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In the Matter of the Compensation of
LESLIE C. LATHROP, Claimant
WCB Case No. 95-10584
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review and claimant cross-requests review of that portion of
Administrative Law Judge (AL]) Davis' order that increased claimant's scheduled permanent disability
award for loss of use or function of the right leg from zero percent, as awarded by the Order on
Reconsideration, to 11 percent (16.5 degrees). On review, the issue is extent of scheduled permanent
disability.

We adopt and affirm the ALJ's order with the following supplementation.

In addition to the reasons given by the ALJ for relying on the March 14, 1995 closing
examination of Dr. Hendricks, M.D., as concurred in by Dr. Camp, claimant’'s attending physician,
rather than the medical arbiter's examination, we find that Dr. Hendricks' evaluation of claimant's
motor strength was more complete and thorough. (Ex. 8-3).

The ALJ relied on the March 14, 1995 closing examination in determining that claimant had no
loss of plantar sensation in the right foot. (Exs. 8, 9). As the ALJ found, sensory loss in the foot is
ratable only when it is found on the plantar surface. OAR 436-35-200(1). Therefore, the AL] awarded
no impairment for any sensory loss in claimant's right foot.

On review, claimant argues that we should rely on Dr. Hendricks' earlier closing examination,
which was conducted on September 14, 1993, to award a 5 percent impairment for partial loss of plantar
sensation in the right foot. (Ex. 6). However, unlike the March 14, 1995 closing examination, there is
no indication that Dr. Camp concurred with the September 14, 1993 closing examination. Relevant
impairment findings include the findings of the attending physician at the time of claim closure or any
findings with which he or she concurred, as well as the findings of the medical arbiter when one is
appointed. Roseburg Forrest Products v. Owen, 129 Or App 442 (1994). Because Dr. Camp did not
concur with Dr. Hendricks' September 14, 1993 closing examination findings, we may not consider those
findings in determining impairment.

SAIF requested review and we have found that claimant's compensation should not be reduced.
Therefore, claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2).
After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find
that a reasonable fee for claimant's attorney's services on review is $750, payable by SAIF. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated January 16, 1995 (sic), as amended on January 30, 1996, is affirmed. For
services on review, claimant's attorney is awarded $750, payable by the SAIF Corporation.
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In the Matter of the Compensation of
PAMELA VINYARD, Claimant
Own Motion No. 96-0297M
OWN MOTION ORDER
Malagon, et al, Claimant Attorneys

The insurer has submitted claimant's request for temporary disability compensation for
claimant's compensable hernia injury. Claimant's aggravation rights expired on July 25, 1990. The
insurer recommends that we deny authorization of temporary disability compensation, contending that
claimant's physician did "not post-date time loss authorization for more than a fourteen-day period.”

However, in its recommendation, the insurer agreed that: (1) claimant’'s compensable condition
worsened. requiring surgery or hospitalization; (2) the current condition is causally related to the
accepted condition; (3) it is responsible for claimant's current condition; (4) surgery or hospitalization is
reasonable and necessary for the compensable injury; and (5) claimant was in the work force at the time
of disability.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On January 9, 1996, Dr. Wilhite, claimant's treating surgeon, performed an excision of the
abdominal wall mass/seroma; reapproximation of abdominal wall and limited panniculectomy. We are
persuaded that claimant’s compensable injury has worsened requiring surgery.

The insurer cites "current rules” which require that an attending physician document in writing
that time loss from work was being authorized, and that the documentation occur within 14 days of the
actual recommendation. See ORS 656.262(4)(f). However, under ORS 656.278(1), the Board may, upon
its own motion, modify, -change or terminate former findings, orders or awards if in its opinion such
action is justified. Thus, when a-claimant makes a claim for aggravation after claimant's aggravation
rights have expired, the Board, under its Own Motion authority, has exclusive jurisdiction to authorize
the reopening of a claim under ORS 656.278 and OAR Chapter 438, Division 012 of the Board's rules.
See Miltenberger v. Howard's Plumbing, 93 Or App 475 (1988). Moreover, the 14-day limitation
concerning retroactive time loss authorization pursuant to ORS 656.262(4)(f) pertains to temporary
disability payable under ORS 656.268. Since any temporary disability authorized in this case flows from
ORS 656.278(1), the "14-day limitation" of ORS 656.262(4)(f) is not applicable.

Here, OAR 438-012-0035 provides that:

~"(1) The Board shall order the payment of temporary disability compensation from the
date the claimant is actually hospitalized or undergoes outpatient surgery in those cases
where:

"(a) The own motion claim for temporary disability if filed after the aggravation rights
have expired;

"(b) There is a worsening of a compensable injury requiring either inpatient or outpatient
surgery or other treatment requiring hospitalization; and

"(c) The claimant was in the work force at the time of the worsening of the compensable
injury.”

Our rules further state that the insurer shall make the first payment of temporary disability
compensation within 14 days from the date of an order of the Board reopening the claim, and that
temporary disability compensation shall be paid until: (1) the claim is closed pursuant to OAR 438-012-
0055; (2) a claim disposition agreement is submitted to the Board pursuant to ORS 656.236(1), unless the
claim disposition agreement provides for the continued payment of temporary disability compensation;
or (3) termination of such benefits is authorized by the terms of ORS 656.268.
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Finally, under OAR 438-012-0020(3), an insurer is deemed to have notice of an own motion claim
for temporary disability benefits when one of the following documents is submitted to the insurer by or
on behalf of the claimant after the expiration of aggravation rights: (1) a written request for temporary
disability compensation or claim reopening; or (2) any document that reasonably notifies the insurer that
the claimant's compensable injury requires surgery or hospitalization. In an April 9, 1996 letter,
claimant’s attorney, on behalf of claimant, notified the insurer that claimant "remained in the work force
at the time of her most recent surgery,” and submitted a copy of claimant's Schedule C, Form 1040 in
support of that position.

Here, the record establishes that claimant meets all of the requirements set forth above. In
addition, the insurer agrees that this is the case. Furthermore, the Board's rules do not limit the time
within which a claimant may request own motion relief. Finally, we have sole own motion jurisdiction
to review claimant's 1984 injury claim for the purposes of authorizing temporary disability compensation
when claimant qualifies for claim reopening under our rules. Therefore, we have the statutory authority
to authorize the reopening of the claim for the payment of temporary disability compensation beginning
the date of surgery, notwithstanding the attending physician's allegedly belated submission of
"authorization for time loss” under an inapplicable statute (ORS 656.262(4)(f)). Miltenberger_v.
Howard's Plumbing, supra; Martin L. Moynahan, 47 Van Natta 2238 (1995) on recon 48 Van Natta 103
(1996); Mary K. Karppinen 46, Van Natta 678 (1994); Mark D. Fuller, 46 Van Natta 63 (1994).

Accordingly, we authorize the reopening of claimant's claim to provide temporary total disability
compensation beginning January 9, 1996, the date claimant was hospitalized for the surgery. When
claimant is medically stationary, the insurer shall close the claim pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,050, payable by
the insurer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

July 3, 1996 Cite as 48 Van Natta 1443 (1996)

In the Matter of the Compensation of
WARREN N. BOWEN, Claimant
WCB Case No. 91-15616
SECOND ORDER ON REMAND
Malagon, Moore, et al, Claimant Attorneys
Julene M. Quinn (Saif), Defense Attorney

On May 16, 1996, we abated our April 17, 1996 Order on Remand, in which we found that we
retained jurisdiction under ORS 656.245(6) to resolve a dispute regarding the causal relationship
between claimant's compensable right foot injury and a proposed weight-loss program. We took this
action to consider the SAIF Corporation's motion for reconsideration. Having received claimant's
response, we proceed with our reconsideration.

In our first Order on Remand, we rejected SAIF's argument that we lacked jurisdiction under
ORS 656.245(6) because there was no dispute regarding the compensability of an "underlying claim."
. We reasoned that the "underlying claim” was either a "consequential " or a "combined” condition
(claimant’s weight gain). After conducting our review of the record, we concluded that claimant's
compensable right foot injury was the major contributing cause of his need for a weight-loss program to
treat his compensable injury. Accordingly, we concluded that the ALJ properly set aside that portion of
SAIF's denial based on lack of causation. Citing Lynda Zeller, 47 Van Natta 1581 (1995), however, we
emphasized that the Board was without authority to address the propriety of the proposed medical
treatment, which is an issue within the province of the Director.

In its motion to reconsider, SAIF first contends that it is fundamentally unfair to decide the issue
of the compensability of claimant's weight gain because the issue was never litigated by the parties. We
disagree with SAIF's contention.
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As noted in our previous order, the ALJ specifically mentioned SAIF's argument that claimant
must prove that the "resultant condition” is caused in major part by claimant’'s compensable injury.
Although SAIF cites portions of the transcript to support its assertion that claimant’'s weight gain was
not at issue, we are persuaded that compensability of an "underlying claim” was raised in light of the
ALJ's recitation of SAIF's argument.] Moreover, neither on Board review of the AL]'s order nor at any
level of this appeal (until its motion for reconsideration), has SAIF contested the AL]J's statement that it
was contending that claimant’s accepted foot injury was not the major contributing cause of the
"resultant condition.”

SAIF next contends that, even assuming that compensability was raised as an issue, we lack
jurisdiction to determine whether the weight-loss program is related to the compensable condition.
Once again, we disagree with SAIF's assertion.

As previously noted, SAIF contended that claimant must prove that the "resultant condition”
was caused in major part by claimant's injury. We see no reason to depart from our prior conclusion
that the dispute concerned the compensability of an "underlying claim.” Moreover, we have
consistently ruled that we retain jurisdiction over a medical treatment dispute where the issue concerns
whether treatment for a worker's condition was causally related to the compensable injury. See Michael
L. Wofford, 48 Van Natta 1087 (1996) (citing Arthur R. Morris, 48 Van Natta 349 (1996)); Richard L.
Wheeler, 47 Van Natta 2011 (1995). Inasmuch as the record establishes, and SAIF does not dispute our
finding, that claimant's compensable injury is the major contributing cause of claimant's need for
treatment for the "combined” or "consequential” condition, the proposed medical treatment (weight loss
program) is compensable.2

Finally, SAIF contends that we erroneously awarded an attorney fee because there is no "denied
claim” within the meaning of ORS 656.386(1). We disagree.

Inasmuch as SAIF disputed (at hearing and in its denial) the causal relationship between the
proposed weight-loss program for claimant’s "combined” condition and his compensable injury, we
conclude that SAIF refused to pay a claim for compensation on the "express ground" that the injury or
condition for which compensation was sought was not compensable or otherwise did not give rise to an
entitlement to compensation. ORS 656.386(1). Accordingly, we decline to disturb our prior attorney fee
award.

Claimant's attorney is entitled to an attorney fee for services on reconsideration.  After
considering the factors recited in OAR 438-015-0010(4), we find that a reasonable attorney fee for such
services is $500, to be paid by SAIF. In particular, we have considered the time devoted to the
compensability issue (as represented by claimant’s response), the complexity of the issue, the value of
the interest involved, and the risk that claimant's counsel might go uncompensated.

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our April
17, 1996 order. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

1 Although SAIF's "resultant condition” argument does not appear in the recorded transcript, closing arguments were
not recorded.

2 We once more emphasize that our determination is limited to causation, not the propriety of the proposed medical
treatment. Lynda J. Zeller, supra.
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In the Matter of the Compensation of
WILLIAM K. BOWLER, Claimant
WCB Case No. 95-00645
ORDER ON REVIEW
Swanson, et al, Claimant Attorneys
Bailey & Associates, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The insurer requests review of that portion of Administrative Law Judge (ALJ) McCullough's
order which assessed a penalty for its allegedly unreasonable claim processing. Claimant "cross-
requests” review, alleging that the insurer's request for review was frivolous or was filed in bad faith or
for the purpose of harassment. ORS 656.390(1). On review, the issues are penalties and sanctions for
"frivolous” appeal. We reverse the ALJ's penalty assessment and decline to sanction the insurer for
appealing the ALJ's order.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the exception of the last paragraph, which finds that
the insurer's denial was unreasonable.

CONCLUSIONS OF LAW AND OPINION

Claimant sustained a compensable right knee injury on August 5, 1994. Claimant subsequently
developed left knee symptoms which resulted in the insurer's May 10, 1995 denial of claimant's left
knee condition.

The ALJ determined that claimant's left knee condition was compensable, reasoning that the
medical evidence established that the left knee condition was either a direct result of claimant’s accident
or a secondary consequence of claimant's injury. See Albany General Hospital v. Gasperino, 113 Or
App 411 (1992). The AL]J also awarded a 25 percent penalty under ORS 656.262(11), finding that, even
if the insurer’s denial of claimant's left knee condition was not unreasonable when issued in May 1995,
continuation of the denial became unreasonable after claimant submitted a medical report from
claimant's attending physician, Dr. Stanley, at the October 24, 1995 hearing. See Brown v. Argonaut
Insurance Company, 93 Or App 588, 592 (1988) (continuation of denial in the light of new medical
evidence becomes unreasonable if the new evidence destroys any legitimate doubt about liability).

On review, the insurer contends that the ALJ incorrectly assessed a penalty for unreasonable
denial. It asserts that its denial was reasonable when issued on May 10, 1995, and that continuation of
the denial after claimant’'s submission of Dr. Stanley's October 20, 1995 concurrence report was likewise
not unreasonable. We agree.

If a carrier "unreasonably delays or refuses to pay compensation,” it shall be liable for a penalty
of up to 25 percent of the "amounts then due.” Amended ORS 656.262(11)(a) (formerly numbered ORS
656.262(10)(a)). Unreasonable resistance to payment of compensation exists when, from a legal
standpoint, the carrier had no legitimate doubt about its liability. International Paper Co. v. Huntley,
106 Or App 107 (1991). Moreover, even after a carrier reasonably denies a claim, continuation of that
denial may become unreasonable if new medical evidence destroys any legitimate doubt about liability.
Brown v. Argonaut Ins. Co., supra.

Claimant compensably injured his right knee on August 5, 1994 while performing his duties as a
core feeder. Claimant did not report left knee symptoms until over two months after the August 5, 1994
accident. (Ex. 15). The medical reports available at the time of the May 10, 1995 denial indicated that
claimant had preexisting degenerative changes in the left knee. (Exs. 16A, 17-1, 18).

Dr. Stanley provided the only medical evidence prior to the insurer's May 10, 1995 denial that
addressed the causal relationship between claimant's August 1994 injury and his left knee condition.
On March 8, 1995, Dr. Stanley opined that claimant's "left knee is based on an aggravation of a pre-
existing condition.” (Ex. 17-2). While indicating that claimant had tears of his left medial and lateral
menisci which were consistent with a recent injury, Dr. Stanley also acknowledged that he did not have
documentation that claimant injured his left knee in August 1994. Dr. Stanley stated that he would
have to get a more accurate history regarding the August injury in order to decide whether claimant
injured his left knee at that time. (Ex. 17-1).
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On March 27, 1995, Dr. Stanley opined that claimant's left medial and lateral meniscus tears
were "new injuries” and that claimant's new injury "would definitely be related" to claimant's accident
in August 1994. (Ex. 18-1).

Although claimant contends that the insurer's May 1995 denial was unreasonable in light of Dr.
Stanley's medical reports, we conclude otherwise. Given the delayed onset of claimant’'s left knee
symptoms, and the presence of preexisting degenerative changes in claimant’s left knee, we find that
Dr. Stanley's "pre-denial” medical reports did not render the insurer's denial unreasonable when issued.
Dr. Stanley conceded in his March 8, 1995 report that he needed additional information regarding
claimant's injury. Although Dr. Stanley's subsequent report on March 27, 1995 was more definitive, he
provided no reasoning to support his conclusion that claimant sustained a "new injury.” See Moe v.
Ceiling Systems, 44 Or App 429, 433 (1980) (rejecting conclusory medical opinion). Accordingly, we
find that the insurer's May 10, 1995 denial was not unreasonable when issued.

The insurer, however, has a continuing obligation to reassess the propriety of its denial in light
of "post-denial” medical evidence. Brown v. Argonaut Insurance Company, supra. The AL] reasoned
that, even if the insurer's denial was reasonable when issued, its receipt of Dr. Stanley's October 20,
1995 concurrence report at the October 24, 1995 hearing rendered continuation of the denial
unreasonable. For the following reasons, we disagree with that conclusion.

In his October 1995 concurrence letter, Dr. Stanley agreed that claimant’s August 1994 injury
was the major contributing cause of claimant's left knee condition. (Ex. 23). Dr. Stanley agreed that the
"tears" in claimant's left knee looked new and that the stresses that claimant put on his left knee while
recovering from surgery for his compensable right knee injury also supported his opinion that the
August 1994 injury was the major contributing cause of his left knee condition. (Ex. 23).

While Dr. Stanley’s concurrence report clarified his opinion on causation, the report was not
submitted until the hearing. The insurer objected to admission of the report and was granted the
opportunity to depose Dr. Stanley.! Considering the lack of persuasive medical evidence before the
hearing supporting the compensability of the claim, as well as the timing of claimant's submission of Dr.
Stanley's concurrence report, we do not find it unreasonable for the insurer to await the ALJ's review of
the entire record (including the medical report submitted at hearing) and the ultimate decision regarding
compensability. See Randy L. Carter, 48 Van Natta 1271 (1996) (carrier's continuation of denial not
unreasonable in light of medical report submitted at hearing and "post-hearing” deposition).2

Accordingly, we conclude that the insurer's continuation of its compensability denial was not
unreasonable under the circumstances presented in this case. Therefore, we reverse the AL]J's decision
to assess a penalty.3

ORDER

The ALJ's order dated January 4, 1996 is reversed in part and affirmed in part. That portion
which assessed a penalty for the insurer's allegedly unreasonable denial is reversed. The remainder of
the ALJ's order is affirmed. '

1 The insurer later determined that it was unnecessary to depose Dr. Stanley.

2 we emphasize, as we did in Carter, that a carrier should not ignore the Brown proscription against continuation of a
denial when "post-denial” medical evidence destroys legitimate doubt regarding a carrier's liability. However, we do not find it
unreasonable under the circumstances of this case for the insurer to have awaited the ALJ's ultimate decision regarding
compensability when that determination necessarily involved an assessment of the persuasiveness of Dr. Stanley's medical
opinion. See William K. Young, 47 Van Natta 740, 744 (1995) (uncontradicted medical opinion found unpersuasive); Edwin
Bollinger, 33 Van Natta 559 (1981) (uncontradicted medical opinion need not be followed).

3In light of our conclusion, it follows that the insurer’s appeal was not “frivolous.” Therefore, we reject claimant's
request for sanctions pursuant to ORS 656.390(1). We acknowledge claimant's assertion that the insurer's appeal was
unreasonable because its request for review indicated that payment of compensation had been stayed pending review. However,
if in fact the insurer is not paying compensation pending review, this is an issue to be resolved.in separate proceedings. Cf.
Gilbert T. Hale, 44 Van Natta 729 (1992) (pending appeal, a carrier's obligation to pay interest on stayed compensation is not ripe
for adjudication).




July 3, 1996 Cite as 48 Van Natta 1447 (1996) 1447

In the Matter of the Compensation of
HOWARD W. COCKERAM, Claimant
WCB Case No. 95-12056
ORDER ON REVIEW (REMANDING)
Ransom & Gilbertson, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Member Haynes and Hall.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order that dismissed his
request for hearing concerning an Order on Reconsideration. On review, the issue is the propriety of
the AL]'s dismissal order. We remand.

On November 1, 1995, claimant requested a hearing, raising the issues of premature claim
closure and extent of unscheduled permanent disability. A day before the scheduled hearing, claimant
withdrew his request for hearing. An Order of Dismissal issued on February 13, 1996. On February 16,
1996, claimant filed a request for reconsideration of the Order of Dismissal. Claimant subsequently
submitted documents which originated after the date of the Order on Reconsideration.

On March 6, 1996, the AL] denied claimant’s request for reconsideration. The ALJ reasoned that
the documents which had been submitted by claimant would not be admissible as they were not in the
record at the time of reconsideration. Accordingly, relying on Joe R. Ray, 48 Van Natta 325 (1996), and
amended ORS 656.283(7), the AL]J found that because the motion for reconsideration was premised on
documents which would not be admissible, the motion must be denied.

On review, claimant argues that the evidence submitted to the ALJ should be admitted pursuant
to ORS 656.268(4)(e), which permits medical arbiter reports at hearing, even if the report was not
prepared in time for the reconsideration proceeding. Claimant also argues that, because the AL] denied
the motion to reconsider, claimant did not have an opportunity to request remand to the Department to
consider newly discovered evidence. '

The SAIF Corporation argues that the evidence submitted by claimant has not been shown to be
reasonably likely to affect the outcome of the case. Consequently, SAIF requests that the ALJ's decision
to deny reconsideration be affirmed.

Our review is limited to the record developed at the hearing level. In this case, because no
hearing was convened and no evidence taken, we are unable to address the parties' specific contentions.
See Homer Betancourt, 46 Van Natta 2399 (1994). Moreover, neither party had an opportunity to
present evidence concerning the issue of whether claimant is presently entitled to a hearing on the
merits of his hearing request. See Larry Bergquist, 45 Van Natta 2140 (1993); Ana R. Sanchez, 45 Van
Natta 753 (1993).

In the present case, SAIF does not challenge claimant's right to request reconsideration of his
earlier withdrawal of his request for hearing. Rather, SAIF argues that the proposed evidence submitted
by claimant would not be admissible at hearing. Under the circumstances, we conclude that the proper
procedure is for a hearing to be held, at which time the parties may submit evidence (testimonial and
documentary). At that time, the AL] shall rule on the evidence and develop the record for appeal.

We may remand to the ALJ for the taking of additional evidence if we determine that the record
has been improperly, incompletely or otherwise insufficiently developed. ORS 656.295(5). Remand is
appropriate upon a showing of good cause or some other compelling basis. Keinow's Food Stores v.
Lyster, 79 Or App 416 (1986).

Here, for the reasons expressed above, we conclude that the record is not sufficiently developed
to address the parties’ contentions. Therefore, a compelling basis for remand exists.

Accordingly, we vacate the ALJ's order and remand this matter to AL] Hazelett. The parties
shall have the opportunity to clarify the issues for resolution, as well as present evidence regarding
those issues for the AL]J's determination concerning the admissibility of such evidence. The AL] shall
have the discretion to proceed in any manner that will achieve substantial justice, and will insure a
complete and accurate record of all exhibits, examination and/or testimony (whether admitted or
excluded). Thereafter, the AL]J shall issue a final, appealable order.
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ORDER

The ALJ's order dated February 13, 1996 is vacated. Claimant's request for hearing is reinstated.
This matter is remanded to AL] Hazelett for further proceedings consistent with this order.

July 3, 1996 Cite as 48 Van Natta 1448 (1996)

In the Matter of the Compensation of
IGNACIO GARCIA, Claimant
WCB Case No. 95-00205
ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Claimant requests review of Administrative Law Judge (AL]) Davis' order that: (1) declined to
admit Exhibit 45 (a report from claimant's out-of-state attending physician, Dr. Rodrigo) into the
evidentiary record; (2) upheld the insurer's denial of claimant's claim for degenerative arthritis of the
right knee; (3) upheld the insurer's "de facto” denials of chondromalacia of the right knee and total knee
replacement surgery; and (4) found that claimant was not permanently and totally disabled. On review,
the issues are evidence, compensability and permanent total disability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant seeks admission of Exhibit 45 into the record. Based on the following reasoning, we
affirm the ALJ's evidentiary ruling.

The hearing in this matter was initially convened on March 28, 1995. The record was left open
for the cross-examination of claimant’s vocational expert and for x-rays to be provided to claimant's out-
of-state attending physician, Dr. Rodrigo.

On April 4, 1995, the insurer sent claimant's knee x-rays to Dr. Rodrigo. The x-rays were held
for a time by Dr. Rodrigo's office, and then returned to the insurer, apparently without the doctor
seeing them.

On September 8, 1995, the insurer's attorney wrote to the AL]J, noting that the x-rays had been
forwarded to Dr. Rodrigo, but that no report had ever been received from the doctor. The insurer's
attorney requested that the record be closed since it did not appear that Dr. Rodrigo would be
submitting a report. On October 27, 1995, a conference call was held between the AL]J, counsel for
claimant and counsel for the insurer. As memorialized in his October 30, 1995 letter to the attorneys,
the AL] made the following ruling:

"I have requested that the insurer remail the x-rays. I am requiring that any report from
Dr. Rodrigo be in the possession of [claimant's attorney] within three weeks of the
insurer's date of mailing or said report will not be admitted and the record will be closed
at that time.” * '

The x-rays were re-mailed by the insurer to Dr. Rodrigo on October 27, 1995. On November 7,
1995, claimant's attorney wrote to Dr. Rodrigo and explained that she needed Dr. Rodrigo's response
concerning the x-rays by November 17, 1995. On November 28, 1995, claimant’s attorney received a
report dated November 20, 1995, from Dr. Rodrigo.

In a letter dated December 7, 1995, the AL] wrote to the parties’ attorneys. The AL] made the
following ruling concerning the admissibility of Dr. Rodrigo's November 20, 1995 report (Exhibit 45):

"As you know, I ruled that [claimant’s attorney] would need to have the report from the
physician in her possession within three weeks of the insurer's remailing of the x-rays to
Dr. Rodrigo. My ruling was prompted by the long delay in concluding this matter that
resulted from Dr. Rodrigo's office's handling of the x-rays the first time they were
mailed. I am not inclined to change my ruling.
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"OAR 438-06-091(3) provides in relevant part that an administrative law judge may
continue a hearing for further proceedings upon a showing of due diligence if necessary
to afford reasonable opportunity for the party bearing the burden to obtain and present
final rebuttal evidence. Claimant has had since apparently April to come up with the
report. (I realize there have been some extenuating circumstances). The report was
provided to me in late November, beyond the time I established during our phone
conference as memorialized in'my letter of October 30, 1995.

"I will not admit or consider the report. If [claimant's attorney] wishes to have it placed
in the file under an offer of proof, she may do so."

Administrative Law Judges are not bound by common law or statutory rules of evidence or by
technical or formal rules of procedure and may conduct a hearing in any manner that will achieve
substantial justice. ORS 656.283(7). We review the AL]'s evidentiary ruling for abuse of discretion. See
James D. Brusseau II, 43 Van Natta 541 (1991). The ALJ is given broad discretion on determinations
concerning the admissibility of evidence. See, e.g., Brown v. SAIF, 51 Or App 389, 394 (1991) (the
ALJ's decision to admit or exclude evidence is limited only by the consideration that the hearing as a
whole achieve substantial justice).

Claimant contends that Dr. Rodrigo's lack of diligence should not be attributed to claimant.
However, the record was left open for claimant to obtain Dr. Rodrigo’s opinion regarding the x-rays.
Claimant had from at least April 1995 to September 1995 to inquire of Dr. Rodrigo concerning the x-rays.
There is no explanation concerning why claimant did not determine sooner that Dr. Rodrigo had not
seen the x-rays forwarded to him by the insurer in April 1995. In addition, claimant was given a second
opportunity by the ALJ to obtain Dr. Rodrigo's opinion.

Our review of the AL]J's evidentiary ruling is for abuse of discretion. Based on this record, we
do not find that the AL] abused his discretion in excluding Exhibit 45 from the record. Accordingly, we
decline to reverse the AL]J's evidentiary ruling.

ORDER

The ALJ's order dated February 2, 1996 is affirmed.

July 3, 1996 Cite as 48 Van Natta 1449 (1996)

In the Matter of the Compensation of
SUSAN G. EISCHEN, Claimant
WCB Case No. 95-09349
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
VavRosky, et al, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The self-insured employer requests review of Administrative Law Judge (ALJ) Poland's order
that: (1) set aside its denial of claimant's injury or occupational disease claim for a dermatitis condition;
and (2) assessed a penalty for an allegedly unreasonable denial. On review, the issues are
compensability and penalties.

We adopt and affirm the ALJ's order, with the following supplementation.

We do not find that the medical evidence relating claimant’s dermatitis condition to work
exposure is based solely on a temporal relationship between her symptoms and her exposure. Instead,
we find that the persuasive medical evidence concerning causation is based on that relationship, the
ruling out of other causes, and Dr. Cofield's diagnostic expertise. See Estella Velasquez, 47 Van Natta

1117 (1995); Elizabeth E. Heller, 45 Van Natta 272 (1993). Our conclusion that claimant's condition is
work-related is further supported by the number of contemporaneous complaints by claimant's co-
workers.
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Claimant's attorney is entitled to an assessed fee for services on review concerning the
compensability issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4)
and applying them to this case, we find that a reasonable fee for claimant's attorney's services on
review is $1,500, payable by the self-insured employer. In reaching this conclusion, we have particularly
considered the time devoted to the issue (as represented by claimant's respondent's brief), the
complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated December 13, 1995 is affirmed. For services on review, claimant is
awarded a $1,500 attorney fee, payable by the self-insured employer.

July 3, 1996 Cite as 48 Van Natta 1450 (1996)

In the Matter of the Compensation of
DAVID J. GORDON, Claimant
WCB Case No. 93-04848
ORDER ON REVIEW (REMANDING)
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Claimant, pro se, requests review of Administrative Law Judge (AL]) Johnstone's order which
dismissed his request for hearing because of his failure to appear at hearing. On review, the issue is the
propriety of the dismissal. We remand.

FINDINGS OF FACT

Claimant filed several requests for hearing in 1993. The matter was set for hearing on multiple
occasions, but the scheduled hearings were postponed for various reasons.

On June 19, 1995, a hearing was scheduled, but was also postponed by the AL]J so that claimant
could obtain counsel. The AL] advised claimant that there would be no further postponements if he
was unable to find counsel, and that, if unrepresented at the next hearing, he would have to proceed
without counsel or have his hearing request dismissed.

The case was rescheduled for hearing on January 5, 1996. However, claimant did not appear in
person or through an attorney when the hearing was convened. On January 30, 1996, the AL] issued an
Order dismissing claimant's hearing requests pursuant to OAR 438-006-0071(2), on the ground that
claimant had abandoned his requests for hearing. :

On February 28, 1996, claimant mailed a request for review that the Board received on March 1,
1996. Claimant requested that the Board "reschedule” his hearing, alleging that he had "missed" the
January 1996 hearing because of major surgery on December 11, 1995. Claimant's request of review
indicated that copies were mailed to the self-insured employer, its processing agent and employer's
counsel.

CONCLUSIONS OF LAW AND OPINION

The employer initially moves to dismiss claimant's request for review on the ground that
claimant failed to serve its attorney with a copy of the request for review as required by ORS 656.295(2).
For the following reasons, we deny the employer's motion.

An ALJ's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. ORS 656.289(3).
Requests for Board review shall be mailed to all parties to the proceeding before the AL]. ORS
656.295(2). Compliance with ORS 656.295 requires that statutory notice of the request for review be
mailed or actual notice be received within the statutory period. Argonaut Insurance v. King, 63 Or App
847, 852 (1983).
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Here, the employer does not contend that claimant's request for review was untimely, only that
it was not properly served on its counsel. However, claimant's February 28, 1996 request for review
indicates that a copy was mailed to the employer's counsel, as well as to the employer and its claims
administrator. Although the employer asserts that its counsel never received a copy of claimant's
request for review, receipt of a copy of a request for review is not determinative; instead, the pivotal
issue is when a copy of the request was mailed. See Judy W. Louie, 47 Van Natta 383 (1995).

Based on claimant's representation in his timely February 28, 1996 request for review, and
considering that there is no allegation that the employer or its processing agent were not served, we are
persuaded that the employer received timely notice of claimant's request for Board review. See Chester
Johnson, 40 Van Natta 336 (1988) (timely service of request for review on employer's claims processor
sufficient to vest jurisdiction with Board). Consequently, we retain appellate jurisdiction to consider
claimant’'s appeal. Having made this determination, we now consider claimant's request to reschedule
his hearing.

An AlL]J shall dismiss a request for hearing if claimant and his attorney fail to attend a scheduled
hearing, unless extraordinary circumstances justify postponement or continuance of the hearing. OAR
438-006-0071(2). We have previously held that an AL] must consider a motion for postponement of a
hearing even after an order of dismissal has been issued. Olga G. Semeniuk, 46 Van Natta 152 (1994);
Harold Harris, 44 Van Natta 468 (1992).

Here, in response to the AL]J's January 30, 1996 dismissal order, claimant submitted a letter
requesting review of the ALJ's order, alleging that he had been unable to attend the scheduled hearing
because of "major surgery.” In light of these circumstances, we interpret claimant's correspondence as a
motion for postponement of the scheduled hearing. Inasmuch as the AL]J did not have an opportunity,
nor did he rule on the motion, this matter must be remanded to the ALJ for consideration of the motion.
See Randy L. Nott, 48 Van Natta 1 (1996); Olga G. Semeniuk, supra.l

In determining that remand is appropriate, we emphasize, as we have in similar cases, that our
decision should not be interpreted as a ruling on the substance of any of the representations contained
in claimant's submission or a finding on whether postponement of the previously scheduled hearing is
warranted. Rather, as we have previously explained, we take this action because we consider the AL]J
to be the appropriate adjudicator to evaluate the grounds upon which the motion is based and to
determine whether postponement of claimant's hearing request is justified. Qlga G. Semeniuk, supra.2

Accordingly, the ALJ's January 30, 1996 order is vacated. This matter is remanded to the
Presiding ALJ for assignment to an ALJ to determine whether postponement of claimant's hearing
request is justified. In making this determination, the assigned AL]J shall have the discretion to proceed
in any manner that will achieve substantial justice and that will insure a complete and accurate record of
all exhibits, examination and/or testimony. If the ALJ finds that a postponement is justified, the case
will proceed to a hearing on the merits at an appropriate time as determined by the ALJ. If the AL]J
finds that a postponement is not justified, the ALJ shall proceed with the issuance of a dismissal order.

IT IS SO ORDERED.

1 Citing Compton v. Weyerhaueser Co., 301 Or 641 (1986), the employer argues that this claim should not be remanded
to the Hearings Division because there is no "compelling reason” to do so. However, the "compelling reason” to remand is the
Board's often-stated policy that the ALJ is the most appropriate adjudicator to consider a claimant’s explanation for failure to
appear at hearing and to determine whether "postponement” is warranted. E.g., Randy L. Nott, supra. As explained in Nott and
similar cases, to do otherwise could result in our making a determination of a motion for postponement on less than all the
relevant facts.

2 The employer may present its objections, if any, to claimant’s motion for postponement of the hearing to the AL] when
this case is returned to the Hearings Division.
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In the Matter of the Compensation of
GLENN E. HALL, Claimant
WCB Case No. 95-09843
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board Members Haynes and Christian.

Claimant requests review of Administrative Law Judge (ALJ) Mongrain's order that found that
claimant was not entitled to additional temporary disability benefits. On review, the issue is temporary
disability.

We adopt and affirm the ALJ's order with the following supplementation.

Claimant, a mill worker, sustained a compensable left hand injury on February 7, 1995. As he
was attempting to remove a piece of wood from behind the gear assembly drive of a "hog belt"
machine, his hand got caught up in the machine’s rollers. A few days later, claimant was terminated
for committing an unsafe act and violating the company safety policy. :

On June 5, 1995, claimant's treating physician released him for modified work, with restrictions
on twisting of his left arm and wrist. Because the employer had a written policy of offering modified
work to injured employers, and claimant would have received a modified job offer had he not been
terminated for violating the company's safety policy, SAIF terminated claimant's temporary disability
benefits pursuant to ORS 656.325(5)(b) and 656.212.

The ALJ found that the SAIF Corporation properly ceased claimant's temporary total disability
benefits pursuant to ORS 656.325(5)(b). Specifically, the ALJ found that the employer had a written
policy of offering modified work to injured workers, that claimant’s attending physician approved
employment in a modified job, and that, but for his termination for violating a work rule, claimant
would have been offered a modified job at the same pay.

On review, claimant renews his constitutional challenges to the validity of ORS 656.325(5)(b).
First, with regard to the Oregon Constitution, claimant argues that the statute violates the separation of
powers doctrine (found in Article III, Section 1 and Article IV, Section 1), because it improperl¥
delegates a legislative decision making function to private interested individuals, i.e., the employer.
We reject this challenge, particularly because we do not consider termination of employment to be a
legislative or governmental function.

Under the Oregon Constitution, the power to make and declare laws is vested exclusively with
the legislative assembly, subject only to the initiative and referendum powers reserved to the people.
See Van Winkle v. Fred Meyer, Inc., 151 Or 455 (1935). Because Article IV, Section 1 entrusts the law-
making power to the legislature, "it is clear that when an act leaves the legislative halls, it must be
complete and not contemplate that some other department of our government or any agency will
complete it. In other words, the legislature cannot delegate the power to determine what the law shall
be." Foeller v. Housing Authority of Portland, 198 Or 205, 264 (1953).

ORS 656.325(5)(b) provides as follows:

"If the worker has been terminated for violation of work rules or other disciplinary
reasons, the insurer or self-insured employer shall cease payments pursuant to ORS
656.210 and commence payments pursuant to ORS 656.212 when the attending physician
approves employment in a modified job that would have been offered to the worker if
the worker had remained employed, provided that the employer has a written policy of
offering modified work to injured workers."

Tin support of this contention, claimant cites, among other cases, Corvallis Lodge No. 1411 v. OLCC, 67 Or App 15
(1984), where the court invalidated an OLCC rule because it failed to provide sufficient procedural safeguards to protect against
arbitrary application of governmental power (approving liquor permits) delegated to private, interested individuals (those with
Class A liquor licenses).
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Contrary to claimant's contention, this provision does not delegate to employers or insurers any
power to determine what the law shall be. See Foeller v. Housing Authority of Portland, supra.
Rather, the statute is complete in itself and sets forth the specific standards governing payment of
temporary disability when the claimant has been terminated for violating a work rule. While amended
ORS 656.325(5)(b) applies only when there has been such a termination, an employer's decision to
terminate a worker for violating a work rule is not an exercise of legislative power. To the extent the
employer's conduct was unlawful or unjustified, the worker's remedy is a civil action under ORS
Chapter 659.

In addition, relying on Carr v. SAIF, 65 Or App 110 (1983), claimant contends that ORS
656.325(5)(b) violates the federal Due Process Clause because it allows an employer to terminate
temporary total disability benefits without notice and an opportunity to be heard.?2 In Carr, the
Workers' Compensation Department terminated the claimant's temporary disability benefits after being
advised by the carrier that the claimant failed to attend a scheduled medical examination. The court
found that the claimant's right to continuing benefits was a property interest encompassed by the
Fourteenth Amendment, and that claimant was entitled to notice and an opportunity to respond before
the Department suspended his compensation pursuant to former ORS 656.325. l

The determinative distinction between Carr and this case is that, in this case, there has been no
governmental deprivation of benefits. As the Carr court explained:

"A person's constitutionally significant property interest is protected by the Fourteenth
Amendment against governmental rather than private infringement. Flagg Brothers, Inc.
v. Brooks, 439 US 149, 156, 98 S Ct 1729, 56 L Ed 2d 195 (1978). The procedural
protections of the Fourteenth Amendment apply if the government is overtly involved in
a private deprivation of protected property rights. 439 US at 157."

Because it was the Department, a state agency, that decided whether the suspension was warranted, the
Carr court recognized that the deprivation of benefits was "clearly governmental.” 65 Or App at 118.
The court found that the state, through the Department, could not lawfully deprive the claimant of
benefits without due process of law.

Here, on the other hand, the decision to terminate claimant for committing an unsafe act and
violating the company's safety policy (which ultimately led to the cessation of claimant's temporary total
disability benefits under amended ORS 656.325(5)), was made by the employer, a private entity. We
find no evidence that the government had any involvement (overt or otherwise) in the employer's
managerial decision. In the absence of any state action, the procedural protections guaranteed by the
Due Process Clause are inapplicable to claimant’s termination of employment or to the cessation of his
temporary disability benefits.

Finally, we note that claimant does not contest SAIF's calculation of his temporary partial
disability benefits as zero. Having considered and rejected claimant's constitutional challenges to
amended ORS 656.325(5)(a), we agree with the AL] that claimant is not entitled to additional temporary
disability benefits. :

ORDER

The ALJ's order dated December 18, 1995 is affirmed.

2 Claimant argues that amended ORS 656.325(5)(b) "allows the employer to effectively terminate TTD upon a summary
termination of claimant, without notice.” Again, we note that the statute sets forth specific requirements for ceasing temporary
total disability payments "if the worker has been terminated for violation of work rules or other disciplinary reasons.” The statute
does not govern the reasonableness of the employer's work rules or the propriety of the worker’s termination, as those issues are
not within the purview of the workers' compensation laws. Rather, as noted above, unlawful employment practices are governed
by other laws, including the provisions of ORS Chapter 659.
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In the Matter of the Compensation of
PATSY G. HARPER, Claimant
WCB Case No. 95-12275
ORDER ON REVIEW
Emmons, Kropp, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller, Christian and Hall.

Claimant requests review of Administrative Law Judge (AL]) Howell's order that found that the
insurer correctly calculated claimant's temporary total disability rate. On review, the issue is the rate of
temporary total disability (TTD).

We adopt and affirm the AL]J's order with the following supplementation.

To begin, the insurer argues that ORS 656.210, rather than OAR 436-60-025(5)(a), applies to this
case because claimant was regularly employed and paid on a daily basis. The insurer contends that
claimant was not an "on call" employee because she was not called in to work any extra shifts. We
disagree.

First, we note that the AL] indicated that the parties had agreed that, because claimant was paid
hourly, her weekly wage must be determined pursuant to OAR 436-60- 025(5)(a).] Thus, it appears that
the insurer did not raise the argument regarding ORS 656.210 at hearing. We are not inclined to
consider the insurer's argument because the insurer failed to adequately raise the issue before the AL]J.
See Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991).

Nevertheless, we agree with the ALJ that OAR 436-60-025(5)(a), rather than ORS 656.210,
applies to this case. ORS 656.210(2)(c) provides:

"As used in this subsection, ‘'regularly employed’ means actual employment or
availability for such employment. For workers not regularly employed and for workers
with no remuneration or whose remuneration is not based solely upon daily or weekly
wages, the Director of the Department of Consumer and Business Services, by rule, may
prescribe methods for establishing the worker's weekly wage.”

If claimant was "regularly employed” pursuant to ORS 656.210(2)(c), and was also paid on other than a
daily or weekly wage basis, benefits shall be calculated under the Director's rules, rather than ORS
656.210. ORS 656.210(2)(c); Lowry v. DuLog, Inc., 99 Or App 459 (1989), rev den 310 Or 70 (1990).

Here, claimant's work status was changed effective July 28, 1995 to "part time on call." (Ex. A-
1-2). The portion of claimant's "801" form filled out by the employer indicated that, at the time of the
August 17, 1995 injury, claimant was scheduled to work from 8:00 a.m. to 4:30 p.m. on Thursday and
Friday of each week, 8 hours per day, and her hourly wage at the time of injury was $4.75 per hour.
(Ex. 1). Claimant's supervisor testified that claimant was “on call" and eligible for additional work if a
housekeeper was needed, although claimant was not required to remain available for such work. (Tr.
24-26). Between July 28, 1995 and her August 17, 1995 injury, claimant did not work any "on call"
shifts. (Tr. 20, 24).

Under OAR 436-60-005(10) (WCD Admin. Order 94-055), "'[e]Jmployment on call' means spo-
radic, unscheduled employment at the call of an employer without recourse if the worker is unavail-
able.” Based on that definition, we conclude that, at the time of her injury, claimant was employed "on
call.” Since claimant was employed "on call,” her remuneration was not based "solely" upon daily or
weekly wages pursuant to ORS 656.210(2)(a), and, therefore, benefits must be calculated under the Di-
rector's rules. Although the insurer focuses on the fact that claimant did not actually work "on call” be-
tween the date her employment status changed and the date of injury, the issue is whether claimant
was employed on call. OAR 436-60-025(5)(a) (WCD Admin. Order 94-055) provides that "[flor workers
employed on call, paid by piece work or with varying hours, shifts or wages, insurers shall use the
worker's average weekly earnings for the previous 26 weeks unless periods of extended gaps exist."
(Emphasis added). We conclude that the AL] properly applied OAR 436-60-025(5)(a), rather than ORS
656.210, to calculate claimant's temporary disability rate. See ORS 656.210(2)(c); Lowry v. DuLog, Inc.,
supra.

1 Although the AL]J cited to OAR 436-60-020(5)(a), it is clear from the order that the AL] was referring to 436-60-025(5)(a).




Patsy G. Harper, 48 Van Natta 1454 (1996) 1455

Claimant argues that the AL]J erroneously interpreted OAR 436-60-025(5)(a) and she asserts that
there was no change in the amount or method of the wage earning agreement during the 52 week
period before the injury. According to claimant, her time loss should be computed by using the "actual
weeks of employment with the employer at injury up to the previous 52 weeks."

OAR 436-60-025(5)(a) provides:

"For workers employed on call, paid by piece work or with varying hours, shifts or
wages, insurers shall use the worker's average weekly earnings with the employer at
injury for the 52 weeks prior to the date of injury. For workers employed less than 52
weeks or where extended gaps exist and where there has been no change in the amount
or method of the wage earning agreement, insurers shall use the actual weeks of
employment with the employer at injury up to the previous 52 weeks. Where there has
been a change in the amount or method of the wage earning agreement during the
previous 52-week period, insurers shall use only the actual weeks under the wage
earning agreement at time of injury. For workers employed less than four weeks,
insurers shall use the intent of the most recent wage earning agreement as confirmed by
the employer and the worker.” (Emphasis added).

The question in this case is whether there has been a "change in the amount or method of the
wage earning agreement during the previous 52-week period.” According to claimant, since her pay at
$4.75 per hour did not change during her employment, there was no change in the "amount” of her
pay. Claimant also asserts that the "method of the wage earning agreement” has not changed.
Claimant relies on her supervisor's testimony agreeing that there had been no change in the method in
which claimant was paid. (Tr. 22).

We disagree with claimant's narrow interpretation of OAR 436-60-025(5)(a). Claimant confuses
the "rate” of pay with the "amount” of pay. OAR 436-60-025(5)(a) clearly refers to the "amount” of the
wage earning agreement, not the "rate” of the wage earning agreement. Although claimant's rate of
pay was $4.75 per hour, the amount of her wages was calculated based on the rate of pay and the
number of hours she worked.” We agree with the ALJ that, for workers paid an hourly wage, the
amount of earnings depends upon both the hourly wage rate and the number of hours worked. We also
agree that a change in the "wage earning agreement” may involve a change in the hourly rate, a change
in the hours to be worked, or both.

Here, the wage earning agreement between claimant and the employer changed several times
during claimant's employment. The last such change occurred effective July 28, 1995, when claimant's
work status was changed to "part time on call.” (Ex. A-1-2). The wage earning agreement at the time
of injury provided for claimant to work eight hours a day, two days a week, at the rate of $4.75 per
hour. (Ex. 1). Thus, claimant’'s wage earning agreement was changed in the "amount,” in that
claimant's number of hours was reduced, and it was changed in the "method," in that claimant worked
"part time on call.” OAR 436-60-025(5)(a) provides that, when a change in the amount or method of the
wage earning agreement occurs, a weekly wage is determined based upon the actual weeks under the
wage earning agreement at time of injury. We agree with the AL] that the insurer correctly computed
claimant's TTD rate.

ORDER
The ALJ's order dated February 12, 1996 is affirmed.
Board Chair Hall dissenting.

Because I disagree with the majority's interpretation of OAR 436-60-025(5)(a), I respectfully
dissent.

The question in this case is whether there has been a "change in the amount or method of the
wage earning agreement during the previous 52-week period.” OAR 436-60-025(5)(a) (WCD Admin.
Order 94-055). Under the rule, irregular nature of the work is assumed; indeed, the whole scheme
centers around variables. . Nevertheless, as long as the "amount” and "method” of the "wage earning
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agreement” remain the same, it makes sense to use the worker's "average weekly earnings" for the "52
weeks prior to the date of injury” to determine the worker's disability benefits. In other words, as long
as the "amount” (rate of pay) and the "method" (e.g., hourly, piece work, commission) remain the
same, there is no risk of mixing "apples and oranges" in calculating a worker's average weekly wage.

In contrast, an accurate average weekly wage could not be determined if we attempted to
"average” wages from hourly work with wages from commission work, or similarly, if we attempted to
"average” work paid at $4.75 per hour one week with work paid at $6.50 per hour another week. For
that reason, OAR 436-60-025(5)(a) provides, in part:

"Where there has been a change in the amount or method of the wage earning
agreement during the previous 52-week period, insurers shall use only the actual weeks
under the wage earning agreement at time of injury."

It is, therefore, from the text and context of OAR 436-60-025(5)(a) that I conclude that the change
in "amount” and "method" of the wage earning agreement refers to "rate” and "method." After all,
given the irregular nature of the work in these cases, all such cases would constitute a "change in the
wage earning agreement” when only the number of hours has changed. Furthermore, it must not be
overlooked that OAR 436-60-025(5)(a) addresses changes in the "amount or method of the wage earning
agreement,” not changes in the amount of earnings themselves (as the majority interprets the rule).
There must be a change in the "agreement” between employer and employee as to the "amount or
method” of payment before the alternative basis for calculating average weekly wage is applied. Again,
the text and context of OAR 436-60-025(5)(a) supports this interpretation.

I agree with claimant that there was no change in the "amount” of her pay because her pay at
$4.75 per hour did not change during her employment. [ also agree that the "method” of the wage
earning agreement has not changed. Since there was no change in the amount or method of the wage
earning agreement during the 52 week period before the injury, claimant's time loss should be
computed by using the "worker's average weekly earnings with the employer at injury for the 52 weeks
prior to the date of injury.” OAR 436-60-025(5)(a). Because the majority concludes otherwise, |
respectfully dissent.

Tuly 3, 1996 Cite as 48 Van Natta 1456 (1996)

In the Matter of the Compensation of
JACQUELINE M. JONES, Claimant
WCB Case No. 95-11338
ORDER ON REVIEW
Welch, Bruun, et al, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Hall and Christian.

The insurer requests review of Administrative Law Judge (ALJ) Johnstone's order that set aside
its denial of claimant's injury claim for a bilateral carpal tunnel syndrome (CTS) condition. On review,
the issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

The insurer contends on review that claimant has failed to prove that her CTS is related to her
injury under either ORS 656.005(7)(a) or ORS 656.005(7)(a)(A) and that Dr. Woods' opinions on
causation are not persuasive. We disagree.

Our first task is to determine which provisions of the Workers’ Compensation Law are
applicable. Dibrito v. SAIF, 319 Or 244, 248 (1994); Daniel S. Field, 47 Van Natta 1457 (1995). The
material contributing cause standard applies where a condition or need for treatment is caused by the
industrial accident. If the condition or need for treatment is caused in turn by the compensable injury,
the major contributing cause test applies. Albany General Hospital v. Gasperino, 113 Or App 411
(1992). After our review of the record, we agree that the AL] correctly found that there is nothing in the
medical record to indicate that claimant's CTS condition was other than a direct result of the work-
related motor vehicle accident itself. Accordingly, claimant must prove that the motor vehicle accident
was a material contributing cause of her bilateral CTS. ORS 656.005(7)(a); Gasperino, supra.
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Because of the length of time between the accident and claimant's seeking treatment for her
carpal tunnel injury, the causation issue is a complex medical question. Resolution of the issue,
therefore, requires expert medical evidence. See Uris v. Compensation Department, 247 Or 420, 424
(1967); Kassahn v. Publishers Paper Co., 76 Or App 105, 109 (1985). Moreover, we do not give greater
weight to the opinion of the treating physician, because resolution of the causation issue in this case
involves expert analysis rather than expert external observation. Allie v. SAIF, 79 Or App 284 (1986).
Where, as here, there is a dispute between medical experts, we give more weight to those medical
opinions which are both well-reasoned and based on complete information. Somers v. SAIF, 77 Or App
259, 262 (1986).

We find that only Dr. Woods' opinion meets both criteria and accordingly give his testimony the
greatest weight. We give little weight to the opinion of Dr. Edmonds and Dr. Marble, because it is
based on incomplete facts and analysis. The doctors state that, because there were no clinical findings
of CTS at the time of their August 8, 1995 examination, they were unable to diagnose that condition.
(Ex. 22-5). As noted by Dr. Woods, the doctors failed to discuss claimant's history of dysesthesias with
wrist pain awakening her at night, positive nerve conduction studies, which support a diagnosis of CTS,
and claimant's positive response to splinting, which confirms the diagnosis. Moreover, Dr. Edmonds
and Dr. Marble's history of claimant's symptoms developing a month after the accident, which is the
sole reason upon which they base their opinion that claimant's CTS could not have been caused by the
motor vehicle accident, is inaccurate. (Compare Exs. 9-1, 9-4, 22-3, Tr. 14, 22).

Claimant reported the circumstances of the accident and the onset of her symptoms to Dr.
Woods. These circumstances were verified by the contemporary medical records and claimant's
testimony at hearing. (See Exs. 1-1, 9-1, 94, 15, 24-2, Tr. 7, 9, 14, 15, 22, 24, 26). Dr. Woods supported
his opinion that the motor vehicle accident was the cause of claimant’s CTS condition by the history of
her bracing herself against the steering wheel just prior to the impact and her history of wrist pain and
her hands falling asleep and awakening her at night dating from the accident, as well as the mildness of
the neurophysiologic abnormalities. (See Ex. 22). Based on Dr. Woods' persuasive opinion, we
conclude that claimant's bilateral CTS condition is compensable.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated February 9, 1996 is affirmed. For services on review, claimant's attorney
is awarded a fee of $1,000, to be paid by the insurer.

July 3, 1996 Cite as 48 Van Natta 1457 (1996)

In the Matter of the Compensation of
ANDREW D. KIRKPATRICK, Claimant
WCB Case No. 95-00554
ORDER ON REVIEW
Coons, Cole, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The insurer requests review of Administrative Law Judge (AL]) Crumme's order that set aside its
denial of claimant's aggravation claim for a cervical condition. On review, the issue is aggravation. We
reverse. :

FINDINGS OF FACT

We adopt the AL]'s findings of fact.
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CONCLUSIONS OF LAW AND OPINION

Claimant was compensably injured on July 20, 1993 when he jolted his neck while jumping off a
bulldozer during the course of his work. The insurer accepted claimant's claim as a disabling C5-6 disc
herniation with radiculopathy. Claimant underwent surgery for his compensable condition in October
1993. On January 13, 1994, claimant's then-attending physician declared him medically stationary and
released him to regular work with the restriction that he not operate a crane for long periods of time
due to inability to extend his neck. (Exs. 11; 13). On March 3, 1994, the claim was closed by a
Determination Order which awarded 16 percent unscheduled permanent disability.

Claimant filed an aggravation claim, through his attorney, in late September 1994. The insurer
denied the aggravation claim on December 15, 1994. On December 26, 1994, claimant's current
attending physician, Dr. Boespflug, indicated that claimant was disabled from performing his regular
work as a heavy equipment operator. Claimant requested a hearing from the insurer's aggravation
denial.

The ALJ found that claimant had sustained an actual, pathological worsening of his compensable
condition. On this basis, the AL]J set aside the insurer's aggravation denial. We reverse.

Subsequent to the date of the ALJ's order, we issued our decision in Carmen C. Neill, 47 Van
Natta 2371 (1995). In Neill, we examined the interrelationship between amended ORS 656.273(1) and
656.214(7) and concluded that an "actual worsening" under amended ORS 656.273(1) was established by:
(1) a pathological worsening of the underlying condition; or (2) a symptomatic worsening of the
condition greater than that anticipated by the prior award of permanent disability.

There are three medical opinions regarding whether claimant's compensable condition has
worsened. Drs. Barth and Bald examined claimant on behalf of the insurer. These physicians found
normal biceps function of 5/5. They found no evidence that claimant's condition had materially
worsened since claim closure. The physicians noted increased subjective complaints of pain in the neck
and posterior shoulder region and a slight increase limitation of cervical mobility. However, the doctors
concluded that, if anything, claimant's neurological examination had improved since his strength in the
right upper extremity had returned to normal and his sensory examination was minimally compromised.

Dr. Hacker, a consulting neurologist, concurred with the report of Drs. Barth and Bald. Dr.
Hacker found claimant medically stationary on June 2, 1995 and released him, with Dr. Boespflug's
agreement, to modified work as of June 5, 1995. Dr. Hacker suggested that claimant be released to
work capacities in the light range. Dr. Boespflug concurred with Dr. Hacker's medically stationary
finding and modified work release.

Claimant's current attending physician, Dr. Boespflug, noted that his examinations differed from
that of Drs. Bald and Barth to the extent that in serial tests he found a right biceps strength of 4/5. Dr.
Boespflug also noted that Dr. Hacker had also found right biceps weakness. Dr. Boespflug opined that
claimant had suffered a worsening of his condition. As support for his conclusion, Dr. Boespflug noted
his findings of 4/5 biceps weakness. Dr. Boespflug further noted that claimant was currently unable to
perform his regular duty work as a heavy equipment operator.

In addition to the above-noted medical opinions, EMG studies by Dr. Mundall showed minimal
changes of membrane instability in the right C5-6 innervated biceps muscle. Dr. Mundall indicated that
the changes might reflect a very slight denervating process of unknown age.

Based on Dr. Boespflug's opinion and the EMG studies, the ALJ concluded that claimant's
condition had pathologically worsened. We disagree. Neither Dr. Boespflug, nor any other physician,
has described claimant's right biceps weakness, his mild denervation of unknown age, or any other
findings as a "pathological worsening” of his condition. Moreover, "questionable” weakness of the right
biceps had previously been noted by Dr. Bergquist in August and September 1993, prior to claim
closure. (Exs. 6-2; 7). Given the presence of right biceps weakness earlier in the claim and the fact that
no physician addressed whether or not the biceps weakness or the denervation of unknown age
represented a pathological worsening of the compensable condition, we are unable to conclude that a
pathological worsening occurred.
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Because the medical evidence is insufficient to establish a pathological worsening, the question is
whether claimant had a symptomatic worsening which was greater than that anticipated by the prior
award of 16 percent unscheduled permanent disability. Carmen C. Neill, supra.

Dr. Boespflug has opined that claimant's biceps weakness represents a worsening of his com-
pensable condition. The Board generally defers to the conclusions of a treating physician, absent per-
suasive reasons to do otherwise. Weiland v. SAIF, 64 Or App 810, 814 (1983). For the following rea-
sons, we do not defer to the opinion of Dr. Boespflug. First, Dr. Boespflug did not treat claimant for the
initial compensable injury and only began treating claimant in July 1994 after the March 1994 claim clo-
sure. Thus, he is not in any better position than the other physicians to compare claimant's condition at
the time of closure to his condition at the time of the alleged worsening. See Kienows Food Stores v.
Lyster, 79 Or App 416 (1986). In addition, we find Dr. Boespflug's conclusion that the biceps weakness
constitutes a worsening to be conclusory and lacking in explanation and analysis. Moe v. Ceiling
Systems, 44 Or App 429 (1980). This is especially true in light of the fact that, pursuant to Dr.
Bergquist's chart notes, claimant had some "questionable” biceps weakness prior to closure. Finally,
although Dr. Boespflug indicated on December 26, 1994 that claimant was disabled from performing his
regular work as a heavy equipment operator, there is some evidence that claimant had attempted work
involving heavy equipment operation at the time of closure and was physically unable to perform that
work. (Ex. 16, pages 1-2).

In contrast to Dr. Boespflug's flawed opinion, we consider the opinion of Drs. Barth and Bald to
be well-reasoned and based on complete information. See Somers v. SAIF, 77 Or App 259, 263 (1986)
(when medical experts disagree, we rely on those medical opinions which are both well-reasoned and
based on complete information). In addition, the opinion of Drs. Barth and Bald is supported by Dr.
Hacker, a consulting neurologist.

Based on these persuasive opinions, we find that claimant’s compensable condition has not
sustained a symptomatic worsening that is greater than that contemplated by the prior permarient
disability award. Thus, claimant failed to prove a compensable aggravation.

ORDER

The ALJ's order dated December 4, 1995 is reversed. The insurer's denial is reinstated and
upheld. The AL]'s award of an attorney fee is also reversed.

July 3, 1996 Cite as 48 Van Natta 1459 (1996)

In the Matter of the Compensation of
CHRISTI L. McCORKLE, Claimant
Own Motion No. 95-0353M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Pozzi, et al, Claimant Attorneys

Claimant requests review of the self-insured employer's April 3, 1996 Notice of Closure which
closed her claim with an award of temporary disability compensation from June 27, 1995 through
December 4, 1995. The employer declared claimant medically stationary as of December 4, 1995.
Claimant contends that she is entitled to additional benefits as she was not medically stationary on April
3, 1996, when her claim was closed. In addition, claimant requests "that a penalty be assessed on back-
due amounts" commencing the date the employer terminated benefits (December 4, 1995). The issues in
this case are: (1) premature closure; and (2) penalty for unreasonable claims processing.

FINDINGS OF FACT

On August 3, 1995, we issued our Own Motion Order authorizing the reopening of claimant's
1985 injury claim for the payment of temporary disability compensation commencing the date claimant
underwent surgery. The employer closed claimant's claim on November 28, 1995, declaring claimant
medically stationary on November 6, 1995, and awarding temporary disability compensation from june
27, 1995 through November 6, 1995. Claimant appealed the claim closure, and, on March 14, 1996, we
found that the employer's closure was premature. Christi McCorkle, 48 Van Natta 840 (1996).
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On April 3, 1996, the employer issued a “proposed” Notice of Closure, and requested
reconsideration of our March 14, 1996 order. On April 10, 1996, we abated our prior order to allow
claimant sufficient time to consider the employer's motion.

On April 11, 1996, claimant requested that we not reconsider our March 14, 1996 order, and
asked us to review the employer's "proposed” April 3, 1996 Notice of Closure. In a May 7, 1996 order,
we republished our March 14, 1996 order and found that the April 3, 1996 Notice of Closure was a new,
separate document, and that it awarded claimant increased compensation, declared a new medically
stationary date and "reclosed” the claim. In that order, we granted claimant's request for review of the
employer's new April 3, 1996 Notice of Closure, and allowed the parties an opportunity to further
develop the record by submitting evidence and argument regarding the appropriateness of the
employer's April 3, 1996 closure.

Claimant has submitted evidence and argument to support her position that the employer's
closure was premature. In addition, claimant requested that temporary disability compensation be
reinstated and that a penalty be assessed on "back-due amounts.” The employer was given 14 days
from the date of claimant's submission to respond to claimant's evidence and argument. No further
evidence or argument has been received from the employer. Therefore, we will proceed with our
review of the record.

CONCLUSIONS OF LAW AND OPINION

Premature Closure

"Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54
Or App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at
the time of the April 3, 1996 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App
694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12 (1980).

In determining whether a claim was properly closed, medical evidence that becomes available
post-closure may be considered so long as it addresses claimant's condition at the time of closure, not
subsequent changes in claimant's condition. Scheuning v. |.R. Simplot & Co., 84 Or App 622 (1987).

The employer contends that its April 3, 1996 closure was proper. However, the record
establishes that claimant was not medically stationary when the employer closed her claim.

On January 25, 1996, Dr. Carpenter noted that there was a "slight” effusion present in claimant's
knee. Dr. Carpenter prescribed medication and advised claimant that, if she had no improvement in
two weeks, she should return for followup.

On February 13, 1996, Dr. Carpenter noted that an effusion was present on claimant's right knee
and that review of the x-rays "reveals degenerative changes.” On that date, Dr. Carpenter injected
claimant's right knee. In his February 13, 1996 chart note, Dr. Carpenter also noted that, should the
injection not provide relief, "we would recommend a 2nd opinion and consultation before consideration
of a joint replacement.” In a March 7, 1996 chart note, Dr. Carpenter stated that:

"[Claimant] was furnished with another injection into the knee and told that we would
recommend again that she be scheduled for a 2nd opinion by the industrial carrier before
joint replacement is considered."

In that chart note, Dr. Carpenter reported objective findings that "[t]here is an effusion present and
tenderness over the medial joint line."

In an April 8, 1996 chart note, Dr. Carpenter noted that "[t}he carrier has not agreed to obtain a
2nd opinion and this will be required before we consider further surgical intervention.” Dr. Carpenter
recommended again that claimant seek a second opinion because she had swelling on a constant basis,
and the injection given to her at the prior visit was of benefit for one week only. After reviewing Dr.
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Carpenter's opinion, we find that it addressed claimant’s condition at a time coinciding with the April 3,
1996 claim closure. Scheuning v. ].R. Simplot & Co., supra. Inasmuch as the record establishes that
conservative treatment had become ineffective, we find Dr. Carpenter's recommendations that claimant
seek a second opinion regarding surgery indicate that he recognized that her condition not medically
stationary at that time.

Dr. Carpenter's opinions and observations establish that claimant's right knee condition was
increasingly effused with fluid, and that the tenderness and crepitus around the knee had increased.
Thus, although Dr. Carpenter has not spoken the "magic words" or used statutory language that
claimant was not medically stationary at claim closure, the record establishes that claimant's knee
condition was not medically stationary pursuant to ORS 656.005(17). Liberty Northwest Ins. Corp. v.
Cross, 109 Or App 109 (1991), rev den 312 Or 676 (1992); McClendon v. Nabisco Brands, Inc., 77 Or
App 412, 417 (1986).

On the record, we are persuaded that claimant has established that she was not medically
stationary on April 3, 1996, when the employer closed the claim.

Penalty

Claimant contends that she is entitled to a penalty on back-due amounts of temporary disability
compensation. We agree.

In order to be entitled to a penalty on unpaid time loss, it must be determined that the employer
unreasonably delayed or refused the payment of compensation. Under ORS 656.262(11)(a), if the
insurer or self-insured employer unreasonably delays or unreasonably refuses to pay compensation, the
carrier is liable for an additional amount of 25 percent of the amounts "then due.” The standard for
determining unreasonable resistance to the payment of compensation is whether, from a legal
standpoint, the carrier had a legitimate doubt about its liability. International Paper Co. v. Huntley, 106
Or App 107 (1991); Castle & Cook Inc.v. Porras, 103 Or App 65 (1990). If so, the refusal to pay is not
unreasonable. "Unreasonableness” and "legitimate doubt” are to be considered in light of all the
information available to the employer at the time of its action. Brown v. Argonaut Insurance Company,
93 Or App 588 (1988); Price v. SAIF, 73 Or App 12, 126 n. 3 (1985).

Here, the employer issued its November 28, 1995 Notice of Closure, which awarded claimant
temporary disability compensation from June 27, 1995 through November 6, 1995. Our March 14, 1996
order set aside that closure, and reopened claimant's claim. Pursuant to that order, it was the
employer’s duty to pay time loss on the "open” claim (unless claimant had satisfied one or more of the
criteria set forth in ORS 656.268(3)), and to process that claim to closure pursuant to our March 14, 1996
order and own motion rules.

In response to our order, the employer paid claimant additional time loss from November 6,
1995 through December 4, 1995, and declared claimant medically stationary as of December 4, 1995. The
employer categorized its April 3, 1996 Notice of Closure as a "proposed” closure and terminated
temporary disability compensation on December 4, 1995. However, in our May 7, 1996 order, we found
that the April 3, 1996 closure was a new closure which "reclosed” the claim. Therefore, no matter how
the employer characterizes the situation, claimant's claim was not again closed until the issuance of the
April 3, 1996 Notice of Closure.

Based on the medical evidence in the record, we have herein found that claimant was not
medically stationary on April 3, 1996. Those same medical reports were available to the employer prior
to claim closure. Thus, although Dr. Carpenter had declared claimant medically stationary on December
4, 1995, the employer should have considered Dr. Carpenter's subsequent medical reports to determine
whether claimant's condition was medically stationary at the time of closure.  Thus, the issue is
whether the employer was reasonable in closing the claim on April 3, 1996 in light of Dr. Carpenter's
then-existing opinions. Those opinions do not suggest that claimant's condition was medically
stationary on April 3, 1996. Here, the employer does not offer any reasonable explanation for its failure
consider those opinions. In the event that it did consider those opinions, and thus, was aware of the
state claimant's right knee condition and "pending" surgery request, (based on its knowledge of Dr.
Carpenter's repeated requests for a second opinion prior to surgery), it apparently ignored the evidence
and closed the claim anyway. In any case, we conclude that the record establishes that the employer
unreasonably closed the claim on April 3, 1996, disregarding any doubt of its liability prior to claim
closure.
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Finally, the employer issued what it termed as a "proposed” Notice of Closure. Nowhere in the
statutes do we find such a procedure allowable nor do we find the creation of a such a procedure as this
lawful. Therefore, we conclude that the employer unreasonably processed claimant's claim, and refused
the payment of temporary disability compensation then due to claimant as awarded by our March 14,
1996 order. Consequently, a penalty is warranted.

ORDER

Accordingly, we set aside the employer's April 3, 1996 Notice of Closure as premature, and
remand the claim to the employer for further processing in accordance with law. When appropriate, the
claim shall be closed by the employer pursuant to OAR 438-012-0055.

In addition, under ORS 656.262(11)(a), we are authorized to assess a 25 percent penalty of the
amounts due by virtue of this order (from December 4, 1995 through the date of this order), payable in
equal shares to claimant and her attorney.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,050, payable by
the employer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

July 3, 1996 Cite as 48 Van Natta 1462 (1996)

In the Matter of the Compensation of
ROBERTO ROCHA-BARRANCAS, Claimant
WCB Case No. 95-03895
ORDER ON REVIEW
Willner & Associates, Claimant Attorneys
Scott Terrall & Associates, Defense Attorneys

Reviewed by Board Members Haynes, Christian, and Hall.

The self-insured employer requests review of that portion of Administrative Law Judge (AL])
Schultz' order that awarded claimant temporary total disability (TTD) beginning with claimant's
departure from an attending physician approved modified job. On review, the issue is temporary

disability. We modify.

FINDINGS OF FACT

We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

As a preliminary matter, the employer objects to claimant's submission of a transcript of the
recorded closing arguments before the AL]. There is no requirement that a closing arguments at hearing
be recorded and/or transcribed. However, transcribed closing arguments obtained at a party's expense
will be included in the record. See Albert W. Vanslyke, 42 Van Natta 2811 (1990), aff'd mem 108 Or
App 493 (1991). Consequently, the closing argument transcript has been considered during our review.

We briefly summarize the relevant facts. Claimant had worked on and off for several years for
Rain-Master Roofing Company (Rain-Master). In October 1994, Rain-Master had an agreement with
Barrett Business Services (Barrett) whereby Barrett was the legal employer of Rain-Master's employees.
Under this arrangement, Barrett hired Rain-Master employees and then leased them back to Rain-
Master.

Claimant had been hired by the owner of Rain-Master (Ely) several times in the past. On
October 11, 1994, claimant approached Ely to find out whether any jobs were available with Rain-
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Master. Rain-Master needed more help at the time and claimant was sent out with one of Rain-Master's
crews before the employment application process was complete.

On October 12, 1994, claimant was on a roofing job for Rain-Master. He fell at approximately
1:15 p.m. and severely fractured his right ankle. It was subsequently discovered that claimant’'s green
card had expired and that he was working illegally. Claimant was admitted to the hospital on October
13, 1994 and underwent surgery for his right ankle fracture.

Claimant filed a workers' compensation claim with Barrett. The claim was accepted on
December 7, 1994. In December 1994, claimant presented Ely with a modified work release from his
physician. Ely provided claimant with light duty work. Claimant was not paid for his modified work
and did not receive any workers' compensation benefits. After working for three weeks without pay,
claimant quit working. Claimant subsequently filed a complaint with the Bureau of Labor and Industries
(BOLI). Barrett ultimately paid claimant's wages for his modified work pursuant to a BOLI decision.

The parties stipulated that claimant had received no temporary disability benefits as a result of
the October 12, 1994 injury.

Claimant requested a hearing seeking temporary disability and penalties and attorney fees.

The AL] directed the employer to pay claimant TTD from the date of his injury until he was
released by his physician to modified work. The AL]J further directed the employer to pay temporary
partial disability (TPD) beginning after claimant's release to modified employment. The AL] also
assessed a penalty against the employer for its unreasonable failure to pay temporary disability. The
employer does not object to these portions of the AL]'s order.

For the period of time after claimant left his modified work, the AL] reasoned that, because of
the employer’'s failure to pay claimant for his modified work, the modified job, in effect, no longer
existed. Consequently, the AL]J concluded that claimant’s TPD rate should be adjusted to the equivalent
of the full TTD rate.

On review, the employer requests that we "modify the ALJ's Opinion and Order to the extent
that it orders the self-insured employer to pay temporary total disability pursuant to ORS 656.325(5)(c),
after claimant had been released to modified work."

ORS 656.325(5)(¢c) provides:

"If the worker is a person present in the United States in violation of federal immigration
laws, the insurer or self-insured employer shall cease payments pursuant to ORS 656.210
and commence payments pursuant to ORS 656.212 when the attending physician
approves employment in a modified job whether or not such a job is available.”

ORS 656.210 pertains to the payment of TTD and ORS 656.212 pertains to the payment of TPD.
Based on the language of the ORS 656.325(5)(c), a carrier shall cease paying TTD and begin paying TPD
when the attending physician of an illegal alien approves modified employment. Here, it is undisputed
that claimant was an illegal alien. Likewise, it is uncontested that claimant's attending physician
approved modified employment. Thus, we agree with the AL]'s conclusion that the employer was
required to begin paying claimant TPD effective upon his release to modified employment.

We also hold that claimant was entitled to TPD for the period after he left his modified work.
Based on the language of the statute, a carrier is required to begin paying TPD when the attending
physician approves employment in a modified job. The statute is not dependent on the availability of a
modified job.

Here, claimant's physician had approved his modified job, but claimant eventually quit when he
was not paid for his modified work. Although such a decision is perfectly understandable, the
applicable statute does not require the reinstatement of TTD so long as claimant remains capable of
performing modified employment. Since there is no contention that claimant's attending physician re-
authorized total disability, claimant remained entitled to TPD after his departure from the modified job.
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Consequently, the carrier should have begun paying TPD when claimant's physician approved modified
work and should have continued paying TPD even though the modified job ceased to exist, until such
benefits could be legally terminated under ORS 656.268(3). !

ORDER

The ALJ's order dated November 17, 1995 is modified in part and affirmed in part. Those
portions of the ALJ's order that awarded claimant the equivalent of TTD after claimant left his modified
job, as well as an "out-of-compensation” attorney fee, are modified. Claimant is awarded TPD for the
aforementioned period. Claimant's attorney's fee is modified accordingly. The remainder of the ALJ's
order is affirmed.

Tin calculating claimant's TPD, his "at injury” wage would be compared with his "post-injury wage earnings”; j.e., the
carnings that his employer subsequently paid him for his modified work (as a result of the BOLI decision). See ORS 656.212; OAR
436-060-0030(2).

Chair Hall specially concurring.

I concur with the majority's reasoning regarding the transformation from temporary total to
temporary partial disability benefits as contingent on an attending physician's approval of an injured
worker’'s employment in a modified job, rather than the availability of such a modified job. ORS
656.325(5)(c). However, in reaching this conclusion, I wish to emphasize that which we have not
decided in this case. Since claimant has acknowledged his status as an illegal immigrant, it is
unnecessary to decide which party has the burden of proving a claimant's illegal status or what is the
precise meaning of "present in the United States in violation of federal immigration laws" as set forth in
ORS 656.325(5)(c).  Further, despite the majority's reference to OAR 436-060-0030(2), we are not
deciding the actual calculation of claimant's TPD or the interpretation or application of OAR 436-060-
0030(7). The answer to those questions must await a future case where the issues are ripe for
resolution.

July 3, 1996 Cite as 48 Van Natta 1464 (1996)

In the Matter of the Compensation of
BETH M. SAGESER, Claimant
WCB Case Nos. 94-12491 & 94-10958
ORDER ON REVIEW (REMANDING)
Rasmussen, et al, Claimant Attorneys
Employer Defense Counsel, Defense Attorney

Reviewed by Board Members Moller and Christian.

The insurer requests review of those portions of Administrative Law Judge (AL]) Nichols' order
that: (1) adhered to the then-Presiding ALJ's interim order that denied the insurer's motion to reopen
the record for a re-hearing because the AL] who had convened the first hearing had withdrawn from the
case; and (2) set aside the insurer's denial of claimant's injury claim for a right shoulder and upper back
condition. On review, the issues are the AL]'s procedural ruling and compensability. We remand.

" FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the following supplementation.

In September 1994, claimant, pro se, requested a hearing concerning the insurer's September 1,
1994 denial of her claim for a left- upper back and left shoulder condition. She subsequently retained
counsel and, in October 1994, filed a hearing request concerning the insurer's October 10, 1994 denial of
her claim for a right upper back and right shoulder injury. Claimant also requested assessment of
penalties and attorney fees relating to the October 10 denial. The matters (two separate injury claims)
were consolidated for hearing.
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The consolidated hearing was convened before AL] Crumme in December 1994. Following
receipt of testimony, the hearing was continued for depositions of Drs. Weller and Pugsley and closing
arguments. Prior to closing arguments, in April 1995, AL] Crumme advised the parties’ attorneys that
he was withdrawing from the case due to a conflict of interest. He asked the attorneys for their
respective positions on whether a re-hearing should be granted or the case should proceed on the
existing record. The insurer's attorney requested a re-hearing, while claimant's attorney requested the
case proceed on the existing record. AL] Crumme advised the attorneys of his understanding that a re-
hearing would be granted if either party requested it.

The matter was transferred to the then-Presiding AL] for assignment to a new ALJ. In June
1995, the parties’ attorneys held a teleconference with the Presiding ALJ. At that time, the attorneys
reiterated the positions they expressed to AL] Crumme. The insurer's attorney moved for a re-hearing
to allow a new AL]J to evaluate claimant's credibility, while claimant’s attorney requested that the matter
be transferred to a new ALJ for a decision based on the existing record. By Interim Order dated june
27, 1995, the Presiding AL] denied the insurer's motion for a re-hearing, concluding that “credibility is
not so significant an issue that an Administrative Law Judge assuming responsibility for the case would
be at a disadvantage by not observing the witnesses personally.” The matter was re-assigned to AL]
Nichols for a decision.

A transcript of the December 1994 hearing was prepared and provided to ALJ Nichols and the
attorneys. The attorneys submitted written closing argument. The insurer argued that claimant was not
credible and misrepresented the cause(s) of her conditions, while claimant argued that she had no
motive to misrepresent the facts and that the medical record was consistent with her history. AL]
Nichols upheld the September 1, 1994 denial of the left upper back and left shoulder condition, and set
aside the October 10, 1994 denial for the right upper back and right shoulder condition. The insurer
requested Board review.

CONCLUSIONS OF LAW AND OPINION

The insurer requests that we remand this matter to the ALJ for a re-hearing to allow the AL]J to
personally observe the witnesses, including claimant, and evaluate their credibility. For the following
reasons, we grant the insurer's request.

We may remand this matter to the AL] for the taking of additional evidence if we determine that
the record has been improperly, incompletely or otherwise insufficiently developed or heard. ORS
656.295(5). Remand is appropriate on a showing of good cause or some other compelling basis.
Kienow's Food Stores v. Lyster, 79 Or App 416 (1986).

We have previously declared that "[c]redibility is always potentially at issue in a compensability
case.” Jeffrey M. Fisher, 46 Van Natta 729, 730 (1994). Here, credibility is actually at issue. The insurer
has specifically challenged claimant’'s credibility and the history upon which her doctors relied in
rendering their opinions. Because this is a compensability case, and credibility has been raised as an
actual issue, we conclude that substantial justice requires that the AL] who issues the opinion and order
in this case have the opportunity to observe claimant's (and the insurer's witness') demeanor. See ORS
656.283(7); OAR 438-007-0022; Melinda K. Wilson, 47 Van Natta 1065 (1995).

In reaching this conclusion, we have considered Dr. Weller's statement that her opinion
regarding the causation of claimant’'s condition was based on the history claimant provided to her. (Ex.
19-18). Dr. Weller acknowledged that if claimant's history was inaccurate, Dr. Weller's causation
opinion would also be inaccurate. (Ex. 19-19). Dr. Weller relied on claimant's history that she had no
right upper back or right shoulder symptoms prior to lifting lead blocks at work on September 14, 1994.
(Ex. 12). Dr. Weller initially was not aware that claimant was receiving chiropractic treatment in April
and May 1994 for pain in the right upper back/shoulder area and for associated sleep disturbances. (Ex.
3-2). Dr. Weller was later advised of that history in her deposition. She indicated that if claimant had
continued right upper back/shoulder pain and associated sleep disturbances from May 1994 through
September 1994, when Dr. Weller first examined claimant, such symptoms would be consistent with
myofascial pain syndrome, as opposed to an acute strain. (Ex. 19-11).

Thus, Dr. Weller's opinion that claimant suffered an acute right upper back/shoulder injury on
September 14, 1994 rests in large part on claimant's history that she had no right upper back/shoulder
pain prior to September 14, 1994. Inasmuch as the accuracy of claimant's history is largely dependent
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on claimant's credibility, we conclude that claimant's credibility is a central issue in this compensability
case. Under these circumstances, we conclude it was an abuse of discretion for the insurer's request for
a re-hearing to have been denied. Because we find this a compelling reason for remand, and to assure
that the parties will be afforded substantial justice, we remand this matter to AL] Nichols for another
hearing. See ORS 656.283(7); Melinda K. Wilson, supra.

Accordingly, we vacate ALJ Nichols' order dated November 27, 1995, as reconsidered on January
5, 1996. The matter is remanded to ALJ Nichols for further proceedings consistent with this order. The
proceedings shall be conducted in any manner that the AL] deems will achieve substantial justice.
Thereafter, the ALJ will issue a final, appealable order.

IT IS SO ORDERED.

July 3, 1996 Cite as 48 Van Natta 1466 (1996)

In the Matter of the Compensation of
FLORENCE G. SELVIDGE, Claimant
WCB Case No. 95-10876
ORDER ON REVIEW
Welch, Bruun, et al, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Hall, Christian and Haynes.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Davis' order that
upheld the SAIF Corporation's denial of claimant's L4-5 disc herniation/protrusion and current
disability. On review, the issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following changes. We replace the first paragraph
on page 3 with the following:

"On December 23, 1994, Dr. Corrigan examined claimant and agreed with Dr. Feldstein's
work limitations. (Ex. 31). Dr. Corrigan commented that claimant's left lateral disc
herniation at L4-5 had been ascertained "by claim status” not to be related to the
occupational injury of May 2, 1994. (Ex. 31-5). For that reason, Dr. Corrigan based
claimant's work restrictions principally on her preexisting changes rather than the work
injury. (1d.)

"Dr. Corrigan performed a closing evaluation on January 23, 1995 and assigned no
permanent impairment to the work injury. (Ex. 35). Dr. Corrigan reported that "[o]nce
again,” he based claimant's work restrictions on her preexisting conditions. (Id.) Dr.
Corrigan commented that "as stated before the left lateral disc herniation was not
considered to be due to her occupational injury but to the pre-existing condition that is
the herniation on the left at L4-5." (Id.)

We do not adopt the second paragraph on page 3 and we do not adopt the findings of ultimate
facts.

CONCLUSIONS OF LAW AND OPINION

The AL]J found that claimant's May 1994 industrial injury combined with a preexisting condition,
and, therefore, claimant had to prove that the industrial injury was the major contributing cause of the
disability from the combined condition or the major contributing cause of the need for treatment of the
combined condition. ORS 656.005(7)(a)(B). The ALJ] concluded that the medical evidence was in
equipoise and was not sufficient to meet claimant’s burden of proof. '

Claimant argues that her May 2, 1994 work injury was the major contributing cause of her [4-5
disc herniation/protusion and current disability. Claimant contends that we should defer to the opinions
of her treating physician, Dr. Feldstein, as supported by Dr. Mandelblatt's opinion.
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To begin, we address claimant's argument concerning her preexisting condition. Although
claimant acknowledges that she had preexisting degenerative disc disease, she argues that Drs. Wilson
and Arbeene incorrectly opined that she had a preexisting disc herniation.

SAIF relies on the report from Drs. Wilson and Arbeene, which found that claimant had
preexisting degenerative disc disease and a disc herniation at L4-5. (Ex. 16). Drs. Wilson and Arbeene
concluded that claimant's preexisting conditions were the major contributing cause of her current
condition and need for treatment.

In contrast, Dr. Feldstein, claimant's treating physician, opined that claimant's preexisting
condition was degenerative disc disease, not a herniation. (Ex. 42). Dr. Feldstein acknowledged that
claimant's February 1991 lumbar CT scan revealed some bulging of the disks at L3-4 and L4-5, but there
was no evidence of a herniated disk. (Id.)

Absent persuasive reasons to the contrary, we generally defer to the opinion of the treating
physician. Weiland v. SAIF, 64 Or App 810 (1983). Here, we find no persuasive reason not to defer to
the opinion of Dr. Feldstein, claimant’s treating physician. We are persuaded that claimant's preexisting
condition consisted of disc bulging at L3-4 and L4-5 and degenerative disc disease.!

Dr. Feldstein concluded that claimant's May 2, 1994 work injury was the major contributing
cause of the disc herniation at L4-5. (Ex. 42-1). Dr. Feldstein's opinion is consistent with Drs.
Mandelblatt and Browning. On July 28, 1994, Dr. Browning reported that Dr. Mandelblatt had
forwarded the report from Drs. Wilson and Arbeene to her with the note: "I briefly looked it over and
knowing this patient, | disagree that her increased symptoms, May 1994, are just due to exacerbation of
chronic condition and I do feel that she did something new in early May 1994." (Ex. 21). Dr. Browning
concluded that there was a "definite worsening of [claimant's] underlying condition with persistent
symptomatology above her baseline * * *." (ld.) Based on these medical opinions, claimant has
established that the May 2, 1994 work injury was the major contributing cause of the disc herniation.

SAIF argues that Dr. Feldstein's opinion is not persuasive and it asserts that Dr. Feldstein
appeared to concur with Dr. Corrigan's conclusion that the range of motion findings resulted from
claimant's natural aging process. We disagree.

Dr. Corrigan examined claimant on December 23, 1994 at Dr. Feldstein's request. (Ex. 31). Dr.
Corrigan did not recommend surgical intervention at that time and he agreed with Dr. Feldstein's work
limitations for claimant. Dr. Corrigan commented:

"Indeed, there is a left lateral disk herniation at L4-5, with some degree of left L4
radicular problems, but this appears to be improving and it has been ascertained, at least
by claim status, that this is not definitely related to her occupational injury of May 2,
1994. I would base the work restrictions, therefore, principally on her pre-existing
composite of changes rather than to the effects of the occupational injury per se.” (Ex.
31-5; emphasis added).

Dr. Corrigan performed a closing evaluation on January 23, 1995. (Ex. 35). Dr. Corrigan
reported that "[o]nce again,” he would base claimant's work restrictions on her preexisting conditions.
(Ex. 35-3). Dr. Corrigan commented that "as stated before the left lateral disc herniation was not
considered to be due to her occupational injury but to the pre-existing condition that is the herniation on
the left at L4-L5." (Id.)

Both of Dr. Corrigan's reports indicate that he was under the erroneous impression that
claimant’s disc herniation had been legally determined (i.e., "claim status") to be unrelated to the work
injury. Dr. Corrigan apparently relied on that determination and did not actually explain his opinion of
causation. Since Dr. Corrigan's comments were based on an erroneous factual premise, we afford his
comments on causation little probative weight.

Tin light of our conclusion that claimant did not have a preexisting disc hemiation at L4-5, we are not persuaded by the
opinions of Drs. Wilson and Arbeene that claimant's major problem was preexisting degenerative disc disease and a disc
herniation at L4-5. (Ex. 16).
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For the same reason, and in light of Dr. Feldstein's opinion that claimant's injury was the major
contributing cause of the disc herniation (Ex. 42), we are not persuaded by Dr. Feldstein's "concurrence”
with Dr. Corrigan’s conclusion that the range of motion findings resulted from claimant’s natural aging
process. SAIF wrote to Dr. Feldstein to ask if she agreed that the ranges of motion noted in Dr.
Corrigan's examination were the result of claimant's natural aging process or the May 2, 1994 injury.
Dr. Feldstein replied "yes." (Ex. 36-2). In a subsequent "check-the-box" letter, SAIF asked the same
question and Dr. Feldstein checked "[n]atural aging process.” (Ex. 39). Since Dr. Corrigan's comments
were based on an erroneous factual premise, we assign little probative value to Dr. Feldstein's
"concurrence” with Dr. Corrigan's report. Moreover, those reports did not address causation of
claimant's disc herniation.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review is $3,000,
payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to the
case (as represented by the record and claimant's appellate briefs), the complexity of the issue, the value
of the interest involved, and the risk that counsel may go uncompensated.

ORDER

The AL]'s order dated January 22, 1996 is reversed in part and affirmed in part. The SAIF
Corporation's denial is set aside and the claim is remanded to SAIF for processing according to law. For
services at hearing and on review, claimant's attorney is awarded an assessed fee of $3,000, payable by
SAIF. The remainder of the ALJ's order is affirmed.

Board Member Haynes dissenting.

The majority concludes that claimant has established a compensable disc herniation claim.
Because I believe the majority has misconstrued the medical evidence, I respectfully dissent.

Although the majority relies on the opinions of Drs. Feldstein, Mandelblatt and Browning to
establish compensability, none of those physicians considered claimant’'s previous low back symptoms,
including radicular pain, in rendering their opinions on causation. The majority erroneously defers to
Dr. Feldstein's opinion and summarily dismisses the opinion of Drs. Wilson and Arbeene that claimant
had a preexisting disc herniation at L4-5. Since Dr. Feldstein's opinion is conclusory and inconsistent, it
is not persuasive and is certainly not entitled to any deference. ~ The majority glosses over the problems
with Dr. Feldstein's opinion by focusing instead on Dr. Corrigan's reports.

The medical record establishes that claimant had disc bulging at L4-5 and degenerative disc
disease in February 1991. A lumbar spine CT scan was performed in February 1991 to "[r]ule out spinal
stenosis in a patient who has pain and tingling with walking.” (Ex. 1). The CT scan revealed "[a]t the
L3-4 and to a greater extent at the L-4-5, there is a trefoil-shape of the spinal canal at the disc level due
to very minimal circumferential bulging of the discs in addition to posterior facet ligamentous
hypertrophy.” (Id.) Moreover, "[a]ll levels reveal mild to moderate osteophytic degenerative changes of
the posterior facets.” (Id.) ’

Claimant testified that she suffered a back strain in early 1993 while gardening. (Tr. 7). Dr.
Mandelblatt reported that claimant had pain radiating down her left leg and diagnosed left lumbar strain
with sciatica. (Ex. 3). Dr. Mandelblatt prescribed physical therapy. An April 29, 1993 x-ray indicated
that claimant had lumbar scoliosis. (Ex. 4). Claimant sought medical treatment again in October 1993
for right leg pain. (Ex. 5). Claimant was diagnosed with "chronic LS strain.” (Ex. 5-4), and physical
therapy was prescribed. (Ex. 6).

In early May 1994, claimant developed pain in her low back and left leg after lifting a carpet-
cleaning machine up some stairs at work. Claimant was diagnosed with L-4 radiculopathy, resolving,
secondary to a herniated nucleus pulposus at L4-5. (Ex. 13).

On July 14, 1994, Dr. Wilson, neurologist, and Dr. Arbeene, orthopedic surgeon, examined
claimant and reported her previous back problems in April 1993 and October 1993. (Ex. 16-3). They
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observed that "according to her records she has had a history of at least a year of back problems and in
April 1993, had the history of lower back and left leg pain radiation that suggests that if she had a disc
problem that the disc problem really started back in April 1993." (Ex. 16-6). They opined that
claimant's "work exposure caused her to become symptomatic from a condition from which she had
previously that was nonwork-related.” (Ex. 16-7). They concluded that claimant’s "major problem is a
pre-existing condition with degenerative disc disease and a disc herniation at L4-5, left," and they
believed that any need for treatment was due to claimant's preexisting condition and not to the May
1994 work injury. (Id.)

The majority erroneously relies on the opinions of Drs. Feldstein, Mandelblatt and Browning to
establish compensability. Because the majority's reliance on Dr. Feldstein's opinion is the most
egregious, I address that opinion first.

Dr. Feldstein examined claimant on June 24, 1994 and reported that "certainly degenerative joint
disease and degenerative disk disease preceded this injury, but it does appear that the patient had an
acute at least worsening of a herniation during this work-related injury.” (Ex. 14). On December 15,
1995, Dr. Feldstein was asked whether claimant had a preexisting condition. She responded: "She does
have a history of some degenerative disk disease. Her lumbar CT scan of 2/27/91 reveals some bulging
of the disks at L3-4 and L4-5, but there was no evidence of herniated disk." (Ex. 42-1). Dr. Feldstein
concluded that claimant’s "work activities were the major contributing cause of the development of the
disk herniation, which in this case was essentially a worsening of a preexisting condition.” (Ex. 42-2).

I agree with the AL] that Dr. Feldstein's opinion is not persuasive because it is inconsistent and
conclusory. Although Dr. Feldstein initially opined that claimant "had an acute at least worsening of a
herniation” during the work injury (Ex. 14), she subsequently reported that claimant's only preexisting
condition was degenerative disc disease. (Ex. 42). Since Dr. Feldstein failed to explain her apparent
change of opinion, it is not persuasive. See Kelso v. City of Salem, 87 Or App 630 (1987). Moreover,
there is no indication that Dr. Feldstein considered claimant's April 1993 or October 1993 low back
symptoms, particularly the previous radicular pain, in rendering her decision. Although Dr. Feldstein
said that there was no evidence of a herniated disk in 1991, she did not respond to Dr. Wilson's and Dr.
Arbeene's assertion that claimant's disc problem actually started back in April 1993. Since Dr.
Feldstein's opinion is poorly analyzed and fatally conclusory, the majority erred in relying on her
opinion.

In addition, the majority's reliance on Dr. Browning's opinion is misplaced. Claimant was
examined by Dr. Browning on July 28, 1994 for increased low back discomfort. (Ex. 20). On the same
day, Dr. Browning wrote to SAIF, responding to a letter addressed to Dr. Mandelblatt. Dr. Browning
reported that Dr. Mandelblatt had forwarded the report from Drs. Wilson and Arbeene to her with the
note: "I briefly looked it over and knowing this patient, 1 disagree that her increased symptoms, May
1994, are just due to exacerbation of chronic condition and I do feel that she did something new in early
May 1994." (Ex. 21). After examining claimant on one occasion, Dr. Browning concluded that there was
a "definite worsening of [claimant’'s} underlying condition with persistent symptomatology above her
baseline * * *." (Id.) As the AL] noted, Dr. Browning's opinion is consistent with SAIF's acceptance of
the claim as a symptomatic worsening of the preexisting L4-5 herniated disc.

Finally, the only evidence of Dr. Mandelblatt's opinion is a hearsay quote that appeared in Dr.
Browning's July 28, 1994 letter. The AL] properly discounted this "opinion” because it did not explain
how claimant was injured or the contribution of the underlying condition. See Dietz v. Ramuda, 130 Or
App 397 (1994) (determining the "major contributing cause” of an injury or disease involves evaluating
the relative contribution of different causes and deciding which is the primary cause), rev dismissed 321
Or 416 (1995).

The majority concludes that claimant has established a compensable claim by conveniently
ignoring much of the medical evidence and affording deference to Dr. Feldstein's opinion, despite the
fact that her opinion is fatally conclusory. Because I cannot conclude that claimant has sustained her
burden of proof on medical causation, I respectfully dissent.
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In the Matter of the Compensation of
ALFRED STORMS, Claimant
WCB Case No. TP96001
THIRD PARTY DISTRIBUTION ORDER
Whitehead & Klosterman, Claimant Attorneys
Parks, Bauer & Sime, Defense Attorneys

Claimant has petitioned the Board for approval of a third party compromise. ORS 656.587. We
approve the settlement.

FINDINGS OF FACT

On August 23, 1991, while working as a pizza delivery person, claimant was involved in an
automobile accident which resulted in the death of a jogger. Claimant was immediately treated in the
Emergency Room for "acute grief response to death involvement.” Subsequently, claimant was
diagnosed with post-traumatic stress disorder (PTSD) related to this automobile accident. The insurer
eventually accepted claimant's claim for PTSD and claimant received treatment for PTSD through the
time his claim was closed by Determination Order on August 15, 1994. To date, the insurer's lien totals
$65,802.57, which includes medical costs of $48,057.49 and time loss benefits of $17,745.08.

In 1987, claimant was convicted of sexually molesting his third wife's nine year old grandson.
As a result of this conviction, claimant spent one year "at a restitution center” and underwent five years
of outpatient sexual offender treatment. He was diagnosed with pedophilia. During the time claimant
was being treated for the compensable PTSD, he was also undergoing treatment for this pedophilia.

Claimant, through his legal counsel, filed a cause of action against a third party -- the driver of
another car involved in the accident. The third party insurer ultimately offered $3,500 to settle the
claim.

Claimant has agreed to settle the action for $3,500. Claimant contends that the psychological
factors related to the conviction for sodomy and the subsequent treatment for pedophilia will be relevant
in the upcoming jury trial, and the jury is likely to award claimant nothing once they find out about his
past behavior and treatment for pedophilia.

The insurer has declined to approve the settlement. Contending that claimant has not
established he would not prevail in his third party action, the insurer asserts that the settlement is

unreasonable because it will not receive full reimbursement for its entire lien.

FINDINGS OF ULTIMATE FACT

The third party settlement offer of $3,500 is reasonable.

CONCLUSIONS OF LAW

Pursuant to ORS 656.587, the Board is authorized to resolve disputes concerning the approval of
any compromise of a third party action. In exercising this authority, we employ our independent
judgment to determine whether the compromise is reasonable. Natasha D. Lenhart, 38 Van Natta 1496
(1986).

A paying agency's failure to recover full reimbursement for its entire lien is not determinative as
to whether a third party settlement is reasonable. See Catherine Washburn, 46 Van Natta 74, on recon
46 Van Natta 182 (1994); Jill R. Atchley, 43 Van Natta 1282, 1283 (1991); John C. Lappen, 43 Van Natta
63 (1991). Generally, we will approve settlements negotiated between a claimant/plaintiff and a third
party defendant, unless the settlement appears to be grossly unreasonable. Catherine Washburn, supra;
[ill R. Atchley, supra; Kathryn I. Looney, 39 Van Natta 1400 (1987).

The insurer objects to the settlement on the basis that claimant has failed to show why he would
not prevail in his action against the third party. Yet, it is not incumbent on claimant to establish
whether he would prevail at trial. Rather, our review is confined to a determination of whether the
proposed compromise of claimant's third party action is reasonable.
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Furthermore, we have previously held that, as the prosecutor of his third party action, a
claimant is aware of the potential weaknesses of his case, as well as the statutory distribution scheme
and his lienholders. See Kathleen ]. Steele, 45 Van Natta 21 (1993). Considering this accessibility to
vital factual information and relevant statutory prerequisites, we have reasoned that the claimant is in
the best position to make an informed and reasoned decision regarding the appropriateness of a
settlement offer. Id. Moreover, with that knowledge, the claimant has the capacity to accurately
calculate what his eventual net recovery will be, should he accept such an offer. Id.

Consequently, although there may be reasons to proceed with litigation, we conclude that
claimant and his counsel are in the best position to weigh the risks of litigation versus the certainty of a
settlement.1  See, e.g., Karen A. King, 45 Van Natta 1548 (1993); John C. Lappen, supra (Paying
agency's arguments that the claimant should have proceeded with litigation were not supported by the
record, and in any event, costs attributable to further litigation would have been deducted from any
third party recovery before the remainder would become subject to the paying agency's lien).

The fact that the insurer would not recover full reimbursement of its entire lien is likewise not
determinative. In the event that the $3,500 settlement is allocated in accordance with the statutory
distributory scheme, the insurer stands to recover approximately $1,557.11, while its asserted lien
amounts to $65,802.57.2 In other words, the insurer would receive approximately 2.37 percent of its

1 we note that the insurer asserts that the proposed settlement is grossly unreasonable “in this case where the third
party's negligence is so apparent.” However, the record does not appear to support the insurer's evaluation of the third party’s
negligence. Claimant contends that the third party's car drifted into claimant’s lane of traffic while claimant attempted to pass the
third party's car, causing claimant's vehicle to leave the road and strike the jogger. However, the jogger's family sued claimant for
wrongful death and that suit was settled. Considering these factors, a jury finding of significant contributory negligence on
claimant's part would not be an unrealistic outcome. John C. Lappen, supra.

In addition, the medical evidence indicates that claimant did not report to all of his treating physicians his past
psychological problems, including a psychiatric hospitalization for a nervous breakdown as a child, his severe developmental
problems, including deprivation and physical and sexual abuse as a child, and his treatment for pedophilia. Moreover, Dr. Davies,
clinical psychologist, and Dr. Goranson, psychiatrist, both of whom examined claimant on behalf of the insurer, opined that
claimant's current psychiatric problems were related to preexisting conditions. Dr. Goranson opined that the major contributing
cause for claimant's psychiatric disorder and need for treatment was claimant's developmental history, not the work-related
automobile accident. Dr. Davies opined that claimant had no permanent psychiatric impairment due to the work incident. Given
this medical record and the possibility of contributory negligence, a jury award in excess of the proposed settlement (particularly
when one considers the accompanying additional litigation expenses) would be anything but certain.

2 We reach this general estimate of the insurer's approximate recovery of $1,557.11 by reviewing ORS 656.593(1), the
statutory formula for distribution of a third party recovery obtained by judgment. Under ORS 656.593(1)(a), litigation costs and
attorney fees are initially disbursed. Then, the worker receives at least 33 1/3 percent of the balance of the recovery. ORS
656.593(1)(b). The paying agency is paid the balance of the recovery to the extent that it is compensated for its expenditures for
compensation, first aid or other medical, surgical or hospital service, and for the present value of its reasonably to be expected
future expenditures for compensation and other costs of the worker's claim under ORS 656.001 to 656.794. See ORS 656.593(1)(c).
Any remaining balance is paid to the worker. ORS 656.593(1)(d).

In making this approximate calculation, we emphasize that we are not reaching a determination of a "just and proper”
distribution of third party settlement proceeds. Since we have not been requested to make such a determination, it would be
inappropriate to render such a ruling. Rather, we apply this analysis merely for illustration purposes in responding to the insurer's
concerns regarding its proportionate share of a $3,500 settlement. Assuming the absence of litigation expenses, a general
distribution under ORS 656.593(1) would be as follows:

Settlement $3,500.00
1/3 Attorney Fee -1,165.50
Subtotal $2,334.50
Claimant's 1/3 Share -777.39
Remaining Balance $1,557.11

(insurer's Share)
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lien. We have previously held that failure to fully satisfy a paying agency's lien does not equate with a
determination that a third party compromise is not reasonable. See Douglas Scales, 47 Van Natta 2095
(1995); Denita 1. Cleveland (Hall), 44 Van Natta 466, 468 (1992); Catherine Washburn, supra; Jill R.
Atchley, supra; John C. Lappen, supra (settlement approved despite paying agency's recovery of 25
percent of its asserted lien).

Here, we acknowledge that a recovery of only 2.37 percent of the lien is a small portion of the
amount due the insurer. We also acknowledge that claimant's recovery is likewise minimal. However,
on the facts of this case, after reviewing the parties’ respective positions, as well as the record
(particularly the evidence relating to claimant's conviction for sodomizing his nine year old step-
grandson, the resulting psychological treatment for pedophilia, and claimant’'s contention that this
evidence will likely result in no award from the jury if the matter proceeds to trial), we conclude that
the proposed settlement is reasonable. We, therefore, approve the settlement. ORS 656.587.

IT IS SO ORDERED.

July 3, 1996 Cite as 48 Van Natta 1472 (1996)

In the Matter of the Compensation of
CHRIS L. THORNBURG, Claimant
WCB Case No. 95-05374
ORDER ON RECONSIDERATION
Black, Chapman, et al, Claimant Attorneys
Cowling, Heysell, et al, Defense Attorneys

The self-insured employer requests reconsideration of our June 19, 1996 Order on Review that
affirmed an Administrative Law Judge's (AL]'s) order that found that claimant had established the
compensability of medical services for the osteochondral lesion of the right ankle. The employer
contends that we erred in relying on the medical opinion of Dr. Donahoo to prove compensability.
Specifically, the employer asserts that Dr. Donahoo's causation opinion relies on the "but for" analysis
that was rejected in Alec E. Snyder, 47 Van Natta 838 (1995), and Cody L. Lambert, 48 Van Natta 115
(1996). We disagree.

In Alec E. Snyder, supra, we rejected the opinion of a physician who relied entirely on the facts
that the claimant was asymptomatic for a year before the work incident and the claimant would not
have needed treatment in the absence of the work incident. We concluded that the physician employed
a "but for" analysis; that is, but for the work incident, the claimant would not have required treatment.
We reasoned that the physician's analysis was essentially the same "precipitating cause” analysis that
was rejected by the court in Dietz v. Ramuda, 130 Or App 397 (1994), rev dismissed 321 Or 416 (1995).
See also Cody L. Lambert, supra (the physician employed a "but for" analysis rather than weighing the
relative contribution of the different causes for the claimant's symptoms).

We agree with the employer that the proper application of ORS 656.005(7)(a)(B) requires an
evaluation of the relative contribution of each cause, including the precipitating cause, to establish which
is the primary cause of claimant's current need for treatment. Dietz v. Ramuda, supra. We have
reviewed the employer's contentions and, upon further consideration, continue to find that Dr.
Donahoo’s opinion is persuasive.

As noted in our original order, Dr. Donahoo was aware of claimant's preexisting ankle
conditions. After discussing those conditions, Dr. Donahoo reported that, if claimant was
"asymptomatic, as he states he was, and totally functional without symptoms, even though he had a
pre-existing lesion and has now become non-functioning and symptomatic with documented synovitis
(that is, objective evidence of inflammation), then the injury of December 12, 1992 would be the major
contributing cause.” (Ex. 15-10). In a later report, Dr. Donahoo further discussed claimant's preexisting
conditions, particularly the osteochondral lesion. (Ex. 17). Dr. Donahoo indicated that the lesion might
have been affected by the injury, in that the injury might have torn loose a small loose body or cartilage
overlying the lesion. (Id.) Dr. Donahoo believed that whether or not the loose body was formed at the
time of the work injury was primarily a question of claimant's history, i.e., whether claimant had
previous complaints. (Id).
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We find that Dr. Donahoo weighed the relative contribution of claimant's preexisting conditions
against the contribution of the work incident in arriving at his conclusion as to the major contributing
cause of claimant's need for treatment. See Dietz v. Ramuda, supra. We adhere to our previous
conclusion that, based on Dr. Donahoo's reports, claimant's proposed surgery for the osteochondral
lesion was "directed to medical conditions caused in major part by the injury." Amended ORS
656.245(1)(a).

Accordingly, we withdraw our June 19, 1996 order. On reconsideration, as supplemented
herein, we adhere to and republish our June 19, 1996 order. The parties’ rights of appeal shall begin to
run from the date of this order.

IT IS SO ORDERED.

July 5, 1996 Cite as 48 Van Natta 1473 (1996)

In the Matter of the Compensation of
CAMILLA R. BLANCO, Claimant
WCB Case No. 95-10109
ORDER OF ABATEMENT
Shelley K. Edling, Claimant Attorney
Sather, Byerly & Holloway, Defense Attorneys

The self-insured employer seeks reconsideration of our June 5, 1996 order that affirmed an
Administrative Law Judge's (AL]J's) order that set aside its denial of claimant's occupational disease
claim for a left leg condition. Specifically, the employer contends that: (1) this case should be
remanded to the Hearings Division for further development of the record in light of Andrews v.
Tektronix, Inc., 323 Or App 154 (1996); (2) the Board should review this case en banc; and (3) its denial
should be reinstated and upheld.

In order to further consider the employer's contentions, we withdraw our June 5, 1996 order.
Claimant is granted an opportunity to respond. To be considered, claimant's response must be filed
within 14 days from the date of this order. Thereafter, this matter will be taken under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
SANDRA K. BOWEN, Claimant
WCB Case No. 95-05983
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The self-insured employer requests review of Administrative Law Judge (AL]) Herman's order
that: (1) awarded claimant additional temporary disability; and (2) assessed a penalty for the employer's
allegedly unreasonable claim processing. On review, the issues are temporary disability and penalties.

We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact, with the following supplementation.

In 1974 and 1983, claimant sustained nonwork-related right knee injuries; the first injury
required surgery. In 1991, claimant sustained an injury while working for a California employer; she
underwent surgery for that injury.

Pursuant to the parties’ April 11, 1995 stipulation, the employer agreed to rescind its denial of
claimant's September1 1994 bilateral knee injury claim. (Ex. 25-1). In return, claimant agreed that her
hearing request contesting that denial could be "dismissed with prejudice to all claims and issues raised
and [with] prejudice to all claims that could have been raised” on the date an AL] approved the
stipulation. (Id. at 2).

CONCLUSIONS OF LAW AND OPINION

Temporary Disability

Concluding that the record established that an attending physician had authorized temporary
disability from October 5, 1994 through March 5, 1995, and finding that the employer had been
unwilling or unable to accommodate claimant's modified work release, the AL] awarded temporary
disability benefits for that period. The employer contends that, when the parties stipulated to the
dismissal of claimant's hearing request regarding the employer's denial of claimant's September 1994
knee injury with prejudice to all issues then raised or raisable, claimant waived her right to challenge
the employer's failure to pay temporary disability benefits from October 1994 to March 1995. We
disagree.

If a stipulation contains language settling “all issues that were raised or raisable” at the time of
settlement, the parties are barred from litigating a matter that was at issue, or of which they had notice,
at the time of settlement. Safeway Stores, Inc. v. Seney, 124 Or App 450, 454 (1993); see Good
Samaritan Hospital v. Stoddard, 126 Or App 69 (1994). The aforementioned rule is usually applied to
bar a claimant from litigating matters that could have been negotiated before approval of a settlement
agreement, however, the rule also applies to carriers. Therefore, if an agreement settles all issues
'raised or raisable,” both the carrier and the claimant are barred from litigating any matter that was at
issue, or of which they had notice, at the time of settlement. Maria R. Fuentes, 48 Van Natta 110, 111
(1996); Daniel R. Loynes, 47 Van Natta 1075 (1995).

Here, the parties' stipulation purports to settles all claims and issues that were raised and all
claims that were raisable. Claimant's benefits for her knee injury claim were at issue at the time of the
stipulation. Because the stipulation settled all issues then raised or raisable, and because the employer
agreed to rescind its denial of claimant's September 1994 knee injury claim, the agreement bars the
employer from litigating its obligation to provide benefits for that claim. Maria R. Fuentes, supra.

T Claimant injured her knee in September 1994; she filed a claim on October 13, 1994. (Ex. 8). The stipulation refers to
the filing date. (Ex. 25-1).
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Additionally, the stipulation provided that the employer accepted claimant's claim.
Consequently, as a result of its acceptance, the employer was required to process the claim and
determine whether benefits were due, and if so, the type and amount of benefits. =~ ORS 656.262.
However, in reaching this conclusion, we do not mean to imply that the stipulation is preclusive with
respect to claimant's entitlement to temporary disability benefits. See Maria R. Fuentes, supra. Rather,
that issue is resolved by the physicians' opinions and our interpretation of those opinions. Therefore,
we next address the merits of claimant's claim.

On review, the employer argues that claimant's treating doctor was her family physician, Dr.
Erdley, rather than Dr. Miller or Dr. DiPaola. Treating doctor status is a question of fact. See, e.g.,
Eduardo O'Campo, 48 Van Natta 432 (1996); Paula ]. Gilman, 44 Van Natta 2539 (1992). Here, the
record shows that, following her work injury, claimant treated with Dr. Miller, rather than Dr. Erdley,
for her knee condition. Dr. Miller placed work restrictions on claimant and eventually referred her to
Dr. Di Paola. Under the circumstances, we conclude that, for purposes of her bilateral knee injury,
claimant's treating doctor was Dr. Miller.

The employer also contends that there is no causal relationship between the industrial injury and
claimant’'s inability to continue working. However, the issue of a causal relationship was resolved
pursuant to the parties’ April 1995 stipulation, whereby the employer accepted claimant's claim.
Furthermore, the medical evidence establishes that claimant's restrictions are due to the condition the
employer accepted, i.e., a "symptomatic worsening of [claimant's] preexisting chondromalacia as a
disabling injury." (Exs. 6, 24, 25-1). ‘

Next, the employer argues that in a May 23, 1995 letter, Dr. Miller responded that he
understood that he could not authorize time loss beyond the date that claimant sought treatment with
Dr. DiPaola on October 5, 1994. (Ex. 29). We conclude that Dr. Miller's subsequent "belief" as
expressed in his May 1995 letter is potentially relevant only to claimant's subsequent entitlement to
substantive temporary total disability benefits following claim closure. Dr. Miller did not say that
claimant was not subject to modified work. In other words, we find that Dr. Miller, claimant's treating
doctor, released claimant to modified work and did not alter his release between October 1994 and
March 1995. Consequently, we agree with the ALJ that claimant is entitled to temporary disability
benefits for that time period.

Finally, the employer argues that, even if Dr. Miller did release claimant to only modified work,
ORS 656.252(2) requires continuing authorization from the treating doctor in 15 day increments,
provided that the carrier makes such an authorization request. However, in this case, the employer did
not ask the treating doctor for such authorization. Furthermore, we agree with the AL]J that the release
in question was "prospective,” rather than 'retroactive.” Accordingly, we do not find that ORS
656.262(4)(f), the statute which prohibits retroactive authorization more than 14 days prior to its
issuance, applies in this case.

We therefore conclude that the AL]J correctly found that claimant was entitled to temporary
disability benefits from October 5, 1994 through March 5, 1995.

Penalties

The ALJ found that claimant was entitled to a penalty for the employer's unreasonable failure to
pay temporary disability benefits. We disagree.

The standard for determining an unreasonable resistance to the payment of compensation is
whether, from a legal standpoint, the employer had a legitimate doubt as to its liability. International
Paper Co. v. Huntley, 106 Or App 107 (1991). 1If so, the refusal to pay is not unreasonable.
"Unreasonableness” and "legitimate doubt" are to be considered in the light of all the evidence available.
Brown v. Argonaut Insurance Company, 93 Or App 588 (1988).

2 The ALJ also found that claimant did not continue to treat with Dr. Miller for financial reasons that were beyond
claimant's control. ORS 656.262(4)(c) provides that temporary disability compensation is not due where the attending physician
cannot verify the worker's inability to work, unless the worker has been unable to receive treatment for reasons beyond the
worker's control. Consequently, we alternatively conclude that any lack of verification after claimant discontinued treatment with
Drs. Miller and DiPaola was for reasons beyond claimant's control. Therefore, the statute does not provide a basis for the
employer's failure to pay temporary disability benefits.
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Here, the employer had obtained a report from Dr. Farris that claimant was medically stationary
as of October 19, 1994. (Ex. 11-7). The employer also had Dr. DiPaola's April 4, 1995 concurrence letter
which agreed with Dr. Farris' opinion. Finally, Dr. Miller had reported that he could not authorize
disability benefits after Dr. DiPaola's exam. (Ex. 29).

Accordingly, we conclude that, in October 1994, and continuing through the date of hearing, the
employer had legitimate doubt regarding its liability for claimant's temporary disability benefits, and
consequently, its refusal to pay such benefits was not unreasonable. We therefore reverse the AL]'s
penalty assessment.

Claimant’s counsel is entitled to an assessed attorney fee for services on review concerning the
issue of entitlement to temporary disability benefits. After considering the factors set forth in OAR 438-
015-0010(4) and applying them to this case, we find that a reasonable fee for claimant's counsel's
services on Board review regarding that issue is $900, to be paid by the employer. In reaching this
conclusion, we have particularly considered the time devoted to the issue (as represented by claimant's
respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]'s order dated September 26, 1995, as reconsidered November 1, 1995, is reversed in
part and affirmed in part. That portion of the ALJ's order which awarded claimant a penalty is
reversed. The remainder of the AL]'s order is affirmed. For services on review, claimant's counsel is
awarded an assessed attorney fee of $900, to be paid by the self-insured employer.

July 9, 1996 Cite as 48 Van Natta 1476 (1996)

In the Matter of the Compensation of
MANUEL GARIBAY, Claimant
WCB Case No. 94-14940
ORDER ON REVIEW
Adams, Day, et al, Claimant Attorneys
Scott Terrall & Associates, Defense Attorneys

Reviewed by Board Members Haynes, Christian and Hall.
Claimant requests review of Administrative Law Judge (ALJ) Spangler's order that upheld the
self-insured employer's denial of claimant's occupational disease claim for bilateral carpal tunnel

syndrome (CTS). On review, the issue is compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, except for the following changes.

In the second sentence of the third paragraph on page 2 of the Opinion and Order, we change
"October 1994" to "November 1993." (Ex. 7). We also note that, although the Opinion and Order
reflects that the ALJ] admitted Exhibits 1 through 18 in evidence, Exhibit 15 subsequently was withdrawn
by the employer. Thus, we have not considered Exhibit 15 on review.

CONCLUSIONS OF LAW AND OPINION

Since 1981, claimant has worked as a tree planter and harvester. In November 1993, claimant
was diagnosed with CTS. At that time, his employer was Barrett Business Services.

The ALJ initially rejected the employer's argument that claimant's CTS qualified as a
"preexisting condition” and concluded that claimant proved compensability. ORS 656.802(2). On
reconsideration, however, the AL]J reversed his order. The AL] found that, because claimant began
working for the employer in 1991 and his CTS symptoms began in 1989, claimant’s disease was a
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"preexisting condition.” ORS 656.005(24).1 Concluding that the medical opinions were not persuasive
in light of this finding, the ALJ upheld the employer's denial.

Claimant asserts that there is insufficient evidence to determine whether claimant's CTS
preexisted his employment and, therefore, amended ORS 656.802(2)(b)2 does not apply. Furthermore,
claimant contends that retroactive application of ORS 656.802(2)(b) produces an absurd and unjust result
and violates claimant's constitutional right to due process.

The medical evidence shows that the major contributing cause of claimant's CTS is his twelve
year work history as a tree planter and harvester. (Exs. 14-2, 16, 18-21, 18-25). The record also is clear
that the employer in this proceeding did not employ claimant throughout the twelve year period; the
only evidence concerning this issue shows that claimant began working for the employer in 1991.3 (Ex.
10). Because claimant joined only the employer, therefore, in order to prevail, he must show that
employment conditions with the employer were the major contributing cause or worsening of his CTS.
ORS 656.802(2)(a), 656.802(2)(b).

As discussed above, the medical evidence implicates only claimant’s twelve-year work history as
the cause of his occupational disease. There is no proof that claimant's "post-1991" work with the
employer either caused or worsened his CTS. Thus, we conclude that claimant did not prove
compensability. ORS 656.802(2)(a), 656.802(2)(b).

We turn to claimant’s assertions concerning the application of ORS 656.802(2)(b). The statute
was added effective June 7, 1995. It retroactively applies to this case. Or Laws 1995, ch 332, § 66(1);
Volk v. America West Airlines, 135 Or App 565 (1995).

We first note that, because the record does not clarify the date of onset of claimant's CTS, it is
difficult to determine whether the disease preexisted claimant's work with the employer. Assuming that
the CTS is a "preexisting condition,” we find no merit to claimant's arguments that application of the
statute is absurd and unjust and denies claimant constitutionally guaranteed rights. Prior to the
enactment of ORS 656.802(2)(b), claimant could prove compensability only with evidence that
employment conditions pathologically worsened the underlying condition. Wheeler v. Boise Cascade,
298 Or 452, 457-58 (1985); Weller v. Union Carbide, 288 Or 27, 35 (1979). This standard of proof
essentially is the same as that provided in OR5656.802(2)(b). But see Dan D. Cone, 47 Van Natta 2220
(1995) (worker must prove that employment conditions were the major contributing cause of the
combined condition and pathological worsening of the disease, not just the major contributing cause of
the worsening). Consequently, we find that the result would not be different under the former version
of the statute, and conclude that retroactive application of the present statute is neither absurd and
unjust nor denies claimant of due process.

Finally, we respond to the dissent’s application of the last injurious exposure rule and its
conclusion that, under this analysis, the employer's denial should be set aside. First, the dissent
mischaracterizes our order when it states that we have reached our conclusion based only on the fact
that claimant joined only this employer. As described below, throughout the course of this case,
claimant not only failed to join more employers but litigated his case based solely on the theory that he
proved an occupational disease claim against only the employer.

1 ORS 656.005(24) defines "preexisting condition” as "any injury, disease, congenital abnormality, personality disorder or
similar condition that contributes or predisposes a worker to disability or need for treatment and that precedes the onset of an
initial claim for an injury or occupational disease, or that precedes a claim for worsening pursuant to ORS 656.273."

2 ORS 656.802(2)(b) provides: "If the occupational disease claim is based on the worsening of a preexisting disease or
condition pursuant to ORS 656.005(7), the worker must prove that employment conditions were the major contributing cause of the
combined condition and pathological worsening of the disease."

3 We find no merit to claimant’s assertion that the AL] erred in finding "Barrett Business Services to be the employer in
this proceeding.” The 801 Form and the Request for Hearing Form both refer to Barrett Business Services as the employer; we find
this to be sufficient evidence that Barrett Business Services employed claimant. Furthermore, because claimant joined only Barrett
Business Services, if indeed such entity was not the employer, our only option would be to dismiss the request for hearing. We
note that claimant makes no such motion.
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Claimant's request for hearing referred solely to the employer and checked "Compensability" as
the issue to be litigated. At hearing, the ALJ stated that "the sole issue today is the compensability of
an alleged bilateral carpal tunnel syndrome condition.” (Tr. 7). Both attorneys agreed with the
statement. (Id.) Consistent with this approach, the ALJ's Opinion and Order characterized the case as
one for "occupational disease.” The argument during reconsideration of the ALJ's initial order
concerned the application of ORS 656.005(24) in the context of an occupational disease claim. This was
the issue that continued to be advanced on Board review; that is, the parties disputed whether claimant
had a "preexisting condition” for application of ORS 656.802(2)(b).

Thus, this case from the beginning has been litigated as an occupational disease claim under
ORS 656.802. There has been no hint or suggestion from claimant at any time that he wished to invoke
the last injurious exposure rule or proceed in any other manner than to prove an occupational disease
claim against only the employer.4

We have no argument with the dissent's discussion that a claimant may seek to prove
compensability by relying on an entire period of employment, even though every carrier providing
coverage during that period is not joined or could not be held liable. Silveira v. Larch Enterprises, 133
Or App 292 (1995); Bennett v. Liberty Northwest Ins. Corp., 128 Or App 71 (1994). Those court cases
and Board decisions, however, employing such an analysis do so in the context of the claimant
invoking, or expressly raising, the last injurious exposure rule. Id.; Charlene A. Dieringer, 48 Van Natta
20 (1996)%; Mary A. Kelley, 47 Van Natta 822 (1995). Such an approach is consistent with case law
showing that claimants elect between proving actual causation against a single employer or carrier or, by
invoking the last injurious exposure rule, establishing that an entire period of work conditions was the
major contributing cause of the condition. Runft v. SAIF, 303 Or 493, 501-02 (1987); Bracke v. Baza'r,
293 Or 239, 247-48 (1982); Bennett v. Liberty Northwest Ins. Corp., supra.

Because the last injurious exposure rule was not raised, cited, or referenced at any time during
this proceeding, we cannot agree with the dissent's argument that, on our own motion, we should
decide the case on such a theory. Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991). Instead,
we have resolved the issue as it has been characterized and litigated by the parties. Based on claimant's
theory of an occuational disease against the employer, the claim fails.

ORDER

The ALJ's order dated July 19, 1995, as reconsidered August 28, 1995, is affirmed.

4 Moreover, there was evidence before and during hearing giving claimant notice that he had worked for more than one
employer. For instance, the 801 indicated that claimant had worked for the employer two and a half years (claimant worked as a
tree harvester and planter for twelve years) and, during hearing, there was testimony that claimant worked for at least two
different employers. Despite such information, claimant did not request a continuance or attempt to join other potentially liable
employers; instead, claimant continued to assert an occupational disease claim only against the employer.

5 We also disagree with the dissent's application of the holding in Charlene A. Dieringer, supra. There, we decided that,
because the claimant could rely on different periods of employment to prove compensability, and there was no evidence that her
occupational disease existed before those employments, there was no "preexisting condition” under ORS 656.005(24).

Here, unlike Dieringer, claimant has not pointed to all employers; instead, as explained above, claimant has asserted that
he has a compensable occupational disease claim against the employer without invoking the last injurious exposure rule.
Moreover, because this proceeding is limited to deciding only if claimant's period of employment with the employer caused his
CTS, and the medical evidence suggests that the CTS began before such work, the CTS likely qualifies as a "preexisting condition”
under ORS 656.005(24).

Board Chair Hall dissenting.

The majority concludes that, because claimant joined only the employer, in order to prevail, he
must show that employment conditions with this one employer were the major contributing cause or
worsening of his bilateral carpal tunnel syndrome (CTS). Because I disagree with the majority's analysis
and conclusion, I respectfully dissent.
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The majority says that claimant did not "invoke" the last injurious exposure rule. In my view,
that is the wrong analysis. Rather, the issue is whether claimant elected to prove actual causation. In
this case, an occupational disease claim based on years of employment activities, claimant did not elect
to prove actual causation.

The last injurious exposure rule provides that where a worker proves that an occupational
disease was caused by work conditions that existed when more than one employer or carrier was on the
risk, the last employment providing potentially causal conditions is deemed responsible for the disease.
Boise Cascade Corp. v. Starbuck, 296 Or 238, 241 (1984). The last injurious exposure rule operates both
as a rule of proof and as a means of assigning responsibility. Where a disease's major contributing
cause is work related, the last injurious exposure "rule of proof” obviates the need for a claimant to
prove compensability as against any particular employer and allows a condition to be found
compensable if the claimant can show that the employment environment could have contributed to the
condition. Inkley v. Forest Fiber Products Co., 288 Or 337, 345 (1980). The inequity of denying a
disabled worker benefits under the statute because he or she mistakenly filed against the wrong
employer influenced the adoption of the last injurious exposure rule. Id. at 343.

The last injurious exposure rule also operates as a rule for the assignment of responsibility by
assigning full responsibility to the last employer at which the claimant could have been exposed to
potentially causal conditions. Runft v. SAIF, 303 Or 493, 500 (1987). By assigning responsibility to an
employer who can be identified without a determination of actual causation, the claimant is better
protected from the risk of filing claims against the wrong employer. Id.

Here, claimant is relying on his employment in the tree planting business since 1981 to prove
the compensability of his CTS. Claimant has referred to his entire 13 years of work or to work generally
to prove compensability. Claimant testified that he had been employed with Chapparrall Reforestation
from January 20, 1983 through 1994.1 (Tr. 9, 10). Prior to that, claimant said he had been working for
Northwest Green Tree since 1981. (Tr. 10). Claimant testified that, although the owners and the
employees were the same, the company changed its name from Northwest Green Tree to Chapparrall
Reforestation. (Tr. 11). Although claimant was aware that the company had changed its name, there is
no indication that he was aware that he had been working for three different companies since 1981.

Furthermore, it is apparent from the medical records that claimant believed he had been working
for the same company for 13 years. Dr. Nolan reported that claimant had worked for the "same
company, which has had different names over the years, for 13 years, beginning work in January of
1981." (Ex. 14). Dr. Nolan agreed that claimant’s work for the past thirteen years was compatible with
the development of CTS. (Ex. 15). In a deposition, Dr. Gray referred to claimant’s work at the same
company over a 13 year period. (Exs. 18-20, -22). Claimant's attorney objected when the employer
attempted to ask Dr. Gray questions about the worsening of the CTS condition since the involvement of
Barrett Business Services. (Exs. 20-35 to 38).

Finally, claimant points out that the employer did not disclaim responsibility and notify him that
he should file a claim with any other employers. See ORS 656.308. Under both the former and
amended versions of ORS 656.308(2), a carrier who plans to dispute responsibility must notify a
claimant that he or she may have a claim with any other potentially responsible employers or carriers.
Based on claimant's "801" form, Barrett Business Services had notice that claimant’'s symptoms had
originated before his employment with Barrett Business Services.2 Thus, Barrett Business Services had
notice that another employer could be involved in this dispute. Furthermore, Barrett had notice from
the medical reports that claimant believed he had been working for the same company for 13 years.

1 Claimant's understanding of the dates of employment for the two companies was apparently incorrect. The owner of
Chapparral Reforestation testified that claimant had worked with her father's company, Northwest Green Tree, for several years
and then started working for Chapparral Reforestation in 1990. (Tr. 92).

2 Claimant's "801" form indicated that he had experienced symptoms for at least 5 years, although the portion of the
form filled out by Barrett Business Services indicated that claimant had been employed for 2 1/2 years. (Ex. 10). The form did not
list a date of injury or occupational disease. On the form, the "employer's legal name" is listed as "Barrett Business Services, Inc.”
and the address is listed as "Chapparral Reforestation * * *.” (1d.)
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The last injurious exposure rule operates for the benefit of the interests of claimants, relieving
them of the sometimes impossible task of proving which of multiple employers actually caused a work-
related condition, Bennett v. Liberty Northwest Ins. Corp., 128 Or App 71 (1994), thus relieving a
claimant of the burden of proving medical causation as to any specific employer or insurer. Bracke v.
Baza'r, 293 Or 239, 246 (1982). One purpose of the last injurious exposure rule of proof is to protect a
claimant from the risk of filing claims against the wrong employer. See Runft v. SAIF, supra, 303 Or at
500; Inkley v. Forest Fiber Products Co., supra, 288 Or at 343. Based on the aforementioned evidence, it
is apparent that claimant's occupational disease claim was based on his employment as a tree planter
dating back to 1981. Under the facts in this case, I consider it appropriate to construe claimant's claim to
be relying on the rule of proof aspect of the last injurious exposure rule. This is not a case in which the
claimant has foregone the benefit of the rule and elected to prove actual causation. See Bracke v.
Baza'r, supra, 293 Or at 250 n. 5.

This case also represents a situation where the defensive use of the last injurious exposure rule
comes into play. See Bracke v. Baza'r, supra, 293 Or at 250. Barrett Business Services could have
disclaimed responsibility and notified claimant that other employers could be responsible for the claim.
Barrett has been aware from the outset of the occupational disease claim that claimant was basing his
claim on his work activities beyond those performed with Barrett. By not allowing claimant to rely on
the rule of proof aspect of the last injurious exposure rule, the majority rewards Barrett's actions in
failing to comply with the responsibility disclaimer requirements.

The following cases illustrate how the last injurious exposure rule of proof operates, even when
all of the potentially responsible carriers are not "joined” in the proceeding.

In determining whether an occupational disease is work-related, the rule of proof aspect of the
last injurious exposure rule allows consideration of all employments, even those that could not
ultimately be held responsible for the claim. Silveira v. Larch Enterprises, 133 Or App 297, 301 (1995);
Bennett v. Liberty Northwest Ins. Corp., supra.

In Mary A. Kelley, 47 Van Natta 822 (1995), the carrier argued that the claimant could not use
the last injurious exposure rule to establish the compensability of her claim because she did not join all
of the former carriers. We rejected the carrier's argument. Relying on Silveira v. Larch Enterprises,
supra, and Bennett v. Liberty Northwest Ins. Corp., supra, we reasoned that, if employment exposures
for employers who had settled claims with claimants and exposures regarding "out-of-state” employment
could be considered in applying the last injurious exposure rule to prove compensability of an
occupational disease claim, employment conditions for "unjoined” carriers could also be considered. See
also Beneficiaries of Strametz v. Spectrum Motorwerks, 135 Or App 67 (1995); Kristin Montgomery, 47
Van Natta 961 (1995).

Here, the AL] found that claimant had worked for three employers, but only one employer was
part of this case. Nevertheless, claimant may rely on all three employments to prove whether his CTS
is work-related, even those that cannot ultimately be held responsible for the claim. See Silveira v.
Larch Enterprises, supra; Bennett v. Liberty Northwest Ins. Corp., supra.

In Charlene A. Dieringer, 48 Van Natta 20 (1996), the ALJ found that the claimant's bilateral
upper extremity condition was caused by her out-of-state employment that preexisted her employment
with the employer. The ALJ reasoned that the claimant had to prove that employment conditions at the
employer were the major contributing cause of the combined condition and pathological worsening of
her condition.

In Dieringer, we concluded that, based on Silveira v. Larch Enterprises, supra, the claimant
could rely on both her employments, even her out-of-state employment, for purposes of establishing
that her condition was work-related. There was no evidence that the claimant’s condition preexisted her
employment with the out-of-state employer. We concluded that, since the claimant was relying on both
her employments to prove compensability, there was no "preexisting condition.” See ORS 656.005(24)
(a "preexisting condition” is defined as a condition that "contributes or predisposes a worker to disability

disease”). We reasoned that this was the initial claim for the claimant's bilateral upper extremity
condition, and, therefore, there was no upper extremity condition that preexisted the initial onset of the
claim.
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I would reach the same result in this case. Here, claimant is relying on his employment in the
tree planting business since 1981 to prove that his CTS is work-related. There is no evidence that
claimant's CTS preexisted his employment in 1981 and claimant's claim is not based on the worsening
or combining of a preexisting disease or condition. Therefore, there is no CTS condition that preexisted
the initial onset of this claim. Thus, in order to establish the compensability, claimant must prove that
his employment conditions at Northwest Green Tree, Chapparral Reforestation, and Barrett Business
Services were the major contributing cause of his CTS condition. See ORS 656.802(2)(a).

Based on the medical evidence, claimant has met that standard of proof. Dr. Gray, claimant's
treating physician, reported that claimant’s work as a tree planter and harvester was the major
contributing factor to his right CTS and to early CTS on the left. (Ex. 16). In a post-hearing deposition,
Dr. Gray adhered to that opinion. (Exs. 18-21, 18-34, 18-36, 18-37). Dr. Gray had reviewed the
videotape of claimant using an axe and chopping large pieces of wood. The videotape did not change
Dr. Gray's opinion that claimant’s work was the major contributing cause of his CTS. (Ex. 18-19, 18-20,
18-25). Dr. Gray's opinion is supported by that of Dr. Nolan, who reported that claimant’'s work for the
past 13 years was "more than compatible” with the development of claimant's CTS.3 (Ex. 14-2). Based
on the medical reports, I would conclude that claimant's work activities, including his employment with
Northwest Green Tree and Chapparral Reforestation were the major contributing cause of his CTS.
Consequently, I would conclude that claimant's CTS is employment-related.

Moreover, I would conclude that Barrett Business Services is responsible for claimant's bilateral
CTS condition.

No carrier had accepted claimant’'s CTS condition. Therefore, ORS 656.308(1) does not apply to
assign responsibility. SAIF v. Yokim, 132 Or App 18 (1994). Instead, the last injurious exposure rule
applies to assign responsibility, unless actual causation is proved with respect to a particular carrier.

The last injurious exposure rule provides that where, as here, a worker proves that an
occupational disease was caused by work conditions that existed when more than one carrier was on the
risk, the last employment providing potentially causal conditions is deemed responsible for the disease.
Boise Cascade Corp. v. Starbuck, 296 Or 238 (1984). The "onset of disability” is the triggering date for
determining which employment is the last potentially causal employment. Bracke v. Baza'r, 293 Or 239,
248 (1982).

If a claimant receives treatment for a compensable condition before experiencing time loss due to
the condition, the date the claimant first received treatment related to the compensable condition is
determinative for the purpose of assigning initial responsibility for the claim. Timm v. Maley, 125 Or
App 396, 401 (1993), rev den 319 Or 81 (1994). The dispositive date is the date the claimant first sought
treatment for symptoms, even if the condition was not correctly diagnosed until later. SAIF v. Kelly,
130 Or App 185, 188 (1994).

Here, Dr. Gray testified that claimant first sought treatment for his bilateral CTS symptoms on

November 24, 1993. (Ex. 18-7, 18-8). Claimant complained of tingling in the fingers of both hands
which awakened him at night. (Exs. 7a, 11, 18-7). A nerve conduction study on January 5, 1994
showed moderate right median nerve compromise at the carpal tunnel. (Ex. 9). Based on Dr. Gray's
reports, I would conclude that claimant first sought medical treatment for his bilateral CTS symptoms on
November 24, 1993. At that time, claimant was employed by Barrett Business Services. Therefore, I
would assign presumptive responsibility to Barrett Business Services.

Barrett Business Services can shift responsibility to a prior employer by showing that the prior
employments were the sole cause of claimant’s CTS, or that it was impossible for conditions while
Barrett Business Services was on the risk to have caused that condition. See FMC Corp. v. Liberty
Mutual Ins. Co., 70 Or App 370, 374, mod 73 Or App 223, rev den 299 Or 203 (1985).

3 Dr. Nolan commented that "[i]f there is a history of chopping firewood, that would certainly contribute to carpal tunnel
syndrome, but unless it is shown that he does this very extensively (compared to his work), I would not consider this the major
contributing cause.” (Ex. 14-3). There is no evidence in the record that claimant's off-work wood chopping activities were
extensive.
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Barrett Business Services has not met that burden. Dr. Gray's reports indicate that claimant's
employment as a tree planter and harvester, which included claimant's employment with Barrett
Business Services, was the major contributing cause of claimant's CTS. (Exs. 16, 18-21, 18-25, 18-34, 18-
37). Similarly, Dr. Nolan reported that claimant's work over the past 13 years was compatible with the
development of CTS. (Ex. 14-2). Under the circumstances, I would conclude that Barrett Business
Services has not satisfied the sole cause/impossibility standard.

For these reasons, I would reverse the AL]'s decision and set aside Barrett Business Services'
denial of claimant's CTS claim. Because the majority concludes otherwise, I dissent.

July 9, 1996 Cite as 48 Van Natta 1482 (1996)

In the Matter of the Compensation of
SHANNON E. JENKINS, Claimant
WCB Case No. 95-02338
ORDER ON REVIEW
Ernest Jenks, Claimant Attorney
Scheminske, Lyons, et al, Defense Attorneys

Reviewed by Board en banc.

The self-insured employer requests review of those portions of Administrative Law Judge (ALJ)
Hoguet's order that: (1) set aside its "de facto" denial of claimant's left knee/leg contusion claim; and
(2) awarded an assessed attorney fee. In its brief, the employer contends that the ALJ had no
jurisdiction to adjudicate the "de facto” denial because claimant did not file a valid request for hearing.
On review, the issue is jurisdiction, and if the Hearings Division has jurisdiction, compensability and
attorney fees. We vacate the AL]J's order and dismiss claimant's request for hearing without prejudice.

FINDINGS OF FACT

We adopt the AL]'s findings of fact except for the ultimate findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant injured her left leg on January 4, 1995 while working for the employer. The medical
reports referred to claimant's condition as a contusion/abrasion of the left lower leg (Exs. 1, 1A), a
slowly resolving hematoma and contusion of the left lower extremity (Ex. 4B), left leg contusion (Exs.
6A, 6B) and contusion of left knee and shin. (Ex. 9). Although the employer initially denied the claim
on January 20, 1995, it subsequently accepted a "left knee laceration” on January 26, 1995. (Exs. 4, 6).

On February 9, 1995, claimant's attorney filed a request for hearing regarding the employer's
January 20, 1995 denial. A hearing was scheduled for May 17, 1995.

On May 8, 1995, claimant filed a request for hearing on a "de facto denial of left knee
'contusion.’” The employer wrote to claimant’s attorney on May 10, 1995, asking him to identify what
claim he planned to allege was "de facto" denied. Claimant responded on May 12, 1995, repeating that
the issue pertained to a "de facto” denial of a left knee contusion. Claimant’s attorney explained that,
when he filed the February 9, 1995 request for hearing, he had not yet received the employer's January
26, 1995 acceptance.

On May 17, 1995, a hearing was held on the "de facto” denial of the left knee/leg contusion.
The record was left open for submission of a medical bill and a letter. (Tr. 30, 31). The employer wrote
to claimant’s attorney on the same day, asking for information about a medical bill that had allegedly
not been paid.

On July 24, 1995, the employer wrote to the ALJ, stating that claimant's attorney had not
produced any evidence to support claimant's contention that the employer had failed to pay medical
bills. In addition, the employer argued that claimant's request for hearing should be dismissed pursuant
to amended ORS 656.262(6) and (7), which had become effective on June 7, 1995 (subsequent to the May
17, 1995 hearing).
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The ALJ closed the record on July 27, 1995. The AL] denied the employer's motion to dismiss
claimant's request for hearing, reasoning that claimant had complied with ORS 656.262(6)(d) in his May
8, 1995 supplemental request for hearing and May 12, 1995 letter to the employer's attorney. The ALJ
concluded that the employer had refused to revise or clarify claimant's notice of acceptance. On the
merits, the ALJ found that a contusion was separate from a laceration and should be accepted as a
separate condition. The ALJ awarded an assessed attorney fee.

Retroactivity
The AL]J found that ORS 656.262(6)(d) applied retroactively to this case. Claimant contends that

ORS 656.262(6)(d) does not apply retroactively because the statute pertains to procedural time limits.
Claimant argues that the statute, if applied retroactively, would operate as a procedural extension.

Except as provided otherwise, the changes made to the Workers' Compensation law made by
Senate Bill 369 apply to matters for which the time to appeal the Board's decision has not expired or, if
appealed, has not been finally resolved on appeal. Newell v. SAIF, 136 Or App 280 (1995); Volk v.
America West Airlines, 135 Or App 565, 569 (1995). Subsection (6) of section 66 of Senate Bill 369

provides:

"The amendments to statutes by this Act and new sections added to ORS chapter 656 by
this Act do not extend or shorten the procedural time limitations with regard to any
action on a claim taken prior to the effective date of this Act.” Or Laws 1995, ch 332, §
66(6) (SB 369, § 66(6)).

In Motel 6 v. McMasters, 135 Or App 583 (1995), the carrier argued that the claimant's
aggravation claim was time-barred under former ORS 656.308(2) because it was not filed within 60 days
of another carrier's notice to the claimant. The court held that, because the case involved a procedural
time limit, the changes made by Senate Bill 369 did not apply.

ORS 656.262(6)(d) provides that an injured worker who believes that a condition has been
incorrectly omitted from a notice of acceptance or that the notice is otherwise deficient, first must
communicate in writing to the carrier the worker's objections to the notice. The carrier then has 30 days
from receipt of the communication from the worker to revise the notice or to make other written
clarification in response. The statute further provides that a worker who fails to comply with the
communication requirements may not allege at any hearing or other proceeding on the claim a "de
facto" denial of a condition based on information in the notice of acceptance from the carrier.

ORS 656.262(6)(d) imposes a new obligation on the part of the claimant to notify a carrier of
objections to the notice of acceptance. The 30 day limit in which the carrier must respond to a
claimant’s objections relates to the new substantive provision. Since ORS 656.262(6)(d) is a new section
added by Senate Bill 369, there were no previous procedural time limitations. Therefore, application of
the new amendment will not "extend or shorten the procedural time limitations with regard to any
action on a claim taken prior to the effective date of this Act." Or Laws 1995, ch 332, § 66(6) (SB 369, §
66(6)). None of the other exceptions in section 66 applies in this case. Accordingly, we conclude that
amended ORS 656.262(6)(d) applies to the present case.

Validity of Claimant's Request for Hearing

The employer argues that the ALJ did not have jurisdiction to adjudicate the alleged "de facto"
denial claim because claimant did not file a valid request for hearing. The employer contends that, even
if claimant complied with the communication requirement of ORS 656.262(6)(d), her request for hearing
was premature.

1 Claimant relies on Gerald A. Keipinger, 47 Van Natta 1509 (1995), to contend that ORS 656.262(6)(d) should not be

applied retroactively. In Keipinger, we commented that the amendments to ORS 656.262(6)(d) "appear to pertain to procedural
time limits” and "likely cannot be retroactively applied.” 47 Van Natta at 1512. However, we did not resolve that question in
Keipinger because, considering the employer’s consistent opposition to the claimant's "sprain/strain” claim, we concluded that it
would not be necessary to remand the case for compliance with the aforementioned procedural rules. Since we did not actually
resolve the issue, claimant's reliance on our comment in Keipinger is misplaced because that comment was dicta.
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In Guillermo Rivera, 47 Van Natta 1723 (1995), we found that the claimant's request for hearing
alleging a "de facto" denial constituted a "communication in writing" to the employer of the claimant’s
objections to the notice of acceptance. Thus, we concluded that the claimant's hearing request satisfied
amended ORS 656.262(6)(d).

Our decision in Rivera was made without benefit of the analysis required in PGE v. Bureau of
Labor and Industries, 317 Or 606 (1993), and in the absence of a consideration of the legislative history
supporting the statute. Thus, we find it appropriate to reexamine the statute. In construing ORS
656.262(6)(d), we begin with the text and context of the statute. PGE v. Bureau of Labor and Industries,
supra. If those sources do not reveal legislative intent, we resort to legislative history and other
extrinsic aids. Id. at 611.

ORS 656.262(6)(d) provides:

"An injured worker who believes that a condition has been incorrectly omitted from a
notice of acceptance, or that the notice is otherwise deficient, first must communicate in
writing to the insurer or self-insured employer the worker's objections to the notice.
The insurer or self-insured employer has 30 days from receipt of the communication
from the worker to revise the notice or to make other written clarification in response.
A worker who fails to comply with the communication requirements of this paragraph
may not allege at any hearing or other proceeding on the claim a de facto denial of a
condition based on information in the notice of acceptance from the insurer or self-
insured employer. Notwithstanding any other provision of this chapter, the worker may
initiate objection to the notice of acceptance at any time.” (Emphasis added).

ORS 656.262(6)(d) manifests the legislature's intent that a worker who believes that a condition
has been incorrectly omitted from a notice of acceptance, or is otherwise deficient, "first must
communicate in writing” to the carrier the worker's objections to the notice before the worker may
allege a "de facto” denial of a condition at any hearing or other proceeding. After the worker's
communication, the carrier then has 30 days from receipt of the communication from the worker to
revise the notice or to make other written clarification in response. Taken together, that language
requires that, after claim acceptance, a worker must first communicate the worker's objections to the
notice to the carrier and allow the carrier 30 days to respond before a worker may allege a "de facto”
denial of a condition at a hearing or other proceeding. It follows that the worker's objections to the
notice of acceptance must also precede a request for hearing.

The context of ORS 656.262(6)(d) supports this construction. ORS 656.005(6) defines "claim" as
"a written request for compensation from a subject worker or someone on the worker's behalf, or any
compensable injury of which a subject employer has notice or knowledge.” ORS 656.283(1) provides, in
part, that any party may at any time request a hearing on any matter concerning a claim.  Taken
together, a request for hearing pursuant to ORS 656.283(1) cannot also constitute a "claim” under ORS
656.005(6) since the request for a hearing must concern a claim.

Thus, the text and context of ORS 656.262(6)(d) strongly suggest that the phrase requiring the
worker to "first * * * communicate in writing" was intended to require a worker with an accepted claim
to first request processing of any objections to the notice of acceptance and allow 30 days for a response
before the worker requests a hearing and begins litigation. Nevertheless, the statute is arguably
ambiguous in that there is no express requirement in the statute that the "communication in writing"
must precede a request for hearing. Accordingly, we proceed to an examination of the legislative
history.

ORS 656.262(6)(d) was amended by Senate Bill 369. Representative Mannix, a co-sponsor of the
bill, testified that ORS 656.262(6)(d):

2 The dissent contends that ORS 656.262(6)(d) necessarily presumes that a claim has already been made and argues there
is nothing in the language of ORS 656.262(6)(d) or the legislative history to indicate that a claimant makes a "claim” under ORS
656.262(6)(d). The dissent overlooks the statutory definition of a "claim.” ORS 656.005(6) defines a "claim” as "a written request
for compensation from a subject worker or someone on the worker's behalf, or any compensable injury of which a subject
employer has notice or knowledge.” (Emphasis added). Thus, in the context of ORS 656.262(6)(d), a "claim” is a claimant's
communication in writing to the carrier objecting to the notice of acceptance, j.e., a claimant's written request for compensation.
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"Establishes a procedure to verify scope of acceptance. In 1990, as part of the reforms,
we required employers and insurers to give a written statement to the worker, telling
the worker what condition was accepted. We have now discovered a catch 22, when
you tell the worker you have accepted the claim; you sent out that written notice, you
describe the condition, the catch 22 is now the attorneys are saying, oh, implicitly,
because you didn't list something else, you have denied that condition, even though you
didn't issue a letter of denial; even though you paid the medical bills; even though you
paid the time loss; you paid the permanent disability; somehow you have done a de
facto denial, Latin for a denial as a matter of fact rather than a matter of law, and got
you; you've done something wrong; you got caught.

"Well, wait a minute. This says, if you want to say that there is a condition that was
properly part of the claim and it wasn't accepted, write a letter to the employer or
insurer, tell them, hey, you overlooked this. They have 30 days to respond and if they
don't provide you with clarification of acceptance, then you can challenge. * * *" Tape
Recording, Senate Labor and Government Operations Committee, January 30, 1995,
Tape 15B (emphasis added).

In subsequent testimony, Representative Mannix testified:

"We also have an important proviso with regard to the 1990 changes where we said in-
surers had to issue a notice of acceptance of a claim. That's the first time we specified it,
and specify the conditions which are accepted. We wanted workers to have notice about
what was covered. That was going fine until the last year or two when some attorneys
started filing requests for hearing saying, ah, you missed a diagnosis. That's a de facto
denial. I'm requesting a hearing; you denied my claim. And the insurer is saying, say
what, oh gee, and sometimes they'll own up and say, yeah, gee we should have in-
cluded that diagnosis. Well, let's go to hearing and let's award an attorney fee and
maybe a penalty, going into litigation on this stuff. Or other times, no let's start talking
about whether that diagnosis was included in the earlier diagnosis and you get into liti-
gation back and forth. This says, wait a minute, send out this notice of acceptance and
if the worker thinks something was left out, the worker should write a letter to the em-
ployer/insurer and say you left this out of my claim. Then they have 30 days to re-
spond. And in most instances, in my opinion, they're going to respond by saying, oops,
you're right, or let's clarify this, let's get to it. But that you don't just plop down and
file a request for hearing. You have to go through this process to allow them an oppor-
tunity to correct the alleged error. And if they correct it, fine. If they don't, then you
can litigate it. That is designed to, again, allow for a straightforward communication,
where's the beef, try to get it clarified. If they refuse to clarify, then you can take it to
hearing.” Tape Recording, House Committee on Labor, March 6, 1995, Tape 46A
(emphasis added).

Later in the hearing, Representative Mannix reiterated that the communication from the

must precede the request for hearing:

"The employer/insurer pays the time loss, pays all the medical bills, pays the permanent
disability award, and yet later on some attorney comes in and says, 'Aha, the diagnosis
was lumbosacral strain and lower thoracic strain and your notice of acceptance only said
lumbosacral strain. Therefore you, de facto, as a matter of fact, denied by thoracic
strain... ' But wait a minute, didn't you get all your bills paid, didn't you get all your
benefits. Doesn’'t matter. This is a denial because you didn't accept. That's what is
happening lately. This says, screw it. No, if the benefits are not going to be paid, and
they get a bill from a doctor for a condition, if they're not going to pay your time loss or
your permanent disability, or they're not going to pay that medical bill, they're
supposed to issue a denial and they still have to do that. The worker will get that denial
letter and it says we won't pay. That will be the warning to the worker. Otherwise, if
the worker does want to play doctor and gets_his notice of acceptance and isn't too
happy with it, there will now be an opportunity, and I'll be frank with you, this is
designed to vector those attorneys and say, look, write a letter. They have to respond in
30_days. If there really is an issue about accepting something else, give them a chance to

worker




1486 Shannon E. Jenkins, 48 Van Natta 1482

respond rather than filing a request for hearing.” Tape Recording, House Committee on
Labor, March 6, 1995, Tape 46A (emphasis added).

In the same hearing, Representative Mannix said "we're saying don't turn it into litigation unless you
write a letter. Give them a chance to clean it up." Tape Recording, House Committee on Labor, March
6, 1995, Tape 45B.

In sum, the history reveals the legislature's intent that the worker's "communication in writing"
under ORS 656.262(6)(d) must precede the worker's request for hearing. The "communication in
writing” requirement was intended to inform the carrier of claimant’s objections to the notice of
acceptance and allow the carrier to respond before there is any litigation. We construe ORS
656.262(6)(d) accordingly. To the extent that our holding in Guillermo Rivera, supra, is contrary to this
construction, we disavow it.

We note that our reading of the statute comports with the express legislative objective of the
Worker's Compensation Law to provide an administrative system "that reduces litigation and eliminates
the adversary nature of the compensation proceedings to the greatest extent practicable." See ORS
656.012(2)(b). Further, we presume that the legislature, when creating ORS 656.262(6)(d), was not
unmindful of the considerable administrative costs that follow receipt by the Board of a request for
hearing.

Here, claimant only filed a request for hearing alleging a "de facto" denial. There is no evidence
that claimant first communicated in writing her objections to the notice of acceptance before filing a
request for hearing. Consequently, we conclude that claimant did not satisfy amended ORS
656.262(6)(d) and, thus, was precluded from alleging at hearing that the employer "de facto” denied a
left knee contusion.

ORDER

The ALJ's order dated August 24, 1995, as reconsidered September 28, 1995, is vacated.
Claimant's request for hearing on the "de facto" denial of a left knee contusion is dismissed without
prejudice.

Board Chair Hall dissenting.

I agree with the majority that the legislature intended ORS 656.262(6)(d) to be applied
retroactively in this case. I disagree, however, with the majority's interpretation of ORS 656.262(6)(d)
and its decision to disavow Guillermo Rivera, 47 Van Natta 1723 (1995). For the following reasons, |
respectfully dissent.

The issues in this case are what form of communication the legislature intended in ORS
656.262(6)(d) by requiring that the worker "first must communicate in writing to the insurer or self-
insured employer the worker's objections to the notice" and the timing of such written communication.

Form

ORS 656.262(6)(d) requires that a claimant "first must communicate in writing.” There is
nothing in the text or context of ORS 656.262(6)(d) to indicate that a particular form of written
communication is required. In contrast, when specific forms are required, the statutes say so. For
example, ORS 656.273(3) now provides that a claim for aggravation "must be in writing in a form and
format prescribed by the director and signed by the worker or the worker's representative.” In another
example, ORS 656.262(6)(b) provides for particular requirements for a notice of acceptance. If the
legislature had wanted to require a specific type or form of written communication in ORS 656.262(6)(d),
it easily could have done so by including such a reference in the statute (especially since the
amendments to ORS 656.262 and ORS 656.273 were in the same Senate bill). We may not read into a
statute an additional requirement that is simply not there. ORS 174.010. Since the statute does not
dictate the form of the written communication, the statutory requirement is satisfied as long as a
claimant uses written communication. The majority errs in deciding that a "request for hearing,” which
is itself a form of written communication, cannot satisfy ORS 656.262(6)(d).
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Even if we assume that the statutory language is ambiguous, the legislative history does not
dictate a particular form for the worker's "communication in writing.” Although Representative Mannix
refers to a "letter” in the legislative history, he did not say that the only form of communication must be
a letter. We are not at liberty to rewrite the statute so that it tracks with the legislature’'s unenacted
intentions. Deluxe Cabinet Works v. Messmer, 140 Or App 548, 554 (1996). Moreover, the legislative
history cited in the majority opinion is not persuasive because it refers only to the testimony of
Representative Mannix. "[A]ln examination of legislative history is most fraught with the potential for
misconstruction, misattribution of the beliefs of a single legislator or witness to the body as a whole, or
abuse in the form of 'padding the record' when the views of only a small number of persons on a
narrow question can be found."” Errand v. Cascade Steel Rolling Mills, Inc., 320 Or 509, 539 n.4 (1995)
(Graber, ]., dissenting).

Timin

I also disagree with the majority's conclusion that the text of ORS 656.262(6)(d) requires a
worker's objections to the notice of acceptance to precede a request for hearing. The worker's objections
have to precede the hearing itself, but not the request for hearing.

A worker who believes a condition has been incorrectly omitted from a notice of acceptance, or
that the notice is otherwise deficient, "first must communicate in writing" the worker's objections to the
notice. ORS 656.262(6)(d). The third sentence provides that a worker who has failed to comply with
the "communication" requirements may not "allege at any hearing or other proceeding on the claim a de
facto denial of a condition based on information in the notice of acceptance * * *." (Emphasis added).
Having provided written notice, a claimant may allege a de facto denial at hearing.

On its face, the statute requires only written communication before alleging a de facto denial "at
any hearing or other proceeding.” In other words, the language "first must communicate” is in relation
to the hearing-proceeding itself. The statute does not say that a claimant must object in writing before
filing a request for hearing. Had the legislature intended to impose such a requirement, it could have
done so. Again, we are not at liberty to read into a statute an additional requirement that simply is not
there. ORS 174.010. Indeed, the final sentence of ORS 656.262(6)(d) provides that a worker may
initiate objection to the notice of acceptance at any time. That provision supports the conclusion that a
"communication in writing" does not have to precede a request for hearing.-

urisdiction

The majority concludes that claimant's written request for hearing cannot constitute the written
communication required by ORS 656.262(6)(d), that claimant did not communicate in writing before the
hearing, and thus orders claimant's request for hearing dismissed. Without saying so directly, the
majority imposes a jurisdictional requirement not found in the statute. Without saying so directly, the
majority has adopted the employer's reliance on Syphers v. K-W Logging, Inc., 51 Or App 769, rev den
291 Or 151 (1981). Reliance on Syphers is misplaced.

The employer argues that the AL] did not have jurisdiction to adjudicate the alleged de facto
denial claim because claimant did not file a valid request for hearing. Citing Syphers, the employer
contends that, even if claimant complied with the communication requirement of ORS 656.262(6)(d), her
request for hearing was premature. In Syphers v. K-W Logging, Inc., supra, the claimant requested a
hearing on or about the same date his claim was filed. The court held that the claimant's request for
hearing was premature and therefore ineffective. The court explained:

"The statutory scheme does not reasonably permit a hearing on compensability of the
claim prior to a timely acceptance or denial or prior to the expiration of the time in
which the carrier may investigate and consider the claim without risking penalties.” 51
Or App at 769.

L If the carrier has not responded by the hearing date, and it has been less than 30 days, then a continuance may be in
order (as is common with disclaimers under ORS 656.308); that does not, however, negate the fact that a claimant complied with
the written communication before hearing.
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Syphers v. K-W Logging, Inc., supra, is inapposite. Under ORS 656.262(6)(d), the subject is the scope
of acceptance and a de facto denial. By definition, the 90 days to accept or deny a claim without risking
penalties has already passed.2

Claimant's attorney initially filed a request for hearing on February 9, 1995 regarding the
employer's January 20, 1995 denial. A hearing was scheduled for May 17, 1995. On May 8, 1995,
claimant filed a request for hearing on a "de facto denial of left knee 'contusion.'” The employer wrote
to claimant's attorney on May 10, 1995, asking him to identify what claim he planned to allege was "de
facto” denied. Claimant responded on May 12, 1995, repeating that the issue pertained to a "de facto”
denial of a left knee contusion. Claimant's attorney explained that, when he filed the February 9, 1995
request for hearing, he had not yet received the employer's January 26, 1995 acceptance. On May 17,
1995, a hearing was held on the "de facto” denial of the left knee/leg contusion. Thus, apart from
claimant's May 8 hearing request, claimant also communicated in writing on May 12, before the hearing
itself.

As of the May 17, 1995 hearing, the 30 day period for the employer to "revise the notice or to
make other written clarification in response” to claimant's May 8, 1995 hearing request and claimant's
May 12 letter had not expired. However, the fact that the 30 day time period had not expired was not
jurisdictional. The jurisdictional requirement is that claimant communicate in writing before alleging a
de facto denial as a part of a hearing or other proceeding. By writing on May 12 (if not by submitting
the hearing request on May 8), claimant satisfied the jurisdictional requirement before the May 17
hearing. By statute, claimant could therefore allege at hearing the de facto denial. If the carrier wanted
the balance of 30 days to revise the notice, the hearing could have been continued.® However, the
hearing request itself was not invalid. The legislature did not amend the statute to preclude a claimant
from filing a request for hearing under these circumstances.

For the foregoing reasons, I respectfully dissent.

2 The majority erroneously finds that the language of ORS 656.283(1) supports its construction of ORS 636.262(6)(d). The
majority says that a request for hearing pursuant to ORS 656.283(1) cannot also constitute a "claim” under ORS 656.005(6) since the
request for a hearing must concern a claim. Contrary to the majority's assertion, ORS 656.262(6)(d) has nothing to do with making
a claim. There is nothing in the statute or legislative history to indicate that a claimant makes a “claim” under ORS 656.262(6)(d).
Rather, ORS 656.262(6)(d) provides guidelines for a worker to clarify the scope of acceptance in a de facto denial situation. The
statute necessarily presumes that a claim has already been made since there has been a notice of acceptance. ORS 656.262(6)(d)
allows a claimant to object to the notice of acceptance and clarify its terms before alleging a de facto denial of the previously made
claim.

Contrary to the majority's assertion, the dissent did not "overlook” the language of ORS 656.005(6). Although the
majority refers to ORS 656.005(6), it fails to explain why the legislature chose to make the clear distinction between ORS
656.262(6)(d), which requires a claimant to "communicate in writing" the worker's abjections to the notice [of acceptance],” and
ORS 656.262(7)(a), which addresses claims for new medical conditions after acceptance. ORS 656.262(7)(a) requires written notice
of such "claims” and allows the carrier 90 days to accept or deny such "claims.” The 90 day time frame and the requirement for
the carrier to issue a formal acceptance or denial under ORS 656.262(7)(a) is consistent with ORS 656.262(6)(a), which provides 90
days to accept or deny a "claim.” ORS 656.262(6)(d) deals with clarifying the scope of acceptance of a claim that has already been
made, whereas ORS 656.262(6)(a) and ORS 656.262(7)(a) deal with making initial or additional claims. Had the legislature
intended to make the written communication under ORS 656.262(6)(d) a "claim,” the legislature would have said so, as it did in
ORS 656.262(6)(a) and ORS 656.262(7)(a), and it would have allowed the same 90 day period to accept or deny.

3 ORS 656.283(4) requires hearings to be scheduled within 90 days of the request for hearing. Thus, the 30 days for the
employer to revise/respond would typically fit well before the hearing is convened.
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Reviewed by Board Members Moller and Hall.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Davis' order that
reduced claimant's award of scheduled permanent disability for loss of use or function of the left foot
from 12 percent (16.2 degrees), as granted by an Order on Reconsideration, to zero. On review, the
issue is extent of scheduled permanent disability. We reverse.

FINDINGS OF FACT

We adopt the AL]'s findings of fact, except, in lieu of the ALJ's second finding of ultimate fact,
we instead find: '

~ As a result of her compensable injury, claimant has sustained a 12 percent (16.2 degrees) loss of
use or function of the left foot.

CONCLUSIONS OF LAW AND OPINION

Claimant has a compensable low back condition arising out of a January 1994 injury. The claim
was closed by Determination” Order on January 10, 1995, with no award of permanent disability.
Claimant objected to the impairment findings of the treating physician, and a medical arbiter's
examination was performed by Dr. Smith, orthopedic surgeon. Based on that examination, an Order on
Reconsideration awarded claimant 22 percent unscheduled permanent disability and 12 percent
scheduled permanent disability.

The insurer contested the award of scheduled permanent disability at hearing. Finding that the
insurer had never accepted the L5-S1 disc condition or S1 nerve root injury that gave rise to claimant's
left foot symptoms, the ALJ found no basis to support a scheduled award as a result of the accepted
condition. The AL]J, therefore, eliminated the scheduled permanent disability award. This appeal by
claimant followed.

On review, claimant argues that, because she has experienced radicular symptoms since the date
of injury, and, on examination, shows weakness in a scheduled body part as a result of her compensable
injury to an unscheduled area of the body, she has established entitlement to an award of scheduled
permanent disability. The insurer responds that there can be no entitlement to a scheduled permanent
disability award because claimant has failed to establish compensability of any scheduled body part.
Based on the following reasoning, we find that claimant is entitled to the scheduled permanent disability
award granted by the Order on Reconsideration.

To be entitled to permanent disability compensation for her left foot impairment, claimant must
establish that the impairment is due to her compensable injury. ORS 656.214(2). Separate awards are
required when an injury to an unscheduled portion of the body results in disability to both unscheduled
and scheduled portions. Foster v. SAIF, 259 Or 86 (1971); Olds v. Superior Fast Freight, 36 Or App 673
(1978); William L. Fischbach, 48 Van Natta 1233 (1996). e.g., Alvena M. Peterson, 47 Van Natta 1331
(1995); Fred D. Justice, 47 Van Natta 634 (1995); Frances C. Johnson, 46 Van Natta 206 (1994). We
conclude claimant has established scheduled permanent disability due to her compensable injury.1

1 On review, claimant contends she should prevail in light of ORS 656.268(16). That statute provides:

"Conditions that are direct medical sequelae to the original accepted condition shall be included in rating permanent
disability of the claim unless they have been specifically denied.”

SB 369 (which added subsection (16) to ORS 656.268) went into effect in June 1995, prior to the December 1995 hearing
in this case. Nonetheless, claimant did not raise this issue at hearing nor was it addressed by the ALJ. In any event, given our
conclusion that claimant has left foot impairment as a result of her compensable low back injury (thus establishing entitlement to
an award of scheduled permanent disability), it is unnecessary to consider the effect, if any, of ORS 656.268(16) on the outcome of
this case.
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The Medical Review Unit advised Dr. Smith to report "any objective permanent impairment
resulting from the accepted condition only." (Ex. 22C, emphasis in original). The medical arbiter found
that claimant has decreased sensation of the lateral area of the left foot, and 4/5 dorsiflexion of the left
foot toes. Because the arbiter did not attribute the left foot findings to causes other than the
compensable injury and, in fact, indicated that all the findings of impairment were the result of the
accepted condition (see Ex 23-4), we conclude that Dr. Smith's impairment ratings relate to the work
injury. See Kim E. Danboise, 47 Van Natta 2163, on recon 47 Van Natta 2281(1995).

Accordingly, we reverse the AL]'s order. We reinstate and affirm the Order on Reconsideration
which awarded claimant 12 percent scheduled permanent disability for the loss of use or function of the
left foot.

The insurer requested a hearing, seeking elimination of the Order on Reconsideration award of
scheduled permanent disability. By this order, we have found that the permanent disability awarded by
the Order on Reconsideration should not be disallowed or reduced. Under such circumstances, claimant
is entitled to an attorney fee award under amended ORS 656.382(2) for successfully defending her
scheduled award at hearing. After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee for claimant's counsel's services at hearing is $1,500 to
be paid by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the issue (as represented by the hearing record), the complexity of the issue, the value of the interest
involved, and the risk that claimant's counsel might go uncompensated.

Because we have reversed that portion of the AL]'s order which eliminated claimant's scheduled
permanent disability award and have reinstated the scheduled award made by the Order on
Reconsideration, our order results in increased compensation. Therefore, claimant's attorney is also
entitled to an attorney fee in the amount of 25 percent of the increased compensation created by this
order, not to exceed $3,800. See amended ORS 656.386(2); OAR 438-015-0055(1). In the event that a
portion of the substantively increased permanent disability award has already been paid to claimant,
claimant's attorney may seek recovery of the fee in the manner prescribed in Jane A. Volk, 46 Van Natta
681 (1994), on recon 46 Van Natta 1017 (1994), aff'd Volk v. America West Airlines, 135 Or App 565
(1995). :

ORDER

The ALJ's order dated January 26, 1996 is reversed in part and affirmed in part. That portion of
the order that reduced claimant's award of scheduled permanent disability from 12 percent (16.2
degrees) to zero is reversed. The September 22, 1995 Order on Reconsideration is reinstated and
affirmed in its entirety, except, in accord with the insurer's concession at hearing, the scheduled
permanent disability award shall be paid at the rate of $347.51 per degree, and the unscheduled
permanent disability award shall be paid at the rate of $117.47 per degree. For services at hearing
concerning the insurer's appeal of the scheduled permanent disability award, claimant’'s attorney is
awarded an assessed attorney fee of $1,500, payable by the insurer. Claimant's counsel is also awarded
an approved attorney fee equal to 25 percent of the increased compensation created by this order, not to
exceed $3,800. In the event that a portion of this increased compensation has already been paid to
claimant, claimant's attorney is authorized to seek recovery of the fee in the manner prescribed in Jane
Volk, supra. The remainder of the AL]'s order is affirmed.
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In the Matter of the Compensation of
JERRY L. KOCHER, Claimant
WCB Case No. 95-11656
ORDER ON REVIEW
Vick & Gutzler, Claimant Attorneys
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The insurer requests review of Administrative Law Judge (AL]) Nichols' order that set aside its
denial of claimant's aggravation claim for his hearing loss condition. On review, the issue is
aggravation. We reverse.

FINDINGS OF FACT
We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

The AL] concluded that claimant had established an actual worsening of his hearing loss
condition. The insurer contends that the ALJ substituted her own judgment for that of the medical
experts by concluding, based on claimant’s audiogram results, that claimant's hearing loss condition had
actually worsened. The insurer further contends that the cpinion of Dr. Hodgson persuasively
establishes that there has been no worsening of claimant's hearing loss condition. Claimant relies on
the opinion of Mr. Frink, an audiologist, and contends that his hearing loss has worsened since the last
arrangement of compensation in October 1990.

Under amended ORS 656.273(1), "[a] worsened condition resulting from the original injury is
established by medical evidence of an actual worsening of the compensable condition supported by
objective findings. An "actual worsening” is established by evidence of: (1) a pathological worsening of
the underlying condition; or (2) a symptomatic worsening of the condition that is greater than that
anticipated by the prior award of permanent disability. Carmen C. Neill, 47 Van Natta 2371 (1995).

Claimant was evaluated by Dr. McMenomey of the Oregon Health Sciences University. Dr.
McMenomey found some progression, primarily in the mid frequencies, of claimant's hearing loss. Dr.
McMenomey did not provide specific decibel (dB) levels. Two other experts have addressed whether
claimant's hearing loss condition has worsened.

Mr. Frink, an audiologist, compared claimant's test results from September 17, 1990, prior to the
last arrangement of compensation, and October 27, 1994 and opined that claimant's hearing had
significantly decreased since September 1990.

Claimant was also evaluated on behalf of the insurer by Dr. Hodgson, a physician specializing in
otology and neuro-otology. Dr. Hodgson disagreed with Mr. Frink's conclusion and opined that there
had not been any incremental change in claimant's hearing loss. Dr. Hodgson opined that the
differences found by Mr. Frink were due to test, re-test variabilities.

Mr. Frink responded to Dr. Hodgson's report. Mr. Frink compared claimant's September 1990
test results to his October 1994 test results and opined that there had been a threshold shift in the
hearing of the lower frequencies. Mr. Frink opined that the threshold shift in the lower frequencies
between September 17, 1990 and October 27, 1994 was more than would be expected from test, re-test
variability. Mr. Frink stated that the rule of thumb in audiological testing is a 5 dB variance, whereas
claimant had a 10 to 20 dB variance. On this basis, Mr. Frink stood by his conclusion that claimant had
had a significant change in his hearing in the past five years.

Dr. Hodgson responded to Mr. Frink's opinion. He stated:

"Mr. Frink is correct in that the normal variation on test, re-test variability is 5 dB,
However this is 5 dB in any direction and so a 10-15 dB change is required to determine
any drop in hearing. In addition, it is common that audiograms done over time have
variations depending on a variety of testing conditions. Therefore a true hearing loss
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must show a 10-20 dB variation as a sustained trend over time and not on any given test
or two. I have again reviewed all of the audiograms available in [claimant's] file and
feel that there is no sustained increase in hearing loss between January 1990 and
November 1995, the time of my last evaluation. As mentioned in my previous report * *
* the impairment ratings, which take into account the overall average hearing loss, did
not change between 1990 and 1995. In fact, they are nearly identical. Again, this
confirms my impression that there was no increase in hearing loss due to any cause
between 1990 and 1995.

"It has always been my position in doing industrial hearing loss claims to review
sustained and definite increases in hearing loss over time. It is near universal that small
fluctuations in the absolute values are obtained at any given test. In this case it is quite
clear that no sustained increase in the hearing loss is seen over the time period in
question.” (Ex. 110).

When there is a.dispute between medical experts, we rely on those medical opinions which are
both well-reasoned and based on complete information. Somers v. SAIF, 77 Or App 259, 263 (1986).
Here, we find the medical opinion of Dr. Hodgson to be better reasoned than that of Mr. Frink. In
addition, we find Dr. Hodgson's opinion to be based on complete and accurate information. Based on
Dr. Hodgson's persuasive opinion, we conclude that claimant has not established an actual worsening of
his hearing loss condition since the last arrangement of compensation in 1990.1

ORDER

The ALJ's order dated February 12, 1996 is reversed. The insurer's denial is reinstated and
upheld. The AL]J's attorney fee award is also reversed.

1 Claimant argues that Dr. Hodgson's opinion is unpersuasive because he compares claimant's January 1990 hearing test
to his 1995 hearing test. Claimant asserts that the September 1990 hearing test should be compared since it was closest in time to
the last claim closure. In his January 1996 report, Dr. Hodgson indicated that he had again reviewed all of the audiograms
available in claimant’s file and found no sustained increase in hearing loss. Thus, we are persuaded that Dr. Hodgson took into
account all of claimant's hearing tests and found no evidence of a worsening. Consequently, we disagree with claimant's assertion
that Dr. Hodgson’s opinion is unpersuasive.

Tuly 9, 1996 Cite as 48 Van Natta 1492 (1996)

In the Matter of the Compensation of
ANNIE M. NEUBERGER, Claimant
WCB Case No. 94-12337
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Christian.

The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Herman's order that set aside its denial of claimant's aggravation claim for a neck condition. On
review, the issue is aggravation. We reverse in part, and modify in part.

FINDINGS OF FACT
We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

We briefly summarize the relevant facts. Claimant compensably injured her neck in April 1990
while working for the employer. Her injury resulted in diskectomies and fusion at C5-6-7. A November
7, 1991 Order on Reconsideration awarded claimant 29 percent unscheduled permanent disability and
affirmed an October 15, 1991 Determination Order’'s award of 5 percent scheduled permanent disability
for each arm.
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In May 1992, claimant became employed with SAIF's insured, where she was initially assigned
light duty. Claimant's work duties increased, including long days, repetitive lifting with her arms and
extending her neck backwards. In December 1993 and thereafter, claimant sought treatment from Dr.
Sachdev for neck and shoulder pain. Dr. Sachdev diagnosed a cervical strain, prescribed physical
therapy, and, in May 1994, took claimant off work. Claimant’s condition improved only slightly with
physical therapy. In July 1994, Dr. Sachdev referred claimant to Dr. Gerry, rehabilitation specialist, for
chronic pain management.

On September 21, 1994, claimant filed a claim with the employer for a worsened neck condition.
On October 3 and 10, 1994, the employer denied compensability of claimant's current condition,
aggravation, and responsibility. (Exs. 58, 59).

On October 19, 1994, Dr. Sachdev referred claimant to Dr. Brett for evaluation. Dr. Brett
compared 1994 neck films with those of 1991 and concluded that claimant's fusion had healed solidly
with good alignment. On October 24, 1994, Dr. Sachdev limited claimant to part time work and a
lifting limit of 10 pounds.

Aggravation

As a preliminary matter, we affirm and adopt that portion of the ALJ's opinion which found that
claimant's current cervical condition is causally related to the 1990 work injury and concluded that the
employer remains responsible for that condition.

The ALJ also found that claimant suffered increased symptoms resulting in diminished earning
capacity while working for SAIF's insured.] The ALJ set aside the employer's denial of claimant's
aggravation claim for a neck condition, finding that claimant's symptoms had become chronic, that her
range of motion was reduced beyond that at the time of claim closure, and that claimant had
demonstrated diminished earning capacity.

The employer contends that claimant has failed to establish that her accepted neck condition has
"actually worsened” or that her worsening is more than a waxing and waning of symptoms
contemplated by her previous permanent disability awards. We agree.

ORS 656.273(1) provides:

"After the last award or arrangement of compensation, an injured worker is entitled to
additional compensation for worsened conditions resulting from the original injury. A
worsened condition resulting from the original injury is established by medical evidence
of an actual worsening of the compensable condition supported by objective findings."

In addition, ORS 656.214(7) provides that "all permanent disability contemplates future waxing
and waning of symptoms of the condition. The results of waxing and waning may include, but are not
limited to, loss of earning capacity, periods of temporary total or temporary partial disability, or
inpatient hospitalization.”

In Carmen C. Neill, 47 Van Natta 2371 (1995), we held that an "actual worsening" under ORS
656.273(1) is established by: (1) a pathological worsening of the underlying condition; or (2) a
symptomatic worsening of the condition that is greater than that anticipated by the prior award of
permanent disability.

1 SAIF, as the insurer for Citadel, had been dismissed as a party to the claim.

2 Except as provided otherwise, Senate Bill 369 applies retroactively to matters for which the time to appeal the Board's
decision has not expired, or if appealed, has not been finally resolved on appeal. Newell v. SAIF, 136 Or App 280 (1995); Volk v.
America West Airlines, 135 Or App 565 (1995). Because ORS 656.273(1) and 656.214(7) are not among the exceptions to the
general rule, See SB 369 § 66 (listing exceptions to general retroactivity provision), the current version of the statute now govemns
this matter.
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In this case, we find insufficient evidence of either a pathological worsening of claimant's C5-6-7
neck condition or a symptomatic worsening greater than that anticipated by claimant's prior award of
29 percent unscheduled and 10 percent scheduled permanent disability for her April 10, 1990
compensable neck injury.

Three doctors provided opinions regarding claimant's current condition: Drs. Gerry, Sachdev
and Brett. Dr. Gerry, who performed a rehabilitation consultation for Dr. Sachdev, claimant’'s treating
physician, opined that claimant's current pain symptoms were due to a muscular strain brought about
by the repetitive use of her arms and her sleep problems. He did not specifically relate claimant's
current complaints to her accepted condition. (Ex. 55D-2).

Dr. Sachdev opined that claimant's C5-6-7 disc problem had not worsened. Instead, she opined
that claimant was suffering from a new and separate muscle strain that resulted from her work at SAIF's
insured. (Ex. 62A-1).

Dr. Brett, neurosurgeon, who treated claimant for her 1990 C5-6-7 disc condition and who ex-
amined her after her alleged worsening, found no objective evidence that claimant's compensable condi-
tion had worsened. Although he noted that claimant's cervical range of movement was slightly reduced
to a residual of 10 degrees in extension, he also noted that such a reduction in range of movement was
expected. He moreover opined that claimant remained medically stationary. (Ex. 58A-1).

Thus, none of the treating or examining doctors has indicated that claimant's underlying
condition has pathologically worsened. Moreover, although Dr. Brett attributes claimant's current
symptoms to the compensable condition, his opinion does not support claimant’'s burden to prove that
the waxing and waning of her condition is greater than that contemplated by the prior permanent
disability awards.

As noted above, ORS 656.214(7) provides that "all permanent disability contemplates future
waxing and waning of symptoms of the condition. The results of waxing and waning may include, but
are not limited to, loss of earning capacity, periods of temporary total or temporary partial disability, or
inpatient hospitalization.”  Claimant received 29 percent unscheduled and 10 percent scheduled
permanent disability awards. Thus, future waxing and waning of her symptoms were contemplated.
ORS 656.214(7); Paul Bilecki, 48 Van Natta 97 (1996). In order to establish an aggravation claim,
claimant must prove that her waxing and waning is greater than that anticipated by the prior award.

Although the AL]J implicitly concluded that claimant is no longer capable of performing the work
to which she was released subsequent to claim closure, claimant must nevertheless establish that her
symptoms that resulted in loss of earning capacity are greater than those anticipated by the prior award.
Dr. Brett's opinion does not indicate that claimant's symptoms are greater than the waxing and waning
of her neck and arm conditions as contemplated by her prior permanent disability awards. Accordingly,
we conclude that claimant has failed to carry her burden to prove that her compensable neck condition
has "actually worsened. "3

The AL] awarded claimant a fee of $4,000 for her counsel's services at hearing for prevailing
over a denied aggravation claim. Claimant is nevertheless statutorily entitled to an assessed fee on the
compensability/current condition issue. See Frank P. Heaton, 44 Van Natta 2104 (1992). Accordingly,
we reduce the fee awarded at hearing for prevailing solely on the compensability issue. After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services at hearing on the compensability issue is $2,500, payable
by the employer . In reaching this conclusion, we have particularly considered the time devoted to the
issue (as represented by the record), the complexity of the issue, the value of the interest involved, and
the risk that counsel may go uncompensated.

3 In reaching this conclusion, we note that the hearing was initially convened on June 7, 1995, the effective date of
Senate Bill 369. When the hearing reconvened on June 20, 1995, the AL] invited discussion on the changes in the law, which
claimant declined. (Tr. 10). We have remanded for further development of the record in claims in which there is an issue
regarding whether a symptomatic worsening constitutes an "actual worsening” under amended ORS 656.273(1). See,e.g., Carmen
C. Neill, 47 Van Natta 2371 (1995). However, in this case, claimant expressed no need for further development of the record to
address changes in the law. Under such circumstances, we find no compelling basis to remand. Compton v. Weyerhaeuser Co.,
301 Or 641 (1986); Soilo C. Diaz, 48 Van Natta 371 n 2 (1996); James |. Lunski, 48 Van Natta 935 (1996).
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ORDER

_ The AL]J's order dated August 17, 1995 is reversed in part and affirmed in part, and modified in
part. That portion of the order that set aside the employer's denial of claimant’s aggravation claim is
reversed. The "aggravation” portion of the employer's denial is reinstated and upheld. That portion of
the ALJ's order that set aside the current condition denial is affirmed. For services at hearing, claimant
is awarded an assessed attorney fee of $2,500, in lieu of the ALJ's award of $4,000, payable by the self-
insured employer.

July 9, 1996 Cite as 48 Van Natta 1495 (1996)

In the Matter of the Compensation of
SANDRA PICKETT, Claimant
WCB Case No. C601270
ORDER APPROVING CLAIM DISPOSITION AGREEMENT

Reviewed by Board Members Hall and Moller.

On April 29, 1996, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant, pro se, releases certain rights to future worker's compensation benefits, except medical
services, for the compensable injury. We approve the proposed disposition.

On May 6, 1996, the Board wrote to the parties seeking additional information regarding
claimant's present return to work status. On June 13, 1996, the Board received claimant's June 11, 1996,
letter providing information regarding her current return to work status. In addition, claimant indicated
that the self-insured employer's claim processing agent, Johnston and Culberson, was refusing to sign
the addendum requested by the Board's May 6, 1996 letter until claimant signed a termination of
employment agreement. Claimant's letter indicated that she had not agreed to, and did not wish to
sign, the termination of employment agreement.

Thereafter, at the Board's request, Johnston and Culberson replied to claimant's letter.
Specifically, Johnston and Culberson stated that the settlement offered to claimant was $20,000 in
exchange for a CDA and a resignation and employment release. Johnston and Culberson further
indicated that claimant had signed and returned the addendum to the CDA, but had not signed and
returned the employment termination agreement.

Pursuant to ORS 656.236(1)(a), parties may make such disposition of any or all matters regarding
a claim, except for medical services, as the parties consider reasonable, subject to such terms and
conditions as the Board may prescribe. We have previously held that only the rights and obligations
under ORS Chapter 656 may be released by a claim disposition agreement. Karen A. Vearrier, 42 Van
Natta 2071 (1990). In Vearrier, we disapproved a CDA that purported to release the claimant's rights to
reemployment. We reasoned that we had no authority to approve a release of reemployment rights
since the release of those rights pertained to a matter outside of Chapter 656.

ORS 656.236(1) provides that a disposition shall be approved, unless one of the following
circumstances applies:

"(A) The Board finds the proposed disposition is unreasonable as a matter of law;

"(B) The Board finds the proposed disposition is the result of an intentional
misrepresentation of material fact; or

"(C) Within 30 days of submitting the disposition for approval, the worker, the insurer
or self-insured employer request the Board to disapprove the disposition.”

Here, the CDA was submitted by the parties for approval on April 29, 1996. The CDA contains
no provision regarding a termination of employment agreement. Inasmuch as the CDA submitted by
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the parties contains no provision covering matters not within ORS Chapter 656, we do not find the
document, as submitted, to be unreasonable as a matter of law.l In addition, neither party has
requested, within the 30 day period since submission, that we disapprove the CDA. Finally, there is no
allegation of an intentional misrepresentation of material fact. Under such circumstances, there is no
statutory basis on which to disapprove the CDA. See ORS 656.236. Accordingly, we approve the
parties’ CDA.

IT IS SO ORDERED.

1 0AR 438-009-0022(4)(d) requires the CDA to contain information regarding whether the worker has ever been able to
return to the work force following the industrial injury or occupational disease. Here, the parties' CDA provides that claimant was
released to modified work, but that the employer had no suitable work available. In other words, claimant has been released to
modified work, but has not returned to the work force because no work was available. Inasmuch as the aforementioned provision
satisfies the requirements of the applicable rule, we conclude that further supplementation of the parties’ CDA is unnecessary. In
reaching this conclusion, we note that, even if claimant's current retum to work status had not improved, we would be unable to
find the CDA, in which claimant releases certain rights to future non-medical worker's compensation benefits in return for $20,000,
to be unreasonable as a matter of law. See ORS 656.236. Under such circumstances, we rescind our previous request for an
addendum to the CDA.

July 9, 1996 Cite as 48 Van Natta 1496 (1996)

In the Matter of the Compensation of
AARON D. PIERCE, Claimant
WCB Case Nos. 95-02185 & 94-13609
ORDER ON REVIEW
Flaxel & Nylander, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Hall, Christian and Moller.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that: (1) upheld
the self-insured employer's denial of claimant's occupational disease claim for a right carpal tunnel
syndrome (CTS) condition; and (2) upheld its denial of claimant's consequential right ulnar neuritis
condition. On review, the issues are compensability. We reverse.

FINDINGS OF FACT

We adopt the AL]'s findings of fact, with the following supplementation and exceptions.

On May 12, 1990, claimant was standing on the back of a lathe when someone turned the
lathe's belts on. Claimant fell, striking his right elbow on a sprocket.

We do not adopt the "Ultimate Findings of Fact."

We do not find that claimant's April 4, 1995 right ulnar translocation surgery was "for numbness
and tingling in his right finger and marked degenerative changes in the elbow, with ulnar neuropathy.”
(Opinion and Order p.3). Instead, we find that the 1995 right elbow surgery was for chronic ulnar
neuritis of the right elbow resulting from the May 1990 work injury. (See Ex. 42).

The AL] found that claimant’'s work for the employer in the 1980's and 1990's did not require
constant sustained flexion, extension, or pronation of the wrists or gripping or flexion of the fingers.
(Opinion and Order p.3). Instead, we find that claimant performed largely repetitive hand intensive
work activities for the employer for 30 years.

CONCLUSIONS OF LAW _AND OPINION
Right CTS :

The ALJ concluded that claimant failed to prove his occupational disease claim for a right CTS
condition, because he found the opinion of Dr. Jewell, examining physician, more persuasive than that
of Dr. Bert, treating physician. We disagree.
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Claimant has performed a variety of jobs at the employer's mill for 30 years. He was off-bearer
on the core belt, dry chain, and green chain. He operated the employer's four and eight foot lathes,
chipper, pond boat, power saw, jack hammer, metal detector, and spreader. He was
millwright/maintenance assistant, strip cutter helper, eight foot lathe spotter, and knife grinder.

Dr. Bert opined that claimant's repetitive hand-intensive work for the employer was the major
contributing cause of claimant's right CTS condition. (Exs. 30, 404, 41A).

Dr. Jewell provides the only evidence to the contrary. Having reviewed video tapes of a
working dryer feeder, Dr. Jewell opined that claimant's activities for the employer did not involve the
specific ergonomics associated with CTS. (Ex. 26). However, there is no evidence that Dr. Jewell
actually considered or evaluated] the hand and wrist motions required by claimant's work other than
dryer feeding.2 Under these circumstances, we do not find Dr. Jewell's opinion that claimant's CTS is
idiopathic particularly persuasive.

On the other hand, considering Dr. Bert's advantageous position as claimant's treating physician
(and the absence of persuasive reasons to discount his opinion), we defer to his conclusion that
claimant's 30-year work history with the employer is the major cause of his right CTS condition. See
Givens v. SAIF, 61 Or App 490, 494 (1983) (The opinion of the treating doctor is entitled to greater
weight because he has more firsthand exposure to and knowledge of claimant's condition).
Accordingly, we conclude that claimant has carried his burden under ORS 656.802.

Right Ulnar Neuritis

The AL] found that claimant failed to prove that his right elbow neuritis condition is a
compensable consequence of his May 12, 1990 work injury. In reaching this conclusion, the AL] again
relied on the opinion of Dr. Jewell, examining physician, rather than that of Dr. Bert, treating surgeon.
The AL] reasoned that Dr. Bert's history was incomplete or inaccurate, because he was apparently
unaware that claimant had suffered right elbow injury and symptoms prior to the May 1990 work
injury.3 Because Dr. Bert also failed to distinguish claimant's uninjured left elbow ulnar problems from
those affecting his right elbow, the AL/I found Dr. Bert's opinion (that claimant's right ulnar neuritis
condition is work related) unpersuasive.

Claimant argues that his prior right elbow injuries and symptoms were never clinically
significant; that they did not contribute to the claimed neuritis condition; and that the work injury alone
caused his neuritis. He testified that he had right elbow injuries in 1966 or 1967 and in 1969 or 1970,
but did not receive medical treatment or have time loss on either occasion. (Tr. 8-10; see Tr. 40-42).
The latter injury was more painful than the former, but both resolved. Claimant was not aware that
anything was wrong5 with his right elbow, because it did not bother him for years. (Tr. 42).

After the 1990 injury, in contrast, claimant suffered continuing right elbow symptoms, including
pain which woke him up at night. In 1993, Dr. Bert diagnosed post traumatic degenerative arthritis
with some evidence of ulnar neuropathy in claimant's right elbow. (Ex. 5-3). Later, the diagnosis
changed to chronic ulnar neuritis, for which Dr. Bert performed a translocation of claimant's right ulnar
nerve on April 4, 1995. (The post-surgery diagnosis remained chronic ulnar neuritis.)

1 For example, although Dr. Jewell acknowledged claimant's history of cutting 25,000 to 30,000 pieces of veneer (3 foot
by 2 inches) into smaller pieces (when working as a "strip cutter), the doctor did not explain how such work activities would or
would not cause CTS. (Ex. 35-2).

. 2 Nor is there evidence that claimant's CTS would only be caused by activities performed in the 1980's and 1990's (e.g.,
dryer feeding).

3 See note 6, infra.

4 Claimant does have left elbow degeneration similar to his right elbow degeneration. However, only the right elbow
was injured in 1990 and only the right elbow subsequently required surgery. In our view, these circumstances support, rather than
undermine, Dr. Bert's opinion that claimant’s right elbow neuritis is a consequence of the 1990 work injury.

5 Dr. Mann discovered an “old fracture of the radial head of claimant's right elbow, with some early osteoarthritis,"
while treating claimant for a serious left wrist injury in 1984. (Ex. 8). We note that claimant's right elbow degenerative condition
was not compensable as of the employer's July 27, 1990 partial denial of that condition. (See Ex. 7).
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Dr. Bert was aware of claimant's preexisting right elbow osteoarthritis and had a "hands on’
opportunity to observe claimant's condition during surgery. Based on claimant’s history and clinical
presentation, Dr. Bert specifically opined that claimant's 1990 work injury, not his degenerative
condition, was the major cause of the neuritis condition for which claimant required surgery. (Ex. 42).
Considering his advantageous position as treating surgeon and his materially accurate history,6 we find
Dr. Bert's conclusions persuasive.7 See Argonaut Insurance Company v. Mageske, 93 Or App 698
(1988); Givens v. SAIF, supra. Consequently, based on Dr. Bert's opinion, we conclude that claimant
has carried his burden of proving that his right elbow neuritis condition is a compensabie consequence
of his May 12, 1990 work injury.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review is $4,500
payable by the self-insured employer. In reaching this conclusion, we have particularly considered the
time devoted to the case (as represented by the record and claimant's appellate briefs), the complexity of
the issues, the value of the interest involved, and the risk that counsel may go uncompensated.

ORDER

The AL]J's order dated October 18, 1995, as reconsidered January 2, 1996, is reversed. The self-
insured employer's denials are set aside and the claims are remanded to it for processing according to
law. For services at hearing and on review, claimant is awarded a $4,500 attorney fee, payable by the
self-insured employer.

6 we do not agree with the dissent’s contention that Dr. Bert had an inaccurate history. The dissent argues that Dr, Bert
was unaware of claimant's prior elbow injuries. However, on May 18, 1995, Dr. Bert reported in a chartnote that claimant
amended his history and informed Dr. Bert about a 1984 wrist injury which resulted in loss of motion of the elbow. (Ex. 5, pg. 7).
Consequently, when Dr. Bert reported in August 24, 1995 that claimant did not have a history of other injury (i.c., to his elbow),

he had been advised by claimant about the 1984 wrist incident. We do not consider Dr. Bert's August 1995 report inaccurate or
incomplete, merely because it does not consider the 1984 wrist injury to also include "injury” to claimant's elbow.

Furthermore, although it is not clear whether Dr. Bert was aware of claimant's elbow injuries sustained in the 1960°s, we
do not find such a factor to be dispositive. Over twenty years have passed since claimant's prior, relatively insignificant right
elbow injuries. Moreover, in light of Dr. Bert's unique opportunity to directly observe claimant’s right elbow condition (and the
preexisting osteoarthritis) during surgery, we do not find that Dr. Bert’s history regarding claimant’s prior injuries was materially
inaccurate. See Maria_Gonzales, 46 Van Natta 466, 467 (1994) (A medical opinion is not unpersuasive due to an incomplete
history, unless the omitted facts "have some bearing on the relevant issue.”) (quoting Palmer v. SAIF, 78 Or App 1561 (1986)).

7 Dr. Jewell provides the only evidence to the contrary. He opined that claimant's right elbow problems were probably
not related to the 1990 injury, based largely on a belief that claimant had normal nerve conduction studies. (See Exs. 35-5, 43-2).
However, considering Dr. Bert's explanation that claimant's ulnar neuritis is manifested clinically (rather than through conduction
studies), we do not find Dr. Jewell's reasoning persuasive.

Board Member Moller concurring in part and dissenting in part.

The majority reverses the order of the AL] which found that claimant failed -to establish
compensability of a right wrist carpal tunnel condition and a right ulnar neuritis condition. [ agree with
the majority that claimant has established compensability of his carpal tunnel condition. However, I
dissent from that portion of majority's order which concludes that claimant has also established
compensability of his ulnar condition.

Dr. Bert provides the only medical opinion supporting the claim for a right ulnar neuritis
condition. Dr. Bert's opinion concerning causation of claimant's right ulnar condition consists solely of
the following statement in a letter to claimant's attorney: "I do not feel the April 4, 1995 surgery for
right ulnar neuritis was related to a degenerative condition in the elbow which pre-existed his 5-12-90
injury. I feel the major cause of his ulnar neuritis was, historically, the 1990 injury, as [ have no history
of any other injury.” (Ex 42). As explained in the majority's opinion, the 1990 injury involved a blow
to claimant's right elbow.
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The conclusory nature of Dr. Bert's opinion is apparent. That reason alone would provide
sufficient grounds to find the opinion unpersuasive. However, Dr. Bert's opinion suffers from an even
more significant deficiency. What little reasoning Dr. Bert does offer is premised on the mistaken
reasoning that claimant had "no history of any other injury” to his elbow. In fact, as early as 1984,
claimant was found to have an "old" fracture of the radial head region of the elbow with early
osteoarthritis. During that same year, Dr. Nathan reported that examination of the ulnar nerve
proximally to each elbow was "slightly uncomfortable bilaterally.” (Ex 1-1).

In addition, when Dr. Adams began treating claimant for his ulnar condition in August 1990, he
reported that claimant "has had problems in that right elbow before. In 1984 Dr. Mann diagnosed an
old fracture of the radial head with some early osteoarthritis. The patient has not been able to fully
extend the elbow since." (Ex 8-1). Dr. Adams noted that claimant not only had osteoarthritis in the
radial head, but that he also had osteoarthritis in the olecranon humeral joint as well. (Id.). Similarly,
in 1990, Dr. Bufton noted that claimant "actually describes problems with the right elbow as far back as
1984." (Ex 11-1).

Further, claimant testified to two separate injuries to his right elbow occurring between 1966 and
1970. The first injury involved a fall of ten to twelve feet with claimant landing " on my arm, you
know, elbows, and this was the elbow that I hurt too." (Tr. 9). The second injury involved a blow to
claimant's right elbow which resulted in "a couple of months" of light duty work. (tr. 8-9). It is these
injuries, rather than claimant's 1984 injury to his wrist, that Dr. Bert fails to consider. The significance
of claimant's 1984 injury is that treatment for that injury disclosed a fracture which, at that time, was

already characterized as "old" and also the disclosed the existence of early osteoarthritis.

By contrast, when Dr. Bert commenced treating claimant in October 1992, his treatment was
directed to claimant's low back only. (Ex 15). Dr. Bert did not begin focusing attention on claimant's
elbow until November 1993. (Ex 5-3). In April 1995, Dr. Bert performed right ulnar surgery in the form
of translocation of the right ulnar nerve. One month later, in May 1995, Dr. Bert authored a chart note
stating: "[Claimant] amends the history of his elbow and states that in May '90 he was working on an
8' lathe when the electrician turned it on. He fell in between the carriage and the lathe and hit his
elbow on a sprocket. * * * *. Before this in '84, not '86 as my note states, he had a wrist injury but
had some loss of motion of his elbow, he states, since then but that was primarily a wrist injury.” (Ex

5-7).

The majority acknowledges that Dr. Bert lacks a complete history because he incorrectly stated
that claimant had no prior right elbow injuries. The majority nevertheless finds that this shortcoming is
not problematic because the prior injuries occurred "over twenty years" earlier and were 'relatively
insignificant.” The majority’s medical analysis is unfortunate. Any analysis should more appropriately
be found in Dr. Bert's reports rather than in the majority's opinion.  Further, the majority's
characterization of claimant's prior injuries as "relatively insignificant" conflicts with the medical reports
of Drs. Adams and Bufton, which indicate that claimant has had right elbow problems since at least
1984. The majority's characterization of those earlier right elbow injuries also conflicts with claimant's
own testimony concerning the incidents.

Further, claimant has left elbow degeneration similar to his right elbow degeneration. Claimant
also has symptoms of ulnar pathology on the left as well as the right. The majority reasons that the
existence of bilateral ulnar problems supports Dr. Bert's opinion that claimant's right elbow neuritis is a
consequence of the 1990 work injury. The logic of the majority's medical analysis is not apparent. In
any event, again the difficulty with this reasoning is the absence of any discussion of these medical facts
in Dr. Bert's opinion concerning causation.

Under these circumstances, I would find that Dr. Bert's reasoning regarding claimant's right
ulnar condition is based on an incorrect history and is inadequately explained. Therefore, his causation
conclusion is unpersuasive. Accordingly, I respectfully dissent from that portion of the majority's
decision that finds claimant's right ulnar nerve condition to be compensable.
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In the Matter of the Compensation of
DAVID M. CHANDLER, Claimant
WCB Case No. 95-08592
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Karl Goodwin (Saif), Defense Attorney

Reviewed by Board Members Hall and Christian.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Livesley's order that
found premature a Determination Order that closed claimant's bilateral wrist tendinitis claim without an
award of permanent disability. In his brief on review, claimant argues that, if we find his claim was not
prematurely closed, he is entitled to an award of scheduled permanent disability. On review, the issues
are premature closure and extent of scheduled permanent disability. We affirm.

FINDINGS OF FACT

Claimant sustained compensable bilateral wrist tendinitis as a result of his work activities
making hoop-type jewelry. On July 8 and August 8, 1994, claimant treated with Dr. Neary, M.D., for
his bilateral wrist tendinitis condition. (Ex. 1-5, -6, -7). On August 8, 1994, Dr. Neary stated that
claimant was "to continue at work with a maximum of 4 hrs per day of hoop making activity, and
recheck with me in one month. At that time I anticipate medially [sic] stationary status.” (Ex. 1-7).
Claimant did not return to Dr. Neary for further treatment.

On October 5, 1994, claimant was examined by Dr. Stanford, M.D., on behalf of SAIF. (Ex. 4).
Dr. Stanford stated that claimant needed no further treatment or studies for the bilateral wrist tendinitis,
and found claimant medically stationary. (Ex. 4-5).

On October 12, 1994, SAIF accepted the claim for bilateral tendinitis, with a date of injury of
January 3, 1994. SAIF classified the claim as a nondisabling injury. (Ex. 5). By Determination Order
dated December 20, 1994, the Department reclassified the claim as disabling. (Ex. 6).

On February 7, 1995, a SAIF claims adjuster sent a letter to claimant, stating:

"It appears you have recovered from your work injury of January 3, 1994 because you
have not seen your physician, Jane M][.] Neary, MD, since 8-8-94. It is my
understanding that no further appointments are scheduled. Your claim will be closed if
you fail to seek medical treatment.

"Please let your physician know that you have recovered and do not intend to seek
further care or, if needed, schedule another appointment. If you have not contacted
your physician within the next 10 days, I will assume that you have fully recovered from
your injury and your claim will be closed.” (Ex. 6A).

On February 22, 1995, SAIF requested that the Department close claimant's claim by
Determination Order. (Ex. 6B). On March 14, 1995, a Determination Order issued which
administratively closed claimant's claim, declared claimant medically stationary on February 21, 1995,
and awarded temporary disability but no permanent disability. (Ex. 7). Claimant requested
reconsideration, raising issues of premature closure and extent of permanent disability, among other
issues, and requesting appointment of a medical arbiter. (Ex. 9). Subsequently, claimant withdrew his
request for a medical arbiter and submitted a May 30, 1995 check-the-box report from Dr. Neary for
consideration. (Exs. §, 10A).

On July 5, 1995, an Order on Reconsideration issued which awarded chronic condition awards
for 5 percent (7.5 degrees) scheduled permanent disability bilaterally for loss of use or function of the
right and left wrists. (Ex. 12). This award was based on Dr. Neary's May 30, 1995 report. (Ex. 12-3, -
4). The July 5, 1995 reconsideration order affirmed the March 14, 1995 Determination Order in all other
respects. SAIF requested reconsideration.
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The Department abated the July 5, 1995 Order on Reconsideration and requested clarification
from Dr. Neary. (Exs. 13, 14). Dr. Neary stated that she had last seen claimant on August 8, 1994, and
she was unable to assess claimant's medical condition at claim closure (March 14, 1995) because claimant
was not medically stationary and was on work restrictions when she last saw him. Id. Based on Dr.
Neary's clarification, the Department found that the evidence did not establish that claimant had any
chronic condition impairment. (Ex. 15-3A). On July 25, 1995, the Department issued its Order on
Reconsideration and affirmed the March 14, 1995 Determination Order in all respects. (Ex. 15).

Claimant requested a hearing, which was held on October 17, 1995. The record was closed
December 21, 1995.

CONCLUSIONS OF LAW AND OPINION

Premature Closure

The ALJ found that SAIF's notice regarding administrative closure did not strictly comply with
the Department's rules; therefore, the AL] found the closure improper and premature. Accordingly, the
ALJ remanded the claim to SAIF for processing. We agree.

Amended ORS 656.268(1)1 provides the standards under which a claim may be closed. Pursuant
to amended ORS 656.268(1)(b), a claim can be closed without the worker's condition being medically
stationary where the worker fails to seek medical treatment for 30 days without the attending
physician's approval, and the worker fails to affirmatively establish that such failure was beyond his or
her control.  Amended ORS 656.268(1)(b) applies to claimant's claim. Mark E. Cooper, 47 Van Natta
2223 (1995).2

Prior to the enactment of the amendments to ORS 656.268(1)b), former OAR 436-30-035(7)
provided that a worker would be presumed to be medically stationary when the worker had not sought
medical treatment in excess of 28 days, unless so instructed by the attending physician, provided that
the carrier had notified the worker that claim closure would occur due to the worker's failure to seek
medical treatment. Pursuant to Paniagua v. Liberty Northwest Insurance Corporation, 122 Or App 288
(1993), and Bertha Paniagua, 46 Van Natta 55 (1994), the notice given by the carrier had to be in strict
compliance with former OAR 436-30-035 in order for the medically stationary presumption to apply. In
this regard, in Bertha Paniagua, we reasoned that the purpose of the rule was not to penalize the
worker for failing to see his or her doctor. Rather, we explained the rule appropriately allows the claim
to be closed based on a presumption that, if the worker needed medical treatment, she would have
sought medical treatment. However, we held that "the notice given must clearly and plainly state that
the claim will be closed if claimant fails to return to the doctor for treatment.” Id.

1 Amended ORS 656.268(1) provides, in relevant part:

"(1) One purpose of this chapter is to restore the injured worker as soon as possible and as near as possible to a
condition of self support and maintenance as an able-bodied worker. Claims shall not be closed if the worker’s condition
has not become medically stationary unless:

Tk ok kK

"(b) Without the approval of the attending physician, the worker fails to seek medical treatment for a period of 30 days
or the worker fails to attend a closing examination, unless the worker affirmatively establishes that such failure is
attributable to reasons beyond the worker's control.”

2 In Mark E. Cooper, we determined that amended ORS 656.268(1)(b) applied retroactively to the claimant's claim where
the time to appeal the Board's decision had not expired. We found that such retroactive application did not create an unjust and
absurd result because, prior to the enactment of amended ORS 656.268(1)(b), pursuant to former OAR 436-30-035, the claimant
was on notice that his claim could be closed if he failed to seek medical treatment without his attending physician's approval under
essentially the same circumstances as provisions subsequently enacted in amended ORS 656.268(1)(b). Here, the Orders on
Reconsideration and the hearing all took place after June 7, 1995, the effective date of Senate Bill 369 which enacted the
amendments to ORS 656.268(1)(b). Therefore, there is even more reason to find that amended ORS 656.268(1)(b) applies to the
present case.
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In Mark E. Cooper, we determined that application of amended ORS 656.268(1)(b) did not
necessarily result in a finding that the claim closure was proper. 47 Van Natta at 2225. We found that
the Paniagua court did not overrule the fundamental premise that the merits of a premature closure
issue remained irrespective of the procedural closure issue. Id. at 2224 n.3. On the other hand, we
found that Paniagua required that the procedural closure issue be addressed before review of the merits
of the premature closure issue could proceed. Id.

In addressing the procedural closure issue, we noted that, although amended ORS 656.268(1)(b)
allows for claim closure where the worker is not medically stationary when the worker fails to seek
medical treatment for 30 days without the attending physician's approval, it does not allow for such
closure where the worker affirmatively establishes that such failure was beyond his or her control.
Because the legal standard had changed while Board review of the case was pending and the record was
devoid of evidence regarding whether the claimant's failure to seek medical treatment was attributable
to reasons beyond his control, we found the record insufficiently developed. 47 Van Natta at 2225.
Therefore, we remanded the matter for further development of the record regarding whether the
claimant's failure to seek treatment was for reasons beyond his control.

Here, remand is not appropriate. Unlike Cooper, the legal standard did not change after the
hearings record was developed. Instead, amended ORS 656.268(1)(b) was in effect well before the
October 17, 1995 hearing date.3 Therefore, we find no showing of good cause or other compelling basis
that would justify remanding this case for evidence regarding whether claimant's failure to seek medical
treatment was attributable to reasons beyond his control. Kienow's Food Stores v. Lyster, 79 Or App
416 (1986).

The record contains no evidence as to the reason claimant failed to seek medical treatment.
Therefore, claimant has failed to affirmatively establish that failure to seek medical treatment was
attributable to reasons beyond his control. Amended ORS 656.268(1)(b). Thus, procedural closure of
claimant's claim is not prohibited on that basis.

However, that does not end our inquiry. As noted above, the notice given by the carrier must
be in strict compliance with former OAR 436-30-035 in order for the medically stationary presumption to
apply and procedural closure to be proper. Paniagua v. Liberty Northwest Insurance Corporation,
supra; Bertha Paniagua, supra. When a rule specifically and unambiguously requires the carrier to
follow a certain procedure, substantial compliance is not sufficient. SAIF v. Robertson, 120 Or App 1
(1993); Fairlawn Care Center v. Douglas, 108 Or App. 698 (1991); Eastman v. Georgia Pacific Corp., 79
Or App. 610 (1986). In addition, because amended ORS 656.268(1)(b) was enacted after former OAR
436-30-035 and the amended statute applies to claimant's claim, we shall interpret the former rule in a
manner consistent with the amended statute.4

Claimant's claim was administratively closed pursuant to former OAR 436-30-035(7) and (8)
(WCD Admin. Order 94-059), which provide, in relevant part:

"(7) The worker will be presumed to be medically stationary when the worker no longer
requires medical treatment, when:

"(a) the worker has not sought medical care for a period in excess of 28 days, unless so
instructed by the attending physician, and;

"(b) the insurer has notified the worker by letter that claim closure may be requested for
failure to seek medical treatment. The notification letter shall inform the worker of the
responsibility to seek treatment if needed, and of the consequences, including but not
limited to claim closure, for failure to seek medical treatment or a closing examination.

"(8) Unless the attending physician has declared, or a preponderance of medical opinion
is that, the worker is medically stationary on an earlier day, the worker is presumed to
be medically stationary 14 days from the certified mailing date of the insurer's
notification letter pursuant to section (7) of this rule. . . .’
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Interpreting this former rule in a manner consistent with amended ORS 656.268(1)(b), a new
element is added to the former rule in that procedural claim closure is not appropriate where the worker
establishes that failure to seek medical treatment was attributable to reasons beyond his or her control.
Amended ORS 656.268(1)(b). As discussed above, here, procedural closure is not prohibited on that
basis. In addition, the "28 day" period without seeking medical treatment in former OAR 436-30-
035(7)(a) becomes a "30 day” period under amended ORS 656.268(1)(b). Finally, we find that the "14
day” period provided in former OAR 436-30-035(8) is not inconsistent with the amended statute. For the
following reasons, we find that SAIF's notice did not strictly comply with the relevant provisions of
former OAR 436-30-035.

SAIF's February 7, 1995 notice stated that claimant had not seen his physician since August 8,
1994 and notified claimant that his claim would be closed if he failed to seek medical treatment. (Ex.
6A). The notice also stated that, if claimant did not contact his physician "within the next 10 days," the
claims adjuster would assume claimant had fully recovered from his injury and his claim would be
closed. Id. The ALJ found that, because SAIF's notice referenced a 10 day period within which
claimant was to contact his physician and former OAR 436-30-035(8) provided a presumptive medically
stationary date 14 days from the mailing date of the notification letter, SAIF's notice did not strictly
comply with the provisions of OAR 436-30-035. SAIF argues that, since the 14 day period refers to the
presumptive medically stationary date, and not a notification period, its notification strictly complied
with the rule. We disagree with SAIF's argument and find that the AL] correctly analyzed the rule.

SAIF argues that, since former OAR 436-30-035(7) provides the rules regarding notification and
gives no specific time frame, its use of a "10 day" period does not violate the rule. However, SAIF
overlooks the fact that the "10 day" period used in its notification letter does not appear anywhere in the
rule. Furthermore, SAIF offers no support for its arbitrary directive to claimant to contact his physician
within "10 days.” The only date used in the rule is the "14 day" date in former OAR 436-30-035(8).
Nevertheless, SAIF failed to include a statement in its notice that, unless claimant failed to seek
treatment from his physician, the claim would be closed and claimant would be presumed medically
stationary 14 days from the date of the notification letter. Former OAR 436-30-035(8). Instead, rather
than notifying claimant of the potential ramifications should he fail to comply with the administrative
directive, SAIF merely inserted its own "10-day" time limitation to claimant for contacting his physician.

Under such circumstances, we conclude that SAIF's administrative closure did not strictly
comply with the rules. Thus, SAIF had no authority to request administrative closure of claimant's
claim. In other words, because the rules were not strictlty complied with, the procedural closure was
improper. Therefore, the Determination Order and Order on Reconsideration that were based on this
procedural closure are set aside. See Safeway Stores, Inc. v. Little, 107 Or App 316 (1991) (in the light
of the initial invalid job offer that did not comply with the rule, employer was required to submit an
offer to claimant that complied with the rule before it could terminate her benefits); Eastman v. Georgia
Pacific Corp., supra (the carrier must strictly comply with administrative rule setting forth procedural
requirements for terminating temporary total disability (TTD); if it does not strictly comply, it is not
entitled to unilaterally terminate TTD under former ORS 656.268(3)(b)); Eulalio M. Garcia, 47 Van Natta
96 (1995) (same).

In reaching this decision, we note that SAIF makes no argument on the merits that claimant was
medically stationary at claim closure. Instead, SAIF solely argues that the procedural closure was
proper. Thus, it would not be appropriate to address the merits of the premature closure issue. Bertha
Paniagua, 46 Van Natta at 55 (where the insurer never contended that the claimant should or could be
found medically stationary based on the medical evidence and, instead, sought and obtained closure
under former OAR 436-30-035 based upon a presumption to which it was not entitled, it was error for
the Board to have based its original order on its review of the medical evidence).

3 We note that amended ORS 656.268(1)(b) was effective before the record for the July 5, 1995 Order on Reconsideration
was developed. (Exs. 10A, 7).

4 Effective February 17, 1996, the Department enacted rules applying amended ORS 656.268(1)(b). OAR 436-030-0034(1);
WCD Admin. Order No. 96-052. OAR 436-030-0034(1)(b) provides that "[w]orkers shall be given 14 days to respond to the
[insurer's] certified notification letter before any further action is taken by the insurer towards claim closure.” Because this rule
was not effective until February 17, 1996, it does not apply to SAIF's February 7, 1995 notification letter.
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We also acknowledge our statement in Mark E. Cooper that the Paniagua court "did not overrule
the fundamental premise that the merits of a premature closure issue remained irrespective of the
procedural closure issue.” 47 Van Natta at 2224 n.3. However, that statement regarding the merits of a
premature closure issue was dicta in that the fundamental issue in Cooper was whether the record was
adequately developed to determine whether the procedural closure was proper. In addition, in Cooper,
we disagreed with the employer's argument that application of amended ORS 656.268(1)(b) necessarily
results in a finding that the claim closure was proper. Id. at 2225. However, even if addressing the
merits of a premature closure issue is not precluded when a procedural claim closure is proper, that does
not mean that the merits of a premature closure issue are to be addressed when the procedural claim

closure is improper.

Because we are setting aside the March 14, 1995 Determination Order, the July 5, 1995 Order on
Reconsideration, as reconsidered July 25, 1995, we do not address claimant's arguments regarding the
extent of scheduled permanent disability.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant’s attorney's services on review is $1,000, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated December 21, 1995 is affirmed. For services on review, claimant's
attorney is awarded a fee of $1,000, payable by the SAIF Corporation.

July 10, 1996 Cite as 48 Van Natta 1504 (1996)

In the Matter of the Compensation of
FRANK L. BUSH, Claimant
Own Motion No. 93-0149M
OWN MOTION ORDER ON RECONSIDERATION
Daniel M. Spencer, Claimant Attorney
Scott Terrall & Associates, Defense Attorneys

Claimant seeks Board authorization of an approved fee for his attorney's services culminating in
our June 27, 1996 Own Motion Order which: (1) directed the insurer to pay temporary disability
commencing November 17, 1995 until such compensation could be lawfully terminated; and (2) assessed
a penalty, payable in equal shares to claimant and his attorney. We have received the retainer
agreement submitted by claimant's attorney.

Inasmuch as our prior order resulted in increased temporary disability, claimant's attorney is
entitled to a portion of that increased compensation. See ORS 656.386(2); OAR 438-015-0080.
Consequently, claimant’'s attorney is awarded an amount of 25 percent of the increased temporary
disability compensation granted by our prior order, not to exceed $1,050, payable by the insurer directly
to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080. The penalty assessed in our June 27,
1996 order is unchanged by this decision.

Accordingly, our June 27, 1996 order is withdrawn. As amended herein, we adhere to and
republish our June 27, 1996 order in its entirety. The parties' rights of reconsideration and appeal shall
run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
VOLLINA DRAPER, Claimant
WCB Case No. 94-14143
ORDER OF DISMISSAL (REMANDING)
Willner & Associates, Claimant Attorneys
David F. Low, Attorney

Claimant requests review of Administrative Law Judge (ALJ) Otto's order that affirmed the
Director's determination that claimant was not a subject worker of the employer at the time of her
alleged injury. On review, the issues are jurisdiction and subjectivity. We dismiss the request and
remand.

FINDINGS OF FACT

Claimant filed a notice of a workers' compensation injury claim with the Director of the
Department of Consumer and Business Services (Director). By letter dated October 19, 1994, the
Director's designee informed claimant that her notice of injury would not be processed under ORS
656.054 because she was not a subject worker of the alleged employer at the time of the alleged injury.

Claimant filed a timely request for hearing from the Director's determination. The matter was
litigated before ALJ Otto. The only issue before AL] Otto was subjectivity, i.e., whether the employer
was a subject employer and claimant a subject worker of the alleged employer at the time of the alleged
injury. By Opinion and Order issued March 7, 1995, AL] Otto affirmed the Director's determination
that claimant was not a subject worker. The March 7, 1995 order included a notice of appeal rights to
the Workers' Compensation Board. See ORS 656.289(3). Pursuant to that notice, claimant filed a timely
request for Board review of ALJ Otto's order.

CONCLUSIONS OF LAW AND OPINION

Subsequent to the issuance of the AL]J's order, the court issued its decision in Copeland v.
Lankford, 141 Or App 138 (1996). Based on that decision, we conclude that authority over this matter
remains with the AL]. We base this conclusion on the following reasoning.

In Copeland, supra, the court determined that the Board lacked appellate authority to review an
AL]J order affirming the Director's determination that the claimant was not a subject worker. Relying on
ORS 656.704(3), the court noted that the Board's appellate authority is limited to "matters concerning a
claim” which are "those matters in which a worker’'s right to receive compensation, or the amount
thereof, are directly in issue.” The court reasoned that, because only a subject worker is entitled to seek
compensation, the right to receive compensation is directly in issue only when a claimant is determined
to be a subject worker and the claim is assigned to a carrier for processing.

Consistent with this reasoning, the court concluded that the Director's determination in
Copeland that the claimant was not a subject worker was not a matter concerning a claim within the
meaning of ORS 656.704(3). Thus, the court concluded that review of the AL]'s order was to the court
under ORS 183.482, and not to the Board. The court further concluded that the ALJ's inclusion of an
incorrect notice of appeal rights to the Board affected a substantial right of claimant. Citing Callahan v.
Employment Division, 97 Or App 234 (1989), the court remanded the matter to the Board with
instructions to dismiss the request for review and remand to the Director for issuance of a corrected
order with appeal rights to the court.

Here, as in Copeland, claimant has requested Board review of an ALJ order affirming the
Director's determination that claimant is not a subject worker. Thus, there has been no determination
by the Director that claimant is a subject worker entitled to seek compensation, and the claim has not
been assigned to a carrier for processing. Furthermore, as in Copeland, claimant has requested Board
review pursuant to the ALJ's incorrect notice of appeal rights.

The facts in the present case are indistinguishable from those in Copeland. Consequently, the
Copeland decision is controlling. Consistent with that decision, we conclude that review of AL] Otto's
order rests with the court under ORS 183.482. We further conclude that the incorrect notice of appeal
rights in the AL]J's order affected a substantial right of claimant. Consequently, this matter must be
remanded to AL] Otto to issue a corrected order (on behalf of the Director) with the appropriate notice
of appeal rights.
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Accordingly, claimant’'s request for Board review is dismissed. This matter is remanded to AL]
Otto, with instructions to issue a corrected order with the proper notice of appeal rights in accordance
with ORS 183.482 and Copeland.

IT IS SO ORDERED.

July 10, 1996 Cite as 48 Van Natta 1506 (1996)

In the Matter of the Compensation of
MILDRED J. DRYDEN, Claimant
WCB Case No. 95-11344
ORDER ON REVIEW
Adams, Day, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Hall and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Brazeau's order that found that
claimant was not entitled to an assessed attorney fee under ORS 656.386(1). On review, the issue is
attorney fees. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

In September 1994, the SAIF Corporation initially accepted a claim for "mild knee strain.” In
December 1994, claimant underwent a MRI which showed a torn left medial meniscus. In September
1995, claimant's attorney wrote to SAIF, requesting that it amend its acceptance to include a claim for a
torn medial meniscus. Citing to ORS 656.262(7)(a), SAIF responded that it would answer the request
within 90 days. On October 12, 1995, claimant requested a hearing, alleging a "de facto" denial of the
torn meniscus. On November 16, 1995, SAIF accepted the claim for torn medial meniscus.

Claimant continued to hearing, alleging that her attorney was entitled to an assessed fee for
overturning a "de facto” denial of the torn meniscus. The AL]J first concluded that ORS 656.262(6)(d), 1
rather than ORS 656.262(7)(a),2 applied to the case after finding that "claimant’s torn medial meniscus
was among the diagnoses in existence prior to SAIF's September 28, 1995 [sic] acceptance.” The ALJ
further concluded that, because SAIF did not respond within 30 days of claimant's communication,
claimant could allege a "de facto" denial at hearing. The AL] ultimately concluded, however, that
claimant's attorney was not entitled to an assessed fee under ORS 656.386(1) because there had been no
"denied claim” under the statute.

1 That statute provides:

"An injured worker who believes that a condition has been incorrectly omitted from a notice of acceptance, or that the
notice is otherwise deficient, first must communicate in writing to the insurer or self-insured employer the worker's
objections to the notice. The insurer or self-insured employer has 30 days from receipt of the communication from the
worker to revise the response. A worker who fails to comply with the communication requirements of this paragraph
may not allege at any hearing or other proceeding on the claim a de facto denial of a condition based on information in
the notice of acceptance from the insurer or self-insured employer. * * *"

2 ORS 656.262(7)(a) provides:

"After claim acceptance, written notice of acceptance or denial of claims for aggravation or new medical conditions shall
be furnished to the claimant by the insurer or self-insured employer within 90 days after the insurer or self-insured
employer receives written notice of such claims. New medical condition claims must clearly request formal written
acceptance of the condition and are not made by the receipt of a medical claim billing * * *. The worker must clearly
request formal written acceptance of any new medical condition from the insurer or self-insured employer. * * *"
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On review, claimant continues to assert that SAIF "de facto” denied the torn medial meniscus
condition under ORS 656.262(6)(d). Claimant also argues that the "de facto" denial constitutes a "denied
claim” under ORS 656.386(1) and, because SAIF accepted the claim prior to hearing, she is entitled to an
assessed attorney fee. SAIF responds that claimant's communication was for a "new medical condition”
under ORS 656.262(7)(a) and, because it accepted the torn medial meniscus within 90 days of claimant's
communication, there was no "de facto" denial. Furthermore, SAIF contends that, even if it "de facto"
denied the torn medial meniscus, there was no "denied claim” entitling claimant to an award under
ORS 656.386(1).

Assuming that ORS 656.262(6)(d) applies and there was a "de facto” denial pursuant to that
provision, as explained below, we conclude there is no "denied claim" as required by ORS 656.386(1).

ORS 656.386(1) is the statutory provision for attorney fees in cases involving "denied claims."
For purposes of that statutory section, a "denied claim” is one which the carrier "refuses to pay on the
express ground that the injury or condition for which compensation is claimed is not compensable or
otherwise does not give rise to an entitlement to any compensation.”" In deciding whether there is a
"denied claim,” our orders focus on whether there is evidence that the carrier has refused to pay
compensation because it questioned causation. E.g., Michael |. Galbraith, 48 Van Natta 351 (1996).

For instance, in Galbraith, the only evidence that arguably showed that the carrier challenged
causation was its response to the claimant's request for hearing stating that "claimant is entitled to no
relief.” We found such evidence did not constitute proof that the carrier questioned causation and, thus,
an assessed fee was not warranted. 48 Van Natta at 351-52. On the other hand, we concluded in Emily
M. Bowman, 48 Van Natta 1199 (1996), that a carrier's response to a request for hearing denying that
the claimant sustained a work-related injury or occupational diseases was a refusal to pay compensation
on the express ground that the condition was not compensable. Hence, we found that the claimant was
entitled to a fee under ORS 656.386(1).

Here, when claimant's attorney requested that SAIF amend its acceptance, SAIF indicated that it
would respond to the request within 90 days and asked for additional information from claimant
concerning her condition. The response, therefore, did not expressly deny compensability of the torn
meniscus. Rather, SAIF indicated that it was investigating before making any determination. SAIF's
response to the request for hearing indicated only that there was no basis to award a penalty and
attorney fee and there was no "de facto” denial. At hearing, SAIF's attorney made no statements that
questioned causation.3

Thus, because there is no evidence that SAIF expressly questioned the causal relationship of the
torn meniscus, we agree with the AL]J that there was no "denied claim" under ORS 656.386(1). Thus,
the AL]J appropriately concluded that claimant was not entitled to an assessed attorney fee.

ORDER
The ALJ's order dated February 1, 1996 is affirmed.

3n this regard, we note claimant’s reliance on Elizabeth A. O'Brien, 47 Van Natta 2152, 2154 (1995), where we found a
"denied claim” under ORS 656.386(1) based on the carrier's attorney's statements at hearing challenging the compensability of the
disputed condition. We find O'Brien distinguishable from this case because, here, SAIF's attorney made no similar statements at
the hearing. )

July 10, 1996 Cite as 48 Van Natta 1507 (1996)

In the Matter of the Compensation of
RICHARD R. ELIZONDO, Claimant
WCB Case No. 94-03664
ORDER ON REMAND
Andrew H. Josephson, Claimant Attorney
Judy C. Lucas (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. In our prior order, we
held that the Hearings Division had jurisdiction over claimant's request for hearing concerning the
managed care organization's (MCO's) disapproval of a request for surgery and further concluding that
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the surgery was reasonable and necessary. Richard R. Elizondo, 47 Van Natta 377 (1995). Pursuant to
its June 24, 1996 order, the court has remanded to the Board for reconsideration in light of DCBS v.
Lopez, 139 Or App 322 (1996).. .

FINDINGS OF FACT

We adopt the Administrative Law Judge's (AL]'s) "Findings of Fact” except for the last six
sentences.

CONCLUSIONS OF LAW AND OPINION

Claimant has a compensable right leg injury. In May 1993, claimant's treating orthopedic
surgeon, Dr. Grewe, requested authorization from claimant's MCO, CareMark Comp., to perform right
knee surgery. CareMark denied the request on the basis that the proposed surgery was not necessary or
reasonable. After Dr. Grewe requested reconsideration of its decision, CareMark's medical advisory
council also disapproved the surgery.

In August 1993, Dr. Grewe performed the right knee surgery. Claimant then requested a
hearing, in part alleging that the SAIF Corporation "de facto" denied medical services. SAIF moved to
dismiss the request for hearing, arguing that the Hearings Division lacked jurisdiction because,
inasmuch as claimant’s medical services were governed by a MCO contract, his sole remedy to contest
the denial of treatment lay in requesting review from the Director. The AL] denied the motion and
further concluded that claimant proved that the knee surgery was reasonable and necessary and,
accordingly, compensable.

_On review, relying on Job G. Lopez, 47 Van Natta 193 (1995), we agreed with the AL]J that the
Hearings Division had jurisdiction over claimant's request for hearing. Richard R. Elizondo, supra. We
also agreed that the knee surgery was compensable. Id.

SAIF petitioned for judicial review. Thereafter, the court remanded for reconsideration in light
of DCBS v. Lopez, supra. We proceed with our reconsideration.

In Job G. Lopez, based on the language in former ORS 656.260(6), we reasoned that the Director
was not vested with exclusive jurisdiction to review an MCO's decision regarding an attending
physician's request for authorization of medical services. 47 Van Natta at 194-200. Moreover, we
determined that the appropriate forum depended on the type of medical services in dispute. Id. at 200.
Citing Martin v. City of Albany, 320 Or 175 (1994), we held that, if there had been no request for
Director review, and the dispute concerned the reasonableness and necessity of treatment, the Hearings
Division had_jurisdiction to review the matter. Id. The legislature subsequently amended ORS
656.327(1)(a),} 656.260(6)2 and 656.704(3),3 which retroactively apply to this case. E.g., Job G. Lopez,
48 Van Natta 1098 (1996). Furthermore, as we have previously held, those statutes overruled our
decision in Job G. Lopez, supra, and vest the Director with exclusive jurisdiction over all MCO medical
services disputes, including those currently pending before the Board. Ronald R. Streit, Sr., 47 Van
Natta 1577 (1994).

10Rs 656.327(1)(a) now provides:

"If an injured worker, an insurer or self-insured employer or the Director of the Department of Consumer and Business
Services believes that the medical treatment, not subject to ORS 656.260, that the injured worker has received, is
receiving, will receive or is proposed to receive is excessive, inappropriate, ineffectual or in violation of rules regarding
the performance of medical services, the injured worker, insurer or self-insured employer shall request review of the
treatment by the director and so inform the parties.”

2 0Rrs 656.260(6) provides, in relevant part: "Any issue concerning the provision of medical services to injured workers
subject to a managed care contract * * * shall be subject solely to review by the director * * *.”

3 ORS 656.704(3) now provides: ,

"For purposes of determining the respective authority of the director and the board to conduct hearings, * * * matters
concerning a claim under this chapter are those matters in which a worker's right to receive compensation, or the
amount thereof, are directly in issue. However, such matters do not include any disputes arising under ORS * * *
656.260, 656.327 * * *."
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The matter is this proceeding concerns a dispute over medical services that is subject to a MCO
contract. Consequently, exclusive jurisdiction of the matter lies with the Director.

On reconsideration of our prior order, we vacate the ALJ's order dated July 14, 1994. Claimant's
request for hearing is dismissed for lack of jurisdiction.

IT IS SO ORDERED.

July 10, 1996 Cite as 48 Van Natta 1509 (1996)

In the Matter of the Compensation of
KELLY P. FINUCANE, Claimant
WCB Case No. 93-15028
ORDER ON REMAND
Carney, et al, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. Pursuant to the court's
June 24, 1996 order, this matter has been remanded for reconsideration in light of DCBS v Lopez, 139
Or App 322 (1996). In our prior order, we affirmed the Administrative Law Judge's (AL]J’ s)1 order that:
(1) denied the SAIF Corporation's motion to dismiss claimant's hearing request, concluding that the
Hearings Division had jurisdiction over a Managed Care Organization (MCO) proposed medical services
dispute; and (2) awarded an attorney fee under former ORS 656.386(1) for prevailing without a hearing
over SAIF's "de facto" denial of claimant's proposed low back surgery. Citing Lopez, the court has
remanded for reconsideration.

FINDINGS OF FACT
We adopt the AL]J's findings of fact, with the exception of his "Ultimate Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

We first summarize the relevant facts of this case. Claimant compensably injured his low back
in February 1993. SAIF accepted a herniated disc at L5-S1. After an initial disc surgery, claimant’s
symptoms recurred and worsened. Dr. Mawk, neurosurgeon, ultimately became claimant's attending
physician. Dr. Mawk is a member of CareMark Comp, an MCO with whom SAIF had contracted. Dr.
Mawk requested authorization from SAIF to perform a second spinal surgery at the same level after
diagnostic imaging revealed scarring and nerve root compression at the surgical site. SAIF forwarded
the request to CareMark Comp, which disapproved the proposed surgery request. Shortly thereafter,
claimant requested a hearing regarding SAIF's "de facto" denial of his claim for low back surgery.

Dr. Mawk appealed CareMark Comp's disapproval of the proposed surgery through its internal
dispute resolution process, finally receiving approval of the procedure on March 22, 1994. Dr. Mawk
performed the surgery on March 23, 1994. On April 22, 1994, SAIF informed claimant's attorney that it
"acquiesced” to CareMark Comp's medical decision that surgery was reasonable and necessary.

At the May 31, 1994 hearing, claimant specified that the sole issue was his entitlement to an
attorney fee under former ORS 656.386(1) for obtaining an acceptance of claimant's request for medical
services without a hearing. SAIF, after contending that it had never denied compensability, moved to
dismiss the hearing request, arguing that exclusive jurisdiction rested with the Director. The AL]J denied
the motion, concluding that the Hearings Division, not the Director, had jurisdiction over the surgery
request, and awarded claimant an attorney fee for prevailing without a hearing over the "de facto"
denial of the medical services request. SAIF requested Board review.

On review, we affirmed the AL]'s order. In doing so, we relied on our decision in Job G.
Lopez, 47 Van Natta 193 (1995), hereinafter Lopez I, in which we rejected the carrier's assertion that,
under former ORS 656.260, the MCO statute, and former ORS 656.704(3), the Director had exclusive

1 Formerly referred to as "Referee.”
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jurisdiction over a MCO proposed medical services dispute. 47 Van Natta at 194-200. Rather, in Lopez
I, we concluded that, in the MCO context, where jurisdiction lies depends on the type of medical
services in dispute. Id. at 200. Citing Martin v. City of Albany, 320 Or 175 ( 1994), and efferson v.
Sam's Cafe, 123 Or App 464 (1993), rev den 320 Or 453 (1994), we held that, because the dispute
involved a proposed surgery, the Hearings Division had exclusive jurisdiction to review the matter. 47
Van Natta at 201-02.

Applying the Lopez 1 holding to the facts of the present case, we determined that, because the
request for the low back surgery involved proposed curative medical services, under Martin v. City of
Albany and Jefferson v. Sam's Cafe, jurisdiction to review the request was vested solely in the Hearings
Division. Accordingly, we affirmed the AL]'s decision denying SAIF's motion to dismiss.

SAIF requested judicial review. Citing DCBS v. Lopez, supra, the court remanded the matter
for reconsideration. We proceed with our reconsideration.

Subsequent to our order, the legislature amended ORS 656.327(1)(a), 656.260(6), and 656.704(3).
Amended ORS 656.704(3) now provides, in relevant part:

"For purposes of determining the respective authority of the director and the board to
conduct hearings, investigations and other proceedings under this chapter, and for
determining the procedure for the conduct and review thereof, matters concerning a
claim under this chapter are those matters in which a worker's right to receive
compensation, or the amount thereof, are directly in issue. However, such matters do
not include any disputes arising under ORS 656.245, 656.248, 656.260, 656.327 * * * "
(Emphasis added).

Amended ORS 656.327(1)(a) now provides:

"If an injured worker, an insurer or self-insured employer or the Director of the
Department of Consumer and Business Services believes that the medical treatment, not
subject to ORS 656.260, that the injured worker has received, is receiving, will receive or
is proposed to receive is excessive, inappropriate, ineffectual or in violation of rules
regarding the performance of medical services, the injured worker, insurer or self-
insured employer shall request review of the treatment by the director and so notify the
parties.” (Emphasis added).

Amended ORS 656.260(6) now provides, in relevant part: "Any issue concerning the provision
of medical services to injured workers subject to a managed care contract * * * shall be subject solely to
review by the director or the director's designated representatives, or as otherwise provided in this
section.” (Emphasis added).

Except as provided otherwise, the amendments of Senate Bill 369 (SB 369) apply to matters for
which the time to appeal the Board's decision has not expired or, if appealed, has not been finally
resolved on appeal. Newell v. SAIF, 134 Or App 625, aff'd on recon 136 Or App 280 (1995); Volk v.
America West Airlines, 135 Or App 565, 572-73 (1995). Here, the Board's decision was appealed;
however, because the court remanded for reconsideration, the Board's decision was not finally resolved
on appeal. In addition, amended ORS 656.327(1)(a), 656.327(2), 656.260(6), and 656.704(3) are not
among the exceptions to this general retroactivity rule, see SB 369, § 66 (listing exceptions to general
retroactivity provision). Therefore, the amended versions of the statutes apply here.

In DCBS v. Lopez, supra, the court cited Newell v. SAIF, supra, and remanded for
reconsideration our decision in Lopez I, supm.2 In Newell v. SAIF, 136 Or App at 283, the court held
that amended ORS 656.327(1)(a) and 656.704(3) provide that the director has exclusive jurisdiction to
review proposed medical treatment. Because the treatment here concerned a proposed medical
treatment, the Director has exclusive jurisdiction over this medical services issue.

2 On remand, applying the reasoning that follows in the body of the present order, we determined that exclusive
jurisdiction of the MCO proposed medical services dispute rested with the Director. Job G. Lopez, on remand 48 Van Natta 1098
(1996), hereinafter Lopez II.
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Furthermore, in Ronald R. Streit, Sr., 47 Van Natta 1577 (1995), we concluded that, under
amended ORS 656.260(6), the Director has exclusive jurisdiction over all MCO medical services disputes,
including those currently pending before the Board. We also found that amended ORS 656.704(3)
supported this conclusion. In addition, we held that amended ORS 656.260(6) overruled our decision in

Lopez 1, supra.
Here, the matter at issue pertains to a MCO proposed medical services dispute. Accordingly,

exclusive jurisdiction of this dispute lies with the Director, not the Hearings Division. Amended ORS
656.327(1)(a); 656.260(6); 656.704(3); Newell v. SAIF, supra; Ronald R, Streit, Sr., supra; Lopez II, supra.

Finally, given the fact that the medical services matter before the AL] was solely within the
jurisdiction of the Director, it necessarily follows that neither the AL] nor the Board has authority to
award attorney fees for "prevailing” in that matter. See ORS 656.385(1); Dewey W. Kennedy, 48 Van
Natta 897 (1996) (where the basis of a penalty is disputed medical services over which the Director has
exclusive jurisdiction, the Board is without authority to award a penalty relating to such a dispute).

Consequently, on reconsideration of our prior order, we vacate the ALJ's July 6, 1994 order.
Claimant's request for hearing is dismissed for lack of jurisdiction.

IT IS SO ORDERED.

July 10, 1996 Cite as 48 Van Natta 1511 (1996)

In the Matter of the Compensation of
FILIBERTO B. ROSAS, Claimant
WCB Case No. 95-10038
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Daughtry's order that:
(1) found that claimant had timely requested reconsideration of a February 21, 1995 Notice of Closure;
and (2) increased claimant's unscheduled permanent disability award for a low back injury from 25
percent (80 degrees), as awarded by a Notice of Closure, to 29 percent (92.8 degrees). On review, the
issues are jurisdiction and, potentially, extent of unscheduled permanent disability.

We adopt and affirm the AL]J's order with the following supplementation.

Timeliness of Appeal of February 21, 1995 Notice of Closure

Claimant has an accepted disabling claim with SAIF for a lumbosacral strain. The claim was first
closed by a Notice of Closure on February 21, 1995 which awarded temporary partial disability from
April 13, 1994 to October 31, 1994, and 25 percent unscheduled permanent disability. On April 5, 1995,
SAIF issued a second Notice of Closure that changed the temporary partial disability award by awarding
temporary partial disability from April 16, 1994 through October 31, 1994. The "corrected" Notice of
Closure contained the following language:

"On February 21, 1995, a Notice of Closure was issued on your claim. That Notice of
Closure was incorrect and is hereby corrected as follows:

"k ok ok ok N

"Notice: Any party has the right to request reconsideration (or a hearing if applicable)
for a period of 180 days from the mailing date of this order only for those changes made
by this order. This correction becomes a part of and should be attached to the Feb 21,
1995 Notice of Closure which remains the same in all other respects. Your aggravation
rights remain unchanged.” (Ex. 13, emphasis in original).
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Claimant requested reconsideration on August 9, 1995, which was within 180 days of both the
original and the corrected Notice of Closure. The request for reconsideration referenced the April 5,
1995 "corrected” Notice of Closure and raised the issue of unscheduled permanent partial disability.

On September 1, 1995, the Department issued an Order on Reconsideration which affirmed the
April 5, 1995 Notice of Closure. In the "explanatory notes” attached to the Order on Reconsideration,
the Department's appellate reviewer indicated that claimant had requested reconsideration only of the
April 5, 1995 Notice of Closure and that the corrected February 21, 1995 Notice of Closure had become
final by operation of law. The appellate reviewer found that since the "corrected” Notice of Closure
dealt solely with temporary disability, the appeal rights for the issues of extent of permanent disability
had expired. On the basis of this reasoning, the Department’s reconsideration order did not address the
issue of permanent disability.

On September 7, 1995, claimant requested a hearing challenging the September 1, 1995 Order on
Reconsideration.

The ALJ found that the August 9, 1995 request for reconsideration was a request for
reconsideration of both the February 21 and April 5, 1995 notices of closure. The AL] based his
conclusion on the fact that the April 5, 1995 "corrected” Notice of Closure specifically referred to the
February 21 Notice of Closure and expressly noted that any changes made by the April 5 Notice of
Closure were made a part of the February 21, 1995 notice. The AL] reasoned that the language of the
April 5, 1995 Notice of Closure suggested that the April 5, 1995 Notice of Closure was not separate and
apart from the February 21, 1995 Notice of Closure, but rather was subsumed within it.1

For the following reasons, we agree with the ALJ that the request for reconsideration was of
both the April 5 and February 21, 1995 notices of closure. Claimant's request for reconsideration
specifically raised the issue of the extent of permanent disability. Only the February 21, 1995 closure
notice addressed the issue of permanent disability. This fact suggests that both orders were being
appealed. This conclusion is further supported by the language contained in the second notice of
closure. That "corrected” notice specifically stated that it "becomes a part of and should be attached to
the February 21, 1995 Notice of Closure which remains the same in all other respects.” Given this
language, the fact that the request raised the issue addressed by the first closure order, and the fact that
the request was within 180 days of both the February 21 and April 5 "corrected” orders, we conclude
that the request for reconsideration was a timely appeal of both closure orders.

1 The AL] also noted that the 180 days to appeal the February 21, 1995 Notice of Closure would have expired on August
20, 1995, absent an appeal. Reconsideration was requested by claimant on August 9, 1995 and took from August 9 to September 1,
1995. The time from the request for reconsideration until the reconsideration order is issued is not counted against the 180 days to
request a hearing. See former ORS 656.268(6)(b). Thus, if claimant requested reconsideration of the February 21, 1995 notice on
August 9, 1995, the last date on which claimant could timely request a hearing on the February 21, 1995 notice was September 12,
1995. Claimant requested a hearing on September 7, 1995. Thus, his hearing request was timely.

2 QAIF argues that the ALJ's interpretation of the language of the "corrected” notice effectively renders former OAR 436-
30-020(10) (now OAR 436-30-0020(13)) a nullity. We disagree. Former OAR 436-30-020(10) provided:

"Requests for reconsideration of a Notice of Closure corrected pursuant to Section (9) of this rule must be received within
180 days of the mailing date of the corrected Notice of Closure. Requests for reconsideration of a corrected Notice of
Closure may only address those areas changed by the corrected notice."

We agree with the AL]J that the language contained in the "corrected” notice gives the impression that the "corrected" notice
becomes a part of the initial closure and that the two orders should be considered one. To that extent, the language contained in
SAIF's "corrected” Notice of Closure is misleading. See former OAR 436-35-020(10). Here, however, we have found that
claimant’s request for reconsideration served to timely appeal both the corrected and the initial closure notices. Had claimant
failed to timely appeal the initial closure notice, he would be able to challenge only the areas changed by the corrected notice. See
Eugenia S. Torres, 48 Van Natta 125 (1996) (Chair Hall dissenting). Thus, contrary to SAIF's contention, the rule has not been
nullified. Rather, the rule does not apply in this factual situation where both orders have been timely appealed.
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We contrast this case to Eugenia S. Torres, suDra.3 In Torres, the carrier issued a September 29,
1993 Notice of Closure, as well as a January 17, 1994 "corrected" Notice of Closure. The corrected notice
changed only the temporary disability awarded by the initial notice. Within 180 days of the corrected
notice, but more than 180 days after the initial notice, the claimant requested reconsideration of the
second closure notice. The claimant sought a permanent disability award.

We held that the claimant's appeal of the initial notice was untimely since more than 180 days
had passed between its issuance and the claimant's request for reconsideration. Finding that claimant
had timely appealed only the "corrected” closure order, we held that the claimant could challenge only
those areas changed by the corrected notice. Because the corrected notice did not address permanent
disability, we found that the claimant could not raise that issue.

Here, unlike in Torres, claimant requested reconsideration of the initial Notice of Closure within
180 days. Moreover, as we concluded above, claimant effectively requested reconsideration of both the
April 5 and February 21, 1995 notices. Thus, claimant was entitled to raise any issues addressed by
either notice of closure. Based on this reasoning, we agree with the AL] that claimant was entitled to
raise the issue of unscheduled permanent disability.

Unscheduled Permanent Disability

The only issue raised by the parties is the value for the adaptability factor. Specifically, the
parties dispute the value for claimant's base functional capacity (BFC). The AL]J found that claimant's
BFC was heavy. This conclusion was based on claimant’'s testimony and an undated work history.
SAIF objects to the ALJ's reliance on claimant's testimony to conclude that claimant performed the
duties of a "Farm Worker General 1I,” DOT 421.687-0101. We agree with SAIF that claimant's testimony
is not admissible under ORS 656.283(7). Joe R. Ray, 48 Van Natta 325, on recon 48 Van Natta 458
(1996); Dean ]. Evans, 48 Van Natta 1092 (1996). Accordingly, claimant’s hearing testimony cannot be
considered to establish the adaptability factor.

SAIF contends that the undated work history is insufficient evidence on which to conclude that
claimant performed the duties of a Farmworker, General II. The work history, which lists claimant's
jobs for the last ten years, indicates that claimant had previously been a farmworker. Claimant
describes the farmwork duties he performed as "everything from a farm.” Based on this unrebutted
work history, we conclude that claimant has performed general farm labor during the last ten years. We
further find this unrebutted evidence sufficient to establish that claimant performed general farmworker
duties, described by the DOT as Farmworker, General II, DOT # 421.687-010. The DOT describes this
job as being in the heavy category. Thus, we agree with the AL] that claimant's BFC is heavy and we
affirm the AL]J's finding of an adaptability factor of 4.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant’'s attorney's services on review is $1,000, payable by the SAIF Corporation.
In reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated January 10, 1996, as amended January 29, 1996, is affirmed. For services
on Board review, claimant's attorney is awarded $1,000, payable by SAIF.

3 Although bound by the doctrine of stare decisis to follow the Torres holding, Chair Hall directs the parties' attention to
his dissenting opinion.
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In the Matter of the Compensation of
BENJAMIN G. SANTOS, Claimant
WCB Case No. 92-05344
ORDER ON REMAND
Schneider, et al, Claimant Attorneys
Michael O. Whitty (Saif), Defense Attorney

This case is before the Board on remand from the Court of Appeals. Santos v. Caryall
Transport, 137 Or App 527 (1995). The court reversed our prior order which adopted and affirmed an
Administrative Law Judge's (AL]'s) order that declined to award temporary disability compensation past
claimant's medically stationary date. Noting that the amendments to ORS 656.262(4), 656.268(1), (2)
and (3) may affect the outcome in this case, the court has remanded for reconsideration in light of the
1995 amendments to those statutes. In accordance with the court's instructions, and after consideration
of the parties’ supplemental briefs, we now proceed with our reconsideration.

FINDINGS OF FACT

We adopt the ALJ's "findings of fact,” with the following supplementation.

By a January 6, 1993 Determination Order, claimant was found to be medically stationary on
December 5, 1991. (Ex. 58). ‘

We do not adopt the ALJ's "findings of ultimate facts.”

CONCLUSIONS OF LAW AND OPINION

We begin with a summary of the relevant facts and procedural background of this case.
Claimant sustained a compensable low back and right hip injury on January 7, 1991. He was initially
taken off work, but Dr. Flemming, claimant’'s then-attending physician, released him to light duty on
February 8, 1991. In May 1991, claimant obtained work in a modified capacity with another employer.

Claimant returned to Dr. Flemming in December 1991, but Dr. Flemming made no comment
regarding whether claimant was medically stationary or released to regular work. Thereafter, claimant
saw Dr. Feldstein, who stated she was not authorizing time loss. In early 1992, claimant saw Dr. Tilson
and again saw Dr. Feldstein. Neither physician authorized time loss.

SAIF paid temporary disability compensation through December 5, 1991. Claimant requested a
hearing, contending that he was entitled to temporary disability compensation after December 5, 1991.

At hearing, the ALJ initially held that claimant was entitled to temporary partial disability
compensation from December 6, 1991 through October 14, 1992, reasoning that claimant had been
released only to modified work at the time SAIF terminated temporary disability compensation. The
ALJ also assessed a penalty on the unpaid compensation for SAIF's unreasonable conduct.

SAIF requested reconsideration of the AL]'s order and moved to reopen the record. The ALJ
reopened the record to admit the January 6, 1993 Determination Order, which determined that claimant
was medically stationary on December 5, 1991. Consequently, on reconsideration, the AL]J held, relying
on Lebanon Plywood v. Seiber, 113 Or App 651 (1992), that temporary disability compensation after the
medically stationary date could not be granted. Thus, the ALJ declined to award temporary partial
disability after December 5, 1991.

Claimant requested Board review. The only issue raised by both parties was whether claimant
was entitled to temporary disability compensation after the medically stationary date. On review, we
affirmed the AL]J's order.

Claimant requested judicial review. The court reversed our decision, citing the 1995
amendments to ORS 656.262(4), 656.268(1), (2) and (3), and has remanded for reconsideration. Santos
v. Caryall Transport, supra. Pursuant to the court's mandate, we proceed with our reconsideration.




Benjamin G. Santos, 48 Van Natta 1514 (1996) 1515

As amended in 1995, ORS 656.262(4) provides, in material part, that temporary disability
compensation shall be paid if authorized by the attending physician. ORS 656.262(4)(a). The statute
further provides that temporary disability compensation is not due pursuant to ORS 656.268 "after the
worker's attending physician ceases to authorize temporary disability or for any period of time not
authorized by the attending physician.” ORS 656.262(4)(f). In addition, an attending physician's
authorization of temporary disability under ORS 656.268 is effective to retroactively authorize the
payment of temporary disability only 14 days prior to its issuance. Id.

Amended ORS 656.268 now provides, in material part,] that temporary disability benefits may
be terminated upon the occurrence of any event that causes temporary disability compensation to be
lawfully terminated under ORS 656.262(4). ORS 656.268(3)(d). In addition, the statute continues to
provide that temporary disability may be terminated when the worker returns to regular or modified
work, when the attending physician releases the worker to regular work, or when the worker is released
to modified work, such work is offered in writing, and the worker fails to begin such employment.
ORS 656.268(3)(a), (b), ().

Except as provided otherwise, the amendments of Senate Bill 369 apply to matters for which the
time to appeal the Board's decision has not expired or, if appealed, has not been finally resolved on
appeal. Volk v. America West Airlines, 135 Or App 565, 572-73 (1993). Because amended ORS
656.262(4) and 656.268(1), (2) and (3) are not among the exceptions to this general rule, the amended
versions of the statutes apply here. See Or Laws 1995, ch 332, § 66 (SB 369, § 66) (listing exceptions to
general retroactivity provision).

The ALJ held that, consistent with Lebanon Plywood v. Seiber, supra, he had no authority to
award temporary disability compensation after claimant’s medically stationary date. In Seiber, the
court held that the Board has no authority to award "procedural” temporary disability benefits beyond
the medically stationary date. 113 Or App at 653-54. We find nothing in the 1995 amendments to the
Workers' Compensation Law that warrants a different result. In our Order on Remand in WCB Case
No. 93-11469, which issued this date, we rejected claimant's argument that ORS 656.268, as amended in
1990 and 1995, eliminated the distinction between procedural and substantive entitlement to temporary
disability benefits. See Jimmie G. Clark, 45 Van Natta 2308, 2309 n.1 (1993); Soledad Flores, 43 Van
Natta 2504, 2506-2508 (1991). Based on our review of the statutory text and legislative history, we
concluded that amended ORS 656.268 continues to address a claimant's entitlement to "procedural”
temporary disability benefits, i.e., payment of temporary disability benefits during an open claim.

Alternatively, were we to decide whether claimant was procedurally entitled to temporary
disability compensation after December 5, 1991, we would find that he is not entitled to such
compensation. Pursuant to amended ORS 656.262(4) and 656.268(3), a worker is procedurally entitled to
temporary disability compensation only for such periods as authorized by an attending physician. See
Daral T. Morrow, 48 Van Natta 497, 499 (1996). Here, the attending physician did not authorize
temporary disability compensation after December 5, 1991. (Ex. 57-2; see also Exs. 18, 26, 28, 30, 46).
Therefore, pursuant to amended ORS 656.262(4)(f) and 656.268(3)(d), claimant would not be entitled to
procedural temporary disability compensation after December 5, 1991.

Accordingly, on reconsideration of our August 5, 1994 order, we affirm the AL]J's April 28, 1993
order, as reconsidered October 8, 1993.

IT IS SO ORDERED.

10Rs 656.268(1) and (2) were also amended by Senate Bill 369. ORS 656.268(1) and (2) now provide that, under certain
circumstances, a claim may be closed before the worker's condition is medically stationary. In this case, however, the claim was
closed after claimant became medically stationary. Therefore, the amendments to ORS 656.268(1) and (2) do not affect the
outcome in this case.
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In the Matter of the Compensation of
BENJAMIN G. SANTOS, Claimant
WCB Case No. 93-11469
ORDER ON REMAND
Schneider, et al, Claimant Attorneys
Michael O. Whitty (Saif), Defense Attorney

This case is before the Board on remand from the Court of Appeals. Santos v. Caryall
Transport, 138 Or App 701 (1996). The court reversed that portion of our prior order, Benjamin G.
Santos, 46 Van Natta 1912 (1994), that adopted and affirmed an AL]'s order which affirmed an Order on
Reconsideration that did not award claimant temporary disability compensation after his medically
stationary date. The court has remanded for reconsideration in light of the 1995 amendments as they
affect the temporary disability award. In accordance with the court's instructions, and after
consideration of the parties’ supplemental briefs, we now proceed with our reconsideration.

FINDINGS OF FACT

We republish the findings of fact from our prior order, Benjamin G. Santos, supra, 46 Van Natta
1912-13, with the following supplementation.

A January 6, 1993 Determination Order found claimant to be medically stationary on December
5, 1991, and awarded periods of temporary disability through December 5, 1991. (Ex. 32). Those
portions of the Determination Order were affirmed by an Order on Reconsideration issued September
22, 1993. (Ex. 44-2).

CONCLUSIONS OF LAW AND OPINION

We begin with a summary of the relevant facts and procedural history of this case. Claimant
sustained a compensable low back and right hip injury on January 7, 1991. Claimant was initially taken
off work, but Dr. Flemming, claimant's then-attending physician, released him to light duty on February
8, 1991. In May 1991, claimant obtained work in a modified capacity with another employer.

In June 1992, Dr. Flemming indicated that he last saw claimant on December 5, 1991, at which
time he was medically stationary. (Ex. 25; see also Ex. 30). A Determination Order issued January 6,
1993, awarding periods of temporary disability until December 5, 1991, and declaring claimant medically
stationary on that date. (Ex. 32). Claimant requested reconsideration of the Determination Order. (Ex.
40).

On reconsideration, the Appellate Unit affirmed the award of temporary disability through
December 5, 1991, as well as that portion of the Determination Order that found claimant to be
medically stationary on December 5, 1991. (Ex. 44). Claimant requested a hearing from the Order on
Reconsideration. ’

At hearing on December 23, 1993, the AL] affirmed the September 22, 1993 Order on
Reconsideration. Regarding the temporary disability award, the AL] rejected claimant’'s contention that
he was entitled to temporary disability benefits from his medically stationary date to the date of the
Determination Order. In doing so, the AL]J relied on our decision in Jimmie G. Clark, 45 Van Natta
2308 (1993). Claimant requested Board review.

On review, we affirmed the AL]'s order. Benjamin G. Santos, supra. Specifically, regarding
the temporary disability issue, we adopted and affirmed that portion of the AL]'s order that held that
claimant was not entitled to temporary disability compensation after his medically stationary date. In
doing so, we relied on our decisions in Jimmie G. Clark, supra, and Thomas M. Aldrich, 46 Van Natta
1025 (1994), as well as the court's decision in Lebanon Plywood v. Seiber, 113 Or App 651 (1992).

Claimant petitioned for judicial review. The court affirmed that portion of our order that rated
the extent of claimant's permanent disability. However, citing Volk v. America West Airlines, 135 Or
App 565 (1995), the court reversed and remanded for reconsideration of the temporary disability award.
Santos v. Caryall Transport, supra. Pursuant to the court's mandate, we proceed with our
reconsideration.
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Claimant challenged the Determination Order and Order on Reconsideration, contending that he
was entitled to temporary disability benefits after December 5, 1991. Since claimant's claim is closed,
the issue in this case is his substantive entitlement to temporary disability benefits. Substantive
entitlement to temporary disability benefits, which is codified by ORS 656.210 and developed by case
law, provides that temporary disability benefits are due for those periods during which the worker was
disabled due to the compensable injury, prior to becoming medically stationary. See SAIF v. Taylor,
126 Or App 658 (1994); Lebanon Plywood v. Seiber, supra, 113 Or App at 653-54; Dorothy E. Bruce, 48
Van Natta 518, 519 (1996); Esther C. Albertson, 44 Van Natta 2058, 2059, aff'd Albertson v. Astoria
Seafood Corporation, 116 Or App 241 (1992); Soledad Flores, 43 Van Natta 2504, 2506 (1991). ORS
656.210 was not amended in 1990, nor was it amended in any way material to this analysis in 1995.1

In Seiber, the court held that a worker is substantively entitled to temporary disability benefits
only until the condition is medically stationary, and that the Board has no authority to award temporary
disability benefits beyond the medically stationary date. Seiber, supra, 113 Or App at 653-54. Inasmuch
as we find nothing in the 1995 amendments that warrants a different result, we conclude that Seiber
remains good law. See Dorothy E. Bruce, supra.

Here, claimant's claim was closed by a January 6, 1993 Determination Order, which awarded
periods of temporary disability through December 5, 1991 and found claimant to be medically stationary
on that date. On reconsideration, the Appellate Unit also awarded temporary disability only through
December 5, 1991, and affirmed the medically stationary date. Claimant requested a hearing, but did
not challenge the medically stationary date. Since there is no dispute that claimant was medically
stationary on December 5, 1991, and since he is entitied to substantive temporary disability
compensation only until he is medically stationary, we conclude that claimant's temporary disability
award was properly terminated on December 5, 1991.

We reject claimant's argument that ORS 656.268, as amended in 1990 and 1995, requires a
different result. ORS 656.268 addresses a claimant's entitlement to temporary disability compensation
during an open claim; that is, his entitlement to procedural temporary disability compensation.
Fazzolari v. United Beer Distributors, 91 Or App 592, 595 (1988); see also Thomas M. Aldrich, supra
(holding that the 1990 version of ORS 656.268(3) applies to procedural entitlement to temporary
disability benefits); Soledad Flores, supra, 43 Van Natta at 2506-08 (holding that 1990 amendments to
ORS 656.268 did not eliminate distinction between procedural and substantive entitlement to temporary
disability benefits). We have previously held that the 1990 amendments to ORS 656.268 did not
eliminate the distinction between procedural and substantive entitlement to temporary disability
benefits. See Jlimmie G. Clark, supra, 45 Van Natta at 2309 n.1; Soledad Flores, supra.

We find nothing in the 1995 amendments to ORS 656.268 that requires a different result.
Subparagraph (d), which was added to ORS 656.268(3) in 1995, merely provides another avenue for
terminating procedural temporary disability during an open claim. Ivan E. Dame, 48 Van Natta 1228
(1996). The legislative history cited by claimant in his supplemental brief indicates as much.2 Thus, we

T The 1995 amendments to ORS 656.210 pertain to the rate of temporary disability compensation and the "three-day
waiting period" prior to a worker's receipt of temporary disability benefits. Amended ORS 656.210(2), (3).

2 Claimant cited Representative Mannix's remarks to the Senate Committee on Labor and Government, January 30, 1995,
Tape 15B at approx. 210:

"REP. MANNIX 656.268, sub (3)(e): Restates the conditions for terminating time loss or temporary disability. The reform
bill in 1990 permitted the payment of benefits to be disallowed at claim closure. It didn't provide a procedural
mechanism for those payments to be terminated at the time the conditions occurred. What happens, then, is you end
up, procedurally, having to still pay the benefits. And later, when you close the claim, oh, gee, we knew all along we
were overpaying; we had to overpay; we couldn't stop. This says, no, if you are aware that the event has occurred that
allows you to eliminate the entitlement of temporary disability compensation, take the action at that time. Don't incur
what is, in many cases, an automatic overpayment.” (Claimant’'s Supp. Brief at 4).

Representative Mannix's comments indicate an intent to close the gap between procedural payments of temporary
disability and substantive entitlement to such benefits in an effort to minimize procedural overpayments of compensation. Based
on our review of the statutory text and legislative history, we conclude the legislature sought to close this gap by amending ORS
656.268(3) to authorize, in specific circumstances, earlier termination of procedural payments, not to extend substantive entitlement
to temporary disability benefits beyond a claimant’s medically stationary date.
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find nothing in the 1995 amendments to ORS 656.268 that indicates an intention to eliminate the
distinction between substantive and procedural entitlement to temporary disability benefits, and we
conclude that amended ORS 656.268 continues to address a claimant's entitlement to procedural
temporary disability benefits. For the aforementioned reasons, we decline claimant's invitation to
overturn or otherwise modify our decision in Ivan E. Dame, Supra.

Here, however, the issue is claimant’'s entitlement to substantive temporary disability benefits.
ORS 656.268 does not pertain to that determination. Therefore, we conclude that the 1995 amendments
of Senate Bill 369 do not affect our prior decision regarding claimant's entitlement to substantive
temporary disability benefits.

Accordingly, on reconsideration, as supplemented herein, we republish our September 27, 1994
order.

IT IS SO ORDERED.

July 11, 1996 Cite as 48 Van Natta 1518 (1996)

In the Matter of the Compensation of
THEODORE J. McVAY, Claimant
WCB Case Nos. 94-06509, 93-13545 & 93-05737
ORDER ON REVIEW
Welch, Bruun, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys
Roberts, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Liberty Northwest Insurance Corporation (Liberty) requests review of that portion of
Administrative Law Judge (AL]) Peterson’s order that set aside its denial of claimant's occupational
disease claim for bilateral carpal tunnel syndrome (CTS). On review, the issue is the preclusive effect of
a stipulation. We affirm.

FINDINGS OF FACT

Claimant has been employed by Liberty's insured as a farm worker for many years. In late
1992, claimant began to experience hand numbness, primarily on the right side. On February 17, 1993,
Dr. Blake, orthopedic surgeon, examined claimant for right wrist symptoms. (Ex. 26). Dr. Blake
diagnosed deQuervain's syndrome.

On April 1, 1993, claimant filed a claim for right wrist tendonitis. (Ex. 33). Liberty issued a
denial of right wrist deQuervain's syndrome in May 1993. (Ex. 37). Claimant requested a hearing to
challenge the denial.

In July 1993, Dr. Nathan, orthopedic surgeon, examined claimant at Liberty's request. (Ex. 40).
At that time, claimant reported bilateral hand symptoms that were more prominent on the right side.
(Ex. 40-1). Dr. Nathan diagnosed right deQuervain's tenosynovitis, as well as bilateral carpal tunnel
syndrome and bilateral lesion of the ulnar nerve. (Ex. 40-4). Dr. Nathan opined that the major
contributing cause of claimant's deQuervain's tenosynovitis was his work activities. (Ex. 40-5).
However, Dr. Nathan reported that "there is no evidence that hand activities have caused or altered the
natural progression of the intrinsic neuropathic process [i.e., claimant's median and ulnar nerve
entrapment neuropathies].” (1d.).

The parties entered into negotiations and, in January 1994, agreed to settle claimant's right wrist
injury claim. The Stipulation and Order recited, in pertinent part:

"Claimant filed a claim on April 1, 1993, alleging that he m]ured his right wrist at work
on November 10, 1992.

This claim was denied by letter dated May 13, 1993.

Claimant filed a Request for Hearing raising the issue of compensability.




Theodore J. McVay, 48 Van Natta 1518 (1996) 1519

The parties agree to settle all issues raised or raisable at this time as follows:

Liberty Northwest Insurance Corporation shall rescind its denial dated May 13, 1993 and
issue a Notice of Claim Acceptance accepting DeQuervain's tenosynovitis of the right
thumb, and process said claim to closure.

Tk * % * K&

The Request for Hearing is dismissed with prejudice, as are all issues raised or raisable."
(Ex. 48).

Liberty's counsel signed the stipulated agreement on January 17, 1994. Claimant's counsel
signed the Stipulation and Order on January 18, 1994. Claimant signed the agreement on January 24,
1994. Liberty's claims examiner signed the agreement on January 26, 1994. Thereafter, Liberty
forwarded the agreement to the Hearings Division for approval.

On January 25, 1994, Dr. Nye examined claimant. In a report dated the same day, Dr. Nye
opined that claimant's CTS condition was work-related. (Ex. 47). Liberty and claimant's attorney
received copies of Dr. Nye's report on January 31, 1994. (Ex. 48-1; Tr. 3).

On February 2, 1994, an AL]J approved the Stipulation and Order. (Ex. 48-2). Pursuant to the
stipulation, on February 17, 1994, Liberty issued a Notice of Claim Acceptance of "Right Thumb
deQuervain's tenosynovitis." (Ex. 50).

On April 25, 1994, Liberty denied that claimant's employment was the major contributing cause
of claimant's bilateral CTS. (Ex. 51). The denial observed that claimant had entered into a Stipulation
and Order whereby Liberty had rescinded its denial of claimant's right wrist injury claim and accepted
deQuervain's tenosynovitis of the right thumb. The denial continued: "If carpal tunnel syndrome was
an issue, it should have been brought up prior to signing the Stipulation.” Claimant requested a
hearing.

At hearing, the parties agreed that the claim for bilateral CTS was an occupational disease claim,
not an accidental injury claim. (Tr. 7,10). Liberty argued that claimant was precluded from contesting
the compensability of his bilateral CTS occupational disease claim because the February 1994 settlement
concerning the right wrist injury claim settled "all issues raised or raisable.” Liberty contended that, in
view of Dr. Nathan's diagnosis of CTS in July 1993, compensability of CTS could have been negotiated
at the time of the stipulation.

CONCLUSIONS OF LAW AND OPINION

The AL]J concluded that, although Dr. Nye saw claimant on January 25, 1994, prior to approval
of the settlement, claimant's attorney did not receive Nye's report relating the CTS to work activity until
February 22, 1994 (three weeks after the stipulation was approved). Based on that finding, the ALJ
concluded that the issue of the compensability of the CTS condition could not have been negotiated at
the time of the stipulated settlement. We agree with the result reached by the ALJ; however, we base
our conclusion on the following reasoning.

A party may not relitigate any issue resolved by a stipulation, since a party is bound to the
terms of the agreement. Safeway Stores, Inc. v. Seney, 124 Or App 450 (1993). Furthermore, when the
agreement purports to resolve all issues which were raised or could been have raised, the settlement
bars a subsequent claim for a condition that could have been negotiated at the time of the settlement.
Good Samaritan Hospital v. Stoddard, 126 Or App 69, 73, rev den 319 Or 572 (1994). Based on the
court's reasoning and holdings in those cases, we conclude that claimant's bilateral CTS disease claim is
not precluded here.

The issue in Seney was whether a claim involving the worker's previously injured right shoulder
was barred by a settlement agreement which provided, in part, "this stipulation resolves all issues which
were raised or could have been raised by either party on or before the date this settlement is approved by a
Referee.” 124 Or App at 453 (emphasis supplied). Prior to the then-referee's approval, the right
shoulder condition had been characterized as an aggravation of the shoulder injury which was settled by
the parties' agreement. However, after the settlement was approved, the claimant's physician opined
that the condition was actually a new injury rather than an aggravation of the prior injury.
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The court concluded that the claim, whether characterized as an aggravation or a new injury,
was precluded by the agreement. The court first noted that, during negotiations, both parties believed
the claimant had suffered an aggravation of the prior injury. Further, the claimant had sought treatment
for this condition and had requested benefits. In addition, the employer had denied the benefits for the
condition well before the settlement was approved. Based on these facts, the court concluded that
whether ‘"characterized as an aggravation or as a new injury, [claimant's] condition and the
compensability of a potential claim were at issue during the negotiations and before approval of the
settlement.” Id. at 454. The court held that the claimant could not "escape his bargain by
recharacterizing his claim after the fact." Id.

Similarly, in Stoddard, the dispute involved the preclusive effect to be given to a settlement
agreement that expressly resolved "all issues which were raised or could have been raised on or before the
date this settlement is approved by a referee.” 126 Or App at 72 (emphasis supplied). The claimant had
experienced a compensable wrist strain. Following the injury, claimant also complained of forearm
pain. The claimant’s treating physician diagnosed a probable radial nerve entrapment condition. On
the same day that the physician requested authorization to perform surgery for the nerve condition, the
parties entered into a stipulated settlement concerning the accepted wrist claim. The agreement was
approved by the Board one month later. Thereafter, the claimant requested a hearing to determine
compensability of her nerve condition.

The court concluded that the nerve condition claim was barred by the parties’ settlement
agreement. Id. at 73. The court noted that the Board found the disputed condition to be related to the
work injury which was the subject of the agreement. Id. at 73. Further, the Board found that the
disputed condition had been diagnosed and medical treatment had been requested prior to the
settlement. Based on these findings, the court concluded that the condition was an issue that could
have been raised before the date the agreement was approved. Id.

Here, the stipulation provided that the "parties agree to settle all issues raised or raisable at this
time{.]" The parties signed the proposed Stipulation and Order between January 17, 1994 and January
26, 1994. Consequently, the issue is whether claimant's bilateral CTS, which was first related to his
work activities by Dr. Nye in a report received by Liberty and claimant on January 31, 1994, is barred
because it could have been raised and negotiated at the time of the stipulation. We conclude that
claimant's bilateral CTS claim is not barred by the parties' settlement agreement.

Unlike both Seney and Stoddard, there is no causal relationship between the medical condition
settled by the parties (deQuervain’s tenosynovitis) and the subsequently disputed condition (bilateral
CTS). The two conditions here are separate diseases which happen to involve the same body part. The
settlement agreement between the parties related to the deQuervain's tenosynovitis and referenced the
Workers' Compensation Board number assigned to that claim.

Further, whereas the stipulated agreements in Seney and Stoddard expressly resolved issues that
were raised or raisable "on or before the date this settlement is approved by a referee,” the agreement
here resolved issues raised or raisable "at this time.” We conclude that, in this case, the phrase "at this
time” most reasonably relates to the date the parties executed their agreement. Assuming for the sake
of argument that the date of execution is the date of the final signature of the parties, so far as the
parties were aware, only the diagnosis of deQuervain's tenosynovitis was related to claimant's work as
of January 26, 1994. Because Dr. Nye's report, which related the CTS to claimant's work activities was
received by the parties on January 31, 1994, the compensability of the CTS condition was not ripe for
negotiation prior to that date. We find, therefore, that claimant is not precluded by the stipulation from
litigating the compensability of his bilateral CTS occupational disease claim.

Our conclusion is consistent with our prior decision in Ronald A. Krasneski, 47 Van Natta 852
(1995). In that case, prior to entering into a stipulation, the claimant sought treatment for upper
extremity pain. Multiple conditions were diagnosed. Two diagnoses were reportedly related to the
claimant's work. We concluded that those diagnoses "could have been raised" before the settlement
and, thus, were barred from subsequent litigation. However, in the absence of evidence relating the
claimant's other diagnoses to work prior to the stipulated settlement, we concluded that claims for those
conditions were not barred.

Having found that claimant is not precluded from litigating his bilateral CTS claim, we proceed
to the merits. We adopt and affirm the AL]J's reasoning and conclusion that claimant’s work activities
were the major contributing cause of the bilateral carpal tunnel syndrome.
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, payable by Liberty Northwest
Insurance Corporation. In reaching this conclusion, we have particularly considered the time devoted to
the case (as represented by claimant’'s respondent’s brief and his counsel's statement of services), the
complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated November 1, 1995 is affirmed. For services on Board review, claimant is
awarded an assessed attorney fee of $1,200, payable by Liberty Northwest Insurance Corporation.

July 11, 1996 Cite as 48 Van Natta 1521 (1996)

In the Matter of the Compensation of
ROLLIE W. SHANDY, Claimant
WCB Case No. TP-96002
THIRD PARTY DISTRIBUTION ORDER
Burt, Swanson, et al, Claimant Attorneys
Brenda JP Rocklin (Saif), Defense Attorney

Claimant has petitioned the Board for resolution of a dispute regarding a "just and proper"
distribution of proceeds from a third party settlement. See ORS 656.593(3). Specifically, the dispute
concerns whether the SAIF Corporation is entitled to recover, as a portion of its "third party" lien,
payments made pursuant to a Claim Disposition Agreement (CDA), including attorney fees paid out of
the CDA proceeds. We conclude that a distribution entitling SAIF to recover payments made pursuant
to the CDA would be "just and proper.”

FINDINGS OF FACT

On August 9, 1994, claimant suffered a compensable cervical and lumbosacral strain injury.
SAIF accepted the claim and provided benefits. In June 1995, SAIF and claimant entered into a CDA, in
which the parties agreed to "settle claimant's claim for compensation and payments of any kind due or
claimed for all past, present and future conditions, except compensable medical services, for the total
sum of $25,000.00 * * *." The CDA also provided that $4,375 of the $25,000 CDA settlement proceeds
would be distributed to claimant's attorney as an: attorney fee. Finally, the CDA also provided:
"Nothing in this document affects or impairs any of SAIF's rights, including those arising under ORS
656.576 to 656.595."

Claimant initiated a lawsuit against an allegedly negligent third party for damages arising from
his August 9, 1994 injury. In August 1995, SAIF advised claimant's attorney that it had determined that
its lien against any judgment or settlement of the third party action was $46,056.59. The lien amount
included time loss payments of $10,115.30, medical payments of $1,795.50, vocational rehabilitation
payments of $500, a permanent disability award of $8,645.79, and CDA proceeds in the amount of
$25,000.

In December 1995, SAIF approved a settlement between claimant and the third party for
$205,000.

After the third party settlement was reached, claimant's attorney advised SAIF that claimant
disagreed with the amount SAIF asserted as its lien against the third party settlement. Specifically,
claimant disagreed with the inclusion in the lien of the $25,000 CDA proceeds. Thereafter, claimant
petitioned the Board for a determination of a "just and proper" distribution of the third party settlement
proceeds pursuant to ORS 656.593(3).

CONCLUSIONS OF LAW AND OPINION

If the worker settles a third party claim with paying agency approval, the agency is authorized
to accept as its share of the proceeds "an amount which is just and proper," provided that the worker
receives at least the amount to which he is entitled under ORS 656.593(1) and (2). ORS 656.593(3);
Estate of Troy Vance v. Williams, 84 Or App 616, 619-20 (1987). Any conflict as to what may be a "just
and proper distribution” shall be resolved by the Board. ORS 656.593(3).
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In determining a "just and proper" distribution, we judge each case based on its own merits.
Urness v. Liberty Northwest, 130 Or App 454 (1994). Since "ad hoc” distributions are contemplated by
ORS 656.593(3), it is improper for us to automatically apply the distribution scheme for third party
judgments under ORS 656.593(1) when resolving disputes regarding third party settlements. Id.
Despite the impropriety of such an automatic method, a distribution which mirrors the third party
judgment scheme may, in fact, be "just and proper” provided that such a determination was based on
the merits of the case. Id.

In other words, in exercising our statutory authority under ORS 656.593(3), we do not
arbitrarily adhere to the specific distribution scheme set forth in ORS 656.593(1). Rather, to assist us in
conducting our deliberations, we have examined the components of compensation which are subject to
reimbursement from a third party judgment under section (1)(c). Such an examination provides general
guidance to us in determining what portion of the remaining balance of claimant's third party settlement
would be "just and proper” for SAIF to receive in satisfaction of its lien.

Pursuant to ORS 656.593(1)(c), the paying agency shall be paid and retain the balance of a third
party recovery, but only to the extent that it is compensated for its expenditures for compensation, first
aid or other medical, surgical or hospital service. "Compensation” includes all benefits, including
medical services, provided for a compensable injury to a subject worker or the worker's beneficiaries by
an insurer or self-insured employer pursuant to ORS Chapter 656. ORS 656.005(8). Where a paying
agency has incurred expenditures for compensation attributable to an accepted injury claim and the
claimant has not challenged the payment of those benefits, we have found it "just and proper” for a
paying agency to receive reimbursement for such claim costs. Norman H. Perkins, 47 Van Natta 488,
490 (1995); Jack S. Vogel, 47 Van Natta 406 (1995).

Here, claimant objects only to the inclusion in SAIF's lien of the $25,000 CDA proceeds.
Specifically, claimant objects to the inclusion of the $4,375 attorney fee which was payable out of the
$25,000 CDA proceeds and objects to the amount of the CDA proceeds attributed to future compensation
under ORS 656.273 and 656.278. Claimant does not dispute that CDA proceeds are compensation which
is generally reimbursable from a third party settlement. See Turo v. SAIF, 131 Or App 572 (1994).

With regard to the $4,375 attorney fee payable out of the CDA proceeds, claimant contends that
the fee is not a reimbursable claim cost. We disagree. Attorney fees payable out of compensation retain
their identity as compensation. Turo v. SAIF, supra; Steiner v. E.]. Bartells Co., 114 Or App 22, 25
(1992); Scott Turo, 47 Van Natta 965, 966 (1995). Thus, we agree with SAIF that the $4,375 fee is
compensation that has been paid out in the claim.

With regard to the remamder of the CDA proceeds, SAIF argues, and claimant concedes, that
amended ORS 656. 593(1)(C) applies to this claim. As amended, ORS 656.593(1)(c) now allows the
paying agency to recover compensation which may become payable under ORS 656.273 or 656.278.
However, citing the language in the statute which provides that a paying agency can recover the present
value of its "reasonably to be expected future expenditures for compensation and other costs of the
worker's claim,” claimant argues that the amount allotted by SAIF for future compensation is excessive
and unreasonable. Claimant argues that a determination must be made regarding what is a reasonable
share of the CDA proceeds for future compensation under ORS 656.273 or 656.278.

We reject claimant's assertion that the amount of the CDA proceeds allotted for future
compensation under ORS 656.273 or 656.278 is unreasonable. Claimant entered into the CDA and
received $25,000, for release of past, present and future non-medical benefits. Specifically included in
those benefits were permanent and temporary disability, as well as claimant's aggravation rights under
ORS 656.273 and Own Motion rights under ORS 656.278. The CDA further expressly provided that

1 Amended ORS 656.593(1)(c) provides: "The paying agency shall be paid and retain the balance of the recovery, but
only to the extent that it is compensated for its expenditures for compensation, first aid or other medical, surgical or hospital
service and for the present value of its reasonably to be expected future expenditures for compensation and other costs of the
worker's claim under this chapter. Such other costs include expenditures of the department from the Consumer and Business
Services Fund, the Self-Insured Employer Adjustment Reserve and the Workers' Benefit Fund in reimbursement of the costs of the
paying agency. Such other costs also include assessments for the Workers' Benefit Fund, and include any compensation which
may become payable under ORS 656.273 or §56.278." (Emphasis added).
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SAIF retained its rights under the third party statutes. Finally, because the CDA has been approved by
the Board, it has been conclusively determined that the CDA is not unreasonable as a matter of law.
See ORS 656.236(1). Under these circumstances, we do not find the amount of the CDA proceeds
directed to future compensation to be unreasonable.

After considering the circumstances of this case, we find that it is "just and proper” for SAIF to
receive reimbursement for the CDA proceeds, including the "out-of-compensation” fee and any CDA
proceeds allocated to future compensation under ORS 656.273 and 656.278. We reach this conclusion
for the following reasons. First, it is undisputed that SAIF actually incurred the cost of the CDA,
including the "out-of-compensation” fee. Second, the CDA contained a provision which expressly
provided that SAIF's third party rights were unaffected by the CDA.3 Finally, claimant will receive
approximately $90,000 from the third party settlement in addition to receiving the $46,056 in workers'
compensation benefits that have already been paid by SAIF.4 Under these circumstances, we conclude
that it is "just and proper” for SAIF to receive the full amount of its lien, including the $25,000 CDA
proceeds. Accordingly, claimant's attorney is directed to forward the aforementioned sum to SAIF.

IT IS SO ORDERED.

2 Where the parties have agreed to a CDA, they have also conceded that the amount of the CDA reflects the value of the
claim, including the value allotted for future benefits. An approved CDA is prima facie evidence of the value of past, present and
future (non-medical) benefits in a claim. Thus, in the context of an approved CDA, an exact breakdown of what is specifically
allotted for future benefits is unnecessary. In other words, when a CDA has been approved, the parties have agreed, and the
Board has conclusively determined, that the value of the CDA (including that portion allotted to future compensation) is a
reasonable reflection of the value of the claim.

3 As we previously noted in Scott Turo, 45 Van Natta 995 (1993), it is not unusual for CDAs to include, as full or partial
consideration, the paying agency's waiver or reduction of its lien against a specific and ascertainable third party settlement.
Through such a disposition, the claimant releases his rights to past, present and future compensation in return for a greater share
of his third party recovery. In the present case, claimant entered into the CDA while the third party action was still pending. Yet
the CDA contains no mention of the third party action and SAIF did not waive all or any part of its lien. Under such
circumstances, particularly where the CDA expressly preserves the paying agency's third party rights, we do not consider it unjust
or improper for the paying agency to recover the full amount of the CDA proceeds.

4 After claimant's 1/3 attorney fee ($68,333) and 1/3 statutory share ($45,556) are deducted from the third party
settlement proceeds, the balance would be approximately $91,111. When SAIF's full lien of $46,056 is satisfied, approximately
$45,054 remains. Thus, even after the full amount of SAIF's lien is satisfied, claimant would still receive approximately $90,000
from the settlement.

luly 11, 1996 Cite as 48 Van Natta 1523 (1996)

In the Matter of the Compensation of
FRANK L. BUSH, Claimant
Own Motion No. 93-0149M
OWN MOTION ORDER OF ABATEMENT
Daniel M. Spencer, Claimant Attorney
Scott Terrall & Associates, Defense Attorneys

The self-insured employer requests reconsideration of our June 27, 1996 Own Motion Order (as
reconsidered on July 10, 1996), which: (1) directed the employer to pay temporary disability
compensation commencing November 17, 1995 until such compensation could be lawfully terminated;
and (2) assessed a penalty, payable in equal shares to claimant and his attorney. Our July 10, 1996
order awarded claimant's attorney an attorney fee in the amount of 25 percent of the increased
temporary disability granted by our prior order, not to exceed $1,050.) The employer requests that the
Board vacate that portion of our June 27, 1996 order which allows temporary disability from November
17, 1995 forward (on a procedural basis) and that portion of the order which orders a penalty to be paid
for improper claims processing.
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In order to allow sufficient time to consider the motion for reconsideration, we abate our order.
Claimant is requested to file a response to the motion within 14 days of the date of this order.
Thereafter, the matter shall be taken under advisement.

IT IS SO ORDERED.

July 11, 1996 Cite as 48 Van Natta 1524 (1996)

In the Matter of the Compensation of
DANIEL M. VALENCIA, Claimant
WCB Case No. 94-03439
ORDER ON REMAND
Ransom & Gilbertson, Claimant Attorneys
Robert Jackson (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. SAIF v. Valencia, 140 Or
App 14 (1996). The court has reversed our prior order which affirmed an Administrative Law Judge's
(ALJ's) order that assessed a penalty pursuant to former ORS 656.268(4)(g) when an Order on
Reconsideration increased claimant's scheduled permanent disability award from zero, as awarded by a
Notice of Closure, to 32 percent (48 degrees) for loss of use or function of the right forearm. Relying on
its holding in SAIF v. Cline, 135 Or App 155 rev den 321 Or 560 (1995), the court has reversed and
remanded for reconsideration.

The relevant facts are as follows. A Notice of Closure awarded claimant no permanent disability
for his compensable right hand injury. Claimant requested reconsideration. On reconsideration, the
Department awarded 32 percent (48 degrees) scheduled permanent disability for the right forearm.
Claimant requested a hearing. Finding that claimant was at least 20 percent disabled and that the
disability award was increased at least 25 percent on reconsideration, the AL] assessed a penalty under
former ORS 656.268(4)(3).l SAIF requested review. On review, we adopted and affirmed the ALJ’s
order. .

Citing SAIF v. Cline, supra, the court has reversed our order. In Cline the court found former
OAR 436-30-050(13) valid. That rule provided that in order to be at least 20 percent disabled, a worker
must have a total sum of 64 degrees of scheduled or unscheduled disability.

The Cline court reasoned that, because the text of former ORS 656.268(4)(g) refers to the
disability of "the worker," not a particular body part, percentage of disability of a particular body part
must be converted to a percentage of the whole worker before the statute may apply. Id at 159. The
court instructed that, in order to determine the extent of disability of the whole worker, the disability
must be translated into degrees, the statutory measuring unit. Id. Because 320 degrees comprises the
whole worker, the court determined that the worker must have suffered at least 64 degrees of
permanent disability (20 percent of 320 degrees) in order to be at least 20 percent disabled for purposes
of former ORS 656.268(4)(g). Because former OAR 436-30-050(13) was consistent with that reasoning,
the Cline court concluded that the rule was valid. Id.

1 Former ORS 656.268(4)(g) provided:

"If, upon reconsideration of a claim closed by an insurer or self-insured employer, the department orders an increase by
25 percent or more of the amount of compensation to be paid to the worker for permanent disability and the worker is
found upon reconsideration to be at least 20 percent permanently disabled, a penalty shall be assessed against the insurer
or self-insured employer and paid to the worker in an amount equal to 25 percent of all compensation determined to be
then due the claimant.” -

ORS 656.268(4)(g) was amended by the 1995 Legislature. Those amendments apply only to claims that become medically
stationary on or after June 7, 1995, the effective date of the Act. SB 369, § 66(4). Here, claimant became medically stationary on
May 10, 1993. Consequently, amended ORS 656.268(4)(g) does not apply to this claim.
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Here, claimant received a scheduled permanent disability award on reconsideration of 32 percent
(48 degrees), scheduled permanent disability. Because claimant has received less than 64 degrees of
disability, he is not entitled to a penalty under former ORS 656.268(4)(g). SAIF v. Cline, supra.

Accordingly, on reconsideration of our December 19, 1994 order, we reverse the AL]'s order
dated June 10, 1994.

IT IS SO ORDERED.

July 11, 1996 Cite as 48 Van Natta 1525 (1996}

In the Matter of the Compensation of
ROBERT W. WILMOT, Claimant
WCB Case No. 95-11112
ORDER ON REVIEW
Shelley K. Edling, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Christian.

Claimant requests review of Administrative Law Judge (ALJ) Lipton's order that affirmed an
Order on Reconsideration that awarded 17 percent (25.5 degrees) scheduled permanent disability for loss
of use or function of the left hand. Alternatively, claimant requests remand to the Director for the
promulgation of a temporary rule. In its brief, the insurer contends that, pursuant to amended ORS
656.283(7), claimant should not have been permitted to testify at hearing. On review, the issues are
evidence and extent of scheduled permanent disability. We do not consider claimant’s testimony, and
affirm the ALJ's permanent disability decision.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

Evidence

The insurer argues that the AL] should not have permitted claimant to testify at hearing, in light
of amended ORS 656.283(7). We agree.

The amended statute provides, in part, that "[e]vidence on an issue regarding a notice of closure
or determination order that was not submitted at the reconsideration required by ORS 656.268 is not
admissible at hearing." Amended ORS 656.283(7). That statute went into effect on June 7, 1995,
before the issuance of the September 1995 Order on Reconsideration. Therefore, the amended statute
applies to this case. Or Laws 1995, ch 332, § 66(1); see Precision Castparts Corp. v. Plummer, 140 Or
App 227 (1996).

Under amended ORS 656.283(7), evidence that is not submitted during the reconsideration
process is inadmissible at a subsequent hearing concerning the extent of an injured worker's permanent
disability. Precision Castparts Corp. v. Plummer, 140 Or App at 231. However, the statute does not
exclude evidence previously and properly admitted at hearing, i.e., evidence submitted prior to June 7,
1995, the effective date of amended ORS 656.283(7). Id.

In Joe R. Ray, 48 Van Natta 325 (1996), we held that under amended ORS 656.283(7), evidence
that was not submitted during reconsideration, is inadmissible at a subsequent hearing concerning
extent of disability. In light of the court’s decision in Plummer, that holding has been overruled, insofar
as evidence concerning a worker's permanent disability, that was properly admitted, can be considered
on review.

Nevertheless, where a hearing concerning extent of permanent disability was held after June 7,
1995, the prohibition on subsequent evidence is applicable, and we will continue to adhere to our
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holding in Joe R. Ray, supra. Dean ]. Evans, 48 Van Natta 1092 (1996). Here, the hearing was held on
December 29, 1995. Accordingly, because claimant's hearing testimony was not submitted during the
reconsideration process, we conclude that the testimony was inadmissible. Therefore, we do not
consider claimant's testimony on review.

Extent of scheduled disability

Claimant's argument for an increased award of scheduled permanent disability is based on his
contention that he has a loss of grip strength due to the compensable injury. Relying on the opinion of
the medical arbiter, Dr. Smith, that claimant had full grip strength in the left hand, the ALJ concluded
there was no basis for an award for loss of grip strength. For the following reasons, we agree that
claimant has failed to establish an entitlement to an increased award.

On review, claimant argues that the AL] should have relied on the opinion of Dr. Nolan,
claimant's treating doctor. Claimant argues that, in March 1995, Dr. Nolan indicated grip and pinch
strength deficiencies between the left and right hand. Specifically, claimant retained 54 percent grip
strength on the left and 65 percent pinch strength on the left. (Ex. 18). In May 1995, Dr. Nolan
reported that claimant had a loss of strength of the left hand. Dr. Nolan assigned a 4/5 rating, with grip
strength down approximately 30 percent on the left. (Ex. 19). Additionally, claimant argues that the
arbiter's report supports an award for loss of grip strength, as Dr. Smith noted 110 pounds of strength
on the left as compared with 173 pounds on the right.

OAR 436-35-110(8) provides for a grip strength award for loss caused by peripheral nerve injury.
In the present case, however, Dr. Smith reported that claimant had "excellent grip strength,” and no
loss of strength due to loss of muscle, nerve damage or disruption of the musculotendinous unit. (Ex.
24-2; 24-3). Furthermore, even if we consider the opinion of Dr. Nolan, we are unable to find evidence
of loss caused by peripheral nerve injury. Accordingly, we do not find that claimant has proven a
measurable grip strength impairment under OAR 436-35-110(8). See Kelly D. Mustoe, 46 Van Natta 285
(1994).

Remand/temporary rule

Alternatively, claimant argues that, if he has not established entitlement to an award under the
"standards," this matter should be remanded to the Director for the promulgation of a temporary rule to
address his disability. See Gallino v. Courtesy Pontiac-Buick-GMC, 124 Or App 538 (1993). The insurer
contends, however, that because claimant did not seek a temporary rule at the time of reconsideration,
his remand request at the Hearings and Board level is not timely. We need not address the insurer's
argument, as we conclude that claimant has failed to establish that he has disability that is not
addressed by the standards.

Under ORS 656.726(3)(f)(C), the Director shall stay further proceedings and shall adopt
temporary rules when "it is found that the worker's disability is not addressed by the standards adopted
pursuant to this paragraph.” The Board has authority to remand a claim to the Director for adoption of
a temporary rule amending the standards to address a worker's disability. Gallino, supra. Claimant has
the burden of proving that his disability is not addressed by the standards. See ORS 656.266; Valorie L.
Leslie, 46 Van Natta 1919 (1994); Susan D. Wells, 46 Van Natta 1127 (1994).

Here, the Director made an express finding that "this worker's disability is adequately addressed
in the rating standards.” (Ex. 25-5). Furthermore, the Order on Reconsideration awarded impairment
values for lost range of motion and a chronic condition. (Ex. 25-4). Consequently, we conclude that,
even if claimant established that he did have a loss of strength due to the injury, he has not proven that
his disability is not addressed in the standards. See Terry |. Hockett, 48 Van Natta 1297 (1996).
Accordingly, we decline to remand this matter to the Director to adopt a temporary rule. See Susan D.

Wells, supra.

ORDER

The ALJ's order dated January 26, 1996 is affirmed.
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In the Matter of the Compensation of
SANDRA ALLISON, Claimant
WCB Case No. 95-11113
ORDER ON REVIEW
Estell & Associates, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review of Administrative Law Judge (ALJ]) Nichols' order that set
aside its denial of claimant's occupational disease claim for left carpal tunnel syndrome (CTS). On
review, the issue is compensability.

We adopt and affirm the AL]J's order with the following supplementation.

We begin by briefly summarizing the pertinent facts. In 1981, claimant experienced a non-work-
related accident that severely cut both tendons and the median nerve of her right hand, which resulted
in median nerve atrophy and numbness. (Ex. 19). For that reason, even though claimant is right-hand
dominant, she relies more on her left hand, particularly for work that requires finger dexterity. (Tr. 11,
20).

In about November 1994, claimant, age 38, who worked for six years as an office specialist
performing a variety of clerical duties, began to notice pain and numbness throughout the left wrist and
fingertips which was worse at the end of her workday and diminished with rest. (Ex. 10). In January
1995, claimant sought treatment from Dr. Scherlie, her family doctor, who treated her with anti-
inflammatory medication and a wrist brace. (Ex. 10). Claimant's condition did not improve, so Dr.
Scherlie referred her to a more aggressive rehabilitation program, where she was treated by Dr. Nelson.
Claimant was examined for SAIF on one occasion by Dr. Jewell. (Ex. 31).

Claimant's work activities were fast-paced and generally hand-intensive. They included
answering the phone with her left hand, keyboarding on a typewriter or computer, filing, and other
general office duties. See Tr. generally, pp 12-71.

Relying on Dr. Nelson's opinion that claimant’'s work activities were the major contributing
cause of her left CTS, the ALJ concluded that claimant's occupational disease claim was compensable.

‘SAIF argues on review that Dr. Jewell's opinion is more persuasive than that of Dr. Nelson, claimant's

attending physician. Specifically, SAIF contends that Dr. Nelson did not have a complete history of
claimant's work activities, that he was not aware of the limited amount of time claimant spent
keyboarding, and that he failed to explain why claimant developed CTS in her left hand when she
actually did more keyboarding with her right hand.

Considering the passage of time and claimant’'s employment exposures, the determination of the
major cause of claimant's condition is complex and requires expert medical opinion. Uris v.
Compensation Dept., 247 Or 420 (1967); Barnett v. SAIF, 122 Or App 279 (1993). We generally defer to
the medical opinion of an attending physician, absent persuasive reasons to do otherwise. See Weiland
v. SAIF, 64 Or App 810 (1983). In this case, we find no such reasons.

As noted above, Dr. Nelson, a rehabilitation specialist, began treating claimant in August 1995
upon referral from Dr. Scherlie. Dr. Nelson reported that claimant's symptoms had begun in November
1994, with increasing left wrist and hand pain with numbness and tingling and nocturnal dysesthesias,
generally worsened by her work involving multiple activities of paperwork, keyboarding and general
clerical work. Dr. Nelson initially opined that claimant’'s CTS condition was work-related. (Ex. 19).
Subsequent to his review of Dr. Jewell's report, which included a detailed discussion of claimant’'s work
duties, including the percentage of time claimant spent word processing, Dr. Nelson also opined that
the major contributing cause of claimant's condition was her work activities, disagreeing with Dr.
Jewell's opinion that the major contributing cause of claimant's condition was her lifestyle, age and
gender. (Ex. 29). We conclude that Dr. Nelson was aware of all of claimant’s duties, including the
amount of time that claimant spent word processing.




1528 Sandra Allison, 48 Van Natta 1527 (1996)

Moreover, during his treatment of claimant, Dr. Nelson noted the fact that claimant's median
nerve on the right had atrophied significantly to absent, with complete numbness in the right medial
nerve distribution consistent with the prior laceration of the tendons in her right arm. (Ex. 19). He
further noted that it would be unlikely for claimant to experience symptoms in the right carpal tunnel,
given the injury to the median nerve. (Id.).

In contrast, although Dr. Jewell noted the injury to claimant's tendons and median nerve and
her median nerve hypesthesia on the right, he nevertheless opined that if employment were the cause
of claimant's condition, that it would be more likely that claimant would have developed bilateral or
dominant (right) hand symptoms. (Ex. 31). Moreover, Dr. Jewell's conclusory opinion that claimant's
lifestyle, age and gender were the major contributing cause of her CTS is not supported by any facts in
the record regarding claimant's lifestyle, aside from her work activities. . In addition, in response to a
query by SAIF, Dr. Jewell opined that claimant's preexisting conditions (which he earlier identified as
.degenerative disc disease in the neck) combined with her employment and that the preexisting
conditions are the major contributing cause of claimant's left carpal tunnel condition. (Ex. 31-2). Again,
he offered no reasoning in support of his changed opinion on causation. Because Dr. Jewell's various
opinions were conclusory and unexplained, we give them little weight. Somers v. SAIF, 77 Or App 249
(1986); Moe v. Ceiling Systems, 44 Or App 429, 433 (1980).

For the same reason, we give Dr. Scherlie's opinions little weight. Id. Dr. Scherlie initially
opined that claimant's condition was probably work related. (Ex. 19). Dr. Scherlie nevertheless
concurred with Dr. Jewell's September 12, 1995 opinion that claimant’'s condition was not caused by
work. (Ex. 27). Dr. Scherlie offered no reasoning regarding his change of opinion. Therefore, his
changed opinion is not persuasive and we do not rely on it.

Because we are more persuaded by Dr. Nelson's opinion than those of Drs. Jewell and Scherlie,
we conclude that claimant's work activities were the major contributing cause of her left CTS condition.
Claimant's claim is compensable.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant’'s attorney's services on review is $1,000, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent'’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated January 23, 1996 is affirmed. For services on review, claimant's counsel is
awarded a fee of $1,000, to be paid by SAIF.

June 13, 1996 Cite as 48 Van Natta 1528 (1996)

In the Matter of the Compensation of
GEORGIA COLE, Applicant
WCB Case No. CV-95008
ORDER DENYING RECONSIDERATION (CRIME VICTIMS' ACT)
Mary Campbell, Assistant Attorney General

On May 9, 1996, Special Hearings Officer Celia Fitzwater issued Findings of Fact, Conclusions
and Proposed Order which affirmed the Department of Justice Crime Victims' Compensation Fund's
Order on Reconsideration dated December 15, 1995 that denied applicant's claim for crime victims'
compensation. On May 29, 1996, we issued an Order on Reconsideration also concluding that applicant
was not eligible for crime victims' compensation.

On May 31, 1996, we received a letter from applicant objecting to the Order on Reconsideration.
By statute, our order is final and not subject to further administrative or judicial review. ORS
147.155(5). Consequently, we cannot further review applicant's case. Accordingly, applicant's request
for further consideration of her claim is denied.

IT IS SO ORDERED.
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In the Matter of the Compensation of
KAREN A. FALETT], Claimant
WCB Case No. 93-09664
ORDER ON REMAND
Malagon, Moore, et al, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. In our pr1or order, Karen
A. Faletti, 47 Van Natta 411 (1995), we affirmed the Administrative Law Judge's (ALJ' s) order which
denied the SAIF Corporation's motion to dismiss claimant’s request for hearing for lack of jurisdiction
over a Managed Care Organization (MCO) proposed medical services dispute.2 Pursuant to its June 24,
1996 order, the court has remanded for reconsideration.

FINDINGS OF FACT

We continue to adopt the AL]'s "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

We first summarize the relevant facts of this case. Claimant's attending physician, Dr. Randle,
requested authorization from SAIF for physical therapy for claimant. Caremark, SAIF's Managed Care
Organization (MCO), disapproved the request. After the MCO denied reconsideration, claimant filed a
request for hearing. SAIF moved to dismiss the hearing request on the grounds that jurisdiction to
review the medical services issue did not lie with the Hearings Division, but rather with the Director
under ORS 656.260(6).

The ALJ denied SAIF's motion for dismissal, reasoning that the MCO provisions of former ORS
656.260 did not abolish claimant’s right to request a hearing concerning the reasonableness and necessity
of her medical treatment.

On review of the AL]'s order, we relied on Job_Lopez, 47 Van Natta 193 (1995) in rejecting
SAIF's assertion that, under former ORS 656.260 (the MCO statute) and former ORS 656.704(3), the
Director had exclusive jurisdiction over a MCO proposed medical services dispute. Citing Martin v. City
of Albany, 320 Or 175 (1994), and Jefferson v. Sam's Cafe, 123 Or App 464 (1993), rev den 320 Or 453
(1994), we held that, because the dispute involved proposed medical services, the Hearings Division had
exclusive jurisdiction to review the matter. Consequently, we affirmed the ALJ's decision to deny
SAIF's motion to dismiss. Karen A. Faletti, supra.

SAIF requested judicial review. The court has now remanded the matter for reconsideration. In
accordance with the court's mandate, we now proceed with our reconsideration.

Subsequent to our order, the legislature amended ORS 656.327(1)(a), 656.260(6), and 656.704(3).
Amended ORS 656.704(3) now provides, in relevant part:

"For purposes of determining the respective authority of the director and the board to
conduct hearings, investigations and other proceedings under this chapter, and for
determining the procedure for the conduct and review thereof, matters concerning a
claim under this chapter are those matters in which a worker's right to receive
compensation, or the amount thereof, are directly in issue. However, such matters do
not 'include any disputes arising under ORS 656.245, 656.248, 656.260, 656.327 * * * "
(Emphasis added).

Amended ORS 656.327(1)(a) now provides:

1 Formerly referred to as "Referee.”

2 We also affirmed the ALJ's award of an assessed attorney fee under ORS 656.386(1) for the counsel's services in setting
aside SAIF's "de facto" denial of the medical services claim. However, we reversed the AL]'s award of an assessed fee for SAIF's
allegedly unreasonable claim processing.
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"If an injured worker, an insurer or self-insured employer or the Director of the
Department of Consumer and Business Services believes that the medical treatment, not
subject to ORS 656.260, that the injured worker has received, is receiving, will receive or
is proposed to receive is excessive, inappropriate, ineffectual or in violation of rules
regarding the performance of medical services, the injured worker, insurer or self-
insured employer shall request review of the treatment by the director and so notify the
parties.” (Emphasis added).

Amended ORS 656.260(6) now provides, in relevant part: "Any issue concerning the provision
of medical services to injured workers subject to a managed care contract * * * shall be subject solely to
review by the director or the director's designated representatives, or as otherwise provided in this
section.” (Emphasis added).

The amended versions of the statutes apply here and provide that the Director has exclusive
jurisdiction to review proposed medical treatment, as well as exclusive jurisdiction over all MCO
medical services disputes, including those currently pending before the Board. Job G. Lopez, 48 Van
Natta 1098 on remand (1996) (citing Newell v. SAIF, 134 Or App 625, aff'd on recon 136 Or App 280
(1995) and Ronald R. Streit, Sr., 47 Van Natta 1577 (1995)).

Here, the matter at issue pertains to a MCO proposed medical services dispute. Accordingly,
exclusive jurisdiction of this dispute lies with the Director, not the Hearings Division. Amended ORS
656.327(1)(a); 656.260(6); 656.704(3); Job G. Lopez, supra (order on remand).

Consequently, on reconsideration of our prior order, we vacate the ALJ's July 18, 1994 order.
Claimant's request for hearing is dismissed for lack of jurisdiction.3

IT IS SO ORDERED.

3 ors 656.385(5) provides that the Board may not award penalties or attorney fees for matters arising under the
jurisdiction of the Director. Accordingly, we also lack jurisdiction to address the attorney fee issues decided by the ALJ. William
E. Hays, 48 Van Natta 423 (1996).
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In the Matter of the Compensation of
SCOTT J. MALONEY, Claimant
WCB Case Nos. 95-09774 & 95-02568
ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
Roberts, et al, Defense Attorneys

On June 7, 1996, we withdrew our May 28, 1996 Order on Review which had affirmed an
Administrative Law Judge's order that: (1) set aside the insurer's denial of claimant’s right carpal tunnel
syndrome (CTS) condition; (2) affirmed an Order on Reconsideration that found a claim for right wrist
strain was prematurely closed; (3) found claimant entitled to additional temporary disability; and (4)
assessed a penalty for the insurer’s allegedly unreasonable claims processing. We took this action at the
parties' request to await consideration of their proposed settlement which is designed to resolve their
dispute. Having received their "Disputed Claim Settlement and Stipulation,” we proceed with our
reconsideration.

The proposed settlement is intended to resolve all issues raised or raisable between the parties,
in lieu of all prior orders. Pursuant to the settlement, claimant agrees that the insurer’s denials and the
notice of closure shall be affirmed. The settlement further provides that claimant's request for hearing
"is dismissed with prejudice.”

We have approved the parties’ settlement, thereby fully and finally resolving this dispute, in
lieu of all prior orders. Accordingly, on reconsideration, this matter is dismissed with prejudice.

IT IS SO ORDERED.
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In the Matter of the Compensation of
CHRIS G. STILL, Claimant
WCB Case No. 95-09407
ORDER ON REVIEW
Daniel M. Spencer, Claimant Attorney
Alice M. Bartelt, Defense Attorney

Reviewed by Board Members Hall and Haynes.

The SAIF Corporation requests review of those portions of Administrative Law Judge (AL])
Hazelett's order that: (1) affirmed an Order on Reconsideration (OOR) award of 26 percent (83.2
degrees) unscheduled permanent disability for claimant's neck condition; (2) increased the OOR award
of scheduled permanent disability from 26 percent (39 degrees) to 30 percent (45 degrees) for loss of use
or function of the right wrist; and (3) increased the OOR award of scheduled permanent disability from
22 percent (33 degrees) to 26 percent (39 degrees) for loss of use or function of the left wrist. In its brief,
SAIF contends that the ALJ erred by excluding Exhibits 13, 14, 15, and 16. On review, the issues are
evidence and extent of unscheduled and scheduled permanent disability. We modify.

FINDINGS OF FACT

We adopt the AL]'s Findings of Fact. We do not adopt the AL]'s "Ultimate Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

Evidence

On review, SAIF argues that the AL] erred in excluding Exhibits 13 through 16. The ALJ found
that the exhibits were relevant, however, he concluded that the exhibits were immaterial, as the reports
were based on examinations performed before claimant was medically stationary.

Although a particular exhibit might not be persuasive on an issue, the weight of a piece of
evidence does not determine its admissibility. See Beverly A. Martell, 45 Van Natta 985 (1993). Here,
we conclude that it is not necessary for us to decide whether the AL]J should have admitted the exhibits
and given them the appropriate weight, or whether the exhibits were properly excluded. We conclude
that, even if Exhibits 13 through 16 were admitted, the outcome of this case would remain the same.

Unscheduled/scheduled permanent disability

On review, SAIF argues that claimant is not entitled to any permanent impairment as the
medical arbiter's report is not persuasive. We adopt the AL]'s Conclusions of Law and Opinion on the
issue of extent, with the exception of the ALJ's award for a chronic condition. For the following
reasons, we do not agree that claimant is entitled to an award for a chronic condition.

Claimant has three accepted conditions: right shoulder bursitis, right carpal tunnel syndrome,
and cervical strain. In his report, Dr. Ballard, the medical arbiter, discussed each of claimant's accepted
conditions and claimant's limitations arising from those conditions. Dr. Ballard reported his impression
as "[blilateral upper extremity pain with continued paresthesias, possible reflex sympathetic dystrophy;
status post bilateral carpal tunnel release and cervical strain.” With respect to his findings, Dr. Ballard
reported that claimant "does have some limitations in the ability to repetitively use his body part due to
the diagnosed chronic and permanent medical condition.” (Ex. 31-1).

Based on Dr. Ballard's notation, the AL] found that claimant was entitled to a chronic condition
award for each hand. We disagree.

In light of the fact that claimant has three accepted conditions, we are unable to construe Dr.
Ballard's report as documentation of a chronic condition award for the wrists. Moreover, Dr. Ballard
noted that claimant was unable to use a body part, which does not support an award for both hands.
Accordingly, without further explanation from Dr. Ballard, we do not find the medical arbiter’s report
sufficient to establish an award for a chronic condition. = We therefore reverse the AL]J's chronic
condition award.
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ORDER

The ALJ's order dated February 2, 1996 is modified. In lieu of the ALJ's award, the July 27,
1995 Order on Reconsideration is reinstated and affirmed in its entirety. Claimant's total award to date
is 26 percent (83.2 degrees) unscheduled permanent disability, 26 percent (39 degrees) scheduled
permanent disability for the right wrist, and 22 percent (33 degrees) scheduled permanent disability for
the left wrist. The ALJ's approved attorney fee award is reversed.

July 15, 1996 Cite as 48 Van Natta 1532 (1996)

In the Matter of the Compensation of
STEVEN L. WALTER, Claimant
WCB Case No. 95-11946
ORDER ON REVIEW
Malagon, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Yeager's order that assessed a penalty for its allegedly unreasonable failure to pay compensation
awarded by an Order on Reconsideration. On review, the issue is penalties.

We adopt and affirm the AL]'s order with the following supplementation.

SAIF argues that its failure to pay the October 17, 1995 Order on Reconsideration award was not
unreasonable because the Department's order was internally inconsistent and in error. We disagree, for
the following reasons.

First, the order was enforceable, even if it was wrong. See SAIF v. Roles, 111 Or App 597
(1991); see also Mark A. Crawford, on recon, 46 Van Natta 873, 874 (1994) ("If a [carrier] disagrees with
an award made by an Order on Reconsideration, it is necessary to appeal it."). Second, considering the
order's clear directive ("The insurer is ordered to pay the worker an award of $2,982.70. This is in
addition to any previous award."), we do not find that contextual inconsistency elsewhere in the order
reasonably supports noncompliance. (See Ex. 10-2). Third, SAIF's remedy was to timely appeal the
order, not to ignore it. See ORS 656.313(1)(a); see also Karen S. McKillop, 44 Van Natta 2473, 2474
(1992) ("The insurer's apparent belief that the award [} was made in error may be grounds for an appeal
[]. Itis not, however, a legitimate basis for the failure to comply with the order.").

Accordingly, we agree with the ALJ that SAIF's failure to comply with the order was
unreasonable and a penalty was appropriate. See Gene G. Martin, 45 Van Natta 2102, 2104 (1993) (A
carrier's failure to pay benefits awarded by a reconsideration order constituted unreasonable resistance
to the payment of compensation, unless it requested a hearing within 30 days of the order). Inasmuch
as penalties are not "compensation” for purpose of ORS 656.382(2), claimant is not entitled to an
attorney fee for services on Board review. Saxton v. SAIF, 80 Or App 631 (1986).

ORDER

The AL]J's order dated February 28, 1996 is affirmed.
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In the Matter of the Compensation of
JERRY E. BISHOP, Claimant
WCB Case No. 94-14311
ORDER ON RECONSIDERATION (REMANDING)
David C. Force, Claimant Attorney
David O. Horne, Defense Attorney

On May 30, 1996, we affirmed an Administrative Law Judge's (AL]'s) order that declined to
award interim compensation. Enclosing "newly-discovered evidence,” claimant seeks to have this case
returned to the Hearings Division for further development of the record. On June 12, 1996, we abated
our order and permitted the insurer an opportunity to respond to claimant's request, which we treat as
a motion for reconsideration of our May 30, 1996 order. Having received the insurer's response, we
proceed with our reconsideration.

Here, following the August 4, 1995 closure of the record, the AL] determined that the insurer's
denial of claimant's claim was constructively served on claimant, as the denial was sent to claimant's
attorney. Therefore, the AL] found that the insurer's denial was effective to terminate compensation,
and claimant was not entitled to the relief sought. On review, we did not address the issue of whether
or not claimant or his attorney received the denial. Rather, we found that the parties’ stipulation that
"claimant was incapable of returning to his employment” did not constitute an authorization by an
attending physician for the payment of temporary disability under the "new" law. Consequently, we
affirmed the AL]J's order.

On reconsideration, claimant first argues that such authorization from the treating doctor was
not required at the time of the claim in 1992. Accordingly, claimant argues that our retroactive
application of the new law is unfair and possibly unconstitutional. In any event, claimant contends that
we resolved this dispute based on an issue not raised by the parties, i.e., the adequacy of the stipulation
for purposes of authorizing interim compensation. Therefore, claimant argues that this case warrants
remand to the AL]J for the introduction of additional evidence regarding whether claimant's attending
physician authorized temporary disability benefits. To support his request for remand, claimant has
attached several medical reports and certificates regarding his condition or ability to perform work
activity during the relevant time period.

Additionally, claimant has attached an affidavit of an attorney, which claimant contends
pertains to the issue decided by the AL], i.e., whether claimant's attorney was served with the insurer's
denial. Claimant also requests further development of the record on the representation/service issue.

On reconsideration, the insurer concedes that the "issue" of attending physician authorization
was not contemplated by the stipulation, since the stipulation predated the 1995 statutory amendments
which became effective June 7, 1995. (Response on Reconsideration, pg. 1). Furthermore, although the
insurer opposes remand, it agrees that the submitted medical records and documents relating to the
attending physician authorization may be admitted into the record. However, the insurer objects to the
admission of documents pertaining to claimant’s prior representation, as the insurer argues that such
documents are irrelevant.

We may remand a case to the AL] for further evidence taking if we find that the case has been
improperly, incompletely or otherwise insufficiently developed. See ORS 656.295(5). To warrant
remand, the moving party must show good cause or a compelling basis. Kienow's Food Stores v.
Lyster, 79 Or App 416 (1986). A compelling basis exists when the evidence: (1) concerns disability; (2)
was not obtainable at the time of hearing; and (3) is reasonably likely to affect the outcome of the case.
See Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v. Tallent, 94 Or
App 245, 249 (1988).

We conclude that, in light of the insurer's concession that the parties' stipulation did not
contemplate the attending physician authorization issue, a compelling basis exists for remand on that
basis. We note that, although the insurer objects to remand, it agrees that documents pertaining to the
attending physician issue can be considered. Nevertheless, our review is limited to the record
developed at the hearing level. See Homer Betancourt, 46 Van Natta 2399 (1994). Consequently, we
conclude that remand is both necessary and appropriate in order to admit the documents related to the
authorization issue.
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Accordingly, we vacate the AL]'s order and remand this matter to ALJ Black for admission of the
reports/documents submitted regarding the issue of whether claimant’s attending physician authorized
temporary disability, and for the ALJ's determination of the effect, if any, that the Board's "attending
physician/interim compensation” cases might have on this matter. See e.g. Debbie I. [ensen, 48 Van
Natta 1235 (1996); Cheryl A. Trask, 48 Van Natta 871 (1996); Manuel Altamirano, 47 Van Natta 1499
(1995). The parties and the ALJ] should also consider the effect, if any, amended ORS 656.319(6) may
have on this case. See Gillander v. SAIF, 140 Or App 210 (1996).

Finally, we note that the insurer has opposed any further submissions regarding the issue of
claimant's prior legal representation. OAR 438-007-0025 provides that the AL] may, under certain
circumstances, reopen the record to consider newly discovered evidence. Because we are remanding
this matter to the AL], the parties may submit their respective positions to the ALJ regarding whether
the record should be also reopened for further evidence on the issue of claimant's prior attorney/receipt
of the denial.

Consistent with this order, the AL]J shall have the discretion to proceed in any manner that will
achieve substantial justice, and will insure a complete and accurate record of all exhibits, examination,
and/or testimony. Thereafter, the AL] shall issue a final, appealable order.

Accordingly, we withdraw our May 30, 1996 order. On reconsideration, we vacate our prior
order and remand this matter to the ALJ for further action consistent with this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
RICHARD R. ELIZONDO, Claimant
WCB Case No. 92-06556
ORDER ON REMAND
Andrew H. Josephson, Claimant Attorney
Jeff Gerner (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. SAIF v. Elizondo, 140 Or
App 135 (1996). In our prior order, we held that claimant was entitled to the same vocational assistance
benefits he would have received had his aggravation rights not expired. Citing Windom v. Dodge
Logging, 139 Or App 130 (1996), and Volk v. America West Airlines, 135 Or App 565 (1995), rev den
322 Or 645 (1996), the court reversed and remanded for reconsideration.

FINDINGS OF FACT

We adopt the Administrative Law Judge's (AL]'s) findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant has a compensable right leg injury claim with the SAIF Corporation. Following claim
closure, in August 1989, the claim reopened under the Board's Own Motion authority. A December
1991 Notice of Closure closed this claim. In 1992, claimant’s treating physician recommended to SAIF
vocational assistance for claimant. SAIF denied the request on the basis that the claim was in Own
Motion status and claimant's aggravation rights had ended.

Claimant then requested review by the Director. See former ORS 656.283(2) (providing that a
worker who is dissatisfied with the carrier's action concerning vocational assistance must first apply to
the Director for administrative review of the matter). The Director dismissed the request, finding that
the issue of entitlement was under the Board's Own Motion authority, which was outside the Director's
jurisdiction. Claimant requested a hearing.

The AL]J found that the Director erred in dismissing claimant's request for administrative review,
finding that neither the statutes nor the rules distinguished between workers whose claims were in Own
Motion status and those whose aggravation rights had not yet expired.
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Relying on David F. Meissner, 45 Van-Natta 249, on recon 45 Van Natta 384 (1993),1 we agreed
with the ALJ's conclusion that the Director had jurisdiction to consider claimant’'s entitlement to
vocational assistance. Furthermore, we concluded that claimant had satisfied the requirements for
vocational assistance. The court has reversed and remanded our order for reconsideration in light of
Windom v. Dodge Logging, supra, and Volk v. America West Airlines, supra. We proceed with our
reconsideration.

Following our prior order, the legislature amended ORS 656.283(2). As before, a worker who is
dissatisfied with the carrier's action regarding vocational assistance must apply to the Director for
administrative review. Additionally, if the worker is dissatisfied with the Director's decision, and the
dispute cannot be resolved by agreement, the Director must resolve the dispute in a written order ORS
656.283(2)(b). That administrative review order is subject to review only by the Director pursuant to a
contested case hearing; the resulting order is then subject to judicial review. ORS 656.283(c), (d).

In Ross Enyart, 47 Van Natta 1540, 1541 (1995), we found the "plain and mandatory language of
the statute clearly reveals the legislature's intent that vocational assistance disputes be resolved
exclusively by the Director, not by the Board or Hearings Division.” Consequently, we held that the
Director now has exclusive jurisdiction over vocational assistance disputes. 47 Van Natta at 1542.

Thus, because this case concerns only entitlement to vocational assistance, pursuant to ORS
656.283(2) and Enyart, exclusive jurisdiction of the matter lies with the Director. On reconsideration of
our prior order, we vacate the ALJ's September 3, 1992 order and dismiss claimant's request for hearing
for lack of jurisdiction.

IT IS SO ORDERED.

1 Citing only to Harsh v. Harsco Corp., 123 Or App 383 (1993), rev_den 318 Or 661 (1994), the court reversed our order
in Meissner. Al American Air Freight v. Meissner, 129 Or App 104 (1994). Harsh held that the only benefits available to a
claimant whose aggravation rights had expired were medical services and temporary disability compensation. 123 Or App at 387.
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In the Matter of the Compensation of
LAVERNE L. LEE, Claimant
WCB Case No. 95-06303
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Haynes and Christian.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Otto's order that set
aside its denial of claimant's occupational disease claim for a bilateral foot condition. On review, the
issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the exception of the second finding of ultimate fact.
We briefly summarize the pertinent facts as follows:

Claimant, age 43 at the time of hearing, has had problems with pain in the arches of his feet
since 1985. At all pertinent times, he has worked as a selector for the employer, a wholesale food
distributor. His job duties require him to pull stock from shelves, load it on carts and roll the carts to
distribution points in the employer's warehouse. He spends most of his ten to twelve hour shift on his
feet, walking up and down the aisles of the warehouse.

In December 1994, after -having spent the prior two years working on the wood-floored
mezzanine level of the warehouse, claimant was transferred to work on the main floor, which is made
of cement. Within two weeks of his transfer, claimant began to experience pain in the metatarsal area
of both feet. The lateral three toes on his right foot also went numb and he developed stabbing pain in
the toes with walking.
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In early January 1995, claimant sought treatment from Dr. Livingston, who diagnosed probable
tarsal tunnel syndrome and referred claimant for nerve conduction studies. Nerve studies showed
abnormality and bilateral sensorimotor polyneuropathy with chronic denervation in the bilateral extensor
digitorum brevis and abductor digiti quinti pedis and abductor hallucis. Based on the results of the
nerve studies, Dr. Livingston modified claimant's diagnosis to bilateral sensory motor neuropathy, tarsal
tunnel syndrome and pronated feet.

CONCLUSIONS OF LAW AND OPINION

The ALJ] found that although claimant's work activities did not cause his bilateral peripheral
polyneuropathy, tarsal tunnel syndrome or pronated feet conditions, the work activities were the major
contributing cause of a pathological worsening of the bilateral foot condition, and therefore claimant had
established a compensable occupational disease claim under amended ORS 656.802(2).

On review, SAIF argues that claimant has not sustained his burden under ORS 656.802(2)(b)
because the medical evidence does not establish that claimant's work activities were the major
contributing cause of his combined bilateral foot condition and a pathological worsening of the
underlying disease.l We agree.

The medical evidence persuasively establishes that claimant has preexisting bilateral foot
conditions, including peripheral neuropathy. Dr. Livingston, claimant's treating doctor, opined that
claimant’s transfer to the concrete floor area combined with his preexisting conditions to cause his
disability and need for treatment. (Exs. 18, 19-16). In his deposition, Dr. Livingston explained that
although claimant's work activities did not result in any structural or anatomical changes to claimant's
feet (Ex. 19-19), the walking on the hard cement put more pressure on claimant's already sensitive
nerves, resulting in a "pathological change" because it caused his symptoms. (Ex. 19-21).

Dr. Thompson, an orthopedist who examined claimant at SAIF's request, also diagnosed
peripheral polyneuropathy bilaterally of undetermined etiology along with probable plantar nerve
neuroma between the second and third metatarsal heads, right foot, moderate pes planus bilaterally and
tibial nerve neuritis bilaterally, probably related to the polyneuropathy. Dr. Thompson opined that
claimant's underlying polyneuropathy was the major contributing cause of claimant's condition and
complaints of pain, and that the onset of the polyneuropathy may have coincidentally occurred around
the time of his transfer to the main concrete floor. Dr. Thompson further opined that standing and
walking on concrete floors does not cause polyneuropathy, but may well result in a temporary
aggravation of symptoms. (Ex. 12-7).

Dr. White, a neurosurgeon who performed a records review at SAIF's request, concurred with
Dr. Thompson that claimant's work activity had nothing to do with the development of his peripheral
neuropathy. Dr. White opined that the major cause of claimant's foot symptomatology and need for
treatment was his underlying, preexisting polyneuropathy, and that claimant's work activities did not
cause any pathological change to the underlying condition. (Ex. 17).

~ Given the above expert medical evidence, we are not persuaded that claimant’s work activities
are the major contributing cause of a pathological worsening of his preexisting bilateral polyneuropathy.
Despite Dr. Livingston's use of the term "pathological change” to describe the irritation and increased
pressure claimant's work activities placed on the already sensitive and diseased nerves of claimant's
feet, we understand the treating doctor’s testimony to be that claimant's work caused an exacerbation of
symptoms without any change or worsening in the underlying polyneuropathy condition. In this
regard, we find Dr. Livingston's opinion to be consistent with the opinion of Drs. Thompson and White,
who agreed that claimant's work did not cause a pathological worsening of the preexisting
polyneuropathy.

1 Amended ORS 656.802(2)(b) provides that if the occupational disease claim is based on the worsening of a preexisting
disease or condition, "the worker must prove that the employment conditions were the major contributing cause of the combined
condition and pathological worsening of the disease.” See also Dan D. Cone, 47 Van Natta 2220 (1995) (it is no longer sufficient for
claimant to prove that work conditions were the major contributing cause of the worsening of the preexisting disease; he must also
prove that work conditions were the major contributing cause of the "combined condition” itself).
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In addition, we find no persuasive evidence that claimant's work activities were the major con-
tributing cause of his "combined condition.” Although Dr. Livingston summarily concluded that
claimant's work was the major cause of his need for treatment, he did not address and compare the rel-
ative contribution of claimant’s preexisting polyneuropathy to his combined bilateral foot condition. We
therefore give his opinion little weight. See Dietz v. Ramuda, 130 Or App 397 (1994) (determining ma-
jor contributing cause involves evaluating the relative contribution of different causes and deciding
which is the primary cause). Dr. Thompson and Dr. White, on the other hand, evaluated both
claimant’'s preexisting, underlying condition and claimant's work activity and reported that although
claimant's work on the cement surface may have contributed to a temporary aggravation of claimant's
foot symptomatology, the preexisting condition was the major contributing factor of claimant's combined
condition.

Lastly, we reject claimant’s contention that his bilateral foot condition is compensable because
his symptoms are the disease. See Teledyne Wah Chang v. Vorderstrasse, 104 Or App 498, 501 (1990);
Georgia Pacific Corp. v. Warren, 103 Or App 275, 278 (1990), rev_den 311 Or 60 (1991). In this case, as
discussed above, the medical evidence persuasively establishes that claimant's disease, bilateral
peripheral polyneuropathy, is distinct from the symptoms arising from irritation and pressure on the
affected nerves. See, e.g., Janet A. Robbins, 45 Van Natta 190 (1993).

Consequently, on this record, we conclude that claimant has failed to establish the
compensability of his combined bilateral foot condition under amended ORS 656.802(2)(b).

ORDER

The AL}'s order dated January 19, 1996 is reversed. The SAIF Corporation's denial is reinstated
and upheld. The ALJ's attorney fee award in reversed.

July 16, 1996 Cite as 48 Van Natta 1537 (1996)

In the Matter of the Compensation of
GARY L. ROOF, Claimant
WCB Case Nos. 94-09998 & 94-09997
ORDER ON REVIEW
Nancy F.A. Chapman, Claimant Attorney
Robert Yanity (Saif), Defense Attorney
Stoel, Rives, et al, Defense Attorneys

Reviewed by Board Members Christian and Haynes.

Geisy, Greer & Gunn (Geisy) requests review of those portions of Administrative Law Judge
(AL]) Otto's order which: (1) set aside its denial of claimant's "new injury” claim for a left shoulder
rotator cuff tear condition; and (2) upheld the SAIF Corporation's denial of claimant's medical services
claim for the same condition. SAIF initially cross-requested review of those portions of the ALJ's order
which set aside its denial of claimant's "chronic neck pain and left arm pain." However, SAIF has
subsequently withdrawn its appeal. On review, the issues are compensability and, potentially,
responsibility for claimant's left rotator cuff condition. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the exception of the second paragraph of his "ultimate
findings of fact.”

CONCLUSIONS OF LAW AND OPINION

Claimant compensably injured his left arm and neck on August 29, 1985, while employed by
SAIF's insured (Westwood). SAIF accepted a cervical strain, but claimant was subsequently diagnosed
with cervical and lumbar strains, chronic pain syndrome and various psychological disorders. Claimant
eventually received a total of 48 percent unscheduled permanent disability as a result of several
Determination Orders.
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On November 6, 1993, claimant began working for Daisy Kingdom, whose claims were
processed by Geisy. On May 3, 1994, claimant experienced a sudden onset of sharp pain in the left
shoulder and left hand numbness while lifting a 70 pound roll of material. Claimant sought treatment
from his family physician, Dr. Rastal, who referred him to Dr. Sparling, who diagnosed subacromial
tendonitis. Claimant was subsequently evaluated by numerous physicians. Both SAIF and Geisy
denied compensability and responsibility for left arm, left shoulder and cervical conditions. The denials
were amended at hearing to include left arm strain, chronic left neck and shoulder pain, subacromial
tendonitis and left rotator cuff tear involving the supraspinatus tendon.

The ALJ upheld Geisy's denial of claimant's left arm strain, subacromial tendonitis and chronic
neck pain. The ALJ also upheld SAIF's denial of left arm strain, subacromial tendonitis and left rotator
cuff tear. However, the AL] set aside SAIF's denial of claimant’s chronic neck and left arm pain and
Geisy's compensability and responsibility denial of a left shoulder rotator cuff tear. The ALJ found that
claimant's May 3, 1994 industrial accident for Geisy (as claim processor for the self-insured employer,
Daisy Kingdom) was the major contributing cause of claimant's left rotator cuff condition and need for
treatment. In reaching this conclusion, the AL] determined that, for various reasons, all medical
opinions were unpersuasive, except that of examining physicians, Drs. Bobker and Wilson, who
concluded that claimant's May 3, 1994 incident was the major contributing cause of a left rotator cuff
tear. (Ex. 134-4).

On review, the sole issue concerns compensability and responsibility for claimant's alleged left
rotator cuff tear. Geisy contends that the medical evidence does not establish that claimant has a left
rotator cuff tear, of which the May 4, 1994 accident was the major contributing cause. Thus, Geisy
asserts that the left rotator cuff claim is not compensable. Moreover, Geisy asserts that, even if
claimant’s left shoulder condition is compensable, SAIF is responsible for this condition as part of its
accepted claim for the August 29, 1985 injury. For the following reasons, we agree with Geisy that
claimant has failed to prove that claimant has a compensable left rotator cuff tear condition.

As previously noted, the AL] analyzed the numerous medical opinions solicited by the parties
and concluded that all were unpersuasive, except for the opinion of Drs. Wilson and Bobker. The ALJ
reasoned that the Wilson/Bobker opinion was persuasive because it was based on complete information
and an accurate history. While we agree for the reasons cited by the ALJ that the other medical
opinions are not persuasive, we conclude for the following reasons that the Wilson/Bobker opinion is
also not persuasive and does not establish that claimant has a compensable left rotator cuff tear
condition.

Geisy argues that the Wilson/Bobker opinion is flawed because it is not based on an accurate
and complete history and because the diagnosis of a left rotator cuff tear was based on a review of a
radiologist's report of an MRI scan that merely "suspected” a left rotator cuff tear. Geisy's contentions
are persuasive. '

Drs. Bobker and Wilson noted the September 1994 report of an MRI scan in which the
radiologist's (Dr. Belkin's) impression was "suspect small focal peripheral full thickness tear of the
supraspinatus tendon.” (Ex. 132, emphasis added). Dr. Belkin never provided a more definitive
appraisal of the MRI scan. Although Drs. Wilson and Bobker themselves diagnosed a left rotator cuff
tear, their report does not indicate that they ever reviewed the actual MRI scan, as opposed to the
radiologist's summary. (Ex. 136-3). Moreover, Drs. Bobker and Wilson never explained how they
arrived at their diagnosis, i.e., whether it was based on their clinical examination, the report of the MRI
scan or a combination of both. See Moe v. Ceiling Systems, 44 Or App 429, 433 (1980) (rejecting
conclusory medical opinion). Under these circumstances, we do not accept their diagnosis of claimant's
condition. This, in turn, casts doubt on the reliability of their report, including their conclusion that the
May 1994 incident was the major contributing cause of claimant's need for treatment.

1 Considering that Dr. Belkin only "suspected” a tear of the supraspinatus, we find that, in the absence of a more
definitive appraisal of claimant's MRI, the radiology report also does not establish that claimant has a rotator cuff tear. We also
note that the one other physician (Dr. Switlyk) to actually review the MRI film diagnosed probable rotator cuff tendonitis, not a
rotator cuff tear. (Ex. 144).
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There are additional reasons to discount the opinion of Drs. Bobker and Wilson. The history
portion of their medical report is cursory and does not contain a reference to several important aspects
of claimant's history. (Ex. 136-1). These include the results of June 14, 1994 x-rays that indicated a
possible prior tendon injury and the fact that claimant was diagnosed with osteoarthritis and tendonitis
of the left shoulder in 1993. (Id.). Inasmuch as the Bobker/Wilson report is poorly reasoned and based
on an incomplete history, we do not find it persuasive. Somers v. SAIF, 77 Or App 259 (1986). Given
our agreement with the AL]J that the other medical opinions addressing the causation issue are also
unpersuasive, we conclude that claimant has failed to prove that his left shoulder condition is
compensable.

We also find that SAIF did not accept claimant's left shoulder condition under its 1985 claim.
See Deluxe Cabinet Works v. Messmer, 140 Or App 548 (1996). In Messmer v. Deluxe Cabinet Works,
130 Or App 254, rev den 320 Or 507 (1995) (hereafter Messmer I), an employer failed to appeal a
Determination Order which had awarded permanent disability based, in part, on the effects of surgery
for a noncompensable degenerative disease. The court held that, although an employer's payment of
compensation, by itself, did not constitute acceptance of the degenerative condition, the employer's
failure to challenge the award on the basis that it included an award for a noncompensable condition
precluded the employer from contending later that the condition was not part of the compensable claim.
In Messmer I, the court reasoned that the result was not that the degenerative condition had been
accepted, it was that the employer was barred by claim preclusion from denying that it was part of the
compensable claim. Id at 258.

After the court's decision in Messmer I, the legislature amended ORS 656.262(10) (formerly ORS
656. 262(9)). As amended, ORS 656.262(10) provides:

"Merely paying or providing compensation shall not be considered acceptance of a claim
or an admission of liability, nor shall mere acceptance of such compensation be
considered a waiver of the right to question the amount thereof. Payment of permanent
disability benefits pursuant to a determination order, notice of closure, reconsideration
order or litigation order shall not preclude an insurer or self-insured employer from
subsequently contesting the compensability of the condition rated therein, unless the
condition has been formally accepted.”

In light of the 1995 amendments, the court reexamined the Messmer case a second time, and
issued its decision in Deluxe Cabinet Works v. Messmer, supra (hereafter Messmer II). In Messmer II,
the court found that, if the legislature had intended to enact a statute that had the effect of overruling
the court's prior decision, it had failed to do so. Specifically, the court held that the amended statute
said nothing about the preclusive consequences of an employer's failure to appeal a determination order.
Rather, the court noted that the amended statute provides only that payment of permanent disability
benefits does not preclude an employer from subsequently contesting compensability. Accordingly, the
court held that, because the legislature had not successfully changed the law, the court could not rewrite
the statute to give effect to what the legislature may have intended. Consequently, the court concluded
that the amended statute, ORS 656.262(10), did not effectively overrule its prior decision in Messmer
Deluxe Cabinet Works v. Messmer, supra.

In accordance with Messmer II, we examine the issue of whether SAIF is precluded from
denying a left shoulder condition as part of its acceptance of the 1985 claim. Claimant received a total of
48 percent unscheduled permanent disability as a result of the 1985 claim in three Determination Orders.
The first two Determination Orders contain no reference to claimant's left shoulder. (Exs. 21, 56).
Neither order is accompanied by a worksheet that explains how the permanent disability calculations
were made. However, the Determination Order of March 28, 1990 does include a worksheet that
indicates claimant's award was based on chronic cervical and lumbar strain and a psychological
condition. (Ex. 71-2). No mention is made of the left shoulder.

2 To the extent that the correct diagnosis of claimant's left shoulder condition is subacromial tendonitis, we also conclude
that this condition is not compensable. In this regard, we note that the ALJ upheld both Geisy's and SAIF's denials of claimant's
subacromial tendonitis condition. Claimant has not contested the AL]J's determination regarding the compensability of that
condition.
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Although we do not necessarily limit our consideration to the Determination Orders themselves
or to the worksheet, we conclude that, under the circumstances of this case, claimant's unappealed 48
percent unscheduled permanent disability award did not include an award for the left shoulder. See
Olson v. Safeway Stores, Inc., 132 Or App 424 (1995) (Where it was not obvious from the Determination
Order and Evaluator's worksheet that the unappealed determination orders awarded permanent
disability for the claimant's preexisting degenerative condition, the court declined to address whether
the employer could be barred from denying the degenerative condition by its failure to appeal the
Determination Orders); but see Dennis L. Keller, 47 Van Natta 734 (1995) (where medical evidence
related the claimant's disc bulges listed on Determination Orders to degeneratlve disc condition,
Determination Orders were based, at least in part, on degenerative condition).3 Accordingly, we
conclude that SATF is not responsible for claimant’s left shoulder condition by reason of the unappealed
Determination Orders.

In summary, we find that claimant failed to sustain his burden of proving that his left shoulder
condition is compensable. Thus, we reverse the AL]'s decision finding that claimant had sustained a
compensable left rotator cuff tear and assigning responsibility to Geisy.

ORDER

The ALJ's order dated December 15, 1995, as reconsidered January 10, 1996, is reversed in part
and affirmed in part. That portion which set aside Geisy's denial of a left rotator cuff condition is
reversed. Geisy's denial is reinstated and upheld. The ALJ's attorney fee award with respect to Geisy
is also reversed. The remainder of the order is affirmed.

3 Geisy notes medical reports issued before the first two Determination Orders dated June 19, 1986 and May 12, 1989,
which purport to document left shoulder impairment. (Exs. 12, 45, 51). However, given that SAIF accepted a cervical strain, and
because claimant was diagnosed with multiple conditions (which did not include a left shoulder condition) prior to these closure
orders, we are not persuaded that either Determination Order awarded permanent disability based on a left shoulder condition.
Moreover, the final Determination Order of March 28, 1990 includes a worksheet that clearly indicates that claimant's permanent
disability award was based on conditions other than the left shoulder. (Ex. 71-2). Accordingly, we conclude that, even considering
medical evidence issued at the time of the closure orders, SAIF is not responsible for claimant’s left shoulder condition because of
the unappealed Determination Orders.

July 16, 1996 Cite as 48 Van Natta 1540 (1996)

In the Matter of the Compensation of
WILLIAM R. WHITE, Claimant
WCB Case No. 95-11005
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Christian and Haynes.

The insurer requests review of that portion of Administrative Law Judge (ALJ) Yeager's order
that assessed a penalty and associated attorney fee for its allegedly unreasonable denial of claimant’s left
knee condition. On review, the issues are penalties and attorney fees.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ found that, although the insurer was aware that claimant had previous knee problems,
the insurer denied the claim without asking for or receiving a single medical opinion on causation. The
AL]J concluded that the insurer's "rush to judgment" was unreasonable and assessed a penalty and
associated attorney fee. -

The insurer argues that it had a legitimate doubt regarding causation of claimant's knee
condition at the time it denied the claim on September 22, 1995. The insurer relies on the following
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information: (1) claimant's "801" form indicated he had experienced previous left knee pain; (2) the
insurer had received Dr. Bald's August 16, 1995 chart note that indicated claimant had a preexisting
knee condition; and (3) claimant admitted during an interview that he had experienced previous knee
symptoms approximately a year before the injury date.

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether, from a
legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v.
Huntley, 106 Or App 107 (1991). "Unreasonableness” and "legitimate doubt” are to be considered in the
light of all the information available to the carrier at the time of the denial. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988).

In Lauri A. Terrell, 46 Van Natta 2273 (1994), at the time the denial was issued, the insurer had
a medical opinion that indicated that, although the claimant had an acute lumbosacral strain, she also
had a "long history” of lower back problems which "certainly play a significant role in this case.” We
found that, since the claimant had a preexisting back condition that contributed to her problems
following the work incident, the insurer was aware that the claimant would probably be subject to the
major contributing cause standard imposed by ORS 656.005(7)(a)(B). In light of the medical opinion that
the claimant’'s (noncompensable) preexisting condition was a significant cause of back problems after her
back strain, we concluded that the insurer legitimately doubted whether the work incident was the
major cause of her subsequent condition and we did not assess a penalty.

Here, at the time the insurer issued its denial on September 22, 1995, the insurer had evidence
that claimant had a preexisting left knee condition, but it had no medical opinions on causation. Unlike
Lauri A. Terrell, supra, the insurer had no medical evidence that indicated that claimant's preexisting
left knee condition combined with claimant’'s work injury to cause his disability or need for treatment.
To the contrary, Dr. Bald's August 16, 1995 chart note indicated that claimant had a "prior history of a
similar type injury several years ago to his left knee that resolved without sequelae, and he has had no
history of surgery or other treatment.” (Ex. 3; emphasis added). Thus, unlike Terrell, the insurer had
no information available that indicated claimant could be subject to the major contributing cause
standard. Compare Joyce E. Soper, 46 Van Natta 740 (1994) (the carrier's denial on the basis that the
claimant's work exposure was not the major contributing cause of her current condition was reasonable
where, at the time of the denial, the carrier had medical reports indicating that the claimant's
preexisting condition was the major cause of the need for treatment).

In any event, the insurer did not deny the claim based on a "major contributing cause standard."
Rather, the insurer denied the claim on the basis that "[iJnformation obtained during this investigation
fails to establish your condition of lateral meniscus tear, left knee is related to your work activity with
[the employer] on or about 8/14/95." (Ex. 10). The insurer asserted that claimant's condition did not
arise out of and in the course and scope of his employment. (Id.) Claimant had submitted an "801"
Form and an "827" Form indicating that he had injured his left knee at work. (Exs. 1, 2). Dr. Bald
related claimant’'s left knee condition to an on-the-job injury. (Ex. 3). Claimant told the insurer's
investigator that he injured his left knee at work. (Ex. 7a). There was no evidence in the record to the
contrary. Therefore, we conclude that, at the time it issued the denial, the insurer did not have a
legitimate doubt as to its liability for the claim, and we find its denial unreasonable. Accordingly, we
affirm the ALJ's assessment of a penalty and associated attorney fee.

Claimant is not entitled to an attorney fee for services on review concerning the penalty and
associated attorney fee issues in this case. See Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159
(1986); Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35 (1986)

ORDER

The ALJ's order dated March 11, 1996 is affirmed.
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In the Matter of the Compensation of
JENNIFER L. WILSON, Claimant
Own Motion No. 94-0658M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Malagon, et al, Claimant Attorneys
Liberty NW, Insurance Carrier

Claimant requests review of the insurer's April 3, 1996 Notice of Closure which closed her claim
with an award of temporary disability compensation from December 5, 1994 through March 20, 1996.
The insurer declared claimant medically stationary as of March 26, 1996. Claimant contends that she is
entitled to additional benefits as she was not medically stationary when her claim was closed. In the
alternative, claimant requests that the Board authorize temporary disability compensation "through
5/13/96, the date of anticipated medically stationary status given by Claimant's treating physician.”

Premature Closure

A claim may not be closed unless the claimant's condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54
Or App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at
the time of the April 3, 1996 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App
694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).

We generally defer to the opinion of claimant’s treating physician, absent persuasive reasons to
do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). In addition, we give the most weight to
opinions that are both well-reasoned and based on complete information. Somers v. SAIF, 77 Or App
259 (1986). Even though medical opinion established that claimant required ongoing care for an
indefinite period of time, the ongoing care does not necessarily establish that claimant was not medically
stationary. Maarefi v. SAIF, 69 Or App 527, 531 (1984).

On November 13, 1995, claimant was examined by her physician, Dr. Gallo, in a one-year (post-
surgery) follow-up examination. In her medical report, Dr. Gallo opined that "[claimant] will [follow-
up] here in 6 months at which point I think she will be at medically stationary status.”

In a March 15, 1996 Independent Medical Examination (IME), as amended by a March 20, 1996
x-ray report, Dr. Gardner, neurologist, and Dr. Boyd, orthopedic surgeon, opined that:

"In our opinion, [claimant] deserves another trial of a TENS unit for relief of pain. She
also should be instructed to carry out an independent program of home exercise
consisting of abdominal strengthening and aerobic fitness, if this has not already been
done. Apart from these suggestions, we view her as medically stationary with respect to
the October 10, 1975 injury."

When asked in the insurer's questionnaire when they would anticipate claimant becoming medically
stationary, Drs. Gardner and Boyd opined that "we consider her medically stationary, subject to the
minimal treatment recommendations made above."

Here, Dr. Gallo opined that she felt claimant would become medically stationary six months
from the date of the November 13, 1995 examination. However, Dr. Gallo gives no objective reasons
for that opinion. Dr. Gallo recommended no medical treatment, physical therapy or any other
rehabilitating measures for claimant, and she released claimant to modified work on that date. We are
not persuaded by Dr. Gallo's speculative assessment, because she failed to provide objective reasoning
why claimant might not be medically stationary for six months. Finally, there is no subsequent opinion
from Dr. Gallo confirming her previous opinion.

Contrarily, Drs. Gardner and Boyd, although examining claimant only once at the insurer’s
request, rendered their opinions utilizing x-rays taken on March 16, 1996, making objective comparisons
with previous films as well as providing results of a physical examination. They noted that:
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"The last films present were dated November 13, 1995 and showed a similar appearance
except that range of motion views were obtained, including flexion and extension, and
showed no movement at segments L4-L5 and L5-51, indicating a solid fusion.”

These physicians recommended claimant undergo a home exercise program and another "trial of a TENS
unit for relief of pain." Drs. Gardner and Boyd also opined that claimant was capable of sedentary
work, and noted that claimant's "subjective complaints are somewhat out of proportion to her objective
findings.” Further, based upon their examination on that date, they twice opined that claimant was
medically stationary on March 15, 1996, and recommended only "minimal treatment.” We find the
opinions of Drs. Gardner and Boyd persuasive, as they are based on objective findings rather than
speculation. Weiland v. SAIF, supra; Somers v. SAIF, supra. In addition, although Dr. Gardner and Dr.
Boyd suggested "minimal” treatment for relief of pain and for abdominal strengthening and aerobic
fitness, we are not persuaded that the ongoing care would provide significant improvement in
claimant's condition, particularly since claimant's treating physician did not recommend any further
care. Maarefi v. SAIF, supra.

Based on this record, we find that claimant has not met her burden of proving that she was not
medically stationary on April 3, 1996, when the insurer closed her claim. Therefore, we conclude that
the insurer's closure was proper.

Temporary Disability Compensation

Claimant requests temporary disability compensation through May 13, 1996, the date of
anticipated medically stationary status opined by Dr. Gallo. Because we have found that claimant has
not established that she was not medically stationary on April 3, 1996, when the insurer closed her
claim, we are unable to grant claimant's request. However, claimant may be entitled to substantive
temporary disability compensation if she can establish that she was disabled due to the compensable
injury prior to being declared medically stationary. Lebanon Plywood v. Seiber, 113 Or App 651, 654
(1992). Claimant was paid time loss benefits through March 20, 1996, and was declared medically
stationary on March 26, 1996. Therefore, she must establish that she was disabled due to the
compensable injury after March 20, 1996 and prior to March 26, 1996.

Dr. Gallo released claimant to modified (sedentary) work on November 13, 1995. Noting that
claimant stated that "her husband can support her,” Dr. Gallo reported that claimant was not interested
in returning to work. On March 15, 1996, Drs. Gardner and Boyd also opined that claimant was capable
of returning to sedentary work, but reported that claimant "does not believe she could even do
sedentary work.” The physicians also reported that claimant "does not feel that she has to work,
however, because her husband is able to support her.” Claimant has provided no evidence that she
returned to modified work, even though the three physicians opined that she was capable of work.

On the record, we find that claimant has not established that she was disabled due to the
compensable injury prior to being declared medically stationary. Therefore, no further temporary
disability compensation is due.

Accordingly, we affirm the insurer's April 3, 1996 Notice of Closure in its entirety.

IT IS SO ORDERED.
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In the Matter of the Compensation of
GREG H. BOOTH, Claimant
WCB Case No. 95-04876
SECOND ORDER ON RECONSIDERATION
Karl Goodwin (Saif), Defense Attorney

Pursuant to our June 24, 1996 Order on Reconsideration, we republished our May 23, 1996 order
in which we affirmed an Administrative Law Judge's (AL]'s) order that upheld the SAIF Corporation's
denial of claimant's occupational disease claim for his sinus and upper respiratory condition. In
reaching our decision, we also declined to remand this case to the AL] for the admission of a "post-
hearing” and "post-surgery” medical report. Claimant has now submitted additional letters and further
evidence, and has requested remand "on the basis of compelling evidence not available formerly."
Interpreting claimant's letters as another motion for reconsideration, we withdraw our prior orders.

We may remand a case to the AL] for further evidence taking, correction or other necessary
action if we find that the case has been improperly, incompletely, or otherwise insufficiently developed
or heard by the AL]. ORS 656.295(5); Bailey v. SAIF, 296 Or 41 (1983). To merit remand for
consideration of additional evidence, it must be clearly shown that the evidence was not obtainable with
due diligence at the time of the hearing and that the evidence is reasonably likely to affect the outcome
of the case. See Compton v. Weyerhaeuser Co., 301 Or 641 (1986).

Here, although the particular doctor's letter submitted by claimant was not available at the time
of hearing, we are not persuaded that the substantive matter contained in the report was unobtainable
with the exercise of due diligence prior to hearing. In the letter, Dr. Lee states that he treated claimant
since April 1994. Accordingly, we are not convinced that the current letter submitted by claimant
contains information that was unobtainable at the time of the July 1995 hearing. See e.g. Steven ],
Anderson, 47 Van Natta 2101 (1995).2

Additionally, we conclude that there is not a compelling reason to remand, as we find that the
additional report submitted by claimant is not likely to affect the outcome of this case. Dr. Lee's report
discusses claimant's "symptoms” as being related to work; however, that is not sufficient to meet
claimant's burden of proof. ORS 656.802(2); Michael R. Langford, 48 Van Natta 102 (1996).

Accordingly, claimant’'s request for remand is denied. On reconsideration, as supplemented
herein, we adhere to and republish or prior orders. The parties' rights of appeal shall begin to run from
the date of this order.

IT IS SO ORDERED.

1 Inasmuch as it does not appear that SAIF has received copies of claimant's most recent letters, copies of those letters
have been included with SAIF's counsel's copy of this order.

2 Claimant also submits copies of documents regarding a 1979 nasal septal reconstruction surgery. Asserting that we
erroneously referred to this operation as sinus surgery, he offers these materials to correct our misimpression. Since claimant
offers no explanation for his failure to present these 1979 materials at the time of the July 1995 hearing, we are not inclined to
consider it appropriate to remand for their consideration. In any event, because we did not refer to the surgery as sinus, but
rather accurately described it a "nasal®, we find no compelling reason to remand this case for introduction of these materials.
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In the Matter of the Compensation of
CHRISTINE FALCONER, Claimant
WCB Case No. 95-06207
ORDER ON REVIEW
Greg Noble, Claimant Attorney
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board en banc.!

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Baker's order that set
aside its denial of claimant's claim for a torticollis condition. On review, the issue is compensability.
We affirm.

FINDINGS OF FACT

We adopt the AL]J's findings of fact, and briefly summarize the pertinent facts as follows:

Claimant works as a certified nursing assistant in a residential care facility. On March 19, 1995,
claimant had a particularly stressful day at work, in which she had to care for an increased number of
residents and train a new employee. Four days later, on March 23, 1995, she experienced the acute
onset of neck and upper back pain while turning over in bed. She sought treatment and was diagnosed
with torticollis and acute right neck strain and spasm.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that mental stress at work was the major contributing cause of claimant's
torticollis condition and that claimant had established the compensability of her condition as a "mental
disorder” under amended ORS 656.802. Citing to the new definition of "mental disorder" in amended
ORS 656.802(1)(b), the ALJ determined that claimant’s diagnosis of torticollis, a generally recognized
neck condition, satisfied the diagnosis requirement of amended ORS 656.802(3)(c). The ALJ further
found that the employment conditions producing claimant’s condition existed in a real and objective
sense and were conditions not generally inherent in every working condition.

SAIF argues on review that claimant's torticollis condition cannot be compensable as a mental
disorder under ORS 656.802(3) because torticollis is not "a diagnosis of a mental disorder which is
generally recognized in the medical or psychological community” which is required by ORS
656.802(3)(c). Specifically, SAIF contends that where, as here, the claim is for a physical condition
caused or worsened by mental stress, the claimant must also prove a diagnosis of a generally recognized
"mental or emotional disorder” (a psychological or psychiatric condition) in order to satisfy requirement
of ORS 656.802(3)(c). We disagree.

In 1995, the legislature added subsection (1)(b) to ORS 656.802, which provides: "As used in
this chapter, 'mental disorder’ includes any physical disorder caused or worsened by stress.” In
amending the statute, the legislature did not alter the language of ORS 656.802(3)(c), which provides
that a "mental disorder” is not compensable unless "[tlhere is a diagnosis of a mental or emotional
disorder which is generally recognized in the medical or psychological community.”

As the Court of Appeals recently confirmed in Deluxe Cabinet Works v. Messmer, 140 Or App
548 (1996), our task in construing the language of a statute is to effectuate the intentions of the
legislature, "if possible.” ORS 174.020. To ascertain the legislature's intentions, we examine the text,
its context and, if necessary, the legislative history. PGE v. Bureau of Labor and Industries, 317 Or 606,
610-12 (1993). "In all events, however, we are constrained by the reasonable construction of the
language that the legislature actually enacted. We are forbidden, both by statutory command and by
constitutional principles, to insert language that the legislature, whether by design or by default, has
omitted.” Messmer, supra (citing ORS 174.010; Fernandez v. Board of Parole, 137 Or App 247 (1995)).

1 Since Board Member Moller has recused himself from this case, he has not participated in the Board's review. OAR
438-011-023.
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It is a fundamental rule of statutory construction that when a word or phrase is used repeatedly
in the same statute it is presumed to have the same meaning throughout absent clear indication of a
contrary intent. Pense v. McCall, 243 Or 383, 389 (1966); Cherry Growers v. Emp. Div., 25 Or App 645,
649, rev den (1976). See also PGE v. Bureau of Labor and Industries, 317 Or 606, 611 (1993) (use of the
same term throughout a statute indicates that the term has the same meaning throughout the statute).
With regard to amended ORS 656.802, we find no clear indication in the plain language of the statute
that the words "mental disorder” should carry a different meaning in paragraph (3)(c) than they do in
paragraph (1)(b). On the contrary, amended ORS 656.802(1)(b) provides "[a]s used in this chapter,
'mental disorder’ includes * * *" (emphasis added), indicating that the statutory definition of "mental
disorder” that follows means the same throughout all of Chapter 656.

Relying on the plain language of the statute, we construe paragraph (3)(c) of ORS 656.802 in
light of, rather than independent of, the definition of "mental disorder" in paragraph (1)(b). Thus,
where the claim is for a mental stress-caused physical disorder, the "diagnosis” requirement of
paragraph (3)(c) may be satisfied by a diagnosis of a stress-caused physical condition that is generally
recognized in the medical or psychological community.

The dissent disagrees with this construction, and asserts that the terms of amended ORS 656.802
are ambiguous. We do not consider the statute's repeated use of the term "mental disorder” ambiguous
(because the term is specifically defined in paragraph (1)(b)), and therefore see no reason to resort to
legislative history. See PGE v. Bureau of Labor and Industries, supra, 317 Or at 611 (if the legislature's

-intent is clear from the text and context of the statute, further inquiry is unnecessary). We conclude,
howevezr, that even the legislative history does not support the dissent's and SAIF's construction of the
statute.

In describing the 1995 amendments to ORS 656.802, Representative Mannix, a co-sponsor of SB
369 stated:

"[ORS] 656.802, sub (1): Redefines mental disorder. It's designed to get back to where
we thought we were in 1990, and with some prior statutory changes even before then.
It particularly has to do with mental disorders that are accompanied by physical
disorders. This will say that standards for proving the compensability of a mental
disorder, apply regardless of whether the disorder is sudden or gradual in onset; it's a
mental disorder, let's apply these standards. And they apply to any physical disorder
caused by mental stress. We are seeing some grandfathering in, that, well, while this
stress claim itself may not be just compensable, here's a physical disorder resulting from
it and we will say that's compensable. It's better than grandfathering, I should say
bootstrapping. Now we will get back to evaluating the initial claim and the onset of
disability alleged in the claim and see if it meets the standards for a mental disorder
claim.

LI S *

"[16B-] 656.802, sub (3): Reaffirms the workers burden to prove stress claims as mental
disorder type claims. And includes business cycles as normal business conditions."
Tape Recording, Senate Labor and Government Operations Committee, January 30,
1995, Tape 16B.

In a later session, Representative Mannix and Jerry Keene, a workers' compensation defense
attorney, stated:

"[Rep. Mannix]: Section 56 tweaks the occupational disease statute as to mental
disorders. It does include mental disorders which include any physical disorder caused -
or worsened by mental stress. * * *

2 The dissent also relies on legislative history from the 1987 enactment of ORS 656.802(3)(c) to support its position. At
that time, however, the legislators were concermed about the legitimacy of mental stress conditions and were not considering the
mental disorder statute's effect on stress-related physical disorders. Thus, the 1987 legislative history regarding a legitimate
"mental disorder” diagnosis provides no guidance on the 1995 amendments and whether a "psychological” diagnosis is necessary
when the mental disorder claim is based on a stress-related physical disorder.
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"[Jerry Keene]: It also gets out some of the language that was enacted in 1987 and
we've had some experience with litigation of mental disorders and so-call stress claims
and this addresses some of those cases and clarifies it." Tape Recording, House
Committee on Labor, March 6, 1995, Tape 46B.

We can discern from the above-quoted legislative history that ORS 656.802(1)(b) was intended to
overrule such cases as DiBrito v. SAIF, 319 Or 244 (1994) and Mathel v. Josephine County, 319 Or 235
(1994), which held that stress-caused physical disorders (e.g., an episode of colitis or a heart attack)
should be analyzed as accidental injuries under ORS 656.005(7). We can also tell that the legislature
intended that, to be compensable, a mental stress-caused physical disorder must meet the four
requirements set out in amended ORS 656.802(3). See, e.g., Karen Hudson, 48 Van Natta 113, on
recon, 48 Van Natta 287, 453 (1996). There is simply nothing in the testimony of Representative Mannix
or Mr. Keene, however, indicating that the legislature intended to deny compensation to a worker with
a mental stress-caused physical disorder that arose out of and in the course of employment simply
because that physical disorder stands alone and is not accompanied by a diagnosed psychological
condition.

Under the plain language of amended ORS 656.802, "mental disorder” now includes mental
stress-caused physical disorders. As explained above, we find that under amended ORS 656.802, if a
claimant has been diagnosed with a mental stress-caused physical disorder, and that disorder is
generally recognized in the medical community, the claimant has satisfied the "diagnosis of a mental or
emotional disorder” requirement of paragraph (3)(c). To hold otherwise, and conclude that paragraph
(3)(c) requires a diagnosis of a psychological condition in addition to the stress-caused phy51cal
condition, would effectively insert language into the statute which we are forbidden by law to add.3
See Deluxe Cabinet Works v. Messmer, supra.

Turning to the merits, we find claimant has established a compensable "mental disorder” under
ORS 656.802. Dr. Arbeene, who examined claimant at SAIF's request, diagnosed torticollis and
explained that torticollis is a physical disorder of the neck which developed as a result from the
emotional stresses of claimant's work on March 19, 1995. The record establishes that on that day,
claimant was required to care for an increased number of patients while explaining the employer's
policies and procedures to a new employee.4 For several days thereafter, claimant felt extremely achy
and tense, and ultimately experienced an acute onset of neck pain while turning over in bed on the
morning of March 23, 1995. On this record, we are convinced by the complete and well-reasoned
opinion of Dr. Arbeene that claimant's torticollis arose out of and in the course of claimant's
employment.>

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,500, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent’s brief), the complexity of the issue, and the value of the interest involved.

3 The dissent contends that our holding lessens the burden of proof for those persons attempting to prove the
compensability of mental stress-caused physical disorders as opposed to workers with purely psychological conditions. We
disagree. As we construe ORS 656.802(3)(c), both workers must prove a diagnosis "which is generally recognized in the medical or
psychological community.” The claimant with a mental-stress caused physical disorder "mental disorder” must prove that his or
her diagnosed physical condition is generally recognized whereas a claimant with a purely psychological mental disorder must
prove that his or her diagnosed mental condition is generally recognized. A claimant must also, of course, satisfy the other
requirements of ORS 656.802(3). See Karen Hudson, supra.

4 As the AL]J noted, the evidence concerning claimant's employment conditions was not hotly contested, since SAIF's
main defense to the claim was that claimant had not proven a diagnosis of a mental disorder. Based on claimant's testimony and
the absence of any other evidence to the contrary, we find that the employment conditions producing her stress-caused physical
symptoms existed in a real and objective sense and were conditions other than those generally inherent in every working situation.
See ORS 656.802(3)(a) and (b).

5 Both Dr. Arbeene and Dr. Lynch, claimant's treating chiropractor, agreed that claimant's rolling over in bed did not
cause the acute onset of neck pain. Contrary to Dr. Arbeene, Dr. Lynch diagnosed a "neck strain" caused by claimant's extensive
physical activities at work on March 19, 1995. Because the record establishes that claimant's work activities that day were not any
more physically demanding than usual, we find Dr. Lynch's opinion is unpersuasive.
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ORDER

The ALJ's order dated November 9, 1995 is affirmed. For services on review, claimant's
attorney is awarded $1,500, payable by SAIF.

Member Christian specially concurring.

I agree that, under amended ORS 656.802, any physical disorder that is caused or worsened by
mental stress must be analyzed as an occupational disease claim for a mental disorder. [ further agree
that, when the claim is for a stress-caused physical disorder, a diagnosis of a generally recognized
physical disorder that is caused or worsened by stress satisfies the "diagnosis” requirement ORS
656.802(3)(c). 1 write separately to discuss the distinction | see between the concept of "mental stress," a
term that is not defined in the statute, and a "mental disorder,"” which is defined.

We have previously held that "mental stress,” in and of itself, is not a condition which is
generally recognized as a "mental disorder.” See Keith D. Gregersen, 46 Van Natta 2249 (1994); Nancy
L. Lucas, 43 Van Natta 911 (1991). Our decision today does not change that rule. Under amended ORS
656.802(1)(b), a "mental disorder” includes "any physical disorder caused or worsened by mental
stress.” The compensable "mental disorder” is not the "mental stress” itself, but rather the effect, or
physical manifestation of, that stress.

Accordingly, where, as here, claimant proves by clear and convincing evidence that she has a
"diagnosed” physical disorder which is caused or worsened by "mental stress” on the job and that her
stressful employment conditions exist in a real and objective sense and are conditions other than those
generally inherent in every working situation, then she is entitled to compensation for that stress-caused
physical disorder as a "mental disorder” under amended ORS 656.802.

Board Member Haynes dissenting.

1 disagree with the majority's construction of ORS 656.802(1)(b) as it relates to ORS
656.802(3)(c). The former statute provides that "mental disorder" "includes any physical disorder caused
or worsened by mental stress” while the latter statute requires "a diagnosis of a mental or emotional
disorder which is generally recognized in the medical or psychological community.” According to the
majority, a claimant proves the existence of "a diagnosis of a mental or emotional disorder" if there is a
"physical disorder caused or worsened by mental stress.” | believe such a construction is contrary to
legislative intent and, therefore, dissent.

First, 1 disagree with the majority's conclusion that the "plain meaning” of ORS 656.802(1)(b) in-
dicates that its definition applies in subsection (3)(c). Such reasoning ignores the language preceding
subsection (3)(c) stating that, "[n]otwithstanding any other provision of this chapter, a mental disorder is
not compensable under this chapter unless the worker establishes all of the following" requirements in
subsections (a) through (d). ORS 656.802(3). In my opinion, because such language indicates that sub-
section (3)(c) should be applied independently of "any other provision of this chapter,” and the plain
meaning of "a diagnosis of a mental or emotional disorder" would not include a physical disorder, I find
the question ambiguous concerning the effect of ORS 656.802(1)(b) on 656.802(3)(c). Thus, I think it ap-
propriate to turn to legislative history. PGE v. Bureau of Labor and Industries, 317 Or 606, 611-12
(1993).

As correctly noted by the majority, ORS 656.802(3)(c) was added by the 1987 legislature. Or
Laws 1987, ch 713, § 4. Looking at the statute in isolation, the language is plain--it requires a diagnosis
of an identifiable mental or emotional disorder. Senator Hill, Chairman of the Senate Labor Committee
explained the amendment:

"If we have no reference to any diagnosis or any requirement that it be a diagnosis of a
generally recognized mental disorder, we're having it wide open to every M.D. saying,
'My client is suffering stress, he's extremely nervous, she can't eat." That's not a
generally recognized mental disorder that could be filed as a mental stress claim. That's
my concern. We want to prevent that. We want only defined mental disorders, not just
a doctor's feeling the patient is stressed out. That's my intent here. So it has to be
something that's diagnosed by someone qualified, a psychologist or psychiatrist, as a
legitimate identified mental disorder, not just being stressed out or freaked out or can’t
sleep or marital problems resulting from mental stress. So the intent here is to close the
window from those claims that are flakier, frankly.” Tape Recording, Minutes, Senate
Labor Committee, June 8, 1987
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Based on the clear import of the language, the Board has held that "stress,” by itself, did not
qualify as a "mental disorder” because it was not recognized as such in the psychological community.
E.g., Ronald V. Dickson, 42 Van Natta 1102, 1108 (1990), aff'd Dickson v. Carolina Casualty, 108 Or
App 499 (1991). Thus, the Board further held that only when physical conditions directly resulted from
a diagnosed mental disorder could a stress-related physical condition be found compensable under ORS
656.802(3). Id. at 1108-09.

Subsequent to this legislation, the Oregon Supreme Court considered the appropriate statute to
analyze a physical condition that results from work-related stress. Mathel v. Josephine County, 319 Or
235 (1994). In Mathel, the Court held that, when the condition upon which a claim is made is an
"event” in the context of a compensable injury, the claim should be analyzed as an accidental injury
rather than as a "mental disorder” under ORS 656.802(3). Id. at 242-43. The Court further stated that
the cause of the condition was immaterial to this requirement. Id. at 243. Accord DiBrito v. SAIF, 319
Or 244 (1994) (holding that a claim for colitis was an event constituting an accident injury but that a
claim for a personality disorder qualified as one for "mental disorder"). :

In 1995, the legislature enacted ORS 656.802(1)(c). Or Laws 1995, ch 332, § 56. Representative
Mannix explained:

"Redefines mental disorder. It's designed to get back to where we thought we were in

1990, and with some prior statutory changes even before then. It particularly has to do

with mental disorders that are accompanied by physical disorders. This will say that
standards for proving the compensability of a mental disorder apply regardless of
whether the disorder is sudden or gradual in onset; it's a mental disorder, let's apply
these standards. And they apply to any physical disorder caused by mental stress. * *
*" Tape Recording, Senate Labor and Government Operations Committee, January 30,
1995, Tape 16B. (Emphasis added).

Representative Mannix and Jerry Keene, a defense attorney, similarly subsequently stated:

"Section 56 tweaks the occupational disease statute as to mental disorders. It does
include mental disorders which include any physical disorder caused or worsened by
mental stress. * * *

"It also gets out some of the language that was enacted in 1987 and we've had some
experience with litigation of mental disorders and so-called stress claims and this
addresses some of those cases and clarifies it." Tape Recording, House Committee on
Labor, March 6, 1995, Tape 46B.

Based on such statements, I agree with the majority that the inclusion of ORS 656.802(1)(c) was
intended to overrule the holdings in Mathel and DiBrito. That is, the legislature intended that, whether
or not an event, if a physical condition resulted from work stress, it constitutes a claim for a mental
disorder under ORS 656.802(3).

There is no indication, however, that the legislature also intended to overrule our prior line of
cases construing ORS 656.802(3)(c) as requiring more than a physical disorder resulting from stress.
Ronald V. Dickson, supra. As noted by the majority, the legislative history is simply silent concerning
this issue. I disagree with the majority, however, that such silence gives it permission to itself take that
approach. Instead, I understand the legislature's silence as indicating that the provisions should
continue to be interpreted as they originally were meant to apply. Specifically, I would construe ORS
656.802(1)(b) as including physical disorders resulting from stress as a "mental disorder,” whether or not
an event; I would construe ORS 656.802(3)(c) as continuing to require a diagnosis of a mental disorder,
whether or not the basis of the claim is for a physical disorder resulting from mental stress.

The majority's holding lessens the burden of proof for those persons attempting to prove
compensability of physical disorders resulting from mental stress, as opposed to workers with purely
psychological conditions, since those claimants need only show that their condition results from mental
stress. I simply cannot agree that such a result was meant by the legislature in view of the context in
which both statutes were enacted and the lack of any legislative intent to do so. Accordingly, I dissent.
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In the Matter of the Compensation of
LINDA K. FISTER, Claimant
WCB Case No. 95-05569
ORDER ON REVIEW
Max Rae, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (ALJ) T. Lavere Johnson's order that
increased claimant's unscheduled permanent disability for lumbar, thoracic and cervical spine conditions
from the 14 percent (44.8 degrees) awarded by an Order on Reconsideration to 31 percent (99.2 degrees).
On review, the issue is extent of unscheduled permanent disability. We modify.

FINDINGS OF FACT

We adopt the AL]J's findings of fact, with the following supplementation.

On reconsideration of the Determination Order, claimant was determined to be medically
stationary on August 12, 1994, (Ex. 35-2).

CONCLUSIONS OF LAW AND OPINION

The ALJ modified the Order on Reconsideration by awarding claimant an additional 17 percent
unscheduled permanent disability due to cervical impairment (10 percent) and thoracic spine impairment
(7 percent), for a total of 31 percent unscheduled permanent disability. Claimant does not contest the 7
percent impairment value awarded by the ALJ for loss of range of motion in the thoracic spine.
However, claimant contends that she is entitled to an additional 12 percent unscheduled permanent
disability, for a total of 43 percent unscheduled permanent disability, for the following reasons: (1) the
adaptability value should be 4 instead of 2, based on a Base Functional Capacity (BFC) of "heavy"
instead of "medium;" (2) claimant is entitled to an additional 4 percent impairment for reduced lumbar
flexion; and (3) claimant is entitled to an additional 2 percent impairment for reduced cervical range of
motion. We modify the ALJ's order.

Claimant was found to be medically stationary on August 12, 1994, and her claim was closed
August 25, 1994. (Exs. 29, 35-2). The standards in effect on the date of the Determination Order
control.  Former OAR 436-35-003(2). Therefore, the disability standards contained in Workers'
Compensation Department Administrative Orders Nos. 6-1992 and 93-056 apply to this claim. Id.

Adaptability/Base Functional Capacity

The AL]J affirmed that portion of the Order on Reconsideration that found that claimant's BFC
was "medium” and her Residual Functional Capacity (RFC) was "medium/light,” which entitled her to
an adaptability value of 2. (Ex. 35-3). Claimant contests the BFC of "medium,” contending that it
should be "heavy.” We agree with the AL]'s determination.

Adaptability is measured by comparing BFC to the worker's maximum RFC at the time of
becoming medically stationary. Former OAR 436-35-310(2). Here, there is no dispute that claimant's
RFC is "medium/light." The dispute focuses solely on claimant's BFC.

Under the facts of this case, where there is insufficient evidence to determine whether claimant
met the training time requirement for a certified nurse assistant (CNA) and no second-level physical
capacity evaluation was performed prior to the work injury, the BFC is determined by the job at injury.
Former OAR 436-35-310(4)(c). The appropriate DOT classification is the one that most accurately
describes the worker's job at injury. See Mary Hoffman, 48 Van Natta 730 (1996); Thomas D. Porter, 45
Van Natta 2218, 2219 (1993) and cases cited therein. Claimant has the burden of proving the nature and
extent of any disability resulting from the compensable injury. ORS 656.266.

Claimant's at-injury job was a CNA. (Exs. 6, 35-5). Based on her testimony at hearing, claimant
contends that her at-injury job should be classified as an "orderly,” which has a strength requirement of
"heavy.” DOT 355.674-018. The ALJ concluded that the DOT that most accurately describes claimant's
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at-injury job is "nurse assistant,” which has a strength requirement of "medium.” DOT 355.674-014. In
reaching this conclusion, the AL] determined that there were many job duties included in the "orderly"
job description that claimant did not perform. Therefore, the AL] concluded, considering the record as a
whole, including claimant's testimony at hearing, that the most applicable DOT was "nurse assistant."

On review, relying on amended ORS 656.283(7) and our recent decision in Joe R. Ray, 48 Van
Natta 325 (1996), the SAIF Corporation contends that claimant’ s hearing testimony pertaining to the
extent of her unscheduled permanent disability was inadmissible.! We agree.

Amended ORS 656.283(7) provides, in part, that "[e]vidence on an issue regarding a notice of
closure or determination that was not submitted at the reconsideration required by ORS 656.268 is not
admissible at hearing[.]” That statute went into effect on June 7, 1995, which was subsequent to the
May 1, 1995 Order on Reconsideration, but prior to the August 1, 1995 closure of the hearing record.
Therefore, the amended statute applies to this case. See Precision Castparts Corp. v. Plummer, 140 Or
App 227 (1996).

Under amended ORS 656.283(7), evidence that is not submitted during the reconsideration
process is inadmissible at a subsequent hearing about the extent of an injured worker's permanent
partial disability. Id. However, amended ORS 656.283(7) does not apply to exclude evidence that was
previously and properly admitted at hearing, i.e., evidence submitted prior to June 7, 1995, the effective
date of amended ORS 656.283(7). 1d.

In Joe R. Ray, supra, we held that under amended ORS 656.283(7), evidence that was not
submitted during the reconsideration process and not made a part of the reconsideration record, is
1nadm1551ble at a subsequent hearing concerning the extent of an injured worker's permanent partial
disability.2 Nevertheless, in llght of the court’s decision in Plummer, that holding has been overruled to
the extent that evidence concerning the extent of an injured worker's permanent partial disability that
was properly admitted at hearing can be considered on review.

However, where a hearing concerning extent of permanent partial disability was held after June
7, 1995, the prohibition on subsequent evidence set forth in amended ORS 656.283(7) is applicable.
Thus, we continue to adhere to our holding in Joe R. Ray, supra, in those cases where the hearing was
held after June 7, 1995. See Dean ]. Evans, 48 Van Natta 1092 (1996)

Here, the hearing was held on August 1, 1995. Because claimant's hearing testimony was not
submitted during the reconsideration process, it is inadmissible at a hearing about the extent of her
permanent partial disability. Joe R. Ray, supra; Donna M. Zavatsky, 48 Van Natta 1146 (1996).
Therefore, we analyze the adaptability issue without considering that testimony.4

Turning to the merits, the written exhibits identify claimant's at-injury job as "CNA" or
"certified nursing assistant,” without further describing the work duties or lifting requirements. (Exs. 1,
6, 8, 8A, 10, 12-1, 17-1, -2, 24, 34-1)." On this record, we agree with the AL]J that the DOT classification
that most accurately describes claimant's job at injury is "nurse assistant/aide.” DOT 355.674-014. This

1 Claimant argues that SAIF waived any objection to her hearing testimony because SAIF did not object to that testimony
at hearing. However, given the express statutory limitation on evidence provided by amended ORS 656.283(7), we may consider
the admissibility of the evidence even if a party does not object to it at hearing. See Joe R. Ray, supra 48 Van Natta at 327 n.3;
David [. Rowe, 47 Van Natta 1295 (1995).

2 Although a signatory to this order for purposes of stare decisis, Chair Hall continues to believe, for the reasons set forth
in his concurrence/dissent in Joe R. Ray, supra, that amended ORS 656.283(7) should not be applied to those cases where the
reconsideration record was developed before June 7,1995.

3 Claimant asserts that retroactive application of amended ORS 656.283(7) violates her procedural due process rights
under the Fourteenth Amendment to the United States Constitution. We addressed these procedural due process arguments in
Joe R. Ray, supra, and Dean |. Evans, supra, and determined that retroactive application of amended ORS 656. 283(7) does not
violate workers' due process rights.

4 The parties do not dispute the admissibility of the written exhibits. Therefore, we will consider them in analyzing
claimant's adaptability.
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job classification has a strength requirement of "medium." Therefore, claimant's BFC is medium.
Former OAR 436-35-310(4)(c). Moreover, because claimant's RFC is medium/light, her adaptability
factor is 2, as determined by the AL]. Former OAR 436-35-310(6).

Impairment

The ALJ affirmed that portion of the Order on Reconsideration that excluded the lumbar flexion
measurement made by the medical arbiter's panel because it did not meet the validity criterion set forth
in WCD Bulletin No. 242 (Rev.), effective February 1, 1995. Claimant argues that application of WCD
Bulletin No. 242 does not serve to eliminate consideration of her reduced lumbar flexion. We agree with
claimant.

With the exception of a medical arbiter appointed pursuant to ORS 656.268(7), only the
attending physician at the time of claim closure may make findings concerning a worker's impairment.
See ORS 656.245(2)(b)(B); former OAR 436-35-007(8) and (9); Koitzsch v. Liberty Northwest Insurance
Corporation, 125 Or App 666 (1994); but see Tektronix, Inc. v. Watson, 132 Or App 483 (1995)
(impairment findings from a physician, other than the attending physician, may be used, if those
findings are ratified by the attending physician). In other words, impairment findings must be made by
one of the above listed medical practitioners.

The Director's rules provide that only the methods described in the AMA Guides to the
Evaluation of Permanent Impairment (3rd ed., 1990) and methods the Director may describe by bulletin
shall be used to measure and report impairment. Former OAR 436-35-07(4). The Director has
prescribed by bulletin the straight leg raising (SLR) method for testing the validity of lumbar flexion.
That method provides that "measurements of true lumbar flexion are invalid if the tightest straight leg
raising (SLR) angle is not equal to or within 10 degrees of the sum of the lumbar extension and flexion
measured at midsacrum.” Bulletin No. 242, supra, at 7. The same bulletin also provides, as a general
principle, that "[m]easurements which do not meet the validity criterion shall be noted in the examiner's
report.” Id. at 2. Interpreting that language, we have concluded that the Director's bulletin
contemplates that the validity determination will be made by the medical examiner performing the range
of motion tests, and that any invalid measurements will be identified by that examiner. Harvey Clark,
47 Van Natta 136 (1995); Michael D. Walker, 46 Van Natta 1914 (1994); Benjamin_G. Santos, 46 Van
Natta 1912 (1994); Robert E. Roy, 46 Van Natta 1909 (1994).

Here, the medical arbiter panel did not note any measurements as being invalid. In fact, in the
discussion section of their report, the panel concluded that claimant’s "examination was valid, and that
she does have some real findings, as mentioned, in the lower lumbar back." (Ex. 34-6). Thus, we
conclude that, since the medical arbiter panel did not identify any invalid measurements, we have no
basis for independently finding the measurements invalid. Compare Benjamin G. Santos, supra, (where
the medical arbiter noted the lumbar flexion measurement was not valid based on the SLR method of
testing the validity of lumbar flexion measurements, the Board found the lumbar flexion measurement
was properly excluded from calculation of the claimant's impairment); Harvey Clark, supra, (where the
medical arbiter found the claimant's range of motion findings invalid, the Board found that the claimant
failed to prove impairment).

To hold otherwise would require us to independently apply the SLR test and determine the
Jumbar flexion measurements invalid. In addition, this determination would be done in the face of a
specific finding from the medical arbiter panel that claimant's examination was valid, with no statement
from the panel that any measurements were invalid. Given the fact that impairment must be measured
by the medical arbiter or attending physician, we are not qualified to independently apply the SLR test
and determine that the medical arbiter panel's impairment findings are invalid. Accordingly, inasmuch
as we find that the medical arbiter panel's range of motion measurements satisfy the Director's validity
criterion, we accept those measurements as valid.®> Michael D. Walker, supra; Robert E. Roy, supra.

5 Alternatively, claimant argues that WCD Bulletin No. 242 cannot be used to eliminate consideration of the lumbar
flexion measurements because disability standards must be in the form of rules, and WCD Bulletin No. 242 was not enacted as a
rule. Because we find that proper application of WCD Bulletin No. 242 does not result in finding any range of motion
measurements invalid, we need not address claimant's alternative argument. See also Jeana Larson, 48 Van Natta 1278 (1996)
(Bulletin 242 need not have been promulgated as a rule under the Administrative Procedures Act because the Bulletin merely
undertakes to explain the necessary requirements of an existing validly adopted rule).
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Therefore, in addition to the other lumbar impairment, claimant is entitled to 4 percent
impairment for loss of lumbar flexion, 44 degrees retained. Former OAR 436-35-360(19). The parties do
not dispute the Appellate Reviewer's finding that claimant is entitled to 6 percent impairment for loss of
lumbar range of motion, not including any loss of lumbar flexion. Thus, claimant’s total impairment for
loss of lumbar range of motion is 10 percent (6 percent + 4 percent). Former 436-35-360(22).

Additionally, regarding the extent of claimant's cervical spine impairment, the parties agree that
claimant is entitled to an additional 2 percent. We agree that claimant's cervical spine impairment is
equal to 12 percent, rather than the 10 percent found by the A1). Adding claimant's losses of range of
motion in the lumbar spine (10 percent), cervical spine (12 percent) and thoracic spine (7 percent) results
in a total impairment of 29 percent. Former 436-35-360(22).

Finally, we note that the parties do not dispute the age factor (0) or the education factor (4)
assigned by the Appellate Reviewer. We assemble all the factors as follows: Adding claimant's age (0)
and education (4) values equals 4. Former OAR 436-35-280(4). Multiplying that sum by claimant's
adaptability value (2) equals 8. Former OAR 436-35-280(6). Adding that sum to claimant's impairment
value (29) results in a total of 37 percent unscheduled permanent disability. Former OAR 436-35-280(7).
We modify the AL]'s order accordingly.

ORDER

The ALJ's order dated November 21, 1995 is modified. In lieu of the AL]'s award, and in
addition to the Order on Reconsideration award of 14 percent (44.8 degrees), claimant is awarded an
additional 23 percent (73.6 degrees), for a total award of unscheduled permanent disability to date of 37
percent (118.4 degrees). Claimant's attorney is awarded an out-of-compensation attorney fee equal to 25
percent of the increased compensation created by this order, provided that the total attorney fees
approved by the ALJ and Board does not exceed $3,800, payable directly to claimant's attorney.

6 Pursuant to former OAR 436-35-360(13)-(16) and the medical arbiter panel's measurements (Ex. 34-3), claimant's
cervical spine impairment is calculated as follows:

flexion 40 degrees 2.00 percent impairment
extension 32 degrees 3.44 percent impairment
right lateral flexion 32 degrees .86 percent impairment
left lateral flexion 32 degrees .86 percent impairment
right rotation 36 degrees 2.40 percent impairment
left rotation 40 degrees 2.00 percent impairment

Total cervical spine impairment is 11.56 percent, which is rounded up to 12 percent. Former OAR 436-35-007(11).

July 17, 1996 Cite as 48 Van Natta 1553 (1996)

In the Matter of the Compensation of
JOHN M. HYDE, Claimant
WCB Case No. 95-11145
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Garrett, Hemann, et al, Defense Attorneys

Reviewed by Board Members Christian and Moller.

The insurer requests review of those portions of Administrative Law Judge (ALJ) Otto's order
that: (1) declined to reopen the record to admit a report from the attending physician; and (2) set aside
the insurer's partial denial of claimant's claim for a right hip injury. On review, the issues are evidence
and compensability. We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following exceptions. We do not adopt those
portions of the AL]J's third and fourth paragraphs of his findings of fact where he finds that claimant
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injured his right hip during the July 28, 1994 fall at work and had bruising, swelling and pain in his
right hip following that fall. Nor do we adopt the ALJ's findings that Drs. Dordevich and Smith,
examining physicians, obtained incorrect histories that claimant fell on his left hip during the fall at
work, whereas Drs. Waters, examining physician, and Bowman, medical arbiter, obtained correct
histories that claimant fell on his right hip during the fall at work. Finally, we do not adopt the second
paragraph of the ALJ's "Findings of Ultimate Fact."

CONCLUSIONS OF LAW AND OPINION

Evidence

The AL] denied the insurer's motion to reopen the hearings record to receive a medical report
from Dr. Bills, claimant’s attending physician, finding that the insurer could reasonably have discovered
and produced the evidence contained in that medical report at hearing. We adopt the ALJ's reasoning
and conclusions on this issue.

Compensability

The AL] determined that claimant injured his right hip during his July 28, 1994 fall at work and
this injury combined with claimant's preexisting degenerative arthritis in his right hip. Applying
amended ORS 656.005(7)(a)(B), the AL]J concluded that claimant had met his burden of proving that the
industrial injury was the major contributing cause of the disability or need for treatment of the combined
right hip condition. Therefore, the AL] set aside the insurer's partial denial of claimant's degenerative
right hip condition as an industrial injury. The insurer contends that claimant did not injure his right
hip when he fell at work. Alternatively, the insurer contends that the trauma from that fall is not the
major contributing cause of claimant's combined right hip condition. We agree with the insurer’s
contentions.

We begin with a summary of the relevant facts. Claimant has preexisting degenerative arthritis
of the right hip. (Exs. 3, 10, 14, 16). On July 28, 1994, claimant fell from the employer's loading dock
while performing his work duties. Claimant sought immediate medical treatment from the Emergency
Room, where he reported falling on his left hip and received treatment for the left hip. (Ex. 4).
Subsequently, claimant developed right hip complaints, which became his major problem. As a result
of the fall, claimant sustained a 20 percent compression fracture of the T6 vertebra and a right wrist
navicular fracture. The insurer accepted these conditions. (Exs. 7, 11). However, the insurer denied
claimant's right hip claim.

The initial question presented on review is whether claimant also injured his right hip in the fall.
The ALJ found that claimant testified in a very credible and straightforward manner that he injured his
right hip in the fall at work. The AL]J based this credibility finding on claimant's demeanor at hearing.
Based, in part, on claimant's testimony, the AL] concluded that claimant had injured his right hip in the
fall at work. Although we generally defer to an AL]'s demeanor-based credibility finding, we decline to
do so in this case. We find claimant's testimony that he injured his right hip at the time of the fall at
work inconsistent with the contemporaneous medical documentation, as evidenced by the following
medical reports. We, therefore, give it little weight. See Erck v. Brown Oldsmobile, 311 Or App 519,
528 (1991); Davies v. Hamel Lumber Co., 67 Or App 35 (1984); Steve L. Nelson, 43 Van Natta 1053
(1991), aff'd mem 113 Or App 474 (1992).

On the day of the fall at work, claimant sought treatment in the Emergency Room. (Ex. 4). At
that time, claimant reported to the Emergency Room physician that he fell from a six foot loading dock
onto his left hip/back. Id. The Emergency Room physician also referenced the left "SI" joint and treated
claimant with an injection of Toradol in the left hip. Id. In addition, the Emergency Room nurse's
notes indicate claimant landed on his left buttocks. Id. The contemporaneous Emergency Room report
contains no mention of the right hip. Id.

During claimant's Emergency Room treatment, an x-ray was taken of his pelvis, which showed
degenerative arthritis in the right hip but an otherwise "unremarkable” pelvis with no fractures or
dislocations. (Ex. 3). This x-ray does not support a finding that claimant injured his right hip in the fall
at work because the only mention of the right hip is in regard to the degenerative arthritis. Id.

The Emergency Room physician referred claimant to Dr. Bills, M.D., who became claimant's
attending physician. (Exs. 4, 5). Dr. Bills' reports and chart notes provide no description of a work
injury to claimant's right hip, except for a reference to "right hip" in listing the "nature and location of
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injury or exposure” on the August 4, 1994 Change of Attending Physician form. (Ex. 5). Furthermore,
Dr. Bills' reports confused "left” and "right” to such an extent that the insurer initially accepted a "left"
wrist fracture when claimant clearly compensably fractured his right wrist. (Exs. 6, 7, 8, 9, 11).
Therefore, we do not find that Dr. Bills' opinions support finding a right hip injury.

On January 11, 1995, claimant was examined by Dr. Waters, M.D., on behalf of the insurer.
(Ex. 9A). At that time, claimant reported that he "landed on his right side” when he fell from the
loading dock. (Ex. 9A-1). However, on July 20, 1995, when claimant was examined by Drs. Dordevich,
examining rheumatologist, and Smith, examining orthopedist, he reported he fell on his left side and
denied "any difficulties with his left hip, the side that he fell on.” (Exs. 10-1, -3). On December 1, 1995,
claimant was examined by Dr. Bowman, M.D., medical arbiter. At that time, claimant reported that he
hit his right hip when he fell from the loading dock. (Ex. 16-1).

It is claimant's burden to prove the compensability of his claim by a preponderance of the
evidence. ORS 656.266. Given the differing reports claimant made to the various medical practitioners,
we are not persuaded that claimant injured his right hip when he fell at work, particularly since
claimant reported landing on his left hip to the Emergency Room staff on the day of the fall and
received treatment only for his left hip at that time. (Ex. 4). On this record, claimant has failed to meet
his burden of proving a right hip injury.

In the alternative, even if we assume that claimant struck his right hip during the fall at work,
the medical evidence does not establish a compensable right hip claim. Claimant argues that Dr.
Bowman's opinion establishes the compensability of the right hip condition. We disagree.

The evidence clearly establishes that claimant had preexisting degenerative arthritis in his right
hip. (Exs. 3, 10, 14, 16). Dr. Bowman opines that the preexisting degenerative joint condition combined
with claimant's fall on his right hip at work. (Ex. 16).

When a preexisting disease or condition combines with a compensable injury to cause or prolong
disability or the need for treatment, the combined condition is compensable only if the compensable
injury is the major contributing cause of the combined condition. ORS 656.005(7)(a)(B); Tektronix, Inc.
v. Nazari, 117 Or App 409 (1992), mod 120 Or App 590, rev den 318 Or 27 (1993). Determining the
"major contributing cause” of a disease or injury involves evaluating the relative contribution of different
causes of an injury or disease and deciding which is the primary cause. See Dietz v. Ramuda, 130 Or
App 397 (1994) (the "precipitating” or immediate cause of an injury may or may not be the "major
contributing cause”); see also Alec E. Snyder, 47 Van Natta 838 (1995) (persuasive medical opinion must
weigh the relative contribution of different causes; "but for" analysis not well reasoned). "Major
contributing cause” means an activity or exposure or combination of activities or exposures which
contributes more to causation than all other causative agents combined. McGarrah v. SAIF, 296 Or 145,
166 (1983).

Based on claimant's history that he hit his right hip during the fall at work, Dr. Bowman opined

that:

"The MRI report of a cystic herniation would tend to support the fact that the fall on the
hip, with the obvious contusion also, would have caused increased pressure in the hip
joint itself in the osseous structures causing the herniation to take place. Among those
of us who have done a considerable number of total hip replacements, it is a frequent
finding that somebody comes in with end stage arthritis after what appears to be a
rather trivial direct blow to the hip area and from that they do not recover back to the
status that they were prior to the injury. Therefore, it is my opinion that [claimant's]
complaints about the hip constitute a permanent aggravation of a pre-existing lesion.”
(Ex. 16-4). '

Dr. Bowman's opinion does not evaluate the relative contribution of different causes of an injury
or disease and decide which is the primary cause, as required by Dietz v. Ramuda, supra. Although
acknowledging the preexisting degenerative joint disease, Dr. Bowman does not evaluate the
contribution of that disease process. In discussing the effects of a "rather trivial direct blow" on "end
stage arthritis,” Dr. Bowman is, in effect, using a "but for" analysis, not evaluating the relative
contribution of the different causes. Dietz v. Ramuda, supra; Alec E. Snyder, supra. Therefore, we do
not find Dr. Bowman's opinion persuasive.
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Dr. Waters' opinion has the same problems as Dr. Bowman's opinion. (Ex. 9A). In addition,
Dr. Waters' opinion was rendered before the MRI was taken, so it is based on less information. Dr.
Waters acknowledges that x-rays show preexisting degenerative changes; however, he does not evaluate
the relative contribution of these changes and the work injury, except to state that it is difficult to
attribute all of the radiographic changes to the work injury. (Ex. 9A-2). Therefore, we do not find Dr.
Waters' opinion persuasive.

The remaining medical opinions do not support claimant's position. Although claimant reported
to Drs. Dordevich and Smith that he fell on his left side, they indicated that claimant "possibly" suffered
some soft tissue trauma to his right hip in the fall. (Exs. 10-1, -3, -7). However, they found no
relationship between the fall and the degenerative arthritis of the right hip, opining that the fall "had no
adverse affect on the natural progression of [claimant's] end-stage right hip disease.” (Ex. 10-7, -8).
They also opined that claimant's ongoing need for treatment for his right hip was solely related to the
preexisting degenerative arthritis.

In a check-the-box opinion, Dr. Bills concurred with the report from Drs. Dordevich and Smith.
(Ex. 12). In addition, Dr. Bills submitted a narrative report in which he explained his opinion. (Ex. 14).
After reviewing claimant's x-rays and MRI, Dr. Bills explained that the MRI findings suggested an "old
underlying disorder of the hip such as a slipped capital femoral epiphysis or possible Legg-Perthes
disease.” (Ex. 14-1). Dr. Bills opined that the "degenerative joint disease is the primary cause for
[claimant's] continued symptoms and | could not attribute the fall of 07/28/94 as causing the need for
further treatment regarding the right hip." (Ex. 14-2).

On this record, claimant has failed to establish a compensable right hip claim. Accordingly, we
reverse that portion of the AL]'s order that set aside the insurer’s partial denial of the right hip claim.

ORDER

The ALJ's January 30, 1996 order is reversed in part and affirmed in part. That portion of the
AL]J's order that set aside the insurer's partial denial of claimant's right hip injury claim is reversed.
The partial denial of the right hip injury claim is reinstated and upheld. The AL]'s award of an attorney
fee is also reversed. The remainder of the AL]'s order is affirmed.

[uly 17, 1996 Cite as 48 Van Natta 1556 (1996)

In the Matter of the Compensation of
PATRICK L. OSWALT, Claimant
WCB Case No. 95-05498
ORDER DENYING MOTION TO DISMISS
Bottini, et al, Defense Attorneys

Claimant, pro se, has requested Board review of Administrative Law Judge (AL]) Hazelett's June
3, 1996 order which upheld the insurer’s denial of claimant's low back injury claim and his occupational
disease claim for chemical exposure. Stating that it is "uncertain as to whether [claimant's review]
request was directed to the Workers' Compensation Board, as opposed to [ALJ] Hazelett," the insurer
moves for dismissal of claimant's request for review. The motion is denied.

FINDINGS OF FACT

Claimant requested a hearing regarding the insurer's denial of his low back injury claim and
chemical exposure claim. The ALJ's Opinion and Order issued on June 3, 1996. Concluding that
claimant had not carried his burden of proving the compensability of either claim, the AL] upheld the
insurer's denial.

On July 8, 1996, the Board received claimant’s pro se request for review of AL] Hazelett's order.
The request was mailed to "WCB Appeal,” and the envelope indicated that the request was mailed on
July 3, 1996, by certified mail. The request did not indicate whether a copy of the request had been
mailed to the employer, the insurer or their attorney.
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A computer-generated acknowledgment of claimant's request for review was mailed by the
Board on July 10, 1996.

Noting that a copy of claimant's request for review was received in the insurer's attorney's office
on July 8, 1996, the insurer's counsel moved to dismiss. In his July 9, 1996 letter, the insurer's attorney
enclosed a copy of the envelope in which claimant's request was received. That envelope copy exhibits
a postmark date of July 3, 1996. Also noting that it was "uncertain as to whether [claimant’'s] request
was directed to the Workers' Compensation Board, as opposed to [ALJ] Hazelett,” the insurer requested
a "ruling on this issue.”

CONCLUSIONS OF LAW AND OPINION

An AlJ's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. ORS 656.289(3).
Requests for Board review shall be mailed to all parties to the proceeding before the AL]. ORS
656.295(2). Compliance with ORS 656.295 requires that statutory notice of the request for review be
mailed or actual notice be received within the statutory period. Argonaut Insurance v. King, 63 Or App
847, 852 (1983).

The failure to timely file and serve all parties with a request for Board review requires dismissal.
Mosley v. Sacred Heart Hospital, 113 Or App 234 (1992). "Party” means a claimant for compensation,
the employer of the injured worker at the time of injury, and the insurer, if any, of such employer.
ORS 656.005(21). Attorneys are not included within the statutory definition of "party." Robert
Casperson, 38 Van Natta 420, 421 (1986). Yet, in the absence of prejudice to a party, timely service of a
request for review on an employer's insurer or the attorney for the party is sufficient compliance with
ORS 656.295(2) to vest jurisdiction with the Board. Argonaut Insurance v. King, supra.

Here, the 30th day after the ALJ's June 3, 1996 order was July 3, 1996. Inasmuch as claimant's
request for review was mailed, by certified mail, to a permanently staffed office of the Board on July 3,
1996, it was timely filed. See ORS 656.289(3); 656.295(2); OAR 438-005-0046(1)(b). In response to the
insurer's request, we advise that it is unimportant whether the request was mailed to "the Workers'
Compensation Board, as opposed to [AL]] Hazelett." The determinative issue is whether it was mailed
to a permanently staffed office of the Board prior to expiration of the 30-day period for appeal. Debra
A. Hergert, 48 Van Natta 1052 (1996); John E. Bafford, 48 Van Natta 513 (1996).

Claimant's service by mail upon the insurer's attorney is uncontested. Further, based on the
insurer's attorney's submission of a copy of the envelope in which claimant’'s request was received,
because that envelope bears a July 3, 1996 postmark, we are persuaded that the request for Board review
was mailed to the insurer’s attorney prior to the expiration of the aforementioned 30-day period.
Hargld E. Smith, 47 Van Natta 703 (1995). Inasmuch as no contention has been made that the insurer or
the employer has been prejudiced by not directly receiving a copy of claimant's request for review, we
hold that claimant's timely service by mail upon the insurer's counsel is adequate compliance with ORS
656.295(2). See Nancy C. Prevatt-Williams, 48 Van Natta 242 (1996); Argonaut Insurance Co. v. King,
supra. In reaching this conclusion, we emphasize that the insurer's attorney's receipt of a copy of
claimant's appeal is not determinative; instead, the pivotal issue is when a copy of the request was
mailed to the insurer's attorney. Nancy C. Prevatt-Williams, supra; Juan A. Hernandez, 47 Van Natta
2421 (1995); Judy W. Louie, 47 Van Natta 383 (1995). Consequently, we retain appellate jurisdiction to
consider claimant's appeal. See ORS 656.295(2); Harold E. Smith, supra; Nancy C. Prevatt-Williams,
supra.

Accordingly, the insurer's motion to dismiss is denied. A hearing transcript has been ordered.
Upon its receipt, copies will be distributed to the parties and a briefing schedule will be implemented.
Thereafter, this case will be docketed for Board review.

IT IS SO ORDERED.
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In the Matter of the Compensation of
STEVEN D. WINDSOR, Claimant
WCB Case Nos. 95-03437 & 95-03436
THIRD ORDER ON RECONSIDERATION (REMANDING)
Parker, Bush & Lane, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

On June 5, 1996, we abated our May 7, 1996 Second Order on Reconsideration that declined to
remand the case to the Administrative Law Judge (AL]) for consideration of additional documents and
adhered to our conclusion that claimant did not prove the compensability of a cervical condition. In
requesting reconsideration, claimant submits a report from Dr. Mandiberg dated June 3, 1996, stating
that, based on treatment provided to claimant following the hearing, he now agrees that claimant's
cervical condition was caused by a January 1993 injury. Having received the SAIF Corporation's
response and claimant's reply, we proceed with our reconsideration.

We may remand a case to the ALJ for further evidence taking if we find that the case has been
improperly, incompletely or otherwise insufficiently developed. Bailey v. SAIF, 296 Or 41, 45 n 3
(1985). In order to satisfy this standard, a compelling reason must be shown for remanding. A
compelling reason exists when the evidence: (1) concerns disability; (2) was not obtainable at the time
of hearing; and (3) is reasonably likely to affect the outcome of the case. Compton v. Weyerhaeuser
Co., 301 Or 641, 646 (1986).

In our prior orders, we found most persuasive Dr. Mandiberg's opinion that claimant’s cervical
condition was caused by a nonwork-related motor vehicle accident. In his June 3, 1996 report, Dr.
Mandiberg indicates that his opinion has changed based on treatment rendered in February 1996. We
find that, because such treatment was not provided until after the June 1995 hearing, Dr. Mandiberg's
opinion was not obtainable. Furthermore, because’ Dr. Mandiberg now indicates that he supports a
causal relationship between the cervical condition and the January 1993 injury, we find that such
evidence likely will affect the outcome. Consequently, we conclude that remand is warranted for
submission of additional evidence concerning the compensability of claimant's cervical condition.! See
Parmer v. Plaid Pantry #54, 76 Or App 405 (1985).

SAIF argues that, if we allow remand, it should be allowed an opportunity to cross-examine Dr.
Mandiberg concerning his changed opinion. Additionally, SAIF contends that it should be allowed to
submit for admission into the record a Disputed Claim Settlement (DCS) which claimant signed in
February 1995; according to SAIF, the DCS precludes claimant from litigating the compensability of the
cervical condition.

In response, we note that, after remanding, the AL] may proceed in any manner that will
achieve substantial justice. Therefore, we leave it to the ALJ to rule on those matters raised by SAIF.
See OAR 438-007-0025(1). '

Accordingly, that portion of the ALJ's order dated August 2, 1995, our Order on Review dated
March 19, 1996, our Order on Reconsideration dated April 10, 1996, and our Second Order on
Reconsideration dated May 7, 1996, concerning the compensability of claimant's cervical condition is
vacated. This matter is remanded to AL] Herman for further proceedings consistent with this order.
Following these proceedings, the AL] shall issue a final, appealable order. The remaining portions of
the aforementioned orders are republished.

IT IS SO ORDERED.

1 As we have previously noted, at hearing, claimant also challenged a denial, issued on behalf of Clackamas Community
College, of a thoracic condition. The AL] found that claimant did not timely appeal the denial. We adopted and affirmed that
portion of the ALJ's order. In his numerous requests for reconsideration, claimant has not challenged this conclusion, nor
submitted additional evidence concerning this issue. Consequently, we emphasize that we are remanding only for admission of
additional evidence concerning the compensability of the cervical condition.
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In the Matter of the Compensation of
SALVADOR PRECIADO, Claimant
WCB Case No. C601897
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
Phil H. Ringle, Jr., Claimant Attorney
Peter C. Davis (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

On July 1, 1996, the Board received the parties' claim disposition agreement (CDA) in the above
captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for the
compensable injury. We set aside the proposed agreement.

A CDA must contain the terms, conditions and information prescribed in OAR 438-009-0022.
The Board's rules define a "claim disposition agreement” as a written agreement executed by all parties
in which a claimant agrees to release rights, or agrees to release an insurer or self-insured employer
from obligations, under ORS 656.001 to 656.794 except for medical services, in an accepted claim.
(Emphasis added).

Here, the proposed CDA indicates that claimant has an accepted claim for a left chin injury
which occurred on October 28, 1994. The proposed CDA further states that claimant filed a new claim
for right hearing loss which he believed was a consequence of the October 28, 1994 injury. According to
the proposed CDA, this claim was denied by SAIF in September 1995. The proposed CDA further
provides:

"As a condition of this Claim Disposition Agreement, SAIF agrees to accept the
following conditions in that [denied right ear hearing loss] claim: contusion left chin and
repair of right ear prosthesis, displacement, repaired; and claimant agrees that his claim
for right ear hearing loss in [claim number] 7805375E shall remain in denied status, and
he will withdraw his Request for Hearing in that matter."

The function of a claim disposition agreement is to dispose of an accepted claim, with the
exception of medical services, as the claim exists at the time the Board receives the CDA. See ORS
656.236(1). It is not the function of a CDA to accomplish claim processing functions under ORS 656.262
or otherwise resolve compensability issues. See Lynda ]. Thomas, 45 Van Natta 894 (1993). There are
other procedural avenues available to the parties to accomplish these objectives, such as stipulations and
disputed claim settlements. See Frederick M. Peterson, 43 Van Natta 1067 (1991).

In addition to accepting a denied condition, the proposed CDA also attempts to dispose of a
denied claim for right ear hearing loss. A CDA concerns an accepted claim. See OAR 438-009-0001(1).
Denied conditions cannot be disposed of by CDA. See Debra L. Smith-Finucane, 43 Van Natta 2634
(1991) (CDA which attempted to accept one condition and dispose of a denied aggravation claim set
aside as unreasonable as a matter of law); see also Randi E. Morris, 43 Van Natta 2265 (1991) (CDA that
attempted to dispose of denied claims was unreasonable as a matter of law).

Moreover, by agreeing that claimant shall not appeal the denied claim, the parties have
essentially entered into a disputed claim settlement. See OAR 438-009-0001(2); Debra L. Smith-
Finucane, supra. Claim disposition agreements must be in separate documents from disputed claim
settlement agreements. OAR 438-009-0020(2). Here, the disputed claim settlement is in the same
document as a claim disposition agreement. Thus, the proposed agreement impermissibly exceeds the
bounds of OAR 438-009-0020(2).

Because the proposed agreement attempts to dispose of a denied claim and is in the same
document as a disputed claim settlement, we find the agreement unreasonable as a matter of law. ORS
656.236(1)(A). Thus, we set aside the agreement.

The improper portions of the parties’ agreement cannot be excised without substantially altering
the bargain underlying the exchange of consideration. Therefore, we conclude that we cannot approve
any portion of the proposed disposition. Lynda |. Thomas, supra; Karen A Vearrier, 42 Van Natta 2071
(1990).
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Inasmuch as the proposed disposition has been disapproved, SAIF shall recommence payment of
any temporary or permanent disability that was stayed by the submission of the proposed disposition.

See OAR 436-060-0150(5)(k), (6)(e). ‘

Following our standard procedures, we would be willing to consider a revised agreement.

IT IS SO ORDERED.

July 18, 1996 Cite as 48 Van Natta 1560 (1996)

In the Matter of the Compensation of
WILLIAM E. BENT II, Claimant
WCB Case No. 95-10763
ORDER ON REVIEW (REMANDING)
Kenneth P. Russell, (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Lipton's order that
dismissed his request for hearing. On review, the issue is the propriety of the AL]'s dismissal order.
We remand. !

FINDINGS OF FACT

On September 25, 1995, the Board received claimant's request for hearing appealing the SAIF
Corporation's denial of his claim. On October 2, 1995, the Board mailed a Notice of Hearing to the
parties, announcing that a December 18, 1995 hearing was scheduled in Portland.

When claimant did not appear at the scheduled hearing, SAIF moved for dismissal of the ‘
hearing request. On December 29, 1995, the AL]J issued an Order to Show Cause, advising claimant

that his hearing request would be dismissed unless, within 15 days, he established good cause for his

failure to appear at the hearing.

On January 30, 1996, SAIF referred a letter from claimant to the ALJ. In his letter, claimant
requested a list of attorneys, as well as a hearing around the fifth day of the month. Additionally,
claimant noted that he needed time to subpoena certain laboratory records.

On January 31, 1996, in response to claimant's letter, the ALJ wrote to claimant to again inform
him that if he did not satisfactorily explain his failure to appear at the hearing, his request for hearing
would be dismissed.

On March 19, 1996, the ALJ issued a Dismissal Order. The AL] found that claimant failed to
demonstrate any reason for his failure to appear at the previous hearing. Accordingly, the AL]J
dismissed the hearing request.

On March 22, 1996, the Board received claimant's letter asserting that; (1) he had already
requested a list of attorneys; (2) he received notice of the hearing only two weeks before the scheduled
date; (3) he lacked funds to attend the hearing; and (4) he needed a delay in the proceedings to
subpoena laboratory records.

Claimant's letter was treated as a request for Board review of the AL]'s order.

CONCLUSIONS OF LAW AND OPINION

An AL]J shall dismiss a request for hearing if claimant and his attorney fail to attend a scheduled
hearing unless extraordinary circumstances justify postponement or continuance of the hearing. OAR

1 nasmuch as no appellate briefs have been filed in accordance with the briefing schedule implemented on May 20,
1996, we have proceeded with our review without the assistance of the parties’ written arguments.
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438-006-0071(2). We have previously held that an AL] must consider a motion for postponement even
after an order of dismissal has been issued. Olga G. Semeniuk, 46 Van Natta 152 (1994); Mark R.
Luthy, 41 Van Natta 2132 (1989). In Luthy, we treated a "post-hearing” request to reschedule a hearing
as a motion for postponement.

Here, in response to the ALJ's March 19, 1996 dismissal order, claimant sought another
opportunity to present his arguments. In his "brief," claimant contends that he attempted to, but could
not obtain, a list of attorneys to represent him. Claimant also contends that he did not receive notice of
the scheduled hearing until two weeks before the date of hearing. Further, claimant argues that he did
not have the funds to travel to Oregon to attend the hearing. Additionally, claimant contends that he
needed a delay in the hearing in order to obtain certain records. Inasmuch as the ALJ did not rule on
the motion, this matter must be remanded to the AL] for consideration of the motion. See Randy L.
Nott, 48 Van Natta 1 (1996); Olga G. Semeniuk, supra.

In reaching this conclusion, we note that, as a matter of policy, we generally do not remand in
cases in which an AL] has issued a "show cause" order prior to dismissing the case. See, e.g.,
Stephanie ]. Thomas, 43 Van Natta 1129 (1991). In such cases, as the appellate body, we consider it
appropriate to review the AL]J's rationale in addressing a party's explanation for failing to appear at a
hearing. Additionally, the AL] has presumably had the opportunity to make the first decision on a
party's "postponement request,” and to create a record for purposes of review.

Here, as acknowledged in his January 31, 1996 letter, the AL] received claimant's letter which
raised several questions and concerns regarding the scheduling of a hearing. Considering that the letter
was received after issuance of the AL]'s Order to Show Cause, and since claimant was raising matters
pertaining to rescheduling of a hearing, we conclude that the letter constitutes claimant's explanations
for failing to appear at the previously scheduled hearing. Nevertheless, the AL] dismissed the matter on
the ground that "no reason” had been provided for claimant's failure to appear. In effect, the AL] did
not address the substance of claimant’'s "explanation” for his failure to appear at the hearing.
Considering such circumstances, in keeping with the long-standing policy expressed in the holdings
cited above, we conclude that this matter should be remanded.

In determining that remand is appropriate, we wish to emphasize that our decision should not
be interpreted as a ruling on the substance of any of the representations contained in claimant's
submission or a finding on whether postponement of the previously scheduled hearing is warranted.
Rather, as we have explained in similar rulings, we take this action because we consider the ALJ to be
the appropriate adjudicator to evaluate the grounds upon which the motion is based and to determine
whether postponement of claimant's hearing request is justified. Randy L. Nott, supra; Olga G.
Semeniuk, supra.

Accordingly, on remand, it will be claimant’s responsibility to persuade the AL] that his reason
for failing to appear at the scheduled hearing was justified and constituted extraordinary circumstances
beyond his control. The presentation of this "justification” may be made in any manner that the AL]J
deems appropriate. If the ALJ finds that claimant's explanation satisfies the "extraordinary
circumstances” standard, a hearing will be convened on the issues raised by claimant's hearing request.

The ALJ's order dated March 19, 1996 is vacated. This matter is remanded to AL] Lipton to
determine whether a postponement of claimant's hearing request is justified. In making this
determination, the ALJ shall have the discretion to proceed in any manner that will achieve substantial
justice, and that will insure a complete record of all exhibits and testimony. If the ALJ finds that a
postponement is justified, the case will proceed to a hearing on the merits at an appropriate time as
determined by the ALJ. If the AL]J finds that a postponement is not justified, the AL]J shall proceed with
the issuance of a dismissal order.

IT IS SO ORDERED.

2 The SAIF Corporation may present its objections, if any, to claimant's motion for postponement of the hearing to the
AL]J when this case is returned to the Hearings Division.
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In the Matter of the Compensation of
JOE ANN COLLINS, Claimant
WCB Case No. 95-12628
ORDER ON REVIEW
Steven M. Schoenfeld, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

The insurer requests review of that portion of Administrative Law Judge (ALJ) Davis' order that
set aside its denial of claimant's aggravation claim for a left knee condition. On review, the issue is
aggravation.

We adopt and affirm the ALJ's order with the following supplementation.

The insurer argues that the record contains no medical evidence that any worsening is more than
the waxing and waning of symptoms contemplated by the previous permanent disability award. We
disagree.

In Carmen C. Neill, 47 Van Natta 2371 (1995), we held that an "actual worsening” under ORS
656.273(1) is established by: (1) a pathological worsening of the underlying condition; or (2) a
symptomatic worsening of the condition greater than that anticipated by the prior award of permanent
disability.

On January 19, 1995, claimant received a 12 percent scheduled permanent disability award for
her left leg (knee). (Ex. 22). Therefore, claimant must prove that the "worsening” of her left knee
exceeded the waxing and waning contemplated by her prior award. See Carmen C. Neill, supra; ORS
656.273(8); ORS 656.214(7).

We agree with the AL]J's reasoning and conclusion that Dr. Puziss' opinion is more persuasive
than the opinion of Drs. Duff and Dordevich. Drs. Duff and Dordevich found that claimant's left knee
condition was medically stationary and they concluded that there was no indication for further
treatment. (Ex. 31).

When the medical evidence is divided, we tend to give greater weight to the claimant's treating
physician, absent persuasive reasons not to do so. Weiland v. SAIF, 64 Or App 810 (1983). Here, we
find no persuasive reasons not to defer to Dr. Puziss' opinion. Based on Dr. Puziss' reports, we
conclude that claimant has established an "actual worsening” of her compensable left knee condition.

At claimant's closing examination on August 22, 1994, prior to her 12 percent scheduled
permanent disability award, Dr. Higgins found no visible swelling and did not report any grinding or
popping of the left knee. (Ex. 15). Claimant testified that her knee symptoms changed between January
1995 and June 1995. (Tr. 14). She noticed that her left knee would "crack” and "grind” and she could
not walk as easily. (Tr. 16-18). Claimant testified that her left knee gets discolored, swollen and
becomes hot. (Tr. 15, 16).

Dr. Puziss examined claimant on June 15, 1995 and reported "obvious patellar snapping with
motion.” (Ex. 23). Dr. Puziss was concerned that claimant had persistent tearing of the medial
meniscus or recurrent tearing. (Id.) On July 12, 1995, Dr. Puziss reported that claimant had some
symptoms of internal derangement, including swelling and sensation of catching that required a subtle
manipulation to make it move. (Ex. 26). Dr. Puziss ordered a bone scan to assess possible arthritis.

Dr. Puziss subsequently concluded that claimant did not have any significant arthritis, based on
the results of the bone scan. (Ex. 29). Dr. Puziss believed that the MRI demonstrated evidence of
possible persistent tearing and he recommended an arthroscopy for diagnostic purposes. Dr. Puziss
reported that claimant's recurrent swelling was not typical of a normal or even arthritic knee, but was
more typical of mechanical derangement, such as a torn meniscus. (Id.) On January 4, 1996, Dr. Puziss
reported that he had reviewed claimant's arthrogram and "there is a double shadow seen on at least two
occasions in the posterior horn of the medial meniscus, highly suggestive of a tear.” (Ex. 39). Dr.
Puziss acknowledged that the radiologist read the arthrogram as negative.

Dr. Puziss believed that claimant’'s knee condition had objectively worsened since January 1995.
(Ex. 38). Dr. Puziss recommended a diagnostic arthroscopy due to chronic post-surgical painful popping
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and a possibly positive MRI scan and arthrogram. (Id.) Since claimant had a negative bone scan, Dr.
Puziss believed that arthritis was not causing the pain, but it was more likely that claimant had a
persistent, internal derangement (a recurrent or persistent medial meniscus tear). (Id.)

Although Dr. Puziss did not use the words "actual worsening” in evaluating claimant's current
condition, it is well-settled that medical opinions need not mimic statutory language or use "magic
words.” See Liberty Northwest Ins. Corp. v. Cross, 109 Or App 109 (1991), rev den 312 Or 676 (1992);
Nobuko Starr, 48 Van Natta 954 (1996) ("magic words" not required to establish an "actual worsening").
Dr. Puziss reported symptoms of internal derangement, including swelling and a sensation of catching.
Dr. Puziss commented that claimant's recurrent swelling was not typical of a normal or an arthritic
knee, but was more typical of mechanical derangement, such as a torn meniscus. Dr. Puziss
recommended a diagnostic arthroscopy due to chronic post-surgical painful popping and a possibly
positive MRI scan and arthrogram. Dr. Puziss concluded that claimant's knee condition had objectively
worsened since January 1995. (Ex. 38).

Based on Dr. Puziss' reports, we conclude that claimant's left knee condition has worsened.
Moreover, Dr. Puziss' reports establish that claimant’s worsening is more than any waxing and waning
of symptoms contemplated by the previous permanent disability award. There is no evidence that, at
the time of claim closure, claimant was experiencing "popping” noises in her knee or chronic swelling,
nor is there any evidence that those symptoms were anticipated at the time of claimant's prior disability
award.] We conclude that claimant has established an "actual worsening” of her compensable left knee
condition.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant’s respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated March 6, 1996 is affirmed. For services on review, claimant's attorney is
awarded $1,000, payable by the insurer.

1 We also note that there is no evidence that a recurrent medial meniscus tear was anticipated at the time of claimant's
prior disability award. However, since Dr. Puziss commented that the MRI scan and arthrogram were "possibly positive" (Ex. 38),
we do not rely on the meniscus tear to establish a "pathological worsening” of claimant's compensable condition.
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In the Matter of the Compensation of
DONALD ]. BOIES, Claimant
WCB Case Nos. 95-07781 & 95-04236
ORDER OF ABATEMENT
Emmons, Kropp, et al, Claimant Attorneys
Cummins, Goodman, et al, Defense Attorneys
Karl Goodwin (Saif), Defense Attorney

The SAIF Corporation requests reconsideration of our June 21, 1996 Order on Review, which
affirmed the Administrative Law Judge's (ALJ's) order that: (1) set aside its responsibility denial of
claimant's occupational disease claim for bilateral hearing loss; and (2) upheld the self-insured
employer's (Boise Cascade's) denial of an occupational disease claim for the same condition.

In order to allow sufficient time to consider the motion, we withdraw our June 21, 1996 order.
Claimant and Boise Cascade are granted an opportunity to respond to SAIF's motion. To be considered,
those responses must be submitted within 14 days from the date of this order. Thereafter, we shall take
this matter under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
LORRAINE M. DUNLAP, Claimant
WCB Case No. 95-08481
ORDER ON REVIEW
Goldberg & Mechanic, Claimant Attorneys
VavRosky, et al, Defense Attorneys

Reviewed by Hall, Christian and Haynes.

The self-insured employer requests review of Administrative Law Judge (ALJ} Lipton's order that
set aside its denial of claimant's occupational disease claim for a mental disorder. On review, the issue
is compensability. ' :

We adopt and affirm the ALJ's order.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant’'s attorney's services on review is $2,500, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated January 12, 1996 is affirmed. For services on review, claimant's attorney
is awarded an assessed fee of $2,500, payable by the self-insured employer.

Board Member Haynes dissenting.

I disagree with the majority that claimant proved the compensability of her mental disorder
claim. Claimant works as a housekeeper in a medical clinic. The AL}, whose reasoning the majority
adopted and affirmed, concluded that claimant proved she was "overworked" and subject to
unreasonable disciplinary action in March 1995. [ am convinced that such conclusions are unfounded.

On Thursday, March 23, 1995, and Friday, March 24, 1995, claimant was absent from her job
due to illness. On Monday, March 27, 1995, claimant’s supervisor, Janet Moore, gave a verbal warning
to claimant based on complaints from a patient and staff and her own investigation showing that the
bathrooms for which claimant was responsible for cleaning were unacceptably dirty.

The AL] (and the majority) indicate an understanding that Ms. Moore received complaints about
the bathrooms on Monday, March 27. According to the ALJ, the verbal warning was not reasonable
because it did not take into account claimant’'s absence from her job the preceding Thursday and Friday.
I believe the preponderance of evidence shows that Ms. Moore received the complaints and examined
the bathrooms on Thursday, March 23, the first day of claimant’s absence. (Exs. 25, Tr. 141 (Day 1), Tr.
129 (Day 2)). Thus, the dirty condition of the bathrooms was discovered while claimant was absent.
Consequently, Ms. Moore's conclusion that claimant had not properly cleaned the bathrooms at least the
previous day (when claimant was present) was accurate. Therefore, I would find the verbal warning to
be reasonable discipline.

I also disagree that the record supports the ALJ's conclusion that claimant was "overworked."
According to claimant’'s treating psychiatrist, Dr. Lange, claimant's work load had "tripled” since she
first began working at the clinic because the number of patients treated in her work area had increased.
There simply is no corroborating evidence to support Dr. Lange's history. At the hearing, there was
lengthy testimony concerning the surgical procedures performed in claimant's work area. Even the
testimony most sympathetic to claimant's case, however, does not support her assertion to Dr. Lange
that her work had "tripled.” Consequently, because Dr. Lange relied on an inaccurate understanding of
claimant's work conditions, his opinoin is not persuasive. Finally, even if claimant's depiction of her
work load was accurate, I find no basis for concluding that an increase in work is not generally inherent
in every working situation.

For all these reasons, I dissent.
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In the Matter of the Compensation of
DANIEL S. GRIFFITHS, Claimant
WCB Case No. 94-05901
ORDER OF DISMISSAL (REMANDING)
Bryant, Emerson, et al, Claimant Attorneys
Virgil Osborn, Department of Justice

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (AL]) Kekauoha's order that affirmed the
Director's determination that claimant was not a subject worker of the employer at the time of his
alleged injury. On review, the issues are jurisdiction and subjectivity. We remand.

FINDINGS OF FACT

Claimant filed a notice of a workers' compensation injury claim with the Director of the
Department of Consumer and Business Services (Director). By letter dated April 12, 1994, the Director's
designee informed claimant that his notice of injury would not be processed under ORS 656.054 because
he was not a subject worker of the alleged employer at the time of the alleged injury.

Claimant filed a timely request for hearing from the Director's determination. The matter was
litigated before ALJ Kekauoha. The only issue before the ALJ was subjectivity, i.e., whether the
employer was a subject employer and claimant a subject worker of the alleged employer at the time of
the alleged injury. By Opinion and Order issued November 8, 1994, the AL] affirmed the Director's
determination that claimant was not a subject worker. The November 8, 1994 order included a notice of
appeal rights to the Workers' Compensation Board. See ORS 656.289(3). Pursuant to that notice,
claimant filed a timely request for Board review of the AL]J's order.

CONCLUSIONS OF LAW AND OPINION

Subsequent to the issuance of the ALJ's order, the court issued its decision in Copeland v.
Lankford, 141 Or App 138 (1996). Based on that decision, we conclude that authority over this matter
remains with the AL]. We base this conclusion on the following reasoning.

In Copeland, supra, the court determined that the Board lacked appellate authority to review an
AL] order affirming the Director's determination that the claimant was not a subject worker. Relying on
ORS 656.704(3), the court noted that the Board's appellate authority is limited to "matters concerning a
claim” which are "those matters in which a worker's right to receive compensation, or the amount
thereof, are directly in issue.” The court reasoned that, because only a subject worker is entitled to seek
compensation, the right to receive compensation is directly in issue only when a claimant is determined
to be a subject worker and the claim is assigned to a carrier for processing.

Consistent with this reasoning, the court concluded that the Director's determination in
Copeland that the claimant was not.a subject worker was not a matter concerning a claim within the
meaning of ORS 656.704(3). Thus, the court concluded that review of the ALJ's order was to the court
under ORS 183.482, and not to the Board. The court further concluded that the ALJ's inclusion of an
incorrect notice of appeal rights to the Board affected a substantial right of claimant. Citing Callahan v.
Employment Division, 97 Or App 234 (1989), the court remanded the matter to the Board with
instructions to dismiss the request for review and remand to the Director for issuance of a corrected
order with appeal rights to the court.

Here, as in Copeland, claimant has requested Board review of an ALJ] order affirming the
Director's determination that claimant is not a subject worker. Thus, there has been no determination
by the Director that claimant is a subject worker entitled to seek compensation, and the claim has not
been assigned to a carrier for processing. Furthermore, as in Copeland, claimant has requested Board
review pursuant to the AL]J's incorrect notice of appeal rights to the Board.

The facts in the present case are indistinguishable from those in Copeland. Consequently, the
Copeland decision is controlling in this case. Consistent with that decision, we conclude that review of
the AL]'s order rests with the court under ORS 183.482. We further conclude that the incorrect notice of
appeal rights in the AL]J's order affected a substantial right of claimant. Consequently, this matter must
be remanded to the AL]J to issue a corrected order (on behalf of the Director) with the appropriate notice
of appeal rights. See Vollina Draper, 48 Van Natta 1505 (1996).
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Accordingly, claimant's request for Board review is dismissed. This matter is remanded to AL]
Kekauoha, with instructions to issue a corrected order with the proper notice of appeal rights in

accordance with ORS 183.482 and Copeland. ‘
IT IS SO ORDERED. )

July 18, 1996 Cite_as 48 Van Natta 1566 (1996)

In the Matter of the Compensation of

BRIAN D. PRIVETTE, Claimant
WCB Case Nos. 95-07463, 95-05678 & 95-04952
ORDER ON REVIEW

Aller & Morrison, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Scheminske, et al, Defense Attorneys

Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Liberty Northwest Insurance Corporation (Liberty), on behalf of Co-Gen 11, requests review of
those portions of Administrative Law Judge (ALJ) Black's order that: (1) set aside its denial of claimant's
aggravation claim for his low back condition; (2) upheld Argonaut Insurance Company's denial, on
behalf of Bio Mass One, of claimant's aggravation claim for the same condition; and (3) upheld the SAIF
Corporation's denial, on behalf of Co-Gen [, of claimant's "new injury” claim for the same condition.
On review, the issue is responsibility. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

We briefly summarize the pertinent facts. Claimant sustained a compensable, nondisabling low
back injury in February 1989, when he lifted a door while working for Argonaut's insured. Claimant
received treatment for low back pain extending into the left upper leg and right buttock. Dr. Butler
diagnosed a low back strain. Claimant lost no time from work and experienced no continuing
symptoms. (Exs. 1 through 10; Tr. 21).

Claimant sustained another compensable low back injury in June 1990, while working for Lib-
erty's insured. Claimant experienced a sharp pain in his low back when he twisted after raking grates
and wheelbarrowing rock waste. Dr. Driver treated claimant for pain radiating into his left buttock, the
back of his left thigh and down toward his left heel and toes. Dr. Driver diagnosed possible left L-5
nerve root radiculopathy. (Exs. 11 through 13). Liberty accepted a nondisabling low back strain. In
November 1990, Dr. Parsons treated claimant for low back pain on the right, radiating into the gluteal
area. Dr. Parsons diagnosed a lumbosacral strain with right sciatic syndrome. (Exs. 15, 16).

Subsequeni to the 1990 injury, claimant’s low back and leg symptoms recurred every two or
three months after exertion, and lasted about three or four days. He sought no medical treatment. (Ex.
31-4; Tr.13, 14, 20).

Claimant continued to work for the same employer; SAIF became the insurer. On or about
November 12, 1994, claimant lifted a 100 pound sack of sand and experienced low back discomfort. Dr.
Driver diagnosed lumbar spasm. Claimant initially complained of bilateral lumbar pain that extended
into the left thigh and buttock. Claimant was referred to Dr. Freeman, neurosurgeon, who noted that
claimant's pain had progressed down both legs into the calf. Dr. Freeman diagnosed bilateral L5-S1
nerve root irritation with L4 components. (Exs. 17 through 23). A January 1995 MRI revealed degenera-
tive disc disease at L3-4, L4-5 and L5-S1 with disc bulges at L3-4 and L4-5 and a small herniated disc at
L5-S1. (Ex. 26). Subsequently, in November 1995, a myelogram and CT scan confirmed bulging discs
but did not substantiate the existence of an L5-51 herniated disc. (Exs. 56, 57, 58).
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Claimant filed a claim with each potentially responsible insurer. After Liberty rescinded its
denial of compensability, a ".307" order issued and the parties went to hearing to decide responsibility.

Applying ORS 656.308(1), the ALJ concluded that responsibility for claimant's 1994 low back
injury claim remained with Liberty because it failed to prove that the 1994 lifting incident when SAIF
was on the risk was the major contributing cause of claimant's current low back condition.

On review, Liberty asserts that the ALJ erroneously assigned it responsibility, as claimant's 1994
injury involved a different condition from its 1990 accepted low back strain. Specifically, Liberty
contends that, because the medical opinions relating claimant's 1994 condition to the 1990 injury were
based on a suspected herniated disc, and the 1990 claim did not involve a herniated disc, ORS 656.308(1)
does not apply.1 Liberty further contends that the persuasive medical evidence establishes that the 1994
injury, when SAIF was on the risk, is the actual cause of claimant's subsequent disability and need for
treatment.

As noted above, claimant sustained two compensable low back strain injuries in 1989 (when
Argonaut was on the risk) and 1990 (when Liberty was on the risk). Claimant also experienced an
exacerbation of his low back condition after a lifting incident at SAIF's insured in November 1994. The
relevant statute pertaining to the responsibility issue is ORS 656.308(1).

ORS 656.308(1) provides in part: "When a worker sustains a compensable injury, the
responsible employer shall remain responsible for future compensable medical services and disability
relating to the compensable condition .unless the worker sustains a new compensable injury involving
the same condition.” To establish a new injury under the statute, claimant's employment activity in
November 1994 must have been the major contributing cause of claimant's disability or need for medical
treatment. ORS 656.308(1); Keith Thomas, 48 Van Natta 510 (1996). However, ORS 656.308(1) applies
only if claimant's current condition is the "same condition” as that previously accepted by Argonaut in
1989 or Liberty in 1990. Smurfit Newsprint v. DeRosset, 118 Or App 368, 371-72, on remand Armand ].
DeRosset, 45 Van Natta 1058 (1993). Thus, our initial inquiry is whether claimant's current condition is
the "same condition” as that accepted by Argonaut or Liberty. The answer to that question is "yes."

In 1989, Dr. Butler diagnosed a low back strain. Although Dr. Butler noted pain in the upper
left leg and in the right buttock and recommended ruling out disc disease, x-rays showed only a possible
minimal disk space narrowing at L4-5. (Exs. 3, 5). Claimant’'s 1990 injury involved pain radiating down
the back of his left thigh into the toes with some discomfort on the right side. Dr. Driver diagnosed a
low back strain with possible L-5 radiculopathy. (Ex. 12). About five months later, claimant
experienced right low back pain radiating into his right buttock. Dr. Parsons diagnosed a lumbosacral
strain with right sciatic syndrome. (Ex. 15).

In 1994, claimant initially experienced low back pain radiating into the left thigh and buttock.
Dr. Driver diagnosed a lumbar spasm and referred claimant to Dr. Freeman. (Exs. 18, 20). Dr. Freeman
diagnosed bilateral L5-S1 nerve root irritation with L4 components. (Ex. 23). Claimant's symptoms
failed to subside and Dr. Freeman ordered an MRI, which indicated degenerative disc disease at L3-4,
L4-5 and L5-51, disc bulges at L3-4 and 14-5, and a disc herniation at L5-51. (Ex. 26). Subsequently, a
myelogram and CT scan confirmed the degenerative disease and disc bulges, but did not substantiate a
herniated disc at L5-51. (Exs. 56, 57, 58).

Because each of claimant's low back injuries involved a lumbar strain with radicular s;mptoms,
and because the disc herniation revealed by the MRI was not substantiated by further tests,“ we find
that the 1994 injury involved the same condition that claimant experienced in 1989 and 1990, namely, a
bilateral lumbosacral strain with bilateral radicular symptoms. We therefore find that, under ORS
656.308(1), Liberty is presumptively responsible for claimant's current low back condition. To shift
responsibility to SAIF, Liberty must establish that claimant experienced a new compensable injury while

1 Liberty is correct in its contention that the record does not support a conclusion that a herniated disc was involved in
its accepted 1990 claim (or, we note, in Argonaut's accepted 1989 claim). However, the medical evidence also does not support a
conclusion that claimant's 1994 injury involved a herniated disc. (See Exs. 56 and 57).

2 we note that Dr. Dickerman interpreted the same MRI as not showing a herniated disc at L5-S1. (See Ex. 44-14).
Moreover, subsequent to the myelogram and CT scan, even Dr. Freeman recognized that an L5-51 herniated disc had not been

substantiated. (Ex. 58).
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working for SAIF's insured. As noted above, Liberty must prove that claimant's 1994 injury is the
major contributing cause of the disability and need for treatment of claimant's combined condition.
Keith Thomas, supra.

Claimant was treated by Dr. Freeman and was examined for Liberty by Drs. Watson and Laycoe
and for SAIF by Drs. Donahoo and Dickerman. Considering claimant's extensive history of complaints
and employment exposures, the determination of the major cause of claimant's condition is complex and
requires expert medical opinion. Uris v. Compensation Dept., 247 Or 420 (1967). We generally defer
to the medical opinion of an attending physician, absent persuasive reasons to do otherwise. See
Weiland v. SAIF, 64 Or App 810 (1983). Here, we find persuasive reasons to do otherwise.

Dr. Freeman initially opined that the major cause of claimant's current low back condition was
the work incident in November 1994, based on claimant’s report that he had not had any leg pain prior
to November 1994. Subsequently, after reviewing Dr. Dickerman's report and additional information es-
tablishing the presence of claimant's pre-1994 leg symptoms, Dr. Freeman opined that claimant's radic-
ular complaints (and herniated disk at L5-51) initiated in 1990. (Ex. 48). However, despite this appar-
ent change of opinion, Dr. Freeman then proceeded to concur with the opinion of Drs. Watson and
Laycoe, who also based their opinion that the 1994 incident was the major contributing cause of
claimant’s current condition on their belief that claimant had been asymptomatic subsequent to his July
1990 injury. This is contrary to claimant's testimony at hearing, prior medical records, and to the infor-
mation provided to Drs. Donahoo and Dickerman. (Exs. 31-3, -4; 44-3, -4; Tr. 13-14). Because the
changes in Dr. Freeman's opinions were unexplained, we give his opinions little weight. Somers v.
SAIF, 77 Or App 259, 263 (1986). Moreover, because Drs. Watson and Laycoe's opinions were based on
an incorrect history regarding claimant's radicular symptoms, we also give their opinions little weight.
Id.

In contrast, Dr. Donahoo performed an extensive review of the medical records and took a
thorough history from claimant. (Ex. 31). During Dr. Donahoo's examination, claimant averred that
radicular symptoms had been present prior to the November 1994 incident. (Ex. 31-4). These radicular
symptoms were documented in the medical records. Based on claimant's history of radicular symptoms
going back to 1990, Dr. Donahoo opined that the major cause of claimant's current need for treatment
was the July 1990 injury.3 (Ex. 31).

Dr. Dickerman also reviewed all of the medical reports and took a thorough history from
claimant, which included the history of flare-ups of pain in the lower extremities. (Ex. 44). After
reviewing the MRI, he found that it revealed multi-level degenerative disc disease from L3-4 to L5-S1
with disc bulges at these levels, but no disc herniation. (Ex. 44-14). Dr. Dickerman opined that
claimant’'s symptoms date back to 1989 and worsened in 1990. He further opined that the 1994 incident
pathologically worsened claimant's underlying condition, making it significantly more symptomatic, but
that the 1994 incident was a material cause, not the major contributing cause, of claimant's current need
for treatment. (Ex. 44-15).

We find both Dr. Donahoo's and Dr. Dickerman's opinions to be persuasive. Somers v. SAIF,
-~ supra. Accordingly, we conclude that claimant's November 1994 work incident is not the major
contributing cause of his subsequent disability or need for treatment. Thus, Liberty has not established
that claimant sustained a new compensable injury in 1994. Therefore, responsibility for claimant's
current low back condition does not shift from Liberty to SAIF under ORS 656.308.

ORDER

The AL]'s order dated January 9, 1996 is affirmed.

3 Although Dr. Donahoo initially assumed that claimant had an L5-S1 hemniated disk per Dr. Osbome's interpretation of
the MRI, he found no reason to change his opinion on causation after additional tests failed to sustain that diagnosis, concluding
that the 1994 work incident had caused no new pathology. (Ex. 60).
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In the Matter of the Compensation of
DONALD M. CRISS, Claimant
‘ WCB Case No. 95-02870
ORDER ON REVIEW
Nancy F.A. Chapman, Claimant Attorney
Scott Terrall & Associates, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (AL]) Peterson's order that: (1) upheld
the self-insured employer’'s partial denial of claimant’'s L5-S1 degenerative disc bulge and L3-4 disc
protrusion; and (2) declined to award penalties or attorney fees for allegedly unreasonable claim
processing or discovery violations. In its brief, the employer requests a sanction for an allegedly
frivolous deposition. On review, the issues are compensability, penalties, attorney fees, and sanctions.

FINDINGS OF FACT

We adopt and affirm the ALJ's order with the following supplementation.

Penalties and Attorney Fees

We need not address claimant's contentions on these matters (in the penalty and attorney fee
context) because all compensation due under the compensable claim was timely paid and claimant has
not established entitlement to additional compensation. See Lloyd Monroe, 47 Van Natta 1307, 1309
(1995).

Sanction

‘ The employer seeks a sanction under ORS 656.390, based on claimant’'s allegedly frivolous
pursuit of his request for hearing regarding numerous alleged discovery violations. | Specifically, the
employer asks that claimant be required to pay the cost of the deposition of its claim examiner regarding
the discovery issue. (See Ex. 70).

ORS 656.390(1) gives the AL] and the Board authority to impose an appropriate sanction against
an attorney who files a frivolous request for hearing or review. "'Frivolous’ means the matter is not
supported by substantial evidence or the matter is initiated without reasonable prospect of prevailing.”
ORS 656.390(2); see Westfall v. Rust International, 314 Or 553 (1992) (defining "frivolous” under former
ORS 656.390).

In this case, we find that claimant's pursuit of the discovery issue was not "frivolous” within the
meaning of the statute. In reaching this conclusion, we note that the employer concedes that two
documents were not timely provided to claimant. (Respondent's Brief, p. 10; see Ex. 70-21-22 &
Deposition Exhibit 2). Furthermore, claimant raised colorable arguments regarding the discovery issue
that were sufficiently developed so as to create a reasonable prospect of prevailing on the merits.
Gerard R. Schiller, 48 Van Natta 854 (1996); Rhonda L. Hittle, 47 Van Natta 2124 (1995). Under these
circumstances, we cannot say that claimant's request to depose the claim examiner on the discovery
issue was "frivolous." Accordingly, the employer’s request for a sanction is denied.

ORDER

The ALJ's order dated January 31, 1996 is affirmed.

‘ 1 We note the employer's contention that the discovery issue was not properly before the ALJ] because claimant did not
separately request a hearing on that issue after the alleged discovery violations. However, claimant raised the discovery issue at
hearing. (Tr. 2,4). Furthermore, the employer did not object to this issue at hearing but, instead, raised the issue of sanctions
under ORS 656.390 in response to the discovery issue. (Tr. 4-5). Under these circumstances, we find that the discovery issue was
timely raised. Former OAR 438-06-031.
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In the Matter of the Compensation of
RONALD F. GLASCOCK, Claimant
WCB Case No. C601777
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Wallace & Klor, Defense Attorneys

Reviewed by Board Members Moller and Hall.

On June 18, 1996, we received the parties claim disposition agreement (CDA) in the above
captioned matter. Pursuant to that agreement, in consideration of a stated sum, claimant releases
certain rights to future workers' compensation benefits, except medical services, for the compensable
injury. We approve the proposed disposition.

After the parties’ CDA was received, the parties submitted a separate, stipulated order for Board
approval which provided for an advance of $26,000 on claimant's CDA proceeds prior to the expiration
of the 30 day waiting period. In the proposed stipulation, the parties agreed to offset future permanent
total disability payments to repay the advance in the event the CDA was not approved by the Board.

Here, claimant is not represented by an attorney. Thus, under ORS 656.236(1)(a)(C), the Board
must wait until the expiration of the 30 day waiting period before it can approve the CDA. See ORS
656.236(1)(b) (the 30 period cannot be waived if the worker is unrepresented). Here, because claimant is
unrepresented, we lack the statutory authority to approve the CDA prior to the expiration of the 30 day
waiting period. Thus, we are likewise unable to approve the advance of a portion of the CDA proceeds
before the 30 day waiting period has expired.1

Although we cannot approve the advance prior to the expiration of the 30 day period, there is
no prohibition against a carrier advancing all or a portion of the CDA proceeds to an unrepresented
worker prior to the expiration of the 30 day period. In this respect, we note that, although the issue is
not before us in this case, the insurer would have a method to recoup an advance if a CDA settlement
somehow "fell through" or was not approved. Specifically, if the insurer could prove that such an
advance had been made, the statute provides for, and we could approve, an appropriate offset. ORS
656.268(13).

Therefore, although we cannot, and have not, approved the separate stipulation allowing an
advance of the CDA proceeds prior to the expiration of the 30 days, the CDA itself contains no such
agreement. Accordingly, inasmuch as it is in accordance with the terms and conditions prescribed by
the Board, we approve the CDA. ORS 656.236(1)(a); OAR 438-009-0020(1).

IT IS SO ORDERED.

T we distinguish this case from other cases which refer to "advances" of CDA proceeds. See Carolyn L. Thom, 43 Van
Natta 637 (1991); Julian H. Combs, 43 Van Natta 327 (1991). In those cases, the parties did not request approval of an advance in
a separate agreement prior to Board approval of the CDA itself. Rather, the parties informed us in the CDA that the insurer was
making an advance (on submission of the CDA) and would seek an offset if the CDA was not approved. Additionally, the law in
effect at the time these cases were decided did not provide an express prohibition against the approval of an unrepresented
worker's CDA before the expiration of the statutory 30 day period.
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In the Matter of the Compensation of
LEONARD W. KIRKLIN, Claimant
WCB Case No. 95-11373
ORDER ON REVIEW
Strooband & Ousey, Claimant Attorneys
Scott Terrall & Associates, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (ALJ) Stephen Brown's order which
dismissed his request for hearing for lack of jurisdiction. On review, the issues are jurisdiction and,
potentially, penalties. We reverse.

FINDINGS OF FACT

Claimant sustained a compensable neck injury on or about March 8§, 1991. At the time, the self-
insured employer's claims were processed by Helmsman Northwest. On January 1, 1993, SAMIS
assumed responsibility for processing the claim. SAMIS issued a "back-up” denial of compensability on
January 22, 1993. Claimant requested a hearing, which occurred on April 27, 1993.

The ALJ set aside the denial in an October 8, 1993 order (republished in a November 30, 1993
reconsideration order), which directed SAMIS to pay a 25 percent penalty based on all compensation
due claimant as a result of that order because of its allegedly unreasonable denial. (Ex. 18-6). The
employer sought review by the Board.

We affirmed the ALJ's order on September 8, 1994. (Ex. 32). The Court of Appeals affirmed
without opinion on May 10, 1995. (Ex. 34). The Supreme Court denied review on September 5, 1995.
(Ex. 36).

In the meantime, JELD-WEN, the employer's current claims processor, assumed responsibility
for processing the claim in early 1994. It received no payment summaries or medical bills from the
previous two processors. (Tr. 12). Payment of compensation was stayed while the compensability issue
was on appeal. Id.

After issuance of the Supreme Court's September 5, 1995 order denying review, claimant's
counsel wrote the employer’'s counsel to request payment of benefits stayed while the compensability
issue was on appeal. Claimant's counsel specifically noted the prior ALJ's 25 percent penalty
assessment based on "amounts due” as a result of the order. (Ex. 37).

On October 3, 1995, claimant's counsel forwarded medical bills incurred by claimant to
employer's counsel. (Ex. 39). On October 5, 1995, JELD-WEN's claims examiner wrote claimant
explaining what benefits would be paid and how it calculated claimant's penalty. (Ex. 40). The
employer failed, however, to base its penalty calculation on medical bills. 1d. In response, claimant
filed a request for hearing, alleging entitlement to penalties based on all benefits due as a result of the
prior ALJ's order. (Ex. 41-1).

CONCLUSIONS OF LAW AND OPINION

At hearing, claimant raised the issues of the amount of the penalty awarded by the prior AL]J,
penalties for nonpayment of the prior ALJ's penalty assessment, and penalties for the employer's
method of offsetting overpaid temporary disability. (Trs. 2, 3, 5). The employer contended that the
Hearings Division lacked jurisdiction over the issues under ORS 656.262(11)(a), alleging, instead, that
the Director had jurisdiction because the sole issue concerned the "assessment and payment of the
additional amount" described in the statute. The AL] agreed and dismissed claimant's hearing request
for lack of jurisdiction.

On review, claimant asserts that the Board and the Hearings Division have jurisdiction to
enforce the prior ALJ's order awarding a 25 percent penalty. Claimant also argues that the employer
should have paid the 25 percent penalty based on the value of medical bills not paid at the time of the
prior ALJ's order.

For the following reasons, we hold that the Hearings Division has authority to address the issues
raised by claimant's request for hearing. We also agree that the prior ALJ's penalty assessment should
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be based on all compensation, including medical bills that may not have been in the possession of the
employer's current processing agent. However, we find that the penalty should be based on medical
services rendered as of the date of the previous hearing, rather than the date of the previous ALJ's
order.

[urisdiction

In Harry E. Forrester, 43 Van Natta 1480 (1991), the claimant sought relief in the form of the
unpaid benefits awarded by a prior Board order and penalties for the carrier's unreasonable failure to
pay those benefits. We found that we had jurisdiction over this penalty issue combined with an
enforcement action regarding a Board order that had not been satisfied by the carrier.

Consequently, consistent with the rationale expressed in Forrester, as reaffirmed in subsequent
decisions, see, e.g. Robert Geddes, 47 Van Natta 2388, 2390 (1995), we have jurisdiction over
enforcement requests not satisfied by a carrier and the assessment of any penalties flowing therefrom.
Inasmuch as this case pertains to an enforcement request concerning a prior order that claimant alleges
was not satisfied by the employer, we find that the Hearings Division has jurisdiction over the issues
claimantlhas raised. Harry Forrester, supra. Thus, we reverse the AL]'s dismissal of claimant's hearing
request.

Penalty

Having determined that we have jurisdiction over claimant's hearing request, we proceed to the
issue of whether the employer properly calculated claimant's penalty. This necessarily involves a
determination of the meaning of the phrase "all compensation due” as used in the prior ALJ's order.
(Ex. 18-6).

The employer contends that it properly calculated claimant's penalty because the record does not
establish that medical bills were forwarded to the employer for payment between its January 22, 1993
denial and the April 27, 1993 hearing. We disagree.

It is irrelevant that the employer's processing agent did not receive any bills or that payment of
compensation was stayed pending appeal. The prior AL] assessed a penalty on "all compensation due”
for an unreasonable "baick-up" denial. Under such circumstances, any compensation that was eventually
paid retroactively for treatment provided as of the date of the hearing before the previous ALJ is subject
to the 25 percent penalty. Ben Santos, 44 Van Natta 2228, on recon 44 Van Natta 2385, 2386 (1992)
(basis of the penalty for the unreasonable denial is the amount then due at hearing, including medical
services).

Tin reaching this conclusion, we distinguish this case from Robert Geddes, supra, and Raymond |. Dominiak, 48 Van

Natta 108 (1996). In both Geddes and Dominiak, we held that the Board lacked jurisdiction regarding the claimants’ hearing

requests regarding assessment of a penalty. In Geddes, the sole issue raised was a penalty and related attorney fee for the
insurer's allegedly unreasonable delay in paying the proceeds of a CDA. The insurer, however, paid the CDA proceeds prior to
the request for hearing. Thus, we concluded that, because the carrier's obligation was fully satisfied prior to hearing, leaving the
penalty and attorney fee issues only, we lacked jurisdiction over this matter. In Dominiak, the claimant characterized the case as
an enforcement action regarding delayed payment of benefits under a stipulation. However, he did not seek benefits under the
stipulation. Instead, he solely sought a penalty under ORS 656.262(11). Thus, we held that the only issue was a penalty under
ORS 656.262(11) and that the Director had exclusive jurisdiction over that issue.

In contrast to the claimants in Geddes and Dominiak, claimant here is seeking enforcement of a prior ALJ's order, which

he alleges the carrier has not satisfied. Under these circumstances, the proceeding does not involve solely the assessment of a
penalty within the meaning of ORS 656.262(11). Consequently, we have jurisdiction over claimant’s hearing request.

2 The employer asserts that, because it never received any billings between the date of its "back-up denial” and the date
of the prior hearing, there are no amounts due. We disagree. It is the carrier's duty to process a claim, not the claimant's. See
Alda S. Carbajal, 47 Van Natta 1596, 1601, on recon 47 Van Natta 1949 (1995); Dennis R. Lewis, 46 Van Natta 2408, 2409, on recon
46 Van Natta 2502 (1994). JELD-WEN's claims examiner testified that she received billings for dates of treatment in 1993. (Tr. 14).
Thus, we conclude that JELD-WEN had sufficient information on which to calculate the penalty. While the change of processing
agents in 1994 and the failure of prior processing agents to forward claim documents may have complicated processing of the
claim, we are unwilling to excuse JELD-WEN from its claim processing obligations. Those obligations include obtaining the
information necessary to insure the accurate determination of the amount of a penalty assessed as a result of a prior ALl's
determination that a previous claim processor’s denial was unreasonable.
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ORDER

The ALJ's order dated February 23, 1996 is reversed. Claimant's request for hearing is
reinstated. Pursuant to the prior ALJ]'s October 8, 1993 order (republished on November 30, 1993), the
self-insured employer is assessed a penaity equal to 25 percent of any compensation, including medical
bills, retroactively paid through the date of the previous hearing (April 27, 1993). This penalty shall be
shared equally by claimant and his attorney.

July 19, 1996 ’ Cite as 48 Van Natta 1573 (1996)

In the Matter of the Compensation of
DOROTHY VANDERZANDEN, Claimant
Own Motion No. 95-0103M
OWN MOTION ORDER
Pozzi, et al, Claimant Attorneys
Steven T. Maher, Defense Attorney

The self-insured employer initially submitted claimant's request for temporary disability
compensation for claimant's compensable low back at L4-5 injury. Claimant's aggravation rights expired
on August 10, 1989. The employer opposed reopening the claim on the grounds that: (1) claimant's
current condition is not causally related to the compensable injury; (2) the employer is not responsible
for claimant's current condition; and (3) claimant's request for L4-5 discectomy and foraminotomy of L4-
5 and L5-51 surgery is not reasonable and necessary treatment for her compensable condition. Claimant
requested a hearing with the Hearings Division. (WCB Case No. 94-15363).

On April 14, 1995, Administrative Law Judge (AL]) Lipton issued an Opinion and Order that
upheld the employer's denial of claimant’'s current low back condition and her proposed surgery
request. Claimant requested Board review of the AL]'s order. On November 6, 1995, the Board issued
its Order on Review which vacated those portions of the AL]'s order which pertained to the issue of the
appropriateness of the proposed surgery, and reinstated the employer's denial of claimant's current low
back condition. Claimant appealed the medical services issue to the Medical Review Unit (MRU) of the
Workers' Compensation Division, as jurisdiction over medical service disputes currently resides with the
director subsequent to enactment of SB 369. See amended ORS 656.245(6), 656.260, 656.327 and
656.704(3). On November 16, 1995, the Board issued its order postponing action on the own motion
matters pending outcome of the medical services dispute.

On January 30, 1996, the MRU issued a Proposed and Final Order Concerning a Bona Fide
Medical Services Dispute, which found that the proposed surgery was not appropriate medical treatment
for claimant's compensable injury. Claimant appealed that decision.

In a June 11, 1996 Proposed and Final Contested Case Hearing Order, Administrative Law Judge
(ALJ) Ella Johnson affirmed the MRU's January 30, 1996 order. The contested case order became final
on July 11, 1996.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Here, the dispute regarding the reasonableness and necessity of claimant's proposed surgery has
been resolved. ORS 656.327. Because it has been determined that the employer is not responsible for
claimant's proposed medical treatment, we are unable to find that claimant is entitled to temporary
disability compensation for surgery which has been determined not reasonable and necessary for
claimant’'s compensable condition. However, should claimant's circumstances change, and the employer
accept responsibility for his proposed surgical treatment, claimant may again request own motion relief.

Accordingly, claimant's request for own motion relief is denied.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JOHN C. KATONA, Claimant
WCB Case No. 95-07727
ORDER ON REVIEW
Schneider, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

The self-insured employer requests review of Administrative Law Judge (AL]) Schultz's order
that: (1) excluded a medical report by Dr. Coletti; (2) admitted claimant’s testimony at hearing; and (3)
increased claimant's unscheduled permanent disability for a back condition from zero, as awarded by an
Order on Reconsideration, to 31 percent (99.2 degrees). The employer also moves to remand the case in
light of a subsequent order from another ALj. Claimant cross-requests review of that portion of the
order that found the employer was not required by ORS 656.262(7)(h) to issue a denial. On review, the
issues are remand, evidence, and extent of unscheduled permanent disability. We deny the motion to
remand, reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, except for those findings based on claimant's testimony at
hearing.

CONCLUSIONS OF LAW AND OPINION

Evidence

In his order, the AL] found inadmissible a report by examining orthopedic surgeon, Dr. Coletti.
Dr. Coletti generated his report prior to the reconsideration proceeding before the Director and it was
part of the record during reconsideration. In making the ruling, the AL] apparently agreed with
claimant that ORS 656.245(2)(b)(B) prohibited the admission of the report. The employer objects to this
conclusion, asserting that the ALJ abused his discretion in excluding the report because it was included
with the record developed during reconsideration.

ORS 656.245(2)(b)(B) provides that "only the attending physician at the time of claim closure
may make findings regarding the worker's impairment for the purpose of evaluating the worker's
disability.” In construing the statute, the court has held that the Board may not consider evidence of
impairment unless it is produced or concurred in by the attending physician. E.g., Weckesser v. Jet
Delivery Systems, 132 Or App 325, 328 (1995). As a practical matter, there is little distinction between
consideration of a medical report and its admissibility since, even though admissible, if the report cannot
be considered in determining permanent disability, it has no relevance to deciding the issue. Thus,
inasmuch as we may not consider Dr. Coletti's report, whether or not admissible, we need not address
the propriety of the AL]J's ruling. '

Relying on ORS 656.268(7) and 656.283(7), the employer also objects to the ALJ's admission of
claimant's testimony at hearing. Claimant acknowledges that our order in Joe R. Ray, 48 Van Natta 325
(1996), is contrary to the ALJ's ruling.

ORS 656.283(7) provides, in relevant part:

"Evidence that was not submitted at the reconsideration required by ORS 656.268 is not
admissible at hearing, and issues raised by a party to the reconsideration may not be
raised at hearing unless the issue arises out of the reconsideration order itself."

In Ray, based on the text, context, and legislative history, we held that evidence that was not
submitted at reconsideration, and included in the reconsideration record, is inadmissible at a subsequent
hearing regarding extent of permanent disability. 48 Van Natta at 327. Thus, because the claimant's
testimony was not submitted at the reconsideration proceeding, we did not consider it in determining
the extent of permanent disability. Id. at 333. After extensively considering the claimant's
constitutionality challenge to the statute, we concluded that the absence of a full evidentiary hearing did
not render the statute constitutionally infirm. [d.
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Subsequent to our decision, the court considered whether a claimant's testimony at hearing was
admissible under ORS 656.283(7). Precision Castparts Corp. v. Plummer, 140 Or App 227 (1996). The
court found the statute "purports to bar from admission at hearing evidence not previously offered on
reconsideration” without making any "provision concerning the review of evidence previously and
properly admitted.” Because the hearing occurred before the enactment of the amended version of the
statute, the court further found that the "claimant's testimony was admissible when it was offered and
considered by the AL] and the Board" and, thus, it reviewed the claimant’s testimony "as we review the
other evidence in the record.”

Unlike Plummer, in this case, the hearing first convened on September 13, 1995, after the June
7, 1995 date of enactment of amended ORS 656.283(7). Thus, this record was developed pursuant to the
statute. On that basis, we find that the holding in Plummer does not govern. Rather, because ORS
656.283(7) applied at hearing and now on review, we follow the holding in Ray. Dean ]. Evans, 48 Van
Natta 1092 (1996). Consequently, we conclude that claimant’'s testimony is not admissible and do not
consider it for purposes of deciding permanent disability.

Extent of Unscheduled Permanent Disability/Remand

Claimant has an accepted claim for cervical strain and low back strain. An October 1994 Notice
of Closure, amended by a March 1995 Notice of Closure, awarded only temporary disability. The Order
on Reconsideration affirmed. Relying on the medical arbiter's impairment findings, the ALJ found
claimant entitled to 31 percent unscheduled permanent disability.

The employer contends that claimant has not shown that any impairment is due to the accepted
conditions rather than a preexisting degenerative condition. Thus, the employer argues that claimant is
not entitled to any permanent disability. The employer also moves to remand the case for consideration
of AL] Tenenbaum's March 29, 1996 order, which upheld the employer's denial of an occupational
disease claim for cervical and lumbar degenerative disc disease. According to the employer, the ALJ in
this case awarded claimant permanent disability for the degenerative condition.

Under the circumstances of this case, the only evidence we may consider in determining
claimant’'s permanent disability is from medical arbiter Dr. Dinneen. In his report, Dr. Dinneen notes
that claimant went through two employer-arranged examinations that found "degenerative type changes
and no verifiable relationship to his reported incident of June 23, 1994." (Ex. 46-2). Dr. Dinneen also
measured some lost range of motion in the lumbar and cervical spine, which is consistent with
claimant’s compensable low back and cervical injuries. Furthermore, even though he knew that other
examiners had found a degenerative condition, Dr. Dinneen did not attribute the lost range-of-motion
findings to a noncompensable cause. Consequently, we find Dr. Dinneen's report sufficient to show
that claimant’s impairment is related to her compensable injuries. Inasmuch as the parties do not object
to the ALJ's calculation of claimant’'s permanent disability based on such findings, we adopt this portion
of the AL]J's order.

We turn to the employer's motion to remand. After considering AL} Tenenbaum's order, we
deny the motion. Because we construe Dr. Dinneen's impairment findings as caused by claimant's
compensable injury, rather than a degenerative condition, we find AL] Tenenbaum's decision that
claimant’s degenerative condition is not compensable to have little relevance. Thus, because admission
of AL] Tenenbaum's order would not change the result, we find no compelling reason upon which to
remand the case. See Compton v. Weyerhaeuser, 301 Or 641, 646 (1986).

Finally, we note claimant's argument that the employer is precluded by ORS 656.262(7)(b)1 from
contending that any impairment exhibited by claimant is due to a preexisting degenerative condition
rather than the compensable injuries. Inasmuch as we have rejected the employer's argument on the
merits, we do not address claimant's contention. '

1 That statute provides:

"Once a worker's claim has been accepted, the insurer or self-insured employer must issue a written denial to the worker
when the accepted injury is no longer the major contributing cause of the worker's combined condition before the claim
may be closed.”
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Claimant's attorney is entitled to an assessed fee for services on review concerning the
permanent disability issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-
0010(4) and applying them to this case, we find that a reasonable fee for claimant's attorney's services
on review is $1,000, payable by the employer. In reaching this conclusion, we have particularly
considered the time devoted to the case (as represented by claimant's respondent’s brief), the complexity
of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated December 22, 1995 is reversed in part and affirmed in part. That portion
of the order admitting claimant's testimony at hearing is reversed. The remainder of the order is
affirmed. For services on review, claimant's attorney is awarded an assessed fee of $1,000, to be paid by
the self-insured employer.

July 22, 1996 Cite as 48 Van Natta 1576 (1996)

In the Maiter of the Compensation of
JACQUELINE S. COLBERT, Claimant
WCB Case No. 95-06761
ORDER ON REVIEW
Gloria D. Schmidt, Claimant Attorney
Kar! Goodwin (Saif), Defense Attorney

Reviewed by Board Members Haynes and Christian.

Claimant requests review of Administrative Law Judge (AL]) Howell's order that: (1) declined
to admit Exhibit 12 into the record; (2) upheld the SAIF Corporation's denial of claimant’s mental
disorder claim; and (3) declined to assess a penalty for SAIF's allegedly unreasonable denial. On
review, the issues are evidence, compensability and penallies.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant argues that Exhibit 12 should have been admitted into the record. Claimant asserts
that Exhibit 12 was inadvertently misfiled in her attorney’'s office and, thus, was excluded from the
original exhibits by clerical error. Claimant attempted to correct the error before the record closed.

An ALJ is not bound by common law or statutory rules of evidence or by technical or formal
rules of procedure, and may conduct a hearing in any matter that will achieve substantial justice. ORS
656.283(7). The ALJ is given broad discretion on determinations concerning the admissibility of
evidence. See, e.g., Brown v. SAIF, 51 Or App 389, 394 (1991) (the AL]'s decision to admit or exclude
evidence is limited only by the consideration that the hearing as a whole achieve substantial justice).
We review the AL]J's evidentiary ruling for abuse of discretion. [ames D. Brusseau 1I, 43 Van Natta 541
(1991).

The AL]J declined to admit Exhibit 12 for several reasons: it had not been offered previously, the
hearing was not continued for the receipt of Exhibit 12 and claimant had not shown that it could not
have been obtained and offered prior to hearing. We find no abuse of discretion with the ALJ's ruling
to exclude a report that reasonably could have been produced by the date of the hearing. See Ronald E.
Harp, 46 Van Natta 1522 (1994). Furthermore, we note that, even if we considered Exhibit 12, it would
not affect the outcome of this case.

ORDER

The ALJ's order dated February 2, 1996 is affirmed.
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In the Matter of the Compensation of
KENNETH D. LEGORE, Claimant
WCB Case No. 94-14696
ORDER ON REVIEW (REMANDING)
Nancy F. A. Chapman, Claimant Attorney
Nancy J. Meserow, Defense Attorney

Reviewed by Board Members Christian and Hall.

Claimant requests review of that portion of Administrative Law Judge (ALJ]) Neal's order that
upheld the self-insured employer's denial of his claim for a left rotator cuff disruption. Claimant also
renews his objection to the AL]J's decision to admit Exhibits 44 and 45. 1n addition, claimant challenges
the AL]J's interim orders that: (1) found that claimant's left rotator cuff disruption had not been accepted
by the employer; and (2) declined to direct the employer to turn over to claimant surveillance
videotapes. The employer cross-requests review of that portion of the ALJ's order that set aside its
denial of claimant's headache condition. We remand.

FINDINGS OF FACT

We adopt the ALJ’s findings of fact, with the following supplementation:

Claimant, age 49 at the time of hearing, was working as a truck driver when, on November 27,
1993, he was involved in a motor vehicle accident on icy roads near The Dalles, Oregon. He sustained a
bump on his head and bruises on his face, neck, and chest.

Claimant sought treatment upon his return home to Forest Grove, complaining of soreness and
stiffness in his neck, head and left shoulder. He continued treating with his family physician, Dr. Gray,
for a cervical, thoracic and left shoulder girdle strain, head contusions and TM] dysfunction.

On March 1, 1994, the employer accepted claimant's condition as "Contusion - Head (Lt.
Occipital Region), Strain - Cervical, Thoracic & Lt. Shoulder, Bruise - Rt. Hip, TM] Dysfunction.” On
November 10, 1994, the employer issued a partial denial, denying that various other conditions,
including a left rotator cuff disruption, were associated with his compensable injuries. On February 8§,
1995, the employer issued another partial denial, contending that claimant’s headache condition was not
compensably related to the November 1993 accident. Claimant requested a hearing challenging the
denials. ‘

Following the hearing, claimant requested that the AL] rule on the discoverability of certain
evidence, including surveillance videotapes of claimant recorded in late 1994 and early 1995. On July
25, 1995, the ALJ issued an interim order finding the surveillance videotapes not discoverable under
amended ORS 656.283(7).

CONCLUSIONS OF LAW AND OPINION

With regard to the discovery issue, the ALJ found that the surveillance videotapes were not
subject to disclosure under amended ORS 656.283(7) because they constituted impeachment evidence
other than medical or vocational reports.1 Specifically, the AL] determined that the videotapes were not

1 Amended ORS 656.283(7) provides, in pertinent part:

"Neither the board nor an Administrative Law Judge may prevent a party from withholding impeachment evidence until
the opposing party's case in chief has been presented, at which time impeachment evidence may be used. Impeachment
evidence consisting of medical or vocational reports not used during the course of a hearing must be provided to any
opposing party at the conclusion of the presentation of evidence and before closing arguments are presented.
Impeachment evidence other than medical or vocational reports that is not presented as evidence at hearing is not subject
to disclosure.”

This provision was enacted as part of SB 369, which took effect June 7, 1995, while the compensability dispute was
pending before the ALJ.
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intended to be used at the hearing and were instead intended to be used for purposes of impeachment
at a future hearing, and were therefore not subject to disclosure in this proceeding.

OAR 438-007-0015(5) sets forth the express policy of the Board to promote the "full and complete
disclosure of all facts and opinion pertaining to the claim being litigated” before the hearings division.
The only recognized exception to this "full disclosure” policy is the withholding of "impeachment
evidence.” We review the AL]J's discoverability ruling for abuse of discretion. See ORS 656.283(7) (the
AL] is not bound by formal rules of procedure and may conduct a hearing in any matter that will
achieve substantial justice).

Citing SAIF v. Cruz, 120 Or App 65 (1993), claimant argues that, in order to rule on the
discovery question, the ALJ must have viewed the video tapes in camera to determine whether they
were relevant only for purposes of impeachment. We agree.

In Cruz, the court held that the Board has the responsibility to determine, "after an evaluation of
the record and the withheld evidence,” whether the party withholding evidence could reasonably have
believed that the evidence was relevant only for purposes of impeachment. There, the issue being
litigated was the compensability of claimant's back injury. The insurer had interviewed the claimant
through an interpreter before the claimant retained an attorney. The insurer taped the interview and
later transcribed a paraphrased version of it. The insurer then refused to turn over the paraphrased
statement until after the hearing, contending the statement was relevant and material only for purposes
of impeachment. The court held that the Board erred in relying on the insurer's representations as to its
intentions for the use of claimant's statement and that it should have made an independent evaluation
to determine whether the evidence was only relevant for impeachment purposes.

Although Cruz was decided prior to the enactment of SB 369, we find that it remains good law.
Even when a party withholds "impeachment evidence”3 under amended ORS 656.283(7), a fact finder
should evaluate that withheld evidence to determine if it is relevant only for impeachment purposes.
See Ronald E. Oachs, 47 Van Natta 1663, n 1 (1995).

In this case, we find the AL] erred in declining to view the withheld surveillance video tapes in
camera before ruling that they were "impeachment evidence” and therefore not discoverable. Because
we are remanding the case to the ALJ with instructions to view the videotapes to determine whether
they constitute "impeachment evidence" only or are relevant and material for other purposes,4 we do
not address the other issues raise on review.

Accordingly, we vacate the AL]'s order and remand the case to AL] Neal for further proceedings
consistent with this order. Those proceedings may be conducted in any matter the AL] determines will

achieve substantial justice. Thereafter, the AL]J shall issue a final, appealable order.

IT 1S SO ORDERED.

2 We also note that under former OAR 438-07-017(3) (in effect at the time of the February 24, 1995 and May 24, 1995
hearings in this case), a surveillance video tape of a party "rnay be withheld solely for impeachment purposes, unless the video

tape or surveillance film has been reviewed by a medical or vocational expert.”

3 The term "impeachment evidence" is not defined in Chapter 656 or the administrative rules. In case law, however, to
"impeach” a witness is "to attack or discredit the witness and to attack the jury's belief in his or her testimony.” Simpson v.
Sisters of Charity of Providence, 284 Or 547, 564 (1978). Therefore, impeachment evidence is evidence that tends to destroy a
witness or claimant's credibility in the estimation of the trier of fact. State v. Johanesen, 319 Or 128, 130 n.2 (1994).

4 Citing OAR 438-007-0015(5), the employer argues that the surveillance tapes are not discoverable in this proceeding
because they are not relevant to the matter being litigated. Only after viewing the tapes in camera, however, can the AL]
determine whether they are, or are not, relevant to this procecding or relevant only for purposes of impeachment at a future
proceeding concerning this claim.

Chair Hall specially concurring.

I agree that a fact finder should evaluate withheld evidence before ruling on its discoverability.
After all, evidence may be withheld only if it is for "impeachment” and unless that is established, then
the evidence must be disclosed. See OAR 438-007-0015(5).
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We should not lose sight of the legal (if not statutory) definition of "impeachment” (see footnote
3 of the Order on Review (Remanding), supra). Evidence that is otherwise discoverable does not
become "impeachment" evidence simply by declaring it so. The very fact that a party argues that
withheld evidence is not for the purpose of impeaching a witness at this time but may be used in an
attempt to impeach the witness at a later date in another proceeding illustrates that the evidence is not
now "impeachment” evidence and thus should be disclosed. To allow otherwise promotes
gamesmanship, j.e., holding back on evidence to see if a person will eventually act in such a way that
the withheld evidence will become impeaching. To prevent such gamesmanship and to promote full
disclosure, [ agree that the ALJ should review the evidence and determine if it is relevant only for
purposes of impeachment.

July 22, 1996 Cite as 48 Van Natta 1579 (1996)

In the Matter of the Compensation of
ROBERT J. RUCH, Claimant
WCB Case No. 95-09484
ORDER ON REVIEW
Schneider, et al, Claimant Attorneys
VavRosky, et al, Defense Attorneys

Reviewed by Board Members Christian and Haynes.

The self-insured employer requests review of Administrative Law Judge (AL]) Hazelett's order
that: (1) denied its motion to continue the hearing for the presentation of rebuttal medical evidence;
and (2) set aside its denial of claimant's injury claim for a left knee condition. OCn review, the issues are
the ALJ's evidentiary ruling and compensability.

We adopt and affirm the AL]'s order with the following supplementation.

The hearing initially convened on November 13, 1995. At that time, claimant offered for
admission Exhibit 11, a "check-the-box" report from claimant’s treating internist, Dr. Harris. According
to the document, Dr. Harris completed the report on November 13, 1995.

The employer asked the ALJ for a continuance in order to obtain rebuttal medical evidence. The
ALJ ruled that the employer was limited to a continuance only for the purpose of cross-examining Dr.
Harris. On December 19, 1995, the employer deposed Dr. Harris. The resulting transcript was admitted
and the record then closed.

On review, the employer moves for remand for the opportunity to obtain evidence rebutting Dr.
Harris' report. According to the employer, its case is prejudiced by the denial of such an opportunity
because only Dr. Harris was able to review, and base an opinion on, a September 27, 1995 MRI. It
asserts that it should have the same opportunity to provide medical opinions based on the MRI.

The ALJ may continue a hearing for further proceedings, in part, "upon a showing of due
diligence if necessary to afford reasonable opportunity to cross-examine on documentary medical or
vocational evidence" or "upon a showing of due diligence if necessary to afford reasonable opportunity
for the party bearing the burden of proof to obtain and present final rebuttal evidence or for any party
to respond to an issue raised for the first time at a hearing.” OAR 438-006-0091(2), (3).

We first note that, because the employer focuses on its inability to obtain medical evidence that
considered the September 27, 1995 MRI results, it bases its assertion of prejudice on the late submission
of the MRI report. At hearing, however, it did not object or request a continuance with regard to this
report. Consequently, we decline to address any argument on review concerning the MRI report and
whether the employer should have an opportunity to obtain additional evidence in response to the
report. Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991).

We further find no abuse of discretion with the AL]J's ruling limiting the continuance to allowing
the employer an opportunity to cross-examine Dr. Harris since the rule expressly allows for a
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continuance for cross-examination of documentary medical evidence. The rule does provide a
continuance for "the party bearing the burden of proof to obtain and present final rebuttal evidence[.]"
This provision, however, does not apply to the employer since it does not have the burden of proof in
this case. Consequently, we find no support for the employer’'s position that the ALJ abused his
discretion in limiting the continuance to obtaining only Dr. Harris" deposition.

The employer also challenges the ALJ's finding that claimant sustained a work related injury in
April 1995. According to the employer, the record contains too many inconsistencies concerning the
injurious incident for claimant to have proven the event.

On April 11, 1995, claimant sought treatment from Dr. Battalia, complaining of progressive left
knee pain following "multiple episodes of twisting left knee while in and around his desk work place
this week.” (Ex. 4-1). The Form 801, alsc dated April 11, 1995, indicates a left knee strain while
"moving bio hazard boxes” on April 6, 1995. (Ex. 1).

On May 5, 1995, claimant provided a recorded telephonic statement describing "several incidents
at work, which have occurred over a period of time, with the most severe incident occurring on April 6,
1995." According to the statement, claimant "was moving bio-hazard boxes to a loading dock” and,
"while turning, he strained his left knee." (Ex. 12-1).

On May 11, 1995, claimant saw Dr. Jones, who reported "several episodes when [claimant] has
been turning and his knee has been hurting but there is no specific injury.” (Ex. 8-1). Finally, on
September 15, 1995, claimant saw Dr. Harris, who indicated that, in April 1995, claimant "twisted his
left knee while moving materials at work.” (Ex. 10).

At hearing, Brian Gorsek, a coworker, testified that, while he and claimant were moving large
biohazard containers, claimant twisted his ieg and exhibited pain behavior. (Tr. 10). Mr. Gorsek agreed
with counsel's statement that this incident occurred "around” April 7, 1995. (Id. at 11). Claimant
testified that, on April 6 and 7, he was moving biohazard containers when, on both days, his knee
"wrenched” and he felt pain. (Id. at 18-19, 27).

Claimant's reporting of his injury to the physicians was consistent with his testimony at hearing,.
Except for telling Dr. Battalia that he felt pain while moving around his desk, claimant uniformly
indicated that he twisted his knee while moving the biohazard containers. Mr. Gorsek also provided
corroborating testimony. Thus, the ALJ] properly found claimant credible and, based on claimant's
testimony and the history in the medical records, we disagree with the employer's assertion that
claimant failed to prove the occurrence of the injury.

For the reasons stated by the AL], we agree that Dr. Harris provided the most persuasive
opinion. We further note that Dr. Harris persuasively explained why, even if claimant was not
completely asymptomatic following the 1993 surgery, the work injury was the major contributing cause
of his current left knee condition. (Ex. 14-21, 14-22, 14-29).

Claimant’s attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,750, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief and statement of services), the complexity of the issue, and the value of
the interest involved.

ORDER

The AL]J's order dated February 22, 1996 is affirmed. For services on review, claimant's attorney
is awarded an assess fee of $1,750, to be paid by the self-insured employer.
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WCB Case No. 95-09398
ORDER ON REVIEW
Hollander, et al, Claimant Attorneys
Karl Goodwin (Saif), Defense Attorney

Reviewed by Board Members Hall and Christian.
Claimant requests review of Administrative Law Judge (AL]) Brazeau's order which upheld the
SAIF Corporation's denial of his injury/occupational disease claim for a low back condition. On review,

the issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

The ALJ upheld SAIF's denial of claimant's low back injury/occupational disease claim,
reasoning that the claim should be analyzed as an occupational disease claim because claimant's
condition developed gradually and not as a result of a discrete "event.” See Mathel v. Josephine Co.,
319 Or 235 (1994). Finding the medical opinions of the examining physicians (Drs. Tesar, Wilson) and a
physician who reviewed the medical records (Dr. Dickerman) more persuasive than that of the attending
physicians (Drs. Rosenbaum and Mathews), the AL] held that claimant had failed to sustain his burden
of proving that his work activities were the major contributing cause of his L5-51 herniated disc
condition.

On review, claimant contends that the AL] mistakenly analyzed the claim as an occupational
disease claim and should have instead applied the material contributing cause standard for an accidental
injury claim without a preexisting condition. See ORS 656.005(7)(a); Mark N. Weidle, 43 Van Natta 855
(1991). Moreover, claimant asserts that, regardless of whether a major or material causation standard is
applied, his low back condition is compensable because the medical opinion of Dr. Rosenbaum satisfies
his burden of proof under either legal standard. We agree.

Claimant, a utility worker, began working for a municipality in 1990. He began doing heavier
work in 1994, such as jackhammering and manual shoveling. On June 5, 1995, claimant noticed the
gradual onset of low back and leg pain while operating a jackhammer, digging holes and replacing
water pipes. There was no specific incident of injury.

On June 6, 1995, claimant consulted Dr. Mathews to whom he reported his belief that his injury
was an "accumulative injury” due to the type of work he performed. (Ex. 14). Dr. Mathews diagnosed
a lumbar strain with radiculopathy, a condition that did not respond to conservative treatment. This
prompted a referral to a neurosurgeon, Dr. Rosenbaum, who assumed the role of attending physician.
Dr. Rosenbaum diagnosed a herniated disc at L4-5 and later performed a discectomy at that level on
September 7, 1995, after SAIF had issued a denial of claimant's low back condition on August 10, 1995.

Although Drs. Tesar, Wilson and Dickerman attributed claimant's low back condition to
degenerative disc disease (Exs. 19, 23-9, 23-10, 24), Dr. Rosenbaum opined that claimant did not have a
"significant” preexisting condition and that his degenerative disc disease was consistent with someone of
claimant's age. (Ex. 20A-2). On August 28, 1995, Dr. Rosenbaum opined that degenerative disc disease
was not the etiology of claimant's lumbar disc herniation and that the herniation was a "separate
pathological event.” (Ex. 22-1).

In the same report, Dr. Rosenbaum acknowledged that it was "extremely difficult" to determine
whether a disc protrusion is related to a work activity. (Ex. 22-2). Dr. Rosenbaum reiterated, however,
that in an individual with a lumbar disc herniation, with no preexisting symptomatology and without
functional overlay, the spontaneous onset of symptoms during the work day would be "presumed” to be
secondary to work activity. Id.
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When there is a dispute between medical experts, we rely on those medical opinions which are
both well reasoned and based on complete information. Somers v. SAIF, 77 Or App 259 (1986). In
addition, we normally defer to the treating physician, unless there are persuasive reasons not to do so.
Weiland v. SAIF, 64 Or App 810, 814 (1983). In this case, we find no persuasive reasons not to rely on
Dr. Rosenbaum's opinion.

Dr. Rosenbaum's opinion was based on a complete and accurate history of the circumstances
surrounding the onset of claimant’'s symptomatology on June 5, 1995. Moreover, Dr. Rosenbaum'’s
opinion is well-reasoned and thoroughly explained.  Finally, Dr. Rosenbaum's opinion is persuasive
because he performed claimant's surgery and was in the best position to determine the extent of
claimant's degenerative disc disease. See Argonaut Insurance Co. v. Mageske, 93 Or App 69§ (1988).
Accordingly, based on Dr. Rosenbaum's cogent medical opinion, we find that claimant has sustained
his burden of proving that his low back disc herniation is compensable.1

We find additional support for our conclusion in Dr. Mathews' opinion. Dr. Mathews reported
that the kind of work claimant performed generated a "significant amount of torque” on the spine,
"predisposing a person to having structural breakdowns in the vertebral column.” (Ex. 23A-1). Dr.
Mathews concluded that "to the best of my knowledge, [claimant's] work activities were the sole cause
of his disability.” (Id., emphasis added). Because it is based on an accurate understanding of claimant's
work activity and is well-reasoned, we find that Dr. Mathews' medical opinion is also convincing
evidence that claimant's L5-51 disc herniation is compensable.2 Somers v. SAIF, supra.

The remaining medical opinions from Drs. Tesar, Wilson and Dickerman relate claimant’'s back
condition to degenerative disc disease. However, Drs. Tesar and Wilson provide little explanation for
their conclusion that degenerative disc disease is the major contributing cause of claimant's condition
and need for treatment. (Ex. 19-8). Moreover, we find Dr. Rosenbaum’s opinion regarding the extent
of claimant's degenerative disc disease more persuasive since he performed the surgery at L5-S1 and
could actually observe claimant's lumbar spine. Argonaut v. Mageske, supra. Inasmuch as Drs. Tesar,
Wilson and Dickerman base their opinions on the belief that claimant has significant degenerative disc
disease, and because (based on Dr. Rosenbaum’s persuasive opinion) we have concluded otherwise, the
medical opinions of the examining and reviewing physicians are not persuasive.

In conclusion, we find that the medica