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In the Matter of the Compensation of
wsemne oo NEAL S, ANDERSON, Claimant» « ot
WCB Case No. 96-04011
ORDER ON REVIEW
Lundeen, et al, Defense Attorneys

et

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (ALJ]) Brazeau's order that
upheld the insurer’s denial of his left inguinal hernia injury claim. With his briefs, claimant submits a
medical report and chart notes that were not admitted at hearing. We treat this submission as a motion
to remand for the taking on additional evidence. See Judy A. Britton, 37 Van Natta 1262 (1985). On
review, the issues are remand and compensability.

We adopt and affirm the AL]J's order with the following supplementation.
Remand
Claimant has included with his briefs a medical opinion and chart notes which were not offered

or admitted into evidence at the hearing. Since our review is limited to the record developed before the
AL]J, we treat claimant’s submission as a motion for remand. See Judy A. Britton, supra.

We may remand a case to the ALJ, if we find that the case has been improperly, incompletely,
or otherwise insufficiently developed or heard by the AL]. ORS 656.295(5); Bailey v. SAIF, 296 Or 41,
45 n.3 (1983). To merit remand for consideration of additional evidence, it must clearly be shown that
the evidence was not obtainable with due diligence at the time of the hearing and that the evidence is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646

(1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

Here, claimant does not contend that the proffered medical evidence was unobtainable with due
diligence at the time of his July 23, 1996 hearing, but rather asserts that he was "poorly represented” by
his attorney at hearing. Inadequate representation, by itself, is insufficient to merit remand, however. |
See Lori Church, 46 Van Natta 1590 (1994); Diane E. Sullivan, 43 Van Natta 2791, 2792 (1991). |
Furthermore, the Workers' Compensation Board is not the proper forum for litigating the adequacy of
claimant’s representation. Because claimant has not shown that the evidence was not obtainable with
due diligence at the time of the hearing or that the evidence is reasonably likely to affect the outcome of
the case, we deny the request for remand.

Compensability

The AL] determined that claimant failed to prove that his lifting activity at work on December
21, 1995 was the major contributing cause of his left inguinal hernia. On review, claimant contends that
the major contributing cause of his condition was not any preexisting condition or congenital defect, but
his work activity as a sawyer, i.e., the lifting and carrying heavy loads of lumber.

Claimant has the burden of proving the compensability of his condition. ORS 656.266. As the
ALJ noted, under ORS 656.005(7)(a)(B), if an otherwise compensable injury combines with a preexisting
condition to cause or prolong disability or the need for treatment, the "combined condition" is
compensable only if the compensable injury is the major contributing cause of the disability or need for
treatment of the combined condition. Because of the possible combination of causes of claimant's left
inguinal hernia, the determination of the major cause is complex and requires expert medical opinion.
Uris v. Compensation Dept., 247 Or 420 (1967); Barnett v. SAIF, 122 Or App 279, 282 (1993) Where, as
here, the medical evidence is divided, we rely on those medical opinions which are well-reasoned and
based on accurate and complete histories. See Somers v. SAIF, 77 Or App 259 (1986).

Two doctors offered medical opinions in this case; claimant's treating doctor, Dr. Olson, and Dr.
Blumberg, who reviewed claimant’s medical records at the insurer's request. Dr. Blumberg opined that
claimant had a congenital predisposition to developing an inguinal hernia and, although claimant's work
activity may have made the hernia symptomatic, it did not did not cause the condition. (Ex. 13). Dr.
Olson agreed that claimant had a preexisting predisposing congential condition, but reported that the
work injury combined with the preexisting condition to cause claimant's condition. Dr. Olson
concluded, however, that "it is difficult to state” whether claimant's condition resulted primarily from
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his preexisting congenital predisposition or the lifting incident on December 21, 1995. Dr. Olson opined
that the lifting incident made claimant's condition symptomatic, but did not discuss how the incident
could have caused claimant's combined condition. See Dietz v. Ramuda, 130 Or App 387 (1994)
(determining major contributing cause involves evaluating the relative contribution of different causes of
an injury or disease and deciding which is the primary cause). On this record, we agree with the AL]J
that claimant failed to establish medical causation by a preponderance of the evidence.

ORDER

The ALJ's order dated August 5, 1996 is affirmed.

January 6, 1997 Cite_as 49 Van Natta 2 (1997)

In the Matter of the Compensation of
SHAMYIA M. FORD, Claimant
WCB Case No. 96-03624
ORDER ON REVIEW
Mitchell, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of that portion of Administrative Law Judge (ALJ]) Herman's order
which declined to award an assessed fee pursuant to ORS 656.386(1). On review, the issue is attorney
fees. We reverse.

FINDINGS OF FACT

Claimant, a bookbinder, filed a workers’ compensation claim for her left wrist that SAIF
accepted as "volar flexor tendonitis, left wrist and mild carpal tunnel syndrome, left side.” After claim
closure in September 1995, claimant retained legal counsel, who, on January 11, 1996, requested SAIF to
amend its acceptance to include "bilateral cumulative trauma disorder and overuse syndrome of the
wrists.” (Ex. 22A).

In response, SAIF's claims adjuster wrote claimant's counsel on January 23, 1996 (Ex. 23),
directing him to claimant's attending physician's (Dr. Browning's) August 2, 1995 chart note which
stated that "site tour does not substantiate diagnosis of recurrent cumulative trauma disorder.” (Ex. 17,
emphasis in original). The claims adjuster asked whether claimant continued to claim bilateral
cumulative trauma disorder and overuse syndrome and, if so, to notify her in writing. (Ex. 23).

On January 26, 1996, claimant's counsel again requested modification of SAIF's acceptance to
include the cumulative trauma disorder and overuse syndrome, However, claimant’'s counsel requested
that an additional condition be included in the acceptance: right wrist tendonitis. (Ex. 24-2). SAIF took
no action with respect to the January 26, 1996 request. Claimant filed a request for hearing on April 12,
1996, raising "partial denial after a claim acceptance” and "penalty" as issues.

On April 26, 1996, SAIF responded to the hearing request by asserting that "No partial denial
has issued.” (Ex. 24A). Claimant amended her pleadings on June 4, 1996 to include "improper
acceptance pursuant to ORS 656.262" as an issue. SAIF did not respond to the amendment.

A hearing was scheduled on July 10, 1996. The day before the scheduled hearing (July 9, 1996),
SAIF amended its acceptance to include "right wrist tendonitis.” (Ex. 27).

CONCLUSIONS OF LAW AND OPINION

At hearing, claimant sought an attorney fee pursuant to ORS 656.386(1) for her counsel's efforts
in obtaining acceptance of the right wrist tendonitis condition. The ALJ declined claimant’s request for
an assessed fee. The ALJ reasoned that neither SAIF's January 23, 1996 letter nor its pleadings could be
construed as a denial because they did not constitute a refusal to pay compensation on the "express
ground” that the condition for which compensation was claimed was not compensable or otherwise did
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not give rise to an entitlement to compensation. The AL]J further reasoned that, even though claimant’s
counsel was instrumental in obtaining compensation, an express denial could not be found when SAIF's
conduct was viewed as a whole.

On review, claimant contends that SAIF's January 23, 1996 letter directing claimant's counsel’s
attention to Dr. Browning's chart note satisfied the requirement of a "denied claim” within the meaning
of ORS 656.386(1). For the following reasons, we agree.

Under ORS 656.386(1), a claimant's attorney is entitled to an attorney fee in cases involving
"denied claims" where the attorney is instrumental in obtaining a rescission of the denial. A "denied
claim" is defined under the statute as "a claim for compensation which an insurer or self-insured
employer refuses to pay on the express ground that the injury or condition for which compensation is
claimed is not compensable or otherwise does not give rise to an entitlement to compensation." We
held in Michael ]. Galbraith, 48 Van Natta 351 (1996), that there was no "denied claim" under ORS
656.386(1) where the carrier paid all benefits for the compensable condition and did not expressly
contend that the allegedly "de facto" denied condition was not compensable. However, in Guillermo
Rivera, 47 Van Natta 1723, 1725 (1995), we held that where a carrier questions the causal relationship
between a claimed COI‘IdlthI‘I and the claimant's employment, there is a "denied claim" within the
meaning of ORS 656. 386(1).1

In this case, as in Michael ]. Galbraith, supra, there is no contention that any benefits for the
accepted conditions have been unpaid. Here, however, in response to claimant's request for an
amended acceptance, SAIF directed claimant's counsel to a chart note that stated that the diagnosis of
the claimed condition could not be substantiated.? Although SAIF argues that Dr. Browning's chart
note merely questions the diagnosis rather than the causal relationship between the cumulative trauma
disorder and claimant's employment, we do not find this argument persuasive.

A "denied claim” is a claim for compensation which the carrier refuses to pay on the "express
ground” that the injury or condition is not compensable or otherwise does not give rise to an
entitlement to compensation. SAIF specifically referred in its January 23, 1996 letter to a chart note that
questioned the existence of the claimed condition. Moreover, SAIF's letter stated that, if claimant still
wished to make a claim, she would have to again notify SAIF in writing. Given the contents of SAIF's
January 23, 1996 letter, and its refusal to amend its acceptance until after a hearing request had been
filed, we find that SAIF's conduct constituted a refusal to pay compensation on the "express ground”
that the claimed condition is not compensable or otherwise does not give rise to an entitlement to
compensation.

1 We acknowledge that we disavowed, in Shannon E. Jenkins, 48 Van Natta 1482 (1996), that portion of our decision in
Rivera that held that a hearing request could constitute a worker's "communication in writing” under ORS 656.262(6)(d). We did
not, however, disavow our conclusions with respect to ORS 656.386(1).

2 we recognize that the condition referred to in Dr. Browning's chart note (cumulative trauma disorder) is different from
the condition (right wrist tendonitis) that SAIF ultimately accepted and for the acceptance of which claimant has requested an
assessed fee. However, Dr. Uphoff, a physician who examined claimant prior to Dr. Browning, explained that claimant suffers
from an overuse injury syndrome that had been referred to as "cumulative trauma disorder.” (Ex. 26). According to Dr. Uphoff,
claimant's tendonitis was a "manifestation” of the overuse or cumulative trauma disorder. (Ex. 26-3). Based on our review of Dr.
Uphoff's medical opinion as a whole, we find that the diagnoses of "cumulative trauma disorder," overuse syndrome and right
wrist tendonitis are interchangeable and refer to essentially the same disorder. Cf. Leslie C. Muto, 46 Van Natta 1685 (1994), aff'd
mem 133 Or App 770 (1995) (no "de facto” denial when the claimant’s condition was the same as that accepted by the carrier even
though different medical terminology used to describe the condition).

3 SAIF cites Donald P, James, 48 Van Natta 563, 566 (1996), in which we cited a definition of "express” which stated
that, as an adjective, the term meant "firmly and explicitly stated.” SAIF asserts that its January 23, 1996 letter does not constitute
an "express” refusal to pay compensation under that definition. We disagree with SAIF's narrow construction of its letter. When
a carrier refers to a chart note that questions the existence of the claimed condition and asks whether the claimant still intends to
make a claim for compensation, it is denying that there is a compensable condition. It follows that the carrier is "firmly and
explicitly” refusing to pay compensation. Under these circumstances, we find that SAIF's January 23, 1996 letter was a refusal to
pay compensation in this case on the "express ground” that the condition claimed was not compensable or otherwise did not give

rise to an entitlement to compensation.
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Accordingly, claimant's attorney is entitled to an assessed fee for services.in obtaining rescission
of SAIF's denial. ORS 656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and
applying them to this case, we find that a reasonable fee for claimant's attorney's pre-hearing services is
$750, payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to
the case (as represented by the record), the complexity of the issue, the value of the interest involved,
and the risk that counsel may go uncompensated.

_ORDER

The ALJ's order dated July 30, 1996 is reversed in part and affirmed in part. That portion of the
ALJ's order which declined to award an attorney fee pursuant to ORS 656.386(1) is reversed. Claimant's
counsel is awarded an attorney fee of $750 for services rendered in obtaining rescission of SAIF's "de
facto” denial, payable by SAIF. The remainder of the ALJ's order is affirmed.

lanuary 6, 1997 Cite as 49 Van Natta 4 (1997)

In the Matter of the Compensation of
GREGORY M. HARTNELL, Claimant
WCB Case No. 95-10503
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Johnstone's order that upheld Red
Lion/AIG's denial of responsibility for his right hand and shoulder condition. On review, the issue is
responsibility.

We adopt and affirm the AL]J's order with the following supplementation.

The AL] found claimant not credible based on his demeanor while testifying. The AL] further
found that the physicians' opinions based on claimant's history were unpersuasive. Relying instead on
the opinion of an examining physician, the ALJ upheld the employer's responsibility denial.

In his reply brief, claimant makes reference to a different AL]'s credibility finding in an order
which was issued in a separate proceeding against a different employer. Claimant seeks inclusion of the
order into the record. Because it is based on a different record, we are not persuaded that the order
referred to by claimant is relevant to claimant's credibility in this matter. Accordingly, we decline to
remand or take administrative notice of the order in the separate proceeding.

After our review, we find no reason not to defer to the AL]'s demeanor-based credibility finding
in this matter. International Paper Co. v. McElroy, 101 Or App 61 (1990); Coastal Farm Supply v.
Hultberg, 84 Or App 282 (1987).

ORDER

The ALJ's order dated May 21, 1996 is affirmed.
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In the Matter of the Compensation of
STEVE H. SALAZAR, Claimant
WCB Case Nos. 95-08169 & 95-08140
ORDER DENYING RECONSIDERATION
Jon C. Correll, Claimant Attorney
Lundeen, et al, Defense Attorneys
Garrett, Hamann, et al, Defense Attorneys

On November 29, 1996, the Board issued an order which affirmed that portion of an
Administrative Law Judge's (AL]'s) order that found Liberty Northwest Insurance Corporation
responsible for claimant's current right knee condition and modified the AL]J's attorney fee award.
Submitting a December 30, 1996 letter disputing the Board's responsibility decision, Liberty seeks
reconsideration of the Board's November 29, 1996 order. Inasmuch as the November 29, 1996 order has
become final, we are without authority to alter the prior decision.

A Board order is final unless within 30 days after the date of mailing of copies of such order,
one of the parties appeals to the Court of Appeals for judicial review. ORS 656.295(8). The time within
which to appeal an order continues to run, unless the order has been "stayed," withdrawn or modified.
International Paper Co. v. Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656, 659 (1986).

Here, the 30th day following the Board's November 29, 1996 order was December 29, 1996, a
Sunday. Therefore, the final day that the Board retained authority to modify its November 29, 1996
order was Monday, December 30, 1996. See Anita L. Clifton, 43 Van Natta 1921 (1991). Liberty's
request for reconsideration was mailed to the Board on December 30, 1996, within the 30-day appeal
period. Nevertheless, by the time the reconsideration request was received by the Board (January 3,
1996) and brought to our attention, the 30-day period of ORS 656.295(8) had expired.

Inasmuch as the Board's November 29, 1996 order has neither been stayed, withdrawn,
modified, nor appealed within 30 days of its mailing to the parties, we are without authority to alter the
Board's prior decision.] See ORS 656.295(8); International Paper Co. v. Wright, supra; Fischer v. SAIF,
supra; Donald |. Bidney, 47 Van Natta 1097 (1995). Consequently, we lack authority to reconsider the
order.

Accordingly, Liberty's request for reconsideration is denied.

IT IS SO ORDERED.

1 As we have noted on prior occasions, we attempt to respond to motions for reconsideration as expeditiously as
possible. Darlene E. Parks, 48 Van Natta 190 (1996); Connie A. Martin, 42 Van Natta 495, recon den 42 Van Natta 853 (1990).
Notwithstanding these stated intentions, the ultimate responsibility for preserving a party's rights of appeal must rest with the
party. Id.
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In the Matter of the Compensation of
REYNA SANTOS, Claimant
WCB Case Nos. 96-09113 & 96-01003
ORDER OF DISMISSAL (REMANDING)
Schneider, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys
Steven T. Maher, Defense Attorney

The Board has received Giesy, Greer & Gunn's request for review of Administrative Law Judge
(AL]) Davis' November 25, 1996 Opinion and Order. We have reviewed the request on our own motion
to determine whether we have jurisdiction to consider Giesy's request. Because we conclude that the
AL]J's order is not a final order, we dismiss the request for review and remand to the ALJ for publication
of a final order which is mailed to all parties to this proceeding.

FINDINGS OF FACT

Claimant requested hearings concerning denials of her low back condition issued by Giesy,
Greer & Gunn and Liberty Northwest Insurance Corporation. The hearing requests were consolidated
for hearing.

On November 25, 1996, AL] Davis issued an Opinion and Order that: (1) set aside Giesy's
denial; (2) upheld Liberty's denial; and (3) awarded claimant penalties and attorney fees to be paid by
Giesy. The ALJ's order provided that copies of the order were mailed to claimant, her attorney, Giesy,
Giesy's principal (the employer), and their attorney. The order did not provide that copies were mailed
to Liberty, its insured, and/or their attorney.

On December 6, 1996, Giesy requested Board review of the AL]'s order.

CONCLUSIONS OF LAW

An Al]'s order shall be mailed to all parties in interest. ORS 656.289(3). "Party” means a
claimant for compensation, the employer of the injured worker at the time of injury and the insurer, if
any, of such employer. ORS 656.005(21). If an AL]J's order is not mailed to all parties, the order is not
final and is not subject to Board review. Richard F. Taylor, 40 Van Natta 384 (1988); Martin N.
Manning, 40 Van Natta 374 (1988); see Taylor v. Liberty Northwest Insurance Corporation, 107 Or App
107, 110 (1991); Berliner v. Weyerhaeuser Co., 90 Or App 450 (1988), 92 Or App 264 (1988).

Here, the AL]'s order does not provide that a copy of the order was mailed to either Liberty or
its insured. Since both of these entities were parties to the proceeding before the AL]J, the order is not
final and is not subject to our review. ORS 656.289(2), (3); Richard F. Taylor, supra; Martin N.
Manning, supra; Berliner v. Weyerhaeuser Co., supra. Inasmuch as the AL]'s order is not final, Giesy's
request for Board review is premature.

Accordingly, Giesy's request for Board review is dismissed. This matter is returned to AL]
Davis for the issuance of a republished and final order bearing a new date of actual mailing with copies
mailed to all parties to the proceeding, as well as their respective representatives.

IT IS SO ORDERED.
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In the Matter of the Compensation of
FRED D. FEARRIEN, Deceased, Claimant
WCB Case Nos. 96-04446, 96-04445 & 96-01827
ORDER OF DISMISSAL
Kellington, et al, Claimant Attorneys
deSchweinitz, et al, Defense Attorneys

Claimant, as beneficiary of the deceased worker, has requested review of Administrative Law
Judge (ALJ) Mongrain's order that affirmed the Director's determinations that the deceased worker was
not a subject worker of the alleged employers at the time of his injury which resulted in his death. We
have reviewed this matter to determine whether we have authority to review claimant's appeal.
Inasmuch as appellate jurisdiction does not rest with this forum, we dismiss claimant's request for Board
review.

FINDINGS OF FACT

Claimant, the beneficiary of the deceased worker, filed a notice of a workers' compensation
injury claim (which resulted in the worker's death) with the Director of the Department of Consumer
and Business Services (Director). By letters dated January 25, 1996 and April 16, 1996, the Director's
designee informed claimant that his notice of injury with the alleged employers would not be processed
under ORS 656.054 because the decedent was not a subject worker of those alleged employers at the
time of the injury/death.

Claimant filed timely requests for hearing from the Director's determinations, and the matter
was litigated before AL] Mongrain. The only issue before AL] Mongrain was subjectivity, i.e., whether
any of the three alleged employers was a subject employer and claimant a subject worker of the alleged
employer at the time of the injury/death.

By Opinion and Order dated December 2, 1996, AL] Mongrain affirmed the Director's
nonsubjectivity determinations. AL] Mongrain's order included a notice of appeal rights to the Workers'
Compensation Board. See ORS 656.289(3).

On December 12, 1996, the Board received claimant's request for review of AL] Mongrain's
order. On December 16, 1996, the AL] issued an Order of Abatement withdrawing the December 2,
1996 order for further consideration.

CONCLUSIONS OF LAW AND OPINION

In Lankford v. Copeland, 141 Or App 138 (1996), the court determined that review of an ALJ
order affirming the Director's determination that the claimant was not a subject worker was not a matter
concerning a claim within the meaning of ORS 656.704(3). Thus, the court concluded that review of the
AL]J's order rested with the court under ORS 183.482. Reasoning that the AL]J's inclusion of an incorrect
notice of appeal rights to the Board affected a substantial right of claimant, the court remanded to the
Board for dismissal of the request for review and remand to the Director for issuance of a corrected
order with the proper notice of appeal rights.

Here, claimant requested review of an ALJ's order affirming the Director's nonsubjectivity
determinations. Consistent with the Lankford rationale, we lack appellate review authority.

As a general rule, where the AL]J has issued an order containing incorrect notice of appeal rights,
we have remanded to the Director for issuance of a corrected order. See Cindy Lankford, 48 Van Natta
1870 (1996); Vollina Draper, on recon 48 Van Natta 1862 (1996). However, in contrast to this case, the
ALJ's orders in those cases had not been withdrawn. Thus, in light of the ALJ's abatement order,
authority to issue a corrected order containing the proper notice of appeal remains with the ALJ.

Accordingly, claimant's request for Board review is dismissed. This matter shall be returned to
AL] Mongrain for further action.

IT IS SO ORDERED.
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In the Matter of the Compensation of
VIRDA B. ROBERTSON, Claimant
WCB Case No. 96-03686
ORDER ON REVIEW
Patrick K. Mackin, Claimant Attorney
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Hall and Moller.

The insurer requests review of Administrative Law Judge (ALJ]) Lipton's order that: (1) set aside
its denial of claimant's right knee, cervical and low back injury claim; (2) assessed a penalty for the
insurer's allegedly unreasonable denial; and (3) awarded an attorney fee of $3,000. On review, the
issues are compensability, penalties and attorney fees. We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Compensability

We adopt and affirm the AL]'s analysis and conclusion that claimant's injury arose out of and in
the course of her employment, with the following change. In the fourth paragraph on page 3, we delete
the fifth sentence.

Penalty

The ALJ found that the insurer failed to provide an adequate legal reason for denying the claim.
In addition, the ALJ found that the employer did not conduct any investigation "in support of the other
reasons identified at hearing" in support of the denial. The AL]J also noted that the insurer did not
request a medical examination regarding a contribution from claimant's alleged preexisting ankle
condition.

The insurer asserts that the ALJ erred by assessing a penalty, arguing that it had a legitimate
doubt about compensability because claimant had not, before hearing, given any history of a work
connection with the injury. The insurer contends that it was only at hearing that claimant mentioned
the grains of concrete on the surface of the employer's parking lot.

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether, from a
legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v.
Huntley, 106 Or App 107 (1991). If so, the refusal to pay is not unreasonable. "Unreasonableness” and "
legitimate doubt” are to be considered in the light of all the evidence available. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988).

On April 12, 1996, the insurer denied the claim because claimant's injury and need for treatment
did not arise out of and during the course of her employment. (Ex. 3). The insurer noted that its file
showed that claimant was "off the clock” at the time of the alleged injury. (I1d.)

Claimant's November 3, 1995 accident report indicated that claimant went to the parking lot to
move her car, and was running back to the building when her "right ankle gave way" and she fell on
the concrete. (Ex. 1la). Claimant's "827" form, "801" form and first medical report reflect the same
history (claimant going to the parking lot to move her car, and running to return to work when her right
ankle "gave way"). (Exs. 1b, 1d, 2). The employer's November 14, 1995 "accident investigation report”
also reflects this history. (Ex. 1f). Thus, at the time the insurer issued its denial, it had information that
indicated claimant's fall was the result of her running back to the building after going to the lot to move
her car, and arguably, did not arise out of her employment. Under these circumstances, we conclude
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that, in April 1996, and continuing through the date of the hearing, the insurer had a legitimate doubt
as to its liability.1 Consequently, the insurer's refusal to pay such benefits was not unreasonable. We
therefore reverse the AL]'s penalty assessment.

Attorney Fee

The insurer argues that the attorney fee award of $3,000 was excessive because this was a
nondisabling case with minimal benefits.

On de novo review, we consider the amount of claimant's counsel's attorney fee for services at
the hearings level by applying the factors set forth in OAR 438-015-0010(4). Those factors include: (1)
the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the value of the interest
involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the benefit secured for the
represented party: (7) the risk in a particular case that the attorney's efforts may go uncompensated; and
(8) the assertion of frivolous issues or defenses.

Based on the application of the previously enumerated factors, we agree with the AL]J that a
reasonable fee for claimant's attorney's services at hearing regarding the compensability issue is $3,000,
payable by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the issue (as represented by the record), the value of the interest involved, and the risk that claimant's
counsel might go uncompensated.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,500, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the issue (as represented by
claimant’s request for fees and the insurer's objections thereto), the complexity of the issues, and the
value of the interest involved. Claimant is not entitled to an attorney fee for services on review
concerning the penalty and attorney fee issues. See Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159
(1986); Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35 (1986).

ORDER

The AL]J's order dated August 15, 1996 is affirmed in part and reversed in part. That portion of
the ALJ's order that assessed a penalty is reversed. The remainder of the order is affirmed. For services
on review, claimant's attorney is awarded an assessed fee of $1,500, payable by the insurer.

T we recognize nevertheless, that, generally, an injury to an employee on the employer's premise during a lunch break
occurs "in the course of" employment. Liberty Northwest Ins. Corp. v. Johnson, 142 Or App 21, 25 (1996).

lanuary 6, 1997 Cite as 49 Van Natta 9 (1997)

In the Matter of the Compensation of
DAVID L. LEE, Claimant
WCB Case No. 95-08006
ORDER OF ABATEMENT
Malagon, Moore, et al, Claimant Attorneys
Cummins, Goodman, et al, Defense Attorneys

The self-insured employer requests reconsideration of our December 6, 1996 Order on Review
that set aside its denial of claimants's right knee injury claim. Contending that we erroneously analyzed
the medical evidence, the employer seeks reconsideration of our decision.

In order to further consider this matter, we withdraw our December 6, 1996 order. Claimant is
granted an opportunity to respond. To be considered, claimant's response must be filed within 14 days
from the date of this order. Thereafter, we shall proceed with our reconsideration.

IT IS SO ORDERED.

]
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In the Matter of the Compensation of
TREVOR E. SHAW, Claimant
WCB Case No. 95-01654
THIRD ORDER ON RECONSIDERATION
Schneider, et al, Claimant Attorneys
Scheminske, et al, Defense Attorneys

The insurer requested reconsideration of our July 30, 1996 order, as reconsidered on August 27
and October 24, 1996, that directed the insurer to pay claimant temporary disability benefits for the
period from June 4, 1993 to January 17, 1994, and a 25 percent penalty based on those amounts of
compensation.

In order to consider the insurer's motion, we withdrew our prior orders on November 21, 1996.
Claimant has submitted a response in opposition to the insurer's motion. We now proceed with our

reconsideration.

SUMMARY OF FACTS

We briefly summarize the relevant facts. Claimant compensably injured his low back on April
30, 1993. On June 4, 1993, the insurer stopped temporary disability payments. In a November 4, 1993
order, AL] Menashe held that the insurer had no statutory authority to terminate temporary disability
payments until June 20, 1993; he ordered payment of temporary disability benefiis through that date,
and assessed a penalty for the insurer's unilateral termination of temporary disability benefits. The
insurer requested Board review and, pending its appeal, did not pay the benefits awarded by the ALJ's
order.

By Order on Review dated September 8, 1994, the Board affirmed AL] Menashe's finding that
the insurer had no statutory authority to terminate temporary disability payments after June 4, 1993. In
addition, the Board concluded that the insurer had no statutory authority to terminate temporary
disability payments on June 20, 1993 and, therefore, ordered payment of additional temporary disability
from June 20, 1993 until such benefits could be lawfully terminated. The Board also assessed a 25
percent penalty based on the additional amounts of compensation made payable by its order. The
insurer appealed the Board's September 8, 1994 order, but withdrew its petition for judicial review in
January 1995. The insurer paid no temporary disability compensation or penalties pursuant to the
Board's final order.

In the interim, the insurer had issued a January 17, 1994 Notice of Closure, declaring claimant
medically stationary on January 7, 1994 and awarding substantive temporary disability benefits through
June 6, 1993. An Order on Reconsideration dated August 24, 1994 affirmed the medically stationary
date, but modified the closure notice to award temporary disability benefits through June 20, 1993. The
parties appealed the reconsideration order.

By order dated December 15, 1994, AL] Menashe modified the reconsideration order to find
claimant became medically stationary on June 7, 1993, and award temporary disability benefits to that
date. Claimant requested Board review.

By Order on Review dated July 19, 1995, the Board modified the ALJ's order to affirm the
reconsideration order's finding that claimant became medically stationary on January 7, 1994, but
affirmed the ALJ's award of temporary disability through June 6, 1993. In addition, the Board rejected
claimant's contention that the insurer unreasonably terminated temporary disability payments on June 6,
1993, reasoning that the termination of "procedural” temporary disability was authorized when claimant
was released to return to regular work on June 7, 1993. Claimant appealed the Board's July 19, 1995
order, and review of that case is currently pending before the Court of Appeals.

When the insurer did not pay the compensation and penalties awarded under the Board's
September 8, 1994 final order, claimant brought this enforcement proceeding. The present AL] declined
to order the insurer to pay temporary disability or penalties pursuant to the September 8, 1994 final
order, reasoning that the insurer had properly stayed payment of temporary disability benefits under
AL]J Menashe's November 4, 1993 order pending its appeal to the Board. Then, because the January 17,




Trevor E. Shaw, 49 Van Natta 10 (1997) 11

1994 closure notice and August 24, 1994 reconsideration order had established claimant's substantive
entitlement to temporary disability by the time the September 8, 1994 order became final, the AL]J
reasoned that claimant had no entitlement to additional temporary disability pursuant to Lebanon
Plywood v. Seiber, 113 Or App 651 (1992) (Board cannot order a procedural overpayment of temporary
disability to which a claimant is not substantively entitled).

CONCLUSIONS OF LAW AND OPINION

In our Second Order on Reconsideration dated October 24, 1996, we relied on the court's
opinion in Jeld-Wen, Inc. v. Bartz, 142 Or App 433 (1996), to conclude that, by virtue of the Board's
September 8, 1994 final order, the insurer is required to pay temporary disability benefits from June 4,
1993 to the January 17, 1994 date of closure, and the 25 percent penalty based on those additional
amounts of compensation. In so concluding, we distinguished the court's decision in Lebanon Plywood
v. Seiber, 113 Or App 651 (1992), reasoning that we were not ordering an overpayment of "procedural”
temporary disability benefits because claimant's substantive entitlement to those benefits was established
by the September 8, 1994 final order.

In its motion for reconsideration, the insurer first requests that we review this case en banc. In
the exercise of our de novo review, we select for en banc review those cases which raise issues of first
impression that would have a widespread impact on the workers' compensation system or cases
requiring disavowal of prior Board case law. Andrew D. Kirkpatrick, 48 Van Natta 1789, 1790 n 1 (1996)
(order denying reconsideration). This "significant case review" standard is applied to all cases before the
Board. Because we do not find that this case presents issues of sufficient novelty or legal significance to
warrant en banc review, the insurer's request is denied.

On the merits, the insurer contends that our Second Order on Reconsideration conflicts with the
"law of the case" established by our July 19, 1995 order in WCB Case No. 94-10424, which is currently
before the Court of Appeals. In the July 19, 1995 order, we denied claimant's request for a penalty for
the insurer’s allegedly unreasonable termination of "procedural” temporary disability payments on June
6, 1993. In denying the penalty request, we concluded that, although our September 8, 1994 final order
directed the insurer to pay temporary disability benefits from June 5, 1993 until such benefits could be
terminated by law, claimant was not entitled to temporary disability payments beyond June 6, 1993. We
reasoned as follows:

"Our [September 8, 1994 final] order directed the insurer to pay temporary disability
from June 5, 1993 until such benefits could be properly terminated. Claimant had been
released to return to regular work on June 7, 1993, thereby terminating the insurer's
obligation to provide further temporary disability benefits. In addition, the record
contains no verification from the attending physician of an inability to work after June 7,
1993, which would trigger an obligation to pay procedural temporary disability. Thus,
procedurally, as well as substantively, claimant's entitlement to temporary disability
ended on June 6, 1993." Trevor E. Shaw, 47 Van Natta 1384, 1385 n 3 (1995) (Emphases
supplied; citations omitted).

Thus, based on the finding that claimant was released for regular work on June 7, 1993, we held
that the insurer was not obligated to pay "procedural” temporary disability benefits after June 6, 1993.
Although our July 19, 1995 order is on appeal to the court and is not final, we have held that, for
purposes of administrative efficiency, we shall give precedential effect to our prior non-final litigation
orders. Elmer F. Knauss, 47 Van Natta 826, 827, recon 47 Van Natta 949, recon 47 Van Natta 1064
(1995); Michael S. Barlow, 46 Van Natta 1627 (1994). Our reasoning is that an alternative approach,
(i.e., giving no effect to the prior non-final litigation order or deferring a decision pending appeal of the
prior order), would encourage further and potentially unnecessary litigation or result in inconsistent
rulings and additional delays in the resolution of disputes. See id.

Giving our July 19, 1995 order precedential effect, we conclude that claimant was not
procedurally entitled to temporary disability payments after June 6, 1993 as a result of our September 8,
1994 final order. This case is distinguishable from leld-Wen, Inc. v, Bartz, supra. Like Bartz, there is a
final Board order in this case which ordered the carrier to pay "procedural” temporary disability from a
certain date until payments could be legally terminated. Unlike Bartz, however, there was a subsequent
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Board order in this case which determined that "procedural” temporary disability was legally terminated
as of a certain date. Thus, in this case, the termination date for "procedural” temporary disability
payments is certain, ie., June 6, 1993. We therefore decline to order payment of "procedural”
temporary disability beyond June 6, 1993. See Elmer F. Knauss, supra; Michael S. Barlow, supra. We
also decline to assess a penalty for the insurer's termination of benefits as of that date.

Given our resolution of this dispute, we do not need to address the insurer's remaining
arguments.

Accordingly, on reconsideration, as modified herein, we republish our July 30, 1996 order, as
reconsidered on August 27 and October 24, 1996. The parties' rights of appeal shall begin to run from
the date of this order.

IT IS SO ORDERED.

lanuary 8, 1997 Cite as 49 Van Natta 12 (1997)

In the Matter of the Compensation of
PAMELA J. JENNINGS, Deceased, Claimant
WCB Case No. TP-96007
THIRD PARTY DISTRIBUTION ORDER
Burt, Swanson, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

Geraldine Stephens, the personal representative for the deceased worker's estate (hereafter,
claimant) has petitioned the Board for the allowance of an extraordinary attorney fee for her counsel's
services rendered in connection with a third party judgment involving medical negligence. Specifically,
claimant seeks approval of a fee equal to 40 percent of the $280,000 recovery. The SAIF Corporation, as
the paying agency, does not oppose the petition. We find that extraordinary circumstances exist to
justify the requested fee.

FINDINGS OF FACT

Claimant engaged legal counsel to bring a wrongful death action against a hospital and two
physicians involved in claimant's care. This May 1988 action arose from the deceased worker's May
1986 respiratory arrest while receiving treatment for a compensable condition.

Investigation of the claim and preparation for trial involved obtaining, organizing and indexing
hundreds of pages of medical records. In addition, over a dozen separate depositions were taken.
Some of the depositions had to be taken multiple times due to difficulties in obtaining answers to some
questions. This necessitated multiple "motions to compel” requiring briefing and oral argument before
the court. Additionally, extensive motion practice was necessitated to compel the hospital to produce
pertinent "lost” medical records and the initial autopsy report.

As the result of the difficulty in obtaining discovery through the usual voluntary methods and
the defendants' principal defense that, notwithstanding an improperly placed breathing tube, the cause
of death was the decedent's underlying chicken pox, it was necessary for claimant's counsel to spend an
extraordinary amount of time consulting with experts in the fields of infectious disease, pulmonary
medicine, emergency medicine, internal medicine, and emergency room medicine.

The matter was proceeding to a February 8, 1990 trial when the court granted summary
judgment to the hospital for an alleged failure to give a timely tort claim notice to the public body that
operated the hospital. Claimant's counsel appealed that matter to the Court of Appeals, which reversed
the trial court and remanded for trial. Stephens v. Bohlman, 107 Or App 533 (1991). Thereafter, the
defendant hospital filed a petition for review with the Supreme Court, which granted review and
affirmed the Court of Appeals’ decision. Stephens v. Bohlman, 314 Or 344 (1992).
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After remand for trial, the claim against one physician was dismissed. In addition, immediately
prior to the trial, a settlement was reached with the hospital for payment of $90,000. The case
proceeded to trial against the remaining physician. The case was tried before a jury from January 3,
1994, until January 14, 1994. Due to the extended period between the time the case was initially ready
to proceed to trial and the actual trial date, the record required additional trial preparation. This
included refreshing prior experts, obtaining new experts, revisions of the materials, and preparation of
depositions for trial. The trial involved direct and cross-examination of over 25 witnesses, in addition to
jury selection and, given the complexity of the case, extensive briefing of the court through trial
memorandum.

The trial then resulted in a verdict against the physician in the sum of $250,000, which was
appealed to the Court of Appeals. Claimant's counsel's response to this appeal required reviewing over
3,500 pages of transcript, preparing briefs, and engaging in oral argument. The Court of Appeals
affirmed the judgment of the trial court. Stephens v. Bohlman, 138 Or App 381 (1996). The defendant
filed a motion for reconsideration, which required response from claimant's counsel. The court denied
reconsideration. The defendant then filed a petition for review before the Supreme Court, which
initially denied review but, upon reconsideration, later granted review. Before briefs on the merits were
filed with the Supreme Court, the case was settled for a payment of $280,000, representing the
judgment amount, plus interest.

Claimant and her counsel entered into a contingent fee agreement providing for attorney fees of
33 1/3 percent of the gross monies received if the case is settled without trial and 40 percent the case is
tried to verdict or if it is necessary to commence the "appeal” stage. The case twice proceeded to
appeal. Thus, pursuant to the contingent fee agreement, claimant agrees to a fee of 40 percent of the
gross monies received. SAIF does not oppose claimant's counsel's request for an extraordinary attorney
fee of 40 percent.

CONCLUSIONS OF LAW AND OPINION

The Board's advisory schedule concerning attorney fees in third party cases is set forth in OAR
438-015-0095. The rule provides as follows: "[u]nless otherwise ordered by the Board after a finding of
extraordinary circumstances, an attorney fee not to exceed 33-1/3 percent of the gross recovery obtained
by the plaintiff in an action maintained under the provisions of ORS 656.576 to 656.595 is authorized."

We have authorized extraordinary attorney fees in the past. See Gerald G. Sampson, 42 Van
Natta 1098 (1990) (a 40 percent share of a $275,000 settlement was allowed where the case involved a
complex legal issue which initially resulted in a summary judgment against claimant, and settlement
was reached only after successful appeal to the Ninth Circuit Court of Appeals, certification of a legal
question to the Oregon Supreme Court, and withdrawal of the certification question following a
favorable Court of Appeals decision; in addition, the paying agent did not object to the fee); John P.
Christensen, 38 Van Natta 613 (1986) (claimant’s counsel was awarded 50 percent of proceeds where the
case had been litigated over a 10-year period, including two appearances before the Oregon Supreme
Court and the paying agency did not object); John Galanopoulos, 35 Van Natta 548 (1983) (an
extraordinary fee of 40 percent was allowed where claimant's attorney expended nearly three full
months in trial preparation for a five day trial and achieved an extremely favorable result); Leonard F.
Kisor, 35 Van Natta 282 (1983) (a 40 percent share of the proceeds was allowed where the third party
litigation involved a complex asbestosis issue and the paying agency did not object to the fee).

We find the circumstances of the present case very similar to those in cases where we have
authorized extraordinary attorney fees. Specifically, here, the issues in this medical negligence case
were complex, requiring extensive case preparation involving many expert witnesses, and ultimately
resulting in a trial that lasted almost two weeks. In addition, extensive motion practice and court
memorandum were required due to discovery violations and the complexity of the issue. Furthermore,
the litigation extended over a period of almost ten years and involved several appeals, which resulted in
two appearances before the Court of Appeals and one before the Oregon Supreme Court. Moreover,
claimant’'s counsel achieved a favorable result. In addition, claimant and her counsel agree to an
attorney fee of 40 percent, as represented by the retainer agreement. Finally, SAIF does not object to
claimant’s counsel's request of a fee of 40 percent of the proceeds. Gerald G. Sampson, supra; John P,
Christensen, supra; John Galanopoulos, supra; Leonard F. Kisor, supra.
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Under these circumstances, we are persuaded that claimant’s counsel is entitled to an attorney
fee in excess of one-third of the third party settlement. Accordingly, for the reasons expressed herein,
we find that this case constitutes extraordinary circumstances justifying the allowance of an
extraordinary attorney fee. Commensurate with the request from claimant’'s counsel and the agreement
between claimant and her counsel, we further hold that the extraordinary attorney fee shall equal 40
percent of the $280,000 settlement proceeds. Consequently, claimant's counsel is directed to retain the
aforementioned extraordinary attorney fee from the settlement proceeds.

IT IS SO ORDERED.

January 8, 1997 ' Cite as 49 Van Natta 14 (1997)

In the Matter of the Compensation of
RAYMOND LEWELLYN, Claimant
WCB Case No. 95-10569
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

The self-insured employer requests review of Administrative Law Judge (AL]) Odell's order that
set aside its denial of claimant's current cervical condition. On review, the issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

The employer asserts that claimant is not credible regarding the mechanism of his injury, and
argues that the ALJ's demeanor-based credibility finding should be overturned. Specifically, the
employer contends that claimant's testimony that the April 1993 injury involved a fall is not credible.
The insurer asserts that the medical reports contemporaneous with claimant’s injury did not report a
fall.

The medical reports contemporaneous with claimant's fall indicate generally that claimant was
injured while opening a rail car. These reports do not mention whether claimant fell. Claimant
reported in later medical reports and testified at hearing that he fell when the rail car door he was
pulling on opened suddenly.

The ALJ concluded that claimant's testimony at hearing did not necessarily conflict with the brief
descriptions of the injury given by claimant contemporaneous with the injury. On this basis, the AL]
found claimant’s testimony that the injury involved a fall to be reliable.

Although not statutorily required, the Board generally defers to an ALJ]'s determination of
credibility. See Erck v. Brown Oldsmobile, 311 Or 519, 526 (1991). Here, the ALJ's credibility finding
was based on the observation of claimant's demeanor. In addition, the descriptions contemporaneous
with the injury are generally brief and lacking in detail. Under these circumstances, we do not find a
sufficient basis on which to conclude that claimant's testimony regarding how the injury occurred is
false or unreliable. Thus, because the AL]J's finding was based on claimant's demeanor and because we
find insufficient basis on which to set aside the finding, we defer to the AL]J's credibility determination.
See International Paper Co. v. McElroy, 101 Or App 61 (1990).

The employer next argues that Dr. Miller's opinion is unpersuasive because it is based on an
incorrect history that claimant's symptoms of cervical myelopathy began contemporaneous with
claimant’'s work accident. The employer argues that claimant testified that his symptoms did not arise
until six months after the accident. On this basis, the employer argues that Dr. Miller's causation
opinion is entitled to no weight.

In reaching his opinion regarding causation, Dr. Miller clearly found it significant that claimant
did not have myelopathy symptoms before the 1993 injury. Dr. Miller testified that myelopathy develops
over time and noted that at the time Dr. Herring evaluated claimant soon after the injury, claimant did
not show signs of myelopathy. (Ex. 22-14). Given Dr. Miller's statement, it is not surprising that
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claimant’s myelopathy symptoms did not develop immediately. Under such circumstances, we are not
persuaded that Dr. Miller based his opinion on an incorrect history that claimant's myelopathy
symptoms began immediately with the injury. Rather, Dr. Miller's statement indicates that he believed
that myelopathy symptoms can develop over time after the injury.]

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated May 31, 1996 is affirmed. For services on review, claimant's attorney is
awarded $1,000, payable by the employer.

T he employer also argues that Dr. Miller lacked a history of a 1957 injury. There is no indication in the record that the
remote 1957 injury is responsible for claimant’s current cervical problems. Thus, we do not find Dr. Miller's opinion unpersuasive
on this basis.

Januvary 8, 1997 Cite as 49 Van Natta 15 (1997)

In the Matter of the Compensation of
VINCENT S. ROBERTS, Claimant
WCB Case No. 96-02917
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Hall and Moller.

Claimant requests review of that portion of Administrative Law Judge (AL]) Spangler's order
that affirmed an Order on Reconsideration that awarded no scheduled permanent disability for loss of
use or function of claimant's left foot. Contending that claimant improperly raises ORS 656.262(7)(b) for
the first time on review, the insurer moves to strike that portion of claimant's appellant's brief. On
review, the issues are the insurer’'s motion to strike and extent of scheduled permanent disability.

We adopt and affirm the AL]'s order with the following supplementation and modification.

The insurer moves to strike that portion of claimant’s appellant's brief which it asserts raises an
issue not raised at hearing. Specifically, the insurer asks us to strike the portion cf claimant's brief
which argues that the insurer improperly closed claimant's claim because it failed to issue a denial under
ORS 656.262(7)(b).

We consider the parties' appellate briefs to the extent that they address issues on review based
on the record developed at hearing. Douglas B. Robbins, 45 Van Natta 2289 (1993). In this case, the
parties agreed at hearing that the sole issue is the extent of claimant's scheduled permanent disability.
(Tr. 2). Accordingly, we are not inclined to consider claimant's brief to the extent that its arguments
depart from that issue.] See Ronald D. Robinson, 44 Van Natta 1232 (1992).

1 Assuming (without deciding) that claimant's argument under ORS 656.262(7)(b) is raisable and the insurer's failure to
deny the claim under that statute precludes it from contending that the major contributing cause of claimant's left ankle
impairment is something other than the 1993 injury, the result would be the same because claimant has not established entitlement
to scheduled permanent disability under this claim. See discussion of merits, ante, including note 3; see also Robin W. Spivey, 48
Van Natta 2363 (1996) (Before ORS 656.262(7)(b) applies, a condition must have been accepted under ORS 656.005(7) as a
combined condition).
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On the merits, we adopt the AL]J's reasoning and conclusion (that claimant failed to establish
entitlement to permanent impairment due to the December 1993 compensable injury) with the following
modification.

We consider only the opinions of Dr. Palmer, treating physician, and Dr. Witczak, medical
arbiter, in evaluating claimant's permanent impairment. See ORS 656.245(3)(b)(B); Koitzsch v. Liberty
Northwest Insurance Corp., 125 Or App 666, 670 (1994) (With the exception of a medical arbiter
appointed pursuant to ORS 656.268(7), only the attending physician at the time of closure may make
findings regarding the worker's impairment for the purpose of evaluating the worker's disability);
Dennis E. Connor, 43 Van Natta 2799 (1992)

Only Dr. Witczak made impairment findings and we agree with the ALJ that Dr. Witczak's
opinion regarding claimant's permanent impairment is persuasive. However, that does not aid
claimant's cause.

Dr. Witczak found the following ranges of motion in the right and left ankles:

Plantar flexion, right-40 degrees; left-32 degrees;
Dorsiflexion, right-10 degrees; left-10 degrees;
Eversion, right-20 degrees; left 10 degrees;

Inversion, right 30 degrees; left 10 degrees. (Ex. 47-3).

Applying former OAR 436-35-190 according to the method set out in former OAR 436-35-007(16)
results in the following: Plantar Flexion- 4.3%; Dorsiflexion-0; Eversion-2%; Inversion-4%. The total
range of motion is 10.3%, which is rounded to 10 percent. Former OAR 436-35-190(10) and former OAR
436-35-007(10). We thus conclude that claimant’s left ankle impairment would be rated at 10 percent.?
However, claimant was previously awarded 11 percent permanent disability for loss of use or function of
his left ankle under a 1990 injury claim. (See Ex. 16). Thus, because claimant has not established loss
of use or function of his left ankle beyond that for which he has previously been compensated, we agree
with the AL] that claimant is currently not entitled to a scheduled permanent disability award.3 See
ORS 656.222; former OAR 436-35-007(3).

ORDER

The ALJ's order dated July 10, 1996 is affirmed.

2 we acknowledge claimant's contention that he is entitled to ratings for ligament instability and a chronic condition of
his left ankle. However, because Dr. Witczak expressly stated that claimant's chronic condition arose "outside” the 1993 strain
injury, we conclude that claimant is not presently entitled to a rating for that condition under this claim. (Ex. 47-4). In addition,
because Dr. Witczak did not identify the injured ligament, claimant's ligament instability is not ratable under the standards. See
former OAR 436-35-200(2).

3 We need not determine whether claimant would be subject to the major contributing cause standard of proof in
establishing the injury-related nature of his left ankle impairment because, even if he is not, the result would be the same.

January 10, 1997 Cite as 49 Van Natta 16 (1997)

In the Matter of the Compensation of
THOMAS J. KOLLEN, Claimant
WCB Case No. 96-03549
ORDER OF ABATEMENT
Flaxel & Nylander, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

The SAIF Corporation requests abatement and reconsideration of our December 13, 1996 Order
on Review that affirmed the Administrative Law Judge's (ALJ's) order which: (1) set aside a Director’s
"Proposed and Final Order on Weekly Wage for Computing Temporary Disability Rate;" and (2)
recalculated claimant's rate of pay and awarded additional temporary disability benefits. SAIF contends
that we incorrectly interpreted former OAR 436-60-025(5)(a). '
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In order to consider this matter, we withdraw our December 13, 1996 order. Claimant is granted
an opportunity to respond. To be considered, claimant's response must be filed within 14 days from the
date of this order. Thereafter, we shall proceed with our reconsideration.

IT IS SO ORDERED.

January 8, 1997 Cite as 49 Van Natta 17 (1997)

In the Matter of the Compensation of
LILLIE L. RODRIGUEZ, Claimant
WCB Case No. 95-13146
ORDER OF DISMISSAL
Malagon, et al, Claimant Attorneys
Miller, Nash, et al, Defense Attorneys

On December 31, 1996, the Board acknowledged the self-insured employer's "Request for
Reconsideration and Stay of Appeal Period Pending Reconsideration” as a request for review of
Administrative Law Judge (ALJ) Nichols' December 16, 1996 order. We have reviewed this request on
our own motion to determine if we have jurisdiction to consider this matter. Because the record does
not establish that the employer has requested Board review of the AL]J's order, we dismiss.

FINDINGS OF FACT

On December 16, 1996, ALJ Nichols issued an Opinion and Order that: (1) affirmed an Order
on Reconsideration which awarded 12 percent scheduled permanent disability for loss of use or function
of the right forearm; (2) awarded additional temporary disability; and (3) declined to assess penalties or
attorney fees for allegedly unreasonable claim processing.

On December 30, 1996, the Board received a December 27, 1996 letter from the employer's
counsel. Addressed to the AL]J, the letter was entitled "Request for Reconsideration and Stay of Appeal
Period Pending Reconsideration.”

On December 31, 1996, the Board mailed its computer-generated letter to all parties
acknowledging its receipt of a request for "Board review."

CONCLUSIONS OF LAW _AND OPINION

An AL]J's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Where a party has not expressly requested Board review, but their intention to do so is both clear and
unmistakable, we have concluded that we have jurisdiction pursuant to ORS 656.295. See Rochelle M.
Gordon, 40 Van Natta 1808 (1988). However, where a party expressly requests reconsideration of an
ALJ's order, even though a request for Board review has been "acknowledged," the request for review
must be dismissed. See Patricia L. Duerr, 41 Van Natta 2167, on recon 41 Van Natta 2341 (1989).

Here, the employer directed its request to the AL] and expressly sought reconsideration of the
ALJ's December 16, 1996 order. Under such circumstances, we conclude that the intention expressed in
the employer's December 27, 1996 request is both clear and unmistakable, i.e., that the employer was
asking the AL]J to reconsider her December 16, 1996 Opinion and Order.

Because the employer requested reconsideration of the AL]J's order, rather than Board review of
that order, we lack jurisdiction to review this case. Consequently, we dismiss the "request for Board
review," and rescind our December 31, 1996 acknowledgment letter. See Patricia L. Duerr, supra.
Finally, we return the file to ALJ] Nichols for review of the employer's request for reconsideration of the
ALJ's December 16, 1996 order.

Accordingly, the request for Board review is dismissed.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JOSE M. RUBIO, Claimant
WCB Case Nos. 96-01714 & 95-11542
ORDER ON REVIEW
Steven M. Schoenfeld, Claimant Attorney
Cummins, Goodman, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

The insurer requests review of that portion of Administrative Law Judge (AL]) Marshall's order
that affirmed an Order on Reconsideration that found claimant’s left shoulder claim was prematurely
closed. Claimant cross-requests review of that portion of the ALJ's order that denied an attorney fee
pursuant to ORS 656.386(1) for a "de facto" denial of his left shoulder impingement syndrome. On
review, the issues are premature closure and attorney fees.

We adopt and affirm the ALJ's order with the following supplementation.

The ALJ concluded that claimant was not entitled to an assessed fee under ORS 656.386(1) for
the insurer’s acceptance of a "de facto" denial of a left shoulder impingement syndrome because there
was no "denied claim.”

Claimant argues that a "denied claim” was established because the insurer denied the relief
claimant was requesting. We disagree.

We agree with the ALJ that there was no evidence that, before it accepted claimant's left
shoulder impingement syndrome, the insurer refused to pay compensation on the express ground that
the condition was not compensable or did not give rise to an entitlement to compensation.
Consequently, there was no "denied claim” pursuant to ORS 656.386(1). See Jason O. Rogers, 48 Van
Natta 2361 (1996); Michael J. Galbraith, 48 Van Natta 351 (1996).1

The ALJ also concluded that, based on Dr. Gambee's opinion, the claim was prematurely closed.
The AL]J rejected the insurer's contention that, because Dr. Gambee was not a member of the managed
care organization (MCO), he could not be claimant's attending physician and, therefore, could not offer
an opinion regarding claimant's medically stationary status.

The insurer argues that the ALJ erred by relying on Dr. Gambee's opinion. The insurer also
contends that, in MCO situations, claimant's medically stationary status must be declared by an MCO-
approved physician. We disagree.

In deciding whether a claimant is medically stationary, we have previously relied on the
opinions of non-MCO physicians when the record indicates that the physicians' opinions are well-
reasoned and based on medical evidence. See Orben Baldwin, 48 Van Natta 1877 (1996); Marsha
Brown, 47 Van Natta 1465 (1995). We agree with the AL]J's reasoning and conclusion that, based on Dr.
Gambee's opinion, claimant's compensable condition was not medically stationary. We therefore affirm
the Order on Reconsideration.

Claimant's attorney is entitled to an assessed fee for services on review concerning the
premature closure issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4)
and applying them to this case, we find that a reasonable fee for claimant's attorney's services on
review is $1,000, payable by the insurer. In reaching this conclusion, we have particularly considered
the time devoted to the issue (as represented by claimant's respondent’s brief), the complexity of the
issue, and the value of the interest involved.

1 Board Chair Hall notes that, although he is bound by the doctrine of stare decisis, he refers the parties to his dissenting
opinions in Jason O. Rogers, supra, and Michael |. Galbraith, supra.
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ORDER

The ALJ's order dated May 29, 1996 is affirmed. For services on review, claimant's attorney is
awarded $1,000, payable by the insurer.

lanuary 8, 1997 Cite as 49 Van Natta 19 (1997)

In the Matter of the Compensation of
RAY A. SCHAFFER, Claimant
WCB Case No. 95-09045
ORDER ON REVIEW
Terry & Wren, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The insurer requests review of those portions of Administrative Law Judge (ALJ) Galton's order
that: (1) set aside its denial of claimant's occupational disease claim of chronic infectious paranasal
sinusitis; and (2) awarded an attorney fee of $5,500. Claimant cross-requests review, arguing that the
insurer has filed a frivolous appeal. On review, the issues are compensability, attorney fees and
sanctions.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant argues that the insurer has filed a frivolous appeal. Claimant asserts that the insurer
has "appealed without substantial evidence.” We disagree.

ORS 656.390(1) allows the Board to impose an appropriate sanction against an attorney who files
a frivolous request for review. "'[Flrivolous’ means the matter is not supported by substantial evidence
or the matter is initiated without reasonable prospect of prevailing.” ORS 656.390(2); see Winters v.
Woodburn Carcraft Co., 142 Or App 182 (1996).

Here, the insurer's request for review is not frivolous. Dr. Montanaro's opinion supports the
insurer's argument that claimant's condition is not compensable. Although we are not persuaded by the
insurer's argument, we find that the insurer's request for review is supported by substantial evidence
and raised arguments that were sufficiently developed so as to create a reasonable prospect of
prevailing. Consequently, we deny claimant's request for sanctions on review.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's statement of services), the complexity of the issue, and the value of the interest involved.
Claimant's attorney is not entitled to a fee for services related to the sanctions issue.

ORDER

The ALJ's order dated May 29, 1996 is affirmed. For services on review, claimant's attorney is
awarded $1,200, payable by the insurer.
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In the Matter of the Compensation of
CECELIA A. TALBERT, Claimant
WCB Case No. 96-02825 .
ORDER ON REVIEW
Walker & Potter, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Hall and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Podnar's order that
set aside its denial of claimant's occupational disease claim for left carpal tunnel syndrome. SAIF also
moves to remand the case to the ALJ for admission of additional evidence. On review, the issues are
remand and compensability. We deny the motion to remand and reverse.

FINDINGS OF FACT

We adopt the ALJ]'s "Findings of Fact" except for the last paragraph. We also provide the
following supplementation.

After the record closed, SAIF moved to reopen the record for admission of another report from
Dr. Ochoa, a neurologist who examined claimant on behalf of SAIF. This additional report contradicted
claimant's testimony at hearing that she took some Tylenol before Dr. Ochoa's examination. The ALJ
denied the motion.

CONCLUSIONS OF LAW AND OPINION

Finding Dr. Ochoa's report unpersuasive, the AL] concluded that claimant proved a
compensable occupational disease for her left carpal tunnel syndrome. SAIF first argues that we should
remand the case to the AL] for admission of Dr. Ochoa's post-hearing report. SAIF also asserts that
claimant did not carry her burden of proving a compensable occupational disease claim.

Claimant is a claim analyst for an insurance company and enters data into a computer with a
keyboard. In December 1995, claimant began treating with Dr. Peters, M.D., who diagnosed left carpal
tunnel syndrome. (Ex. 23). Dr. Peters referred claimant to Dr. Rosenbaum, neurologist, for nerve
conduction studies "to help delineate whether it is carpal tunnel or histrionic behavior.” (Ex. 24).

Dr. Rosenbaum reported that claimant "has symptoms and electrical findings of a mild left carpal
tunnel syndrome" and, based on a description of claimant's work, "it sounds as though [employment
conditions] are the major contributing cause of her carpal tunnel syndrome.” (Ex. 28-2).

In January 1996, Dr. Ochoa examined claimant, finding that, although some of claimant's
symptoms were compatible with a mild carpal tunnel syndrome, other symptoms demonstrated a
marked conversion-somatization disorder. (Ex. 31-24, 25). Dr. Ochoa reported that the major
contributing cause of claimant's condition was the conversion-somatization disorder. (Id. at 26). Dr.
Ochoa, in part, based his opinion on diagnostic placebo testing, which he reported showed that claimant
"is a strong placebo responder with injection of saline significantly reducing her spontaneous pain.” (Ex.
30-2). Dr. Ochoa found that a second injection of a "local agent" showed that both claimant's
"weakness and sensory loss are of a non-organic origin because they were easily reversed by [the]
injection * * * which would not be expected to repair damaged motor or sensory nerve fibers." (Id.)

Both Dr. Rosenbaum and Dr. Peters indicated concurrence with Dr. Ochoa's report. (Exs. 34,
36).

The only medical evidence supporting a causal relationship between claimant's carpal tunnel
syndrome and her employment conditions is from Dr. Rosenbaum. Dr. Rosenbaum, however,
subsequently indicated concurrence with Dr. Ochoa's report which found that the major contributing
cause of claimant's condition was a marked conversion-somatization disorder. Based on this
concurrence, we find that Dr. Rosenbaum changed his initial opinion. Finally, because Dr. Peters also
indicated concurrence with Dr. Ochoa's report, we find no medical opinion that carries claimant's
burden to prove that employment conditions were the major contributing cause of her left carpal tunnel
syndrome. Consequently, claimant failed to prove compensability. ORS 656.802.
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Finally, because we find that the current record does not prove compensability, it is unnecessary
to remand the case to the AL]J for admission of Dr. Ochoa's supplemental report. Specifically, because
admission of the report would not change the outcome, we find no compelling reason to remand. ORS
656.295(5); Bailey v. SAIF, 296 Or 41, 45 n 3 (1985). Consequently, we deny SAIF's motion.

ORDER

The AL]J's order dated June 28, 1996 is reversed. SAIF's denial is reinstated and upheld. The
ALJ's attorney fee award is reversed.

Board Chair Hall specially concurring.

I write separate to expressly voice my agreement with the AL] concerning the unpersuasiveness
of Dr. Ochoa's report. His diagnosis of a marked conversion-somatization disorder is contradicted by
the nerve conduction studies. Because Dr. Rosenbaum and Dr. Peters concurred with Dr. Ochoa's
report, however, there is an absence of medical evidence proving compensability.

January 9, 1997 Cite as 49 Van Natta 21 (1997)

In the Matter of the Compensation of
CHRIS G. CLAUSEN, Claimant
Own Motion No. 95-0517M
OWN MOTION ORDER
Terry & Wren, Claimant Attorneys
Scheminske, et al, Defense Attorneys

The insurer initially submitted claimant’s request for temporary disability compensation for his
compensable cervical strain injury. Claimant's aggravation rights on that claim expired on April 5, 1989.

On October 27, 1995, the insurer denied the compensability of claimant’s current C5-6 herniated
disc condition. Claimant requested a hearing. (WCB Case No. 95-11626). The Board postponed action
on the own motion matter pending resolution of that litigation.

By Opinion and Order dated May 24, 1996, Administrative Law Judge (AL]) McKean approved
the insurer’'s denial. Claimant requested Board review of AL] McKean's order, and, in an order issued
on December 24, 1996, the Board affirmed AL] McKean's order.1

Under ORS 656.278(1)(a), we may exercise our own motion authority to reopen a claim for
additional temporary disability compensation when we find that there is a worsening of a compensable
injury that requires either inpatient or outpatient surgery or other treatment requiring hospitalization.

Here, the current condition and ensuing surgery for which claimant requests own motion relief,
remain in denjed status. As a result, we are not authorized to grant claimant's request for own motion
relief. See Id.

Accordingly, claimant's request for own motion relief is denied.

IT IS SO ORDERED.

1 Claimant also requests review of the insurer's January 31, 1996 Notice of Closure in this claim. In its January 31, 1996
claim closure, the insurer awarded no temporary disability compensation, but noted that "Own Motion claim denied by carrier 10-
27-95" and declared claimant medically stationary as of December 2, 1995. However, by this order, we are denying authorization
of the reopening of claimant's 1982 injury claim for the payment of temporary disability compensation because he has not
established that his current C5-6 disc condition is compensably related to his accepted condition. Therefore, because we have
authorized no temporary disability compensation (and no time loss was paid by the insurer), the request for review of the Notice of
Closure of claimant’s 1982 injury claim with the insurer, is moot. ORS 656.278; OAR 438-012-0055; 438-012-0060.
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In the Matter of the Compensation of
SANDRA E. POST, Claimant
WCB Case No. 95-07198
SECOND ORDER OF DISMISSAL
Susak, Dean & Powell, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Claimant has requested reconsideration of our December 13, 1996 Order of Dismissal, which
dismissed her request for review as untimely filed. Specifically, claimant contends that she mailed her
request for review to the Board, by certified mail, within 30 days of the ALJ's order.

Having received claimant’s motion, the self-insured employer's response, and claimant's reply,
we proceed with our reconsideration. For the reasons set forth herein and in our prior order of
dismissal, we adhere to our determination that claimant's request for review was untimely and the
ALJ's October 28, 1996 order has become final by operation of law.

In our previous order, we held that claimant’s request for review was untimely because it was
not mailed to the Board within 30 days after the ALJ's October 28, 1996 order.] We explained that ORS
656.289(3) and 656.295(2) require that the request for review be mailed or actual notice received within
the statutory period. See Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983). We further
explained that where, as here, the request for review is actually received by the Board after the 30th
day, we presume that the mailing was untimely unless the party establishes that the mailing was timely.
See OAR 438-005-0046(1)(b).

On reconsideration, claimant asserts that the mailing was timely for purposes of OAR 438-005-
0046(1)(b) even though the request for review "mailed" by certified mail on November 14, 1996 did not
have a complete address.2 We disagree. We conclude that the Board's rules require evidence of proper
mailing by the date of filing.

First, the "presumption” of mailing set forth in OAR 438-005-0046(1)(b) is based on "the date
shown on a receipt for registered or certified mail bearing the stamp of the United States Postal Service
showing the date of mailing.” Here, claimant has enclosed a copy of the envelope which initially held
her request for Board review. That envelope carried a United States Postal Service postmark date of
November 14, 1996. Yet, the record shows that the receipt for certified mail which accompanied this
initial request for Board review was not date stamped by the United States Postal Service. (See Ex. A-1).
Therefore, we cannot presume that the request was actually mailed on that date.3

Second, on this record, claimant has not otherwise established that the mailing was timely.
Although claimant has shown that she deposited the request for review in the mail within 30 days of the
ALJ's order, she acknowledges that this request was misaddressed and returned as undeliverable.
Because the request was incorrectly addressed, claimant had to take further action, i.e., correct the
address and remail the request to the Board, on December 2, 1996. Since the request for review was not
properly mailed to the Board until December 2, 1996, we cannot find that claimant's request for review
was mailed to the Board within 30 days of the ALJ's October 28, 1996 order.

In an analogous situation, we have held that a request for hearing timely sent to the wrong
address (the address of employer's claims processor rather than the Board) was not timely "filed"
because filing of a request for hearing is accomplished at the Board. Keith C. Brown, 46 Van Natta 2350

1 The Board received claimant's request for review on December 4, 1996. The request was dated November 13, 1996, but
was contained in an envelope indicating it had been mailed by certified mail on December 2, 1996.

2 The envelope containing claimant's request for review was addressed to the Board at a street address, but neglected to
include a city and state. The envelope was eventually returned, as undeliverable, to claimant’s counsel on December 2, 1996.

3 The second receipt for certified mail was date stamped by the United States Postal Service on December 2, 1996, more
than 30 days after the AL]’s order.
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(1994). We have also held that a party’s failure to properly address a request for hearing to the Board
does not constitute "good cause” for the late filing of a request for hearing. See Juli E. Allgire, 48 Van
Natta 205 (1996).

Consequently, based on the foregoing reasoning, we adhere to our previous determination that
we lack jurisdiction to review the AL]'s order, and dismiss claimant's request for Board review. See
ORS 656.289(3); 656.295(2).

Accordingly, we withdraw our December 13, 1996 order. On reconsideration, as supplemented
herein, we republish our December 13, 1996 order. The parties' rights of appeal shall begin to run from
the date of this order.

IT IS SO ORDERED.

January 9, 1997 Cite as 49 Van Natta 23 (1997)

In the Matter of the Compensation of
VIRGIL A. RAY, Claimant
WCB Case No. C7-00015
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Stanley Fields, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Hall and Moller.

On January 3, 1997, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to workers' compensation benefits, except medical services, for the
compensable injury. We approve the proposed disposition.

The summary sheet of the proposed CDA indicates that claimant is making only a partial release
of temporary disability benefits. However, page 3, paragraph 12, of the CDA provides:

"Pursuant to ORS 656.236, in consideration of the payment of $5,000.00 by the
insurer/employer, claimant releases all rights to all workers' compensation benefits
allowed by law, including temporary disability, permanent disability, vocational
rehabilitation, aggravation rights to reopen claim, attorney fees, penalties and survivor's
benefits potentially arising out of this claim, except for medical services, regardless of the
condition(s) stated in this agreement. The insurer/employer's obligation to provide these
benefits is also released.” (Emphasis added).

In addition, page 4, paragraph 20 of the proposed CDA provides: "The parties agree that the temporary
disability issue as set forth in the 11/25/96 Opinion and Order by Administrative Law Judge Kirk
Spangler shall be reserved.”

The summary page and page 4, paragraph 20 of the CDA provide for only a partial release of
temporary disability, whereas page 3, paragraph 12 of the CDA appears to release all of claimant's rights
to temporary disability. Based on the summary page and the specific paragraph on page 4, we interpret
the CDA as providing for the following release of claimant's rights to temporary disability. With the
exception of the temporary disability at issue in the November 25, 1996 AL]'s order, all other temporary
disability benefits are released.

Finally, on page 5, the proposed CDA provides: "The parties agree that [the insurer] shall
reimburse claimant as appropriate for mileage expenses to and from treatment by Dr. Robert G.
Hoellrich. Claimant will withdraw this issue from the Director."

Claimant may not release his rights to medical services. ORS 656.236(1)(a). Reimbursement for
mileage expenses concerning medical treatment for a compensable claim are considered medical services.
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See Thurman M. Mitchell, 47 Van Natta 1971 (1995). Thus, had the paragraph purported to release
claimant's rights to such benefits, it would have been contrary to ORS 656.236(1)(a). However, because
this paragraph does not attempt to limit claimant's rights to medical services arising from the
compensable injury, it does not render the agreement unreasonable as a matter of law. In other words,
the paragraph merely reiterated the rights to medical services that claimant continues to retain.

As interpreted herein, the parties' CDA is in accordance with the terms and conditions
prescribed by the Board. ORS 656.236(1)(a); OAR 438-009-0020(1). Accordingly, as clarified herein, the
parties' claim disposition agreement is approved.

IT IS SO ORDERED.

January 9, 1997 Cite as 49 Van Natta 24 (1997)

In the Matter of the Compensation of
THOMAS M. SAVELICH, Claimant
WCB Case No. 95-09940
ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

On September 11, 1996, the Board withdrew its August 14, 1996 Order on Review that had
affirmed an Administrative Law Judge's (AL]'s) order that: (1) upheld the insurer's denials of claimant's
occupational disease/aggravation claim for a low back condition; and (2) declined to reopen the record to
admit a medical report. This action was taken in response to claimant's announcement that the parties
were negotiating a settlement of their dispute.

The parties have submitted a proposed "Disputed Claim Settlement,” which is designed to
resolve their dispute. Pursuant to the settlement, claimant agrees that the insurer's denial, as
supplemented in the agreement, "shall forever remain in full force and effect.” The parties further
stipulate that claimant's hearing request "shall be dismissed with prejudice as to all issues raised or
raisable.”

We have approved the parties' settlement, thereby fully and finally resolving this dispute.
Accordingly, this matter is dismissed with prejudice.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JESSIE J. HAYNES, Claimant
WCB Case No. 96-01131
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (ALJ) Thye's order that dismissed his
request for hearing from an Order Denying Request for Reconsideration. On review, the issue is
jurisdiction.

We adopt and affirm the ALJ's order with the following supplementation.

Claimant's claim was closed by a Determination Order issued July 25, 1995. Claimant requested
reconsideration on January 17, 1996. The Department of Consumer and Business Services (Department)
issued an Order Denying Request for Reconsideration, finding that the reconsideration request was
untimely. The Department's order included a notice stating that, if a party disagreed with the order,
that party "may request a hearing before the Director as provided by ORS 656.704(2), the Administrative
Procedures Act (ORS Chapter 183) and [former] OAR 436-30-008(6)" within 30 days from the mailing
date of the order. (Emphasis added). Claimant nevertheless filed a request for hearing with the
Hearings Division of the Workers' Compensation Board challenging the Department's order, and did not
request a contested case hearing with the Director.

The AL] found that the Hearmgs Division lacked jurisdiction to review the Department's order
denying reconsideration. On review, claimant asserts that, pursuant to OAR 436-030- 0008(2)(b),1 the
AL] was authorized to consider claimant's argument that a Determination Order was invalid because it
was improperly mailed. We disagree.

Subsequent to the ALJ's order, in James W. Jordan, 48 Van Natta 2602 (1996), we specifically
held that the Board and the Hearings Division lacked jurisdiction to review a Department order denying
reconsideration, and that a party's recourse from such an order was to request a contested case hearing
before the Director.? See also OAR 436-30- 0008(3) We also noted in Jordan that a Department order
denying reconsideration does not place a worker's right to receive compensation directly in issue and is
therefore not a "matter concerning a claim" over which the Board or Hearings Division has jurisdiction.

Consequently, in light of [ames W. Jordan, supra and OAR 436-030-0008(3), we affirm the AL]J's
order.

ORDER

The ALJ's order dated March 25, 1996 is affirmed.

1 This rute provides: "A party may request a hearing before the Hearings Division of the Worker's Compensation Board
on any other action taken pursuant to these rules where a worker's right to compensation or the amount thereof is directly in issue
in accordance with the provisions of ORS Chapter 656."

2 Although bound by principles of stare decisis, Chair Hall directs the parties to his dissent in James W. Jordan, supra, in
which he concludes that all Department orders issued in response to a request for reconsideration, including an order denying
reconsideration, should be subject to the Board's review authority. In this regard, Chair Hall also indicated that he would find
OAR 436-030-0008(3) invalid as inconsistent with ORS 656.268, 656.263 and 656.704.

3 This rute specifically provides that "orders denying reconsideration” qualify for review before the Director as a
contested case.
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In the Matter of the Compensation of
NEIL A. LAUFER, Claimant
WCB Case No. 95-04934
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Crumme's order that
granted claimant permanent total disability (PTD) benefits. On review, the issue is entitlement to PTD.
We affirm.

FINDINGS OF FACT

We adopt the AL]'s findings of fact, with the following exceptions. We do not adopt the ALJ's
findings 19, 21-23 and 25.

CONCLUSIONS OF LAW AND OPINION

We adopt the AL]J's conclusions and opinion with the following modification.
Evidence

At hearing, the ALJ admitted medical, vocational and lay evidence that was not previously
submitted at the reconsideration proceeding before the Department of Consumer and Business Services
(Department). However, as amended in 1995, ORS 656.283(7) provides, in relevant part:

"Evidence on an issue regarding a notice of closure or determination order that was not
submitted at the reconsideration required by ORS 656.268 is not admissible at hearing,
and issues that were not raised by a party to the reconsideration may not be raised at
hearing unless the issue arises out of the reconsideration order itself."

Amended ORS 656.283(7) retroactively applies to this case. See Dean |. Evans, 48 Van Natta 1092,
recon 48 Van Natta 1196 (1996); Joe R. Ray, 48 Van Natta 325, recon 48 Van Natta 458 (1996). Inasmuch
as the AL] received "post-reconsideration” medical, vocational and lay evidence, we proceed to consider
the effect of the statutory exclusion in this case.

In Joe R, Ray, supra, the claimant requested a hearing concerning an Order on Reconsideration,
asserting entitlement to additional permanent partial disability (PPD) benefits. At hearing, the claimant
testified regarding the extent of his permanent disability. Based on that testimony, the ALJ increased
his PPD award. On Board review, we reduced the AL]'s PPD award. We found that the clear language
and context of amended ORS 656.283(7), as well as its legislative history, supported the conclusion that
evidence not submitted at reconsideration, and not made a part of the reconsideration record, is
inadmissible at a subsequent hearing concerning the extent of an injured worker's permanent disability.
48 Van Natta at 329. Thus, we concluded that the claimant's testimony at hearing was inadmissible.

Because amended ORS 656.283(7) pertains to "[e]vidence on an issue regarding a notice of
closure or determination order that was not submitted at the reconsideration,” our holding in Ray
applies to proceedings involving the reconsideration procedure required by ORS 656.268. That is, when
a party objects to a Notice of Closure or Determination Order, that party must first request
reconsideration from the Department. ORS 656.268(4)(e), (5)(b). An evidentiary record is then
developed by the Department on reconsideration. Based upon the reconsideration record, the
Department issues its Order on Reconsideration. The record of any subsequent hearing concerning the
reconsideration order is limited to the reconsideration record that was developed by the Department.
Amended ORS 656.283(7); Dean |. Evans, supra; Joe R. Ray, supra. See also Precision Castparts Corp.
v. Plummer, 140 Or App 227, 231 (1996).

Although the substantive issue in Ray was whether claimant had established her entitlement to
PPD benefits, we have also applied the statutory exclusion in amended ORS 656.283(7) where the
substantive issue was entitlement to PTD benefits. Virginia McClearen, 48 Van Natta 2536 (1996) (Chair




Neil A. Laufer, 49 Van Natta 26 (1997) 27

Hall specially concurring). In this case, the ALJ cited our decision in Betty S. Tee, 47 Van Natta 2396
(1995), for the proposition that the 1995 amendments to ORS 656.283(7) do not apply retroactively to
those matters in which the reconsideration proceeding occurred prior to the effective date of the
amendments. O&O, p 6, n4. The AL] misconstrued our holding in Tee.

In Betty S. Tee, supra, we held that because the Determination Order issued in 1988, long before
implementation of the mandatory reconsideration procedure in 1990, retroactive application of the 1995
amendments to ORS 656.283(7) would produce an absurd and unjust result and would clearly be
inconsistent with the purposes and policies of the workers' compensation law. 47 Van Natta at 2400 n
5. In this case, however, the Determination Order issued in 1994, when the reconsideration procedure
was mandatory. Thus, Tee is distinguishable from, and not controlling in, this case.

Among the "post-reconsideration” evidence admitted by the ALJ, however, are the written
reports and testimonies of private vocational consultants, Larry Pauciello and Richard Ross. In Virginia
McClearen, supra, we considered the effect of ORS 656.287(1) on the admissibility of "post-
reconsideration” vocational evidence in PTD hearings. ORS 656.287(1) provides:

"Where there is an issue regarding loss of earning capacity, reports from vocational
consultants employed by governmental agencies, insurers or self-insured employers, or
from private vocational consultants, regarding job opportunities, the fitness of claimant
to perform certain jobs, wage levels, or other information relating to claimant's
employability shall be admitted into evidence at compensation hearings, provided such
information is submitted to claimant 10 days prior to hearing and that upon demand
from the adverse party the person preparing such report shall be made available for
testimony and cross-examination.”

We noted that the text of ORS 656.287(1) appeared to grant unqualified authority for the
admission of expert vocational evidence in PTD hearings. Id. However, when viewing ORS 656.287(1)
in its statutory context, which includes ORS 656.283(7)'s limitation on "post-reconsideration” evidence,
we interpreted ORS 656.287(1) as a conditional grant of authority for the admission of expert vocational
evidence. Id. We concluded that ORS 656.287(1) authorizes the admission of vocational reports at
hearing so long as: (1) the reports were previously submitted at the reconsideration proceeding; and (2)
the other requirements of ORS 656.287(1) are fulfilled. Id. Those requirements include the condition
that the vocational consultant whose report is being offered into evidence at hearing must be made
available for testimony and cross-examination at hearing, upon request by the adverse party. Id. We
further concluded that if the adverse party elected to cross-examine the vocational consultant at hearing,
the consultant's testimony is admissible pursuant to ORS 656.287(1). Id.

To apply the McClearen analysis to the vocational evidence in this case, we must first identify
those vocational reports that were submitted at reconsideration before the Department. Once those
reports are identified, we must then determine if the vocational consultants who authored those reports
were made available for testimony and cross-examination at hearing, upon the adverse party's request.
If so, the vocational reports are admissible at hearing. In addition, if the adverse party elected to cross-
examine the vocational consultants who authored the admissible reports, the testimonies of those
consultants are also admissible at hearing.

Here, the parties did not indicate at hearing what vocational reports were submitted at
reconsideration; therefore, we review the record as a whole to identify those reports. We begin with the
"Explanatory Notes” written by the Department's Appellate Reviewer at the reconsideration proceeding.
Those notes state, in part:

"The worker's attorney provided a copy of Dr. Bert's 1/05/94 letter, and a copy of a
1/20/95 questionnaire completed by Dr. Bert on 1/30/95 with the request. These
documents are accepted into the record as clarifying information pursuant to OAR 436-
30-125(1)(g)(h). The insurer provided no additional documents for this proceeding. The
record consists of the claim file at the time of claim closure.” (Ex. 48-3, emphasis in
original).

The notes indicate that the reconsideration record consisted of the "claim file at the time of claim
closure,” as supplemented by claimant's request for reconsideration, Dr. Bert's January 5, 1994 letter,
and a questionnaire completed by Dr. Bert on January 30, 1995. Therefore, we conclude that the
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reconsideration record consisted of the following documents: (1) documents dated prior to the
November 14, 1994 claim closure by Determination Order; (2) the November 14, 1994 Determination
Order, as corrected on December 14 and December 23, 199%4; (3) claimant's request for reconsideration;
(4) Dr. Bert's January 5, 1994 letter; and (5) the questionnaire completed by Dr. Bert on January 30, 1995.
Those documents were admitted at hearing as exhibits 1, 3-19, 21-34, 37, 38, 40, 48, A-E, 2A-2], 2L-2Q),
5A-5C, 6A, 7A-7C, 10A-10D, 16A, 19A, 19B, 24A and 28A. Because the remaining exhibits admitted
into evidence at hearing were not submitted at reconsideration, we conclude the AL] abused his
discretion in admitting those exhibits. Accordingly, those exhibits (not listed above) are excluded from
the hearing record pursuant to amended ORS 656.283(7).

Among the exhibits that were submitted at reconsideration, and therefore properly admitted at
hearing, are reports regarding claimant's employability from vocational consultants, Mr. Ross and Mr.
Pauciello. Both consultants were cross-examined at hearing; therefore, their testimonies at hearing were
admissible pursuant to ORS 656.287(1) and our holding in Virginia McClearen, supra. All other
testimonies, (by claimant, Carol Laufer and Lonnie Looney), were not admissible pursuant to ORS
656.283(7) and are therefore excluded from the hearing record.] In excluding "post-reconsideration”
evidence from the hearing record (with the exception of Mr. Ross' and Mr. Pauciello's testimonies), we
note that amended ORS 656.283(7) was in effect on the date of the hearing in this case (September 14,
1995). Therefore, the ALJ's admission of such evidence was erroneous. See Precision Castparts v.
Plummer, supra; Dean ]. Evans, supra. We now proceed to the merits of the PTD issue in this case.

Permanent Total Disability

On the merits, we adopt the AL]J's conclusion that claimant has carried the burden of proving
his entitlement to PTD benefits under the "odd-lot" doctrine. Specifically, we adopt the AL]'s finding
that claimant's physical limitations due to the compensable injury, together with his age, education,
training and work experience, permanently incapacitate him from regularly performing work at a gainful
and suitable occupation in a hypothetically normal labor market. We also adopt the ALJ's finding that
claimant has proven a willingness to seek gainful and suitable employment but for the compensable
injury.

In adopting the AL]J's conclusions and findings, we agree with his opinion that the vocational
opinion of Mr. Ross was more persuasive than that of Mr. Pauciello. We are mindful that the ALJ's
opinion in this regard was based in part on "post-reconsideration” medical and lay evidence which we
have excluded from the record pursuant to amended ORS 656.283(7). However, even without the "post-
reconsideration” medical and lay evidence, we agree with the AL]'s conclusion that Mr. Ross’ opinion is
most consistent with the medical opinion of Dr. Bert, claimant's treating physician. In particular, Dr.
Bert opined that, as a result of the compensable injury, claimant cannot perform part-time, sedentary
employment on a regular, sustained basis. (Ex. 40-5; see also Exs. 7A, 10A, 14).

Mr. Ross felt that the biggest obstacle to claimant's return to any type of employment, including
sedentary work, was his inability to perform any activity on a regular and sustained basis. (Tr. 50). He
explained that dependability, persistence and pace are fundamental to continued employment in
unskilled, entry-level jobs in a competitive labor market. (Id.) He reviewed the job analyses prepared
by Mr. Pauciello, (i.e., automatic film developer, security guard, maintenance service dispatcher, and
information clerk/referral aide), and concluded claimant could not perform those jobs on a regular and
sustained basis, even on a part-time schedule. (Tr. 52-61, 65).

Mr. Pauciello, on the other hand, did not address claimant's ability to remain employed on a
regular and sustained basis. He focused, instead, on the aforementioned job analyses he prepared.
However, there is no admissible medical evidence that claimant has the physical capacity to regularly
perform any of those jobs on even a part-time basis. On the contrary, as we discussed above, Dr.
Bert's opinion was that claimant could not perform part-time, sedentary work on a regular and sustained
basis. Because Mr. Pauciello's opinion is inconsistent with the medical opinion of Dr. Bert, we discount
Mr. Pauciello’s opinion and rely, instead, on the well-reasoned opinion of Mr. Ross.

1 Although neither party raised an objection to the admissibility of "post-reconsideration” evidence, amended ORS
656.283(7) clearly indicates that evidence on an issue regarding a Determination Order that was not submitted at the
reconsideration proceeding is not admissible at hearing. Thus, we have addressed the applicability of amended ORS 656.283(7) to
this case. See Gary C. Fischer, 46 Van Natta 60, recon 46 Van Natta 221 (1994).
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Finally, we agree with the ALJ's opinion that claimant's cooperation in his vocational retraining
program demonstrated his willingness to obtain suitable employment.2 Accordingly, claimant has
established her entitlement to PTD benefits.3

Claimant's attorney is entitled to an assessed attorney fee for services on Board review. See
ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4), and applying them to
this case, we find that a reasonable attorney fee for claimant's attorney's services concerning the PTD
issue is $1,500, to be paid by SAIF. In reaching this conclusion, we have particularly considered the
time devoted to the case (as represented by claimant's respondent’s brief), the complexity of the issue,
and the value of the interest involved.

ORDER

The ALJ's order dated January 13, 1996 is affirmed. For services on Board review, claimant's
attorney is awarded an assessed attorney fee of $1,500, payable by SAIF.

2 Although the vocational goal of cost estimator was selected for claimant’'s vocational retraining, he has not completed
the training necessary to obtain employment as a cost estimator. Therefore, that potential job may not be considered in our PTD
determination. See Gettman v. SAIF, 289 Or 609, 614 (1980) (PTD determination must be based on conditions in existence at the
time of determination, not on the potential for retraining).

3 Because we find that claimant is PTD on the merits, we do not need to address claimant's contention that application
of amended ORS 656.283(7) to this case is a violation of his constitutional rights under Article 1, section 10 of the Oregon
Constitution and the Fourteenth Amendment of the U.S. Constitution.

January 13, 1997 Cite as 49 Van Natta 29 (1997)

In the Matter of the Compensation of
YNNET C. MONTANEZ, Claimant
WCB Case No. 95-13010
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Safeco Legal, Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The insurer requests review of Administrative Law Judge (AL]) Otto's order that set aside its
denial of claimant's head injury claim. On review, the issues are course and scope of employment and
compensability.

We adopt and affirm the AL]J's order with the following supplementation regarding the insurer’s
contention that claimant should have produced a witness that could have clarified whether she was an
active participant in a fight at work.

The AL]J set aside the insurer's denial of claimant’s injuries alleged to have resulted from a fight
between claimant, a production baker, and a coworker (Gentry). In so doing, the ALJ determined that
claimant was not an active participant in the fight and that she did not have an opportunity to withdraw
from the fight until the fight was over. See ORS 656.005(7)(b)(A).1

Neither party produced Gentry as a witness. The insurer instead relied primarily on the
testimony of another coworker (Nace) and claimant’s supervisor (Dunbar). Nace testified that he viewed
the entire fight, that both claimant and Gentry were playfully throwing pieces of dough at each other,

1 ORS 656.005(7)(b)}(A) provides that an "[ilnjury to any active participant in assaults or combats which are not connected
to the job assignment and which amount to a deviation from customary duties” is not compensable. A claimant may be an "active
participant” if he or she assumes an active or aggressive role in a fight, and if he or she has an opportunity to withdraw from the
encounter and not participate in the fight, but fails to withdraw. See Irvington Transfer v. Jasenosky, 116 Or App 635, 640 (1992).
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and that claimant struck Gentry near the eye with a piece of dough, which precipitated the altercation.
(Trs. 80-83). Nace also testified that claimant hit and pushed Gentry, in what appeared to be an equal
struggle. (Trs. 83, 87). According to Nace, there was no obstacle that prevented claimant from leaving
the scene. (Tr. 94).

Dunbar arrived after the fight had started, but testified that both claimant and Gentry were
equally participating in the fight. (Tr. 113). Dunbar also stated that claimant hit her head on a bakery
rack as Dunbar tried to restrain claimant (Tr. 118), and, further, that claimant tried to break free from
Dunbar's grasp to head in the general direction of Gentry, who was being restrained by Nace. (Tr. 116).

Claimant offered a very different version of events. She denied throwing any dough at Gentry
and testified that she was struck in the abdomen by a piece of dough thrown by Gentry. (Tr. 15). This
caused claimant concern because she was pregnant at the time. Claimant testified that she told Gentry
to leave her alone, which prompted Gentry to attack her. Id. Claimant maintained she merely
attempted to defend herself while Gentry kicked and punched her in the arms, chest and face and
caused her to bang her head several times on a metal cookie rack by the floor. (Trs. 16, 17, 48).
Claimant insisted that her attempts to free herself from Dunbar's grasp were not part of an attempt to
continue fighting with Gentry; rather, claimant testified that she was trying to leave the scene. (Tr.
167-8).

Claimant eventually was accompanied to the employer’s office by Dunbar. Claimant later filed a
report with the police. The employer terminated Gentry from employment and suspended claimant a
week from work. The employer's human resources manager (Christian) testified that the employer's
investigation concluded that Gentry had initiated the fight, but that claimant and Gentry were equally
involved. (Trs. 148, 151).

Faced with conflicting evidence regarding the circumstances of the altercation between claimant
and Gentry, the ALJ] reasoned that Gentry would have been the insurer's strongest evidence that
claimant initiated the fight and was an active participant who failed to withdraw from the fight at the
first opportunity. Citing Roberts v. SAIF, 18 Or App 590, 592 (1974), the AL] concluded that the
testimony of the employer's witnesses, particularly Nace, should be viewed with distrust. - The ALJ
then concluded that, based on the testimony presented, claimant was not an active participant in the
fight (although she did defend herself) and that she did not have an opportunity to withdraw until the
fight was over.

The insurer contends that claimant, as the party with the burden to establish a compensable
claim, should have produced Gentry as a witness to establish that she was not an active participant in
the fight. The insurer asserts that claimant's failure to do so should be held against her.

We need not address the insurer's contention because, even if the failure to call Gentry as a
witness were construed against claimant, the preponderance of the evidence in the record would still
support the AL]'s finding that claimant was not an "active participant” in the altercation at work. In
other words, for the reasons expressed by the AL]J (except for his viewing of the insurer's witnesses with
distrust), we agree with the AL]J's conclusion that ORS 656.005(7)(b)(A) does not exclude claimant's
injuries from being compensable.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent’s brief), the complexity of the issues, and the value of the interest involved

ORDER

The ALJ's order dated June 13, 1996 is affirmed. For services on review, claimant's counsel is
awarded an assessed fee of $1,000, to be paid by the insurer.
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In the Matter of the Compensation of
MAC A. PAYNE, Claimant
WCB Case No. 96-02510
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order that: (1) declined
to admit Exhibits 27, 28 and 29, medical arbiter reports that were not considered by the Department on
reconsideration; and (2) affirmed an Order on Reconsideration awarding no permanent disability for a
low back injury. On review, the issues are evidence and extent of unscheduled permanent disability.
We admit the excluded evidence and affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, and briefly summarize the pertinent facts as follows:

Claimant compensably injured his low back at work in May 1994. The SAIF Corporation
formally accepted a disabling lumbar strain on July 15, 1994. Claimant became medically stationary on
June 19, 1995, and the claim was closed by a November 21, 1995 Determination Order which awarded
temporary disability only.

Claimant timely requested reconsideration and a panel of medical arbiters was appointed. At
claimant's request, the medical arbiters’' examinations were postponed and rescheduled. On February
16, 1996, the Department issued an Order on Reconsideration affirming the Determination Order in all
respects.1 Thereafter, claimant was examined by three medical arbiters, each of whom submitted a
report. Exs. 27, 28, 29.

CONCLUSIONS OF LAW AND OPINION

Evidence

Based on the 1995 amendments to ORS 656.283(7), which limits the evidence admissible in an
"extent” hearing to that which was "submitted at the reconsideration required by ORS 656.268,"2 the
ALJ declined to admit Exhibits 27, 28 and 29 because these reports were not included in the record used
by the Department on reconsideration. On review, claimant asserts that these medical arbiter reports
are admissible at hearing pursuant to ORS 656.268(6)(e). We agree.

ORS 656.268(6)(e) provides: "Any medical arbiter report may be received as evidence at a
hearing even if the report is not prepared in time for use in the reconsideration proceeding.” (Emphasis added).
Consistent with this section, we have held that a medical arbiter report solicited by the Department but
not received until after the issuance of the Order on Reconsideration was admissible at hearing,
notwithstanding the evidentiary limitation set forth in amended ORS 656.283(7). Larry A. Thorpe, 48
Van Natta 2608 (1996).

1 The "Explanatory Notes"” accompanying the Order on Reconsideration specifically note that: (1) claimant was unable to
attend the medical arbiter examinations scheduled for February 1 and 2, 1996; (2) the examinations were rescheduled for March 14
and 15, 1996; and (3) due to the statutory time constraints, the Department was required to complete its reconsideration before
claimant's rescheduled examinations. (Ex. 26-4). The appellate reviewer also noted that reconsideration was based on the record
existing at the time of closure, but "should this Order on Reconsideration be appealed, any medical arbiter report will be available
for use at hearing.” Id.

2 The AL] also cited to Precision Castparts Corp. v. Plummer, 140 Or App 227 (1996), and Joe R. Ray, 48 Van Natta 325
(1996), both of which construe this amendment to ORS 656.283(7).
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In Thorpe, we discussed the legislative purpose behind ORS 656.268(6)(e) and ORS 656.283(7),
and concluded that to the extent the latter provision could be construed to preclude the admission of a
medical arbiter report simply because that report was not prepared in time to be used on
reconsideration, the two statutes were inconsistent. Applying well-established rules of statutory
construction, we further found that insofar as the two statutes could not be harmonized, the specific
exception for medical arbiter reports set forth in ORS 656.268(6)(e)3 controlled over the general
evidentiary prohibition of ORS 656.283(7). Larry A. Thorpe, supra; see also ORS 174.020 (particular
provision is paramount to a general provision).

Accordingly, in this case, as in Thorpe, we conclude that the medical arbiter reports should have
been admitted at hearing even though they were not prepared in time to be used on reconsideration.
Because the medical arbiters were appointed by the Department and were directed to prepare a report
on behalf of the Appellate Review Unit (rather than as a witness for claimant or the carrier), Exhibits 27,
28 and 29 come within the exceptlon set forth in ORS 656.268(6)(e). Because we find these reports
admissible, we consider them on review.* See also Terry L. Maltbia, 48 Van Natta 1836 (1996).

Extent of Unscheduled Permanent Disability

Claimant has the burden of proving the extent of any permanent disability resulting from his
compensable injury. ORS 656.266. Since claimant failed to attend a closing examination by his
attending physician,5 the only evidence concerning claimant's injury related impairment comes from the
findings of the medical arbiters. See OAR 436-035-0007(13) (on reconsideration, where a medical arbiter
is used, impairment is established by the medical arbiter, except where a preponderance of the evidence
establishes a different level of impairment). The medical arbiters were Drs. Driggs, Mackenzie and
Tuen.

Dr. Driggs examined claimant on March 14, 1996. He measured claimant's spinal range of
motion, and found 56 degrees maximum true lumbar flexion, 20 degrees maximum true lumbar
extension, 28 degrees maximum right lateral flexion and 25 degrees maximum left lateral flexion. In
summarizing these findings, Dr. Driggs concluded that his examination showed "little or no objective
findings which would cause [claimant] to be limited in the use of his spinal area.” Dr. Driggs also noted
that the positive findings were "minimal.” (Ex. 27-7).

Dr. Mackenzie examined claimant the following day. He measured claimant's spinal range of
motion, and concluded that claimant "failed to establish valid range of motion in flexion/extension of the
lumbar spine, and failed two of the six Waddell tests provided." Dr. Mackenzie reported that there
were no objective findings of impairment and that claimant's motivation was questionable. (Ex. 28-6).

Dr. Tuen also examined claimant on March 15, 1995. Like Dr. Mackenzie, Dr. Tuen indicated
that claimant's lumbar range of motion measurements failed to meet the straight leg raising (SLR)
validity check. (Ex. 29-7). Unlike the other two arbiters, however, Dr. Tuen concluded that claimant
has a "partially impaired ability to repetitively use the lower back area” as a result of his lumbar strain
and chronic low back pain. (Ex. 29-5).

3 As we noted in Larry A. Thorpe, this exception is limited to medical arbiter reports which were requested but not
completed before the statutory time limit for reconsideration, and "supplemental” or "clarifying” reports when such reports are
requested by the Department or when the arbiter’s initial report was expressly incomplete. See Tinh Xuan Pham Auto v. Bourgo,
143 Or App 73, 78 n 5 (1996) (construing former ORS 656.268(6)(a)); see also Constance I. Gassner, 48 Van Natta 2596 (1996);
ason O. Olson, 47 Van Natta 2192 (1995).

4 In his brief, claimant requests that the matter be remanded for reconsideration and admission of evidence. Because the
Board is in as good a position as the AL] to determine the extent of claimant's unscheduled permanent disability on the record
(including Exhibits 27, 28 and 29, which were retained in the hearing file as offers of proof), we deny the request for remand.

5 With the exception of a medical arbiter, only the attending physician at the time of closure may make findings
concerning a worker's impairment. ORS 656.245(2)(b)(B).
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As noted above, these three medical arbiter examinations were conducted separately, but within
the same two day period. Because each arbiter's report sets forth a complete, well-reasoned evaluation
of claimant's injury-related impairment, we give each report equal weight. Although we presume Dr.
Driggs' lumbar flexion and extension measurements were valid,® his findings are inconsistent with Dr.
Mackenzie's conclusion that claimant had no objective findings of impairment. In addition, Dr. Tuen's
lumbar flexion findings are given a value of zero because they failed to meet the validity criterion. See
OAR 436-035-0007(27). Thus, weighing the three arbiter reports equally, we conclude that claimant has
not proven a loss of lumbar motion by a preponderance of the evidence. Further, although Dr. Tuen
indicated that claimant had an impaired ability to repetitively use his low back, neither Dr. Driggs nor
Mackenzie found a permanent chronic condition impairment./ Consequently, we conclude that claimant
has failed to prove any ratable impairment as a result of his compensable injury.

Because there is no persuasive evidence of permanent impairment, we agree with the AL]J that
the Order on Reconsideration should be affirmed.

ORDER

The ALJ's order dated July 1, 1996 is affirmed.

6 See Linda K. Fister, 48 Van Natta 1550 (1996) (where medical arbiter did not identify invalid measurements, Board has
no basis for independently finding the measurements invalid).

7 Dr. Driggs noted that because of claimant's prolonged history of iow back pain, “repetitive bending and lifting are
probably contraindicated until a full Work Hardening Program has been carried out.” (Ex. 27-7). Thus, although Dr. Driggs also
found a limitation on repetitive use, he apparently did not consider it to be permanent.
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In the Matter of the Compensation of
JOHN A. VARGO, Claimant
WCB Case Nos. 95-12980 & 95-12979
ORDER ON REVIEW
Willner & Associates, Claimant Attorneys
Bostwick, et al, Defense Attorneys
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

Claimant requests review of that portion of Administrative Law Judge (AL]) Herman's order that
declined to award an assessed attorney fee pursuant to ORS 656.386(1). On review, the issue is
attorney fees.

We adopt and affirm the AL]J's order with the following supplementation.

Claimant injured his back at work on April 5, 1995. He sought treatment and filed a claim the
next day. The claim was received by the employer on April 11, 1995 and by the employer's insurer on
April 19, 1995. Although the insurer's internal record, the "activity log comments” sheet, reflects that
the April 5, 1995 injury claim was accepted as a nondisabling low back strain on May 30, 1995, the
insurer did not send a Notice of Acceptance to claimant at that time.

In late August 1995, claimant's symptoms worsened and he again sought treatment. On
September 15, 1995, the insurer issued a denial of claimant’s "current low back condition." Among
other things, the denial letter specifically alleged that claimant's current low back condition and need for
treatment were unrelated to claimant’s "accepted non-disabling injury of April 5, 1995." (Ex. 40).

At hearing, the AL] upheld the insurer's September 15, 1995 denial, finding that the major
contributing cause of claimant's need for treatment in August 1995 was his preexisting spondylosis and
spondylolisthesis condition rather than his April 1995 compensable back strain. Just prior to the
hearing, on June 20, 1996, the insurer sent claimant a Notice of Acceptance of his April 5, 1995 low back
strain.
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Claimant does not contest the ALJ's determination that claimant's current condition is not
compensable. Rather, the only issue claimant raises on review is his attorney's entitlement to an
attorney fee under. ORS 656.386(1) for prevailing over the insurer's alleged denial of his April 5, 1995
low back strain. Claimant argues that since he did not receive proper notice of the insurer's acceptance
of his low back strain, the insurer's September 13, 1995 partial denial constituted an express denial of all
his low back conditions. We disagree.

ORS 656.386(1) allows for an attorney fee in cases involving a "denied claim” where the attorney
is instrumental in obtaining a rescission of the denial prior to the ALJ's decision. The statute further
defines a "denied claim” as "a claim for compensation which an insurer or self-insured employer refuses
to pay on the express ground that the injury or condition for which compensation is claimed is not
compensable or otherwise does not give rise to an entitlement to any compensation.”

Contrary to claimant's contention, claimant's April 1995 low back strain was not expressly
denied. There has been no express denial of this condition nor any refusal to pay compensation arising
out of the April 5, 1995 injury. Therefore, although the insurer’s processing of the back strain claim did
not comply with the provisions of ORS 656.262(6)(b), claimant has not established entitlement to an
attorney fee under ORS 656.386(1). See Michael Galbraith, 48 Van Natta 351 (no "denied claim" where
carrier paid all benefits for the compensable condition and did not expressly contend the condition was
not compensable); Jerome M. Baldock, 48 Van Natta 355 (1996) (no attorney fee authorized where carrier
did not "refuse to pay” compensation); David Gonzalez, 48 Van Natta 376 (1996).

ORDER

The ALJ's order dated June 22, 1996 is affirmed.
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In the Matter of the Compensation of
BILL T. WIMBERLY, Claimant
WCB Case Nos. 95-13817, 95-09920 & 95-09919
ORDER ON REVIEW
Aller & Morrison, Claimant Attorneys
Steven Maher, Defense Attorney
Employers Defense Counsel, Defense Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Giesy, Greer and Gunn, (Giesy) Inc. requests review of those portions of Administrative Law
Judge (ALJ) Mongrain's order that: (1) set aside its denials of claimant's recurrent hernia condition; and
(2) upheld Liberty Northwest Insurance Corporation's (Liberty's) denials of claimant's "new injury”
claim for the same condition. On review, the issue is responsibility. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the exception of the second of his "Ultimate Findings of
Fact.”

CONCLUSIONS OF LAW AND OPINION

The AL]J found that Giesy, the carrier responsible for claimant's compensable 1990 hernia injury,
failed to sustain its burden of proving that claimant sustained a new compensable hernia injury in March
1995, while Liberty was on the risk. See ORS 656.308. The AL] reasoned that the medical evidence did
not establish that claimant's work activity in the Spring of 1995 was the major contributing cause of
claimant's recurrent umbilical hernia. We disagree.
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On review, Giesy contends that the medical evidence from Dr. Yeo, claimant's attending
physician, and Dr. Braun, who conducted a review of the medical records, establishes that a new
compensable injury occurred in 1995, for which Liberty is responsible. For the following reasons, we
agree with Giesy's contentions.

In determining the responsibility issue, the AL] applied ORS 656.308(1). That statute provides:

"When a worker sustains a compensable injury, the responsible employer shall remain
responsible for future compensable medical services and disability relating to the
compensable condition unless the worker sustains a new compensable injury involving
the same condition. If a new compensable injury occurs, all further compensable
medical services and disability involving the same condition shall be processed as a new
injury claim by the subsequent employer. The standards for determining the
compensability of a combined condition under ORS 656.005(7) shall also be used to
determine the occurrence of a new compensable injury or disease under this section.”

The parties do not dispute the ALJ's finding that claimant's current hernia condition is the
"same condition” as involved in the compensable 1990 hernia claim, for which Giesy is responsible.
Inasmuch as we agree that claimant's current condition is the "same condition" as Giesy previously
accepted, ORS 656.308 is applicable in determining responsibility. See Smurfit Newsprint v. DeRosset,
118 Or App 371-72, on remand Armand ]. DeRosset, 45 Van Natta 1058 (1993).

Under ORS 656.308(1) and SAIF v. Drews, 318 Or 1 (1993) (legislature intended the "major
contributing cause" standard of former ORS 656.005(7)(a)(B) to apply to the shifting of responsibility
among employers under former ORS 656.308(1)), in order to establish a "new compensable injury” and
shift responsibility to Liberty, Giesy must prove that the alleged March 1995 injury ‘was the major
contributing cause of claimant's disability and need for treatment. See SAIF v. Britton, 145 Or App 288
(1996); Rito N. Nunez, 48 Van Natta 786 (1996); Keith Thomas, 48 Van Natta 510, 511 (amended ORS
656.308(1) codified the court's holding in SAIF v. Drews, supra). We agree with Giesy that it satisfied
its burden of proof.

Claimant, a millwright, underwent surgical repair in November 1990 for his compensable
umbilical hernia for which Giesy was responsible. (Ex. 5). Claimant sustained no temporary or
permanent disability. In the Spring of 1995, claimant experienced a recurrence of hernia symptoms after
carrying a 60 pound box of tools up a flight of stairs and twisting to set the tools down. (Tr. 22).
Claimant continued to work, but his abdominal complaints worsened, prompting him to seek treatment
from Dr. Sarazano on April 25, 1995. Dr. Sarazano referred claimant to Dr. Yeo, who diagnosed
"recurrent umbilical hernia.” (Ex. 13). Claimant underwent surgical repair in August 1995. (Ex. 21).

Dr. Yeo subsequently agreed that, when he first examined claimant, he took a history of a
discrete onset of pain resulting from an incident on March 15, 1995 and a history of two or three
subsequent weeks of heavy lifting. (Ex. 35-1). Dr. Yeo then agreed that claimant's work activities in
March and April 1995 were the major contributing cause of a pathological worsening of his recurrent
umbilical hernia and of his need for treatment. (Ex. 35-2). Dr. Yeo was later deposed.

At that deposition, Dr. Yeo testified that he was claimant's attending physician for the hernia
condition. (Ex. 37-6). Dr. Yeo then testified that claimant's hernia reoccurred either because the initial
repair was faulty or because the stress and strain of subsequent work activity exceeded the strength of
the repair. (Ex. 37-5). Dr. Yeo stated that he "assumed” the first surgical repair in 1990 was done
correctly. (Ex. 37-9). Although he opined that the recurrent hernia would not have occurred in the
absence of the initial hernia, Dr. Yeo concluded that, to a degree of medical probability, the continuing
stresses of claimant's work activity in 1995 caused the second hernia. (Ex. 37-12).

We generally defer to the opinion of claimant's treating physician, absent persuasive reasons to
do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). In addition, we give the most weight to
opinions that are both well-reasoned and based on complete information. Somers v. SAIF, 77 Or App
259 (1986).
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In this case, we find no persuasive reasons not to defer to the opinion of Dr. Yeo, claimant’ s
attending physician. We find his opinion to be well-reasoned and based on an accurate history.!
Accordingly, we find that Dr. Yeo's opinion satisfies Giesy's burden of grovmg that claimant sustained a
new compensable injury in March 1995 for which Liberty is responsible.

ORDER

The AL]J's order dated July 11, 1996 is reversed in part and affirmed in part. That portion of the
AL]J's order which upheld Liberty's denial of responsibility for claimant's hernia condition and set aside
Giesy's denial of the same condition is reversed. Liberty's denials are set aside and the claim is
remanded to Liberty for processing according to law. Giesy's denials are reinstated and upheld.
Liberty, rather than Giesy, is responsible for the AL]J's attorney fee award to be paid to claimant's
counsel. The remainder of the AL]'s order is affirmed.

T we accept as reliable claimant’s testimony regarding the specific incident of injury on or about March 15, 1995, as well
as his testimony that his work was primarily heavy. (Trs. 19, 22). Although Liberty contends that claimant gave inconsistent
histories concerning the onset of his hernia symptoms in 1995 and notes claimant’s testimony that some of his work was medium
and light, we are persuaded based on our de novo review of the record that the majority of claimant's work was "heavy” and that
claimant’s testimony regarding the specific incident concerning the 60 pound tool box is accurate.

2 We note that Dr. Yeo's opinion is supported by that of Dr. Braun, who conducted a review of the medical record. Dr.
Braun concluded that claimant's work activity in 1995 was the major contributing cause of claimant's hernia condition. (Ex. 31).
Although a panel of examining physicians (Drs. Watson and Hunt) concluded that the original lesion in 1990 was the major
céntributing cause of claimant's 1995 recurrent hernia, we find that opinion unpersuasive given that the panel had no medical
records to review. (Ex. 29). Somers v. SAIF, supra.
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In the Matter of the Compensation of
TERRY L. STARNES, Claimant
WCB Case No. 94-03035
ORDER ON REVIEW
Gloria D. Schmidt, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review of that portion of Administrative Law Judge (AL]J) Black's
order that set aside its denial of claimant's psychiatric condition. In his brief, claimant challenges those
portions of the AL]'s order that declined to award temporary disability or assess a penalty for allegedly
unreasonable claim processing. On review, the issues are compensability, temporary disability, and
penalties. We reverse in part and affirm in part.

FINDINGS OF FACT

In 1987, claimant received inpatient treatment for marijuana abuse and chronic alcoholism. (Ex.
3). On February 15, 1989, claimant injured his low back while working. SAIF accepted a claim for low
back strain. From August 1989 through February 1991, claimant received psychological counseling.

In March 1990, a Determination Order issued awarding only temporary disability. (Ex. 22).
subsequent stipulation awarded 7 percent unscheduled permanent disability. (Ex. 24). In September
1991, SAIF denied claimant's psychiatric condition on the basis that it was not related to the
compensable back strain. (Exs. 34, 35).

On August 17, 1995, an AL] approved a Disputed Claim Settlement (DCS) stating that the
"employer and SAIF Corporation contend that claimant's psychiatric condition and need for treatment,
including substance abuse, pre-existed his February 15, 1989 injury, and the February 15, 1989 injury did
not bear a causal relationship to any of [claimant's] mental disorder diagnosis.” (Ex. 41-2). The DCS
further provided:
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"Claimant understands that if the [AL]] approves this agreement, SAIF Corporation's
denial, as supplemented by the contentions of employer/SAIF Corporation stated in this
agreement, shall remain in full force and effect. Claimant shall have no further
entitlement to compensation or any other legal right related to the denied treatment or
conditions.” (Id. at 3).

In November 1993, claimant began treating with Dr. Carter, psychiatrist.

In August 1994, an AL] upheld SAIF's July 1993 denial of claimant's aggravation claim for his
low back injury. We adopted and affirmed the order. The Court of Appeals then remanded the case for
reconsideration of Senate Bill 369. In May 1996, we issued an Order on Remand that continued to
conclude that claimant did not prove a compensable aggravation claim. Terry L. Starnes, 48 Van Natta
1002 (1996).

On September 12, 1995, SAIF issued a denial of claimant's "psychological condition" on the basis
that it was not related to the compensable condition and it was the same condition that was subject to
the August 1992 DCS. (Ex. 106).

CONCLUSIONS OF LAW AND OPINION

The AL]J first found that claimant's current psychological condition was the same condition that
was resolved by the DCS. The ALJ further found, however, that treatment of the psychological
condition was integral and necessary to treat the compensable condition. Relying on SAIF v. Roam, 109
Or App 169 (1991), the AL]J concluded that the "1992 DCS is not a bar to further psychological treatment
as required to treat his compensable condition.” Consequently, the AL] set aside SAIF's denial to the
extent of medical treatment for the psychological condition "insofar as such treatment is necessary in
conjunction with diagnosis and treatment of claimant's accepted low back condition.”

Claimant contends that his psychological condition is not the same that was subject to the 1992
DCS. According to claimant, as a result of his increased back pain in 1993 (for which claimant litigated
a claim for aggravation), claimant's psychological condition "decompensated” and he developed a major
depression.

We agree with the ALJ that the medical evidence shows that claimant's current psychological
condition is not different from the condition that was resolved by the DCS. Dr. Heck, psychiatrist,
evaluated claimant on behalf of SAIF and provided an extensive report. Dr. Heck diagnosed claimant
with somatoform pain disorder and a mixed personality disorder, finding that both conditions were
present before the 1989 injury. (Ex. 104-18). Dr. Heck relied on claimant's history of "developing
physical symptoms when under stress,” and claimant's "extremely chaotic and dysfunctional family
system” which included "severe physical and sexual abuse[.]" (Id.) Dr. Heck found further evidence of
a preexisting personality disorder with claimant's pattern of "antagonistic relationships with authority”;
his "chronic marital dysfunction which has resulted in numerous separations and several extramarital
affairs”; his "longstanding conflicts with his daughter'; and ‘preexisting drug and alcohol
dependencies.” (Id. at 20-21). Finally, Dr. Heck indicated that neither claimant's somatoform pain
disorder nor personality disorder worsened since August 1992. (Id. at 22).

Dr. Holland, psychiatrist, performed a record review at SAIF's request. Dr. Holland previously
examined claimant in May 1991 and noted his diagnoses at that time were somatoform pain disorder,
alcohol dependence (currently inactive), and cannabis dependence (currently inactive). (Ex. 105-3).
After reviewing records generated subsequent to the examination, Dr. Holland found no reason to
change the diagnoses. (Id. at 8). Specifically, Dr. Holland found that claimant "continues to
demonstrate evidence of severe and significant psychopathology which undoubtedly had it's [sic]
genesis and major causation in the significantly disturbed relationships operative in his family of origin.”
(Id. at 9). According to Dr. Holland, a similar psychological condition "was present and required
treatment prior to the 1989 industrial injury” and he found "no evidence that his condition has worsened
since August of 1992[.]" (Id.) (Emphasis in original.)

Claimant relies on the opinion of his treating psychiatrist, Dr. Carter. After reviewing the
reports of Drs. Heck and Holland, Dr. Carter stated that, when he initially saw claimant, he diagnosed
depressive and anxiety disorders. (Ex. 107-1). According to Dr. Carter, claimant was "being impacted
by a mixture of psychological stressors, both work and family oriented” and that the "work issue related
stressors were contributing the major load to his emotional distress at the time[.]" (Id. at 2). Dr. Carter
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conceded that claimant's "symptoms of depression are in part dependent upon his personality disorder

for his particular way of reacting to ilinesses" and that "lifelong chronic depression and anxiety was [sic]

caused by parental neglect and emotional and physical abuse[.]" (Id. at 4) (Emphasis in original). Dr. ‘
Carter further stated that

"the personality disorder, the chronic depression and anxiety, in themselves, have not
been incapacitating until a physical injury did occur and work-related stressors in terms
of adverse interactions with his supervisors increased in frequency and intensity in
relation to changes in his performance and differences in his perception of injury and the
supervisors['] perception of injury. At the same time marital distress increased. The
temporal relationship of these events to [claimant's] accepted back injury and sequela, is,
I believe, significant, and is the basis for my perception that occupational stressors * * *
increased anxiety, increased experience of pain, confusion in diagnosis, and confusion in
everyone's mind as to what was going on with [claimant].” (Id. at 5).

Dr. Heck, Dr. Holland, and Dr. Carter all essentially agree that claimant's psychological
condition preexisted even the 1989 injury. Drs. Heck and Holland also indicated that claimant's
condition was no different from his condition at the time of the August 1992 DCS. We find no support
in Dr. Carter's opinion for claimant's theory that his psychological condition is different because it
"decompensated” at the time of his physical "aggravation." Although Dr. Carter found that claimant’s
preexisting psychological condition had worsened, because he pointed to the industrial injury as the
major cause, we find that he dates the worsening as of the 1989 low back injury. Consequently, we find
that Dr. Carter's opinion provides no evidence that the psychological condition is different than it was in
August 1992.

According to the DCS, claimant gave up "further entitlement to compensation or any other legal
right related to the denied treatment or conditions.” The DCS indicated that the "denied condition” was
a "psychiatric condition.” Because the medical evidence shows that claimant's current psychological
condition is the same that was diagnosed and treated in August 1992, it is the same condition that was
settled by the DCS. Consequently, claimant is barred from now litigating the compensability of the
psychological condition. E.g., Wasson v. Evanite Fiber Corp., 117 Or App 246, 248 (1992) (the claimant
barred from litigating worsened depression condition because it was the same condition that was denied
in a DCS).

We now address the ALJ's application of SAIF v. Roam, supra. In Roam, the court held that the
claimant was entitled to medical treatment for a psychiatric condition that was the subject of a DCS
providing that such condition was not compensable. 109 Or App at 171. In reaching this conclusion,
the court relied on evidence that treatment of the noncompensable psychiatric treatment was necessary
as a prelude to treatment of a compensable elbow condition. Id. Furthermore, the court cited to Van
Blokland v, Oregon Health Sciences University, 87 Or App 694 (1987), which also involved the
compensability of medical services for a separate preexisting condition that was necessary to treat as a
prelude to successful treatment of the compensable condition.

Medical evidence in this case, however, shows that claimant's preexisting noncompensable
psychological condition is the major cause of claimant's physical symptoms and need for treatment.
(Exs. 104-18, 105-10). Dr. Carter also reported that claimant's psychological condition affects his physical
condition by playing an important role in the onset, severity and continuation of the physical pain.
(Exs. 90-6, 107-3, 107-4). Finally, Dr. Karasek, claimant's treating neurosurgeon, indicated that
claimant's psychological condition was involved with his physical symptoms. (Ex. 79).

Based on such evidence, we find that claimant's compensable condition combined with his
psychological condition. In other words, treatment of claimant's psychological condition in effect also is
directed at the physical condition since psychological factors contribute to claimant's physical symptoms.
Thus, unlike Roam and Van Blokland, medical services for the psychological condition is more than
merely a necessary prelude to treating the compensable injury. Consequently, because the medical
evidence shows that claimant's preexisting psychological condition combined with his compensable
injury, we conclude that the appropriate statute for determining compensability is ORS 656. 005(7)(a)(B). 1

1 Consequently, we need not address the effect, if any, of ORS 656.225(3) on the holdings in SAIF v. Roam, supra, and
Van Blokland v. Oregon Health Sciences University, supra.
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As previously discussed, Dr. Heck and Dr. Holland both found that the psychological condition
_is the major contributing cause of claimant's physical condition. Dr. Carter also referred to the
psychological condition as having an "important role” in the onset and continuation of claimant's
symptoms. Thus, we conclude that the psychological condition is the major contributing cause of
claimant's resultant condition. As discussed above, the 1992 DCS bars claimant from litigating the
compensability of his psychological condition. Inasmuch as the psychological condition cannot be found
compensable, and it is the major contributing cause of claimant's combined condition, we conclude that
claimant cannot satisfy his burden of proof under ORS 656.005(7)(a)(B).

In view of this conclusion, we need not address SAIF's argument that claimant should not be
allowed on review to raise the issue of medical services for the psychological condition. Furthermore,
claimant is not entitled to interim compensation or penalties.

ORDER

The AL]J's order dated January 29, 1996, as amended February 15, 1996, is reversed in part and
affirmed in part. The SAIF Corporation's denial of claimant's psychological condition is reinstated and
upheld in its entirety. The AL]J's attorney fee award is reversed. The remainder of the order is
affirmed.

January 15, 1997 Cite as 49 Van Natta 39 (1997)

In the Matter of the Compensation of
FE D. DELARIARTE, Claimant
WCB Case No. 95-11827
ORDER ON RECONSIDERATION
Darris K. Rowell, Claimant Attorney
- Steven A. Wolf (Saif), Defense Attorney

Claimant requests reconsideration of our December 18, 1996 Order on Review that affirmed an
Administrative Law Judge's (AL]'s) order upholding the SAIF Corporation's denial of claimant's neck
and right shoulder conditions. The order also found that ORS 656.262(7)(b) did not apply because SAIF
did not accept a "combined condition.” Claimant also asserts that, in light of this conclusion, "this is not
a 'combined condition' case,” and the Board erred in applying ORS 656.005(7)(a)(B) to determine
compensability.  Finally, claimant contends that, consequently, she need only prove a material
contributing cause and the medical record carries her burden of proof.

Claimant misconstrues the Board's discussion and conclusion concerning ORS 656.262(7)(b).
That statute concerns the carrier's procedural obligation to issue a denial of the current condition if the
accepted condition no longer is the major contributing cause of the combined or consequential condition.
Robin Spivey, 48 Van Natta 2363 (1996). Its application depends on whether the carrier accepted a
combined or consequential condition, either voluntarily or by litigation order. Id. at 2365 n 4.

Thus, determining the application of ORS 656.262(7)(b) does not depend on whether the current
condition actually is a combined or consequential condition; it is only important whether the carrier
accepted a combined or consequential condition. Compensability, on the other hand, is decided
pursuant to the Board's determination of the applicable provision, based on its review of the medical
evidence. E.g., Hewlett-Packard Company v. Renalds, 132 Or App 288 (1995). Consequently,
application of ORS 656.262(7)(b) involves a different analysis. and evidence than deciding
compensability.

As the Board explained in the Order on Review, SAIF here did not accept a combined condition.
Thus, ORS 656.262(7)(b) does not apply. Because the medical evidence, however, shows that a
preexisting condition combined with the accepted conditions, ORS 656.005(7)(a)(B) applies to determine
compensability. For the reasons stated by the AL], the Board continues to conclude that claimant did
not carry her burden of proof under this statute and, thus, did not prove compensability.
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Accordingly, we withdraw the Board's December 18, 1996 order. On reconsideration, as
supplemented herein, the Board's December 18, 1996 order is republished.] The parties' rights of
appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

1 Chair Hall's concurrence with this decision should not necessarily be interpreted as his agreement with the Board's
initial decision. Rather, his signature denotes his agreement that, based on the prior decision from two Board members (one of
whom is no longer with the Board), this reconsideration order is the appropriate response. See John A. Hoffmeister, 47 Van Natta
1688, on recon 47 Van Natta 1891 (1994), aff'd mem Hoffmeister v. City of Salem, 134 Or App 414 (1995).

January 16, 1997 Cite as 49 Van Natta 40 (1997)

In the Matter of the Compensation of
PEGGY J. BAKER, Claimant
WCB Case No. 96-02781
ORDER ON REVIEW
Coons, Cole, et al, Claimant Attorneys
Alice M. Bartelt, Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Crumme's order that assessed a penalty for SAIF's allegedly unreasonable resistance to the payment of
temporary disability compensation. On review, the issue is penalties.

We adopt and affirm the ALJ's order with the following supplementation.

In awarding claimant temporary disability from the date of her termination, the ALJ determined
that claimant’s termination was due, in large part, to her compensable right elbow condition. The AL]
further found that in declining to pay temporary disability compensation to claimant, SAIF relied on a
administrative rule no longer in effect and improperly determined that full time modified work would
have been available to claimant had she not been terminated. Because SAIF's factual determination was
inconsistent with the evidence that claimant was terminated for reasons related to her compensable
injury, the ALJ concluded that SAIF's conduct was unreasonable.

On review, SAIF asserts that it had a legitimate doubt as to its liability because it understood
from the employer that claimant was terminated for reasons urrelated to her claim. We disagree.

Here, the record supports the ALJ]'s determination that claimant was terminated at least in part
because of her inability to perform her regular work activity due to her compensable injury (see, e.g.,
Exs. 8A-2, 10A, 10B), and that she was not terminated because of a violation of work rules or other
disciplinary reasons.  Although the employer may not have accurately reported the reasons for
claimant's termination to its insurer, SAIF is legally imputed with the employer's knowledge and
unreasonable conduct. See Nix v. SAIF, 80 Or App 656, 660 (1986).

Consequently, where, as here, the employer provides incorrect information to the carrier which
leads to a resistance to the payment of compensation, that resistance is unreasonable and claimant is
entitled to penalties under ORS 656.262(11). See Anfilofieff v. SAIF, 52 Or App 127 (1981) (claimant
entitled to penalties for an unreasonable denial where the employer's misconduct and misinformation
contributed to the carrier's denial); see also Debora L. Doppelmayr, 48 Van Natta 1831 (1996) (same).

Inasmuch as penalties are not compensation for purposes of ORS 656.382(2), claimant is not
entitled to an attorney fee for her counsel's services on Board review. Saxton v. SAIF, 80 Or App 631
(1986).

ORDER

The ALJ's order dated July 12, 1996 is affirmed.
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In the Matter of the Compensation of
DAVID L. HANSON, Claimant
WCB Case Nos. 95-11977 & 95-11976
ORDER ON REVIEW
Floyd H. Shebley, Claimant Attorney
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The self-insured employer requests review of that portion of Administrative Law Judge (AL])
Davis' order that set aside its denial of claimant's injury claim for a left ankle condition. Claimant cross-
requests review of that portion of the AL]J's order that upheld the employer's denial of claimant's injury
claim for a right shoulder condition. On review, the issues are compensability of the left ankle and right
shoulder conditions. We reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact,” except for the "Findings of Ultimate Facts."

CONCLUSIONS OF LAW AND OPINION

Left Ankle

The AL]J found that claimant carried his burden of proving that his July 1995 work injury was a
material contributing cause of claimant's disability and need for treatment for a left ankle strain. See
ORS 656.005(7)(a).

The employer argues claimant has not carried his burden, because the injury is not established
by medical evidence supported by objective findings and, even if it is, the medical evidence supporting
the claim is not persuasive. We agree with the latter argument.

To prove a compensable injury, claimant must (at least) establish that the claimed work incident
wals a material contributing cause of his disability or need for medical treatment for his left ankle. See
id.

Considering claimant's prior history of left ankle injuries, we find that the causation issue is
essentially a medical question requiring expert medical opinion for its resolution. Uris v. Compensation
Department, 247 Or 420 (1967); Kassahn v. Publishers Paper Co., 76 Or App 105 (1985), rev_den 300 Or
546 (1986). In evaluating the medical evidence concerning causation, we rely on those opinions which
are both well-reasoned and based on accurate and complete information. Somers v. SAIF, 77 Or App
259 (1986). In addition, we generally rely on the opinion of a worker's treating physician, absent
persuasive reasons to do otherwise. Weiland v. SAIF, 64 Or App 810 (1983).

In this case, the medical evidence regarding causation is provided by Dr. Breen, who treated
claimant primarily for his right shoulder condition, and Dr. Graham, who began treating claimant's left
ankle condition on September 6, 1995. The ALJ found the doctors' opinions that claimant suffered a
July 1995 left ankle strain injury to be persuasive in part because Dr. Graham provided the most
thorough evaluation of claimant's condition and Dr. Breen appeared to endorse his reasoning. We
disagree.

Dr. Graham did not examine claimant until September 6, 1995, six weeks after the claimed
injury. Thus, he was not in a particularly good position to evaluate causation. See Mcintyre v.
Standard Utility Contractors, Inc., 135 Or App 298, 302 (1995) ("A treating physician's opinion [] is less
persuasive when the physician did not examine claimant immediately after the injury.”) (citation
omitted). This conclusion is further supported by Dr. Graham's acknowledgment that the reported
strain had resolved by the time he examined claimant.

1 The employer argues that claimant should be subject to the "major contributing cause" standard of proof under ORS
656.005(7)(a)(B). We need not decide this issue, or whether the claim is supported by objective findings, because we find herein
that claimant has not carried his burden under the "material cause” standard of proof under ORS 656.005(7)(a).
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Finally, although Dr. Graham noted that claimant had suffered a previous left ankle injury, he
was under the impression that claimant had only one such injury and that he had no left ankle problems
for 25 years. (Ex. 39-2). This history is inconsistent with evidence indicating that claimant had left
ankle problems in 1977, 1981, and March 1995. (See Exs. 21-26). Under these circumstances, we cannot
say that Dr. Graham's conclusions are based on an accurate and complete history.

Consequently, we find Dr. Graham's opinion unpersuasive and we decline to rely on it.
Accordingly, finding no persuasive medical evidence< supporting claimant's left ankle injury claim, we
conclude that the employer's denial must be reinstated.

Right Shoulder

We adopt and affirm the ALJ's "Conclusions of Law and Opinion” on this issue.
ORDER

The AL]J's order dated May 22, 1996 is reversed in part and affirmed in part. That portion of the
order that set aside the self-insured employer's denial of claimant's claim for a left ankle lateral sprain
injury is reversed. The denial is reinstated and upheld. The AL]'s attorney fee award is reversed. The
remainder of the order is affirmed.

2 To the extent that Dr. Breen's opinion may be read to support the claim, we agree with the ALJ that it depends on
adopting Dr. Graham's reasoning regarding claimant's left ankle condition. (See Ex. 73-16-18).  Under these circumstances, we
find Dr. Breen's opinion unpersuasive. In addition, to the extent that initial examining physicians’ diagnoses might otherwise
support the claim, we find these diagnoses unpersuasive because they apparently issued without knowledge of claimant's history
of prior left ankle injuries.

January 15, 1997 Cite_as 49 Van Natta 42 (1997)

In the Matter of the Compensation of
DORIS A. BAILEY, Claimant
WCB Case No. 95-04385
ORDER OF ABATEMENT
Welch, Bruun, et al, Claimant Attorneys
Cobb & Woodworth, Defense Attorneys

Claimant requests reconsideration of the Board's December 17, 1996 order that reversed those
portions of an Administrative Law Judge's (AL]'s) order that: (1) set aside the insurer's denial of
claimant's medical services claim for her current cervical, thoracic and low back conditions; and (2)
awarded an insurer-paid attorney fee. Noting that the Board affirmed that portion of the AL]J's order
which found that the scope of the insurer’s initial claim acceptance extended to a cervical and thoracic
(dorsal) strain (in addition to a lumbar strain), claimant contends that she is entitled to an insurer-paid
attorney fee for prevailing on this issue at hearing and defending that portion of the ALJ's order on
review,

In order to further consider the parties' positions, we withdraw the Board's December 17, 1996
order. After completion of our reconsideration, we shall issue our decision.

IT IS SO ORDERED.
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In the Matter of the Compensation of
THOMAS P. PANICH, Claimant
WCB Case No. 96-01958
ORDER ON REVIEW
Martin Alvey, Claimant Attorney
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.
Claimant requests review of Administrative Law Judge (ALJ]) Lipton's order that upheld the
SAIF Corporation's denial, on behalf of Walsh Construction, for claimant's bilateral carpal tunnel

syndrome. On review, the issues are compensability and responsibility. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with one correction: We delete the word "air" from the
third sentence of the last paragraph on page 1. We summarize the pertinent facts as follows:

Claimant worked for Walsh Construction as a carpenter’s apprentice for approximately six weeks
in October and November 1995. He was terminated on November 17, 1995 for "poor performance.”
Claimant then worked on a temporary basis through Contractor Temporary Labor Pool for the last two
weeks of November and through December 1995.

On November 30, 1995, claimant sought treatment for numbness in the fourth finger of his right
hand. Dr. Tremaine diagnosed probable carpal tunnel syndrome (CTS). Claimant was referred to Dr.
Aversano, who examined him on December 11, 1995. Dr. Aversano diagnosed bilateral CTS and
recommended surgery. Nerve conduction studies showed bilateral slowing of the median nerve.

Claimant alleged that he experienced the onset of hand numbness while performing his work
activities at Walsh Construction the day of his termination. He completed an 801 form on December 14,
1995. SAIF denied the compensability of claimant's CTS on February 1, 1996. On March 12, 1996, SAIF
amended its denial to include responsibility.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that, regardless of the compensability of claimant's CTS, SAIF was not
responsible for the condition because claimant did not seek medical treatment or become disabled until
after his employment terminated with SAIF's insured. In addition, the AL] found that claimant's
subsequent employment activities, including leveling sand and cutting, laying and wiring rebar,
sweeping floors and picking up garbage, were of the type that could contribute to his CTS condition.

On review, claimant argues that SAIF is precluded from denying responsibility because its denial
was untimely.1 Claimant further contends that the AL]J erred in applying the "last injurious exposure”
rule because Dr. Aversano specifically related claimant's condition to his work with Walsh Construction
and because he did not raise responsibility as an issue at hearing. SAIF responds that claimant waived
any challenge to the timeliness of its responsibility denial because he did not raise the issue at hearing.
SAIF further contends that the AL] properly applied the last injurious exposure rule to find that it was
not responsible for claimant's condition. We agree with SAIF.

At hearing, claimant agreed with the ALJ]'s framing of the issues ("compensability and
responsibility”) and did not specifically contest the timeliness of SAIF's responsibility denial. (Tr. 2). In
fact, claimant did not raise the timeliness issue until after the AL]J issued the Opinion and Order. We
have consistently held that we will not consider issues on review that were not raised in the hearing.
See, e.g., Robert D. Lawrence, 47 Van Natta 1619 (1995) (Board will not consider an issue raised for the
first time during closing argument); Leslie Thomas, 44 Van Natta 200 (1992) (same). See also Donald A.
Hacker, 37 Van Natta 706 (1985) (fundamental fairness dictates that parties have a reasonable

1 SAIF issued the amended responsibility denial 91 days after claimant reported the injury to the employer.
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opportunity to present evidence on an issue and such an opportunity does not exist if there is no notice
that the issue is in controversy). Because claimant agreed with the ALJ's framing of the issues and did
not challenge the timing of SAIF's responsibility denial at hearing, we do not entertain the timeliness
issue on review.

The "last injurious exposure" rule provides that when a worker proves an occupational disease
was caused by work conditions that existed when more than one carrier was on the risk, the last
employment providing potentially causal conditions is deemed responsible for the condition. Boise
Cascade Corp. v. Starbuck, 296 Or 238, 243 (1984). The "onset of disability” is the triggering date for
determining which employment is the last potentially causal employment. Bracke v. Baza'r, 293 Or 239
(1982). If the claimant receives treatment for the condition before experiencing time loss due to the
condition, the date the claimant first sought treatment for the compensable condition is determinative
for the purpose of assigning initial responsibility. See Timm v. Maley, 125 Or App 396, 401 (1993), rev
den 319 Or 81 (1994).

Here, as the AL] found, both Dr. Aversano and Dr. Ushman related claimant's CTS to his work
activities "as a carpenter.” Dr. Aversano reported that claimant's work as a carpenter required
"repetitive use and trauma to his hand, wrist and forearms.” (Ex. 15). Dr. Ushman understood that
being a carpenter involved "heavy lifting, hammering and carrying and is a job associated with heavy
use of the upper extremities.” (Ex. 18). Claimant's testimony establishes that he performed hand
intensive, repetitive carpenter-type duties while working for Walsh Construction and while working
through the Contractor Temporary Labor Pool after he left Walsh Construction.z_—(Tr. 6-7, 12-17).
Therefore, the AL]J properly applied the last injurious exposure rule to determine responsibility.3

As the ALJ found, claimant did not seek treatment or miss time from work due to his CTS until
after he left Walsh Construction. Because claimant’s subsequent work activities through the Contractor
Temporary Labor Pool were also of the type that could cause claimant's condition, SAIF is not’
responsible under the last injurious exposure rule. See EMC Corp. v. Liberty Mutual Ins. Co., 70 Or
App 370, mod 73 Or App 223, rev den 299 Or 203 (1985) (responsibility does not shift back to the prior
carrier unless the prior work activity was the sole cause or it was impossible for the later employment to
have caused the claimant's condition).

ORDER

The ALJ's order dated May 23, 1996, as reconsidered June 26, 1996, is affirmed.

2 Contrary to claimant's contention, the record does not establish that claimant's CTS was actually caused by his specific
duties at Walsh Construction.  Although Dr. Aversano referred to claimant's work activities "as a carpenter with Walsh
Construction,” it is not evident that Dr. Aversano knew that claimant also performed hand-intensive, repetitive wrist activities
while working through the temporary labor pool in the weeks before he sought treatment on November 30, 1995. Therefore, we
are not persuaded by Dr. Aversano's specific mention of Walsh Construction. See Miller v. Granite Construction Co., 28 Or App
473 (1977) (causation opinion based on unreliable and inaccurate history is unpersuasive).

3 Although claimant elected to proceed on the theory that his CTS was actually caused by his work activities at Walsh
Construction, SAIF raised responsibility as an issue at hearing. (See Tr. 2). Therefore, SAIF was entitled to invoke the rule as a
defense. Cf. Manual Garibay, 48 Van Natta 1476 (1996) (Board declined to decide case on the basis of the last injurious exposure
rule where the claimant sought to prove his occupational disease claim against one employer and the responsibility issue was not
raised, cited or referenced at any time during the hearing).
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In the Matter of the Compensation of
MATHEW S. WILKINSON, Claimant
WCB Case Nos. 96-03839 & 96-02848
ORDER ON REVIEW
Lavis, et al, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Otto's order that
upheld the SAIF Corporation's denials of claimant's left knee injury claim issued on behalf of Quality
Home Contracting and Pierce Professional Temporary Services (Pierce). In its brief, SAIF challenges that
portion of the AL]J's order that found that Pierce was a subject employer under ORS 656.850 and argues
that the medical evidence does not prove compensability. On review, the issues are subjectivity and
compensability.

We adopt and affirm that portion of the ALJ's order finding that claimant's injury did not arise
out of, or occur in the course of, his employment, with the following correction and supplementation.

In discussing this issue, the AL]J stated that claimant testified at hearing "that he was injured
while unloading roofing materials from a pickup truck at Roam Furniture Store." Based on the hearing
transcript, we find that claimant testified that, the day after he worked at the furniture store, he and
John Owen performed a chimney stucco job. (Tr. 19). According to claimant, after this job, he and Mr.
Owen went to Karl Muller's residence; Mr. Muller was their employer. (Id.) Claimant stated that a
pickup truck which had been used at both the furniture store and the chimney stucco jobs contained
tools and spilled tar; Mr. Muller told them to clean the pickup truck. (Id. at 27). Claimant testified that
he was injured while helping to clean the pickup truck. (Id. at 22).

For the reasons stated by the ALJ, we agree that claimant's testimony is not credible. Rather,
based on the evidence cited by the AL], we adopt and affirm that portion of the AL]J's order finding that
claimant was injured while walking to Mr. Muller's house to receive a draw from his paycheck and that
he did not perform any work on that day. Consequently, we agree with the AL]J that claimant's injury
did not arise out of, or occur in the course of, employment.

Because claimant did not prove a compensable injury, we need not address nor adopt the ALJ's
conclusion that Pierce qualified as a "worker leasing company" under ORS 656.850. Likewise, it is
unnecessary to consider SAIF's assertion that the medical evidence is insufficient to prove a causal
relationship between the event at Mr. Muller's residence and the left knee condition.

ORDER

The ALJ's order dated July 10, 1996 is affirmed.
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In the Matter of the Compensation of
EVERETT E. PROCTOR, Claimant
WCB Case Nos. 94-06030 & 94-06029
ORDER ON REVIEW
Coons, Cole, et al, Claimant Attorneys
Karl Goodwin (Saif), Defense Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

Liberty Northwest Insurance Corporation, on behalf of Eagle-Picher Minerals Inc., requests
review of those portions of Administrative Law Judge (AL]) McWilliams' order that: (1) set aside its
responsibility denial of claimant's aggravation claim for his current low back and left leg condition; and
(2) upheld the SAIF Corporation's responsibility denial, on behalf of A Kleene Sweep Chimney Service,
of claimant's aggravation claim for the same condition. Claimant cross-requests review of that portion
of the order that declined to award an assessed attorney fee for work at all levels of appeal pursuant to
ORS 656.388(1) and 656.386(1). On review, the issues are responsibility and attorney fees. We reverse
in part and modify in part.

FINDINGS OF FACT

We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

As a preliminary matter, we address the procedural posture of this case. Claimant has an
accepted 1989 low back injury claim with SAIF and an accepted 1991 low back injury claim with Liberty.
Both claims have been closed. In 1994, claimant sought treatment for a worsened low back condition
and filed aggravation claims with each insurer. SAIF and Liberty each denied aggravation and
responsibility for the claim. Claimant requested a hearing.

The ALJ issued a January 31, 1995 Opinion and Order which set aside SAIF's aggravation denial
and upheld its responsibility denial. The same order set aside Liberty's aggravation and responsibility
denials. A March 4, 1996 Order on Review vacated the Opinion and Order in its entirety and remanded
the case to the ALJ for further proceedings to determine whether claimant's condition had "actually
worsened” under amended ORS 656.273.

By agreement of the parties, a new hearing was not convened, nor were additional exhibits
offered into evidence. After unrecorded closing arguments, the AL]J issued a June 24, 1996 Opinion and
Order on Remand, concluding that claimant's low back condition had "actually worsened,” thus
establishing a compensable aggravation. The parties do not challenge this issue on review. The AL]J did
not revisit the responsibility issue; however, SAIF's responsibility denial was upheld and Liberty's
responsibility denial was set aside.

On review, Liberty and claimant argue that SAIF should be found responsible for claimant's
current low back claim. Consequently, pursuant to our de novo review authority, we proceed to
address the responsibility issue.

Responsibility

We recap the relevant facts. In 1989, claimant compensably injured his low back at SAIF's
insured. SAIF accepted a low back strain and herniated disc for which claimant received surgery. The
claim was closed and claimant was awarded 16 percent unscheduled permanent disability. In 1991,
while working at Liberty's insured, claimant injured his low back while lifting. Claimant filed an
aggravation claim against SAIF and a "new injury” claim against Liberty. Pursuant to a March 10, 1992
Stipulation, as amended March 25, 1992, the parties agreed, inter alia, that SAIF's aggravation and
responsibility denials were upheld and that Liberty accepted claimant's August 21, 1991 back strain, but
not claimant's lumbar disk or worsened disk condition. (Exs. 25, 26). In 1994, claimant experienced low
back and bilateral leg symptoms, worse on the left.
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On review, Liberty asserts that: (1) SAIF is precluded from attempting to shift responsibility for
claimant's disc condition to Liberty, as responsibility for claimant's disc condition was settled by the
1992 Stipulation; and (2) ORS 656.308(1) is applicable.

The correct interpretation of an unambiguous agreement1 is a question of law, based on the
terms of the agreement as a whole. Pollock v. Tri-Met, Inc., 144 Or App 431 (1996). To construe an
agreement is to render all of its provisions harmonious and to carry into effect the actual purpose and
intent of the parties as derived from the terms of the agreement. 1d.

Here, we conclude that the parties intended to establish that claimant sustained a "new
compensable injury,” namely, a low back strain. Thus, by virtue of the stipulation, the parties agreed
that Liberty would remain responsible for future compensable medical services and disability relating to
the compensable condition unless claimant sustained a new compensable injury involving the same
condition. See ORS 656.308(1). We conclude that the parties also agreed that Liberty would not be
responsible for claimant's herniated disc or worsened herniated disc condition, which was part of SAIF's
accepted claim. However, contrary to Liberty's contention, responsibility for claimant's current
condition has not necessarily been decided by the stipulation. Rather, we must first determine whether
claimant's "current condition" is the same condition as either his 1989 condition or his 1991 condition.

Liberty contends that ORS 656.308(1) applies in this case because claimant's further disability or
need for treatment involves the same disc condition that was processed as part of SAIF's 1989 claim, and
for which SAIF remained responsible subsequent to the 1992 Stipulation, in which the parties agreed
that Liberty accepted claimant's 1991 low back strain, but not a herniated disc or worsened disc
condition.

ORS 656.308(1) provides:

"When a worker sustains a compensable injury, the responsible employer shall remain
responsible for future compensable medical services and disability relating to the
compensable condition unless the worker sustains a new compensable injury involving
the same condition. If a new compensable injury occurs, all further compensable
medical services and disability involving the same condition shall be processed as a new
injury claim by the subsequent employer.”

When benefits are sought for "further compensable medical services and disability subsequent to
a new injury,” ORS 656.308 applies only if claimant's current condition is materially related to a
compensable injury and involves a condition that has previously been processed as a part of a
compensable claim. Responsibility is then assigned to the insurer with the most recent accepted claim
for that condition. Smurfit Newsprint v. DeRosset, 118 Or App 368, 371-72 (1993); Armand ]. DeRosset,
45 Van Natta 1058 (1993). Neither insurer disputes the compensability of claimant's current
condition/aggravation claim on review. Consequently, the issue is whether claimant's "current
condition” involves the "same condition” as that previously accepted by SAIF in 1989 or by Liberty
Northwest in 1992.

In 1989, when claimant was employed by SAIF's insured, he filed an injury claim for "strain of
lower back.” (Ex. 4). SAIF accepted the claim. (Ex. 6). Claimant experienced low back and radicular
pain in the left leg. He was subsequently diagnosed with a herniated disc at L5- 62 on the left and
amputation of the left L6 nerve root sheath, for which he received a microsurgical lumbar diskectomy.
(Exs. 7, 8). Claimant received 14 percent unscheduled permanent disability for that condition. (Exs. 13,
14A).

On August 21, 1991, claimant sought treatment for low back pain after a lifting incident at
Liberty Northwest's insured. Claimant was diagnosed with chronic low back pain secondary to the 1989
injury. (Exs. 14, 17, 19-3, 22-7). SAIF denied aggravation and responsibility. Pursuant to the March 10,

1 None of the parties maintains that the settlement agreement is ambiguous.

2 X-rays revealed that claimant has six true lumbar vertebrae. (Ex. 7). At the time of the 1989 injury and surgery, Dr.
Newby identified the location of claimant’s herniated disc as L5-6; subsequent examiners also referred to it as L5-S1. (Exs. 5, 8).
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1992 stipulation, as amended March 25, 1992, the parties agreed, inter alia, that SAIF's denials were
upheld and that Liberty accepted the August 21, 1991 low back strain, but did not accept claimant's
lumbar disc or worsened disc condition. (Exs. 25, 26).

Claimant sought further treatment in 1994 for low back and left leg pain with left foot numbness
after climbing in and out of his pickup truck. (Ex. 31, 31A, 31B). Dr. French, claimant's attending
physician, reported that, subsequent to the 1991 strain injury, claimant had experienced some residual
discomfort but a good functional outcome. Dr. French diagnosed radiculitis (nerve root irritation) of the
L5 or S1 nerve root corresponding to the same level as the 1989 disc and surgery, which, he opined, was
probably caused by a herniation or reherniation of a disc. (Ex. 48A). Accordingly, as diagnosed by Dr.
French, claimant's 1994 radiculitis condition resulted from the 1989 disc and surgery, which is the same
condition as his 1989 low back claim. Thus, because we conclude that claimant's 1994 radiculitis
involved the same condition as his 1989 injury, ORS 656.308(1) is applicable. Accordingly, SAIF remains
responsible for claimant's medical services and disability.

Moreover, even if ORS 656.308(1) was not applicable in this case, the medical evidence supports
the conclusion that claimant's 1989 injury with SAIF's insured was the major contributing cause of
claimant's current condition and need for treatment. Five doctors rendered opinions on causation: Drs.
Olson, Stanford, Strum, Brooks and French.

Drs. Olson and Stanford, who examined claimant for Liberty, diagnosed claimant's low back
condition as "residuals of back surgery with more probable than not, myofascial pain syndrome with
aggravation.” They initially appeared to attribute claimant's condition to both the 1989 and 1991 low
back injuries, although the mechanism of the relationship is far from clear in their April 19, 1994 report.
Upon subsequent questioning by Liberty, the doctors clarified their opinion to assert that the 1991 injury
was not involved in claimant’s current acute muscle spasm. They relied on the emergency room report
that indicated that claimant had been free of pain since 1992. (See Ex. 43). Dr. Stanford provided
further clarification, stating that one would expect the 1991 back strain to resolve within a few months,
and any subsequent difficulty was more likely than not related to the 1989 injury and surgery. (Ex. 47).
Dr. Stanford also indicated that claimant had experienced degenerative lumbar disc disease since 1989 in
relation to his prior surgery, and opined that claimant’s degenerative arthritic changes as a result of his
surgery and the spinal stenosis that resulted from the arthritic changes were the cause of the current
worsening. (Id.) Dr. French, claimant's attending physician, concurred in this opinion. (Ex. 48).

Drs. Strum and Brooks, who examined claimant for SAIF, diagnosed claimant's current
conditions as chronic lumbosacral pain and status post discectomy with perhaps early degenerative disc
disease. They found no objective findings during their May 12, 1994 examination and concluded that
there was no objective evidence of any pathological worsening of claimant's 1989 injury. (Ex. 45).
Although they had a complete medical history, the doctors did not offer an opinion in regard to the
effect of claimant's 1991 injury on his current low back condition. (Ex. 45).

Dr. French diagnosed claimant’s condition as "Radiculopathy, status post decompression with
subsequent lumbar strain.” (Ex. 48A, 49). In response to a letter from SAIF, Dr. French agreed with
Drs. Strum and Brooks' report (with one exception not relevant here). (Ex. 50). Subsequently, during a
deposition, Dr. French revised that opinion, stating that he thought that claimant’'s current low back
condition, an irritated nerve root corresponding to the same level as the previous surgery, was related to
the 1989 herniated disc; however, because claimant reported residual back symptoms after the 1991
injury, he opined that the 1991 injury continued to play a minor role in causing claimant's current
condition, explaining that the nerve root involvement resulted from a herniated disc, a chemical
irritation of the nerve root, or tension on the nerve root. Finally, Dr. French indicated that, although
the 1991 injury contributed to claimant's current condition, the major cause was claimant's 1989
herniated disc and subsequent surgery. (Exs. 52-8, -20, -29, -31, -32, 42, -44).

Of the five doctors, Drs. French, Olson and Stanford opined that the major contributing cause of
claimant's current low back condition was the 1989 injury; their only disagreement was the degree to
which the 1991 injury contributed to the current condition. We find these opinions to be more
persuasive than those of Drs. Strum and Brooks, who, at most, considered the magnitude of the
worsened 1989 injury without offering an opinion on causation. Somers v. SAIF, 77 Or App 259, 263
(1986) (we give the most weight to opinions that are both well-reasoned and based on complete
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information). Consequently, taken together, the medical reports by Drs. French, Olson and Stanford
establish that the major contributing cause of claimant's current low back condition was his 1989 low
back injury, herniated disc and subsequent surgery. Accordingly, SAIF is responsible for claimant's
current low back condition.3

Attorney Fees

ORS 656.388(1) and ORS 656.386(1) authorize a separate attorney fee at each level of
adjudication when a claimant prevails finally over a denied claim. Consequently, claimant is entitled to
an attorney fee for services regarding the compensability/aggravation issue at hearing, on Board review,
and before the Hearings Division on remand, to be paid by SAIF. Accordingly, after considering the
factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable fee for
claimant's counsel's services before the Hearings Division (including remand) and on Board review
(twice) is $5,500, payable by SAIF, the responsible insurer. This award is in lieu of all prior awards. In
reaching this conclusion, we have particularly considered the time devoted to the
compensability/aggravation issue (as represented by the hearing record and claimant’s appellate briefs),
the complexity of the issue, the value of the interest involved, and the risk that claimant’s counsel might
go uncompensated.

ORDER

The AL]J's order dated June 24, 1996 is reversed in part, modified in part, and affirmed in part.
That portion of the SAIF Corporation's denial denying responsibility is set aside and the claim is re-
manded to SAIF for processing in accordance with law. Liberty Northwest Insurance Corporation's
compensability/aggravation and responsibility denials are reinstated and upheld. In lieu of all prior at-
torney fee awards, for claimant's counsel's services before the Hearings Division and on Board review,
claimant's attorney is awarded $5,500, to be paid by SAIF. The remainder of the AL]'s order is
affirmed.

3 Where actual causation with respect to a specific identifiable employer is proven, it is not necessary to rely on judicially
created rules of assignment pertaining to successive or concurrent employments. See Eva R. Billings, 45 Van Natta 2142 (1993).
Thus, because we have concluded that claimant has established actual causation, it is not necessary for us to rely on the last injury
rule under Industrial Indemnity v. Kearns, 70 Or App 583 (1984). Moreover, because we have concluded that SAIF is the
responsible employer, we need not address Liberty's argument that SAIF is precluded from attempting to shift responsibility for its
accepted disc condition to Liberty.
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In the Matter of the Compensation of
ANTHONY ]. TELESMANICH, Claimant
WCB Case No. 95-10751
ORDER ON REVIEW
Welch, Bruun, et al, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (AL]) Podnar's order that: (1) denied
claimant's request to defer the hearing to await an evaluation by the Department of those conditions
accepted by the SAIF Corporation after issuance of the Order on Reconsideration (a right knee and right
elbow contusion, right shoulder strain and lumbar strain); (2) declined to award an assessed attorney fee
under ORS 656.386(1) based on SAIF's "post-reconsideration” acceptances; and (3) affirmed the Order on
Reconsideration awarding 3 percent (4.5 degrees) unscheduled permanent disability for a right hip
condition and 7 percent (10.5 degrees) scheduled permanent disability for loss of use or function of the
right forearm. In its respondent’s brief, SAIF contests that portion of the ALJ's order that directed it to
pay claimant's scheduled permanent disability award at a rate of $347.51 per degree. Claimant also
moves for waiver of the Board's rules for acceptance of his untimely filed brief. On review, the issues
are claimant's procedural motion, the AL]J's deferral ruling, extent of permanent scheduled disability,
and rate of permanent disability and attorney fees. We affirm in part and reverse in part.
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FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of the second sentence of the second
paragraph on page 3. We briefly summarize the pertinent facts as follows:

Claimant was compensably injured on July 26, 1993, when an automatic gate malfunctioned.
SAIF accepted claimant's claim for abrasions of the right hand and left shin on September 30, 1993. In
November 1993, claimant wrote to SAIF making a claim for injury to his right elbow, right hip, right
knee and low back, right carpal tunnel syndrome and post-concussion headache. On January 28, 1994,
SAIF accepted claimant's right carpal tunnel syndrome and meralgia paresthetica, secondary to an injury
of the lateral femoral cutaneous nerve in the right hip.

Claimant was declared medically stationary as of December 19, 1994. His treating doctor opined
that claimant did not sustain any permanent impairment as a result of the July 26, 1993 incident. The
claim was closed by Determination Order issued January 31, 1995, which awarded no permanent
disability.

Claimant requested reconsideration and a medical arbiter was appointed. On September 1,
1995, claimant was examined by Dr. Gancher, who found decreased right hip motion, decreased right
wrist motion and a chronic condition limiting repetitive use of the right forearm. Dr. Gancher also
reported that claimant exhibited 4/5 strength in the fingers of his right hand due to referred pain in the
dorsal region.

A September 15, 1995 Order on Reconsideration awarded claimant 3 percent unscheduled
permanent disability for the right hip and 7 percent scheduled permanent disability for loss of use or
function of the right forearm. Shortly thereafter, claimant requested a hearing alleging the "de facto"
denial of certain conditions arising from the July 26, 1993 incident, including injuries to his right knee,
right elbow, right shoulder and low back. SAIF accepted these particular injuries on December 12, 1995.

CONCLUSIONS OF LAW AND OPINION

Motion for Waiver of Rules

Claimant moves for waiver of the Board rules, acknowledging that his appellant's brief was
untimely filed due to a clerical error. SAIF does not object to claimant's motion. In light of SAIF's
position, we grant claimant’s motion for waiver of the Board rules. See Juan M. Delgado, 48 Van Natta
1198 (1996). Consequently, we consider claimant's appellant’s brief on review.

Deferral Rulin

The AL] declined to defer the hearing concerning the extent of permanent disability. = On
review, claimant argues that the AL] should have deferred the hearing and remanded the claim to the
Department for evaluation of the conditions accepted by SAIF subsequent to the Order on
Reconsideration. Claimant does not contend that he is not medically stationary or that his claim was
prematurely closed, but only that all of his compensable conditions should be rated together by the
Department.

We affirm the ALJ's decision not to defer the hearing based on Rodney V. Boqua, 48 Van Natta
357 (1996). There, the employer accepted the claimant's cervical condition six days after an extent
hearing (concerning other, previously accepted injuries) and eight months after the claim had been
closed. In affirming the AL]J's decision not to reopen the record to determine whether the claimant's
injury claim had been prematurely closed, we held that the employer's "post-hearing" acceptance of the
cervical condition did not automatically mean that the claim was prematurely closed. Rather, we
reasoned that pursuant to its "post-hearing” acceptance, the employer was required to process the
cervical claim as required by law, including payment of any compensation to which the claimant would
be entitled as a result of the newly accepted condition.

Although the issues were different, the practical effect of our Boqua decision was to allow the
Hearings Division to review the Order on Reconsideration and evaluate the conditions rated therein,
while directing the carrier to process the later accepted condition as required by law. To the extent the
claimant in Boqua objected to the carrier's processing and/or rating of the later accepted condition, he
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was able to request reconsideration and a hearing at the appropriate time. 1 Consequently, in this case,
we see no reason to defer evaluation of claimant's previously accepted right hand, right hip and right

‘ carpal tunnel syndrome conditions.

We do not adopt that portion of the ALJ's order which found no evidence of impairment
resulting from the later accepted conditions. As of the date of hearing, these later accepted conditions
had not been processed and/or rated by SAIF and had not been subject to reconsideration by the
Department. Under such circumstances, the ALJ's finding was premature. Instead, such an impairment
determination must await SAIF's processing and closure of the claim for these later accepted conditions.
Following that closure and determination, to the extent claimant objects to SAIF's or the Department's
rating of these later accepted conditions, he may then request reconsideration and a hearing at the
appropriate time,

Extent of Scheduled Permanent Disability

The ALJ aftirmed the Order on Reconsideration's award of 7 percent scheduled permanent
disability for loss of function of the forearm. This award consisted of 2 percent for lost wrist range of
motion (OAR 436-35-080(1)) (WCD Admin. Order 6-1992) and 5 percent for a chronic condition (OAR
436-35-010(6)).

On review, claimant renews his contention that he is entitled to an additional 9 percent for loss
of muscle strength in the right hand. Loss of strength is rated when the cause is a peripheral nerve
injury. OAR 436-35-110(8) (WCD Admin. Rules 6-1992). As the ALJ found, there is no evidence
indicating claimant's right hand strength loss was caused by a peripheral nerve injury or loss of muscle.
Rather, the medical arbiter specifically related the strength loss in claimant's index and long fingers to
"referred pain” in the dorsal region of claimant's right hand. (Ex. 26-3). On this record, we agree with
the ALJ that claimant is not entitled to additional scheduled permanent disability. See Opal L.

‘ Whelchel, 47 Van Natta 2417 (1995) (loss of strength due to pain and giveway weakness not ratable
under OAR 436-35-110(8)).

Rate of Permanent Disability

The ALJ found that, because claimant's claim existed at the time of the effective date of Senate
Bill 369, the amendments to ORS 656.214(2) were applicable and claimant's scheduled disability award
should be paid at the rate of $347.51 per degree. On review, SAIF contends that the ALJ erred in
applying amended ORS 656.214(2). Specifically, SAIF argues that because claimant's injury occurred
between January 1, 1992 and December 31, 1995, the rate of permanent disability is governed by Section
18(1) of SB 369 (amending Section 2, chapter 745, Oregon Laws 1991) rather than ORS 656.214(2). We
agree.

Section 18 provides, in pertinent part, as follows:

"(1) Notwithstanding the method of calculating permanent partial disability benefit
amounts provided in ORS 656.214(2), for injuries occurring during the period beginning
January 1, 1992, and ending December 31, 1995, the worker shall receive an amount
equal to 71 percent of the average weekly wage times the number of degrees stated
against the disability as provided in ORS 656.214 (2) to (4).”

N %k % % %

"(3) Benefits referred to in this section shall be paid in the basis of the benefit amount in
effect on the date of the injury.”

Subsequent to the AL]J's order, in Sharon L. Hand, 48 Van Natta 1798 (1996), we held that, in light of
‘ the "notwithstanding” clause at the beginning of Section 18(1), the legislature intended that Section 18(1)

1 Indeed, in a later proceeding, we evaluated the extent of permanent disability arising out of the claimant's
subsequently accepted cervical condition and determined that a preponderance of the evidence failed to establish any cervical
impairment due to the claimant’'s compensable injury. See Rodney V. Bogua, 48 Van Natta 2213 (1996).
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and not ORS 656.214(2) govern the rate of permanent partial disability for injuries occurring between
January 1, 1992 and December 31, 1995. Cf. Randy L. Dare, 48 Van Natta 1230 (1996) (holding that
amended ORS 656.214 applies retroactively to injuries occurring prior to January 1, 1992).

In this case, claimant was injured on July 26, 1993. The law in effect at that time provided that
scheduled permanent disability awards shall be paid at the rate of $331.41 per degree. Based on SB 369,
section 18 and Sharon L. Hand, supra, we reverse that part of the ALJ's order directing that claimant's
scheduled permanent disability award be paid at the rate of $347.51 and reinstate the dollar amount
awarded by the Order on Reconsideration.

Attorney Fees

We adopt and affirm the ALJ's decision not to award an insurer-paid attorney fee under ORS
656.386(1). See Shannon E. Jenkins, 48 Van Natta 1482 (1996) (hearing request does not constitute
communication in writing under ORS 656.262(6)(d)); see also Jerome M. Baldock, 48 Van Natta 355
(1996) (no attorney fee authorized under ORS 656.386(1) where carrier did not "refuse to pay”
compensation).

ORDER

The ALJ's order dated June 5, 1996 is affirmed in part and reversed in part. Those portions of
the order directing SAIF to pay claimant's scheduled permanent disability award at the rate of $347.51
per degree and awarding an "out-of-compensation” attorney fee are reversed, and the dollar amount

“awarded by the Order on Reconsideration is affirmed. That part of the order rating claimant's
impairment for the later accepted conditions is also reversed. SAIF is directed to process the claim for
the "post-closure” accepted conditions according to law. The remainder of the order is affirmed.
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In the Matter of the Compensation of
CHARLES L. WALLACE, Claimant
WCB Case No. 95-12610
ORDER ON REVIEW
Darris K. Rowell, Claimant Attorney
Mannix, Nielsen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (ALJ]) Myzak's order which upheld the
insurer's denial of his current low back condition. On review, the issues are the procedural validity of
the insurer's denial and compensability. We affirm.

FINDINGS OF FACT

Claimant, a produce manager for the insured, experienced an onset of low back pain with
radiation into the left leg while lifting watermelons. Dr. Tilley initially diagnosed a mid-back strain.
(Ex. 3). Claimant then came under the care of Dr. Brust, who diagnosed a lumbar strain. (Ex. 8).
Claimant was then referred to a neurosurgeon, Dr. Kim, for an evaluation of whether claimant had a
herniated disc. Dr. Kim also diagnosed a low back strain. (Ex. 13-3).

After an examining physician, Dr. Kirschner, opined on August 9, 1995 that it was unlikely that
claimant's current need for treatment was related to the July 3, 1995 incident, the insurer denied the
compensability of claimant's low back claim on August 18, 1995. (Ex. 23). Dr. Brust concurred with Dr.
Kirschner's report on August 21, 1995 and noted that claimant had severe chronic anxiety reaction
status. (Ex. 25).

On October 12, 1995, the employer issued another denial, which stated that the insurer stood by
its position that the original denial should be upheld, but that, as an "alternative” position, if claimant
did suffer a low back injury on July 3, 1995, the condition fully resolved by August 21, 1995. (Ex. 33).
The insurer then wrote that it denied the compensability of "any and all current conditions, physical or
psychological, effective August 21, 1995, even if it is established that [claimant] had an actual injury
incident on July 3, 1995." Id.
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By an October 26, 1995 Notice of Acceptance, the insurer subsequently accepted a low back
strain. (Ex. 34). Claimant and the insurer then executed a settlement stipulation, in which the insurer
acknowledged the withdrawal of the August 18, 1995 denial. The parties agreed that the withdrawal of
the initial denial would not "prevent the employer from issuing any current conditions denial for any
date subsequent to July 3, 1995...." (Ex. 35-2). The agreement further reiterated that the acceptance of
the low back strain would not in "any fashion prejudice the employer from issuing a current conditions
denial.” 1d. In the order portion of the stipulation, the parties then recited that all hearing requests
were dismissed with prejudice as to all issues raised or raisable, with the exception of the insurer's
"continuing right to issue a current condition denial for a date subsequent to July 3, 1995, and subject to
the claimant’s right to challenge any such current conditions denial in a separate proceeding.” (Ex. 35-
3).

Claimant requested a hearing appealing the October 12, 1995 denial of his current condition as
of August 21, 1995. On December 4, 1995, the insurer closed the accepted portion of the claim by
Notice of Closure.

CONCLUSIONS OF LAW AND OPINION

The AL] upheld the insurer's denial of claimant's current low back condition. In doing so, the
AL]J determined that the insurer's "pre-closure” current condition denial was procedurally valid and that,
on the merits, claimant's current low back condition was not compensable.

The ALJ cited three reasons for upholding the procedural validity of the insurer's current
conditions denial. First, the AL] reasoned that, because the denial was issued before acceptance of the
lumbar strain condition, it was not intended to circumvent the claim closure process. Second, the AL]J
found that the parties had "waived" all procedural defects in the current condition denial by reason of
the stipulation. Finally, the AL] reasoned that a current condition denial of a separate and distinct
condition was legally permissible during the pendency of an "open” claim.

On review, claimant contends that the insurer's "pre-closure” current condition denial is invalid
because it was not based on a "combined condition.” See ORS 656.262(7)(b); ORS 656.268(1)(a).
Further, claimant asserts that, even if procedurally valid, the insurer's denial was improper because his
current low back condition is compensable on the merits. Claimant also argues that he did not "waive"
his right to challenge procedural defects with respect to the current condition denial and that, if he did,
the insurer, in turn waived its rights to raise claimant's "waiver" as an affirmative defense. We need
not address claimant's "waiver" arguments, because, even if claimant is not precluded from contesting
the procedural validity of the insurer's denial, we would still find that the insurer's denial was a proper
"pre-closure” denial of claimant's current low back condition, both procedurally and substantively.

The AL] determined that there was no "combined condition” consisting of claimant's low back
condition and an alleged preexisting psychological condition. The parties do not challenge that finding.
Moreover, the insurer's "current condition” denial was not based on a "combined condition.” Therefore,
we conclude that neither ORS 656.262(7)(b) and ORS 656.268(1)(a) are applicable.

In Elizabeth B. Berntsen, 48 Van Natta 1219 (1996), we held that a "pre-closure” denial of a
current condition was invalid when the condition was neither a "combined" nor a "consequential”
condition. In so doing, we concluded that the rationale expressed in Roller v. Weyerhaeuser Co., 67 Or
App 583, mod 68 Or App 743, rev den 297 Or 124 (1984), remains viable despite the enactment of
amended ORS 656.262(6)(c) and (7)(b) (which allow for the issuance of denials of "combined" or
"consequential” conditions whenever the compensable injury ceases to be the major contributing cause
of the "combined” or "consequential” condition, including before claim closure).

Prior to closure of the claimant’s compensable back claim in Berntsen, the carrier issued a denial
of her current back condition. Contending that the claimant's current condition constituted either a
"combined” or "consequential” condition, the carrier asserted that the denial was appropriate under ORS
656.262(6)(c) and 656.262(7)(b). We disagreed with the carrier's assertion. Finding that the medical
evidence failed to support either a "combined” or "consequential” condition, we determined that neither
of the aforementioned statutes were applicable. Consequently, based on the rationale expressed in
Roller, we held that, since the carrier's "pre-closure” denial was for the same condition that it had
previously accepted, the denial was procedurally improper and invalid.
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Therefore, under Berntsen, a "pre-closure” denial of a current condition is invalid in the absence
of a "combined” or "consequential” condition, provided the denial is for the same condition previously
accepted. While the current condition denial in this case, like that in Berntsen, was not based on a
combined or consequential condition, unlike Berntsen, we do not find claimant’'s current low back
condition to be the same condition as previously accepted.

In reaching this conclusion, we agree with the ALJ's reasoning that claimant's current low back
condition is not related to his accepted low back strain and is, instead, psychologically based. Inasmuch
as claimant's current condition is not related to the previously accepted low back condition, we conclude
that the insurer's denial was a valid "pre-closure” current condition denial, both procedurally and
substantively. See Zora A. Ransom, 46 Van Natta 1287 (1994) (upholding "pre-closure” denial not based
on ORS 656.005(7)(a)(B) where the claimant's current low back strain condition was not related to the
accepted low back strain).

ORDER

The ALJ's order dated June 18, 1996 is affirmed.

January 22, 1997 Cite as 49 Van Natta 54 (1997)

In the Matter of the Compensation of
MICHAEL T. ALIOTH, Claimant
Own Motion No. 95-0128M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
C. David Hall, Claimant Attorney

Claimant requests review of the self-insured employer's October 20, 1996 Notice of Closure
which closed his claim with an award of temporary disability compensation from September 9, 1995
through October 17, 1996. The employer declared claimant medically stationary as of October 17, 1996.
Claimant contends that he is entitled to additional benefits as he was not medically stationary when his
claim was closed.

"Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that he was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the October 20, 1996 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App
694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12 (1980). We generally
defer to the opinion of claimant's treating physician, absent persuasive reasons to do otherwise.
Weiland v. SAIF, 64 Or App 810 (1983).

The employer contends that claimant was medically stationary on October 20, 1996, when it
closed his claim. The employer further contends that claimant's treating physician "has misunderstood
the nature of medically stationary status and that his comments clearly indicate that [claimant] is legally
medically stationary.” However, we do not find persuasive evidence in the record to support the
appropriateness of the employer's closure on October 20, 1996.

The record does not contain any medical evidence which indicates that claimant was medically
stationary on October 20, 1996. On November 11, 1996, Dr. Johansen, claimant's treating physician,
opined that:

"I feel that placing [claimant] on Medically stationary at this time maybe be [sic] the
wrong thing to do because I feel there is still problems with his foot that have not been
corrected or not able to be treated.”

On December 11, 1996, in response to the employer's request to "confirm that [claimant's]
condition is medically stationary,"” Dr. Johansen opined that:
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"As far as time, materials, etc., I cannot say that [claimant's foot] may not improve. At
this juncture I cannot help him anymore. He may need shoes, orthotics in the future.
As fare as the above definition [of medically stationary] - I do not agree with [claimant's]
being medically stationary."

Here, on two occasions, Dr. Johansen has opined that claimant "still had problems with his foot
that have not been corrected.” On the second occasion, Dr. Johansen was presented with the definition
of medically stationary. The employer defined medically stationary as "no further material improvement
would reasonable [sic] be expected from medical treatment, or the passage of time.” Although Dr.
Johansen also indicated that some of claimant's condition is "unrepairable,” he also indicated that "[a]s
far as [claimant’s] prognosis[,] it is difficult to tell.”

Furthermore, Dr. Johansen had not rendered any opinion regarding the status of claimant's
condition, nor had he referred claimant for orthotics casting by October 20, 1996. In an October 28, 1996
prescription referral to NovaCare Orthotics and Prosthetics, Dr. Johansen prescribed custom shoes for
claimant's compensable foot condition. In chart notes dated October 29, 1996 through November 29,
1996, Mr. Conyers, certified prosthetics optician, documented that claimant was being evaluated for
appropriate orthotics. In a letter dated November 29, 1996, Mr. Conyers noted that:

"Dr. Johansen is sending a second RX for an ankle foot orthosis to stabilize [claimant's]
ankle. We will be contacting [claimant] to schedule a casting appointment for this
brace."

On this record, we are not persuaded that the treatment prescribed by Dr. Johansen was
completed on October 20, 1996, nor are we persuaded that Dr. Johansen opined that claimant was
medically stationary when the employer closed his claim. ORS 656.005(17); Weiland v. SAIF, 64 Or
App at 810.

Accordingly, we set aside the employer's October 20, 1996 Notice of Closure as premature.
When appropriate, the claim shall be closed by the employer pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,050, payable by
the employer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

January 22, 1997 Cite as 49 Van Natta 55 (1997)

In the Matter of the Compensation of
CHRIS G. CLAUSEN, Claimant
WCB Case No. 95-11626
ORDER ON RECONSIDERATION
Terry & Wren, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Claimant]! requests reconsideration of that portion of our December 24, 1996 Order on Review
that upheld the insurer’s partial denial of claimant's claim for a C5-6 herniated disc condition. In our
order, we affirmed and adopted Administrative Law Judge (ALJ) McKean's reasoning and conclusions
regarding the compensability issue. On reconsideration, claimant alleges that neither the ALJ nor the
Board were impartial in deciding the compensability issue because both forums relied on medical
evidence that found that claimant had functional overlay.

1 Although represented at hearing and on review, claimant apparently is pro se on reconsideration. Since it does not
appear that the other parties received a copy of claimant's request, copies have been included with claimant's and the insurer's
attorney's copies of this order.
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We withdraw our order for reconsideration. Prior to issuing our Order on Review, we
independently reviewed the record and concluded that the ALJ accurately and thoroughly summarized
the evidence and the law and correctly applied the law to the facts of this case. After conducting our
reconsideration and reviewing claimant's arguments, we continue to find no reason to change or
supplement the AL]J's reasoning and conclusions which determined that claimant's C5-6 herniated disc
condition was not compensable.

Consequently, on reconsideration, we adhere to and republish our December 24, 1996 order.
The parties’ rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

January 22, 1997 Cite as 49 Van Natta 56 (1997)

In the Matter of the Compensation of
LISA A. HINER, Claimant
WCB Case No. 95-11008
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Mannix, Nielsen, et al, Defense Attorneys

Reviewed by Board Members Moller and Biehl.

Claimant requests review of those portions of Administrative Law Judge Howell's order that:
(1) dismissed her request for hearing concerning the reclassification of her September 19, 1990
compensable head, shoulder, neck, and low back injury claim; (2) declined to direct the self-insured
employer to process conditions found compensable, pursuant to a March 31, 1993 hearing and
subsequent review, as an aggravation of her 1990 compensable injury claim; and (3) declined to assess a
penalty for allegedly unreasonable claims processing. On review, the issues are claim classification,
aggravation, and penalties.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant's September 19, 1990 injury claim was accepted as nondisabling by the employer. (Ex.
5). Claimant does not assert that her claim was originally misclassified by the employer. Rather, she
asserts that her condition subsequently became disabling. Because claimant asserts that her condition
became disabling more than one year from the date of her original September 19, 1990 injury and
subsequent to the employer's October 11, 1990 acceptance, her five-year aggravation rights run from the
date of her original injury. See ORS 656.277(2); 656.273(4)(b); Liberty Northwest Ins. Corp. v. Koitzsch,
140 Or App 194, 197 (1996). Since more than five years have elapsed since her September 1990 injury,
claimant's aggravation rights have expired. ORS 656.273(4)(b).

In addition, contrary to claimant's assertion, the employer had no duty to reopen claimant's
claim following the 1993 litigation concerning the compensability of her neck, back fibromyalgia, thoracic
outlet syndrome and psychological conditions, particularly since claimant made no claim for aggravation
at that time.

ORDER

The ALJ's order dated May 6, 1996 is affirmed.
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In the Matter of the Compensation of
LILLIAN L. HORNIK, Deceased, Claimant
‘ WCB Case No. 95-07841
ORDER ON REVIEW (REMANDING)
William H. Skalak, Claimant Attorney
Lane, Powell, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The insurer requests review of Administrative Law Judge (ALJ) Galton's order that found
claimant permanently and totally disabled. On review, the issue is permanent total disability. We
remand.

FINDINGS OF FACT

Claimant began working for the employer in 1974. In 1991, claimant was involved in a work-
related motor vehicle accident and sustained fractures to the left leg and right ankle. Claimant
underwent surgery for both fractures. The insurer accepted the claim. (Ex. 1).

In February 1992, the insurer notified claimant of eligibility for vocational services. (Ex. 8).
Mary Shivell was assigned to be claimant’s vocational counselor.

In June 1992, claimant underwent surgery to decompress the tarsal tunnel in the right foot. (Ex.
20-2). Claimant continued to experience significant right foot symptoms.

In July 1994, claimant's attorney requested a change of vocational counselor. The insurer
approved the request. Before reassignment was accomplished, claimant died of natural causes on
November 25, 1994.

In February 1995, a Determination Order issued awarding to claimant's beneficiaries scheduled

permanent disability of 51 percent for the right leg and 41 percent for the left leg. On May 31, 1995, an

‘ Order on Reconsideration increased the left leg award to 44 percent scheduled permanent disability and
affirming the right leg award.

Claimant's husband and beneficiary requested a hearing, contending that claimant was
permanently and totally disabled. The ALJ admitted the testimonies of claimant’'s husband; Mary
Shivell; Richard Ross, a vocational evaluator and consultant who performed a record review on behalf of
claimant; and claimant's former supervisor, Garth Steffan. The ALJ also admitted a report from
Jeannette Tisher Jones, a vocational rehabilitation counselor who performed a record review on behalf of
the insurer.

CONCLUSIONS OF LAW AND OPINION

The ALJ concluded that claimant proved permanent total disability, whether based on the record
existing at the time of the Order on Reconsideration or on the entire record, which included "post-
reconsideration” documents and testimony.

Subsequent to the AL]J's order, in Virginia McClearen, 48 Van Natta 2536 (1996), we addressed
the effect of ORS 656.283(7) in a permanent and total disability proceeding. That statute in part
provides that "[e]vidence on an issue regarding a notice of closure or determination order that was not
submitted at the reconsideration required by ORS 656.268 is not admissible at hearing.” Based on the
express terms, we found that the statutory exclusion applied to the hearing in the case.

In McClearen, because the ALJ admitted "post-reconsideration” evidence consisting of reports
and testimonies from vocational consultants, we further examined whether ORS 656.287(1)1 provided an
exception to the evidentiary limitation in ORS 656.283(7). Based on the text, context, and legislative

1 ORS 656.287(1) provides:

‘ “Where there is an issue regarding loss of earning capacity, reports from vocational consultants employed by
governmental agencies, insurers or self-insured employers, or from private vocational consultants, regarding job
opportunities, the fitness of claimant to perform certain jobs, wage levels, or other information relating to claimant's
employability shall be admitted into evidence at compensation hearings, provided such information is submitted to
claimant 10 days prior to hearing and that upon demand from the adverse party for the person preparing such report
shall be made available for testimony and cross-examination.”
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history of ORS 656.287(1), we found evidence of legislative intent to apply the statute to permanent total
disability cases. Moreover, considering only the text of ORS 656.287(1), we found a grant of authority
for the admission of vocational consultant's reports at hearing, provided the consultant is made available
for cross-examination by the adverse party.

In McClearen, we further considered that, because such an interpretation undermined the
evidentiary limitation in ORS 656.283(7), the provisions were best harmonized by interpreting ORS
656.287(1) as a grant of authority to admit at hearing vocational reports so long as: (1) the reports were
previously submitted at the reconsideration proceeding; and (2) the other requirements of ORS
656.287(1) were satisfied. Finally, we decided that, if a report is admissible under this standard, the
authoring consultant's testimony at hearing also is admissible if the consultant is made available for
cross-examination and the adverse party exercises its right to cross-examination.

Applying McClearen to this case, we first note that the record in this case does not indicate what
part of the record was submitted on reconsideration.? For some evidence, this absence does not prevent
a finding concerning its admissibility at hearing. For instance, because the report from Jeannette Tisher
Jones was prepared after the Order on Reconsideration and there is no report from Richard Ross (thus
showing that no report from him could have been submitted at reconsideration), Ms. Jones' report and
‘Mr. Ross' testimony would appear to be inadmissible. Virginia McClearen, supra.

The record does contain reports from Ms. Shivell that were prepared before reconsideration.
There is nothing, however, telling us whether or not the reports were submitted on reconsideration.
Lacking such evidence, we are unable to decide the admissibility of Ms. Shivell's testimony at hearing.
Id.

The same is true for the medical evidence. The Order on Reconsideration solely referred to and
relied on an October 12, 1994 report from examining physicians Dr. Tesar and Dr. Wilson. In requesting
reconsideration, claimant's attorney submitted correspondence dated December 1993 from claimant's
treating physician, Dr. Wells. Because only these documents can be found to have been included in the
reconsideration record, we are unable to decide if the many additional reports admitted at hearing were
submitted at reconsideration.

Under ORS 656.295(5), we may remand a case to the AL]J for further evidence taking if we find
that the case has been improperly, incompletely or otherwise insufficiently developed. Bailey v. SAIF,
296 Or 41, 45 n 3 (1985). In order to satisfy this standard, a compelling reason must be shown for re-
manding. Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986). Here, as explained above, because
there is an absence of evidence in the record showing whether or not nearly all of the documents admit-
ted at hearing were submitted on reconsideration, we are unable to decide the propriety of their admis-
sion at hearing. We find such absence renders the record incompletely developed and thus, there is a
compelling reason for remanding.3 See Howard W. Cockeram, 48 Van Natta 1447 (1996) (Board re-
manded to ALJ to convene hearing and develop record in order to decide admissibility of certain
evidence).

Accordingly, the ALJ's order dated March 29, 1996 is vacated. This matter is remanded to AL]
Galton for further proceedings consistent with this order. Those proceedings maybe conducted in any
manner that the ALJ determines achieves substantial justice. Following those further proceedings, the
ALJ shall issue a final, appealable order.

IT IS SO ORDERED.

2 In this regard, we note that OAR 436-030-0155(6) allows for delivery to the Hearings Division of the original or certified
copy of the record on reconsideration when a hearing is scheduled following the appeal of a reconsideration order and the parties
or the ALJ requests such record. See also OAR 438-007-0018(7).

3 We find this case distinguishable from Neil A. Laufer, 49 Van Natta 26 (1997). In Laufer, we were able to determine
which exhibits admitted at hearing made up the reconsideration record because the Order on Reconsideration contained
"Explanatory Notes” describing the reconsideration record. Since we were able to determine which exhibits were submitted on
reconsideration and properly admitted at hearing, it was unnecessary to remand.

Here, except for referring to the October 12, 1994 report, the Order on Reconsideration did not indicate what documents
were submitted on reconsideration. Because we are unable to decide which documents were included in the reconsideration
record, remand is appropriate.
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In the Matter of the Compensation of
BOYD K. BELDEN, Claimant
WCB Case No. 95-08382
ORDER ON REVIEW
Schneider, et al, Claimant Attorneys
Karl Goodwin (Saif), Defense Attorney

Reviewed by the Board en banc.]

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Poland's order that found closure of claimant's left knee claim to be procedurally improper under ORS
656.262(7)(b). On review, the issues are the procedural validity of claim closure and, if valid, extent of
scheduled permanent disability. We modify.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the following supplementation and summary.

Pursuant to an October 12, 1993 Opinion and Order, a combined condition was found
compensable and ordered accepted. (Ex. 2A). This combined condition involved a left knee strain
which resulted from a combination of claimant's preexisting left knee condition resulting from a 1986
nonwork-related injury and an October 12, 1992 work-related twisting injury.

On September 30, 1994, claimant's treating surgeon, Dr. Robert Wilson, performed a closing
examination, finding claimant medically stationary with some reduced range of motion in the left knee.
Based on Dr. Wilson's report, the claim was closed by a November 1, 1994 Determination Order that
awarded, inter alia, 6 percent scheduled permanent disability for lost motion of the left knee. (Ex. 4).
Prior to claim closure, SAIF did not issue a current condition denial pursuant to ORS 656.262(7)(b).

Claimant requested reconsideration and raised, inter alia, the issues of premature closure and
impairment. Claimant disagreed with the impairment findings and requested a medical arbiter
examination. Dr. N. J. Wilson, orthopedic surgeon, was appointed medical arbiter and found some
reduced range of motion which he attributed to the preexisting 1986 left leg nonwork-related injury.
Based on this report, the Order on Reconsideration found no permanent impairment due to the accepted
condition and reduced the scheduled permanent disability award to zero. Claimant requested a hearing.

CONCLUSIONS OF LAW_AND OPINION

Preliminary Matter

At hearing and on review, claimant contends that the claim closure was procedurally improper
because SAIF did not issue a partial denial pursuant to ORS 656.262(7)(b)2 prior to closure. On review,
SAIF argues that claimant is precluded from making this procedural challenge to its closure because
claimant did not raise that issue during the reconsideration proceeding. Claimant counters that, in his
request for reconsideration, he raised the issue of premature closure, which includes any procedural
challenges to the claim closure. We agree with claimant.

No hearing shall be held on any issue not raised before the Department at reconsideration,
unless the issue arises out of the reconsideration order itself. ORS 656.268(8). Here, in his request for
reconsideration, claimant raised the issue of premature closure, among other issues. (Ex. 4B-2). We find
that the procedural propriety of a claim closure is included in the issue of "premature closure.”" Thus,
we conclude that raising the issue of premature closure adequately raised the issue of the procedural
validity of the closure and the applicability of ORS 656.262(7)(b). Accordingly, we address the merits of
claimant's challenge to the procedural validity of the closure.

1 Board Member Moller has recused himself from participation in this review. See OAR 438-011-0023.

2 ORS 656.262(7)(b) provides: "Once a worker's claim has been accepted, the insurer or self-insured employer must
issue a written denial to the worker when the accepted injury is no longer the major contributing cause of the worker's combined
condition before the claim may be closed.”




60 Boyd K. Belden,, 49 Van Natta 59 (1997)

Procedural Validity of Claim Closure

The ALJ found that claim closure was procedurally improper. In reaching this conclusion, the
AlL] relied on ORS 656.262(7)(b). Based on the text and context of the statute, as well as legislative
history, the ALJ reasoned that, because “claimant's injury involves a combined condition, and SAIF is
taking the position that the work injury is no longer the major contributing cause of the condition[,] * *
* SAIF must issue a current condition denial before the claim can be closed.” (Opinion and Order, page
4). Because SAIF did not issue a current condition denial prior to closing the claim, the ALJ set aside
the Determination Order and Order on Reconsideration resulting from that closure and remanded the
claim to SAIF for further processing consistent with the ALJ's order. While we agree with the ALJ that
ORS 656.262(7)(b) applies to claimant's claim, we find that the application of this statute requires a
different result, for the following reasons.

Subsequent to the ALJ's order, in Robin W. Spivey, 48 Van Natta 2363 (1996), we determined
under what circumstances ORS 656.262(7)(b) applies to a claim. Relying on the text and context of ORS
656.262(7)(b), as well as legislative history, we determined that ORS 656.262(7)(b) applies only when a
combined or consequential condition has been accepted, either voluntarily or by means of a litigation
order. Thus, we held, "[i]n order to determine whether ORS 656.262(7)(b) applies, it is first necessary to
make a factual decision regarding what condition(s) (combined or otherwise) have been accepted by the
carrier." Id. at 2365 n 4; SAIF v. Tull, 113 Or App 449 (1992). In reaching this holding, we determined
that the legislative intent in enacting ORS 656.262(7)(b) was to require the carrier to issue a denial of the
current condition if the accepted injury no longer was the major contributing cause of the combined or
consequential condition, in order for the carrier to take advantage of statutory provisions regarding
combined and consequential conditions. ORS 656.005(7)(a)(A) and (B) In addition, we rejected the
carrier's argument that ORS 656.262(7)(b) applied only to non-medically stationary claims.

Applying this interpretation to the facts in Spivey, we determined that, there, the accepted
condition was a cervical strain, without a combined or consequential component. Therefore, we
reasoned that ORS 656.262(7)(b) did not apply to that case and the carrier was not obligated to issue a
denial under that provision prior to closing the claim. Turning to the merits, based on the medical
arbiter's opinion, we determined that only 10 percent of the claimant's loss of cervical range of motion
was due to the accepted cervical strain, with the remaining 90 percent due to preexisting degenerative
disc disease. Therefore, we reduced the claimant's disability award accordingly. Spivey, supra.

Here, SAIF makes several arguments that ORS 656.262(7)(b) does not apply to this claim. We
address each argument separately. First, SAIF argues that the text and context of ORS 656.262(7)(b),
when read in conjunction with amended ORS 656. 268(1)(a) indicate that ORS 656.262(7)(b) applies

3 Ors 656.005(7)(a) provides, in relevant part:

"A ‘compensable injury’ is an accidental injury * * * arising out of and in the course of employment requiring medical
services or resulting in disability or death; an injury is accidental if the result is an accident, whether or not due to accidental
means, if it is established by medical evidence supported by objective findings, subject to the following limitations:

"(A) No injury or disease is compensable as a consequence of a compensable injury unless the compensable injury is the
major contributing cause of the consequential condition.

*(B) If an otherwise compensable injury combines at any time with a preexisting condition to cause or prolong disability or a
need for treatment, the combined condition is compensable only if, so long as and to the extent that the otherwise
compensable injury is the major contributing cause of the disability of the combined condition or.the major contributing cause
of the need for treatment of the combined condition.”

4 Amended ORS 656.268(1)(a) provides:

"(1) One purpose of this chapter is to restore the injured worker as soon as possible and as near as possible to a condition of
self support and maintenance as an able-bodied worker. Claims shall not be closed if the worker's condition has not become
medically stationary unless:

“(a) The accepted injury is no longer the major contributing cause of the worker's combined or consequential condition or
conditions pursuant to ORS 656.005(7) and the worker is not enrolled and actively engaged in training. When the claim is
closed because the accepted injury is no longer the major contributing cause of the worker's combined or consequential
condition or conditions, the likely impairment and adaptability that would have been due to the current accepted condition
shall be estimated.”
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only to the closure of non-medically stationary claims. Therefore, SAIF argues, because claimant's claim
was medically stationary at closure, ORS 656.262(7)(b) does not apply to that claim. For the reasons
expressed in Spivey, we continue to reject SAIF's argument that ORS 656.262(7)(b) applies only to non-
medically stationary claims.

SAIF also argues that, under the ALJ's rationale, it would be required to issue a current
condition denial of a combined condition under ORS 656.005(7)(a)(B) in every combined condition case
before a claim could be closed, even when the condition was medically stationary. Therefore, SAIF
argues, it would be impossible to close medically stationary claims that did not support a current
condition denial. SAIF's argument is without merit. Obviously, if a current condition denial is not
supportable, such a denial would not be appropriate and could subject the carrier to potential penalties
for an unreasonable denial under ORS 656.262(11). In that case, the cause of the disability resulting
from the combined condition would necessarily be the accepted condition and, if the claimant's
condition was medically stationary, the claim could be closed.

Thus, contrary to SAIF's argument, it is not impossible to close a combined condition claim
without issuing a current condition denial under ORS 656.262(7)(b). However, if the carrier closes an
accepted combined condition claim without first issuing a current condition denial, the carrier cannot
argue that a preexisting condition is responsible (or partially responsible) for the claimant's combined
condition disability. In this regard, evaluation of a worker's disability by the AL]J or the Board is made
as of the date of the Order on Reconsideration. ORS 656.283(7); 656.295(5). Thus, in the absence of a
"pre-closure” denial under ORS 656.005(7)(a)(B), the "combined condition" disability would be
considered due to the compensable injury. ORS 656.214(5); 656.268(16).

SAIF notes that ORS 656.214(5) provides that the criteria for rating unscheduled permanent
disability "shall be the permanent loss of earning capacity due to the compensable injury.” Therefore,
SAIF asserts that the "Department correctly rated claimant’'s condition based on impairment due to the
accepted injury according to ORS 656.214(2)" and reduced claimant's impairment to zero. (Appellant's
Brief, page 4). SAIF appears to assume that either ORS 656.262(7)(b) or ORS 656.214(5) applies in rating
disability. Given this choice, SAIF further assumes that ORS 656.214(5) controls. We disagree with
SAIF's assumption that it may pick and choose among the statutes that control rating disability.
Instead, both of these statutes apply in rating disability in combined condition claims. Furthermore, in
interpreting statutes, we must apply the interpretation that gives effect to all the applicable statutes.
ORS 174.010 (providing a general rule for statutory construction that "where there are several provisions
or particulars such construction is, if possible, to be adopted as will give effect to all"); PGE v. Bureau
of Labor and Industries, 317 Or at 611 (context of statute includes other provisions of the same statute,
as well as other related statutes); Davis v. Wasco IED, 286 Or 261, 272 (1979) (different statutory sections
on the same subject must be interpreted as consistent with and in harmony with each other).

Because the clear language of ORS 656.262(7)(b) requires the carrier to "issue a written denial to
the worker when the accepted injury is no longer the major contributing cause of the worker's combined
condition before the claim may be closed,” if such a pre-closure denial of the accepted combined
condition is not issued, any combined condition disability is necessarily considered "due to" the
compensable injury. Under that interpretation, both ORS 656.262(7)(b) and 656.214(5) are given full
effect.

Furthermore, another principle of statutory construction provides that we give effect to the more
specific provision. ORS 174.020. The amendment to ORS 656.262(7)(b) is a more recently enacted and
more specific statute than ORS 656‘214(5).6 ORS 656.262(7)(b) specifically relates to combined
conditions, whereas ORS 656.214(5) does not specify the type of condition it refers to. Therefore, if we

5 We note that this interpretation also gives full effect to ORS 656.268(16), which provides that “conditions that are direct
medical sequelae to the original accepted condition shall be included in rating disability of the claim unless they have been
specifically denied.” In this regard, if "medical sequelae” conditions are not specifically denied, they are included in rating
disability. In other words, absent a denial, any disability is necessarily considered "due to" the accepted condition under ORS
656.214(5).

6 Although ORS 656.214(5) was amended in 1995 under Senate Bill 369, that amendment dealt with the value of each
degree of unscheduled disability. The provision relating to the criteria for rating unscheduled disability was not amended.
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found it necessary to choose between the two statutes in order to interpret ORS 656.262(7)(b), and we
do not, we would find that ORS 656.262(7)(b) controls. Thus, under either interpretation of ORS
656.262(7)(b), if a pre-closure denial is not issued for an accepted combined condition under the terms of
ORS 656.262(7)(b), any disability relating to the combined condition is due to the accepted injury.

SAIF also argues that ORS 656.262(7)(b) does not apply to claimant's claim because "as a
threshold for application, the text of the statute expressly requires that the insurer take the position that
the accepted injury is no longer the major contributing cause of the combined condition.” (Appellant's
Brief, page 4). SAIF further argues that it did not take this position. Id. We disagree with such
reasoning. If SAIF is not contending that the major contributing cause of claimant’s combined condition
is no longer the accepted injury, then, as explained above, the disability resulting from that combined
condition is necessarily caused, in major part, by the accepted injury. SAIF may not avoid application of
ORS 656.262(7)(b) by stating that it does not contend the major contributing cause of the combined
condition is no longer the accepted condition, then argue that any disability caused by the combined
condition is due to the preexisting condition.

Finally, SAIF argues that, if it is not permitted to contest the cause of claimant's permanent
disability without first having issued a current condition denial under ORS 656.262(7)(b), it will be
"precluded at a later date from contesting the compensability of the combined condition" under Deluxe
Cabinet Works v. Messmer, 140 Or App 548 (1996) [Messmer II]. (Reply Brief, page 2). In Messmer 11,
the court held that the changes made by Senate Bill 369 to amended ORS 656.262(10) did not overturn
its earlier decision in Deluxe Cabinet Works v. Messmer, 130 Or App 254 (1994), rev den 320 Or 507
(1995) [Messmer 1], that a carrier is precluded from later denying compensability of a condition for which
permanent disability was awarded by a determination order where the carrier failed to challenge that
determination order.

Here, the only issues at hearing and on review are applicability of ORS 656.262(7)(b) and extent
of scheduled permanent disability. No current condition denial has been issued; therefore, the effect of
any such future current condition denial is not before us. Thus, we find premature the issue of the
effect of Messmer II on any subsequently issued denial. Accordingly, we decline to address the effect of
Messmer II on any subsequent denial and issue what, in effect, would be an advisory opinion.
Resolution of that issue must await litigation of any current condition denial that may be issued at some
future date.

Moreover, if SAIF is contending that it need not properly investigate the combined condition
claim prior to claim closure but still may later argue that the combined condition disability is due to a
preexisting condition, we disagree. Claims processing is the responsibility of the carrier. ORS
656.262(1). Therefore, it is the carrier's responsibility to investigate the claim prior to closure to
determine whether the accepted injury remains the major contributing cause of the worker's combined
condition.  As discussed above, the statutory scheme provides that, if the carrier makes this
determination and issues a pre-closure current condition denial pursuant to ORS 656.262(7)(b), it may
take advantage of the statutory provisions regarding combined and consequential conditions. On the
other hand, if the carrier fails to make this determination and fails to issue the appropriate pre-closure
denial under ORS 656.262(7)(b), it may not take advantage of the statutory provisions regarding
combined and consequential conditions.

In summary, we hold the following. First, ORS 656.262(7)(b) applies only when a combined or
consequential condition has been accepted, either voluntarily or by means of a litigation order. _Spivey,
supra. .Second, ORS 656.262(7)(b) applies whether or not the claimant is medically stationary. Third,
claims processing is the responsibility of the carrier; therefore, the carrier must investigate the cause of
any disability before claim closure. Fourth, where a combined or consequential condition has been
accepted, the carrier must issue a denial under ORS 656.262(7)(b) before closing the claim in order to
take advantage of the provisions of ORS 656.005(7)(a)(A) or (B) in regard to the causal relationship
between any impairment and the work injury. Fifth, if the carrier does not issue such a pre-closure
denial, then any combined or consequential condition disability is statutorily deemed due to the
accepted condition and, having failed to issue a pre-closure denial under ORS 656.262(7)(b), the carrier
may not argue otherwise.

We turn to the merits. In accordance with ORS 656.262(7)(b) and Spivey, our first inquiry in
determining applicability of ORS 656.262(7)(b) is to determine whether the accepted condition is a
combined condition. Whether a condition has been accepted is a question of fact. SAIF v. Tull, supra.
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Here, in 1986, claimant sustained a left knee injury as a result of a noncompensable motor
vehicle accident. On October 12, 1992, claimant twisted his left knee while working. (Ex. 1). SAIF
initially denied claimant's left knee injury claim, and claimant requested a hearing. Following the
hearing, a prior ALJ determined that claimant's work-related left knee strain injury combined with his
preexisting left knee condition, with the work injury being the major contributing cause of claimant's
combined condition. (Ex. 2A). The ALJ's order setting aside SAIF's denial was not appealed. On this
record, we find that claimant's "combined" left knee condition was ordered accepted by a litigation
order.” Thus, ORS 656.262(7)(b) is applicable. Spivey, supra.

SAIF did not issue a "pre-closure"” denial under ORS 656.262(7)(b). Because disability is rated as
of the date of the July 14, 1995 Order on Reconsideration and, in the absence of a "pre-closure" denial,
the "combined condition” disability is considered due to the accepted "combined condition,” we
conclude that claimant's left knee impairment is compensable. ORS 656.283(7); 656.295(5); 656.214(5);
656.268(16). In other words, because SAIF failed to issue a "pre-closure” current condition denial, SAIF
may not argue that claimant’s left knee impairment is not due to the accepted combined condition as of
the statutory "rating date," i.e., the date of the Order on Reconsideration.

Extent of Scheduled Permanent Disability

The extent of scheduled permanent disability is evaluated as of the date of the Order on
Reconsideration, applying the standards effective as of the date of the Determination Order or Notice of
Closure. ORS 656.283(7); 656.295(5); OAR 436-035-0003(2). Here, the claim was closed by a November
1, 1994 Determination Order. Therefore, the applicable standards are found at WCD Admin. Orders 6-
1992 and 17-1992.

Where a medical arbiter is used, impairment is determined by the medical arbiter, except where
a preponderance of medical opinion establishes a different level of impairment. Former OAR 436-35-
007(9). Here, Dr. Robert Wilson, claimant's treating physician, performed a closing examination on
September 30, 1994. (Ex. 2). On June 2, 1995, Dr. N. ]J. Wilson, medical arbiter, examined claimant.
(Ex. 5). We find the medical arbiter's evaluation more complete; therefore, we rely on that evaluation in
determining claimant's scheduled permanent disability.

The medical arbiter's report identifies three possible types of impairment in claimant's left knee:
(1) chronic condition; (2) chondromalacia; and (3) loss of range of motion. For the following reasons, we
find that only the loss of range of motion meets the requirements of the standards.

A worker may be entitled to scheduled chronic condition impairment where a preponderance of
medical opinion establishes that the worker is unable to repetitively use a scheduled body part due to a
chronic and permanent medical condition. Former OAR 436-35-010(6). This rule requires a medical
opinion of the medical arbiter or claimant's attending physician, or one with which the attending
physician has concurred, from which it can be found that the worker is unable to repetitively use a body
part due to a chronic and permanent medical condition. Weckesser v. Jet Delivery Systems, 132 Or App
325, 328 (1995). There must be medical evidence of at least a partial loss of ability to repetitively use the
body part. See Donald E. Lowry, 45 Van Natta 749, on recon 45 Van Natta 1452 (1993).

Here, we find no persuasive medical evidence of a partial loss of claimant's ability to repetitively
use his left knee. The medical arbiter indicated only that claimant "may have some limitations in his
ability to repetitively use his left knee.” (Ex. 5-3, emphasis added). This indication of a possible loss of
repetitive use of the left knee does not establish a partial loss of ability to repetitively use the body part.
Gormley v. SAIF, 52 Or App 1055 (1981); Donald E. Lowry, supra. Therefore, on this record, claimant
has failed to establish chronic condition impairment.

The medical arbiter also indicated that chondromalacia was present in claimant's left knee. (Ex.
5-3). However, the medical arbiter's opinion is inadequate to establish the factors for an award for
chondromalacia under former OAR 436-35-230(13). Pursuant to former OAR 436-35-230(13)(a), the rating
for chondromalacia is determined under the chronic condition rule, if the criteria of former OAR 436-35-
010(6) are met. As discussed above, the criteria of former OAR 436-35-010(6) are not met. In addition,

7 We further note that SAIF acknowledges that it accepted claimant’s "combined condition.” (Appellant's Brief, page 4).
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the requirements of former OAR 436-35-230(13)(b) are not met in that the medical arbiter did not
identify any of the required factors listed in that rule, i.e., grade IV chondromalacia, secondary strength
loss, chronic effusion, or varus or valgus deformity. To the contrary, the medical arbiter found no
strength loss or swelling. (Ex. 5-2).  Therefore, this record does not establish a rating for
chondromalacia.

Finally, the medical arbiter measured knee ranges of motion as 140 degrees of active flexion on
the right and 120 degrees on the left. (Ex. 5-2). Pursuant to former OAR 436-35-007(16), range of
motion in the injured joint is compared to the contralateral joint in determining range of motion
impairment, except when the contralateral joint has a history of injury or disease. No history of injury
or disease in the right knee is indicated in this record. Therefore, comparing the left knee to the right
knee, claimant has a loss of range of motion impairment of 7 percent,8 for a total scheduled permanent
disability award of 7 percent.

Consequently, in lieu of the AL]'s order, the Order on Reconsideration is modified. Claimant is
awarded 7 percent scheduled permanent disability. Claimant's attorney is awarded 25 percent of the
additional compensation created by this order, not to exceed $3,800, payable directly to claimant's
counsel. OAR 438-015-0055(1).

ORDER

The AL]J's order dated April 9, 1996 is modified. In lieu of the ALJ's order, and in addition to
the Order on Reconsideration's award of zero percent scheduled permanent disability, claimant is
awarded 7 percent (10.5 degrees) scheduled permanent disability, which constitutes claimant's total
scheduled permanent disability award to date. Claimant's attorney is awarded an out-of-compensation
fee of 25 percent of the increased compensation awarded by this order, such fee is not to exceed $3,800,
payable directly to claimant's counsel.

8 This impairment is calculated as follows: 120°/140° = X/150°. X equals 129° retained flexion of the left knee, which
results in 7.4 percent impairment, which is rounded to 7 percent. Former OAR 436-35-007(13) and (16), 436-35-220(1).
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In the Matter of the Compensation of
GLENDA A. BARTON, Claimant
WCB Case No. 96-04031
ORDER ON REVIEW
Heiling, Dodge & Associates, Claimant Attorneys
Moscato, et al, Defense Attorneys

Reviewed by Board Members Biehl and Moller.

The self-insured employer requests review of those portions of Administrative Law Judge (ALJ)
Schultz' order that: (1) set aside its "back up" denial of claimant's right hip bursitis condition; and (2)
awarded a $3,000 attorney fee. On review, the issues are "back up" denial and attorney fees.

We adopt and affirm the AL]'s order, with the following supplementation.

The ALJ awarded a $3,000 assessed attorney fee. The employer argues that the fee is excessive.
We disagree.

On de novo review, we consider the amount of claimant's counsel's attorney fee for services at
the hearings level by applying the factors set forth in OAR 438-015-0010(4) to the circumstances of this
case. Those factors are: (1) the time devoted to the case; (2) the complexity of the issues involved; (3)
the value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefits secured for the represented party; (7) the risk in a particular case that an attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses.
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After considering the aforementioned factors and applying them to this case, we conclude that
$3,000 is a reasonable assessed attorney fee for claimant's counsel's services at hearing. In particular,
we have considered the complexity of the issue and the risk that claimant's attorney's efforts may have
gone uncompensated. Finally, claimant is not entitled to an attorney fee on Board review, because no
brief was submitted. Shirley M. Brown, 40 Van Natta 879 (1988).

ORDER

The AL]J's order dated July 29, 1996 is affirmed.

January 28, 1997 Cite as 49 Van Natta 65 (1997)

In the Matter of the Compensation of
JAMES C. CROOK, SR., Claimant
WCB Case No. 95-07032
ORDER ON REVIEW
David Horne, Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Mills' order which
dismissed his request for hearing because of his failure to appear at hearing. On review, the issue is the
propriety of the dismissal. We affirm.

FINDINGS OF FACT

On or about June 8, 1995, claimant filed a request for hearing that the Hearings Division
received on June 12, 1995. After several postponements, a hearing was scheduled on August 1, 1996.
When the hearing convened on the scheduled date, claimant’s attorney, but not claimant, was present.

Claimant's attorney moved to withdraw as claimant's counsel. The AL] granted the motion.
The insurer then moved for dismissal of claimant's hearing request based on claimant's failure to
appear. The AL] granted the motion pursuant to OAR 438-006-0071. On August 12, 1996, the AL]
issued an Order of Dismissal, dismissing claimant's hearing request based on his failure to appear and
to otherwise litigate his claim.

On September 11, 1996, claimant mailed a letter to the Board, stating that he did not agree with
the AL]J's decision and requesting Board review.

CONCLUSIONS OF LAW AND OPINION

An ALJ shall dismiss a request for hearing as abandoned if claimant or his attorney fail to attend
a scheduled hearing, unless "extraordinary circumstances” justify postponement or continuance of the
hearing. OAR 438-006-0071(2). We have previously held that an AL] must consider a motion for
postponement of a hearing even after an order of dismissal has been issued. Olga G. Semeniuk, 46 Van
Natta 152 (1994); Harold Harris, 44 Van Natta 468 (1992).

Here, the AL] granted the insurer's motion to dismiss claimant's hearing request for failure to
appear after claimant’'s attorney withdrew as counsel.l In response to the ALJ's January 30, 1996
dismissal order, claimant submitted a letter requesting review of the ALJ's order, alleging that he
disagreed with the ALJ's decision. We have generally interpreted a claimant's "post-hearing”
correspondence after a hearing request has been dismissed for failure to appear as a motion for
postponement of the scheduled hearing. In those cases, where the AL] did not have an opportunity to
rule on the motion, we have remanded to the AL] for consideration of the motion. See Randy L. Nott,
48 Van Natta 1 (1996); Olga G. Semeniuk, 46 Van Natta at 152.

T We note that claimant's counsel did not move for a postponement or continuance prior to withdrawing as counsel.
Therefore, we do not address whether the AL] should have postponed or continued the hearing pursuant to OAR 438-006-0081.
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Here, unlike the circumstances presented in Semeniuk and other cases in which we have
interpreted "post-hearing" correspondence as a motion for postponement, claimant has not offered any
reason for his failure to attend the scheduled hearing. Instead, claimant merely alleges that he disagrees
with the ALJ's decision to dismiss his hearing request. Under these circumstances (where the claimant
offers no reason for his failure to attend the scheduled hearing), we decline to remand to the ALJ for
further proceedings regarding claimant's reasons for failing to attend the scheduled hearmg

Therefore, having found no compelling reason to remand to the ALJ, we now proceed with a
determination of whether the AL] properly dismissed claimant's request for hearing. The AL] found
that claimant abandoned his claim because of his unjustified failure to appear at the scheduled hearing.
OAR 438-006-0071(2). Based on this record, claimant has provided no reason for his failure to attend the
scheduled hearing. Under such circumstances, we find that no "extraordinary circumstances” were
present to justify postponement of the scheduled hearing. Accordingly, we conclude that the ALJ
correctly dismissed claimant's hearing request as having been abandoned. Id.

ORDER

The AL]J's order dated August 12, 1996 is affirmed.

2 we recognize that in other cases we have determined that the "compelling reason” to remand in cases where a
claimant makes a “"post-hearing” request for remand is the Board's often-stated policy that the ALJ is the most appropriate
adjudicator to consider a claimant’s explanation for failure to appear at hearing and to determine whether "postponement” is
warranted. E.g., David J. Gordon, 48 Van Natta 1450 (1996); Randy L. Nott, 48 Van Natta at 1. As we explained in Gordon and
similar cases, to do otherwise could result in our making a determination of a motion for postponement on less than all the
relevant facts. However, in those cases in which we have remanded, the claimant has provided at least some explanation for his or
her failure to attend the scheduled hearing. In contrast, claimant, here, has provided no explanation whatsoever for his failure to
attend the scheduled hearing. Claimant has merely indicated he disagreed with the ALJ's decision. Under these circumstances,
we do not find a "compelling” reason to remand. See Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); David |. Gordon, 48
Van Natta at 1450.

January 28, 1997 Cite as 49 Van Natta 66 (1997)

In the Matter of the Compensation of
JULIO FILIPP], Claimant
WCB Case Nos. 96-00397, 96-00383, 95-04502 & 95-07470
ORDER DENYING RECONSIDERATION
Maureen McCormmach, Claimant Attorney
Karl Goodwin (Saif), Defense Attorney
David O. Horne, Defense Attorney

On December 6, 1996, we issued an Order on Reconsideration that: (1) republished our October
11, 1996 order which affirmed an Administrative Law Judge's (AL]'s) order finding Wausau Insurance
Company (Wausau) responsible for claimant's L4-5 disc condition; and (2) awarded claimant an insurer-
paid attorney fee under ORS 656.382(2). Contending that its counsel was not "served” a copy of our
Order on Reconsideration, Wausau seeks abatement and republication of that order. Inasmuch as our
order has become final, we deny Wausau's request.

A Board order is final unless within 30 days after the date of mailing of copies of such order,
one of the parties appeals to the Court of Appeals for judicial review. ORS 656.295(8). The time within
which to appeal an order continues to run, unless the order had been "stayed,” withdrawn or modified.
International Paper Co. v. Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656, 659 (1986).

We may republish an order if we find that we failed to mail a copy of our prior order to a party.
Berliner v. Weyerhaeuser Company, 92 Or App 264, 266-67 (1988); Mary |. Gates, 42 Van Natta 1813
(1990). "Party” means a claimant for compensation, the employer of the injured worker at the time of
injury and the insurer, if any, of such employer. ORS 656.005(21). An attorney is not a party. Berliner
v. Weyerhaeuser Company, 92 Or App at 266; Lee R. Jones, 48 Van Natta 1286, 1287 (1996); Frank F.
Pucher, Jr., 41 Van Natta 794, 795 (1989).
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Here, Wausau asserts that its counsel was not timely "served” with a copy of our December 6,
1996 order. Yet, the determinative question in analyzing the finality of a Board decision is whether the
order was mailed to all parties to the proceeding. Berliner v. Weyerhaeuser Company, 92 Or App at
266-67; Lee R. Jones, 48 Van Natta at 1287. An examination of this record answers that question in the
affirmative.

Our December 6, 1996 order represents, and the Board's file confirms, that copies of the order
were mailed to all parties, as well as to their representatives, at their listed addresses In fact, Wausau's
counsel verifies that two copies of our order were found in Wausau's claim file.d Finally, the Board's
file does not contain copies of our order returned as undeliverable. Such circumstances persuade us, at
a minimum, that copies of the Board's December 6, 1996 order were mailed to all parties to the
proceeding. See Lee R. Tones, 48 Van Natta at 1287.

In conclusion, we are persuaded that a copy of our December 6, 1996 order was properly mailed
to Wausau's attorney, as well as to all parties to the proceeding. Inasmuch as our order has neither
been stayed, withdrawn, modified, nor appealed within 30 days of its mailing to the parties, we are
without authority to alter our prior decision. See ORS 656.295(8); Berliner v. Weyerhaeuser Company,
92 Or App at 267; International Paper Co. v. Wright, 80 Or App at 444; Fischer v. SAIF, 76 Or App at
656. Consequently, we lack authority to reconsider our final order.

Accordingly, Wausau's request to abate and republish our December 6, 1996 order is denied.

IT IS SO ORDERED.

1 Based on its recovery of two copies of our order from its claim file, as well as a conversation between its counsel and a
Board secretary, Wausau asserts that its counsel's copy of our order was improperly mailed to Wausau's address. The record does
not support such a conclusion. As previously noted, our order represented that copies had been mailed to Wausau and its counsel
at their separately listed addresses. Moreover, the Board's file contains notations confirming that copies of our order were mailed
by "bulk mail" (which means that all daily mail for that entity/individual is placed in one envelope) to Wausau and its counsel at
their respective addresses. In light of such circumstances, Wausau's recovery of its counsel's copy of our order from its claim file
does not cause us to conclude that Wausau's counsel's copy was incorrectly mailed to Wausau's address. In any event, because
the finality of our order is dependent on the proper mailing of copies of the decision to all parties and since an attorney is not a
party, any mismailing (assuming without deciding that such an error occurred) to Wausau's counsel would not invalidate the
order. Berliner v. Weyerhaeuser Company, 92 Or App at 266-67; Lee R. Jones, 48 Van Natta at 1287.
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In the Matter of the Compensation of
ALFREDO MARTINEZ, Claimant
WCB Case No. 96-02021
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by the Board en ban

The self-insured employer requests review of Administrative Law Judge (ALJ]) Lipton's order
that: (1) declined to dismiss claimant's request for hearing for lack of jurisdiction; and (2) awarded
temporary disability benefits from October 16, 1995 through January 9, 1996. On review, the issues are
jurisdiction and temporary disability benefits. We agree with the AL]J that the Hearings Division had
authority to resolve the dispute, but we reverse the AL]'s temporary disability award.

FINDINGS OF FACT

We adopt the "Findings of Fact" as set forth in the AL]J's order.
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CONCLUSIONS OF LAW AND OPINION

lurisdiction

The employer moved to dismiss claimant’s request for hearing on the basis that the AL] did not
have original jurisdiction over claimant's request for temporary disability benefits because claimant's
claim had been closed by a May 7, 1996 Notice of Closure. Reasoning that, where time loss benefits are
terminated while a claim is in open status, claimant's procedural entitlement to temporary disability is in
issue, the AL]J declined to dismiss the request for hearing. We agree with the AL] that claimant's
request for hearing should not have been dismissed, but do so based on the following reasoning,.

"Procedural” temporary disability benefits are those benefits payable under ORS 656.268 while
an accepted claim is in open status.  See SAIF v. Taylor, 126 Or App 658 (1994). Conversely,
"substantive” temporary disability benefits are payable pursuant to ORS 656.210 and 656.212 and are
determined at the time of claim closure. See Lebanon Plywood v. Seiber, 113 Or App 651 (1992).
Original jurisdiction over disputes regarding procedural entitlement to temporary disability benefits rests
with the Hearings Division. ORS 656.283(1). By contrast, any challenge regarding the right to
substantive temporary disability benefits must first go through the reconsideration process before a party
may request a hearing. ORS 656.268(4)(e) and (5).

We have previously addressed the jurisdictional issue in Patricia R, Gade, 48 Van Natta 746
(1996). In Gade, we interpreted our decision in Galvin C. Yoakum, 44 Van Natta 2403, on recon 44 Van
Natta 2492 (1992), to require three criteria be met in order to determine whether the issue concerned
procedural entitlement to temporary disability benefits and to determine whether the Hearings Division
had jurisdiction over the issue. First, the hearing request must have been filed before the claim was
closed. Second, the request must have raised issues regarding the carrier's "pre-closure” conduct.
Third, the claimant must not be seeking a greater temporary disability award than that granted by the
Notice of Closure or Determination Order. 44 Van Natta at 747.

After further consideration of this matter, we conclude that our holding in Gade was in error.
To begin, the determination about whether a dispute concerns procedural or substantive temporary
disability benefits is not determined by the parties' conduct. Rather, it is determined by the statutory
basis under which the benefits are sought. That is, if a claimant is seeking temporary disability benefits
that were owing under ORS 656.268 while the claim was in open status, the dispute concerns procedural
temporary disability benefits. If a claimant is seeking benefits pursuant to ORS 656.210 or 656.212, then
the dispute concerns substantive entitlement to temporary disability benefits.

In addition, the fact that a claimant is seeking procedural temporary disability benefits for the
same time periods covered by a Notice of Closure or Determination does not divest the Hearings
Division of jurisdiction over the matter. Entitlement to temporary disability benefits, regardless of how
those benefits are characterized, is clearly a "matter concerning a claim.” Therefore, the Hearings
Division retains jurisdiction over the dispute pursuant to ORS 656.283(1). See also SAIF v. Roles, 111
Or App 597, 601 rev den, 314 Or 391(1992)(a tribunal has subject matter jurisdiction if it has the
authority to make an inquiry into the dispute).

However, under the court's decision is Lebanon Plywood v. Seiber, supra, neither the Board
nor the Hearings Division may create an overpayment of temporary disability benefits and therefore
lacks the authority to award procedural temporary disability, in certain situations, after a claim has been
closed by Notice of Closure or Determination Order.1

In sum, we conclude while the Hearings Division may lack the authority to award procedural
temporary disability in certain situations, that fact does not divest the Hearings Division of jurisdiction
over the dispute. To the extent that Patricia R. Gade, supra, can be interpreted to the contrary, it is
disavowed.

1 For instance, procedural temporary disability benefits that are owing pursuant to ORS 656.313 may be awarded
regardless of whether or not a claimant’s claim has been closed. See Anodizing, Inc, v. Heath, 129 Or App 356 (1994); Roseburg
Forest Products v. McDonald, 116 Or App 448 (1992).
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Temporary Disability Benefits

The ALJ found that claimant was procedurally entitled to temporary disability benefits and
directed the employer to pay temporary total disability benefits from October 16, 1995 through January
9, 1996. We disagree.

Here, claimant's claim was closed by the May 7, 1996 Notice of Closure which awarded
temporary disability benefits from January 4, 1995 through July 19, 1995. Thus, claimant's substantive
entitlement to temporary benefits prior to the date of the Notice of Closure was determined to end on
July 19, 1995. As discussed above, neither the Hearings Division nor the Board has the authority to
impose a procedural overpayment by awarding temporary disability beyond that date. Lebanon
Plywood v. Seiber, supra. Rather, claimant’s remedy is to request reconsideration of the Notice of
Closure pursuant to ORS 656.268. Accordingly, we reverse that portion of the ALJ's order which
awarded temporary disability benefits from October 16, 1995 through January 9, 1996.

ORDER

The AL]J's order dated June 7, 1996 is reversed. The AL]'s temporary disability award, including
the "out-of-compensation” attorney fee, is reversed.

Board Member Moller specially concurring.

I agree with the majority's conclusion that this dispute raises a "matter concerning a claim” over
which the Hearings Division has jurisdiction. I further agree with the majority that neither the Hearings
Division nor the Board has the authority to grant the relief claimant requests in this case. However, for
the reasons set forth in my dissent in Kenneth P. Bundy, 48 Van Natta 2501 (1996), I disagree with the
majority's discussion regarding the statutory basis for "procedural” and “substantive” temporary
disability benefits.

January 28, 1997 Cite as 49 Van Natta 69 (1997)

In the Matter of the Compensation of
MARK TOTARO, Claimant
WCB Case No. 95-12137
ORDER ON REVIEW (REMANDING)
Hoffman, Hart & Wagner, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Lipton's order which
dismissed his request for hearing because of his failure to appear at hearing. On review, the issue is the
propriety of the dismissal. We remand. :

FINDINGS OF FACT

Claimant filed a request for hearing on October 31, 1995. The matter was initially set for
hearing on January 30, 1996, but was postponed. After another postponement, the matter was
rescheduled for hearing on October 4, 1996.

Claimant did not appear in person or through an attorney when the hearing was convened on
October 4, 1996. On October 30, 1996, the ALJ issued an order dismissing claimant's hearing request
pursuant to OAR 438-006-0071(2), on the ground that claimant had abandoned his request for hearing.

Thereafter, claimant requested Board review of the ALJ's order, asserting that the reasons set
forth in the dismissal order were "erroneous” and that injustice would result if the ALJ's order was not
reversed.
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CONCLUSIONS OF LAW AND OPINION

An AL]J shall dismiss a request for hearing if claimant or his attorney fail to attend a scheduled
hearing, unless "extraordinary circumstances” justify postponement or continuance of the hearing. OAR
438-006-0071(2). We have previously held that an AL] must consider a motion for postponement of a
hearing even after an order of dismissal has been issued. William E. Bent II, 48 Van Natta 1560 (1996);
Olga G. Semeniuk, 46 Van Natta 152 (1994); Harold Harris, 44 Van Natta 468 (1992).

Here, in response to the ALJ]'s October 30, 1996 dismissal order, claimant submitted a letter
requesting review of the AL]'s order, alleging that the reasons for dismissing his hearing request were
"erroneous,” and that injustice will occur if the ALJ's order is not reversed. In light of these
circumstances, we interpret claimant's correspondence as a motion for postponement of the scheduled
hearing. Inasmuch as the AL] did not have an opportunity to rule on the motion, this matter must be
remanded to the AL]J for consideration of the motion. See Randy L. Nott, 48 Van Natta 1 (1996); Olga
G. Semeniuk, supra.

In determining that remand is appropriate, we emphasize, as we have in similar cases, that our
decision should not be interpreted as a ruling on the substance of any of the representations contained
in claimant's submission or a finding on whether postponement of the previously scheduled hearing is
warranted. Rather, as we have previously explained, we take this action because we consider the ALJ
to be the appropriate adjudicator to evaluate the grounds upon which the motion is based and to
determine whether postponement of claimant's hearing request is justified. Olga G. Semeniuk, supra, 1

Accordingly, the ALJ's October 30, 1996 order is vacated. This matter is remanded to ALJ
Lipton to determine whether postponement of claimant's hearing request is justified. In making this
determination, the AL]J shall have the discretion to proceed in any manner that will achieve substantial
justice and that will insure a complete and accurate record of all exhibits, examination and/or testimony.
If the AL] finds that a postponement is justified, the case will proceed to a hearing on the merits at an
appropriate time as determined by the ALJ. If the ALJ finds that a postponement is not justified, the
AL]J shall proceed with the issuance of a dismissal order.

IT IS SO ORDERED.

1 The employer may present its objections, if any, to claimant's motion for postponement of the hearing to the AL] when
this case is returned to the Hearings Division.

January 28, 1997 Cite as 49 Van Natta 70 (1997}

In the Matter of the Compensation of
DAVID J. WESTCOTT, Claimant
WCB Case No. 96-03720
ORDER ON REVIEW
Carney, et al, Claimant Attorneys
Wallace & Klor, Defense Attorneys

Reviewed by Board Members Haynes and Hall.
The self-insured employer requests review of Administrative Law Judge (AL]) Lipton's order that
set aside its denial of claimant's medical services claim for his current right ankle condition. On review,

the issue is compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact,” with the following modification.

Dr. Hess, treating physician, relied on an accurate history that claimant had been suffering right
ankle instability, since the 1989 injury. By the time claimant sought treatment in 1995, this instability
was increasingly accompanied by swelling and pain. (See O&O p.2).
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CONCLUSIONS OF LAW AND OPINION

The ALJ found that claimant met his burden of proving that his 1989 compensable injury
remains a material cause of his current need for right ankle treatment.

The employer argues that claimant is subject to the "major contributing cause" standard of proof
because this is a claim for a consequential condition, not a claim for continuing medical services under
an accepted claim. We need not resolve this "standard of proof" issue because we find the claim
compensable under either standard of proof, based on the opinion of Dr. Hess, treating physician.

Claimant compensably strained his right ankle in 1989. His ankle has not felt the same since the
injury. Sometimes it feels "loose," and sometimes it just doesn't "feel right." (Tr. 7, 15). By 1995,
claimant’s right ankle bothered him regularly, especially when he wore low topped summer shoes,
rather than tightly laced work boots. Claimant has suffered no right ankle injuries other than the 1989
accepted injury.

Based on this history and clinical and radiological findings, Dr. Hess, treating physician, opined
that claimant's 1989 injury directly caused claimant's current condition.] Dr. Hess’ opinion is expressly
based on an accurate history regarding claimant's continuing and increasing instability problems, his
clinical presentation, the lack of other contributing causes, and a Telos radiological examination (which
revealed a difference between claimant's left and right ankles). (Exs. 13, 16; see Exs. 10, 11, 11A). We
find Dr. Hess' opinion persuasive, because it is well reasoned and based on an accurate and complete
history. See Somers v. SAIF, 77 Or App 259 (1986).

The only other medical evidence concerning causation is provided by Dr. Mayhall, who
examined claimant at the employer's request. Dr. Mayhall relied on a history that claimant's right ankle
problems began "spontaneously,” with no disability of impairment after the 1989 injury healed, until
1995. (Exs. 14-1, -2). Dr. Mayhall found no evidence that the 1989 injury contributed to claimant's
current right ankle problems and "no evidence that claimant had any problem from [the 1989 injury] or
any ongoing problems for some 5 1/2 years. It would be unlikely for someone with ankle or subtalar
instability to develop such spontaneously 5 to 6 years after an ankle sprain, which was described as
completely healing without sequelae.” (Ex. 14-5).

We find Dr. Mayhall's opinion unpersuasive, because it is based on an inaccurate history that
claimant had no right ankle problems for 5 1/2 years following the 1989 injury. See Somers v. SAIF,
supra.

Accordingly, based on Dr. Hess' opinion, we conclude that claimant has established that his
compensable work injury is the major contributing cause? of his claim for medical services. See ORS
656.005(7)(a) & (A); ORS 656.245(1); Liberty Northwest Ins. Corp. v. Cross, 109 Or App 109 (1991) (No
incantation of "magic words" or statutory language is required).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant’'s attorney's services on review is $1,000 payable by the self-insured
employer. In reaching this conclusion, we have particularly considered the time devoted to the case (as
represented by claimant's respondent's brief), the complexity of the issue, and the value of the interest
involved.

1 When Dr. Hess first examined claimant on October 12, 1995, he reported claimant's history following the 1989 injury of
having “had significant instability in his right ankle which results in swelling and pain. He has had minor sprains, now
approximately one per week. For the last month or two, it has become enough problematic for him to seek care, which he avoids
at all costs.” (Ex. 10-1). (There was no evidence of swelling at the time of Dr. Hess' initial examination.) In our view, Dr. Hess'
history is entirely consistent with claimant's testimony regarding his right ankle condition since 1989. (See Tr. 7, 15).

210 reaching this conclusion, we note that Dr. Hess considered and ruled out potential contributing causes other than
claimant's work injury. See Dietz v. Ramuda, 130 Or App 397 (1994).
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ORDER

The ALJ's order dated July 31, 1996 is affirmed. For services on review, claimant is awarded a
$1,000 attorney fee, payable by the self-insured employer.

Januvary 29, 1997 Cite as 49 Van Natta 72 (1997)

In the Matter of the Compensation of
BRAD E. CARLSON, Claimant
WCB Case Nos. 95-07104 & 95-02028
ORDER ON REVIEW
Stebbins & Coffey, Claimant Attorneys
Debra Ehrman (Saif), Defense Attorney

Reviewed by Board Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Michael V. Johnson's order that
upheld the SAIF Corporation's denial of his occupational disease claim for degenerative disc disease of
the low back. On review, the issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact from page 2 of the ALJ's order through the bottom of page

CONCLUSIONS OF LAW AND OPINION

We briefly summarize the relevant facts. At age 15, claimant developed some lower back pain .
for which he was treated by a chiropractor. Claimant was treated two times a week for several weeks

and then his symptoms cleared up. Years later, while working in a warehouse for a beer distributor,

claimant had an episode of immediate back pain after rapidly lifting beer kegs overhead. Claimant was

treated by a chiropractor for a few days. Claimant believes he probably filed a workers' compensation

claim for the incident.

Thereafter, claimant had occasional sporadic discomfort with excessive lifting. Claimant
remained physically active during this time and had no particular problem until late May 1991. At that
time, claimant was doing paving work for the employer and was part of a two man crew. Claimant was
required to lift a vibrating compactor in and out of the back of a pickup to patch pavement. Over a two
or three hour period, claimant noted progressive low back pain and pain down the left lower extremity
which progressed and was very debilitating the next day. Prior to this incident, claimant had not
experienced any leg pain. Claimant sought treatment from Dr. Lanway, a chiropractor. After claimant
did not improve, he was referred to Dr. Bernstein.

Dr. Bernstein reported that claimant had had low back pain going back at least 20 years which
was non-radiating. Dr. Bernstein concluded claimant had a probable simple lumbar strain. Claimant
was treated with Feldene and muscle relaxants. When claimant did not respond to treatment, he was
seen by Dr. Holbert.

Dr. Holbert reported that claimant had been receiving chiropractic treatment two to three times a
year for the preceding 20 years. Claimant described lumbosacral pain with some dull pain down the left
leg aggravated by standing. Dr. Holbert felt claimant had four lumbar-type vertebrae with some slight
posterior displacement of L5 on the sacrum and a long-standing rotoscoliosis in the lumbar spine. Dr.
Holbert felt the disc spaces were well maintained. Dr. Holbert recommended an MRI of the lumbar

spine. ‘

An MRI interpreted by Dr. Shininger showed a small midline herniated disc at L5-S1 and also
some degenerative changes in the disc space at L5-S1. Dr. Holbert felt that the degree of desiccation
was not out of line for claimant's age. Claimant was treated with work hardening and released for
work on July 22, 1991.
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On November 18, 1992, claimant was injured at work while stepping out of a grader. Claimant
struck his low back on a steel plate on the back of the grader blade. Claimant did not immediately file a
claim or seek treatment.

On January 5, 1993, claimant experienced precipitous low back pain while flexing forward and
reaching up to hang a 15 pound tool box on the bucket of a bucket truck. Claimant filed a claim for the
November 18, 1992 injury and was seen by Dr. Bert on January 18, 1993. Dr. Bert's impression was of
subacute and chronic disc syndrome, most likely L5-51. An MRI was repeated and was interpreted as
showing L5-S1 disc desiccation with mild central lateral disc bulging. No significant disc herniation or
spinal stenosis was noted. On February 8, 1993, Dr. Bert reviewed the spectrum of treatment with
claimant, including lumbar fusion. Claimant saw Dr. Kitchel for a second opinion.

Claimant was examined by Dr. Donahoo on behalf of SAIF in March 1993.

On April 14, 1993, SAIF accepted claimant's November 18, 1992 injury claim as a nondisabling
"temporary exacerbation of symptoms of pre-existing degenerative disc disease at L5-S1 without
worsening of the underlying pathology.”

On January 16, 1995, SAIF issued a partial denial of claimant's degenerative disc disease on the
basis that claimant's November 1992 compensable injury was not the major contributing cause of
claimant's degenerative disc disease. On April 20, 1995, claimant filed a "new" occupational disease
claim for his degenerative disc disease. SAIF denied the new occupational disease claim on June 8,
1995, on the ground that claimant's work activity was not the major contributing cause of the
development of his degenerative disc disease. Claimant requested a hearing on the occupational disease
denial.

The AL] found that claimant had not established a pathological worsening of his preexisting
degenerative disc condition. On this basis, the ALJ found that claimant had failed to establish
compensability of the preexisting degenerative disc disease under ORS 656.802.

On review, claimant contends that we should find, based on the opinion of his attending
physician, Dr. Bert, that claimant’s work activities were the major contributing cause of a pathological
worsening of his degenerative disc disease.

In response, SAIF argues that claimant has failed to establish a pathological worsening.
Additionally, SAIF argues that, even if claimant has established a pathological worsening, he must also
prove that his work exposure was the major contributing cause of the combined condition under ORS
656.802(2)(b) and Dan D. Cone, 47 Van Natta 2220 (1995).

Because this occupational disease claim is based on a worsening of claimant's preexisting
degenerative disc disease, claimant must prove that his employment conditions were the major
contributing cause of the combined condition and pathological worsening of his degenerative disc
condition. ORS 656.802(2)(b); Dan D. Cone, supra. '

Claimant argues that, since his preexisting degenerative disc disease was not a previously
accepted condition, Cone is distinguishable and he need not establish that his work activities are the
major contributing cause of the combined condition. We disagree with claimant's interpretation of
Cone.

The Cone analysis is based on ORS 656.802(2)(b) which provides:

"If the occupational disease claim is based on the worsening of a preexisting disease or
condition pursuant to ORS 656.005(7), the worker must prove that employment
conditions were the major contributing cause of the combined condition and pathological
worsening of the disease.”

In Cone, a previous compensable back injury was the preexisting condition. However, the
statute contains no language limiting its application to cases where the preexisting condition has been
previously accepted. Based on its plain language, ORS 656.802(2)(b) applies to all occupational disease
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claims which are based on the worsening of a preexisting condition and not merely those in which the
preexisting condition has been accepted. Accordingly, because this occupational disease claim is based
on a worsening of a preexisting condition, claimant must satisfy the requirements of ORS 656.802(2)(b)
in order to establish compensability.

Three physicians addressed the cause of claimant's degenerative disc disease. Dr. Bert,
orthopedist, treated claimant for his degenerative disc disease. In January 1994, Dr. Bert opined that
claimant had reached a pre-injury level of discomfort and that claimant's continuing need for treatment
was for the preexisting degenerative disease (as opposed to the November 1992 injury). (Ex. 22). In
May 1995, Dr. Bert concurred that claimant had a preexisting degenerative disc disease and that his
current disability and need for treatment was his preexisting condition rather than his work incident.
(Ex. 29A). In August 1995, Dr. Bert agreed that claimant's employment activity (including the incidents
in May 1991, November 1992 and January 1993) was the major contributing factor in causing his
degenerative disc disease. (Ex. 30-2). On August 24, 1995, Dr. Bert agreed that claimant's degenerative
disc disease was developmental and not congenital. Dr. Bert felt that claimant had some previously
existing degenerative disc problems prior to his injury. He opined that the injury was a major
aggravating factor, but not the sole factor in claimant's degenerative disease. He indicated that
claimant's November 1992 injury exacerbated claimant's preexisting back problem and that the
exacerbation had resolved and claimant's continuing symptoms were related to a preexisting
degenerative disease. (Ex. 33).

At his deposition, Dr. Bert indicated that claimant's degenerative condition preexisted his work
for the employer. (Ex. 34-10). Dr. Bert stated that claimant’s heavy work made claimant's preexisting
disc disease symptomatic and perhaps escalated worsening, but there was no objective way to quantify
the worsening caused by the work activities as opposed to that caused by the preexisting degenerative
disc disease. (Ex. 34-9 to 11). However, Dr. Bert gave his opinion that claimant's work activities (as
opposed to the natural aging process) were the major contributing factor in the worsening of claimant's
degenerative disc disease. (Ex. 34-21, 26). Although he stated he could not objectively quantify the
amount of contribution from claimant's work activities, Dr. Bert explained that his opinion regarding
causation was based on his experience in treating patients over the years. (Ex. 34-27). Dr. Bert also
stated that claimant's symptoms of radiation of pain into his leg was an indication of worsening of the
degenerative disc disease and that x-rays of claimant's spine show that there probably was increased
degenerative disc disease between 1991 and 1993. (Ex. 34-25 to 26).

Dr. Kitchel is a consulting physician. He opined that any surgical treatment at the L5-5S1 level
would be for the underlying degenerative condition. (Ex. 28). Dr. Kitchel did not believe that
claimant's work activity had led to any independent worsening of the underlying disc degeneration.
(Ex. 32). Dr. Kitchel opined that claimant's work precipitated his symptoms. However, Dr. Kitchel did
not believe that repetitive amounts of small trauma, such as claimant experienced, was capable of
accelerating degenerative disc disease. (Ex. 35-15). In support of his opinion, Dr. Kitchel cited a study
involving identical twins which indicated that disc degeneration was more related to genetics than to
occupation. (Ex. 35-13).

Dr. Donahoo, who examined claimant on behalf of SAIF, also gave an opinion regarding
claimant's degenerative disc disease. He opined that the preexisting condition was not the major cause
and that the majority of claimant's current need for treatment was related to the three incidents at work
in May 1991, November 1992 and January 1993.

We give greater weight to the opinion of the treating doctor, unless there are persuasive reasons
not to do so. Weiland v. SAIF, 64 Or App 810, 814 (1983). Here, we find no persuasive reasons not to
rely on Dr. Bert's opinion. Dr. Bert's opinion establishes that claimant’s work activities were the major
contributing cause of the combined condition (the worsened degenerative disc disease). Although he
initially stated it was impossible to quantify the amount of contribution claimant’s work activities had on
claimant's degenerative disc disease, Dr. Bert gave his opinion based on his experience in treating
patients with degenerative disc disease. Moreover, in giving his opinion regarding a pathological
worsening, Dr. Bert relied on objective evidence of a worsening of the underlying degenerative disc
disease. In this regard, Dr. Bert indicated that x-rays established that claimant’s degenerative condition
had pathologically worsened. Dr. Bert also cited claimant's radiating pain into the leg as a further
indication that the underlying degenerative disease had pathologically worsened. In addition, Dr. Bert
attributed the pathological worsening to claimant's work activities.




Brad E. Carlson, 49 Van Natta 72 (1997) 75

SAIF argues that Dr. Bert gave conflicting opinions regarding causation because he opined that
claimant’'s need for treatment was no longer related to the 1992 compensable injury, but was instead
now related to the degenerative disc condition. Whether claimant's treatment is related to a prior
compensable injury is a different inquiry from whether claimant’s condition is related to his years of
work activities for an employer. Thus, Dr. Bert's opinion concerning claimant's 1992 injury is not
inconsistent with his opinion regarding claimant's occupational disease claim.

Accordingly, based on this record, we conclude that claimant has established compensability of
his occupational disease claim for worsened degenerative disc disease.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review is $3,500,
payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to the
case (as represented by the record and claimant's appellate briefs), the complexity of the issue, the value
of the interest involved, and the risk that counsel may go uncompensated.

ORDER

The ALJ's order dated July 9, 1996 is reversed. SAIF's denial of claimant's occupational disease
claim is set aside and the claim is remanded to SAIF for processing according to law. For services at
hearing and on review, claimant's attorney is awarded $3,500, payable by SAIF.

January 29, 1997 Cite as 49 Van Natta 75 (1997)

In the Matter of the Compensation of
LADONNA EAGLETON, Claimant
WCB Case No. 96-03411
ORDER ON REVIEW
Max Rae, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (ALJ) Michael V. Johnson's order that:
(1) affirmed an Order on Reconsideration that awarded 4 percent (7.68 degrees) scheduled permanent
disability for loss of use or function of the right arm; and (2) did not award scheduled permanent
disability for the left arm. The insurer moves to strike portions of claimant's reply brief and attachments
regarding a medical table and an anatomical photograph not admitted at the hearing. On review, the
issues are motion to strike and extent of scheduled permanent disability.

We adopt and affirm the ALJ's order with the following supplementation.

Motion to Strike

In her reply brief, claimant argues that she is entitled to an impairment rating for bilaterally re-
duced ranges of motion in her wrists and thumbs, asserting that this impairment is due to the compens-
able bilateral carpal tunnel syndrome. In support of this argument, claimant references a table from the
AMA Guides to the Evaluation of Permanent Impairment, 4th Edition, and an anatomical photograph,
apparently from the Color Atlas of Human Anatomy. In addition, claimant encloses copies of this table
and photograph with her reply brief. In response, the insurer moves to strike references to these enclo-
sures, contending that they are not appropriate matters for administrative notice. Claimant responds
that the Board should take administrative notice of these enclosures. We agree with the insurer.

Although we have no authority to consider additional evidence not admitted at the hearing and
not a part of the record, we may take administrative notice of any fact that is "capable of accurate and
ready determination by resort to sources whose accuracy cannot be readily questioned.” ORS
656.295(5); Groshong v. Montgomery Ward Co., 73 Or App 403 (1985); ORS 40.065. In Groshong, the
court concluded that we erred in taking administrative notice of certain sections of the Dictionary of
Occupational Titles. In reaching that conclusion, the court reasoned that:
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[

[tlhe vice of receiving these "facts" as evidence outside of the hearing is that it
deprives petitioner of an opportunity to challenge them. Without presentation at
hearing, petitioner has no way of showing that these facts--which carry much weight--
either are not well founded or are not relevant to his case for some distinguishing
reason." " 73 Or App at 408 (quoting Rolfe v. Psychiatric Security Review Board, 53 Or
App 941 (1981)).

Here, claimant attempts to rely on the enclosures she submits with her reply brief to establish a
pivotal fact in her claim, i.e., whether the loss of range of motion in her wrists and thumbs is due to the
compensable condition. To accept claimant's representation of these facts from a source not subject to
confrontation and cross-examination would accomplish exactly what the court criticized in Groshong.
Accordingly, we deny claimant’s request to take administrative notice of the appended enclosures.
Consequently, we exclude the enclosures and do not consider them in determining whether claimant
has met her burden of proving that the impairment is due to the compensable injury. ORS 656.214(2);
656.266.

Extent of Scheduled Permanent Disability

We agree with the AL]J that, given the apparently conflicting instructions? from the Department
to the medical arbiter, it is unclear whether the medical arbiter rated only that impairment due to the
compensable injury or rated all impairment for the body parts listed by the Department, including the
thumbs and wrists. (Exs. 43b, 44). Furthermore, the medical arbiter fails to resolve this problem
because the arbiter does not explicitly state that the bilateral wrist and thumb loss of range of motion is
due to the compensable condition. In addition, the attending physician's closing report makes no
mention of any thumb or wrist impairment.3 Finally, given this record, we are unable to infer that this
loss of range of motion is due to the compensable condition.

To be entitled to permanent disability compensation for her bilateral loss of range of motion in
her thumbs and wrists, claimant must establish that the impairment is due to her compensable injury.
ORS 656.214(2). If a treating physician or medical arbiter makes impairment findings consistent with a
claimant's compensable injury and does not attribute the impairment to causes other than the
compensable injury, we construe the findings as showing that the impairment is due to the compensable
injury. See Kim E. Danboise, 47 Van Natta 2163, 2164, on recon 47 Van Natta 2281, 2282 (1995).

Here, the second element of this test is met, i.e., the medical arbiter does not attribute the loss
of range of motion impairment to causes other than the compensable injury. (Ex. 44). Compare Julie A.
Widby, 46 Van Natta 1065 (1994) (where the medical arbiter made impairment findings but also
provided comments pertaining to other causes of the claimant's impairment, the medical arbiter's
findings were not persuasive evidence of impairment due to the injury). However, the first element is
not met.4 In other words, on this record, we are unable to determine whether the loss of range of
motion in claimant’s thumbs and wrist is consistent with the compensable bilateral carpal tunnel

T any event, even if we considered the enclosures, we would find that they fail to meet claimant's burden of proving
that the loss of range of motion in her thumbs and wrists is due to the compensable bilateral carpal tunnel syndrome condition.
ORS 656.214(2); ORS 656.266. In this regard, we do not have the medical expertise to translate general medical tables and
anatomical photographs into medical causation of impairment when, as here, the medical records fail to make such a connection.

2 The Department informed the medical arbiter that the accepted condition was bilateral carpal tunnel syndrome and
instructed him to "[plerform a complete examination of both wrists and describe any objective findings of permanent impairment
resulting from the accepted injury including, but not limited to the following. . . ." (Ex. 43b) (Emphasis in original). The
Department proceeded to specifically instruct the medical arbiter to "provide" ranges of motion for all fingers, both thumbs, and
both wrists. 1d.

3 In his closing report, the attending physician indicated claimant had fuil range of motion of the [right] wrist and noted
no impairment other than mild grip weakness in the right hand. (Ex. 39). The attending physician's failure to indicate any wrist
or thumb impairment adds further support to our conclusion that claimant has failed to establish that any bilateral loss of range of
motion in the wrists or thumbs measured by the medical arbiter is due to the compensable injury.

4 Although a signatory to this order and required by the doctrine of stare decisis to follow the Board's holding in Kim E.
Danboise, Member Haynes directs the parties to her dissenting opinion in that decision.
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syndrome. Nothing in the record addresses this matter. Claimant contends that the compensable right
carpal tunnel release surgery she underwent involved "slit[ting] open claimant's wrist." (Claimant's
Reply Brief, page 1). However, the surgical report indicates that the incision was made "in the palm.”
(Ex. 23). In addition, only the right carpal tunnel was surgically released. Thus, the surgical report
does not support an inference that the bilateral loss of wrist motion is due to the compensable condition.

ORDER

The AL]J's order dated August 26, 1996 is affirmed.

Januarv 29, 1997 Cite as 49 Van Natta 77 (1997)

In the Matter of the Compensation of
DONA L. KLINGER, Claimant
WCB Case No. 96-01352
ORDER ON REVIEW
Crispin & Associates, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Kekauoha's order
that upheld the self-insured employer's denial of claimant’s occupational disease claim for bilateral
carpal tunnel syndrome (CTS). On review, the issue is compensability.] We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

The ALJ concluded that claimant failed to prove that her occupational disease for bilateral CTS
was compensable, reasoning that she had failed to prove that her work activities, as opposed to her
predisposing risk factors (body habitus, corrected vision), were the major contributing cause of her CTS
condition. We affirm, but for different reasons.

In order to establish a compensable occupational disease claim, claimant must prove that
employment conditions were the major contributing cause of her bilateral CTS condition. ORS
656.802(2)(a); see also ORS 656.802(1)(a)(C). In addition, the existence of an occupational disease must
be established by medical evidence supported by objective findings. ORS 656.802(2)(d).

Here, two doctors provided opinions regarding the cause of claimant's CTS condition: Dr.
Neuberg, claimant’s attending physician, and Dr. Fuller, who examined claimant for the employer. Dr.
Neuberg opined both that the major contributing cause of claimant's CTS was sitting at her typewriter at
work with her arms and wrists at a strange angle, and that claimant's work activities were not the major
contributing cause of the development of her CTS. (Exs. 5D, 11, 11A).

We generally defer to the opinion of claimant's treating physician, absent persuasive reasons to
do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). Dr. Neuberg fails to explain the inconsistency in
her opinions. Consequently, we do not find her opinion persuasive. Somers v. SAIF, 77 Or App 259
(1986) (we give little weight to opinions that are not well-reasoned and based on complete and accurate
information).

T'In her brief, claimant also argues that Oregon's Workers' Compensation Law impermissibly discriminates against her
under Title II of the Americans with Disabilities Act (ADA) and Article I, section 10 of the Oregon Constitution. Because there is
no evidence that claimant raised this issue at hearing (Tr. 4), we decline to consider it for the first time on review. See Stevenson
v. Blue Cross of Oregon, 108 Or App 247 (1991); Cynthia A. Watson, 48 Van Natta 609 (1996) (we will not consider an issue raised
for the first time on appeal).
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Dr. Fuller opined that claimant's work exposure was not the major contributing cause for the
development of her CTS. (Ex. 6-7). Accordingly, based on this record, claimant has failed to prove that
her work activities are the major contributing cause of her bilateral CTS condition.2

ORDER

The ALJ's order dated May 22, 1996 is affirmed.

2 Because claimant has failed to prove the first element of her claim, we need not address whether the existence of her
condition was established by medical evidence supported by objective findings.
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In the Matter of the Compensation of
RANDY S. MOSER, Claimant
WCB Case Nos. 96-01655 & 95-09868
ORDER ON REVIEW
Max Rae, Claimant Attorney
Thaddeus ]. Hettle, Defense Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (ALJ) Kekauoha's order that: (1) set aside
Liberty Northwest/Ryco Manufacturing's (Ryco's) denial insofar as it pertained to claimant's current low
back condition; (2) upheld Ryco's denial insofar as it denied claimant's aggravation claim for the same
condition; and (3) upheld Liberty Northwest/Oregon Weather Deck's (OWD) denial of claimant's "new
injury” claim for the same condition. In its respondent's brief, Ryco contests the AL]J's $2,000 attorney
fee award. On review, the issues are aggravation, responsibility and attorney fees.

We adopt and affirm the ALJ's order with the following supplementation regarding claimant’s
Americans with Disability Act ("ADA") and constitutional challenges and Ryco's attorney fee argument.

On review, claimant reasserts his ADA challenge to ORS 656.005(7)(a)(B) and 656.005(24).1
Specifically, claimant argues that to the extent ORS 656.005(24) includes "predispositions" within the
definition of "preexisting condition,” the workers' compensation laws mandate consideration of "non-
causal” factors into the causation analysis in violation of the provisions of the ADA.

First, we continue to adhere to our determination that the Board is not the proper forum for a
claimant's ADA challenge to the workers' compensation statutes. See Lavena D. Rice, 48 Van Natta
2253 (1996) (citing Sandra |. Way, 45 Van Natta 876 (1993), aff'd on other grounds, Way v. Fred Meyer,
Inc., 126 Or App 343 (1994)); Gary W. Benson, 48 Van Natta 1161 (1996).

Second, to the extent we had the jurisdiction to do so, we would conclude that claimant lacks
standing to bring this particular ADA challenge. Despite claimant's argument, the "preexisting
condition" at issue in this case does not involve a predisposition or susceptibility, but rather a previously
diagnosed, chronic low back condition which is causally related to his current disability and need for
treatment.2 Therefore, claimant's argument (based on the theory that a "predisposition” is not a causal

1 ORS 656.005(7)(a)(B) requires application of the "major contributing cause" standard where the claimant's compensable
injury combines with a preexisting condition to cause or prolong disability or need for treatment. Under 656.005(24), a "preexisting
condition” includes any injury or disease that contributes to or predisposes a worker to disability or need for treatment which
precedes the onset of an initial claim or a claim for worsening under ORS 656.273.

2 Claimant does not dispute the ALJ's determination that his current low back condition is a "combined condition” within
the meaning of ORS 656.005(7)(a)(B), in that his preexisting chronic low back condition combined with his work activity (operating
an electric grinder) on May 15, 1995 to cause or prolong his disability and need for treatment.
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factor and may not properly be considered a "preexisting condition" under ORS 656.005(7)(a)(B)) is not
relevant to the facts in this case. See Jim M. Greene, 47 Van Natta 2245 (1995) (rejecting the claimant's
constitutional challenge to ORS 656.005(24) because the case involved a preexisting degenerative
condition rather than an alleged predisposition).

Claimant also restates his constitutional challenges to the retroactive application of ORS
656.214(7).3 1In essence, claimant contends that by requiring that all permanent disability awards
contemplate future waxing and waning of symptoms, the legislature has improperly usurped the AL]J's
quasi-judicial function of determining what was and was not contemplated by a permanent disability
award issued prior to the new law’s enactment.

We reject claimant's constitutional arguments as moot. Assuming, without deciding, that
claimant's prior (1990) permanent disability award did not contemplate any waxing and waning of
symptoms of his compensable low back injury, claimant still cannot establish a compensable aggravation
under ORS 656.273. As the court held in SAIF v. Walker, 145 Or App 294 (1996), the "actual
worsening" standard of ORS 656.273(1) requires that there be direct medical evidence that the condition
has worsened. Here, although claimant experienced a flare-up of symptoms, the medical evidence does
not persuasively establish any pathological worsening of his chronic low back condition. (See, e.g., Exs.
95-4, 88-2).4 Therefore, regardless of what was contemplated by his prior permanent disability award,
claimant has not proven an actual worsening of his compensable condition.

Lastly, we uphold the AL]J's decision to award an assessed attorney fee under ORS 656.386(1).
At hearing, Ryco challenged the compensability of claimant's "current condition” as well as the
aggravation claim. (Tr. 2-3). Since claimant prevailed over the "current condition” aspect of Ryco's
compensability denial, the ALJ properly awarded an attorney fee pursuant to ORS 656.386(1).°

ORDER

The ALJ's order dated June 13, 1996 is affirmed.

3 Claimant argues that retroactive application of ORS 656.214(7) violates Article III, Section 1 (the separation of powers
clause) and Article I, Section 10 (the remedy for injury clause) of the Oregon Constitution as well as the Due Process Clause of the
United States Constitution.

4 Dr. Holmboe, who treated claimant in May 1995, reported that claimant’s condition was not objectively worse, but that
he experienced a symptomatic exacerbation due to work activity inappropriate for his low back condition. Similarly, Dr. Stewart,
who became claimant's attending physician in July 1995, indicated that claimant's condition represented a mere waxing and
waning of his underlying chronic condition.

5 Claimant is not entitled to an attomey fee on review for defending the AL]J's attorney fee award. Dotson v. Bohemia,
Inc., 80 Or App 233, rev den 302 Or 35 (1986).
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In the Matter of the Compensation of
FRANK K. NICHOLAS, JR., Claimant
WCB Case No. 96-01029
ORDER ON REVIEW
Lawrence A. Castle, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Claimant requests review of Administrative Law Judge (ALJ]) Spangler's order that: (1) upheld
the insurer's denial of his low back condition and L5-51 herniated disc; and (2) did not award a penalty
for an allegedly unreasonable denial. On review, the issues are compensability, penalties and attorney
fees. We reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following change. In the second paragraph on
page 2, we change the fifth and sixth sentences to read:

"Claimant was assigned to clean up debris and throw it into the dumpster. The debris
included a pile of 2x4 wood pieces, plywood panels and a six-foot railroad tie. (Tr. 14-
17). Claimant estimated that the railroad tie weighed approximately 150 to 170 pounds.
(Tr. 48). Claimant testified that when he got the railroad tie to the edge of the
dumpster, he experienced "hot pain” in his low back. (Tr. 18)."

CONCLUSIONS OF LAW AND OPINION

Claimant is a laborer who has worked for the employer since 1993. Although claimant has
experienced previous back pain and has been treated on occasion by Dr. Kadwell, he appeared in good
health prior to November 21, 1995. On that day, claimant was doing heavy labor. He was assigned to
clean up debris and throw it into a dumpster. The debris included a pile of 2x4 wood pieces, plywood
panels and a six-foot railroad tie. (Tr. 14-17). Claimant estimated that the railroad tie weighed
approximately 150 to 170 pounds. (Tr. 48). Claimant testified that when he lifted the railroad tie to the
edge of the dumpster, he experienced "hot pain” in his low back. (Tr. 18). Claimant finished his shift
on November 21, 1995.

Claimant's supervisor remembered the day they were loading the dumpster and he
acknowledged that there was a railroad tie. (Ex. 18a-15). He testified that some of the items were
"pretty heavy" and claimant had mentioned the strenuous nature of the work to him. (Id.)

The day after the November 21, 1995 incident, claimant awoke with a cramp that lasted all day.
(Tr. 28). The pain continued down his leg as the days went on and his pain got worse.

Claimant's co-worker, Mr. Gray, who often rode to work with claimant, testified that claimant
had commented on the clean-up project and had complained of a sharp pain from his back down into
his leg. (Tr. 80-81). Gray told claimant he thought the cramp could be caused by dehydration. (Id.)
Gray testified that claimant's pain got progressively worse and he had difficulty driving because of the
pain down his leg. (Tr. 81). Gray said that claimant initially did not want to file a claim because he
thought it was just a minor injury. (Tr. 83).

Claimant started using a back brace belt after the November 21, 1995 injury. (Tr. 50-51). He
could not remember exactly when he started wearing it. Claimant's supervisor, however, testified that
he noticed claimant wearing a support belt approximately one to two days after the lifting incident. (Ex.
18a-21). Claimant's coworker also testified that he remembered claimant wearing a back brace after he
had complained about the pain down his leg. (Tr. 82).

Claimant saw Dr. Kadwell on December 5, 1995 and complained of left-sided sciatic pain of two
to three weeks duration. (Ex. 1). Dr. Kadwell diagnosed an acute lumbosacral strain with left sciatica.
Claimant hoped that "popping” his back would help, but instead his back pain got worse. (Tr. 28-29).
In the past, when claimant had back pain, he had his back "popped" and the soreness would be gone
within a day or two. (Tr. 29).
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Claimant testified that he had trouble getting out of bed on December 12, 1995 because of back
pain. (Tr. 44). Claimant did not make it to work that day. (Id.) Shortly after that, claimant testified
that his supervisor offered him a workers' compensation claim form. (Id.) Claimant told his supervisor
that he did not want to file a claim. (Tr. 43-44, 52-53).

Claimant returned to Dr. Kadwell on December 27, 1995. Dr. Kadwell suspected a herniated
disc, which was confirmed by an MRI. (Ex. 4). Claimant filled out an "827" form on December 27, 1995
and completed an "801" form on January 16, 1996. (Exs. 3, 7). The insurer denied his claim.

The ALJ found that all the witnesses testified in a believable manner. The AL] noted that much
of claimant's testimony was corroborated, such as the lifting of the railroad tie, the heavy work for the
employer and claimant's wearing a lumbar support belt shortly after November 21, 1995. Nevertheless,
the ALJ concluded that claimant was not a credible witness. The AL] reasoned that the inconsistencies
with claimant's testimony and that of his supervisor and co-worker Swayze were too damaging to
claimant’s credibility for him to meet his burden of proof.

Claimant acknowledges that he initially refused the claim forms and said that the claim was not
work-related. He explains, however, that he did not want to file a claim because he was concerned that
if he did so, he would not get rehired. When the issue of credibility concerns the substance of a
witness' testimony, the Board is equally qualified to make its own determination of credibility. Coastal
Farm Supply v. Hultberg, 84 Or App 282 (1987).

We agree with the ALJ that most of claimant's testimony was corroborated by other witnesses.
The primary inconsistency between claimant's testimony and that of his supervisor was that claimant
testified that he told his supervisor that his injury was due to all the heavy lifting at work. (Tr. 44, 52).
On the other hand, claimant's supervisor testified that claimant did not ever tell him he had suffered
any kind of injury on the job. (Ex. 18a-11). The supervisor testified that when claimant started wearing
a support belt to work, he asked him about it: "I think [claimant] said that he had strained some
stomach muscles or he was cramping in the stomach area.” (Id.)

Both claimant and his supervisor testified that the supervisor offered claimant a workers'
compensation claim form, but claimant said he did not want one. Co-worker Swayze also testified that
he heard the supervisor offer claimant a form, but claimant said that it was not job-related. (Tr. 100-
101). However, the testimony between claimant and the supervisor differed as to whether claimant
explained why he did not want a claim form.

Claimant testified that he declined the form, saying that he wanted to be hired back. (Tr. 43-44,
52-53). Claimant explained that he did not want to file a workers' compensation claim because a lot of
companies will not hire you back if you have filed a claim. (Tr. 36). Claimant wanted to be rehired by
the employer and he also felt it would help the employer's insurance coverage if he did not file a claim.
(Tr. 43-44, 53).

The supervisor testified:

"[Claimant] said he didn't want [a claim form] and that he was 100 percent sure that he
didn't hurt his -- Wait a minute. He was 100 percent sure that whatever was bothering
him was not related to the job, that he did not hurt himself on the job." (Ex. 18a-12).

We consider the inconsistencies with claimant's testimony to be insufficient to cast doubt on the
truthfulness of his testimony concerning the occurrence of a low back injury on November 21, 1995. In
any event, even if claimant lacks credibility in certain matters, he can still meet his burden of proof if
the remainder of the record supports his version of how he was injured. See Westmoreland v. Iowa
Beef Processors, 70 Or App 642 (1984), rev den 298 Or 597 (1985).

After our de novo review of the record, we find that, although there were inconsistencies
between claimant's testimony and that of his supervisor, those inconsistencies do not detract from
claimant's testimony or the evidence regarding the occurrence of his injury while lifting a railroad tie on
November 21, 1995, and the fact that he began wearing a lumbar support belt shortly thereafter.
Claimant adequately explained why he initially did not want to file a claim and why he originally
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denied that it was work-related. Claimant hoped that it was a minor injury, but instead the pain got
progressively worse. (Tr. 28- 29, 44). Claimant was concerned that he would not be hired back if he
filed a workers' compensation claim and he felt it would help the employer's insurance coverage if he
did not file a claim. (Tr. 36, 43-44, 53). We are persuaded that claimant injured his low back at work on
November 21, 1995.

The medical evidence likewise supports claimant’s testimony concerning a low back injury on
November 21, 1995. Dr. Kadwell's December 5, 1995 chart note did not refer specifically to a work
injury. (Ex. 1). However, Dr. Kadwell subsequently agreed with a letter from claimant's attorney that
said claimant told him on December 5, 1995 that he was injured at work, but he did not want to file a
workers' compensation claim because he hoped the pain would respond to manipulation. (Exs. 12, 13).
Dr. Kadwell's reports are consistent with claimant's testimony that he told Dr. Kadwell on December 5,
1995 that he had an on-the-job injury, but did not want to claim it. (Tr. 28, 29). Dr. Kadwell
concluded that claimant's lifting activity on November 20, 1995! was the cause of his herniated disc and
need for treatment. (Exs. 11, 13). Although Dr. Kadwell did not expressly state that claimant's injury
was the "major contributing cause” of his low back condition, it is well settled that "magic words" are
not necessary to establish medical causation. See Liberty Northwest Ins. Corp. v. Cross, 109 Or App
109 (1991), rev den 312 Or 676 (1992).

Claimant argues that he is entitled to penalties. We disagree.

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether, from a
legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v.
Huntley, 106 Or App 107 (1991). If so, the refusal to pay is not unreasonable. "Unreasonableness” and
"legitimate doubt” are to be considered in the light of all the evidence available. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988).

Here, claimant acknowledges that he initially refused the claim forms and originally told his
supervisor that the claim was not work-related. Under those circumstances, the insurer had a legitimate
doubt as to its liability for claimant's low back and herniated disc condition. Claimant is not entitled to
a penalty.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review is $4,000,
payable by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the compensability issue (as represented by the record and claimant's appellate briefs), the complexity of
the issue, the value of the interest involved, and the risk that counsel may go uncompensated.

ORDER

The AL]J's order dated July 5, 1996 is reversed in part and affirmed in part. That portion which
upheld the insurer's denial is reversed. The denial is set aside and the claim is remanded to the insurer
for processing according to law. That portion of the ALJ's order that did not award a penalty is
affirmed. For services on review, claimant's attorney is awarded $4,000, payable by the insurer.

1 Although claimant originally reported that the injury occurred on November 20, 1995, he testified that he was mistaken
about the date of the injury, which was actually November 21, 1995. (Tr. 30-33, 46-47).




January 29, 1997 Cite as 49 Van Natta 83 (1997) 83

In the Matter of the Compensation of
RUSSELL D. PARKER, Claimant
WCB Case No. 96-03865
ORDER ON REVIEW
Robert E. Nelson, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The SAIF Corporation requests review of Administrative Law Judge (ALJ]) Podnar's order that:
(1) set aside its denial of claimant's aggravation claim for a low back condition; and (2) awarded a
penalty for its allegedly unreasonable failure to pay interim compensation for the period from December
20, 1995 through January 8, 1996. On review, the issues are aggravation and penalties. We reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact,” except for the last two paragraphs, with the following
supplementation.

SAIF first received notice of claimant’s aggravation claim on January 8, 1996.

Dr. Rosenbaum authorized no time loss for periods after January 11, 1996.

CONCLUSIONS OF LAW AND OPINION

Aggravation

The ALJ found that claimant established a compensable aggravation, based on the opinions of
Dr. Rosenbaum, treating physician, and Drs. Farris and Bald, examining physicians.

SAIF argues that claimant failed to establish that his accepted low back condition actually
worsened or that his worsening is more than a waxing and waning of symptoms contemplated by his
1994 12 percent unscheduled permanent disability award for his low back. We agree that claimant has
not proven that his low back condition actually worsened.

Under ORS 656.273(1), "[a] worsened condition resulting from the original injury is established
by medical evidence of an actual worsening of the compensable condition supported by objective
findings.” Subsequent to the ALJ's order, the court has determined that the term "actual worsening"
was not intended to include a symptomatic worsening. SAIF v. Walker, 145 Or App 294 (1996). Rather,
the court has concluded that there must be medical evidence that the symptoms have increased to the
point that it can be said that the compensable condition has worsened.

Here, Dr. Rosenbaum, claimant's long-time treating physician, opined in January 1996:

"I am not certain whether [claimant's] increase in low back symptoms one week prior to
Christmas would be classified as a waxing and waning of his symptoms or a pathological
worsening. His symptoms were out of proportion to his prior waxing and waning but
no objective abnormalities could be ascertained. At this juncture I would classify his
symptoms to have worsened past the 12% permanent partial disability awarded at claim
closure.” (Ex. 35-1).

In June 1996, Dr. Rosenbaum checked boxes indicating concurrence with statements that there
has been no "actual worsening” of claimant's low back condition and that claimant's symptoms
(associated with bending and lifting at work since claim closure) "were within expected waxing and
waning of his prior impairment.” (Ex. 48-2, emphasis added). We are unable to read Dr. Rosenbaum’s
two opinions as consistent with one another and we find no explanation in the record for their
differences. See Moe v. Ceiling Systems, 44 Or App 429 (1980).

Under such circumstances, we are unable to conclude that claimant's condition worsened since
claim closure. 1 Consequently, we conclude that the aggravation claim must fail.

1 The only other medical evidence conceming claimant’s post-claim closure condition is provided by Drs. Bald and Farris,
who examined claimant and opined that claimant "has undergone normal waxing and waning of symptoms consistent with his

previous level of disability.” (Ex. 41-5).




84 Russell D. Parker, 49 Van Natta 83 (1997)

Penalty

The ALJ assessed a penalty for SAIF's unexplained failure to pay interim compensation for the
period from December 20, 1995 through January 8, 1996. We disagree.

Claimant's entitlement to interim compensation in the form of temporary disability benefits
depends on when the carrier received notice or knowledge of a medlcally verified inability to work in a
medical report which satisfies the requirements of ORS 656. 273(3) See llene M. Herget, 47 Van Natta
2285 (1995) (Where notice of an aggravation claim was legally sufficient under ORS 656.273(3), the
carrier was required to respond to it by timely paying interim compensation or issuing a denial); Richard
|. Stevenson, 43 Van Natta 1883 (1991).

ORS 656.273(6) provides in relevant part:

"A claim submitted in accordance with this section shall be processed by the insurer or
self-insured employer in accordance with the provisions of ORS 656.262, except that the
first installment of compensation due under ORS 656.262 shall be paid no later that the
14th day after the subject employer has notice or knowledge of medically verified
inability to work resulting from a compensable worsening. . . ."

In this case, SAIF received claimant’s "Notice of Claim for Aggravation of Occupational Injury or
Disease” form on January 8, 1996. (Ex. 30-2). The form did not indicate that time loss was authorized.
The only medical reports arguably constituting medical verification of claimant's inability to work under
this clalm are Dr. Rosenbaum'’s January 3, 1996 chart note and his January 22, 1996 letter to SAIF. (Exs.
29, 35).3 Even assuming that the January 3 chart note would otherwise be sufficient to trigger SAIF's
duty to pay interim compensation, it does not aid claimant's cause because the record does not reveal
when SAIF received it. (See n. 3, supra). Moreover, in the January 22, 1996 letter, Dr. Rosenbaum
stated, "I am not authorizing time loss past 1/11/96." (Ex. 35-2).

Accordingly, on this record, we find no notice of an aggravation claim received by SAIF before
January 8, 1996 and no authorization for time loss after January 11, 1996. See SAIF v. Christensen, 130
Or App 346 (1994) (SAIF had no procedural obligation to begin paying temporary disability absent
medical verification of the claimant's inability to work).

Claimant does not dispute SAIF's contention that interim compensation was paid for the period
from January 8, 1996 through January 11, 1996. Under these circumstances, claimant has not proven
entitlement to any compensation which was not timely paid and we cannot say that SAIF's claim
processing was unreasonable. Consequently, the ALJ's penalty assessment is reversed. See Richard ].
Stevenson, 43 Van Natta at 1883.

ORDER
The ALJ's order dated July 30, 1996, as amended August 6, 1996, is reversed. The SAIF

Corporation's April 2, 1996 denial is reinstated and upheld. The AL]J's penalty and attorney fee awards
are reversed.

2 ORS 656.273(3), sets out the requirements for making an aggravation claim:

"A claim for aggravation must be in writing in a form and format prescribed by the director and signed by the worker or
the worker's representative. The claim for aggravation must be accompanied by the attending physician’s report
establishing by written medical evidence supported by objective findings that the claimant has suffered a worsened
condition attributable to the compensable injury.”

3 on June 4, 1996, SAIF apparently received a December 26, 1996 note from Dr. Jura, former treating physician, which
announced that claimant would be off work until January 3, 1996 "because of his work injury.” (Ex. 28A). However, because SAIF
apparently received this note after the claim was denied on April 2, 1996, the note did not trigger a duty to pay interim
compensation. See Gene T. LaPraim, 41 Van Natta 956, 958 (1989) ("(I]nterim compensation (as opposed to temporary disability)
is never owed on an aggravation claim for any period prior to the date upon which the employer or insurer receives notice of a
medically verified inability to work.”).
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In the Matter of the Compensation of
ELIZABETH BERNTSEN, Claimant
WCB Case No. 95-11981
ORDER ON REVIEW
Schneider, et al, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Moller and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]) Hoguet's order that
declined to award temporary disability after April 21, 1994.1 In addition, claimant submits a letter and a
"worker copy” of an April 11, 1994 chart note. We treat claimant's additional submissions, that were
not admitted into evidence at the hearing, as a motion for remand. See Judy A. Britton, 37 Van Natta
1262 (1985). On review, the issues are remand and temporary disability. We deny the motion for
remand and modify.

FINDINGS OF FACT

We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Remand

Claimant submits a September 23, 1996 letter to the Board, which she characterizes as an
unsolicited letter, "not approved or disapproved by [her] attorney.” In this letter, claimant provides a
recitation of the facts from her perspective. In addition, claimant submits a "worker copy" of an April
11, 1994 chart note. These documents were not admitted into evidence at the hearing. Since our review
is limited to the record developed before the ALJ, we treat claimant's submission as a motion for
remand. See Judy A. Britton, supra.

We may remand a case to the ALJ, if we find that the case has been improperly, incompletely,
or otherwise insufficiently developed or heard by the AL]. ORS 656.295(5); Bailey v. SAIF, 296 Or 41,
45 n.3 (1983). To merit remand for consideration of additional evidence, it must clearly be shown that
the evidence was not obtainable with due diligence at the time of the hearing and that the evidence is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

Here, claimant has offered no reasons why either document was unobtainable with due
diligence at the May 3, 1996 hearing. We note that claimant testified at hearing and, therefore, had the

1 Attaching a copy of claimant's October 10, 1996 letter to her former attorney, the insurer asserts that claimant
terminated her legal representation and did not intend to appeal the ALJ's decision. Consequently, the insurer seeks dismissat of
claimant's appeal.

In the interests of clarifying her intentions, we asked for claimant's response to the insurer's assertions. Thereafter,
claimant confirmed that she had dismissed her attorney. (Since it does not appear that the insurer received a copy of this
December 14, 1996 submission, a copy has been included with the insurer's counsel's copy of this order.) She further noted that
she, not her attomey, had appealed a September 25, 1996 Determination Order. Based on this comment, the insurer contends that
claimant never authorized the request for Board review of the ALJ's June 19, 1996 order. In reply, claimant acknowledges her
former attorney's appeal on her behalf, as well as her desire that the Board continue with its review.

Such circumstances do not support the insurer's contention that it was not claimant's intention to appeal the AL]J's order.
Furthermore, even if claimant did not initially intend to request Board review, it is apparent that her then-attorney timely appealed
on her behalf. Inasmuch as her attorney was authorized to take such an action (the request was filed in June 1996, whereas her
attorney's services were terminated in October 1996) and since, following the attorney's dismissal, claimant wishes to proceed with
her appeal, we retain appellate authority to proceed with our review.

]
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opportunity to present the facts from her perspective. Furthermore, the proffered evidence will not
likely affect the outcome of the case.? Accordingly, we deny claimant's request for remand.

In addition, to the extent that claimant’'s September 23, 1996 letter contains further argument,
we decline to consider it. The briefing schedule closed on September 17, 1996. Claimant’s reply brief
was timely submitted within the briefing schedule and is considered on review. We will consider
supplemental authorities, but no argument after briefing is completed. See Betty Juneau, 38 Van Natta
553, 556 (1986); Debra West, 43 Van Natta 2299 (1991). Accordingly, we have not considered claimant's
September 23, 1996 letter in our review.

Temporary Disability

We adopt the AL]'s reasoning and conclusions regarding the temporary disability issue with the
following modification and supplementation.

Relying on ORS 656.268(3)(d) and 656.262(4)(f),3 the AL] concluded that Dr. Miller, attending
physician, ceased to authorize temporary disability as of April 21, 1994, the date claimant failed to
return to the Legacy Clinic for a follow up appointment. While we agree that Dr. Miller ceased to

authorize temporary disability, for the following reasons, we find that he took this action on May 5,
1994, rather than April 21, 1994.

On April 11, 1994, claimant sought treatment for her compensable mid-back strain condition at a
Legacy Health Clinic. Claimant was treated by Dr. Miller, M.D., who took claimant off work until her
follow up appointment scheduled for April 15, 1994. (Ex. 1). On April 12, 1994, Dr. Herbst, the Legacy
physician on duty, approved the employer's modified work offer for a job purging application files, a
light duty job.4 (Ex. 2a). On April 14, 1994, Dr. Herbst examined claimant and confirmed that she was
released to light duty. Claimant was asked to return for a follow up appointment on April 21, 1994.
(Ex. 2E-1). Claimant did not return for this follow up appointment.

On May 5, 1994, Dr. Miller wrote to the employer, noting the above history, and stating that he
could "only assume that [claimant] is doing well at this time as she has not sought further care with our
clinic." (Ex. 2E-2). Based on this comment, we conclude that Dr. Miller "ceased" to authorize
temporary disability effective May 5, 1994. See Daral T. Morrow, 48 Van Natta 497 (1996) (Board found
that the date of the claimant's treating physician's letter stating that it was too difficult to authorize a
release from work due to the compensable injury established the date the treating physician "ceased" to

2 We note that, although the "worker copy" of the April 11, 1994 chart note was not admitted at the hearing, the
"insurance copy” of this document was admitted as Exhibit 1. In addition, the “insurance copy" is actually a more complete
document in that the "worker copy” has a large section that is "blacked out,” whereas the "insurance copy” has no "blacked out”
section. In the area of the form that is "blacked out” on the "worker copy,” the "insurance copy” contains a history/description of
claimant’s complaints. (Ex. 1).

3 ORs 656.268(3) provides that "[tlemporary total disability benefits shall continue until whichever of the following events
first occurs:

LIS I ]

*(d) Any other event that causes temporary disability benefits to be lawfully suspended, withheld or terminated under
ORS 656.262(4) or other provisions of this chapter.”

ORS 656.262(4)(f) provides, in relevant part: “[tlemporary disability compensation is not due and payable pursuant to ORS 656.268
after the worker's attending physician ceases to authorize temporary disability or for any period of time not authorized by the
attending physician.”

4 we agree with the ALJ's reasoning and conclusions that the employer was not entitled to terminate temporary
disability based on claimant's failure to begin this modified job offer because the employer failed to strictly comply with the
requirements to provide claimant with an accurate written description of the modified job offer. ORS 656.268(3)(c); former OAR
436-60-030(12); see Fairlawn Care Center v. Douglas, 108 Or App 698 (1991); Safeway Stores, Inc. v. Little, 107 Or App 316 (1991);

Eastman v. Georgia Pacific Corp., 79 Or App 610 (1986).
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authorize temporary disability). Therefore, we find claimant entitled to temporary total disability
benefits from April 11, 1994,5 the date Dr. Miller took claimant off work, through May 5, 1994, the date
Dr. Miller found that claimant was "doing well at this time.”

Claimant argues that, pursuant to ORS 656.262(4)(c) and (d),6 she remains entitled to temporary
disability from April 11, 1994 though the present because the employer did not strictly comply with the
terms of those statutes. However, we find that those statutes are not applicable to the facts of this case.
In the first place, even if the employer requested from Dr. Miller verification of claimant's inability to
work, and that is not clear on this record, Dr. Miller was not unable to verify claimant's inability to
work. Instead, as discussed above, Dr. Miller's comments establish that he ceased authorization of
temporary disability as of May 5, 1994. Therefore, we do not find ORS 656.262(4)(c) applicable to the
facts of this case. In addition, based on the facts of this case, we do not find ORS 656.262(4)(d)
applicable. Specifically, it is not claimant’s failure to appear at the scheduled follow up appointment
that is the basis for termination of her temporary disability, it is Dr. Miller's cessation of authorization of
temporary disability.

Finally, claimant argues that, even if her temporary disability is terminated based on Dr. Miller's
May 5, 1994 letter, she is entitled to have the temporary disability reinstated as of October 27, 1994,
based on Dr. Puziss' report of that date. (Ex. 4). We disagree.

On October 27, 1994, claimant sought treatment from Dr. Puziss for complaints of pain and
stiffness in the upper to lower back. (Ex. 4). On examination, Dr. Puziss noted symptoms in the
thoracolumbar, upper lumbar, and lumbosacral regions. His diagnosis related to claimant's back was
"dorsal lumbar muscle strain.”" (Ex. 4-2). He noted that claimant "is capable of part time work at her
regular occupation at this time up to four hours per day, regular duties.” Id.

Subsequently, the employer denied claimant's mid and low back conditions. (Ex. 5). Although
the mid back condition denial was subsequently set aside, claimant did not contest the low back
condition denial and that denial is final by operation of law. Elizabeth B. Berntsen, 48 Van Natta 1219,
1223 (1996). Therefore, claimant's low back condition is not part of the compensable claim. Because Dr.
Puziss' October 27, 1994 report identifies both low and mid back conditions in releasing claimant to
modified work, without relating the modified work restriction to the accepted mid back condition, we
do not find that claimant has established that the work restriction is due to the accepted injury. ORS
656.266. Accordingly, we do not find that claimant is entitled to reinstatement of temporary disability
beginning October 27, 1994. Furthermore, there is no other evidence in the record that would support
any additional temporary disability.

5 Apparently, the employer paid temporary disability benefits from April 11, 1994 through April 13, 1994, at which time
it terminated these benefits in reliance on its modified job offer. (Tr. 6). In this regard, we note that the ALJ found in the
“Conclusions and Opinion” portion of his order that claimant was entitled to temporary total disability when taken off work on
April 11, 1994, and awarded additional temporary total disability benefits in his order language "from April 14, 1994 through April
21, 1994." Claimant disputes only the ending date of this award, not the beginning date.

6 ORS 656.262(4)(c) and (d) provide:

*(c) Temporary disability compensation is not due and payable for any period of time for which the insurer or self-
insured employer has requested from the worker's attending physician verification of the worker's inability to work
resulting from the claimed injury or disease and the physician cannot verify the worker's inability to work, unless the
worker has been unable to receive treatment for reasons beyond the worker's control.

"(d) If a worker fails to appear at an appointment with the worker's attending physician, the insurer or self-insured
employer shall notify the worker by certified mail that temporary disability benefits may be suspended after the worker
fails to appear at a rescheduled appointment. If the worker fails to appear at a rescheduled appointment, the insurer or
self-insured employer may suspend payment of temporary disability benefits to the worker until the worker appears at a
subsequent rescheduled appointment.”




88 Elizabeth Berntsen, 49 Van Natta 85 (1997)

Finally, since our order results in increased compensation beyond that granted by the ALJ's
order, claimant's attorney is allowed an "out-of-compensation” fee equal to 25 percent of the increase,
provided that the total fee granted by the ALJ's order and this order shall not exceed $3,800.7 See ORS
656.386(2); OAR 438-015-0055(1).

ORDER

The ALJ's order dated June 19, 1996 is modified. In addition to the ALJ]'s award of temporary
total disability benefits from April 14, 1994 through April 21, 1994, claimant is awarded temporary total
benefits from April 22, 1994 through May 5, 1994. Claimant's former attorney is awarded 25 percent of
the additional compensation created by this order, payable directly by the insurer to claimant's former
attorney. However, the total "out-of-compensation” attorney fee granted by the ALJ's order and this
order shall not exceed $3,800.

7 Although claimant has dismissed her attorney, she does not dispute her counsel's entitlement to a fee for services
rendered in this appeal.

January 30, 1997 Cite as 49 Van Natta 88 (1997)

In the Matter of the Compensation of
GARY L. DOBBINS, Claimant
Own Motion No. 97-0036M
OWN MOTION ORDER
SAIF Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for claimant's compensable claim for multiple trauma of right hand with subsequent partial amputations
of the index, middle and ring fingers injury. Claimant's aggravation rights expired on November 14,
1989. SAIF recommends that we deny authorization the payment of temporary disability compensation,
contending that claimant's current condition does not require surgery or inpatient hospitalization.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

We interpret surgery to be an invasive procedure undertaken for a curative purpose, which is
likely to temporarily disable the worker. Fred E. Smith, 42 Van Natta 1538 (1990). Injections do not
qualify as "surgeries” within the meaning of ORS 656.278(1)(a). Tamera Frolander, 45 Van Natta 968
(1993); Carol Knodel, 45 Van Natta 426 (1993). Diagnostic tests, even those that are invasive in nature,
if not provided as curative treatment, do not establish that a claimant has sustained a worsening of a
compensable injury as prescribed in ORS 656.278(1)(a). Kenneth C. Felton, 48 Van Natta 194 (1996);
Everett G Wells, 47 Van Natta 1634 (1995); Roger D. Jobe, 41 Van Natta 1506 (1989).

Although acknowledging the compensability of claimant's treatment, SAIF contends that
claimant "did not require outpatient surgery or hospitalization" for his compensable condition. We
disagree.

In a January 13, 1997 operative report, Dr. Worland, claimant's treating physician, noted that he
performed an excision of a large sebaceous cyst of claimant's right middle finger. The procedure was
performed "in the office operating room" and entailed a "transverse incision” to excise the cyst. Dr.
Worland noted that the "wound was then closed with multiple simple and vertical mattress sutures.”
Finally, Dr. Worland indicated on a January 13, 1997 "aggravation” form that he authorized time loss for
claimant and that claimant was not to use his right hand for an indefinite period of time.

On this record, we are persuaded that claimant's compensable injury worsened to the extent
that he underwent an invasive procedure which would qualify as "surgery" under ORS 656.278. See
Fred E. Smith, 42 Van Natta at 1538; The incision was neither a diagnostic test nor an injection
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(although claimant was administered Demerol intravenously for sedation). See Kenneth C. Felton, 48
Van Natta at 194; Tamara Frolander, 45 Van Natta at 968. Furthermore, restricted use of claimant's
right hand, as prescribed by Dr. Worland, is likely to temporarily disable claimant. See Fred E. Smith,
42 Van Natta at 1538. Under such circumstances, we conclude that authorization of temporary disability
compensation under claimant's compensable 1984 injury claim is appropriate.

Accordingly, we authorize the reopening of claimant’'s claim, requiring SAIF to provide
temporary total disability compensation beginning January 13, 1997, the date claimant underwent cyst
excision surgery. When claimant is medically stationary, SAIF shall close the claim pursuant to OAR
438-012-0055.

IT IS SO ORDERED.

January 30, 1997 Cite as 49 Van Natta 89 (1997)

In the Matter of the Compensation of
PATRICK G. MAHLBERG, Claimant
Own Motion No. 95-0313M
SECOND OWN MOTION ORDER ON RECONSIDERATION
Estell & Smith, Claimant Attorneys
Bostwick, et al, Defense Attorneys

The self-insured employer requests reconsideration of our November 7, 1996 Own Motion
Order, as reconsidered on December 3, 1996, which authorized the reopening of claimant's 1984 claim
for the payment of temporary disability compensation beginning September 29, 1994, the date claimant
underwent surgery.

The employer previously requested that this matter be held in abeyance pending its court appeal
of a Director's order approving claimant's 1994 surgery as reasonable and necessary. In our December
3, 1996 order, we declined the employer's request.

With its current request for reconsideration, the employer contends that, pursuant to a December
4, 1996 Director's "Order Granting Stay of Request,” we should recognize that the employer would be
"irreparably harmed" by our order requiring the payment of time loss compensation in this claim. The
employer further contends that "the facts of this case fit exactly within the purposes of OAR 438-012-
0050(3) [sic],” and that "the Board should wait until the issue in the other proceeding [before the court]
is truly final before issuing an own motion order.”

On reconsideration, we continue to adhere to our previous decisions. We base our conclusion
on the following reasoning. ‘

The employer opposed reopening of claimant's own motion claim on the ground that claimant’s
request for L4-S1 fusion surgery was not reasonable and necessary treatment for his accepted condition.
Eventually, claimant presented the surgery issue to the Medical Review Unit (MRU) of the Workers'
Compensation Division (WCD) of the Department of Consumer and Business Services (DCBS). See
amended ORS 656.245(6), 656.260, 656.327 and 656.704(3). On October 6, 1995, we postponed action on
the own motion matters pending outcome of the medical services dispute.

On January 10, 1996, the MRU issued a Proposed and Final Order Concerning a Bona Fide
Medical Services Dispute, which found that claimant's September 29, 1994 fusion revision surgery from
L4 through S1 was appropriate medical treatment for claimant's compensable injury. The employer
requested Director review of that decision.

In a September 23, 1996 Proposed and Final Contested Case Hearing Order, WCD Contested
Case AL] Wehrlie affirmed the MRU's January 10, 1996 order. When no exceptions were filed within
the 30-day "exception” period, the AL]J's order became a final, appealable Director's order.
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On November 7, 1996, we authorized the reopening of claimant's claim to provide temporary
disability compensation commencing September 29, 1994, the date of claimant's surgery. We further
allowed an approved attorney fee in the amount of 25 percent of the increased compensation awarded
by our order, not to exceed $1,050, payable by the employer directly to claimant's attorney.

On November 21, 1996, the employer sought reconsideration. Contending that the dispute
regarding the reasonableness and necessity of claimant's surgery remained unresolved pending its court
appeal of the Director's decision, the employer requested postponement of our decision. The employer
further contended that, under ORS 656.278, we were without jurisdiction to award compensation in this
claim until the "medical services issue is resolved.”

On December 3, 1996, we denied the employer's request to postpone our review pending its
court appeal. Relying on OAR 438-012-0050, we found no support for holding a case in abeyance
pending judicial review. Furthermore, we concluded that, under ORS 656.278 and our rules, because
claimant had exhausted his available remedy under ORS 656.327 (his appeal to the Director), the
reasonableness and necessity of claimant's 1994 surgery had been determined for our purposes, and it
remained within our jurisdiction to award temporary disability compensation based on the surgery.

On December 4, 1996, the Director issued an Order Granting Stay Request, which stayed the
enforcement of the September 23, 1996 order. The Director took this action because the employer had
sufficiently shown that: (1) it would be irreparably harmed because payment for the medical bills that
were ordered to be paid would not be recoverable if the employer reimburses for them but subsequently
prevails in its Petition for Review before the court; and (2) there were colorable claims of error in the
Director's September 23, 1996 order.

Citing the Director’s stay order, the employer sought further reconsideration. The employer
contended that "the Board should recognize the same harm (which the Director purportedly recognized
by his "stay” order) which comes from its order requiring payment of time loss compensation,” and we
"should wait until the issue in the other proceeding (before the court) is truly final before issuing an
own motion order.”

On December 16, 1996, we abated our prior decisions and requested that claimant respond to
the employer's motion. Responses have been received from the parties, and we now proceed with our
reconsideration.

ORS 656.278 provides that the Board has sole authority to award temporary disability
compensation to qualified injured workers whose compensable conditions have worsened requiring
surgery or inpatient hospitalization. The qualified injured worker ("claimant”) is eligible to receive TTD
beginning the date of actual surgery or hospitalization. ORS 656.278(1)(a).

Furthermore, OAR 438-012-0050(1) provides that:

The Board will act promptly upon a request for relief under the provision of ORS 656.278 and
these rules unless:

(a) The claimant has available administrative remedies under the provisions of ORS 656.273;

(b) The claimant’s condition is the subject of a contested case under ORS 656.283 to 656.298,
ORS 656.307 or ORS 656.308, or an arbitration or mediation proceeding under ORS 656.307; or

(c) The claimant’s request for payment of temporary disability compensation is based on surgery or
hospitalization that is the subject of a Director's medical review under ORS 656.245, 656.260 or
656.327.

Alternatively, OAR 438-012-0050(2) provides that the Board may postpone its review of the merits of the
claimant's request for relief if the available remedies set forth in section (1) of this same rule could affect
the Board's authority to award compensation under the provisions of ORS 656.278.
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Here, as set forth in our December 3, 1996 order, because claimant has "exhausted" his available
remedies under ORS 656.327 in this claim, neither ORS 656.278 nor our rules provide for holding a case
in abeyance pending judicial review. Therefore, we find no authority for postponing our review of the
"merits" of this case, as the aforementioned "remedies” set forth in OAR 438-012-0050(1), have been
explored and exhausted.

The employer also contends that, because the Director issued an order granting the employer a
stay of enforcement for the payment of the medical treatment awarded by the Director's September 23,
1996 final order, "the Board should recognize the same harm which comes from its order requiring the
payment of time loss compensation.” The AL]'s September 23, 1996 order is a "final order" of the
Director under ORS 183.460, which determined that the 1994 surgery was appropriate. The Director's
December 4, 1996 Order Granting Stay Request did not modify the Director's determination concerning
the propriety of the surgery. Rather, that order merely stayed the employer's payment of costs related
to claimant's 1994 surgery, pending appeal. Thus, under ORS 656.278 and our rules, we are authorized
to award temporary disability compensation for a surgery which, after the Director's medical review
under ORS 656.327, has been determined to be reasonable and necessary.

We note that, under ORS 656.278, temporary disability compensation authorized by the Board is
reimbursable from the Reopened Claims Reserve (RCR). ORS 656.625; SAIF v. Holstrom, 113 Or App
242 (1992). Therefore, any temporary disability paid to claimant by the employer pursuant to our order
issued under ORS 656.278 will likely be eligible for reimbursement from the RCR.  Under such
circumstances, we are not persuaded that the employer will suffer irreparable harm in paying to
claimant the reimbursable compensation which we have concluded is due. By contrast, we are
persuaded that claimant could suffer irreparable harm by the withholding of temporary disability
pending court appeal of the Director's order. Temporary disability is wage-replacement income that
may often be necessary, particularly during a lengthy appeal, to sustain the claimant's self-sufficient
economic status.

In conclusion, we have authority to authorize temporary disability compensation in this claim,
beginning September 29, 1994, the date claimant underwent surgery. The decision by the Director that
the surgery was reasonable and necessary stands until or unless the court decides otherwise. At that
time, if the court reverses or remands the Director's decision, the employer may, as we noted in our
prior order, request reconsideration of our order. In the alternative, as noted in our December 3, 1996
reconsideration order, "the aggrieved party may appeal both orders to the court, who will have the
opportunity to consider both decisions which involve inter-related issues.” Patrick G. Mahlberg, 48 Van
Natta 2405 (1996).

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our
November 7, 1996 and December 3, 1996 orders in their entirety. The parties' rights of reconsideration
and appeal shall begin to run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
LORETA C. SHERWOOD, Claimant
WCB Case Nos. 96-01702 & 95-12804
ORDER ON REVIEW (REMANDING)
Malagon, Moore, et al, Claimant Attorneys
Nancy J. Meserow, Defense Attorney

Reviewed by Board Members Moller and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]) Stephen Brown's
order that upheld the self-insured employer's partial denial of her claim for tarsal tunnel syndrome. The
employer cross-requests review of those portions of the AL]'s order which: (1) affirmed an Order on
Reconsideration which set aside a Notice of Closure as premature; and (2) awarded a $2,800 assessed
attorney fee for claimant's counsel services concerning the employer's appeal of the Order on
Reconsideration. Subsequent to the completion of the briefing schedule, claimant submitted further
medical evidence and requests that the matter be remanded for the admission of that evidence. The
employer has responded, objecting to such a request. On review, the issues are remand,
compensability, premature closure, and attorney fees. We remand.

The ALJ upheld the self-insured employer's partial denial of claimant's claim for tarsal tunnel
syndrome. Claimant has submitted further medical evidence and requested that the matter be
remanded for the admission of that evidence. The proffered evidence consists of September 1996
chartnotes from Dr. Woll; a September 14, 1996 letter from Dr. Woll to Dr. Jones; a September 20, 1996
operative report from Dr. Jones; follow-up chartnotes from Dr. Jones beginning in October 1996; and a
November 19, 1996 letter from Dr. Weller to claimant's counsel. The proffered evidence, all of which
was generated "post-hearing,” concerns claimant's September 1996 left foot tarsal tunnel release surgery.

We may remand to the ALJ for the taking of additional evidence if we determine that the record
has been improperly, incompletely, or otherwise insufficiently developed. ORS 656.295(5). In order to
satisfy this standard, a compelling reason must be shown for remanding. A compelling reason exists
when the evidence : (1) concerns disability; (2) was not obtainable at the time of hearing; and (3) is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986).

Inasmuch as the proffered evidence relates to surgery on claimant’s left foot, the evidence does
concern disability. Moreover, since the surgery did not take place until some four months after the
hearing, the evidence submitted by claimant was not obtainable, with due diligence, at the time of
hearing. See Wonder Windom-Hall, 46 Van Natta 1619, 1620 (1994), rev on other grounds Nordstrom
Inc. v. Windom-Hall, 144 Or App 96 (1996) (Evidence derived from a "post-hearing" surgery not
obtainable with due diligence). The remaining question is whether the proffered evidence is reasonably
likely to affect the outcome of the case.

One of the issues presented in this case was whether claimant's tarsal tunnel condition is
compensable. In determining that this condition was not compensable, the AL] questioned whether
claimant suffered from tarsal tunnel syndrome, reasoning that the opinion of Dr. Weller, who diagnosed
that condition, was less persuasive than other medical opinions in the record. In addition, the ALJ
concluded that Dr. Weller did not have an accurate history of the July 2, 1994 work incident. Because
the AL]'s opinion is in part based on the conclusion that Dr. Weller's diagnosis of tarsal tunnel
syndrome was not supported by the medical record, we conclude that the proffered evidence which
concerns tarsal tunnel syndrome is reasonably likely to affect the outcome of the case, particularly since
Dr. Jones' post-operative diagnosis was "tarsal tunnel syndrome.” In light of this conclusion, we find a
compelling reasoning to remand. See Parmer v. Plaid Pantry #54, 76 Or App 405 (1985).

Finally, because the premature closure and attorney fee issues may be affected by the decision
concerning the compensability of claimant's left foot condition, we cannot proceed to address those
issues. Consequently, those matters are also remanded to the AL] to await submission of the
aforementioned additional evidence regarding the compensability issue.
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Under such circumstances, we conclude that the case should be remanded to ALJ Stephen
Brown for further development. Accordingly, the ALJ's order is vacated and this matter is remanded to
the AL] to reopen the record for the admission of additional evidence from the parties regarding
claimant's surgery and the resulting findings regarding the cause of claimant's left foot condition. The
ALJ may proceed in any manner that will achieve substantial justice. ORS 656.283(7). The AL]J shall
then issue a final appealable order reconsidering all issues raised at hearing.

IT IS SO ORDERED.

January 30, 1997 Cite as 49 Van Natta 93 (1997)

In the Matter of the Compensation of
DONALD N. VATORE-BUCKOUT, Claimant
WCB Case Nos. 96-03398 & 95-13837
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
Judy C. Lucas (Saif), Defense Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Hazelett's order that assessed a penalty for an allegedly unreasonable denial. In its respondent's brief,
Mid-Century Insurance Co., on behalf of employer Dan's Subaru, requests dismissal of SAIF's request
for review contending that SAIF neglected to serve a copy of the request on Mid-Century or their
attorneys. In his respondent's brief, claimant seeks sanctions against SAIF for an allegedly frivolous
appeal. On review, the issues are dismissal, penalties, and sanctions. We deny the motion to dismiss
and reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of the second ultimate finding of fact,
and with the following supplementation:

Claimant was employed as a laborer for SAIF's insured, Metro Tire & Auto Repair. Metro
required that claimant use some of his own tools, which were kept on the employer’s premises. During
the evening of October 30, 1995, claimant spoke on the telephone with an assistant manager of the
employer and the two mutually agreed that claimant’s employment was terminated. That same
evening, claimant spoke with a supervisor of Dan's Subaru, and accepted an offer of employment to
begin the following day, October 31, 1995.

On the morning of October 31, claimant returned to Metro to tell his supervisor he was
departing for another job and to retrieve his personal tools from Metro's premises. While removing his
tools, claimant experienced the sudden onset of low back pain. Claimant then drove to Dan's Subaru,
where he unloaded his tools with the assistance of another Dan's Subaru employee.

Claimant's back continued to hurt and, on November 2, 1995, he sought treatment. Dr.
Braddock diagnosed an acute lumbosacral strain and authorized time loss. On November 15, 1995,
claimant made a claim for a low back injury with Dan's Subaru.

Dan's Subaru's insurer, Mid-Century, obtained a statement from claimant on November 20,
1995, and issued a denial on November 21, 1995. On January 25, 1996, Mid-Century issued an amended
denial, denying responsibility and advising claimant that his injury may be related to his employment
with Metro.

On March 22, 1996, SAIF issued a compensability and responsibility denial on Metro's behalf.
On May 23, 1996, SAIF denied that claimant was a subject employee of Metro at the time of his injury.
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CONCLUSIONS OF LAW AND OPINION

Motion to Dismiss

In its respondent’s brief, Mid-Century moves to dismiss SAIF's request for review, contending
that SAIF did not serve Mid-Century with a copy of its request for review or give Mid-Century actual
knowledge of the appeal as required by ORS 656.295. In response, SAIF concedes it did not serve Mid-
Century with a copy of the request for review, but argues that Mid-Century nevertheless had actual
knowledge of the appeal within the statutory time period. We conclude Mid-Century had timely actual
notice and deny the motion to dismiss.

An AL]'s order is final unless, within 30 days after a copy of the order is mailed to the parties,
one of the parties requests review under ORS 656.295. ORS 656.289(3). Requests for Board review shall
be mailed to all parties to the proceeding before the AL]. ORS 656.295(2). The failure to timely file and
serve all parties with a request for Board review requires dismissal, Mosley v. Sacred Heart Hospital,
113 Or App 234, 237 (1992); a non-served party's actual notice of the appeal within the 30-day period,
however, will save the appeal. See Zurich Ins.Co. v. Diversified Risk Management, 300 Or App 47, 51
(1985); Argonaut Insurance v. King, 63 Or App 847 (1983). All parties to the AL]'s order must be served
or receive notice, even if the appealing party makes no claim as to the excluded party. Kelsey v.
Drushella-Klohk NCE, 128 Or App 53, 57 (1994); Mosley" v. Sacred Heart Hospital, 113 Or App at 237.

In this case, the ALJ's order was mailed on August 2, 1996. SAIF requested review on August
28, 1996, but did not serve a copy of the request for review on Mid-Century. On August 30, 1996, the
Board mailed an Acknowledgment of Request for Review to all parties and their counsel, including Mid-
Century. In order to save SAIF's appeal, we must conclude that Mid-Century received actual notice of
the appeal by Tuesday, September 3, 1996.1

In its reply brief, SAIF represented that it received its copy of the Board's acknowledgment letter
on September 3, 1996. No representation has been made that Mid-Century did not receive its copy of
the notice on this same date.2 The Board's acknowledgment letter was mailed Friday, August 30, 1996,
five days before the statutory period expired.3 Given SAIF's representation that it received the notice
on Tuesday, September 3, 1996, and in the absence of evidence or a representation from Mid-Century or
its counsel that it did not receive our acknowledgment letter within the statutory period, we conclude
that it is more probable than not that Mid-Century did receive actual notice of SAIF's request for review
within the statutory time period. See, e.g., John D. Francisco, 39 Van Natta 332 (1987) (finding it more
probable than not that all parties received the acknowledgment letter within the statutory period where
letter was mailed 7 days before the statutory period expired); Grover Johnson, 41 Van Natta 88 (1989)
(concluding that it is more probable than not that all parties received timely actual notice of request for
review where Board's acknowledgment was mailed to all parties to the hearing some 3 days before the
expiration of the 30-day appeal period); Cf. Argonaut Insurance v. King, supra, (claimant's appeal not
perfected where evidence established acknowledgment letter was received by the insurer more than 30
days after the referee's order was mailed). Consequently, we deny Mid-Century’s motion.

Penalties

The ALJ found that SAIF did not have a reasonable doubt about claimant's subjectivity or the
compensability of his injury at the time of its denials and assessed a penalty. In addition, the AL]
determined that there was no evidence to support a finding that SAIF conducted a reasonable
investigation before denying the claim.

1 Where the 30th day after the mailing of the AL)'s order falls on a Sunday or, as in this case, federal holiday (i.e.,
Labor Day, September 2, 1996), the final day for perfecting the appeal is the next day in which mail is delivered. See e.g., Robert
K. Warren, 47 Van Natta 84 (1995); Anita L. Clifton, 43 Van Natta 1921 (1991).

2 Mid-Century contends that SAIF did not give it actual notice of the appeal but does not discuss when or whether it
received the notice from the Board. ‘

3 As noted above, we recognize there was no mail delivery on Sunday, September 1 and Monday, September 2, 199.




Donald N. Vatore-Buckout, 49 Van Natta 93 (1997) 95

On review, SAIF contends it had a reasonable doubt about the compensability of claimant's low
back strain because there was insufficient evidence that the injury arose in the course of his employment
with SAIF's insured and because it believed he was not a subject worker at the time of his injury. In
addition, SAIF contends that the record does not support the AL]'s finding that it made the decision to
deny the claim without any independent investigation. After considering the record, we agree with
SAIF that no penalty is warranted.

The standard for determining unreasonable resistance to the payment of compensation is
whether, from a legal standpoint, the carrier had a legitimate doubt about its liability. International
Paper Co. v. Huntley, 106 Or App 107 (1991); Castle & Cook Inc. v. Porras, 103 Or App 65 (1990). If so,
the refusal to pay is not unreasonable. "Unreasonableness” and "legitimate doubt" are to be considered
in light of all the information available to the employer at the time of its action. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988); Price v. SAIF, 73 Or App 12, 126 n. 3 (1985).

Claimant alleged the injury occurred on October 31, 1995, the day after his employment with
Metro had supposedly terminated. Claimant initially filed his claim against Mid-Century's insured,
asserting that the injury arose in the course and scope of his new employment (which began on October
31, 1995). SAIF was advised of the claim only after Mid-Century denied responsibility and alleged that
claimant's injury was related to his employment for SAIF's insured (Metro). Claimant did not report
any injury the morning of October 31, 1995 nor did he report it when he returned to Metro several
weeks later as a customer.

Although the AL] was persuaded that the injury occurred on Metro's premises and that claimant
was a subject worker of Metro on the day of his injury, we conclude that SAIF had a reasonable doubt
regarding its liability given the circumstances of the mJury and the status of the subject employer law.
Indeed, at the time of the denial, the legal question of whether an employee, who is injured on the
employer's premises while loading up his personal effects after terminating his employment, is a subject
worker was unresolved in this jurisdiction.

Consequently, unlike the AL], we conclude that SAIF had a legitimate doubt about its liability
for claimant's low back injury. Accordingly, the AL]'s penalty assessment is reversed.

Considering our reversal of the AL]'s penalty award, it necessarily follows that SAIF's appeal is
not frivolous. Therefore, sanctions under ORS 656.390 are not warranted.

ORDER
The ALJ's order dated August 2, 1996 is affirmed in part and reversed in part. That part of the

order that assessed a penalty against the SAIF Corporation is reversed. The remainder of the order is
affirmed.

4 The fact that an injury occurred on the employer’'s premises satisfies only one element of the course and scope test. A
claimant must still prove a causal connection between the injury and employment from a medical and legal standpoint. See
Andrews v. Tektronix, Inc., 323 Or 154, 161 (1996); Norpac Foods, In¢. v. Gilmore, 318 Or 363 (1994).
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In the Matter of the Compensation of
EDWARD E. CRUISE, Claimant -
WCB Case No. 96-03890
ORDER ON REVIEW
Jon C. Correll, Claimant Attorney
Roberts, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.
Claimant requests review of Administrative Law Judge (ALJ) Black's order that dismissed
claimant's request for hearing for lack of jurisdiction. On review, the issues are jurisdiction and

penalties or attorney fees. We affirm.

FINDINGS OF FACT

We adopt the second, third, fourth and fifth paragraphs of the AL]J's "Discussion."

CONCLUSIONS OF LAW AND OPINION

We adopt the last paragraph of the AL]'s "Discussion," with the following supplementation.

The AL} dismissed claimant's hearing request regarding assessment of a penalty or attorney fee
for the insurer's allegedly unreasonable delay in providing vocational assistance. The AL] cited Danell
L. Sweisberger, 48 Van Natta 441 (1996) (Board lacks jurisdiction to award penalties or attorney fees
arising from vocational assistance matters), and Donald D. Paul, 47 Van Natta 1946 (1995) (same).

On review, claimant contends that the Hearings Division retained jurisdiction to assess a penalty
or attorney fee because his substantive entitlement to vocational assistance was not resolved by a
contested case hearing. See ORS 656.385(1)-(4). We disagree.

In Rick G. Lundstrom, 48 Van Natta 2252 (1996), we rejected the claimant's contention that the
Director had not acquired jurisdiction over penalty issues arising under ORS 656.340 because there had
not been a final contested case order by the Director. We reasoned that, under ORS 656.385(5), neither
the Hearings Division nor the Board may award penalties or attorney fees in regard to matters arising
under the review jurisdiction of the Director. Since the sole issue before the ALJ was penalties and
attorney fees arising out of a vocational assistance dispute, and since review of the vocational assistance
"matter” arose under the review jurisdiction of the Director, we determined that the Director likewise
had exclusive jurisdiction over related penalties and attorney fees for such "matters.”

The sole issue at hearing in this case involved the assessment of a penalty or attorney fee for the
insurer's allegedly unreasonable delay in providing vocational assistance. As in Lundstrom, no
contested case hearing occurred. Therefore, as we held in Lundstrom, the Director has exclusive
jurisdiction over such issues.] See ORS 656.385(5).

ORDER

The ALI's order dated September 11, 1996 is affirmed.

T we acknowledge claimant's alternative request that we remand the case to the Director, "with instructions to assert
jurisdiction.” However, we have previously noted that ORS 656.385(5) does not require the Director to "retain” authority over
vocational issues, in order to exercise jurisdiction over penalties and attorney fee issues which arise from a "matter” which was
under the jurisdiction of the Director. Thus, regardless of whether the Director retains authority to reconsider the merits of the
vocational "matter,” the Director has the authority to consider penaities and attorney fees arising from that "matter.” Anna |.
Calles, 48 Van Natta 1001, 1002 (1996). Under these circumstances, it is incumbent on claimant to seek a hearing with the Director
(if he wishes to do so), and remand is unnecessary.
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In the Matter of the Compensation of
ANTHONY J. McKENNA, Claimant
‘ WCB Case Nos. 95-07570, 95-02480 & 94-07262
ORDER ON REVIEW
Karl Goodwin (Saif), Defense Attorney
Bottini, et al, Defense Attorneys

Reviewed by Board Members Hall and Haynes.

Claimant, pro se, requests review of those portions of Administrative Law Judge (ALJ) Thye's
order that: (1) upheld the SAIF Corporation’s denial of claimant's occupational disease claim for a low
back condition; (2) upheld Safeco's denials of claimant's aggravation and occupational disease claims for
his low back condition; (3) did not address his claim for interim compensation; (4) declined to assess
Safeco and SAIF penalties for alleged discovery violations; and (5) declined to assess penalties for
allegedly unreasonable and untimely denials. Safeco cross-requests review of that portion of the order
that set aside its denial of claimant's-claim for a current L4-5 disc condition. Claimant seeks remand,
contending that the AL]J erred in: (1) allowing litigation arising out of Safeco's allegedly defective denial;
and (2) declining to admit evidence submitted by claimant after the hearing. Claimant also seeks
sanctions, reimbursement for costs, and moves to strike Safeco’'s Cross-Reply Brief. On review, the
issues are claim preclusion, compensability, responsibility, aggravation, interim compensation, remand,
penalties, costs, motion to strike, and sanctions. We deny claimant's motions, affirm in part, and
modify in part.

FINDINGS OF FACT

Claimant was 49 years old at the time of hearing. He injured his low back in 1970 and again in
either 1978, 1980, or 1984. (Exs. 11, 12, 20, 60). These injuries resolved quickly with rest, but claimant
. had developed low back degeneration by 1989.

On June 9, 1989 claimant suffered a low back strain while working for Safeco’'s insured. On
June 27, 1989, claimant sought treatment and filed an injury claim. Dr. Dordevich took him off work
and prescribed physical therapy. Safeco accepted the claim for a low back strain.

Dr. Dordevich released claimant to his regular work on August 14, 1989. A November 27, 1989
Determination Order closed the claim with a 9 percent unscheduled permanent partial disability award,
including 4 percent impairment for claimant's L4-5 "disc derangement.”

Claimant's low back problems continued. He returned to work for Safeco's insured for the
period from March 19, 1990 until August 13, 1990. He worked for SAIF's insured from October 14, 1991
until July 29, 1993, and has not worked since.

Although claimant apparently sought no treatment for his low back between January 1990 and
December 1991, his symptoms continued.

An October 27, 1993 internal Safeco Claims Memo indicates that claimant's accepted claim is
"lumbar strn and 14-5 disc bulge.” (Ex. 40C).

In March 1994, claimant experienced increased symptoms while off work.
On June 10, 1994, Safeco sent claimant a "Corrected Denial" of his current low back condition

and L34 bulge. (Ex. 51).

he was treating claimant for low back problems and indicating that claimant was disabled from working

' On September 15, 1994, Dr. Carroll, treating physician, authored a report notifying Safeco that
and had been since the June 9, 1989 injury. (Ex. 63).

On November 21, 1994, claimant requested reopening of his claim on an aggravation or
occupational disease basis. Safeco denied claimant's aggravation claim on December 21, 1994 and
denied his occupational disease claim on February 17, 1995.
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Claimant filed an occupational disease claim with SAIF on February 28, 1995. SAIF disclaimed
responsibility on April 25, 1995 and denied compensability on April 27, 1995.

Safeco stipulated that bills for claimant's September 28, 1993 MRI and related travel expenses
(Exs. 40A & B) were not timely paid. (January 24, 1996 Tr. 32-56).

CONCLUSIONS OF LAW AND OPINION

Claim Preclusion: 1.4-5 Condition

The ALJ found that Safeco accepted claimant's L4-5 disc condition by virtue of its October 27,
1993 internal memo which indicated, "Discussed accepted claim [with claimant] - lumbar strain and L4-5
disc bulge.” (Ex. 40C). The AL] further reasoned that this conclusion was reinforced by the fact that
Safeco did not challenge a 1989 Determination Order award which was based on L4-5 disc impairment,
citing Deluxe Cabinet Works v. Messmer, 140 Or App 548 (1996).

Claimant argues that Safeco is precluded from denying his L4-5 condition because a November
27, 1989 Determination Order, (Ex. 27A, see Ex. 30A), awarded permanent disability compensation
specifically for claimant's L4-5 disc impairment. We agree. See Deluxe Cabinet Works v. Messmer,
supra; Roger L. Wolff, 48 Van Natta 1197 (1996).

In reaching this conclusion, we note that.the 1989 evaluator's worksheet indicated that the 4
percent impairment award was for "MRI impairment Disc Derangement L4-5."1 (Ex. 27B-1). The
August 11, 1989 MRI referenced in the evaluator's worksheet revealed: "Mild central bulging at L4-5
with minimal deformity of the thecal sac. Nerve root compression is not identified." (Ex. 24).

On this evidence, we find that Safeco's denial of claimant's "current condition” must be set
aside to the extent that it encompasses claimant's L4-5 disc derangement.2 See Judy A, Tucker, 48 Van
Natta 2391 (1996); Roger L. Wolff, supra.

Claimant argues that later interpretations of the 1989 MRI indicate that his L4-5 condition (at’ the
time of the 1989 Determination Order) included desiccation and degeneration, as well as the bulging
disc described in the contemporaneous reading. Claimant also argues that Safeco knew about his
degenerative condition when it "accepted” "3 his L4-5 condition. Based on these contentions, claimant
argues that his compensable condition is not limited to a bulging disc at L4-5. In addition, claimant
argues that Safeco's current condition denial includes an impermissible "back-up” denial of the accepted
L4-5 condition (based on a contention that the June 10, 1994 denial issued more than two years after

"acceptance,” presumably referring to the November 27, 1989 Determination Order) See ORS
656.262(6)(a).

We need not address these arguments (beyond noting that claimant's L4-5 disc condition is
"compensable,” under Deluxe Cabinet Works v. Messmer, supra), because the current condition denial is
set aside to the extent that it denied claimant's L4-5 condition. Therefore, there is no "back up” denial
issue.

1 The worksheet also notes: "MRI Bulg disc 8/11/89 at 1.4-5 = 4%." (Ex. 27B-2).

2 The AL]J set aside Safeco's denial of an L4-5 disc "protrusion.” Based on the terminology used in the evaluator's
worksheet and the referenced MRI, we modify the order to indicate that Safeco's denial of claimant’'s L4-5 disc
"derangement/bulge” is set aside. :

3 Claimant argues that Safeco's intermal memo indicating that claimant had been informed that his accepted condition
was "Lumbar st & L4-5 disc bulge” constituted acceptance of his L4-5 condition. (See Exs. 37D-1, 40C). We need not address
this contention, because the demal is set aside on other grounds, as explained herein. Moreover, even assuming that the memo
constituted an acceptance, we "would not find that Safeco thereby accepted anything more than the low back strain injury (which
Safeco admits accepting) and the L4-5 disc bulge. See Footnote 9, ante.

4 We do not find that Safeco’s failure to challenge the Determination Order award means that it "accepted” claimant’s
L4-5 condition. See Dennis L. Keller, 47 Van Natta 734, 736 (1995) (citing Messmer v. Deluxe Cabinet Works, 130 Or App 254, 258
(1994), rev den 320 Or 507 (1995) ("The result is not that SAIF has accepted claimant’s degenerative disc condition; rather, it is that
SAIF is barred by claim preclusion from denying that it is part of claimant's August 1980 claim.")). :
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Compensability: Occupational Disease Claim, L3-51 & Injury Claim, L-3, 15-51

Claimant has filed occupational disease claims with Safeco and SAIF (for his L3-4, L4-5, and L5-
S1 conditions) and an injury claim with Safeco (for his L-3-4 and L5-S1 conditions). These claims have
all been denied.>

Claimant bears the burden of proving that his low back condition is work-related. ORS
656.005(7)(a); ORS 656.802; see ORS 656.266.

Considering claimant's long history of back problems and the passage of time since the work
injury (and occupational exposures), we find that the causation issue is essentially a medical question
requiring expert medical opinion for its resolution. Uris v. Compensation Department, 247 Or 420
(1967); Kassahn v. Publishers Paper Co., 76 Or App 105 (1985), rev den 300 Or 546 (1986). In evaluating
the medical evidence concerning causation, we rely on those opinions which are both well-reasoned and
based on accurate and complete information. Somers v. SAIF, 77 Or App 259 (1986). In addition, we
generally rely on the opinion of a worker's treating physician, absent persuasive reasons to do
otherwise. See Weiland v. SAIF, 64 Or App 810 (1983); Givens v. SAIF, 61 Or App 490, 494 (1983). In
this case, we find such reasons.

The only evidence arguably supporting a conclusion that claimant's low back problems are work-
related is provided by Dr. Carroll, current treating physician.

Dr. Carroll first examined claimant in August, 1994. (Exs. 57, 59). Dr. Carroll reported
claimant’s history of chronic low back pain (since the 1989 work injury), detailed his functional
limitations, and opined: "Prognosis is guarded as far as any improvement. It appears to be a chronic,
permanent situation.” (Exs. 59, 60; see Ex. 61). Dr. Carroll examined claimant again on September 13
and November 10, 1994. (Ex. 62). On September 15, 1994, Dr. Carroll sent Safeco a report indicating
that claimant was “still" disabled from working and had been disabled since June 9, 1989. (Ex. 62A, 63).

On November 1, 1994, claimant wrote to Dr. Carroll, describing his history of back problems
and asking the doctor to respond to six questions. (Ex. 65-H). On November 10, 1994, Dr. Carroll
responded as follows: First, he opined that claimant suffered an L4-5 disc injury before the August 11,
1989 MRI and stated "It is entirely possible the injury of June 9, 1989 caused the disc injury." (Ex. 66,
emphasis added). Dr. Carroll also opined that the 1989 injury also involved lumbar muscle and
ligament strain and that claimant's back pain comes from "strained ligaments and subsequent spasm of
surrounding muscles.” (Id.). In addition, Dr. Carroll stated that claimant's "new disc herniations at L3-
4 and L5-S1 could have been from heavy lifting at work from March through August, 1990." (Id.,
emphasis added). Dr. Carroll further opined that claimant's back condition did not reflect an "objective
worsening that is a (51%) result of the 6/09/89 injury.” (Id.). Instead, Dr. Carroll stated, "I believe
[claimant's] back condition from a functional perspective has progressively waxed and waned with a
general overall deterioration. The objective data (MRI reports, etc) show healing, for example,
resolution of the herniated discs.” (Id.). Finally, Dr. Carroll responded "Yes" to the question, "Do you
believe [claimant’'s] back condition has . . . reflected a progressive deterioration, where the major
contributing cause is LESS LIKELY a combination of age and heredity, BUT MORE LIKELY the result of
a series of traumatic events or occurrences that arose out of and within the course and scope of
[claimant's] employment with [Safeco’'s insured], from January 5, 1989 to August 13, 1990??" (Id.,
emphasis in original).

On March 28, 1995, Dr. Carroll responded "No" (without explanation) to the following
questions:

“l. Do you believe the herniation or protrusion of the L4-5 disc, reported by Dr. Oyer
and D. Launey as '. . .no change. . ." and '. . .unchanged. . ." from the 1989 Lumbar
MRI exam, was a direct result of the 6-9-89 injury, in other words, do you believe, the 6-
9-89 injury was the major contributing cause of herniation at L4-5?

5 we acknowledge claimant's contention that he did not waive his objection to Safeco’s allegedly defective denial and
therefore issues arising from that denial should not have been litigated. We address this contention in the section entitled
"Motions.”
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"2. Do you believe the desiccation of the L4-5 disc reported by Dr. Oyer on 12-13-93
from the 9-28-93 exam, and desiccation of the L4-5 disc reported by Dr. Oyer on 8-16-94
is an objective worsening of the L4-5 disc condition, as a (51%) result of the original 6-9-
89 injury?” (Ex. 77). '

We find Dr. Carroll's opinion unpersuasive for the following reasons. First, the emphasized
portions of his opinion reflect only the possibility (not probability) of a work relationship. See Gormley
v. SAIF, 52 Or App 1055 (1981). Second, although Dr. Carroll opined that claimant's back condition did
not reflect an objective worsening of an injury-related condition, he also stated that it did reflect a
progressive deterioration of a work-related condition. Without further explanation, we find Dr. Carroll's
opinion internally inconsistent. See Moe v. Ceiling Systems, 44 Or App 429 (1980). Third, although Dr.
Carroll apparently believes that claimant's current low back pain arises from the 1989 ligament and
muscle strain, he does not explain how and why such a strain would cause such symptoms over five
years after the injurious event. For these reasons, we find Dr. Carroll's opinion inadequately reasoned
and insufficient to carry claimant's burden.® In addition, because Dr. Carroll did not examine claimant
until years after his work injury and work exposures, we further find that he was not in a particularly
good position to evaluate the potential relationship between claimant's work and his low back condition.
See Givens v. SAIF, supra.

Under these circumstances, we conclude that Dr. Carroll's opinion is unpersuasive and we
decline to rely on it. See Somers v. SAIF, supra. Thus, because we find no medical evidence
persuasively supporting claimant’s occupational disease claims or his contention that his L3-4 and L5-S1
conditions arise out of the 1989 compensable injury, we conclude that the claims must fail. Finally,
because there is no evidence of a "new injury” or "new occupational disease” associated with claimant's
work exposure with SAIF's insured, there is no responsibility issue.”

Aggravation/Interim Compensation

To establish a compensable aggravation, claimant must prove: (1) a "compensable condition”;
and (2) an "actual worsening” of the compensable condition.8 See Gloria T. Olson, 47 Van Natta 2348
(1995).

As we have explained, claimant's only "compensable” condition involves his 1989 low back
strain and a disc derangement at 14-5.9 Thus, the threshold question is whether claimant's low back
strain and/or his L4-5 disc condition have worsened since the November 1989 Determination Order.

6 We note claimant's objection to the ALJ's admission of Exhibit 84, Dr. Carroll's concurrence with the findings and
conclusions of Drs. Rich and Gambee, independent examiners. (See Exs. 82-8, 86E). Claimant argues that Exhibit 84 should be
excluded because it arose out of an "independent examination” to which claimant did not submit. See OAR 436-010-0100(5)(a);
436-010-0100(1)&(4); WCD Admin. Order 94-064. We need not address claimant's contentions or his motion in this regard,
because we find Dr. Carroll's opinion unpersuasive without considering Exhibit 84. We also note claimant’s objections to evidence
generated by Drs. Rich and Gambee and to all independent examinations after the first three. We need not address these
objections, because we would reach the same result even without considering the disputed evidence, because Dr. Carroll's opinion
is unpersuasive.

7 We acknowledge claimant’s contention that Safeco's responsibility disclaimer (against SAIF) was untimely under ORS
656.308(2). However, such a disclaimer is only relevant in the responsibility context and there is no responsibility issue here
because the claim with SAIF is not compensable. See Joyce A. Crump, 48 Van Natta 922 (1996), aff'd mem Crump v. Safeway
Stores, Inc., 145 Or App 261 (1996) (There is no ORS 656.308(2) issue unless the claim is compensable).

8 Further, if claimant's current low back condition is a "combined condition" under ORS 656.005(7)(a)(B), claimant must
prove that his compensable injury is the major contributing cause of the current condition. See Gloria T. Olson, supra. In
addition, because claimant has previously been awarded permanent disability for his low back condition, he must establish that his
current condition is worse than the waxing and waning of the symptoms contemplated by the previous award. ORS 656.273(8);
Paul Bilecki, 48 Van Natta 97 (1996). We need not address these requirements, because we find that he has not established a
worsening, as explained above.

9 we acknowledge claimant's contention that Safeco accepted claimant's "worsened” L4-5 condition by virtue of its
October 27, 1993 internal memo (because claimant had disc desiccation at the time of the memo, which he did not have
previously). However, even assuming that Safeco's memo constituted an acceptance, (see n. 3, supra), we would find such an
acceptance limited by its express terms to "low back str and L4-5 disc bulge.” (See Ex. 40C). See SAIF v. Tull, 113 Or App 449,
452 (1992) (Whether an acceptance occurs is a question of fact).
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The medical evidence comparing claimant's current condition to his pre-claim closure condition
is provided primarily by Drs. Launey, Oyer, Carroll, and Bottimer. 10

In September 1993, Dr. Launey compared claimant’s 1989 and 1993 MRIs and opined, "When
compared to a prior MRI dated August 11, 1989, there has been no change in the degree of disc
herniation at 1.4-5.” (Ex. 39). On February 28, 1995, Dr. Launey interpreted the 1994 MRI and reported:
"Mild degeneratlve disc changes seen in the lower lumbar levels. The previously described disc
protrusion at L4-5 is not evident on the 8-16-94 examination. There is no evidence of spinal stenosis or
nerve root effacement. No free disc fragments are identified. The examination is otherwise stable."
(Ex. 73).

In December 1993, Dr. Oyer compared the 1989 and 1993 MRIs and noted diminished signal
intensity at the L3-4 and L4-5 discs in the 1993 MRI, "compatible with an element of desiccation.” (Ex.
43B). Dr. Oyer also found that the "small broad-based left paracentral disc protrusion impressing the
thecal sac at the L4-5 level has not changed from the 1989 exam.” (Id.). Dr. Oyer later noted that the
August 16, 1994 MRI again revealed diminished signal intensity compatible with desiccation at L3-4 and
L4-5. The small left paracentral disc herniation at L4-5 was "not readily apparent on the current exam."
(Ex. 58-1 Although claimant did have a "posterior annular bulging of the L4-5 disc which results in mild
impression of the anterior surface of the thecal sac,” Dr. Oyer found no “clinically significant disc
herniations or extruded disc fragments.” (Ex. 58-1-2).

On August 15, 1994, Dr. Carroll examined claimant for the first time and recorded his
"worsening” low back pain. (Ex. 57). On August 25, 1994, Dr. Carroll described claimant's low back
pain as chronic and permanent. (Ex. 59-2). On September 15, 1994, Dr. Carroll filled out a form
indicating that claimant had been disabled from working since the June 9, 1989 injury. (Ex. 63). On
November 10, 1994, Dr. Carroll commented (as noted above), that claimant's back condition "from a
functional perspective has progressively waxed and waned with a general overall deterioration. The
objective data (MRI reports, etc) show healing, for example, resolution of the herniated discs.” (Ex. 66).
On March 28, 1995 Dr. Carroll opined that 1993 and 1994 MRI findings of L4-5 desiccation were not "an
objective worsening of the L4-5 disc condition, as a (51%) result of the original 6-9-89 injury.” (Ex. 77).

In May and August 1995, Dr. Bottimer opined that there was no significant difference between
claimant’'s 1989 and 1993/1994 conditions and no significant progression of his disease. (See Exs. 80, 86).

On this record, we find that claimant has not proven an aggravation claim because there is
insufficient medical evidence of an "actual worsening” of his compensable condition supported by
objective findings,1! as required by ORS 656.273(1).

Claimant's entitlement to interim compensation in the form of temporary disability benefits
depends on whether the employer or insurer received notice or knowledge of a medlcally verified
inability to work in a medical report which satisfies the requirements of ORS 656. 273(3) (and thus

10 we acknowledge claimant's reliance on proposed Exhibit 77B, an April 12, 1995 report by Dr. Thompson, as proof of
his aggravation claim, as well as his contention that the ALJ improperly excluded this evidence. (See April 18, 1996 Interim Order,
pp-1-2). We need not determine whether this evidence should have been admitted, because we find that it would not affect the
outcome of the case. In reaching this conclusion, we particularly note Dr. Thompson's statements: "I do not see any objective
indication of worsening in [claimant’s] condition” and "I do not feel that there is any evidence in this man's medical record or on
the MRIs to indicate a worsening of his condition. Actually, the fact that the disc protrusion that was noted on the previous MRIs
has disappeared on [sic] the most recent MRI would suggest that he is actually better from an objective standpoint.”

n Specifically, we find no persuasive medical opinion indicating that claimant's L4-5 condition has pathologically
worsened. In addition, despite claimant's worsened low back symptoms, we find no evidence to support a conclusion that
claimant's symptomatic worsening is greater than anticipated by his 1989 9 percent unscheduled permanent disability award. In
reaching the latter conclusion, we further note that no doctor relates claimant's current low back problems to his compensable L4-5
condition.

12 ors 656.273(3) provides, in relevant part: "The claim for aggravation must be accompanied by the attending
physician’s report establishing by written medical evidence supported by objective findings that the claimant has suffered a
worsened condition attributable to the compensable injury.”
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constitutes prima facie evidence in the form of objective findings that claimant's compensable condmon
has worsened). See ORS 656.273(6). 13 Tlene M. Herget, 47 Van Natta 2285 (1995).

Claimant is correct that the statutory obligation to pay interim compensation does not depend on
whether the claim is ultimately determined to be compensable. See Patricia |. Sampson, 45 Van Natta
771 (1993). However, no duty to pay interim compensation arises if the insurer denies the aggravation
claim within 14 days of notice of a legally sufficient aggravation claim. See Jones v. Emanuel Hospital,
280 Or 147, 151 (1977) ("ORS 656.262 gives the employer two choices: deny the claim or make interim
payments.”).

Thus, the pivotal question is whether Safeco received notice of claimant's aggravation claim
more than 14 days before its December 21, 1994 denial. (Ex. 68).

Claimant argues that Dr. Carroll's September 15, 1994 report indicating that claimant was "still"
disabled from working and (had been disabled since June 9, 1989) constituted an aggravation claim. (Ex.
62A). We disagree.

Dr. Carroll's opinion does not indicate that claimant's 1989 injury-related condition worsened
since claim closure. Consequently, it does not amount to an aggravation claim sufficient to trigger a
duty to pay interim compensation.'* Because we find no evidence that Safeco (or SAIF) received notice
or knowledge of medically verified inability to work resulting from a compensable worsening more than
14 days before its denial, we conclude that claimant's claim for interim compensation fails.

Motions, Penalties, and Sanctions

Remand

Claimant argues that Safeco s compensability denial, (Ex. 51), was defective because it did not
specify the conditions denied.!

We treat claimant’s objection as a motion to remand for further proceedings to cure the alleged
lack of notice.

We note at the outset that amendments to the issues raised and relief requested at hearing "shall
be freely allowed.” OAR 438-006-0036. A party's remedy for surprise and prejudice created by a late-
raised issue is a motion of continuance. OAR 438-006-0031, OAR 438-006-0036. In this case, we are
unable to find that claimant requested a remedial continuance or that any such request was improperly
denied by the ALJ.

Moreover, because the record is well-developed regarding the amended denial and claimant had
ample opportunity to submit evidence concerning the denied conditions (see Exs. 66-6-10; 67H, 81C,
81F, 101-2, see also Exs. 73B, 76, 77, 77F, 82B, 82C, 82I, 83, 86B, 105-4), we do not find that
consideration of additional evidence on remand would likely affect the outcome of the case. See

13 ORS 656.273(6) provides:

"A claim submitted in accordance with this section shall be processed by the insurer or self-insured employer in
accordance with the provisions of ORS 656.262, except that the first installment of compensation due under ORS 656.262
shall be paid no later than the 14th day after the subject employer has notice or knowledge of medically verified inability
to work resulting from a compensable worsening under subsection (1) of this section.”

14 Similarly, we find Exhibits 57, 60, and 61 insufficient to trigger a duty to pay interim compensation. In addition,
because we are unable to read Dr. Carroll's November 10, 1994 opinion as internally consistent, we conclude that claimant has not
established an entitlement to interim compensation. (See_especially responses to questions 4&5, set out in text preceding n.6,
supra, and Exs. 65H, 66).

15 Claimant further contends that he did not waive his objection to the denial's lack of notice. See OAR 438-006-0037.



http:denied.15
http:compensation.14
http:656.273(6).13

Anthony [. McKenna, 49 Van Natta 97 (1997) 103

Compton v. Weyerhaeuser Co., 301 Or 641 (1986). Under these circumstances, we conclude that the
case has not been improperly, mcompletely, or otherwise 1nsuff1c1ently developed. Consequently, it
‘ does not merit remand. See ORS 656. 295(5)

Claimant also argues that the AL] erred in refusing to admit evidence submitted by claimant
after the hearing. See April 18, 1996 Interim Order. We treat claimant’s argument as a motion to
remand for admission of additional evidence. See ORS 656.295(5); Judy A. Britton, 37 Van Natta 1262
(1985).

We may remand to the ALJ if the record has been improperly, incompletely or otherwise
insufficiently developed. ORS 656.295(5). Remand is appropriate upon a showing of good cause or
other compelling basis. Kienow's Food Stores v, Lyster, supra. To merit remand for consideration of
additional evidence it must be clearly shown that material evidence was not obtainable with due
diligence at the time of hearing. Compton v. Weyerhaeuser Co., 301 Or at 641.

Claimant seeks admission of: Safeco records regardi 7g disclosure of claim documents (including
those indicating when and whether medical bills were paidl7); written communications between Safeco
and claimant (to establish numerous alleged discovery violations); and three December 1995 medical bills
(to establish alleged untimely payment).

Having reviewed the parties’ arguments, including claimant's March 13, 1995 motion to the AL]J,
we cannot say that the proposed submissions were unobtainable with due diligence at the time of
hearing. Moreover, because there are no "amounts then due” under this claim (other than those
conceded by Safeco), the proposed exhibits would not change the result and we therefore find no
compelling basis for remand. Accordingly, claimant's motion to remand for admission of evidence
regarding alleged discovery violations and allegedly untimely payment of medical bills is denied.

Finally, we acknowledge claimant's motion to strike Safeco's cross-reply brief and his alternative
request that we accept and consider his December 2, 1996 reply. See OAR 438-011-0020(2).

We have considered all the parties' briefs on review. However, we consider the parties'
arguments only insofar as they are supported by the record. See Gilbert T. Hale, 43 Van Natta 2329,
2330 (1991) (Board is capable of ignoring unsupported assertions of fact).

Penalties and Costs

We adopt the ALJ's "Conclusions and Opinion” on these issues, with the following
supplementation.

Claimant seeks penalties based on Safeco's allegedly unreasonable and untimely denial,
allegedly unreasonable failure to pay interim compensation, allegedly unreasonable delay or refusal to
pay medical bills (other than those Safeco admits were late paid), alleged discovery violations, and
failure to timely process claimant's aggravation claim. Even assuming that one or more of the alleged
processing infractions would otherwise support a penalty, a penalty has already been assessed on the
only "amount then due” in this case and only one penalty may be assessed on a single "amount then
due.” See Laurie A. Bennion, 45 Van Natta 829 (1993); See Conagra, Inc. v. Jeffries, 118 Or App 373,
376 (1993). Consequently, claimant's request for additional penalties must be denied.

16 we acknowledge claimant’s request that we review his trial motion regarding the allegedly defective dendal (1/24/96
Tr. 184) in support of his request that the transcript of the September 13, 1995 pretrial conference be admitted into the record. We
have reviewed claimant's arguments regarding the denial's alleged defects, including those advanced on January 24, 199 at
hearing, and the September 13, 1995 transcript is in the record. Nonetheless, we conclude that remand is not warranted, as
‘ explained above.

17 Claimant argues that all diagnostic services between Safeco's 1989 acceptance and its June 10, 1994 denial are
compensable under ORS 656.245(1)(c)(H) and that late payment of such compensation would create an "amount then due” which
would support a penalty. Although claimant's legal argument is probably correct, he alleges no supporting evidence beyond that
which Safeco concedes. See Opinion and Order p. 8. (See also Exs. 54C, 101-5).
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Sanctions

Claimant seeks sanctions against Safeco under ORS 656.390(1), contending that its cross-request
for review was frivolous and filed for the purpose of harassment. Specifically, claimant argues that
Safeco was aware that it could not issue a "back up” denial more than two years after accepting
claimant's 14-5 condition and therefore its continuing position that the L4-5 condition is not
compensable is either frivolous or pursued to harass claimant.

ORS 656.390(1) gives the Board authority to impose an appropriate sanction against an attorney
who files a frivolous request for review or one filed for purposes of harassment. "'Frivolous' means the
matter is not supported by substantial evidence or the matter is initiated without reasonable prospect of
prevailing.” ORS 656.390(2); see Westfall v. Rust International, 314 Or 553 (1992) (defining "frivolous”
under former ORS 656.390).

In this case, we find that Safeco’s challenges to the compensability of claimant's L4-5 condition
involved questions of fact which are colorable on the record. Safeco's arguments are sufficiently
developed so as to create a reasonable prospect of prevailing on the merits. Under these circumstances,
we cannot say that Safeco’s cross-request for review was frivolous or filed for purposes of harassment.
Accordingly, claimant's request for sanctions is denied. See Donald M. Criss, 48 Van Natta 1569 (1996).

ORDER

The AL]J's order dated May 22, 1996 is modified in part and affirmed in part. That portion of the
order that set aside Safeco's denial of "L4-5 protruded disc” is modified. Safeco's denial of claimant's
"L4-5 disc derangement/bulge” is set aside. The remainder of the order is affirmed.

Eebruary 3, 1997 Cite_as 49 Van Natta 104 (1997)

In the Matter of the Compensation of
DORIS A. BAILEY, Claimant
WCB Case No. 95-04385
ORDER ON RECONSIDERATION
Welch, Bruun, et al, Claimant Attorneys
Cobb & Woodworth, Defense Attorneys

On January 15, 1997, we withdrew the Board's December 17, 1996 order that reversed those
portions of an Administrative Law Judge's (AL]'s) order that: (1) set aside the insurer's denial of
claimant's medical services claim for her current cervical, thoracic and low back conditions; and (2)
awarded an insurer-paid attorney fee. We took this action to consider claimant's motion for
reconsideration. Noting that the Board had affirmed that portion of the AL]J's order which found that
the scope of the insurer's initial claim acceptance extended to a cervical and thoracic (dorsal) strain (in
addition to a lumbar strain), claimant contended that she was entitled to an insurer-paid attorney fee for
prevailing on this issue at hearing and defending that portion of the AL]'s order on review. Having
received the insurer's response and claimant’s reply, we proceed with our reconsideration.

The primary issue at hearing concerned the insurer's denial of claimant's medical services claim
for her current cervical, thoracic, and low back conditions. As a "threshold issue" relating to that
"primary” compensability determination, the AL]J's order identified a dispute regarding what conditions
had been originally accepted as a result of claimant's October 1985 compensable injury. After finding
that the insurer's initial claim acceptance encompassed cervical, dorsal, and lumbar sprains, the ALJ
concluded that claimant’'s compensable injury was the major contributing cause of her current condition
and need for medical treatment. Consequently, the ALJ set aside the insurer's denial and awarded an
insurer-paid attorney fee for claimant's counsel's services for clarifying the scope of claim acceptance and
for prevailing against the insurer's current condition denial.

On review, the Board affirmed that portion of the ALJ's order which found that the insurer's
acceptance included cervical, thoracic (dorsal), and lumbar sprains. However, reasoning that claimant's
compensable injury was not the major contributing cause of claimant's current condition, the Board
reversed that portion of the ALJ's order which had found claimant's current condition compensable.
Reinstating the insurer's denial, the Board also reversed the AL]'s attorney fee award.
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Asserting that she has prevailed at hearing and on review over the insurer's contention that its
claim acceptance only extended to the low back, claimant argues that she is entitled to an insurer-paid
attorney for her counsel's services at both the hearing and on Board review regarding the "scope of
acceptance” issue. In support of her position, she relies on Deanna L. Ross, 48 Van Natta 118, 119
(1996), in which a claimant's attorney was granted a fee for securing the formal acceptance of additional
disputed conditions.

In Ross, the claimant sought an attorney fee award under ORS 656.386(1) for securing the
carrier's acknowledgment at hearing that its initial claim acceptance of a lumbosacral muscle strain
extended to a lumbar root irritation. We reasoned that the carrier's amended acceptance occurred only
after the scope of the insurer's partial denial of the claimant's "underlying degenerative condition and
chronic sclerotic changes” was clarified at hearing to not include the root irritation and the claimant's
current condition. Thus, although the carrier's denial was upheld, we granted an attorney fee under
ORS 656.386(1) for the claimant's counsel's efforts in securing acceptance of the nerve root irritation
condition.

Here, as in Ross, the scope of the insurer's claim acceptance has been expanded. However,
unlike Ross, the insurer's denial pertained to claimant's current condition, including those conditions
found to be encompassed within the insurer's initial claim acceptance. Since the "scope of acceptance”
issue was encompassed within the compensability issue concerning claimant's current condition, Ross is
distinguishable.

In other words, the insurer's contention that its initial claim acceptance was limited to a lumbar
strain was only one of several grounds for its denial of claimant's current cervical, thoracic, and low
back conditions. Although claimant overcame that particular ground, she did not finally prevail over the
insurer's denial of the medical services claim in that the Board concluded that her compensable injury
was not the major contrlbutmg cause of her current condition. Inasmuch as her medical services claim
remains denied, she is not entitled to an attorney fee under ORS 656.386(1).1 See David Watts, 46 Van
Natta 2533 (1994), on recon 47 Van Natta 86 (1995); Anthony |. Colistro, 43 Van Natta 1835 (1991).
Likewise, since the affirmed portion of the AL]'s order did not award compensation (the portion that
extended the scope of the insurer’s initial claim acceptance), claimant is not entitled to an attorney fee
for services on Board review under ORS 656.382(2).

Accordingly, the Board's December 17, 1996 order is withdrawn. On reconsideration, as
supplemented herein, the Board's December 17, 1996 order is republlshed The parties' rights of
appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

1 We also note that the record does not contain evidence that claimant will receive benefits as a result of our finding that
the insurer's initial acceptance encompassed cervical, dorsal and lumbar sprains. See Jacquelyne M. Schulte, 48 Van Natta 1649,
on recon 48 Van Natta 1873 (1996) (citing William C. Becker, 47 Van Natta 1993, 1934 (1995)) (a claimant must receive benefits in
order to "prevail” under ORS 656.386(1)).

2 Chair Hall's concurrence with this decision should not necessarily be interpreted as his agreement with the Board's
initial decision. Rather, his signature denotes his agreement that, based on the prior decision from two Board members (one of
whom is no longer with the Board), this reconsideration order is the appropriate response. See John A, Hoffmeister, 47 Van Natta
1688, on recon 47 Van Natta 1891 (1994), aff'd mem Hoffmeister v. City of Salem, 134 Or App 414 (1995). Chair Hall also directs
the reader to his dissent in Becker.
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In the Matter of the Compensation of
RUTH E. BALDWIN, Claimant
WCB Case No. 96-03343
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Schwabe, et al, Defense Attorneys

Reviewed by Board Members Hall and Moller.

The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Peterson's order that set aside its denial of claimant’'s occupational disease claim for bilateral carpal
tunnel syndrome. Claimant cross-requests review of that portion of the AL]'s order that awarded an
assessed fee of $3,000 for prevailing against the denial. On review, the issues are compensability and
attorney fees. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the exception of his findings of ultimate fact.

CONCLUSIONS OF LAW AND OPINION

We briefly summarize the relevant facts. Claimant, a 47-year-old clerk, has worked full-time in
the employer's water billing department for 17 years. Her duties primarily involved the operation of
office equipment such as a computer, ten-key adding machine and telephone. She served customers in
person and by mail and telephone. She received payments, wrote receipts, made change, endorsed
checks and stamped bills "paid.” She is ambidextrous and generally used both hands in her job, except
that she used only her right hand to write and operate the ten-key adding machine.

In late 1995, claimant developed numbness, tingling and night pains in both hands, worse in the
right. She sought treatment with her family physician, Dr. Phillips, who referred her to Dr. Dahlin,
orthopedic surgeon. The undisputed diagnosis is bilateral carpal tunnel syndrome (CTS). She filed a
claim for the condition, which the employer denied.

The AL] set aside the denial. Analyzing the claim as an occupational disease, the ALJ concluded
that the causation of CTS presented a complex medical question which must be resolved on the basis of
expert medical evidence. The parties do not dispute those conclusions on review. The employer
challenges the ALJ's conclusion that claimant carried her burden of proving medical causation, ji.e., that
her work activities for the employer were the major contributing cause of her bilateral CTS. The AL]J
relied on the medical opinions of Drs. Phillips and Dahlin that claimant's CTS is work related. On
review, the employer contends that the opinion of Dr. Button, who concluded that claimant’s CTS is not
work related, is most persuasive. We agree and reverse.

Citing Weiland v. SAIF, 64 Or App 810, 814 (1983), the AL]J stated that greater weight generally
is given to the opinions of the treating physicians, Drs. Phillips and Dahlin, absent persuasive reasons
not to do so. In this case, however, we find that the causation issue involves expert analysis, rather
than expert external observation. Allie v. SAIF, 79 Or App 284, 287 (1986). The CTS diagnosis is
undisputed in this case, and we are not persuaded that the opportunity to treat claimant's CTS over
time gave Drs. Phillips and Dahlin any advantage in evaluating the causation of his condition. For these
reasons, we do not give special credit to the conclusions of the treating physicians. See id.; Hammons
v. Perini, 43 Or App 299 (1979). We give more weight, instead, to those medical opinions that are well
reasoned and based upon complete information. Somers v. SAIF, 77 Or App 259, 263 (1986).

The first opinion regarding causation was provided by Dr. Button, a hand surgeon who
examined claimant once at the employer's request. He opined that the CTS is idiopathic and unrelated
to work activities, explaining:

"...I would not consider this job causative. As an example, simply flipping invoices with
the left hand is not anything physically demanding. Moreover, much of keying or data
entry utilizing the right hand and fingers is primarily performed with what is termed the
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intrinsic muscles in the hand, which originate beyond the carpal tunnel and insert into
the digits. If individuals have carpal tunnel symptomatology, it can come on with varied
‘ activities, such as driving, holding a newspaper, writing or. even awakening at
nighttime, which has been the case with her. The work activities may bring on
symptomatology but I do not view as causative of the condition or potentially a major
contributing factor relative to progression from this point on.” (Ex. 7, pp. 34).

Dr. Dahlin, an orthopedic surgeon who began treating claimant in January 1996, gave the
following opinion:

"I believe that it is more likely than not that [claimant's] bilateral {CTS] is directly related
to her work activity at the [employer] which involves office tasks classically associated
with repetitive strain syndrome and [CTS]. This opinion is in line with my present
understanding of the somewhat arbitrary nature of allocating certain carpal tunnel
syndromes as work related and others as not.” (Ex. 11).

Dr. Dahlin subsequently concurred that claimant's work activities for the employer were the major
contributing cause of her bilateral CTS. (Ex. 12). Dr. Phillips, claimant's family physician, ultimately
concurred with Dr. Dahlin’s opinion. (Ex. 14).

In response to Dr. Dahlin's report, Dr. Button reiterated his opinion that claimant's work
activities did not involve the carpal tunnels. He wrote:

"From an anatomic standpoint, I believe one must critically assess the type of work as to

what structures are involved. Oftentimes, physicians will mention repetitive motion of

the wrists being a cause of [CTS]. Interestingly, the five tendons controlling wrist

function do not pass within the carpal tunnel region whatsoever....In fact, in that tunnel

pass the nine deep flexor tendons operating the thumb and fingers. They are utilized

primarily in power grip, such as making a fist, bringing the digits into the palm as used
. in holding handles, etc.

"In regard to a computer keyboard situation, the wrist is usually resting on a surface,
such as a table or wrist support on a keyboard, and, in fact, there is little in the way of
motion of the wrists.

"Regarding digital function, the movements from side to side, such as tapping on the
keys (which, incidentally, is light touch) is performed by what are termed the intrinsic
muscles of the hand. These are large muscles which originate over the metacarpals of
the hand, anatomically beyond the carpal tunnel region and then the tendon component
inserts into the digits for the fine movements.... '

"Again, if there were any type of fatigue, over-activity or an inflammatory process of
these structures due to the fact they originate beyond the anatomic carpal tunnel, they
would have no direct nor indirect bearing on the carpal tunnel anatomic contents nor the
syndrome.” (Ex. 13-2, emphasis in original).

After reviewing the aforementioned opinions, we conclude that Dr. Button's opinion is better
reasoned than those of the remaining doctors. Dr. Button was the only doctor who discussed the
specific job tasks performed by claimant and explained their pathophysiological impact. He explained
that the primary tasks performed by claimant, i.e., keyboarding and data entry, could not have affected
the carpal tunnel contents because of their anatomic placement. He indicated there is one type of
activity--power gripping--which primarily involves the tendons that pass through the carpal tunnels.

By contrast, Dr. Dahlin related claimant's condition to "office tasks classically associated with
‘ repetitive strain syndrome and [CTS]." He did not describe the particular office tasks which caused
claimant's CTS, nor did he rebut Dr. Button's opinion that the office tasks performed by claimant did
not anatomically involve the carpal tunnel contents. In fact, Dr. Dahlin cast doubt on the
persuasiveness of his own opinion when he described the relationship between CTS and occupational
activities as "somewhat arbitrary.” (Ex. 11). The following quotation is illustrative of Dr. Dahlin's own

uncertainty regarding the etiology of CTS:
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"Though Dr. Button's reasoning for describing [claimant’s CTS] as idiopathic is logical
overall, the problem is that on the basis of his argument every [CTS] is idiopathic i.e. we
do not know the main cause of this condition and how it develops.[!] The conclusion
therefore is not helpful in terms of deciding what condition is work related or not. This
is basically true but the fact is that carpal tunnel is still listed as an occupationally related
condition.  This necessitates for the clinician to make these decisions however,
uncomfortable at the present time. The reality being that carpal tunnel pathophysiology
is unknown....” (Ex. 11).

While acknowledging uncertainty about the etiology of CTS, Dr. Dahlin attempted to buttress
his opinion by pointing to the fact that CTS is "listed" as an occupationally related condition. Yet, he
offered no persuasive explanation as to why claimant's CTS is occupationally related. Because he based
his opinion on generalities, rather than factors specific to claimant, we find his opinion is unpersuasive.
See, e.g., John L. Bjerkvig, 48 Van Natta 1254 (1996); Richard H. Kellison, 48 Van Natta 53 (1996).

Finally, we reject claimant’'s argument that Dr. Button's opinion must be discounted because he
erroneously relied on history that claimant had wrist supports while using the keyboard, (Ex. 13-2),
whereas claimant testified that she first received wrist supports in April 1996, after the onset of CTS,
(Tr. 14-15). While that portion of Dr. Button's history was inaccurate, there is no medical opinion to
rebut Dr. Button's opinion that wrist motion does not impact carpal tunnel contents because the tendons
controlling wrist function do not pass within the carpal tunnel region. Thus, Dr. Button's conclusion
that claimant’s CTS is idiopathic remains the most persuasive in this record. Based on Dr. Button's
thorough and well-reasoned opinion, see Somers, 77 Or App at 263, we conclude claimant has not
carried her burden of proving an occupational disease claim for bilateral CTS. Accordingly, we
reinstate and uphold the employer's denial and do not need to address claimant's cross-request for
review.

ORDER

The ALJ’s order dated July 29, 1996 is reversed. The self-insured employer's denial dated March
8, 1996 is reinstated and upheld. The ALJ's assessed fee award is also reversed.

T we disagree with Dr. Dahlin's premise that Dr. Button believes all CTS cases are idiopathic. As we noted above, Dr.
Button indicated that some activity, such as power gripping, does impact the carpal tunnel contents.
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In the Matter of the Compensation of
KENNETH L. DEV], Claimant
WCB Case No. 93-10959
ORDER ON RECONSIDERATION
Schneider, et al, Claimant Attorneys
Craig A. Staples, Defense Attorney

Claimant has requested reconsideration of our November 26, 1996 Order on Review that
affirmed an Administrative Law Judge's (AL]'s) order that upheld the self-insured employer's denial of
claimant's current low back condition. Asserting that we erroneously declined to consider his contention
that the employer was precluded from denying his low back condition, claimant sought reconsideration
of our decision. On December 24, 1996, we abated our order to allow adequate time to consider
claimant's argument. = Having received the employer's response, we now proceed with our
reconsideration.

Our initial order affirmed an ALJ's order upholding the employer's denial of claimant’'s current
degenerative low back condition on the merits. We declined to address claimant's contention that the
employer's denial was precluded (based on Deluxe Cabinet Works v. Messmer, 140 Or App 548 (1996)),
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because the preclusion issue was raised for the first time on review (or during closing arguments, at the
earhest)

On reconsideration, claimant avers by affidavit (submitted for the first time on reconsideration)
that his "Messmer/claim preclusion” theory was raised prior to the hearing, during "off record”
discussions.< Thus, apparently contending that the preclusion theory was timely raised, claimant argues
that considering it would not prejudice the employer, because the relevant evidence (prior Opinion and
Orders) is in the record. In addition, claimant asserts that, by refusing to address the issue because it
was not raised on the record, we effectively impose heretofore unheard of formal pleading requirements
on parties to workers' compensation hearings.3 We disagree.

We note at the outset that the AL]J's review is limited to issues raised by the parties. See Jeffrey
D. Ward, 45 Van Natta 1513 (1993); Michael B. Petkovich, 34 Van Natta 98 (1982).

In this case, the AL]J properly d1d not address a "Messmer/claim preclusion” theory, because it
was not placed before him on the record.4 (See Tr. 4-7). See Sonya G. Richardson, 48 Van Natta 1844
(1996); Nikki Burbach, 46 Van Natta 265, 268 (1994); Alden D. Muller, 43 Van Natta 1246, 1247 (1991).

The scope of our de novo review encompasses all issues considered by the ALJ. See Destael v.
Nicolai, 80 Or App 723 (1986); see also OAR 438-006-0031. Our review is statutorily "based on the
record submitted to [us]” by the AL]. ORS 656.295(5); see Bailey v. SAIF, 296 Or 41 (1983); Mosley v.
Sacred Heart Hosp., 113 Or App-234, 237 (1992) ("Under ORS 656.295(5) and (6), the Board has de novo
review authority to decide all matters arising from the record.”) (emphasis added); Knupp v. State Acc.
Ins. Fund Corp., 79 Or App 273, 276-77 (1986).(" 'If the system contemplated by [former ORS
656.298(6)) -- de novo review on the record -- is to have any meaning, it is essential that there be a
specific time as of which issues are to be determined. The Workmen's Compensation Law contemplates
that it be the time of hearing. ORS 656.295(3) and (5).' " (quoting Mansfield v. Caplener Bros., 3 Or
App 448, 452 (1970); Groshong v. Montgomery Ward Co., 73 Or App 403 (1985); Brown v. SAIF, 51 Or
App 389 (1981)).

In this case, claimant offers no explanation for failing to timely raise the preclusion question on
the record.? Under these circumstances, we decline to address it on reconsideration.

1 Terry Hickman, 48 Van Natta 1073, 1075 n.2 (1996) (Where compensability denial was litigated on one basis, additional
basis first raised in closing argument not considered on review); Lawrence E. Millsap, 47 Van Natta 2112, 2112-13 (1995) ("We have
consistently held that we will not consider an issue raised for the first time during closing argument.”) (citations omitted); see also
State v. Hickman, 273 Or 358, 360 (1975) ("Generally, on appeal the case, criminal or civil, should be heard on the same theory
upon which it was presented in the court below.") (citations omitted).

2 At hearing, claimant stated: "The question thatis presented, ultimately, is whether or not the claimant's injury of
October 5, 1978 caused or contributed to an acceleration of his degenerative disease such that it is the major cause of his current
low back condition.” (Tr. 6).

3 Contending that such requirements constitute a significant departure from past practice, claimant argues that we
should sit en banc to reconsider this case. However, our refusal to consider "evidence” or argument which arises off the record is
not a departure from past practices. On the contrary, it is based on long-standing precedent (see cases cited herein), our statutory
mandate under ORS 656.295(5) and (6), and the interests of administrative economy (see n.5, ante). Under these circumstances,
we decline claimant's invitation to reconsider this case en banc.

4 Claimant, as the proponent of the preclusion theory, bears the burden of pleading it. See Raymond A, Baker, 47 Van
Natta 481, 482 (1995) (“It is incumbent on a proponent of a position to be prepared to fully develop the record at the hearing.");
Roberto Rodriguez, 46 Van Natta 1722, 1724 (1994) (Where the carrier was the " 'dissatisfied party' (the proponent for changing the
status quo), it had the burden not only to request a hearing, but to present evidence and arguments in support of its position.”);
see also Troutman v. Erlandson, 287 Or 187, 213 (1979) ("Normally, the party who asserts the [res ]udlcatal plea would have the
burden of pleading and proving the facts necessary to establish the defense.").

5 See Wright Schuchart Harbor v. Johnson, 133 Or App 680, 685 (1995) ("[L]imitations on an appellate body's ability to
address previously unasserted claims or arguments, which are generally couched in terms of 'preservation,’ arise primarily from
jurisprudential concerns, L.e., 'to promote an efficient administration of justice and the saving of judicial time' and faimess in the
process. Shields v. Campbell, 277 Or 71, 78 559 P2d 1275 (1977).").
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Accordingly, as supplemented, we adhere to and republish our November 26, 1996 order. The
parties’ right of appeal shall begin to run from the date of this order.

IT IS SO ORDERED. ‘
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In the Matter of the Compensation of
MARILYN M. KEENER, Claimant
WCB Case No. 94-01739
ORDER ON REVIEW
Bennett & Hartman, Claimant Attorneys
Cummins, Goodman, et al, Defense Attorneys

Reviewed by Board Members Hall and Moller.

The insurer requests review of Administrative Law Judge (AL]) Mongrain's order that: (1) set
aside its denial of claimant's occupational disease claim for a bilateral upper extremity condition; and (2)
awarded an assessed fee of $7,500. In its reply brief, the insurer moves to strike Appendix A and any
portions of claimant's respondent’s brief referring to Appendix A, contending that claimant may not
provide medical evidence on review that was not part of the hearing record. In addition, in her
respondent’s brief, claimant seeks an order requiring the insurer to pay the costs associated with the
insurer's depositions of Drs. Machado and Laubengayer. On review, the issues are motion to strike,
compensability, attorney fees and costs. We grant the motion to strike and affirm on the merits.

FINDINGS OF FACT
We adopt the AL]J's findings of fact. .

CONCLUSIONS OF LAW AND OPINION

Motion to Strike

With her brief, claimant submitted Appendix A, a letter dated March 16, 1996 to her attorney
from Dr. Laubengayer in reply to the attorney's questions regarding some medical tests, which was not
offered at hearing. The insurer objects to this post-hearing "evidence” and moves to strike Appendix A
and any portions of claimant's brief referring to it. We grant the insurer's motion.

Our review must be based on the record certified to us. See ORS 656.295(5). Consequently, we
treat claimant’s submission of evidence as a motion to remand to the ALJ for the taking of additional
evidence. Judy A. Britton, 37 Van Natta 1262 (1985). We may remand to the ALJ if the record has been
improperly, incompletely or otherwise insufficiently developed. @~ ORS 656.295(5). Remand is
appropriate upon a showing of good cause or other compelling basis. Kienow's Food Stores v. Lyster,
79 Or App 416 (1986). To merit remand for consideration of additional evidence, it must be clearly
shown that material evidence was not obtainable with due diligence at the time of hearing. Compton v.
Weyerhaeuser Co., 301 Or 641 (1986).

In this case, there is no evidence that the document submitted for the first time on review was
unavailable with due diligence at the time of hearing. Moreover, in light of the existing documentary
and testimonial evidence already present in the record, we find that consideration of this additional
evidence would not likely affect the outcome of the case. Under these circumstances, we conclude that
the case has not been improperly, incompletely, or otherwise insufficiently developed. Accordingly, it
does not merit remand. See ORS 656.295(5).

As stated above, our review is limited to the record certified to us. Id. Thus, because claimant's
brief refers to evidence not offered and admitted at hearing (and therefore not certified to us), we grant
the insurer's motion to strike those portions of claimant's brief which refer to such evidence. .

Compensability

We adopt and affirm the ALJ's opinion finding claimant's occupational disease claim for a
bilateral upper extremity condition compensable. We add the following supplementation.
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Claimant, who had been driving a school bus for the employer since 1980, sought treatment in
1990 for elbow and wrist complaints. Dr. Gilbertson diagnosed "tennis elbow" and treated claimant
‘ with elbow and wrist splints. Claimant continued to work, and, after her symptoms spread to the
interosseus area between the radius and ulna, Dr. Gilbertson injected the tendons at the elbow and
wrist, with good result. (Ex. 1-1, 1-2).

Claimant had no further wrist or elbow complaints until December 1992, when she sought
treatment for right arm and wrist discomfort during an extended period of driving in heavy snowfall
that required a tense grip on the steering wheel. (Ex. 1-8, Tr. 23-26). Like Dr. Gilbertson, Dr. Machado
found tenderness in the extensor radial aspect of the wrist and over the lateral epicondyle.  He
diagnosed tendinitis of the right arm, likely de Quervain syndrome, and lateral epicondylitis, for which
he prescribed elbow and wrist braces. (Ex. 1-8). In April 1993, claimant sought treatment for her left
wrist, top of her hand and distal forearm. Dr. Machado found tenderness over the extensor tendons of
the thumb and top of the hand. He diagnosed tendinitis of the left wrist, and prescribed a splint and
anti-inflammatories. (Id.). Claimant's condition improved. (Ex. 1-9).

Claimant stopped taking the anti-inflammatory medication for several months. In late June,
claimant’s tendinitis returned in both wrists, right greater than left. Dr. Estes (substituting for Dr.
Machado) reported decreased grip strength. (Id.). Claimant failed to reinstitute her prescribed anti-
inflammatory medication. On July 22, 1993, in addition to reporting claimant's increased tenderness in
the right thumb, right and left lateral epicondyles, and the bicipital tendon on the right, Dr. Machado
reported discoloration over the base of the right thumb and extensor tendon. (Ex. 1-10). Dr. Machado
prescribed wrist and elbow splints and anti-inflammatory medication. By August 8, 1993, Dr. Machado
reported that claimant's left wrist, right shoulder and elbow pain had resolved, although he found
crepitance and tenderness over the left thumb tendon. He injected the tendon sheath and continued the
anti-inflammatory medication. (Ex. 1-10).

On September 8, 1993, Dr. Machado reported an increase in symptoms after claimant had

worked as an aide to handicapped children, which included lifting 6 to 12-year-old children into and out

‘ of wheelchairs, helping them in the bathrooms, and diapering. Dr. Machado reported tenderness in the

bicipital groove bilaterally, both lateral epicondyles and extensor tendons of the thumb. His diagnoses

(DeQuervain's tendinitis, lateral epicondylitis, and bicipital tendinitis) remained the same. He restarted
anti-inflammatory medication and limited claimant's lifting to 10 pounds.

On October 20, 1993, Dr. Machado referred claimant to Dr. Laubengayer, orthopedist, to
evaluate claimant's persistent conditions. (Ex. 1-11). On examination of claimant, Dr. Laubengayer
found marked tenderness over the left lateral epicondyle and extensor tendons, as well as pain on
extending the wrist against resistance and extending the elbow. He also found marked tenderness over
the snuffbox area of the right wrist and radial styloid and a positive Finkelstein's test for DeQuervain's
disease. His findings regarding the right elbow and left wrist were similar but less severe. (Ex. 8-1).
He characterized his findings as "classic findings for lateral epicondylitis and tendinitis of both elbows
and tendinitis of a DeQuervain's type in both wrists.” (Ex. 7). He treated the right wrist and left elbow
with injections, braces and anti-inflammatory medication. They improved, and in December 1993, he
injected the left wrist. He noted that claimant continued to work as a bus driver, which he opined was
the cause of claimant's continuing problems. (Ex. 8-1).

Relying on ORS 656.005(19), the insurer first contends that there are insufficient objective
findings to support claimant’s occupational disease claim. That statute provides:

"'Objective findings’ in support of medical evidence are verifiable indications of injury or
disease that may include, but are not limited to, range of motion, atrophy, muscle
strength and palpable muscle spasm. 'Objective findings' does not include physical
findings or subjective responses to physical examinations that are not reproducible,
measurable or observable.”

‘ The insurer contends that Dr. Machado's observation of crepitus over claimant's right thumb
was the only objective finding identified by either Dr. Machado or Dr. Laubengayer. (See Ex. 24-26).
We disagree. We have held that "objective findings" is a legal term, not a medical term, and that a
physician's opinion that examination findings do not constitute objective findings is irrelevant if those
findings otherwise satisfy ORS 656.005(19). Scott Petty, 46 Van Natta 1051 (1994); Craig H. Aver, 43
Van Natta 2619 (1991).
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Here, in addition to Dr. Machado's finding of crepitus over claimant's right thumb (Ex. 1-10),
Dr. Machado also found decreased grip strength (Ex. 1-9) and discoloration over the base of the right
thumb and extensor tendon (Ex. 1-10). Moreover, Dr. Machado found tenderness localized in the lateral
epicondyles and extensor tendons of both arms, which were reproduced by Dr. Laubengayer. As noted
above, Dr. Laubengayer stated that these findings were "classic” findings of lateral epicondylitis and
tendinitis of both elbows and DeQuervain's tendinitis in both wrists. These objective findings are,
therefore, reproducible and verifiable indications of claimant's tendinitis and epicondylitis, conditions
diagnosed by both Dr. Machado and Dr. Laubengayer.1 See ORS 656.005(19); Tony D. Houck, 48 Van
Natta 2443 (1996) (positive, subjective responses to Tinel's and Phalen's tests are verifiable indications of
injury which are reproducible and thus constitute "objective findings"). Moreover, we agree with, and
adopt, the ALJ's reasoning and conclusion that Drs. Machado's and Laubengayer's observations of
claimant over a lengthy period of time entitle their opinions to greater weight than those of Drs. Nathan
and Radecki. Weiland v. SAIF, 64 Or App 810 (1983).

Alternatively, the insurer asserts that, even if claimant has established the existence of an
occupational disease, she failed to prove that her work conditions were the major contributing cause of
her condition. Specifically, the insurer contends that Dr. Laubengayer's opinion is based on a
nonexistent temporal relationship. We disagree.

As found by the ALJ, Dr. Laubengayer based his opinion on his observation of the course of
claimant's condition over a period of time. (See Exs. 8-3; 15; 17; 22; 24-140; 25-13, -25, -29; 32; 33).
Accordingly, because the medical evidence demonstrates a pattern of diminishment and enhancement of
her condition that correlates to her exposure in the work place, and Dr. Laubengayer has opined that
claimant's work is the major contributing cause of her condition, claimant has proved that her condition
is compensable. ORS 656.266; Bronco Cleaners v. Velazquez, 141 Or App 295 (1996).

Attorney Fees

The AL] awarded claimant an attorney fee of $7,500 for her counsel's services at the hearing
level, based on the counsel's statement of services and consideration of the factors set out in OAR 438-
015-0010(4).2 The insurer contends that the attorney fee is excessive. Specifically, the insurer asserts
that claimant should not recover attorney fees for the time her attorney expended in communicating
with her attending physicians, Dr. Machado and Dr. Laubengayer; the time associated with generating
their medical reports; and the time spent in attending their depositions. The insurer reasons that the
doctors are expert witnesses and, under OAR 438-015-0005(6), expert witness expenses are non-
reimbursible "costs” which should, therefore, be subtracted from the AL]J's attorney fee award.

OAR 438-015-0005(4) provides: "'Attorney fee' means payment for legal services performed by
an attorney on behalf and at the request of a claimant under ORS Chapter 656." OAR 438-015-0005(6)
provides:

"'Costs' means money expended by an attorney for things and services reasonably
necessary to pursue a matter on behalf of a party, but do not include fees paid to any
attorney. Examples of costs referred to include, but are not limited to, costs of
independent medical examinations, depositions, expert witness opinions, witness fees
and mileage paid to execute a subpoena and costs associated with travel.”

1 Tendinitis is inflammation of tendons and tendon-muscle attachments. De Quervain's disease is a painful tenosynovitis
due to relative narrowness of the common tendon sheath of the abductor pollicis lungus and the extensor pollicis brevis.
Epicondylitis is inflammation of the epicondyle or of the tissues adjoining the epicondyle of the humerus; also known as "tennis
elbow.” Dorland's Mlustrated Medical Dictionary 455, 528, 1547 (25th ed., 1974).

2 The insurer argues that the AL]J erred by failing to make findings regarding each of the factors under OAR 438-015-
0010(4) and to adequately explain the basis for the award. The insurer's argument is not well-taken. Although all of the relevant
factors must be considered in determining the appropriate amount of attorney fees to be awarded, it is not necessary to make
specific findings as to each factor so long as the explanation for the award has been provided in sufficlent detail to confirm that all
relevant factors have been considered. See, e.g., Schoch v. Leupold & Stevens, 144 Or App 259 (1996); Roseburg Forest Products
v. Owen, 129 Or App 442, rev den 320 Or 271 (1994); Leo Polehn Orchards v. Hernandez, 122 Or App 241, rev den 318 Or 97
(1993). Here, we are persuaded that the AL] considered all of the relevant factors in awarding the fee. See O&O at 5; amended
0&0 at 1.
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The payment of fees charged by expert witnesses for their opinion letters and their time when
attending a deposition represents costs incurred by an attorney in pursuing a matter on behalf of a
party. Reimbursement of those costs is not a fee payable to an attorney for legal services. See OAR
438-015-0005(4), (6); see also Candace L. Spears, 47 Van Natta 2393, 2394 (1995) (paralegal time is a cost
incurred in pursuing the case on claimant's behalf; attorney time supervising paralegal research
considered in evaluating a reasonable attorney fee); Tom Goodpaster, 46 Van Natta 936 (1994)
(claimant’s attorney's investigator's time is a cost); Jeffery P. Keimig, 41 Van Natta 1486 (1986) (charge
for "word processor” time is cost). However, an attorney's preparation for, travel to and attendance at
depositions and correspondence with attending physicians represent hours of legal services rendered on
behalf of a party; those hours are considered in awarding a reasonable attorney fee.

In determining a reasonable attorney fee for claimant's attorney's services at hearing, we apply
the factors set forth in OAR 438-015-0010(4) to the circumstances of this case. Those factors include: (1)
the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the value of the interest
involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the benefit secured for the
represented party; (7) the risk in a particular case that any attorney's efforts may go uncompensated;
and (8) the assertion of frivolous issues or defenses.

Our review of the record reveals the following. The issue in dispute was whether claimant's
bilateral arm conditions were compensable. Claimant's counsel successfully argued that they were
compensable. The file contained 32 exhibits, including two depositions, one of 47 pages and one of 34
pages. The hearing lasted approximately three hours, resulting in a 65 page transcript. Claimant was
the sole witness to testify and claimant's counsel presented unrecorded oral closing arguments. Based
on counsel’s statement of services, approximately 60 hours were devoted to the case at the hearing level.

As compared to compensability disputes normally reviewed by this forum, the issue in this claim
was of a higher degree of complexity. The value of the claim and the benefit secured are of average
proportions, consisting of temporary disability, medical services and, potentially, permanent disability
benefits. Moreover, claimant's counsel advocated claimant's claim in the face of a vigorous defense and,
finally, there was a substantial risk that claimant's counsel's efforts might go uncompensated.

After considering the above factors and applying them to this case, we conclude that the ALJ's
attorney fee award should be affirmed. Specifically, we conclude that $7,500 is a reasonable assessed
attorney fee for claimant's counsel's services at hearing. -

Finally, in her respondent's brief, claimant cites Senters v. SAIF, 91 Or App 704 (1988),
contending that she should recover all costs associated with this case, in addition to an assessed attorney
fee. We disagree. Senters stands for the proposition that a party requesting a deposition, which is
primarily for its benefits, is responsible for payment of the costs associated with the deposition.

Here, claimant is not requesting reimbursement for costs related to the deposition of Drs.
Machado and Laubengayer.3 Rather, claimant is requesting reimbursement for all of her attorney's costs
related to pursuing this matter on her behalf. As noted above, costs incurred by an attorney are not
included in amounts that the Board can authorize an opposing party to pay. Goodpaster, 46 Van Natta
at 936; Keimig, 41 Van Natta at 1486. Consequently, we decline to order the insurer to pay claimant's
costs.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this issue, we find that a
reasonable fee for claimant's attorney's services on review concerning the compensability issue is $1,500,
payable by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the case (as represented by claimant's respondent's brief), the complexity of the issue, and the value of
the interest involved. Claimant is not entitled to an attorney fee for services on review concerning the
issues of attorney fees and costs. See Saxton v. SAIF, 80 Or App 631 (1986); Dotson v. Bohemia, Inc.,
80 Or App 233 (1986).

3m fact, a review of the record, as well as claimant's counsel affidavit regarding his costs, would indicate that the
insurer paid for the costs associated with the depositions of Drs. Machado and Laubengayer.




114 Marilyn M. Keener, 49 Van Natta 110 (1997)

ORDER

The ALJ's order dated December 18, 1995, as amended December 19, 1995, is affirmed. For
services on review, claimant's attorney is awarded an assessed fee of $1,500, to be paid by the insurer.

February 3, 1997 Cite as 49 Van Natta 114 (1997)

In the Matter of the Compensation of
DAVID A. LEE, Claimant
WCB Case No. 95-08006
ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
Cummins, Goodman, et al, Defense Attorneys

The self-insured employer requests reconsideration of our December 6, 1996 Order on Review
that: (1) set aside its denial of claimant's right knee injury claim; and (2) assessed a penalty for its
unreasonable denial. The employer contends that we erred in discounting the opinion of Dr.
Thompson, examining orthopedist, who attributed claimant's knee injury to preexisting ligamentous
instability. On January 6, 1997, we abated our order and allowed claimant an opportunity to respond.
We have received claimant's response and now proceed with our reconsideration.

We briefly summarize the undisputed facts. Claimant, a deputy sheriff, was inspecting an
abandoned, stolen vehicle on the evening of June 10, 1995. Using a flashlight to look into the vehicle
while sidestepping, he slipped on a curb with an uneven surface, and twisted his right knee. He sought
treatment with Dr. Matteri, orthopedic surgeon, who suspected a loose body in the knee joint.

In addition to the undisputed facts, we found that at the time of claimant's inspection, it was
dark outside, and the surface of the curb was wet. We implicitly found that those additional conditions
contributed to claimant's slip on the curb. We reasoned that, because Dr. Thompson was not aware of
those additional conditions, his opinion was unpersuasive. The employer contends that those additional
conditions were not proven to have contributed to claimant's slip; it therefore argues that Dr.
Thompson's opinion should not be discounted. We disagree.

At hearing, claimant gave the following description of the June 10, 1995 accident:

"It was -- it was -- recovered a stolen motor vehicle that was abandoned in Drain, and --
on June 10, approximately 9:15 p.m., and I was checking the vehicle while going down
the curb line looking into the vehicle. I had my flashlight on and it was kind of -- it was
dark, I believe. And then I slipped on the curb and the curb kind of tapered off, or had
a cut in it, or something, but anyway I was sidestepping and then slipped and twisted,
and then it - then I only knew it was hurting." (Tr. 10).

While claimant did not specifically testify that "it was dark outside," we infer from his testimony
that darkness had at least begun to fall. We reason that if claimant required a flashlight to look into the
vehicle, there was apparently insufficient light outside to illuminate the interior of the car. Moreover,
our inference is supported by Dr. Matteri's June 14, 1995 chart note which states that claimant reported
injuring his knee while "inspecting a car in the dark ..." (Ex. 2-12). We therefore find that claimant was
inspecting the abandoned vehicle in the dark when he slipped and twisted his knee.l We further find
that the darkness at least partially impaired claimant’s vision as he was inspecting the vehicle.

1 the employer asks us to take official notice of the fact that sunset on June 10, 1995 was at 9:05 p.m., approximately 10
minutes before claimant suffered his injury. Based on Oregon Fish and Game Department publications which apparently allow
hunting up to 30 minutes after sunset, the employer argues that there must have been a significant amount of light at the time of
the injury. The employer's argument ignores the potential effect of the immediate environment on the lighting available to
claimant as he was inspecting the vehicle. Claimant inspected the vehicle in Drain; there was no evidence offered concerning
what obstructions, if any, were surrounding the car and possibly blocking light from the sun. Instead, we have claimant's
unrebutted testimony that "it was dark.” In the face of that testimony, we conclude that, even if we took official notice of the facts
asserted by the employer, the employer's argument is without merit. Furthermore, for the reasons stated in this order, we
conclude that, even if we had been persuaded by the employer's argument that it was not dark at the time of the accident,
claimant's work conditions nevertheless put him at a substantial risk for injury.
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In addition, we acknowledge that there was no evidence directly relating claimant's slip to the
wet surface of the curb. However, on the 801 claim form, claimant reported that he was sidestepping
on a wet curb line when his right foot slipped and his knee twisted. (Ex. 11). Again, we reasonably
inferred that the wet surface of the curb was a contributing factor to the accident.

In any event, even if we assumed that the darkness or the wet surface of the curb did not
actually contribute to the accident, we would still find that the accident arose out of claimant's
employment as a deputy sheriff. According to claimant's unrebutted testimony, he slipped on a curb
which either tapered off or had a "cut” in it. (Tr. 10). He was looking into the vehicle, not at the curb,
at the time of his injury. (Id.) There is no indication that Dr. Thompson was aware of those conditions.
Dr. Thompson did not know that the curb tapered off or had a cut in it; he also did not know that
claimant was looking into the vehicle, not the curb, when he slipped. (Ex. 19-2). Those conditions put
claimant at a substantial risk for injury. Because Dr. Thompson was not aware of those critical facts, we
adhere to our conclusion that his assessment of the risk of injury associated with claimant's work
activity on June 10, 1995 is wholly unpersuasive.

Claimant's counsel is entitled to an additional assessed attorney fee for time spent responding to
the employer's reconsideration request. After considering the factors set forth in OAR 438-015-0010(4),
and applying them to this case, we find that an additional reasonable fee for claimant's counsel's
services on reconsideration regarding the compensability issue is $500, to be paid by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the issue (as represented
by the claimant's response to the reconsideration request), the complexity of the issue, and the value of
the interest involved.

Accordingly, on reconsideration, as supplemented and modified herein, we adhere to and
republish our December 6, 1996 order. The parties’ rights of appeal shall begin to run from the date of
this order. '

IT IS SO ORDERED.

February 3, 1997 ’ Cite as 49 Van Natta 115 (1997)

In the Matter of the Compensation of
KEITH D. OLIVER, Claimant
WCB Case Nos. 95-05995 & 95-03912
ORDER ON REVIEW
Myrick, Seagraves, et al, Claimant Attorneys
Thaddeus J. Hettle, Defense Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Liberty Northwest Insurance Corporation/International Line Builders (ILB) requests review of
those portions of Administrative Law Judge (ALJ) Nichols' order that: (1) found that claimant's right
shoulder and cervical injury claim was timely filed; (2) set aside ILB's denial insofar as it pertained to
claimant's cervical condition; (3) upheld Liberty Northwest Insurance Corporation/Wilson Construction
Company’s (Wilson's) denial of claimant’s injury claim for his cervical condition; and (4) awarded a
$3,250 attorney fee under ORS 656.386(1), payable by ILB. Contending that claimant's respondent's
brief was untimely filed, ILB moves to strike his brief. On review, the issues are motion to strike,
timeliness of claim filing, compensability, responsibility, and attorney fees. We grant the motion to
strike, reverse in part, and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's factual findings, but offer the following brief summary of the pertinent facts.

ILB employed claimant as a lineman in August 1994. While participating in the installation of an
underground line on August 12, 1995, claimant was struck in the upper back and right shoulder by a
metal switching cabinet. Claimant indicated to co-workers that he was not injured and continued to
work. No claim was filed and claimant did not seek medical treatment.
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A few days later, on August 16, 1994, claimant attended a physical examination necessary to
renew his commercial drivers license. The examining physician, Dr. Hancock, reported that claimant
had complained of an injury to his arm, but that it was not causing severe or undue distress. (Ex. 30).
Claimant was prescribed some medication for his right arm discomfort. Id.

Claimant continued to work for ILB until being laid off in October 1994. Claimant's right
shoulder and arm complaints moderated, but did not completely disappear, before he was hired by
Wilson in December 1994. (Tr. 89).

On December 21, 1994, claimant was carrying 200 pounds of wire over his left shoulder, as well
as some work implements over his right shoulder, when he slipped and fell forward down a hill. (Tr.
91). Claimant landed hard on his right arm and hand. As a result, his right arm symptoms became
more severe, but he was able to continue to work until he "jerked" his right arm in a company pick-up
truck two days later. (Tr. 95).

Claimant then sought treatment at an emergency room for right upper extremity pain, diagnosed
as an acute right shoulder sprain. (Ex. 3-2). Unable to work, claimant filed a claim against Wilson,
which eventually denied both responsibility and compensability. On March 7, 1995, claimant filed a
claim against ILB for the alleged August 12, 1994 injury. ILB denied responsibility and also asserted that
the claim was untimely filed. Claimant requested a hearing from the denials.

On May 4, 1995, Dr. Purtzer, a neurosurgeon, evaluated claimant on referral from Dr. Renaud,
claimant's attending physician. Dr. Purtzer diagnosed cervical radiculopathy at C6-7. (Ex. 23-2).
Claimant eventually underwent cervical surgery, performed by Dr. Purtzer, in October 1995. (Ex. 37A).

CONCLUSIONS OF LAW AND OPINION

The AL] first determined that claimant's claim against ILB for his alleged August 1994 injury was
timely, finding that, under former ORS 656.265(4)(a), the employer had knowledge of the incident.l
The ALJ then concluded that the medical evidence established that claimant injured two separate body
parts: the right shoulder and cervical spine. Finding the medical evidence established that these
conditions were compensable, the AL]J then assigned responsibility for the right shoulder condition to
Wilson and responsibility for the cervical condition to ILB. The AL]J reasoned that, while there was a
new incident of injury in December 1994, that incident only resulted in a compensable injury to the right
shoulder, not the cervical spine.

On review, ILB contends that claimant did not timely file his claim because the employer had
insufficient knowledge of the August 1994 incident. ILB further asserts that it was prejudiced by the
delayed filing of the injury claim. Former ORS 656.265(4)(a). On the merits, ILB argues that the AL]
incorrectly assigned it responsibility for claimant's cervical condition, contending that Wilson should be
responsible for the condition under the last injurious exposure rule (LIER) or on the basis that the
December 1994 injury actually caused the cervical condition. ILB also contends that the ALJ incorrectly
assessed an attorney fee under ORS 656.386(1) because it did not deny compensability of claimant's
cervical condition. In its reply brief, ILB moves to strike claimant's respondent's brief on the ground
that it was untimely submitted.

For the following reasons, we grant ILB's motion to strike claimant's brief. Moreover, we find
that we need not address ILB's timeliness argument because, even if claimant’s cervical injury claim was
timely filed against ILB, Wilson is responsible for the cervical condition. Given this conclusion, we
further hold that ILB is not responsible for an attorney fee under ORS 656.386(1).

Motion to Strike

ILB's appellant's brief was filed on October 7, 1996. Therefore, claimant had until October 28,
- 1996 to file his respondent’s brief. OAR 438-011-0020(2). Pursuant to OAR 438-005-0046, filing of a brief
may be accomplished by first class mail with postage pre-paid. An attorney's certificate indicating that a
brief was deposited in the mail on the stated date is proof of mailing. Id.

1 Senate Bill 369 amended former ORS 656.265. However, the amended statute applies only to injuries occurring on or
after June 7, 1995, the effective date of the Act. Or Laws 1995, ch 332, §§ 66(2), 69. As to injuries occurring before June 7, 1995,
pre-Senate Bill 369 law applies. See Melvin L. Gordon, 48 Van Natta 1275 (1996).
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Here, the certificate of service from claimant's attorney indicates that the respondent's brief was
not filed until November 5, 1996. Since claimant's respondent's brief was filed after October 28, 1996,
we conclude that the brief was untimely filed. We, therefore, have not considered claimant's
respondent's brief on review.

Responsibility

Because there was no accepted cervical claim, the AL] purported to apply the "last injury rule”
in determining responsibility for claimant's cervical condition. See Donald M. Hughes, 46 Van Natta
2281 (1994). Finding that claimant first sought treatment for his cervical condition from Dr. Hancock in
August 1994 (while ILB was on the risk), the ALJ assigned initial responsibility for the claim to ILB. _See
Timm v. Maley, 125 Or App 396, 401 (1993). The ALJ then reasoned that, to shift responsibility
forward to Wilson, ILB had to show that claimant sustained a "new compensable injury.” See ORS
656.308. The ALJ found that ILB failed to sustain its burden of proof. Thus, the AL]J concluded that
responsibility for claimant’s cervical condition remained with ILB.

In reaching this conclusion, the ALJ analyzed the medical opinion of Dr. Purtzer, who concluded
that the August 1994 injury was the major contributing cause of claimant's cervical condition, and of Dr.
Rosenbaum, who opined that the December 1994 injury was the major cause of claimant's cervical
condition. The AL] determined that Dr. Purtzer's opinion was more persuasive, in part, because he had
observed claimant's condition during surgery and because Dr. Rosenbaum only examined claimant one
time.

Here, there is no prior accepted claim for a cervical condition. Since a determination must be
made regarding the assignment of initial responsibility for that condition, ORS 656.308(1) is not
applicable. SAIF v. Yokum, 132 Or App 18 (1994) (ORS 656.308(1) does not apply to initial claim
determinations); Eva R. Billings, 45 Van Natta 2142 (1993). Instead, we generally resort to the judicially
created rules. governing the initial assignment of responsibility in successive employment cases, e.g., the
last injury rule (for injury claims) and the last injurious exposure rule (for occupational disease claims).
See John ]. Saint, 46 Van Natta 2224 (1994). Where, however, actual causation is proved with respect to
a specific employment, we need not resort to those rules. See Eva R. Billings, 45 Van Natta 2142 (1993);
see also Runft v. SAIF, 303 Or 493, 502 (1987). Rather, we will assign responsibility to the carrier with
respect to whom actual causation has been established. Eva R. Billings, 45 Van Natta 2142 (1993). In
this case, we conclude that actual causation has been established with respect to the December 1994
injury while claimant was employed by Wilson.

The AL] relied on Dr. Purtzer's opinion in determining that ILB was responsible for claimant's
cervical condition because of his position as attending physician. However, Dr. Purtzer testified in his
deposition that he had only examined claimant two times. (Tr. 34-26). Therefore, even assuming that
Dr. Purtzer was an "attending physician,” his testimony does not establish that he had a significant
advantage over Dr. Rosenbaum in his ability to observe claimant's condition over time. See Weiland v.
SAIF, 64 Or App 810, 814 (1983) (greater weight given to the opinion of the attending physician because
of his or her opportunity to observe the claimant over an extended period of time). Moreover, as ILB
correctly observes, Dr. Purtzer's opinion is not more persuasive because he performed claimant's cervical
surgery. See Argonaut Insurance Company v. Mageske, 93 Or App 698 (1988). Dr. Purtzer's last
opinion on the causation issue (his deposition) was rendered on September 25, 1995, before he
performed claimant's surgery on October 10, 1995.

There are also persuasive reasons to discount Dr. Purtzer's opinion. On September 19, 1995, Dr.
Purtzer concurred with Dr. Rosenbaum's September 1, 1995 report, in which Dr. Rosenbaum concluded
that claimant'’s cervical condition was related to the December 1994 injury. (Ex. 31-4). - Dr. Purtzer never
explained at his deposition the inconsistency between that concurrence and his opinion given elsewhere
that the August 1994 injury was the major contributing factor in claimant’s cervical condition. See Kelso
v. City of Salem, 87 Or App 630 (1987) (unexplained change of opinion renders physician's opinion
unpersuasive).

Moreover, Dr. Purtzer admitted at his deposition that he did not have a good understanding of
the circumstances of the two injuries claimant sustained. (Ex. 34-8). Dr. Purtzer assumed that in
August 1994 claimant was struck by a 300 pound object, yet testimony at the hearing indicated that the
cabinet that struck claimant could have weighed as little as 75 pounds. (Tr. 23). Although claimant's
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counsel attempted to give Dr. Purtzer a detailed history of the onset of claimant's symptoms, Dr.
Purtzer never provided an explanation for his "unchanged” opinion that the August 1994 injury was
the major contributing cause of claimant's cervical injury. (Ex. 34-25). See Moe v. Ceiling Systems, 44
Or App 429 (1980) (rejecting conclusory opinion). Because Dr. Purtzer's opinion is insufficiently
explained, based on a questionable history, and contradictory, we find that it is entitled to little weight.
See Somers v. SAIF, 77 Or App 259 (1986) (most weight given to medical opinions that are well-
reasoned and based on complete information).

In contrast to Dr. Purtzer, Dr. Rosenbaum has consistently opined that the December 1994 injury
is the major factor in claimant's cervical condition. (Exs. 31, 37). In his initial report, Dr. Rosenbaum
explained that, although claimant had symptoms after the August 1994 incident, he suffered a dramatic
worsening in December 1994 which required medical attention. (Ex. 31-4). Dr. Rosenbaum specifically
noted that claimant did not seek medical attention (apart from the medication he received from Dr.
Hancock) after the August 1994 incident. Id. Dr. Rosenbaum concluded that, based on this history,
claimant's cervical radiculopathy was related to the December 1994 injury.

In a follow-up report, Dr. Rosenbaum emphasized that, while claimant may have had the onset
of cervical radiculopathy after the August 1994 incident, his symptoms after that incident may not have
been the result of nerve root compression. (Ex. 37). Dr. Rosenbaum again noted the lack of medical
attention prior to the December 1994 incident, as well as the fact that claimant was able to perform his
regular work after the August 1994 incident. In light of the significant difficulties claimant experienced
after the December 1994 injury that required medical care, Dr. Rosenbaum reiterated his conclusion that
the December 1994 event was the major contributing cause of claimant's cervical condition and need for
treatment. Id.

We conclude that Dr. Rosenbaum's opinion is based on an accurate history and on a thorough
and complete analysis of the facts of this claim. Thus, we find Dr. Rosenbaum's opinion to be the most
persuasive. We note that Dr. Rosenbaum's opinion is supported by the opinions of Drs. Gancher and
Staver, examining physicians who also concluded that it was more likely than not that the December
1994 incident was the major contributing cause of claimant's cervical condition. (Ex. 9). Dr. Gancher
reiterated his opinion on March 3, 1995. (Ex. 16).

In summary, the most persuasive medical evidence establishes that the December 1994 incident
actually caused claimant's cervical condition. Thus, we find that Wilson, not ILB, is responsible for that
condition. We, accordingly, reverse the ALJ's determination of responsibility for the cervical condition.

Attorney Fee

ILB contends that the ALJ incorrectly assessed an attorney fee pursuant to ORS 656.386(1)
because it denied only responsibility, not compensability. However, ILB asserted that claimant's injury
claim was time-barred. Therefore, we conclude that compensability was an issue with respect to ILB.
Nevertheless, because Wilson, not ILB, is responsible for claimant's cervical condition, the AL]J erred in
assessing an attorney fee against ILB pursuant to ORS 656.386(1). See Western Pacific Construction v.
Bacon, 82 Or App 135 (1986) (Where multiple carriers, including the carrier ultimately found responsible,
denied both compensability and responsibility, the carrier responsible for the claim was liable for the
attorney fee at hearing under former ORS 656.386(1)); Gene R. Harrison, 48 Van Natta 2383 (1996);
Charles R. Morgan, 48 Van Natta 841, on recon, 48 Van Natta 960 (1996). Therefore, we reverse the
ALJ's attorney fee award under ORS 656.386(1) with respect to ILB. Finally, since we have rejected
claimant's brief as untimely, claimant’s counsel is not entitled to an attorney fee for services on review.

ORDER

The ALJ's order dated June 13, 1996, as reconsidered on July 30, 1996, is reversed in part and
affirmed in part. That portion of the AL]'s order which set aside ILB's denial of claimant's cervical
condition and upheld Wilson's denial of the same condition is reversed. ILB's denial is reinstated and
upheld. Wilson's denial is set aside and the cervical claim is remanded to Wilson for processing in
accordance with law. That portion of the AL]J's order that assessed a fee pursuant to ORS 656.386(1)
against ILB is also reversed. The remainder of the ALJ's order is affirmed.
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In the Matter of the Compensation of
EDWARD C. STEELE, Claimant
WCB Case Nos. 96-02279 & 89-10606
ORDER ON REVIEW
Gary Wallmark (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (AL]) Garaventa's order that
dismissed his requests for hearing. On review, the issue is the propriety of the dismissal order.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ dismissed claimant's hearing request on the ground that all matters raised by the
requests for hearing had been resolved by two claim disposition agreements (CDAs) approved by the
Board on October 10, 1996.

Claimant requested Board review of the AL]J's dismissal order and sought reconsideration of the
CDAs approved on October 10, 1996. On November 15, 1996, the Board denied claimant's request for
reconsideration of the CDAs. Edward C. Steele, 48 Van Natta 2292 (1996) (Board denied reconsideration
because request for reconsideration of CDAs was untimely and Board's order approving CDAs had
become final and was subject to no further review).

Turning to claimant’s appeal of the ALJ's order, we make the following findings. Claimant's
hearing requests (in WCB case numbers 96-02279 and 89-10606) raised issues of premature closure and
extent of permanent disability. In the CDAs, which were approved by the Board on October 10, 1996,
claimant, who was represented by an attorney, specifically released his rights to all workers'
compensation benefits in WCB Case Nos. 96-02279 and 89-10606, including temporary and permanent
disability benefits. In exchange for his release of benefits in WCB Case No. 96-02279, claimant received
$106,000, less a $7,000 attorney fee. In WCB Case No. 89-02279, claimant received $1,120, less a $120
attorney fee. The CDAs specifically extinguished claimant's rights to the workers’ compensation
benefits that were raised by the hearing requests before the AL]. Under such circumstances, because the
CDAs extinguished claimant’s rights to the benefits which were the subject of the hearing request, the
AL]J's dismissal of the hearing request was appropriate. See Brian A. Haskie, 47 Van Natta 2171 (1995);
Russell C. Terry, 47 Van Natta 304 (1995).

The Board approved the CDAs in final orders pursuant to ORS 656.236. Such orders would not
issue if the Board found the agreements unreasonable as a matter of law, or based on an intentional
misrepresentation, or if either of the parties had requested disapproval within 30 days of submission of
the CDA to the Board. ORS 656.236(1)(a)(A),(B) and (C). Because we approved the CDA, we conclude
there was no evidence of impropriety regarding the terms of the CDA. Once we issued our order
approving the CDA, the agreement became final. Our order approving the CDA is not subject to
review. ORS 656.236(2). Accordingly, as stated in our CDA order denying reconsideration, we are
without authority to further address the CpA.1

ORDER

The ALJ's order dated October 16, 1996 is affirmed.

1 Claimant has asked us to answer a number of questions regarding the processing of his claim and its closure. These
questions pertain to advice and decisions involving the Department, the AL], SAIF's counsel and claimant's former attorney.
However, by entering into the CDAs, which are now final, claimant released his rights to the benefits at issue in the hearing
requests. Since claimant is no longer entitled to such benefits, it would have been inappropriate for the ALJ, as well as this Board,
to comment on the substantive questions raised in claimant's request for review. In other words, we are statutorily precluded
from addressing such questions. The only action which claimant could have taken that would have allowed the AL]J and the Board
to address claimant’s questions would have been his refusal to settle his claim. However, since his claim was settled, pursuant to
the executed and approved CDAs, those questions likewise aré no longer subject to our review and response.




120 Cite as 49 Van Natta 120 (1997) February 4, 1997

In the Matter of the Compensation of
SCOTT B. ALLEY, Claimant
WCB Case No. 96-03732
ORDER ON REVIEW
Heiling, Dodge & Associates, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Galton's order that upheld the
insurer's denial of claimant's aggravation claim for L4-5 disc bulge, herniation, and nerve impingement
conditions. Asserting that one of his attending physician's reports contains a clerical error, claimant
seeks to supplement the record. On review, the issues are claimant's procedural motion and
compensability. We deny claimant's motion and affirm.

FINDINGS OF FACT

We adopt the AL]'s findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant has an accepted claim for a sacral fracture as a result of a November 1994 work injury.
He seeks to prove compensability of a low back disc bulge, herniation and nerve impingement. The ALJ
found no persuasive evidence establishing causation between claimant's conditions and the work injury
and concluded that claimant did not carry his burden of proof.

We agree that the medical record is insufficient to prove compensability. Examining physicians
Dr. Reimer, neurologist, and Dr. Gripekoven, orthopedic surgeon, found no relationship between the
compensable injury and the low back conditions. (Ex. 33). Dr. Reichle, claimant's former treating
physician, concurred. (Ex. 34).

Dr. Woods, claimant's present treating physician, "strongly disagreed” with the panel's report.
Dr. Platt, claimant's treating chiropractor, first indicated that he also did not concur with the panel's
report. (Ex. 36). In a subsequent report to claimant's attorney, Dr. Platt stated that "I do concur with
their report.” (Ex. 39-1). Dr. Platt then stated that, "based upon reasonable medical probability[,
claimant] sustained an injury to his lumbar spine disc at level L4-5." (Id.) Dr. Platt based this opinion
on the MRI showing a disc bulge and protrusion, symptoms noted by Dr. Reichle, and Dr. Woods'
examination.

Claimant seeks to "supplement” the record to correct Dr. Platt's statement from "I do concur
with their report” to "I do not concur with their report.” Inasmuch as our review is limited to that
evidence developed at hearing, we treat claimant’'s request as a motion to remand for the taking of
additional evidence. See ORS 656.295(5). We find such action to be unnecessary. The record already
contains evidence that Dr. Platt initially did not concur with the panel's report and his subsequent letter
to claimant's attorney shows that, despite stating that he did "concur” with a report rejecting a work
connection, he also supported a causal relationship between claimant's low back condition and the
November 1994 work accident. Under such circumstances, we find that the existing record suggests that
Dr. Platt's subsequent letter contains a "scrivener's error;" i.e,, we interpret Dr. Platt as supporting a
connection between claimant's work accident and his low back condition. Thus, remand is not
warranted.

When there is a dispute between medical experts, we rely on those opinions that are well-
reasoned and based on an accurate and complete history. Weiland v. SAIF, 64 Or App 810, 814 (1983).
Dr. Reichle, because he first treated claimant following the work accident, was in the best position to
evaluate whether the accident caused claimant's low back conditions. For this reason, we are more
persuaded by Dr. Reichle's concurrence with the panel's report than Dr. Woods' disagreement, which
was accompanied by no reasoning or explanation, and the opinion of Dr. Platt, claimant's current
treating chiropractor.
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Consequently, we conclude that, lacking persuasive medical evidence of a causal relationship
between his low back condition and the November 1994 work accident, claimant failed to carry his
burden in proving compensability.

ORDER

The ALJ's order dated July 26, 1996 is affirmed.
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In the Matter of the Compensation of
BARBARA A. MITCHELL, Claimant
WCB Case Nos. 96-01385 & 96-01384
ORDER ON REVIEW (REMANDING)
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.
Claimant, pro se, requests review of Administrative Law Judge (AL]) Peterson's order which
dismissed her request for hearing because of her failure to appear at hearing. On review, the issue is

the propriety of the dismissal. We remand.

FINDINGS OF FACT

Claimant filed a request for hearing on February 6, 1996. The matter was initially set for hearing
on April 17, 1996, but was postponed. On May 9, 1996, claimant's attorney resigned as her counsel.
The matter was rescheduled for hearing on September 18, 1996.

Claimant did not appear in person or through an attorney when the hearing was convened. On
September 30, 1996, the AL] issued an Order dismissing claimant's hearing request pursuant to OAR
438-006-0071(2), on the ground that claimant had abandoned her request for hearing.

Thereafter, claimant requested Board review of the ALJ's order. Requesting another hearing,
claimant stated that she had written the wrong date for the hearing on her calendar and that she did not
wish to abandon her claim.

CONCLUSIONS OF LAW AND OPINION

An AL]J shall dismiss a request for hearing if claimant or her attorney fail to attend a scheduled
hearing, unless "extraordinary circumstances" justify postponement or continuance of the hearing. OAR
438-006-0071(2). We have previously held that an AL] must consider a motion for postponement of a
hearing even after an order of dismissal has been issued. William E. Bent I, 48 Van Natta 1560 (1996);
Olga G. 