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In the Matter of the Compensation of
RAYMOND 1. FRAZIER, Claimant
WCB Case No. 66-0453M
OWN MOTION ORDER OF DISMISSAL
Saif Legal Department, Defense Attorney

The SAIF Corporation requests that we authorize payment for an examination performed on its
behalf by Dr. Ediger, audiologist.* For the following reasons, we find that the Board in its own motion
authority does not have jurisdiction over this issue.

In Raymond 1. Frazier, 50 Van Natta 280 (1998), we determined that we did not have jurisdiction
over this claimant's initial hearing loss claim. In late 1997, claimant, now 90 years old, first filed an
occupational disease claim for hearing loss, which he attributed to work-related noise exposure from
1951 to 1969. On February 12, 1998, the SAIF Corporation denied compensability of that claim. The
appeal rights on SAIF's denial advised claimant that if he disagreed with SAIF's decision, he could
request a hearing before the Board's Hearings Division. Nevertheless, although denying claimant's
occupational disease claim, SAIF also interpreted that initial claim as a request for own motion relief and
recommended that the request be denied.

There, as here, SAIF relied on claimant's pre-1966 work-related noise exposure to argue that the
claim was within the Board's own motion jurisdiction. However, after examining the statutes governing
the Board's own motion jurisdiction, we determined that our own motion jurisdiction does not extend to
issues of compensability of initial claims, even pre-1966 claims. ORS 656.273(4); 656.278(1). Instead, we
found that the Hearings Division has initial jurisdiction over such compensability issues. We
determined that a prerequisite for own motion jurisdiction is the existence of a compensable claim for
which the aggravation rights have expired. Miltenberger v. Howard's Plumbing, 93 Or App 475 (1988).
Because claimant did not meet that prerequisite in that the initial compensability of the occupational

_disease claim had not yet been determined, let alone the expiration of aggravation rights (should that

claim be found compensable), we concluded that the Board in its own motion authority did not have
jurisdiction over claimant's occupational disease claim. Frazier, 50 Van Natta at 281.

Here, SAIF requests reimbursement for a medical report related to claimant's claim. Specifically,
SAIF argues that "since this was a cost incurred for diagnostic work up on a pre-66 claim, jurisdiction
lies with the Workers' Compensation Board.” However, contrary to SAIF's argument and as our prior
order clearly explained, claimant's initial hearing loss claim is not within our own motion jurisdiction,
even if that claim involved some pre-1966 work-related noise exposure. In other words, if we have no
jurisdiction over claimant's claim, we have no authority to authorize any payments related to that claim,
whether those payments are for hearing aids requested by claimant or medical report fees requested by
SAIF.

We note that medical report fees have been found compensable where the reports were
reasonable and necessary for determining whether a causal relationship existed between the current
condition and the compensable injury. See Brooks v. D & R Timber, 55 Or App 688, 692 (1982); Cordy A.
Brickey, 44 Van Natta 220 (1992). However, the operative word is "compensable” and, here, there is no
"compensable” occupational disease claim to support a medical report fee.

Because claimant's initial occupational disease claim is not a compensable own motion claim, we
have no jurisdiction over SAIF's request to award it any costs related to that occupational disease claim.
Accordingly, we dismiss SAIF's request for own motion relief.

IT IS SO ORDERED.

1 Although SAIF submits a copy of Dr. Ediger's January 22, 1998 report with its request for authorization for
reimbursement, it does not indicate the fee for this examination and report. Nor does it submit a copy of an invoice from Dr.
Ediger. However, given our decision that we do not have jurisdiction over this issue, we need not address this omission.
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In the Matter of the Compensation of
JULIE A. GADDIS, Claimant
WCB Case No. 97-03843
ORDER ON RECONSIDERATION
Ransom & Gilbertson, Claimant Attorneys
Reinisch, et al, Defense Attorneys

Claimant requests abatement and reconsideration of our June 5, 1998 Order on Review that
upheld the self-insured employer's denial of claimant's low back injury claim. In our order, we adopted
and affirmed Administrative Law Judge (ALJ) Menashe's order that found that the medical evidence
established that claimant's morbid obesity was a preexisting condition that combined with the work
injury and concluded that claimant failed to meet her burden of proving a compensable injury, under
ORS 656.005(7)(a)(B). On reconsideration, claimant first raises the issue of compliance with the
Americans with Disabilities Act (ADA).] In addition, claimant requests that this matter be reviewed by
the Board en banc. Having received the employer's response to claimant's motion, we proceed with our
reconsideration.

As a preliminary matter, we deny claimant's request for en banc reconsideration of this case.
Although the Board may sit en banc in rendering a decision, it may also sit in panels. See ORS
656.718(3). When sitting in panels, a majority of the particular panel may issue the Board's decision.
Id. Whether a case is reviewed en banc is a matter that the Board decides on its own motion. Such
review may not be initiated by a party. After reviewing this case, claimant’s request for en banc review
is denied. See, e.g., Ralph L. Witt, 45 Van Natta 449 (1993) (on recon); Kurt D. Cutlip, 45 Van Natta 79
(1993) (on recon).

At hearing and on review, the sole issue was the compensability of claimant's low back injury
claim. Claimant first raised the issue of compliance with the ADA in her request for reconsideration,
contending that ORS 656.005(7)(a)(B) violates the ADA. Issues which are raised for the first time on
Board review are not considered. See Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991). Likewise,
we do not consider new issues for the first time on reconsideration. See Kenneth D. Nichols, 45 Van
Natta 1729 (1993). In accordance with these holdings, we are not inclined to consider the issue of
compliance with the ADA.

In any event, we have previously held that we lack jurisdiction to consider a claimant's ADA
challenge to the worker's compensation statutes. Sandra |. Way, 45 Van Natta 876 (1993), aff'd on other
grounds Way v. Fred Meyer, Inc., 126 Or App 343 (1994). We continue to hold, for the reasons expressed
in Sandra ]. Way, that the Board is not the proper forum for claimant's ADA challenge. Furthermore, the
court recently rejected a similar challenge to ORS 656.005(7)(a)(B) and ORS 656.005(24) and concluded
that those statutes were neither in violation of nor preempted by the ADA. Bailey v. Reynolds Metals, 153
Or App 498 (1998); Brown v. A-Dec, Inc., 154 Or App 244 (1998).

Accordingly, our June 5, 1998 order is withdrawn. On reconsideration, we adhere to and
republish our June 5, 1998 order in its entirety, as supplemented herein. The parties' rights of appeal

shall begin to run from the date of this order.

IT IS SO ORDERED.

1 We note that claimant states that she will seek a declaratory judgment, and a preliminary and permanent injunction
against the Board in the United States District Court for the District of Oregon "to end the ongoing and prevent the future violation
of the [ADA]" by the Board and the State of Oregon. The Board makes no comment regarding claimant's future course of action,
other than to say that it is a matter between claimant and her counsel.
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In the Matter of the Compensation of
CARLA I. DURHAM, Claimant
WCB Case No. 97-07902
ORDER ON REVIEW
John M. Hoadley, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Bock.

The self-insured employer requests review of Administrative Law Judge (ALJ) Podnar's order
that set aside its partial denial of claimant's fibromyalgia condition. On review, the issue is
compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings with the following exception. In lieu of the findings in paragraph
three on page two of the AL]'s order, we find that the employer ultimately accepted a disabling neck
strain and left shoulder strain.

We make the following additional finding. Claimant developed cervical pain following a
physical therapy treatment in mid-December 1995.

CONCLUSIONS OF LAW AND OPINION

The AL]J concluded that claimant's fibromyalgia is a compensable consequence of her accepted
left shoulder and neck condition under ORS 656.005(7)(a)(A). To establish a compensable consequential
condition under that provision, claimant must prove that it is more probable than not that her work
injury is the major contributing cause of the fibromyalgia. In concluding that claimant's fibromyalgia is-
compensable, the ALJ relied on the opinions of Drs. Spady and Krohn. We do not agree with the AL]J's
reliance on Dr. Spady, as his opinion does not address the relevant major contributing cause standard
and 'is not phrased in terms of a probable causal relationship. Nevertheless, we conclude that Dr.
Krohn's opinion establishes the requisite probable causal relationship.. We rely on Dr. Krohn because he
is an expert in diagnosing and treating the type of complaints at issue in this case, and he has provided
a well-reasoned, persuasive basis for his conclusion. We find the contrary opinions of Drs. Pierson,
McKillops and Williams to be conclusory and poorly reasoned.

Claimant's attorney is entitled to an attorney fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability issue is $1,000,
to be paid by the employer. In reaching this conclusion, we have particularly considered the time
devoted- to the issue (as represented by claimant's respondent's brief), the complexity of the issue, and
the value of the interest involved.

ORDER

The ALJ's order dated January 27, 1998 is affirmed. For services on review, claimant's counsel is
awarded an assessed fee of $1,000, payable by the employer.
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In the Matter of the Compensation of
JOHN P. HILFERTY, Claimant
WCB Case No. 97-05739
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Jerome P. Larkin (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.
Claimant requests review of Administrative Law Judge (ALJ) Lipton's order that upheld the
SAIF Corporation's denial of claimant’s occupational disease claim for a low back condition. On review,

the issue is compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

Claimant contends that his work as an auto mechanic is the major contributing cause of his low
back condition, consisting of degenerative disc disease, disc herniations at L34, L4-5 and L5-S1, and
acute lumbosacral strain. Based on the opinion of examining neurosurgeon, Dr. Rosenbaum, the AL]J
found that claimant did not prove Compensability.l Claimant challenges this conclusion, asserting that
the opinion of his treating osteopath, Dr. Rambousek, satisfied his burden of proof.

Dr. Brett, consulting neurosurgeon, indicated that "certainly [claimant’'s] work activities have
been a contributing factor to the development of his degenerative disc disease and disc pathology at L4-5
and L4-S1, but I do not feel there is any work injury which has become the major contributing factor to
his current pathology or symptoms.” (Ex. 19-2).

Dr. Rosenbaum diagnosed a disc herniation at L3-4 and "asymptomatic” disc protrusions at L4-5
and L5-S1. (Ex. 21-3). Dr. Rosenbaum thought that the L3-4 disc protrusion "began spontaneously and
is non-work related on either the basis of an injurious event or an occupation [sic] illness.” (Id.)

Dr. Rambousek answered "yes” to a letter written by claimant's attorney asking whether the
major contributing cause of claimant's "degenerative disc disease” was his past 20 years of employment
as an auto mechanic, including the period of work with the employer. (Ex. 23-1). Dr. Rambousek also
answered "yes” to whether the major contributing cause of the disc protrusions at L4-5 and L5-S1 was
"repetitive lifting, bending, and twisting” that "lead to the degenerative disease.” (Id.) Dr. Rambousek
added that "repetitive lifting, bending & twisting will lead to both [degenerative disc disease and
herniated discs] and his work is the major cause (51% or greater) of both.” (Id. at 2).

In response, Dr. Rosenbaum reported that claimant's "degenerative changes are most
appropriately determined to be age related.” (Ex. 24-2). Dr. Rosenbaum also indicated disagreement
with Dr. Rambousek's opinion that physical activity caused degenerative disc disease, noting that no
there was no "controlled study which has been able to implicate in any reasonable fashion degenerative
disk disease to work activity.” (Id. at 3).

With regard to the disc protrusions, Dr. Rosenbaum continued to think that the only one causing
symptoms was at L3-4. (Id. at 4). Because claimant experienced the spontaneous onset of low back pain
during a nonwork incident, Dr. Rosenbaum found no indications that work activity was the major
contributing cause of the disc herniation. (Id.)

We first note that the record contains no medical opinion supporting a causal relationship
between claimant's work activities and any disc herniation or protrusion at L3-4. Consequently,
claimant did not prove compensability of this condition.

1 Claimant has worked as an auto mechanic for many years; his present employer is SAIF's insured. At hearing,
claimant indicated that he was relying on the last injurious exposure rule. Thus, claimant must initially show that his employment
was the major contributing cause of his occupational disease. ORS 656.802(2); Bennett v. Liberty Northwest Ins. Corp., 128 Or App
71, 74-76 (1994).
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Absent persuasive reasons to the contrary, we generally defer to the treating physician's
opinion. See Weiland v. SAIF, 64 Or App 810, 813 (1983). Here, we find the conclusory nature of Dr.
Rambousek's opinion to constitute a persuasive reason for not deferring to it. Dr. Rambousek merely
stated that repetitive lifting, bending and twisting activities were the major contributing cause of the
degenerative disc disease and disc protrusions at L4-5 and L5-S1 without specifically explaining how
such activities resulted in the development of the conditions.

Furthermore, Dr. Rambousek's opinion is rebutted by Dr. Brett, neurosurgeon, who indicated
that work activities were only a contributing cause, and Dr. Rosenbaum, neurosurgeon.

At best, we find the opinions in equipoise. As such, claimant failed to carry his burden of
proving the compensability of his low back condition.

ORDER

The ALJ's order dated March 18, 1998 is affirmed.

July 6, 1998 Cite as 50 Van Natta 1341 (1998)

In the Matter of the Compensation of
SCOTT A. KENYON, Claimant
WCB Case Nos. 97-05487 & 97-04301
ORDER ON REVIEW
Robert J. Guarrasi, Claimant Attorney
Lundeen, et al, Defense Attorneys
Jerome P. Larkin (Saif), Defense Attorney

Reviewed by Board Members Moller and Biehl.

Claimant requests review of those portions of Administrative Law Judge (AL]) Brazeau's order
that: (1) upheld the denial of the SAIF Corporation, on behalf of Magnum Manufacturing, Inc., of -
claimant's current combined L5-S1 disc degeneration and need for treatment; (2) declined to award
temporary disability benefits subsequent to the Department's Order Terminating Designation of Paying
Agent Pursuant to ORS 656.307; and (3) declined to award penalties and attorney fees arising out of
allegedly unreasonable claim processing by Liberty Northwest, on behalf of employer Safari Motor
Coaches. On review, the issues are compensability, temporary disability, penalties and attorney fees.

We adopt and affirm the AL]'s order with the following supplementation concerning the
compensability issue. '

Claimant, age 32 at the time of hearing, has suffered a series of compensable back strains over
the last several years. In April 1991, Liberty, on behalf of L.K. Walker, Inc., accepted a disabling lumbar
strain arising out of a fall at work on March 14, 1991. The claim was closed on August 21, 1991 with no
award of permanent disability. ‘

A December 10, 1992 MRI showed mild bulging discs at L4-5 and L5-S1, but no disc herniations.

On December 29, 1993, claimant twisted his back while working for Safari Motor Coaches. On
January 11, 1994, Liberty accepted a claim for a lumbar strain. A January 24, 1994 MRI revealed the
same mild disc bulges previously identified. Claimant was declared medically stationary on March 18,
1994, and the claim was closed pursuant to a July 11, 1994 Determination Order which awarded
temporary disability only.

On October 22, 1996, claimant reinjured his low back while employed by SAIF's insured,
Magnum Manufacturing, Inc. A repeat MRI on December 9, 1996 revealed the same bulging discs,
unchanged since January 1994. SAIF accepted a disabling L5-S1 sprain on January 14, 1997.

Claimant’s low back and radicular symptoms continued. In February 1997, Dr. Karasek
performed a 3 level discogram which revealed normal L34 and L4-5 discs with diffuse degeneration at
the lumbosacral level (L5-S1) with a posteriorly directed central fissure in the midline. Dr. Karasek
referred claimant to Dr. Kitchel, who had previously treated claimant in 1994. Dr. Kitchel recommended
surgical intervention.
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In April 1997, Dr. Kitchel opined that claimant's underlying L5-S1 disc degeneration was the
major cause of his current condition and need for surgery. Thereafter, SAIF closed claimant's lumbar
strain claim and issued a denial of his current combined L5-S1 disc condition. Claimant requested
reconsideration, contending that the claim had been prematurely closed.!

Dr. Kitchel performed claimant’s L5-S1 anterior lumbar interbody fusion surgery on May 12,
1997.

Relying on the opinions of attending surgeon, Dr. Kitchel, and Dr. Smith (who performed a
records review), the ALJ concluded that claimant's degenerative disc disease is the major contributing
cause of his current disc condition and need for treatment and that his 1991, 1993 or 1996 work injuries
did not cause or worsen this condition.

On review, claimant contends that Dr. Kitchel's opinion is unpersuasive and also that the
opinions of Drs. Fuller, Reimer, Karasek and Schepergerdes establish that his October 1996 injury was
the major cause of his current condition and need for surgery in May 1997. We find to the contrary.

Where, as here, the medical evidence on causation is divided, we rely on the opinions which are
both well-reasoned and based on accurate and complete information. Somers v. SAIF, 77 Or App 259
(1986). In addition, absent persuasive reasons to do otherwise, we generally rely on the opinion of a
worker's treating physician, because of his or her opportunity to observe the claimant over an extended
period of time. See Weiland v. SAIF, 64 Or App 810 (1983).

Here, we find no persuasive reason not to rely on the assessment of Dr. Kitchel, who treated
claimant both before and after his October 1996 injury and performed the fusion surgery in May 1997.
In his November 18, 1997 deposition, Dr. Kitchel opined that claimant's October 1996 injury made
claimant symptomatic again, but that the pushing incident at work did not cause any traumatic insult to
the L5-S1 disc. (Ex. 80-8). Dr. Kitchel also opined that claimant's L5-S1 disc disease was progressxve
and idiopathic and unrelated to his work activity. (Ex. 80, pp. 17-23). He concluded that the major
contributing cause of claimant's ongoing low back and buttock pain and his need for surgery in May
1997 was the underlying degenerative disc disease at 1.5-S1 rather than the muscloligamentous strain
sustained in QOctober 1996. (Ex. 80-9).

Although, in March 1997, Dr. Kitchel initially attributed claimant’s symptoms to his work injury,
he later explained in deposition that claimant's strain resolved after a few months, leaving the
degenerative disc disease as the primary cause of claimant's symptoms and need for surgery in May
1997. (Ex. 80, pp. 9-13, 21). Like Dr. Kitchel, Smith also opined that claimant had progressive
idiopathic degeneration of the L5-S1 disc which was the major cause of his current condition and need
for treatment. (Ex. 78).

In light of the complete, well-reasoned opinion of Dr. Kitchel, we find the contrary opinions of
Drs. Karasek Schepergerdes, Fuller and Reimer conclusory and insufficient to sustain claimant's burden
of proof.2 See Moe v. Ceiling Systems, 44 Or App 429 (1980) (rejecting conclusory medical opinion).
Indeed, although Dr. Karasek opined that the October 1996 injury precipitated claimant's need for
surgery, he also deferred to Dr. Kitchel's assessment, noting that Dr. Kitchel had treated claimant both
before and after his October 1996 injury. (Ex. 65). Consequently, we agree with the AL]J that claimant's
current L5-S1 disc condition is not compensable.

ORDER

The ALJ's order dated March 19, 1998 is affirmed.

1 SAIF's Notice of Closure was affirmed pursuant to a "Statutory Affirming Order” issued by the Department on june 27,
1997. Although claimant also requested a hearing challenging the Department's order, he has conceded that if SAIF's denial is
upheld, this challenge and the premature closure issue become moot. .

2pr, Schepergerdes is claimant's family doctor. Drs. Fuller and Reimer evaluated claimant on one occasion in June 1997
at Liberty's request.
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In the Matter of the Compensation of
JUDY M. LUSBY, Claimant
WCB Case No. 97-07905
ORDER ON REVIEW
Lavis & Dibartolomeo, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

The insurer requests review of Administrative Law Judge (ALJ) Davis' order that affirmed an
Order on Reconsideration that rescinded a Determination Order. On review, the issue is premature
claim closure.

We adopt and affirm the ALJ's order, with the exception of the last full paragraph on page 7,
and with the following supplementation.

Claimant's low back claim was closed by Determination Order on July 29, 1997 with an award of
temporary disability compensation from November 19, 1991 through May 12, 1997 and an award of 5
percent (6.75 degrees) scheduled permanent disability for the loss of use or function of the left foot. The
Determination Order found claimant medically stationary as of May 12, 1997. The Determination Order
relied on Dr. Misko's concurrence with Dr. Snodgrass’ May 12, 1997 examination report, in which he
found that claimant was medically stationary. (Ex. 38).

Claimant requested reconsideration, contending that her claim had been prematurely closed,
among other challenges to the closure notice. With her request for reconsideration, claimant submitted a
letter from Dr. Nash dated July 18, 1997, in which he stated that claimant was not yet medically
stationary. (Exs. 40, 41). By letter to the Department, the insurer objected to reconsideration of the
medically stationary date on the basis that Dr. Misko, not Dr. Nash, was claimant's attending physician.
Alternatively, the insurer argued that, if Dr. Nash was found to be claimant's attending physician, his
report indicated that he was using an incorrect definition of "medically stationary” and therefore was
inadequate to establish that claimant was not medically stationary at the time of claim closure. (Ex. 42).

By an Order on Reconsideration dated September 17, 1997, the Department rescinded the
Determination Order as premature, based on the findings that: (1) claimant's attending physician at the
time of claim closure was Dr. Nash; (2) Dr. Nash had not concurred with Dr. Snodgrass' report; and (3)
the medical evidence, including Dr. Nash's July 18, 1997 report, established that claimant was not
medically stationary at the time of claim closure. Relying on the opinion of Dr. Nash, the AL] affirmed
the Order on Reconsideration.

On review, the insurer first contends that Dr. Misko, not Dr. Nash, is claimant's attending
physician, as Dr. Misko has been the primary surgeon, with Dr. Nash assisting, on four of claimant's
most recent surgeries. The insurer argues that, therefore, we should rely on Dr. Misko's opinion that
claimant was medically stationary. We do not agree.

An "attending physician” is the physician who is primarily responsible for the treatment of a
worker's compensable injury. ORS 656.005(12)(b). Whether a physician qualifies as an "attending
physician” is a question of fact. Debbie I. Jensen, 48 Van Natta 1235, 1236 (1996). In addition, we must
establish the identity of claimant's attending physician at the time of claim closure. Arcella M.
Villagomez, 49 Van Natta 184 (1997).

Claimant was initially referred to Dr. Nash for evaluation of her 1986 compensable low back
condition in September 1989. (Ex. 10A). Thereafter, Dr. Nash began to direct her low back treatment,
and, in May 1990, performed surgery. In January 1993, Dr. Nash performed a subtotal facetectomy,
foraminotomy, and neurolysis at L34, L4-5 and L5-S1 on the left. (Exs. 11A, 12, 18). Dr. Nash
continued to supervise claimant's care.

Dr. Misko, with Dr. Nash assisting, performed fusion surgery with Steffee plates in July 1993.
Claimant was followed by Dr. Misko after the surgery. In January 1994, Dr. Misko, with Dr. Nash
assisting, removed the Steffee plates and performed a laminectomy and removal of a disk at L3-L4.
(Exs. 20, 21). In January 1996, Drs. Loeden and Misko, with Nash assisting, performed a diskectomy
and fusion with bone graft at L3-4 and inserted an internal bone stimulator. (Exs. 22, 23).
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On February 29, 1996, Dr. Misko reported that claimant could perform sedentary work with no
bending or lifting after finishing therapy. (Ex. 24). On August 5, 1996, Dr. Loehden reported that, after
removing claimant's spinal fusion stimulator, claimant should be ready to return to work in two weeks.
He referred the insurer to either Dr. Misko or Dr. Nash for disability evaluation. (Ex. 25).

On October 9, 1996, Dr. Misko noted that claimant's fusion was maturing, but that she was
complaining of increasing leg pain. He recommended a 3-D CT scan, L2-14, to be certain claimant had
nothing above her fusion and to check the L3-4 fusion. Misko stated: "I am leaving that up to Dr. Nash
and she is to follow-up with him."” (Ex. 27).

The scan was performed, and Dr. Misko reviewed it for Dr. Nash. Misko stated that the fusion
at L34 was solid, but not greatly matured. He opined that no further surgery was indicated at that
point (December 1996) and recommended flexion-extension films in about three months to check on the
L3-4 fusion. (Ex. 28).

On February 17, 1997, the insurer wrote to Dr. Nash requesting a closing report to include a
stationary date, permanent work restrictions and rating of permanent disability. Nash replied that
claimant was currently being evaluated by Dr. Misko and that his report would soon be available. (Ex.
29). The insurer then wrote to Dr. Misko asking that he and Dr. Nash "get together and decide what is
going on,” and requesting a closing report. Dr. Misko told the insurer to refer questions to Dr. Nash.
(Ex. 30).

On May 6, 1997, Dr. Nash performed a closing evaluation. Dr. Nash did not state that claimant
was medically stationary, but his findings suggested permanent limitations. (Ex. 33). On May 12, 1997,
Dr. Snodgrass performed a closing evaluation for the insurer, which Dr. Misko concurred with on May
23, 1997. (Exs. 34, 35). On May 18, 1997, Dr. Nash wrote to claimant's attorney, stating that, at the
time of his May 6, 1997 evaluation, claimant had ongoing complaints of back and lower extremity pain,
objective neurologic findings, and that claimant was in need of further diagnostic evaluation. He
declared that claimant "is not, in the recent past or as of this date, medically stationary.” (Ex. 37).

- At the time of claim closure and thereafter, we find that Dr. Nash was claimant's attending
physician. See ORS 656.005(12)(b); Arcella M. Villagomez, 49 Van Natta at 187. In sum, the record
indicates that Dr. Nash had been claimant's primary care physician and surgeon since 1989. Moreover,
although Dr. Misko had been the lead surgeon for some of claimant's more recent surgeries, Dr. Nash
was a member of the surgical team and Dr. Misko's subsequent evaluations of claimant's progress were
directed to Dr. Nash. Moreover, Dr. Misko indicated on at least two occasions that Dr. Nash was the
primary care physician. (Exs. 27, 30). Finally, there is no "change of attending physician” form in the
record to show an intention that Dr. Misko had taken over as claimant's primary care physician.
Therefore, the record establishes that Dr. Nash, not Dr. Misko, was claimant's attending physician at the
time of claim closure.

We next turn to the insurer's contentions that Dr. Nash did not offer an adequate explanation
for changing his opinion after his closing examination of May 9, 1997, and that he was not using the
correct definition of "medically stationary."

After our review of the record, we agree with the ALJ that, even though Dr. Nash performed a
closing examination on May 9, 1997, his findings at that examination and his subsequent reassessment
of claimant's most recent (November 15, 1996) diagnostic imaging studies support his changed opinion.
At that examination, Dr. Nash noted claimant’s continuing complaints of back and lower extremity pain,
including severe cramping pain involving the left lower extremity, significant positive objective
neurologic findings (absent left knee reflex, dermatomal sensory loss, marked depression of the left
ankle reflex), and residual foraminal narrowing at L3-4 and L4-5 bilaterally, which indicated to him the
necessity for further diagnostic evaluation. (Exs. 33, 37, 41). Dr. Misko's recommendation to Dr. Nash
in December 1996 that the maturation of claimant's fusion should be evaluated in about three months
with additional films (which had not been done) also lends support to Dr. Nash's May 1997 change of
opinion. (Ex. 28). Finally, we do not read Dr. Nash's opinion that claimant is "not medically
stationary” as indicative of a misapprehension of the correct definition of the term, given the above
medical reasons for his ultimate opinion that claimant was not medically stationary at the time of his
examination or thereafter. '
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Claimant’s attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated February 25, 1998 is affirmed. For services on review, claimant is
awarded an assessed attorney fee of $1,000, to be paid by the insurer.

July 6, 1998 Cite_as 50 Van Natta 1345 (1998)

In the Matter of the Compensation of
JOHN E. POWELL, Claimant
WCB Case No. 97-07199
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl. .

Claimant requests review of Administrative Law Judge (AL]) Garaventa's order that directed the
SAIF Corporation to recalculate claimant's temporary total disability rate using wages of $2,075 per
month. Claimant contends that his temporary disability rate should include a reasonable value for non-
monetary compensation. On review, the issue is temporary disability rate.

We adopt and affirm the ALJ's order with the following supplementation.

The ALJ found that claimant's "wage" should be based on a salary of $1,400 plus $675 for the
rental value of the home provided by the employer. The parties do not dispute these amounts. The
ALJ also found that claimant had not established a reasonable value for any of the other non-monetary
compensation he received. On review, claimant contends that he has established a reasonable value for
an increased wage. SAIF argues that the additional items that claimant wishes to have included in the
wage rate calculation were either incidental to his employment or should be included as part of the
value of the home and not be valued separately. We agree.

Temporary total disability benefits are based on the daily wage the worker was receiving at the
time of injury. "Wages" are "the money rate at which the service rendered is recompensed under the
contract of hiring in force at the time of the accident, including reasonable value of board, rent, housing,
lodging or similar advantage received from the employer, and includes * * * tips.”

Claimant contends that the provision of water, sewer and garbage disposal should be valued in
addition to the rental value of the home. Based on our review of the record, we are persuaded that
water, sewer and garbage disposal were provided with the home and are, therefore, included in the
rental value of the home.

Claimant also contends that the value of the firewood he was given in order to reduce his
heating bills should be valued in addition to the rental value of the home. The evidence indicates that
the firewood was not an agreed-upon part of claimant's remuneration, as the employer's offer of all the
wood he needed to reduce his electric heating bill was not exercised until after claimant had begun to
work and after he had received his first electric bill.

Finally, claimant contends that the shop storage and use allowed by the employer, as well as the
use of the employer's vehicle and the provision of meat, should be valued separately. Again, these
benefits were incidental to claimant's employment and were not an agreed-upon part of claimant's
remuneration. (Tr. 14, 15, 18, 33).

We recognize that claimant's testimony that he received these benefits is unrebutted.
Nevertheless, claimant has not established that they were either a part of the reasonable value of his
housing or were an agreed-upon part of claimant's remuneration under the contract of hiring.
Consequently, we concur with the ALJ's recalculation of claimant's temporary total disability rate.
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ORDER

The AL]J's order dated December 11, 1997 is affirmed.

Tuly 6, 1998 ' Cite as 50 Van Natta 1346 (1998)

In the Matter of the Compensation of
GARNET D. TOLL, Claimant
WCB Case No. 97-04148
ORDER ON REVIEW
Emmons, Kropp, et al, Claimant Attorneys
Hoffman, Hart, et al, Defense Attorneys

Reviewed by Board Members Moller, Bock, and Hall.

The insurer requests review of Administrative Law Judge (AL]) Galton's order that: (1) set aside
its denial of claimant's right wrist condition as premature; and (2) set aside its denial of claimant's
occupational disease claim for right elbow epicondylitis. On review, the issues are premature denial and
compensability. We modify in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of the second sentence of the ultimate
findings of fact. We briefly summarize the pertinent facts as follows.

Prior to beginning work for the employer in August 1995, claimant had been diagnosed and
treated for recurrent de Quervain's tendinitis affecting her right wrist and thumb. (Exs. 2, 3, 4, 6, 7, 8).
In January 1996, claimant was treated by Dr. O'Meara for a recurrence of that condition. (Ex. 9).

In May 1996, claimant sought treatment for right arm pain, which Dr. O'Meara diagnosed as
right lateral epicondylitis. (Ex. 9A). In November 1996, claimant sought treatment for lateral
epicondylitis and a recurrence of de Quervain's tendinitis. (Exs. 10, 12).

In March 1997, Dr. O'Meara noted that claimant's de Quervain's tendinitis was stable, but that
the right lateral epicondylitis was worsening. He referred claimant to Dr. Watanabe for evaluation of
the recurrent lateral epicondylitis. (Ex. 12). On April 2, 1997, claimant filed a claim for right elbow
tendinitis. (Ex. 12A). Dr. Watanabe recommended surgery for right lateral epicondylitis that had been
refractory to treatment for a year. (Ex. 13A, 14).

On May 2, 1997, claimant was examined by Dr. Button, who diagnosed claimant's condition as
"symptom magnification/functional overlay” and recommended against elbow surgery. Although he
was skeptical about the diagnosis of de Quervain's tendinitis, as claimant was asymptomatic on
examination, Button opined that it preexisted and was not worsened by claimant’s work. (Ex. 15).

On May 13, 1997, the employer issued a denial of claimant's "upper extremity condition, lateral
epicondylitis, and de Quervain's tendinitis of the right wrist.” (Ex. 16).

In August 1997, both Dr. O'Meara and Dr. Watanabe opined that claimant’s de Quervain's
tendinitis was related to her employment.

CONCLUSIONS OF LAW AND OPINION

Premature Denial

Claimant filed an occupational disease claim for "right elbow tendinitis.” The employer issued a
denial of claimant's "upper extremity condition, lateral epicondylitis, and de Quervain's tendinitis of the
right wrist.” At hearing, claimant asserted that she had never made a claim for de Quervain's
tendinitis. The insurer argued that there was a claim for de Quervain's tendinitis of the right wrist that
was formally denied.
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The ALJ concluded that claimant did not file a claim for de Quervain's tendinitis and therefore
set aside that portion of the insurer's denial of that condition as premature. On review, the insurer
argues that its denial of de Quervain's tendinitis was not premature and should be reinstated for a
decision on the merits. We agree.

Claimant can establish that the denial was premature if she can show that no claim for de
Quervain's tendinitis was made. Willian H. Waugh, 45 Van Natta 919 (1993). A "claim" is a written
request for compensation from a subject worker or someone on the worker's behalf, or any compensable
injury of which a subject employer has notice or knowledge. ORS 656.005(6). The request for
compensation does not have to take any particular form. A physician's report requesting medical
services for a specified COI‘ldlthl‘I in addition to medical treatment being provided for the accepted
condition constitutes a claim.! Safeway Stores, Inc. v. Smith, 117 Or App 224, 227 (1992).

Here, the record does not support a finding that the insurer's denial of de Quervain's tendinitis
was premature. Prior to starting work for the employer in August 1995, claimant had been receiving
treatment from Dr. O'Meara for recurrent de Quervain's tendinitis affecting her right wrist and thumb.
In January 1996, claimant was treated by Dr. O'Meara for a recurrence of that condition.

In May 1996, claimant sought treatment for right arm pain which Dr. O'Meara diagnosed as
right lateral epicondylitis. In November 1996, claimant sought treatment for both lateral epicondylitis
and a recurrence of de Quervain's tendinitis. By March 1997, Dr. O'Meara noted that claimant's de
Quervain's tendinitis was stable, but the right lateral epicondylitis was worsening. He referred claimant
to Dr. Watanabe for evaluation of the recurrent lateral epicondylitis.

Claimant filed a claim for right elbow tendinitis and Dr. Watanabe recommended surgery for
that condition. Subsequently, both Drs. O'Meara and Watanabe related claimant's de Quervain's
tendinitis to her employment activities.2

Notwithstanding claimant’s assertion that she had not filed a claim for right de Quervain's
tendinitis, the reports from Dr. O'Meara constituted a claim, which the insurer had a legal duty to
accept or deny. See Willimn H. Waugh, 49 Van Natta at 920; Michael C. Holt, 44 Van Natta 962 (1992)
(AL]J correctly declined to set aside the employer's denial based on the claimant's attorney's assertion
that no claim had been made, where the treating doctor had made a claim which the carrier had a duty
to accept or deny).

Compensability

The insurer argues that claimant failed to carry her burden to establish a compensable
occupational disease of either her right wrist or her right elbow under ORS 656.802.

ORS 656.802(2) provides:

"(a) The worker must prove that employment conditions were the major contributing .
cause of the disease.

"(b) If the occupational disease claim is based on the worsening of a preexisting disease
or condition pursuant to ORS 656.005(7), the worker must prove that employment
conditions were the major contributing cause of the combined condition and pathological
worsening of the disease.

ok ok ok kK

"(d) Existence of an occupational disease or worsening of a preexisting disease must be
established by medical evidence supported by objective findings.

1 we are cognizant that the receipt of a medical claim billing for the provision of, or requesting permission to provide,
medical treatment for a "new medical condition” claim after claim acceptance is not a claim under ORS 656.262(7)(a). However,
under the circumstances of this case, which involves the denial of an initial claim, ORS 656.262(7)(a) is inapplicable.

21na July 21, 1997 letter to Dr. O'Meara, claimant's counsel indicated that claimant did not feel that her de Quervain's
tendinitis was related to her work for the employer. Dr. O'Meara apparently disagreed.
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"(e) Preexisting conditions shall be deemed causes in determining major contributing
cause under this section.”

Here, the uncontroverted evidence indicates that claimant’'s de Quervain's tendinitis preceded
the onset of her initial claim for that condition. See ORS 656.005(24) (defining "preexisting condition”).
Thus, to the extent that claimant's occupational disease claim is based on the worsening of her
preexisting de Quervain's tendinitis, claimant must prove that her employment conditions were the
major contributing cause of her combined condition and a pathological worsening of the disease. ORS
656.802(2)(b).

Although both Dr. O'Meara and Dr. Watanabe each found claimant’s de Quervain's tendinitis to
be work related, neither physician opined that claimant's work conditions had contributed to a
pathological worsening of that condition. (Exs. 16H, 19). Accordingly, claimant has not established the
compensability of her de Quervain's tendinitis of the right wrist/thumb.

In contrast, there is no evidence that claimant's right elbow lateral epicondylitis preceded the
onset of her initial claim for that condition, which arose in May 1996. Consequently, claimant must
prove only that her work conditions were the major contributing cause of the right elbow epicondylitis
condition.

The ALJ] concluded that Dr. O'Meara's opinion satisfied claimant's burden of proving
compensability of right elbow epicondylitis. The insurer argues that Dr. O'Meara's opinion is not
persuasive and claimant did not meet her burden of proving causation.

In evaluating medical opinions, we rely on those that are both well-reasoned and based on an
accurate and complete history. Somers v. SAIF, 77 Or App 259, 263 (1986). Absent persuasive reasons to
the contrary, we generally defer to the opinion of the treating physician. Weiland v. SAIF, 64 Or App
810 (1983). :

After our de novo review of the record, we agree with the ALJ that the opinion of Dr. O'Meara,
as buttressed by those of Dr. Watanabe and Dr. Throop, is more persuasive than that of Dr. Button.

Dr. Button, who examined claimant for the insurer, diagnosed claimant's condition as "symptom
magnification/functional overlay,” based on his clinical assessment of "inconsistencies” during evaluation
and exaggerated pain response to manipulation of her right elbow. Dr. Button expressed doubt that
claimant had lateral epicondylitis, based on the same clinical observations. He also doubted that there
was a causal relationship between the "supposed elbow epicondylitis” and claimant's work activities,
reasoning that claimant's youth, health and trimness would not predispose her to that condition, nor
would her work as a grocery checker, as lateral epicondylitis is "not a common condition in grocery
workers.” He also voiced the suspicion that claimant was "leveraging for secondary gain.” (Ex. 15).

Dr. O'Meara, claimant's long-time treating physician, opined that the major contributing cause
of claimant's lateral epicondylitis of the right arm was due to her repetitive activities at work. He also
eliminated claimant's history of thoracic outlet syndrome as noncontributory to her current dysfunction.
Finally, in regard to Dr. Button's evaluation of claimant's condition being due to functional overlay, Dr.
O'Meara stated that, during his treatment of claimant since 1992, she consistently impressed him as a
dedicated hard worker, sincere and honest, and without any evidence of secondary gain. (Exs. 16DA,
16G).

Dr. Watanabe also opined that claimant's work activity at the employer was the major
contributing cause of her right lateral epicondylitis. He stated that he did not find any symptom
magnification, functional overlay, motivation for secondary gain, or any inconsistencies in claimant's
presentation. (Ex. 19).

3 ors 656.005(24) defines "preexisting condition” as: "[A]ny injury, disease, congenital abnormality, personality disorder
or similar condition that contributes or predisposes a worker to disability or need for treatment and that precedes the onset of an
initial claim for an injury or occupational disease * * * .”
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Another opinion on the existence and causation of claimant's condition was provided by Dr.
Throop, orthopedic surgeon, who examined claimant and reviewed her medical records. Dr. Throop
stated that claimant’s bone scan showed objective findings of chronic epicondylitis, but not of arthritis,
and, after eliciting elbow pain from testing, opined that the diagnosis of right lateral epicondylitis was
correct. Dr. Throop also found no secondary gain on the part of claimant and, through questioning,
eliminated her prior work history and off-the-job activities as possible causes of her right arm condition.
Finally, based on claimant's description of her job, he attributed the cause of her epicondylitis to
persistent overuse at work. (Exs. 21A; 23-19, -23). :

In contrast to the persuasive opinions of Dr. O'Meara, Dr. Watanabe and particularly Dr.
Throop, we are not persuaded by Dr. Button's opinion that claimant did not have right lateral
epicondylitis, and that, if she did, it was due to symptom magnification, functional overlay, and
secondary gain. Accordingly, we conclude that claimant has established compensability of her right
lateral epicondylitis.

Claimant's attorney is entitled to an assessed fee for services on review for successfully
defending against the insurer's challenge to compensability of the right elbow condition. ORS
656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
issue, we find that a reasonable fee for claimant's attorney's services on review is $1,500, payable by the
insurer. In reaching this conclusion, we have particularly considered the time devoted to the issue (as
represented by claimant's respondent’s brief), the complexity of the issue, and the value of the interest
involved.

ORDER

The ALJ's order dated December 18, 1997 is reversed in part and affirmed in part. That portion
of the order that set aside the insurer's denial of claimant's right de Quervain's tendinitis condition as
premature is reversed and that portion of the denial is reinstated and upheld. The remainder of the
order is affirmed. For services on review, claimant's attorney is awarded a fee of $1,500, to be paid by
the insurer.

Board Member Hall concurring in part and dissenting in part.

I concur with the majority's opinion that claimant's epicondylitis condition is compensable.
However, because I disagree with the majority's conclusion that the insurer's denial of claimant's claim
for de Quervain's tendinitis was not premature, I respectfully dissent from the majority's opinion on
that issue.

The statute defines a "claim” as a written request for compensation from a subject worker or
someone on the worker's behalf, or any compensable injury of which a subject employer has notice or
knowledge. Although claimant had been treating for de Quervain's syndrome, the right arm pain she
experienced in May 1996 was diagnosed by Dr. O'Meara as right lateral epicondylitis. Even though she
continued to be treated for both conditions, claimant did not make a "claim,” as defined by the statute (a
written request for compensation) for de Quervain's syndrome, particularly in light of Exhibit 12A, her
specific written request for compensation for "right elbow tendinitis.”

Because I believe that claimant is the "master of her claim,” when she specifically requested
compensation for right elbow tendinitis, the scope of her claim was right elbow tendinitis only.
Moreover, claimant has made it quite clear that no claim is or had been made for de Quervain's
syndrome. Therefore, 1 believe her unambiguous statement outweighs the ambiguous chart notes,
which do not reflect a "request” for that condition under the statute.

Because I conclude that the majority applied the plain words of the statute too broadly, I
respectfully dissent.
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In the Matter of the Compensation of
THERESHA HARRISON, Claimant
WCB Case No. 97-09591
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

The self-insured employer requests review of Administrative Law Judge (ALJ) Peterson's order
that: (1) found that claimant’s occupational disease claim for a current neck condition is not precluded
by prior litigation; and (2) set aside its denial of claimant's current neck condition. On review, the
issues are res judicata and compensability. We reverse.

FINDINGS OF FACT
We adopt the AL]J's "Findings of Fact,” except for the "Ultimate Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

Claimant worked for the employer as a telephone referral specialist between October 1995 and
May 1997. Her job involved receiving telephone calls through a headset and computer data entry.

Claimant has a long history of severe headaches. In April 1996, she sought treatment for neck
pain, which she felt was related to her work. An MRI revealed minimal bulging discs at C5-6 and C6-7.

Claimant filed a claim for neck pain and a neck strain, which the employer denied on November
22, 1996. A hearing was held. A prior AL] upheld the employer's denial, finding that claimant’'s work
exposure was not the major contributing cause of her neck pain. . The order was not appealed.

In May 1997, claimant became an accounts receivable assistant. In this position, claimant spent 5
hours of her 8 hour work shift entering computer data. Her neck symptoms increased and she sought
treatment in July 1997. An August 1997 myelogram and CT scan revealed a herniated disc at C6-7. On
November 17, 1997, the employer denied claimant’s current claim. Claimant requested a hearing.

The AL] found that the prior litigation did not preclude the current claim, because claimant's
condition worsened after affirmance of the denial of the 1996 claim. We agree. See e.g., Mary L. Miller,
46 Van Natta 369, 370 (1994) (Where the claimant’s condition changed since a prior denial, the current
claim was not precluded); Howard W. Lankin, 35 Van Natta 849 (1983), aff'd mnem 69 Or App 53, rev den
298 Or 470 (1984) (Uncontested denial of heart condition not a bar to future litigation of job-related
worsening of that condition). Accordingly, we adopt the AL]J's "Conclusions of Law and Opinion,”
except for the last paragraph, and proceed to the merits.

To prove her occupational disease claim for a current neck condition, claimant must establish
that her work activities were the major contributing cause of a pathological worsening of her preexisting
condition.] ORS 656.802.

The medical evidence supporting the claim is provided by Dr. Hill, treating surgeon. Dr. Hill
opined:

"According to [claimant’s] history: using a phone and tilting her neck started the onset
of her pain and symptoms. Based on that history, it is my feeling that her work was the
major contributing factor requiring her treatment.” (Ex. 32, emphasis added).

Dr. Hill also stated:

1 as explained above, claimant’s neck condition was not compensable as of the February 1997 hearing. (See Ex. 17).
Because claimant's present claim for a hemniated cervical disc condition is based on a worsening of her prior neck condition, we
treat the prior condition as a preexisting condition under ORS 656.802(2)(b). See Brown v. A-Dec, Inc., 154 Or App 244 (1998);
Miller, 46 Van Natta at 371 (To prove an occupational disease after an unappealed denial, the claimant was required to establish
that work activities were the major contributing cause of a pathological worsening of the preexisting condition since the prior
denial).
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"It would appear that [claimant's] symptoms started while she was working and her
condition was aggravated by her work. I feel that her condition and need for treatment
was [sic] necessitated by her work situation.” (Ex. 18-2).

We do not find Dr. Hill's causation opinion persuasive. First, we grant no special deference to
Dr. Hill's opinion concerning causation because we perceive no special advantage gained by Dr. Hill due
to his status as claimant's treating surgeon. Further, Dr. Hill offers no explanation as to how claimant's
work activities using a phone and tilting her neck resulted in a pathological worsening of her preexisting
degenerative condition. Moreover, Dr. Hill's opinion is based on the temporal relationship between
claimant's symptoms and her work activities. See Danny R. Fuller, 48 Van Natta 774, 775 (1996) (Medical
opinion unpersuasive because based almost entirely on a temporal relationship between work accident
and onset of the claimant's symptoms). Finally, Dr. Hill does not explain the relative contributions of
claimant's preexisting condition and her work activities. See ORS 656.802(2)(e). Under these
circumstances, we do not rely on Dr. Hill's conclusion, because we find it inadequately explained. See
Somers v. SAIF, 77 Or App 259 (1986). Accordingly, in the absence of persuasive medical evidence
supporting the claim, we conclude that the denial must be upheld.

ORDER

The ALJ's order dated February 27, 1998 is reversed. The self-insured employer's denial is
reinstated and upheld. The AL]'s attorney fee award is reversed.

July 9, 1998 Cite as 50 Van Natta 1351 (1998)

In the Matter of the Compensation of
AUDREY J. BIGELOW, Claimant
Own Motion No. 98-0273M
OWN MOTION ORDER
Malagon, Moore, et al., Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for claimant's compensable cervical strain and C6-7 spondylosis. Claimant's aggravation rights expired
on April 13, 1982. SAIF opposes authorization of temporary disability compensation, contending that:
(1) claimant's current condition does not require surgery or inpatient hospitalization; (2) claimant's
current condition is not causally related to the accepted condition; (3) SAIF is not responsible for the
current condition; (4) surgery or hospitalization is not reasonable and necessary for the compensable
injury; and (5) claimant was not in the work force when the current condition worsened.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

On April 7, 1998, claimant underwent insurer-paid medical examinations (IME) wherein her
physical and psychological conditions were evaluated. Drs. Farris and Bald concluded there were no
objective physical findings which would warrant the need for surgery for claimant's current neck
condition. Dr. Klecan opined that from a psychiatric perspective, "[claimant] is not a surgical
candidate.” No further medical documentation is contained in the record. Thus, the record submitted
to us fails to demonstrate that claimant requires surgery or hospitalization for treatment now or in the
near future. Further, SAIF contends that claimant's current neck condition is neither compensably
related to the accepted condition nor is it responsible for claimant's current condition. Finally, SAIF
contends claimant was not in the work force at the time of the current worsening. Claimant has not
responded to SAIF's contentions.

Inasmuch as the dispute between the parties remains unresolved, we are not authorized to
reopen claimant's 1976 injury claim for the payment of temporary disability benefits. See ORS
656.278(1)(a). Should claimant's circumstances change, and SAIF accept the compensability of and
responsibility for claimant's current neck condition and surgery is subsequently recommended and
determined to be reasonable and necessary, claimant may again seek own motion relief.




1352 ' Audrey 1. Bigelow, 50 Van Natta 1351 (1998)

Accordingly, claimant's request for temporary disability compensation is denied.
IT IS SO ORDERED.

July 8, 1998 Cite as 50 Van Natta 1352 (1998)

In the Matter of the Compensation of
GEOFFREY R. LEWIS, Claimant
WCB Case No. 97-04909
ORDER ON REVIEW
Robert J. Thorbeck, Claimant Attorney
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Biehl, Bock, and Moller.

Claimant requests review of Administrative Law Judge (AL]) Myzak's order that upheld the
SAIF Corporation's denial of claimant's claim for a toxic exposure condition. On review, the issue is
compensability. We reverse.

FINDINGS OF FACT
We adopt the ALJ's "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

We begin with a summary of the pertinent facts.

Claimant worked as a bioscience research technician for SAIF's insured. On February 11, 1997,
claimant's work involved cleaning a building which contained insecticides, herbicides and fungicides in
liquid, powder and granular forms. Claimant and his co-workers moved the chemicals and cleaned the
room. Claimant also scraped paint from the ceiling and walls to prepare them for repainting. The room
was dusty and the work stirred up dust.

Claimant wore protective clothing, including a charcoal respirator mask. The mask leaked.
Claimant also wore goggles part of the time, but he took them off when they became fogged.

During the job, claimant experienced fatigue and eye irritation. At about 3 p.m., after working,
claimant felt "flat,” disoriented, confused, and "funny in the eyes.” He experienced eye irritation,
tearing, coughing, and wheezing on his way home. That evening, claimant noticed a "yellowish-
whitish” powder in his nostrils. He had difficulty concentrating. By the next morning, claimant had a
sore throat, sore neck, fatigue, dizziness, tinnitus, headache, sinus congestion, bright yellow phlegm
and sputum, a chemical taste in his mouth, and vision abnormalities.

Claimant continued working. He sought medical treatment from Dr. Huff, his regular physician
in early March, 1997. By that time he was about 70 percent recovered. Dr. Huff referred claimant to
Dr. Stringham, who examined claimant once and ordered tests. Dr. Stringham opined that claimant's
work exposure caused the symptoms for which he sought treatment.

Dr. Huff also referred claimant to Oregon Health Science University, where he was examined by
Drs. Berlin and Burton on May 9, 1997. Dr. Quarum examined claimant on May 29, 1997. By that time,
claimant believed that he was 95 percent recovered.

Claimant filed a claim for exposure to pesticide-contaminated dust. (Ex. 1). SAIF denied the
claim for "injury to [claimant's] respiratory system," stating that there was insufficient evidence of "a
diagnosable condition relating to the chemical exposure.” (Ex. 13). Claimant requested a hearing.

Claimant identified the issues at hearing to include compensability of all conditions related to
exposure and medical services for those conditions. (Tr. 4).

The ALJ found that claimant failed to prove medical causation, explaining that
"the dispute in the medical evidence comes down to medical opinions disputing

compensability on the basis that there is a void or vacuum in the medical literature
regarding the specific multiple chemical exposure facts of this case versus a medical




Geoffrey R. Lewis, 50 Van Natta 1352 (1998) 1353

opinion supporting compensability based on this claimant and his exposure and history
in particular and the expert's actual experience with toxic exposures, singly and in
combination.” (O&O p. 3).

The AL] concluded that the claim was not compensable, reasoning that

"when there is expert opinion noting a vacuum in the medical literature, the injured
worker cannot meet his burden of proof with a fact-specific, condition- specific, well-
reasoned expert opinion based on actual experience and complete mformahon (Id. at
pp. 4-5, citing Kelly A. Nielson, Deceased, 49 Van Natta 800, 801 (1997)1).

We disagree with the AL]J's reasoning and conclusions.

Claimant bears the burden of establishing, by medical evidence supported by objective findings,
that his work exposure was the major contributing cause of an occupational disease. See ORS
656.802(1)(a)(A); 656.802(a) & (d).

SAIF argues that claimant's headache, tinnitus, and fatigue symptoms were not verifiable
objective findings under ORS 656.005(19). We agree with regard to those symptoms. However, we
note that Dr. Stringham reported: "On a clinical basis, [claimant] has an exposure.” (Ex. 19). Dr.
Stringham's opinion in this regard is supported by claimant's additional symptoms, which included
irritated eyes, sinus congestion, and production of bright yellow phlegm and sputum. Because the latter
symptoms are observable and verifiable, they are "objective” under the statute. Tony D. Houck, 48 Van
Natta 2443 (1996).2

SAIF also argues that the opinion of Dr. Stringham, treating physician, is less persuasive than
those of Drs. Berlin, Burton, and Quarum. We disagree.

Dr. Stringham opined that claimant's work exposure to toxic chemicals was the major cause of
his subsequent symptoms. (Exs. 7, 14, 19). He reached this conclusion based on 25 years of experience
with toxic exposure cases, including extensive involvement "with issues regarding toxic exposure to
phenoxyherbicides” used by forest workers who were exposed to toxic chemicals singly or in
combination. (Ex. 14-1). Dr. Stringham also considered the nature of the chemicals that claimant
handled, (Ex. 7); the consistency between claimant's symptoms and those observed in the forest workers
he had seen;3 and the fact that claimant's symptoms generally subsided after he was away from the
chemicals. (Ex. 14-1). He noted that claimant "developed symptoms in a time frame consistent to [sic]
the exposure” and found the absence of blood biochemical abnormalities consistent with this type of
exposure. (Exs. 19, 14-1). Based on his "medical knowledge and experience and [claimant's]
straightforward presentation and [the doctor's] clinical evaluation of [claimant]," Dr. Stringham
reiterated that claimant's "symptoms most likely fit a case of multiple toxic exposure to chemicals at a
low dose.” (Ex. 14-2; see Ex. 19).

1 In Nielson, we found the treating doctor's opinion (relating the claimant’s acute myelogenous leukemia (AML)
condition to Tegretol treatment) unpersuasive in part because his conclusion did not logically follow from his premise. The doctor
reasoned that, because Tegretol treatment is known to cause aplastic anemia, it probably caused claimant's AML.

We found that the claimant's AML was not the same condition as aplastic anemia. Accordingly, it did not logically
follow that Tegretol caused claimant's AML. In addition, we found the treating doctor's opinion inconsistent with the claimant's
clinical course (specifically, his notably short latency period). For these reasons, we declined to rely on the treating doctor's
opinion concerning causation. Nielson, 49 Van Natta at 801.

The present case differs from Nielson significantly. The treating doctor's opinion relating claimant's symptoms to the
exposure is not based on an illogical premise. The toxic nature of the chemicals is not disputed. Claimant's clinical course was
consistent with his undisputed toxic exposure. Under these circumstances, we find no persuasive reason to discount the opinion of
Dr. Stringham, treating physician, in this case.

2 The dissent apparently dismisses these symptoms as not being . . . observable, " despite the record.

3 These symptoms included "malaise, headache, nausea, occasional tinnitus, sometimes visual disturbances, etc.” (Ex.
14-1).
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Dr. Stringham acknowledged that little is known about toxic chemicals acting in combination.
However, we do not find that the persuasive value of his opinion depends on such knowledge (despite
SAIF's argument in this regard).4 On the contrary, we find Dr. Stringham's opinion persuasive because
it is well-reasoned and based on an accurate and complete history regarding claimant's work exposure
and his subsequent symptoms. See Somers v. SAIF, 77 Or App 259 (1986).

Drs. Berlin and Burton opined that the three types of chemicals present in the shed where
claimant worked on February 11, 1997 were organophosphates, chlorophenoxy compounds and irritants.
(Ex. 11D-3). They concluded that claimant was probably not exposed to the former two compounds,
based on a belief that he did not have contemporaneous "significant lacrimation, rhinorrhea and possibly
respiratory symptoms,” headaches, or effects on color vision at the time of his exposure. (Id). We do
not find these opinions particularly persuasive, because claimant did have headache, vision
abnormalities, eye irritation, sinus congestion, phlegm, and other respiratory symptoms soon after his
exposure.

Dr. Quarum examined claimant on May 29, 1997 and opined that claimant's work exposure was
not the main contributing cause of his current condition "at this time.” (Ex. 12-6). We do not find Dr.
Quarum's opinion helpful in evaluating causation, because it is undisputed that most of claimant's
symptoms had resolved by the time of this examination. Moreover, Dr. Quarum focused on claimant's
tinnitus (without addressing the more contemporaneous symptoms which dissipated quickly after the
exposure). We also note that Dr. Quarum's opinion that tinnitus would be inconsistent with claimant's
exposure is directly contradicted by Dr. Stringham. As we have explained, we find Dr. Stringham's
opinion persuasive.

In summary, because we find that Dr. Stringham's reasoning and conclusions are based on a
more accurate history and are more consistent with claimant's clinical course, we find his opinion more
persuasive than those of Drs. Berlin, Burton, and Quarum. (See also Exs. 4, 11). Accordingly, we
conclude that the claim is compensable. See Willimn G. Brown, 50 Van Natta 96 (1998) (Where the
treating doctor's opinion was the most consistent with the claimant’'s history, it was the most
persuasive); Donna C. Kuzelka, 49 Van Natta 775 (1997) (same).

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services at hearing and on review is $4,000
payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to the
case (as represented by the record and claimant's appellate briefs), the complexity of the issue, the value
of the interest involved, and the risk that counsel may go uncompensated.

 ORDER
The ALJ's order dated October 13, 1997, as amended October 15, 1997, is reversed. The SAIF

Corporation's denial is set aside and the claim is remanded to it for processing according to law. For
services at hearing and on review, claimant is awarded a $4,000 attorney fee, to be paid by SAIF.

41n reaching this conclusion, we again note that Dr. Stringham had previous experience with victims of exposures to
similar toxic chemicals (singly and in combination) whose exposure-related problems were similar to claimant's symptoms.

5 We also note that Dr. Quarum expressly acknowledgéd that claimant's complaints were "not uncommon in any type of
chemical exposure.” (Ex. 16A-2).

Member Moller dissenting,.

The majority errs in finding this occupational disease claim compensable, because there are no
objective findings "in support of medical evidence," as required by ORS 656.005(19).

The majority apparently relies on claimant's reporting that he had observable symptoms after his
work exposure. However, claimant first sought treatment three weeks after his exposure. At that time,
he complained only of tinnitus, headache, and fatigue. (Ex. 4, see Ex. 7-2). The existence of these
symptoms is purely subjective. There are no examination findings which would qualify as objective
findings in this record. To the contrary, Dr. Huff, who first examined claimant, reported "[t]his is a
difficult one to assess as there's no objective data.” (Ex. 11).
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Claimant was next examined by Dr. Stringham, who had multiple tests performed. The results
of the tests were all normal. (Ex. 7-3). Dr. Stringham further noted "no significant ongoing problems”
other than the subjective symptoms previously noted.

Because no medical expert made findings which were "reproducible, measurable, or observable,"
claimant's claim must fail for lack of objective findings supporting the medical evidence relating the
alleged need for treatment to the work exposure. Based on this record, claimant's reporting alone is
insufficient to satisfy the statute's requirement for objective findings "in support of medical evidence.”

I would also find that compensability is not established because the claim is not supported by a
preponderance of the medical evidence. For these reasons, I must respectfully dissent.

July 8, 1998 Cite as 50 Van Natta 1355 (1998)

In the Matter of the Compensation of
CALVIN SMITH, Claimant
WCB Case Nos. 97-06626 & 97-04423
ORDER ON REVIEW
Mark W. Potter, Claimant Attorney
Sheridan & Bronstein, Defense Attorneys

Reviewed by Board Members Moller and Biehl.

The self-insured employer requests review of Administrative Law Judge (ALJ) Herman's order
that: (1) set aside its denial of claimant's occupational disease claim for a right wrist condition; and (2)
awarded a $7,500 attorney fee under ORS 656.386(1). On review, the issues are compensability and
attorney fees. We modify in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

Compensability of Right Wrist Condition

We adopt the AL]'s opinion and conclusions on this issue. (See Exs. 21, 25, 32).

Attorney Fees

The AL]J awarded a $7,500 assessed attorney fee under ORS 656.386(1), noting that considerable
legal services were rendered on claimant's behalf. The employer argues that the ALJ's fee assessment
was excessive because "this case was nothing out of the ordinary.” (Appellant's Brief, p. 8). Claimant
responds that the ALJ's fee was appropriate because of the medical complexity of the case and the
considerable services provided.

On de novo review, we consider the amount of an attorney fee for services at the hearings level
by applying the factors set forth in OAR 438-015-0010(4) to the circumstances of this case. Those factors
are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the value of the
interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the benefit secured
for the represented party; (7) the risk in a particular case that any attorney's efforts may go
uncompensated; and (8) the assertion of frivolous issues or defenses.

Our review of the record reveals the following information. The issue in dispute was the
compensability of claimant's right wrist condition.

Approximately 32 exhibits were received into evidence, including four physicians' letters
generated by claimant’'s counsel. Two physicians were deposed. The deposition transcripts are
approximately 23 and 35 pages long. The hearing lasted about 30 minutes (see Tr. i, 28), with a
transcript of approximately 28 pages. Claimant and his fiancée testified. Closing arguments were
subsequently taken by telephone. When compared with other compensability disputes normally
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reviewed by this forum, this case involved issues of average legal complexity and above average medical
complexity.l The claim's value and the benefits secured are substantial, in that claimant's compensation
will include reimbursement for surgery as well as the benefits that arise from such a procedure. The
parties’ respective counsels presented their positions in a thorough manner. No frivolous issues or
defenses were presented. Finally, there was a risk that claimant's counsel's efforts might have gone
uncompensated, considering the employer's vigorous defense and the unusual nature of claimant's
condition.

Based upon our application of each of the previously enumerated factors and considering the
parties’ arguments, we conclude that $5,000 is a reasonable and appropriate attorney fee for services at
the hearings level in this case. In reaching this conclusion, we have particularly considered the time
devoted to the compensability issue (as represented by the record), the value of the interest involved,
and the risk that claimant's counsel might go uncompensated.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability issue is $2,000,
payable by the employer. In reaching this conclusion, we have particularly considered the time devoted
to the issue (as represented by claimant's respondent’s brief), the complexity of the issue, and the value
of the interest involved. Claimant is not entitled to an attorney fee for services related to the attorney
fee issue. Dotson v. Bohemia, Inc., 80 Or App 233 (1986).

ORDER

The AL]'s order dated February 19, 1998 is modified in part and affirmed in part. That portion
of the order that awarded a $7,500 assessed attorney fee is modified. In lieu of the ALJ's attorney fee
award, claimant is awarded a $5,000 attorney fee, payable by the self-insured employer. The remainder
of the order is affirmed. For services on review, claimant is awarded an assessed attorney fee of $2,000,
payable by the employer.

T We note that the employer's attorney stated at hearing that the medical causation issue is "complex.” (Tr. 10). We
also note that the record does not include a statement of services from claimant's counsel.

2 We do not apply a contingency factor or "multiplier” in a strict mathematical sense. See e.g., Lois J. Schocl, 49 Van
Natta 788, 790, n 1 (1997); Lois J. Schoch, 49 Van Natta 170, 173, n.1 (1997). Instead, in conjunction with the other relevant factors
discussed above, the risk that claimant’s counsel might go uncompensated for services rendered in this proceeding has been
considered in our ultimate determination of a reasonable attomney fee.

" July 7, 1998 ‘ : Cite as 50 Van Natta 1356 (1998)

In the Matter of the Compensation of
JANET F. BERHORST, Claimant
Own Motion No. 98-0129M
OWN MOTION ORDER OF ABATEMENT
Malagon, Moore, et al,” Claimant Attorneys
Saif Legal Department, Defense Attorney

Claimant requests reconsideration of our June 29, 1998 Own Motion Order on Reconsideration,
in which we declined to reopen her claim for the payment of temporary disability compensation because
she failed to establish that she was in the work force at the time of disability.

In order to allow sufficient time to consider the motion for reconsideration, we abate our order. .

The SAIF Corporation is requested to file a response to the motion within 14 days of the date of this
order. Thereafter, the matter shall be taken under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JOAN BEAVER, Claimant
Own Motion No. 97-0310M
OWN MOTION ORDER DENYING REVIEW OF CARRIER CLOSURE
Liberty NW Ins. Corp., Insurance Carrier

Claimant requests review of the insurer's March 11, 1998 Notice of Closure which closed her
claim with an award of temporary disability compensation from September 23, 1997 through January 14,
1998. The insurer declared claimant medically stationary as of January 14, 1998.

Claimant submitted her request for review on June 3, 1998, 84 days after the mailing of the
Notice of Closure. To be considered, the request for review must be filed with the Board within 60 days
from the date of mailing of the notice of closure, or within 180 days after the mailing date if claimant
can establish good cause for the failure to file the request within 60 days. See OAR 438-012-0060(1).

Here, claimant does not submit evidence to show good cause why her request for review of the
March 11, 1998 Notice of Closure was not made within the 60-day appeal period. If the request for
review of a closure notice is not timely filed, it is incumbent upon claimant to establish that there was
good cause for failure to file the request within 60 days after the mailing date of the notice of closure.

From review of the record, it would appear that claimant did not seek rev1ew of her closure until
her condition apparently worsened, which was beyond the 60-day appeal perlod Therefore, claimant's
request is untimely, and the closure is final by law.

IT IS SO ORDERED.

1 Jf daimant's compensable condition has worsened to the extent that surgery and/or inpatient hospitalization is
eventually required, she may again request reopening of her claim for the payment of temporary disability. See ORS 656.278(1).

Further, it appears from claimant's request that she is unclear as to her rights and benefits under the Workers'
Compensation laws. The Workers' Compensation Board is an adjudicative body that addresses issues presented to it by disputing
parties. Because of that role, the Board is an impartial body and cannot extend legal advice to either party. However, since
claimant is unrepresented, she may wish to contact the Workers' Compensation Ombudsman, whose job it is to assist injured
workers regarding workers' compensation matters: '

Workers' Compensation Ombudsman
Dept. of Consumer & Business Services
350 Winter Street, NE

Salem, OR 97310

Telephone: 1-800-927-1271
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In the Matter of the Compensation of
RENO S. CLARK, Claimant
WCB Case No. 97-03585
ORDER ON REVIEW
Cole, Cary, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller, Bock and Hall.

Claimant requests review of Administrative Law Judge (AL]) Crumme's order that upheld the
insurer's denial of his injuries related to a truck driving accident. On review, the issue is
compensability.

We adopt and affirm the AL]J's order.
ORDER

The ALJ's order dated January 12, 1998 is affirmed.

Board Member Hall dissenting.

I disagree with the majority's conclusion that the insurer has carried its burden of proof on the
issue of causation and, therefore, I respectfully dissent. As set forth in my dissents in Carolyne D. Florea,
47 Van Natta 2020 (1995), Ronald Martin, 47 Van Natta 473 (1995), and Scott S. Fromm, 47 Van Natta 1476
(1995), I believe that the majority errs by allowing evidence of claimant's impairment to influence our
separate determination of whether that impairment was the major cause of the accident that resulted in
claimant's injury. By statute, the test has two elements: impairment and causation. Both elements
must be satisfied.

By adopting and affirming the ALJ's order, the majority errs by relying on the opinion of Dr.
Larsen to find that the insurer has carried its burden of proving causation. Although Dr. Larsen is
qualified to establish impairment, he is not qualified to offer an opinion on causation. This is not a
question of "magic words.” Rather, Dr. Larsen is simply unqualified to offer an opinion on the
mechanical (physical) cause of how and why this truck tipped over. Furthermore, even assuming Dr.
Larsen is qualified on causation, he offers only the possibility that the accident would have been avoided
had claimant not been impaired. Dr. Larsen testified that if claimant had been less impaired, the
accident "may" have been avoided. (Ex. 45A-22). That testimony is speculative and is not legally
sufficient.

Likewise, Officer Reese is not qualified as an accident reconstructionist and it was error, as a
matter of law, to allow him to offer an opinion on causation. The question of causation of this truck
driving accident is not within the realm of lay-witness observation. Instead, the insurer could have, and
should have, employed an accident reconstructionist expert to establish its burden of proof.

In this case, there were no eyewitnesses to the accident and the only evidence regarding how
the injury occurred came from claimant. On this record, even with the objectionable testimony, we
simply do not know why this truck tipped over. We are left to speculate. I submit that the majority
erred by relying on the opinion of Dr. Larsen and Officer Reese to find that the insurer carried its
burden of proving causation. Because the majority persists in combining the two elements of
impairment and causation, I must dissent.
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In the Matter of the Compensation of
KATHRYN C. LOEKS, Claimant
Own Motion No. 96-0571M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE ON RECONSIDERATION
Kemper Ins. Co., Insurance Carrier

Claimant requests reconsideration of our May 18, 1998 Own Motion Order Reviewing Carrier
Closure, which denied review of the carrier closure as the request was untimely. With her request,
claimant contends that she did not timely file her original request for review of the insurer's January 29,
1998 because "all that was going on in my personal life, the time frame had gotten away from me.” On
June 16, 1998, we abated our prior order to allow the insurer sufficient time to respond to claimant's
motion. On reconsideration, we adhere to the conclusion reached in our May 18, 1998 order. We base
this decision on the following reasoning.

In our May 18, 1998 order, we did not consider persuasive claimant’'s argument that she did not
timely file for review of the January 29, 1998 Notice of Closure because she relied on the insurer
representative's statement that she was not entitled to any further compensation. Claimant once again,
raises this allegation in her request for reconsideration. She states that the insurer representative
informed her that she "was not entitled to any further compensation.” However, the record does not
contain documentation and/or evidence that would show that the insurer representative told the
claimant not to file for review nor do we find that the insurer representative's statement misled
claimant about her appeal rights. By claimant's own admission, she did not seek review of the closure
until she had "experienced enough discomfort to prompt me to send a letter."l  Thus, we continue to
find that claimant's reliance on the insurer representative's statements does not constitute good cause
for her failure to timely file.

Additionally, claimant contends that she did not timely request review because in the year
following her surgery she has had to deal with many stressful situations. Claimant states that
"[blecause of my personal situation, trying to work, move, care for 4 children, exercise and my office
being in a briefcase, I did not respond to this in a timely manner.”

A request for review of a carrier's closure must be filed within 60 days after the mailing date of
the notice of closure, or within 180 days after the mailing dated if the claimant establishes good cause
for the failure to file the request within 60 days after the mailing date. OAR 438-012-0060(1). The test
for determining if good cause exists has been equated to the standard of "mistake, inadvertence, surprise
or excusable neglect” recognized under ORCP 71B and former ORS 18.160. Anderson v. Publishers Paper

Co., 78 Or App 513, 517, rev den 301 Or 666 (1986). Lack of diligence does not constitute good cause. ..

Cogswell v. SAIF, 74 Or App 234, 237 (1985). Claimant has the burden of proving good cause. Id.

Claimant contends, that due to the stresses in her home environment, she was unable to timely

file her request for review. She asserts that her having to attend to her children's needs, her job, her
move and exercise program establish good cause for her untimely filed request for review. We do not
agree.

We have previously found that a claimant's preoccupation with other concerns during the time
allotted to request review or appeal a denial, does not prevent him/her from the relatively simple task of
filing a request for review. At best, we have found that the other concerns may have distracted a
claimant from filing. Based on this reasoning, we have concluded that the claimant's lack of diligence
does not constitute good cause. James Minter, 48 Van Natta 979 (1996); William B. Potts, 41 Van Natta
223 (1989).

While we may empathize with claimant, that her home situation during the appeal period may
have been trying and demanding, we do not find this constitutes good cause for failure to timely file her
request for review. Claimant does not contend that she did not understand the appeal rights outlined
in the notice of closure nor does she provide medical evidence supporting a conclusion that she was

1 We reiterate our previous statement to claimant that if her compensable condition has worsened to the extent that
surgery and/or inpatient hospitalization is eventually required, she may again request reopening of her claim for the payment of
temporary disability. See ORS 656.278(1).
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physically or mentally incapable of conducting her personal business affairs. - Under these circumstances,
we conclude that claimant's failure to timely file the request for review was due to her lack of diligence
which does not qualify as good cause.

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our May
18, 1998 order in its entirety. The parties' rights of reconsideration and appeal shall begin to run from
the date of this order.

IT IS SO ORDERED.

July 8, 1998 Cite as 50 Van Natta 1360 (1998)

In the Matter of the Compensation of
JONI M. VARAH, Claimant
WCB Case No. 97-06270
ORDER ON RECONSIDERATION
Gatti, Gatti, et.al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

The SAIF Corporation requests reconsideration of our June 15, 1998 Order on Review that
reversed the Administrative Law Judge's (ALJ's) order which declined to award an assessed fee
pursuant to ORS 656.386(1). Citing Stephenson v. Meyer, 150 Or App 300 (1997), SAIF contends that
there was no "claim” for compensation. Therefore, it asserts claimant’'s counsel was not entitled to an
assessed fee under ORS 656.386(1) when it modified its acceptance of a "thoracolumbar muscular back
strain, resolved” to eliminate the word "resolved.”

On review, SAIF argued that, because its acceptance of a "resolved” condition was not an
"express” denial within the meaning of amended ORS 656.386(1), the ALJ properly refused to award an
attorney fee under that statute. However, SAIF did not allege at hearing or in its appellate briefs that, if
its acceptance of a "resolved” condition was a denial, no attorney fee was available because no "claim”
for compensation had been made. Because SAIF raises this issue for the first time on reconsideration,
we are not inclined to address it at this late date. See Vogel v. Liberty Northwest Ins. Corp., 132 Or App 7,
13 (1994) (Board has discretion whether to address issue raised for the first time in reconsideration
request); Stevenson v. Blue Cross of Oregon, 108 Or App 247 (1991); Estella M. Cervantes, 49 Van Natta 336,
336-37 (1997); Annette E. Farnsworth, 48 Van Natta 508, 509 (1996).

Moreover, even if we addressed this issue, we would reject SAIF's argument. Specifically, we
disagree with SAIF’'s assertion that no "claim" was made. Unlike Stephenson, where the claimant
conceded there was no "claim,” SAIF's acceptance of a "resolved” thoracolumbar muscular strain
condition was made in response to a "claim” for a back injury filed by claimant on April 19, 1997 by
form 801. (Ex. 1). As noted in our prior order, the express inclusion of the word "resolved” in a
carrier's acceptance of a claim constitutes a denial of further benefits under a claim; i.e., a prohibited
"prospective denial.” See Evanite Fiber Corp. v. Striplin, 99 Or App 353 (1989). Because such a denial
constituted an express denial for the purposes of ORS 656.386(1), claimant's attorney was entitled to an
assessed fee pursuant to that statute when SAIF modified its acceptance notice to eliminate the word
"resolved.” Galbraith v. L. A. Pottsratz Construction, 152 Or App 790, 795 (1998).

Accordingly, we withdraw our June 15, 1998 order. On reconsideration, as supplemented
herein, we adhere to and republish our order. The parties' rights of appeal shall begin to run from the

date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
CANDICE MARSDEN, Claimant
WCB Case No. 97-09825
ORDER ON REVIEW
Burt, Swanson, Lathen, et al, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Hall and Bock.

Claimant requests review of Administrative Law Judge (AL]) Brazeau's order that declined to
award additional temporary disability benefits. On review, the issue is temporary disability benefits.
We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact, with the following supplementation and summary.

On May 12, 1994, claimant was compensably injured. The SAIF Corporation accepted claims for
lumbar and thoracic strains. Subsequently, claimant made a claim for adjustment disorder, depression,
thoracic outlet syndrome, and right brachial plexopathy conditions, contending these were components
of her original injury. On June 16, 1995, SAIF issued a partial denial of those conditions. Claimant
requested a hearing on the denial. At that time of this partial denial, claimant’s original claim was in
open status.

On July 12, 1995, the accepted portions of claimant's claim were closed by Determination Order,
awarding temporary disability benefits through February 21, 1995, the date claimant was found
medically stationary. The Determination Order also awarded 19 percent unscheduled permanent
disability.

Only SAIF requested reconsideration, contesting the permanent disability award. On September
13, 1995, an Order on Reconsideration reduced the unscheduled permanent disability award to 11
percent and affirmed the Determination Order in all other aspects. Neither party appealed the Order on
Reconsideration, which became final by operation of law.

On February 6, 1997, an Opinion and Order issued that upheld SAIF's partial denial of
claimant's claims for adjustment disorder and depression conditions. However, this order also set aside
the partial denial as to the claims for thoracic outlet syndrome and right brachial plexopathy conditions.
SAIF requested review. On September 2, 1997, the Board adopted and affirmed the February 6, 1997
order, which became final by operation of law.

On October 6, 1997, SAIF issued a modified notice of acceptance to include bilateral thoracic
outlet syndrome and right brachial plexopathy and reopened claimant's claim. (Exs. 18, 19). That same
day, SAIF notified claimant that it was sendmg her a time loss check in the amount of $6,016.63, which
covered the period from July 13, 1995,1 the day after claimant's claim was closed by Determination
Order, to September 30, 1997. (Ex. 20).

Subsequently claimant asked SAIF to pay time loss from February 21, 1995 through July 12,
1995. (Ex. 22). When SAIF refused, claimant requested the hearing that is the subject of the current
review.

CONCLUSIONS OF LAW AND OPINION

At hearing, clalmant claimed entitlement to procedural time loss? from February 21, 1995
through July 12, 1995.3 SAIF's sole argument against claimant's claim was that the issue of claimant's

1 SAIF's letter regarding the payment of time loss contains a typographical error in that it identified the time period
covered by the check as "July 13, 1997, the day after your claim closed by Determination Order, to September 30, 1997." (Ex. 20,
emphasis added). However, the correct time period is July 13, 1995 to September 30, 1997. (Exs. 9, 20, 22).

2 Claimant's claim was open at the time of hearing; therefore, the issue at hearing and on review is entitlement to
procedural time loss, not substantive time loss, which is determined at claim closure. ‘

3 Prior to the hearing, the parties agreed that the matter could be submitted on the documentary record and written
closing arguments. Neither party submitted briefs on review. Therefore, we rely on the parties' written closing arguments in
determining their positions on review.
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entitlement to procedural time loss was barred by res judicata (claim preclusion). SAIF relied on Sandra
Miles, 48 Van Natta 553 (1996), in support of its argument. The ALJ agreed with SAIF and, applying
Sandra Miles, held that claimant's claim for procedural time loss was barred by res judicata. We disagree.

After our decision in Sandra Miles, and prior to the hearing request in this matter, the legislature
adopted ORS 656.262(7)(c). HB 2971, 69th Leg., Reg. Sess. (July 25, 1997). Pursuant to ORS
656.262(7)(c), "[i)f a condition is found compensable after claim closure, the insurer or self-insured
employer shall reopen the claim for processing regarding that condition.” ORS 656.262(7)(c) applies to
this case.4 SAIF apparently realized the applicability of ORS 656.262(7)(c) because it reopened
claimant's claim after the new medical conditions were found compensable after claim closure. (Ex. 19).
However, SAIF refused to pay procedural time loss before the date of the prior claim closure.

In Mario R. Castaneda, 49 Van Natta 2135 (1997), we interpreted ORS 656.262(7)(a)® and (c) in
regard to entitlement to procedural time loss when a new medical condition is accepted post-closure. In
Castaneda, the claimant had an accepted low back strain condition that was closed by a Determination
Order that became final by operation of law. After claim closure, the claimant filed a new medical
condition for an L4-5 disc bulge, which the insurer denied. This denial was subsequently set aside by
an Opinion and Order that became final by operation of law.

Although the insurer issued a modified notice of acceptance to include the L4-5 disc condition, it
did not begin paying temporary disability benefits authorized by the attending physician. In refusing to
pay these benefits, the insurer argued that the claimant's claim for temporary benefits was barred by res
judicata, based on the prior Determination Order and Opinion and Order. We adopted the ALJ's ruling
rejecting this res judicata argument. We also found that the claim was in open status because, pursuant
to the clear language of ORS 656.262(7)(c), the insurer had a duty to reopen the claim and pay whatever
additional benefits were due for the L4-5 disc condition.

Finally, we rejected the insurer's argument that it had no obligation to pay procedural temporary
disability benefits until the claimant perfected an aggravation claim under ORS 656.273. After
examining the text and context of ORS 656.262(7)(a) and (c) and the relevant legislative history, we
concluded that procedural temporary disability benefits for conditions accepted after claim closure should
be determined under ORS 656.262(4). We also found that, to the extent that our conclusion was
inconsistent with our prior decisions in other cases, including Sandra Miles, 48 Van Natta at 554, those
prior cases were distinguishable because they were not subject to the requirements of ORS 656.262(7)(c).

In addition, in James L. Mack, 50 Van Natta 338 (1998), we held that, in determining whether a
claim is prematurely closed, only the medically stationary status of the accepted claims at the time of
closure are considered. In Mack, a new medical condition (reactive depression) was accepted after claim
closure. The claimant requested a hearing on the reconsideration order issued in regard to that closure,
contending that his claim had been prematurely closed. We reversed the AL]'s order that found the
claim prematurely closed.

We acknowledged that prior case law had held that "pre-closure" references to injury-related
psychological problems had previously been held sufficient to require the consideration of whether that
condition was medically stationary prior to claim closure. However, relying on Anthony J. Telesmanich,
49 Van Natta 49, 51 (1997), on recon 49 Van Natta 166 (1997) (where additional conditions are accepted
after issuance of an Order on Reconsideration, the: proper procedure at hearing on that reconsideration
order is to rate the conditions accepted at the time of the reconsideration order and remand the later

4 ORS 656.262(7)(c) applies to all claims or causes of action existing or arising on or after the July 25, 1995 effective date
of HB 2971, regardless of the date of injury or the date a claim is presented. HB 2971, Section 2. Because the claim in this case
arose after the effective date of HB 2971, ORS 656.262(7)(c) applies to this case.

5 ORs 656.262(7)(a) provides, in pertinent part:

"After claim acceptance, written notice of acceptance or denial of claims for aggravation or new medical conditions shall
be furnished to the claimant by the insurer or self-insured employer within 90 days after the insurer or self-insured
employer receives notice of such claims[.] Notwithstanding any other provision of this chapter, the worker may initiate a
new medical condition claim at any time."
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accepted conditions to the carrier for processing according to law) and the legislature's addition of ORS
656.262(7)(c), we found that subsequent changes in the law required that determination of whether a
claim had been prematurely closed must focus only on those conditions accepted at the time of closure.
In other words, the evaluation of a "post-closure” accepted condition had to await the reopening and
processing of the claim for that new condition.

In Mack, wé declined to address the claimant's concerns about the impact such a limitation might
have on the future processing of his claim because those matters were not currently before us.
However, we noted that "our decision should not be interpreted as a determination that claimant is
precluded from receiving temporary disability benefits for his 'post-closure’ accepted conditions for a
time period that precedes this initial closure of his claim.” James L. Mack, 50 Van Natta at 339 fn 3.

Thus, based on the above discussion, we find that claimant's post-closure accepted claim must
be evaluated in its own right and her claim for procedural temporary disability benefits related to that
claim is not barred by res judicata. Furthermore, as we found in Castaneda, Sandra Miles, the case relied
on by SAIF in support of its res judicata argument, is distinguishable based on the subsequent enactment
of ORS 656.262(7)(c).

Accordingly, because SAIF's sole argument against claimant's claim for procedural temporary
disability benefits was that the claim was barred by res judicata, and we have rejected that argument, we
find that claimant is entitled to procedural temporary disability benefits for the period from February 21,
1995 through July 12, 1995.6 See Mike Freeman, 49 Van Natta 1322 (1997) (where the insurer's sole
challenge to the claimant's claim for time loss was that the authorizing physician was not claimant's
attending physician and the Board rejected that argument, the Board awarded time loss beginning the
date of that physician's authorization). '

Finally, claimant's attorney is awarded an "out-of-compensation” fee payable from the increased
compensation created by this order, not to exceed $3,800, payable directly to claimant's attorney. ORS
656.386(2); OAR 438-015-0055(1).

ORDER

The ALJ's order dated April 17, 1998 is reversed. The SAIF Corporation is directed to pay
claimant temporary disability benefits from February 21, 1995 through July 12, 1995. Claimant's attorney
is awarded 25 percent of the increased compensation created by this order, not to exceed $3,800, payable
directly to claimant's attorney.

6 A claimant is not entitled to receive double the statutory sum of temporary disability for the same period of time loss
because she has two separate disabling injuries. Fischer v. SAIF, 76 Or App 656, 661 (1985); Petshow v. Portland Bottling Co., 62 Or
App 614 (1983), rev den 296 Or 350 (1984). Therefore, if a period of temporary disability for a new medical condition that was
accepted post-closure overlaps a period of temporary disability previously awarded at the prior closure, an offset could be made to
avoid a duplicate payment. ORS 656.268(15)(a); OAR 436-060-0170(2). Here, there is no overlapping award of temporary disability
because the prior closure awarded temporary disability through February 21, 1995 and the award of procedural temporary disability
in the present case begins from that date.
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In the Matter of the Compensation of
DAVID R. MELTON, Claimant
WCB Case No. C8-01426
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Warren John West, Claimant Attorney '
Liberty NW Ins Corp, Insurance Carrier

Reviewed by Board Member Hall and Moller.

On June 22, 1998, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for his
compensable injury. We approve the proposed disposition.

The first page of the CDA indicates a "full release” of all non-medical service benefits including
permanent disability benefits. However, page 2, paragraph 8 of the agreement provides:

"The total amount of permanent disability benefits awarded on the claim is 40 percent
(128 degrees) unscheduled permanent partial disability. Out of this award $4,751.34 has
been paid and, as of May 29, 1998 $17,742.53 is owed to claimant. The parties stipulate
and agree that the balance of the outstanding permanent partial disability will be paid
by lump sum to claimant, after approval of this Claim Disposition Agreement. This
lump sum-payment may be offset by any permanent disability installment payments
paid after May 29, 1998 to the date of Claim Disposition Agreement approval.”

Although the CDA provides for a "full" release of permanent disability benefits on the first page,
the portion of the agreement quoted above indicates that the balance of the unpaid permanent disability
award will be paid in a lump sum after the CDA is approved. Thus, because the agreement indicates
that claimant is not releasing the unpaid balance of the permanent disability award, we interpret the
parties’ CDA as providing for a "partial” rather than a "full” release of permanent disability benefits.

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ claim disposition agreement is
approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.

1 1n other words we interpret the CDA as providing for the payment of the unpaid permanent disability benefits to be in
addition to the $20,000 in proceeds. Furthermore, we interpret the CDA as confirming claimant's release of any future permanent
disability benefits payable under this claim, with the exception of the unpaid balance of the 40 percent unscheduled permanent
disability award.
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In the Matter of the Compensation of
JAMES 1. WEATHERS, Claimant
WCB Case No. 93-09767
ORDER ON REMAND
Victor Calzaretta, Claimant Attorney
Rick Dawson (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. SAIF v. Weathers, 151
Or App 510 (1997). The court has reversed our prior order, James I. Weathers, 48 Van Natta 1144
(1996), that had affirmed an Administrative Law Judge's (AL]J's) order that set aside the SAIF
Corporation's denial of claimant's occupational disease claim for a mental disorder and assessed a
penalty for an unreasonable denial. Explaining that the proper test for determining the compensability
of claimant’s mental disorder claim is whether the manner and circumstances of claimant's transfer
caused his mental illness and whether those circumstances are generally inherent in every transfer, the
court concluded that we erred in focusing on whether claimant's employer had violated his union
contract and whether the employer's conduct was reasonable. Consequently, the court has remanded
for reconsideration.

FINDINGS OF FACT

We republish the Findings of Fact set out in the "supplementation” portion of our ]une 5, 1996
Order on Review. James I. Weathers, 48 Van Natta at 1144,

CONCLUSIONS OF LAW AND OPINION

We begin with a summary of the relevant facts.

Claimant worked as a corrections officer in the employer's Salem correctional facility. Following
an injury in 1990, claimant began a period of trial service as an "underfill" corrections counselor in that
same facility. In July 1992, claimant was reclassified as a corrections counselor. On several occasions
over the next year, claimant was advised that the total time performing the counselor job (including the
two years he had spent training or underfilling that position) would be credited in calculating his
seniority.

In April 1993, the employer sought the union's opinion on calculating seniority, and was told
that underfill time should not be considered. Following this communication, the employer revised its
seniority list and in July 1993, notified claimant that he was due to be permanently transferred to the
Portland facility. Claimant became depressed and sought treatment from a psychiatrist. :

The ALJ found, inter alia, that employment conditions producing claimant's mental disorder
were conditions other than those generally inherent in every working situation or reasonable business
decision. See ORS 656.802(3). The ALJ also found that the employer's actions in transferring claimant
were unreasonable. Consequently, the ALJ set aside SAIF's denial.

On review, we found that the parties agreed that claimant's depression was related to his
transfer at work. We examined the union contract in order to determine whether the transfer was
reasonable, and concluded that the employer's actions were in violation of the contract and, thus, were
unreasonable. Consequently, we affirmed the AL]J's order which found the mental disorder claim was
compensable.

SAIF requested judicial review. The court remanded, explaining that whether the employer
violated the union contract was not determinative. Moreover, the court noted that we found that the
employer acted unreasonably. However, the court reasoned that, rather than a test of reasonableness,
the correct test is whether the manner and circumstances of the transfer caused the mental illness and
whether those circumstances are generally inherent in every transfer.

Here, as we previously noted, claimant's treating doctor opined that the transfer was the major
cause of claimant's mental disorder. Furthermore, there is no contrary medical opinion. Accordingly, it
is undisputed that the manner and circumstances of the transfer caused claimant's major depressive
episode.
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We next determine whether the circumstances surrounding the transfer are generally inherent in
every transfer. Memos from the empIOyer in 1992 initially led claimant to believe that he was not in
]eopardy of being transferred. However, in 1993, the employer changed its stance and agreed with the
union that, for purposes of seniority, no credit would be given to workers in underfill positions.
Claimant was notified of the transfer in a letter dated June 14, 1993. A July 19, 1993 memo provided
that the transfer would be effective July 20, 1993.

We conclude that the facts of this case do not demonstrate circumstances that are generally
inherent in every transfer. Specifically, claimant was first led to believe that he was not in danger of
being transferred. However, claimant was later transferred, with only one day's notice, based on the
employer changing its position after its contact with the union.1 Under the circumstances, we conclude
that, regardless of whether the employer violated the union contract in refusing to consider claimant's

"underfill" work for purposes of seniority, the manner and circumstances of the transfer caused the

mental illness. Moreover, because the facts and circumstances surrounding the transfer are not generally
inherent in every transfer, we continue to conclude that claimant has established a compensable mental
disorder claim. ORS 656.802.

Accordingly, on reconsideration from the Court of Appeals, as modified and supplemented
herein, we republish our prior order which affirmed the AL]'s order that set aside SAIF's denial of
claimant's occupational disease claim for his mental disorder.- In so doing, we note that the AL]J's
attorney fee award of $5,000 and our prior attorney fee award of $1,500 are also republished.

In cases in which a claimant finally prevails after remand from the Court of Appeals, the Board
shall approve or allow a reasonable attorney fee for services before every prior forum as authorized
under ORS 656.307(5), 656.308(2), 656.382 or 656.386. ORS 656.388(1). In accordance with the
aforementioned statute, we award attorney fees for claimant's counsel's services before the court and on
remand.

Here, SAIF appealed our order to the court and, after reconsideration on remand, we have
found that the compensation awarded to claimant should not be disallowed or reversed. Accordingly,
claimant's attorney is entltled to an assessed fee for services before the court and on remand. ORS
656.382(2). '

After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case,
we find that a reasonable fee for claimant's attorney's services before the court and Board on remand is
$4,000, to be paid by SAIF. ORS 656.388(1). This amount is in addition to the prior attorney fee awards
granted for claimant's counsel's services at hearing and on review. In reaching this conclusion, we have
particularly considered the time devoted to the case (as represented by claimant's brief on remand), the
complexity of the issue, and the value of the interest involved).

IT IS SO ORDERED.

1 SAIF contends that claimant had received advance notice that he might be transferred to Portland. Specifically, SAIF
points to chartnotes of Dr. Mead and communications that claimant "intercepted.” However, we conclude that the exhibits relied
on by SAIF do not establish that claimant had such notice. As daimant points out, SAIF acknowledges that the letters were not
"written to" or "intended to be seen by claimant.” ’Appellant's Brief on Remand, pg. 7. Additionally, Dr. Mead's chartnote does
not conclusively establish that claimant was aware that he would be transferred. Finally, as claimant argues, the AL]J found that,
based on demeanor, claimant was a credible witness. We have found no reason to disturb the ALJ's credibility finding.
Consequently, we accept claimant's testimony on the issue.




July 10, 1998 Cite as 50 Van Natta 1367 (1998) 1367

In the Matter of the Compensation of
HENRY A. CRAFTS, JR., Claimant
WCB Case No. 96-06674
ORDER ON REVIEW
Martin J. McKeown, Claimant Attorney
Brian L. Pocock, Defense Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of that portion of Administrative Law Judge (AL]J) Black's order that
upheld the self-insured employer's denial of claimant’s occupational disease claim for right elbow and
shoulder conditions. With its brief, the employer contests that portion of the ALJ's order that found that
claimant's claim was timely filed. On review, the issues are timeliness and compensability.

We adopt and affirm the AL]J's order with the following supplementation.

We agree with the ALJ that claimant's right arm and shoulder problems preexisted the claimed
work exposure. (See Exs. 5, 27, 28, 29A-16-17; 29A-40; Tr. 65-66). Moreover, even assuming (without
deciding), that claimant did not have preexisting condition or conditions within the meaning of ORS
656.802(2)(b), we would uphold the employer's denial because we agree with the employer that the
medical evidence arguably supporting the claim is not persuasive. In this regard, we note that Dr.
Hirons, treating physician, repeatedly reported claimant's history that his right upper extremity
symptoms began off work and that he had hurt himself at home. (Id). Although Dr. Hirons stated that
claimant later aggravated his problems at work, he did not consider or evaluate the relative contribution
of the initial off-work "injury” in forming his ultimate causation opinion. (See Ex. 28, 29A-19-20, 29A-
43). Under these circumstances, we conclude that Dr. Hirons' opinion is inadequately explained and
therefore insufficiently persuasive to-establish that claimant’'s work activities were the major contributing
cause of his right arm and shoulder conditions or a worsening thereof.1 See Donald Rowland, Jr., 50 Van
Natta 1122 (1998) (Because a finding of major causation requires a comparison between off-work and
work-related causes and the doctor performed no such analysis, his conclusions were insufficiently
supported); Richard A. Longbotham, 48 Van Natta 1257, 1258 (1996) (same) (citing Dietz v. Ramuda, 130 Or
App 397 (1994)); see also Willard A. Hirsch, 49 Van Natta 1311, n. 1 (1997) (Court of Appeals’
interpretation of ORS 656.005(7)(a)(B) in SAIF v. Nehl, 148 Or App 101 (1997), not applicable to
occupational disease claim).

We find Dr. Jansen's conclusions unpersuasive for the same reason, noting she formed her
causation opinion without the benefit of claimant's history that his right upper extremity problems
began at home before the claimed work exposure. (See Exs. 38-1, 39, 40-12, 40-16, 40-22, 40-37). Because
we cannot say that Dr. Jansen's opinion is based on an accurate and complete history, we find her
opinion unpersuasive. See Debra A. Long, 50 Van Natta 1131 (June 16, 1998) (Physician's opinion
unpersuasive without accurate and complete history) (citing William D. Brizendine, 50 Van Natta 21 (1998)
(same)). Accordingly, in the absence of persuasive supporting medical evidence, we conclude that the
claim must fail.

ORDER

The AL]J's order dated March 10, 1998 is affirmed.

1 Likewise, we find Dr. Hirons' opinion that claimant's work "would be 51 percent more likely to be the cause of the
perpetuation [of his problem]” insufficient to establish major causation under ORS 656.802. (Ex. 29A-20, emphasis added; see Exs.
32-2, 33-2). We also note Dr. Hirons' agreement with the employer's attorney's statement that there is "nothing other than
subjective data on which to be able to relate {sic] claimant's problems.” (Ex. 29A-49).
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In the Matter of the Compensation of
JOHN P. DAUGHERTY, Claimant
WCB Case No. 97-07364
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by the Board en banc.
Claimant requests review of that portion of Administrative Law Judge (ALJ) Podnar's order that
modified an Order on Reconsideration to disallow a temporary disability award for the period from

February 28, 1996 through April 1, 1996.1 On review, the issue is temporary disability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings," with the exception of the last paragraph.
CONCLUSIONS OF LAW AND OPINION

The AL] held that claimant had not established his substantive entitlement to temporary
disability benefits for the period from February 28, 1996 through April 1, 1996. Reasoning that
claimant's attending physician did not authorize temporary disability for that period of time, the ALJ
concluded that claimant was not substantively entitled to temporary disability benefits under ORS
656.245(2)(b)(B). The AL]J therefore modified the Order on Reconsideration to disallow the temporary
disability award. '

On review, claimant argues that the ALJ lacked jurisdiction to disallow the Order on
Reconsideration award of temporary disability because the SAIF Corporation did not file a timely cross-
request for hearing challenging the reconsideration order. We disagree. Though SAIF did not file a
timely cross-request for hearing, it is undisputed that claimant timely filed a request for hearing on the
reconsideration order and that he did not withdraw his hearing request. Based on claimant's timely

hearing request, the AL] was authorized to address any issue regarding the reconsideration order.2 See

Duncan v. Liberty Northwest Ins. Corp., 133 Or App 605, 608 (1995); Gay Collins, 49 Van Natta 1819, 1820
(1997). It therefore was unnecessary for SAIF to file a cross-request for hearing in order to challenge the
temporary disability awarded by the reconsideration order. See id.

On the merits, claimant contends that the ALJ erred in requiring his attending physician's time
loss authorization to support his substantive award of temporary disability. We agree and reverse the
ALJ's order. '

As SAIF acknowledges on review, we have previously held that, while a claimant's procedural
entitlement to temporary disability is contingent on the attending physician's authorization, there is no
similar requirement for determining substantive entitlement to temporary disability. Michael C. Leggett,
50 Van Natta 226, 228 (1998); Kenneth P. Bundy, 48 Van Natta 2501 (1996). Rather, we have held that
the claimant's substantive entitlement to temporary disability is determined at the time of claim closure
and is proven by a preponderance of the evidence in the entire record showing that the claimant was at
least partially disabled due to the compensable injury before his condition became medically stationary.

1 The order portion of the ALJ's Opinion and Order does not explicitly "modify” the Order on Reconsideration and,
instead, states that "claimant's requested relief be and hereby is denied." However, inasmuch as the parties have treated the
AL]J's order as effectively modifying the reconsideration order, we interpret the order in that manner.

2 There is a statutory limitation on the issues that may be raised at hearing regarding an Order on Reconsideration. ORS
656.268(8) and 656.283(7) provide that only issues that were raised at the reconsideration proceeding may be raised at hearing,
unless the issue "ar[ose] out of the reconsideration order.” Here, inasmuch as the temporary disability in dispute was awarded for
the first time by the reconsideration order, we conclude that the temporary disability issue arose out of the reconsideration order
and SAIF could properly raise the issue at hearing.
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Id.; see also SAIF v. Taylor, 126 Or App 658 (1994); Esther C. Albertson, 44 Van Natta 521, aff d Albertson v
Astoria Seafood Corporation, 116 Or App 241 (1992); Lebanon Plywood v. Seiber, 113 Or App 651, 654 (1992).3

SAIF argues that the procedural-substantive distinction for temporary disability has been
legislatively overruled by the 1995 legislative amendments and that such a distinction is no longer valid.
However, the Court of Appeals recently rejected that argument and reaffirmed the distinction in Santos
v. Caryall Transport, 152 Or App 322, 326-27 (1998), and Shaw v. Rebholz, 152 Or App 328, 333 (1998). In
Shaw, the court clarified the distinction between the ("procedural”) entitlement to temporary disability
during the pendency of an open claim and the ("substantive) entitlement to temporary disability at the
time of claim closure. Id. at 333. See also Sergio -Madrigal, 50 Van Natta 959 (1998).

Turning to the merits of this case, we conclude that a preponderance of the evidence in the
record proves that claimant was at least partially disabled due to the compensable injury from February
28, 1996 through April 1, 1996. The record shows that Dr. Tarbet released claimant from work for the
period from February 28, 1996, (Exs. 13-16), through April 1, 1996, (Ex. 19). There is no evidence to the
contrary. Therefore, claimant is substantively entitled to temporary disability for that period of time,
and the reconsideration order shall be affirmed.

Because claimant has successfully defended against SAIF's cross-request for reduction of the
reconsideration order award of temporary disability, his attorney is entitled to an assessed attorney fee
for services at hearing. See ORS 656.382(2). After considering the factors set forth in OAR 438-015-
0010(4) and applying them to this case, we find that a reasonable fee for claimant's attorney's services at
hearing is $2,000, to be paid by SAIF. In reaching this conclusion, we have particularly considered the
time devoted to the case (as represented by the hearing record), the complexity of the issue, and the
value of the interest involved.

ORDER

The ALJ's order dated December 12, 1997 is reversed in part and affirmed in part. That portion
of the order that modified the Order on Reconsideration is reversed. The Order on Reconsideration is
affirmed in its entirety. The remainder of the AL]J's order (that declined to assess penalties) is affirmed.
For services at hearing, claimant's attorney is awarded an assessed attorney fee of $2,000, payable by
SAIF. Claimant's attorney is also awarded an attorney fee of 25 percent of the additional compensation
created by this order, not to exceed $3,800, payable by SAIF out of compensation and directly to
claimant's attorney.

3 SAIF cites to the Director's rule, OAR 436-060-0020(6), which provides that a substantive award of temporary disability
may not be allowed without an attending physician's authorization. Because we have concluded that the statutes do not require
the attending physician's authorization to support substantive temporary disability, we give no effect to the rule. See Cook v.
Workers’ Compensation Dept., 306 Or 134, 138 (1988).

Board Member Moller dissenting.

For the reasons set forth in my dissenting opinion in Kenneth P. Bundy, 48 Van Natta at 2506-08,
I remain persuaded that, by enacting ORS 656.262(4)(f) and 656.268(3)(d), with regard to the issue before
us here, the legislature eliminated the procedural-substantive distinction for temporary disability and
required that the attending physician authorize any award of temporary disability.
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In the Matter of the Compensation of
CHANCEY F. JAMES, Claimant
WCB Case No. 97-08809
ORDER ON REVIEW
Flaxel & Nylander, Claimant Attorneys
Zimmerman, Nielsen, et al, Defense Attorneys

Reviewed by the Board en banc.
Claimant requests review of Administrative Law Judge (ALJ) Mongrain's order that declined to
award an assessed attorney fee pursuant to ORS 656.386(1). On review, the issue is attorney fees. We

reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact (with the exception of the ultimate finding of fact), and
briefly summarize the pertinent facts as follows:

Claimant compensably injured his left knee on February 13, 1996. On March 13, 1996, the
insurer accepted a left knee strain. Claimant's physician subsequently diagnosed internal derangement
of the knee and, on April 3, 1996, Dr. Studt performed a partial medial meniscectomy.

On July 25, 1997, the insurer issued a Notice of Closure, which awarded temporary disability
and 5 percent (7.5 degrees) scheduled permanent disability based on the surgery. On September 16,
1997, claimant requested reconsideration of the Notice of Closure. That same day, claimant also wrote
the insurer requesting acceptance of "internal derangement tear of the medial meniscus left knee" in
addition to the left knee strain.

An October 10, 1997 Order on Reconsideration found the claim had been prematurely closed and
rescinded the Notice of Closure. Meanwhile, having received no response to his request to expand the
notice of acceptance, claimant requested a hearing on October 29, 1997, alleging a "de facto” denial of an
additional condition.

The insurer accepted the additional condition on November 25, 1997. The parties went to
hearing on the issue of claimant's counsel's entitlement to an attorney fee only.

CONCLUSIONS OF LAW AND OPINION

Noting that no formal denial had been issued and that no benefits associated with claimant's
knee injury had been withheld, the AL] determined that claimant had not established a denied claim for
purposes of former ORS 656.386(1).1 The ALJ further found that this case was not governed by the
provisions of HB 2971, which amended the definition of a "denied claim" in ORS 656.386(1) as of July
25, 1997.

On review, claimant asserts that amended ORS 656.386(1) is applicable and that he is entitled to
an attorney fee based on the insurer's failure to timely respond to his September 16, 1997 request for
acceptance of an additional condition. We agree.

In both the former and current versions of ORS 656.386(1), a claimant is entitled to recover a
reasonable attorney fee in cases involving "denied claims® where an attorney is instrumental in
obtaining a rescission of the denial prior to a decision by the ALJ. As the ALJ noted, prior to July 25,
1997, a "denied claim" was defined as "a claim for compensation which an insurer or self-insured
employer refuses to pay on the express ground that the injury or condition for which compensation is
claimed is not compensable or otherwise does not give rise to an entitlement to any compensation.”

1mso holding, the ALJ relied on Michael Galbraith, 48 Van Natta 351 (1996). We note, however, that the court has since
reversed our decision, Galbraith v. L.A. Pottsratz Const., 152 Or App 798 (1998), and determined that a carrier's response to a
request for hearing asserting that the claimant was "entitled to no relief" constituted an "express denial” of compensation, entitling
the claimant to an attorney fee under ORS 656.386(1).
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In HB 2971, however, the 1997 Legislature amended the definition of "denied claim" to include
"[a] claim for compensation for a condition omitted from a notice of acceptance, made pursuant to ORS
656.262(6)(d), which the insurer or self-insured employer does not respond to within 30 days."2
Amended ORS 656.386(1)(b)(B). While this particular provision was not made retroactive, see Stephenson
v. Meyer, 150 Or App 300, 304 n 3 (1997), it became effective on its July 25, 1997 passage. See HB 2971,
69th Leg., Reg. Session, Sec. 4 (July 25, 1997).

In this case, claimant made his written claim for a tear of the left knee medial meniscus pursuant
to ORS 656.262(6)(d) on September 16, 1997,3 after the effective date of HB 2971. Because amended ORS
656.386(1) was in effect at the time of claimant's "claim for compensation for a condition omitted from
the notice of acceptance,” the statute is applicable. ‘

We reject the insurer's contention that the amendments to ORS 656.386(1) apply only to those
claims with dates of injury occurring after July 25, 1997. Section 4 of HB 2971 provides that "[t]his Act
being necessary for the immediate preservation of the public peace, health and safety, an emergency is
declared to exist, and this Act takes effect on its passage.” Section 4 does not mention "date of injury”
nor does it specifically restrict the applicability of ORS 656.386(1)(b) to denied claims for injuries occur-
ring after the Act's effective date.” Considering the legislature's express intent that the amended attor-
ney fee statute "take[] effect on its passage,” the absence of any reference to dates of injury in the im-
plementation section and the specific references in amended ORS 656.386(1)(b)(A), (B) and (C) to "[a]
claim for compensation” and/or "[a] claim for an aggravation or a new medical condition,”® we decline
to limit the statute's application in the manner proposed by the insurer.” Consequently, we conclude
that amended ORS 656.386(1) applies prospectively to all claims for compensation, aggravation or new
medical conditions presented on or after the statute's July:25, 1997 effective date, regardless of the date
of injury.

2 ors 656.262(6)(d) provides, in pertinent part, that a claimant who believes that a condition has been incorrectl
P P p y
omitted from a notice of acceptance must first communicate his or her objections to the notice in writing to the carrier. Thereafter,
the carrier has 30 days from receipt of the communication to respond or revise the notice. '

3 The insurer does not contest claimant's contention that his September 16, 1997 letter to the insurer constituted an
objection to the notice of acceptance pursuant to ORS 656.262(6)(d) rather than a "new medical condition” claim pursuant to ORS
656.262(7)(a).

4 Indeed, because claimant's ORS 656.262(6)(d) claim was made subsequent to the Act's July 25, 1997 effective date and
claimant’s attormey fee cause of action arising out of the "denied claim" accrued while the statute was in effect, we are not
applying the amended attorney fee statute "retroactively.” See, e.g., Fromme v. Fred Meyer, 306 Or 558 (1988). In that case, while
the claimant's petition for judicial review was pending, the legislature amended ORS 656.236(2) to prohibit charging workers'

compensation claimants with costs on judicial review. The court held that applying the amended statute to the pending case did

not amount to a "retroactive application” because the action that triggered the right to recover costs, i.e., prevailing on appeal,
occurred after the effective date of the amendment. See also Webster's Ninth New Collegiate Dictionary (1987), which defines
"retroactive” as "made effective as of a date prior to enactment, promulgation or imposition.” (Emphasis added).

5 For example, compare Section 4 of HB 2971 to Section 66(2) of SB 369 (Or Laws 1995, ch 332, Secs. 66(2)), which
specifically provides that the 1995 amendments to ORS 656.204, 656.265 and 656.210(2)(a) "apply only to injuries occurring on or
after the effective date of this Act.”

6 Like former ORS 656.386(1), amended ORS 656.386(1)(b)(A) defines a "denied claim" as “a claim for compensation”
which the carrier refuses to pay on the express ground that the injury or condition for which compensation is claimed is not
compensable or otherwise does not give rise to an entitlement to compensation. Amended ORS 656.386(1)(b)(B) and (1)(b)(C)
expand the definition to include "a claim for compensation for a condition omitted from a notice of acceptance, made pursuant to
ORS 656.262(6)(d),” to which the carrier does not respond within 30 days and "a claim for an aggravation or a new medical
condition, made pursuant to ORS 656.262(7)(a)," to which the carrier does not respond within 90 days.

7 The insurer cites ORS 656.202 in arguing that the date of injury controls. ORS 656.202(2) provides that "[e]xcept as
otherwise provided by law, payment of benefits for injuries or deaths under this chapter shall be continued as authorized, and in
the amounts provided for, by the law in force at the time the injury giving rise to the right to compensation occurred.” The statute
does not refer to claims for attorney fees for prevailing over a denied claim. ORS 656.202 addresses "benefits for injury or death”
and "compensation,” but it is well established that "carrer-paid” attorney fees do not constitute "compensation” or payments for
injury or death. See, e.g., Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35 (1986) ("compensation™ does not include
attorney fees). Consequently, ORS 656.202(2) does not support the insurer’s position.
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Turning to the merits, it is undisputed that the insurer did not respond to claimant's September
16, 1997 ORS 656.262(6)(d) claim within 30 days. The insurer accepted the meniscus tear only after
claimant's attorney requested a hearing alleging a "de facto" denial in late October 1997. This case
therefore involves a "denied claim" under amended ORS 656.386(1)(b)(B), in which claimant's attorney
was instrumental in obtaining a rescission prior to hearing. Consequently, claimant's counsel is entitled
to a reasonable fee. ORS 656.386(1)(a).

After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case,
we find that a reasonable fee for claimant's attorney's "pre-hearing” services in obtaining the rescission
of the "de facto” denial is $1,000, payable by the insurer. In reaching this conclusion, we have
particularly considered the time devoted to the issue (as represented by the record), the complexity of
the issue, the value of the interest involved, and the risk that counsel may go uncompensated. We note
that claimant is not entitled to an attorney fee for his counsel's "post-rescission” services concerning the
attorney fee award. See Amador Mendez, 44 Van Natta 736 (1992).

ORDER

The ALJ's order dated March 20, 1998 is reversed. For services prior to hearing, claimant's
counsel is awarded an attorney fee of $1,000, payable by the insurer.

July 10, 199_8 _ Cite as 50 Van Natta 1372 (1998)

In the Matter of the Compensation of
TONYA L. KRISTENSEN, Claimant
WCB Case No. 97-06811
ORDER ON REVIEW
Michael A. Bliven, Claimant Attorney
Michael G. Fetrow (Saif), Defense Attorney

Reviewed by Board Members Haynes, Bock and Hall.

Claimant requests review of Administrative Law Judge (ALJ]) Bethlahmy's order that: (1)
admitted a medical report (Ex. 12BB) from claimant's treating physician submitted by the SAIF
Corporation despite claimant's objection; (2) denied claimant's request for a continuance of the hearing
for cross-examination of her treating physician; and (3) upheld SAIF's denial of her injury claim for a
right rotator cuff tear. In her brief, claimant also moves for remand. On review, the issues are remand,
evidence and compensability.

We adopt and affirm the ALJ's order with the following supplementation.

Claimant contends that the ALJ erred in admitting Exhibit 12BB without allowing cross-
examination or rebuttal, and seeks remand for the taking of additional evidence. We disagree, and deny
claimant's request for remand.

Exhibit 12BB is a letter dated October 10, 1996 to SAIF from claimant's treating physician, Dr.
Berselli. This document was furnished to claimant by SAIF in the course of regular discovery and, in
fact, was initially submitted for "supplemental inclusion in the record" by claimant, in her November 3,
1997 supplemental exhibit packet. At the November 19, 1997 hearing, however, claimant objected to the
admission of this exhibit and argued that if SAIF sought to offer it, she was entitled to cross-examine
Dr. Berselli concerning the contents of the letter. In response, SAIF offered the exhibit and asserted that
claimant had already obtained (and had submitted for the record) a September 1997 supplemental report
by Dr. Berselli (Ex. 34), and that there was no need for a continuance for additional testimony. The AL]J
admitted Exhibit 12BB and denied claimant's request for a continuance for cross-examination or rebuttal.

OAR 438-006-0091 provides that, although continuances are disfavored, an AL] may continue a
hearing "upon a showing of due diligence" if necessary to afford reasonable opportunity to cross-
examine on documentary evidence, or for the party bearing the burden of proof to obtain and present
final rebuttal evidence. See OAR 438-006-0091(2) and (3).
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We review the ALJ's ruling on a motion for continuance for abuse of discretion. See, e.g., ]érry
D. Thatcher, 50 Van Natta 888 (1998); Sharron D. Lemley, 49 Van Natta 1365 (1997); We also review the
AL]J's evidentiary rulings for abuse of discretion. James D. Brusseau II, 43 Van Natta 541 (1991).

Here, we find no abuse of discretion in the AL]'s decision to admit Exhibit 12BB or to deny
claimant’s request for a continuance. As a report by claimant's treating doctor concerning the very
condition at issue, Exhibit 12BB is highly relevant to the parties’ dispute. In addition, because claimant
was the party who initially offered Exhibit 12BB for inclusion in the record (but then sought to withdraw
it on the day of hearing), she cannot claim unfair prejudice by the ALJ's decision to admit the document
based on SAIF's offer at hearing. Indeed, until claimant chose to withdraw the exhibit at the hearing, it
was claimant's expressed intention that the report would be included in the record as evidence; yet,
claimant made no effort to seek cross-examination of Dr. Berselli or a rebuttal report until the day of
hearing. Under these circumstances, claimant has not shown the requisite due diligence.l Moreover, in
preparation for the hearing, claimant had already obtained another report from Dr. Berselli (Ex. 34),
which was dated almost a year after Exhibit 12BB.

Furthermore, because the challenged exhibit was provided to claimant's counsel in the course of
regular discovery and more than two weeks before the November 19, 1997 hearing,2 we find this case
distinguishable from Eric Diaz, 50 Van Natta 15 (1998), in which we held that the AL] improperly
refused to hold the record open for cross-examination or rebuttal evidence. In Diaz, relying on the "7
day rule” of OAR 438-007-0015(4), the AL] admitted (over the claimant's objection) a report from the
claimant's treating physician which the carrier had received three days prior to the hearing. The ALJ
determined that the evidence contained in the challenged exhibit was cumulative because the parties
had previously deposed the treating doctor regérding items discussed in the report. On review, we
noted that the ALJ had properly admitted the challenged exhibit because the carrier had submitted it
within seven days of receipt, as required by OAR 438-007-0015(4). We found, however, that because the
insurer submitted the report for the first time at hearing, the claimant could not, with due diligence,
have presented final medical evidence at hearing. We therefore remanded the matter to the ALJ to
allow claimant the opportunity to cross-examine the treating doctor or rebut the late-produced evidence.

Conversely, in this case, claimant initially submitted the challenged report for inclusion in the
record without requesting cross-examination of Dr. Berselli. Claimant had also procured another report
from Dr. Berselli that was prepared approximately one year after Exhibit 12BB. Under such circum-
stances, we are persuaded that claimant could have, with due diligence prior to hearing, obtained a
supplemental or clarifying report from Dr. Berselli and/or rebuttal evidence. Accordingly, we find no
abuse of discretion in the ALJ's evidentiary ruling and, likewise, no compelling reason to remand. See
Compton v. Weyerhaeuser Co., 301 Or 641 (1986) (to merit remand for consideration of additional evidence,
it must be clearly shown that material evidence was not obtainable with due diligence at the time of the
hearing).

ORDER

The ALJ's order dated December 19, 1997 is affirmed.

1 The result in this case would likely be different if claimant had not submitted the exhibit for inclusion in the record
prior to the hearing. In other words, if claimant had received Dr. Berselli's report in the course of regular discovery, but it had not
been identified as an exhibit and submitted for inclusion in the record by either party until the day of hearing, claimant may have
been entitled to a continuance for cross-examination or rebuttal evidence on SAIF’s at-hearing offer of the exhibit.

2 Dr. Berselli's October 1996 report (Ex. 12BB) was sent to claimant's attorney on October 22, 1997, nearly a month prior
to the November 19, 1997 hearing. In addition, according to claimant's November 3, 1997 supplemental exhibit list, Exhibit 12BB
was also a part of the record on reconsideration for purposes of the July 21, 1997 Order on Reconsideration concerning the closure
and permanent disability rating of claimant's accepted right cervical strain and right rotator cuff strain conditions.

Member Hall specially concurring.
Although I concur in the result in this case, I write separately to emphasize that the decision in

this case is based on an "abuse of discretion” standard. In other words, this decision does not establish
a rule of law interpreting OAR 438-006-0081(5).
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In the Matter of the Compensation of
DEBORAH F. MORGAN, Claimant
WCB Case Nos. 96-09436, 96-05758, 96-05757 & 96-04957
ORDER ON REVIEW
Bradley P. Avakian, Claimant Attorney
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Tenenbaum's order
that: (1) set aside its partial denial of claimant's claim for right shoulder strain, overuse syndrome,
tendinitis and/or impingement; and (2) awarded an assessed attorney fee of $3,700 for claimant's
counsel'’s services at hearing. On review, the issues are compensability and attorney fees.

We adopt and affirm the order of the AL], with the following supplementation.

On review, SAIF cites Schoch v. Leupold & Stevens, 325 Or 112, on remand 49 Van Natta 788
(1997), and contends that the ALJ did not adequately explain the basis for the attorney fee award.
Moreover, SAIF argues that the attorney fee awarded by the AL] was excessive.

In Russell L. Martin, 50 Van Natta 313 (1998), we rejected a similar argument.! We found that
an AL] was not obligated to make specific findings regarding the rule-based factors in a case where there
was no specific attorney fee request (or statement of services), and the parties had not submitted to the
ALJ any argument as to how the rule-based factors should be weighed in determining a reasonable fee.
Under such circumstances, we concluded that Schoch was distinguishable. Martin, 50 Van Natta at 314.
See also McCarthy v. Oregon Freeze Dry, Inc., 327 Or 84, on recon 327 Or 185 (1998) (Court of Appeals
would satisfy its obligation to make findings under attorney fee statute by including a brief description
or citation to the factor or factors relied on in denying an award of attorney fees; standing alone,
absence of explanatory findings to support an award or denial of attorney fees is not a ground for
reversal).

Here, there was no specific attorney fee request and no evidence that the parties argued the
factors before the AL]. Accordingly, it was sufficient for the ALJ to state that she had considered the
rule-based factors, with particular emphasis on two of the factors (complexity and risk of no recovery).

On review, SAIF contends that the case only involved one witness and it is not clear how much
of claimant’s case development was directed toward several claims that were withdrawn at the time of
hearing. However, as previously noted, a statement of services was not submitted and was not relied
upon by the ALJ. Additionally, the ALJ did not emphasize the factor of time devoted to the case.
Finally, after reviewing the record, we agree with the ALJ that the complexity of the case and the risk of
no recovery justify a fee of $3,700. Consequently, we affirm the ALJ's attorney fee award.

Claimant's attorney is entitled to an assessed fee for services in defending against SAIF's request
for review regarding the issue of compensability. See ORS 656.382(2). After considering the factors set
forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable fee for those
services is $1,000, to be paid by SAIF. In reaching this conclusion, we have particularly considered the
time devoted to the issue (as represented by claimant's respondent's brief), the complexity of the issue,
and the value of the interest involved. Claimant's attorney is not entitled to an assessed fee for
defending the AL]'s fee award. Dotson v. Bohemia, Inc., 80 Or App 233 (1986).

ORDER

The ALJ's order dated January 20, 1998 is affirmed. For services on review, claimant's counsel is
awarded an assessed attorney fee of $1,000, to be paid by the SAIF Corporation.

1 We note that our en banc decision in Martin issued February 27, 1998. SAIF's appellant’s brief was submitted to the
Board on April 7, 1998. Inasmuch as Martin provides the Board's interpretation of the Schoch decision, an appellate forum would
expect to receive for review a discussion of the reasoning expressed in Martin. Nonetheless, SAIF has neither discussed nor
distinguished the Martin holding.
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In the Matter of the Compensation of
CARLOTA PHILLIPS, Claimant
WCB Case Nos. 97-07999, 97-06956 & 97-03438
ORDER ON REVIEW
Whitehead & Klosterman, Claimant Attorneys
Zimmerman & Nielsen, Defense Attorneys
Steven T. Maher, Defense Attorney

Reviewed by Board Members Biehl and Haynes.

EBI Companies requests review of those portions of Administrative Law Judge (ALJ) Spangler's
order that: (1) set aside its denial, on behalf of Dallas Care Center, of claimant’s bilateral carpal tunnel
syndrome (CTS); (2) upheld its "new injury or occupational disease” denial of the same condition; and
(3) upheld Liberty Northwest Insurance Corporation's (Liberty) denial, on behalf of Independence
Health Corporation, of the same condition. Claimant cross-requests review of those portions of the
order that: (1) upheld EBI's "new injury or occupational disease” denial of the same condition; and (2)
upheld Liberty's denial of responsibility for the same condition. On review, the issue is responsibility.

We adopt and affirm the ALJ's order with the following supplementation. ’

Claimant has a 1989 accepted nondisablingl claim for bilateral CTS with EBI. On review, EBI
contends that responsibility should shift to Liberty, because claimant experienced a "new" CTS condition
when employed at Liberty's insured. We disagree.

Here, of the three doctors who provided opinions on the causation of claimant's current CTS
condition, both Dr. Button and Dr. Snodgrass opined that claimant had longstanding bilateral CTS,
greater on the right, that had worsened gradually over the years. (Exs. 50, 58B). Their opinion is
supported by Dr. Humphrey's initial diagnosis of bilateral CTS in 1989 and the electrical studies
performed in 1991, which revealed mild CTS on the right, and again in 1996, which demonstrated a
worsened bilateral CTS condition. (Compare Exs. 26, 26A and 41).

In contrast, Dr. Zirschky, who became claimant's treating physician in 1995, found that claimant
had no significant positive CTS findings until October 1996. Dr. Zirschky opined that the major -
contributing cause of claimant’s current bilateral CTS condition was her work as a CNA at Liberty's
insured; however, he based his opinion on a faulty history. Moreover, Dr. Zirschky failed to evaluate
the contribution from claimant's preexisting, long-standing wrist conditions and weigh them against the
contribution from her work in 1996 to determine which cause was the major contributing cause of
claimant's current CTS condition. (Exs. 53, 56).

Although we generally defer to the opinion of the treating physician, we find persuasive reasons
not to do so in this case, as it is based on a faulty history, and he explicitly based his opinion on this
understanding. Weiland v. SAIF, 64 Or App 810 (1983); Miller v. Granite Construction Co., 28 Or App 473,
478 (1977) (doctors' opinions based on an inaccurate history entitled to little or no weight). Moreover,
because he did not evaluate the relative contribution of the different causes of her current condition, we
find additional reason not to find Dr. Zirschky's opinion persuasive. See Dietz v. Ramuda, 130 Or App
397, 401 (1994), rev dismissed 321 Or 416 (1995) (persuasive medical opinion must evaluate the relative
contribution of the different causes and explain why one condition, activity or exposure contributes more
to the claimed condition than all other causes or exposures combined).

Responsibility, therefore, remains with EBI, the carrier with the most recent accepted claim for
the same bilateral CTS condition. ORS 656.308(1); SAIF v. Yokum, 132 Or App 18 (1994); Smurfit
Newsprint v. DeRosset, 118 Or App 368 (1993), on remand Armand J. DeRosset, 45 Van Natta 1058 (1993).

Because the compensability issue was potentially at risk by virtue of our de novo review of the
ALJ's order, claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2);
Larry W. Burke, 49 Van Natta 1877, on recon 49 Van Natta 2002 (1997). After considering the factors set
forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable fee for claimant's
attorney's services on review is $750, payable by EBI. In reaching this conclusion, we have particularly
considered the time devoted to the case (as represented by claimant's respondent's brief), the complexity
of the issue, and the value of the interest involved.

1 Contrary to the ALJ's finding, the claim was not subsequently reclassified as disabling.
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ORDER

The ALJ's order dated January 5, 1998, as reconsidered March 4, 1998, is affirmed. For services
on review, claimant's attorney is awarded a fee of $750, to be paid by EBI.

July 10, 1998 Cite as 50 Van Natta 1376 (1998)

In the Matter of the Compensation of
GERALD POWERS, Claimant
WCB Case No. 97-10442
ORDER ON REVIEW
Patrick K. Mackin, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

The insurer requests review of that portion of Administrative Law Judge (AL]) Menashe's order
that set aside its partial denial of claimant's right wrist condition involving STT arthritis. ~Claimant
cross-requests review of those portions of the ALJ's order that: (1) declined to assess a penalty for the
insurer's allegedly unreasonable denial; and (2) assessed a 15 percent penalty for an untimely denial.
On review, the issues are compensability and penalties. We reverse in part and affirm in part.

AN

FINDINGS OF FACT

Claimant began working at the employer the last week of September 1996. On October 2, 1996,
he suffered a puncture wound to his right ring finger. He developed an -acute infection and sought
emergency medical treatment on October 6, 1996. X-rays of his right hand revealed soft tissue swelling
over the dorsum of the hand, but no periostitis. The x-rays also revealed prominent degenerative
changes in the navicular multangular joints of the wrist. The emergency room physician diagnosed
cellulitis, right hand. (Ex. 2). '

Claimant saw Dr. Nolan for follow-up on October 15, 1996. Dr. Nolan reviewed x-rays of that
date and concluded that the infection showed no joint involvement. (Ex. 2B). On October 29, 1996, Dr.
Nolan reported that claimant's right hand had improved and that he was ready to return to regular
work without restrictions. He also noted that claimant was showing signs and symptoms of bilateral
carpal tunnel syndrome (CTS), for which he ordered electrodiagnostic evaluation. (Ex. 3).

Dr. Woods found electrophysiologic evidence of bilateral demyelinating ulnar neuropathies and
bilateral medial nerve dysfunction. The latter was consistent with both bilateral CTS and an underlying
sensory neuropathy and clinical correlation was advised. (Ex. 4-2).

On November 5, 1996, the insurer accepted a disabling "right ring finger puncture wound.” (Ex.
5). On the same date, claimant reported to Dr. Nolan that, after he started employment with the
insured, but prior to the October 2, 1996 injury, he had experienced tingling, numbness and pain in
both hands, with worsening greater in the right hand than the left. (Ex. 6).

On November 8, 1996, Dr. Woods reported that claimant had been experiencing hand numbness
for about a year and continuous, increasingly severe, right greater than left bilateral wrist and thenar
eminence pain during the prior six months. Woods diagnosed non-work related small fiber
polyneuropathy as the reason for the abnormal electrodiagnostic studies, and opined that claimant's
hand and wrist symptoms were related to arthritic/multiple use microtrauma conditions. (Ex. 8-4).

On January 8, 1997, Dr. Utterback evaluated claimant's right wrist complaints. He observed that
claimant was quite tender over the degenerative multangular joint in the area of the right wrist.
Utterback opined that claimant would require arthrodesis surgery on the radlal side of the wrist if he
were to return to any type of manual labor. (Ex. 9).

On January 23, 1997, Dr. Nolan found significant bilateral scaphotrapezial trapezoidal arthritis
(STT arthritis) at the right wrist and recommended fusion surgery to relieve claimant's right hand pain,
which he felt was work-related. (Exs. 10A, 10B, 10E). -




Gerald Powers, 50 Van Natta 1376 (1998) 1377

On August 8, 1997, claimant was examined for the insurer by Dr. Williams, who advised that
the October 5, 1996 x-ray documented severe degenerative changes in the right wrist which preexisted
and were totally separate from claimant’s work-related infection. He did not think that the preexisting
condition combined with the work injury or acute hand infection to cause the need for treatment, nor
did he think that employment conditions at the employer caused a pathological worsening of the
preexisting condition. (Ex. 11).

Dr. Nolan reviewed Dr. Williams' report and concurred in part, explaining that there were two
separate conditions: (1) a hand infection, resulting from an injury, that had resolved; and (2) STT
arthritis, a separate condition unrelated to the infection. However, he differed with Dr. Williams
regarding causation of the arthritis, opining that the arthritis was related to claimant's framing activities
at work. (Ex. 12). .

On December 16, 1997, Dr. Nolan performed an intercarpal fusion of the right wrist. (Ex. 14).
On December 24, 1997, as amended February 18, 1998, the insurer denied claimant's injury or
occupational disease claim for his right wrist condition. (Ex. 15).

On January 31, 1998, Dr. Williams opined, in response to a letter from the insurer, that
claimant's arthritic condition in the right hand preexisted his employment at the insured and that
claimant's work activities as a framer were not the major cause of the degenerative changes or the
pathological worsening of the preexisting condition. (Ex. 16).

On February 8, 1998, Dr. Nolan elaborated on his earlier opinion, stating that, although
claimant's hand infection had resolved, the swelling and pain from that condition combined with the
preexisting arthritic condition in the right hand to cause the need for treatment. He noted that there
was evidence of relatively acute swelling and synovitis surrounding the arthritis during the December
1997 surgery, which, he opined, indicated a relatively recent exacerbation of the underlying arthritic
process. (Ex. 18).

On February 17, 1998, claimant was examined for the insurer by Dr. McNeill, who opined that,
because claimant is predominantly right-handed, his bilateral STT arthritis condition was unrelated to
his work. (Ex. 21).

CONCLUSIONS OF LAW AND OPINION

Relying on the opinion of Dr. Nolan, the ALJ found that claimant's compensable work injury
combined with his preexisting degenerative right wrist condition and that the compensable injury was
the major contributing cause of the disability or need for treatment of the combined condition. On
review, the insurer contends that the only medical evidence that supports claimant's claim is not .
persuasive. For the following reasons, we agree with the insurer. R

In order to establish compensability under ORS 656.005(7)(a)(B), claimant must show that his
July 2, 1996 injury was the major contributing cause of the disability or need for treatment of the
combined condition. SAIF v. Nehl, 148 Or App 101, on recon 149 Or App 309 (1997); Gregory C. Noble, 49
Van Natta 764, 767 (1997), aff'd mem 153 Or App 125 (1998). Determining the "major contributing cause”
involves evaluating the relative contribution of different causes of an injury or disease and deciding
which is the primary cause. Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 321 Or 416
(1995); Gregory C. Noble, 49 Van Natta at 765-66. Furthermore, given the combination of the preexisting
degenerative wrist condition and the October 2, 1996 work incident, the determination of the major
contributing cause is a complex medical question, the resolution of which requires medical evidence. See
Uris v. Compensation Dept., 247 Or 420, 424 (1967); Kassahn v. Publishers Paper Co., 76 Or App 105, 109
(1985), rev den 300 Or 546 (1986).

Here, medical opinions regarding causation are provided by Dr. Williams, vascular
neurosurgeon, Dr. Nolan, claimant's treating hand surgeon, and Dr. O'Neill, orthopedist.

Dr. Williams, who examined claimant and reviewed his medical history, including the
degenerative changes revealed by the October 5, 1996 x-rays, reported that his current complaints were
due to the severe degenerative changes in claimant's wrist which preexisted and were totally separate
from claimant's work-related infection. Williams further opined that claimant’s acute hand infection was
separate and did not combine, exacerbate, or cause a pathological worsening of the preexisting severe
degenerative changes present in the navicular multangular joint. (Ex. 11).
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After reviewing Dr. Williams' report, Dr. Nolan agreed that claimant had two separate
conditions: (1) a hand infection, resulting from the injury, which had resolved; and (2) STT arthritis, a
separate condition, unrelated to the infection. However, Dr. Nolan disagreed in regard to causation,
opining instead that the arthritis for which surgery was indicated was related to claimant's framing
activities. (Ex. 12).

In a subsequent letter responding to the insurer's questions, Dr. Williams opined that, within
reasonable medical probability, claimant's work activities as a framing and sheetrock carpenter were not
the major cause of the degenerative changes noted in the x-rays of October 5, 1996, that the
degenerative changes preexisted claimant's work at the employer, and that his work at the employer
was not the major contributing cause of a pathological worsening of the preexisting condition. (Ex. 16).

In January 1998, Dr. Nolan elaborated on his earlier opinion. He now opined that claimant's
puncture wound and infection in the right hand combined with and worsened claimant’'s preexisting
arthritis in the right wrist, and that the injury was the major contributing cause of the need for
treatment. He based his opinion on his assumptions that claimant had no symptoms or problems with
either hand at the time he began working at the employer, and that, ever since the puncture wound,
infection and swelling (which itself had resolved), claimant had complained of "new” pain in the right
wrist. Nolan also stated that, after the infection cleared, further work-up revealed claimant's bilateral
wrist arthritis. He then reasoned, in effect, that although the arthritis was bilateral, it was symptomatic
only on the right because the puncture wound was on the right. Therefore, Dr. Nolan concluded that
the work activity at the employer "in combination with claimant's preexisting condition” caused a
pathological worsening of the arthritis in claimant’s right wrist.

Dr. Nolan then explained the discrepancy between his two opinions by stating that claimant
indeed had two separate and unrelated conditions, the hand infection which eventually resolved, and
the STT arthritis, "however, the underlying arthritis condition was exacerbated and worsened by the 10-
29-96 [sic] puncture to the right hand with subsequent swelling and pain. This then brought on and
made the underlying arthritis [become] symptomatic * * * and require treatment.” He again stated that
his opinion was supported by the fact that the arthritis was bilateral, yet was completely asymptomatic
in the left hand. (Ex. 18).

We do not find Dr. Nolan's ultimate opinion persuasive. First, the record establishes that
claimant had experienced increasingly severe, right greater than left, bilateral wrist pain for at least three
months prior to beginning work at the employer, and bilateral hand numbness for even longer.
Moreover, as noted by Dr. Williams, the severe arthritic condition was actually revealed by x-ray when
claimant first sought treatment for his infected hand in October 1996. (Exs. 2, 6, 8, 11-1). Thus, the
assumptions upon which Dr. Nolan bolstered his changed opinion were based on an inaccurate history.
Medical opinions that are not based on a complete and accurate history are not persuasive. Miller v.
Granite Construction, 28 Or App 473, 476 (1977). Thus, although we generally give deference to the
opinion of the attending surgeon, here there are persuasive reasons not to do so. Weiland v. SAIF, 64 Or
App 810, 814 (1983); Argonaut Insurance Co. v. Mageske, 93 Or App 698 (1988).

Moreover, Dr. Nolan's report failed to assess the relative contribution of the preexisting
condition to the need for treatment of claimant's right wrist, as required under Deifz and Noble. Instead,
he offered a conclusory opinion, based on an inaccurate history, which he changed from his earlier
opinion without explanatlon For these reasons, we find that Dr. Nolan's opinions do not meet
claimant's burden of proof

Penalties

As further confirmed by our decision regarding the compensability of the claim, we adopt and
affirm the ALJ's conclusion that the insurer's denial was not unreasonable. Furthermore, we reject
claimant's contention that he is entitled to "full penalties” for the insurer's untlmely denial. Instead, we
affirm the ALJ's assessment of a 15 percent penalty for an untimely denial.2

T We note that neither Dr. Williams' nor Dr. O'Neill's opinions support compensability.

2 As a result of our compensability decision, it is possible that no compensation was "then due” at the time of the
insurer’s denial. Should that be the case, the ALJ's penalty assessment would effectively be zero.
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ORDER

The AL]'s order dated March 13, 1998 is reversed in part and affirmed in part. That portion of
the order that set aside the insurer's partial denials of claimant's right wrist condition is reversed. The
insurer's denials are reinstated and upheld. The ALJ's $3,000 attorney fee award is reversed. The
remainder of the order is affirmed.

July 10, 1998 Cite as 50 Van Natta 1379 (1998)

In the Matter of the Comipensation of
JOYCE L. REEDY, Claimant
WCB Case Nos. 96-03323 & 95-10848
ORDER ON REMAND
Carney, et al, Claimant Attorneys
Michael O. Whitty, Defense Attorney
Lundeen, et al, Defense Attorneys

This matter is before the Board on remand from the Court of Appeals. SAIF Corporation v. Reedy,
153 Or App 122 (1998). Citing amended ORS 656.262(10), the court has reversed and remanded our prior
order for reconsideration. In our prior order, Joyce L. Reedy, 49 Van Natta 643 (1997), we set aside
SAIF's compensability and responsibility denials of claimant's lumbar spondylosis and degenerative disc
disease based on the court's holding in Deluxe Cabinet Wotks v. Messmer, 140 Or App 548, rev den 324 Or
305 (1996).

FINDINGS OF FACT

We adopt the AL]J's findings of fact, except for the last paragraph.

CONCLUSIONS OF LAW AND OPINION

We briefly summarize the relevant facts. Claimant seeks to prove compensability of her lumbar
spondylosis and degenerative disc disease at L4-5 and L5-51. She has sustained four compensable low
back injuries. Claimant compensably injured her low back in June 1986. On July 3, 1986, SAIF accepted
an acute lumbosacral sprain/strain. (Ex. F). On July 11, 1986, Dr. Bachhuber performed a 2-level
laminectomy at [4-5 and L5-S1. (Ex. G). A May 13, 1987 Determination Order awarded 10 percent
unscheduled permanent disability. (Ex. L).

On February 9, 1988, claimant again compensably injured her low back. On April 11, 1988,
SAIF accepted a lumbosacral strain. (Ex. 10). On September 29, 1988, Dr. Mason performed a lumbar
laminectomy at 14-5. (Ex. 25). A June 12, 1989 Determination Order awarded claimant 29 percent
unscheduled permanent disability. (Ex. 46). A February 16, 1990 Opinion and Order increased
claimant's unscheduled permanent disability award to 41 percent. (Ex. 60).

On June 12, 1991, claimant was injured after slipping on a wet floor at work. Liberty Northwest
Insurance Corporation (Liberty) accepted a left buttock contusion. (Tr. 15). The medical opinions
indicated that claimant did not sustain any permanent disability as a result of the June 1991 injury.
(Exs. 74, 75).

On March 14, 1992, claimant injured her tailbone, head and neck after slipping on a wet floor at
work. Liberty accepted a sacral contusion and cervical strain on May 15, 1992. (Ex. 91). A May 27,
1992 Notice of Closure did not award any permanent disability. (Ex. 92).

Claimant returned to Dr. Mason on June 9, 1995 for treatment of low back an@ leg pain. (Ex.
93). SAIF and Liberty subsequently issued denials of compensability and responsibility. Claimant
requested a hearing on the denials.

The ALJ concluded that the February 9, 1988 injury resulted in the pathological worsening and
acceleration of claimant's degenerative lumbar condition and was the major contributing cause of her
treatment in June 1995 and thereafter. The AL] determined that SAIF was responsible for claimant's
lumbar spondylosis and degenerative disc disease.
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In our prior order, we affirmed the ALJ's order on different grounds. We found that claimant's
unappealed 41 percent unscheduled permanent disability award for the 1988 injury included an award
for lumbar spondylosis and degenerative disc disease. Relying on Deluxe Cabinet Works v. Messmer, 140
Or App at 548, we concluded that SAIF's failure to challenge the February 16, 1990 Opinion and Order
on the ground that it included an award for the noncompensable lumbar spondylosis and degenerative
disc disease conditions precluded it from denying that those conditions were part of the 1988 claim. On
that basis, we set aside SAIF's denial.

After our prior order issued, the 1997 Legislature amended ORS 656.262(10). The statute now

provides, in part: '

"Payment of permanent disability benefits pursuant to a determination order, notice of
closure, reconsideration order or litigation order, or the failure to appeal or seek review
of such an order or notice of closure, shall not preclude an insurer or self-insured
employer from subsequently contesting the compensability of the condition rated
therein, unless the condition has been formally accepted.”

The court has reversed and remanded our order for reconsideration in light of the 1997
amendments to ORS 656.262(10). Consistent with the court's directions, we proceed with our
reconsideration.

In Keith Topits, 49 Van Natta 1538 (1997), we held that the 1997 amendments to ORS 656.262(10)
legislatively overruled the Messmer decisions. We concluded, based on the plain and unambiguous
language of the statute, that a carrier’s failure to appeal a permanent disability award does not preclude
the carrier from denying a previously rated degenerative condition.

Here, as in Topits, we conclude that SAIF is not precluded from denying claimant's lumbar
spondylosis and degenerative disc disease under ORS 656.262(10). See Judy A. Tucker, 50 Van Natta 1062
(1998); Patricia A. Landers, 50 Van Natta 299 (1998). Accordingly, we proceed to analyze the merits.

Compensability

In evaluating medical opinions, we rely on those that are both well-reasoned and based on an
accurate and complete history. Somers v. SAIF, 77 Or App 259, 263 (1986). Absent persuasive reasons to
the contrary, we generally defer to the opinion of the treating physician. See Weiland v. SAIF, 64 Or App
810 (1983).

The medical evidence indicates that claimant's lumbar spondylosis and degenerative changes
preexisted her first injury in 1986 and, therefore, those conditions constitute "preexisting conditions”
pursuant to ORS 656.005(24). (Exs. 104-2, 106-19, -26). The medical evidence also establishes that
claimant's compensable injuries combined with the preexisting lumbar spondylosis and degenerative
changes to cause or prolong her disability or need for treatment. (Exs. 104-1, 106-8, -13, -18). Therefore,
we conclude that claimant must establish that a compensable injury was the major contributing cause of
her disability or need for treatment of her current combined condition. ORS 656.005(7)(a)(B).

Claimant was treated by Dr. Mason beginning July 28, 1988. (Ex. 17). On September 29, 1988,
Dr. Mason performed a lumbar laminectomy at L4-5. (Ex. 25). She later returned to Dr. Mason on June
9, 1995 with complaints of bilateral hip and leg pain, greater on the left side. (Ex. 93-1). Dr. Mason
reviewed an MRI scan and found some degenerative joint changes at the lower lumbar levels, but no
evidence of any type of recurrent herniated disc problem. (Ex. 93-2).

On April 5, 1996, Dr. Mason reported to claimant's attorney that claimant's February 1988 injury
and the subsequent surgery at L4-5 caused an acceleration of the degenerative process at that level. (Ex.
103).. He felt that the February 1988 injury and surgery remained the major contributing cause of
claimant’s need for treatment in June and July 1995. (Id.)

Dr. Mason subsequently changed his opinion. In a June 20, 1996 concurrence letter from SAIF,
Dr. Mason said that his diagnosis in June 1995 was lumbar spondylosis and post-operative scarring at
L4-5, and it would be fair to characterize her condition as degenerative disc disease. (Ex. 104-1). He
agreed that all of claimant's injuries and surgeries contributed to her disability and need for treatment
with respect to her condition in June 1995. (Id.) Based on a June 1995 MRI, which was compared with
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a 1991 diagnostic study, Dr. Mason agreed that claimant's condition had not pathologically changed
between June 1991 and June 1995. (Ex. 104-2). He felt that claimant's June 1995 condition did not
represent a new set of operative facts or findings as compared with June 1991. (Id.) Dr. Mason also
agreed with the following;:

"You continue to believe that [claimant's] lumbar spondylosis and lumbar degenerative
changes preexisted her injuries, including her first injury in 1986. You also believe that
each of [claimant's] low back injuries has combined with her preexisting lumbar
spondylosis. In the letter of April 5th, [1996 to claimant's attorney,] you opined that the
injury and surgery in 1988 is the major contributing cause of her current disability and
need for treatment. You no longer hold that opinion. It is now your opinion that in
weighing all the factors that have contributed to claimant’s combined condition
(combined condition meaning the preexisting lumbar spondylosis plus all subsequent
injuries and surgeries), the major contributing cause of her current disability and need
for treatment is her preexisting lumbar spondylosis. This change of opinion was brought
about by having access to all the medical records, and due to a more thorough review of
the entire record.” (Ex. 104-2; emphasis in original).

Although Dr. Mason's June 20, 1996 medical opinion differed from his earlier report to
claimant's attorney, we find his change of opinion to be reasonable in light of his explanation that he
had reviewed all of claimant's medical records and had performed a more thorough review of the
record. See Kelso v. City of Salem, 87 Or App 630, 633 (1987) (medical opinion that provided a reasonable
explanation for the change of opinion was persuasive).

Dr. Mason reaffirmed his June 20, 1996 opinion in a deposition. (Ex. 106-25). He explained
that claimant had degenerative changes in her lumbar spine preexisting the 1986 injury. (Exs. 106-19, -
26). In hindsight, based on the fact that claimant never really got relief from the 1988 surgery, Dr.
Mason felt that the structural arthritic issues of the lumbar spine were the "main players” in producing
claimant's pain in 1988 and also producing pain after the surgery. (Ex. 106-11). He explained:

"She has had two surgeries to her lumbar nerve roots, and according to the patient, even
from the first surgery that she never really had good relief of the nerve pain. So it's
really fair to assume that the structural issues of the lumbar vertebra that were present
even before her original injury, really is the major factor producing her current clinical
symptoms.” (Ex. 106-19).

Dr. Mason concluded that the preexisting lumbar arthritis was the major factor of claimant’s current low
back condition. (Ex. 106-22).

Dr. Mason's conclusion is consistent with Drs. Dordevich and Duff, who examined claimant on
August 15, 1995 on behalf of Liberty. (Ex. 97). They concluded that claimant had chronic intermittent
low back pain due to degenerative disc disease at L4-5 and L5-51. (Ex. 97-4). They found no evidence
of a new injury. (Id.) They felt that claimant's back complaints were due to natural aging and
progression of preexisting degenerative disc disease. (Ex. 97-5). Dr. Mason concurred with their report.
(Ex. 99).

Based on the opinion of Dr. Mason, as supported by Drs. Dordevich and Duff, we conclude that
claimant has not established compensability of her lumbar spondylosis and degenerative disc disease at
14-5 and 15-S1.1 Because claimant has not established a compensable claim, we need not address any
issues of responsibility.

Accordingly, on reconsideration, the AL]'s order dated October 17, 1996 is reversed in part. The

SAIF Corporation's June 21, 1996 denial is reinstated and upheld. The ALJ's attorney fee is also
reversed. The remainder of the AL]J's order is affirmed.

IT IS SO ORDERED.

1m light of our disposition, we need not address SAIF's argument that claimant's’failure to appeal its August 16, 1991
denial establishes that her low back condition was not compensable to SAIF as of the date of the denial.
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In the Matter of the Compensation of
MARK WHITAKER, Claimant
WCB Case No. 97-08418
ORDER ON REVIEW
Susan L. Frank, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Bock and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Lipton's order that: (1) declined to
award an assessed attorney fee under ORS 656.386(1); (2) declined to award an attorney fee for allegedly
unreasonable resistance to the payment of compensatlon under ORS 656.382(1); and (3) declined to
award a penalty for allegedly unreasonable processing of claimant’s injury claim pursuant to ORS
656.262(11). On review, the issues are attorney fees and penalties.

We adopt and affirm the AL]J's order with the following supplementation.

Claimant compensably injured his back on July 7, 1997. He sought treatment and completed a
form 801 and a form 827. The self-insured employer's claims processor received the completed forms
and set up its claim file on July 15, 1997.

Claimant's attorney contacted the claims processor on September 5, 1997. A copy of the claim
file was sent to her.

On September 17, 1997, the claims processor called claimant's attorney and advised that the
claim was still in deferred status. Later that day, the claims processor decided to accept the claim. The
claims processor typed an acceptance letter on September 18, 1997, although it was dated September 17.
On October 16, 1997, claimant's attorney filed a request for hearing alleging a "de facto" denial, as
neither she nor claimant had received notice of acceptance.

On October 27, 1997, the Workers' Compensation Division received a copy of the acceptance
letter along with a copy of a 1502 form, dated September 22, 1997, indicating that the claim had been
accepted.

On November 26, 1997, the employer's counsel wrote to claimant's counsel regarding the
request for hearing. The employer's counsel advised that the claim had been timely accepted by letter
of September 17, 1997. In response, claimant's counsel stated that neither she nor claimant had received
a copy of the acceptance. A copy of the acceptance was faxed to claimant's counsel on December 5,
1997.

On December 19, 1997, the employer's attorney filed a response to claimant's request for
hearing denying, among other things, that claimant sustained a work-related injury or disease.

As of the date of hearing, the claims processor had not received any billings from Dr. Karvonen,
who treated claimant for a lumbar strain and a cervicothoracic strain on five occasions in November
1997.

At hearing, the parties stipulated that the only issue was claimant's entitlement to penalties and
attorney fees. The ALJ concluded that, although the processing of claimant's claim acceptance involved
a series of delays, omissions and misstatements, claimant failed to prove an entitlement to attorney fees
and/or penalties.

On review, claimant cites to Galbraith v. L.A. Pottsratz Const., 152 Or App 790 (1998), and
Kimberly Quality Care v. Bowman, 148 Or App 292 (1997), and asserts that his attorney is entitled to a fee
under ORS 656.386(1) arising out of the employer's response to the hearing request. We disagree, for
the reasons set forth below.

In Bowrnan, the same day the claimant wrote to the employer asking that certain conditions be
formally accepted, he also filed a request for hearing alleging the "de facto” denial of those conditions.
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The employer then submitted a "Response to Issues” containing a check-the-box notation that the
claimant had sustained no work-related injury or disease. Almost a month later, the employer agreed to
accept the disputed conditions. The court held that the carrier's response to the request for hearing
unequivocally expressed the employer's denial of compensability and provided the basis for an attorney
fee on the employer's rescission of that denial. 148 Or App -at 295.

Similarly, in Galbraith, the claimant filed a request for hearing asserting a "de facto” denial of his
claim. The carrier filed a response, which indicated that the claimant was "entitled to no relief.” At the
hearing a month later, the carrier advised the ALJ that it had decided to accept the claim and that the
only issue remaining was whether an attorney fee was warranted. The court, citing Bowman, concluded
that the carrier's response to the request for hearing constituted an "express denial” of compensation
entitling the claimant to an attorney fee under ORS 656.386(1).1 The court explained:

"Claimant was * * * entitled to have SAIF accept or deny the new claim. SAIF did
neither within the time period specified by ORS 656.262(6), but it did pay for claimant's
medical treatment * * *. Having received no response to his new claim, claimant
requested a hearing, on the ground that there had been a de facto denial of that claim.
SAIF's response to that request was that claimant was entitled to no relief on his claim.
Claimant proceeded in the face of that denial, and only then did SAIF accept the claim.”
152 Or App at 7%4.

In this case, unlike Bowman and Galbraith, the employer had already accepted the claim prior to
claimant's request for hearing. 2 Although the employer's September 17, 1997 acceptance letter had not
been received by claimant or his counsel at thé time of the October 16, 1997 request for hearing, the
employer had "unequivocally expressed” its acceptance of the claim to the Workers' Compensation
Department and to claimant’s attorney prior to filing its December 19, 1997 Response to Issues (which
included an "x" mark indicating that it denied that claimant sustained a work related injury).3 Because
claimant's lumbosacral strain claim had already been accepted prior to the filing of claimant's hearing
request, we find this case factually distinguishable from Bowman and Galbraith and decline to construe
the employer's Response to Issues as a "denied claim” for purposes of ORS 656.386(1).

Claimant next contends that he is entitled to a penalty-related attorney fee under ORS 656.382(1)
because the employer's failure to provide timely written notice of claim acceptance constituted an
unreasonable resistance to the payment of compensation.4 Under the circumstances of this case, we
disagree. ‘

Although the employer apparently failed to forward its September 17, 1997 notice of acceptance
to claimant, it had accepted, and paid benefits under, the claim.® Because the employer cannot h

1 For purposes of ORS 656.386(1), a "denied claim" includes "[a] claim for compensation which an insurer or self-insured
employer refuses to pay on the express ground that the injury or condition for which compensation is claimed is not compensable
or otherwise does not give rise to an entitlement to any compensation.”

2 Acceptance is an act whereby the carrier acknowledges responsibility for the claim and obligates itself to provide
benefits under the law. Gerne C. Dalton, 43 Van Natta 1191 (1991); see also Nancy V. Storey, 41 Van Natta 1951 (1989). Notice to the
claimant is not required for a valid acceptance. Id.; see also Patrick A. Getty, 42 Van Natta 1197 (1990). Indeed, the question of
whether notice of acceptance has been properly fumished is one of claims processing, not a question of whether or not a claim has
been accepted. Id.

3 As noted above, in late October 1997, the Workers' Compensation Division received a copy of the employer's
September 17, 1997 acceptance letter and a 1502 form, dated September 22, 1997, indicating that the claim had been timely
accepted. (Exs. 4, 5). By December 5, 1997, claimant's counsel had been notified of the acceptance and faxed a copy of the
acceptance letter, (Exs. 6A, 6B).

4 0Rrs 656.382(1) provides, in pertinent part, that "[i)f an insurer or self-insured employer * * * unreasonably resists the
payment of compensation, the employer or insurer shall pay to the claimant or the attorney of the claimant a reasonable attorney
fee."

3 The record establishes that claimant was paid interim compensation and temporary disability and that the medical bills
presented to the employer's claims processor prior to hearing were processed and paid in a timely fashion. (Ex. 2A; Tr. 26, 27,
32).
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unreasonably resist the payment of compensation that has been paid, SAIF v. Condon, 119 Or App 194,
rev den 317 Or 162 (1993), no basis exists for an attorney fee award under ORS 656.382(1). See Michael E.
Pelcin, 47 Van Natta 1380 (1995) (in the absence of any evidence of unpaid compensation at the time the
carrier failed to forward written notice of claim acceptance to claimant, no fee warranted under ORS
656.382(1)). Further, because the employer had not been presented with Dr. Karvonen's medical billings
prior to the date of hearing,® it cannot be said, on this record, that the employer has unreasonably
resisted payment of this or any other future compensation.”

Finally, claimant asserts he is entitled to a penalty under ORS 656.262(11) to the extent the
employer has not paid for Dr. Karvonen's chiropractic treatments. We decline to address this issue
because it is not ripe for adjudication. Pursuant to the Director's rules, the employer has 45 days from
receipt to timely pay medical bills which are submitted in proper form and clearly show that the
treatment is related to an accepted injury. See OAR 436-009-0030(2). Here, the record establishes that
the employer was first presented with Dr. Karvonen's billing on the day of hearing and also that Dr.
Karvonen provided treatment for both a lumbar strain and a cervicothoracic strain, when the employer
has accepted only a lumbosacral strain.  Therefore, as the AL] noted, the employer's responsibility for
all of this bill has yet to be addressed. To the extent claimant is dissatisfied with the employer's
processing of Dr. Karvonen's bill, he may seek relief before the appropriate forum at the appropriate
time.

ORDER

The ALJ's order dated February 13, 1998 is affirmed.

6 At the January 15, 1998 hearing, the claims processor was presented with a copy of Dr. Karvonen's January 7, 1998
billing, charging $370 for claimant’s five treatments in November 1997. (Ex. 7, Tr. 28).

7 We acknowledge receipt of claimant's "Offer of Supplemental Authority” on this issue while the case was on review.
Claimant has offered a Workers' Compensation Division Order Denying Suspension of Compensation, issued June 9, 1998, in
support of his contention that the employer's claim processing has been unreasonable. While, as a general rule, we may take
administrative notice of agency orders involving the same claimant, see. e.g., Briamn M. Eggman, 49 Van Natta 1835 (1997), we
conclude that the proffered supplemental authority has little or no relevance to the issue before us. Indeed, the appropriateness of
the employer's April 28, 1998 notice to claimant (regarding a May 11, 1998 insurer-arranged medical examination) has no bearing
on the employer's claim processing conduct (i.e., claim acceptance and payment of compensation) prior to the January 15, 1998
hearing.

Iul_v 6, 1998 Cite as 50 Van Natta 1384 (1998)

In the Matter of the Compensation of
DEAN L. WATKINS, Claimant
WCB Case No. 97-05601
ORDER OF ABATEMENT
Bradley P. Avakian, Claimant Attorney
Scheminske, et al, Defense Attorneys

On June 5, 1998, we affirmed an Administrative Law Judge's (AL]'s) order that: (1) set aside its
denial of claimant's right knee suprapatellar plica and chondromalacia conditions; and (2) awarded an
assessed attorney fee of $3,500. Announcing that the parties have resolved their dispute, the insurer
seeks withdrawal of our prior order to await receipt of the parties' proposed settlement.

In light of the insurer's announcement, we withdraw our June 5, 1998 order. On our receipt of
the parties’ proposed settlement, we will proceed with our review of the agreement. Meanwhile, the
parties are requested to keep us advised of any further developments regarding this case.

IT IS SO ORDERED.
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In the Matter of the Compensation of
SIDNEY A. BAER, Claimant
WCB Case No. 97-10145
ORDER ON REVIEW
Bottini, Bottini, et al, Claimant Attorneys
Michael G. Fetrow (Saif), Defense Attorney

Reviewed by Board Members Moller, Bock, and Hall.

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ)
Hazelett's order that: (1) found that claimant's right shoulder injury claim was not barred; and (2)
assessed a penalty for an allegedly unreasonable denial. On review, the issues are claim filing and
penalties. We affirm in part and reverse in part.

FINDINGS OF FACT

Claimant worked for the employer as a carpenter for approximately three weeks beginning on
August 28, 1997. During this period, claimant slipped and fell, injuring his right shoulder.

On December 8, 1997, claimant sought treatment for his right shoulder. On December 15, 1997,
claimant filed a notice of claim with SAIF. On that same date, SAIF issued a denial.

CONCLUSIONS OF LAW AND OPINION

Claim Filing
ORS 656.265 provides, in relevant part:

"(1) Notice of an accident resulting in an injury or death shall be given immediately by
the worker * * *, but not later than 90 days after the accident. * * *

ke o % % *

"(4) Failure to give notice as required by this section bars a claim under this chapter
unless the notice is given within one year after the date of the accident and:

"(a) The employer had knowledge of the injury or death[.]"

Here, claimant did not file his notice of claim until December 8, 1997, arguably more than 90
days after the accident.] Because notice was given within one year of the accident, however, the claim
is not barred if the employer had knowledge of the injury.

Claimant testified that, at the "next break" after the accident, he told his supervisor, Ron Shuler,
that he had slipped on some ice and fallen while working in a freezer. (Tr. 12). According to claimant,
Shuler responded by saying that a lot of people had slipped in the freezer. (Id.)

Sidney Baird worked with claimant in the freezer. He testified that he witnessed the accident
and confirmed that claimant slipped and fell while they worked in the freezer. (Id. at 42). Baird further
explained that they both exited the freezer and claimant told him that claimant intended to tell Shuler
about the accident. (Id. at 43). Baird did not witness claimant informing Shuler about the accident.

Shuler testified that claimant did not inform him about a slip and fall. (Id. at 54). According to
Shuler, he would have filed a report if claimant had told him about an accident. (Id. at 56).

The ALJ found claimant and Baird to be credible. Although not statutorily required, the Board
generally defers to the ALJ's credibility determination. See Erck v. Brown Oldsmobile, 311 Or 519, 526

1 We need not determine the date of claimant's injury nor the precise date claimant gave notice of his claim because of
our determination concerning the employer's knowledge of the injury.
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(1991). Because the ALJ's credibility finding was based upon the observation of claimant' s demeanor,
we defer to that determination. See International Paper Co. v. McElroy, 101 Or App 61 (1990)

Based on claimant's credible testimony, we find a preponderance of evidence that he informed
his supervisor of the accident shortly after its occurrence. Thus, we conclude that the employer had
knowledge of the injury and the claim is not barred. See ORS 656.265(4)(a); Argonaut Insurance v. Mock,
95 Or App 1, 5 (1989) ("knowledge of the injury" should include enough facts as to lead a reasonable
employer to conclude that workers' compensation liability is a possibility and that further investigation
is appropriate).

Penalty

The ALJ also assessed a penalty on the basis that SAIF's denial was unreasonable. In particular,
the ALJ found that SAIF did not have a legitimate doubt as to its liability because it did not conduct a
"reasonable investigation” before issuing its denial. SAIF contests this conclusion, asserting that its
denial was reasonable at the time it issued.

A carrier is liable for a penalty when it "unreasonably delays or unreasonably refuses to pay
compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). In
determining whether a denial is unreasonable, the question is whether the carrier had a legitimate doubt
as to its liability at the time of the denial. Brown v. Argonaut Insurance Company, 93 Or App 588, 591
(1988). "Unreasonableness” and "legitimate doubt” are to be considered in light of all the evidence
available at the time of the denial. Id.

When claimant first saw his treating physician, he reported an injury date of August 20, 1997.
(Ex. 3-1). That date was prior to claimant's employment with the employer. Furthermore, claimant did
not file an accident report or otherwise provide written notification of the accident prior to filing the
Form 801; he also did not identify any witnesses to the accident when he filed his claim.3 (Ex. 4).
Based on such circumstances, we conclude that SAIF had a legitimate doubt as to its liability when it
issued its denial. Thus, SAIF's denial is not unreasonable and it is not liable for a penalty.

Assessed Attorney Fee

Because SAIF requested review and we found that compensation for the right shoulder claim
should not be disallowed or reduced, claimant's attorney is entitled to an assessed fee for services on
review. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee for claimant's attorney's services on review regarding
the claim filing issue is $1,000, payable by SAIF. In reaching this conclusion, we have particularly
considered the time devoted to the issue (as represented by claimant's respondent’s brief), the
complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated February 12, 1998 is affirmed in part and reversed in part. That portion
of the order assessing a penalty is reversed. The remainder of the order is affirmed. For services on
review, claimant’s attorney is awarded an assessed fee of $1,000, to be paid by the SAIF Corporation.

2 The ALJ did not make a find'mg conceming Shuler's credibility. We do not address this issue because, whether or not
Shuler is credible, we conclude that claimant proved he informed the employer of the accident. That is, even assuming Shuler is
credible, we find that claimant's testimony, along with Baird's testimony that claimant intended to tell Shuler about the accident,
constitute a preponderance of evidence that the employer had knowledge of the injury shortly after the accident.

3 In this regard, we disagree with the dissent's position conceming SAIF’s conduct. Up to and throughout the hearing,
P & P
the employer disputed claimant’s assertion that he reported the injury to Ron Shuler. Thus, whatever investigatory actions were
taken by SAIF, based on Shuler's testimony that claimant did not report the incident, it had a legitimate doubt that claimant timely
filed his claim.
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Board Member Hall dissenting in part.

I disagree with the majority that claimant is not entitled to a penalty based on an unreasonable
investigation. The Form 801 has the same date as SAIF's letter denying the claim, showing that SAIF
conducted no investigation concerning the claim. If SAIF had performed even a cursory investigation, it
would have learned that claimant reported to his treating physician that, while working for the
employer, he slipped and fell while working in a freezer. (Ex. 3). Confirmation that claimant's work
for the employer was in a freezer, along with the identification of claimant's coworker, Sidney Baird,
also was readily available from the employer. Because SAIF did not perform even these simple acts to
investigate, instead simply issuing a denial in response to the Form 801, I would find that SAIF's
conduct was unreasonable and it is liable for a penalty.

July 10, 1998 Cite as 50 Van Natta 1387 (1998)

In the Matter of the Compensation of
BRENDA DODSON, Claimant
WCB Case No. 95-09444
ORDER ON REVIEW
Willner & Associates, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

Reviewed by Board Members Biehl, Bock and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that upheld the
SAIF Corporation's denial of her occupational disease claim for fibromyalgia. On review, the issue is
compensability.

We adopt and affirm the AL]J's order with the following supplementation.

At hearing, claimant argued that her exposure to the polluted air at Taylor Hall was the major
contributing cause of her fibromyalgia condition.” The AL]J found that less than 50 percent of the time
claimant spent at Taylor Hall involved activities as an employee and the rest of the time was spent as a
student or in the performance of duties for outside sources. The ALJ reasoned that, assuming claimant
has fibromyalgia and her exposure at Taylor Hall was 100 percent of the cause of the fibromyalgia, her
job-related exposure was not sufficient to meet her burden of proof.

Claimant contends that even if she was working half of the time as a student and half of the
time as an employee, Taylor Hall's polluted air caused her to contract an occupational disease, i.e.,
fibromyalgia. She relies on Dr. Gillette's opinion that her exposure at Taylor Hall was the major
contributing cause of her flbromyalgla condition. Claimant argues that Dr. Gillette did not distinguish
between "full-time” and "part-time” employee-patients in discussing the etiology of fibromyalgia and,
therefore, there is no basis for concluding that claimant’s role at Taylor Hall should affect the outcome of
the case. We disagree.

An occupational disease is "any disease or infection arising out of and in the course of employment
caused by substances or activities to which an employee is not ordinarily subjected or exposed other than
during a period of regular actual employmnent." ORS 656.802(1)(a) (emphasis added). Under ORS
656.802(2)(a), claimant must prove that employment conditions were the major contributing cause of the
disease. Claimant has the burden of proving that the occupational disease is compensable and of
proving the nature and extent of disability. ORS 656.266.

We agree with the ALJ's conclusion that claimant has not established that the majority of her
exposure at Taylor Hall was work-related and she did not establish compensability of her occupational
disease claim. We therefore affirm the AL]J's order.

ORDER

The ALJ's order dated December 26, 1997 is affirmed.
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Board Member Haynes specially concurring.

Although I agree with the lead opinion’s conclusion, I write separately to indicate that I would
also affirm on the basis that the medical evidence is insufficient to establish compensability.

Even if I assume, without deciding, that claimant does indeed have fibromyalgia and all of her
exposure at Taylor Hall was work-related, the medical evidence does not establish that those conditions
were the major contributing cause of her fibromyalgia condition. For the following reasons, I am not
persuaded by Dr. Gillette's opinion. Dr. Gillette testified that "something” at Taylor Hall triggered an
immunological response that resulted in claimant's fibromyalgia. (Tr. 50). He could not explain the
precise mechanism or explain what the "something” was. (Tr. 51, 84, 86). Dr. Gillette testified that the
immunological response was "theoretical” and he was not sure what actually triggers fibromyalgia. (Tr.
82). Nevertheless, he felt in claimant's case that it was "probable” that something in Taylor Hall had
triggered her fibromyalgia. (Id.) He relied on the temporal relationship between claimant's time spent
at Taylor Hall and her reported symptoms. (Tr. 86, 87).

Dr. Gillette's opinion is not persuasive because it is speculative and not based on medical
probability. He was unable to identify a causal agent for claimant’s fibromyalgia and he relied on the
temporal relationship between the development of claimant's symptoms and her activities at Taylor
Hall. Furthermore, Dr. Gillette acknowledged that none of the specific substances found in the air at
Taylor Hall had been proven to cause fibromyalgia. (Tr. 82-83). Dr. Gillette's opinion is not well-
reasoned and is insufficient to establish compensability.

None of the other medical opinions support compensability of claimant's fibromyalgia. Dr.
Burton, Associate Director, Occupational and Environmental Toxicology at OHSU, found no evidence of
a toxic exposure, toxicologic illness or building-related illness in claimant's case. (Ex. 7-13). Dr. Burton
diagnosed depression associated with multiple somatic complaints and opined that the major
contributing cause of claimant's symptoms was her underlying depression, which was unaffected by an
occupational exposure. (Ex. 7-13, -15). He testified that there was no scientific literature to support any
toxicologic or allergic cause of fibromyalgia. (Ex. 10-10). Furthermore, Dr. Burton concluded that there
were not any organic, physical things in the building that could have resulted in claimant's symptoms.
(Ex. 10-22).

Dr. Ochoa, neurologist, reported that claimant's complaints fit a somatoform pseudoneurological
disorder. (Ex. 8a-35). He felt that her psychological condition accounted for most, if not all, of her
complaints. (Ex. 8a-38).

Dr. Bardana, who is board certified in allergy and immunology, reported that there was no
evidence that claimant's symptoms were caused or aggravated by any exposure to indoor pollutants
while at work or studying at Taylor Hall. (Ex. 8c-23). He opined that the scientific literature had failed
to associate fibromyalgia with any specific causation and he was unaware of any convincing or
consistent medical studies that had associated fibromyalgia with indoor pollution of any kind. (Ex. 8c-
24). '

Dr. Klecan, psychiatrist, concluded that the preponderance of evidence indicated that claimant
had no physical illness or disorder. (Ex. 9-6). He concluded that dependent, somatizing,
hypochondriacal and suggestible personality traits were present within probability. (Ex. 9-7).

For the foregoing reasons, I would also conclude that claimant has not established that her
employment conditions were the major contributing cause of her fibromyalgia condition.
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In the Matter of the Compensation of
JOHN J. DRONKERS, Claimant
WCB Case No. 97-05107
SECOND ORDER ON RECONSIDERATION
Starr & Vinson, Claimant Attorneys
William J. Blitz, Defense Attorney

On May 20, 1998, we affirmed an Administrative Law Judge's (AL]'s) order that: (1) decreased
claimant's scheduled permanent partial disability (PPD) award for loss of use or function of the right
upper extremity from 25 percent (48 degrees) of the right arm, as granted by an Order on
Reconsideration, to 27 percent (40.5 degrees) of the right forearm; and (2) decreased claimant's
scheduled PPD award for loss of use or function of the left upper extremity from 25 percent (48 degrees)
of the left arm, as granted by an Order on Reconsideration, to 25 percent (37.5 degrees) of the left
forearm. The self-insured employer sought reconsideration of our May 20, 1998 order, reiterating its
previously asserted position that the Director lacked authority to refer the claim to a medical arbiter
under ORS 656.268(7)(a). On June 19, 1998, we issued an Order on Reconsideration adhering to and
republishing our May 20, 1998 order.

We have now received claimant's separate motion for reconsideration of our May 20, 1998 order.
On reconsideration, claimant seeks an impairment value for decreased elbow pronation and an out-of-
compensation attorney fee.

As a preliminary matter, we note that the introductory paragraphs of our May 20, 1998 Order on
Review and our June 19, 1998 Order on Reconsideration incorrectly identified the amount of scheduled
PPD granted by the Department's reconsideration order. In addition, although the ALJ decreased the
Department's award, the introductory paragraphs of these orders incorrectly stated that the AL]J
increased the award. These errors have been corrected in the introductory paragraph of this order.l

We turn to claimant's contention that the AL] and the Board erred in not awarding an
impairment value for claimant's reduced elbow pronation. Where a medical arbiter is used, impairment
is determined by the arbiter except where a preponderance of medical opinion, from the attending
physician or other physicians with whom the attending physician concurs, establishes a different level of
impairment. ORS 656.245(2)(b)(B) and 656.268(7); OAR 436-035-0007(13); Koitzsch v. Liberty Northwest
Ins. Corp., 125 Or App 666, 670 (1994). Here, the AL] concluded that a preponderance of the medical
opinion indicated that claimant's diminished ranges of motion were not due to his compensable carpal
tunnel syndrome (CTS). The AL]J relied on the treating physician's concurrence with Dr. Donahoo's
opinion that "[t]he decreased range of motion in the shoulders, elbow, wrists and intrinsic joints of the
hands is a combination of [claimant's] age, tendinous makeup, and his underlying arthritic condition
[and the] carpal tunnel syndrome [and] truck driving on the trip to Idaho did not produce this
constellation of symptoms.” The ALJ also noted that the medical arbiter "did not opine about the causes
of that impairment.”

On reconsideration, claimant contends that the objective medical evidence establishes that the
upper extremity osteoarthritis is limited to his hands and finger joints, and does not affect his elbows.
Claimant also challenges the AL]'s conclusion that the arbiter did not address the cause of his reduced
elbow pronation. Specifically, claimant contends that the arbiter's opinion supports a causal relationship
between the CTS and the reduced elbow pronation because the arbiter did not attribute the loss of
pronation to arthritis in the elbows. Claimant relies on the following language in the arbiter's opinion:

"Osteoarthritis is causing some limitation of finger ROM and may be .contributing to
some of [claimant's] wrist pain and weakness. I do not have an objective basis to
proportion the relative contribution of these two conditions, but would clinically estimate
that carpal tunnel was responsible for 50-75% of [the] hand weakness and pain, and
100% of the sensory loss."

T Whereas the Order on Reconsideration made an award for the right and left arms, the ALJ's award was made for the
right and left forearm. That change resulted in a reduced award. See ORS 656.214(2)(a) and (b).
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We do not agree that the objective medical evidence establishes that claimant has no arthritis in
his elbows. The only medical evidence addressing this issue is Dr. Donahoo's opinion that the reduced
elbow pronation is attributable to age, tendinous makeup, and arthritis, rather than the compensable
CTS. The remaining medical record, including the arbiter's opinion, does not address the etiology of
claimant's reduced elbow pronation. Claimant urges us to impute a causal relationship from the fact
that the arbiter identified the reduced elbow pronation and did not expressly attribute it to a cause other
than the compensable CTS. Medical evidence rating an impairment and describing it as consistent with
a compensable injury does support a finding that the impairment is due to the compensable injury when
the record discloses no other possible source of impairment. See SAIF v. Danboise, 147 Or App 550, 553,
rev den 325 Or 438 (1997). Here, however, the treating physician concurred with Dr. Donahoo's
identification of other possible sources of impairment, i.e., claimant's age, tendinous makeup and
arthritis. On this record, we conclude that the preponderance of the evidence does not establish that
the reduced elbow pronation is due to the compensable CTS.

We turn to the issue of attorney fees. Claimant's counsel contends that he is entitled to an
attorney fee for his counsel's services at hearing, in the amount of 25 percent of the difference between
the ALJ's award of PPD and the lesser award at closure. We disagree. The Department's
reconsideration order awarded claimant's attorney an out-of-compensation fee equal to 10 percent of any
increase in PPD beyond the amount awarded at claim closure. Claimant's attorney is not entitled to a
separate 25 percent out-of-compensation fee for his services at hearing. Such a fee is authorized only
when the AL]J increases the amount of PPD awarded under a Department reconsideration order. ORS
656.386(2); OAR 438-015-0040(1). Here, the AL] reduced the PPD awarded under the Department's
reconsideration order. '

In summary, we continue to hold that claimant is not entitled to an impairment value for
reduced elbow pronation. We further conclude that claimant's attorney is not entitled to an out-of-
compensation fee for his services at hearing. Accordingly, we withdraw our June 19, 1998 Order on
Reconsideration and our May 20, 1998 Order on Review. On further reconsideration, we adhere to and
republish our May 20, 1998 Order on Review and our June 19, 1998 Order on Reconsideration, as
supplemented herein. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

July 10, 1998 . Cite as 50 Van Natta 1390 (1998)

In the Matter of the Compensation of
GEORGE D. HIXON, Claimant
WCB Case Nos. 97-07984 & 96-03728
ORDER ON REVIEW
Hilda Galaviz, Claimant Attorney
Jerome P. Larkin (Saif), Defense Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.

Claimant requests review of Administrative Law Judge (ALJ]) Tenenbaum's order that: (1)
upheld Liberty Northwest Insurance Corporation's partial denial of claimant's "new injury” claim for a
cervical condition (C5-6 herniated disc); (2) upheld the SAIF Corporation's partial denial of claimant's
"new injury" claim for the same condition; and (3) declined to assess penalties for Liberty's alleged
discovery violation and allegedly unreasonable denial. On review, the issues are compensability,
responsibility, and penalties. We affirm.

FINDINGS OF FACT

We adopt the AL]'s findings of fact which we summarize as follows. In August 1988, claimant
suffered a compensable injury to his neck at a SAlF-insured employer not a party to this claim.
Claimant was diagnosed with a herniated disc at C6-7 for which three surgeries were performed. (Exs.
5,17, 27). Diagnostic studies revealed a small central disc bulge at C5-6. (Exs. 8, 9, 12, 28). In October
1993, claimant suffered a compensable injury to his neck at a different employer, insured by Liberty,
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also not a party to this claim. Claimant was diagnosed with a herniated disc at C7-T1 on the right, for
which surgery was performed. (Ex. 61). Diagnostic studies showed mild, diffuse annular bulging at C5-
6. (Ex. 58).

Beginning in about the summer of 1994 to August 1995, claimant worked for Liberty's insured.
In April 1995, he sought treatment from Dr. Brett for assessment of his ongoing neck and low back pain
with bilateral arm and leg dysesthesia. Claimant reported no work incidents to Dr. Brett at this time.
After imaging studies, Dr. Brett noted some central bulging at C5-6, no other significant pathology, and
no evidence of neural impingement, spinal canal compromise or spinal cord compression. Dr. Brett
opined that claimant's current symptoms were related to the 1993 injury and surgery, and that claimant
remained medically stationary. (Exs. 73 through 76). On December 5, 1995, Dr. Brett again evaluated
claimant for neck and referred right scapular and shoulder pain. Brett found no radicular pain or any
objective neurologic deficit, but did find ongoing moderate paracervical muscle spasm and reduced
cervical range of motion, which he related to claimant's continued work in heavy construction. He
found that claimant remained medically stationary. He also noted claimant's disc protrusion at C5-6.
(Ex. 78).

On January 10, 1996, claimant filed a claim with Liberty for neck and low back injuries sustained
during his employment with Liberty's insured in 1994 and 1995. (Ex. 77).

In March 1996, claimant was examined for Liberty by Drs. Smith and Hamby. They diagnosed a
cervical strain and a lumbar strain, by history, as a result of the four reported injuries of 1994 and 1995.
They opined that those injuries were the major contributing cause of claimant's need for treatment in
April and December 1995, but that claimant's reduced range of motion in the cervical spine was due to
his injuries occurring in 1993 and earlier. (Ex. 82). On April 4, 1996, Liberty denied claimant's C5-6
disc protrusion and lumbar strain conditions. (Ex. 83). : '

In January 1997, claimant returned to Dr. Brett for evaluation of his continuing neck and bilateral
arm complaints. Subsequent to imaging studies, Dr. Brett concluded that claimant's complaints were
arising from the C5-6 level and recommended anterior cervical discectomy and fusion at C5-6. (Ex. 87).
Also in January 1997, Dr. Hamby reviewed his earlier written report for Liberty. (Ex. 86).

On June 5, 1997, claimant compensably injured his low back, head and neck while working for
SAIF's insured. (Ex. 89). On July 3, 1997, as amended September 29, 1997, SAIF accepted disabling
"low back contusion/strain, occipital contusion and neck strain.” (Ex. 102).

On July 1, 1997, Dr. Brett opined that claimant's C5-6 disc herniation was a direct result of the
multiple work injuries sustained while employed at Liberty's insured. (Ex. 103). On July 3, 1997, Dr.
Brett found that claimant was continuing to experience neck and right scapular pain, but no radicular
pain or clear-cut radicular symptoms into either upper extremity or long tract findings to suggest
myelopathy. He noted that a repeat MRI showed a central disc protrusion persisting at C5-6 and
slightly worse with some posterior displacement of the spinal cord and spinal stenosis. (Ex. 99). On
August 1, 1997, subsequent to additional studies, Dr. Brett opined that claimant's pain into the right
arm was due to chronic C7 and C8 radiculopathy. He also opined that claimant had a worsening disc
protrusion centrally at C5-6, which he (Brett) thought to be the source of claimant's ongoing neck
discomfort and referred interscapular and right scapular pain. (Exs. 110, 111).

On September 2, 1997, Dr. Bergquist evaluated claimant's C5-6 disc condition for SAIF. (Ex.
113).

On September 25, 1997, and again on October 13, 1997, claimant requested copies of his
timecards while working at Liberty's insured. (Exs. 115A, 118A).

On September 26, 1997, as amended December 19, 1997, SAIF partially denied claimant's C5-6
disc herniation, on the ground that the June 5, 1997 injury at SAIF's insured was not the major
contributing cause of that condition. (Ex. 115).

CONCLUSIONS OF LAW AND OPINION

The ALJ concluded that claimant had failed to establish that his need for treatment and disability
for his C5-6 disc condition were caused in major part by his employment at either Liberty's or SAIF's
insured. We agree.



1392 George D. Hixon, 50 Van Natta 1390 (1998)

Here, the uncontroverted evidence indicates that claimant's C5-6 disc condition preexisted his
employments at each employer. Therefore, he must prove that either the 1994/1995 work injuries at
Liberty's insured or the June 1997 injury at SAIF's insured was the major contributing cause of the need
for treatment and disability of the C5-6 herniated disc. ORS 656.005(7)(a)(B); SAIF v. Nehl, 148 Or App
101, recon 104 Or App 309 (1997); Gregory C. Noble, 49 Van Natta 764, 767 (1997), aff'd mem 153 Or App
125 (1998).

Determination of the major contributing cause involves evaluating the relative contribution of
different causes of claimant's need for treatment of the combined condition and deciding which is the
primary cause. Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 320 Or 416 (1995); Gregory C.
Noble, 49 Van Natta at 765-66. Furthermore, given the combination of the preexisting disc bulge at C5-6
and the two distinct work injuries in 1994-5 and 1997, the determination of the major contributing cause
is a complex medical question, the resolution of which requires medical evidence. See Uris v.
Compensation Dept., 247 Or 420, 424 (1967); Kassahn v. Publishers Paper Co., 76 Or App 105, 109 (1985), rev
den 300 Or 546 (1986).

In evaluating medical opinions, we rely on those that are both well-reasoned and based on an
accurate and complete history. Somers v. SAIF, 77 Or App 259, 263 (1986). Absent persuasive reasons to
the contrary, we generally defer to the opinion of the treating physician. See Weiland v. SAIF, 64 Or App
810 (1983). After our de novo review of the record, we agree with the AL]J that there are persuasive
reasons not to defer to Dr. Brett's opinions regarding the cause of claimant's C5-6 disc condition.

First, as discussed by the AL], Dr. Brett failed to explain the change in his opinion regarding the
cause of claimant's C5-6 disc condition. In April and again in December 1995, Brett opined that claimant
had no significant new pathology at C5-6. Yet, in July 1997, he opined that claimant's C5-6 disc
herniation was a direct result of the multiple work injuries he sustained while employed at Liberty's
insured. (Compare Exs. 74, 103). Then, on August 1, 1997, Brett opined, again without explanation, that
"pathologic worsening [of the C5-6 disc protrusion] did occur with his new injuries of April 19, 1995 (sic)
and again on June 5, 1997" and that the new injury of June 5, 1997 was the major contributing factor to
claimant’s need for surgery at C5-6. (Ex. 110). Finally, Brett stated that he felt that claimant's April 19,
1995 (sic) injury contributed "somewhat" to the pathology at C5-6, but, "were it not for his injury of
[June 6, 1997], I do not feel that he would require operative intervention at this time." (Ex. 111).

Not only are Dr. Brett's changed opinions regarding causation unexplained, but they are
undermined by his own findings in 1995 (during the period of claimant's work incidents with Liberty's
insured) that claimant had no new pathology at C5-6. Moreover, as noted by the ALJ, Dr. Brett
provided no explanation for his changed opinion regarding claimant's need for surgery. In January
1997, five months prior to the injury at SAIF's insured, Brett opined that claimant required anterior
cervical diskectomy at C5-6. Subsequent to that injury, Brett opined that claimant would not need
surgery at C5-6 absent the June 5, 1997 injury.

Finally, because Dr. Brett provided no evaluation of the relative contributions to claimant's C5-6
disc by his diagnosed degenerative disc disease, prior neck injuries and surgeries, as required by Deitz
and Noble, we find additional reason not to find his opinion persuasive.

After reviewing claimant's cervical studies back to 1988, Dr. Bergquist opined that there had not
been any pathological worsening of claimant's C5-6 disc bulge since that time. He attributed claimant's
ongoing complaints of neck pain to the degenerative disc disease present since at least 1988, and opined
that the preexisting degenerative condition was the major contributing cause of claimant's need for
treatment. (Ex. 113).

Dr. Hamby initially opined, based on the medical history he obtained from claimant, that the
major contributing cause of claimant's need for treatment in April and December of 1995 were the four
separate job injuries sustained at Liberty's insured. (Ex. 82-12). However, subsequent to further review
of claimant’s history and Dr. Brett's April and December 1995 chart notes, Dr. Hamby concluded that
claimant's soft tissue strains had combined with his preexisting cervical and lumbar conditions to cause
or prolong his disability, and that the preexisting conditions were the major contributing cause of
claimant's need for treatment in April and December 1995. Like Dr. Bergquist, Dr. Hamby also opined
that claimant's C5-6 disc, which had been present since 1988, was a mild bulge, not a herniation, and
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that it was not caused in major part by the work incidents at Liberty's insured. Finally, based on EMG
studies of July 1997, Dr. Hamby concluded that the bulge at C5-6 was not causing claimant's current
symptoms, and that claimant's work restrictions were due to his earlier injuries and surgeries to his
spine. (Ex. 121A-22).

We find both Dr. Bergquist's and Dr. Hamby's opinions more persuasive than the unexplained
changes of opinion provided by Dr. Brett. Therefore, we conclude that claimant has failed to prove that
his C5-6 disc and need for treatment or disability are compensably related to his employment.

Because claimant's C5-6 disc condition is not compensable, we need not address the issue of
responsibility.

Penalties

We adopt and affirm that portion of the ALJ's opinion that Liberty's failure to provide discovery
was not unreasonable.

In addition, because there were no amounts due at the time of Liberty's allegedly unreasonable
denial, there is no basis for a penalty. ORS 656.262(11)(a); Wacker Siltronic v. Satcher, 103 Or App 513
(1990). Moreover, claimant is not entitled to an assessed attorney fee under ORS 656.382(1) because the
insurer did not unreasonably resist the payment of compensation. SAIF v. Condon, 119 Or App 194
(1993).

ORDER

The ALJ's order dated March 12, 1998 is affirmed.

Tuly 10, 1998 ' . Cite as 50 Van Natta 1393 (1998)

In the Matter of the Compensation of
JAN M. HULKE, Claimant
WCB Case No. 97-08431
ORDER ON REVIEW
Charles L. Lisle, Claimant Attorney
Ronald W. Atwood, Defense Attorney

Reviewed by Board Members Hall and Moller.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Michael V.
Johnson's order that affirmed an Order on Reconsideration that awarded 5 percent (16 degrees)
unscheduled permanent disability for a right shoulder condition. On review, the issue is extent of
unscheduled permanent disability.

We adopt and affirm that portion of the ALJ's order regarding claimant's non-impairment
factors, with the following supplementation to address claimant's arguments regarding impairment.

In September 1995, claimant experienced the progressive onset of pain and limitations in the use
of her right arm and shoulder. On October 9, 1996, Dr. Weiner performed surgery, which he identified
as 'right anterior shoulder modified Bankart reconstruction and capsular shift procedure.” (Exs. R22,
R23, R33-2). On April 3, 1997, Dr. Weiner declared claimant medically stationary and released her to
regular work. (Exs. R27, R29). The claim was closed by a May 21, 1997 Determination Order that
awarded 1 percent unscheduled permanent disability for reduced range of motion in the right shoulder.
(Ex. R30).

Claimant requested reconsideration and, among other issues, requested promulgation of a
temporary rule for her "right anterior shoulder modified Bankart reconstruction and capsular shift
procedure,” on the basis that OAR 436-035-0330(13) provided no impairment value for that surgery. The
request for a temporary rule was denied. An arbiter panel was appointed and, based on their
impairment findings, the October 3, 1997 Order on Reconsideration awarded a total of 5 percent
unscheduled permanent disability for the right shoulder. (Ex. R34). Claimant requested a hearing.
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At hearing, claimant argued that she should be awarded additional unscheduled permanent
disability under OAR 436-035-0330(13) for a "total shoulder arthroplasty,” and for non-impairment
factors. The AL]J found that claimant had not sustained a "total shoulder arthroplasty” and that she had
been released to regular work. Therefore, the ALJ concluded that claimant was not entitled to
additional unscheduled permanent disability.

On review, claimant continues to seek additional unscheduled permanent disability based on a
"total shoulder arthroplasty” pursuant to OAR 436- -035-0330(13)1, or, alternatively, a temporary rule for
her "right anterior shoulder modified Bankart reconstruction and capsular shift procedure” under ORS
656.726(3)(f)(C). We reject both requests.

Claimant refers to no medical evidence in support of her contention, relying instead on
definitions of "arthroplasty” as provided in medical dictionaries. Dr. Weiner, claimant's attending
physician, reported the surgery he performed as ‘right anterior shoulder modified Bankhart
reconstruction and capsular shift procedure,” which he also identified as "anterior shoulder
reconstruction surgery.” (Exs. R22, R23, R25, R27). There is no medical evidence that the surgery
performed on claimant's right shoulder was a "total shoulder arthroplasty.” (Exs. R22, R24, R26, R32).
Thus, because there are no medical findings in the record to establish that claimant underwent a "total
shoulder arthroplasty,” she has not established an impairment ratable under ORS 436-035-0330(13).

Finally, we need not address claimant's alternative argument regarding a temporary rule, as she
withdrew that argument at hearing. (Claimant's Opening Argument at 4).

ORDER

The AL]J's order dated April 6, 1998 is affirmed.

1 OAR 436-035-0330(13) provides in relevant part:

"Shoulder surgery is rated as follows:

"h k Kk N W

"Total shoulder arthroplasty 30%"
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In the Matter of the Compensation of
FLOYD L. SHELTON, Claimant
WCB Case No. 97-07211
ORDER ON REVIEW
Schneider & Hooton, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Hall and Haynes.

The insurer requests review of Administrative Law Judge (ALJ]) Livesley's order which
determined that claimant's claim was prematurely closed. On review, the issue is premature claim
closure. :

We adopt and affirm the AL]J's order with the following supplementation.

Claimant sustained a compensable injury on November 18, 1996 that the insurer accepted as a
lumbosacral strain. In March 1997, Dr. Blome became claimant's attending physician and diagnosed
depression. (Ex. 9). On May 5, 1997, the insurer closed the claim by Notice of Closure, which found
that claimant was medically stationary on March 19, 1997, based on the medical report of an examining
physician, Dr. Hills. After claim closure, Dr. Blome was asked if he concurred with the Hills report, but
indicated that he did not. (Ex. 16).
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Claimant requested reconsideration of the closure notice, raising several issues, including
premature claim closure. A September 4, 1997 Order on Reconsideration affirmed the Notice of Closure,
finding that the closure was not premature. Claimant requested a hearing.

The ALJ found that the claim was prematurely closed. In reaching this conclusion, the AL]J
reasoned that, because there was no showing that claimant's depression condition was medically
stationary prior to claim closure, claimant was not medically stationary with respect to all injury-related
conditions as required by Rogers v. Tri-Met, 75 Or App 470 (1985). Therefore, the closure was improper.
The AL]J also determined that the accepted back condition could be expected to improve with additional
treatment, based on Dr. Blome's opinion that a combination of physical medicine and psychological
treatment would improve claimant's back pain.

Citing James L. Mack, 50 Van Natta 338 (1998), the insurer contends on review that the focus
should be on accepted conditions at the time of claim closure in determining whether a claim is
prematurely closed. See also Julio C. Garcia-Caro, 50 Van Natta 160 (1998) (in the absence of evidence that
unaccepted conditions were "direct medical sequela” of the accepted condition, as opposed to the
accidental injury from which the accepted condition arose, the claimant was not entitled to permanent
disability based on the unaccepted conditions). Inasmuch as claimant's depression condition was not an
accepted condition, the insurer asserts that the ALJ incorrectly considered that condition in finding that
the claim was prematurely closed.

Following closure of the claimant's injury claim for a number of accepted physical conditions,
the carrier in Mack accepted several other conditions, including reactive depression. Although the carrier
reopened the claim for the processing of these "post-closure” accepted conditions, the claimant
contended that the initial closure was premature because the record did not establish that his
psychological condition was medically stationary when the claim was closed. Relying on Utera v. Dept. of
General Services, 89 Or App 114, 116 (1987), the claimant contended that his injury-related psychological
condition should have been considered at claim closure and, because it had not, the closure must be set
aside as premature.

We disagreed with the claimant's contention. Citing the 1997 amendments to ORS 656.262(7)(c),
we noted that "if a condition has been found compensable after claim closure, the [carrier] shall reopen
the claim for processing regarding that condition.” In light of that statutory amendment, we concluded
that a determination of whether a claim has been prematurely closed must focus only on those
conditions accepted at the time of closure. We found further support for our conclusion in other
provisions of the aforementioned statutory amendment that require a carrier to issue an "updated notice
of acceptance that specifies which conditions are compensable” and state that any objection to the
updated notice "shall not delay claim closure pursuant to ORS 656.268." In addition, we considered our
reasoning consistent with the rationale expressed in Anthony J. Telesinanich, 49 Van Natta 49, 51 (1997),
on recon 49 Van Natta 166 (1997), and Bernard G. Hunt, 49 Van Natta 223 (1997), that only conditions that .
were accepted at claim closure were ratable and that "post-closure” accepted conditions must be
remanded to the carrier for further processing.

Here, like Mack, there were pre-closure references to an injury-related, unaccepted psychological
condition. However, unlike Mack, there has been no "post-closure” acceptance of claimant's
psychological condition. Therefore, there is an issue of whether the Mack rationale applies to cases such
as this. However, we need not determine that issue because we agree with the ALJ's reasoning and
conclusion that Dr. Blome's opinion establishes that claimant's accepted back condition could be
expected to improve with additional medical treatment consisting of physical medicine and psychological
treatment. Therefore, considering claimant's accepted back condition, we agree with the ALJ that the
claim was prematurely closed.

Claimant's attorney is entitled to an assessed fee for services on review concerning the
premature claim closure issue. ORS 656.382(2). After considering the factors set forth in OAR 438-15-
010(4) and applying them to this case, we find that a reasonable fee for claimant's attorney's services on
review concerning the premature closure issue is $750 payable by the insurer. In reaching this
conclusion, we have particularly considered the time devoted to the issue (as represented by claimant's
respondent'’s brief), the complexity of the issue, and the value of the interest involved.
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ORDER

The ALJ's order dated March 24, 1998 is affirmed. For services on review, claimant's attorney is .
awarded an assessed fee of $750, to be paid by the insurer.

July 13, 1998 Cite as 50 Van Natta 1396 (1998)

In the Matter of the Compensation of
MICHAEL C. REDDIN, Claimant
WCB Case Nos. 97-05669 & 97-00730
ORDER ON REVIEW
Cole, Cary, et al, Claimant Attorneys
Reinisch, et al, Defense Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by Board Members Moller and Hall.

AIG Claim Services requests review of Administrative Law Judge (AL]) McWilliams’ order that:
(1) set aside its partial denial, issued on behalf of ADIA Services, of claimant's current left shoulder
condition; and (2) upheld the SAIF Corporation's partial denial, issued on behalf of Battery X-Change &
Repair (Battery), of the same condition. In the event that its denial is upheld, AIG/ADIA contends that
this matter should be remanded to the AL]J to resolve its cross-appeal of the temporary disability and
permanent disability awarded by an Order on Reconsideration. In his respondent's brief, claimant
contends that, if we affirm the ALJ's decision setting aside AIG/ADIA's denial, the Order on
Reconsideration must be modified to set aside as premature the Determination Order that closed his
1994 injury claim with AIG/ADIA. In addition, claimant has submitted with his respondent's brief a
one-page document for admission into evidence. We treat claimant's submission as a motion for
remand. See Judy A. Britton, 37 Van Natta 1262 (1985). On review, the issues are compensability,
responsibility, remand, premature claim closure, temporary disability, and extent of unscheduled
permanent disability. We affirm in part and modify in part.

FINDINGS OF FACT

We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Compensability
We adopt and affirm the ALJ's order regarding this issue, with the following supplementation.

Based on the opinion of claimant's treating orthopedist, Dr. Macha, the ALJ concluded that
claimant had proved that his current left shoulder condition, diagnosed as unidirectional (anterior)
instability superimposed on multidirectional instability and involving the biceps labral complex and the
inferior labrum, was related in major part to his prior accepted 1991 injury with SAIF/Battery and his
accepted 1994 injury with AIG/ADIA.1

1 The ALJ did not identify the statute that was applied to determine that claimant's current condition is compensable, but
it appears that she applied ORS 656.005(7)(a)(A), which provides that "[n]o injury or disease is compensable as a consequence of a
compensable injury unless the compensable injury is the major contributing cause of the consequential condition.” Because the
statutory language refers to the consequence of 4 compensable injury, it is questionable whether the statute applies to cases such as
this one, where the medical evidence indicates that the major cause of the consequential condition is the combination of muitiple
accepted injuries. However, we need not address that question in this case because the parties do not challenge the ALJ's
application of the statute. In any event, if such a challenge had been raised, we would conclude that the last injurious exposure
rule (called "last injury rule” in the successive injury context, see Hensel Phelps Const. v. Mirich, 81 Or App 290, 293-94 (1986)),
specifically the rule of proof, relieved claimant of the burden of proving medical causation as to a particular claim or employer and
that it was sufficient for him to prove that his current condition is, in major part, a consequence of prior work-related injuries. See
Boise Cascade Corp. v. Starbuck, 296 Or 238, 242-43 (1984) (quoting Bracke v. Baza’r, 293 Or 239, 246 (1982)).
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On review, AIG contends that claimant's current left shoulder condition claim is barred by res
judicata. AIG argues that the current left shoulder condition is the same condition that it denied by
letter dated June 28, 1996. Although claimant requested a hearing from that denial, he subsequently
withdrew his hearing request and the denial became final. The June 28, 1996 denial letter stated in part:

"We are in receipt of a claim filed on your behalf by [your attorney] for a condition of a rotator
cuff tear of the left shoulder.

"After careful review of your file, we find that there is insufficient medical evidence to
support that your 03-24-96 work injury caused a left shoulder rotator cuff tear or caused
an objective worsening of a pre-existing left shoulder condition.

"Therefore, without waiving further issues of compensability or responsibility, we hereby
issue this partial denial of a left shoulder rotator cuff tear condition.” (Ex. 101, italics added).

AIG points to the above-emphasized language in the second paragraph of the denial letter as
stating an intent to deny the same left shoulder condition that is the subject of claimant's current claim.
However, based on our reading of the denial letter as a whole, we conclude that the denial was of a left
shoulder rotator cuff tear condition only. We base our interpretation on the above-emphasized language
in the first and third paragraphs, which specifically refer to a claim for, and denial of, a rotator cuff tear
condition. When the second paragraph is read in the context of the denial letter as a whole, we find
that AIG's intent was to deny a rotator cuff tear, as either a new condition or a worsening of a
preexisting condition. Although AIG cites to extrinsic evidence to support a broader interpretation of its
denial, it is bound by the express language of its denial. See Tattoo v. Barrett Business Service, 118 Or App
348, 351-52 (1993); Gregg Muldrow, 49 Van Natta 1866, 1867 (1997). Based on our interpretation of the
express language of the denial as a whole, we conclude that claimant’s current left shoulder condition
claim was not barred by res judicata.

Furthermore, to the extent that the June 28, 1996 denial letter could be interpreted to deny any
alleged worsening of a left shoulder condition (aside from a rotator cuff tear), we would find that
claimant did not make a claim for his current left shoulder condition (i.e., unidirectional instability
superimposed on multidirectional instability and involving the biceps labral complex and the inferior
labrum) prior to issuance of the denial, nor did he seek treatment for the condition prior to the denial.
The record shows that claimant first sought treatment for his current left shoulder condition on July 25,
1996, (Ex. 102), and that the current diagnosis (i.e., anterior/unidirectional instability) was not made by
Dr. Macha until October 1996. (Exs. 117, 119). Because the current left shoulder condition was neither
diagnosed nor treated prior to the June 28, 1996 denial, we conclude that it could not have been the
subject of the denial. For these reasons, claimant was not precluded by the prior denial from asserting
the current left shoulder condition claim.

Responsibility

The ALJ applied ORS 656.308(1)2 to find that claimant's current left shoulder condition is
materially related to-and involved the same condition that was processed under-the accepted 1994 injury
claim with AIG/ADIA. The AL]J therefore assigned responsibility for the current condition to
AIG/ADIA. On review, AIG/ADIA contends that the ALJ erroneously applied ORS 656.308(1) to assign
responsibility for the current left shoulder condition to its 1994 injury claim. In particular, AIG argues
that the current left shoulder condition does not involve the "same condition” that was processed as part
of the 1994 injury claim with AIG/ADIA. We modify the AL]J's conclusions and opinion regarding this
issue.

2 ORS 656.308(1) provides:

’

"When a worker sustains a compensable injury,” the responsible employer shall remain responsible for future
compensable medical services and disability relating to the compensable condition unless the worker sustains a new
compensable injury involving the same condition. If a new compensable injury occurs, all further compensable medical
services and disability involving the same condition shall be processed as a new injury claim by the subsequent
employer. The standards for determining the compensability of a combined condition under ORS 656.005(7) shall also be
used to determine the occurrence of a new compensable injury or disease under this section.”
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Subsequent to the ALJ's order, the Court of Appeals held in Conner v. B & S Logging, 153 Or

App 354 (1998), that ORS 656.308(1) does not apply to an initial claim for a previously unaccepted
condition caused by earlier work-related injuries. See SAIF v. Yokum, 132 Or App 18, 22-23 (1994). In
this case, it is not disposition whether the current left shoulder condition was "processed as part of"
both the 1991 and 1994 claims. Rather, as the court stated in Conner, the proper inquiry is to determine
whether the current condition claim is for a condition that was previously "accepted.” After reviewing
the record, we are not persuaded that the current left shoulder condition (i.e., anterior/unidirectional
instability) was accepted either by SAIF/Battery as part of the 1991 claim or by AIG/ADIA as part of the
1994 claim. In fact, the current condition was first treated and diagnosed after the 1991 and 1994 claims
had been closed. Because claimant's current condition was not previously "accepted,” ORS 656.308(1)
does not apply to this claim. See Conner, 153 Or App at 358 n 2.

In Conner, after holding that ORS 656.308(1) did not apply to the current condition claim, the
court concluded, based on medical evidence indicating that the current condition was caused by one of
the prior accepted injuries, that ORS 656.005(7)(a)(A) provided the proper analysis. Id. Finding
substantial evidence to support the finding that one of the prior accepted injuries was the major cause of
the current condition, the court concluded that the carrier responsible for that accepted injury was
responsible for the current consequential condition as well. Id.

In this case, treating orthopedist Dr. Macha opined that the two prior accepted injuries "in
combination” were the cause of the current condition. (Exs. 132, 134). We agree with the AL]J's
conclusion that Dr. Macha's opinion is persuasive and establishes that the two prior accepted injuries
were the major contributing cause of the current condition. Because the medical evidence attributes the
current condition to prior accepted injuries, it would appear that ORS 656.005(7)(a)(A) provides the
proper analysis in this case as well.> However, unlike the medical evidence in Conner, Dr. Macha's
opinion does not establish that either one of the accepted injuries alone was the major contributing
cause of the current condition. Therefore, the responsibility issue cannot be resolved by application of
ORS 656.005(7)(a)(A) alone, as it was in Conner.

Under these particular circumstances, we hold that the responsibility issue must be resolved by
application of the last injury rule and the rebuttable presumption in Industrial Indemnity Co. v. Kearns, 70
Or App 583 (1984). The last injury rule, specifically the rule of assignment of liability, and the Kearns
presumption provide that, in cases involving multiple accepted injuries involving the same body part as
the current condition, there is a rebuttable presumption that the last injury independently contributed to
the current condition. See, e.g., Raymond H. Timmel, 47 Van Natta 31 (1995). The last accepted injury to
claimant's left shoulder was in 1994 with AIG/ADIA. Furthermore, based on Dr. Macha's persuasive
opinion, we conclude that AIG/ADIA has failed to prove that there is no causal connection between the
1994 injury and the current condition. To the contrary, Dr. Macha's opinion affirmatively establishes
that the 1994 injury independently contributed to the current condition. Having failed to rebut the
Kearns presumption, AIG/ADIA must be held responsible for the current left shoulder condition.4

Claimant's attorney is entitled to an assessed fee for successfully defending against AIG/ADIA's
appeal. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee regarding the denial issues is $1,400, to be paid by
AIG/ADIA. In reaching this conclusion, we have particularly considered the time devoted to the issues
(as represented by claimant's respondent's brief), the complexity of the issues, and the value of the
interest involved. Claimant's attorney is not entitled to a fee for services regarding the premature
closure, temporary disability and permanent disability issues.

3 There is also medical evidence supporting the application of ORS 656.005(7)(a)(B) to this claim. However, even if we
were to apply that provision, we would reach the same outcome.

4 Because we conclude that claimant has prevailed on the merits of the compensability and responsibility issues based on
the existing record, we need not address his motion to remand this case to the ALJ for further supplementation of the record
regarding those issues (with the one-page document submitted on review).
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Premature Closure

After setting aside AIG's denial, the ALJ stated that the issues relating to the Order on
Reconsideration dated August 4, 1997, which closed the accepted 1994 injury claim with AIG, were
"mooted by the imposition of responsibility upon [AIG] which will result in further processing and a
new claim closure.” (O&O, p. 9). Among the issues raised was whether the 1994 injury claim was
prematurely closed by the Determination Order dated April 25, 1997.

On review, claimant contends that, if we affirm the AL]'s decision setting aside AIG's denial of
his current condition, then the 1994 injury claim must be deemed prematurely closed. We disagree with
claimant's contention, but modify the ALJ's order to address the premature closure issue.

Subsequent to the AL]'s order, we held in James L. Mack, 50 Van Natta 338 (1998), that under the
current statutory scheme, as amended in 1997, a determination of whether a claim has been prematurely
closed (because the worker was not medically stationary) must focus only on those conditions that were
accepted at the time of claim closure. We further held that an evaluation of condition(s) accepted after
claim closure must await the reopening and processing of the claim for the new condition(s). Id. In
reaching those conclusions, we relied primarily on amended ORS 656.262(7)(c), which went into effect on
July 25, 1997 and was made fully retroactive. That provision states, in part, that "if a condition has been
found compensable after claim closure, the insurer or self-insured employer shall reopen the claim for
processing regarding that condition.” HB 2971, 69th Leg., Reg. Sess., §§ 1, 2 (July 25, 1997).

In this case, claimant's current left shoulder condition was not an accepted condition when the
1994 injury claim was closed on April 25, 1997. Therefore, the issue of whether the current condition
was medically stationary at the time of claim closure is not relevant to a determination of whether the
claim was prematurely closed. See id. For this reason, we reject claimant's contention that the setting
aside of AIG's denial should automatically result in a determination that claim closure was premature.
We also reject the notion that the premature closure issue was mooted by the setting aside of AIG's
denial. Instead, we conclude that the premature closure issue remained ripe for adjudication, but only
as to those conditions that were accepted at the time of claim closure.

We turn to the merits of the premature closure issue. At the time of claim closure, the following
conditions were in accepted status: Low back and neck strain, left shoulder strain, and left biceps
tendinitis. (Ex. 106A). In order to establish that his claim was prematurely closed, claimant must carry
the burden of proving by a preponderance of the evidence that the above-listed conditions were not
medically stationary on April 25, 1997, the date of claim closure. See Berliner v. Weyerhaeuser Co., 54 Or
App 624, 628 (1981). "Medically stationary” means that no further material improvement would
reasonably be expected from medical treatment, or the passage of time. ORS 656.005(17). We conclude
that claimant has not carried his burden of proof.

On December 5, 1996, Dr. Strum, orthopedist, examined claimant at AIG's request. Dr. Strum
opined that claimant's left shoulder strain and left biceps tendinitis were medically stationary on that
date. (Ex. 123-7). On March 19, 1997. claimant was also examined by Dr. Gripekoven, orthopedist, at
AIG's request. Dr, Gripekoven declared that claimant's left shoulder sprain and biceps tendinitis and
lumbar sprain were medically stationary. (Ex. 131A-6).

Dr. Macha, treating orthopedist, wrote a letter on March 20, 1997 stating that claimant required
further treatment for his current left shoulder condition. (Exs. 132). In addition, Dr. Macha opined, by
check-the-box response dated May 2, 1997, that he "d[id] not concur that [claimant's] condition in
relation to his injury of March 25, 1994 [was] medically stationary." (Ex. 135-2). Subsequently, Drs.
Strum and Gripekoven adhered to their earlier opinions that claimant's left shoulder condition was
medically stationary, with Dr. Gripekoven adding that the 1994 injury "can be considered medically
stationary.” (Exs. 138-1, 139-2).

After reviewing the medical opinions in the record, we conclude that claimant has not carried
his burden to prove that the conditions in accepted status at the time of claim closure were not
medically stationary at that time. Although Dr. Macha's "medically stationary” opinion ordinarily would
be entitled to deference because of his status as claimant's treating physician, see Weiland v. SAIF, 64 Or
App 810, 814 (1983), his opinion must be discounted because it was based on consideration of claimant's
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current left shoulder condition, which was in denied status at the time of claim closure. As we held in
Mack, the medically stationary status of non-accepted conditions is irrelevant to the premature closure
determination. Because claimant has not carried his burden of proving his claim was prematurely
closed, we conclude that the Determination Order properly closed the claim on April 25, 1997. We
modify the ALJ's order accordingly.

Temporary Disability

Having found that claim closure was proper, we turn to AIG/ADIA’s cross-appeal of the
temporary disability awarded by the Order on Reconsideration.  AIG contends that, upon
redetermination of the claim following the conclusion of vocational training, the Department erroneously
awarded temporary disability for periods when claimant was not actively engaged in vocational training.
We agree, and modify the AL]'s order regarding this issue.

The parties stipulated at hearing that the 1994 injury claim was reopened for an authorized
training program and that claimant was involved in the program on June 15, 1996, and from September
3, 1996 through November 1, 1996. (Tr. 3, 11-12). Furthermore, contrary to the finding by the
Department's Appellate Reviewer at reconsideration, we find no evidence that claimant filed an
aggravation claim with AIG/ADIA or that the 1994 injury claim with AIG/ADIA was reopened for an
aggravation.5 Under these circumstances, claimant's substantive entitlement to temporary disability for
the period of claim reopening is governed by ORS 656.268(9), which provides that "the worker shall
receive temporary disability compensation while the worker is enrolled and actively engaged in the
[vocational] training.”

Based on the parties' stipulation, we find that claimant was "enrolled and actively engaged" in
vocational training on June 15, 1996 and from September 3, 1996 through November 1, 1996. Therefore,
under ORS 656 268(9), claimant was entitled to temporary disability compensation for the periods of
June 15, 1996° and from September 3, 1996 through November 1, 1996. Accordingly, the Order on
Reconsideration shall be modified to award temporary disability, less any time worked, for the day of
June: 15, 1996, in addition to the Determination Order's award of temporary disability for the period
from September 3, 1996 through November 1, 1996.

Permanent Disability

AIG also cross-appealed the 14 percent (44.8 degrees) unscheduled permanent disability awarded
by the Order on Reconsideration.” The Department's Appellate Reviewer based the award on the
impairment findings made by the examining orthopedist, Dr. Gripekoven. (Exs. 131A, 137 pp. 3-4).
There is no evidence that Dr. Macha, the attending physician, concurred with those impairment
findings. (Ex. 135).

When rating impairment due to a compensable injury, only the opinions of the attending
physician and the medical arbiter(s), if any, may be considered. See Koitzsch v. Liberty Northwest Ins.
Corp., 125 Or App 666 (1994); Roseburg Forest Products v. Owen, 129 Or App 442 (1994). The impairment
findings of an independent (insurer-requested) medical examiner may be used only when the attending
physician has ratified those findings. Owen, 129 Or App at 445; Raymond D. Lindley, 44 Van Natta 1217
(1992).

51t appears that the Appellate Reviewer may have misinterpreted the aggravation claim that claimant filed with
SAIlF/Battery, (Ex. 133A), as an aggravation claim filed with AIG/ADIA.

6 AIG argues that claimant appeared to have waived his entitlement to temporary disability for the day of June 15, 199
by entering the "Proposed and Final Letter of Agreement” dated August 14,°1996. (Ex. 106). Based on our reading, however, the
Letter of Agreement merely provided for a new start date for vocational training; it does not preclude a finding that claimant was
enrolled and actively engaged in training prior to the date of the agreement, nor does it purport to resolve any issue regarding
claimant’s entitlement to temporary disability.

7 Although claimant also raised the permanent disability issue in his hearing request from the Order on Reconsideration,
he subsequently withdrew that issue at hearing. (Tr. 3-4).
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Because Dr. Gripekoven examined claimant at AIG's requést, ‘and Dr. Macha did not ratify Dr.
Gripekoven's impairment findings, those findings may not be considered in rating permanent disability.
. Furthermore, no medical arbiter was appointed after completion of vocational training, and Dr. Macha
did not make any ratable findings regarding claimant's permanent impairment following completion of
training. Under these circumstances, the record contains no probative evidence on which to base a
redetermination of claimant's permanent disability. Absent measurable impairment, claimant is not
entitled to an unscheduled permanent disability award. See OAR 436-035-0320(3). For this reason, the
Order on Reconsideration shall be modified to award no additional unscheduled permanent disability for
the 1994 injury.® The ALJ's order is modified accordingly. '

Because AIG/ADIA has prevailed on the merits of the temporary disability and permanent
disability issues based on the existing record, we need not address its motion to remand this case to the
AL]J for further supplementation of the record regarding those issues.

ORDER

The ALJ's order dated November 5, 1997 is modified in part and affirmed in part. The portion
of the ALJ's order that concluded that the issues regarding the Order on Reconsideration (i.e., premature
closure, temporary disability and permanent disability) were moot, is modified. @The Order on
Reconsideration dated August 4, 1997 is modified to award temporary disability, less any time worked,
for the periods of June 15, 1996 and from September 3, 1996 through November 1, 1996, and to award
no additional unscheduled permanent disability for the 1994 left shoulder injury. The ALJ's order is
otherwise affirmed. For services on review, claimant's attorney is awarded an assessed fee of $1,400,
payable by AIG/ADIA.

8 With the "post-closure” acceptance of claimant's current left shoulder condition (as a result of this order affirming the
ALJ's decision on the compensability/responsibility issue), AIG/ADIA is required to "reopen the claim for processing regarding that
condition.” See ORS 656.262(7)(c).

July 13, 1998 Cite as 50 Van Natta 1401 (1998)

In the Matter of the Compensation of
CAROL J. INGRAM, Claimant
WCB Case No. 97-06351
ORDER OF ABATEMENT
Swanson, Thomas & Coon, Claimant Attorneys
Reinisch, McKenzie, et al, Defense Attorneys

Claimant requests reconsideration of that portion of our June 15, 1998 Order on Review that
reversed an Administrative Law Judge's (AL]J's) order that set aside the insurer's denial of claimant's
right radial tunnel syndrome claim. On reconsideration, claimant submits two reports from her treating
physician. Claimant contends that the reports were not available at the time of hearing. Consequently,
claimant seeks admission of the reports on review or, alternatively, seeks remand to the ALJ for
purposes of reopening the record and admission and consideration of the new exhibits.

We have also received the employer's response to claimant's motion. The employer opposes
claimant's motion and contends that claimant must show that the evidence was unobtainable (as
opposed to being unavailable) with due diligence at the time of hearing. See William R. Wallace, 49 Van
Natta 1078 (1997). The employer also argues that the evidence must be likely to affect the outcome of
the case, and in this case, the additional reports of Dr. Puziss are cumulative and will not affect the

‘ outcome. See Randy Baker, 50 Van Natta 316 (1998); Emery E. Grim, Jr., 50 Van Natta 101 (1998).

In order to further consider claimant's motion and memorandum in support and the employer's
response, we withdraw our June 15, 1998 order. Furthermore, in light of the cases raised by the
employer's response, we implement the following supplemental briefing schedule. Claimant is
permitted to submit further argument on the remand issue. Claimant's response is due within 14 days
of the date of our order. The employer's response, if any, is due within 10 days of the date of
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claimant's supplemental response. The parties’ supplemental arguments should address the cases cited
above and any other relevant cases on the remand issue. Following our receipt of the parties'
supplemental arguments, we will take this matter under advisement.

IT IS SO ORDERED.

July 13, 1998 ‘ Cite as 50 Van Natta 1402 (1998)

In the Matter of the Compensation of
JOSEPH E. YATES, Claimant
WCB Case No. C8-00560
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Stephen A. Moen, Claimant Attorney
Kenneth W. Stodd, Defense Attorney

Reviewed by Board Member Biehl and Haynes.

On June 29, 1998, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for his
compensable injury. We approve the proposed disposition.

On May 20, 1998, we disapproved the parties’ previous CDA. Joseph E. Yates, 50 Van Natta 970
(1998). As originally submitted, the proposed CDA provided that the consideration was the insurer's
reduction of its third party lien by the amount of $1,250. However, the CDA did not provide the full
amount of the insurer's lien or the amount of the settlement.

In our order disapproving the parties’ previous CDA, we indicated that without the third party
settlement amount and the full amount of the carrier's lien, we were unable to determine the value of
the consideration flowing to claimant under the CDA. . See Michael Salber, 48 Van Natta 757 (1996) (Board
generally disapproves CDAs in which the consideration consists of a carrier's reduction of a lien, but the
CDA contains no information concerning the amount of the third party settlement or judgment). Thus,
the prior CDA was disapproved as unreasonable as a matter of law. See ORS 656.236(1)(a)(A).

On June 29, 1998, we received the parties' "Second Addendum to Claim Disposition
Agreement,” which addresses the issue of concern in our disapproval order. Specifically, the current
CDA now provides the amount of claimant's third party settlement ($18,252.77) and the full amount of
the insurer's third party lien ($4,757.77). With this additional information, we are now able to ascertain
thé "value” of the consideration flowing to claimant as a result of the third party settlement. Thus, the
current CDA is not unreasonable as a matter of law.!

Because the agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board, the parties' claim disposition agreement is approved. See ORS 656.236(1).

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.

Tin reaching this conclusion, we have considered claimant's "current” CDA to encompass the originally submitted CDA,
as well as all of the subsequently filed addendums. :
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In the Matter of the Compensation of
DEMOND L. CLARK, Claimant
WCB Case No. 94-15330
ORDER ON REVIEW
Welch, Bruun, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Haynes and Hall.

The self-insured employer requests review of Administrative Law Judge (ALJ) Brazeau's order
that set aside its denial of claimant's right hand injury claim. On review, the issue is whether the injury
is within the course and scope of employment. ,

We adopt and affirm the AL]'s order with the following supplementation.

For an injury to be compensable, it must arise out of and in the course of employment. ORS
656.005(7)(a). In Redman Industries, Inc. v. Lang, 326 Or 32 (1997), the Supreme Court explained that, in
evaluating whether the injury "arises out of" the employment, we must look to whether the risk of
injury resulted from the nature of the work or whether the work environment exposed the worker to the
risk of his injury. Unless the motivation for the workplace assault is an event or circumstance pertaining
to the employee separate and apart from the workplace and the assault was not fueled, in part, by any
workplace event, the Lang court has determined that injuries sustained in workplace assaults are
generally considered to arise out of employment. 326 Or at 41. Here, we agree with the ALJ's
reasoning and conclusion that claimant's injury "arose out of" his employment and we adopt that
portion of his order. ‘

The Lang court also discussed the effect of ORS 656.005(7)(b)(A)'1 and, in particular, held that,
based on the Board's finding that the claimant was not an "active participant” in the assault that injured
him, the statutory exclusion was not applicable and the claim was compensable. 326 Or 41-42. Because
we agree with the ALJ that claimant was not an "active participant,” and because the Lang court has
ruled that all elements of the statutory exclusion must be satisfied, we concur with the AL]J's conclusion
that ORS 656.005(7)(b)(A) is not applicable. Consequently, we find the claim compensable. ORS
656.005(7)(a).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,800, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated February 10, 1998 is affirmed. For services on review, claimant's attorney
is awarded an assessed fee of $1,800, to be paid by the self-insured employer.

1 ors 656.005(7)(b)(A) provides: "'Compensable injury' does not include * * * [ilnjury to any active participant in
assaults or combats which are not connected to the job assignment and which amount to a deviation from customary dutiesf.}”
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In the Matter of the Compensation of
ALBERT L. CRAWFORD, Claimant
WCB Case No. 95-11714 '
ORDER OF DISMISSAL
Heiling, Dodge & Associates, Claimant Attorneys
Jeff Gerner (Saif), Defense Attorney

On June 24, 1998, we received claimant's request for review of Administrative Law Judge (AL]J)
Menashe's May 30, 1996 order. We have reviewed the request to determine whether we have
jurisdiction to consider the matter. Because the record does not establish that the Board received a
timely request for review within 30 days of the ALJ's order, we dismiss.

FINDINGS OF FACT

On May 30, 1996, the ALJ issued an Opinion and Order upholding the SAIF Corporation's
denials of claimant's accidental injury and occupational disease claims. Copies of that order were
mailed to claimant, claimant's attorney, the employer, SAIF, and its counsel. The order contained a
statement explaining the parties' rights of appeal, including a notice that a request for Board review
must be mailed to the Board and to the other parties to the proceeding within the 30-day appeal period.

On June 24, 1998, the Board received a letter from claimant's attorney stating that he had
appealed the AL]J's order on June 5, 1996, and requesting that the Board advise counsel of the status of
the case. Attached to the letter was a letter dated June 5, 1996 from claimant's attorney to the Board
stating that "[c]laimant appeals the Opinion and Order in this claim.” There is no indication that the
June 5, 1996 letter was mailed by means of certified mail.

On July 2, 1998, the Board mailed its computer-generated letter to all parties acknowledging its
receipt of claimant's June 24, 1998 request for review.

CONCLUSIONS OF LAW AND OPINION

An ALJ's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the ALJ. ORS 656.295(5). Compliance with ORS 656.295 requires that
statutory notice of the request be mailed or actual notice be received within the statutory period.
Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983).

Filing means the physical delivery of a thing to any permanently staffed office of the Board, or
the date of mailing. OAR 438-005-0046(1)(a). If filing of a request for Board review of an AL]J's order is
accomplished by mailing, it shall be presumed that the request was mailed on the date shown on a
receipt for registered or certified mail bearing the stamp of the United States Postal Service showing the
date of mailing. OAR 438-005-0046(1)(b). If the request is actually received by the Board after the date
of filing, it shall be presumed that the mailing was untimely unless the party filing establishes that the
mailing was timely. Id. '

Here, the 30th day after the ALJ's May 30, 1996 order was Saturday, June 29, 1996. Thus, the
final day to perfect a timely appeal of the AL]'s order was Monday, July 1, 1996. See Anita L. Clifton, 43
Van Natta 1921 (1991). Although claimant contends that he filed his request for review on June 5, 1996,
the record fails to show that the Board received such request. For instance, there is no receipt for
registered or certified mail showing the date of mailing; nor is there any correspondence from the Board
prior to July 2, 1998 acknowledging a request for review. Consequently, we find that claimant did not
prove that he filed a request for review on June 5, 1996 or at any time prior to the expiration of the
statutory appeal period.1

1 Claimant may submit information for our consideration showing that he mailed a request for review within 30 days of
the ALJ's order, and provided copies of the request to the other parties. Because our authority to reconsider this order expires
within 30 days after the date of this order, claimant must file any written submission as soon as possible.

L
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Considering claimant's June 22, 1998, correspondence as a request for review, claimant'’s filing is
untimely. Therefore, because claimant did not prove that he filed a request for review on June 5, 1996
and the June 22, 1998 request for review is not timely, we lack jurisdiction to review the AL]'s order.
See ORS 656.289(3). Accordingly, claimant's request for Board review is dismissed.

IT IS SO ORDERED.

[uly 15, 1998 Cite as 50 Van Natta 1405 (1998)

In the Matter of the Compensation of
SHERLIE A. DIAL, Claimant
WCB Case No. 97-08725
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Hall and Bock.

The SAIF Corporation requests review of that portion of Administrative Law Judge (AL]J)
Herman's order that awarded an attorney fee of $4,000. SAIF also moves to remand to the ALJ. In her
brief, claimant moves for sanctions and requests an assessed attorney fee for services on review. On
review, the issues are attorney fees, remand, and sanctions.

We adopt and affirm the AL]J's order with the following supplementation.

The ALJ set aside SAIF's denial of claimant's occupational disease claim and awarded an
assessed attorney fee of $4,000 pursuant to ORS 656.386(1). The AL]J awarded the assessed attorney fee
"[a]fter considering the factors contained in OAR 438-15-010(4)."

SAIF contends that the ALJ’s reasoning underlying the attorney fee award is inadequate because
the ALJ did not make findings of fact concerning the factors contained in OAR 438-015-0010(4).1
Relying on Schoch v. Leupold & Stevens, 325 Or 112 (1997), SAIF argues that we should remand the case
to the ALJ to make such findings of fact. Additionally, SAIF asserts that, if we deny the motion to
remand, we should decrease the AL]J's attorney fee award.

The record contains no specific attorney fee request, such as a statement of services, nor does it
appear that the parties submitted to the AL] any argument as to how the rule-based factors should be
weighed in determining a reasonable fee. Under such circumstances, the AL]J is not obligated to make
specific findings regarding the rule-based factors in order to have a reviewable order. Russell L. Martin,
50 Van Natta 313 (1998) (the absence of a fee request or argument based on the rule-based factors
distinguished the case from Schoch v. Leupold & Stevens, 325 Or 112, on remand 49 Van Natta 788 (1997),
which required a "sufficient explanation” of how the rule-based factors were weighed in deciding that a

1 0AR 438-015-0010(4) provides that "[i]n any case where an Administrative Law Judge or the Board is required to
determine a reasonable attorney fee, the following factors shall be considered:

"(a) The time devoted to the case;

"(b) The complexity of the issue(s) involved;

"(c) The value of the interest involved;

"(d) The skill of the attorneys;

"(e) The nature of the proceedings;

"(f) The benefit secured for the represented party;

"(g) The risk in a particular case that an attomey’s efforts may go uncompensated; and

"(h) The assertion of frivolous issues or defenses.”

.
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"reasonable” fee was substantially less than the amount requested). See also McCarthy v. Oregon Freeze
Dry Inc., 327 Or 84, on recon 327 Or 185 (1998) (findings regarding an attorney fee award must describe
the relevant facts and legal criteria in terms sufficiently clear to permit meaningful appellate review).
Thus, because the ALJ's order states that the factors recited in OAR 438-015-0010(4) were con51dered we
find sufficient the AL]J's order concerning the amount of the attorney fee.

In any event, we do not find the record to be improperly, incompletely or otherwise
insufficiently developed. See ORS 656.295(5). In other words, because we are authorized to modify or
supplement the ALJ's findings and conclusions under ORS 656.295(6), it would be unnecessary to
remand this case to the AL] for the supplementation of findings regarding claimant's attorney fee
award. Consequently, we deny SAIF's motion to remand.

On review, SAIF submits specific arguments regarding the factors provided by OAR 438-015-
0010(4), arguing that consideration of those factors does not justify a $4,000 fee in this case. Because
SAIF has now advanced arguments specifically addressing the factors, and considering that further
appellate review of our decision would be subject to the "range of discretion” criteria discussed in
Schoch, we provide the following supplementation to the AL]J's decision. Russell L. Martin, 50 Van Natta
at 315.

As indicated above, claimant's attorney did not submit a statement of services showing the time
devoted to the case. A hearing convened that lasted 30 minutes; claimant was the only witness to
testify. The record consists of approximately 19 exhibits, seven of which were submitted by claimant's
attorney. Claimant's attorney generated two reports.

Based on compensability disputes generally litigated before this forum, we find the
compensability issue was of average complexity; the value of the interest and benefit secured also were
average. Claimant's attorney skillfully conducted the litigation. No frivolous issues or defenses were
raised. Moreover, considering claimant's underlying condition, claimant's attorney assumed a moderate
risk that he might go uncompensated for his services in attempting to establish the compensability of
claimant's occupational disease claim.

Based on our consideration of the factors in OAR 438-015-0010(4), particularly the
aforementioned factors of time devoted to the issue (as represented by the record), value, benefit, and
risk, we conclude that $4,000 is a reasonable attorney fee for claimant's services at hearing for prevailing
over SAIF's denial. We accordingly affirm the AL]'s award.

Claimant requests sanctions against SAIF on the basis that its appeal is "frivolous.” Pursuant to
ORS 656.390(1), the Board may impose an appropriate sanction if the request for review was frivolous or
was filed in bad faith or for the purpose of harassment. "Frivolous” means the matter is not supported
by substantial evidence or is initiated without reasonable prospect of prevailing. SAIF, especially with
regard to the amount of the attorney fee, presented a colorable argument on review that was sufficiently
developed so as to create a reasonable prospect of prevailing on the merits. Although SAIF on review
did not ultimately prevail, we cannot say it is "frivolous.” Accordingly, we deny claimant's request for
sanctions.

Finally, claimant contends that he is entitled to an assessed attorney fee for services on review.
In particular, claimant contends that, because SAIF's request for review generally appealed the AL]J's
order, it included the issue of compensability, even though its brief on review challenged only the
attorney fee award. Thus, according to claimant, because our order does not disallow or reduce
compensation, he is entitled to a fee under ORS 656.382(2).2

2 ORS 656.382(2) provides:

"If a request * * * for review * * * is initiated by an employer or insurer, and the * * * board * * * finds that the
compensation awarded to a claimant should not be disallowed or reduced, the employer or insurer shall be required to
pay to the claimant or the attorney of the claimant a reasonable attorney fee in an amount set by the * * * board * * * for
legal representation by an attorney for the claimant at and prior to the * * * review * * *.”

L
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Whether or not SAIF's request for review "initiated” review of the compensability issue, because
claimant did not address or discuss the compensability issue in his brief on review, we find that his
attorney did not perform any legal services in defending the compensation award. Consequently, we
conclude that claimant is not entitled to an attorney fee under ORS 656.382(2). See Strazi v. SAIF, 109 Or
App 105, 107-08 (1991) (the claimant must prove three things in order to be entitled to an attorney fee
under ORS 656.382(2), including the fact that the claimant's attorney performed legal services in
defending the compensation award). Finally, claimant is not entitled to an attorney fee for services in
defending the AL]'s attorney fee award. Saxton v. SAIF, 80 Or App 631 (1986).

ORDER

The AL]J's order dated February 12, 1998 is affirmed.

July 15, 1998 Cite as 50 Van Natta 1407 (1998)

In the Matter of the Compensation of
ESTON JONES, Claimant
WCB Case No. 97-07515
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Bock.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Stephen D. Brown's order that assessed a 25 percent penalty for allegedly unreasonable claim
processing. Claimant cross-requests review of that portion of the ALJ's order that awarded an assessed
fee of $3,600, contending that the fee should be increased. On review, the issues are penalties and
attorney fees. We reverse in part and affirm in part.

FINDINGS OF FACT

We adopt the AL]J's "Findings of Fact” with the following correction. In lieu of the first sentence
of paragraph (1), we substitute the following: claimant filed a claim in June 1995 for a neck and shoulder
injury that occurred on May 29, 1985. We now supplement the AL]J's findings of fact with the following
findings regarding the penalty issue.

- As result of the compensable May 1985 injury, claimant has multiple accepted conditions,
including TM]. In 1994, the parties entered into a claim disposition agreement (CDA), which settled
claims for compensation and payments of any kind due or claimed for all past, present, and future
conditions, except compensable medical services. (Ex. 19-3).

On October 27, 1996, claimant fell from a roof of a shed at home, fracturing his right ankle. In a
letter dated December 2, 1996, claimant's wife wrote the following to SAIF's claims adjuster:

"This is to inform you that Eston broke his right foot, ankle and leg on October 27, 1996.
He got dizzy, blacked out and fell. This happened due to his TMJ being out of
alignment and also Dr. Shonerd had taken him off his hydroxzine 25, which is for
dizziness.

"When the jaw is out it pinches nerves in the head & neck, which causes the jaw to
squeak, noises and ringing in the ears and dizziness. His TM] has been out for
sometime. We haven't been able to find a Dentist that will treat TM] and bill SAIF,
since we no longer can go to 7th Street Dental due to your refusal to past expenses. Dr.
Jack Wilson will bill SAIF but needs money up front for a night guard. I've submitted
that bill and a bill, for reimbursement on my Visa, for $46.95 for Osbon Medical Systems
in early October.

"This accident can be connected to his TM] problem which is caused from the 1985
accident. I am enclosing bills received to this date and am requesting reimbursement for
prescriptions. Copies also enclosed.” (Ex. 39).

R
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A date stamp at the bottom of the letter indicates that the letter was received on February 11,
1997. Claimant's wife wrote a second letter to SAIF that was dated February 10, 1997:

"Received your letter dated February 3, 1997. Not sure why you said you just received a
billing from Rogue Valley Medical Center. I sent you a letter in December telling you
about the fall and how it is related to his claim. I also enclosed several billings and
prescriptions for reimbursement.

"Eston doesn't do roofing work and hasn't done any work since the accident in 1985.
We were putting a blue tarp on our roof as it was leaking. As I wrote before this
wouldn't have happened if he was getting the proper treatment for the TM] and on the
medication for dizziness.

"Enclosed are copies of the billings and prescriptions that were sent in December. Also
am enclosing ones to date.

"We will be consulting with an attorney if these aren't taken care of and going to the
Workers Compensation Board.

"We have never had trouble getting bills paid and being reimbursed before. So for the
best interest of us all we are requesting another claims adjuster at this time. You have
been insulting, refused to pay for medication and haven't reimbursed us for the
medications we paid for.” (Ex. 43).

The date stamp shows that SAIF received the letter on February 11, 1997. On February 12, 1997,
SAIF wrote claimant's wife and informed her that medical bills related to the fall would not be paid on
the ground that claimant's dizziness was not related to his compensable TMJ condition. (Ex. 45).
Claimant requested a hearing raising the issue of unreasonable claims processing and denial of medical
benefits.

A prior AL] granted SAIF's motion to dismiss the hearing request on the ground that the
Hearings Division lacked jurisdiction over the medical services dispute. After claimant requested
review, we vacated the AL]J's order and remanded the claim for further proceedings. We concluded that
the ALJ had inappropriately decided the merits of the parties’ dispute without conducting a hearing and
taking evidence. Eston Jones, 49 Van Natta 1841 (1997).

On September 9, 1997, SAIF denied the compensability of claimant's right ankle fracture. (Ex.
54). Claimant requested a hearing, appealing the denial and requesting penalties and attorney fees for
allegedly unreasonable resistance to the payment of compensation as a result of SAIF's delay in formally
denying the claim for medical services.

CONCLUSIONS OF LAW AND OPINION

The ALJ set aside SAIF's denial, finding that the compensable 1985 injury was the major
contributing cause of claimant's ankle fracture. The ALJ] also determined that claimant's wife's
December 2, 1996 letter "substantially complied” with the "new medical condition” claim requirements
of ORS 656.262(7)(a).1 Thus, the ALJ also assessed a 25 percent penalty based on SAIF's failure to deny

10Rrs 656.262(7)(a) provides in pertinent part:

"After claim acceptance, written notice of acceptance or denial of claims for aggravation or new medical conditions shall
be fumished to the claimant by the insurer or self-insured employer within 90 days after the insurer or self-insured
employer receives written notice of such claims. New medical condition claims must clearly request formal written
acceptance of the condition and are not made by the receipt of a medical claim billing for the provision of, or requesting
permission to provide, medical treatment for the new condition. The worker must clearly request formal written
acceptance of any new medical condition from the insurer or self-insured employer{.] Notwithstanding any other
provision of this chapter, the worker may initiate a new medical condition claim at any time."

R
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the new medical condition claim within 90 days of the claim as required by the statute. Finally, the AL]J
awarded an assessed fee of $3,600 for claimant’s counsel's services with respect to the compensability
issue.

On review, SAIF does not contest compensability. Instead, it asserts that the ALJ incorrectly
assessed a penalty. SAIF contends that it did not act unreasonably in waiting until September 9, 1997 to
deny the fractured ankle because claimant's wife's letters did not constitute a "new medical condition”
claim under ORS 656.262(7)(a). We now proceed with our analysis of the penalty issue.

A carrier is liable for a penalty when it "unreasonably delays or unreasonably refuses to pay
compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). Pursuant
to ORS 656.262(7)(a), a carrier has 90 days in which to accept or deny a "new medical condition” claim
after receiving written notice of such a claim. However, to make a "new medical condition” claim
pursuant to ORS 656.262(7)(a), claimant must have clearly requested formal written acceptance of the
condition. See Diane S. Hill, 48 Van Natta 2351, 2352-53 (1996), aff'd mem Hill v. Stuart Andersons, 149 Or
App 496 (1997) (a claimant must clearly request formal written acceptance of the new medical condition
before a carrier is obligated to issue a written acceptance or denial).

Here, we conclude that claimant made no clear request that his right ankle condition be
accepted, assuming, but not deciding, that a spouse can make a valid new medical condition claim on
behalf of a claimant. Claimant's wife informed SAIF of claimant’s right ankle injury resulting from the
October 1997 accident and stated that claimant's October 1997 accident "can be connected to his TM]J
problem caused from the 1985 accident,” However, much of claimant's correspondence concerned
reimbursement of medical expenses. As previously noted, ORS 656.262(7)(a) requires that a claimant
"clearly request formal written acceptance of the [new medical] condition.” Based on our review of the
December 1996 and February 1997 letters, we cannot say that there was a clear request for formal
written acceptance of claimant's ankle condition. Thus, we conclude that the statutory requirements of
ORS 656.262(7)(a) were not satisfied.

Moreover, even if we assumed that a "new medical condition” claim had been perfected, we
would still conclude that SAIF's claim processing was not unreasonable given the ambiguity in the
above letters. Accordingly, we conclude that SAIF did not unreasonably delay acceptance or denial of a
new medical condition claim.2 Thus, we reverse the AL]'s penalty assessment.

We now_address the attorney fee issue. The ALJ awarded a $3,600 attorney fee pursuant to
ORS 656.386(1).3 Claimant contends that it should be increased. We disagree.

We determine the amount of claimant's counsel's attorney fee for services at the hearings level
by applying the factors set forth in OAR 438-015-0010(4) to the circumstances of this case. Those factors
are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the value of the
interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the benefit secured
for the represented party; (7) the risk in a particular case that any attorney's efforts may go
uncompensated; and (8) the assertion of frivolous issues or defenses. See Schoch v. Leupold & Stevens, 325

21 light of our finding that a new medical condition claim was not perfected, SAIF's denial may have been premature.
However, because the parties litigated the merits of the denial without a procedural objection to the claim, we do not address that
issue. See Diane S. Hill, 48 Van Natta at 2356 n. 2, citing EBI Companies v. Thomas, 66 Or App 105 (1983) (parties in a workers'
compensation may agree to litigate issues not properly raised); ¢f. Ralph L. Morris, 50 Van Natta 69, 71 (1998) (carrier's denial found
premature when no "new medical condition” claim was perfected and the carrier objected to litigating issues not properly raised).

3 We note that, in making his attorney fee award, the ALJ did not reference OAR 438-015-0010(4) or indicate that he
considered the factors listed in that rule. The ALJ is reminded that, in determining a reasonable attomey fee, the criteria in the
administrative rule must be considered and, further, that there should be an indication in the order that the appropriate factors
were considered.
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Or 112 (1997) (the Board must explain the basis for setting a reasonable attorney fee so as to permit
appellate court review of its exercise of discretion).4

Our review of the record reveals the following information. The issue in dispute was the
compensability of claimant's fractured ankle condition. Approximately 60 exhibits were received into
evidence. The hearing lasted approximately one and one-half hours and the transcript consists of
approximately 35 pages. There was one deposition of a treating physician (Dr. Shonerd) lasting
approximately 45 minutes (35 pages of transcript). Two witnesses, including claimant, testified.
Considering the "consequential” nature of claimant's current right ankle claim to his compensable TM]
condition, the compensability issue presented factual and medical questions of a complexity somewhat
greater than those generally submitted for Board consideration. Because of the prior CDA, the claim's
value and the benefits are limited to medical services for the ankle fracture. The parties' respective
counsels presented their positions in a thorough, well-reasoned and skillful manner, identifying the
relevant factual and legal issues for the ALJ's resolution. Finally, considering the conflicting medical
evidence, there was a risk that claimant's counsel's efforts might have gone uncompensated.

Based upon the application of each of the previously enumerated factors, and considering the
parties’ arguments, we conclude that a $3,600 attorney fee is reasonable. In reaching this conclusion,
we have particularly considered the time devoted to the compensability issue (as represented by the
record), the complexity of the issue, the value of the interest involved, and the risk that claimant's
counsel might go uncompensated.

ORDER

The ALJ's order dated February 25, 1998 is reversed in part and affirmed in part. That portion
of the AL]J's order that assessed a 25 percent penalty is reversed. The remainder of the ALJ's order is
affirmed.

4 In Russell L. Martin, 50 Van Natta 313 (1998), we distinguished Schoch and held that an AL] was not obligated to make
specific findings regarding the factors in OAR 438-015-0010(4) when no specific attorney fee was requested and the parties did not
submit argument as to how the rule-based factors should be weighed in determining a reasonable fee. However, because the
carrier advanced arguments on review regarding application of the rule-based factors, and because further appellate review would
be subject to the "range of discretion” criteria discussed in Schoch, we provided a discussion of the factors mentioned in OAR 438-
015-0010(4) in determining the appropriate attorney fee. 50 Van Natta at 315. In this case, claimant has requested an increase in
the ALJ's attomey fee award, and the parties have submitted arguments regarding the factors in the administrative rule.
Therefore, in accordance with our decision in Martin, we address the rule-based factors in determining a reasonable attorney fee.
Our approach is consistent with the Supreme Court's decisions in both Schoch and McCarthy v. Oregon Freeze Dry Inc., 327 Or 84,
on recon 327 Or 185 (1998), in which the Court held that findings regarding an attorney fee award must describe the relevant facts
and legal criteria in terms sufficiently clear to permit meaningful appellate review.

5 Claimant's attorney is not entitled to an attorney fee for services on review concerning the attorney fee and penalty
issues. See Saxton v. SAIF, 80 Or App 631, rev den 302 Or 159 (1986); Dotson v. Bohemia, Inc., 80 Or App 233, rev den 302 Or 35
(1986); Amador Mendez, 44 Van Natta 736 (1994) (no attorney fee for counsel's services in seeking an attorney fee award).

Board Member Haynes specially concurring.

Although I agree that SAIF's claim processing does not warrant assessment of a penalty, I am
still troubled by the fact that an unrepresented claimant had such difficulty filing a "new medical
condition” claim. I agree with the ALJ that the letters from claimant's wife "substantially complied"
with the requirements of ORS 656.262(7)(a), but I am also forced to conclude that more than substantial
compliance is necessary in order to satisfy the statutory requirements, i.e., a claimant "must clearly
request formal written acceptance” of the new medical condition. See Diane S. Hill, 48 Van Natta 2351,
2352-53 (1996), aff'd mem Hill v. Stuart Andersons, 149 Or App 496 (1997). Because the rather stringent
requirements of ORS 656.262(7)(a) were not met in this case, I conclude that SAIF did not unreasonably
delay its denial. However, I would encourage carriers in the future to clarify in close cases whether a
claimant desires to file a new medical condition claim. Had such clarification occurred in this case,
expensive litigation regarding the penalty issue may have been avoided.
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In the Matter of the Compensation of
VICTORIA A. BROKENSHIRE, Claimant
WCB Case No. TP-98005
THIRD PARTY DISTRIBUTION ORDER
Huegli & Jones, Claimant Attorneys
Peggy J. Millican (Saif), Defense Attorney

Reviewed by Board Members Haynes and Bock.

Claimant has petitioned the Board for the allowance of an extraordinary attorney fee for services
rendered in connection with a third party judgment. Specifically, claimant seeks approval of an attorney
fee equal to 45 percent of the third party judgment. The SAIF Corporation, as the paying agent, does
not oppose the petition. We find that extraordinary circumstances exist to justify the requested fee.

FINDINGS OF FACT

While working at a bakery on January 11, 1993, claimant slipped and fell on a recently installed
floor and, as a result, seriously injured her back. Subsequently, claimant engaged legal counsel to bring
a strict product liability claim against the company that had sold and installed the floor.

Over a five and a half year period, claimant’'s counsel and his office expended approximately
2,500 hours in handling this case at all levels; almost 500 hours of that time was spent on appellate
matters. To help represent claimant at the appellate levels, claimant's counsel retained co-counsel,
whose fees totaled $30,471. Those fees were paid by claimant's counsel's office; are not included in the
contingent fee agreement; and, will not be charged to claimant as costs.

All investigation, discovery, trial preparation, and trial of the matter was handled by the
attorneys and staff of claimant's attorney's office. Claimant prevailed at trial before a jury and obtained
a judgment of $729,967.76. The defendant appealed the matter to the Court of Appeals, which affirmed
the trial court. Brokenshire v. Rivas and Rivas, Ltd., 142 Or App 555 (1996). Thereafter, the defendant
filed a petition for review with the Supreme Court, which initially granted review. Brokenshire v. Rivas
and Rivas, Ltd., 324 Or 487 (1996). However, after briefing from the parties, the Court dismissed the
petition for review as improvidently allowed. Brokenshire v. Rivas and Rivas, Ltd., 327 Or 119 (1998).

Claimant and her counsel entered into a contingent fee agreement for varying levels of attorney
fees, depending on when recovery was made during the litigation process. The fee arrangement ranged
from 25 percent of any amount recovered before the complaint was filed to 45 percent of any amount
recovered on an appeal of claimant’'s case to the Court of Appeals or Supreme Court. In addition,
claimant signed an "Agreement for Approval of Attorney Fees" in which she asked that the Board
approve a fee of 45 percent of the gross recovery in this case. This agreement also stated that costs
incurred by her counsel would be deducted out of her portion of the settlement, although those costs
would not include the costs incurred in hiring co-counsel. '

The case proceeded to appeal at the Court of Appeals and the Supreme Court, although the
Supreme Court ultimately dismissed the defendant's petition for review after briefing. Thus, pursuant
to the contingent fee agreement, claimant agrees to a fee of 45 percent of the gross moneys received.

SAIF will be fully reimbursed its lien of $123,237.78 and does not oppose claimant's attorney's

- request for an extraordinary attorney fee of 45 percent.

CONCLUSIONS OF LAW AND OPINION

The Board's advisory schedule concerning attorney fees in third party cases is set forth in OAR
438-015-0095. The rule provides as follows: "[u]nless otherwise ordered by the Board after a finding of
extraordinary circumstances, an attorney fee not to exceed 33-1/3 percent of the gross recovery obtained
by the plaintiff in an action maintained under the provisions of ORS 656.576 to 656.595 is authorized."

We have authorized extraordinary attorney fees in the past. See Pamela J. Jennings, 49 Van Natta
12 (1997) (a 40 percent share of a $280,000 judgment was allowed where the case involved a complex
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~ medical negligence issue, extensive motion practice and court memorandum were necessitated due to
the defendants failure to follow the usual voluntary methods of obtaining discovery, and litigation
extended over almost ten years and involved several appeals; in addition, the paying agent did not
object to the fee); Gerald G. Sampson, 42 Van Natta 1098 (1990) (a 40 percent share of a $275,000
settlement was allowed where the case involved a complex legal issue which initially resulted in a
summary judgment against claimant, and settlement was reached only after successful appeal to the
Ninth Circuit Court of Appeals, certification of a legal question to the Oregon Supreme Court, and
withdrawal of the certification question following a favorable Court of Appeals decision; in addition, the
paying agent did not object to the fee); John P. Christensen, 38 Van Natta 613 (1986) (claimant’'s counsel
was awarded 50 percent of proceeds where the case had been litigated over a 10-year period, including
two appearances before the Oregon Supreme Court and the paying agency did not object to the fee);

John Galanopoulos, 35 Van Natta 548 (1983) (an extraordinary fee of 40 percent was allowed where

claimant's attorney expended nearly three full months in trial preparation for a five day trial and
achieved an extremely favorable result); Leonard F. Kisor, 35 Van Natta 282 (1983) (a 40 percent share of
the proceeds was allowed where the third party litigation involved a complex asbestosis issue and the
paying agency did not object to the fee).

We find the circumstances of the present case very similar to those in cases where we have
authorized extraordmary attorney fees. Specifically, here, the issues in this strict product liability case
were complex, requiring extensive case preparation. Furthermore, the litigation extended over a period
of five and a half years and involved two appeals, one to the Court of Appeals and one to the Oregon
Supreme Court. While the Supreme Court ultimately dismissed the defendant's petition for review as
improvidently allowed, this dismissal did not take place until after briefs had been submitted. In
addition, in dismissing the petition for review, the Court agreed with claimant's argument that the
defendant first raised its argument on review at the Court of Appeals, without preserving that argument
at the trial court. ' Brokenshire v. Rivas and Rivas, Ltd., 327 Or at 121. Therefore, the Court relied on
claimant's brief in determining that review should not have been allowed. Id.

Moreover, claimant's counsel achieved a favorable result, with a judgment of $729,967.76. In
addition, claimant and her counsel agree to an attorney fee of 45 percent as represented by the retainer
agreement and the "Agreement for Approval of Attorney Fees.” Finally, SAIF does not object to
claimant's counsel's request of a fee of 45 percent of the proceeds.

Under these circumstances, we are persuaded that claimant's counsel is entitled to an attorney
fee in excess of one-third of the third party settlement. Accordingly, for the reasons expressed herein,
we find that this case constitutes extraordinary circumstances justifying the allowance of an
extraordinary attorney fee. Commensurate with the request from claimant's counsel and the agreement
between claimant and her counsel, we further hold that the extraordinary attorney fee shall equal 45

percent of the third party judgment proceeds.] Consequently, claimant's counsel is directed to retain

the aforementioned extraordinary attorney fee from the ]udgment proceeds.

IT IS SO ORDERED.

1 Inasmuch as the court's "Money Judgment" provided for the inclusion of "post-judgment interest” at the statutory rate,
we presume that this interest is a component of the judgment proceeds.
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_In the Matter of the Compensation of
SHARON A. ELMORE, Claimant
WCB Case No. 97-06268
ORDER ON REVIEW
Gatti, Gatti, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Hall.

Claimant requests review of Administrative Law Judge (AL]J) Howell's order that declined to
award claimant an assessed fee for her counsel's efforts in obtaining the SAIF Corporatlon s pre- hearmg
amendment of its acceptance of a "resolved” low back and left shoulder strain. On review, the issue is
attorney fees. We reverse.

FINDINGS OF FACT

Claimant has a preexisting low back condition, including a herniated L4-5 disc which was
surgically repaired. On January 11, 1997, claimant injured her left shoulder and low back while working
as an LPN II in the employer's hospital. The initial diagnosis was left shoulder strain and low back
strain, but a subsequent MRI demonstrated a recurrent 14-5 disc herniation. On March 17, 1997, SAIF .
issued a Notice of Acceptance of a "left shoulder strain resolved and low back strain resolved.” The
following day, SAIF issued a denial of the recurrent disc herniation. Claimant's former counsel filed a
request for hearing from the denial of the disc herniation, and the matter was assigned WCB Case No.
97-02682.

Claimant retained her current attorney on April 16, 1997. SAIF issued an amended, pre-hearing
acceptance of the recurrent disc herniation on May 16, 1997. WCB Case No. 97-02682 then proceeded to
hearing on the issue of attorney fees.. In a July 7, 1997 Opinion and Order, ALJ Michael Johnson
awarded claimant's current attorney a $2,200 assessed fee for obtaining SAIF's pre-hearing rescission of
its denial of the recurrent disc herniation. See Sharon A. Elmore, 49 Van Natta 1975 (1997). The ALJ's
order was not appealed and became final as a matter of law. '

Meanwhile, on August 5, 1997, claimant’s current attorney filed a request for hearing from
SAIF's "[ilmproper prospectlve denial (see Notice of Acceptance * * * indicating left shoulder strain &
low back strain resolved).” This matter was assigned WCB Case No. 97-06268. On October 22, 1997,
SAIF issued a modified Notice of Acceptance of "shoulder strain, low back strain and re-current disc
herniation 14-5." WCB Case No. 97-06268 then proceeded to hearing on the attorney fee issue which is
presently before us.

The parties stipulated that SAIF has paid claimant all compensation to which she is entitled for

the accepted shoulder and low back strains.

CONCLUSIONS OF LAW AND OPINION

Claimant seeks review of the ALJ's decision not to award attorney fees under ORS 656.386(1).
That statute mandates the award of a reasonable carrier-paid fee when an attorney is instrumental in
obtaining a rescission of a "denied claim" prior to a decision by an AL]. The statute defines "denied
claim” as a claim for compensation which a carrier "refuses to pay on the express ground that the injury
or condition for which compensation is claimed is not compensable or otherwise does not give rise to an
entitlement to any compensatlon[ ]

In declining to award a carrier-paid fee under ORS 656 386(1), the ALJ reasoned that SAIF's
acceptance of "resolved” left shoulder and low back strains was only an implied denial of future
responsibility for those conditions. The ALJ further reasoned that such an implication that future
responsibility might be denied is not a "denied claim” within the meaning of ORS 656.386(1) because it
"is neither expressed, nor a refusal to pay, nor an assertion 'that the injury or condition for which
compensation is claimed is not compensable or otherwise does not give rise to an entitlement to any
compensation.'"

In reaching that decision, the AL] relied on our analysis in Michael |. Galbraith, 48 Van Natta 351
(1996). The claimant in Galbraith requested a hearing from the carrier's de facto denial of a consequential
condition, and the carrier filed a response which stated that the claimant was "entitled to no relief.” We
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held in Galbraith that there was no "denied claim” under ORS 656.386(1) because the carrier paid all
benefits for the claimed condition and did not expressly challenge the causal relationship between the
condition and the compensable injury.

Subsequent to the AL]'s order in this case, the court reversed our decision in Galbraith based on
its conclusion that the carrier's responsive pleading was an express denial within the meaning of ORS
656.386(1). Galbraith v. L.A. Pottsratz Construction, 152 Or App 790. The Galbraith court reasoned that
the carrier's responsive pleading "carried with it an implicit refusal to pay compensation in the future.”
(Emphasis supplied). The Galbraith court also noted that, while the claimant's medical bills had been
paid when the carrier accepted the claim, the "relief" requested included acceptance of the claim and not
merely the payment of accrued expenses. In so ruling, the Galbraith court relied on its prior decision in
Kimberly Quality Care v. Bowman, 148 Or App 292 (1997). In Bowman, the court concluded that a check-
the-box responsive pleading that the claimant had not sustained a work-related injury or disease was an
"express denial” under ORS 656.386(1) because it carried with it an implicit refusal to pay compensation
in the future and unequivocally expressed the employer's denial of compensability.

We applied the court’s ruling in Galbraith and Bowman in our recent decision in Joni M. Varah, 50
Van Natta 1124 (1998), on recon 50 Van Natta 1360 (1998). In Varah, the carrier issued a Notice of
Acceptance of a claim as a "thoracolumbar muscular back strain, resolved,” and the claimant filed a
hearing request, raising the issue of an improper "prospective denial.” In response, the carrier issued a
modified acceptance notice, eliminating the word "resolved” and accepting the compensable condition as
a "thoracolumbar muscular strain.” The claimant then filed a supplemental hearing request, requesting
an attorney fee under ORS 656.386(1) for obtaining rescission of a denial prior to an ALJ's decision.

We concluded in Varah that, consistent with the Galbraith and Bowman holdings, the carrier's
written acceptance of a "resolved” condition constituted an express denial of the claim on the basis that
the condition would not give rise to an entitlement to any compensation. In reachirig that decision, we
relied on well-settled Board case law that a carrier's acceptance of a "resolved” condition is a denial of
future benefits for that condition. See Charles L. Wallace, 49 Van Natta 472 (1997) (denial of low back
strain as resolved and subsequent unequivocal acceptance of that condition was an implied denial of
future responsibility for the low back strain); Gary L. Best, 46 Van Natta 1691 (1994) (acceptance of a
"resolved” osteomyelitis was an implied denial of responsibility for future benefits for that condition).
Thus, we ultimately concluded in Varah that the claimant’s counsel became entitled to an assessed fee
under ORS 656.386(1) when the carrier rescinded its denial after the claimant's hearing request.

We conclude that the facts in Varah are indistinguishable from those in the case before us. As in
Varah, the present claimant is requesting an assessed fee under ORS 656.386(1) for a pre-hearing,
unequivocal written acceptance of a condition that was initially accepted in writing as a resolved
condition. Accordingly, consistent with our decision in Varah, other prior Board case law, and the
court's analysis in Galbraith and Bowman, we conclude that SAIF's claims processing in the present case
was an express refusal to pay compensation on the ground that the accepted conditions had "resolved”
and, thus, do not give rise to an entitlement to any future compensatlon Because such an expression is
a "denied claim" within the meanmg of ORS 656.386(1), claimant is entitled to a reasonable carrier-paid
attorney fee for his counsel's efforts in obtaining the pre-hearing amendment of its acceptance.

We now turn to the determination of that fee. After considering the factors set forth in OAR
438-015-0010(4) and applymg them to this case, we find that a reasonable fee for claimant's attorney's
pre-hearing services in obtaining rescission of SAIF's denial is $1,000, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the issue (as represented by the record),
the complexity of the issue, the value of the interest involved, and the risk that counsel may go
uncompensated. We further note that claimant is not entitled to an assessed fee for her counsel's
services subsequent to SAIF's pre-hearing modification of its acceptance. See Amador Mendez, 44 Van
Natta 736 (1992).

1 Board Member Haynes notes that, under the doctrine of stare decisis, she is obligated to follow the majority’s holding in
Joni M. Varah. Nevertheless, she directs the parties' attention to the dissent in Varah, in which she agrees that the implied denial at
issue in that case does not give rise to an assessed attorney fee under ORS 656.386(1) because the carrier has not refused to pay
the claim "on the express ground that the injury or condition for which compensation is claimed is not compensable or otherwise
does not give rise to an entitlement to any compensation[.]" (Emphasis supplied).
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ORDER

The AL]J's order dated November 14, 1997 is reversed. Claimant's counsel is awarded a $1,000
assessed fee, payable by the SAIF Corporation.

July 16, 1998 Cite as 50 Van Natta 1415 (1998)

In the Matter of the Compensation of
SANDRA L. KAY, Claimant
WCB Case No. 97-05932
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Haynes, Bock and Hall.

Claimant requests review of Administrative Law Judge (ALJ) Crumme's order that: (1)
redetermined claimant's unscheduled permanent disability to-award an additional 6 percent (19.2
degrees) unscheduled permanent disability; (2) found that claimant was not entitled to a scheduled
permanent disability award; (3) found claimant had not established entitlement to permanent total
disability benefits; and (4) declined to award additional temporary disability. In its brief, the insurer
argues that the ALJ erred in increasing claimant's unscheduled permanent disability award on the
ground that her condition had permanently worsened since the last arrangement of compensation. On
review, the issues are permanent total disability, temporary disability and extent of scheduled and
unscheduled permanent disability. We reverse in part and affirm in part.

" FINDINGS OF FACT

We adopt the ALJ's findings of fact, which we summarize below.

Claimant was compensably injured on July 29, 1992 after moving a box of paper at work. The
claim was accepted for a lumbosacral strain. Claimant underwent surgery for a large herniated disc at
L5-51 on December 1, 1992. On March 23, 1993, claimant underwent another surgery at L5-S1.

By May 1993, claimant was doing better and had returned to part-time work. In May 1994, her
attending physician, Dr. White, released her to a 27-hour work week.

On August 12, 1994, the insurer issued a Notice of Closure awarding 20 percent unscheduled
permanent disability.

In July 1995, claimant had a severe exacerbation of her low back and leg symptoms during a
period when she was participating in a pain center program. On July 21, 1995, an MRI revealed
"chronic epidural scarring encasing the right 51 nerve root * * * with no new right-sided abnormality.”
On October 11, 1995, Dr. White restricted claimant to a 17.5-hour work week.

The insurer issued an aggravation denial on October 13, 1995. Claimant requested a hearing
from the denial and a March 6, 1996 Opinion and Order found that the condition had pathologically
worsened and set aside the aggravation denial. The insurer appealed and the Board affirmed and
adopted the AL]J's order. The Board's order became final by operation of law.

In approximately December 1996, Dr. White restricted claimant to a 16-hour work week.

On February 26, 1997, a Determination Order issued closing the claim with an award of
temporary disability and a 5 percent increase in claimant's award of unscheduled permanent disability
for a total unscheduled award of 25 percent. Both claimant and the insurer requested reconsideration of
the Determination Order. As of April 1997, claimant was working a 15 hour a week schedule for the
employer although she sometimes left work early due to pain. On July 18, 1997, an Order on
Reconsideration issued, which reduced claimant's unscheduled award to 20 percent on the ground that
her condition had not permanently worsened since the last closure.
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CONCLUSIONS OF LAW AND OPINION
Permanent Worsening

Applying OAR 436-035-0007(8)(b), the AL] found that claimant had sustained an "actual
worsening" of her compensable condition because her condition had not changed since the March 6,
1996 Opinion and Order finding that she had established a compensable aggravation claim. On the
basis of this reasoning, the AL] found that claimant had established that her condition had permanently
worsened such that she was entitled to a redetermination of her permanent disability.

OAR 436-035-0007(8)(b) and (c) (now renumbered OAR 436-035-0007(9)) provide:

"(b) When an actual worsening of the worker's compensable condition occurs, the extent

of permanent disability shall be redetermined. When an actual worsening of the
worker's compensable condition does not occur, the extent of disability shall not be
redetermined, but shall remain unchanged.

"(c) * * * There shall be no redetermination for those conditions which are either
unchanged or improved. * * *"

The Supreme Court has stated:

"The threshold requirement to recover increased PPD [permanent partial disability] or
PTD [permanent total disability] is a greater permanent injury than formerly existed * * *
. On a worsening claim for additional PPD or PTD, the referee [now ALJ], Evaluation
Division and Board should first compare the claimant's present medical condition with
the condition at the time of the earlier award or arrangement of compensation. If that
condition is unchanged or improved, no further inquiry is necessary, for there has been
no worsening.” Stepp v. SAIF, 304 Or 375, 381 (1987).

We discussed the application of Stepp in Kelly R. Holifield-Taylor, 50 Van Natta 286 (1998). In
Holifield-Taylor, the employer relied on SAIF v. Walker, 145 Or App 294 (1996), to argue that the claimant
was required to show a "pathological worsening" of her compensable condition in order to trigger
redetermination of disability upon closure of the aggravation claim. We noted that the court's decision
in Walker addressed the meaning of the phrase "actual worsening" in the context of a worker's burden of
proof in establishing a compensable aggravatlon under ORS 656.273(1). We further stated that the
Walker court did not address the meaning of "worsening" in the context of a worker's entitlement to
redetermination of disability upon closure of an aggravation claim.

, Consistent with this observation, we noted that in Stepp, the Supreme Court indicated that the
threshold requirement to recover increased permanent disability "is a greater permanent disability than
formerly existed.” In imposing this standard, the Court rejected the claimant's contention that he was
entitled to redetermination following a compensable aggravation based upon "a new body of operative
facts reflecting present inability to work.” The Court explained that the claimant's approach would
result in employers and insurers paying for a host of disabilities (such as increasing age and other health
conditions) that are unrelated to the earlier injury. In order to avoid compensating the claimant for the
worsening of other (noncompensable) factors-and to avoid relitigation of the prior permanent disability
award, the Court held that a claimant must show a permanently worsened condition to be entitled to
redetermination on closure of the aggravation claim. Thus, we concluded in Holifield-Taylor that the
requirement that a claimant establish a permanently worsened condition to prove entitlement to a
redetermination of permanent disability on closure of an aggravation claim was a court-made doctrine
intended to limit increased awards to those situations where injury-related conditions have permanently
worsened.

Here, whether claimant has established a compensable aggravation claim by showing an "actual
worsening” is a different question than whether claimant’s condition has permanently worsened under
the Court’s analysis in Stepp. Thus, we disagree with the AL]J's decision insofar as it relies on the fact
that claimant has established an actual pathological worsening of her compensable condition. Rather,
the issue in this case is whether, comparing claimant's condition at the time of the current claim closure
with her condition at the last arrangement of compensation, she has sustained a permanent worsening.
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Thus, although the administrative rule refers to an "actual” worsening, the primary focus of the
rule and of the Stepp analysis is whether claimant's low back condition has worsened since the prior 20
percent permanent disability award. See Clay R. Herring, 49 Van Natta 1898 (1997); Peter Gevers, 49 Van
Natta 1228 (1997). If the "permanent worsening” threshold is not satisfied, claimant's permanent
disability is not redetermmed under the standards. See Gayle S. Johnson, 48 Van Natta 381, aff'd mem 143
Or App 629 (1996).1

Here, the medical arbiter panel compared claimant's condition at the time of its examination
with claimant's condition at the time of the last arrangement of compensation. The arbiters also
compared range of motion findings that were taken in May 1997 and January 1996. The arbiter panel
indicated that there was some fluctuation in claimant’s range of motion findings, which likely reflected
waxing and waning of a stable condition as opposed to a specific worsening .over time. Comparing
claimant's condition to her closing evaluation in June 1994, the arbiter panel concluded that claimant's
limitations "appear to be pretty much the same now as they were then.” (Ex. 20B-3). There is no
medical opinion to the contrary.

Based on the arbiter panel's unrebutted report, we conclude that claimant's condition has not
permanently worsened. Under such c1rcumstances, we are unable to find that claimant's claim qualifies
for a redetermination of permanent dlsablhty Accordingly, we reverse the ALJ's award of additional
permanent disability benefits. Because claimant's claim does not qualify for redetermination, we do not
address the issues of permanent partial disability or permanent total disability.

Temporary Disability

We adopt the ALJ's reasoning and conclusions regarding this issue.
ORDER

The AL]J's order dated December 18, 1997 is reversed in part and affirmed in part. That portion
of the ALJ's order which modifies the Order on Reconsideration to award unscheduled permanent
disability and awards an "out-of-compensation” attorney fee is reversed. The Order on Reconsideration
is affirmed. The remainder of the ALJ's order is affirmed.

1 To the extent that OAR 436-035-0007(8)(b) can be interpreted to permit a redetermination of a worker's permanent
disability award in the absence of a permanent worsening of the condition, we find the rule to be inconsistent with the Stepp
Court’s interpretation of the statutory scheme and conclude that the rule should not be given effect. See Cook v. Workers’
Compensation Department, 306 Or 134, 138 (1988) (an agency may not alter, amend enlarge or limit the terms of a statute by rule).
After examining several workers' compensation statutes including ORS 656.206(1), 656.214(5), 656.273(1) and (2), the Stepp Court
concluded that the threshold requirement to recovery of a permanent partial or permanent total disability award is a greater
permanent injury than formerly existed. Authoritative court interpretations of a statute become a part of that statute as if written
into it at the time of enactment. SAIF v. Allen, 320 Or 192, 204 (1994) Walther v. SAIF, 312 Or 147, 149 (1991); Adam ]. Delfel, 50
- Van Natta 1041 (1998). Thus, we find that the Stepp Court's interpretation has become part of ORS 656.273(1) and that in order to
obtain an award for permanent disability on closure of an aggravation claim, the worsened condition must be permanent. ‘We note
that in Holifield-Taylor, we applied the holding of Stepp to the current versions of the aggravation and permanent disability statutes.
To the extent that OAR 436-035-0007(8)(b) allows redetermination of permanent disability in the absence of a permanent
worsening, we find it inconsistent with the Stepp rationale and the statutory scheme.

21n reaching the conclusion that claimant's condition has not permanently worsened, we distinguish SAIF v. Frank, 153
Or App 514 (1998). In Frank, the court held that a claimant whose initial claim had been accepted as nondisabling and who
consequently did not have a prior permanent disability award did not have to establish a "permanent worsening" of his condition
in order to be entitled to an award of permanent disability on closure of his subsequent aggravation claim. Here, in contrast to
Frank, claimant had received an award of permanent disability on closure of his initial injury claim, Thus, we find Frank to be
distinguishable.

Board Member Hall dissenting.

I do not disagree with the majority's legal conclusion that the establishment of a compensable
aggravation claim, i.e., proof of an "actual worsening,” does not per se equate with the establishment of
a "permanent worsening.” However, I disagree with the majority's conclusion that this record does not
factually establish a permanent worsening of the compensable condition. Because the aggravation claim
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has been reopened, it is evident that the statutory requirement of an "actual worsening” under ORS
656.273 has been met. Thus, it is clear that there has been a worsening of the condition. The question
now is whether the worsening has become permanent so that claimant may receive a redetermination of
her permanent disability.

Based on the evidence in this record, I am in agreement with the AL]J that, factually, claimant
has shown that the actual worsening has not improved and that the worsening has now become
"permanent.” Accordingly, I would find that a permanent worsening of the condition has been
established and that claimant has shown an entitlement to a redetermination of her permanent
disability.

Finally, I disagree with the majority's reliance on the medical arbiter report to conclude that the
condition has not permanently worsened since the last arrangement of compensation. The arbiter's
report represents the very redetermination which the majority concludes claimant is not entitled to.
That a claimant does not sustain greater ratable impairment upon redetermination does not defeat a
factual finding of a permanent worsening which would entitle one to a redetermination. After all, the
issue in this case is not the results of the redetermination, but claimant's entitlement to a
redetermination.

July 16, 1998 Cite as 50 Van Natta 1418 (1998)

In the Matter of the Compensation of
ROBERT D. MOORE, Claimant
Own Motion No. 98-0130M
OWN MOTION ORDER
Welch, Bruun, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation initially submitted claimant's request for temporary disability
compensation for claimant's compensable L34 disc herniation. Claimant's aggravation rights on that
claim expired on December 4, 1995. SAIF recommended that the Board authorize the reopening of
claimant's 1989 claim for the payment of temporary disability compensation. SAIF contended that
claimant’'s surgery for L3-4 hardware removal was both causally related to his compensable injury and
that SAIF was résponsible for the hardware removal.

However, on March 26, 1998, we postponed action because there was litigation pending
regarding the responsibility for claimant's current low back condition.] We took that action because that
litigation would necessarily address the issue of whether claimant's need for surgery was -causally
related to the 1989 injury or to a subsequent injury.

By Opinion and Order dated June 1, 1998, Administrative Law Judge (AL]) Podnar approved
SIMS' February 18, 1998 responsibility denial finding that the August 5, 1997 injury was not the major
contributing cause of his "need for the treatment in the nature of the removal of the hardware from his
lumbar spine.” That order was not appealed, and has become final by operation of law.

Under ORS 656.278(1)(a), we may exercise our own motion authority to reopen a claim for
additional temporary disability compensation when we find that there is a worsening of a compensable
injury that requires either inpatient or outpatient surgery or other treatment requiring hospitalization.

On January 8, 1998, claimant underwent hardware removal at L3-4 level Thus, we conclude
that claimant’'s compensable injury has worsened requiring surgery.

1 Claimant had an August 5, 1997 accepted lower thoracic and lumbar strains claim through SIMS, which had issued a
February 18, 1998 responsibility denial regarding the L3-4 hardware removal. Claimant appealed that denial. (WCB Case No. 98-
01619).
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Accordingly, we authorize the reopening of claimant's 1989 injury claim to provide temporary
disability compensation beginning January 8, 1998, the date claimant is hospitalized for the proposed
surgery When claimant is medically stationary, SAIF shall close the claim pursuant to OAR 438-012-
0055.2

IT IS SO ORDERED.

2 Claimant may have been receiving timeloss in the SIMS claim at the time of his January 8, 1998 surgery. Therefore,
we note that an injured worker is not entitled to receive any more than the statutory sum of benefits for single period of temporary
disabiiity resulting from multiple disabling injuries. See Fischer v. SAIF, 76 Or App 656, 661 (1985); Petshow v. Portland Bottling Co.,
62 Or App 614 (1983), rev den 296 Or 350 (1984). If any concurrent temporary disability compensation is due claimant as a result of -
this order, SAIF and SIMS may petition the Workers' Compensation Division of the Department of Consumer and Business
Services for a pro rata distribution of payments. OAR 436-060-0020(8) and (9); Michael C. Johnstone, 48 Van Natta 761 (1996);
William L. Halbrook, 46 Van Natta 79 (1994).

July 20, 1998 Cite as 50 Van Natta 1419 (1998)

In the Matter of the Compensation of
CARL C. GEIER, Claimant
Own Motion No. 98-150M -
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for claimant's compensable fracture tip of right lateral malleolus. Claimant's aggravation rights expired
on August 29, 1996. SAIF opposes authorization of temporary disability compensation, contending that
claimant has withdrawn from the work force.

We may authorize, on our own motion, the payment of temporary disability compensatlon when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized. or undergoes outpatient surgery. Id.

It is undisputed that claimant's compensable condition requires surgery or hospitalization.
However, in order to be entitled to temporary disability compensation, a claimant must be in the work
force at the time of disability. Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990). A claimant is in the
work force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989). ’

SAIF contends that claimant was not in the work force at the time his compensable condition
worsened requiring surgery. Claimant replied to SAIF's contentions and submitted several chart notes
and a paystub in support of his position.

Claimant is a commercial fisherman. The paystub he submitted demonstrates that he last
worked in August of 1996. On September 5, 1996, he sought treatment for instability in his right ankle.
The physician assistant who treated claimant on that date noted that the current instability may be
related to his 1991 initial fracture and commented that a reconstruction procedure had been
recommended and may need to be carried out in the future. He placed claimant in a fixed ankle hinge
brace for three weeks. '

On February 16, 1998, claimant sought treatment with Dr. Hayhurst, for continuing right ankle
pain. Dr. Hayhurst noted that claimant injured his right ankle in 1991 and sustained a fracture of the
distal fibula. Claimant eventually became asymptomatic and returned to work. In 1996, claimant re-
injured his ankle in the same place while he was working and has had pain ever since. Claimant told
the doctor that he had been unable to work since the 're-injury” due to pain and swelling. Dr.
Hayhurst ordered a diagnostic bone scan.
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On February 23, 1998, claimant was examined by Dr. Wisdom, at Dr. Hayhurst's request. Dr.
Wisdom also noted claimant's history of re-injury in 1996 and inability to work since that time. The
bone scan showed a bone fragment at the tip of the lateral malleolus which Dr. Wisdom opined could be
the source of claimant's discomfort. Dr. Wisdom diagnosed a painful nonunion fracture on the tip of
the lateral malleolus of the right ankle. He recommended excising the bone fragment and re-attaching
any ligament tissue that was present.

Dr. Wisdom saw claimant again on May 6, 1998 for continuing pain complaints in the right
ankle. He agreed with claimant that, for the last two years, he "could not work effectively on a shrimp
or crab boat, with his repeated pain on physical stress on the foot, not knowing if it would suddenly
“cause pain, often swelling and be useless for several days."

In order to satisfy the third Dawkins criterion, claimant must demonstrate that he was willing
work but was unable to do so due to the compensable condition and that it would have been futile for
him to seek work. Claimant submitted a letter wherein he states that he has worked as a commercial
fisherman. He states that he is unable to work a modified "desk job" because of his "lurning [sic]
disability and poor grades in school.” He further contends that because of his initial injury and
subsequent re-injury in 1996, he has been unable to work. Despite his inability to work due to his
compensable condition, claimant asserts that he sought work on other people's boats but that "they are
afraid I will get hurt worse and they will get stuck with the liability of my injury.” Finally, claimant
maintains that he needs to get back to work so "I can suport [sic] my family in a way they can be proud
of.” Based on claimant's statements, we find that he has demonstrated his willingness to work.

Additionally, as discussed above, Dr. Wisdom opined that claimant could not work as a
commercial fisherman and has been unable to do so since his re-injury in 1996. Thus, we find that Dr.
Wisdom's unrebutted opinion sufficient to meet claimant's burden.of proof regarding the futility
standard of the third Dawkins criterion. ‘

Accordingly, we authorize the reopening of claimant's claim to provide temporary total disability
compensation beginning the date claimant is hospitalized for the proposed surgery. When claimant is
medically stationary, SAIF shall close the claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.

Tuly 20, 1998 Cite as 50 Van Natta 1420 (1998)

In the Matter of the Compensation of
ROYCE G. LUTHER, Claimant
WCB Case No. C8-01401
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Lundeen, et al, Defense Attorneys

Reviewed by Board Member Biehl and Haynes.

On June 17, 1998, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for his
compensable injury. We approve the proposed disposition.

Parties may dispose of all matters concerning a claim, except for medical services, with a CDA
"subject to such terms and conditions as the Workers' Compensation Board may prescribe.” ORS
656.236(1). The worker, insurer or self-insured employer may request disapproval of the disposition
within 30 days of its submission to the Board. ORS 656.236(1)(a)(C). Notwithstanding this provision,
however, the CDA may provide for waiver of the 30 day period if the worker was represented by an
attorney at the time the worker signed the disposition. ORS 656.236(1)(b). This rule requires that the
first page of the CDA contain a "statement indicating whether or not the parties are waiving the "30-
day” approval period of ORS 656.236(1)(a)(C) as permitted by ORS 656.236(1)(b)."
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The first page of the agreement includes the required statement indicating that the parties do not
wish to waive the "30-day” cooling off period. However, the body of the document on page 4, number
19, provides that the parties request a waiver of the 30-day statutory period. Nonetheless, because
claimant is unrepresented, the Board is without statutory authority to waive the "30-day" cooling off
period. See Kathleen McKay, 49 Van Natta 2062 (1997). Thus, consistent with the first page of the
document, we conclude that the "waiver” language was left in the body of the agreement inadvertently.
Thus, we do not interpret the agreement as attempting to waive the 30 day period.

We conclude the agreement, as clarified by this order, is in accordance with the terms and
conditions prescribed by the Board. See ORS 656.236(1). Accordingly, the parties' claim disposition
agreement is approved. ' :

Should the parties disagree with our interpretation of the CDA, they may ‘move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.

July 20, 1998 Cite as 50 Van Natta 1421 (1998)

In the Matter of the Compensation of
BRIAN LUTZ, Claimant
Own Motion No. 94-0392M
OWN MOTION ORDER
Martin J. McKeown, Claimant Attorney
Liberty NW Ins. Corp., Insurance Carrier

Claimant requests Own Motion relief, contending that the insurer has failed to comply with our
August 11, 1994 Own Motion Order. Specifically, claimant seeks an order: (1) directing the insurer to
commence the payment of temporary disability benefits until claimant's current medical status becomes
stationary; and (2) establishing a time limit for insurer to decide the propriety of the proposed treatment
at the Llchtenstem Institute. Having received the parties’ respective positions, we proceed with our
review.

Entitlement to Temporary Disability Benefits

On August 11, 1994, we issued an order that authorized the payment temporary disability
compensatxon to begin May 6, 1994, the date claimant was hospitalized for surgery. Thereafter, the
insurer paid temporary disability benefits from May 6, 1994 to June 24, 1994, the date claimant was
released to modified duty. Nearly three years later, on May 6, 1997, the insurer issued a Notice of
Closure, which provided for no temporary disability award. By an order dated November 18, 1997, we
set aside the May 6, 1997 closure as premature. That order was not appealed.

In his current request for Own Motion relief, claimant requests reinstatement of his temporary
disability compensation beginning from June 24, 1994, the date such benefits were terminated. In
response to claimant's request, the insurer reports that it re-commenced claimant's temporary disability
compensation effective April 22, 1998, the date claimant was once again hospitalized.

After consideration of this matter, we reinstate claimant's temporary disability award effective
June 24, 1994. We reach this conclusion based on the following reasoning.

For claims in own motion status, temporary disability compensation shall be paid beginning the
date the claimant is hospitalized for surgery or other treatment requiring hospitalization until claimant is
declared medically stationary. ORS 656.278(2). However, a carrier may terminate temporary disability
compensation if one of the following should occur: (1) the claim is closed pursuant to OAR 438-012-0055;
(2) a claim disposition agreement is submitted to the Board pursuant to ORS 656.236(1); or (3)
termination of such benefits is authorized by the terms of ORS 656.268(3)(a) through (c). OAR 438-012-
0035(4).
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ORS 656.268 provides that payment of temporary total disability (TTD) shall continue until
whichever of the following events first occurs: (a) the worker returns to regular or modified
employment; (b) the attending physician gives the worker a written release to return to regular
employment; or (c) the attending physician gives the worker a written release to return to modified
employment, such employment is offered in writing to the worker and the worker fails to begin such
employment.

Here, claimant returned to work for the employer at injury in a modified capacity in June of
1994. He continued to work in that position through April of 1997, when his employer informed him
that the modified job would no longer be available and did not offer claimant an alternate modified job.
Claimant has never been released to full duty.

The insurer appropriately terminated TTD when claimant returned to a modified job in June of
1994. However, on this record, we find that claimant was temporarily partially disabled from June 24,
1994 through April of 1997. Because we have found that claimant's disability was partial, claimant is
entitled to temporary partial disability (TPD) benefits during the period in question. ORS 656.212; David
L. Gooding, 47 Van Natta 1468 (1995); Ricardo Morales, 47 Van Natta 1394 (1995). The rate of TPD must
be based on a comparison of his wages at modified duty with his at-injury wage. ORS 656.212; Lonnie
L. Dysinger, 47 Van Natta 2282 (1995). A comparison of claimant's wages at modified duty and the
wage used to calculate temporary disability pursuant to ORS 656.210 may very well be computed as
zero. In any event, that is a matter to be eventually be resolved by the parties once the insurer
completes its calculation of claimant's temporary partial disability rate.1

Further, we hold that the insurer was obligated to reinstate his TTD when his modified job was
withdrawn. OAR 436-060-0030(8) provides that TTD shall begin when a modified job no longer exists or
the job offer is withdrawn by the employer. Here, in April of 1997, claimant's modified, permanent job
no longer existed when his employer informed him that due to extensive refurbishing his light duty job
was no longer available to him and that it did not foresee having any work for an extended period of
time that fell within his limitations. Accordingly, claimant was entitled to TTD benefits as of the date
his job was eliminated in April of 1997. :

The insurer argues that our November 18, 1997 Own Motion Order Reviewing Carrier Closure
did not direct it to 1mmed1ately commence temporary disability benefits. =~ We acknowledge that, in
setting aside the insurer's notice of closure, we stated that "this order does not require the insurer to
immediately commence payment of temporary disability benefits. * * * If claimant is hospitalized while
this claim remains open, payment of temporary disability benefits is authorized from the date of the
hospitalization/surgery to continue until such benefits can be lawfully terminated.” Nonetheless, the
primary issue for resolution in our November 18, 1997 order was the propriety of the insurer's claim
closure. Inasmuch as the closure was set aside and the claim reopened, the insurer was required to
process the claim in accordance with all applicable laws, mcludmg the conversion of TPD into TTD when
appropriate. Additionally, based on the record before us, it is now apparent that, contrary to the
implication in our prior order, claimant had, in fact, undergone surgery on May 6, 1994. In other
words, the condition precedent for commencement of claimant's temporary disability benefits as set
forth in our original August 11, 1994 Own Motion Order that reopened the claim (i.e. claimant's
hospitalization for surgery) had occurred.

In conclusion, our November 18, 1997 order set aside the insurer's Notice of Closure, which
necessarily reinstated the insurer's obligation as set forth in our August 11, 1994 order that reopened the
claim.2 Consequently, claimant is entitled to temporary disability benefits beginning June 24, 1994, the
date the insurer stopped paying such benefits. As previously noted, in light of claimant's modified job

1 The record does not establish claimant's wages at his modified work. As previously noted, if his "modified" wages
either met or exceeded his "at-injury” wages, claimant's temporary partial disability benefits would be zero. However, resolution
of that question is not ripe for these proceedings. Any future dispute regarding the insurer's calculation of claimant’s temporary
disability benefits during the period of June 24, 1994 through April of 1997 may be presented for review should claimant
subsequently disagree with the insurer's calculation,

2 Although the statements contained in our November 18, 1997 order may have provided a basis for the insurer's
legitimate doubt regarding its responsibility for the payment of temporary disability compensation, it does not absolve the insurer
from its ultimate obligation to provide such benefits in accordance with statutory and administrative requirements.
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for several years, it is possible that claimant's TPD during this period will equal zero. However,
whenever the job no longer existed, the insurer became obligated to provide TTD and to continue such
benefits until lawfully terminated.

Attorney Fee

Claimant's attorney is allowed an approved fee in the amount of 25 percent of the increased
temporary disability compensation awarded under this order, not to exceed $1,050, payable by the
insurer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

Medical Treatment at the Lichtenstein Institute

Claimant requests that we provide a time frame in which the insurer must make the necessary
evaluations and determinations regarding medical treatment at the Lichtenstein Institute. Inasmuch as
this matter pertains to the propriety of proposed medical services, authority to address the issue rests
with the Director. See ORS 656.245(6), ORS 656.327(1); Liberty Northwest Insurance Corporation v. Yon,
137 Or App 413 (1995); Newell v. SAIF, 136 Or App 280 (1995), and SAIF v. Bowen, 136 Or App 222
(1995). Thus, we are without authority to consider claimant's request regarding treatment at the
Lichtenstein Institute. ' '

IT IS SO ORDERED.

July 20, 1998 » Cite as 50 Van Natta 1423 (1998) .

In the Matter of the Compensation of
AUDREY L. McDANIEL, Claimant
WCB Case No. 97-09297
ORDER ON REVIEW
Cole, Cary, et al, Claimant Attorneys
Reinisch, et al, Defense Attorneys

" Reviewed by Board Members Moller and Hall.

The self-insured employer requests review of Administrative Law Judge (AL]) Livesley's order
which modified an Order on Reconsideration to reclassify claimant's nondisabling injury claim as
disabling. On review, the issue is claim reclassification. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact but not his findings of ultimate fact. We summarize the
factual findings as follows.

Claimant compensably injured her right wrist while performing her janitorial job for the
employer on September 13, 1996. She did not report the injury to the employer until September 17,
1996. She received conservative treatment and was released for modified work on September 17, 1996,
with restrictions on the use of her right hand. That same day, she returned to a modified job with the
employer at her regular, at-injury wage and continued modified employment at her regular wage until
September 19, 1996.

Claimant's injury claim was accepted for a nondisabling tenosynovitis of the right wrist.
Claimant, who was on probationary status as a new employee, was terminated by the employer on
September 19, 1996 for violation of company rules requiring prompt reporting of work injuries.

Claimant challenged the "nondisabling” classification of her claim. By Determination Order
dated July 30, 1997, the Department affirmed the "nondisabling" classification. That determination was
later affirmed by Order on Reconsideration dated October 16, 1997.

CONCLUSIONS OF LAW AND OPINION
The ALJ disapproved the Order on Reconsideration and Determination Order, concluding that

claimant's injury claim must be classified as disabling because she suffered "diminished earning 1424
capacity” due to the compensable injury. In reaching his conclusion, the AL]J relied on pre-1995 case law
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(i.e., Bono v. SAIF, 298 Or 405 (1984), Safeway Stores v. Owsley, 91 Or App 475 (1988), and RSG Forest
Products v. Jensen, 127 Or App 247 (1994)) for the proposition that proof of "diminished earning power”
is sufficient to establish entitlement to temporary disability benefits. The ALJ] also found that the
employer did not comply with the requirements of ORS 656.325(5)(b).

On review, the employer argues that claimant must prove actual loss of wages to establish
entitlement to temporary disability under the current, post-1995 law and that the provisions of ORS
656.325(5)(b) do not apply to the facts of this case. The employer argues that claimant has not proven a
loss of wages and that her claim should therefore remain classified as nondisabling. We agree and
reverse.

This case is governed by ORS 656.005(7)(c), which provides:

"A 'disabling compensable injury’ is an injury which entitles the worker to compensation
for disability or death. An injury is not disabling if no temporary benefits are due and payable,
unless there is a reasonable expectation that permanent disability will result from the
injury.” (Italics added).

Because the record does not support a reasonable expectatxon that permanent disability will
result from the compensable injury, claimant's challenge to the "nondisabling” claim classification rests
entirely on her contention that "temporary [disability] benefits are due and payable” for the injury. The
ALJ concluded, based on ORS 656.325(5)(b), that temporary disability benefits were due and payable for
the period beginning September 19, 1996, the date that clalmant s employment was terminated for
violation of company rules.

ORS 656.325(5)(b) provides:

"If a worker has been terminated for violation of work rules or other disciplinary
reasons, the insurer or self-insured employer shall cease payments pursuant to ORS
656.210 [the temporary total disability (TTD) statute] and commence payments pursuant
to ORS 656.212 [the temporary partial disability (TPD) statute] when the attending
physician approves employment in a modified job that would have been offered to the
worker if the worker had remained employed, provided that the employer has a written
policy of offering modified work to injured workers."

We previously interpreted and applied this statutory prdvision in Ricardo Chavez, 50 Van'Natta 90
(1998). In Chavez, we stated that this provision applies only if the worker who has been terminated was
entitled to receive TTD benefits under ORS 656.210. Id. at 91.

In this case, we conclude that claimant was not entitled to received TTD benefits. Prior to
claimant’s termination, she was working at a modified job for the employer and receiving her regular,
at-injury wage. Because she was receiving her regular wage, claimant had sustained no actual loss of
wages due to the injury, and she therefore was entitled to TPD benefits at the rate of zero.l See ORS
656.212(2); former OAR 436-060-0030(2) (WCD Admin. Order 96-053); Nenita Stockie, 48 Van Natta 299
(1996); Lonnie L. Dysinger, 47 Van Natta 2282 (1995). Absent entitlement to TTD benefits, the provisions

. of ORS 656.325(5)(b) do not apply to the facts of this case.

Furthermore, the record shows that claimant was terminated for violating company rules
regarding reporting of injuries. Because she was not terminated for reasons related to her compensable
injury, she was not entitled to the payment of TTD following her termination. See Patricia K. Stodola, 48

1 Notwithstanding the absence of actual wage loss, the AL] found evidence of "diminished earning capacity” and, relying
on pre-1995 case law, concluded that such evidence supported claimant's continued entitiement to TPD benefits. However, the
concept of "diminished eaming capacity” is no longer relevant to the calculation of TPD benefits. Whereas the pre-1995 version of
ORS 656.212 provided that TPD was to be based on the worker's "loss of earning power at any kind of work," see Stone v. Whittier
Wood Products, 124 Or App 117 (1993), the current version of ORS 656.212 provides that TPD must be based on a comparison
between the wage earned at modified work and the at-injury wage. See Lonnie L. Dysinger, 47 Van Natta 2282, 2283 (1995).
Therefore, it is the actual wage loss, not diminished éanﬁng capacity, that determines claimant's rate of TPD. To the extent that
prior case law held otherwise, those cases have been legislatively overruled.
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Van Natta 613, 614 (1996).2 Rather, she was entitled to continued receipt of TPD at the same rate (zero)
that she was receiving during her modified employment. Accordingly, claimant has not proven that
temporary disability benefits were "due and payable,” and her injury claim therefore must remain
classified as nondisabling. ’

ORDER

The ALJ's order dated March 13, 1998 is reversed. The Order on Reconsideration is affirmed in
its entirety.

2 The AL]J distinguished Stodola on the basis that, whereas the Board in Stodola concluded there was no evidence that the
claimant suffered diminished earning capacity as a result of her compensable injury, there is evidence in this case that claimant
suffered diminished earning capacity due to her injury. We note, however, that the dispositive finding in Stodola was that the
claimant did not prove any loss of actual wages due to the injury. Therefore, any comment made about the claimant's eaming
capacity in Stodola- was gratuitous and unnecessary to our ultimate conclusion that the claimant was not entitled to temporary
disability benefits after termination from her modified job.

July 20, 1998 Cite as 50 Van Natta 1425 (1998)

In the Matter of the Compensation of
STEVE L. PAUL, Claimant
WCB Case No. 97-09986
ORDER DENYING RECONSIDERATION
Reinisch, McKenzie, et al, Defense Attorneys

On June 5, 1998, we issued an Order on Review affirming an Administrative Law Judge's
(AL]J's) order that dismissed claimant's request for hearing. On July 7, 1998, we received claimant's
letter (dated June 29, 1998), which states: "I [claimant] want an appeal."l We interpret the letter as a
motion for reconsideration of our June 5, 1998 order. Since our June 5, 1998 order has become final, we
deny claimant's motion for reconsideration of our decision.

A Board order is final unless within 30 days after the date of mailing of copies of such order,
one of the parties appeals to the Court of Appeals for judicial review. ORS 656.295(8). The time within
which to appeal an order continues to run, unless the order had been "stayed,” withdrawn or modified.
International Paper Co. v. Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656, 659 (1986).

Here, the 30th day following our June 5, 1998 order was Monday, July 6, 1998. Therefore, the
final day for us to reconsider our decision was July 6, 1998. Claimant's request for reconsideration was
mailed to the Board on July 2, 1998, within the 30-day appeal period. Nevertheless, by the time the
reconsideration request was received by the Board (July 7, 1998) and brought to our attention, the 30-day
period of ORS 656.295(8) had expired.

Inasmuch as our June 5, 1998 order has neither been stayed, withdrawn, modified, nor
appealed by July 6, 1998, we are without authority to alter our prior decision. See ORS 656.295(8);
International Paper Co. v. Wright; Fischer v. SAIF.

Accordingly, claimant's motion for reconsideration is denied.

IT IS SO ORDERED.

1 nasmuch as it is unclear whether the self-insured employer has received a copy of claimant's letter, we have included
a copy with its attomey's copy of this order.
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In the Matter of the Compensation of
JACK B. ROY, Claimant
WCB Case No. 97-00659
ORDER OF DISMISSAL
Schneider, et al, Claimant Attorneys
Kenneth P. Russell (Saif), Defense Attorney

Claimant requested Board review of Administrative Law Judge (AL]) Podnar's June 3, 1998
order. We have reviewed the request to determine whether we have jurisdiction to consider the matter.
Because the record does not establish that the Board received a timely request for review within 30 days
of the AL]J's order, we dismiss.

FINDINGS OF FACT

On April 16, 1998, the AL]J issued an Opinion and Order that upheld the SAIF Corporation's
denial of a right knee condition. After subsequently abating the order, on June 3, 1998, the AL]J issued
an Order on Reconsideration republishing the original order.

On July 8, 1998, the Board received claimant's request for review. The request was mailed by
certified mail showing the date of mailing on July 6, 1998. On July 10, 1998, the Board mailed a

computer-generated acknowledgment of claimant's request for review.

CONCLUSIONS OF LAW AND OPINION

An ALJ's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the ALJ. ORS 656.295(5). Compliance with ORS 656.295 requires that
statutory notice of the request be mailed or actual notice be received within the statutory period.
Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983).

Filing means the physical delivery of a thing to any permanently staffed office of the Board, or
the date of mailing. OAR 438-005-0046(1)(a). If filing of a request for Board review of an AL]J's order is
accomplished by mailing, it shall be presumed that the request was mailed on the date shown on a
receipt for registered or certified mail bearing the stamp of the United States Postal Service showing the
date of mailing. OAR 438-005-0046(1)(b). If the request is actually received by the Board after the date
of filing, it shall be presumed that the mailing was untimely unless the party filing establishes that the
mailing was timely. Id.

Here, the 30th day after the ALJ's June 3, 1998 order was Friday, July 3, 1998. As the receipt for

certified mail shows, however, claimant did not mail the request for board review until July 6, 1998.
The Board did not receive the request for review until July 8, 1998. Consequently, we lack jurisdiction
to review the ALJ's order. See ORS 656.289(3). Accordingly, claimant's request for Board review is
dismissed. : :

IT IS SO ORDERED.
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In the Matter of the Compensation of
DAVID C. KINGSLEY, Claimant
WCB Case No. 97-04887
ORDER ON REVIEW
John C. DeWenter, Claimant Attorney
John M. Pitcher, Defense Attorney

Reviewed by Board Members Haynes and Bock.

The self-insured employer requests review of Administrative Law Judge (AL]J) McWilliams' order
that: (1) found that claimant had timely filed his right direct inquinal hernia injury claim; and (2) set
aside the employer's denial of that claim. On review, the issues are timeliness and compensability. We
reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following exceptions, supplementation, and
summary. We do not adopt the ultimate findings of fact or the last sentence of the second paragraph of
the findings of fact.

We replace the first sentence of the sixth paragraph with the following: "After his observations
at surgery, Dr. Schauer told claimant that his hernia was "possibly' or 'conceivably’ work-related.” (Tr.
19, Ex. 6).

Some time between Halloween and Thanksgiving of 1996, claimant was lifting a 50-pound box
of chains at work and felt pain in his low back, which he attributed to having aggravated a prior back
injury. Claimant did not seek medical treatment for this back pain. Following this lifting incident,
claimant first sought treatment on February 10, 1997, at which time he saw Dr. Jones, his family
physician. Claimant reported increased swelling with intermittent tenderness in the right groin area
over the last several weeks. (Ex. A-5). Claimant did not report any work injury at the time of this
initial exam. (Id.). Dr. Jones diagnosed a right inguinal hernia and referred claimant to Dr. Schauer,
M.D., for further treatment.

On April 4, 1997, Dr. Schauer surgically repaired the right hernia. After his observations at
surgery, Dr. Schauer told claimant that his hernia was "possibly” or "conceivably” work-related. (Tr. 19,
Ex. 6). Dr. Schauer testified that lifting is not the only mechanism that can cause a direct hernia, it can
also be caused by straining such as Valsalva or acute cough or a variety of other ways. (Ex. 11-28). Dr.
Schauer also explained that a direct hernia would not necessarily have immediate symptoms, and a
person could have such a hernia without being aware of it at the time. (Exs. 11-8-10).

CONCLUSIONS OF LAW AND OPINION

Preliminary Matter

As a preliminary matter, we note that Exhibits 8, 9, and 101 were admitted at hearing but not
included in the hearings record. To resolve this problem, the Board's staff notified the parties about
these missing exhibits and requested that the parties submit authenticated copies. Claimant's attorney
sent the Board copies of Exhibits 8, 9, and 10 and indicated that he was sending copies to the
employer’s attorney, who would inform the Board whether he agreed the enclosures were the exhibits
admitted into the record at hearing. Having received no indication from the employer's attorney that
the copies submitted are other than authenticate copies of Exhibits 8, 9, and 10, we assume that the
employer's attorney has no objection to those copies and proceed with our review. '

1 Exhibit 8 is an August 20, 1997 letter from claimant's attorney to Dr. Jones, claimant's family physician, requesting Dr.
Jones' causation opinion and Dr. Jones' September 8, 1997 letter in response. Exhibit 9 is an August 20, 1997 letter from claimant's
attorney to Dr. Schauer, claimant’s treating surgeon, requesting Dr. Schauer's causation opinion and a September 9, 1997 phone
conversation summary in which Dr. Schauer agrees to claimant's attorney's summary of their conversation occurring on that date.
Exhibit 10 is a "near miss” accident form.
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Timeliness

The ALJ found that claimant timely reported the November 1996 lifting incident to the employer. .
We adopt the AL]J's reasoning and conclusions regarding this issue.

Compensability

The ALJ found that, because there is no evidence that claimant had any preexisting hernia
condition, he need only establish that the lifting incident was a material cause of the right direct
inguinal hernia. The AL] concluded that the claim is compensable, based on Dr. Schauer's opinion. We
disagree.

We note that only Dr. Jones, family physician, and Dr. Schauer, treating surgeon, provide
opinions regarding the cause of claimant's hernia condition. We also note that the inquiries made of
these physicians regarding causation were phrased in terms of whether the lifting incident was the
major contributing cause of claimant's hernia condition. Nevertheless, whether claimant's burden of
proof is material or major contributing cause, for the following reasons, we find that claimant failed to
meet that burden. ORS 656.266.

His surgical findings led Dr. Schauer to diagnose a moderate right direct inguinal hernia. (Ex.
3). Dr. Schauer explained that a direct inguinal hernia is caused by a tear in the transversalis fascia,
which is a very thin membrane beneath the floor of the groin. (Ex. 11-9, -18). A direct hernia is a
hernia that protrudes through this torn transversalis fascia. (Id.). This is in contrast to an indirect
hernia, which usually is related to a congenital problem. Dr. Schauer explained that, because the
transversalis fascia has no sensation, a direct hernia would not necessarily cause any symptoms at the
time it occurred. (Ex. 11-8-10). The hernia would not necessarily be painful until it resulted in
stretching or irritation of the peritoneum. (Ex. 9). Thus, a person could have a direct hernia and not be
aware of it at the time it occurred. (Ex. 11-10). Dr. Schauer also testified that lifting is not the only
mechanism that can cause a direct hernia, it can also be caused by straining such as Valsalva or acute
cough or a variety of other ways. (Ex. 11-28).

Considering the number of potential causes identified for claimant’s direct hernia condition, the
fact that a person would not necessarily have any symptoms or be aware that he had a hernia at the
time it occurred, and the passage of time between the work incident and the date claimant sought
medical treatment, we find that the causation issue is a complex medical question, which requires expert
evidence for its resolution. See Barnett v. SAIF, 122 Or App 279 (1993). We rely on those medical
opinions which are well-reasoned and based on accurate and complete histories. See Somers v. SAIF, 77
Or App 259 (1986). In addition, we generally rely on the opinion of a worker's treating physician,
absent persuasive reasons to do otherwise. See Weiland v. SAIF, 64 Or App 810 (1983); Argonaut
Insurance Company v. Mageske, 93 Or App 698 (1988). In this case, we find such reasons.

In his May 27, 1997 chart note, Dr. Schauer noted that he and claimant discussed the type of
hernia claimant had and the issues regarding workers' compensation. (Ex. 6). Dr. Schauer stated that
the type of hernia claimant had "where the transversalis fascia is in fact torn is a hernia consistent with
traumatic etiology.” (Id.) He added, "[i]t is conceivable that this was the result of a lifting episode at
work to which he alluded to on his initial visit."2

In a September 9, 1997 conversation summary prepared by claimant's attorney, Dr. Schauer
- agreed that, if the facts as stated in the attorney's earlier letter to him were true, "the November 14,
1996 lifting incident at [the employer] is the cause of [claimant's] right direct inguinal hernia which
necessitated [his] surgery on April 4, 1997." (Ex. 9-1). Dr. Schauer also added a handwritten note that
"the lifting incident which [claimant] alludes to as described by [claimant's attorney's] letter is highly
likely to be the direct cause of this hernia in the absence of any other similar event.” (Id.)

2 Dr. Schauer later testified that claimant first told him about a lifting incident at work during claimant's April 15, 1997
post-surgical examination and he did not have anything in his records or recall any specifics about claimant discussing a work
injury at his initial exam on March 12, 1997. (Ex. 11-17-18). In fact, Dr. Schauer testified that claimant did not relate his hemia to
any work injury during the initial exam because, if claimant had implicated a work injury during that visit, Dr. Schauer would
have referred claimant to one of his associates since he does not handle workers' éompensation injuries. (Ex. 11-16-17, -22-23, -26-
28). '
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Subsequently, Dr. Schauer was deposed and explained what he meant by his prior opinions in
his May 27, 1997 chart note and the September 9, 1997 letter. (Ex. 11). Dr. Schauer testified that, if
there is no immediate pain, bulge, or other symptoms caused by the hernia, he identifies the inciting
incident by the temporal relationship. (Ex. 11-8-9). In this case, Dr. Schauer explained that two things
lead to his opinion that the lifting incident at work was a "direct cause” of the hernia: (1) the type of
hernia encountered in surgery; and (2) the work incident being about six months prior, which
corresponded to claimant's history. (Ex. 11-21). However, Dr. Schauer also explained that by "direct
cause” he meant "[t]hat conceivably that supposed incident, if it did, in fact, happen, could have been
the cause of the hernia.” (Ex. 11-19-20). In fact, Dr. Schauer repeatedly explained his opinion regarding
the work relationship in terms of it being conceivable that the work incident caused claimant's hernia.
(Ex. 11-15, -20, -23-24). '

‘Thus, Dr. Schauer's opinions, read as a whole, only indicate the possibility of the work incident
causing claimant's hernia. However, a possible causal relationship is not sufficient to prove a
compensable injury. See Gormley v. SAIF, 52 Or App 1055 (1981) (probability, not possibility, is the
requisite standard of proof). In addition, because Dr. Schauer apparently based his causation opinion
primarily on the timing of the work incident and the subsequent appearance of symptoms, we find his
reasoning inadequately explained. See Bradshaw v. SAIF, 69 Or App 587, 589 (1984) (causation not
logically inferred from temporal sequence unless all other explanations excluded); Devin D. Cole, 50 Van
Natta 191 (1998); Barbara J. James, 44 Van Natta 888, 889 (1992), aff'd mem James v. O'Rourke, 117 Or App
594 (1993) (an opinion based on consistency between the mechanism of injury, symptoms and the
current diagnosis, without more, establishes only the possibility of a causal relationship).

Dr. Jones provides the only other medical opinion addressing causation. However, Dr. Jones's
opinion presents the same problem as Dr. Schauer's opinion. Specifically, Dr. Jones also indicates only
a possibility of a causal connection between the lifting incident and claimant's hernia. (Ex. 8).

Accordingly, in the absence of persuasive medical evidence supporting the claim, we uphold the
employer's denial. '

ORDER

The ALJ's order dated March 2, 1998 is reversed. The self-insured employer's April 18, 1997
denial of claimant's right direct inguinal hernia injury claim is upheld.

luly 21, 1998 _ | Cite as 50 Van Natta 1429 (1998)

In the Matter of the Compensation of
MARILA ]J. KRISMAN, Claimant
WCB Case No. 97-04725
ORDER ON REVIEW
Dennis O'Malley, Claimant Attorney
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Moller and Bock.

The self-insured employer requests review of Administrative Law Judge (ALJ) Peterson's order
that set aside its denial of claimant's current degenerative spondylolisthesis at L4-5. On review, the
issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of the ultimate finding of fact. We
summarize and supplement the pertinent facts as follows:

Claimant, age 45 at the time of hearing, has worked for the employer, an airline company, ‘as a
customer service representative for more than 10 years. Her job duties include issuing tickets, checking
in passengers and moving baggage (weighing up to 100 pounds) onto the conveyer belt. Passenger bags
generally weigh between 40 to 70 pounds, and claimant has, on occasion, handled up to 100 bags per
day.




1430 Marla [. Krisman, 50 Van Natta 1429 (1998)

On December 13, 1994, claimant experienced a sudden onset of low back pain while lifting a bag
weighing approximately 40 pounds and twisting to place the bag on the conveyer belt. She sought
treatment and Dr. Pliska diagnosed a lumbar strain. On April 11, 1995, the employer accepted her
lumbar strain claim. :

Claimant received treatment for a few months, and her symptoms gradually improved. In
November 1995, however, she experienced a flare up and returned for further treatment, including
physical therapy. She experienced further exacerbations of low back pain in March and May 1996. Dr.
Pliska placed claimant on light duty. Her low back symptoms continued despite conservative treatment.

In January 1997, Dr. Pliska referred claimant to Dr. Gambee, an orthopedist. X-rays of
claimant’s lumbar spine showed degenerative disk disease from T12 to L2, significant degenerative
disease at L4-5 with facet arthrosis and degenerative spondylolisthesis. Degenerative spondylolisthesis
at L5-51 was also noted. Dr. Gambee diagnosed degenerative disk disease of the lumbar spine and
suggested a return to physical therapy. In a follow-up report, Dr. Gambee put claimant on a permanent
lifting restriction.

In March 1997, Dr. Pliska referred claimant to Dr. Laycoe, who diagnosed mechanical low back
pain secondary to degenerative spondylolisthesis at L4-5. He reported that claimant had grade I
spondylolisthesis with some sclerosis in the pars, suggestmg that her condition was an acquired
degenerative condition.

On April 10, 1997, the employer denied claimant's current condition and need for treatment,
asserting that her grade 1 spondylolisthesis at L4-5 and degenerative disc disease was unrelated to her
accepted lumbar strain. On April 21, 1997, Dr. Pliska reported that claimant was, in his opinion,
medically stationary. He advised claimant that her current problem was her preexisting
spondylolisthesis and degenerative disc disease.

On August 21, 1997, claimant was examined by Dr. Thompson at the employer's request. He
diagnosed chronic intermittent low back pain secondary to degenerative spondylolisthesis L4-5 and
degenerative disc disease T12 to L2. Dr. Thompson concluded. that claimant’'s current condition was not
caused by her December 1994 injury.

On December 11, 1997, claimant was examined by Dr. Gritzka. He diagnosed L4-5 degenerative
spondylolisthesis, grade 1, with superimposed lumbosacral sprain. He concluded that claimant's work
activities, including her accepted injury, were the major contributing cause of her current disability and
need for treatment.

CONCLUSIONS OF LAW AND OPINION

Relying on the opinion of Dr. Gritzka and applying an occupational disease analysis, the AL]J
concluded that claimant's work activities for the employer were the major contributing cause of her
current condition and her current need for treatment. On review, the employer contends that the
compensability of claimant's current condition should be analyzed under ORS 656.005(7)(a)(B) rather
than ORS 656.802(2). In addition, the insurer asserts that the persuasive medical evidence fails to
support the compensability of claimant's current condition under either statute. For the reasons set
forth below, we agree with the employer.

Pursuant to ORS 656.005(24), a preexisting condition includes any injury or disease "that
contributes or predisposes a worker to disability or need for treatment and that precedes the onset of an
initial claim for an injury or occupational disease.” Here, the expert medical evidence establishes that
claimant’s degenerative disc disease and degenerative spondylolisthesis at L4-5 preexisted her December
13, 1994 compensable injury. (See, e.g., Exs. 8a, 10-5, 11-7, 12). The record also establishes that, insofar
as claimant did not experience any low back symptoms until her December 13, 1994 compensable lumbar

strain (an acute event, which generated the sudden onset of low back pain), her compensable injury
combined w1th her preexisting asymptomatic condition to prolong her disability and need for
treatment.! (See, e. 8., Exs. 7, 10, 11).

1 ror example, Dr. Thompson reported that the incident of December 13, 1994 caused "a lumbar strain superimposed on
the degenerative spondylolisthesis™ which probably caused the onset of her ongoing symptoms. (Ex. 10-5).
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Where an otherwise compensable injury combines at any time with a preexisting condition to
cause or prolong disability or need for treatment, the applicable statute is ORS 656.005(7)(a)(B). Under
that section, "the combined condition is compensable only if, so long as and to the extent that the
otherwise compensable injury is the major contributing cause of the disability of the combined condition
or the major contributing cause of the need for treatment of the combined condition.”

With the exception of Dr. Gritzka, all of the physicians who treated or examined claimant (i.e.,
Drs. Pliska, Gambee, Laycoe and Thompson) have opined that the major contributing cause of her
disability and need for treatment in 1997 is her preexisting, underlying degenerative spondylolisthesis at
14-5. (Exs. 4, 7, 8a, 10, 12). Drs. Laycoe and Thompson both expressly indicated that claimant's current
disability is unrelated to her December 1994 lumbar strain. (Exs. 10-5, 12). Although Dr. Gritzka
opined that claimant's work activities, including her injury of December 1994, are the major cause of her
current disability, we find his opinion insufficient to outweigh the 51gn1f1c:ant evidence to the contrary.

Indeed, because Dr. Gritzka is  not claimant's attending physician and he only saw claimant on
one occasion in December 1997 (three years after her compensable injury), his opinion is not entitled to
any special deference. Further, although Dr. Gritzka recited the magic words, it appears his opinion is
based on the fact that claimant's 1994 strain precipitated symptoms in her previously asymptomatic (but
admittedly compromised) low back.2 1t is well established that an injury that precipitates symptoms in
an asymptomatic condition is not necessarily the major contributing cause. See Dietz v. Ramuda, 130 Or
App 397, rev dismissed 321 Or 416 (1995); see also Robinson v. SAIF, 147 Or App 157 (1997). Major
causation requires that the work injury or exposure contribute more to the claimed condition that all
other causes or exposures combined. Id. Although Dr. Gritzka characterizes claimant's December 1994
injury as "activating” her symptoms, he does not opine that the injury caused her degenerative disc
disease and spondylohsthesm at L4-5, nor does he explain how the 1994 strain injury continues to affect
claimant's symptomatology in December 1997.

Consequently, on this record, we are not persuaded by a preponderance of the evidence that
claimant's December 1994 compensable injury is the major contributing cause of her current disability or
need for treatment. Furthermore, even if we were to analyze the compensability of claimant's current
condition as an occupational disease under ORS 656.802(2), we would find the medical evidence
insufficient to establish that claimant's work activity in general was the major contributing cause of her
degenerative disc disease and spondylolisthesis at L4-5, or a pathological worsening thereof.

Again, with the exception of Dr. Gritzka, none of the treating or examining physicians related
claimant's current condition to her work activities for the employer. Dr. Laycoe found evidence
suggesting claimant had "acquired degenerative spondylolisthesis” and did not indicate that her work
activity was a contributing factor. (Ex. 7). Dr. Thompson related claimant's condition to a
developmental or genetic type of abnormality in the formation of claimant's L4-5 disc rather than her
work activity. (Ex. 10-5). Although Dr. Gritzka opined that claimant's work activities were of the type
that could be stressful to the lumbar spine, his opinion does not persuasively establish that claimant's
work was the major contributing cause of her underlying degenerative disease process.

ORDER

The AL]J's order dated March 6, 1998 is reversed. The employer's April 10, 1997 partial denial is
reinstated and affirmed. The ALJ's attorney fee award is also reversed.

2Dr. Gritzka reported that claimant had a certain preexisting anatomical arrangement, a deep-seated L5-S1 intervertebral
disc, which caused most of the flexion and extension of her lumbar spine to take place through the L4-5 level, which eventually
results in degenerative changes and degenerative spondylolisthesis at that level. He noted that "[t]his condition is usually
asymptomatic unless [] something happens to destabilize the situation.” He further reported that claimant's injury "activated her
condition causing it to become symptomatic and in that way is the major contributing cause of her current disability and need for
treatment.” (Ex. 11-7).
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In the Matter of the Compensation of
JESSE W. MEYER, Claimant
WCB Case No. 97-07926
ORDER ON REVIEW
Woodard & Gerstenfeld, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Bock and Moller.

Claimant requests review of Administrative Law Judge (AL]) Podnar's order that upheld the
insurer's denial of his upper back, bilateral shoulder, and bilateral arm injury claim. In addition, with
his brief, claimant submits copies of several documentsl and requests that we remand the case to the
ALJ to supplement the record and allow argument regarding the insurer's alleged failure to comply with
claimant's discovery request. On review, the issues are compensability and remand.

We adopt and affirm the ALJ's order with the following supplementation regarding the remand
issue.

At hearing, the sole issue was compensability of claimant's upper back, bilateral shoulder, and
bilateral arm injury claim. (Tr. 2-3). On review, claimant raises the issue of an alleged discovery
violation and requests that we remand the case to the AL]J for further development of the record. In
response, the insurer argues that claimant should not be permitted to raise this discovery issue for the
first time on review.2 For the following reasons, we deny claimant's motion to remand.

In the first place, claimant did not raise this alleged discovery violation issue at hearing. To the
extent that claimant raises a new issue on review, we are not inclined to address it. Fred Meyer, Inc. v.
Hofstetter, 151 Or App 21 (1997) (Board did not abuse its discretion in refusing to consider an issue first
raised on Board review).

Second, even if we considered claimant's request to remand, we would find that it did not
satisfy the requirements to remand. Our review is limited to the record developed at hearing, and we
have no authority to consider evidence not admitted in the record at hearing. ORS 656.295(5); Brown v.
SAIF, 51 Or App 389, 393 (1981). However, we may ‘remand a case to the AL]J if we find that the case
has been improperly, incompletely, or otherwise insufficiently developed or heard by the AL]. ORS
656.295(5); Bailey v. SAIF, 296 Or 41, 45 n.3 (1983). Remand is appropriate upon a showing of good
cause or other compelling basis. Kienow's Food Stores v. Lyster, 79 Or App 416 (1986). In addition, to
merit remand for consideration of additional evidence, it must be clearly shown that material evidence
was not obtainable with due diligence at the time of the hearing. Compton v. Weyerhaeuser Co 301 Or
641 (1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988)

On review, claimant argues that an issue developed at hearing as to whether Mr. Finley, a co-
worker of claimant and a witness for the insurer, was with claimant at the time of the alleged injury.
Claimant also argues that the insurer failed to provide documents requested prior to hearing pursuant to
a December 3, 1997 Request for Production of Documents, which would have resolved this issue.
Claimant further argues that time records and work schedules in the employer's personnel file would
answer the question as to the location of Mr. Finley on the day of the work incident. Furthermore,
claimant argues, if those time records showed that Mr. Finley was not within "yelling distance” of
claimant on the date of the incident, as Mr. Finley testified, other portions of Mr. Finley's testimony
would be undermined, including his testimony that he saw claimant performing heavy work with no
indication of any problems after the alleged work injury.

1 These documents are identified as "Exhibits” A through J. "Exhibit A" consists of copies of: (1) claimant's
"Motion/Order to Supplement the Record,” which was sent to the Board after the ALJ's order was issued; (2) an affidavit from
claimant's attorney; (3) a "Request for Production of Documents” addressed to the attention of the insurer's attorney; and (4) a
letter from the Board's staff informing the parties that claimant's motion to "supplement the record” would be addressed at the
time of the Board's review of this case. "Exhibit B" is a copy of the AL]J's January 7, 1998 Order and Opinion. "Exhibits C through
)" were admitted into the record as Exhibits 1, 2A, 5, 8, 9, 6, 12, and 7, respectively.

2 In the alternative, the insurer's attorney addressed the merits of claimant’s discovery arguments and submitted an
affidavit regarding his conversations with claimant's attomey about production of documents in this case.
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Reviewing the December 3, 1997 Request for Production of Documents solely for purposes of the
remand issue, we note that it requested only documents related to claimant, including copies of
claimant's personnel file and payroll ledgers. The documents requested would not provide any
information regarding Mr. Finley's time records. In addition, Mr. Frabel, the general manager, also
testified that he worked with claimant and witnessed him performing heavy work without problems
after the alleged work injury. Therefore, we conclude that, even if the records requested were not
timely produced, claimant has failed to prove that those records are material evidence, or that the record
was incompletely developed without them. In addition, if claimant was surprised by new evidence at
hearing, the remedy was to request a continuance. Accordingly, we are unable to find that a compelling
basis exists for remanding this matter to the ALJ. Claimant’'s motion for remand is, therefore, denied.

ORDER

The ALJ's order dated January 7, 1998 is affirmed.

July 21, 1998 Cite as 50 Van Natta 1433 (1998)

In the Matter of the Compensation of
JOEY D. SMALLING, Claimant
WCB Case Nos. 96-06633 & 96-10890
ORDER ON REVIEW
Daniel M. Spencer, Claimant Attorney
Lane, Powell, Spears & Lubersky, Defense Attorneys

Reviewed by Board Members Bock and Haynes.

Claimant requests review of that portion of Administrative Law Judge (AL]) Brazeau's order that
upheld the self-insured employer’'s partial denial of claimant's right ankle instability condition. On
review, the issues are propriety of the denial, and, if proper, compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact. We summarize the pertinent findings of fact as follows.

Claimant sustained three right ankle injuries prior to his compensable July 22, 1995 right ankle
injury, which the employer accepted as a disabling "right ankle sprain.” The first injury occurred off the
job in October 1994, when claimant missed his step on a camp trailer. He was diagnosed with a right
ankle strain and recovered in about a week. In January 1995, he experienced a compensable Grade I-II
right ankle sprain when he turned his ankle going down stairs at work. He returned to work a week
later wearing an air splint. The employer accepted a nondisabling "right ankle sprain.” The third injury
occurred off the job, when claimant caught his right heel in the wheel of an ATV he was unloading from
a truck by backing down a ramp. The vehicle fell on him and he sought emergency room treatment for
pain from his right hip to his right ankle, which was lacerated. Dr. Dodson noted that claimant had
experienced a "significant ankle sprain” and that he was unable to walk. Dr. Dodson also noted that
claimant complained of considerable tenderness in all the joints of his right leg. Claimant was taken off
work for a week.

On July 22, 1995, claimant inverted his right ankle when he stepped on an uneven surface while
working. Two days later, Dr. Williams noted bruising over the medial aspect of claimant's forefoot and
heel and reported pain from the distal third of the right tibia to the metatarsal phalangeal joint, both
malleoli, and the anterior talofibular ligament. The employer accepted the claim as a disabling right
ankle sprain. Subsequent to this injury, claimant continued to experience right ankle problems. In
November 1995, considerable ankle laxity was noted after claimant tripped over an electrical cord at
work. Claimant's condition improved, and he was released to regular work on December 1, 1995.

In April 1996, claimant reported to his attending physician, Dr. Matheson, that his ankle felt
weak and unstable. Matheson found no gross instability of the anterior talofibular ligament and
requested a disability determination. Later the same month, claimant experienced another inversion
injury to his right ankle. Matheson noted that claimant’s ankle problem had become chronic.
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In May 1996, Dr. Fuller, orthopedist, conducted a closing examination for the employer. The
examination revealed severe subtalar and calcaneofibular ligament laxity on the right, resulting in
substantial right ankle instability, and a widening of the syndesmosis and changes on the lateral tibia
indicative of an interosseous membrane tear, with a widening of the ankle mortise. Dr. Fuller opined
that the right ankle instability preexisted claimant's July 1995 ankle sprain, and that the effects of that
sprain had resolved.” Fuller declared claimant medically stationary with regard to the accepted July 1995
right ankle sprain injury, and opined that claimant's continuing ankle problem was due to the
underlying, preexisting instability. Dr. Matheson concurred.

On June 19, 1996, the employer issued a Notice of Closure closing the accepted July 1995 right

ankle sprain claim and awarding only temporary disability. On the same date, the employer issued a
partial denial, which provided: ‘

"We have accepted your sprained right ankle injury. Due to recent medical evidence we
are doing a partial denial to read that your July 22, 1995 accepted workers' compensation
claim is not the major contributing factor to your right ankle instability secondary to
rupture anterior talofibular and calcanofibular ligaments with probable full or partial tear
of the tibiofibular syndesmosis and interosseous membrane.

"This is a partial denial of the above mentioned conditions and does not affect the
accepted portion of your July 22, 1995 workers' compensation claim.” (Ex. 73A).

Claimant requested a hearing contesting the procedural and substantive validity of the
employer’s partial denial.

On June 28, 1996, claimant began treating with Dr. Holmboe. Dr. Holmboe diagnosed "chronic
instability secondary to ligament injury, multiple injuries.” On July 31, 1996, Dr. Holmboe operated on
claimant's right ankle to repair the anterior talofibular and calcanofibular ligaments.

On July 19, 1996, claimant requested reconsideration of the Notice of Closure, raising the issue
of premature claim closure, among other issues. (Ex. 76). An October 4, 1996 Order on Reconsideration
affirmed the Notice of Closure in all respects. (Ex. 82).

CONCLUSIONS OF LAW AND OPINION

The ALJ found that claimant’s accepted July 22, 1995 right ankle sprain was no longer the major
contributing cause of his current condition and need for treatment and upheld the employer's partial
denial. On review, claimant contends that the employer's June 19, 1996 denial is an improper "back-up”
denial or an improper preclosure denial. We disagree.

Claimant contends that the denial is an improper "back-up” denial because it purports to deny
the accepted right ankle condition. After our review of the record, we adopt and affirm that portion of
the ALJ's order which concluded that the accepted condition ("sprained right ankle") is different from
the denied condition ("right ankle instability secondary to rupture anterior talofibular and calcanofibular
ligaments w1th probable full or partial tear of the tibiofibular syndesm051s and interosseous
membrane”).1 Consequently, the employer's June 19, 1996 denial is not an improper "back-up" denial
of the accepted condition. .

Claimant also challenges the empldyer s denial of his chronic ng}\t ankle instability condition as
an invalid preclosure denial. The ALJ concluded that ORS 656.262(6)(c)* is inapplicable to this case, as
the employer had not accepted a "combined" or "consequential” condition. We agree.

1 Henceforth, we will refer to the denied condition as “chronic right ankle instability.”

2 ORS 656.262(6)(c) provides:

"An insurer's or self-insured employer's acceptance of a combined or consequential condition under ORS 656.005(7),
whether voluntary or as a result of a judgment or order, shall not preclude the insurer or self-insured employer from
later denying the combined or consequential condition if the otherwise compensable injury ceases to be the major
contributing cause of the combined or consequential condition.”
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The employer accepted a "right ankle sprain” and not a combined condition involving claimant's
preexisting right ankle instability. (Ex. 17). See Richard L. Markum, 48 Van Natta 2204 (1996) (ORS
656.262(6)(c), which allows a carrier to deny the claim when the combined condition ceases to be the
major contributing cause, is premised on the carrier's "acceptance” of a combined or consequential
condition under ORS 656.005(7), whether that acceptance is voluntary or as a result of a judgment or
order). Moreover, ORS 656.262(7)(b),3 which permits a "pre-closure” denial when the denial is based on
the combined condition no longer being compensable under ORS 656.005(7)(a)(B), is not applicable in
this case for the same reason. See Robin W. Spivey, 48 Van Natta 2362 (1996) (ORS 656.262(7)(b) is
applicable only when the carrier has accepted a combined condition).

Because neither ORS 656.262(6)(a) nor 656.262(7)(b) is applicable, the validity of the employer's
"pre-closure” denial is dependent upon whether the denial constitutes an attempt to limit future
responsibility on an accepted claim before the extent of disability arising out of the accepted condition
has been determined. If so, it is impermissible. See Roller v. Weyerhaeuser Co., 67 Or App 583, 586
(1984). Although there is no prohibition against issuing a pre-closure denial of a condition separate from
the accepted condition,? the employer may not issue a pre-closure denial of a condition to which the
accepted condition has contributed. Id.; see also Elizabeth B. Berntsen, 48 Van Natta at 1223 (a carrier may
not deny further responsibility for any condition arising from the accepted claim while the claim is in
open status and before the extent of permanent disability has been determined).

Here, the employer accepted a disabling right ankle sprain. Claimant did not claim, and the
insurer did not accept, a preexisting right ankle laxity condition or a combined condition. On June 19,
1996, the employer issued a denial denying claimant's right ankle instability condition, stating that the
denial was a partial denial of that condition and did not affect the accepted sprained right ankle injury
portion of the claim. The denial also stated that the accepted July 22, 1995 injury was not the major
contributing cause of the instability condition.

At the time the employer issued the denial of claimant's right ankle instability condition, there
was no evidence that the accepted right ankle sprain had combined with the right ankle instability
condition. To the contrary, Dr. Fuller's discussion of the cause of the instability condition determined
only that the syndesmotic changes and injury were present prior to the July 1995 work injury, and that
claimant's current condition and need for treatment was due to the instability that occurred as a result of
a prior accident that caused the changes in the syndesmotic and interosseous ligaments. (Ex. 70-9, -10).

Because the medical evidence at the time of claim closure unequivocally indicated that claimant's
right ankle instability condition was not related to the previously accepted right ankle sprain, we
conclude that the insurer's denial was a valid "pre-closure” denial. See Zora A. Ransom, 46 Van Natta
1287 (1994) (upholding "pre-closure” denial not based on ORS 656.005(7)(a)(B) where the claimant's
current low back strain condition was not related to the accepted low back strain). Finally, because the
employer accepted claimant's injury claim for a right ankle sprain (and it has not since denied the
accepted condition), we find that the June 19, 1996 denial is properly characterized as a partial denial.

Compensability

We adopt and affirm the ALJ's opinion on this issue.
ORDER

The AL]J's order dated April 8, 1997 is affirmed.

3 ORS 656.262(7)(b) provides:

"Once a worker's claim has been accepted, the insurer or self-insured employer must issue a written denial to the worker
when the accepted injury is no longer the major contributing cause of the worker's combined condition before the claim
may be closed.”

4 See, e.g., Johnson v. Spectra Physics, 303 Or 49 (1987); Tattoo v. Barrett Business Services, 118 Or App 348 (1993) (carrier
may issue a partial denial of an unrelated condition while an accepted claim is in open status); see also ORS 656.262(7)(a) (carrier
may issue a denial of a new medical condition).
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In the Matter of the Compensation of
LYNN E. AMSTUTZ, Claimant
WCB Case No. 97-07966
ORDER ON REVIEW
Gatti, Gatti, et al, Claimant Attorneys
Reinisch, McKenzie, et al, Defense Attorneys

Reviewed by Board Members Biehl and Moller.

Claimant requests review of Administrative Law Judge (ALJ) Michael Johnson's order that: (1)
upheld the self-insured employer's denial of claimant's claim for medical services for a left shoulder
impingement syndrome; and (2) declined to assess penalties or penalty-related attorney fees for the
employer's allegedly unreasonable denial. In its brief on review, the employer contends that the claim
for medical services and the request for penalties/attorney fees are barred by a prior Claim Disposition
Agreement (CDA). On review, the issues are claim preclusion, scope of acceptance, compensability, and
penalties/attorney fees.

We adopt and affirm the ALJ's order subject to the following alternative rationale on the claim
preclusion, scope of acceptance and compensability issues.

Claimant contends that her claim for medical services for her impingement syndrome is
compensably related to the accepted January 1994 injury. Accordingly, claimant contends that she is
entitled to those medical services under ORS 656.245. The AL] upheld the employer's denial of the
medical services claim, concluding that claimant was barred from arguing that the impingement
syndrome is compensably related to the accepted injury. We disagree.

The ALJ reasoned that the September 12, 1995 CDA "outlawed" all of claimant's left shoulder
problems except left elbow and shoulder strains. We agree that a CDA that settles "all issues raised or
raisable” can extinguish all right to further non-medical benefits for accepted conditions enumerated in the
CDA, as well as other conditions that have been diagnosed, treated and related to the accepted injury
prior to the execution of the CDA. Trevitts v. Hoffman-Marmolejo, 138 Or App 455 (1996). However,
pursuant to the express terms of ORS 656.236(1) and OAR 438-009-0001(1), a CDA can have no effect on
a claimant's right to future medical benefits for any condition compensably related to the accepted claim.

Specifically, ORS 656.236(1) permits parties, by agreement, to make such disposition "of any or
all matters regarding a claim, except for medical services, as the parties consider reasonable,” subject to the
terms and conditions prescribed by the Board. (Emphasis supplied). OAR 438-009-0001(1) defines a
"claim disposition agreement” as "a written agreement executed by all parties in which a claimant agrees
to release rights, or agrees to release an insurer or self-insured employer from obligations, under ORS
656.001 to 656.794 except for medical services, in an accepted claim.” (Emphasis supplied).

Accordingly, we disagree with the ALJ's conclusion that claimant's medical services claim is
barred. Accord John L. Partible, 48 Van Natta 434 (1996) (notwithstanding CDA limiting accepted
condition to a cervical strain and disc, claimant may seek medical benefits for thoracic strain under prior
accepted claim).

Nevertheless, we affirm the ALJ's ultimate ruling based on the following alternative analysis.
Claimant contends that the employer's acceptance encompassed her impingement syndrome. We are
not persuaded by this argument for the same reasons the AL] found that the impingement syndrome
was not encompassed in the accepted condition identified in the September 1995 CDA. Nor are we
persuaded by claimant's alternative argument that the record establishes the requisite causal relationship
between her impingement syndrome and the January 1994 injury.

Claimant can establish compensability of her medical services claim by proving that the January
1994 injury directly and materially contributed to the impingement syndrome. Albany General Hospital v.
Gasperino, 113 Or App 411 (1992). Alternatively, if the impingement syndrome was an indirect
consequence of the injury, claimant can establish compensability by proving that the injury was the
major contributing cause of the impingement syndrome. ORS 656.005(7)(a)(A).
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Claimant relies on her testimony that the symptoms Dr. Zirschky attributed to impingement
syndrome are the same symptoms she has experienced since the January 1994 injury. However, we are
unwilling to rely on claimant's subjective evaluation of her symptoms, given her documented history of
functional overlay. Moreover, as the first diagnosis of an impingement syndrome did not occur until
September 1994, eight months after the injury, we conclude that the causation issue in this case is a
complex medical question. Accordingly, we conclude that claimant must present persuasive, supporting
medical opinion to carry her burden of proof in this matter. Uris. v. Compensation Department, 247 Or 420
(1967); Barnett v. SAIF, 122 Or App 279, 283 (1993).

There is no medical evidence in the record to support a finding that the injury was the major
contributing cause of claimant's impingement syndrome. Accordingly, claimant cannot establish
causation as a consequential condition under ORS 656.005(7)(a)(A). She must, instead, establish a
compensable medical services claim by proving a direct and material causal relationship between the
injury and the impingement syndrome.

Claimant relies on the opinion of the Dr. Zirschky, the treating orthopedic surgeon. In his initial
reports in March 1995 and July 1997, Dr. Zirschky related claimant’s impingement syndrome to the
January 1995 injury. However, he then opined in October 1997:

"I can now respond in retrospect since the surgery has been done * * * that she did
indeed have findings consistent with bursitis and impingement[.] The shoulder pain
syndrome is clearly related to the work exposure and accident. The impingement itself
may be related to the injury. However, there are additional factors such as weight,
condition, age and activity that feed into this." (Emphasis supplied).

Dr. Zirschky's equivocal observation that "[t]he impingement itself may be related to the injury” does
not satisfy claimant's burden of proving a material contribution by a preponderance of the evidence.
Nor does Dr. Zirschky's subsequent ambiguous opinion in November 1997:

"I believe the original injury, pullmg the pallet and lifting, produced the bursitis. As I
pointed out in the response to the insurance carrier, there are some additional factors
that feed into the bursitis and pain syndrome of her left shoulder including weight,
conditioning and activities that are not directly related to the job and I believe the job and
work exposure is the precipitating event for her ongoing impingement syndrome problem
(Emphasis supplied).

While Dr. Zirschky relates the bursitis to the original injury, he attributes the impingement syndrome to
job and work exposure, rather than the specific injury. We are unable to ascertain whether Dr. Zirschky
was relating the impingement syndrome to the discrete injury or to claimant's ongoing work activity.

Moreover, even assuming that the injury materially contributed to the impingement syndrome,
Dr. Zirschky's opinion does not expressly state that the impingement is the direct result of the injury.
Nor is such a relationship implicit in his opinion. To the contrary, on September 8, 1997, Dr. Zirschky
reported that "[claimant] has chronic refractory shoulder pain, mostly in the deltoid and AC areas
related to an old injury and now chronic refractory bursitis and impingement.” This language suggests
that claimant's impingement syndrome arose sometime after the injury rather than immediately and
directly from that traumatic event. Furthermore, Dr. Zirschky did not have the opportunity to
personally observe the immediate effects of the injury, as he was not the initial treating physician. For
these reasons, his opinion does not establish that the impingement syndrome is a direct result of the

injury.

In summary, we conclude that Dr. Zirschky's opinion does not establish the January 1994 injury
as a direct and material cause of claimant's impingement syndrome. There is no other medical opinion
in the record which supports claimant's medical services claim. Accordingly, on this basis, we affirm
the ALJ's ultimate decision upholding the employer's medical services denial.

ORDER

The AL]J's order dated April 3, 1998 is affirmed.
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In the Matter of the Compensation of
DONALD M. FRANKE, Claimant
Own Motion No. 98-0246M
OWN MOTION ORDER ON RECONSIDERATION
Dale C. Johnson, Claimant Attorney
Saif Legal Department, Defense Attorney

Claimant requests reconsideration of our June 30, 1998 Own Motion Order, in which we
reopened claimant's claim for the payment of temporary disability benefits commencing April 25, 1998,
the date claimant was hospitalized for problems following a myelogram. Claimant contends that he was
not hospitalized but was rather treated and then released. Claimant asserts he was not admitted to the
hospital until his exploratory surgery on May 15, 1998 and that temporary disability compensation
should be authorized beginning May 15, 1998. '

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

In his request for reconsideration, claimant submits an addendum letter wherein he outlines the
SAIF Corporation's position regarding his position on the start date of his temporary disability
compensation. Claimant's attorney asserts: "I was able to stop issuance of the checks payable under
your Own Motion Order of June 30, 1998. SAIF will await the amended order or Own Motion Order on
Reconsideration. Claimant understands that payment will be delayed at his request.” We interpret
SAIF's agreement to withhold timeloss payments at claimant's request, as a concurrence with claimant
that temporary disability compensation should be awarded to commence on May 15, 1998, the date he
was hospitalized for surgery. Additionally, SAIF has not submitted a contrary position.

Inasmuch as the parties agree that temporary disability compensation should be awarded
beginning the date claimant entered the hospital for his exploratory surgery or May 15, 1998, rather than
the date he sought treatment following complications arising from his myelogram on April 25, 1998, we
withdraw our previous finding regarding the commencement of claimant's temporary disability.
Instead, on reconsideration, we authorize the reopening of claimant's claim to provide temporary total
disability compensation beginning May 15, 1998, the date claimant was hospitalized for surgery. When

claimant is medically stationary, SAIF shall close the claim pursuant to OAR 438-012-0055. The parties’
rights of appeal and reconsideration shall begin to run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
APRIL HIGGINS, Claimant
WCB Case No. 97-09207
ORDER ON REVIEW
Parker, Bush & Lane, Claimant Attorneys
Hoffman, Hart & Wagner, Defense Attorneys

Reviewed by Board Members Hall and Bock.

The self-insured employer requests review of Administrative Law Judge (ALJ) Hazelett's order
that: (1) set aside its denial of claimant's current nght shoulder condition; and (2) awarded a $5,000
employer-paid attorney fee under ORS 656.386(1).1 On review, the issues are compensability and
attorney fees.

We adopt and affirm the ALJ's order, with the following modification of the AL]'s opinion
regarding the attorney fee issue.

The ALJ awarded a $5,000 assessed attorney fee under ORS 656.386(1), considering the factors
set forth in OAR 438-015-0010, particularly the time and effort devoted to the case, the value and nature
of the results obtained, and the risk that claimant's attorney may go uncompensated. In considering the
risk factor, the ALJ applied a factor of 2.5 as a multiplier.

The employer argues that the ALJ's fee assessment was excessive for several reasons. First, the
employer notes that claimant's counsel already received a $3,000 attorney fee for services associated with
obtaining acceptance of the initial right shoulder injury claim. Second, the employer contends that this
is an uncomplicated matter which "boils down to a simple request” for arthroscopic surgery.
(Employer's Brief, p. 13). Finally, because the hearing was relatively short, the only deposition was
short, and claimant was the only witness at hearing, the employer argues that claimant’s counsel "did
nothing extraordinary to promote this claim.” (Id).

Claimant responds that the prior fee award should not be considered partlal payment for
services related to this hearing. Considering her counsel's services devoted to overcoming this denial,
his experience and expertise, the benefit obtained for claimant, and the risk that counsel might go
uncompensated, clalmant argues that the AL]'s fee should be affirmed.

On de novo review, we consider the amount of claimant's counsel's attorney fee for services at
the hearings level by applying the factors set forth in OAR 438-015-0010(4) to the circumstances of this
case. Those factors are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3)
the value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefit secured for the represented party; (7) the risk in a particular case that any attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses. We do not, however, apply a
contingency factor or "multiplier” in a strict mathematical sense, as the AL]J did in this case. E.g., Lois J.
Schoch, 49 Van Natta 788, 790, n.1 (1997); Lois J. Schoch, 49 Van Natta 170, 173, n.1 (1997). Rather, we
consider the risk factor in conjunction with the remaining factors, particularly the time devoted to the case
(as represented by the hearing record), the complexity of the issue(s), and the value of the interest
involved.

Applying the factors to this case, we find that the time factor is limited. Approximately 32
exhibits were received into evidence, including a "post-hearing” deposition of 43 pages. The hearing
transcript consists of approximately 30 pages, with claimant as the only witness who testified. Turning
to the complexity factor, when comparing this case to others presented to the Hearings Division for
resolution, we find that the issue in dispute (i.e., compensability of claimant's current right shoulder
condition) involved issues of average medical complexity, but also issues of slightly above average legal
complexity.

1 The Board has approved the parties’ stipulation resolving the penalty issue litigated at hearing. Accordingly, pursuant
to our May 18, 1998 Interim Order of Dismissal, which is automatically incorporated herein, there is no longer a penalty issue on
review.
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The value factor is significant in this case. Because surgery is involved, the value of the claim
and the benefits secured for claimant by his counsel are substantial. The parties’ respective counsels
presented their positions in a skillful and thorough manner. No frivolous issues or defenses were
presented. Finally, considering the employer's vigorous defense and the doctors' diagnostic uncertainty,
there was a risk that claimant's counsel's efforts might have gone uncompensated.

Based upon our application of each of the previously enumerated factors and considering the
parties’ arguments, we conclude that $5,000 is a reasonable and appropriate attorney fee for services at
the hearings level in this case.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the compensability issue is $1,800,
payable by the employer. In reaching this conclusion, we have particularly considered the time devoted
to the issue (as represented by claimant's respondent's brief), the complexity of the issue, and the value
of the interest involved. Claimant is not entitled to an attorney fee for services related to the attorney
fee issue. Dotson v. Bohemia, Inc., 80 Or App 233 (1986).

ORDER

The ALJ's order dated March 9, 1998 is affirmed. For services on review, claimant is awarded an
assessed attorney fee of $1,800, payable by the self-insured employer.

2 The fee award for claimant's counsel's services in this proceeding is not discounted based on the fee awarded for
services at the prior hearing concerning claimant's initial injury claim,”

July 22, 1998 Cite as 50 Van Natta 1440 (1998)

In the Matter of the Compensation of
MARY C. AKERS, Claimant
WCB Case No. C8-01357
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Haynes.

On June 12, 1998 the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for the
compensable injury. We disapprove the proposed disposition.

A claim disposition agreement shall not be approved if, within 30 days of submitting the
disposition to us, the worker, insurer or self-insured employer requests that we disapprove the
disposition. ORS 656.236(1)(c).

Here, the disposition was submitted to us on June 12, 1998. The statutory 30th day following
the submission is July 13, 1998. Claimant filed her request for disapproval of the disposition on July 9,
1998. Accordingly, we disapprove the disposition. Id.

It does not appear that the parties were provided with claimant's request for disapproval, we are
now providing the parties with a copy. ‘

Inasmuch as the proposed disposition has been disapproved, the insurer or self-insured
employer shall recommence payment of temporary or permanent disability that was stayed by
submission of the proposed disposition. OAR 436-060-0150(5)(k).

IT IS SO ORDERED.
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In the Matter of the Compensation of
.KIM P. NICHOLS, Claimant
WCB Case Nos. 97-05686 & 97-05611
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
Judy C. Lucas (Saif), Defense Attorney

Reviewed by the Board en banc.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Brown's order that
awarded claimant temporary total disability benefits from June 14, 1996 to September 3, 1996. On
review, the issue is temporary disability.

We adopt and affirm the ALJ's order with the following supplementary analysis.

SAIF challenges the ALJ's decision that it unlawfully terminated claimant's temporary total
disability (TTD) benefits under ORS 656.325(5). This provision provides in pertinent part:

"(b) If the worker has been terminated for violation of work rules or other disciplinary
reasons, the insurer or self-insured employer shall cease payments pursuant to ORS
656.210 and commence payments pursuant to ORS 656.212 when the attending physician
approves employment in a modified job that would have been offered to the worker if the worker
had remained employed|.]

"(c) If the worker is a person present in the United States in violation of federal
immigration laws, the insurer or self-insured employer shall cease payments pursuant to
ORS 656.210 and commence payments pursuant to ORS 656.212 when the attending
physician approves employment in a modified job whether or not such a job is available."
(Emphases supplied). -

‘Here, SAIF terminated claimant's TTD based on the attending physician's approval of a
modified position as a "night watch person.” The AL] concluded that the approval of this position did
not trigger the provision of ORS 656.325(5)(b) because, pursuant to former ORS 181.873, it required a
license that claimant does not have. Thus, the AL] reasoned that the employer had not complied with
ORS 656.325(5)(b) because the proposed modified job did not lawfully exist. We agree.

Neither the Board nor the courts have had occasion to construe the term "available” as used in
ORS 656.325(5) or elsewhere in Workers' Compensation Law. In defining that term in the present case,
we rely on the text and context of the statute. ORS 174.20; PGE v. Bureau of Labor and Industries, 317 Or
606, 610 (1993).

While ORS 656.325(5)(b) does not expressly require that the modified job be legally available to
the claimant, that is the clear implication when that provision is read in the context of ORS
656.325(5)(c).  Specifically, we rely on the inclusion of the phrase "whether or not such a job is
available” in subsection (c), and the omission of that phrase from subsection (b). Moreover, we decline
to construe ORS 656.325 to allow the employer to avoid its legal obligation to pay temporary disability
by offering a job that claimant could not legally perform. Compare Carillo v. Employment Div., 88 Or App
204 (1987) (undocumented alien seeking unemployment compensation was "available for work” where
claim was filed prior to the effective date of legislation making it a criminal offense for an
undocumented alien to perform work. in this country, or for an employer to hire an undocumented
alien),

Accordingly, we conclude that the dispositive factual issue in this case is whether the night
watch position approved by the attending physician was legally available to claimant.

Under forimer ORS 181.873(1)(a) and 181.878, it is unlawful to work as a "private security officer"
without a certificate from the Board of Public Safety Standards and Training.  Former ORS
181.870(8)(a)(A) defines "private security officer" as an individual who "[plerforms, as one of the
individual's primary responsibilities, security services for consideration as an * * * employee, whether
armed or unarmed, full-time or part-time or in uniform or plain clothes[.]" (Emphasis supplied). Former
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ORS 181.870(11)(a) defines "security services” to include the "observation and reporting of any unlawful
activity.” Under former ORS 181.870(5), an "employee” is an individual who "renders personal services *

* * to an employer who pays or agrees to pay the individual at a fixed rate, and includes an applicant for
employment to perform security services.” (Emphasis supplied). Former ORS 181.870(6) defines
"employer” as "a proprietory security manager or a security contractor.” (Emphasis supplied). Finally,
former ORS 181.870(9) defines "proprietory security manager” as "an individual employed by a person or
entity, other than a security contractor, whose responsibilities include implementing security services
provided by a private security officer.”

Here, the individual working for SAIF's insured who would have arranged the modified night
watch position and/or trained claimant for that position is_"an individual * * * whose responsibilities
include implementing security services provided by a private security officer” within the meaning of
former ORS 181.870(9). Thus, that individual is a "proprietory security manager” and, therefore, an
"employer” within the meaning of former ORS 181.870(6). Claimant would have rendered personal
services to this proprietory security manager and is, thus, an "employee” under former ORS 181.870(5).
Finally, one of claimant's primary responsibilities in the night watch position would be "the observation
and reporting of any unlawful activity” as provided under former ORS 181.870(8)(11)(a). Thus, the
individual in the night watch position "[plerforms, as one of the individual's primary responsibilities,
security services for consideration as an . . . employee” within the meamng of former ORS
181.870(8)(a)(A). Consequently, an individual performing the night watch position is a "private security
officer” within the meaning of former ORS 181.873(1)(a) and must be licensed.

Claimant did not have the requisite certificate from the Board of Public Safety Standards and
Training. It therefore follows that the ALJ correctly concluded that the night watch position was not
"available” modified employment within the meaning of ORS 656.325(5)(b). Accordingly, the AL] was
correct in ordering SAIF to reinstate payment of TTD benefits from June 14, 1996 to September 3, 1996.

Claimant's attorney is entitled to an assessed attorney fee for prevailing over SAIF's request for
review. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee for claimant's attorney's services on review is $1,000,
payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to the
case (as represented by claimant’s respondent’s brief), the complexity of the 1ssue, and the value of the
interest involved.

ORDER

The ALJ's order dated November 26, 1997, as amended and republished on December 23, 1997,
is affirmed. For services on review, claimant's attorney is awarded an assessed fee of $1,000, to be paid
by SAIF.
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In the Matter of the Compensation of
SUSAN LAUGHLIN, Claimant
Own Motion No. 97-0536M
OWN MOTION ORDER OF ABATEMENT
Linerud Law Firm, Claimant Attorneys
Sather, Byerly, et al, Defense Attorneys

The self-insured employer requests reconsideration of our June 24, 1998 Own Motion Order
Reviewing Carrier Closure, in which we set aside the employer's April 14, 1998 Notice of Closure as
premature.

In order to allow sufficient time to consider the motion for reconsideration, we abate our order.

Claimant is requested to file a response to the motion within 14 days of the date of this order.
Thereafter, the matter shall be taken under advisement.

IT IS SO ORDERED.

‘
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In the Matter of the Compensation of
TANGELA E. PURDOM, Claimant
WCB Case No. 97-10187
ORDER ON REVIEW
Michael A. Bliven, Claimant Attorney
David J. Jorling, Defense Attorney

Reviewed by Board Members Moller and Biehl.

The self-insured employer requests review of Administrative Law Judge (ALJ) Tenenbaum's
order that found that, because claimant had withdrawn her claim prior to the employer's denial, the
denial was null and void. In her brief, claimant contends that sanctions should be awarded for the
employer's allegedly frivolous request for review. On review, the issues are whether the employer's
denial was null and void, and sanctions. We affirm on the merits and deny claimant's request for
sanctions.

FINDINGS OF FACT

We adopt the AL]J's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION
Deénial

We adopt and affirm the ALJ's "Opinion and Conclusions” on the issue of the employer's
denial. See William C. Becker, 47 Van Natta 1933 (1995) (Board disagreed with the carrier's contention
that a claim could not be withdrawn prior to the carrier's denial). '

Sanctions

Claimant argﬁes that sanctions should be assessed under ORS 656.390 for the employer's
allegedly frivolous appeal. Specifically, claimant contends that the employer "agrees that the current
state of the law is as outlined in [the ALJ's] Order.” Appellant's Brief, pg. 1.

ORS 656.390(1) provides that if a party requests review by the Board of an ALJ's decision and
the Board finds that the appeal was frivolous or was filed in bad faith or for the purpose of harassment,
the Board may impose an appropriate sanction upon the attorney who filed the request for review.
"Frivolous" means that the matter is not supported by substantial evidence or is initiated without
reasonable prospect of prevailing. ORS 656.390(2); see also Winters v. Woodburn Carcraft Co., 142 Or App
182 (1996).

We conclude that sanctions are not appropriate in this case. For the reasons expressed by the
AL], we disagree with the employer's contention that ORS 656.236(8) provides authority for the
proposition that claimant cannot withdraw her claim prior to issuance of the employer's denial.
Nevertheless, based on the statutes and Court case law cited by the employer, we conclude that the
employer has at least provided a colorable argument to support its request for review. Specifically, the
employer raised cases and theories not discussed in Becker and its progeny. Accordingly, although we
disagree with the employer's contention, we conclude that the appeal is not frivolous. Consequently,
claimant's request for sanctions is denied.

ORDER

The AL]J's order dated February 11, 1998 is affirmed. Claimant's request for sanctions is denied.
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In the Matter of the Compensation of
JEAN B. ROGERS, Claimant
WCB Case Nos. 93-14437 & 93-14436
ORDER ON REMAND
Schneider, et al, Claimant Attorneys
Hoffman, Hart, et al, Defense Attorneys

This matter is before the Board on remand from the Court of Appeals. Rogers v. Hewlett-Packard
Company, 153 Or App 436 (1998). The court has reversed our prior order, Jean B. Rogers, 48 Van Natta
1307 (1996), that held that the self-insured employer's acceptance of claimant's aggravation claim
constituted a reclassification of claimant's nondisabling injury claim to disabling. Reasoning that the
statutory scheme contemplates the possibility of a valid aggravation claim for a nondisabling injury, the
court found no statutory prohibition against accepting an aggravation claim as "nondisabling.”
Determining that the employer did not unknowingly agree to reclassify claimant's claim from
nondisabling to disabling, the court concluded that claimant’'s recourse was to convince the Board that
the compensable injury had become disabling. Consequently, the court has remanded for resolution of
this question of fact. In accordance with the court's mandate, we now proceed with our
reconsideration.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact.”
CONCLUSIONS OF LAW AND OPINION

We begin by briefly summarizing the factual and procedural background of the claim. In
September 1991, claimant, a software engineer, developed bilateral upper extremity complaints, for
which she filed a workers' compensation claim. The claim was accepted as a nondisabling bilateral wrist
overuse condition. Claimant’'s worksite was modified, but claimant did not miss any work, nor was any
permanent disability anticipated by claimant's then-attending physician, Dr. Stevens.

In May 1993, claimant was required to perform increased keyboarding. Claimant's bilateral
wrist symptoms returned, worse on the left. Claimant came under the care of Dr. Haddeland and filed
a new injury claim. (Ex. 17). The claim was accepted as a "nondisabling" aggravation claim and denied
as a "new injury” claim. (Exs. 24, 26)

Requesting a hearing before the Board's Hearings Division, claimant sought to change the
employer's acceptance of her aggravation claim from nondisabling to disabling. See ORS 656.277(2).
The ALJ determined that, because the Hearings Division had jurisdiction over aggravation claims, it
therefore had jurisdiction over the classification issue concerning the aggravation claim. Turning to the
merits of the classification issue, the ALJ held that the employer's classification of the claim as
nondisabling was proper. '

. In reaching this conclusion, the AL] reasoned that, in order for an aggravation claim to be
classified as "disabling,” there either had to be temporary disability benefits due or a reasonable
expectation of permanent disability. See ORS 656.005(7)(c). Inasmuch' as no temporary disability was
authorized and because there was no reasonable expectation of permanent disability, the AL] concluded
that claimant's claim should remain classified as "nondisabling.” Given this conclusion, the ALJ
declined claimant's request for penalties and attorney fees for the employer s allegedly unreasonable
failure to properly classify the aggravation claim.

Claimant  requested Board review, where she contended that, by accepting claimant's
aggravation claim, the employer was necessarily required to classify it as "disabling.” Moreover,
claimant asserted that the employer's failure to properly classify claimant's aggravation claim was
unreasonable, justifying an award of penalties under ORS 656.262(11) or an attorney fee under ORS
656.382(1). In its cross-request for review, the employer contended that the Board did not have
jurisdiction to address the classification dispute.

We first determined that the Board had jurisdiction over the classification dispute because the
Board has jurisdiction over aggravation claims pursuant to ORS 656.273. Proceeding to the merits of the
classification dispute, we reversed that portion of the ALJ's order that declined to reclassify the claim to
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disabling. We held that, by accepting an aggravation claim that sought to reclassify a nondisabling
injury as disabling, the employer, as a matter of law, accepted the claim as disabling. Rogers, 48 Van
Natta at 1309.

Claimant petitioned for court review of those portions of our order that declined to award
penalties and that limited attorney fees to a portion of claimant's temporary disability. The employer
cross-petitioned for court review of our decision regarding the classification issue.

The court reversed the portion of our order that reclassified claimant's aggravation claim as
"disabling.” Noting that an aggravation claim under ORS 656.273(1) is based on "worsened conditions
arising from the original injury,” the court found no reason that a worsening of a nondisabling condition
cannot also be nondisabling. The court also found nothing in ORS 656.277(2) that limited the carrier to
either accepting an aggravation claim as disabling or denying that there had been any worsening.

Finally, the court determined that the carrier was not precluded from accepting less than the
entirety of the claim. In doing so, the court concluded that, in accepting claimant's aggravation claim,
the carrier could reject her request to reclassify the nondisabling claim to disabling. The court reasoned
that claimant's recourse was to request a hearing pursuant to ORS 656.283, challenging the carrier's
refusal to reclassify the claim as disabling.

The court has now remanded to us to consider the factual question of whether claimant's claim
should be reclassified to "disabling."} ORS 656.005(7)(c) provides: "A 'disabling compensable injury’ is
an injury which entitles the worker to compensation for disability or death. An injury is not disabling if
no temporary benefits are due and payable, unless there is a reasonable expectation that permanent
disability will result from the injury.” In Karren S. Maldonado, 47 Van Natta 1535 (1995), we held that to
establish a disabling injury under ORS 656.005(7)(c), it is not enough that a claimant be limited to
modified work; there also must be entitlement to temporary disability benefits or a reasonable
expectation of permanent disability.

.Here, claimant lost no time from work and, therefore, is not entitled to temporary disability.
Thus, claimant's claim is not disabling under ORS 656.005(7)(c) unless there is a reasonable expectation
of permanent disability. Based on this record, we agree with the AL] that there was no expectation of
permanent disability. Dr. Haddeland, claimant's attending physician at the time of the 1993
"aggravation,” did not predict that there would be permanent disability. (Ex. 32). Therefore, we
conclude that, as a factual matter, claimant's claim was correctly classified as "nondisabling."

Accordingly, on reconsideration, the ALJ's order dated August 23, 1995 is affirmed.

IT IS SO ORDERED.

1 Although the employer did not contest our jurisdictional analysis before the court, we take this opportunity to
supplement that portion of the AL]J's order that determined that the Hearings Division had jurisdiction over the classification issue.
- ORS 656.262(6) requires that a claimant be given notice of his or her right to challenge a decision by a carrier to classify a claim as

"nondisabling.” However, ORS 656.277(1) requires that claimant request reclassification within one year after the injury. In cases
such as this, where over a year has passed since the date of injury, the reclassification request cannot be brought before the
Director. Under such circumstances (and considering the court's opinion that a claimant has a right'to request a hearing pursuant
.to ORS 656.283 to prove that, as a factual matter, a claim is disabling), we once again conclude that we have jurisdiction to decide
the classification issue. Cf. Degrauw v. Columbia Knit, Inc., 118 Or App 277, 281, rev den 316 Or 527 (1993) (the claimant must be
notified of the classification of the claim, as well as the right to challenge that classification, within a sufficient time period that
would allow the status of the claim to be challenged); Donald R. Dodgin, 45 Van Natta 1642 (1993) (where a claimant is precluded,
through no fault of his own, from seeking reclassification by the Department because the claim was initially classified as
nondisabling more than one year after the date of injury, the claimant may request a hearing on the matter pursuant to ORS
656.283(1)).
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In the Matter of the Compensation of
SHARON A. SWEET, Claimant
WCB Case No. 97-05161
ORDER ON REVIEW
Cobb & Woodworth, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Biehl and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Myzak's order that:
(1) determined that the Department properly considered the issue of whether claimant's claim was
prematurely closed; and (2) affirmed an Order on Reconsideration that found that the claim was
prematurely closed. On review, the issues are jurisdiction and premature closure.

We adopt and affirm the AL]J's order with the following supplementation/modification.

The AL]J affirmed a June 5, 1997 Order on Reconsideration that found that claimant's right hip
and head injury claim was prematurely closed. In doing so, the AL]J concluded that the Department'’s
Appellate Unit had authority to review the medically stationary/premature claim closure issue, even
though claimant checked the box marked "no" on her reconsideration request form when asked if she
was contesting the medically stationary date or raising premature closure as an issue.

Noting that the reconsideration request form contained the comment "not stationary” in the
portion of the form asking for the correct medically stationary date, the ALJ] reasoned that this was
sufficient to raise the premature claim closure issue before the Department. Moreovér, based on an
analysis of various statutory provisions, the ALJ further reasoned that the Appellate Unit could evaluate
the propriety of the claim closure on its own motion. Finally, the AL] determined that the Order on
Reconsideration correctly rescinded the March 10, 1997 Notice of Closure, finding that the medical
evidence supported the Department's conclusion that the claim was prematurely closed.

On review, SAIF contends that the Appellate Unit did not have authonty to review the
premature claim closure issue because the issue was not raised by the parties in the reconsideration
proceeding. SAIF also asserts that, even if the issue was properly raised, the claim closure should be
affirmed.

We need not determine whether the AL]J's statutory analysis was correct (consequently, we do
not adopt that portion of the ALJ's order). That is, we agree with the ALJ's reasoning and conclusion
that claimant's reconsideration request form was sufficient to raise the premature claim closure issue,
even though the form was incorrectly completed. In addition, we agree, for the reasons the AL] cited,
that the March 10, 1997 Notice of Closure prematurely closed the claim.

Claimant's attorney is entitled to an assessed fee for services on review concerning the
premature closure issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4)
and applying them to this case, we find that a reasonable fee for claimant's attorney's services on
review is $1,000, payable by SAIF. In reaching this-conclusion, we have particularly considered the time
devoted to the issue (as represented by claimant's respondent s brief), the complexity of the issue, and
the value of the interest involved.

ORDER

The AL]J's order dated March 30, 1998 is affirmed. For services on review, claimant's attorney is
awarded an assessed fee of $1,000, payable by SAIF.
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In the Matter of the Compensation of
BARBARA VIEKE, Claimant
WCB Case No. 96-02685
ORDER ON REVIEW
Pozzi, et al, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Claimant requests review of Administrvative Law Judge (AL]) Hazelett's order that dismissed her
hearing request as untimely filed. On review, the issues are timeliness of hearing request and,
potentially, compensability.

We adopt and affirm the ALJ's order, with the following supplementation.

On review, arguing that "[t]his case is directly on point with Ogden Aviation v. Lay[, 142 Or App
469 (1996)]," claimant contends that there was good cause to excuse the untimely filing because the
calendaring error which led to the late filing was committed by a legal assistant in claimant's former
attorney's office rather than the former attorney himself. We disagree, and conclude that this case is not
controlled by Lay.

In Lay, the denial letter was received by. the claimant’s attorney's office, but the attorney's legal
secretary failed to follow the normal procedure-of placing the denial on the attorney's desk. As a result
of the secretary's error, and due to no fault of the attorney or anyone else responsible for filing the
hearing request, the request for hearing was not timely filed.

In this case, by contrast, claimant's former attorney actually received the January 12, 1996 denial
letter on January 18, 1996, well within the 60-day period for appealing the denial. At that point, the
attorney was aware, or should have been aware, that a hearing request must be filed on or before March
12, 1996.. The attorney's actual knowledge of the denial letter distinguishes this case from Lay, where
the attorney was not made aware of the denial. Although claimant's attorney instructed his legal
assistant to calendar the denial for 60 days (for filing of a hearing request), (Tr. 13-14), and the legal
assistant apparently miscalculated the 60-day period and marked the attorney's calendar for March 13,
1996, the 61st day, the filing delay is attributable not only to the assistant's calendaring error, but also to
the attorney's failure to remember the denial and the filing deadline. Accord EBI Companies v. Lorence, 72
Or App 75, rev den 299 Or 118 (1985) (negligence of an attorney's secretary in failing to return dictation
concerning a hearing request did not excuse the primary negligence of the attorney, where the attorney
was aware of the exact date on which the hearing request had to be filed and by reason of having
dictated the request, forgot about the file and deadline). Because claimant's former attorney bears fault
for the late filing of the hearing request, and the attorney's fault is attributable to claimant, we are not
persuaded that the circumstances surrounding the late filing support a finding of good cause under ORS
656.319(1)(b). Accordingly, the AL]'s dismissal order shall be affirmed.

ORDER

The ALJ's order dated January 22, 1998 is affirmed.
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In the Matter of the Compensation of
BRADLEY D. ANDERSON, Claimant
WCB Case Nos. 97-08201 & 97-07476
ORDER ON REVIEW
Malagon, et al, Claimant Attorneys
Jerome P. Larkin (Saif), Defense Attorney

Reviewed by Board Members Hayhes and Biehl.

The SAIF Corporation, on behalf of Mike Brown, Inc. (Brown), requests review of those portions
of Administrative Law Judge (ALJ) Spangler's order that: (1) set aside its denial of claimant's "new
injury” claim for a low back condition; and (2) upheld SAIF's denial, on behalf of JL Goodell Trucking
(Goodell), of claimant's aggravation claim for the same condition. On review, the issue is responsibility.
We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

On April 11, 1978, claimant sustained a compensable low back injury while working for an
employer not a party to this claim. He was diagnosed with a back strain at L3-4. (Exs. 1, 2, 3). On
January 11, 1982, claimant suffered a compensable low back strain while working for a different
employer not a party to this claim. (Exs. 4 through 8).

On December 11, 1983, claimant suffered a compensable low back strain while employed by
American-West Company, Inc. (American-West), insured by SAIF. American-West accepted "acute
traumatic injury to lumbar spine complicated by a chronic lumbar spine injury.” (Ex. 15).

Between 1984 and 1987, claimant was under evaluation and treatment for low back pain. In
1986 and 1987, an 14-5 herniated disc/disc bulge was diagnosed. (Exs. 30, 35, 37, 39, 43, 56-3).

On July 13, 1993, while employed at Goodell, claimant compensably injured his low back when
he stepped out of his truck. Goodell accepted the claim as a disabling lumbosacral strain. (Ex. 57).

After unsuccessful conservative treatment, claimant began treating with Dr. Lewis, orthopedic
surgeon, on May 30, 1997. Relying on a May 5, 1997 MRI, Dr. Lewis diagnosed an acute left herniated
disc at L5-51 and recommended surgery. (Exs. 65, 66, 68). On the same date, claimant filed a "Notice
of Claim for Aggravation of Occupational Injury or Disease” with Goodell. (Ex. 67).

On July 2, 1997, Dr. Snodgrass, neurologist, and Dr. Schilperoort, orthopedic surgeon, examined
claimant on behalf of Goodell. (Ex. 75). They diagnosed a left herniated disc at L4-5 and preexisting
degenerative lumbar disease, for which they recommended surgery. They opined that claimant did not
experience a new injury in 1997, that the 1993 injury at Goodell did not cause a herniated disc at L5-51,
and that claimant's current condition was due to a combination of the 1978 and 1983 injuries, plus more
than ten years of wear and tear from log truck driving. Finally, they stated that the major contributing
cause of claimant's current condition and need for treatment was the 1983 injury. (Ex. 75-7).

Dr. Lewis disagreed with the examiners' report, with the exception of the recommendation for

surgery. Dr. Lewis opined that claimant experienced a new injury on March 31, 1997 that caused a

herniated disc at L5-51, as revealed on the May 5, 1997 MRI. (Ex. 79).

On September 2, 1997, Goodell denied compensability and responsxblhty for claimant's L5-S1
disc herniation. (Ex. 80). On September 15, 1997, claimant filed a "new injury" claim for the L5-S1
herniated disc with Brown. (Ex. 81). On September 29, 1997, Brown denied claimant's L5-S1 herniated
disc. (Ex. 82). On September 30, 1997, pursuant to a Board Own Motion order, SAIF reopened
claimant’s 1983 injury claim with American Western under ORS 656.278. (Ex. 83).

Finding that claimant's L5-S1 disc herniation did not combine with his preexisting low back
condition, the ALJ concluded that claimant experienced a new, compensable injury on March 31, 1997
for which Brown was responsible. On review, Brown contends that claimant failed to prove that the
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March 31, 1997 incident was the major contributing cause of his L5-S1 herniated disc and need for
treatment. Even assuming that the "major contributing cause" standard of ORS 656.308(1) and ORS
656.005(7)(a)(B) is applicable, we disagree with Brown's contention.

The key issue in this case involves medical opinion regarding causatior. We agree with the AL]
that Dr. Lewis's opinion on causation is persuasive because it is well-reasoned and based on complete
information. See Somers v. SAIF, 77 Or App 259 (1986). Moreover, as the treating surgeon, Dr. Lewis
was in the unique position to observe claimant's low back pathology during surgery. See Argonaut
Insurance Company v. Mageske, 93 Or App 698, 702 (1988). Finally, Dr. Lewis evaluated the relative
contribution of different causes of the L5-S1 disc and need for treatment in formulating his decision as to
which was the primary cause. See Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 321 Or 416
. (1995); Gregory C. Noble, 49 Van Natta 764, 766 (1997), aff'd mem 153 Or App 125 (1998). '

Dr. Lewis initially examined claimant on May 30, 1997 and reported that claimant had a disc
herniation on the left at L5-S1 with left L5 radiculopathy. (Ex. 60). He relied on a May 5, 1997 MR,
which showed a left paramedian to lateral disc bulge/protrusion at L5-51 with nerve root involvement.
He noted that that condition was consistent with claimant's symptom complex (tender at the
lumbosacral junction and left greater trochanteric region, positive straight leg raising on the left,
diminished left L5 motor strength and sensation). (Exs. 65, 68). Dr. Lewis concluded that claimant's
work on March 31, 1997, which involved hauling logs on one of the worst roads claimant had
experienced in his career, and the history of progressive and excruciating pain that had increased during
his March 31, 1997 workday, was the major contributing cause of the disc pathology at L5-S1. (Ex. 62;
Tr. 13, 14). '

# i

Dr. Lewis based his conclusion regarding the cause of claimant's condition and need for
treatment on claimant's history, examination, and a medical record review. Dr. Lewis explained that,
although claimant had some preexisting mechanical low back pain problems related to his previous work
and repetitive trauma over time, as well as other potentlal life factors, and a disc at L4-5, these were not
the cause of the L5-S1 disc and the need for surgery Instead, Dr. Lewis concluded that, based upon
reasonable medical probability, claimant's work activities on March 31, 1997 were the cause of his
herniated disk and the major cause of his need for medical care, including the surgery performed on
October 2, 1997.

On the other hand, Dr. Snodgrass and Dr. Schilperoort were convinced that nothing happened
on March 31, 1997 to act as a causal mechanism for an injury to claimant's low back. They relied on
claimant’'s statement to them that nothing traumatic occurred on that date. However, as discussed
above, claimant's unrebutted testimony established that the logging road he traversed on the morning of
March 31, 1997 was unusually bumpy. Claimant also testified that his intense pain arose over a discrete
period of time while he was driving a load of logs at work, which is sufficient to establish that he
suffered an injury rather than an occupational disease. See Valtinson v. SAIF, 56 Or App 184, 187 (1992).
Finally, and most important, even though the doctors were aware that the May 5, 1997 MRI revealed a
left lateral disc bulge at L5-S1, they did not address that finding in their analysis of the diagnostic
imaging studies, limiting their discussion of causation only to the L4-5 level. (Compare Exs. 75-2, 75-5).
Because they did not evaluate the contribution of claimant's L5-S1 disc to his current low back condition
and need for treatment, we do not find their opinion persuasive. Somers v. SAIF, 77 Or App 259 (1986).

Because we conclude that Dr. Lewis's opinion is more persuasive than that of Dr. Snodgrass and
Dr. Schilderpoort, we find that claimant's truck driving for Brown on March 31, 1997 was the major
contributing cause of the L5-S1 herniated disc at L5-S1 and the need for treatment of that condition.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,500, payable by SAIF/Brown. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent'’s brief), the complexity of the issue, and the value of the interest involved.

1 We note that Dr. Lewis also opined that the L5-S1 disc was “not a combined condition.” (Ex. 86). We interpret this
remark to indicate that Dr. Lewis did not believe that either claimant's preexisting degenerative condmon or his earlier
compensable low back strains contributed in any meaningful way to the herniated disc at L5-S1.
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ORDER

The ALJ's order dated March 9, 1998 is affirmed. For services on review, claimant's attorney is
awarded a fee of $1,500, to be paid by the SAIF Corporation on behalf of Mike Brown, Inc.

July 22, 1998 Cite as 50 Van Natta 1450 (1998)

In the Matter of the Compensation of
EDWARD VIGIL, Claimant
Own Motion No. 98-0250M
OWN MOTION ORDER
Darris K. Rowell, Claimant Attorney
Saif Legal Department, Defense Attorney

The SAIF Corporation has requested suspension of its obligation to process within 90 days
claimant's request for own motion relief for his failure to attend an insurer-arranged medical
- examination (IME) pursuant to OAR 438-012-0035(5). We find that we do not have the authority to grant
SAIF's request for the following reasoning.

OAR 438-012-0035(5) provides in part: "If the own motion insurer believes that temporary
disability compensation should be suspended for any reason, the insurer may make a written request for
such suspension.” However, OAR 438-012-0035(5) pertains to suspension of temporary disability
compensation in a claim that has been reopened pursuant to ORS 656.278. Here, claimant’s claim has
not been reopened nor is it in reopened status. SAIF's request for suspension is not of claimant's
temporary disability compensation, but rather a request to suspend its obligation to process claimant's
request for own motion benefits which is regulated by OAR 438-012-0030. Thus, suspension of benefits
pursuant to OAR 438-012-0035(5) is not applicable to SAIF's obligation to process the claim under OAR
438-012-0030.

Further, OAR 438-012-0030 provides that a recommendation must be submitted by the carrier
within 90 days of notification of a request for Own Motion relief, regardless of whether the carrier has
resolved any compensability or responsibility issues associated with the claim. This rule is mandatory,
not permissive. The carrier does not have the option of inaction. However, under extraordinary
~ circumstances, the carrier can specifically request an extension for submission of the recommendation.
Here, SAIF has asked for a "suspension” of its obligation to process claimant's claim, not an "extension”
for submission of its recommendation. Additionally, even if we treated SAIF's request as one for an
extension of time to file its recommendation, on the record, we do not find that there are extraordinary
circumstances that would warrant such an extension.

Finally, SAIF's request for suspension of its obligation to process claimant's request own motion
* benefits is based on claimant's failure to attend an IME. Under ORS 656.325(1), the carrier may
suspend benefits for the claimant's failure to cooperate (i.e. refusing to submit to a medical examination)
but only with consent of the Director. Austin v. Consolidated Freightways, 74 Or App 680 (1985). Thus,
only the Director may suspend benefits for failure to cooperate. Joe O. Reid, 42 Van Natta 554 (1990).
Inasmuch as suspension of benefits for failure to cooperate rests solely with the Director, we are without
authority to consider SAIF's request.

Accordingly, as SAIF's request is outside of the scope of our authority and we find no issues
which are ripe for consideration at this time, SAIF's request is dismissed.

IT IS SO ORDERED.

1 Member Hall has recused himself from further participation in the review of this claim. See OAR 438-011-0023.
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In the Matter of the Compensation of
RALPH E. KOOZER, Claimant
Own Motion No. 98-0243M
OWN MOTION ORDER

The insurer has submitted claimant's request for temporary disability compensation for
claimant's compensable left L-5 nerve root irritation. Claimant's aggravation rights expired on
November 1, 1994. The insurer opposes authorization of temporary disability compensation, contending
that: (1) claimant's current condition does not require surgery or inpatient hospitalization; (2) claimant's
current condition is not causally related to the accepted condition; (3) the insurer is not responsible for
the current condition; and (4) surgery or hospitalization is not reasonable and necessary for the
compensable injury.

We may. authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Claimant underwent a lumbar laminectomy with removal of an extruded disc and foraminotomy
of the S1 nerve root on October 13, 1997. Therefore, claimant's condition worsened sufficient to require
surgery. However, the insurer disputes the compensability of and responsibility for claimant's current
condition. We wrote to both the insurer and claimant requesting further clarification of the insurer's
recommendation and requesting a copy of the denial if ohe had issued and/or if a medical review by the
Director had been requested. The insurer responded by letter dated June 29, 1998 and attached a copy
of its June 23, 1998 recommendation cover letter.! Claimant has not responded to our request nor to the
insurer's contentions.

Thus, the issue of whether claimant's need for the October 13, 1997 surgery is related to his
accepted L5 nerve root irritation remains a compensability and a responsibility question which are
undetermined at this time.

Inasmuch as the dispute between the parties remains unresolved, we are not authorized to
reopen claimant's 1989 injury claim for the payment of temporary disability benefits. See ORS
656.278(1)(a). Should claimant's circumstances change, and the surgery subsequently be determined to
be compensably related to the accepted condition in the 1989 claim, claimant may again seek own
motion relief.

Accordingly, claimant's request for temporary disability compensation is denied.

IT IS SO ORDERED.

1 The insurer asserts that it submitted its own motion recommendation in response to inquiries from claimant's employer
as to why medical bills had not been paid for following the October 13, 1997 surgery. It requests the Board's "assessment and
order as to the compensability of the medical costs.” Under ORS 656.327(1), the Director has exclusive jurisdiction over all
pending and future disputes arising under ORS 656.327. Although the insurer has contested the compensability of claimant's
current condition, it is also requesting the Board make a finding regarding the medical costs. Consequently, assuming that this is a
"327" medical services dispute, exclusive jurisdiction over this case now rests with the Director. Travis J. Thorpe, 47 Van Natta
2321 (1995); Thomas L. Abel, 47 Van Natta 1571 (1995)
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In the Matter of the Compensation of
CUPERTINO A. LOPEZ, Claimant
WCB Case Nos. 96-05874 & 95-10774
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney
Scott Terrall & Associates, Defense Attorneys

Reviewed by Board Members Moller and Bock.

Barrett Business Services (Barrett) requests review of those portions of Administrative Law Judge
(ALJ) Mongrain's order that: (1) set aside its denial of claimant's current left leg condition insofar as it
denied compensability of a post-traumatic degenerative cyst; and (2) upheld the SAIF Corporation's

denial of the same condition. On review, the issues are compensability and responsibility. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of his ultimate findings of fact numbered
2 through 4, and which we supplement and summarize as follows.

On July 2, 1994, claimant compensably injured his lower left leg while working for SAIF's
insured. He was diagnosed with a contusion of the left medial lower leg with an anterior hematoma in
the upper medial pretibial area. (Ex. 1-3). SAIF accepted a left leg contusion.

On July 29, 1994, claimant again compensably injured his left lower leg while working for
Barrett. Claimant demonstrated edema and bruising just proximal to the left ankle. Barrett accepted a
left tibial contusion. At an August 3, 1994 follow up examination, an organized hematoma 14 x 8 cm.
was observed on claimant's left lower leg. During the next eight to ten weeks of follow up, the
physicians described the hematoma as decreasing in size, but w1th persistent tenderness and localized
swelling over the medial aspect of the tibia.

On October 7, 1994, SAIF closed claimant's claim by Determination Order that awarded
temporary but no permanent disability benefits.

On November 8, 1994, Dr. Wylie found slight swelling of the left ankle and palpable tenderness
over the medial aspect of the medial malleolus anterior to the tibia, about 5-6 cm. proximal to the
tibiotalar joint.

On January 16, 1995, Dr. Webb reported that claimant experienced pain in the mid-leg region of
the tibialis anterior muscle as well as ankle pain. Dr. Webb diagnosed a benign degenerative cyst in the
area of the mid-tibialis anterior muscle of the left leg.

On June 21, 1995, claimant sought treatment for painful swelling of his left leg. Dr. Tice was
uncertain as to the etiology of claimant's pain and suspected a myofascial/overuse syndrome. Dr.
Versteeg described a cyst-like area on claimant’s pretibial and anterior compartment of the left leg "that
‘should not interfere with claimant's activities."

On July 28, 1995, as amended October 5, 1995, Barrett denied claimant's claim for treatment of
left leg pain as of June 21, 1995, on the grounds that claimant's current condition was not related to his
July 29, 1994 injury or work with Barrett, and that the major contributing cause of his current condition
and need for treatment was due to preexisting conditions and not his accepted left tibial contusion.

On May 31, 1997, SAIF denied claimant's aggravation claim on the basis that claimant's accepted
condition had not worsened and that the July 29, 1994 injury independently contributed to a worsening
of his left leg contusion.

CONCLUSIONS OF LAW AND OPINION

The ALJ found that claimant's current left leg condition and need for treatment was not
compensably related to either his July 2, 1994 left leg injury at SAIF's insured or his July 29, 1994 left leg
" injury at Barrett. At the same time, however, the ALJ found that claimant's left leg cyst condition was
compensable and that responsibility for that condition lay with Barrett. Therefore, the ALJ set aside
Barrett's denial insofar as it related to the compensability of the left leg cyst condition.
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On review, the parties do not dispute the ALJ's finding that claimant's current condition and
need for treatment is not compensable. However, Barrett contends that, because claimant made no
formal written request for acceptance of the new cyst condition pursuant to ORS 656.262(7)(a)1, it is
questionable whether compensability of that condition was actually at issue at the time of the hearing.
We conclude that compensability was at issue for the following reasons.

Claimant raised the issues of compensability and medical services in his hearing request. In its
response, Barrett stated that claimant had not sustained a work-related injury or occupational disease.
All parties participated in depositions prior to hearing in which physicians were queried regarding the
cause of the cyst condition. Based upon the parties’ framing of the issue at hearing as compensability of
claimant's "current” condition, and the employer's failure to challenge the propriety of proceeding with
litigation of the compensability of claimant's "current” cyst condition at hearing, we conclude that the
parties agreed to litigate the issue of the compensability of the cyst. See Diane S. Hill, 48 Van Natta
2351, 2356 n2 (1996), aff'd memn Hill v. Stuart Andersons, 149 Or App 496 (1997), citing EBI Companies v.
Thomas, 66 Or App 105 (1983) (parties in a workers' compensation proceeding may agree to litigate
issues not properly raised).

We next turn to the merits of the compensability issue.

Dr. Webb opined that a direct blow to the anterolateral leg had produced soft tissue trauma,
which, in turn, resulted in a degenerative cyst. Accordingly, because the causal relationship is indirect,
the condition is analyzed as a consequential condition pursuant to ORS 656.005(7)(&1)(A).2

Opinions regarding causation of the cyst condition were provided by Dr. Webb, who became
claimant's attending physician in January 1995, and Dr. Versteeg, who first examined claimant in July
1995.

Absent persuasive reasons to the contrary, we generally defer to the opinion of the treating
physician. See Weiland v. SAIF, 64 Or App 810 (1983). Here, however, we find persuasive reasons not
to defer to Dr. Webb. Given the complex nature of claimant's condition, including multiple injuries to
the same body part, and the passage of time since the two July 1994 compensable injuries, we find Dr.
Webb's causation opinion to be based on an inaccurate medical history and lacking in explanation and
analysis. Miller v. Granite Construction, 28 Or App 473 (1977); Somers v. SAIF, 77 Or App 259 (1986); Moe
v. Ceiling Systemms, 44 Or app 429 (1980). Under such circumstances, we find Dr. Webb's opinion to be
unpersuasive.

Dr. Webb, who began treating claimant in January 1995, about six months after the original
injury, opined that the cyst was the result of blows to the anterolateral aspect of claimant's leg. He
based his original opinion on claimant's report of the injury to him. (Exs. 23, 24). Subsequently, after
agreeing that claimant, who does not speak English, is a poor historian, he relied primarily on a
description of a contusion and hematoma on the anterior portion of claimant’s leg, without a description
of medial symptoms, made by Ms. Pylkki, physician’s assistant (PA). (Ex. 61-9, -10, -22). However, PA
Pylkki's findings specifically noted tenderness and a healing ecchymotic abrasion on the medial distal
aspect of claimant's left leg, which was confirmed by Dr. Naugle on two separate occasions. (Exs. 11,
'14-2). In addition, the emergency department physicians also noted that the areas of physical findings
were located more medially. (Exs. 5-1, 6-2, 7). 4

1 0rs 656.262(7)(a) provides, in part: "Notwithstanding any other provision of this chapter, the worker may initiate a
new medical condition claim at any time.” ORS 656.262(7)(a) further provides that the worker must clearly request formal written
acceptance of any new medical condition and the carrier shall provide written notice of acceptance or denial within 90 days after
receipt of the claim. See also ORS 656.262(6)(d) (providing, inter-alia, that a worker who believes a condition has been incorrectly
omitted from the acceptance notice first must communicate in writing to the carrier the worker's objections to the notice before
alleging a "de facto" denial at hearing).

2 ORS 656.005(7)(a)(A) provides:

"No injury or disease is compensable as a consequence of a compensable injury unless the compensable injury is the
major contributing cause of the consequential condition."
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Dr. Webb's assumptions that claimant received two blows to the anterior lateral muscle of
claimant's leg are contradicted by the contemporary medical records, which indicate injury specifically to
the medial portion of the leg. Moreover, Dr. Webb does not explain how, if the two blows to claimant's
leg were both in a medial location on the tibia, those blows contributed to the cyst that developed in or
on the mid anterior lateral muscle of the left leg. Therefore, because Dr. Webb's opinion regarding the
cause of claimant's cyst condition is not based on an accurate history, nor is it well-explained, we do not
find it persuasive. '

The ALJ also relied on the opinion of Dr. Versteeg to support compensability. The ALJ's
conclusion that the degenerative cyst was due to the compensable contusion injury was, in part, based
on his assumption that Dr. Versteeg believed that the contusion injuries caused the cyst. This is not
what Dr. Versteeg opined in his deposition. After reviewing claimant's medical records, Dr. Versteeg
opined that claimant experienced new bruising as a result of the July 29, 1994 injury at Barrett that
enlarged the hematoma claimant had experienced as a result of the July 2, 1994 injury at SAIF's insured.
(Exs. 60-14, 60-37). However, after closer examination of the records that discussed the location of
claimant's contusions, he opined that the location of the cyst in the mid anterior lateral leg was not
consistent with the contemporary medical history of the blows to the medial area of claimant's leg. (Ex.
60-28, -34, -35). Finally, Dr. Versteeg stated that he was unable to relate the cyst, with any degree of
medical probability, to either of the compensable injuries. (Ex. 60-29, -33, -34).

Thus, based on this medical record, we conclude that claimant has failed to establish
compensability of his cyst condition. Moreover, because his cyst condition is not compensable, we need
not address the issue of responsibility.

ORDER

The ALJ's order dated December 5, 1997 is reversed in part and affirmed in part. That portion
of the order that set aside Barrett Business Services' denial of claimant's left leg cyst is reversed. The
denial is reinstated and upheld. The attorney fee award of $2,000 is reversed. The remainder of the
order is affirmed.
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In the Matter of the Compensation of
NORMAN D. BAILEY, Claimant
WCB Case No. C8-01501
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Emmons, Kropp, et al, Claimant Attorneys
John Motley (Saif), Defense Attorney

Reviewed by Board Member Hall and Haynes.

On July 1, 1998, the Board received the parties' claim disposition agreement (CDA) in the above-
captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for his
compensable injury. We approve the proposed disposition.

A CDA is "a written agreement executed by all parties in which a claimant agrees to release
rights, or agrees to release an-insurer or self-insured employer from obligations, under ORS 656.001 to
656.794 except for medical services, in an accepted claim.” OAR 438-009-0001 (emphasis added); see also
ORS 656.236(1)(a) (the parties to a claim, by agreement, may make such disposition of any or all matters
regarding a claim, except for medical services, as the parties consider reasonable, subject to such terms
and conditions as the Workers' Compensation Board may prescribe).

The CDA indicates that the employer at the time of claimant's injury or occupational disease was
a noncomplying employer (NCE). In addition, the agreement contains the signatures of SAIF's adjuster
and legal counsel”, claimant-and his attorney, and a representative of the Department of Consumer and

1 SAIF is the statutory processing agent for the Department of Consumer and Business Services.
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Business Services, whose approval was necessary to obtain reimbursement from the Workers' Benefit
Fund. Although the agreement also provides signature lines for the NCE, those signature lines have
been left blank. o

ORS 656.236(9) provides that an NCE is not a "party” to a CDA. Therefore, we find that the
CDA has been executed by all "parties,” and that the signature of the NCE is not necessary for Board
approval of the CDA. See James Rydberg, 47 Van Natta 1107 (1995). Under such circumstances, we find
that the agreement, as clarified by this order, is in accordance with the terms and conditions prescribed
by the Board, and is not unreasonable as a matter of law. See ORS 656.236(1). Accordingly, the parties’
CDA is approved. An attorney fee of $1,000 also is approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035. ' '

IT IS SO ORDERED.

July 23, 1998 Cite as 50 Van Natta 1455 (1998)

In the Matter of the Compensation of
JASON J. LAFOYA, Claimant .
WCB Case No. 96-07965
ORDER ON RECONSIDERATION
Parker, Bush & Lane, Claimant Attorneys
* Lundeen, et al, Defense Attorneys

The insurer requests reconsideration of that portion of our June 25, 1998 Order on Remand that
awarded an assessed fee of $3,500 for claimant’s counsel's services on Board review and before the
Court of Appeals. Noting that no further briefing occurred on remand, and asserting that claimant's
services before the court should have consisted merely of a request for remand in light of Carothers v.
Robert Westlund Construction, 149 Or App 457 (1997), the insurer asserts that claimant's attorney "has
done nothing to earn an additional $3,500 on remand.” Having received claimant's response to the
insurer's reconsideration request, we now proceed with our reconsideration.

In our Order on Review, we reversed the AL]J's order that held that claimant was an Oregon
subject worker temporarily in Washington when injured. In doing so, we relied on our decision in
Rodney W. Carothers, 48 Van Natta 2372 (1996). Claimant appealed our determination that he was not an
Oregon subject worker to the Court of Appeals.

While this case was pending appellate review, the court reversed our order in Carothers.
However, claimant filed an extensive brief (14 pages) before the court prior to the Carothers decision.
Moreover, claimant has explained why it was necessary to further proceed before the court after
Carothers was decided. Given this explanation, as well as the fact that briefing was required before the
court, we disagree with the insurer's assertion that resolution of court proceedings need only have
involved a request for remand in light of Carothers. In addition, the insurer neglects to mention that
claimant’'s counsel provided services before the Board in response to the insurer's request for review of
the AL}'s order. Claimant did not receive an attorney fee award for those services until our Order on
Remand. o

Therefore, on reconsideration of our attorney fee award, we adhere to our prior conclusion that
a reasonable attorney fee for claimant's counsel's services on Board review and before the Court of
Appeals is $3,500. Accordingly, we withdraw our June 25, 1998 Order on Remand. On reconsideration,
as supplemented herein, we adhere to and republish our order.! The parties' rights of appeal shall
begin to run from the date of this order.

IT IS SO ORDERED.

1 We do not award an assessed fee for claimant's counsel's services rendered in response to the insurer's request for
reconsideration of our attorney fee award. See Dotsont v. Bolemia, Inc., 80 Or App 233 (1986).
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In the Matter of the Compensation of
JIMMY C. McCABE, JR., Claimant
WCB Case No. 97-10090
ORDER ON REVIEW
Bischoff, Strooband & Ousey, Claimant Attorneys
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Biehl.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Crumme's order that
directed it to recalculate claimant's permanent total disability benefits. On review, the issue is rate of
permanent total disability benefits.

We adopt and affirm the order of the ALJ, with the following supplementation.

On review, SAIF contends that the AL] should have relied on OAR 436-060-0025(5) to calculate
claimant's benefits. SAIF argues that the rule applies because the evidence shows that claimant was not
"regularly employed.” SAIF relies on Lowry v. Du Log, Inc., 99 Or App 459 (1989).

We conclude that the ALJ properly calculated claimant's benefits pursuant to ORS 656.210(2)(a),
which applies when a worker is regularly employed. As the AL] noted, "regularly employed” means
"actual employment or availability for such employment.” ORS 656.210(2)(c). Here, we conclude that
the record supports a finding that claimant was available for work six days a week, as required by the
employer.

We further conclude that Lowry is distinguishable. In that case, the court concluded that,
although the claimant was "regularly employed,” he was also paid on other than a daily or weekly
basis. Consequently, the statute authorized the director to prescribe the method of establishing the
worker's weekly wage. 99 Or App at 461. Here, however, there is no evidence that claimant was paid
on "other than" a daily basis. Therefore, the AL]J correctly relied on ORS 656.210(2)(a), rather than the
Director's rule.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, to be paid by SAIF. In reaching
this conclusion, we have particularly considered the time devoted to the issue (as represented by
claimant’s respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated April 10, 1998 is affirmed. For services on review, claimant's counsel is
awarded an assessed attorney fee of $1,000, to be paid by the SAIF Corporation.
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In the Matter of the Compensation of
WAYNE T. SAUNDERS, Claimant
WCB Case No. 97-07774
ORDER ON REVIEW
Rasmussen & Tyler, Claimant Attorneys
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Moller and Biehl.

Claimant requests review of those portions of Administrative Law Judge (ALJ) Podner's order
that: (1) affirmed an Order on Reconsideration that awarded 13 percent (19.5 degrees) scheduled
permanent disability for the loss of use or function of the right hand; (2).awarded 14 percent (21
degrees) scheduled permanent disability for the loss of use and function of the left hand; and (3)
awarded no scheduled permanent disability for loss of use of function of claimant's legs. On review,
the issue is extent of scheduled permanent dlsabxhty We modify.

FINDINGS OF FACT

We adopt the AL]'s findings of fact with the exception of the last paragfaph on page 3 and with
the following supplementation.

After returning to modified duty in November 1996, claimant continued to experience spastic
gait, numbness in his legs and arms and instability in ambulation. (Exs. 27, 31, 36).

A March 12, 1997 MRI of claimant's cervical spine revealed some atrophy at the C5-6 level. (Ex.
35).

On April 24, 1997, Dr. Rosenbaum performed a closing examination. Rosenbaum found
decreased pin perception of the right upper extremity, thorax and right lower extremity consistent with
residual spinal cord impingement. (Ex. 36).

CONCLUSIONS OF LAW AND OPINION

On September 30, 1996, claimant compensably injured his neck after which he developed gait
instability. Dr. Rosenbaum, his attending physician, surgically decompressed a herniated disc at C5-6.
A Determination Order awarded 19 percent unscheduled permanent disability, 14 percent scheduled
permanent disability for the loss of use or function of each arm, and 23 percent scheduled permanent
disability for the loss of use or function of each leg. Claimant requested reconsideration and an arbiter
panel was appointed. An Order on Reconsideration increased claimant's unscheduled permanent
disability to 23 percent. In addition, in lieu of the Determination Order awards of scheduled permanent
disability for each arm, the Order on Reconsideration awarded 14 percent scheduled permanent
disability for the left hand and 13 percent for the right hand. Finally, the Order on Reconsideration
found that claimant was not entitled to scheduled permanent disability awards for his legs.

The sole issue at hearing was whether claimant is entitled to an impairment rating based on
motor loss in his upper and lower extremities under OAR 436-035-0110(11) and 436-035-0230(12).
Deferring to the findings of the medical arbiter panel, the AL] found claimant was not entitled to
scheduled permanent disability for motor loss.

On review, claimant contends that he is entitled to an award of scheduled permanent disability
based on motor loss. He relies on the closing report of Dr. Rosenbaum, his attending physician, to
- support the awards of scheduled permanent disability. The insurer argues that we should rely on the
opinion of the arbiter panel. We disagree.

Evaluation of a worker's disability is as of the date of issuance of the reconsideration order.
ORS 656.283(7). Only disability that is due to the compensable injury gives rise to entitlement to an
award. ORS 656.214. In evaluating claimant's permanent disability, we do not automatically rely on a

1 Claimant was also awarded a total of 23 percent unscheduled permanent disability for his cervical condition. This
award is not disputed by the parties. i
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medical arbiter's opinion in evaluating permanent impairment. See Raymond L. Owen, 45 Van Natta 1528
(1993) (impairment is established by a preponderance of medical evidence, considering the medical
arbiter's findings and any prior relevant impairment findings), aff'd Roseburg Forest Products v. Owen, 129
Or App 442 (1995), rev den 320 Or 271 (1994). Instead, we rely on the most thorough, complete and
well-reasoned evaluation of the claimant's injury-related impairment. See Carlos S. Cobian, 45 Van Natta
1582 (1993).

Motor Loss in the Upper Extremities

We adopt and affirm the ALJ's opinion regarding motor loss in claimant's upper extremities.
OAR 436-035-0110(11); 436-035-0007(25).

Motor Loss in the Lower Extremities

The rule pertaining to the lower extremities asks a physician to determine whether motor loss
due to brain or spinal cord damage results in "difficulty with elevations, grades, steps and distances."
OAR 436-035-0230(12)(a).

Dr. Rosenbaum performed a closing examination on April 24, 1997. He found decreased pin
perception in the right lower extremity consistent with residual spinal cord impingement.2 He also
found hyperreflexia, positive Babinski signs and clonus, as well as residual incoordination and spasticity
of the lower extremities, with some sensory loss, which limited claimant's ability to coordinate his lower
extremities and to walk. Dr. Rosenbaum also stated that claimant was not capable of performing
dextrous type activity with his lower extremities, which included ladder climbing. (Ex. 36).

At their examination, the medical arbiter panel noted that claimant's gait was shaky. They
found mild motor loss in the lower extremities, consistent with claimant's history of a herniated disc at
C5-6, bladder frequency, ankle clonus, and positive right Babinski. They also stated that claimant was
permanently precluded from balancing and climbing. However, in an addendum to their original
report, the arbiters stated that they were unable to unequivocally identify true strength loss and assigned
no permanent impairment due to motor strength testing, and, in a second addendum, they rated
claimant's motor loss in the lower extremities at 0%, based on their opinion that claimant had no loss of
motor strength.

We do not find this apparent change of opinion persuasive. Motor loss is treated as a separate
impairment from loss of strength for determining impairment values under the "standards.” Compare
OAR 436-035-0230(10) (sets forth criteria for valuing impairment due to loss of strength), with OAR 436-
035-0230(12) (sets forth separate criteria for valuing motor loss). In light of such circumstances, and
lacking an adequate explanation from the arbiters regarding their apparent change of opinion regarding
claimant's ratable impairment due to motor loss in the lower extremities, we do not consider their
opinion (which appears to consider strength and motor loss as equivalent impairments) to be persuasive.

Instead, we find Dr. Rosenbaum's findings regarding claimant's motor loss in the lower
. extremities to be more persuasive than that of the arbiters, as they are based on a well-founded
evaluation of claimant's impairment. Moreover, Dr. Rosenbaum's findings were confirmed by the
arbiters’ findings of a shaky gait, ankle clonus and positive Babinski sign. Therefore, based on Dr.
Rosenbaum's findings, we conclude that claimant has established that he is entitled to an impairment
value of 23 percent scheduled permanent disability for each leg. OAR 436-035-0230(12)(a); 436-035-
0007(25). Consequently, we modify the ALJ's order to increase clalmants scheduled permanent
disability award for each leg from zero to 23 percent.

Because our order has resulted in increased compensation, claimant's attorney is entitled to an
attorney fee in the amount of 25 percent of the increased compensation created by this order not to
exceed $3,800. See ORS 656.386(2); OAR 438-015-0055(1). In the event that a portion of this
substantively increased permanent disability award has already been paid to claimant, claimant's
attorney may seek recovery of the fee in the manner prescribed in Jane A. Volk, 46 Van Natta 681, on
recon 46 Van Natta 1017 (1994), aff'd Volk v. America West Airlines, 135 Or App 565 (1995).

2 This finding is consistent with a March 12, 1997 MRI of claimant's cervical spine that revealed cord atrophy at the C5-6
level. )
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ORDER

The ALJ's order dated February 23, 1998 is modified. In addition to the Order on
Reconsideration's award of 23 percent (73.6 degrees) unscheduled permanent disability for his neck
injury, 13 percent (19.5 degrees) scheduled permanent disability for the loss of use or function of the
right hand, and 14 percent (21 degrees) scheduled permanent disability for the loss of use and function
of -the left hand, claimant is awarded 23 percent (34.5 degrees) scheduled permanent disability for the
loss of use and function of the right leg and 23 percent (34.5 degrees) for the loss of use and function of
the left leg. Claimant's attorney is awarded 25 percent of the increased compensation created by this
order, not to exceed $3,800, payable directly to claimant's counsel. In the event the increased
compensation has already been paid to claimant, claimant's attorney may seek recovery of the fee in
accordance with the procedures set forth in Jane A. Volk.

[uly 23, 1998 Cite as 50 Van Natta 1459 (1998)

In the Matter of the Compensation of
ROSE M. WAKEFIELD, Claimant
WCB Case No. 97-0739%4
ORDER ON REVIEW
Pozzi, Wilson, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Biehl and Moller.

Claimant requests review of Administrative Law Judge (AL]) Menashe's order that affirmed an
Order on Reconsideration awarding no permanent disability. On review, the issue is extent of
scheduled permanent disability. '

We adopt and affirm the AL]'s order with the following supplementation.

Relying on SAIF v. Danboise, 147 Or App 550 (1997), claimant contends that the medical arbiter's
range of motion measurements must be considered to be valid. Apparently, claimant further contends
that, because Dr. Bald, the medical arbiter, provided valid measurements, his report should be
considered the most persuasive and reliable concerning claimant’s impairment.

We agree with the ALJ that the preponderance of medical opinion establishes a different level of
impairment than that determined by the medical arbiter. Along with the reasons provided by the AL]J,
we note that Dr. Bald's report, although acknowledging that the accepted condition was only "left ankle
strain,” provided the "Impression” of "Left ankle strain/Achilles’ tendinitis.” (Ex. 61-4). Dr. Bald further
noted "significant limitations" due to the "accepted condition of left ankle strain/Achilles’ tendinitis."
(Id. at 5). Such evidence shows that at least some of Dr. Bald's impairment findings were not based
solely on the accepted left ankle strain condition.

Moreover, the only reference in Dr. Bald's report to prior treatment of claimant's left ankle is a
fracture in 1982. (Id. at 3). In contrast, the record contains evidence that claimant has a more extensive
history of treatment to her left ankle, (Ex. 62-5), indicating that Dr. Bald did not have an accurate
history.

Thus, even assuming that Dr. Bald's impairment measurements are valid, based on the ALJ's
reasoning and the preceding discussion, his report is not sufficiently persuasive to prove entitlement to
scheduled permanent disability.

ORDER

The ALJ's order dated January 5, 1998 is affirmed.
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In the Matter of the Compensation of
MARK WHITAKER, Claimant
WCB Case No. 97-08418
ORDER DENYING RECONSIDERATION
Susan L. Frank, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Claimant requests reconsideration of our July 10, 1998 Order on Review that affirmed an
Administrative Law Judge's (AL]'s) order that: (1) declined to award an assessed attorney fee under
ORS 656.386(1); (2) declined to award an attorney fee for allegedly unreasonable resistance to the
payment of compensation under ORS 656.382(1); and (3) declined to award a penalty for allegedly
unreasonable processing of claimant's injury claim pursuant to ORS 656.262(11). Specifically, claimant
requests that we reexamine our determination that Galbraith v. L.A. Pottsratz Const., 152 Or App 790
(1998), and Kimberly Quality Care v. Bowman, 148 Or App 292 (1997), are factually distinguishable and
that, under the circumstances of this case, the employer's response to claimant's request for hearing did
not constitute a "denied claim” for purposes of ORS 656.386(1).

After reviewing claimant's motion, we have nothing further to add to our prior order.
Consequently, claimant's request for reconsideration is denied. The parties’ rights of appeal shall
continue to run from the date of our July 10, 1998 order. '

IT IS SO ORDERED.

L 4
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In the Matter of the Compensation of
SCOTT D. CHAMBERS, Claimant
WCB Case Nos. 97-02881 & 97-02558
ORDER ON RECONSIDERATION
Brothers & Ash, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney
Reinisch, McKenzie, et al, Defense Attorneys

The self-insured employer (Express Personnel) requests reconsideration of our June 29, 1998
Order on Review that affirmed an Administrative Law Judge's (ALJ's) order that: (1) set aside its
compensability and responsibility denials of claimant’'s "new injury” claim for his current low back
condition; and (2) upheld the SAIF Corporation's denials of claimant's aggravation claim for the same
condition. Specifically, the employer contends that a recent Court of Appeals decision applies to this
matter. Having also received claimant's response to the employer's motion, we proceed with our
reconsideration of this matter.

On reconsideration, the employer notes that our order found that the 1997 work incident was
the major cause of claimant's condition and need for treatment. Consequently, we concluded that,
because causation had been proven as to a specific employment, it was not necessary to resort to
judicially created rules which govern the initial assignment of responsibility in successive employment
cases. However, the employer argues that, in Safeco Ins. Co. v. Victoria, 154 Or App 574 (1998), the court
held that proof of major causation as to one employer did not constitute proof of "actual causation” in
determining whether the last injurious exposure rule should be applied to assign responsibility.

We need not address whether the authority cited by the employer is applicable in this case. As
the employer acknowledges, if we adhere to the factual conclusions reached in our prior order, the
aforementioned court case will not affect the outcome. In other words, if we continue to rely on Dr.
Newby's opinion, the result in this case will be the same under either an "actual causation" or a "last
injurious exposure rule” analysis.

The employer contends that our order relied on Dr. Newby's opinion primarily because Dr.
Newby was claimant's treating doctor. We disagree with the employer's characterization of our order
on review. Our order first explained that we found Dr. Newby's opinion to be persuasive as it
considered claimant's degenerative condition and provided an explanation for his belief that claimant's
current condition was due, in major part, to work. Following that discussion, we also noted that Dr.
Newby was both claimant's treating doctor and surgeon. Moreover, after reviewing the remainder of
the employer's arguments, we continue to find that Dr. Newby's opinion is persuasive for the reasons
set forth in our prior order.

Consequently, we conclude that, based on Dr. Newby's opinion, responsibility was properly
assigned to the employer (Express Personnel) by the AL]. Accordingly, we withdraw our prior order.
On reconsideration, as supplemented herein, we republish our June 29, 1998 order in its entirety. The
parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

1 Based on Dr. Newby's opinion, claimant's employment with the employer (Express Personnel) independently
contributed to his current disability. Additionally, the employer cannot prove that claimant’'s employment with SAIF's insured was
the sole cause of his condition or that it was impossible that claimant's employment with Express Personnel caused his condition.
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In the Matter of the Compensation of
LINDA K. FISTER, Claimant
WCB Case No. 95-05569
ORDER ON REMAND
Max Rae, Claimant Attorney
David L. Runner (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. Fister v. South Hills
Health Care, 149 Or App 214 (1997), rev den 326 Or 389 (1998). The court has reversed and remanded our
prior order, which declined to consider claimant's testimony regarding her adaptability factor in
determining her unscheduled permanent disability for lumbar, thoracic and cervical spine conditions.
Linda K. Fister, 48 Van Natta 1550 (1996). Holding that we erred in considering the SAIF Corporation's
argument, first raised on review, that claimant's testimony was inadmissible, the court has remanded for
reconsideration.] We proceed with our reconsideration.

FINDINGS OF FACT

We adopt the AL]J's findings of fact, with the following supplementation and summary.

On reconsideration of the Determination Order, claimant was determined to be medically
stationary on August 12, 1994. (Ex. 35-2).

On May 11, 1993, claimant compensably injured herself when she slipped and fell. SAIF
accepted a claim for a cervical, mid-back, and low back strain and scalp contusions. On August 25,
1994, claimant's claim was closed by Determination Order that awarded temporary disability but no
permanent disability. (Ex. 29). Claimant requested reconsideration and appointment of an arbiter
panel. On May 1, 1995, an Order on Reconsideration issued that awarded 14 percent unscheduled
permanent disability. (Ex. 35).

Claimant requested a hearing. On November 21, 1995, an Opinion and Order issued that
awarded 31 percent unscheduled permanent disability. That award was made in lieu of the May 1, 1995

Order on Reconsideration award.

CONCLUSIONS OF LAW AND OPINION

Claimant was found to be medically stationary on August 12, 1994, and her claim was closed by
Determination Order on August 25, 1994. (Exs. 29, 35-2). The standards in effect on the date of the
Determination Order control. OAR 436-035-0003(2). Therefore, the disability standards contained in
Workers' Compensation Department Administrative Orders Nos. 6-1992 and 93-056 apply to this claim.
Id.

We republish our reasoning and conclusions regarding claimant's impairment value.
Accordingly, after reconsideration, we continue to conclude that claimant has total impairment of 29
percent Furthermore, we note that the parties do not dispute the age factor (0) or the education factor
(4)2 assigned by the Appellate Reviewer. Thus, only the adaptability factor remains to be determined.

1 The Board permitted the parties the opportunity to file supplemental briefs following issuance of the court's remand
order. The parties have submitted such briefs, which address the value of claimant’s adaptability factor in determining the extent
of her unscheduled permanent disability award under the applicable standards.

2 We note that this education factor consists of the sum of the value of claimant's formal education and the value of her
Specific Vocational Preparation (SVP). The Appellate Reviewer found that claimant was allowed a value of +1 for formal
education because she had not eamed a high school diploma or GED certificate by the time of determination. Former OAR 436-35-
300(2)(b). In addition, the Appellate Reviewer found that the highest SVP claimant attained in the last five years prior to
determination was her job at injury [Certified Nurse's Assistant (CNA)], which the Appellate Reviewer assigned as SVP 4. (Ex.
35-5). The parties do not dispute these findings. An SVP of 4 is assigned a value of 3. Former OAR 436-35-300(4). The total value
for the education factor is obtained by adding the formal education value (1) and the SVP value (3) for an education value of 4.
Former OAR 436-35-300(6).
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Adaptability is measured by comparing a worker's Base Functional Capacity (BFC) to the
Residual Functional Capacity (RFC) at the time of becoming medically stationary. Former OAR 436-35-
310(2). Here, there is no dispute that claimant’s RFC is "medium/light.” The dispute focuses solely on
claimant's BFC, with claimant contending that her BFC is "heavy” and SAIF contending that it is
"medium.” Claimant has the burden of proving the nature and extent of any disability resulting from
the compensable injury. ORS 656.266.

Here, the parties do not dispute the Appellate Reviewer's finding that the highest SVP claimant
attained in the last five years was her at-injury job. (Ex. 35-5). Thus, we find that claimant has met the
SVP requirements pursuant to former OAR 436-35-300(3). Former OAR 436-35-310(4)(c). Therefore,
claimant's BFC is determined under former OAR 436-35-310(4)(a), which provides for determination of a
worker's BFC using:

"The highest strength category assigned in the DOT [Dictionary of Occupational Titles]3
for the most physically demanding job that the worker has successfully performed in the
five (5) years prior to determination. When a combination of DOT codes most accurately
describes a worker's duties, the highest strength for the combination of codes shall
apply.” [Footnote added].

The parties do not dispute that the most physically demanding job claimant performed in the
five years prior to determination is her at-injury job as a CNA. The dispute arises over whether the
duties of claimant's at-injury job more closely fit within the DOT description of a nurse's assistant [DOT
355.674-014] or an orderly [DOT 355.674-018). The DOT assigns the nurse's assistant job a strength
requirement of "medium,” whereas it assigns the orderly job a strength requirement of "heavy.” After
reviewing the record, including claimant's testimony, we find that a combination of the two DOT codes
for nurse's assistant and orderly most accurately describes claimant's at-injury CNA job.

Claimant's job included getting patients up, feeding, bathing, and dressing them. When
dressing or changing the patients, claimant had to lift them. The patients weighed from 100 to 150
pounds. She lifted the patients into and out of their beds and wheelchairs, and helped them walk. She
turned the patients in their beds without any help, changed their beds, collected soiled linen, and
cleaned their rooms. She also took the patients’ temperature and blood pressure. She washed the
bodies of deceased patients, which required turning them. She had help lifting combative patients.
However, she sometimes had no help lifting noncombative patients who were unable to assist
themselves. (Tr. 6-8, 17-21).

Many of these duties overlap and are included in the DOT descriptions of both the nurse's
assistant position and the orderly position. DOT 355.674-014, 355.674-018. However, several duties are
only included in the DOT description of the orderly position, especially important is that the orderly
position includes lifting of patients, whereas the nurse's assistant position does not. Also, the orderly
position includes bathing deceased patients, whereas the nurse's assistant position does not. Given the
overlapping nature of the duties of both positions, and the fact that claimant performed several duties
listed exclusively within the orderly job description, including heavy lifting, we conclude that the
combination of the DOT codes for both the nurse's assistant and the orderly positions most accurately
describes claimant’s job. Therefore, pursuant to former OAR 436-35-310(4)(a), claimant's BFC is "heavy,"
~ the strength requirement of the orderly position. DOT 355.674-018.

3 Former OAR 436-35-270(3)(a) provides:

"(3) As used in rules 436-35-270 through 436-35-310, the following definitions shall apply unless the context requires
otherwise:

"(a) ‘Dictionary of Occupational Titles' or (DOT) means the publication of the same name by the U. S. Department of
Labor, Fourth Edition Revised 1991.”
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SAIF argues that claimant does not qualify for a BFC of heavy because she did not estabhsh
the frequency of lifting requlred under former OAR 436- 35-310(4)(e) and former OAR 436-35- 310(3)° to
prove her job was “heavy.” Specifically, SAIF argues that claimant's testimony that she lifted over 50
pounds "every time I go to work, every day,” did not establish that her CNA job required an ability to
frequently (i.e., up to 2/3 of the time) lift or carry objects weighing 50 pounds. (Tr. 7-8). We disagree.

As discussed above, claimant's BFC is determined pursuant to former OAR 436-35-310(4)(a),
which provides that a worker's BFC is the highest strength category assigned in the DOT for the most
physically demanding job the worker has successfully performed in the five years prior to determination.
On the other hand, as SAIF points out, former OAR 436-35-310(4)(e) states that the weight classifications
as defined in former OAR 436-35-310(3) apply to establish BFC's. Furthermore, the definitions of the
various weight classifications include requirements regarding frequency of lifting and/or carrying. Former
OAR 436-35-310(3). Thus, at first glance, there could be a conflict between a BFC determined in
reference to the DOT as required by former OAR 436-35-310(4)(a) and a separate analysis of a worker's
BFC using the weight classifications defined in former OAR 436-35-310(3). However, after further
examination of the DOT, we conclude that this possible conflict does not exist.

Oregon has adopted evidentiary rules that govern judicial notice of adjudicative facts and law.
See ORS 40.060 et seq. Pursuant to ORS 40.065(2) (ORE 201(b)), we may take administrative notice of
facts "capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.” Moreover, former OAR 436-35-310(4)(a) provides an explicit mandate to use
the DOT to determine strength categories. In addition, former OAR 436-35-270(3)(a) goes so far as to
explicitly identify which version of the DOT applles in rules 436-35-270 through 436-35-310. Given these
explicit mandates for the use of the DOT, it is appropriate to take administrative notice of the definitions
of the strength categories used in the DOT codes. See Donald L. Odell, 49 Van Natta 1872 (1997)
(Member Bock, concurring) (appropriate to take administrative notice of DOT Code not cited by the.
parties in determining which DOT Code most closely fit the claimant's job duties).

4 Former OAR 436-35-310(4)(e) provides:

"The following classifications shall apply to establish BFCs: sedentary (S), light (L), medium (M), heavy (H) and very
heavy (VH) as defined in section (3) of this rule.”

We note that the current version of this rule is found at OAR 436-035-0310(4) and contains the same language. See WCD Admin.
Order 98-055, effective July 1, 1998.

5 Former OAR 436-35-310(3) provides, in relevant part:

“(3) For the purposes of applying this rule the following definitions shall apply:

LE 2 B 2R

"(h) 'Medium (M)’ means the worker can occasionally lift 50 pounds and can lift or carry objects weighing up to 25
pounds frequently.

LA B 2R B 2

"(j) 'Heavy (H)' means the worker has the ability to occasionally lift 100 pounds and the ability to frequently lift or carry
objects weighing 50 pounds.

ETPEPE
"(m) 'Occasionally’ means the activity or condition exists up to 1/3 of the time.
"(n) 'Frequently’ means the activity or condition exists up to 2/3 of the time.
"(0) 'Constantly’ means the activity or condition exists 2/3 or more of the time.”

We note that the current version of this rule is found at OAR 436-035-0310(3) and contains the same language as quoted above. See
WCD Admin. Order 98-055, effective July 1, 1998.
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In reaching this conclusion, we recognize that, in Groshong v. Montgomery Ward Co., 73 Or App
403 (1985), the court held it was improper for the Board to take judicial notice of a DOT Code on
review. However, we find Groshong distinguishable. First, Groshong was decided at a time when the
applicable administrative rules did not specifically reference the DOT and require that it be used as a
basis for assigning a strength category and specific SVP value, as do the rules applicable to the present
case. See former OAR 436-35-300(3)(a); OAR 436-35-310(4)(a). In fact, the court's opinion was premised
upon the absence of a reference to the DOT in the administrative rules. Groshong, 73 Or App at 407.
Furthermore, in Groshong, the court objected to the Board's use of DOT data to develop facts (evidence)
concerning the claimant's job duties. However, here, we are not relying on the DOT to develop facts
concerning the claimant’s actual work duties -- those are already in the record by virtue of claimant's
testimony. Rather, we are using the DOT just as the administrative rules require: as a "standard" for
rating the strength requirements of the claimant’s job at injury. Therefore, it is appropriate to take
administrative notice of the definitions of the various strength "standards” provided by the DOT.

The DOT defines "occasionally” as an "activity or condition [that] exists up to 1/3 of the time."
Dictionary of Occupational Titles, 4th Ed., Rev. 1991, Appendix C, Page 1013. It defines "frequently” as an
"activity or condition [that] exists from 1/3 to 2/3 of the time."” Id. It defines "constantly” as an "activity
or condition [that] exists 2/3 or more of the time.” Id. These definitions track those provided in former
OAR 436-35-310(3)(m), (n), and (0). Finally, the DOT defines "medium” and "heavy" work as follows:

"M-Medium Work - Exerting 20 to 50 pounds of force occasionally, and/or 10 to 25
pounds of force frequently, and/or greater than negligible up to 10 pounds of force
constantly to move objects. Physical Demand requirements are in excess of those for
Light Work.

"H-Heavy Work - Exerting 50 to 100 pounds of force occasionally, and/or 25 to 50
pounds of force frequently, and/or 10 to 20 pounds of force constantly to move objects.
Physical Demand requirements are in excess of those for Medium Work." Id.

These definitions of "medium” and "heavy" work are equivalent to the definitions of those terms
provided in former OAR 436-35-310(3)(h) and (j). By definition, when a DOT code identifies a job as
medium or heavy, it takes into consideration the frequency of exertion and the weight involved. Thus,
if a worker's job duties fit within a DOT code or a combination of DOT codes, the worker has met the
frequency and weight of lifting required by former OAR 436-35-310(3).

Here, we have found that claimant's job duties fit within a combination of DOT 355.674-014 and
355.674-018, which the DOT assigns "medium” and "heavy” strength factors, respectively. Based on our
above reasoning, these DOT strength factor assignments consider the required amount and frequency of
lifting. Therefore, we find that claimant has met her burden of proving that her at-injury job required a
"heavy" strength factor.6 :

6 SAIF cites Consuela Trujillo, 49 Van Natta 1555 (1997), in support of its argument that claimant has not established the
required frequency of heavy lifting . We find Trujillo distinguishable. In Trujillo, the evidence was inconsistent regarding whether
the claimant's at-injury job required "medium” or "heavy"” strength. A job analysis stated that the job required "medium” strength.
However, claimant's affidavit stated that rolls of vinyl weighing between 160 to 200 pounds were carried between three people and
rolls of netting material weighing 160 pounds were carried between two people. We relied on the job analysis as providing the
appropriate strength category. In reaching this conclusion, we relied on several factors. First, the claimant's affidavit did not
establish a BFC of "heavy” because the heaviest loads described by the claimant were shared by a number of people, resulting in
no one person carrying the occasional lifting of 100 pounds as required by "heavy"™ work under former OAR 436-035-0310(4)(e).
Second, the claimant's affidavit did not discuss whether the lifting ability was rare, occasional or frequent. Third, we rejected the
claimant's argument that the DOT for "Lumber Handler,” which had a strength category of "heavy" accurately described the
claimant’s at-injury job.

Here, the evidence is consistent regarding claimant's at-injury job. Claimant's testimony regarding the lifting
requirements of her job is not disputed. In other words, there is no job description, or any other evidence, that describes
claimant's CNA job differently than does claimant. Moreover, we find that claimant's at-injury job is most accurately described by
a combination of DOT codes, the highest strength of which is "heavy.” Finally, Tryjillo did not analyze the definitions of the
strength classifications as defined the DOT and the rules, as we have done in the present case.
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Comparing claimant's BFC of "heavy” with her RFC of "medium/light" results in an adaptability
factor of 4. Former QAR 436-35-310(6).

Having determined all of the factors, we assemble them to calculate claimant's disability.
Claimant's age and education value (4) is multiplied by the adaptability value of (4) for a total value of
16. That value is added to claimant's impairment value of 29 for a total award of 45 percent
unscheduled permanent disability. Former OAR 436-35-280(4) through (7).

Accordingly, on reconsideration, the ALJ's order’ dated November 21, 1995 is modified. In
addition to the awards by the AL]J's order and the May 1, 1995 Order on Reconsideration, which totaled
31 percent (99.2 degrees) unscheduled permanent disability, claimant is awarded 14 percent (44.8
degrees) unscheduled permanent disability, for a total award to date of 45 percent (144 degrees)
unscheduled permanent disability. Claimant's attorney is awarded 25 percent of the increased
compensation created by this order, payable directly to claimant's attorney. However, the total "out-of-
compensation” attorney fee granted by the AL]'s and Board orders shall not exceed $3,800.

IT IS SO ORDERED.

July 24, 1998 Cite as 50 Van Natta 1466 (1998)

In the Matter of the Compensation of
NICHOLAS A. GRAND, Claimant
WCB Case No. 97-06362
ORDER ON REVIEW
Mitchell & Associates, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Bock.

Claimant requests review of Administrative Law Judge (ALJ) Otto's order that upheld the
insurer's denial of his claim for L2 spondylosis and degenerative disc disease in the cervical, thoracic
and lumbar spine. On review, the issue is compensability. -

We adopt and affirm the ALJ's order with the following changes. In the fifth paragraph on page
2, we change the last sentence to read: "The defect at L2 was later characterized as spondylolysis.
(Exs.22, 28, 33, 37-33)." In the third paragraph on page 3, we replace the last sentence with the
following:

"At hearing, the insurer's attorney asserted that evidence after the denial issued set forth
a combined condition and the insurer asked to 'verbally reissue’ the denial. (Tr. 2).
Claimant's attorney did not object or request a postponement on the ‘new’ denial. (Tr.
3)."

We change the last paragraph on page 3 to read:

"On October 16, 1997, claimant was examined by Dr. Stewart, medical arbiter, who
believed that all of claimant's symptoms were directly related to the thoracolumbar strain
and none of his symptoms were caused by his preexisting degenerative disc disease or
spondylolysis. (Ex. 33-5)."

In the second paragraph on page 6, we change the first sentence to refer to "Drs. Reimer and
Marble.” We change the third sentence in that paragraph to refer to "Dr. Gritzka." In the third
paragraph on page 6, we change the third sentence to read: "Dr. Gritzka diagnosed claimant with a
chronic cervicothoracic strain. (Ex. 31-8)." ‘

ORDER

The AL]J's order dated February 19, 1998 is affirmed.
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In the Matter of the Compensation of
RUTH L. McINTIRE, Claimant
WCB Case Nos. 97-05025 & 97-01888
ORDER ON RECONSIDERATION
Robert ]. Guarrasi, Claimant Attorney
Lundeen, et al, Defense Attorneys
Steven A. Wolf (Saif), Defense Attorney

On June 18, 1998, we abated our May 20, 1998 Order.on Review that: (1) set aside the SAIF
Corporation's denial of claimant's aggravation claim for her current right shoulder condition; (2) upheld
Liberty Northwest's denial of claimant's "new injury” claim for the same condition; and (3) found SAIF
responsible for the Administrative Law Judge's (AL]J's) $3,800 carrier-paid attorney fee award. This
action was taken in response to SAIF's motion for reconsideration. Having received responses from
claimant and Liberty, we proceed with our reconsideration.

On reconsideration, SAIF argues that neither our order nor the ALJ's order found that claimant's
counsel "actively and meaningfully” participated at hearing as required by ORS 656.307(5). In response,
claimant contends that SAIF did not previously raise any objection to the ALJ's award of an attorney
fee.

We acknowledge that it is our customary practice to consider only issues raised by the parties at
the hearing. See Gunther H. Jacobi, 41 Van Natta 1031, 1032 (1991). See also Fister v. South Hills Health
Care, 149 Or App 214, 218-19 (1997). However, in this case, the fee was first ordered to be paid by SAIF
on Board review. At hearing, Liberty was found responsible for claimant’s claim and for the assessed
attorney fee. As a result of the ALJ's decision, there would have been no reason for SAIF to take a
position regarding the attorney fee. '

On review, we reversed the AL]J's responsibility determination and assigned responsibility to
SAIF. Consequently, because we also found that the hearings level attorney fee award should be paid
by SAIF, we conclude that SAIF's challenge to our attorney fee award was not untimely. See Anthony
Foster, 45 Van Natta 1647, 1781, 1997, 2055 (1993). We, therefore, address the merits of SAIF's motion.

SAIF argues that the matter should be remanded to the ALJ to make findings in accordance with
OAR 438-015-0010(4) and Schoch v. Leupold & Stevens, 325 Or 112 (1997). More specifically, SAIF
contends that there has been no finding whether claimant's counsel "meaningfully” participated in the
proceeding as required by ORS 656.307(5).

We have previously rejected similar arguments regarding the applicability of Schoch. As
explained in Russell L. Martin, 50 Van Natta 313 (1998), an AL] is not obligated to make specific findings
regarding the rule-based factors in a case-where there was no specific attorney fee request (or statement
of services), and the parties had not submitted to the AL] any argument as to how the rule-based factors
should be weighed in determining a reasonable fee. In Martin, we concluded that under such
circumstances, Schoch was distinguishable.

Here, there is no indication that a specific attorney fee request was made to the ALJ or that the
parties submitted any argument regarding the factors. Consequently, we conclude that the ALJ did not
err in failing to make specific findings, and we decline to remand on that basis. Moreover, we conclude
that the record is adequately developed for purposes of review on the issue of claimant's counsel's
participation. See Allen T. Knight, 48 Van Natta 30 (1996) (Because our review of the matter is de novo
under amended ORS 656.307, we may find facts from which to determine whether claimant's counsel is
entitled to an assessed fee under amended ORS 656.307(5)). Cf. Darrell W. Vinson, 47 Van Natta 356
(1995).

Having dispensed with the remand issue, we turn to the question of whether claimant's counsel
is entitled to an attorney fee award for services rendered at the hearing level in this "307" proceeding.
Pursuant to the statute, if the "claimant appears at [a "307"] proceeding and actively and meaningfully
participates through an attorney, the Administrative Law Judge may require that a reasonable fee for the
claimant's attorney be paid by the employer or insurer determined by the Administrative Law Judge to
be the party responsible for paying the claim.” ORS 656.307(5).
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We have concluded that, where the claimant had a material, substantial interest in the
responsibility dispute and actively advocated a position on that issue, the claimant actively and
meaningfully participated in the "307" hearing. See Darrell W. Vinson, 47 Van Natta at 359. Entitlement
to an attorney fee award under ORS 656.307 is also not dependent on advocating responsibility for the
carrier who is ultimately found responsible. Vinson, 47 Van Natta at 358; Shelley C. Nikolaus, 48 Van
Natta 750 (1996). '

SAIF argues that the record does not support a conclusion that claimant’s counsel advocated that
one carrier or another should be found responsible. On reconsideration, claimant does not dispute that
assertion. Rather, claimant urges us to "reject the narrow definition of 'meaningful'” and to find that
counsel's efforts in filing claims and a request for hearing are sufficient under the statute.

We decline to adopt claimant's definition of meaningful participation.] Such efforts establish
that claimant's counsel's services were active; they do not support a conclusion that such efforts were
"meaningful.” Moreover, the statute indicates that the participation is to take place at the .307
proceeding or hearing. Because claimant has not shown that her counsel's participation at hearing was
meaningful, we agree with SAIF that the AL]'s assessed attorney fee award must be reversed.

Accordingly, with the above modification and supplementation, we republish our May 20, 1998
order in its entirety. The parties’ rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

1 Claimant effectively disputes the Board's interpretation of "meaningful” as set forth in Vinson. We continue to adhere
to our decision in that case.

July 23, 1998 Cite as 50 Van Natta 1468 (1998)

In the Matter of the Compensation of
CARL E. SETZER, Claimant
Own Motion No. 98-0211M
OWN MOTION ORDER OF ABATEMENT
Pozzi, Wilson, et al, Claimant Attorneys
~ Saif Legal Department, Defense Attorney

The SAIF Corporation requests reconsideration of our June 23, 1998 Own Motion Order, in
which we authorized reopening of claimant's 1979 claim for the payment of temporary disability
compensation.

In order to allow sufficient time to consider the motion for reconsideration, we abate our order.
Claimant is requested to file a response to the motion within 14 days of the date of this order.
Thereafter, the matter shall be taken under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of
GREGORY C. NOBLE, Claimant
WCB Case No. 97-07332
ORDER ON REVIEW
Malagon, et al, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Bock and Haynes.

The insurer requests review of Administrative Law Judge (ALJ) Black's order that: (1) set aside
its denial of claimant’s current right knee condition; and (2) assessed a penalty for an allegedly
unreasonable denial. On review, the issues are res judicata, compensability, and penalties. We affirm in
part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Res Judicatal Compensability

We begin with a summary of the facts and the history of the claim.

Claimant injured his right knee at work on October 28, 1995.1 He filed a claim, which the
insurer denied on February 1, 1996. Claimant requested a hearing. On July 22, 1996, a prior AL]
upheld the insurer's denial. (The record for that hearing closed on June 20, 1996). Claimant requested
review.

Dr. Lange performed surgery on claimant's right knee on April 23, 1997.

On June 16, 1997, we reversed the prior AL]'s order and set aside the denial, reasoning that
claimant carried his burden of proof by establishing that his work injury was the major contributing
cause of his need for surgery for his combined condition under ORS 656.005(7)(a)(B). Gregory C. Noble,
49 Van Natta 764 (1997); see also Bonnie ]. Brown, 50 Van Natta 121 (1998) (discussing Noble and relevant
court cases before and after Noble).

On March 18, 1998, the Court of Appeals affirmed our prior order without opinion. Liberty
Northwest Insurance Corporation v. Noble, 153 Or App 125 (1998)..

Meanwhile, on August 29, 1997, the insurer issued a denial of claimant's right knee condition,
on the basis that "employment conditions and/or work exposure were not the major contributing cause
of [claimant’s] disability and need for treatment as of April 23, 1997 [the date of surgery].” (Ex. 28-2).
Claimant requested a hearing.

The ALJ held that the insurer's denial was procedurally proper under ORS 656.262(6)(c).2
However, the AL]J set aside the denial, reasoning that the case presents no issues not addressed by our
prior order. We reach the same result.

_ 1 Claimant had preexisting right knee degenerative joint disease (DJD) in all three right knee compartments at the time of
his 1995 work injury. He had undergone eight right knee surgeries between 1972 and 1988.

2 ORS 656.262(6)(c) provides:

"An insurer's or self-insured employer's acceptance of a combined or consequential condition under ORS 656.005(7),
whether voluntary or as a result of a judgment or order, shall not preclude the insurer or self-insured employer from
later denying the combined or consequential condition if the otherwise compensable injury ceases to be the major
contributing cause of the combined or consequential condition.”
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As a threshold matter, we consider the effect of the prior litigation.

"Under the doctrine of issue preclusion, if an issue of fact or law is actually litigated and
determined in a valid and final decision and the determination of that issue is essential to the decision,
the determination is conclusive in a subsequent proceeding between the parties, whether on the same or
a different claim. Drews v. EBI Companies, 310 Or. 134, 13940, 795 P.2d 531 (1990)." Pepsi Cola Bottling
Co. v. Walton, 147 Or App 698, 701 (1997).

The parties in the present case are the same as at the prior hearing. Our order in the prior
matter is final. Our order set aside the insurer's denial of claimant's injury claim, finding that
claimant's work injury was the major contributing cause of his need for surgery for this combined
condition. The surgery for claimant's compensable combined condition was performed on April 23,
1997.

Thus, the compensability of the April 23, 1997 surgery and claimant’s condition as of that date
were actually and necessarily determined by our prior order.® As we have stated, the parties are the
same and our order is final. Under these circumstances, the insurer is precluded from denying
claimant's April 23, 1997 condition and surgery.4 See Jeld-Wen, Inc. v. Bartz, 142 Or App 433, 436 (1996)
("Collateral attacks on final order of the Board are not permitted.”) (citations omitted); Weyerhaeuser v.
Pitzer, 123 Or App 1, 4 (1993) (where compensability of a condition was essential to a prior referee's
order, the employer was precluded from relitigating that issue); Cox v. SAIF, 121 Or App 568 (1993)
(compensability may not be relitigated once finally and conclusively determined); David R. Sills, 48 Van
Natta (1996) (where the issue is the same as previously litigated, a party may not rely on new
evidentiary facts to avoid the prior final determination).

The insurer argues that the issue now is not the same as at the prior proceeding because the
prior AL] did not address ORS 656.262(6)(c) and new medical evidence establishes that claimant's need
for surgery was not injury-related after all. However, as we have explained, the issue is the same as at
the prior hearing. The insurer's reliance on ORS 656.262(6)(c) does not raise a "new issue" for res
judicata purposes. See, e.g., Cox v. SAIF, 121 Or App at 570 (Board erred in holding that the
compensability of the conditions may be relitigated subsequent to a change in the law creating a new
standard for compensability).

We acknowledge that the conclusive effect of res judicata may be abrogated by a statute or valid

rule. See Drews, 310 Or at 141-42 ("Where a statutory scheme contemplates that the contentions arising -

from a transaction or series of connected transactions may be split, splitting as contemplated by the
statutory scheme is not merged or barred by a former adjudication concerning the overall transaction.")
(citation omitted). However, that does not change the result in this case.

Under ORS 656.262(6)(c), the insurer's acceptance of claimant's right knee conditions (pursuant
to our order as affirmed by the Court of Appeals)

"shall not preclude [it] from later denying the combined or consequential condition if the
otherwise compensable injury ceases to be the major contributing cause of the combined
or consequential condition.” (Emphasis added). :

Thus, the statutory scheme specifies the situation where a second proceeding is not precluded by the
finality of the first proceeding, i.e., where the compensable injury ceases to be the major contributing
cause of the combined condition. See id., 310 Or at 143.

3pr. Lange suspected that claimant had a tom MCL before the 1997 surgery, but his operative report does not mention
the MCL. (See Ex. 22). This does not affect the issue litigated and determined at the prior proceeding, which was whether the
injury caused the need for treatment, whatever the ultimate diagnosis. See Carling v. SAIF, 119 Or App 466 (1993) (a claimant need
not prove a specific diagnosis to establish compensability); Adam ]. Delfel, 46 Van Natta 2392 (1994) (same).

4 The court has also applied a fifth requirement in the res judicata analysis. For example, in Stanich v. Precision Body and
Paint, Inc., 151 Or App 446 (1997), the court stated that issue preclusion bars relitigation in a subsequent proceeding if the above
four requirements are satisfied and "the party sought to be precluded had a full and fair opportunity to be heard on the issue[.]"
Stanich, 151 Or App at 451 (citation omitted). The insurer does not contend that it did not have a full and fair opportunity to be
heard on the compensability issue at the first hearing.
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In this case, there is no evidence that the compensable 1995 injury ceases to cause claimant's right
knee condition, only new evidence addressing the same issue and claim previously adjudicated --the
compensability of claimant's condition and need for treatment as of April 23, 1997.

We have previously held that ORS 656.262(6)(c) presumes a change in circumstances or a
change in the condition such that the compensable injury "is no longer” the major contributing cause of
the claimant’'s combined condition. See Richard L. Markum, 48 Van Natta 2204 (1996); see also State Farm
Ins. Co. v. Lyda, 150 Or App 554 (1997). Here, because the evidence challenging compensability merely
addresses the same condition previously denied (but finally determined to be compensable), it does not
suggest that the work injury "is no longer” the cause of the condition. Absent the required change, the
statute does not permit the insurer to deny and relitigate the compensability issue. 5

We assume, without deciding,® that the denial addresses claimant's right knee condition after
April 23, 1997,7 and "as of April 23, 1997." (See Ex. 28-2). We would set aside that portion of the denial
on the merits, because we would find Dr. Lange's opinion more persuasive than those of the
mdependent examiners, Drs. Strukel and Donahoo.

After performing claimant’s April 23, 1996 surgery, Dr. Lange opined that the 1995 work injury
was the major cause of claimant's "decline in functional ability after the accident.” (Ex. 30A). We note
that this "post surgery” opinion is consistent with (though not exactly the same as) the doctor's previous
opinion that claimant's need for surgery was due in major part to the work injury. We also note that,
as claimant's treating surgeon, Dr. Lange was in a particularly good position to observe and evaluate
claimant's right knee condition (including his DJD). See Argonaut Insurance Company v. Mageske, 93 Or
App 698 (1988).

Drs. Strukel and Donahoo reviewed claimant's history and interpreted Dr. Lange's operative
report. (Exs. 30, 31). The examiners' opinions focus on a perceived inconsistency between Dr. Lange's
preoperative diagnosis and the procedures performed during surgery. The examiners essentially
reasoned that, because claimant did not have a torn MCL, his need for treatment on April 23, 1996 was
due to DJD. We do not find the examiners' reasoning particularly persuasive. Moreover, considering
Dr. Lange's unique "hands on” advantage, we cannot say that the persuasiveness of his opinion is
diminished by his arguably inaccurate preoperative diagnosis. (See n.3, supra). Finally, we note that
the examiners’ opinion regarding the etiology of claimant's condition as of April 23, 1996 is contrary to
the law of the case.8 See Kuhn v. SAIF, 73 Or App 768 (1985).

Under these circumstances, we find no persuasive reason to discount Dr. Lange's opinion
regarding the etiology of claimant's current right knee condition. See Argonaut Insurance Company, 93 Or
App at 702; Weiland v. SAIF, 64 Or App 810 (1983).

S5 If it did, few compensability litigations would ever be final. If new medical opinions legally supported new denials
without a change in circumstances, nothing would prevent carriers from relitigating the same claim indefinitely if they obtained
new medical opinions.

6 On this record, we cannot say that there is a claim for "post-surgery” treatment or disability. Absent a "post-surgery”
claim, a purported denial thereof would be ineffective. However, assuming there is such a claim, we note that it would not be
precluded by the prior adjudication.

7 We note that September 29, 1997 is the latest reference to claimant's "then current” right knee condition. On that
date, Dr. Lange opined that the condition was not yet medically stationary. (Ex. 30A-1).

8 “The law of the case doctrine

'is a general principle of law and one well recognized in this state that when a ruling or decision has been once made in
a particular case by an appeliate court, while it may be overruled in other cases, it is binding and conclusive both upon
the inferior court in any further steps or proceedings in the same litigation and upon the appellate court itself in any
subsequent appeal or other proceeding for review.’ State v. Pratt, 316 Or. 561, 569, 853 P.2d 827, cert. den. 510 U.S. 969,
114 S.Ct. 452, 126 L.Ed.2d 384 (1993). (Citations omitted.).” Blanchard v. Kaiser Foundation Health Plan of the Northwest,
136 Or App 466, 470, rev den 322 Or 362 (1995).
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In summary, we set aside the insurer's denial of claimant’s right knee condition "as of April 23,
1997," because relitigation of that compensability issue is barred by former adjudication. In addition,
assuming that the denial encompasses a "post April 23, 1997" condition, we would set aside that portion
of the denial also, on the merits.

Penalties

The AL] assessed a penalty, reasoning that the insurer had no additional medical evidence
supporting its denial and the denial was unreasonable in light of our prior order finding the same
condition compensable. The insurer argues that its denial was supported by Dr. Lange's surgical report
and the independent examiners' subsequent opinions interpreting that report.

Penalties may be assessed when a carrier "unreasonably delays or unreasonably refuses to pay
compensation.” ORS 656.262(11)(a). The reasonableness of a carrier's denial of compensation must be
gauged based upon the information available to the carrier at the time of its denial. Brown v. Argonaut
Insurance Company, 93 Or App 588 (1988); Price v. SAIF, 73 Or App 123, 126 n. 3 (1985). A carrier's
"refusal to pay is not unreasonable if it has a legitimate doubt about its liability." International Paper Co.
v. Huntley, 106 Or App 107, 110 (1991) (citing Castle & Cook, Inc. v. Porras, 103 Or App (1990)).

Here, the insurer had the surgical report, but not the interpretive reports, at the time of the
denial. Considering the surgical report in light of ORS 656.262(6)(c) and the insurer's colorable
argument that the report represents a change supporting its denial under the statute, we conclude that
the insurer had a legitimate doubt regarding its liability for the claim under the particular circumstances
of this case. Accordingly, the AL]'s penalty assessment is reversed.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the denial issue is $2,000, payable
by the insurer. In reaching this conclusion, we have particularly considered the time devoted to the
issue (as represented by claimant's respondent's brief), the complexity of the issue, and the value of the
interest involved.

ORDER

The ALJ's order dated January 9, 1998 is reversed in part and affirmed in part. That portion of
the order that assessed a penalty is reversed. The remainder of the order is affirmed. For services on
review, claimant is awarded a $2,000 attorney fee, payable by the insurer.

July 24, 1998 Cite as 50 Van Natta 1472 (1998)

In the Matter of the Compensation of
MARK A. WOLF, Claimant
WCB Case No. 97-09990
ORDER ON REVIEW
Richard F. McGinty, Claimant Attorney
Jerome P. Larkin (Saif), Defense Attorney

Reviewed by Board Members Biehl and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Johnson's order that
directed it to recalculate claimant's temporary disability rate. On review, the issue is rate of temporary
disability.

We adopt and affirm the AL]J's order with the following supplementation.

In mid-August 1995, claimant began working for the employer as a cable installer. During his
first four weeks on the job, claimant was in training and was paid an hourly wage. Thereafter, on
September 11, 1995, claimant began working under a new wage agreement and was paid at a "piece
work" rate.
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The employer closed its business between Christmas and New Year's Day. Claimant worked on
December 22, 1995 and was scheduled to return to work on January 2, 1996. Claimant was injured
playing football on New Year's Day, however, and was unable to return to work until Monday, January
15, 1996.

On February 2, 1996, claimant compensably injured his right ankle when he fell from a ladder
while cutting down an old cable. His injury required surgery. Claimant's recovery from the injury and
surgery involved complications, including an infection and reactions to medication.

On January 1998, SAIF reviewed claimant's claim file and determined that claimant's temporary
disability had been based on an incorrect wage and that he had been overpaid the amount of $2,709.23.
SAIF advised claimant that it would "offset” this overpayment against future disability benefits.

At hearing, SAIF's claims auditor testified that claimant's average weekly wage should have
been $252.91. In computing claimant's average weekly wage, the auditor added claimant's gross
earnings between September 11, 1995 (when claimant's wage earning agreement changed) and February
2, 1996 (the date of injury) and divided those earnings by the number of weeks he worked, excepting
only the two week period from January 1, 1996 through January 12, 1996, when claimant was off work
due to his football injury. The auditor's calculation therefore included the week between Christmas and
New Year's, when the employer was closed and claimant had no earnings. '

Relying on Thomas R. Hellingson, 49 Van Natta 1562 (1997), the AL] determined that SAIF's
auditor erred in including the holiday vacation week in its computation of claimant's average weekly
wage. On review, SAIF contends that its auditor properly included the week in dispute because this
week constituted part of the "actual weeks of employment with the employer at injury” under the
applicable rule, former OAR 436-60-025(5)(a) (WCD Admin. Order 94-055). We disagree.

Former OAR 436-60-025(5)(a) provides, in pertinent part, as follows:

"For workers employed on call, paid hourly, paid by piece work or with varying hours,
shifts or wages, insurers shall use the worker's average weekly earnings with the
employer at injury for the 52 weeks prior to the date of injury. For workers employed
less than 52 weeks or where extended gaps exist and where there has been no change in
the amount or method of the wage earning agreement, insurers shall use the actual
weeks of employment with the employer at injury up to the previous 52 weeks. Where
there has been a change in the amount or method of the wage earning agreement during the
previous 52-week period, insurers shall use only the actual weeks under the wage earning
agreement at time of injury.” (Emphasis added)

In Hellingson, the claimant, who was paid hourly, had taken a two week leave of absence to
attend a funeral just prior to his compensable injury. In interpreting the meaning of the phrase "actual
weeks worked under the wage agreement” in former OAR 436-060-0025(5)(a) (WCD Admin. Order 96-
053)1 we held that weeks in which the claimant did not work or earn wages while on leave of absence
should not be included in calculatmg the claimant's temporary dlsabxhty rate. In a footnote, we
explamed that "there is nothing in the first sentence of the rule that requires weeks in which a claimant
has no earnings to be factored into a rate of compensation. The first sentence of the rule anticipates
irregular or no earnings * * * ." We further explained that our interpretation of the rule was consistent
with the statutory scheme, which is based on providing fair, adequate and reasonable income benefits to
an injured worker. 49 Van Natta at 1563; See also ORS 656.012(2)(a).

Here, it is undisputed that claimant did not work and had no earnings the week of December
25, 1995 because the employer was closed for "Christmas break.” Under our interpretation of the phrase
"actual weeks worked under the wage agreement” in Hellingson, a week in which claimant "did not
work or earn wages while on leave” should not be included in calculating his temporary disability rate.
For purposes of former OAR 436-60-025(5)(a), we see no distinction between a week claimant does not

1 With the exception of the word "seasonally” added to the first sentence of the rule, the language of former OAR 436-
060-0025(5)(a) is unchanged from its predecessor, former OAR 436-60-025(5)(a), at issue in this case.
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earn wages because he is on personal leave and a week he does not earn wages because the employer is
closed for the holidays. Consequently, we agree with the ALJ that SAIF must recalculate claimant's
temporary disability rate without considering the week the emzployer's business was closed as well as
the two weeks claimant was off work due to his football injury.

Because we have not disallowed or reduced the compensation awarded to claimant, claimant's
attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After considering the
factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a reasonable fee for
claimant's attorney's services on review is $250 payable by SAIF. In reaching this conclusion, we have
particularly considered the time devoted to the case (as represented by claimant's respondent’s brief),
the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated April 3, 1998 is affirmed. For services on review, claimant's counsel is
awarded an assessed fee of $250, payable by SAIF.

2 The parties do not dispute that, under the administrative rule and Hellingson, the two weeks claimant was off work in
January 1996 due to his non-industrial injury should not be considered as actual weeks worked.

July 27, 1998 Cite as 50 Van Natta 1474 (1998)

In the Matter of the Compensation of
JANNA BAILEY, Claimant
WCB Case No. C8-01584
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Daniel M. Spencer, Claimant Attorney
Sally Anne Curey, Defense Attorney

Reviewed by Board Member Biehl and Haynes.

On July 13, 1998, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for the
compensable injury. We approve the proposed disposition.

On page 2, number 7, the agreement provides;

"The claim was accepted as non-disabling. As such, the August 12, 1997 Notice of Claim
Acceptance constitutes claim closure.”

We have previously held that, whether the claim has been accepted as disabling or nondisabling,
a notice of acceptance does not constitute closure of a claim. See Lance J. Thompson, 49 Van Natta 2052
(1997). Thus, we interpret the CDA as providing that the claim has never been closed. Accordingly, we
find that the agreement satisfies OAR 438-009-0022(4)(b) (CDA must give a date of the first claim
closure, if any).

As interpreted herein, we conclude that the parties' agreement is in accordance with the terms
and conditions prescribed by the Board. ORS 656.236(1)(a); OAR 438-009-0020(1). Accordingly, the
parties' claim disposition agreement is approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035.

IT IS SO ORDERED.
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In the Matter of the Compensation of
TINA M. VALERO, Claimant
WCB Case No. 97-05818
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Moller and Bock.

Claimant requests review of Administrative Law Judge (AL]) Hoguet's order that upheld the
insurer's denial of her claim for a right arm/wrist condition. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following supplementation.

Claimant, age 31 at the time of hearing, worked for the employer's temporary employment
agency from February 17, 1997 through April 15, 1997. During that period, claimant worked at a shoe
manufacturing company as a component operator in the tensile department. She worked primarily at a
turntable station and a hot melt machine. Her work activity was repetitive and hand intensive,
although she was handling materials of low weight that required little exertional force. Claimant
worked a compressed work week of three to four 12-hour days, followed by three or four days off.
During each shift, claimant had a lunch break, two 15 minute breaks and an optional stretching break of
5 - 10 minutes. '

During the course of her work duties on April 15, 1997, claimant developed numbness and
tingling in her right hand and forearm. She completed her shift. She awoke the next day with pain
and sought treatment with Dr. Thiessen. She has not returned to work.

Claimant treated with Dr. Thiessen on five occasions between April 16, 1997 and June 5, 1997.
Dr. Thiessen noted right arm pain of unclear etiology and referred claimant to Dr. Tilson for nerve
conduction studies and an orthopedic consultation. A June 2, 1997 electrodiagnostic study by Dr. Jacobs
revealed normal functions without findings suggestive of carpal tunnel syndrome. Dr. Thiessen found
no true physiologic injury.

On June 3, 1997, claimant was examined by Dr. Radecki at the insurer’'s request. Dr. Radecki
found no objective evidence of a diagnosable condition of the right arm, wrist or hand. Nerve
conduction studies showed no abnormalities. Claimant was also examined by Dr. Nolan on September
25, 1997. Dr. Nolan also found no diagnosable condition with respect to claimant’s right arm and no
objective findings of injury. Dr. Nolan concluded that claimant's work activity was not contributing to
her subjective complaints. Dr. Thiessen concurred with the findings of Drs. Radecki and Nolan.

Meanwhile, claimant began treating with Dr. Puziss on July 25, 1997. He diagnosed several
conditions of the right hand, wrist and arm and referred claimant to Dr. Long in September 1997 for
further electrodiagnostic studies. Dr. Long found mild focal impairment of the right median sensory
conduction at the distal edge of the carpal ligament, slightly abnormal residual latencies, right more than
left, and slight ulnar compression neuropathy in the proximal forearms, right greater than left.

At hearing, claimant testified that her right hand/arm symptoms have not improved and have
actually worsened since April 16, 1997. She testified that she continues to experience pain from her
fingertips to her shoulder, that she has difficulty with her household chores and that, at times, she has
been unable to hold items such as a soda can or a skillet with her right hand. Claimant also stated that,
in the last month and a half, she has been trying to use her left hand instead of her dominant right
hand as much as possible. (Tr. 35-36).

Following claimant's testimony, the insurer offered impeachment evidence in the form of a
surveillance video tape (recorded on September 20, 23 and 25, 1997), which depicted claimant lifting and
holding onto small children, carrying small objects and weeding a flower bed for several minutes with
her right hand and arm without apparent difficulty.

Relying on the assessment of Drs. Thiessen, Radecki and Nolan over the contrary opinions of
Drs. Puziss, Long and Tilson, the AL] determined that claimant failed to prove by a preponderance of
the evidence that she has a right arm/wrist condition established by medical evidence supported by
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objective findings. See ORS 656.005(7)(a). Specifically, the ALJ found that, to the extent Drs. Puziss,
Long and Tilson noted certain abnormalities, claimant’s physical findings and subjective responses to
clinical testing were not verifiable indications of a right arm/wrist condition sufficient to meet the
standard of "objective findings" for purposes of ORS 656.005(19).

On review, claimant contends that, as a matter of law, she has established "objective findings"
of a right arm/hand condition. Claimant also asserts that the causation opinions of Drs. Puziss, Long
and Tilson persuasively establish the compensability of her condition. We disagree, for the reasons set
forth below.

The insurer's denial asserted that "[i]nsufficient evidence and circumstantial evidence exists to
justify a contention that your condition diagnosed as right forearm pain is the result of either an injury
or a disease precipitated by your occupational exposure” for the employer. (Ex. 13). Therefore, the
denial challenged causation as well as objective findings. Consequently, in addition to establishing
"objective findings," claimant must also establish that those findings are the result of her work activities
for the employer. See ORS 656.005(7)(a); 656.802(2), 656.266.

Here, although Drs. Thiessen and Radecki found no reproducible, measurable or observable
evidence of a right hand/arm condition in the first six weeks following claimant's initial onset of
symptoms, Dr. Long did note mild defects in his September 18, 1997 electrodiagnostic testing and
evaluation of claimant.] As claimant notes, nerve conduction test findings can constitute objective
findings for purposes of ORS 656.005(19). See Catherine Gross, 48 Van Natta 99 (1996) (noting that nerve
conduction studies showing a mildly slowed conduction velocity constitute technologic/measurable
evidence apart from physical examination findings).

Although claimant may well have shown objective findings of a right arm/hand condition, we
are not, on this record, persuaded by a preponderance of the evidence that these findings are causally
related to her work activity for the employer. Where the medical evidence on causation is divided, we
rely on the opinions which are both well-reasoned and based on accurate and complete information.
Somers v. SAIF, 77 Or App 259 (1986). In addition, absent persuasive reasons to do otherwise, we
generally rely on the opinion of a worker's treating physician, because of his or her opportunity to
observe the claimant over an extended period of time. See Weiland v. SAIF, 64 Or App 810 (1983).

Here, we find no persuasive reason not to rely on the assessment of Dr. Thiessen, claimant's
first attending physician, who had the opportunity to treat claimant on five occasions in the weeks
immediately following her initial onset of symptoms.2 Dr. Thiessen concluded that claimant had no
physiologic injury due to her work activity because of the absence of objective findings over the course
of several examinations and the fact that her subjective symptoms did not subside after she stopped
working. (Ex. 20). Dr. Thiessen also concurred with the similar assessments of Drs. Radecki and
Nathan. '

We find the contrary opinions of Drs. Puziss, Long and Tilson conclusory and unpersuasive.
First, although Dr. Puziss ultimately became claimant's attending physician, neither he nor Dr. Long
had the opportunity to evaluate claimant until several months after the onset of symptoms. See, e.g.,
Cody L. Lambert, 48 Van Natta 115 (1996) (when treatment follows long after key event, Board will not
- give treating physician's opinion the usual deference). Second, none of these physicians address
claimant's inconsistent physical findings and diagnostic test results, nor do they adequately explain the
lack gf improvement in claimant's subjective symptoms, despite her being off work since April 15,
1997. :

1 Two prior sets of nerve conduction tests, by Dr. Jacobs on June 2, 1997 and Dr. Radecki on June 3, 1997 were normal
and showed no evidence of right median nerve slowing or right ulnar nerve injury. (Exs. 9-2, 10-9).

2 As noted above, Dr. Thiessen treated claimant between April 16, 1997 and June 5, 1997. He diagnosed right arm pain
of unclear etiology.

3 Indeed, contrary to claimant's testimony at hearing (i.e., that her condition continued to worsen over time and limited
her ability to perform housework and lift small objects), Dr. Long reported that claimant had very mild symptoms which were
improving over time. (Ex. 22A, pp. 17-20).
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Consequently, on this record, we conclude that claimant has failed to prove that she sustained
an accidental injury or occupational disease arising out of her work activity for the employer. We
therefore uphold the insurer's denial.

ORDER

The ALJ's order dated February 6, 1998 is affirmed.

July 27, 1998 Cite as 50 Van Natta 1477 (1998)

In the Matter of the Compensation of
AMOS PHILLIPS, Claimant
Own Motion No. 98-0299M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for claimant's compensable bilateral wrist fractures/disclocations of navicular and semilunar carpal bones
and fracture of the right zygoma. Claimant's aggravation rights expired on July 7, 1974. SAIF does not
oppose reopening of claimant's claim; however, it contends claimant is not seeking temporary disability
compensation as a result of the recent worsening.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

It is undisputed that claimant's compensable condition requires surgery or hospitalization.
However, in order to be entitled to temporary disability compensation, a claimant must be in the work
force at the time of disability. Weyerhaeuser v. Kepford, 100 Or App 410, 414 (1990). A claimant is in the
work force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

Claimant submitted a letter to the Board dated July 21, 1998 wherein he asserts: "I am not
claiming time loss benefits in regard to the July 1, 1998 revision endoscopic sinus surgery that occured
[sic]." It appears from claimant’s statement, that claimant is only seeking medical services at this time.

Accordingly, we conclude that claimant has withdrawn his request for Own Motion relief (in

other words, he is not seeking temporary disability benefits). Therefore, we dismiss, without prejudice,
the request for own motion relief.

Claimant's entitlement to medical expenses pursuant to ORS 656.245 is not affected by this
order. '

IT IS SO ORDERED.




1478 Cite as 50 Van Natta 1478 (1998) July 28, 1998

In the Matter of the Compensation of
JONATHAN I. EDWARDS, III, Claimant
WCB Case No. 97-08806
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Reviewed by Board Members Moller and Hall.
Claimant requests review of Administrative Law Judge (ALJ) Hazelett's order that upheld the
insurer's denial of his aggravation claim for a C5-6 disc condition. On review, the issues are

compensability and aggravation. We affirm,

FINDINGS OF FACT

Claimant was injured in 1992 when he fell off a ladder. At that time, he was working as a
laborer. Claimant sought emergency treatment and was seen for follow-up by Dr. Frank. Dr. Frank
diagnosed a degenerated disc at C5-6 and recommended cervical surgery. Claimant obtained a second
opinion and decided against the surgery. (Tr. 23-26; Ex. 21-48)

Following the 1992 injury, claimant was off work for about a year. Thereafter, he returned to
light duty work. By 1994, he was able to handle heavier duties, and he began working for the employer
as a laborer in heavy construction. (Tr. 26-27).

During the course of his work duties on October 16, 1995, claimant developed pain in his neck
and arms after holding up a heavy manlift gate for several minutes. (Tr. 29-30; Ex. 2). He sought
treatment on October 19, 1995, and was diagnosed with a cervical strain. Dr. Mortimer-Lamb reported
no neurological findings associated with claimant's injury, and released claimant for regular work. (Exs.
2, 6). The employer accepted claimant's claim for a nondisabling cervical strain on November 2, 1995.
(Ex. 5).

In December 1995, claimant worked for another construction company in a light duty position.
(Tr. 32).

On February 10, 1996, claimant fell asleep at the wheel of his car and was involved in a motor
vehicle accident. (Tr. 33). He was taken by ambulance to the hospital and admitted for treatment of a
closed head injury and multiple facial lacerations. (Ex. 7A). Following the accident, claimant treated
with Drs. Schafir, Thompson and Dr. Constein for neck and back discomfort, among other things. (Exs.
7BB, 8, 21-44, 21-45, 21-46).

In July 1997, Dr. Constein referred claimant to Dr. Brett. Dr. Brett noted preexisting cervical
spondylosis and degenerative disc disease at C5-6 with a superimposed disc protrusion with nerve root
impingement of the C6 roots bilaterally. He recommended an anterior cervical diskectomy. (Ex. 10-2).
Dr. Brett also completed an aggravation claim on claimant's behalf arising out of the October 16, 1995
injury. (Ex. 12).

Dr. Brett performed claimant's surgery on August 4, 1997. By September 1997, claimant's
radicular pain had resolved and Dr. Brett released him for light duty work. (Exs. 15, 15A).

In September 1997, claimant was examined by Dr. Rosenbaum at the employer's request. Dr.

Rosenbaum opined that the major contributing cause of claimant's need for cervical surgery was his
preexisting spondylosis, and that his recent cervical condition was not related to his October 16, 1995
injury. (Ex. 16).

In October 1997, Dr. Reimer reviewed claimant's records at the employer's request. Dr. Reimer
concluded that the major cause of claimant's current condition and need for treatment was either his
_preexisting degenerative disease or a combination of his preexisting degenerative disease complicated by
the motor vehicle accident in February 1996. Dr. Reimer also reported that claimant's October 1995
injury was relatively minor, and not a contributory factor. (Ex. 20).
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CONCLUSIONS OF LAW AND OPINION

Claimant contends that his C5-6 disc condition constitutes an aggravation of his October 16, 1995
compensable injury. The ALJ concluded that claimant failed to establish the compensability of his
cervical condition by a preponderance of the evidence and upheld the employer's aggravation denial.
On review, claimant asserts that Dr. Brett's opinion is persuasive evidence that his current condition is a
compensable aggravation. We disagree.

In order to establish a compensable aggravation, claimant must prove two elements: (1) a
compensable condition; and (2) an "actual worsening.” ORS 656.273(1); Steve L. Piersall, 49 Van Natta
1409 (1997); Gloria T. Olson, 47 Van Natta 2348, 2350 (1995). If the worsened condition is not a
compensable condition, compensability must first be established under ORS 656.005(7)(a). Id.

Here, the employer accepted a cervical strain as a result of claimant's October 1995 injury. In
July 1997, Dr. Brett diagnosed claimant's condition as cervical spondylosis with superimposed disk
protrusion and nerve root impingement at C5-6 with bilateral radiculitis. Because claimant's C5-6 disc
condition is not an accepted condition, he must first show that the disc condition is compensable in
order to establish a worsened condition resulting from the original injury.

The medical evidence establishes that claimant's cervical spondylosis and degenerative disc
disease at C5-6 preexisted his October 1995 injury. (See, e.g., Exs. 10-2, 21-35). Insofar as claimant
contends that his October 1995 injury combined with his preexisting degenerative disease and
spondylosis to produce his disability and need for treatment in 1997, he must show that the
compensable injury was the major contributing cause of his combined condition or need for treatment of
the combined condition. ORS 656.005(7)(a)(B).

Although Dr. Brett identified claimant's October 1995 injury as the major cause of his C5-6 disc
condition and need for surgery, we find, for the reasons discussed below, that Dr Brett's opinion is
unpersuasive and insufficient to outweigh the other expert opinions to the contrary Indeed, although
he is now claimant's attending physician, Dr. Brett did not begin treating claimant until July 1997, more
than a year after his October 1995 strain and February 1996 motor vehicle accident. Because Dr. Brett's
treatment followed so long after these key events, in this case, we do not give his opinion the greater
weight ordinarily accorded to attending physicians' opinions. See Cody L. Lambert, 48 Van Natta 115
(1996).

Under the major contributing cause standard, the persuasive medical opinion must evaluate the
relative contribution of the different causes and explain why one . condition, activity or exposure
contributes more to the claimed condition than all other causes or exposures combined. See Dietz v.
Ramuda, 130 Or App 397, 401 (1994), rev dismissed 321 Or 416 (1995). An injury that precipitates
symptoms is not necessarily the major contributing cause of the condition. Id.; see also Robinson v. SAIF,
147 Or App 157 (1997).

Dr. Brett opined that claimant's current condition was a combination of spondylotic disease,
superimposed disc protrusion and two work injuries to his neck in 1992 and October 1995, without
explaining why the October 1995 injury contributed more to claimant's condition than these other
causes. Further, although Dr. Brett concluded that claimant's October 1995 injury precipitated a disc
protrusion or nerve root contusion at C6, Dr. Mortimer-Lamb, who treated claimant in the days
following his October 1995 injury, specifically noted no neurological findings associated with the injury.2
(See Ex. 2). In addition, Dr. Brett does not persuasively explain why claimant's February 10, 1996 motor
vehicle accident (a high speed collision, which required that he be hospitalized, placed in a cervical

1 As set forth above, both Dr. Rosenbaum and Dr. Reimer opined that claimant's October 1995 injury involved a
relatively minor strain, which was not a major or material cause of his need for surgery. Both doctors concluded that claimant's
preexisting cervical spondylosis was the major cause of his disability and need for treatment in 1997. (Exs. 16, 18, 20, 21).

2 In an October 24, 1995 follow-up examination, Dr. Mortimer-Lamb reported that claimant's cervical strain was
resolving, that there were very little in the way of acute findings in the neck and upper back and that "neurological examination
remains within normal limits as well, specifically with regard to the upper extremities.” (Ex. 4).
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. collar, treated for head trauma and evaluated for a possible cervical, thoracic and lumbar spine fracture),
was not a contributing cause.3 Finally, although Dr. Brett understood that claimant suffered an
immediate and persistent worsening of his neck discomfort and bilateral radicular arm pain following
the October 1995 incident (Ex. 17), this history is not supported by the contemporaneous medical
records.

As noted above, Dr. Mortimer-Lamb did not document any radicular pain and, in fact, noted
that claimant had very little in the way of objective findings when he treated claimant in late October
1995. (Exs. 2, 4). Claimant did not seek further treatment for neck discomfort until two weeks after his
February 1996 motor vehicle accident, when he complained to Dr. Schafir of persistent neck pain,
radiating down both trapezius muscles. (Ex. 21-44). Moreover, in June 1997, claimant reported to Dr.
Thompson that his neck pain had been an ongoing problem since his February 1996 accident, which
worsened in February 1997. At that same time, claimant also denied any radiation into his arms. (Ex.
21-47).

In sum, we find that Dr. Brett's opinion is not only lacking in explanation and analysis, but also
based on an incomplete and inaccurate history. See Miller v. Granite Construction Co., 28 Or App 473, 476
(1977) (medical opinion that is not based on a complete and accurate history is unpersuasive).
Consequently, we agree with the ALJ that claimant has failed to sustain his burden of proof.

ORDER

The ALJ's order dated April 13, 1998 is affirmed.

3 on February 27, 1996, two weeks after his accident, claimant complained to Dr. Schafir of, among other things,
persistent musculoskeletal neck pain, radiating down to the trapezius muscles. (Ex. 21-44). In May 1997, Dr. Thompson reported
that claimant had sustained a cervical strain in the motor vehicle accident which had since resolved. (Ex. 21-45).

July 28, 1998 Cite as 50 Van Natta 1480 (1998)

In the Matter of the Compensation of
DARRELL BARBER, Claimant
WCB Case No. C8-01450
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Raymond T. Smitke, Defense Attorney

Reviewed by Board Member Bock and Biehl.

On June 25, 1998, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for his
compensable injury. We approve the proposed disposition.

Parties may dispose of all matters concerning a claim, except for medical services, with a CDA
"subject to such terms and conditions as the Workers' Compensation Board may prescribe.” ORS
656.236(1). The worker, insurer or self-insured employer may request disapproval of the disposition
within 30 days of its submission to the Board. ORS 656.236(1)(a)(C). Notwithstanding this provision,
however, the CDA may provide for waiver of the 30 day period if the worker was represented by an
attorney at the time the worker signed the disposition. ORS 656.236(1)(b). This rule requires that the
first page of the CDA contain a "statement indicating whether or not the parties are waiving the "30-
day" approval period of ORS 656.236(1)(a)(C) as permitted by ORS 656.236(1)(b)."

The first page of the agreement includes the required statement indicating that the parties do not
wish to waive the "30-day” cooling off period. However, the body of the document on page 4, number
19, provides that the parties request a waiver of the 30-day statutory period. Nonetheless, because
claimant is unrepresented, the Board is without statutory authority to waive the "30-day” cooling off
period. See Kathleen McKay, 49 Van Natta 2062 (1997). Thus, consistent with the first page of the
document, we conclude that the "waiver” language was left in the body of the agreement inadvertently.
Thus, we do not interpret the agreement as attempting to waive the 30 day period.
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We conclude the agreement, as clarified by this order, is in accordance with the terms and
conditions prescnbed by the Board. See ORS 656.236(1). Accordingly, the parties' claim disposition
agreement is approved. .

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035. :

IT IS SO ORDERED.

July 28, 1998 Cite as 50 Van Natta 1481 (1998)

In the Matter of the Compensation of
NANCY B. FAST, Claimant
WCB Case No. 97-10016
ORDER ON RECONSIDERATION
Alice M. Bartelt (Saif), Defense Attorney

Claimant, pro se, requests reconsiderationl of our June 29, 1998 Order on Review that: (1)
adopted and affirmed the Administrative Law Judge's (AL]'s) order that upheld the SAIF Corporation's
denial of claimant's occupational disease claim for a cervical spine condition; and (2) declined to remand
to the AL] for the admission of additional evidence. On reconsideration, claimant again requests that
we consider the evidence submitted to the Board on her behalf following her request for review of the
AL]J's order. ’

We withdraw our order for reconsideration. After conductiné our reconsideration and reviewing
claimant's arguments, we have nothing to add to our prior order.“ In other words, for the reasons
addressed in our initial order, we continue to be unpersuaded that the record has been improperly,
incompletely, or otherwise insufficiently developed. Therefore, we continue to deny claimant's motion
for remand.

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our June
29, 1998 order effective this date. The parties' rights of appeal shall begin to run from the date of this
order.

IT IS SO ORDERED.

1 Because it is unclear whether SAIF was sent a copy of claimant's request for reconsideration, we are attaching a copy
of it to SAIF's copy of this order.

2 We note that claimant's motion for reconsideration suggests a different interpretation of the May 29, 1998 letter from
Dr. Cross than we made in our initial order. However, even under this different interpretation, Dr. Cross' letter is not reasonably
likely to affect the outcome of this case. In this regard, Dr. Cross' letter stated that he was contacted by claimant's husband and
given a copy of an administrative decision that was "evidently in [claimant's] favor.” Dr. Cross stated that the administrative
decision found that claimant had a ruptured disc due to her work activities and had to leave work as a result, a finding with which
Dr. Cross agreed. In our initial order, we interpreted Dr. Cross' reference to "an administrative decision” to mean AL]J Brazeau's
order that was before us on review. Under that interpretation, we found that Dr. Cross’ opinion regarding the ALJ's order was
not reasonably likely to affect the outcome of this case. We noted that Dr. Cross obviously misinterpreted the ALJ's denial as
being favorable to claimant, whereas it actually upheld the denial of claimant's claim. However, the "administrative order” to
which Dr. Cross referred was more likely the decision from the Employment Department finding claimant eligible for
unemployment benefits, a decision in claimant's favor. Nevertheless, as we found in our initial order, the decision from the
Employment Department is not relevant to the issue before us, i.e., the cause of claimant's cervical condition. Therefore, it
follows that Dr. Cross' agreement with the Employment Department decision is also not relevant to the causation issue before us.
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In the Matter of the Compensation of
DUANE A. FERREN, Claimant
Own Motion No. 96-0171M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Malagon, Moore, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

Claimant requests review of the insurer's August 12, 1997 Notice of Closure which closed his
claim with an award of temporary disability compensation from January 29, 1996 through August 5,
1997. The insurer declared claimant medically stationary as of August 5, 1997. Claimant contends that
he is entitled to additional benefits as he was not medically stationary when his claim was closed.

A claim may not be closed unless the claimant's condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that he was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the August 12, 1997 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).

With his request for review of SAIF's closure, claimant contended that he was not medically
stationary at the time of closure because his attending physician had recommended he submit to a drug
treatment program which he believed to be caused in major part by his accepted injury. Claimant made
a formal request to SAIF for acceptance of his drug addiction condition. SAIF issued a compensability
denial of claimant's then current drug addiction condition on which claimant filed a request for hearing
with the Hearings Division. (WCB Case No. 98-00169).

On March 18, 1998, we postponed review of the August 12, 1997 Notice of Closure until the
pending litigation had been resolved. An Order of Dismissal issued on June 4, 1998. That order has not
been appealed. Thus, claimant’'s drug addiction condition and ensuing hospitalization remain in denied
status. Consequently, we will not address the effect of, if any, claimant's drug addiction condition and
need treatment had on his medically stationary status at the time of closure as SAIF has not accepted
claimant's drug addiction condition as compensable.

On August 5, 1997, claimant was examined by claimant's treating physician, Dr. Kitchel. Dr.

Kitchel opined that claimant had "reached maximum medical improvement as of 8/5/97." His opinion is
unrebutted. :

Based on the uncontroverted medical evidence, we find that claimant has not met his burden of
proving that he was not medically stationary on the date his claim was closed. Therefore, we conclude
that SAIF's closure was proper.

Accordingly, we affirm SAIF's August 12, 1997 Notice of Closure in its entirety.

IT IS SO ORDERED.
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In the Matter of the Compensation of
RONALD D. FULLER, Claimant
WCB Case No. 95-04992
ORDER ON RECONSIDERATION
Pozzi, Wilson, et al, Claimant Attorneys
Rick Dawson (Saif), Defense Attorney

On June 26, 1998, we withdrew our May 28, 1998 Order on Review that affirmed an
Administrative Law Judge's (AL]'s) order that in part found a Determination Order procedurally invalid
based on inadequate notice. We took this action to consider the SAIF Corporation's contention that we
lacked authority to procedurally invalidate a Determination Order. Having received claimant's
response, we proceed with our reconsideration. '

In 1987, claimant was awarded permanent total disability. In December 1993, SAIF notified
claimant that he was scheduled for an "independent medical examination.” After claimant underwent
the examination in February 1994, SAIF requested the Department to reconsider claimant's permanent
total disability award. The Department issued a Determination Order finding claimant no longer was
permanently and totally disabled and awarding unscheduled and scheduled permanent disability.

The ALJ found that the Determination Order was not procedurally valid and set it aside based
on SAIF's lack of notice to claimant and claimant's attorney when it submitted the results of its
examination to the Department. On review, we adopted and affirmed this portion of the ALJ's order.
In a subsequent portion of our order, we specifically stated that we agreed with the ALJ that the
Determination Order was invalid because SAIF did not comply with former OAR 436-30-065(2) when it
failed to notify claimant and claimant's attorney that it had submitted the results of its reexamination to
the Department.1

Relying on Kemp v. Workers’ Compensation Department, 65 Or App 659 (1983), mod 67 Or App 270,
rev den 297 Or 22 (1984), and Estella M. Rogan, 50 Van Natta 205 (1998), SAIF asserts that we are not
authorized to invalidate the Determination Order. Specifically, SAIF contends that, because ORS
656.262(11), 656.382, 656.745(2) and 656.447(1)(b) already impose sanctions for SAIF's noncompliance,
the Board lacks "inherent authority” to declare the Determination Order procedurally invalid.

SAIF misses the point of our holding. Former OAR 436-30-065(2) described the manner in which
a "request” for redetermination must be submitted to the Director. Section (6) of the rule provided that
the Director shall issue a Determination Order either reducing or affirming the permanent total disability
award "[u]pon receipt of a request for reduction of permanent total disability pursuant to section (2) of
this rule.” Inasmuch as SAIF failed to comply with the requirements mandated by section (2) of the rule
in presenting its submission to the Director, its presentation did not qualify as a valid "request. .
.ptirsuant to section (2)" of the rule and the Director therefore lacked authority under section (6) of the
rule to issue a Determination Order in response to SAIF's request.

Rather than "unilaterally enlarging” sanctions for this violation of the Department's rule as SAIF
asserts, we are applying the procedural rule and finding that SAIF's submission to the Director did not
constitute a "request” for redetermination as described in the rule. Thus, because the ensuing
Determination Order was based on an invalid "request” for redetermination, it follows that the
Determination Order was also invalid and that claimant's permanent total disability benefits must be
restored until such time as SAIF submits a proper "request” for redetermination in compliance with the
procedural rule and the Director determines that claimant is no longer entitled to such benefits.

Consequently, our decision that the Determination Order is procedurally invalid is not a sanction
for SAIF's noncompliance with the rule.? That is, we are not penalizing SATF for failing to comply with

1 Former OAR 436-30-065(2) (WCD Admin. Order 5-1992) states that, when requesting the Department to reduce
permanent total disability, the carrier must "notify the worker, and the worker's attorney, if represented|.]”

2 SAIF also argues that the remedy for failing to provide claimant's attorney with a copy of its request” (in violation of
ORS 656.331(1)(a)) is not the invalidation of the "request.” Inasmuch as our decision is based on SAIF's noncompliance with the
requirements of former OAR 436-30-065(2), we decline to further address SAIF's contentions regarding ORS 656.331 and the
holding of Linda D. Santacruz, 44 Van Natta 803 (1992). To the extent that our previous order referred to ORS 656.331, those
comments are eliminated from our decision on reconsideration.
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the rule's requirement to notify claimant and his attorney; instead, we are holding that SAIF's conduct
resulted in the procedural invalidity of the Determination Order ab initio. To the extent that SAIF argues
that the former rule enlarges any statutory requirements, we continue to find that the Director is
statutorily authorized under ORS 656.726(3)(g) to prescribe procedural rules for and conduct hearings,
investigations and other proceedings and that the promulgation of former OAR 436-30-065(2) is within
the Director's statutory authority.

Accordingly, on reconsideration, as supplemented and modified herein, we republish our May
28, 1998 order. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

July 28, 1998 Cite as 50 Van Natta 1484 (1998)

In the Matter of the Compensation of
BARBARA M. JOHNSON, Claimant
Own Motion No. 98-0045M
OWN MOTION ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation requests reconsideration of our May 12, 1998 Own Motion Order, in
which we reopened the above referenced claim for the payment of temporary disability compensation.
SAIF contends that claimant was not in the work force at the time of her current disability. We
disagree.

SAIF submitted its own motion recommendation on January 26, 1998. It recommended
reopening claimant's claim for the payment of temporary disability compensation. Further, in its
recommendation, in answer to the work force question, SAIF stated -that claimant was "receiving PTD
benefits.” It additionally noted that the "PTD is on appeal." In an effort to clarify SAIF's position
regarding claimant's work force status, we requested the parties’ position regarding SAIF's work force
contentions and we specifically requested the }iarties address the effect, if any, our June 27, 1997 Order
on Review had on SAIF's recommendation. Claimant responded to our request by letter dated
February 18, 1998. Claimant contended that our findings in the June 27, 1997 order were based on an
incomplete record and that she would submit additional work force evidence should "SAIF Corporation
decide to contest the Own Motion reopening.”

On March 6, 1998, we reminded the parties that the Board's decision in its own motion
authority to award temporary disability benefits was not completely discretionary and that claimant had
to statutorily qualify for those benefits before we could award them. Wausau Ins. Companies v. Morris,
103 Or App 270 (1990). We further noted that we would only consider the record before us in making
our determination regarding reopening claimant's claim. The parties were again requested to advise the
Board, of their positions regarding claimant's work force status. Claimant responded by letters dated
March 11, March 27 and March 31, 1998 and submitted her affidavit and medical documentation
regarding her work force status. SAIF did not respond to either of the Board's requests nor to any of
claimant's submissions. Indeed, it was only after we issued our May 12, 1998 order, that SAIF raised an
objection to the reopening of claimant's claim.

On May 12, 1998, after reviewing the record before us, we authorized reopening of claimant's
claim for the provision of temporary disability compensation beginning the date she was hospitalized for
surgery. We based our findings on claimant's affidavit in support of her willingness to work and her
attending physician's opinion as to the "futility" standard.

1 In our January 30, 1998 request for the parties’ positions we specifically cited that portion of the our June 27, 1997
Order on Review which found that: "This record does not establish that, but for the compensable injury, claimant is willing to
seek regular and gainful employment or that she has made reasonable efforts to gain employment.”
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In its request for reconsideration, SAIF raises our findings in our June 27, 1997 Order on Review
in support of its position that claimant was not in the force. However, as stated above, we considered
the record we had before us, which, in this case, necessarily included our June 27, 1997 order.
Therefore, when we concluded that claimant was in the work force at the time of her current disability,
we had taken our June 27, 1997 order into consideration.

SAIF provides no new argument to dispute our findings in our May 12, 1998 Own Motion
Order. In our order, we explained our reasoning supporting our conclusion that claimant was in the
work force at the time of her current disability. After further consideration, we have nothing to add to
our analysis of the persuasiveness of the existing medical evidence or our determination that, on this
record, claimant was willing to work but that it was futile for her to seek work due to her compensable
condition.

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our May
12, 1998 order effective this date. The parties’ rights of appeal and reconsideration shall run from the
date of this order.

IT IS SO ORDERED.

July 28, 1998 ~ Cite_as 50 Van Natta 1485 (1998)

In the Matter of the Compensation of
GEORGE D. SMITH, Claimant
WCB Case No. 96-09440
ORDER OF DISMISSAL
Malagon, Moore, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Claimant has requested Board review of Administrative Law Judge (ALJ) Nichols' July 21, 1997
order. We have reviewed the request to determine whether we have jurisdiction to consider the matter.
Because the record does not establish that the Board received a timely request for review within 30 days
of the AL]'s order, we dismiss.

FINDINGS OF FACT

On July 21, 1997, the AL] issued an order upholding the SAIF Corporation's denial of claimant's
respiratory illness condition.

On July 16, 1998, the Board received from SAIF a copy of a handwritten letter from claimant
addressed to the Board. The letter, dated August 18, 1997, requested Board review of AL]J Nichols’
order.

On July 22, 1998, the Board issued a computer-generated acknowledgment of claimant's request
for review. '

CONCLUSIONS OF LAW AND OPINION

An Al]J's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the AL]. ORS 656.295(5). Compliance with ORS 656.295 requires that
statutory notice of the request be mailed or actual notice be received within the statutory period.
Argonaut Insurance Co. v. King, 63 Or App 847, 852 (1983).

Filing means the physical delivery of a thing to any permanently staffed office of the Board, or
the date of mailing. OAR 438-005-0046(1)(a). If filing of a request for Board review of an AL]J's order is
accomplished by mailing, it shall be presumed that the request was mailed on the date shown on a
receipt for registered or certified mail bearing the stamp of the United States Postal Service showing the
date of mailing. OAR 438-005-0046(1)(b). If the request is actually received by the Board after the date
of filing, it shall be presumed that the mailing was untimely unless the party filing establishes that the
mailing was timely. Id.
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Here, the 30th day after the ALJ's July 21, 1997 order was August 20, 1997. Although SAIF
received a copy of a request for review from claimant, the record fails to show that the Board received
claimant's request for review. For instance, there is no receipt for registered or certified mail showing
the date of mailing; nor is there any correspondence from the Board prior to July 22, 1998
acknowledging a request for review. Consequently, we find that claimant did not {Jrove that he filed a
request for review at any time prior to the expiration of the statutory appeal period.

Considering our receipt of SAIF's copy of claimant's letter as a request for review, claimant's
filing is untimely. Therefore, because claimant did not prove that he filed a timely request for review,
we lack jurisdiction to review the ALJ's order. See ORS 656.289(3). Accordingly, claimant's request for
Board review is dismissed.

IT IS SO ORDERED.

1 Claimant may submit information for our consideration showing that he mailed a request for review within 30 days of
the ALJ's order, and provided copies of the request to the other parties. Because our authority to reconsider this order expires
within 30 days after the date of this order, claimant must file any written submission as soon as possible.

July 28, 1998 Cite as 50 Van Natta 1486 (1998)

In the Matter of the Compensation of
DONALD A. WESTLAKE, Claimant
WCB Case No. 97-08301
ORDER ON RECONSIDERATION
Doblie & Associates, Claimant Attorneys
Scheminske, et al, Defense Attorneys

Claimant requests reconsideration of our June 29, 1998 Order on Review which reversed an
Administrative Law Judge's (AL]'s) order that affirmed an Order on Reconsideration award of 32
percent (102.4 degrees) unscheduled permanent disability for his left shoulder condition. Claimant
submits with his motion copies of the transcript of Dr. Jacobson's deposition and claimant's attorney's
written closing argument in WCB Case 98-00033. The insurer's response, which objects to our
consideration of claimant's submission, has also been received. We treat claimant's submission as a
motion for remand. See Judy A. Britton, 37 Van Natta 1262 (1985).

We may remand a case to the AL] if we find that the case has been improperly, incompletely, or
otherwise insufficiently developed or heard by the AL]. ORS 656.295(5); Bailey v. SAIF, 296 Or 41, 45
n.3 (1983). To merit remand for consideration of additional evidence, it must clearly be shown that the
evidence was not obtainable with due diligence at the time of the hearing and that the evidence is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986); Metro Machinery Rigging v. Tallent, 94 Or App 245, 249 (1988).

ORS 656.283(7) provides that "[e]vidence on an issue regarding a notice of closure or
determination order that was not submitted at the reconsideration required by ORS 656.268 is not
admissible at hearing * * *." Here, the proffered evidence consists of a transcript of Dr. Jacobson's May
6, 1998 deposition and claimant's attorney's June 10, 1998 written argument in another (compensability)
case involving claimant (WCB 98-00033). Neither document was submitted at the reconsideration
proceeding because they were not in existence at that time. Therefore, neither document is admissible
in this "extent of disability" proceeding under ORS 656.283(7). Because the proffered evidence will not
likely affect the outcome of the case, we deny claimant's motion for remand.

Accordingly, we withdraw our June 29, 1998 order. On reconsideration, as supplemented
herein, we adhere to and republish our June 29, 1998 order. The parties' rights of appeal shall begin to
run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JAMES D. ALDRIDGE, JR., Claimant
WCB Case No. C8-01663
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Barbara Woodford, Defense Attorney

Reviewed by Board Member Bock and Moller.

On July 21, 1998, the Board received the parties’ claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for the
compensable injury. We approve the proposed disposition.

On page 2, paragraph 12, the CDA provides that claimant has settled a third party lawsuit for
$25,000 and that the insurer’s statutory share is $11,111.12. Page 3, paragraph 13 of the CDA provides
that, in consideration for a partial release by the insurer of $2,632 of its lien, claimant releases his rights
to all worker's compensation benefits allowed by law. '

Generally, we disapprove CDAs in which the consideration consists of a carrier's reduction of a
lien, but the CDA contains no information concerning the amount of the third party settlement or
judgment and /or the amount of the carrier's lien. E.g., Michael Salber, 48 Van Natta 757 (1996). We
reach this conclusion because we are unable to ascertain the "value” of any consideration flowing to the
claimant as a result of the third party settlement and the carrier's waiver of its lien. Id.

In Anthony G. Allen, 49 Van Natta 460 (1997), the sole consideration for the CDA was the
carrier's waiver of $80,000 of its $250,000 statutorily recoverable third party lien. The CDA did not
provide the specific amount of the third party settlement. However, the parties expressly stipulated that
the insurer's statutory share would be approximately $250,000. Although the exact amount of the third
party lien was not known, the amount of the insurer's otherwise recoverable lien and the amount of its
waiver were known. Under those circumstances, we found that the "value” of the consideration flowing
to claimant under the CDA ($80,000) was sufficiently ascertainable to gain our approval.

In the present case, the CDA provides the amount of the third party settlement, but does not
expressly identify the total amount of the carrier's lien. However, the parties have indicated that the
insurer's "statutory share” from the third party settlement would be $11,111.12 and that the
consideration for the CDA is the insurer’s waiver of $2,632 of its "statutory share.”

Although the total amount of the insurer's lien is not expressly identified, we interpret the
parties’ representation that the insurer's "statutory share” would be $11,111.12 to mean that the insurer
would otherwise be able to recover all of that specified amount from the third party settlement. Under
such circumstances, we find that the "value" of the consideration flowing to claimant under the
agreement (i.e., the insurer's $2,632 waiver of its otherwise recoverable third party lien) is sufficiently
ascertainable to gain our approval. See Carol Van De Hey, 50 Van Natta 1187 (1998).

Accordingly, as interpreted herein, the CDA is in accordance with the terms and conditions
prescribed by the Board. Therefore, the parties’ CDA is approved.

Should the parties disagfee with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035. :

IT IS SO ORDERED.
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In the Matter of the Compensation of
MICHAEL R. GALLAGHER, Claimant
WCB Case Nos. 97-04683 & 96-04320
ORDER ON REVIEW
Cobb & Woodworth, Claimant Attorneys
Hoffman, Hart & Wagner, Defense Attorneys

Reviewed by Board Members Moller and Bock.

Claimant requests review of that portion of Administrative Law Judge (AL]) Thye's order that
declined to address claimant’s request for procedural temporary disability benefits for periods between
June 15, 1993 and April 4, 1996. The insurer moves for dismissal of claimant's request for review as
untimely. In the alternative, the insurer moves to strike claimant's brief on the same basis. On review,
the issues are dismissal, motion to strike, scope of review and procedural temporary disability benefits.
We deny the insurer's motions and modify the AL]'s temporary disability ruling.

FINDINGS OF FACT
We adopt the ALJ's Findings of Fact and Ultimate Fact.

CONCLUSIONS OF LAW AND OPINION

Motion to Dismiss/Motion to Strike o0

The insurer moves to dismiss claimant's request for review as untimely. The insurer relies on
the fact that the request for review did not reference the correct claim and case numbers. In the
alternative, the insurer moves to strike claimant's brief on the same ground. We deny both motions.

An AlL]'s order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. Requests for Board
review shall be mailed to the Board and copies of the request shall be mailed to all parties to the
proceeding before the ALJ. ORS 656.295(2). Compliance with ORS 656.295 requires that statutory
notice of the request for review be mailed or actual notice received within the statutory period. Argonaut
Insurance Co. v. King, 63 Or App 847, 852 (1983). The necessary function of notice statutes is to inform
the parties of the issues in sufficient time to prepare for an adjudication. Nollen v. SAIF, 23 Or App 420,
423 (1975), rev den (1976).

It is well established that a party requests Board review of an AL]J's order, not a claim or case
number. ORS 656.295(1); Dorothy I. Adams, 48 Van Natta 2190 (1996); Grover Johnson, 41 Van Natta 88
(1989). Although an AL]J's conclusions and opinions in con