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In the Matter of the Compensation of
ROBERT A. RODGERS, Claimant
WCB Case No. 99-09641
ORDER ON REVIEW
Cole, Cary, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Haynes and Phillips Polich.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Nichols' order that:
(1) found claimant entitled to interim compensation; and (2) assessed a penalty for an allegedly
unreasonable failure to pay interim compensation. On review, the issues are temporary disability and

penalties. We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact.”
CONCLUSIONS OF LAW AND OPINION

We first note claimant's request for oral argument. Granting such a request is solely within the
Boards discretion. OAR 438-011-0015(2). Here, through their appellate briefs, the parties have
addressed the impact of relevant Board and court decisions on the issues before us. Inasmuch as the
parties’ positions regarding these issues have been thoroughly defined and briefed, we deny the request
for oral argument. See Glen D. Roles, 45 Van Natta 282, 283 n. 2 (1993).

Entitlement to Temporary Disability

Claimant has an accepted claim for a "herniated disc 14-5." (Ex. 3-1). Claimant underwent
surgery for the condition. On September 2, 1994, a Notice of Closure issued awarding temporary and
permanent disability.

In August 1999, claimant again sought treatment for low back pain. - On November 16, 1999,
claimant's treating orthopedic surgeon, Dr. Lewis, released claimant from work. (Ex. 10).

In December, claimant’s attorney provided a written request to SAIF to process "a new medical
condition,” including recurrent disc herniation at 14-5, severe post-traumatic disc degeneration and
nerve root pain. (Ex. 12b). SAIF did not respond to the new medical condition request but submitted a
recommendation to reopen the claim under the Board's Own Motion jurisdiction.

On January 17, 2000, claimant's attorney submitted a new medical condition claim to SAIF for a
"consequential soft tissue stenosis condition.” (Ex. 19). By the date of hearing, SAIF had not responded
to the claim.

Relying on John B. Graham, 51 Van Natta 1740 (1999), the AL] found that, although claimant's
aggravation rights had expired, claimant was entitled to interim compensation pending acceptance or
denial of the new medical condition claim. On review, SAIF challenges this conclusion. SAIF first
asserts that the claimant did not perfect a new medical condition claim because: (1) the recurrent disc
herniation condition is only a worsening of the accepted condition; (2) the severe post-traumatlc disc
degeneration condition is encompassed by the previous acceptance; (3) nerve root pain is only a
description of symptoms and not an actual condition; and (4) the consequential soft tissue stenosis
condition preexisted the initial claim and so is not new.

Under ORS 656.262(7)(a), a new medical condition: (1) arises after acceptance of an initial claim;
(2) is related to an initial claim; and (3) involves a condition other than the condition initially accepted.
Johansen v. SAIF, 158 Or App 672, 680 (1999). Specifically, in Johansen, the court found that the carriers
acceptance of a herniated disc following its acceptance of an acute low back strain obligated it to provide
benefits under ORS 656.262(4)(a) rather than 656.273 because the herniated disc condition constituted a
new medical condition rather than a worsening of the accepted condition.
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Here, based on the medical evidence in this particular record, we agree with claimant that the
recurrent herniated disc condition qualifies as a "new medical condition.” Dr. Lewis explained that this
condition was to some extent "a separate condition from his [4-5 disc herniation of 1993, and in some
respect it is related.” (Ex. 14). Dr. Lewis also stated that, following the 1993 surgery, claimant had a
staph infection and this "left a significant postoperative degeneration of the area” and "set up the
current conditions which allowed for the disk to herniate on a recurrent basis.” (Ex. 16). Based on this
evidence in this particular record, we find that the recurrent disc herniation condition arose after the
initial acceptance, and is related to the initial claim but is different from the condition accepted.

Thus, because we conclude that the recurrent disc herniation condition qualifies as a "new
medical condition” claim, we need not address whether the remaining conditions also come under ORS
656.262(7)(a). We turn to whether claimant is entitled to interim compensation.

A worker is entitled to interim compensation if she has suffered a loss of earnings as a result of
a work-related injury. RSG Forest Products v. Jansen, 127 Or App 247 (1994). Such entitlement includes
new medical condition claims. Labor Ready, Inc. v. Mann, 158 Or App 666, 669 (1999). The first
installment of temporary disability compensation shall be paid no later than the 14th day after the
employer has notice or knowledge of the claim, if the attending physician authorized the payment of
temporary disability compensation. ORS 656.262(4)(a).

SAIF argues that, even if claimant perfected a new medical condition claim, he is not entitled to
interim compensation because his aggravation rights have run. SAIF contends that John R. Graham does
not require the result reached by the ALJ because the Board in that case decided that the claim had
to be reopened and did not address the specific issue of interim compensation.

In Graham, after the claimant's aggravation rights had expired on his original claim, he requested
that the carrier accept new medical conditions as part of his claim. The carrier expanded its acceptance
to include the new medical conditions. The claimant then requested that those new conditions be rated
" and closed under ORS 656.268.

Based on statutory interpretation, we concluded that benefits for a new medical condition claim
accepted after closure and reopened under ORS 656.262(7)(c) must be provided under ORS 656.262 and
ORS 656.268.  Accordingly, we held that the claimant's new medical condition claims should
be remanded for reopening under ORS 656.262(7)(c) and processing to closure under ORS 656.268,
whether or not aggravation rights had expired on the original claim. 51 Van Natta at 1745.

We see no reason why this new medical condition claim should be treated differently than the
one in Graham. That is, we find no reason why the fact that the claim in Graham was accepted and the
Board ordered it reopened under ORS 656.262 means that this new medical condition claim, which has
not yet been accepted or denied, means that it also does not come under ORS 656.262. Benefits
provided under ORS 656.262 include temporary disability and interim compensation. See ORS
656.262(4)(a). As explained above, the court has held that a new medical condition is entitled to interim
compensation. Consequently, the new medical condition claim here must be processed under ORS
656.262, entitling claimant to interim compensation.1

Thus, for the reasons discussed in Graham, we conclude that, as a new medical condition claim,
claimant is entitled to interim compensation even though his. aggravation rights have expired. As
claimant concedes, because the treating physician did not authorize time loss until November 16, 1999,
interim compensatlon begins on that date. See Fred Meyer v. Bundy, 159 Or App 44 (1999).2

1 We find no merit to SAIF's argument that, because claimant would not be substantively entitled to interim
compensation for his aggravation claim, he is not entitled to such benefits for a new medical condition. Because the new medical
condition claim is processed under ORS 656.262 rather than 656.273, whether or not aggravation rights have expired, we do not
look to any substantive entitlement under the aggravation claim in deciding this issue.

2 Claimant also argues that the holding in Bundy will be reversed in Menashe Corp. v. Crawford, 164 Or App 174 (1999),

and is preserving this issue in order to be able to argue that time loss is due as of September 3, 1999.

j
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Penalties and Attorney Fees

The AL] assessed a penalty after deciding that Graham was "on all fours” and SAIF's
disagreement with its holding did not rise to the level of legitimate doubt. SAIF also contests this
conclusion. :

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether, from a
legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v. Huntley,

106 Or App 107 (1991). If so, the refusal to pay is not unreasonable.

Here, although we have found that Graham applies to this case, SAIF correctly asserts that we
had not addressed the specific issue of entitlement to interim compensation in new medical condition
claims preceded by an original claim with expired aggravation rights. In the absence of such authority,
we find that SAIF had a legitimate doubt as to its legal liability for interim compensation. See, e.g.,
Richard R. Elizondo, 47 Van Natta 377 (1997). Thus, we do not assess a penalty.

Finally, claimant requests an attorney fee of $3,000 for services on review. SAIF opposes the
request, asserting that it is not reasonable under the factors set forth in OAR 438-015-0010(4). SAIF
contends that a fee of $1,000 to $1,200 is more reasonable.

We agree with SAIF. In particular, although the legal issues were complex, the value of the
interest was minimal because the case involved only interim compensation. Although providing skillful
argument, claimant's respondents brief was of average length and a small portion addressed the
penalty issue, for which claimant does not receive an attorney.fee. Based on these factors, we find that
a reasonable fee for claimant's attorney's services on review is $1,500, payable by SAIF.

ORDER
The AL]'s January 27, 2000 order is affirmed in part and reversed in part. That portion assessing

a penalty is reversed. The remainder of the order is affirmed. For services on review, claimant's
attorney is awarded an assessed fee of $1,500, to be paid by the SAIF Corporation.

July 7, 2000 Cite as 52 Van Natta 1245 (2000)

In the Matter of the Compensation of
CARTER G. HART, Claimant
WCB Case No. 97-07993
ORDER OF DISMISSAL
Ransom & Gilbertson, Claimant Attorneys
Julene Quinn (Saif), Defense Attorney !

Claimant requested Board review of Administrative Law Judge (ALJ) Lipton's April 17, 2000
order that upheld the SAIF Corporation's denial of his occupational disease claim for a mental disorder.
Claimant's attorney has advised us that claimant has died while this case was pending Board review.
Counsel is further unaware of any beneficiaries statutorily authorized under ORS 656.218 and ORS
656.204 to pursue a claim based on the decedent's occupational disease claim.

Based on these unrebutted répresentations, we conclude that there are no statutory beneficiaries
authorized to further pursue the deceased worker's claim. Accordingly, the request for Board review is
dismissed. SAIF v. Balcom, 162 Or App 325 (1999); Timothy D. Stone, 50 Van Natta 2421 (1998).

IT IS SO ORDERED.
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In the Matter of the Compensation of
QUINA F. TUCKER, Claimant
WCB Case No. 99-08144
' ORDER ON REVIEW
Philip H. Garrow & Janet H. Breyer, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Meyers.

Claimant requests review of Administrative Law Judge (AL]) Black's order that upheld the SAIF
Corporation's denial of her medical services claim for a cervical condition. On review, the issue is
compensability. We reverse.

FINDINGS OF FACT

Claimant sustained a compensable cervical and dorsal injury on August 25, 1992, while washing
windows as a housekeeper. Dr. Skotte, an osteopath, diagnosed cervical/dorsal myospasm. (Ex. 6).
SAIF accepted the claim as a "nondisabling” cervical and thoracic "strain.” (Ex. 13).

Claimant, on occasion, was also treated by another osteopath, Dr. Eschelbach, who practiced in
the same clinic as Dr. Skotte. Dr. Eschelbach had x-rays taken in March 1993, when claimant reported a
recurrence of numbness and tingling in the left hand. (Ex. 15). Dr. Eschelbach interpreted the film as
showing cervical spondylolisthesis. An MRI was taken and revealed small posterior disc protrusions at
C4-5 and C5-6 and minimal bulging at C6-7. The radiologist, Dr. Jett, indicated there was no apparent
cord impingement, compression or displacement and no stenosis. (Ex. 16).

Dr. Newby, a neurosurgeon, evaluated claimant's cervical condition in April 1993 and concluded
that the plain films of claimant's cervical spine were "unremarkable,” with minimal degenerative
changes. (Ex. 17-2). According to Dr. Newby, the MRI showed only slight bulging of the cervical discs
at the 4-5, 5-6 and 6-7 levels. Dr. Newby diagnosed a chronic cervical strain. (Ex. 18).

The claim was eventually reclassified to "disabling" in September 1993. (Ex. 24). Claimant, in
the meantime, received treatment from a physical medicine and rehabilitation specialist, Dr. Stewart,
and Dr. Belza, a neurosurgeon, for ongoing chronic neck pain. A repeat MRI scan of the cervical spine
was performed in April 1994 and was interpreted as "normal," except for a small paramedian extrusion
at C4-5. (Ex. 39). Because of claimant's persistent neck pain and reports of numbness in the upper
extremities, another cervical MRI was taken in January 1995. (Ex. 53). The radiologist, Dr. Drutman,
‘reported that there was no significant change from the April 1994 MRI scan.

On February 13, 1995, the claim was closed by Notice of Closure that awarded 11 percent
unscheduled permanent disability. (Ex. 55). Claimant requested reconsideration that resulted in a
medical arbiter's examination by Dr. Marble. (Ex. 58). Although he had no x-rays available for review,
Dr. Marble interpreted the MRI reports as describing changes consistent with early degenerative disc
disease at C4-5, C5-6, and C6-7. (Ex. 58-5). On August 25, 1995, an Order on Reconsideration reduced
claimant's permanent disability award to zero. (Ex. 59-2).

In December 1995, the Board approved a Claim Disposition Agreement (CDA), in which
claimant released her rights to compensation for "all past, present, and future conditions, except
compensable medical services," for a specific sum of money. (Ex. 60). :

Thereafter, there are no records of medical treatment present in the record until January 1999,
when claimant sought treatment for neck pain. Dr. Eschelbach assumed care of claimant, reporting on
January 26, 1999 that he had been "retaking care” of claimant since September 1998. Dr. Eschelbach
diagnosed an acute flare of cervicodorsal myospasm. (Ex. 64).

In the ensuing months, claimant also reported left shoulder pain, for which Dr. Eschelbach
referred claimant to Dr. Belza. In May 1999, Dr. Belza reported a history that claimant had neck pain
and arm symptoms that had not changed over time, but that, in July 1998, claimant had fallen to the
ground and scraped her nose. Dr. Belza wrote that this had aggravated symptoms in the second and
third fingers of the hands. (Ex. 72). Diagnosing left shoulder pain, Dr. Belza recommended another
MRI scan of the cervical spine to determine whether claimant had aggravated her cervical condition.
That MRI revealed small protrusions at C4-5 and C5-6. (Ex. 74).
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In June 1999, Dr. Eschelbach requested approval of palliative care. (Ex. 79).

Dr. Belza opined on June 21, 1999 that claimant’'s neck symptoms and cervical radlculopathy had
been aggravated by the July 1998 fall. According to Dr. Belza, the left shoulder symptoms were a "new”
condition. (Ex. 80).

In July 1999, SAIF disapproved the palliative care request. (Ex. 83). Claimant then returned to
Dr. Skotte's care in September 1999. (Ex. 94). In October 1999, claimant requested a modified Notice of
Acceptance to include a C4-5 disc protrusion, ulnar nerve pain, left shoulder pain, cervical dorsal
myospasm, and cervical strain.

After an examining physician, Dr. Rich (who, along with Dr. Marble, had examined claimant on
behalf of SAIF in November 1999) opined that claimant's ongoing symptoms were due to degenerative
disc disease, SAIF issued a denial on December 22, 1999 of the conditions asserted to be compensable.
SAIF alleged that the August 1992 injury was not the major contributing cause of the disputed
conditions or of the need for treatment for these conditions. (Ex. 106). Claimant requested a hearing.

CONCLUSIONS OF LAW AND OPINION

The parties framed the issue at hearing as concerning the causal relationship between medical
services for claimant's cervncal dorsal myospasm and C4-5 disc herniation and her original compensable
injury in August 1992.1 The ALJ upheld SAIF's denial of medical services, finding that claimant had
failed to establish that her 1992 neck injury remained the major contributing cause of the need for
treatment of her cervical conditions. In so doing, the AL].evaluated the opinions of claimant's attending
physicians, Drs. Skotte and Eschelbach, who opined that claimant's current need for treatment was due
to the original compensable injury, and determined that they were unpersuasive.

On review, relying on the medical opinions of Drs. Skotte and Eschelbach, claimant contends
that a preponderance of the evidence establishes that her current cervical condition is compensably
related to the original injury in 1992. For the following reasons, we agree with claimant's contention
and conclude that claimant's current medical treatment is compensable.

In determinin§ whether claimant's current medical treatment was compensable, the AL] applied
ORS 656.005(7)(a)(B).~ The initial issue is whether the AL]J correctly applied the major contributing
cause standard of that statute. In order for ORS 656.005(7)(a)(B) to apply, the compensable 1992 injury
must have "combined” with a preexisting condition to cause or prolong disability or a need for
treatment. Therefore, at a minimum, the statute requires the presence of a "preexisting condition” and a
combination of that condition with the compensable injury.

The primary evidence concerning the etiology of claimants alleged degenerative condition came
from Dr. Marble and Dr. Rich. In their initial report, Drs. Rich and Marble stated that all of claimant's
MRI scans showed "early degeneration” at C4-5, C5-6 and C6-7. (Ex. 104-5). In a separate report, Dr.
Rich later attributed claimant's cervical complaints to multi-level degenerative disease. (Ex. 105-2).

1 As previously noted, the parties entered into a CDA in 1995 by which claimant released her rights to all workers
compensation benefits, with the exception of compensable medical services, for "all past, present, and future conditions.” (1996).
However, pursuant .to the express terms of ORS 656.236(1) and OAR 438-009-0001(1), a CDA can have no effect on a claimant's
right to future medical benefits for any condition compensably related to the accepted claim. See Lynn Amstutz, 50 Van Natta 1436
(1998).

2‘That statute provides:

“If an otherwise compensable injury combines at any time with a preexisting condition to cause or prolong disability or a
need for treatment, the combined condition is compensable only if, so long as and to the extent that the otherwise
compensable injury is the major contributing cause of the disability of the combined condition or the major contributing
cause of the need for treatment of the combined condition.”
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The Rich/Marble panel, however, specifically stated that claimant's imaging studies were "not”
available for review. (Ex. 104-5). Therefore, the panel's attribution of claimant's cervical condition to
degenerative disease was based on an interpretation of written reports describing the findings of various
MRI scans conducted throughout the course of the claim. However, the Rich/Marble panel does not
explain how the reports of the various studies establish "early degeneration" of various levels of the
cervical spine. Indeed, as noted by claimant, most of the reports of the multiple imaging studies show
minimal, if any, degenerative disease. (Exs. 16, 17-2, 39, 53, 74).

In any event, even assuming that claimant, in fact, has significant degenerative disease in the
cervical spine, the record does not establish that it preexisted the compensable 1992 injury. The
Rich/Marble panel never confirmed that it did. (Exs. 104, 105, 109). Moreover, even assuming the
alleged degenerative condition preexisted the 1992 injury, no physician confirmed that it "combined”
with the compensable injury to cause disability or a need for treatment.

_Considering the state of the medical evidence, we disagree with the AL]'s application of ORS
656.005(7)(a)(B). Because that statute does not apply, we apply a material contributing cause standard in
determining whether treatment for claimant's cervical condition is compensably related to the 1992
injury. See Albany General Hospital v. Gasperino, 113 Or App 411 (1992); Antonio E. Sanchez, 50 Van Natta
967, 968 (1998); Ronald L. Ledbetter, 47 Van Natta 1461 (1995) (major contributing cause standard of ORS
656.005(7)(a)(B) applies only if there is evidence that a compensable injury combined with a preexisting
condition).

Because of the multiple potential causes of claimant's need for treatment and the apparent gap
in medical treatment, the causation issue presents a complex medical question that must be resolved on
the basis of expert medical evidence. See Uris v. Compensation Dept., 247 Or 420 (1967); Barnett v. SAIF,
122 Or App 281 (1993). In evaluating the medical evidence concerning causation, we rely on those
opinions which are both well-reasoned and based on accurate and complete information. Somers v.
SAIF, 77 Or App 259 (1986). In addition, we generally give greater weight to the opinion of a worker's
treating physician, absent persuasive reasons to do otherwise. Weiland v. SAIF, 64 Or App 810 (1983).
Here, we do not find persuasive reasons not to give greater weight to the opinions of Dr. Skotte and Dr.
Eschelbach, who have both treated claimant.

Dr. Skotte agreed with the contents of a concurrence letter from claimant's attorney that
confirmed that claimant had treated with his office beginning in September 1992 for her upper back and
neck injury. Dr. Skotte also confirmed that the diagnosis in September 1992 was cervical dorsal
myospasm and that that diagnosis was still applicable. Dr. Skotte further agreed that claimant had
treated periodically from September 1992 to the present and that claimant's current neck and upper back
condition and need for treatment were still due to the August 1992 injury. (Ex. 107-1).

This conclusion was based on the similarity of claimant's diagnosis, complaints and findings
over time, the lack of intervening injuries or incidents of a "significant" nature,3 Dr. Skotte's assessment
that claimant was a straightforward historian, and the MRI scans over the years that have shown mild
protrusions at C4-5 and C5-6. (Ex. 107-2). According to Dr. Skotte, the disc protrusions "may be"
responsible for claimant's ongoing. symptoms and it was "possible” that the 1992 injury left scarring of
the cervical/dorsal muscle tissue. Dr. Skotte confirmed, however, that, whatever the underlying cause,
claimant's need for treatment was due to the original 1992 injury based on the "continuation of
consistent symptoms and physical findings.” Id. :

The ALJ discounted Dr. Skotte's opinion because of the expressions of medical possibility in his
concurrence letter and because the gap in medical records between the 1995 CDA and the resumption of
treatment in 1999 cast doubt on the alleged continuation of consistent symptoms. We disagree with the
ALJ's criticisms of Dr. Skotte's report.

3 we acknowledge Dr. Belza's statement that a July 1998 fall aggravated claimant's cervical symptoms. (Ex. 80).
However, the record does not contain any further input from Dr. Belza apart from his brief comments in the above chart note. In
addition, no other physician has attributed any significance to the July 1998 event. Under these circumstances, we do not consider
the July 1998 incident to have been a "significant” intervening injury.
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Although Dr. Skotte used the words "may be" and "possible,” he also listed several other
reasons for his conclusion that claimant's current treatment was related to the original injury, such as
the consistent dlagnoms, complaints and physical. findings, the lack of significant intervening injuries,
lack of secondary gain, and continuation of consistént symptoms and physical findings. Given these
.other reasons for Dr. Skotte's opinion, we do not find that the isolated references to medical possibility
render Dr. Skotte's overall opinion tentative or unpersuasive.

Nor do we find the gap in medical records constitutes a break in consistent medical treatment.
Claimant credibly testified that she sought treatment on a fairly regular basis between 1995 and 1999.
(Tr. 15). Claimant further testified that her private insurance companies paid her medical bills during
this interim period. (Tr. 14). In light of this unrebutted testimony, and Dr. Skotte's report that claimant
had sought treatment periodically between 1992 and the present, we conclude that Dr. Skotte's opinion
was based on an accurate history. Moreover, because it is well reasoned and based on accurate and
complete information, we further find Dr. Skotte's opinion persuasive.

Dr. Skotte's opinion is supported by Dr. Eschelbach, who not only concurred with Dr. Skotte's
opinion, but also concluded that the 1992 injury was the major contributing cause of the need for
treatment for claimant's cervical and upper back condition. (Ex. 108). We find it significant that both
Dr. Skotte and Dr. Eschelbach have the advantage of having treated claimant contemporaneously with
the 1992 injury and also in connection with the current round of treatment in 1999. See Kienow’s Food
Stores v. Lyster, 79 Or App 416, 421 (1986).

The opposing medical evidence is provided by Drs. Rich and Marble. However, their initial
report was contradictory in that, at one point, they attributed claimant's cervical symptoms to the
compensable injury and, at another, to the alleged degenerative condition. (Ex. 104-7, 10). Although
Dr. Rich subsequently clarified his opinion (Ex. 105, 109), we do not find his attribution of claimant's
condition to degenerative disease more persuasive than the evidence from Drs. Skotte and Eschelbach,
given that Dr. Rich did not review the actual imaging studies taken during the course of claimant's
treatment. (Ex. 104-5). Moreover, Dr. Rich's opinion does not consider claimant's credible, unrebutted
history that she periodically sought medical treatment from 1992 to the present, including the period
from 1995 to 1999.

Accordingly, we find that a preponderance of the medical ev1dence proves that claimant's
current medical treatment is materially related to the compensable 1992 injury.4 Therefore, we conclude
that this treatment is compensable. Thus, we reverse the AL]J's decision upholding SAIF's denial.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review. ORS
656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant’s attorney’s services at hearing and on review regarding
the compensability issue is $4,500, payable by SAIF. In reaching this conclusion, we have particularly
considered the time devoted to the case (as represented by the record and claimant's appellate briefs),
the complexity of the issue, the value of the interest involved, and the risk that counsel may go
uncompensated.

ORDER
The AL]J's order dated March 13, 2000 is reversed. SAIF's denial is set aside and the claim is

remanded to SAIF for processing in accordance with law. For services at hearing and on review,
claimant's attorney is awarded an assessed fee of $4,500, to be paid by SAIF.

4 Even if we applied the major contributing cause standard of ORS 656.005(7)(a)(b), we would still conclude that the
opinions of Drs. Skotte and Eschelbach prove the compensability of claimant's current medical treatment.
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In the Matter of the Compensation of
GEORGE M. BROWN, Claimant
WCB Case No. 99-04980
ORDER ON REVIEW
Patrick K. Mackin, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Meyers.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Menashe's order that
set aside its denial of claimant's right ankle injury claim. Specifically, SAIF contends that the language
in the "Order” portion of the ALJ's order is overbroad and should be corrected. In his brief, claimant
moves for dismissal of SAIF's request for review and seeks imposition of sanctions under ORS 656.390
for an allegedly "frivolous” request for review. On review, the issues are whether the ALJ's order
should be modified, motion to dismiss, and sanctions. We deny claimant's motion to dismiss! and
request for sanctions and modify the ALJ's order.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact" with the following supplementation.

On February 4, 1999, claimant filed a claim for a right ankle injury that allegedly occurred on
January 13, 1999. SAIF denied the claim on June 7, 1999, providing the following rationale:

"You [claimant] filed a claim for an injury to your right ankle which occurred on or about
January 13, 1999, while you were employed at ***. We are unable to accept your claim
for the following reasons:

"You have preexisting medical conditions diagnosed as probable right ankle fracture with
distal tibiofibular syndesmosis injury and advanced degenerative changes secondary to
tibiotalar mismatch in the ankle mortise. Your work injury combined with the preexisting
condition(s), but your work injury is not the major cause of the combined condition.” (Ex. 11)
(emphasis added).

Claimant requested a hearing, at which time he requested that the denial be set aside and that
penalties and fees be assessed. (Tr. 1).

CONCLUSIONS OF LAW AND OPINION

The ALJ first determined that an incident of injury occurred on ]anuary 13, 1999 as alleged by
claimant. The ALJ then wrote:

"The next issue is whether the fall resulted in a condition requiring medical services or
disability. Claimant saw a doctor for the right ankle two weeks before the accident. X-
rays showed preexisting severe arthritic changes in the ankle with moderate subtalar
arthritic changes.  Dr. Beaman's surgery included right ankle arthrodesis and
debridement, right subtalar joint for right ankle and subtalar athrosis. Dr. Beaman
concluded the January 13, 1999 injury made the preexisting condition symptomatic, but
‘the preexisting condition was the major cause of the need for treatment or dlsablhty
This condition is not compensable.” ORS 656.005(7)(a)(B).

Although finding the "combined condition” not compensable (which was the basis for SAIF's -'

denial), the AL] proceeded to address claimants contention that his injury caused a right peroneal
tendon tear. In so doing, the ALJ rejected SAIF's contention that the compensability of this condition
should not be decided because the condition was not diagnosed until after its denial and it was never
asked to accept the condition. The ALJ determined that "tendon tear” was properly considered in the
case because the entire claim had been denied and, thus, any evidence that established an injury on
January 13, 1999 that required medical services or disability may be considered.

Twe agree with SAIF that there is no basis for dismiséing its request for review. Thus, we deny claimant's motion to
dismiss.
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The AL]J then determined that claimant had proved by a preponderance of the evidence that he
suffered a right peroneal tendon tear at work on January 13, 1999. Thus, the AL] determined that the
condition was compensable. In the Order portion of his Opinion and Order, the AL] wrote:

"SAIF Corporation's June 7, 1999 denial is set aside and the claim is remanded to the
SATF Corporation for acceptance of a right ankle peroneal tendon tear."

On review, SAIF notes the portion of the AL]'s order that upheld its denial of the "combined
condition,” but also observes that the order portion of the AL]J's order set aside its denial and remanded
the claim for acceptance of a right ankle peroneal tendon tear. SAIF asserts that the order portion of the
AlJ's order is "overbroad" and contradictory in that it set aside the denial even though the AL]J
determined that the "combined condition” was not compensable. SAIF, therefore, requests that we
correct the alleged contradiction in the AL]J's order.

We agree with the SAIF that the "Order" portion of the ALJ's order requires modification.
Although the order remands for acceptance of the right ankle peroneal tendon tear (the only condition
determined to be compensable), it also sets aside SAIF's denial without apparent limitation. This is
inconsistent with other portions of the order because the "combined condition” aspect of the denial was
upheld in the body of the AL]'s order. Therefore, we find that the "Order" portion of the AL]'s order
should be modified to reflect that SAIF's denial is set aside to the extent that it denied a right peroneal
tendon tear and that this portion of the claim should he remanded to SAIF for acceptance. The denial,
however, should be upheld to the extent that it denied a "combined condition.”

ORDER

The AL]'s order dated March 16, 2000, for which reconsideration was denied on April 3, 2000,
is modified in part and affirmed in part. The "ORDER" portion of the AL]'s order is modified to read:
"SAIF's June 7, 1999 denial is set aside to the extent that it denied a right peroneal tendon tear and the
claim is remanded to SAIF Corporation for acceptance and processing in accordance with law. The
denial is upheld to the extent that it denied claimant's combined condition.” The remainder of the AL]J's
order is affirmed.

21 light of our determination that the AL]J's order should be modified, it follows that SAIF's request for review was not
“frivolous”. Accordingly, we deny claimant’s request for sanctions under ORS 656.390.

July 7, 2000 ' Cite as 52 Van Natta 1251 (2000)

In the Matter of the Compensation of
PAUL D. HAMILTON, Claimant
WCB Case No. 99-05803
SECOND ORDER DENYING RECONSIDERATION
Jon C. Correll, Claimant Attorney
Reinisch, et al, Defense Attorneys .

On June 26, 2000, we denied claimant's request for reconsideration of our May 16, 2000 Order
on Review that had affirmed an Administrative Law Judge's (AL]'s) order that upheld the self-insured
employer's denial of his injury claim for a neck condition. In reaching our conclusion, we reasoned
that, although claimant's request was mailed to the Board on June 15, 2000 (within 30 days of our May
16, 2000 order), we did not receive the request until June 16, 2000, which was the day after our
authority to further consider our decision had expired. Relying on the "mail box rule,” claimant asserts
that, because his request was postmarked on June 15, 2000, his request "is lawful and within limits of
the 30 day period.”

As acknowledged in our previous order, claimant mailed his initial request for reconsideration to
the Board on June 15, 2000 (within 30 days of our May 16, 2000 order). However, as explained in our
prior decision, the mere act of mailing a request for reconsideration of a Board order does not suspend
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the running of the 30-day statutory appeal period.1 Instead, that 30-day appeal period continues to run
unless another Board order issues within that appeal period that either withdraws, "stays," reconsiders,
or otherwise modifies the initial Board order.

Here, as we previously explained in our June 26, 2000 order, claimant's request was not brought
to our attention until after the 30-day statutory appeal period had expired. Thus, by that time, our
authority to further consider our May 16, 2000 order had ended.

Accordingly, as supplemented herein, we adhere to our June 26, 2000 order that denied
claimant's motion for reconsideration.

IT IS SO ORDERED.

1 The "Notice of Appeal” paragraph on Page 4 of our May 16, 2000 order stated that a dissatisfied party could mail (by
registered or certified mail) a petition for judicial review with the State Court Administrator. Claimant's June 15, 2000 request was
mailed within that 30-day period. Nevertheless, because claimant addressed his request to the Board and entitled that request as
"Claimant's Brief,” we interpret his initial submission as a request for reconsideration of our May 16, 2000 order, rather than a
petition to the Court of Appeals for judicial review of our order.

2 As we observed in our June 26, 2000 order, had we retained authority to reconsider our May 16, 2000 decision, we
would continue to adhere to our prior conclusion that the persuaswe medical evidence does not support a determination that
claimant's neck condition is compensable.

July 7, 2000 _Cite as 52 Van Natta 1252 (2000)

In the Matter of the Compensation of
STELLA T. YBARRA, Claimant
WCB Case No. 99-07856
ORDER OF DISMISSAL
Reinisch, et al, Defense Attorneys

Claimant, pro se, has requested Board review of Administrative Law Judge Crummé's May 16,
2000 order.] Contending that claimant neglected to provide notice of her appeal to all parties to the
proceedmg within 30 days of the ALJ's order, the insurer moves for dismissal of the request for Board
review. Because the record does not establish that all parties received timely notice of claimant's
request, we dismiss.

FINDINGS OF FACT

On May 16, 2000, the AL] issued an Opinion and Order that: (1) upheld the insurer's denial of a
right rotator cuff tear; and (2) set aside the insurer's denial of a cervical-thoracic strain. Copies of that
order were mailed to claimant, claimant's then-attorney, the employer, the insurer and its attorney. The
order contained a statement explaining the parties' rights of appeal, including a notice that a request for
review must be mailed to the Board within 30 days of the AL]'s order and that copies of the request for
review must be mailed to the other parties within the 30-day appeal period.

On June 15, 2000, the Board received claimant's letter by certified mail requesting Board review
of the ALJ]'s May 16, 2000 order. Claimant's request, which was enclosed in an envelope postmarked
June 13, 2000, did not indicate that copies had been provided to the other parties to the proceeding.

On June 16, 2000, the Board mailed its computer-generated letter to all parties acknowledging its
receipt of a request for Board review.

1 The order was initially issued on May 13, 2000, but wés withdrawn and reissued as corrected on May 16, 2000.
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CONCLUSIONS OF LAW AND OPINION

An Al]'s order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the ALJ. ORS 656.295(2).

Compliance with ORS 656.295 requires that statutory notice of the request be mailed or actual
notice be received within the statutory period. Argonaut Insurance Co. v. ng, 63 Or App 847, 852
(1983). The failure to timely file and serve all parties with a request for Board review requires dismissal,
Mosley v. Sacred Heart Hospital, 113 Or App 234, 237 (1992), except that a non-served party's actual notice
of the appeal within the 30-day period will save the appeal. See Zurich Ins. Co. v. Diversified Risk
Management, 300 Or App 47, 51 (1985); Argonaut Insurance Co. v. King, 63 Or App at 853.

Here, the 30th day after the ALJ's May 16, 2000 order was June 15, 2000. Inasmuch as
claimant's request for review was mailed by certified mail to the Board on June 13, 2000, within 30 days
of the AL]'s May 16, 2000 order, it was timely filed. See ORS 656.289(3); 656.295(2); OAR 438-005-
0046(1)(b).

However, the record fails to establish that the other parties to the proceeding before the ALJ
were provided with a copy, or received actual knowledge, of claimant's request for review within the
statutory 30-day period. Rather, based on the insurer's counsel's submission, the insurer's first notice
apparently occurred when it received a copy of the Board's June 16, 2000 letter acknowledging
claimant’s request for review. Under such circumstances, the employer's notice of claimant's appeal is
untimely. Loris D. Whitton, 49 Van Natta 2183 (1997).

Consequently, we conclude that notice of clalmant s request was not provided to the other
parties within 30 days after the ALJ's May 16, 2000 order.2 Therefore, we lack jurisdiction to review the
ALJ's order, which has become final by operation of law. See ORS 656.289(3); 656.295(2).

Finally, we are mindful that claimant has requested review without benefit of legal
representation. We further realize that an unrepresented party is not expected to be familiar with
administrative and procedural requirements of the Workers' Compensation Law. However, instructions
for requesting review were clearly stated in the AL]'s order. Moreover, we are not free to relax a
jurisdictional requirement. Alfred F. Puglisi, 39 Van Natta 310 (1987); Julio P. Lopez, 38 Van Natta 862
(1986).

Accordingly, the request for Board review is dismissed.

IT IS SO ORDERED.

2 In the event that claimant can establish that she provided notice of her request for Board review to the other parties to
the proceeding within 30 days after the AL]'s May 16, 2000 order, she may submit written information for our consideration.
However, we must receive such written information in sufficient time to permit us to reconsider this matter. Because our authority
to reconsider this order expires within 30 days after the date of this order, claimant must file her submission as soon as possible.
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In the Matter of the Compensation of
LARA COYLE, Claimant
WCB Case No. 99-02706
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

The insurer requests review of Administrative Law Judge (ALJ]) Hazelett's order that set aside its
denial of claimant's current right knee condition. Claimant cross-requests review of that portion of the
ALJ's order that awarded a $2,500 attorney fee; claimant seeks an attorney fee award of $3,500. On
review, the issues are the propriety of the denial, compensability and attorney fees. We reverse.

FINDINGS OF FACT
We adopt the AL]'s findings of fact. We briefly summarize the pertinent facts as follows.

Claimant compensably m]ured her right knee on May 31, 1998. On July 7, 1998, the insurer
accepted a dlsablmg right medial meniscus tear. During surgery on the knee, Dr. Kaesche found no tear
of the medial meniscus. He changed his diagnosis from a tear to arthritis and strain of the right knee.
Dr. Hardiman examined claimant's right knee on September 22, 1998 and believed claimant's right knee
.problems were related to chondromalacia. Dr. Hardiman performed an arthroscopic evaluation and
debridement of the right knee on October 30, 1998.

Claimant was examined, on behalf of the insurer, by Drs. Tesar and Brooks on March 4, 1999.
On March 29, 1999, the insurer corrected its July 7, 1998 acceptance, indicating that it was accepting a
contusion of the right knee. (Ex. 27). On the same date, the insurer issued a denial of claimant's
current right knee condition, stating that the current need for treatment of the right knee was due to
preexisting early degenerative arthritis of the right knee. The denial stated that medical information
indicated that claimant had recovered completely from the effects of the accepted right knee contusion.
(Ex. 28). An April 28, 1999 Notice of Closure closed the claim. (Ex. 30A). :

Dr. Thomas performed a review of claimant's medical records and issued a report on June 24,
1999. '

CONCLUSIONS OF LAW AND OPINION

The AL]J found that the insurer issued an invalid preclosure denial of the claim. The ALJ also’

addressed the merits, however, and found that claimant's compensable injury remained the major
contributing cause of her current right knee condition.

On Board review, the insurer argues that its denial was not an invalid preclosure denial and
specnflcally argues that, at the time the denial was issued, the medical evidence supported a conclusion
that the chondromalacia condition was separate or severable from the accepted contusion. The insurer
also contends that the claim is not compensable on the merits.1

Generally, preclosure denials are disfavored but, if they pertain to a condition separate or
severable from the accepted condition, they are procedurally valid. See Corinne L. Birrer, 51 Van Natta
163 on recon 51 Van Natta 467 (1999); Zora A. Ransom, 46 Van Natta 1287 (1994) (preclosure denial was
proper where the medical evidence unequlvocally indicated that the claimant's current condition was
not related to the accepted condition).2

Here, the ALJ found that the evidence did not establish that the current condition was unrelated
to the accepted contusion. Drs. Tesar and Brooks opined that claimant's preexisting condition combined

1 The insurer also argues on page 3 of its appellant's brief that no claim was ever made for chondromalacia. Because this
issue was not raised before the ALJ, we are not inclined to address it. See Stevenson v. Blue Cross of Oregon, 108 Or App 247, 252
(1991). In any case, the insurer issued a denial of the current right knee condition and then litigated compensability of that condi-
tion at the hearing without objection. Under such circumstances, we find that the insurer has waived any potential procedural
challenge to claimant's request for hearing. Thomas v. SAIF, 64 Or App 193 (1983); Ezra ]. Tolman, 52 Van Natta 310 (2000).

2 Because the accepted condition was not a "combined" condition, ORS 656.262(7)(b) does not permit a preclosure demal
Croman Corp. v. Serrano, 163 Or App 136 (1999).
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with her injury to prolong her condition and need for treatment. They believed that 12 weeks after the
May 31, 1998 injury, claimant's symptoms from the compensable contusion would have resolved and
that the major contributing cause of her current condition and need for treatment was her preexisting
early arthritis. (Ex. 26-8). Dr. Kaesche, claimant's attending physician immediately after the May 1998
compensable injury, concurred with Drs. Tesar and Brooks. (Ex. 31-2).

Dr. Thomas, an orthopedic surgeon, performed a review of claimant's medical records on behalf
of the insurer. Dr. Thomas opined that the preexisting condition was the major contributing cause of
claimant's present need for treatment. (Ex. 33-4).

Dr. Hardiman, claimant’s current attending physician, opined that claimant's compensable
injury was greater than 51 percent responsible for her current condition. (Exs. 30; 32; 35-17). Dr.
Hardiman first saw claimant on September 22, 1998. At his deposition, Dr. Hardiman agreed that the
basis for his opinion was that claimant did not have symptoms before the injury, but did have
symptoms following the injury. (Ex. 35-14).

After reviewing the medical evidence, we are not persuaded by the opinion of Dr. Hardiman.
Dr. Hardiman did not examine claimant until September 22, 1998, three and a half months after the
May 31, 1998 injury. In addition, based on his deposition testimony, Dr. Hardiman based his opinion
regarding causation of the current condition in large part upon the temporal relationship between the
injury and the symptoms. Such an opinion is unpersuasive. See Allie v. SAIF, 79 Or App 284, 288
(1986) (causation cannot be inferred from temporal relationship alone). The remaining medical evidence
in the record does not support compensability.

Based on the persuasive medical evidence in this record, we conclude that a preponderance of
the evidence (from Drs. Tesar, Brooks, Kaesche and Thomas) supports a conclusion that claimant's
current right knee condition is separable from and unrelated to the accepted right knee condition. In
addition, based on the same evidence, we conclude that claimant's right knee condition is not
compensable. Accordingly, we find that the insurer's denial of claimant's current right knee condition is
not invalid and should be upheld.3

ORDER

The ALJ's order dated December 9, 1999 is reversed. The insurer's denial is reinstated and
upheld. The ALJ's attorney fee award is also reversed.

3 Because we have found that the medical evidence in existence both before and after the denial issued supports our
conclusion that the denial is valid, we need not address the insurer's argument that only medical evidence in existence at the time
the preclosure denial issued can be considered to determine the validity of the denial.

July 10, 2000 : Cite as 52 Van Natta 1255 (2000)

In the Matter of the Compensation of
ROBERT J. VEGA, Claimant
WCB Case Nos. 99-00670 & 99-00079
ORDER ON RECONSIDERATION
Welch, Bruun & Green, Claimant Attorneys
Lundeen, et al, Defense Attorneys
Reinisch, MacKenzie, et al, Defense Attorneys

Claimant has requested reconsideration of our May 11, 2000 Order on Review that affirmed an
Administrative Law Judge's (AL]'s) order that: (1) upheld AIG's denial of his aggravation claim for his
current right upper extremity conditions; and (2) upheld Liberty Northwest Insurance Corporation's
denial of his occupational disease claim for the same conditions. On reconsideration, claimant
contended that we did not "address the substantive merits of the evidence." Consequently, we
withdrew our May 11, 2000 order and allowed the carriers an opportunity to respond. Having received
the carriers' responses, we proceed with our reconsideration.

On reconsideration, we disagree with claimant’s argument that we did not address the merits of
this case. In our order, we first "adopted and affirmed" the order of the AL]. By doing that, we have
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set forth the facts and conclusions relied on in this case. See Jorge Pedraza, 49 Van Natta 1019 (1997);
George v. Richard's Food Center, 90 Or App 639 (1998) (An order on review need not set forth its own
findings of fact and conclusions if it affirms or adopts an administrative law judge's order that is itself
sufficient for substantial evidence review). Accordingly, because we have previously considered
claimant's arguments prior to adopting the order of the AL]J, and because claimant raises no new
arguments on reconsideration, we adhere to our prior order.

Therefore, as supplemented herein, we republish our prior order in its entirety. The parties’
rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

July 11, 2000 _ Cite as 52 Van Natta 1256 (2000)

In the Matter of the Compensation of
KENNETH G. CULP, Claimant
Own Motion No. 66-0066M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

On June 27, 2000, the SAIF Corporation submitted claimant's request for medical benefits
relating to his November 28, 1951 spinal cord injury. SAIF recommends reopening of this claim under
our Own Motion authorlty for the provision of home site modifications. In addition, SAIF recommends
that the claim remain open until medical services are no longer required.

Inasmuch as claimant sustained a compensable industrial injury prior to January 1, 1966, he does
not have a lifetime right to medical benefits pursuant to ORS 656.245. William A. Newell, 35 Van Natta
629 (1983). However, the Board has been granted own motion authority to authorize medical services
for compensable injuries occurring before January 1, 1966. See ORS 656.278(1).

In order to establish compensability of medical services, a claimant must prove both the
necessary causal relationship between the medical services and the compensable injury and the
reasonableness and necessity of the medical services. See ORS 656.245; Van Blokland v. Oregon Health
Services University, 87 Or App 696, 698 (1987). Where reasonable and necessary, remodeling services to
accommodate a claimant's disabilities are compensable medical services. SAIF v. Glubrecht, 156 Or App
339, 349-50 (1998) (holding that text and context of ORS 656.245(1)(b) revealed legislature's intent to
compensate, as "prosthetic appliances, braces and supports,” a quadriplegic claimant for expenses of
remodeling a house to accommodate a wheelchair and other quadriplegia-related devices); see also
Stoddard v. Credit Thrift Corporation, 103 Or App 283 (1990) (holding that the fact that the claimant who
was rendered a quadriplegic as result of work-related injury would require assistance of care givers after
his house was remodeled to make it more accessible did not make remodeling costs noncompensable).

Here, claimant's compensable injury resulted in partial paralysis of the lower extremities.
Additionally, he developed osteomyelitis which required a below-the-knee amputation of his right
leg. These injuries eventually resulted in a permanent total disability award. The modifications to
claimant's home are required to assist with his everyday living and care. Considering such
circumstances, we find that the requested medical services are reasonable and necessary and causally
related to the compensable injury. Accordingly, claimant's claim is reopened to provxde the above
medical services. See OAR 438-012-0037.

This order shall supplement our June 26, 1992 and May 28, 1998 orders that previously reopened
claimant's 1951 claim for the payment of medications, office visits, tests, medical supplies, prescriptions,
prosthetic supplies, and medical treatment for claimant's right olecranon bursitis. Claimant's claim shall
remain reopened to provide medical services that are found to be reasonable and necessary and causally
related to the compensable injury. Authorization for these medical services shall continue on an ongo-
ing basis for an indefinite period of time, until there is a material change in treatment or other circum-
stances. After those services are provided, SAIF shall close the claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.
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In the Matter of the Compensation of
DONALD C. JOHNSON, Claimant
WCB Case No. 98-08935
ORDER ON REVIEW
Reinisch, MacKenzie, et al, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

Claimant, pro se, requests review of those portions of Administrative Law Judge (AL]) Otto’s
order that: (1) upheld the self-insured employer's denial of his cervical disc syndrome and C6-7 disc
herniation conditions as part of his May 1998 accepted cervical injury claim; and (2) found that claimant
was not entitled to interim compensation benefits from February 22, 1999 through May 10, 1999. With
his brief, claimant submitted copies of a medical record, a letter from the employer to claimant, and a
"post-ALJ's order” letter from a physician. We treat such submissions as a motion to remand to the AL]
for the taking of additional evidence. On review, the issues are remand, compensability and
interim compensation.

We adopt and affirm the AL]J's order with the following supplementation regarding the remand
issue.

Claimant has provided this additional medical documentation in support of his claim that his
1991 accepted low back injury is the major contributing cause of his current conditions and that his
treating physician took him off work on February 4, 1999 for surgery. To the extent that these records
were not presented as evidence at the hearing, we treat these submissions as a request for remand for
the admission of additional evidence. Judy A. Britton, 37 Van Natta 1262 (1985).

Our review is limited to the record developed by the AL]. We may remand to the ALJ for the
taking of additional evidence if we determine that the record has been improperly, incompletely or
otherwise insufficiently developed. ORS 656.295(5). However, to merit remand for consideration of
additional evidence it must be clearly shown that relevant, material evidence was not obtainable with
due diligence at the time of the hearing. Compton v. Weyerhaeuser Co., 301 Or 641 (1986).

The first submission of additional evidence by claimant is the document dated January 7, 1999
scheduling claimant’s neck surgery for February 4, 1999. The second document is a letter dated
April 10, 2000 from Dr. Bert to "To Whom it May Concern” stating that claimant was off work due to his
surgery on February 4, 1999 for his disc surgery. The third submission is a letter dated January 7, 1999
from the employer to claimant placing him on light duty for three months and requiring a job change as
of April 7, 1999.

We are not convinced that these submissions were not obtainable with due diligence at the time
of hearing, which was continued to allow the parties to submit additional evidence regarding the interim
compensation issue until January 26, 2000. In other words, the record does not provide a persuasive
reason why claimant could not have obtained these documents or a similar letter from Dr. Bert before
the hearing and submitted the documents-at that time.

In addition, even if we were to consider these documents, they would not change the result.
Records of claimant's surgery were already admitted into the record. The fact that Dr. Bert had placed
claimant on light duty on December 7, 1998, prior to the February 4, 1999 surgery, was already admitted
into the record. (Ex. 20a-2). Finally, even if we were to consider Dr. Bert's April 10, 2000 letter
indicating that claimant was off work on February 4, 1999 as an authorization of time loss, such a
retroactive authorization would be ineffective.l

1 ORS 656.262(4)(g) provides:

"Temporary disability compensation is not due and payable pursuant to ORS 656.268 after the worker's attending
physician ceases to authorize temporary disability or for any period of time not authorized by the attending physician.
No authorization of temporary disability compensation by the attending physician under ORS 656.268 shall be effective to
retroactively authorize the payment of temporary disability more than 14 days prior to its issuance.” (Emphasis supplied).
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For all of these reasons, we are not persuaded that the record has been improperly, incompletely
or otherwise insufficiently developed. Accordingly, we deny claimant's motion for remand.

ORDER

The ALJ's order dated February 14, 2000 is affirmed.

July 11, 2000 Cite as 52 Van Natta 1258 (2000)

In the Matter of the Compensation of
MIKEL T. HOLBROOK, Claimant
WCB Case No. 99-03861
ORDER ON RECONSIDERATION
John M. Pitcher, Claimant Attorney
Meyers, Radler, et al, Defense Attorneys

Claimant requested reconsideration of our May 16, 2000 Order on Review that affirmed an
Administrative Law Judge's (AL]) order that upheld the self-insured employer's denial of his
occupational disease claim for binaural hearing loss. To further consider claimant's motion, we abated
this matter and allowed the self-insured employer an opportunity to respond. Having received the
employer's response, we proceed with our reconsideration.

Claimant asserts that the "Allocation of Causes Method” used by Dr. Hodgson contains
mathematical errors and therefore should not be relied upon. Instead, claimant contends that we should
rely on the opinions of Dr. Doyle and Dr. Boyd. Assuming, without deciding, that claimant is correct,
we continue to conclude that claimant has not carried his burden of proof.

Like the ALJ, we find the opinion of Dr. Doyle to be conclusory and not well-explained.
Moreover, while Dr. Doyle opined that claimant’s work exposure since 1974 were the major cause of the
hearing loss condition, Dr. Doyle does not address the relevant mqu1ry was the work exposure
since 1992 the major contributing cause of claimant's hearing loss condltlon (Exs. 17, 19). Finally, in
addition to the reasoning provided by the ALJ, Dr. Boyd's opinion suffers from a similar defect. (Exs.
16, 19A). Because neither Dr. Doyle's nor Dr. Boyd's opinion are sufficient to carry claimant's burden of
proof, we continue to agree with the AL]J that the self-insured employer's denial should be upheld.

Accordingly, as supplemented herein, we adhere to and republish our May 16, 2000 Order on
Review. The parties’ rights of appeal shall begin running from the date of this order.

IT IS SO ORDERED.

1 See SAIF v. Cessnun, 161 Or App 367 (1999).
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In the Matter of the Compensation of
MAR]JORIE F. KELLY, Claimant
WCB Case No. 99-04489
ORDER ON REVIEW
Walsh & Associates, Claimant Attorneys
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Haynes and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Black's order that dismissed her
request for hearing regarding an alleged de facto denial of her cervical brachial syndrome, cervical
sprain/strain and thoracic sprain/strain. In her brief, claimant argues that the AL] failed to address
compensability of those conditions. On review, the issue is propriety of the dismissal and, potentially,
compensability.

We adopt and affirm the AL]'s order with the following changes and supplementation.l In the
first paragraph of the findings of fact, we change the date in the second sentence to "February 3, 1998."
In the third full paragraph on page 2, we replace the seventh and eighth sentences with the following:

"Dr. Olson's chart note also indicated claimant had seen Dr. Thorsett, who felt that she
had cervical degenerative joint disease and osteophyte formation that was causing her
pain. (Ex. 37). Dr. Olson reported that claimant's cervical and thoracic spine were not
tender and she had no muscle spasm. (Id.)" :

In the last paragraph beginning on page 2, we change the third sentence to read: "On June 1,
1998, Dr. Whitmire reported that claimant presented without antalgia, her gait was normal and her
thoracic range of motion was normal. (Ex. 35A-10)."

On page 3, we replace the first full paragraph with the following:

"On October 8, 1998, the insurer issued an dpdated notice of acceptance at closure that
referred to the accepted conditions as: medial collateral ligament strain, partial thickness
medial meniscal tear and medial compartment synovitis. (Ex. 38A)."

In the first paragraph on page 4, we change the first date in the second sentence to "February 3,
1998." We delete footnote 3 on page 4.

The AL] found that claimant's request for acceptance of additional conditions involved
conditions that were not "in being" at the time of the insurer's February 27, 1998 acceptance. The ALJ
found there was no hint of an upper back or neck problem before: April 30, 1998 and, therefore,
claimant's request to accept a cervical brachial syndrome, cervical sprain/strain, and thoracic
sprain/strain was a request to accept a new medical condition pursuant to ORS 656.262(7)(a). Because
claimant's request for hearing was filed before 90 days had elapsed, the ALJ concluded that the request
for hearing was premature and a nullity.2 See James E. Templeton, 51 Van Natta 975 (1999). The ALJ
dismissed claimant's request for hearing.

On review, claimant does not address the propriety of the ALJ's dismissal of her request for
hearing. Rather, she contends that the AL]J failed to address the issue of compensability. On de novo

_review, we agree with the ALJ's conclusion that claimant's request for hearing was premature and a

nullity. At hearing, claimant's attorney chose not to amend the request for hearing or to request a
continuance. (Tr. 3-4). Under these circumstances, because the only issue before the Board is the
propriety of the ALJ's dismissal order, we do not address the merits of compensability. '

Twe modify the ALJ's order to note that Exhibits 26 A and 38B were also admitted in evidence.

2 Claimant's attorney's March 26, 1999 letter requesting that the insurer accept additional conditions specifically referred
to the insurer's February 27, 1998 acceptance, not the October 8, 1998 updated notice of acceptance at closure. Compare Kimberly R.
Rice, 52 Van Natta 138 (2000) (because the claimant's condition was in existence before the updated notice of acceptance at closure
and the claimant's attorney objected to the updated notice of acceptance, ORS 656.262(6)(d) applied).
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ORDER

The ALJ's order dated February 11, 2000 is affirmed.

Tuly 12, 2000 Cite as 52 Van Natta 1260 (2000)

In the Matter of the Compensation of -
DIXIE J. HENDERSON, Claimant
WCB Case No. C001143 :
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Heiling & Associates, Claimant Attorneys
Thomas A. Sieg (Saif), Defense Attorney

Reviewed by Board Member Haynes and Phillips Polich.

On May 10, 2000, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in exchange for the SAIF Corporation's "waiver”
of $2,500 of its statutory share of any third party settlement, claimant released rights to future workers'’
compensation benefits, except medical services, for the compensable injury. For the following reasons,
we approve the proposed disposition.

In the CDA, the parties acknowledged that SAIF had filed a valid third party lien in the amount
of $14,045.59 that would be recoverable from the third party settlement. In addition to reciting SAIF's
"waiver" of $2,500 of its statutory share of any third party settlement, the proposed CDA also stated that
this would convert to a $5,525 "value” to claimant before SAIF would have any entitlement to part of
the settlement between claimant and the third party.

On May 19, 2000, we wrote the parties seeking clarification of how the "value” of $5,525 was
determined. Moreover, we noted that the Board generally disapproves of CDAs in which the
consideration consists of a carrier's reduction of a lien, but the CDA contains no information concerning
the amount of the third party settlement or judgment and/or the amount of the carrier's lien. See
Kenneth Hoag, 43 Van Natta 991 (1991). In light of such circumstances, we requested additional
information to assist us in ascertaining the "value" of any consideration flowing to claimant from the
third party settlement and the carrier's waiver of its lien.

Noting that the proposed agreement did state the amount of the third party lien, but did not
provide the amount of the third party settlement or whether the third party case had been settled, we
also requested confirmation of the settlement and the settlement amount. Finally, we requested that, in
the event that no settlement of the third party case had occurred, the parties address the effect of
Michael Salber, 48 Van Natta 757 (1996).

On June 26, 2000, we received the parties' response to our letter. The parties averred that the
"value” of the CDA should be $5,625, not $5,525 as stated in the proposed agreement. In addition, the
parties provided a calculation that assumed a gross settlement of $5,625, of which one-third would be
allocated to claimant's attorney ($1,875), leaving a balance of $3,750. Of that remaining balance, one-
third would be allocated to claimant ($1,250), leaving SAIF's lien share of $2,500 that it was willing to
waive as consideration for the proposed CDA.

" The parties reported that, on April 14, 2000, claimant had made a settlement demand of $5,500
in the third party claim and that the third party had offered $2,000. The parties observed that, if the case
settled for either of those amounts or somewhere in between, SAIF would receive nothing from the
settlement because its statutory share would not exceed the $2,500 it had already waived as
consideration for the CDA. Finally, the parties related that SAIF had agreed that it would not oppose or
object to any settlement of the third party claim.

Having reviewed the parties' response to our request for more information, both the amount of
SAIF's statutory lien and the amount it is willing to "waive" as consideration are apparent.
Nevertheless, it is also clear that the parties have not reached a settlement of the third party claim, even
though offers have been exchanged and SAIF has relinquished its right to object to any settlement
between claimant and the third party. :
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Under these circumstances, we are persuaded that, although the exact amount of the third party
settlement is unknown, the amount of the carrier's otherwise recoverable lien and the amount of its
"waiver" are known. In other words, based on the proposed offer and counter-offer concerning the
third-party settlement, we find SAIF is statutorily entitled to receive a portion of the settlement
proceeds, but, in return for claimant's release of his "non-medical service" benefits, has waived its right
of recovery for the first $2,500. Consequently, we find that the "value" of the consideration flowing to
claimant under the CDA (i.e., the waiver of SAIF's statutory right to receive reimbursement of its claim
costs up to the fxrst $2,500 to which it would otherwise be entitled) is sufficiently ascertainable to gain
Board approval.l See Anthony G. Allen, 49 Van Natta 460 (1997).

Accordingly, the agreement, as clarified by this order, is in accordance with the terms and
conditions prescribed by the Board. See ORS 656.236(1). Therefore, the parties’ CDA is approved.

IT IS SO ORDERED.

Tm reaching this conclusion, we distinguish Michael Salber. In that case, we disapproved a proposed CDA when we
were unable to determine the value of any consideration the claimant would receive because the CDA neither provided the amount
of the lien being waived nor the amount of the third party settlement. We pointed out in Salber that, although it was conceivable
that we may not need to know all of the provisions in the "confidential” settlement, it was imperative for us to be provided with
information regarding the amount of the settlement and the dimensions of the insurer's "waived" third party lien. 48 Van Natta at
757. 1In contrast to Salber, in this case, we are persuaded that the parties have provided sufficient information regarding the
dimensions of the "waived" third party lien (the carrier's recoverable lien from, at a minimum, a $2,000 settlement), although the
exact amount of the third party settlement is obviously not yet known.

July 13, 2000 Cite as 52 Van Natta 1261 (2000)

In the Matter of the Compensation of
CATHLEEN A. BRADFORD, Claimant
Own Motion No. 99-0421M
OWN MOTION ORDER

The self-insured employer submitted claimant's request for temporary disability compensation
for her 1988 bilateral knee claim. Claimant's aggravation rights on that claim expired on August 22,
1996. The employer denied the compensability of claimant's current left knee condition on which
claimant requested a hearing. (WCB Case No. 99-09301). The Board postponed action on the own
motion matter pending resolution of that litigation. In addition, the employer recommended against
reopening on the grounds that: (1) the employer was not responsible for claimant's current condition;
and (2) surgery or hospitalization was not reasonable and necessary for the compensable injury.

By Opinion and Order dated June 12, 2000, Administrative Law Judge (ALJ) Howell set aside
the employer's November 12, 1999 denial and found that the employer remained responsible for
claimant's left knee condition. That order was not appealed, and has become final by operation of law.

However, in his June 12, 2000 order, AL] Howell noted that the employer and claimant entered
into a Claim Disposition Agreement (CDA), which fully released claimant's rights to all "non-medical
service” workers' compensation benefits including: own motion reopening pursuant to-ORS 656.278,
temporary disability benefits, permanent disability benefits, vocational rehabilitation, aggravation rights
pursuant to ORS 656.273, and survivor's benefits. The Board approved the CDA on June 1, 1993.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsemng of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

In light of the fact that claimant has fully relinquished her rights to reopening her Own Motion
claim for temporary disability compensation as a result of the June 1, 1993 CDA, she is no longer
entitled to any temporary disability compensation related to her January 22, 1988 work injury. See ORS
656.236(1); Jack F. Stewart, 51 Van Natta 22 (1999); Jeffrey B. Trevitts, 46 Van Natta 1767 (1994), aff'd
Trevitts v. Hoffman-Marmolejo, 138 Or App 455 (1996).
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Accordingly, claimant's request for own motion relief is denied.

IT IS SO ORDERED.

July 12, 2000 Cite as 52 Van Natta 1262 (2000)

In the Matter of the Compensation of
RONALD S. MILLER, Claimant
WCB Case No. 96-03652
ORDER ON REMAND
Cole, Cary, et al, Claimant Attorneys
Paul Louis Roess, Defense Attorney

This matter is before the Board on remand from the Court of Appeals. International Paper
Company v. Miller, 151 Or App 131 (1997). The court has reversed our order that adopted and affirmed
an Administrative Law Judge's (ALJ's) order setting aside the self-insured employer's denial of
claimant's aggravation claim for a low back condition. Relying on its decision in SAIF v. Walker, 145 Or
App 294 (1996), the court concluded that we erroneously assumed that proof of a symptomatic
worsening was sufficient to establish an "actual worsening” of the compensable condition under ORS
656.273(1). Consequently, the court has remanded for reconsideration and application of the appropriate
legal standard. In accordance with the court's directive, we now proceed with our reconsideration.

FINDINGS OF FACT

We adopt the AL]J's "Findings of Fact," with the exception of the "Findings of Ultimate Fact."

CONCLUSIONS OF LAW AND OPINION

Claimant, a log-truck driver, sustained a compensable low back injury on November 20, 1991,
accepted as a low back strain with left leg numbness. The claim was eventually closed on March 24,
1993, with an award of 20 percent unscheduled permanent disability and 7 percent scheduled permanent
disability for the left leg.

In November 1994, the employer accepted an aggravation claim after claimant experienced an
exacerbation of symptoms due to vibration while driving over rough roads. As part of claimant's
treatment, a neurosurgeon, Dr. Burchiel, implanted a spinal cord stimulator for pain relief. Dr. Burchiel
later declared claimant's condition medically stationary and the claim was closed on
November 10, 1995 by Notice of Closure increasing claimant's total award of unscheduled permanent
disability to 23 percent.

Claimant did not work between November 1995 and March 6, 1996. However, when claimant
did return to work, he experienced another flare-up of low back pain, as well as bilateral leg pain. On
March 7, 1996, claimant sought treatment from Dr. Schlessinger, who filed an aggravation claim on
claimant's behalf that was denied on the ground that claimant's compensable condmon had not
worsened. Claimant requested a hearing.

The ALJ set aside the employer's aggravation denial, finding that claimant had sustained a
worsening of his compensable low back condition that exceeded the waxing and waning of symptoms
contemplated by his last permanent disability award and that had rendered him less able to work. The
employer requested Board review, which resulted in our Order on Review of December 13, 1996 that
adopted and affirmed the ALJ's order. The employer requested judicial review of our order.

The Court of Appeals reversed. In so doing, the court agreed with the employer that we had
erroneously assumed that proof of an symptomatic worsening, as opposed to a pathological worsening,
of claimant's condition was sufficient to establish an "actual worsening" of the compensable condition
under ORS 656.273(1). Citing its decision in Walker, the court remanded for reconsideration in light of
the legal standard set forth in that case. We now proceed with our analysis.
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At the outset, we note that the Supreme Court has issued its opinion in Walker. SAIF v. Walker,
330 Or 102 (2000). After analyzing the text of ORS 656.273(1), the Court determined that, to prove an
aggravation claim, a worker must present evidence of a worsening of the compensable condition itself,
not merely a worsening of the symptoms related to the underlying condition. Consequently, the Court
concluded that a worker cannot satisfy the requirements of ORS 656.273(1) (which requires "an actual
worsening of the compensable condition") by presenting evidence of worsened symptoms alone. SAIF
v. Walker, 330 Or at 110.

The Court next addressed the question of whether and to what degree a factfinder may consider
evidence of worsened symptoms when determining whether a worker has presented medical evidence
of an actual worsening of the compensable condition. Because the statutory text of ORS 656.273(1)
(1995) was not helpful, the Court turned to the statutory context, as well as the applicable case law. Id.

In summarizing the relevant statutes, the Court observed that the 1995 legislature amended ORS
656.273(1) after years of case law had held that a worker could establish a "worsened condition” by
presenting evidence of a worsening of the underlying condition itself or of its symptoms -- in the latter
case, with a factfinder inferring the existence of a worsened condition from evidence of a symptomatic
worsening. The Court further noted that the 1995 version of ORS 656.273(1) required something
different: Proof, based upon medical evidence supported by objective findings, of a worsening of the
underlying condition itself, not merely of its symptoms. Nonetheless, based on ORS 656.005(19), the
Court reasoned that "objective findings" may include evidence of worsened symptoms. Finally, under
ORS 656.273(8) (which had remained unchanged since its 1990 enactment), the Court commented that
the statute -- as did the case law that preceded it -- continues to require that a worker with permanent
disability establish that the "worsening” at issue is more than a waxing of symptoms associated with the
underlying condition, that is, an increase in symptoms that exceeds the degree anticipated by the earlier
award.

When considered together, the Supreme Court determined that the text, context, and applicable
case law surrounding the 1995 amendment to ORS 656.273(1) clarified the legislature's intended
meaning of that statute, as well as the interplay between that statute and ORS 656.273(8). Accordingly,
the Court held that evidence of a symptomatic worsening that exceeds the amount of waxing antlcxpated
by an original permanent disability award -- that is, the degree of worsening addressed in ORS
656.273(8) -- may prove an aggravation claim under ORS 656.273(1) (1995) if, but only if, a physician
concludes, based on objective findings (which may incorporate the particular symptoms), that the
underlying condition itself has worsened. Stated differently, the Court reasoned that, if, in a
physician's medical opinion, a symptomatic worsening that exceeds the degree anticipated does not
demonstrate the existence of an actual worsening of the underlying condition, then the worker does not
qualify for an aggravation award. Id. at 119.

In accordance with the Miller court's instructions and mindful of the Walker Court's holding, we
examine this record to determine if medical evidence--i.e., a physician‘s expert opinion--establishes that
claimant's symptomatic worsening represents an "actual worsening” of the underlying condition. In
other words, if a medical expert's opinion that an increase of symptoms signifies an actual worsening of
a particular compensable condition, then the actual worsening standard of ORS 656.273 is satisfied.
SAIF v. January, 166 Or App 620, 624 (2000). See Lepage v. Rogue Valley Medzcal Center, 166 Or App 627,
631 (2000); Roland Walker, 52 Van Natta 1018 (2000) (on remand).

There are two physicians (Dr. Burchiel and Dr. Schlessinger) who expressed opinions on
whether claimant's compensable low back condition had worsened since the claim closure in November
1995. Dr. Burchiel treated claimant both before and after the alleged aggravation and, thus, was in an
advantageous position to determine whether claimant's compensable condition had worsened. See
Kienow's Food Stores, Inc. v. Lyster, 79 Or App 416, 421 (1986). Dr. Burchiel opined that, while he could
not say that claimant's symptoms did not increase, there were no objective changes or worsening since
the claim was closed. (Exs. 33, 35). Because he did not indicate that claimant's increased symptoms
represented an "actual worsening” of the underlying low back and left leg condition, Dr. Burchiel's
opinion does not establish an "actual worsening" of the compensable condition within the meaning of
ORS 656.273(1).
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With respect to Dr. Schlessinger, he agreed that claimant had suffered a worsening of his
condition since the November 1995 claim closure. (Ex. 34). Dr. Schlessinger, however, did not indicate
that the underlying low back condition had worsened.

Accordingly, we conclude that claimant has failed to prove an "actual worsening” of the
compensable low back condition since the claim closure in November 1995. Therefore, we find that
claimant has failed to prove a compensable aggravation claim under ORS 656.273(1).

Thus, on reconsideration, and in lieu of our prior order, we reverse the ALJ's August 14, 1996
order and reinstate and uphold SAIF's denial of claimant's aggravation claim. The ALJ's attorney fee
award is also reversed.

IT IS SO ORDERED.

1pr. Schlessinger agreed that development of scar tissue constitutes objective medical evidence of a worsening. (Ex. 34-
2). However, Dr. Schlessinger relied on a history provided to him by claimant’s attomey's paralegal that Dr. Burchiel had
performed shrgery on June 14, 1996 to remove significant scar tissue. Dr. Burchiel stated that the surgery was not to remove scar
tissue but rather to remove an electrode and place a dual electrode system. (Ex. 35). In light of Dr. Burchiel's statement regarding
the purpose of the June 14, 1996 surgery, we are not persuaded that Dr. Schlessinger's opinion proves an "actual worsening" of
the compensable condition. :

July 12, 2000 Cite as 52 Van Natta 1264 (2000)

In the Matter of the Compensation of
JOHN A. WILLIAMS, Claimant
WCB Case No. 99-08657
ORDER ON REVIEW
Whitehead & Klosterman, Claimant Attorneys
Saif Legal Department, Defense Attorney

Reviewed by Board Members Phillips Polich and Bock.
The SAIF Corporation requests review of Administrative Law Judge (ALJ) Myzak's order that set

aside its denial of claimant's injury claim for a low back condition. On review, the issue is
compensability. We affirm.
FINDINGS OF FACT
We adopt the ALJ's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

Claimant, a truck driver, sought treatment for pain in his right buttock once prior to beginning
work for the employer, in April 1999, after lifting furniture at home. (Ex. 1). Claimant's symptoms
resolved before he began work for the employer on June 7, 1999. (Ex. 9-2). Claimant's work requires
him to couple and uncouple trailers, adjust weights, and load and unload the trailers. He is required to
lift up to 80 pounds. (Tr. 11, 12).

Claimant suffered an injury to his low back on July 20, 1999, when he fell backwards after
pulling forcibly on a "slide release.” (Tr. 13, 14). Claimant experienced immediate low back symptoms,
but continued working until August 17, 1999, when he sought treatment with Dr.-Miller. (Tr. 15). On
August 20, 1999, an MRI demonstrated the presence of an L4-5 disc herniation and small disc protrusion

at L5-51. (Ex. 5). On September 24, 1999, SAIF denied claimant's claim for a low back condition. (Ex.
11).

The AL] set aside SAIF's denial based on the opinion of claimant's treating physician, Dr.
Hellner. Dr. Hellner concluded that claimant's work activities were the major contributing cause of
claimant's disc herniation at L4-5. (Ex. 14). In contrast, Drs. Strum and Brooks, who performed an
examination at the request of SAIF, stated that claimant's condition was attributable primarily to
preexisting degenerative disc disease. (Exs. 9, 12). Dr. White, who performed a file review at the
request of SAIF, reached a similar conclusion. (Ex. 13). '
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Initially, SAIF contends that the AL]J erred in finding that claimant does not have a preexisting
low back condition. We disagree with SAIF's arguments and agree with the ALJ that the more
persuasive evidence proves that claimant did not have a "preexisting condition” in his low back that
combined with the effects of either the July 20, 1999 work injury or claimant's work activities.

A "preexisting condition” is an "injury, disease, congenital abnormality, personality disorder or
similar condition that contributes or predisposes a worker to disability or need for treatment and that
precedes the onset of an initial claim for an injury or occupational disease, or that precedes a claim for
worsening pursuant to ORS 656.273." ORS 656.005(24); Clara S. Vinson, 52 Van Natta 200 n1 (2000).

We agree with the ALJ that claimant does not have a preexisting low back condition that
combined with his on-the-job injury or work activities to cause disability and need for treatment. We
rely on the opinion of claimant's treating physician, absent persuasive reasons not to do so. Weiland v.
SAIF, 64 Or App 810(1983). Here, we find no persuasive reasons not to rely on Dr. Hellner
as claimant's treating physician. Dr. Hellner concluded that claimant did not have a "preexisting
condition” that combined with his work activities to cause claimant's disability and need for treatment
for his low back condition. (Ex. 14-2).

The imaging studies of claimant's low back are supportive of Dr. Hellner's opinion. An x-ray
taken on April 20, 1999 revealed "mild posterior disc space narrowing at L5-S1." (Ex. 2). The
radiologist, Dr. Wagner, also observed that "[t]he intervertebral disc spaces, vertebral body heights,
facets, pedicles and posterior elements are otherwise intact and unremarkable.” (Id.) SAIF argues
that this x-ray is "silent” as to the L4-5 disc space and therefore not persuasive evidence of a lack of a
preexisting condition. However, the x-ray is not entirely silent in regard to the L4-5 disc space. In fact,
by implication, the x-ray findings suggest that the L4-5 disc space was "intact and unremarkable.” (Ex.
2).

SAIF next contends that Drs. Strum and Brooks concluded that the August 20, 1999 MRI
revealed preexisting degenerative disc disease. (Ex..9-6). However, these examiners did not have the
MRI available for direct review, and instead relied on the MRI report. (Ex. 9-6). The examiners also
failed to comment on the April 20, 1999 x-ray. Drs. Strum and Brooks do not offer an adequate
explanation for concluding that claimant has degenerative disc disease in his low back, in the absence of
any mention of disc disease in either the x-ray or the MRI report. (See Exs. 2, 5). In light of such
circumstances, we consider their opinion unpersuasive, particularly in contrast to Dr. Hellner's
persuasive opinion.

We also agree with the AL]J that claimant has met his burden of proving that his July 20, 1999
work injury and work activity are the major contributing cause of his disability and need for treatment
for his low back condition. ORS 656.005(7)(a); ORS 656.802(2)(a). Initially, we note that claimant may
prove that his work injury and work activities, separately or in combination, were the major
contributing cause of his low back condition. See Kepford v. Weyerhaeuser, 73 Or App 363, 366, 367, rev
den 300 Or 722 (1986). Therefore, we need not resolve whether claimant's work exposure is properly
characterized as an "injury” or "occupational disease.” Ronald L. Merwin, 51 Van Natta 1678 n2 (1999).

We defer to Dr. Hellner as claimant's treating physician on the issue of causation as we deferred
to Dr. Hellner's conclusions on the issue of whether claimant has a "preexisting condition.” Dr. Hellner
concluded that claimant's work activity was the major contnbutmg cause of his disability and need for
treatment for his low back condition. (Ex. 14).

We also rely on medical opinions that are well-reasoned and based on complete and accurate
information. Somers v. SAIF, 77 Or App 259 (1986). We find that Dr. Hellner's opinion is better-
reasoned than that of either Drs. Strum and Brooks or Dr. White, and therefore persuasive. In this
regard, we note that Dr. White's report is inconsistent with that of Drs. Strum and Brooks. Although
Dr. White purportedly concurs with Drs. Strum and Brooks, he doubts that there was a "combining”
between claimant’s injury and his preexisting degenerative disc disease. (Ex. 13-2, -3). However, Drs.
Strum and Brooks' opinion is that claimant's degenerative disc disease combined "by definition" with
his work activities. (Ex. 9-6). This internal inconsistency is unexplained and undermines the
forcefulness of Dr. White's opinion. '




1266 John A. Williams, 52 Van Natta 1264 (2000)

Finally, we find that Dr. Hellner did not engage in an impermissible "precipitating cause”
analysis, but rather, relied on his examinations of claimant, the history of claimant's injury and work
activity and the above-referenced imaging studies to reach his opinion. (Ex. 14). In reaching his
conclusions, Dr. Hellner relied in part on the onset of claimant's radicular symptoms with his work
activity. (Ex. 14-1). However, this reasoning is not necessarily a "precipitating cause” analysis when
read in context with his chart notes and ultimate conclusion. Specifically, we note that Dr. Hellner
considered whether or not claimant had a preexisting low back condition, but concluded that he did not.
(Ex. 14). As stated above, this conclusion is consistent with both the April 20, 1999 x-ray
and August 20, 1999 MRI scan. (Exs. 2, 5). Therefore, we are satisfied that Dr. Hellner considered the .
relative contribution of any preexisting condltlon Dietz v. Ramuda, 130 Or App 297 (1994), rev dismissed
320 Or 416 (1995).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,250, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
respondent’s brief), the complexity of the issues, and the value of the interest involved.

ORDER

The ALJ's order dated February 25, 2000 is affirmed. For services on review, claimant's attorney
is awarded $1,250, payable by SAIF.

[uly 13, 2000 Cite as 52 Van Natta 1266 (2000)

In the Matter of the Compensation of
JANICE K. BOCK, Claimant
Own Motion No. 00-0021M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Saif Legal Department, Defense Attorney

Claimant requests review of the SAIF Corporation's Aprii 6, 2000 Notice of Closure that closed
her claim with an award of temporary disability compensation from December 6, 1999 through March
30, 2000. SAIF declared claimant medically stationary as of March 30, 2000.

In her request for review, claimant requests that her claim "not be closed at this time. I do not
feel I received adequate treatment from Dr. Lovejoy.” Claimant also seeks entitlement to temporary
disability compensation beginning July 26, 1999, when she asserts she left work due to increased pain
due to her compensable condition. We interpret such statements as a contention that claimant was not
medically stationary at claim closure and that she is entitled to additional temporary disability
compensation.

A claim may not be closed unless the claimant's condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden

of proving that he/she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54
Or App 624 (1981).

The propriety of the closure turns on whether claimant was medically stationary at the time of
“the April 6, 2000 Notice of Closure, considering claimant's condition at the time of closure and not of
subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694 (1985);
Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically stationary
status is primarily a medical question to be decided based on competent medical evidence. Harmon v.
SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).

Claimant contends that she requires additional medical care because Dr. Lovejoy, her current
attending physician, has not paid attention to her when she has tried to tell him about her continued
pain. Because of her problems with Dr. Lovejoy, claimant has requested that she be referred to a
different physician for a second opinion. She indicates that her request is still pending. Additionally,
she contends that she was told in 1990 that down the road she would be a candidate for a total knee
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replacement. She raised this issue with Dr. Lovejoy but he informed her that: (1) she was too young;
(2) there was nothing in her knee to attach it to; and (3) he would go no further. Claimant submits a
copy of an article regarding total knee replacements in support of her contention that she requires said
operation because of her constant pain. Claimant relies on these contentions to support her current
request for relief.

Even if we were to consider claimant's assertion that she may require further treatment if seen
by a different physician, this does not establish that her condition was not medically stationary when
her claim was closed. The term "medically stationary” does not mean that there is no longer a need for
continuing medical care. Maarefi v. SAIF, 69 Or App 527, 531 (1984). Rather, the record must establish
that there is a reasonable expectation that further or ongoing medical treatment would "materially
improve" claimant's compensable condition at claim closure. Lois Brimblecom, 48 Van Natta 2312 (1996).
Additionally, other than a generic article regarding total knee replacements, claimant offers no medical
documentation to support her contention that she requires further surgery.

Finally, and most importantly, in a March 30, 2000 response letter to an inquiry from SAIF, Dr.
Lovejoy, claimant's attending physician, concluded that claimant has reach a point that her condition is
stationary and is not going to improve. His opinion is unrebutted.

Based on this uncontroverted medical evidence, we find that claimant was medically stationary
on the date her claim was closed.] Therefore, we conclude that SAIF's closure was proper.

Accordingly, we affirm SAIF's April 6, 2000 Notice of Closure in its ‘entirety.3

IT IS SO ORDERED.

Im reaching this conclusion, we again emphasize that the need for continuing medical treatment to address fluctuating
symptoms does not establish that claimant's condition is not medically stationary. Maarefi, 69 Or App at 531. -

2 Should claimant's compensable condition subsequently worsen to the extent that surgery and/or inpatient
hospitalization is eventually required, she may again request reopening of her claim for the payment of temporary disability. See
ORS 656.278(1).

3 The Board is authorized to award temporary disability compensation to claimants whose compensable conditions have
worsened requiring surgery or inpatient hospitalization. ORS 656.278(1)(a). This temporary disability compensation begins as of
the date of actual surgery or hospitalization, which in this case is December 6, 1999. Id. Inasmuch as we are not authorized to
award temporary disabilify compensation prior to the date of surgery, we find that claimant is not entitled to additional temporary
disability compensation.

July 13, 2000 Cite as 52 Van Natta 1267 (2000)

In the Matter of the Compensation of
STEPHEN T. CLARK, Claimant
WCB Case Nos. 99-03809, 98-04830, 98-07763 & 98-06829
ORDER ON REVIEW
Thomas J. Dzieman, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Meyers and Biehl.

Claimant requests review of those portions of Administrative Law Judge (ALJ) Mongram s order
that: (1) upheld the SAIF Corporation's responsibility denial, on behalf of Northwest Printed Circuits
(NWPC), of claimant's 14 on L5 spondylolisthesis condition;1 and (2) upheld SAIF's responsibility
denial, on behalf of Rogue Valley Masonry (RVM), for the same condition. On review, the issues are

- compensability and responsibility, and (possibly) penalties and attorney fees.

1 This claim is in own motion status. NWPC opposes reopening of the claim on the ground that claimant's current
condition is not causally related to its accepted condition.




1268 Stephen T. Clark, 52 Van Natta 1267 (2000)

We adopt and affirm the AL]J's order with the following supplementation.

The ALJ concluded that claimant had not established the independent compensability of his
spondylolisthesis L4 on L5. On review, claimant first contends that his spondylolisthesis was sustained
as a direct result of his work injury on May 2, 1985, when a box fan fell on his back. Claimant further
contends that, because responsibility for his low back condition shifted to NWPC his spondylolisthesis
is compensable as part of an accepted claim.

Compensability of claimant's spondylolisthesis condition must be proven as a threshold matter
before proceeding to a determination of responsibility. E.g., James M. Hedinger, 49 Van Natta 1797
(1997). After de novo review of the record, we agree with the AL]J that claimant has failed to sustain his
burden of proof.

Because of the passage of time and the number of possible causes of claimant's
spondylolisthesis, compensability involves a complex medical question, Therefore, we must rely on
expert medical opinion to establish causation. Barnett v. SAIF, 122 Or App 279 (1993); Uris v.
Compensation Department, 247 Or 420 (1967). Moreover, as the question before us requires expert medical
analysis rather than expert observation, claimant's treating physician is entitled to no special deference.
See Hammons v. Perini Corp., 43 Or App 299, 301 (1979). In evaluating the medical evidence on
causation, we rely on those opinions that are both well-reasoned and based on complete information.
Somers v. SAIF, 77 Or App 259 (1986).

Following the May 1985 accident, Dr. Peterson diagnosed a contusion dorsolumbar back. In
October 1985, Northbrook Indemnity Company (now St. Paul Fire and Marine Company), closed the
claim with no award of permanent disability. In October 1985, claimant sustained a new low back
injury at NWPC when he Jumped off a Hyster. NWPC accepted a low back injury and herniated disc.
(Exs. 20, 22).

As discussed by the ALJ, there was no medical evidence of claimant's spondylolisthesis until
after his 1997 injury at RVM. (Exs. 58; 63-16, -18; 65-28, -29). Prior to that time, in addition to the
1985 compensable injuries, claimant suffered a low back injury in 1984 and was treated for low back
symptoms in 1988 and 1990.

Opinions regarding the cause of claimant's spondylolisthesis were provided by Dr. James,
orthopedic surgeon, Dr. Maurer, physician, and Dr. Henderson, orthopedist. Dr. James opined that, in
view of the clear x-ray taken at the time of the May 1985 injury, claimant's spondylolisthesis probably
was not caused by that injury. (Ex. 58). Dr. James also stated that a traumatic spondylolisthesis can be
the result of non-symptom producing events. (Ex. 63). Dr. Maurer opined that it was impossible to
determine the cause of claimant's spondylolisthesis condition. (Ex. 60).

Dr. Henderson initially stated that the spondylolisthesis was of traumatic origin and was
“related to” a fan falling on him in May 1985. (Exs. 40, 54, 65-27). Although Dr. Henderson
acknowledged that the May 1985 x-rays did not show spondylolisthesis (Ex. 65-7), and he agreed that
trying to figure out exactly when the spondylolisthesis happened would be difficult to prove (Ex. 65-8),
he did not explain why he thought that the May 1985 injury caused the condition.

In light of the other experts’ opinions that spondylolisthesis can be the result of non-symptom
producing events, the lack of x-ray evidence in 1985 and claimant's history of repeated low back
incidents, we conclude that Dr. Henderson's unexplained opinion is not persuasive. Accordingly, we
conclude that claimant has not established that the May 1985 injury was a material cause of his
spondylolisthesis condition. Consequently, because claimant has not established the threshold issue of
compensability, we do not address the second part of claimant's argument regarding whether
responsibility for claimant's spondylolisthesis shifted to NWPC.

Claimant also raises a challenge to the procedural propriety of RVM's denial. Specifically,
claimant argues that RVM's- denial is improper either as an impermissible denial of the independent
compensability of a preexisting condition that was part of an accepted "combined” condition, or an
impermissible pre-closure denial because RVM did not accept a "combined” condition.
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Claimant identified the issues at hearing as compensability and responsibility for claimant's
current low back condition.2 (Tr.7). Because claimant did not raise a procedural challenge to the
propriety of RVM's denial at hearing, we decline to address that issue on review. Fister v. Smith Hills
Health Care, 149 Or App 214, 942 P2d 833 (1997); Janice A. Talevich, 48 Van Natta 2318, 2319 (1996)
(declining to consider "back-up” denial issue raised for first time on review).

ORDER

The AL]J's order dated December 6, 1999, as amended December 7, 1999, is affirmed.

2 Moreover, the record does not show that the procedural issue was raised in claimant’s specification of issues. -
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In the Matter of the Compensation of
MICHAEL A. McGARVEY, Claimant
WCB Case No. 98-07764
ORDER ON RECONSIDERATION
Mitchell & Associates, Claimant Attorneys
Sather, Byerly & Holloway, Defense Attorneys

Claimant requests reconsideration of our June 15, 2000 Order on Review that reversed an
Administrative Law Judge's (AL]'s) order that set aside the self-insured employer's denial of claimant's
right knee injury claim. In our order, we reinstated and upheld the employer's denial, concluding that
claimant had failed to meet his burden of proof. . Specifically, after examining in detail the medical
evidence regarding causation that was provided by four orthopedists, we determined that it was, at
best, in equipoise. In addition, claimant provided inconsistent histories regarding the alleged work
incident. These inconsistencies included, but were not limited to, a report of "no clear injury” when
claimant initially sought medical treatment from Dr. Seier, M.D., three days after the alleged work
incident.

On reconsideration, claimant does not address the medical evidence except to repeat his
contention that he told Dr. Seier that he tripped on a curb at work and she neglected to accurately
record his statement. Thus, claimant argues, we should disregard Dr. Seier's report, rely on the May 8,
1998 801 form (which indicates that the employer first knew of the claim on March 18, 1998), and find
his injury claim compensable.

As noted above, there were several bases for our decision, which were thoroughly explained in
our prior order. Consequently, we find that claimant's argument was adequately addressed in our
initial Order on Review and have nothing further to add.

Accordingly, we withdraw our June 15, 2000 order. On reconsideration, as supplemented
herein, we republish our June 15, 2000 Order on Review. The parties' rights of appeal shall begin to
run from the date of this order.

IT IS SO ORDERED.

Board Member Biehl dissenting.

For the reasons explained in my dissent to the majority's initial order, I would adopt and affirm
the ALJ's Opinion and Order that found claimant's right knee injury claim compensable. Therefore, I
continue to respectfully dissent from the majority's decision to the contrary.
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In the Matter of the Compensation of
ANGEL J. RODRIGUEZ, Claimant
Own Motion No. 00-0175M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for his 1977 left knee claim. Claimant's aggravation rights expired on April 28, 1992. SAIF opposes
authorization of temporary disability compensation, contending that: (1) claimant's current condition
does not require surgery and/or hospitalization; (2) the current condition is not causally related to the
accepted condition; (3) SAIF is not responsible for claimant's current condition; (4) surgery or
hospitalization is not reasonable and necessary for the compensable injury; and (5) claimant was not in
the work force at the time of the current disability.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Claimant's 1977 claim was first closed on April 28, 1987, and his aggravation rights expired on
April 28, 1992. ORS 656.273(4)(a). Thus, when claimant's condition worsened in March 2000,
claimant's claim was under our own motion jurisdiction. Inasmuch as we have exclusive own motion
jurisdiction over the claimant's 1977 claim, we turn to whether the claimant is entltled to temporary
disability benefits as set forth in ORS 656.278.

The Board's Own Motion authority is provided under ORS 656.278. Except for claims for
injuries which occurred prior to January 1, 1966, ORS 656.278(1) limits the Board's authority to those
cases where there is a worsening of a compensable injury that requires either inpatient or outpatient
surgery or other treatment requiring hospitalization. In such cases, the Board may authorize the
payment of temporary disability compensation from the time the worker is actually hospitalized or

undergoes outpatient surgery until the worker's condition becomes medically stationary, as determined
by the Board. :

Here, the record does not establish that claimant requires surgery or hospitalization. As a result,
we are not authorized to grant claimant's request to reopen the claim.

Accordingly, we deny the request for own motion relief. Id. We will reconsider this order if the
required evidence is forthcoming within 30 days of the date of this order.

IT IS SO ORDERED.

1 The issue of whether claimants current condition is part of his accepted 1977 claim is not determinative because, as
noted above, the record does not establish that claimants current condition requires surgery and/or hospltahzatxon Thus, claimant
is not entitled to temporary disability compensatnon at this time.
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In the Matter of the Compensation of
LAURA R. FRANKE, Claimant
WCB Case No. 96-04464
SECOND ORDER ON REMAND
Ransom & Gilbertson, Claimant Attorneys
Steven T. Maher, Defense Attorney

Claimant has requested reconsideration of our May 19, 2000 Order on Remand. Specifically,
claimant contends that, in addition to the $3,675 attorney fee awarded by the Court of Appeals, her
counsel is entitled to $13,600 for services at hearing and on Board review. On June 8, 2000, we
withdrew our order to consider claimant's request. Having considered that request, claimant's counsel's
statement of services and the employer's counsel's response, 1 we proceed with our reconsideration.

Where, such as here, a claimant finally prevails after remand from the Court of Appeals, the
Board shall approve or allow a reasonable attorney fee for services before every prior forum. ORS
656.388(1); Deana F. Marshall, 51 Van Natta 415, 416 (1999). Although statutory authority to award an
attorney fee for services rendered at the hearings, Board, and court levels rests with this forum (because
claimant did not finally prevail until the issuance of our Order on Remand), the court already granted
claimant a $3,675 fee.

Neither party challenges the statutory basis for the court's attorney fee award for services on
judicial appeal. In any event, after considering the factors set forth in OAR 438-015-0010(4), we would
find that the court's $3,675 award represents a reasonable fee for claimant's counsel's services performed
before that forum.

We next turn to the determination of a reasonable fee for claimant's counsel's services at hearing
and on Board review for finally prevailing over the employer's denial of claimant's current cervical
condition. As previously noted, claimant requests $13,600 for an attorney fee. This is based on 34 hours
of attorney time "to date.” The employer responds that time devoted to services at the court (for which
a fee has already been awarded) and time devoted to pending litigation pertaining to an aggravation
claim have not been excluded.

Claimant's counsel's statement of services does not expressly state whether time allocated to
court services has been separated from those devoted to litigation before the Hearings Division and the
Board. Nevertheless, we find that it has been in light of claimant's specific request for a fee based on
services at hearing and on review. Moreover, the statement of services indicates that all hours pertain
to the instant case. Thus, we do not find that clamant has included time devoted to separate litigation
concerning an aggravation claim. With these considerations in mind, we now turn to our analysis of the
various factors involved in determining a reasonable fee for counsel's services before the Hearings
Division and the Board.

The hearing lasted an hour (15 page transcript) and claimant was the only witness who testified.
The record contains 99 exhibits, including one deposition and one medical report obtained by claimant's
counsel that, while helpful in deciding the case, was not determinative. The issue was medical
causation: Whether claimant's cervical condition (as of the employer's April 30, 1996 "current condition”
denial) remained related to her May 22, 1995 work injury. This issue was of average complexity, as
compared to those normally presented to this forum for resolution. The ALJ upheld the employer's
denial and claimant requested Board review. Claimant's counsel submitted about 10 pages of briefing in
her Appellant's and Reply briefs on Board review. We note, however, that claimant's reply brief was
entirely devoted to a challenge to the procedural validity of the employer's denial, an argument that we
refused to consider because it was untimely raised.

The case did involve travel to Hermiston for a deposition and travel to Pendleton for the
hearing. This travel time is appropriately considered in determining a reasonable attorney fee. See
Marilyn E. Keener, 49 Van Natta 110, 113 (1997). Claimant will likely receive compensation for medical
services for her compensable condition, demonstrating a value of the interest involved that is generally

1 The self-insured employer has objected to claimant's fee request, arguing that it is excessive.
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comparable to other compensability disputes litigated before this forum. As demonstrated by the extent
of litigation, there was a significant risk that claimant's counsel's efforts would go uncompensated.2
Finally, we note that the attorneys advocated their respective cases in a professional manner.

Consequently, after considering the factors set forth in OAR 438-015-0010(4) and applying them
to this case, we find that a reasonable fee for claimant’s attorney's services at hearing and on Board
review is $6,000, payable by the employer. In reaching this conclusion, we have particularly considered
the time devoted to the compensability issue (as represented by the record, claimant's appellate
arguments to the Board, claimant's counsel's statement of services and the employer's response), the
complexity of the issue, the value of the interest involved, and the risk that counsel might go
uncompensated.3 This award is in addition to the $3,675 awarded for services performed before the
court, resulting in a total award for services rendered before all prior forums of $9,675, to be paid by the
employer.

Accordingly as supplemented and modified herein, we adhere to and republish our May 19,
2000 order. The parties’ rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

2 We do not, however, take administrative notice of the Department's denial statistics that claimant has submitted on
reconsideration. See Marc Grossetete, 50 Van Natta 2235 n. 2 (1998).

3 We do not apply a contingency factor or "multiplier” in a strict mathematical sense. See June E. Bronson, 51 Van Natta
928, 931 n. 5 (1999).
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In the Matter of the Compensation of
ARTHUR WACHTRUP, Claimant
Own Motion No. 00-0217M
OWN MOTION ORDER
Travelers Casualty & Surety Co., Insurance Carrier

The insurer submitted claimant’s request for temporary disability compensation for his 1991 low
back claim. Claimant's aggravation rights on that claim expired on July 30, 1996.

In its June 28, 2000 recommendation, the insurer conceded that claimant's current condition is
compensable and that it is responsible for his current condition. Additionally, the insurer acknowledged
that claimant’s current condition requires surgery. However, the insurer recommended denying
reopening because claimant was not in the work force at the time of his current disability.

However, on September 29, 1992, the Board approved the parties' Claim Disposition Agreement
(CDA) wherein claimant released all his rights to "non-medical service" benefits including temporary
disability benefits, permanent disability benefits, vocational rehabilitation, own motion benefits under
ORS 656.278, burial benefits, aggravation rights per ORS 656.273, death benefits, survivor's benefits,
and all other workers' compensation benefits except compensable medical services under ORS 656.245.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

In light of the fact that claimant has permanently relinquished his rights to all past, present and
future temporary disability compensation, the work force issue is moot. In other words, as a result of
the September 29, 1992 CDA, claimant is no longer entitled to any temporary disability compensation
related to his March 18, 1991 work injury. See ORS 656.236(1); Jack F. Stewart, 51 Van Natta 22 (1999);
Jeffrey B. Trevitts, 46 Van Natta 1767 (1994), aff'd Trevitts v. Hoffman-Marmolejo, 138 Or App 455 (1996).

Accordingly, claimant's request for temporary disability compensation is denied.
IT IS SO ORDERED.
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In the Matter of the Compensation of
RONALD V. PEARCE, Claimant
WCB Case No. 98-07657
ORDER ON REVIEW
Stebbins & Coffey, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Bock.
' The SAIF Corporation requests review of Administrative Law Judge (ALJ) Black's order that set
aside its denial of claimant's aggravation claim for his current right knee condmon On review, the

issues are compensability and aggravation. We affirm.

FINDINGS OF FACT |

We adopt the AL]J's Findings of Fact.

-CONCLUSIONS OF LAW AND OPINION

Claimant is a 46 year-old self-employed automobile technician. In 1978, he had a surgery to
remove a loose body related to an osteochondritis dessicans condition in his right knee. (Ex. 32).
Claimant was relatively pain-free from 1978 until 1993, when he experienced symptoms of "clicking" on
the medial side of his right knee. On June 21, 1993, claimant underwent an arthroscopic procedure by
Dr. Duncan. Dr. Duncan diagnosed "traumatic degeneration of articular cartilage consistent with medial
meniscal tear.” (Ex. 2). Claimant then resumed his regular work with minimal right knee complaints.
(Tr. 26).

On November 10, 1995, claimant compensably injured his right knee as he was pushing a
portable tool box. (Ex. 3). SAIF accepted a right medial meniscus tear. (Exs. 7A, 9). On December 11,
1995, Dr. Duncan performed a second surgery, a partlal medial meniscectomy. (Ex. 4). After this
surgery, claimant continued to have pain and stiffness in his right knee. (Tr. 27). In February 1996,
claimant returned to Dr. Duncan complaining of medial-side right knee pain, especially with activity.
(Ex. 10A).

SAIF issued a Notice of Closure on May 16, 1996, awarding 10 percent scheduled permanent
disability for the right knee. (Ex. 12). An Order on Reconsideration dated October 3, 1996 increased
this award to 15 percent. (Ex. 16). On March 26, 1998, claimant sought treatment for his right knee
with Dr. Meyers, who believed that claimant had signs and symptoms consistent with an extension of
his meniscus tear. (Ex. 19-2). On March 31, 1998, claimant filed a claim for aggravation, which SAIF
denied on the basis that claimant's compensable injury was not the major contributing cause of his
current right knee condition. (Exs. 21, 25),

Dr. Meyers concluded that the major contributing cause of claimant's current disability and need
for treatment was his compensable meniscal tear and resultant degenerative changes. (Exs. 284, 35). In
comparison, Dr. Schilperoort, who performed an examination at the request of SAIF, reasoned that
claimant's current right knee condition was the result of an "idiopathic® degenerative joint disease. (Ex.
23). Dr. James, who performed a records review for SAIF, basically concurred with Dr. Schilperoort in
opining that the major contributing cause of claimant's current condition was preexisting degenerative
arthritis. (Ex. 31).

The ALJ set aside SAIF's denial based on the opinion of Dr. Meyers. The AL]J found Dr.
Meyers' conclusions persuasive because, in contrast to Dr. Schilperoort and James, he took into account
claimant's greater "symptomatic and functional” disability after his most recent injury and surgery.

ORS 656.273(1) provides:

"After the last award or arrangement of compensation, an injured worker is entitled to
additional compensation for worsened conditions resulting from the original injury. A
worsened condition resulting from the original injury is established by medical evidence
of an actual worsening of the compensable condition supported by objective findings."



1274 Ronald V. Pearce, 52 Van Natta 1273 (2000)

The statute requires proof of two specific elements in order to establish a worsened condition:
(1) "actual worsening,” and (2) a compensable condition. Both elements must be satisfied in order to
establish a "worsened condition resulting from the original injury.” Gloria T. Olson, 47 Van Natta 2348,
2350 (1995).

The primary dispute in this case is whether claimant's current condition is compensably related
to his i injury and resultant surgery, as opposed to a preexisting or 1dxopathxc disease process. We agree
with the ALJ that Dr. Meyers' opinion that the current condition is so related is persuasive. In
particular, unlike Dr. Meyers, neither Dr. Schilperoort nor Dr. James adequately explains their opinion
in the context of claimant's increased symptoms and disability after the 1995 injury and surgery.

SAIF contends that the AL] erred in dismissing the opinion of Dr. Schilperoort for the reason
that he was "too enthusiastic,” and because his opinion was in the minority. However, even if we were
to agree with SAIF that consideration of these particular factors is inappropriate, there are other bases
on which to find Dr. Schilperoort's opinion unpersuasive. Like Dr. James, Dr. Schilperoort never
adequately incorporates into his opinion claimant's greater symptoms and disability since 1995. In fact,
Dr. Schilperoort stated at deposition that he could not explain why claimant sought treatment for
increased right knee pain in 1998, "absent the '95 episode.” (Ex. 30-44).

SAIF argues that the AL] failed to accord Dr. James deference as a "nationally-recognized” expert
on knee problems. Dr. James submitted a curriculum vitae that establishes him as a prominent
orthopedic surgeon with particular expertise in the treatment of knee conditions. (See Ex. 31-5).
Although there is no evidence in the record of similar qualifications from Dr. Meyers, he, like Dr. James,
is an orthopedic surgeon. (Ex. 19). The AL] recognized, therefore, that Dr. Meyers' qualifications were
"comparable” to those of Dr. James, not necessarily equivalent. (O&O at 6).

Moreover, a physician's qualifications are but one factor that the Board uses to determine the
persuasiveness of an opinion. In addition to the source of the opinion (to which the particular
qualifications of a doctor are relevant), we also look to the factual basis and logical force of the opinion.
Seé generally Earl M. Brown, 41 Van Natta 287, 291 (1989). As we explained above, we agree with the
. AL]J that the logical force of Dr. James' opinion is outweighed by that of Dr. Meyers because of Dr.
James' failure to explain claimant's increased symptoms and disability due to the combined condition in
reference to the compensable injury.

Next, SAIF contends that the AL] "glossed over" several defects in Dr. Meyers' opinion to find it
persuasive. We disagree. In particular, we find that Dr. Meyers considered the effect of claimant's
prior surgeries and degenerative joint disease in arriving at his opinion. (Exs. 28A, 35). As SAIF
acknowledges, Dr. Meyers ultimately was aware of and considered claimant’'s 1993 surgery. (Ex. 28A).
We are therefore satisfied that Dr. Meyers relied on a complete and accurate history. Somers v. SAIF, 77
Or App 259, 263 (1986).

Moreover, we find that Dr. Meyers did not engage in merely a "temporal analysis” in reaching
his opinion. Instead, Dr. Meyers considered and separated claimant's degenerative condition related to
his 1978 osteochondral surgery from the compensable meniscal tear and the more specifically-located
degenerative condition caused by the tear and resultant 1993 surgery. (Ex. 35).1 We agree with the ALJ
that Dr. Meyers' opinion considers the effect of any preexisting conditions given the context in which it
has been rendered. Worldmark The Club v. Travis, 161 Or App 644 (1999). We do not find Travis
distinguishable from this case, as SAIF urges. Here, Dr. Meyers concurred with two letters prepared by
counsel for claimant, both of which considered the impact of claimant's degenerative changes in his
right knee. (Exs. 28A, 35). In rejecting SAIF's contention regarding Dr. Meyers' opinion, we further
note that medical opinions are to be evaluated based on their completeness, thoroughness and logical
force, not on the format in which they are dehvered Roseburg Forest Products v. Glenn, 155 Or App 318,
320 (1998).

1 just as we declined to find Dr. Schilperoort's opinion unpersuasive because it is in the minority, we similarly decline
SAIF's invitation to find Dr. Meyers' analysis unpersuasive merely because it does not coincide with that of Drs. Schilperoort and
James on this issue.
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SAIF also contends that Dr. Meyers' final opinion is inconsistent with his prior reports and the
operative reports from Dr. Duncan, and is therefore unpersuasive. However, in Dr. Meyers" initial
opinion, he stated that the chondromalacia noted by Dr. Duncan was related to "the injury causing the
initial tear of the posterior horn of the right medial meniscus.” (Ex. 28A-2). As claimant argues, this
opinion, if anything, is consistent with Dr. Duncan'’s statement that the chondromalacia was "as a result
of injury.” (Ex. 15). However, Dr. Duncan's statement is ambiguous as to which "injury" he is
refemng to (i.e. the 1978 or 1993 injury), and we cannot determine on this record whether Dr. Meyers'
opinion is in fact inconsistent with Dr. Duncan's report. We therefore disagree with SAIF's argument.

Dr. Meyers' later opinion letter states that claimant's chondromalacia and meniscal tear (with
resultant degenerative change) conditions are separate conditions, based on new information regarding
claimant's 1978 surgery. (Ex. 35). SAIF contends that this conclusion "does not comport with the
record,” citing to Dr. Duncan's reports. However, in the absence of a medical opinion criticizing this
analysis, we are unable to determine that Dr. Meyers' opinion is "incorrect,” as SAIF urges.

Having established a compensable condition, under ORS 656.273(1), claimant must then prove .
an "actual worsening.” Gloria T. Olson, supra, 47 Van Natta 2348.  SAIF contends that the AL]J
erroneously failed to rely on the opinions of Drs. Schllperoort and James, who were the only physicians
to offer conclusions on this issue based on "objective findings.” We disagree.

Dr. Meyers concluded that claimant's increased symptoms are consistent with a worsening or
extension of claimant’'s degenerative condition, which were caused in major part by his November, 1995
compensable meniscal tear injury and subsequent surgery. (Exs. 19-2, 28A). This analysis squares with
the requirements for establishing a compensable aggravation, pursuant to the Supreme Court's
framework in SAIF v. Walker, 330 Or 102 (2000); Roland A. Walker, on remand, 52 Van Natta 1018 (2000).
In other words, evidence of a symptomatic worsening may prove an aggravation claim if, but only if, a
physician concludes, based on objective findings (which may incorporate claimant's symptoms) that the
underlying condition has worsened. SAIF v. Walker, 330 Or at 118-119. We are satisfied that Dr.
Meyers' opinion meets claimant's burden of proving an actual worsening pursuant to the Walker
rationale.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,500, to be paid by SAIF. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent’s brief), the complexity of the issues, and the value of the interest involved. -

ORDER

The ALJ's order dated December 3, 1999 is affirmed. For services on review, claimant's attorney
is awarded $2,500, payable by SAIF.
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In the Matter of the Compensation of
BARBARA J. WARREN, Claimant
WCB Case No. 99-06401
ORDER ON RECONSIDERATION
Popick & Merkel, Claimant Attorneys
Schwabe, Williamson & Wyatt, Defense Attorneys

Claimant requests reconsideration of our June 21, 2000 Order on Review that: (1) reversed an
Administrative Law Judge's (ALJ's) order that affirmed the Order on Reconsideration's award of 8
percent (10.8) degrees scheduled permanent disability benefits for loss of use or function of the right
foot; and (2) reinstated a Notice of Closure's award of no permanent disability. In our order, we
explained why we found the opinion of Dr. Beaman, M.D., claimant's attending physician, more
persuasive than that of Dr. Hanley, M.D., the medical arbiter. On reconsideration, claimant repeats her
contention that Dr. Hanley's opinion is more persuasive.

After further consideration of claimant's contention, we continue to reject it for the reasons
explained in our prior order. As we found in our prior order, because the self-insured employer
objected to the Order on Reconsideration and sought reduction of the award, it has the burden to show
that the standards were incorrectly applied in the reconsideration proceeding. We continue to find that
the employer met its burden of proof under the facts of this case.

On reconsideration, claimant reasserts her contention that the employer failed to meet its burden
of proof, contending that Dr. Beaman's opinion does "not establish that claimant's supposed preexisting
condition is the major contributing cause of the existing impairment.” (Motion for Reconsideration, page
1 [emphasis in original]). Therefore, claimant contends, at best, the evidence is in equipoise, which
results in the employer failing to meet its burden of proof.

Claimant cites no authority for her statement of law regarding the major contributing cause
standard of proof. However, OAR 436-035-0007 (WCD Admin. Order 98-055) provides the general
principles for rating disability and provides, in relevant part: -

"(1) Except for sections (4) and (5) of this rule, a worker is entitled to a value under
these rules only for those findings of impairment that are permanent and were caused by
the accepted compensable condition, an accepted consequential condition and direct
medical sequelae. Unrelated or noncompensable impairment findings shall be excluded
and shall not be valued under these rules. Permanent total disability shall be
determined pursuant to OAR 436-030-0055.
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"(4) Where a worker has a preexisting condition, the following applies:

"(a) For purposes of these rules only, a prior Oregon workers' compensation claim is
not considered a preexisting condition.

"(b) In accordance with 1995 Or. Laws Chapter 332, section 3, disability caused solely by
a worker's preexisting condition shall be rated completely if work conditions or events
were the major contributing cause of a pathological worsening of the preexisting physical
condition or an actual worsening of the preexisting mental disorder. Apportionment of
disability is not appropriate.

"(c) Where a worker's compensable condition combines with a preexisting condition,
pursuant to ORS 656.005(7), the current disability resulting from the total accepted
combined condition shall be rated in accordance with these rules as long as the
compensable condition remains the major contributing cause of the accepted combined
condition, i.e., a major contributing cause denial has not been issued pursuant to ORS
656.262(7)(b). Apportionment of disability is not appropriate. * * *.

(5) If the compensable condition is no longer the major contributing cause of the
combined or superimposed condition, and a major contributing cause denial has been
issued, the following applies:
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As we found in our prior order, Dr. Beaman explicitly found that claimant's noncompensable
preexisting arthrosis was the source of her impairment. (Ex. 47). We also found Dr. Beaman's opinion
persuasive because he treated claimant over time and displayed a better knowledge of the medical
record. In addition, given the fact that Dr. Hanley did not address claimant's preexisting arthrosis .
condition, we did not find his opinion persuasive. On the other hand, there is no medical evidence that
claimant's preexisting arthrosis condition "combined” with the work injury. Although Dr. Beaman
related claimant’s mild impairment to her preexisting arthrosis, he did not discuss whether the work
injury "combined" or was superimposed on the arthrosis condition.

Based on Dr. Beaman's opinion, we find that claimant's right foot impairment is solely caused
by her preexisting arthrosis. As a result, claimant is not entitled to an impairment rating under the
standards. ORS 656.225; OAR 436-035-0007(1); Bonnie L. Bursell, 50 Van Natta 2323 (1998); William H.
Pauley, 49 Van Natta 1605 (1997).

Claimant argues that a finding of no impairment contradicts the employer's acceptance of a
disabling right medial sesamoid fracture and the symptomatology listed in Dr. Hanley's report.
However, claimant was awarded temporary disability for various periods of time in 1998 and 1999. (Exs.
49-1, 53-2). Nevertheless, the record does not establish entitlement to permanent disability.

Claimant also argues that Dr. Beaman's opinion is inaccurate- that her medial sesamoid injury
"resolved with treatment,” and the "symptoms completely resolved.” (Ex. 4-1, -2). Instead, claimant
relies on Dr. Hanley's report, which lists a history of claimant having "persistent pain in the right foot"
since the April 1998 injury. (Ex. 52-1). Based on the following reasoning, we find
Dr. Beaman's opinion persuasive.

Dr. Beaman's chart notes and reports indicate that claimant's symptoms significantly diminished
as she approached medically stationary status. On December 4, 1998, Dr. Beaman examined claimant
and noted that she had improved significantly in the past six weeks, having regained good motion and
diminished pain. (Ex. 35). On January 8, 1999, Dr. Beaman examined claimant and reported that she
was doing well, with most of her pain diminished, although she was wearing clogs because she was
unable to wear regular shoes yet. (Ex. 38). At that time, claimant reported that she thought she had
improved 75 percent since her initial visit. (Id.). Claimant continued with physical therapy and, by
February 23, 1999, she was wearing closed shoes. (Ex. 42). On March 18, 1999, Dr. Beaman examined
claimant and found her medically stationary without permanent impairment. (Ex. 45). He reported that
she was doing well and could return to her regular work duties full time. Finally, in his April 7, 1999
report, Dr. Beaman opined that: (1) claimant had recovered well; (2) the medial sesamoid injury had
resolved with treatment; and (3) the mild degree of permanent impairment was related to the
preexisting arthrosis. (Ex. 47).

Dr. Hanley does not address Dr. Beaman's reports of claimant's improvement over time or his
conclusion that the sesamoid injury and resulting symptoms completely resolved. Instead, without
explanation or any reference to the medical record, Dr. Hanley took a history of persistent pain in the
right foot since the date of injury. (Ex. 52-1). Furthermore, as discussed in our prior order, Dr. Hanley
also did not address claimant's preexisting arthrosis, which Dr. Beaman opined resulted in her current
mild impairment. Given Dr. Beaman's treatment history, we find his opinion regarding claimant's
compensable condition more persuasive.

Accordingly, we withdraw our June 21, 2000 order. On reconsideration, as supplemented
herein, we republish our June 21, 2000 Order on Review. The parties' rights of appeal shall begin to
run from the date of this order.

IT IS SO ORDERED.




1278 Cite as 52 Van Natta 1278 (2000) : July 18, 2000

In the Matter of the Compensation of
JOHN R. DAVIS, Claimant
WCB Case No. 99-07458
ORDER ON REVIEW
Vick & Conroyd, Claimant Attorneys
Bostwick, et al, Defense Attorneys

Reviewed by Board Members Meyers, Bock, and Biehl.

The insurer requests review of Administrative Law Judge (AL]) Johnson's order that increased
claimant's unscheduled permanent disability for a left shoulder condition from 10 percent (32 degrees),
as awarded by an Order on Reconsideration, to 34 percent (108.8 degrees). On review, the issue is
extent of unscheduled permanent disability. We modify.

FINDINGS OF FACT

We adopt the AL]J's "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

Claimant has an accepted claim for left shoulder rotator cuff tear and left supraspinatus tendon
tear. ~ Following the acceptance, claimant's surgeon performed an "acromioplasty, excision of the
coracoacromial ligament, debridement and repair of the biceps tendon and repair of the rotator cuff."

A Notice of Closure awarded 19 percent unscheduled permanent disability. The Order on
Reconsideration reduced the award to 10 percent unscheduled permanent disability.

The AL] first agreed with claimant that he was entitled to an additional 5 percent award under
OAR 436-035-0330(13) because his surgery had included a "partial resection of the clavicle.” The AL]
further found that, when claimant was declared medically stationary, he had not been released to
regular work. Thus, the AL]J applied age, education and adaptability factors, resulting in an increase in
the award. A

On review, the insurer continues to assert that claimant's award should be based only on
impairment because, first, he was released to regular work and, second, claimant returned to regular
work. :

Impairment is the only value considered in evaluating permanent disability if: (1) the worker
returns to regular work at the job held at the time of injury, (2) the attending physician releases the
worker to regular work and the job is available but the worker fails or refuses to return to that job, and
(3) the attending physician releases the worker to regular work but the worker's employment is
terminated for causes unrelated to the injury. ORS 656.726(3)(f)(D).

The insurer argues that claimant's attending physician, Dr. Hoda, released claimant to regular
work. A March 23, 1999 chartnote from Dr. Hoda stated that light work was not available for claimant
"so he would like to return to regular work.” (Ex. 22). The chartnote further indicated that claimant "is
allowed to return to work on a trial basis.” (Id.) A Form 828 showed that claimant was released to
regular work on March 29, 1999. (Ex. 23). '

On May 3, 1999, Dr. Hoda noted that claimant "was laid off and is not doing anything now."
(Ex. 24). After the Notice of Closure issued, Dr. Hoda reported that claimant "was allowed to return to
modified work requiring no overhead lifting with his left arm and general lifting to be limited to 50
pounds with the left arm on a permanent basis.” (Ex. 27). The medical arbiter panel also found that
claimant could "lift/carry 50 pounds maximum with the left arm on a frequent basis" and that he was
permanently restricted from working the same number of hours as before the injury. (Ex. 28-4).

We disagree with the insurer that claimant was released to regular work. Although the "Form
828" indicates such, the accompanying chartnote shows that the release was on a "trial basis" and Dr.
Hoda subsequently clarified that claimant could return to modified work. Thus, we find that the
preponderance of evidence shows that claimant was not released to regular work.
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The insurer also argues that claimant returned to regular work. The record contains almost
nothing concerning this issue. ' As noted above, on May 3, 1999, claimant told Dr. Hoda that he had
been "laid off." The medical arbiters reported that, since the surgery, claimant had been "unable to
return to his regular work[.]" (Ex. 28-2).

Although the record shows that claimant probably returned to work, we find insufficient
evidence that he returned to regular work. Claimant's report to the medical arbiters that he was unable
to return to regular work is consistent with evidence from Dr. Hoda and the medical arbiters that
claimant is permanently restricted to modified work. Consequently, based on this record, we conclude
that claimant did not return to regular work.

Thus, we further conclude that claimant's permanent disability should not be based only on
impairment. Because the parties do not object to the values of the factors applied by the AL], we adopt
this portion of the AL]J's order.

Finally, the insurer challenges the AL]J's finding that claimant was entitled to additional
impairment under OAR 436-035-0330(13) because his surgery included a "partial resection of the
clavicle.” Although claimant’s surgeon did not specifically refer to such a procedure, the ALJ decided
that the rule allowed for such an award because the surgeon excised a small protruding portion of the
clavicle; relying on medical dictionaries, the AL] found that such a procedure qualified as a "resection.”

In SAIF v. Calder, 157 Or App 224 (1998), the court explained that we may resort to medical
dictionaries to define medical terms. The court further stated, however, that the Board is not an agency
with specialized medical expertise entitled to take official notice of technical facts within its specialized
knowledge and our findings must be based on medical evidence in the record.

Here, by deciding that excision of a portion of the clavicle constituted a "resection,” we find that
the ALJ went beyond using the medical dictionaries to define medical terms. 1 When looking only at the
medical evidence in this case, we find no proof that claimant underwent a "partial resection of the
clavicle.” Jan M. Hulke, 50 Van Natta 1393 (1998) (Board rejected the claimant's argument that, based on
medical dictionaries, her surgery included arthroplasty and, in absence of medical evidence of such a
procedure, found no entitlement to that impairment value). Thus, we conclude that claimant is not
entitled to a value under OAR 436-035-0330(13). :

Assembling the factors, claimant has an impairment value of 10 percent (5 percent for loss of
range of motion combined with 5 percent for acromioplasty surgery). Claimant's value for age (1) and
the value for education (4) results in a factor of 5. The adaptability factor (5) results in a value of 20.
Adding the value of 10 percent for impairment, claimant's unscheduled permanent disability award is 30
percent.

Finally, because our order resulted in a decrease of compensation, claimant’s attorney is not
entitled to an assessed fee for services on review. ORS 656.382(2).

ORDER
The ALJ's February 15, 2000 order, as corrected February 16, 2000, is modified. In lieu of the

award of 34 percent (108.8 degrees) unscheduled permanent disability, claimant is awarded 30 percent
(96 degrees) unscheduled permanent disability. The AL]'s attorney fee award is modified accordingly.

i fact, when discussing the issue, the ALJ himself stated that "the specific question is a very technical one and well
beyond the expertise of any person who is not a trained physxaan yet in this particular case we see three legally trained persons
- (including the ALJ) trying to 'play doctor.'"

Board Member Biehl dissenting in part.
I disagree with the portion of the majoritys order finding that claimant is not entitled to

impairment for surgery under OAR 436-035-0330(13). The majority found that the AL] "went beyond
using the medical dictionaries to define medical terms.” I find no error in the AL]'s analysis.
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First, at hearing, the parties specifically argued to the AL] application of the rule, citing to
medical dictionaries in support of each of their positions. The employer in particular argued that there
was no "resection” as that term is defined by a medical dictionary.

Consistent with SAIF v. Calder, 157 Or App 224 (1998), the AL]J resorted to medical dictionaries
in deciding whether the administrative rule applied to claimant's surgery. Under Calder, the court stated
that the Board may rely on dictionary definitions and "reasonable inferences" from the medical evidence
in making impairment findings. 157 Or App at 228.

Here, the ALJ, as the parties requested, did just that. In particular, the AL] compared
definitions of words in the administrative rule to the surgery report, reasonably inferred from that
medical evidence, and decided that the surgery qualified as a "resection.”

In short, the AL] was not "playing doctor,” but he was appropriately analyzing the medical
evidence and deciding that a medical procedure qualified as a "resection” under the rule, entitling
claimant to that impairment. Because the majority decides to the contrary, I dissent.

July 18, 2000 ____Cite as 52 Van Natta 1280 (2000)

In the Matter of the Compensation of
AUDREY J. BIGELOW, Claimant
Own Motion No. 99-0391M
OWN MOTION ORDER
Malagon, Moore, et al, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation submitted a request for temporary disability compensation for claimant’s
1976 cervical claim. Claimant's aggravation rights expired on April 13, 1982. SAIF opposed reopening
the claim on the grounds that: (1) no surgery or hospitalization had been requested; (2) surgery or
hospitalization was not reasonable and necessary; and (3) claimant was not in the work force at the time
of her current disability. Furthermore, -claimant had appealed a Managed Care Organizations (MCO's)
disapproval of claimant's surgery request as medically unnecessary to the Director of the Medical
Review Unit (MRU) of the Workers' Compensation Division. (MRU File No. 12997).

On November 10, 1999, we postponed action on this Own Motion matter pending outcome of
that litigation. On May 1, 2000, the MRU issued an Administrative Order (MTX 00-064) which found
that the proposed anterior C6-7 discectomy and fusion with graft was inappropriate medical treatment
for claimant's compensable injury. That order has not been appealed.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Here, the dispute regarding the reasonableness and necessity of claimant's proposed surgery has
been resolved. ORS 656.327. In light of the MRU's order, we are unable to find that claimant is
entitled to temporary disability compensation for an unauthorized and noncompensable surgery. See
Dorothy Vanderzanden, 48 Van Natta 1573 (1996). Furthermore, based on MRU's decision, claimant,
through her counsel, acknowledges that she is not currently entitled to have her claim reopened under
the Boards Own Motion authority.

Under these circumstances, we are unable to grant claimant's request for temporary disability.
Accordingly, claimant's request for own motion relief is denied.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JIMMY G. DEMING, Claimant
WCB Case Nos. 99-07707, 99-07651, 99-04232 & 99-06812
~ ORDER ON REVIEW
Daniel M. Spencer, Claimant Attorney
James Booth (Saif), Defense Attorney
Wallace, Klor & Mann PC, Defense Attorneys

Reviewed by Board Members Meyers, Bock, and Biehl.

Claimant requests review of that portion of Administrative Law Judge (ALJ) Black's order that
upheld Liberty Northwest Insurance Corporation's (Liberty's) compensability and responsibility denial,
on behalf of Crown Pacific, Ltd., of cervical "bulging discs and spondylosis other than at the C5-6
level[.]" The SAIF Corporation, on behalf of Mountain High Timber Company, cross-requests review of
that portion of the ALJ's order that indicated SAIF's denial of an occupational disease claim was
"withdrawn.” On review, the issues are compensability and responsibility. We affirm in part and
modify in part.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the following changes. We delete footnote 1. In the
third paragraph on page 2, we change the first sentence to read: "On April 4, 1997, Liberty denied the
claim concerning the February 1997 injury." In the fourth full paragraph on page 3, we replace the last
sentence with the following;:

"On May 7, 1999, Dr. Newby said that claimant's 1997 injury and C5-6 disc herniation
remained stable and had not been worsened by the September 1998 injury. (Ex. 41). He
believed that claimant's current need for treatment was related to the September 1998
injury. (Id.)"

On page 4, we delete the third paragraph. We do not adopt the findings of ultimate fact.

CONCLUSIONS OF LAW AND OPINION

We recap the procedural posture of this case. As a result of 1997 litigation regarding its
"combined condition” denial, Liberty has accepted a C5-6 disc herniation related to claimant's February
1997 injury. (Ex. 18). A February 5, 1998 Determination Order awarded claimant 14 percent
unscheduled permanent disability for his cervical condition. (Ex. 20).

On September 18, 1998, claimant was injured while working for SAIF's insured. (Ex. 21). SAIF
accepted a "contusion right occipital and contusion right posterior neck muscles.” (Ex. 27).

A cervical MRI on November 13, 1998 showed that claimant had fusion at C5-6 without residual
disc herniation, disc protrusions at C3-4, C4-5 and C6-7, moderate spinal canal stenosis at C3+4,
neuroforaminal stenoses, most pronounced at C4-5, and cervical spondylosis. (Ex. 29).

On December 7, 1998, claimant wrote to SAIF regarding the bulging discs shown on the
November 13, 1998 MRI. (Ex. 33). Claimant requested that SAIF include those as part of his accepted
condition. (Id.) On April 2, 1999, SAIF issued a partial denial of claimant's disc bulges at C3-4, C5-6
and C6-7, on the basis that the September 18, 1998 injury was not the major or material cause of those
conditions. (Ex. 37). An April 6, 1999 Notice of Closure awarded claimant temporary disability benefits
related to the September 18, 1998 injury. (Ex. 40).

On July 21, 1999, Liberty responded to claimant regarding two requests. (Ex. 42). Claimant had
requested that Liberty accept disk bulges at C3-4, C4-5 and C6-7, as well as a right trapezius/cervical
strain combined with preexisting degenerative cervical spine disease at C3-4 through C6-7. (Id.) Liberty
said it would seek clarification of whether those conditions were causally related to the February 1997

injury. (Id.)
On September 14, 1999, Liberty issued a partial denial of claimant's "disk bulges at C3-4, C4-5
and C6-7 and right trapezius/cervical strain combined with pre-existing degenerative cervical spine

disease at C3-4 through C6-7 and responsibility of the conditions and current medical treatment.” (Ex.
44-2).
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On December 2, 1999, SAIF wrote to the ALJ and indicated that, among other things, claimant
was withdrawing his request that SAIF accept additional conditions of bulging discs at C3-4, C4-5 and
C6-7. SAIF agreed to withdraw its April 2, 1999 denial and claimant's request for hearing was to be
dismissed without prejudice. In addition, SAIF said that claimant was withdrawing his request for
hearing regarding SAIF's September 22, 1999 denial of an occupational disease claim of the cervical
spine at C3-4, C4-5 and C6-7. The parties agreed that claimant's September 24, 1999 request for hearmg
was withdrawn and the case was to be dismissed without prejudice.

The ALJ found that the holding in King v. Building Supply Discount, 133 Or App 179 (1995) did
not apply to this case. The AL]J also found that responsibility for claimant's C5-6 disc herniation did not
shift from Liberty to SAIF. The AL]J upheld Liberty's September 14, 1999 denial of compensability and
responsibility for "bulging discs and spondylosis other than at the C5-6 level[.]"

On review, claimant relies on King to argue that claim preclusion applies as a result of prior
litigation and, therefore, Liberty is responsible for his degenerative cervical disease at C3-4 through Cé6-
7. In contrast, Liberty relies on ORS 656.005(7)(a)(B) and ORS 656.262(6)(c) and contends that ng does
not apply here because the statutory frame work has changed.

The doctrine of claim preclusion applies in workers’ compensation cases when there is an
opportunity to litigate an issue before a final determination and the party against whom the doctrine
could be applied fails to litigate the issue. Drews v. EBI Companies, 310 Or 134, 140, 142 (1990). "Where
there is an opportunity to litigate the question along the road to the final determination of the action or
proceeding, neither party may later litigate the subject or question.” Id. at 140.

In King v. Building Supply Discount, the claimant filed a claim for a heart attack. The carrier
issued a written denial that denied not only the heart attack claim, but also the claimant's preexisting
coronary artery disease (CAD). At hearing, the ALJ found that the heart attack was compensable and
the denial was set aside "in its entirety” and remanded to the carrier for processing. The ALJ's order
was not appealed. Later, the carrier issued a denial of the CAD. The court held that the carrier was
precluded by the prior AL]'s order from contesting the compensability of the CAD. The court found
that although.no specific claim had been previously made for the CAD, the condition arguably could
have been encompassed within the original claim. Moreover, the carrier's denial specifically included
that condition. The court reasoned that if the claimant had later sought compensation for the CAD, a
denial of that claim would have been upheld on the ground that the denial had become final. Thus, the
claimant's opportunity to seek compensation for the CAD would have been lost with his failure to
appeal the denial. The court concluded: "[A]lthough no specific claim had been made by claimant for
the [CAD)], employer's denial specifically including that condition framed the issues that were subject to
litigation.” Id. at 182. The court held that the referee's order setting aside the denial, even if wrong,
had the effect of ordering the acceptance of the CAD. Therefore, further litigation of the claimant's
CAD condition was barred by claim preclusion. Id. at 182-83.

We examine the facts in this case to determine whether the holding in King applies here.
Claimant was injured on February 7, 1997 while working for Liberty's insured and he filed a claim
referring to a right neck injury. (Ex. 1). A March 19, 1997 MRI showed a right-sided disc protrusion at
C5-6 with neuroforaminal stenosis and underlying changes of chronic cervical spondylosis involving C3-4
through C5-6 with neuroforaminal compromise at those levels. (Ex. 6). On April 22, 1997, Dr. Newby
performed an anterior cervical discectomy at C5-6. (Ex. 10). His postoperative diagnosis was a C5-6
cervical disc herniation. (Id.) ‘

On April 4, 1997, Liberty issued a denial, which said, in part:

"We have recelved your claim for a right trapezius/cervical strain sustained on February
7, 1997 while employed by [the employer]. Medical information obtained during our
investigation of your claim establishes that your right trapezius/cervical strain combined
with pre-existing degenerative cervical spine disease at C3-4 through C6-7. The record
also shows that the major contributing cause of that combined condition was the pre-
existing degenerative cervical spine disease. Furthermore, the record fails to establish
that your work exposure with [the employer] was the major contributing cause of any
worsening of your pre-existing degenerative cervical spine disease at C3-4 through C6-7.
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"Therefore, without waiving further questions of compensability, we submit this denial
of your claim for the combined condition resulting from your right trapezius/cervical
strain and your pre-existing degenerative cervical spine disease at C3-4 through C6-7, as
your employment with [the employer] did not constitute the major contributing cause of
this combined condition.” (Ex. 9a).

Claimant requested a hearing, which was held on July 2, 1997. The prev1ous AL] framed the
issue as "[w]hether claimant sustained a compensable C5-6 disc herniation.” (Ex. 17-1; footnote
omitted). The AL] found that claimant's preexisting degenerative disc disease combined with the
February 7, 1997 injury to produce a "combined condition (i.e., the disc herniation).” (Ex. 17-2). The
AL] concluded that the work injury was the major contributing cause of claimant’s disability and need
for treatment of the combined condition. The AL]J set aside Liberty's April 4, 1997 denial and ordered
the insurer to "accept claimant's claim and process it according to law.” (Ex. 17-3). Liberty then
accepted a "C5-6 disc herniation.” (Ex. 18).

To support his claim preclusion argument, claimant relies on the following portion of Liberty's
April 4, 1997 denial:

"Medical information obtained during our investigation of your claim establishes that
your right trapezius/cervical strain combined with pre-existing degenerative cervical spine
disease at C3-4 through C6-7. The record also shows that the major contributing cause of
that combined condition was the pre-existing degenerative cervical spine disease. Furthermore,
the record fails to establish that your work exposure with [the employer] was the major
contributing cause of any worsening of your pre-existing degenerative cervical spine disease at
C3-4 through C6-7." (Ex. 9A; emphasis supplied).

We acknowledge that Liberty's denial said that the record failed to establish that claimant's work
exposure with the employer was the major contributing cause of any worsening of his preexisting
degenerative cervical spine disease at C3-4 through C6-7. (Ex. 9a). Nevertheless, the actual denial
language in Liberty's letter referred only to the "combined condition.” The letter stated: "Therefore,
without waiving further questions of compensability, we submit this denial of your claim for the combined
condition resulting from your right trapezius/cervical strain and your pre-existing degenerative cervical
spine disease at C3-4 through C6-7, as your employment with [the employer] did not constitute the
major contributing cause of this combined condition.” (Id.; emphasis supplied). Thus, although Liberty
issued a denial of a "combined condition” that included preexisting degenerative cervical spine disease at
C3-4 through C6-7, Liberty did not issue a denial of the preexisting cervical degenerative disease itself.

In the King case, the carrier's denial said, in part: "Therefore, without waiving further questions
of compensability we must issue this partial denial for your recent condition and need for medical
treatment, as well as your pre-existing coronary artery disease.” Based on that language, the court
concluded that the carrier's denial specifically included the coronary artery disease condition. Here,
unlike King, Liberty's denial did not specifically include a denial of claimant's cervical degenerative
disease at C3-4 through C6-7. Rather, Liberty denied a "combined condition” that it was subsequently
ordered to accept pursuant to the prior ALJ's order. Thus, we conclude that the holding in King does
not apply to this case. Consequently, we affirm the ALJ's order.1

SAIF's Cross-Request for Review

SAIF, on behalf of Mountain High Timber Company, cross-requests review of that portion of the
ALJ's order that indicated its denial of an occupational disease claim was "withdrawn.” SAIF asserts
that the parties agreed that WCB No. 99-07651 could be dismissed without prejudice. SAIF states that
the ALJ's order should have said that claimant's request for hearing was withdrawn, not that SAIF's
denial was withdrawn. Claimant does not dispute SAIF's cross-request for review. We modify the
portion of the ALJ's order regarding WCB No. 99-07651 accordingly.

ORDER

The ALJ's order dated January 10, 2000 is affirmed in part and modified in part. We modify the
portion of the ALJ's order concerning WCB No. 99-07651 to read: "Claimant's September 22, 1999
request for hearing (WCB No. 99-07651) is withdrawn and the case is dismissed without prejudice.” The
remainder of the AL]'s order is affirmed.

1 We note that claimant's arguments at hearing and on review were limited to claim preclusion.
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Board Member Biehl concurring in part and dissenting in part.

I agree with the majority's decision regarding SAIF's cross-request for review. I disagree,
however, with the majority's conclusion that the holding in King v. Building Supply Discount, 133 Or App
179 (1995), does not apply to this case.

The majority errs in its interpretation of Liberty's April 4, 1997 denial, which provided, in part:

"We have received your claim for a right trapezius/cervical strain sustained on February
7, 1997 while employed by [the employer]. Medical information obtained during our
investigation of your claim establishes that your right trapezius/cervical strain combined
with pre-existing degenerative cervical spine disease at C3-4 through C6-7. The record
also shows that the major contributing cause of that combined condition was the pre-
existing degenerative cervical spine disease. Furthermore, the record fails to establish that
your work exposure with [the employer] was the major contributing cause of any worsening of
your pre-existing degenerative cervical spine disease at C3-4 through C6-7.

"Therefore, without waiving further questions of compensability, we submit this denial
of your claim for the combined condition resulting from your right trapezius/cervical
strain and your pre-existing degenerative cervical spine disease at C3-4 through C6-7, as
your employment with [the employer] did not constitute the major contributing cause of
this combined condition.” (Ex. 9a; emphasis supplied).

In its April 4, 1997 letter, Liberty said that the "record fails to establish that your work exposure
with [the employer] was the major contributing cause of any worsening of your pre-existing
degenerative cervical spine disease at C3-4 through C6-7." (Ex. 9a). Based on that language, I would
find that Liberty denied compensability of claimant's degenerative cervical disease at C3-4 through C6-7.
Although the previous ALJ focused on compensability of claimant's C5-6 disc herniation during the 1997
litigation, Liberty's denial also specifically included a denial of claimant's cervical degenerative disease at
C3-4 through C6-7. As in the King case, although no specific claim had been made for-that condition, it
arguably could have been encompassed within the original claim. The medical evidence discussed a
possible occupational disease claim for cervical degenerative disease. On May 27, 1997, Dr. Newby,
claimant's treating surgeon, said that claimant's "degenerative changes are probably due to an
occupational accumulative injury as relates to his work rather than a normal degenerative condition of
wear and tear.” (Ex. 13-2). Liberty responded by obtaining a June 13, 1997 report from Dr. Farris, who
did not believe claimant’'s degenerative changes were related to his work activities. (Ex. 14-3).

The majority has interpreted Liberty's April 4, 1997 denial in a hypertechnical manner to
conclude that the denial portion of the letter only referred to a combined condition. (Ex. 9a). I do not
believe that is a reasonable interpretation, in light of Liberty's express statement that "the record fails to
establish that your work exposure with [the employer] was the major contributing cause of any
worsening of your pre-existing degenerative cervical spine disease at C3-4 through C6-7." (Ex. 9a). That
statement is a denial of claimant's degenerative cervical condition and, therefore, the parties had an
opportunity to litigate that condition in 1997.

As in the King case, if Liberty's April 4, 1997 denial had been upheld and claimant later sought
to establish compensability of his cervical degenerative disease at C3-4 through C6-7, a denial of that
claim would likely have been upheld on the ground that Liberty's denial had become final. Although
no specific claim had been made by claimant for the cervical degenerative disease, Liberty's denial
specifically including that condition framed the issues that were subject to litigation. I agree with
claimant that the AL]'s order setting aside Liberty's denial, even if wrong, had the effect of ordering the
acceptance of cervical degenerative disease at C3-4 through C6-7. Litigation of that condition is barred
by claim preclusion.

I do not agree with Liberty's argument that, pursuant to ORS 656.005(7)(a)(B) and ORS
656.262(6)(c), it is allowed to issue a denial when the compensable injury is no longer the major
contributing cause of a combined condition. Claimant correctly responds that Liberty's reliance on those
statutes is misplaced because it has accepted the degenerative condition itself as a result of claim
preclusion.
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I believe that the previous AL]'s order that set aside Liberty's April 4, 1997 denial had the effect
of ordering the acceptance of claimant's cervical degenerative disease at C3-4 through C6-7. Thus, the
cervical degenerative disease was accepted as a compensable condition in and of itself. The statutes that
Liberty cites in support of its position are dependant on the existence of a combined condition in the
legal sense. A combined condition in the legal sense is a compensable injury that combines with a
preexisting condmon or conditions. ORS 656.005(7)(a)(B); see Freightliner Corp. v. Christensen, 163 Or
App 191 (1999).1 Here, the preexisting degenerative condition itself is deemed accepted as a matter of
law, based on the doctrine of claim preclusion, and may not be denied except as a "back-up” denial
pursuant to ORS 656.262(6)(a).

Based on the foregoing reasons, I respectfully dissent from the portion of the ma]orlty s oplmon
that affirms the ALJ's order and upholds Liberty's denial.

LIn Christensen, 163 Or App at 191, the court said that although the claimant's preexisting conditions combined to give
rise to the claimant's need for treatment, they were compensable in their own right as a matter of law under Georgia-Pacific v.
Piwowar, 305 Or 494 (1988). The court rejected the carrier's argument that ORS 656.005(7)(a)(B), ORS 656.262(6)(c) and ORS
656.262(7)(b) allowed it to deny the degenerative conditions when the injury was no longer the major contributing cause of the
combined condition, because the preexisting degenerative conditions were compensable as a matter of law and could not be
denied. I would reach a similar conclusion in this case.

July 18, 2000 Cite as 52 Van Natta 1285 (2000)

In the Matter of the Compensation of
CHRISTOPHER K. HARDING, Claimant
WCB Case No. 99-07198
ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Haynes, Bock, and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ) Menashe's order that denied his
request to change the date of aggravation rights of a new medical condition. - On review, the i issue is the
proper date for claimant's aggravation rights.

We adopt and affirm the AL]J's order.
ORDER

The ALJ's order dated January 10, 2000 is affirmed.

Board Member Phillips Polich dissenting.

The issue in this case is whether a claimant with a "new medical condition" claim under ORS
656.262(7)(a), which was closed under ORS 656.262(7)(c), is entitled to a new five-year period of
aggravation rights. By adopting and affirming the ALJ's order, the majority agrees with the AL]J's
conclusion that John R. Graham, 51 Van Natta 1740 (1999), did not implicitly overrule Susan K. Clift,
51 Van Natta 646 (1999). I respectfully dissent.

I agree with claimant that the Clift case should be disavowed. As I stated in Graham (Board
Members Phillips Polich and Biehl, specially concurring), I would disavow Clift based on the reasoning
in Member Biehl's dissent in that case. I agree with claimant that he is entitled to new aggravation
rights dating from the first closure of the new condition claim.
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In the Matter of the Compensation of
JAMES C. HUBBARD, Claimant
WCB Case No. 99-02437
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Haynes and Phillips Polich.

The insurer requests review of Administrative Law Judge (ALJ) Tenenbaum's order that set aside
its denial of claimant's injury claim for a low back condition. On review, the issue is compensability.

We adopt and affirm the order of the ALJ with the following supplementation.

The insurer contends that claimant failed to prove that he sustained a compensable injury. In
particular, the insurer argues that: (1) claimant's testimony is not sufficient, considering the
inconsistencies of that testimony, to carry claimant's burden of proof that a compensable event occurred;
and (2) Dr. Frank's opinion, upon which the AL] relied, is insufficient to establish the work injury as the
major contributing cause of claimant's combined condition. We disagree with each of the insurer's
contentions.

We generally defer to an AL]'s demeanor-based credibility findings, and we do so here. See
Bush v. SAIF, 68 Or App 230, 233 (1984). The AL]J observed claimant closely and carefully during the
hearing. (O&O p. 3). Based upon claimant's attitude; appearance, demeanor and responsiveness, the
ALJ concluded he was a truthful witness and a reliable historian in all material respects. (O&O p. 3).
Because the ALJ had the opportunity to observe the claimant's testimony, she is in a much better
position to assess his credibility; her determination is entitled to considerable weight. See Sherri L.
Williams, 51 Van Natta 75, 77 (1999).

Turning to the substance of claimant's testimony, we note that claimants statement regarding
incidents of tripping and stumbling and stepping through pallets as being a common work place
occurrence is supported by the testimony of co-worker, Mark Havig.1 (Tr. 39-40). We also note that
claimant's testimony that he had pain after the work incident and had not had that type of pain prior to
the incident is supported by the testimony of his wife. (Tr. 31).

We do not dismiss the insurer's credibility argument lightly. We acknowledge that claimant did
not report his back pain to the employer until 10 days after the incident. We also recognize that
claimant failed to be completely thorough in reporting histories to inquiring doctors.

Nevertheless, considering all the evidence, the substance of claimant's testimony as supported
by the testimony of his wife and co-worker, Mark Havig, and the ALJ's credibility finding based upon
claimant’s demeanor, we conclude that claimant is credible regarding the incident at work whereby he
stepped through a pallet and stumbled backward. In other words, we are persuaded that such an event
occurred and that claimant experienced low back pain following that event.

The parties do not contest the ALJ's conclusion that the compensability of claimant's low back
strain injury is subject to ORS 656.005(7)(a)(B). Therefore, in order to establish that his low back
condition is compensable, claimant must show that his work injury was the major contributing cause of
the disability or need for treatment of the combined condition. ORS 656.005(7)(a)(B); SAIF v. Nehl, 149
Or App 309, 315 (1997) rev den 326 Or 389 (1998).

To satisfy the "major contributing cause" standard, claimant must establish that his compensable
injury contributed more to the disability or need for treatment of the claimed condition than all other
factors combined. See, ‘e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983). A determination of the major
contributing cause involves the evaluation of the relative contribution of different causes of claimant's
need for treatment of the combined condition and deciding which is the primary cause. Dietz v. Ramuda,
130 Or App 397 (1994), rev dismissed 320 Or 416 (1995). Because of claimant's preexisting condition and

. 1 Havig has no specific memory of the event in question. (Tr. 37). HoWever, Havig did testify that worker's tripping
and stumbling was commonplace. (Tr. 39). He further testified that workers have "pallets break on them” three to four times a
night. (Tr. 39-40). :




James C. Hubbard, 52 Van Natta 1286 (2000) » ' 1287

the possible alternative causes for his current condition, resolution of this matter is a complex medical
question that must be resolved by expert medical opinion. See Uris v. Compensation Department, 247 Or
420 (1967). When there is a dispute between medical experts, more weight is given to those medical
opinions which are well reasoned and based on complete information. See Somers v. SAIF, 77 Or App
259, 263, (1986).

The AL]J determined that Dr. Frank's opinion, as the treatmg surgeon, was sufficient to establish
medical causation of a combined low back condition. The insurer argues that Dr. Frank's opinion is
insufficient to establish medical causation because: (1) is it based upon an incorrect history; and (2) it is
unexplained. The insurer suggests that Dr. Fuller's opinion is better reasoned, and based upon more
complete information. Therefore, the insurer concludes that Dr. Fuller's opinion more persuasive. We
disagree with the insurer's contention that Dr. Fullers opinion is more persuasive.

Dr. Fuller originally saw claimant in April 1999 at the request of the insurer. At the time he
took the following description of the injurious event: :

"On 02/05/99, he was a member of a crew which was unloading a semi. His job was to
put product for the hardware department onto a pallet. He was carrying a box weighing
up to 30 pounds, stepping on the slat of a pallet when the board broke and he went
down several inches. He staggered and was grabbed by another worker and thus he
didnt hit the ground. He reports that he felt an immediate twinge of pain in his low
back, which he figured was a pulled muscle and which he therefore ignored.“2 (Ex. 11-
2).

As a result of that description, Dr. Fuller opined: "The mechanism of injury alleged to have occurred on
02/05/99 is also reasonable to cause a disc herniation.” (Ex. 11-5).

In July 1999, the insurer's counsel had a telephone conference with Dr. Fuller. During that
conference, the insurer's counsel asked Dr. Fuller to assume that the mechanism of injury was "far less
spectacular” than what had been reported to him in April 1999. (Ex. 22-1). Following the telephone
conference, Dr. Fuller opined: "the specific incident described on 02/05/99 is not medically probable to
have a caused the disc herniation at L4-5." (Ex. 22-2). Based upon a proposed set of facts from the
insurer's counsel, Dr. Fuller changed his opinion regarding the work incidents ability to cause a
herniated disc.3

We note that in rendering his July 1999 opinion, Dr. Fuller did not review Dr. Frank's operative
report. Moreover, having previously concluded that the work incident as described by claimant most
likely occurred, to the extent that Dr. Fuller's opinion rests on some other event, his opinion is based
upon incomplete information. Accordingly, it is not persuasive and we do not rely on it. See Miller v.
Granite Construction Co., 28 Or App 473, 476 (1977); William R. Ferdig, 50 Van Natta 442, 443 (1998).

In July 1999, Dr. Frank first concluded that claimant's work injury was the major contributing
cause of claimant's disability and need for treatment of claimant's combined low back condition. (Ex.
18-2). Dr. Frank explained that during surgery he found a distinct disc fragment on the right side that
had herniated upwards. (Ex. 23-3). Based on that surgical finding, and on a complete copy of the
medical records, the various imaging studies, and claimant's description of the work event, Dr. Frank
opined that the work injury resulted in further herniation of disc material, causing the fragment found
during surgery. (Ex. 23-3). He further opmed (1) that it was the disc fragment that caused the need
for claimant's surgery; and (2) that claimant's preexisting degeneration (aging) of the spine did not play
a significant role in either the work injury or the subsequent need for surgery. (Ex. 23-2, 3).

2 At hearing, claimant's description of the event is essentially the same as that reported to Dr. Fuller except that at
hearing the height of the pallet was reported as 4 inches instead of "several inches.” (Tr. 6-7). In addition, it was reported at
hearing that claimant did not actually know if a co-worker caught him. Apparently as he stumbled backward, he made physical
contact with a co-worker; the physical contact kept him from falling. (Tr. 6, 19-20).

3 Because the description of the work incident as related by the insurer's counsel to Dr. Fuller is not contained in this
record, we consider Dr. Fuller's change of opinion to be unexplained. An unexplained change of opinion renders a physician's
opinion unpersuasive. See Kelso v.. City of Salem, 87 Or App 630 (1987).
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The insurer argues that Dr. Frank's demur to a direct inquiry about the work injury having
sufficient force to cause a disc herniation, undercuts his opinion that the work injury was major
contributing cause of claimant's disability and need for treatment of the combined low back condition.
(Ex. 22A-2, 23-3). We disagree. We conclude, based upon the wording of the inquiry, that Dr. Frank
interpreted the question as whether the work injury was of sufficient force to cause an initial disc
" herniation, as opposed to the additional herniated material that made up the disc fragment he found
during surgery.

As the treating surgeon, Dr. Frank had the opportunity to view claimant's disc fragment first
hand.4 Accordingly, his opinion based upon his actual surgical observations is entitled to great weight.
Argonaut Ins. Co. v. Mageske, 93 Or App 698, 702 (1988). Dr. Frank's opinion is also supported by the
opinion of Dr. George, who reviewed the records at the request of claimant's counsel, and the
concurrence of Dr. Gallagher, the original treating physician. (Ex. 20, 20A).

In conclusion, based upon the extent of Dr. Frank's explanation, including his opinion that
claimant's preexisting degenerative problems had little significance in claimant’s need for surgery, we .
conclude that Dr. Frank's well reasoned opinion, as supported by Drs. George and Gallagher,
persuasively establishes that the major contributing cause of claimant's disability or need for treatment
of his combined low back condition was the work injury of February 1999. Consequently, we affirm the
AL]J's order that set aside the insurer's denial of that claim.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,462.50, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief and his counsels uncontested request), the complexity of the issue, and
the value of the interest involved.

ORDER

The AL]'s order dated January 12, 2000 is affirmed. For services on review, claimant is awarded
a $1,462.50 attorney fee, payable by the insurer.

4 The insurer argues, that because Dr. Frank did not provide a detailed description of the disc fragment, that his opinion
must not be based upon his surgical observations. We disagree. Considering the extent to which Dr. Frank analyzed the
preexisting degeneration and disc bulge, as well as the additional herniated material that resulted the disc fragment found during
surgery, we conclude that his opinion is necessarily based upon his surgical observations. Accordingly, we give it great vs;eight.

July 18, 2000 Cite as 52 Van Natta 1288 (2000)

In the Matter of the Compensation of
VERNA J. JOHNSON, Claimant
WCB Case No. 99-08233
ORDER ON REVIEW
Raymond Bradley, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Meyers.

Claimant requests review of Administrative Law Judge (ALJ]) Nichol's order that: (1) upheld the
SAIF Corporation's denial of claimant's injury claim for a left knee condition; and (2) declined to asses a
penalty for an allegedly unreasonable denial. On review, the issues are compensability and penalties.

We adopt and affirm the order of the AL] with the following supplementation. Claimant
contends the history of the injury contained in the medical records together with the physician's
statements that the history is consistent with the mechanism of injury is sufficient establish the
compensability of her left knee condition. We disagree. :



http:1,462.50
http:1,462.50

Verna ]. Johnson, 52 Van Natta 1288 (2000) 1289

Even if we assume that claimant's history of injury is consistent, the medical record does not
relate the cause of claimant's meniscal tear to the injury she described at work. Moreover, the record
lacks a medical opinion indicating that the described injury is consistent with a mechanism that can
cause a torn meniscus. In other words, the record is completely devoid of any medical opinion
concerning the cause of claimant's torn meniscus.

On this record, claimant has failed establish the compensability of her left knee condition. ORS
656.266; ORS 656.005(7)(a). '
ORDER
The ALJ's order dated February 7, 2000 is affirmed.

July 18, 2000 Cite as 52 Van Natta 1289 (2000)

In the Matter of the Compensation of
CINDY MAY-ARTHUR, Claimant
WCB Case No. 99-09069
ORDER ON REVIEW
Malagon, Moore, et al, Claimant Attorneys
Meyers, Radler, et al, Defense Attorneys

Reviewed by Board Members Bock, Haynes, and Biehl.

The self-insured employer requests review of Administrative Law Judge (AL]) Otto's order that
awarded 1 percent (3.2 degrees) unscheduled permanent disability for claimant’s post traumatic stress
disorder. Claimant cross-requests review, arguing that her unscheduled permanent disability award
should be increased to 6 percent. On review, the issue is extent of unscheduled permanent disability.
We reverse.

FINDINGS OF FACT

* We adopt the ALJ's order findings of fact with the following changes. In the third sentence of
the first paragraph on page 2, we delete the date. At the end of the first paragraph on page 2, we add
the following sentence: "On October 26, 1998, the employer accepted a disabling post traumatic stress
disorder. (Ex. 17)." In the first paragraph on page 3, we change the first sentence to read: "On June
18, 1999, the employer issued a Notice of Closure that did not award any permanent disability. (Ex.
74)."

CONCLUSIONS OF LAW AND OPINION

We briefly recap the procedural posture of this claim. In August 1989, claimant began working
for the employer as an assistant branch manager. In August 1998, a claim was filed for claimant's work-
related stress related to a robbery and a subsequent trial of the alleged robber. (Ex. 4). On October 26,
1998, the employer accepted a disabling post traumatic stress disorder. (Ex. 17).

On June 18, 1999, the employer issued a Notice of Closure that did not award any permanent
disability. (Ex. 74). Dr. Klein, psychiatrist, performed a medical arbiter examination on September 28,
1999. (Ex. 90). A November 10, 1999 Order on Reconsideration awarded only temporary disability
benefits. (Ex. 92). Claimant requested a hearing.

At hearing, claimant argued that her post traumatic stress disorder resulted in a Class 1
permanent psychological impairment and she is entitled to a 5 percent impairment value, based on a
sliding scale of zero to 5 percent. The employer argued that claimant was not entitled to an award of
unscheduled permanent disability.

The AL]J relied on the opinions of Drs. Klein and Klecan and found that claimant qualified for a
Class 1 permanent impairment for an anxiety disorder, pursuant to OAR 436-035-0400(5)(a). The ALJ
rejected claimant's argument that the administrative rule provided for a sliding scale of zero to 5
percent. The AL]J reasoned that Class I impairment only provided for a zero percent impairment value
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and, therefore, her post traumatic stress disorder was ratable, but ratable at a value of zero. The ALJ

concluded that claimants Class 1 anxiety disorder was "measurable” and found that claimant was
entitled to a social/vocational factor of "1" under OAR 436-035-0300, which gave her an unscheduled
permanent disability award of 1 percent: . '

On review, the employer argues that even if claimant qualifies for Class 1 mental disorder
impairment, that value is zero and, therefore, there is no measurable impairment. See OAR 436-035-
0270(2) (if there is no measurable impairment under these rules, no award of unscheduled permanent
partial disability shall be allowed). The employer contends that if there is no measurable impairment,
there can be no consideration of the non-impairment factors.

Claimant cross-requests review, arguing that her unscheduled permanent disability award
should be increased to 6 percent. She contends that Class 1 impairment under OAR 436-035-0400(5)
provides a range of zero to 5 percent impairment. Claimant relies in part on the fact that Class 2
impairment ranges from 6 to 35 percent.

OAR 436-035-0400(5) (WCD Admin. Order No. 98-055) provides, in part:

"Loss of function attributable to permanent symptoms of affective disorders, anxiety
disorders, somatoform disorders, and chronic adjustment disorders shall be rated
according to the following classes, with gradations within each class based on the
severity of the symptoms/loss of function:

"(a) Class 1: (0%) A worker belongs in Class 1 when one or more of the following
residual symptoms are noted:

"(A) Anxiety symptoms: Require little or no treatment, are in response to a particular
stress situation, produce unpleasant tension while the stress lasts, and might limit some
activities.”

For the purpose of rating permanent disability, only the opinions of claimant's attending
physician at the time of claim closure, or any findings with which he or she concurred, and the medical
arbiter's findings, if any, may be considered. See ORS 656.245(2)(b)(B), ORS 656.268(7); Tektronix, Inc. v.
Watson, 132 Or App 483 (1995); Koitzsch v. Liberty Northwest Ins. Corp., 125 Or App 666 (1994). Under
OAR 436-035-0007(14), where a medical arbiter is used on reconsideration, "impairment is established by
the medical arbiter, except where a preponderance of medical opinion establishes a different level of
impairment.” '

Claimant’s attending physician at the time of claim closure was Dr. O'Hearn. Her treating
psychologist was Dr. Wicher. Drs. O'Hearn and Wicher concurred with Dr. Klecan's April 22, 1999
report. (Exs. 56, 67, 91).

Dr. Klecan found that claimant's post-traumatic stress disorder had resolved and she had no
current psychological problems, except for some relatively minor residual and occasional lapses in
concentration or attention. (Ex. 56-12). He noted that it still disturbed claimant to recall the events of
the last year and "probably always will to some extent.” (Id.) Dr. Klecan concluded that claimant no
longer suffered from a mental or emotional disorder and she had "only occasional and mild residual
subjective symptoms[,]" which he felt were more or less permanent. (Ex. 56-13). Objectively,
claimant's mental state was normal. (Id.) In response to a question of whether claimant was capable of
working at her regular employment, Dr. Klecan said:

"Yes. [Claimant] is capable of working at her regular employment now. She has no
impediments to doing so. Her reported occasional lapse in attentiveness was not
observed by us today, although we do not doubt that she may sometimes experience
this. Even if present, such a complaint is not a significant limitation.” (Ex. 56-14).

Dr. Klecan concluded that claimant's permanent impairment was "very mild, limited to subjective
reports of occasional lapses in attentiveness in conversation.” (Id.)
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Dr. Klein performed a medical arbiter examination on September 28, 1999. (Ex. 90). She
reported that claimant's post traumatic stress disorder had resolved and was no longer an issue. (Ex..
90-5). She noted, however, that claimant had a significant problem with resentful feelings about the
employer because she felt they had not supported her. (Id.) Nevertheless, Dr. Klein said that claimant
was functioning well and had good relationships at work. (Id.) Claimant reported to Dr. Klein that she
was not increasing her hours "because she just doesn't feel motivated at this time.” (Id.) Claimant also
reported that, despite having occasional lapses of concentration and attention, she was functioning well
at her job and was exceeding expectations. (Ex. 90-6). Dr. Klein explained:

"In short, this is an individual who still ruminates a bit about her problems, has some
mild attention and concentration problems at times and at times feels like isolating
herself a bit but otherwise is doing well. These complaints are remnant of what
happened with the robbery and then what happened with her relationship with [the
employer], but these do not constitute a psychiatric disorder.

"I do not feel that the patient has any disability of a psychiatric nature with the single
exception that she reports having some discomfort in going back to working with cash
out front where she might be robbed. I think this is a frequent residual from this type of
occurrence, i.e., a traumatic situation. Some people never do get back to the 'scene of
the crime,’ and I think it probably makes sense to allow this nice lady to make a decision
whether to handle cash or not. She herself thought that maybe some time in the future
she could. * * * This is really a matter of common sense whether or not she should
handle cash rather than a psychiatric question.” (Id.)

Both Dr. Klecan and Dr. Klein concluded that claimant’s post traumatic stress disorder had
resolved. They both indicated that claimant had occasional mild concentration or attention problems.
Dr. Klein relied on claimant's report that she had occasional lapses of concentration and attention. (Ex.
90-6). Dr. Klecan noted that claimant's occasional and mild residual symptoms were "subjective” and
objectively, her mental state was normal. (Ex. 56-13). Dr. Klecan reported that claimant's current level
of functioning both on and off the job was normal. (Ex. 56-13). Similarly, Dr. Klein said that claimant
was functioning well at her job and was exceeding expectations. (Ex. 90-6).

Despite the fact that Dr. Klein reported that claimant had some "discomfort” about going back to
working with cash in a branch, Dr. Klein said that claimant herself thought she might be able to do so at
some time in the future. (Ex. 90-6). Dr. Klecan concluded that claimant was capable of working at her
regular employment and had no impediments to doing so. (Ex. 56-14). Drs. O'Hearn and Wicher
concurred with Dr. Klecan's report. (Exs. 67, 91). Dr. Klein explained that claimant was not increasing
her hours at work because "she just doesn't feel motivated at this time." (Ex. 90-5).

Based on the medical reports, we are not persuaded that claimant had a "[lJoss of function
attributable to permanent symptoms" of an anxiety disorder, as required by OAR 436-035-0400(5).
Under OAR 436-035-0007(1), a worker is entitled to a value only for those findings of impairment that
are permanent. The medical evidence does not support the conclusion that claimant's subjective
symptoms of anxiety are permanent. Moreover, Dr. Klein said that whether or not claimant should
handle cash at work was not a psychiatric question, but was a matter of common sense. (Ex. 90-6).
Under these circumstances, we conclude that claimant is not entitled to an award of unscheduled
permanent disability.1

ORDER

The ALJ's order dated March 28, 2000 is reversed. The. Order on Reconsideration is reinstated
and affirmed. The ALJ's attorney fee award is also reversed.

T light of our conclusion, we need not address claimant's argument that her unscheduled permanent disability award
should be increased from 1 percent to 6 percent.

Board Member Biehl concurring in part and dissenting in part.

The majority concludes that claimant is not entitled to an unscheduled permanent disability
award for her post traumatic stress disorder. Although I do not agree with claimant that her
unscheduled permanent disability award should be increased to 6 percent, I would affirm the ALJ's
order that awarded 1 percent unscheduled permanent disability. For the following reasons, I
respectfully dissent.
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The majority errs by finding that claimant is not entitled to Class 1 impairment under OAR 436-
035-0400(5)(a). The medical evidence in this case clearly satisfies the requirements of that administrative
rule. OAR 436-035-0400(5)(a) provides that a worker belongs in Class 1 when one or more of these
residual symptoms are noted: -

"(A) Anxiety symptoms: Require little or no treatment, are in response to a particular

stress situation, produce unpleasant tension while the stress lasts, and might limit some

activities.” '

I agree with the ALJ's analysis of the medical evidence. The AL]J relied on the opinion of the
medical arbiter, Dr. Klein, who concluded that claimant had some permanent disability in the form of
"some discomfort in going back to working with cash out front where she might be robbed.” (Ex. 90-6).
In addition, Dr. Klecan, who examined claimant on behalf of the employer, agreed that claimant had
permanent impairment in the form of very mild, limited occasional lapses in attentiveness in
conversation and disturbing emotions with recollection of the robbery. (Ex. 56-12 to 56-14). Dr.
O'Hearn, claimant's attending physician, and Dr. Wicher, claimant's psychologist, concurredwith Dr.
Klecan's report. (Exs. 67, 91). Based on those reports, I agree with the AL]J that claimant’'s discomfort
in working with cash where she might be robbed qualifies as anxiety symptoms in response to a
particular stress situation, which produce unpleasant tension while the stress lasts and might limit some
of her activities. Based on OAR 436-035-0400(5)(a), claimant qualifies for Class 1 permanent impairment
for an anxiety disorder. '

Furthermore, 1 agree with the ALJ that claimant is entitled to a 1 percent unscheduled
permanent disability award. The ALJ reasoned that the fact that claimant's post traumatic stress
disorder qualifies as a Class 1 anxiety disorder for purposes of rating permanent disability means that
claimant's impairment under these rules is measurable. Although that measure is zero, the Class 1
impairment criteria were created to allow for the measurement of mental impairment less than Class 2.
The ALJ correctly determined that claimant's residual anxiety symptoms prevent her from returning to
her position at injury, which involved dealing with cash, thereby resulting in diminished earning
capacity. Claimant is entitled to an unscheduled permanent disability award if the social and vocational
factors provide for such an award.

OAR 436-035-0280 explains how the factors are assembled that relate to unscheduled permanent
disability. The first step is to determine the basic value that represents impairment. OAR 436-035-
0280(1). . OAR 436-035-0400(5)(a) provides for an impairment value of zero. The appropriate value for
the age factor is then determined. OAR 436-035-0280(2). Claimants uncontested brief indicates that she
was 34 years old and, therefore, a value of zero is given. OAR 436-035-0290(2).

Next, the appropriate value for the education factor is determined. OAR 436-035-0280(3).
Claimants unrebutted brief indicates she has a high school education. Under OAR 436-035-0300(2)(a), a
value of zero is allowed. Under OAR 436-035-0300(3), a value for a worker's "Specific Vocational
Preparation” (SVP) time is allowed based on the job(s) the worker has performed during the five (5)
years preceding the date of issuance. The AL]J correctly found that claimant's position as an assistant
branch manager of a financial institution is described in DOT 187.167-070, which has an SVP of 7.
Under OAR 436-035-0300(4), claimant is entitled to a value of 1. Thus, claimants final education
factor is valued at 1. The age and education values are added, for a total of 1. OAR 436-035-0280(4).

The appropriate value of the adapability factor is then determined.] OAR 436-035-0280(5); OAR
436-035-0310. Claimant's adaptability is measured by comparing her Base Functional Capacity (BFC) to
her maximum Residual Functional Capacity (RFC). OAR 436-035-0310(2). The evidence indicates that
claimant's BFC was "light." There is no evidence to indicate that claimant’s RFC has changed.
Comparing claimant's BFC of "light” with her RFC of "light” results in an adaptability factor of 1. OAR
436-035-0310(6).

1 Although claimant's brief indicates she is entitled to an adaptability factor of "zero,” OAR 436-035-0310(1) provides
that the range of impact for the adaptability factor is from "1 to +7."
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OAR 436-035-0280(6) provides that the age and education total (1) is multiplied by the
adaptability factor (1), which equals 1. Under OAR 436-035-0280(7), that result (1) is added to the
impairment value (0), which equals the percentage of permanent unscheduled disability to be awarded.
Thus, by applying the factors of age, education and adaptability pursuant to OAR 436-035-0280, I agree
with the ALJ that claimant is entitled to an award of 1 percent unscheduled permanent disability. The
majority errs by reaching a contrary result.

July 18, 2000 Cite as 52 Van Natta 1293 (2000)

In the Matter of the Compensation of
LESLIE MOON, Claimant
Own Motion No. 00-0228M
OWN MOTION ORDER DENYING CONSENT TO DESIGNATION
OF PAYING AGENT (ORS 656.307)
Christopher A. Slater, Claimant Attorney
Liberty Northwest Ins. Corp., Insurance Carrier

The Benefits Section of the Workers' Compensation Division is prepared to issue an order
designating a paying agent under ORS 656.307 and OAR 436-060-0180. Each insurer has
acknowledged that the only issue is responsibility’ for claimant's otherwise compensable claim.
Claimant's aggravation rights under his 1993 injury claim with Libety NW Insurance Corp. expired
March 22, 1998. Thus, the claim is subject to ORS 656.278. '

Under OAR 438-012-0032, the Board shall notify the Benefits Section that it consents to the order
designating a paying agent if it finds that the claimant would be entitled to own motion relief if the own
motion insurer is the party responsible for payment of compensation. The Board may exercise its own
motion jurisdiction if there is a worsening of a compensable injury that requires either inpatient or
outpatient surgery or other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, the
Board may authorize the payment of temporary disability compensation from the time the worker is
actually hospitalized or undergoes outpatient surgery until the worker's condition becomes medically
stationary. Id.

The record contains no request for surgery for claimant's compensable condition. Thus, the
record fails to establish that there has been a worsening of the compensable injury which requires
inpatient or outpatient surgery or other treatment requiring hospitalization. Consequently, based on
this record, the Board may not authorize the payment of temporary disability compensation on its own
motion,

Accordingly, the Board is without authority to consent to an order designating a paying agent
for the purposes of temporary disability compensation. However, since responsibility for claimant's
current condition is the only issue in dispute, the Board recommends the issuance of an order
designating a paying agent pursuant to ORS 656.307(1)(b) for the payment of claimant’s medical
services. See OAR 436-060-0180(13).

IT IS SO ORDERED.
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In the Matter of the Compensation of
BYRON PHILLIPS, Claimant
WCB Case No. 99-07172
ORDER ON REVIEW
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.

The insurer requests review of that portion of Administrative Law Judge (ALJ) Tenenbaum's
order that awarded claimant 5 percent (16 degrees) scheduled permanent disability for loss of use or
function of his left foot (ankle), whereas an Order on Reconsideration awarded no scheduled permanent
disability. With his respondent’s brief, claimant, pro se, has submitted documents pertaining to medical
services. The documents were not previously admitted at hearing. We treat such submissions as a
motion for remand. See Judy A. Britton, 37 Van Natta 1262 (1985). On review, the issues are remand,
medical services, and extent of scheduled permanent disability. We vacate in part and reverse in part. .

FINDINGS OF FACT

We adopt the AL]'s Findings of Fact, with the exception of the second paragraph on page 3 of
the Opinion and Order.

CONCLUSIONS OF LAW AND OPINION

Remand/Medical Services

- Claimant has submitted documents not admitted at hearing. Generally, we would treat such
submissions as a request for remand. See, e.g., Judy A. Britton, 37 Van Natta 1262. However, in this
case, we need not determine whether remand is appropriate as we conclude that neither we nor the AL]
had jurisdiction over the matter raised by claimant.

Specifically, in correspondence to the AL], the parties indicated that an issue existed regarding
the payment of medical bills.] Claimant argued that a medical bill for a bone scan had not been
completely paid by the insurer. The insurer contended, however, that it had paid approximately one-
third of the bill and because the bill exceeded the fee schedule or customary allowance, the provider was
not allowed to bill claimant for the remainder. In her Opinion and Order, the AL] listed the insurer's
failure to pay the medical bills as an issue to be decided. The AL] also found that the insurer was
responsible for the bills and the Order portion of the Opinion and Order provided that, "With respect to
medical services claimant received in April, 1999, namely exrays [sic] and a bone or CT scan, they are
compensable and the responsibility of [the insurer].” Opinion and Order, pg. 5.

We conclude that the Board and its Hearings Division do not have jurisdiction over the issue of
the medical services dispute in this case. We recently held that whether medical treatment qualified as
compensable medical services under ORS 656.245, or whether a carrier was required to pay for
requested medical services, was a matter that was subject to the Director's jurisdiction. Vicki L.
Mangum, 52 Van Natta 1006 (2000).

In Mangum, we noted that, in 1999, the legislature amended ORS 656.704(3)(b), which addresses
jurisdiction regarding medical service disputes. Consistent with the statute, the Board and Director have
adopted rules providing that questions of causation are determined by the Board and its Hearings
Division, whereas, once causation is resolved, the Director proceeds with review of any remaining
medical service dispute. See OAR 436-009-0008(2)(b), (d); 436-010-0008(4), (6). In other words, the
Board has jurisdiction to resolve disputes over the compensability of medical conditions and over
whether medical treatment is causally related to the compensable injury. Id.

Here, however, there is no dispute that the bills are related to claimant’'s compensable injury
and are the responsibility of the insurer under the Director's rules regarding the payment of medical

1 The case was decided on the written record, in lieu of convening a hearing.
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bills.2 Moreover, ORS 656.248(12) provides that, when a dispute exists between an injured worker,
insurer or self-insured employer and a medical service provider regarding either the amount of the fee
or nonpayment of bills for compensable medical services, the injured worker, insurer, self-insured
employer or medical service provider shall request administrative review by the director. Consequently,
we find that jurisdiction over this matter lies with the Director, rather than the Board or Hearings
Division,

Accordingly, to the extent that the AL]'s order purported to address the medical services dispute
existing in this case between claimant, the insurer and the medical services provider, that portion of the

order is vacated.

Extent of scheduled permanent disability

The ALJ found that the opinion of Dr. Buuck, claimant's treating doctor, was sufficient to
establish that claimant had a chronic condition limiting repetitive use of his ankle. We disagree.

The applicable rule provides, in pertinent part, that a worker is entitled to a 5 percent scheduled
chronic condition impairment value when a preponderance of medical opinion establishes that, due to a
chronic and permanent medical condition, the worker is significantly limited in the repetitive use of a
body part. OAR 436-035-0010(5).

Here, the medical arbiter, Dr. Madhani, found that claimant was "currently working full time as
an electrician but avoids climbing ladders.” However, Dr. Madhani did not find that claimant had a
chronic condition with regard to his left ankle. (Ex. 18).

On February 16, 1999, Dr. Buuck reported that claimant had been previously cleared for all
activities and, with the exception of some slight aching in his ankle, seemed to be "getting along fine."
Dr. Buuck found that claimant was medically stationary and was cleared for all activities. (Ex. 11). On
April 30, 1999, Dr. Buuck reported that claimant seemed to do fine if kept at level ground and was not
working at heights or up on platforms. Dr. Buuck reported that he had agreed to change claimant's .
work restrictions "temporarily, for the next three months, to just working on level ground and not at
heights.” (Ex. 17).

After reviewing Dr. Buuck's opinion, we are unable to-find that claimant has established an
entitlement to a chronic condition award. Dr. Buuck has indicated that claimant’s restrictions were only
temporary, which is not sufficient to establish an award of permanent disability. See Sandra A. Burns, 48
Van Natta 2481 (1996) (doctor's statements that restrictions were going to be in place until a subsequent
evaluation did not establish that it was medically probable that the claimant required permanent
restrictions). Moreover, we have previously held that a restriction on repetitive use to prevent reinjury
or an increase in symptoms does not constitute persuasive evidence of a chronic condition impairment.
See, e.g., Gorden L. Atkins, 52 Van Natta 284 (2000); Rena L. Rose, 49 Van Natta 2007 (1997).

Accordingly, we conclude that the record does not support an award of scheduled permanent
disability for a chronic condition involving claimant's left ankle. That portion of the AL]'s order is
therefore reversed.

ORDER

The ALJ's order dated April 3, 2000 is vacated in part and reversed in part. To the extent that
the AL]'s order purports to address an issue involving disputed medical services, it is vacated. The
ALJ's award of 5 percent scheduled permanent disability is reversed. The Order on Reconsideration is
affirmed in its entirety.

2 Claimant is this case contests his responsibility for "two thirds of the bill." That reference may suggest that the medical
service provider is billing claimant for the remainder of a bill. If that is accurate, claimant may wish to seek Director review under
ORS 656.248(12). Because claimant is not represented, he may wish to consult the Workers' Compensation Ombudsman, whose
job it is to assist injured workers in such matters. The Ombudsman may be contacted, free of charge, at 1-800-927-1271, or written
to at: Department of Consumer and Business Services, Workers' Compensation Ombudsman, 350 Winter St. NE, Salem, OR,
97310.
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In the Matter of the Compensation of
MARILYN J. WATKINS, Claimant
WCB Case Nos. 99-08963 & 99-06210
ORDER ON REVIEW
Philip H. Garrow & Janet H. Breyer, Claimant Attorneys
VavRosky, et al, Defense Attorneys
. Sather, Byerly & Holloway, Defense Attorneys

Reviewed by Board Members Biehl and Meyers.

EBI Insurance Company requests review of those portions of Administrative Law Judge (AL]J)
Peterson's order that: (1) set aside its responsibility denial of claimant's "new injury" claim for a low
back condition; and (2) upheld SIMS, Inc.'s denial of claimant's aggravation claim for the same
condition. On review, the issues are responsibility and aggravation. We reverse in part and affirm in
part.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact with the exception of the AL]'s Ultimate Findingé of Fact.

CONCLUSIONS OF LAW AND OPINION

Claimant is a 46 year-old registered nurse who began working for the employer in 1989. She
suffered an on-the-job injury to her low back in 1982. This injury resolved quickly without permanent
impairment. On October 10, 1995, claimant re-injured her back attempting to catch a 200-pound patient.
(Ex. 11). She was diagnosed with a low back strain. Her claim was accepted by the employer's
processing agent, SIMS. (Ex. 16).

Claimant suffered a similar injury catching a patient on March 12, 1997. She again had the
onset of low back pain and a diagnosis was made of sacroiliac strain. (Ex. 27).. SIMS accepted
claimant’s claim for "sacroiliac strain.” (Ex. 41). She missed more than two months from work as a

result of this injury, but returned to her regular duties and was awarded no permanent disability. (Ex.
43).

On January 21, 1999, claimant again experienced increased low back symptoms after moving
furniture at work. She had the immediate onset of low back pain which worsened the next morning.
(Tr. 25). Claimant filed a claim for this injury, which was denied by the employer's insurer, EBI.
Claimant also filed a claim for aggravation with SIMS, alleging that her 1995 and 1997 injuries had
compensably worsened. In response, SIMS issued a responsibility and aggravation denial.

The ALJ set aside EBI's responsibility denial, relying on the opinion of claimant's treating .
physician, Dr. Stewart. On review, EBI challenges the AL]'s interpretation of the medical evidence,
(particularly that from Dr. Stewart) in assigning it responsibility for claimant's low back condition. We
disagree with the AL]'s analysis and reverse the responsibility decision.

ORS 656.308(1) provides:

"When a worker sustains a compensable injury, the responsible employer shall remain
responsible for future compensable medical services and disability relating to the
compensable condition unless the worker sustains a new compensable injury involving
the same condition. * * * The standards for determining the compensability of a
combined condition under ORS 656.005(7) shall also be used to determine the occurrence
of a new compensable injury or disease under this section."

ORS 656.308(1) operates together with ORS 656.005(7) to assign respon51b111ty when a .
compensable preexisting condition resulting from a prior injury combines with a subsequent accidental
m)ury SAIF v. Drews, 318 Or 1, 18-19 (1993), Darold E. Perry, 50 Van Natta 788, 789 (1998). If the

1 There is no dispute here that claimant's new injury is for the same condition as her prior compensable condition.
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subsequent accidental injury is found to be the major contributing cause of the ensuing disability or
need for treatment, then the claimant is considered to have sustained a "new compensable injury,” and
responsibility shifts to the subsequent carrier. If, however, the preexisting compensable condition is the
major contributing cause of the "combined condition,” then the first sentence of the statute applies and
responsibility remains with the original carrier. Darold E. Perry, 50 Van Natta at 789.

In evaluating conflicting medical opinions, we rely on those opinions that are well-reasoned and
based on complete and accurate information. Somers v. SAIF, 77 Or App 259 (1986). Moreover,
generally, we rely on the opinion of claimant's treating physician, absent persuasive reasons to do
otherwise. Weiland v. SAIF, 64 Or App 810 (1983) Here, we find persuaswe reasons not to defer to Dr.
Stewart.

Dr. Stewart initially°concurred (for the most part) with the opinion of examining physicians Drs.
McKillop and Dietrich, who concluded that claimant’s January 21, 1999 injury was not a "new injury”
but instead an "exacerbation or recurrence of her original injury in 1995." (Exs. 60-6, 63).

However, Dr. Stewart then concurred with the opinion of Drs. Fuller and Snodgrass, who
performed an examination of claimant at the request of SIMS. Drs. Fuller and Snodgrass believed that
claimant's January 1999 injury was a new injury, and not a worsening of her prior back condition. (Ex.
73A-9). Dr. Stewart then wrote a letter to claimant's counsel, in which he stated that the 1999 injury
was not a new injury, but "more of a waxing and waning of her symptoms.” (Ex. 83-3).

Inconsistent medical opinions are entitled to little, if any, weight. Constance D. Wilbourn, 51 Van
Natta 1541 (1999). Dr. Stewart's opinions, summarized above, have been inconsistent. Moreover, Dr.
Stewart's final opinion attributes responsibility to the earlier (1995 and 1997) injuries, not to the 1999
injury. (Ex. 83-3). Therefore, even if we were to rely on Dr. Stewart as claimant's treating physician,
his final opinion supports a finding of responsibility against SIMS, not EBI.

We find that the opinion of Drs. McKillop and Dietrich is the most well-reasoned and therefore
persuasive. In particular, Drs. McKillop and Dietrich relied on an accurate history of no specific injury
in 1999. Claimant consistently stated that she was moving chairs at work on January 21, 1999, but never
identified a specific injury associated with that activity. (See Tr. 24, Ex. 56). In contrast, Drs. Fuller and
Snodgrass failed to distingtiish between claimant's earlier, distinct injuries in 1995 and 1997, and her
reoccurrence of back pain with activity in 1999. (Ex. 73A; Tr. 18, 21, 25).

Moreover, Dr. Detweiler, claimant's former treating physician, concurred with Drs. McKillop
and Dietrich. (Ex. 62). As EBI correctly notes, Dr. Detweiler is the only physician to have treated
claimant both before and after her January 1999 work incident. (Exs. 20A, 21, 24A, 45A). Kienow's Food
Stores v. Lyster, 79 Or App 416, 421 (1986)(Opinion by physician who examined the claimant before and
after an injury is persuasive). As such, we also find Dr. Detweiler's concurrence persuasive and
corroborative of the opinion of Drs. McKillop and Dietrich.

In conclusion, based on our de novo review, the more persuasive medical opinion from Drs.
McKillop and Dietrich indicates that claimant's 1999 injury was merely a waxing and waning of
symptoms related in major part to her 1995 and 1997 injuries. Therefore, we are not persuaded that
claimant sustained a new compensable injury. As such, responsibility for claimant's low back condition
remains with SIMS. Accordingly, we reverse that portion of the AL]'s order that assigned responsibility
to EBL

Because we have determined that SIMS is the respon51ble carrler we must then analyze whether
claimant has proved a compensable aggravation of her 1997 injury.2 ORS 656.273(1). Because the ALJ
found EBI responsible for claimant's claim, this issue has not been addressed. In accordance with SAIF
v. Walker, 330 Or 102 (2000), we examine this record to determine if medical evidence establishes that
claimant's symptomatic worsening represents an "actual worsening" of the underlying condition. Norma
L. Lamerson, 52 Van Natta 1086 (2000).

2 The parties stipulated that claimant's 1995 and 1997 injuries can be treated as one injury (the 1997 date of injury) for
purposes of this litigation. (Ex. 78A).
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Claimant has not advanced any argument that she has proved a compensable aggravation.
Moreover, our review of the record does not review persuasive evidence to support an "actual
worsening” of claimant's compensable condition, Specifically, Dr. Fuller and Dr. Stewart stated that
claimant's 1999 injury represented a "waxing and waning" of symptoms related to her earlier low back
injuries. (Ex. 82-1, 83-3). Such evidence does not satisfy claimant's burden of proving a compensable
aggravation. SAIF v. Walker, 330 Or at 119. Because there is no medical evidence that claimant's low
back condition has actually worsened since the May 30, 1997 Notice of Closure, we affirm that portion of
the AL]J's order that upheld SIMS' aggravation denial.

ORDER

The AL]J's order dated February 24, 2000 is reversed in part and affirmed in part. SIMS’ denial
of responsibility is set aside, and the claim is remanded to SIMS for processing according to law. EBI's
denial is reinstated and upheld. As the responsible carrier, SIMS is now responsible for payment of the
AL]'s attorney fee award. The AL]J's order is otherwise affirmed.

July 18, 2000 Cite as 52 Van Natta 1298 (2000}

In the Matter of the Compensation of
HENRY M. PARNELL, Claimant
WCB Case Nos. 99-06167 & 99-06166
ORDER ON RECONSIDERATION
Malagon, Moore, et al, Claimant Attorneys
Reinisch, et al, Defense Attorneys

The self-insured employer requests reconsideration of that portion of our June 28, 2000 order
that affirmed the classification of claimant's right elbow injury as disabling. Specifically, the insurer
contends that our order failed to properly weigh Dr. Lundquist's record entries indicating he expected
claimant's right elbow condition to improve over time. After considering the employer's arguments, we
continue to adhere to our prior order with the following supplementation.

We acknowledge that Dr. Lundquist's records from December 29, 1998, through April 14, 1999,
indicate improvement in claimant's right elbow condition. (Ex. 72, 74, 75). We also note that on May
14, 1999, Dr. Lundquist records a set back in claimant's condition. (Ex. 78). We further note that Dr.
Lundquist was not asked to comment and consequently did not comment on whether there was a
reasonable likelihood that permanent disability would result from claimant's right elbow condition.
Under these circumstance, contrary to the urging of the employer, we will not infer that Dr. Lundquist's
observations of improvement in claimant's condition from December 29, 1998, to April 14, 1999, is
equivalent to an opinion that there exists no reasonable likelihood of permanent disability from the right
elbow condition.1

On reconsideration, as supplemented herein, we republish our June 28, 2000 order in its
entirety. The parties rights of appeal shall begin to run from the date of this order.

1 In contrast, the sole purpose of Dr. Williams's medical arbiter examination was to determine the existence of the
likelihood for permanent impairment from the right elbow condition. (Ex. 85-2). We note that on December 14, 1998, Dr. Watson,
who saw claimant at the employer's request, indicated that claimant's right elbow condition was resolving, with residua. (Ex. 70-
5). We conclude from those remarks that Dr. Watson was of the opinion that a reasonable likelihood of permanent disability
existed as a result of claimant’s accepted right elbow conditon.
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In the Matter of the Compensation of
JOSEPH R. ZWINGRAF, Claimant
WCB Case No. 99-04299 |
ORDER ON REVIEW
Ernest M. Jenks, Claimant Attorney
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Bock.

The insurer requests review of Administrative Law Judge (AL]) Thye's order that: (1) found its
denial of claimant's current condition encompassed a right medial meniscus tear; (2) denied its motion
to continue the hearing before proceeding on the medial meniscus compensability issue; and (3) set
aside its denial. On review, the issues are the AL]J's procedural rulings and compensability. We affirm.

FINDINGS OF FACT

- We adopt the AL]J's findings of fact.

CONCLUSIONS OF LAW

Procedural Motions

Claimant injured his right knee on February 2, 1998. On April 13, 1998, the insurer accepted the
injury as a disabling "right knee strain.” (Ex. 16). The claim subsequently closed on July 21, 1998. (Ex.
25). The insurer's updated notice of acceptance at closure listed the accepted condition as "right knee
strain.” (Ex. 24). '

Claimant continued to have knee problems after claim closure. On January 13, 1999, Dr.
Booker, the then treating physician, noted recurrent right knee swelling and opined claimant had a
likely meniscal injury. (Ex. 26).

On May 13, 1999, Dr. Fuller examined claimant at the insurers request. Dr. Fuller diagnosed:
(1) bilateral chondromalacia patella, worse on the right; and (2) degenerative changes posterior horn
right medial meniscus. (Ex. 28-3). Additionally, Dr. Fuller opined that claimant needed right knee
arthroscopy, but that the arthroscopy was not attributed to the January 1998 strain incident. (Ex. 28-5).

On May 24, 1999, the insured issued its current condition denial, which stated in pertinent_ part:

"We have received information that you are seeking additional benefits in connection
with your accepted claim of 1/29/98. In reviewing this matter [the insurer] concludes
that your current condition and need for treatment are not compensably related to your
accepted claim.

"Accordingly, your current condition and need for treatment are hereby denied." (Ex.
29-1).

At hearing, the insurer argued that because claimant had not formally requested acceptance of
his right medial meniscus condition, either through ORS 656.262(6)(d), which governs conditions incor-
rectly omitted from a Notice of Acceptance, or through ORS 656.262(7)(a), which governs new medical
conditions discovered after claim acceptance, the May 1999 denial did not include a denial of claimant's
right medial meniscus condition. The insurer contended that because its denial did not encompass the
right medial meniscus condition, claimant's request for hearing contesting that denial did not vest juris-
diction of that condition with the Hearings Division. Accordingly, the insurer requested that the ALJ
not proceed to the merits of that condition. In the alternative, the insurer argued that if was surprised
by the meniscus condition and asked for a postponement to better develop the medical record.1

1 Both parties and the AL]J refer to the insurer's motion as a "motion to postpone.” However, because it occurred after
the hearing had commenced, and was in response to what the insurer claimed was an issue "raised for the first time at hearing,”
the motion is actually a "motion for continuance" under the terms of OAR 438-006-0091(3). See David E. Collins, 49 Van Natta 561
(1997).
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The AL]J, citing Tattoo v. Barrett Business Services, 118 Or App 348 (1993), reasoned that the
insurer was bound by the express language of it denial, and concluded that the words "current
condition" included claimant's right medial meniscus condition. The ALJ also concluded that because
the insurer had received the records from claimant's treating surgeon, Dr. Thomas, including the video
tape of the surgery itself, and had all those records reviewed by Dr. Fuller, an insurer-arranged
examiner, the insurer was not surprised by the medical meniscus condltlon and that the medical record
was fully developed. We affirm the AL]J's procedural ruling.

The AL] may continue a hearing for further proceedings for any party to respond to an issue
raised for the first time at hearing. OAR 438-006-0091(c). Because the language of the continuance rule
is permissive (i. e., "may”) and delegates to the AL] a range of discretion in granting a continuance, we
review an AL]J's ruling (on a continuance motion) for abuse of discretion. See Georgia-Pacific Corp. v.
Kight, 126 Or App 244, 246 (1994); David E. Collins, 49 Van Natta 561, 562 (1997).

The insurer issued its denial eleven days after it received Dr. Fuller's report, suggesting that
claimant had degenerative changes of the posterior horn of his right medial meniscus and that claimant
was in need of arthroscopy. While not denying a specific condition, the insurer unambiguously denied
the condition for which claimant needed arthroscopy. The record establishes that the condition in
question was a right medial meniscus. Under these circumstances, we conclude that claimant's request
for hearing on the May 24, 1999 denial vested jurisdiction of his right medial meniscus condition with
the Hearings Division,

The insurer argues that it did not understand that claimant's right medial meniscus condition
was at issue. Consequently, the insurer claims it was "surprised” by this issue at hearing, and not
adequately prepared to litigate the compensability of that medical condition.

Having already concluded that claimant's right medial meniscus condition was in question at the
time the insurer issued its current condition denial, we conclude that issue was raised at the time of the
initial request for hearing, and not raised, as suggested by the insurer, for the first time at hearing.2
Accordingly the ALJ did not abuse his discretion in denying the insurer's motion for continuance.

Compensability

We adopt and affirm the remainder of the ALJ's order with the following supplement to address
the insurer's contention that the ALJ incorrectly relied upon the opinion of Dr. Thomas, the treating
surgeon, rather than the opinion of Dr. Fuller, an insurer-arranged medical examiner.

The AL] analyzed the medical causation issue using the "major contributing cause” standard.3
Neither party argues that the AL]J erred in using the major contributing cause standard. Consequently,
we use the "major contributing cause standard” on review.

Because of the possible alternative causes for his current condition, resolution of this matter is a
complex medical question that must be resolved by expert medical opinion. See Uris v. Compensation
Department, 247 Or 420 (1967). To satisfy the "major contributing cause” standard, claimant must
establish that his compensable injury contributed more to the disability or need for treatment of the
claimed condition than all other factors combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983).

2 Even if we assume that the compensability of the medial meniscus condition was raised for the first time at hearing, we
conclude that because the insurer had received all the records of Dr. Thomas, including the video tape of the surgery, and had
those records reviewed by Dr. Fuller, and subsequently submitted Dr. Fullers report as a hearings exhibit, three days before the
hearing commenced, that the insurer was adequately prepared to litigate the compensability of the disputed condition.

3 We note that though Drs. Thomas and Fuller disagree regarding the relative contribution that degenerative changes
play in claimant's right knee condition, they both agree that degenerative changes are present. Accordingly, we conclude that
claimant's right medial meniscus condition, is a "combined condition” under the terms of ORS 656.005(7)(a)(B). We further note
that neither party argues otherwise.
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Drs. Thomas and Fuller are the only doctors in the record to address the medical causation issue.
Dr. Thomas opined that the meniscal tear was traumatically induced by claimants ladder climbing in
January 1998. (Ex. 38-3; 40-3) Dr. Fuller opined that the meniscal tear was "100%" caused by claimant's
age. (Ex. 39-3). Upon performing surgery, Dr. Thomas noted the degenerative changes in claimants
knee as "minimal.” (Ex. 38-3). Dr. Fuller, upon viewing the videotape of the surgery, characterized the
degenerative changes in claimant's knee as "typical for a 52 year old knee.” (Ex. 39-2).

When there is a dispute between medical experts, more weight is given to those medical
opinions which are well reasoned and based on complete information. See Somers v. SAIF, 77 Or App
259, 263, (1986). ‘

In concluding that claimant's meniscal tear was "100% caused by claimant's age,” Dr. Fuller
reasoned, in part, that following the work injury, claimant "never complained of posteromedial or joint
line pain in his initial presentation to either Dr. Vigeland, myself, or to Dr. Thomas.” (Ex. 39-2). We
note this is not consistent with Dr. Fuller's earlier report in which he stated: "He does have some
minimal posteromedial joint line discomfort in this area, coinciding with the MRI findings."® (Ex. 21-6).
Consequently, we conclude that Dr. Fuller's subsequent opinion regarding the cause of claimant's
meniscus tear is based upon incomplete information. Because his opinion is based upon incomplete
information, the opinion is not persuasive. See Miller v. Granite Construction Co., 28 Or Aé)p 473, 476
(1977); William R. Ferdig, 50 Van Natta 442, 443 (1998). Accordingly, we do not rely upon it.

We acknowledge the insurer's argument that Dr. Fuller had the opportunity to examine claimant
before and after his current claim for medical services for his meniscus condition. As a general rule,
such an opportunity can place a physician in an advantageous position to offer an opinion. See Kienow's
Food Stores v. Lyster, 79 Or App 416 (1986). Nevertheless, as previously noted, there are other reasons to
bring Dr. Fuller's opinion into question. In light of these deficiencies, we do not consider Dr. Fuller's
observations to be persuasive.

In contrast to the opinion of Dr. Fuller is the opinion of Dr. Thomas. As the treating surgeon,
Dr. Thomas had the opportunity to view the interior of claimant's knee first hand.® *Accordingly, his
opinion, based upon his actual surgical observations, is entitled to great weight. Argonaut Ins. Co. v.
Mageske, 93 Or App 698, 702 (1988). In addition, Dr. Thomas considered the stresses and forces on
claimant's knee during ladder climbing in relation to the meniscal tear that was surgically repaired.7
(Ex. 38-2).

In conclusion, we find Dr. Thomas' opinion to be the better reasoned. We conclude that his
opinion takes into account: (1) claimant's history; (2) all of claimant's initial knee complaints; (3) the
MRI findings; (4) the clinical findings; and (5) Dr. Thomas' own observations of the knee during
surgery. Consequently, we find that claimant's work injury was the major contributing cause of his
disability and his need for treatment for his right medial meniscus condition. Accordingly, we affirm
the AL]J's order that set aside the insurer's denial of that claim.

4 The MRI findings are contained in this record as Exhibit 19. The MRI as interpreted by Dr. Bocchi, shows an "oblique
nondisplaced tear involving the posterior third of the medial meniscus.” (Ex. 19).

5In light of Dr. Fuller's finding that the degeneration in claimant’s right knee was "typical for a 52 year old knee,” we
are troubled by his broad assertion that claimant's meniscal tear was "100% caused by claimant's age." (Ex. 39-2, 3). We note that
Dr. Thomas takes exception to Dr. Fuller's statement, indicating there is no basis for believing that the meniscal tear is 100 percent
related to claimant's age. (Ex. 40-2). Without further explanation, Dr. Fuller's statement is conclusory and unsupported.
Accordingly, we do not find his analysis well reasoned.

6 We note that Dr. Fuller viewed the videotape of claimant's surgery. Without additional expert evidence, we cannot
conclude that he was able to observe everything in claimant's knee in the same manner and to the same degree as Dr. Thomas.

7 Dr. Fuller considered the forces and stresses of claimant's ladder climbing in relation to the claimant's knee synovitis.
(Ex. 21-5). However, he does not appear to have considered those same forces and stresses in relation to the meniscal tear. (Ex
39).
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Claimant's attorney is entitled to an assessed fee for. services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,000, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]'s order dated February 18, 2000 is affirmed. For services on review, claimant is
awarded a $2,000 attorney fee, payable by the self insured employer.

July 18, 2000 Cite as 52 Van Natta 1302 (2000)

In the Matter of the Compensation of
LINDA RATLIFF, Claimant
Own Motion No. 00-0209M
OWN MOTION ORDER
Welch, Bruun & Green, Claimant Attorneys
Liberty Northwest Ins. Corp., Insurance Carrier

The insurer has submitted a request for temporary disability compensation for claimant's right
knee condition. Claimant's aggravation rights expired on June 25, 1997. The insurer opposes
authorization of temporary disability compensation, contending that claimant has withdrawn from the
work force.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

It is undisputed that claimant's compensable condition requires surgery or hospitalization.
However, in order to be entitled to temporary disability compensation, a claimant must be 'in the work
force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work force at
the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not employed,
but willing to work and is seeking work; or (3) not working but willing to work, and is not seeking work
because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor Trucking, 308 Or 254,
258 (1989).

The insurer contends that claimant was not in the work force at the time of the current
disability. Claimant has not responded to insurer’s contention. Claimant has the burden of proof on
this issue and must provide evidence, such as copies of paycheck stubs, income tax forms,
unemployment compensation records, a list of employers where claimant looked for work and dates of
contact, a letter from the prospective employer, or a letter from a doctor stating that a work search
would be futile because of claimant's compensable condition for the period in question.

Accordingly, claimant's request for temporary disability compensation is denied. Seeid. We will
reconsider this order if the required evidence is forthcoming within 30 days of the date of this order.

Claimant's entitlement to medical expenses pursuant to ORS 656.245 is not affected by this
order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
JANIS L. EAMES, Claimant
WCB Case No. 98-09045 ‘
ORDER ON REVIEW (REMANDING)
Steven T. Maher, Defense Attorney

Reviewed by Board Members Haynes and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (AL]J) Tenenbaum's order that: (1)
denied claimant's request for postponement of the scheduled hearing; (2) found that claimant's failure to
appear at a scheduled hearing was unjustified; and (3) dismissed claimant’s request for hearing. With
her request for review, claimant submitted documents that were ‘not admitted at hearing. We treat this
submission as a request for remand. On review, the issues are remand, postponement and dismissal.
We remand.

FINDINGS OF FACT

We base the following findings of fact on the hearing file and the parties' briefs on review.

Claimant filed a claim for workers' compensation benefits for a mental disorder she attributed to
her work at the employer. The insurer issued a "noncooperation” denial. See ORS 656.262(15). On
November 16, 1998, claimant filed a request for hearing. The matter was set in the normal course for
February 12, 1999. At the request of Mr. Pister, claimant's therapist, the hearing was postponed
because of claimant's psychological condition. The matter was rescheduled for hearing on May 12, 1999,
but was again postponed for the same reason and because claimant needed time to find an attorney.
The hearing was rescheduled for 9:00 a.m. on September 29, 1999.

On September 28, 1999, claimant again requested postponement of the hearing because of her
mental state. The AL]J's secretary left a message for claimant that no postponement had been granted
and that claimant needed to be at the hearing when her request for postponement would be addressed.
The hearing convened at 9:00 a.m. on September 29, 1999. Claimant did not appear.

On the insurer's motion, the AL]J issued an order on October 7, 1999, denying claimant's request
for postponement and dismissing claimant's hearing request. On November 8, 1999, the Board received
a letter requesting review of the dismissal order. With this letter, claimant provided a letter from Mr. .
Pister in which he stated that claimant's emotional stress "has deteriorated to a situation of major
depression, resulting in virtual inability to address the worksite situation and the ensuing legal
proceedings.”

CONCLUSIONS OF LAW AND OPINION

An AL] shall dismiss a request for hearing if claimant or his or her attorney fails to attend a
scheduled hearing unless extraordinary circumstances justify a postponement or continuance of the
hearing. OAR 438-006-0071(2). The AL]J, however, must consider a motion for postponement even if
submitted after the AL]J issues an order of dismissal. E.g., Olga G. Semeniuk, 46 Van Natta 152 (1994).

In those cases where the ALJ does not have the opportunity to rule on the motion to postpone,
the Board remands the case to the AL] for consideration of the motion. Id. The exception is when the
motion to postpone contains no explanation concerning the claimant's failure to appear; in the absence
of such discussion, we have found no compelling reason to remand. E.g., James C. Crook, Sr.,
49 Van Natta 65 (1997). '

Here, we find that claimant's letter to the Board following the Order of Dismissal constitutes an
additional motion for postponement (separate from the "pre-hearing” postponement motion denied in
the ALJ's dismissal order). In the letter, claimant attempts to explain her failure to appear and provides
medical documentation explaining her failure to appear. :

Consequently, we conclude that, because the AL] did not have the opportunity to rule on the
"post-dismissal order" motion to postpone, the case should be remanded for the AL] to decide if there




NN

1304 Janis L. Eames, 52 Van Natta 1303 (2000)

are extraordinary circumstances preventing dismissal.l We emphasize that our order does not address
the substance of claimant's allegations and it is up to the ALJ to evaluate the grounds of the motion.

Accordingly, the ALJ's October 7, 1999 order is vacated. This matter is remanded to ALJ
Tenenbaum to determine whether to postpone claimant's hearing request. The ALJ shall proceed in any
manner that will achieve substantial justice. If the ALJ grants the motion to postpone, the case will
proceed to a hearing on the merits at an appropriate time as determined by the ALJ. If the ALJ] does not
grant the motion to postpone, the AL]J shall dismiss the request for hearing.2

We also note that, subsequent to the AL]J's order, the court issued SAIF v. DuBose, 166 Or App
642 (2000), which addresses the jurisdictional effect of a claimant's failure to request an "expedited
hearing” on a claim denied for worker noncooperation. The parties and the AL]J may wish to consider
the effect of the DuBose holding in this case on remand.

IT IS SO ORDERED.

1 We note that the AL]J stated in her order that the appeal rights include a provision by which claimant may request that
the AL] reconsider the decision. The appeal rights did not include such a provision. Moreover, the ALJ did not issue a "combined
order” (i.e., an order giving claimant a period of time (such as 15 days) to show "good cause” for her failure to appear, as well as
30 days to request Board review). See Teresa Marion, 50 Van Natta 1165 (1998); Brent Harper, 50 Van Natta 499, 300 n.2 (1998)).
Had the ALJ done so and had claimant untimely responded to the "good cause” component of the "combined order,” remand may
not have been warranted.

2 Inasmuch as claimant is presently unrepresented, she may wish to consult the Workers' Compensation Ombudsman,
whose job it is to assist injured workers in such matters. She may contact the Workers' Compensation Ombudsman, free of
charge, at 1-800-927-1271, or write to:

WORKERS' COMPENSATION OMBUDSMAN
DEPT OF CONSUMER & BUSINESS SERVICES
350 WINTER ST NE

SALEM OR 97310

Tuly 19, 2000 Cite as 52 Van Natta 1304 (2000)

In the Matter of the Compensation of
DAVID F. ETCHER, Claimant
WCB Case No. 99-08021
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Biehl and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (ALJ) Thye's order that
awarded claimant temporary partial disability benefits August 12, 1999 to December 8, 1999.
Specifically, SAIF contends that the AL] should have found that the rate of temporary partial disability
benefits for that period was zero. Claimant cross-requests review of those portions of the ALJ's order
that: (1) declined to award temporary disability benefits after December 15, 1999; and (2) declined to
assess a penalty for an allegedly unreasonable failure to pay temporary disability benefits. On review,
the issues are temporary partial disability benefits and penalties. We modify.

FINDINGS OF FACT
We adopt the AL]'s Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

We adopt and affirm the AL]J's "Conclusions and Opinion," with the following supplementation
and modification.
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On review, SAIF does not contest the ALJ's finding that claimant is entitled to temporary partial
disability benefits from August 12, 1999 to December 8, 1999. Rather, SAIF argues that, pursuant to the
Board's decision in Alejandra R. Trevino, 50 Van Natta 2302 (1998), the temporary partial disability award
should be found to be calculated at the rate of zero.

In Trevino, we held that, because the claimant's disability was partial, the claimant was entitled,
at least theoretically, to temporary partial disability benefits (TPD) during the period in question.
Trevino, supra; ORS 656.212. In Trevino, the claimant's wages at modified employment were the same as
her at-injury wages. Consequently, we held that a calculation of the claimant's TPD equaled zero.

Here, claimant's treating doctor releaséd him to modified work which would have been available
to claimant had he not been terminated from work due to reasons unrelated to the compensable injury.
(Ex. 23). The modified job offer provided that claimant would have been paid at his regular rate. (Ex.
24). We agree with the AL]J that claimant is entitled to temporary partial disability benefits for the
period in question because claimant was disabled due to the injury. Nevertheless, because claimant was
offered a modified job which would have been available to him if he had not been terminated, and the
job offer was made at claimant's regular wage rate, we agree with SAIF that claimant's TPD rate should
be calculated at a rate of zero.

Claimant has cross-requested review of that portion of the ALJ's order that declined to award
temporary disability benefits after December 8, 1999. However, claimant's treating doctor again
approved modified work for claimant following the December 8, 1999 surgery. Consequently, for the
reasons expressed above, we conclude that any temporary disability benefits to which claimant was
entitled would be calculated at the rate of zero.

In light of our conclusion that claimant's temporary partial disability benefits are payable at a
rate of zero, there are no "amounts then due" upon which to base a penalty. Therefore, we do not
address claimant's arguments regarding entitlement to a penalty.

ORDER
The ALJ's order dated March 7, 2000 is modified. Claimant's temporary partial disability

benefits for the period of September 9, 1999 to December 8, 1999 are calculated at a rate of zero. The
ALJ's out-of-compensation attorney fee award is modified accordingly.

July 19, 20.00 Cite as 52 Van Natta 1305 (2000)

In the Matter of the Compensation of
JOHN W. HYATT, Claimant
WCB Case Nos. 99-01329 & 98-04242
ORDER OF ABATEMENT
Bruce D. Smith, Claimant Attorney
Lundeen, et al, Defense Attorneys

Claimant requests abatement and reconsideration of our June 23, 2000 Order on Review that
reversed in part, affirmed in part and modified in part the Administrative Law Judge's (ALJ's) order
setting aside the insurer's denials of claimant's occupational disease and aggravation claims for a left
shoulder condition. In his motion, claimant asserts that our order should be revised to reflect either that
the portion of the insurer's April 30, 1998 denial that denied claimant's need for surgery is set aside, or
that claimant's rights to medical services associated with her occupational disease claim are not affected
by the April 30, 1998 denial.

In order to consider this matter, we withdraw our June 23, 2000 order. The insurer is granted
an opportunity to respond. To be considered, the insurer's response must be filed within 14 days from
the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
KENNETH C. MOLZ, Claimant
WCB Case Nos. 99-08189, 99-07954, 99-08188 & 99-05875
ORDER ON REVIEW
Kasubhai & Sanchez, Claimant Attorneys
Schwabe, Williamson & Wyatt, Defense Attorneys

Reviewed by Board Members Haynes, Bock, and Phillips Polich.

The self-insured employer requests review of Administrative Law Judge (ALJ) Hazelett's order
that: (1) set aside its denials of claimant's left knee medial meniscus tear; (2) set aside its denial of
claimant's current low back condition; and (3) affirmed an Order on Reconsideration that awarded 8
percent (25.6 degrees) unscheduled permanent disability for claimant’'s low back condition. On review,
the issues are compensability and extent of unscheduled permanent disability. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the following changes. In the third paragraph on page
3, we change the second sentence to read: "An April 27, 1995 MRI showed a tear of the posterior horn
of the medial meniscus and findings consistent with a partial tear of the anterior cruciate ligament. (Ex.
16; 99-058075 & 99-08188)." In the last paragraph on page 4, we change the third sentence to read: "Dr.
Smith concluded that claimant's flare-up of back pain on March 31, 1999 was an aggravation of a
preexisting low back condition, which had its onset on December 2, 1994. (Ex. 18; 99-08189)." In the
last paragraph beginning on page 6 and continuing on page 7, we change the citation after the last
sentence to "(Ex. 18; 99-07954)."

CONCLUSIONS OF LAW AND OPINION

Left Knee Medial Meniscus Tear

The ALJ relied on Dr. Casey's' opinion to find that claimant’'s torn medial meniscus was
compensable either as an injury or an occupational disease.

The employer argues that claimant has failed to satisfy his burden of proof under either theory.

. The employer contends that claimant had a preexisting knee condition that combined with the December

2, 1994 incident, and, therefore, ORS 656.005(7)(a)(B) applies to this case. The employer contends that

Dr. Casey's opinion is not sufficient to establish that the December 1994 work incident was the major

contributing cause of his claimant's medial meniscus tear. The employer also argues that claimant failed
to prove that his medial meniscus tear was compensable as an occupational disease.

We begin by recapping claimant's left knee symptoms and medical treatment. Claimant began
working for the employer in 1982 and has performed several jobs. From April 1991 to May 1995,
claimant worked as a gluing utility person, which involved cleaning the glue spreader machines. (Ex. 0-
5 to 0-7; 99-05875 & 99-08188).1 Claimant's job duties included bending, kneeling and crouching.

In December 1994, claimant filed an "801" form for a left knee injury showing a date of injury as
December 2, 1994. (Ex. 7). Claimant sought medical treatment from Dr. Fowler on December 12, 1994.
Dr. Fowler reported the following history:

"[Claimant] is a 43-year-old gentleman who had a one-year history of popping in the left
knee. This is not particularly painful for him, but he does note a chronic aching in that
knee. The popping was quite irritating about two weeks ago, but has settled down
significant [sic] since then. He denies any real locking sensation in the knee. He does
remember striking his kneecap about a year ago, but he denies other significant injury.”
(Ex. 2).

1 The remaining citations in this section of the order concerning claimant's claim for a medial meniscus tear are from the
exhibit file for WCB Nos. 99-05875 and 99-08188, unless otherwise stated. '
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Knee x-rays on December 12, 1994 showed mild osteoarthritis primarily involving the medial
joint compartments of each knee, as well as minimal degenerative change of the left patella. (Ex. 3).
Dr. Fowler believed that claimant had some patellofemoral syndrome that was probably related to his
kneecap contusion one year ago. (Ex. 2). He suspected an old partial anterior cruciate ligament tear or
a meniscus tear and he recommended physical therapy. (Id.) Claimant was released to regular work on
January 8, 1995. (Ex. 8).

On February 6, 1995, the employer accepted a nondisabling left knee strain. (Ex. 9).

On April 11, 1995, claimant was examined by Dr. Casey, who reported that claimant had
experienced left knee pain for about a year. (Ex. 13-1). Dr. Casey explained: "[Claimant] states he has
had some injuries at work -- mainly twisting injuries -- that have bothered his knee over the years, and
that he now has medial and anterior knee pain that causes popping and discomfort and the feeling of
instability at times." (Id.) Dr. Casey noted that claimant "has had no single injury that caused
significant swelling of his knee.” (Id.) He diagnosed a probable meniscal tear with mild early
degenerative arthritis. (Id.) Dr. Casey became claimant's attending physician. (Ex. 15).

An MRI on April 27, 1995 showed a tear of the posterior horn of the medial meniscus and
findings consistent with a partial tear of the anterior cruciate ligament. (Ex. 16). Dr. Casey
recommended surgery. (Ex. 17). Claimant testified that he cancelled the left knee surgery because he
was offered a new job that did not involve as much strain to his knee. (Tr. 35-36; Ex. 19). On January
8, 1996, claimant returned to Dr. Casey because he continued to have intermittent pain in his left knee.
(Ex. 22-1).

The employer reclassified the left knee strain as disabling on May 1, 1996. (Ex. 23). A May 2,
1996 Notice of Closure awarded 5 percent (7.5 degrees) scheduled permanent disability for loss of use or
function of the left knee. (Ex. 26).

On December 16, 1998, claimant sought treatment for left knee pain from Dr. Hanesworth. (Ex.
28). Dr. Hanesworth reported that claimant "apparently banged his knee back in December of 1994."
(Ex. 28-1). He recommended left knee arthroscopy. (Ex. 28-2). Dr. Hanesworth signed a "Notice of
Claim for Aggravation of Occupational Injury or Disease” on December 18, 1998, but he did not
authorize any time loss. (Ex. 29).

On July 23, 1999, claimant's attorney filed an occupational disease claim for the left knee
condition. (Ex. 37).

The employer issued a partial denial on July 26, 1999, stating that claimant's work was not the
major contributing cause of the ACL or meniscus conditions. (Ex. 38). The denial also stated that the
December 18, 1998 aggravation form did not meet the requirements for an aggravation claim.2 (Id.)

On August 30, 1999, claimant signed an "801" form related to an August 24, 1999 left knee
injury. (Ex. 39). He indicated he had crouched down to look for a felt pen and when he stood up, his
left knee buckled and his knee hit the ground. (Exs. 39, 41). On August 31, 1999, claimant sought
treatment from Dr. Bidleman, who diagnosed a probable worsening meniscus tear. (Exs. 40, 41). The
employer denied claimant's August 24, 1999 claim on September 30, 1999. (Ex. 49).

Dr. Casey examined claimant on September 13, 1999 and reported that he had fallen at work
and reinjured his left knee. (Ex. 45). He diagnosed "[m]edial meniscus tear; possible anterior cruciate
tear, probably old.” (Id.) Dr. Casey performed a partial medial meniscectomy of claimant's left knee on
September 28, 1999. (Ex. 48). '

To summarize, claimant has filed a claim for a December 2, 1994 left knee injury, an August 24,
1999 left knee injury, and an occupational disease claim for a left knee condition. (Exs. 7, 37, 39).
Because of the number of possible causes of claimant's left knee medial meniscal tear, this case presents
a complex medical question that depends on expert medical analysis for its resolution. =See Uris v.
Compensation Dept., 247 Or 420 (1967); Barnett v. SAIF, 122 Or App 279 (1993).

2 The ALJ found that compensability of claimant’s tom medial meniscus of the left knee was based on a theory of a
primary or secondary consequence of injuries on December 2, 1994 and August 24, 1999, or as an occupational disease. We find
no evidence that claimant disputed the portion of the employer's denial that stated that the December 18, 1998 aggravation form
did not meet the requirements for an aggravation claim.
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Claimant relies on the opinion of Dr. Casey to establish compensability of his medial meniscus
tear. Dr. Casey did not believe claimant's August 24, 1999 incident was the primary cause of his need
for treatment. Claimant indicated that on August 24, 1999, he had crouched down to look for a felt pen
and when he stood up, his left knee buckled and hit the ground. (Exs. 39, 41). Dr. Casey reported that

* claimant had "reinjured” his left knee, but he noted that claimant had not had a "normal" knee since the
previous injury. (Ex. 45). In a later report, Dr. Casey concluded that claimant's "recent injury,” i.e., the
August 1999 incident, was not the primary reason for his need for surgery, although it made him more
symptomatic. (Ex. 50). Instead, Dr. Casey's reports attribute causation of the left medial meniscus tear
to the December 1994 injury and to his work activities generally.

Therefore, our first task is to identify the appropriate legal standards to determine the
compensability of the claim. Daniel S. Field, 47 Van Natta 1457 (1995) (citing Dibrito v. SAIF, 319 Or 244,
248 (1994)). An occupational disease stems from conditions that develop gradually over time. ORS
656.802; Mathel v. Josephine County, 319 Or 235, 240 (1994). By contrast, an injury is sudden, arises from

~ an identifiable event, or has an onset traceable to a discrete period of time. Id.; Valtinson v.. SAIF, 56 Or
App 184, 188 (1982). ,

- Claimant's "801" form, signed on December 27, 1994, referred to a "date of injury" as December
2, 1994. (Ex. 7). The "801" form indicated that the accident had occurred while claimant was sliding
press boards into place and twisted his knee. (Id.) At hearing, claimant was asked about his first knee
injury. (Tr. 32). He explained that he had been going to the company nurse every two to three months
for approximately one year because he had popping and clicking in his knee. (Id.) Claimant said that
his knee pain kept getting worse and he had difficulty squatting on the rollers to clean the machines.
(Id.) He said "it was an ongoing thing." (Id.)

Claimant's testimony of a gradual onset of left knee symptoms is consistent with Dr. Fowler's
December 12, 1994 report. Dr. Fowler said that claimant had a one-year history of "popping" in the left
knee. (Ex. 2). He indicated the "popping" was quite irritating about two weeks ago, but had settled
down. (Id.) Dr. Fowler said that claimant remembered striking his kneecap about a year ago, but he
denied other significant injury. (Id.)

Similarly, when claimant sought treatment from Dr. Casey in April 1995, he reported that
claimant had experienced left knee pain for about a year. (Ex. 13-1). Dr. Casey explained: "[Claimant]
states he has had some injuries at work -- mainly twisting injuries -- that have bothered his knee over
the years, and that he now has medial and anterior knee pain that causes popping and discomfort and
the feeling of instability at times.” (Id.) Dr. Casey said that claimant "has had no single injury that
‘caused significant swelling of his knee." (Id.)

Based on claimant's testimony and the medical reports from Drs. Fowler and Casey, we find
that the onset of claimant's symptoms in this case did not correspond to a specific "event.” Rather,
claimant's symptoms related to an ongoing condition with a gradual onset. Therefore, we conclude that
‘claimant's left knee claim is most appropriately analyzed as an occupational disease.

Under ORS 656.802(2)(a), claimant must establish that his employment conditions were the
major contributing cause of his medial meniscus tear. If the occupational disease claim is based on the
worsening of a preexisting disease or condition, claimant must prove that employment conditions were
the major contributing cause of the combined condition and pathological worsening of the disease. ORS
656.802(2)(b). In this case, we need not decide whether ORS 656.802(2)(a) or ORS 656.802(2)(b) applies
to claimant's medial meniscus tear, however, because that condition is not compensable under either
standard.

Claimant relies on the opinion of Dr. Casey to establish compensability of the medial meniscus
tear. In evaluating the medical evidence concerning causation, we rely on those opinions that are both
well-reasoned and based on accurate and complete information. Somers v. SAIF, 77 Or App 259 (1986).
In addition, we generally defer to the opinion of a worker's treating physician, absent persuasive
reasons to do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). For the following reasons, we find
persuasive reasons not to defer to the opinion of Dr. Casey.

We briefly summarize Dr. Casey's treatment of claimant's left knee and his reports on causation.
He first examined claimant on April 11, 1995. At that time, he indicated that claimant had experienced
left knee pain for about a year and had sustained some twisting injuries at work. (Ex. 13-1). He
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specifically noted, however, that claimant had not experienced a single injury that caused significant
swelling of his knee. (Id.) Dr. Casey diagnosed a probable meniscal tear with early degenerative
arthritis and recommended surgery. (Exs. 12, 13, 15, 18). On May 2, 1995, Dr. Casey explained that
claimant's work involved frequent squatting, which he felt was consistent with a medial meniscus tear.
(Ex. 17). Claimant chose not to have surgery at that time because he changed jobs.

Claimant returned to Dr. Casey in January 1996 because he continued to have intermittent left
knee pain. (Ex. 22). At that time, Dr. Casey noted that claimant had changed jobs and did not have to
squat as much. (Id.) Dr. Casey said: "I do think he has a medial meniscus tear, and I do think it was
related to his work activities as previously described[.]" (Id.)

Claimant returned to Dr. Casey in September 13, 1999. (Ex. 45). He reported that claimant had
fallen at work a week and a half ago and reinjured his left knee. (Ex. 45). He diagnosed "[m]edial
meniscus tear; possible anterior cruciate tear, probably old.” (Id.) Dr. Casey performed a partial medial
meniscectomy of claimant's left knee on September 28, 1999. (Ex. 48). He reported that claimant had a
complex ragged tear of the posterior medial meniscus, but the anterior cruciate was normal. (Id.)

On September 27, 1999, Dr. Casey wrote to claimant's attorney regarding causation of claimant's
current left knee condition. He explained that claimant's recent twisting injury, i.e., the August 24, 1999
incident, was an "aggravation of his underlying problem, which is his old work injury, and not related
to any other problems of which I am aware.” (Ex. 46). He concluded that "this is an exacerbation of
his previous work injury that in the past he has chosen not to have treated surgically[.]" (Id.)

On September 28, 1999, Dr. Casey's chart note said that claimant had originally injured his knee
"back around 1995 while working.” (Ex. 47). He said that claimant's knee had bothered him ever since
with occasional pain and popping. (Id.)

On September 30, 1999, Dr. Casey wrote to the employer's attorney, summarizing his opinion of
claimant's left knee problems. He explained:

"It is my opinion that his need for surgery was caused by his 1994 industrial injury while
being employed at [the employer], and that his recent injury, although making him more
symptomatic, was not the primary reason for his need for surgery, having had a
previous injury with a documented medial meniscus tear. I understand that he had
some arthritic change in his x-ray prior to his 1994 injury, and we discussed that that
probably means he had a small cartilage tear even before that injury, but it is my
opinion that unless there is evidence that he sought persistent medical advice because of
his knee problems before his 1994 injury, that there is no reason to think that his
condition was such that it required significant medical treatment until his industrial
accident in 1994." (Ex. 50).

Thus, Dr. Casey's September 30, 1999 report indicated that claimant had sustained a "1994
industrial injury” that caused a medial meniscus tear. Nevertheless, Dr. Casey said that claimant had
some arthritic change and a small cartilage tear before the 1994 injury. Dr. Casey did not indicate what
had caused the small cartilage tear before the 1994 injury.

On November 24, 1999, Dr. Casey wrote to claimant’s attorney regarding claimant's left knee
symptoms. He explained:

"As you have correctly stated, I first saw [claimant] on April 11, 1995, when he was
referred here by his family physician, Dr. Steven Bidleman, for problems with his left
knee. At that time, he stated that his knee had been bothering him for about a year and
it was mainly related to what he felt were twisting injuries at work. He had originally
seen Dr. Brad Fowler for this problem and described, at that time, a repetitive twisting
activity that he felt led to his knee injury. An MRI was performed shortly thereafter that
was interpreted by the radiologist as a torn posterior horn of the medial meniscus with
some thinning of the anterior cruciate. As you also know, I have seen [claimant]
steadily over the years for this and other problems, and I do believe he has had
persistent knee problems but simply chose not to have it treated surgically because he
could continue to work full time and only recently decided that it bothered him enough
to do so. At the time of his knee arthroscopy, he did indeed have some significant
medial compartment arthritis that is more likely the result of his cartilage tear rather
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than the cause of his problems themselves. His anterior cruciate appeared to be normal.
I am not aware of any non work activities that have led to {claimant's] problems and he
has not had arthritis in general. I do not believe he has a significant anterior cruciate
ligament injury and feel his main pathology was his medial meniscus tear and resultant
arthritic change in his knee, most likely from wear due to the cartilage tear. It is my
feeling that since this began after repetitive work activities that he report [sic], there is
no reason to think any other activity led to this. It is certainly consistent with his
history, and I do have personal rememberance of [claimant] continuing to complain
about this problem to some extent over the entire period of time.” (Ex. 51).

Although Dr. Casey's September 30 report indicated that claimant's medial meniscus tear was
caused by a 1994 industrial injury (Ex. 50), his November 24, 1999 report indicated that the medial
meniscus tear was caused by repetitive work activities. (Ex. 51). Dr. Casey did not provide an
explanation for his apparent change of opinion. Furthermore, although Dr. Casey’s September 30, 1999
report said that claimant had some arthritic changes in his knee before the 1994 injury, including a
preexisting small cartilage tear (Ex. 50), his November 24, 1999 report said that claimant had "some
significant medial compartment arthritis that is more likely the result of his cartilage tear rather than the
cause of his problems themselves.” (Ex. 51). In other words, although Dr. Casey's September 30, 1999
report said that claimant had arthritic changes in his knee and a small cartilage tear before the 1994
injury, his November 24, 1999 report said that claimant's arthritis was caused by the cartilage tear.

Because Dr. Casey provided no explanation for his apparent change of opinion regarding
causation of claimant’s medial meniscus tear, his opinion is entitled to little weight. Compare Kelso v.
City of Salem, 87 Or App 630 (1987) (medical opinion that provided a reasonable explanation for the
change of opinion was persuasive). Moreover, we find that Dr. Casey's reports on causation are
inconsistent and lack adequate explanation. We conclude that Dr. Casey's opinion on causation is, at
best, ambiguous and is not sufficient to establish compensability of claimant's medial meniscus tear.

The remaining medical opinions are not sufficient to establish a compensable occupational
disease claim for claimant's left medial meniscus tear. In a concurrence letter from the employer's
attorney, Dr. Hanesworth agreed that he could not state whether claimant's work activities over time, as
opposed to a single injury, were the major contributing cause of his medial meniscus tear and need for
treatment. (Ex. 35-3).

In his April 30, 1999 report, Dr. Smith said that the changes in claimant's medial meniscus were
"probably associated with the type of squatting and twisting work he did for a number of years while
working in the mill.” (Ex. 32-6). In a later concurrence letter from the employer's attorney, however,
Dr. Smith agreed that in his previous report, he meant only that claimant's work activities of squatting
and twisting probably brought on the changes to the medial meniscus, but he did not mean to state that
claimant's work activities were the major contributing factor, when compare to all causative factors. (Ex.
34-5). Dr. Smith agreed that he could not state that claimant's work activities were the major
contributing cause of the medial meniscus tear. (Ex. 34-6). In light of Dr. Smith's later opinion
explaining his change of opinion, we attribute little weight to his April 30, 1999 report.

In sum, we conclude that the medical evidence is not sufficient to establish that claimant’s
employment conditions were the major contributing cause of his medial meniscus tear, see ORS
656.802(2)(a), nor is it sufficient to establish compensability under ORS 656.802(2)(b).

Current Low Back Condition

We begin by recapping claimant's low back symptoms and medical treatment. Claimant testified
that he first injured his back in 1995, when he was pushing veneer on crates and he had problems with
the wheels on the carts. (Tr. 36). Claimant said his right foot slipped as he pushed hard on the cart
and he had immediate pain on the right side of his low back. (Tr. 37 ). Claimant signed an "801" form
on December 18, 1995, indicating that he was injured on that day. (Ex. 2; 99-08189).° He did not seek

3 The remaining citations in this section of the order concerning claimant's low back claim are from the exhibit file for
WCB No. 99-08189, unless otherwise stated.
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medical treatment, however, because he thought it would improve in a short time. (Tr. 38). Claimant
testified that since the original injury, he would "reaggravate” his low back every three or four months
while having difficulties pushing a cart at work. (Id.) His back condition kept getting worse. (Id.)

In February 1999, claimant signed an "801" form for an injury on January 25, 1999. (Ex. 3).
Claimant indicated he strained his back while pushing carts that would not roll properly and his back
was made worse by picking up dunnage boards. (Ex. 3, Tr. 38-39). ,

On February 17, 1999, claimant sought treatment from Dr. Hanesworth, who reported the
following history:

"He also reports that if [sic] he has problems with back pain over the last number of
years. He said he had an injury where he pushed a very large pile of wood in 1995 and
felt something kind of pop and give in his back. Since that time, he has probably had
five or six episodes where his back seems to kind of go out, causing a lot of pain. Most
all of the pain seems to be in the lower right side of the back and radiating somewhat
into the right buttock and posterior thigh.” (Ex. 6-1).

Dr. Hanesworth diagnosed "[i]sthmic spondylolisthesis at L5/S1 with acute back pain.” (Id.) He said
that claimant's back problem was "just an acute flare-up, and he already tells me he feels about 95%

better.” (Id.) Dr. Hanesworth did not anticipate further treatment and he released claimant to full duty.
(Ex. 6-1, -2).

On March 8, 1999, the employer accepted a nondisabling low back muscle strain related to the
January 25, 1999 incident. (Ex. 7).

On April 2, 1999, claimant sought treatment from Dr. Wallace, D.C. (Ex. 9). He reported that
claimant's right-sided low back pain had begun two days before, when he was pushing a cart at work.
(Id.) He noted that claimant had a similar episode three years ago. (Id.) Dr. Wallace diagnosed an
"acute traumatic S/S[,]" L-spine somatic dysfunction and mild spasm. (Id.) Dr. Wallace's "827" form,
signed on April 3, 1999, showed a date of injury as March 31, 1999. (Ex. 10). '

On’ April 5, 1999, Dr. Hanesworth examined claimant and explained: "[Claimant] reports last
week, he just woke up and got out of the bed and had severe pain in his low back.” (Ex. 11). He
diagnosed an acute low back strain with L5-51 spondylolisthesis. (Id.)

Claimant sought treatment from Dr. Wallace on the same day and continued to have chiropractic
treatments. (Exs. 12, 15, 17). Dr. McKellar examined claimant on May 11, 1999. (Ex. 20). He
diagnosed a chronic recurrent sacral iliac strain and authorized further treatments with Dr. Wallace.
(Exs. 19, 20, 21).

On April 30, 1999, Dr. Smith examined claimant on behalf of the employer. (Ex. 18). He
reported that February 1999 films of claimant's lumbosacral spine showed a grade I spondylolisthesis
with a pars defect and degenerative changes at T12-L1, narrowing at L3-4 and mild narrowing at 14-5.
(Ex. 18-5). Dr. Smith diagnosed "bilateral spondylolysis with grade I spondylolisthesis, L5-S1, with
' recurrent mechanical low back pain brought on by his work[,]" and longstanding degenerative changes

in the lumbosacral spine. (Id.) He felt that claimant's low back condition was medically stationary.
(Ex. 18-6). : '

On May 19, 1999, the employer reclassified the low back muscle strain as a disabling injury.
(Ex. 23). The employer determined that claimant was medically stationary on May 17, 1999 and it
issued a Notice of Closure on June 7, 1999, awarding only temporary disability. (Ex. 29). A September
9, 1999 Order on Reconsideration awarded 8 percent unscheduled permanent disability for claimant's
low back condition. (Ex. 18; 99-07954).

Claimant continued to treat with Dr. Wallace in May and June 1999. (Exs. 22, 25, 27, 30). On
June 18, 1999, claimant sought treatment from Dr. McKellar and requested authorization for further
chiropractic care. (Ex. 32). Dr. McKellar reported that claimant felt his problem had started in 1995, but
he could not remember the approximate date. (Ex. 32-1). Claimant referred to pushing a 4000 pound
cart when his right foot slipped and he twisted his back. (Id.) Claimant had pain in his right back and
right lower leg, although-he did not seek medical treatment at that time. (Id.) He told Dr. McKellar he
felt better three weeks later, but was having low back discomfort three months later. (Id.) Dr. McKellar
reported that claimant had been having back pain off and on since the injury in 1995. (Id.)
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Regarding the recent back injury, Dr. McKellar noted that claimant initially told him the injury
was in February 1999, but later indicated it might have been in January. (Id.) He said that claimant was
pushing another heavy cart when he sustained pain in his lower back. (Id.) Dr. McKellar noted that
claimant had been treating with Dr. Wallace, but continued to have persistent right-sided pain with
radiation into his right buttock and down his right leg. (Ex. 32-1, -2). Dr. McKellar concluded that
claimant had "sustained an injury to his SI joint, probably in 1995 and certainly most recently.” (Ex. 32-
2). He felt that claimant was "medically stable with chronic strain to the right SI joint" that required
intermittent chiropractic treatment. (Id.)

Claimant continued to treat with Dr. Wallace from June through October 1999. (Exs. 33, 35, 38,
40, 42, 46, 48). |

On September 1, 1999, Dr. Wallace reported that claimant had initially presented with a lumbar
spine sprain with significant antalgia and radiculalgia. (Ex. 43). He explained that the preponderance of
symptoms was in the right sacroiliac region and right lumbar spine and claimant experienced "global
lumbar spine, lumbosacral dysfunction” and "episodic midline lumbar spine pain and pervasive
sacroiliac dysfunction.” (Id.) On September 7, 1999, claimant wrote to the employer, requesting that it
accept the diagnosis in Dr. Wallace's September 1, 1999 letter. (Ex. 44).

On October 8, 1999, the employer issued a partial denial of claimant's low back condition,
stating that he had recovered from the January 25, 1999 injury and that injury was not the major
contributing cause of Dr. Wallace's diagnosis and treatment. (Ex. 47). Claimant requested a hearing.

Relying on Albany General Hospital v. Gasperino, 113 Or App 411 (1992), the ALJ found that
claimant had to establish that the accepted low back injury was at least a material contributing cause of
his current low back condition. Based on the opinions of Drs. Hanesworth, Wallace, McKellar and
Smith, the ALJ found that claimant's current low back condition was the same condition accepted by the
employer as a low back strain. The ALJ] concluded that the January 1999 injury continued to be a
material contributing cause, if not the major contributing cause, of claimant's low back condition. On
review, claimant relies on the ALJ's analysis to establish compensability of his current low back
condition. ’

The employer argues that the AL]J erred in applying a material contributing cause standard. The
employer asserts that claimant has a preexisting low back condition that combined with the January 25,
-1999 injury to cause a need for treatment and disability and, therefore, ORS 656.005(7)(a)(B) applies.
The employer contends that the medical evidence does not establish that claimant’'s January 25, 1999
injury is the major contributing cause of his current low back condition.

Because of the number of possible causes of claimant's current low back condition, this causation
issue presents a complex medical question that depends on expert medical analysis for its resolution.
See Uris v. Compensation Dept., 247 Or at 420; Barnett v. SAIF, 122 Or App at 279. For the following
reasons, we need not address the employer's argument that ORS 656.005(7)(a)(B) applies
to claimant's current low back condition because we find that the medical evidence is not sufficient to
establish that claimant's current low back condition is related, even in material part, to the accepted
January 25, 1999 injury. Claimant relies on the ALJ's analysis to establish compensability of his current
low back condition. The AL]J relied on the opinions of Drs. Wallace, Hanesworth, McKellar and Smith.
We review each medical opinion in turn.

Dr. Wallace's diagnosis of claimant's current condition is not entirely clear. On April 2, 1999,
Dr. Wallace initially diagnosed an "acute traumatic S/S[,]" L-spine somatic dysfunction and mild spasm.
(Ex. 9). His "827" form referred to a diagnosis of "acute lumbar sprain/strain with resultant L/S BML ( )
attended by lumbalgia ( ) myospasm ( ) complicated by lumbar disc degenerative and kyphosis.” (Ex.
10). The "827" form showed a date of injury as March 31, 1999. (Ex. 10).

On April 26, 1999, Dr. Wallace diagnosed "SI dysfunction w/L-spine dysfunction.” (Ex. 15). On
April 30, 1999, he reported that claimant continued to experience "SI dysfunction, L-spine dysfunction
w/mild myofascial component.” (Ex. 17). In his September 1, 1999 report, Dr. Wallace explained that
claimant was experiencing "global lumbar spine, lumbosacral dysfunction” and "episodic midline
lumbar spine pain and pervasive sacroiliac dysfunction.” (Ex. 43).
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Based on this record, we are unable to determine whether Dr. Wallace's diagnoses of claimant's
current low back condition, which include sacroiliac and lumbosacral dysfunction, are the same as the
accepted low back muscle strain. In other words, we find no medical evidence to indicate that
claimant's accepted low back muscle strain is the same as Dr. Wallace's diagnoses of his current low
back condition. See SAIF v. Calder, 157 Or App 224, 227 (1998) (Board s findings must be based on the
medical evidence in the record).

In any event, even if we assume that Dr. Wallace's current diagnosis is a low back muscle strain,
his medical reports attribute that condition to an injury on March 31, 1999, not January 25, 1999. Dr.
Wallace initially examined claimant on April 2, 1999 and he reported the following history:

"Presents as a new pt w/chief complaint of LBP, Rt sided radiation into his gluteale that
began two days ago when he was pushing a cart at work. He sts he was bending over
picking up boards which is what he does on a daily basis. He sts that he does this
repetitive [sic] throughout the day and was pushing a large cart which seems to tighten
him up as the day progresses and by morning he couldn't get up or move. Has a
similar episode about three years ago that was very self limiting for him. He has not
experienced pain to the extent that he is currently experiencing.” (Ex. 9; emphasis
supplied). :

The "827" form signed by Dr. Wallace showed a date of injury as March 31, 1999. (Ex. 10). Although
claimant wrote to the employer and indicated that his treatment from Dr. Wallace was related to the
January 25, 1999 injury (Exs. 24, 26), we find no evidence that Dr. Wallace was subsequently informed
of the correct date of injury. His September 1, 1999 report said only that "the local injury to the lumbar
spine was paramount on initial presentation.” (Ex. 43). Thus, even if we assume that Dr. Wallace be-
lieved claimant’s current low back condition is a low back muscle strain, we find no evidence that he at-
tributed that condition to the January 25, 1999 work incident. Dr. Wallace's opinion is not sufficient to
establish compensability of claimant's current low back condition.

We turn to Dr. Hanesworth's medical reports. Dr. Hanesworth treated claimant for low back
pain on February 17, 1999 and he diagnosed "[i]sthmic spondylolisthesis at L5/S1 with acute back pain.”
(Ex. 6). He said that claimant's back problem was "just an acute flare-up, and he already tells me he
feels about 95% better.” (Ex. 6-1). Thus, the February 17, 1999 chart note indicates that claimant’s low
back injury had almost resolved by that time. In fact, Dr. Hanesworth did not anticipate any further
treatment and he released claimant to full duty. (Ex. 6-1, -2). The "827" form signed by Dr.
Hanesworth showed a date of injury as January 25, 1999. (Ex. 5).

In contrast, Dr. Hanesworth examined claimant for an acute onset of low back pain on April 5,
1999 and explained: "[Claimant] reports last week, he just woke up and got out of bed and had severe
pain in his low back.” (Ex. 11). He diagnosed an acute low back strain with L5-S1 spondylolisthesis.
(Id.) Thus, Dr. Hanesworth's reports indicate that claimant had experienced a new onset of low back
pain in early April 1999 that was not related to work activity. There is nothing in Dr. Hanesworth's
reports to indicate that claimant's April 5, 1999 back pain was a continuation of the back symptoms from
January 25, 1999.

In a later concurrence letter from the employer's attorney, Dr. Hanesworth agreed that
claimant's back pain was not the result of a symptomatic spondylolisthesis. (Ex. 39-2). Rather, he
agreed that it was more likely that claimant "has suffered a series of independent low back strains
resulting from his activity of pushing a cart.” (Id.) Dr. Hanesworth did not explain his April 5, 1999
report that said claimant had woken up with back pain. In any event, his reference to a series of
independent low back strains is not sufficient to establish that claimant's current low back condltlon is
related to his January 25, 1999 injury.

Claimant also sought treatment from Dr. McKellar.. In May 1999, he diagnosed a chronic
recurrent sacral iliac strain. (Ex. 19). The "827" form signed by Dr. McKellar referred to the date of
injury as January 25, 1999. (Id.) Dr. McKellar's initial chart notes did not provide much information
about the history of claimant's low back symptoms. (Ex. 20). On June 18, 1999, however, Dr. McKellar
reported the following history:
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"[Claimant] feels that his problem started in 1995 but he cannot remember the
approximate date. States that he was working at [the employer] pushing a 4000 pound
cart when his right foot slipped and his [sic] twisted his back. He sustained pain in his
right back and right lower leg. He stated that he experienced a dull aching discomfort in
his right back radiating into his right leg. He did not seek medication [sic] attention or
report the incident at that time. He filled out an incident report and filed it in his
locker. Three weeks later, he was feeling better. Three months later, he was having
low back discomfort and he turned the report in. Approximately two years ago he was
evaluated by Dr. Casey. [Claimant] states that no examination was performed and no
specific recommendations were made other than stretching exercises. Dr. Casey
indicated that he thought it was a muscle strain. In the chart notes that I have from Dr.
Wallace, Chiropractor, he states that the patient sustained a similar injury three years
ago that was very 'self-limiting.’ [Claimant] states that he has been having back pain off
and on since the injury in 1995. However, he has not filed any incident reports nor did
he seek any medical attention other than from Dr. Casey two years ago. This last injury
is equally poorly documented. He initially told me that the injury was in February 1999
and then later on he indicated that it might have been January. Dr. Wallace did not see
[claimant] until 4/2/99 and he does not indicate when the original injury occurred. At
any rate, [claimant] was pushing another heavy cart when he sustained pain in his lower
back. States that he could not walk for three days. He presented himself to Dr.
Hanesworth who is an orthopedist.” (Ex. 32-1).

Dr. McKellar continued his report by noting that claimant had been treating with Dr. Wallace, but
continued to have persistent right-sided pain with radiation into his right buttock and down his right
leg. (Ex. 32-1, -2). Dr. McKellar concluded that claimant had "sustained an injury to his SI joint,
probably in 1995 and certainly most recently.” (Ex. 32-2). He felt that claimant was "medically stable
with chronic strain to the right SI joint” that required intermittent chiropractic treatment. (Id.)

Although Dr. McKellar indicated that claimant had sustained an "injury” to his SI joint "certainly
most recently[,]" it is not entirely clear what injury he means. His comments that claimant had been
having back pain on and off since the 1995 injury further confuse the matter. Even if we assume that
Dr. McKellar is referring to the January 25, 1999 work injury, we find no evidence that he was aware of
Dr. Hanesworth's chart note reporting that claimant's back symptoms were "95% better” by February 17,
1999, and that he did not need further treatment. Moreover, the accepted claim was .a low back muscle
strain. Dr. McKellar has diagnosed a chronic recurrent sacral iliac strain and an SI joint injury. (Exs. 19,
32). We find no medical evidence to indicate that claimant's accepted low back muscle strain is the same
as Dr. McKellar's diagnosis of an SI joint injury. See SAIF v. Calder, 157 Or App at 227 (Board's findings
must be based on the medical evidence in the record). Based on this record, we find that Dr. McKellar's
opinion is not sufficient to establish that claimant's January 25, 1999 injury is related to his current low
back condition.

Claimant also relies on the opinion of Dr. Smith to establish compensability of his current low
back condition. On April 30, 1999, Dr. Smith examined claimant on behalf of the employer and
reported the following history of his low back pain:

"On about December 2, 1994, [claimant] was working in the mill pushing with all his
strength on a cart. As he did so, his right foot slipped and he had immediate, severe
right low back pain. He was able to continue working. The pain lasted for a couple of
weeks and then subsided. He had no medical care at that time. He recalls having a list
which disappeared. Since then, he has had a recurrence of right low back pain every
four to six months, generally brought on by heavy pushing. During the last year and a
half he has had some constant aching in the low back in addition to these episodes of
more acute pain.” (Ex. 18-2). '

Although Dr. Smith referred to claimant's February 17, 1999 examination by Dr. Hanesworth, his April
30, 1999 report made no reference to claimant's injury at work on January 25, 1999. Rather, Dr. Smith
said that on about March 31, 1999, claimant had a "flare-up of severe low back pain without known
reason.” (Ex. 18-3). '
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In his April 30, 1999 report, Dr. Smith diagnosed "[blilateral spondylolysis with grade I
spondylolisthesis, L5-S1, with recurrent mechanical low back pain brought on by his work[,]" as well as
longstanding mild, progressive, degenerative changes in the lumbosacral spine. (Ex. 18-5). Dr. Smith
explained that claimant's back pain started with the episode of heavy pushing in "1994" and he had
experienced episodes of recurrent back pain since that time. (Id.) He said that claimant's degenerative
changes in his back preexisted any injuries and combined with the injuries. (Ex. 18-6, -7). He said it
was "possible” that the spondylolysis occurred during the heavy pushing in December 1994. (Ex. 18-6).
Dr. Smith concluded that claimant's flare-up of back pain on March 31, 1999 was an "aggravation of a
pre-existing condition in his low back, which had its onset on December 2, 1994." (Ex. 18-8).

We find no evidence in the record that claimant sustained a low back injury in December 1994.
Moreover, Dr. Smith made no reference o claimant's accepted January 25, 1999 injury claim. Because
Dr. Smith apparently had an inaccurate history of claimant's low back symptoms, his report is entitled
to little weight. See Miller v. Granite Construction Co., 28 Or App 473, 476 (1977) (medical opinions that
are not based on a complete and accurate history are not persuasive). Dr. Smith's report of a "flare-up”
on March 31, 1999, however, is consistent with Dr. Hanesworth's April 5, 1999 chart note that said
claimant had woken up the prior week with severe low back pain. (Ex. 11).

In any event, Dr. Smith changed his opinion on causation in a later concurrence letter from the
employer's attorney. Dr. Smith agreed that in his April 30, 1999 report, he had not performed a "true
weighing test” where he had considered all the relative contributing factors. (Ex. 34-5). Dr. Smith
agreed that claimant's spondylolysis was a defect in the pars intraarticularis, which occurs by age ten
and had nothing to do with claimant’'s work. (Ex. 34-3). He agreed that claimant's spondylolysis was a
"preexisting causative component of the spondylolysthesis.” (Id.) Dr. Smith agreed that he could not
state that claimant's work was the major contributing cause of claimant's symptomatic spondylolisthesis
condition or his spondylosis. (Ex. 34-3, -4). He also agreed that when he weighed all the relative
contributions of claimant's recurrent low back pain, he could not state that work activities were the
major contributing cause of his condition and need for treatment. (Ex. 34-4).

After reviewing Dr. Smith's reports, even if we rely only on his April 30, 1999 report, we find
that it is not sufficient to establish that claimant's current low back condition is related, even in material
part, to the January 25, 1999 injury. First, as noted above, Dr. Smith's April 30, 1999 report did not
even refer to a January 25, 1999 injury. Second, he did not diagnose a low back muscle strain. Rather,
he diagnosed "bilateral spondylolysis with grade I spondylolisthesis, L5-51, with recurrent mechanical
low back pain brought on by his work[,]" as well as longstanding mild degenerative changes in the
lumbosacral spine. (Ex. 18-5). We find no medical evidence to establish that Dr. Smith's diagnosis is
the same as a low back muscle strain.

After reviewing the record, we find that the preponderance of the medical evidence indicates
that claimant's accepted January 25, 1999 low back muscle strain has resolved. The medical record does
. not support the conclusion that claimant's current low back condition is the same as the accepted low
back muscle strain, nor does the record support the conclusion that his current low back condition is
related to the January 25, 1999 injury. Claimant has falled to sustain his burden of proving
compensability of his current low back condition.

Extent of Unscheduled Permanent Disability

Claimant injured his back at work on January 25, 1999. (Ex. 1; 99-07954).4 The employer
accepted a nondisabling low back muscle strain on March 8, 1999. (Ex. 7; 99-08189). On May 19, 1999,
the employer modified its acceptance to accept a disabling low back muscle strain. (Ex. 11). The
employer determined that claimant was medically stationary on May 17, 1999 and issued a Notice of -
Closure on June 7, 1999, which awarded only temporary disability. (Ex. 13).

Claimant requested reconsideration. (Ex. 14). On August 17, 1999, a medical arbiter
examination was performed by Drs. Schilperoort, Williams and Couregan. (Ex. 17). A September 9,
1999 Order on Reconsideration awarded 8 percent (25.6 degrees) unscheduled permanent disability for
claimant’s low back condition. (Ex. 18). The employer requested a hearing. The ALJ relied on the
medical arbiter panel examination and affirmed the Order on Reconsideration.

4 The remaining citations in this section of the order concerning extent of permanent disability are from the exhibit file
for WCB No. 99-07954, unless otherwise stated.
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On review, the employer contends that the ALJ erred by finding that the employer had the
burden of proof because it had requested the hearing seeking reduction of the permanent disability
award. We need not address the employer's argument regarding burden of proof because we would
reach the same conclusion no matter which party has the burden of proof.

On the merits, the employer relies on the medical arbiter panel report and contends that
claimant has no impairment due to the accepted condition. Claimant also relies on the medical arbiter
evaluation, but argues that he is entitled to an 8 percent unscheduled permanent disability award.

On reconsideration, where a medical arbiter is used, impairment is determined by the medical
arbiter, except where a preponderance of medical opinion establishes a different level of impairment.
OAR 436-035-0007(14) (WCD Admin. Order 98-055). We rely on the most thorough, complete, and well-
reasoned evaluation of claimant's injury-related impairment. See Kenneth W. Matlack, 46 Van Natta 1631
(1994).

Claimant's attending physician at the time of claim closure was Dr. McKellar. (Ex. 18). On May
17, 1999, Dr. McKellar reported that claimant had full range of motion in the "LS" spine. (Ex. 9). He
noted tenderness in the right "SI" joint and diagnosed a chronic SI joint strain. (Id.) Dr. McKellar
released claimant for regular work on May 17, 1999. (Ex. 10).

Dr. McKellar providéd a summary of findings without any explanation and he did not provide a
formal closing examination. We find that the medical arbiter panel evaluation is a more complete and
well-reasoned evaluation of claimant's injury-related impairment.

. Drs. Schilperoort, Williams and Couregan reported that the accepted condition was a low back
muscle strain. (Ex. 17). They said that claimant continued to have low back pain and had problems
picking up boards and handling the crates. (Ex. 17-1). They reported that claimant's lumbar flexion was
38 degrees, lumbar extension was 20 degrees, right lateral flexion was 8 degrees and left lateral flexion
was 10 degrees. (Ex. 17-2). The panel said that claimant passed reproducibility validity criteria, but he
failed the mid-sacral motion test. (Ex.17-2). They explained that claimant's lumbar flexion test was not
valid. (Ex. 17-4).

Claimant's motor strength testing was normal. (Ex.17-2). Regarding .sensory loss, the panel
explained:

"It is felt the sensory loss is due to unrelated conditions, namely, the grade I
spondylolisthesis at L5-S1 with pars defect, degenerative changes at T12-L1, L3-4 and L4~
5 and that no impairment is present based on the accepted condition. Therefore, 100% is
based on pre-existing condition and 0% based on accepted condition.” (Id.)

The employer argues that the medical arbiter panel said there was no impairment based on the
accepted condition and, therefore, 100 percent of claimant's impairment was based on preexisting
conditions.

Entitlement to permanent disability requires a claimant to establish the impairment by a
preponderance of medical evidence based upon objective findings. ORS 656.726(4)(f)(B). Claimant also
must establish that the impairment is due to a compensable injury. ORS 656.214(5). In SAIF v.
Danboise, 147 Or App 550, 553, rev den 325 Or 438 (1997), the Court of Appeals held that

"when the record discloses no other possible source of impairment, medical evidence
that rates the impairment and describes it as 'consistent with' the compensable injury
supports a finding that the impairment is due to the compensable injury.”

The issue in Danboise was whether the claimant had established that his neck impairment was due to the
compensable injury. Although the medical evidence described the claimant's impairment as "consistent
with" the compensable injury rather than "due to” that injury, the court affirmed the Board's award of
unscheduled PPD.

In Danboise, the court relied on the fact that the record identified no noncompensable factors that
may have contributed to the claimant's impairment. Id. at 533. Here, unlike Danboise, the medical
arbiter panel report referred to another source of claimant's low back impairment, i.e., the panel
reported that 100 percent of claimant's sensory loss was due to grade I spondylolisthesis at L5-S1 with
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pars defect and degenerative changes at T12-L1, L34 and L4-5. (Ex. 17-2). In contrast to the Danboise
case, we find no medical evidence that rated claimant's impairment and described it as "consistent with"
the compensable injury. The medical arbiter panel did not explain that claimant's reduced range of
motion findings were consistent with, or due to, the compensable injury. Moreover, claimant's
attending physician at claim closure had reported full range of motion in the "LS" spine and had
released claimant for regular work on May 17, 1999. (Exs. 9, 10).

Because the medical evidence discloses other possible sources of claimant's low back impairment
and there is no medical evidence that rates claimant's range of motion impairment and describes it as
"consistent with" or "due to" the compensable injury, we conclude that the holding in Danboise does not
apply. See SAIF Corp. v. Gaffke, 152 Or App 367 (1998) (because there was no evidence of impairment or
a causal link to the claimant’'s compensable injury, the claimant was not entitled to a permanent
disability award); Kenneth W. Emerson, 51 Van Natta 655 (1999) (where no medical evidence established
that the claimant's impairment was consistent with the accepted injuries, Danboise was inapplicable).
We conclude that claimant is not entitled to an award of unscheduled permanent disability for his
reduced lumbar range of motion. We therefore reverse the Order on Reconsideration award of 8 percent
unscheduled permanent disabilty.

ORDER

The ALJ's order dated March 1, 2000 is reversed. The self-insured employer's denials of
claimant's left knee medial meniscus tear are reinstated and upheld. The employer's denial of
claimant's current low back condition is reinstated and upheld. The September 9, 1999 Order on
Reconsideration that awarded 8 percent (25.6 degrees) unscheduled permanent disability for claimant's
low back condition is modified to award zero. The AL]J's attorney fee awards are also reversed.

Board Member Phillips Polich concurring in part and dissenting in part.

Although 1 agree with the majority that claimant's current low back condition is not
compensable, I disagree with the remainder of its opinion. Because I would find that claimant's left
knee medial meniscus tear is compensable and I would affirm the 8 percent unscheduled permanent
disability award, I respectfully dissent.

I agree with the AL]J that Dr. Casey's opinion establishes compensability of claimant's left knee
medial meniscus tear under either an injury or occupational disease theory. We generally give deference
to the opinion of a treating physician who has had the opportunity to evaluate a claimant over time. See
Weiland v. SAIF, 64 Or App 810, 814 (1983). In this case, we should defer to Dr. Casey's opinion
because he treated claimant's left knee condition in 1995 and in 1999. Moreover, as claimant's treating
surgeon, the opinion of Dr. Casey is entitled to deference. See Argonaut Insurance Company v. Mageske, 93
Or App 698, 702 (1988) (treating physician's opinion was given greater weight because he had treated
the claimant for a substantial time and was able to observe the shoulder during surgery).

After considering the record as a whole, including the other medical opinions, I find no
persuasive evidence that claimant's left knee condition is anything other than work-related. The
preponderance of the medical evidence establishes that claimant's left knee medial meniscus tear was
caused, in major part, by his work activities. I would affirm the AL]'s decision finding claimant's left
knee condition compensable. The majority's decision to the contrary is a matter of legal semantics, not
medical evidence.

Furthermore, I disagree with the majority's conclusion that claimant is not entitled to an award
of unscheduled permanent disability for his reduced lumbar range of motion. The ALJ correctly
determined that claimant is entitled to an 8 percent unscheduled permanent disability award, based on
the medical arbiter panel's findings.

The medical arbiter panel reported that claimant continued to have low back pain and had
problems picking up boards and handling crates. (Ex. 17-1). He had a constant ache while walking and
picking up items weighing more than 40 pounds. (Id.) The panel said that claimant's lumbar flexion
was 38 degrees, lumbar extension was 20 degrees, right lateral flexion was 8 degrees and left lateral
flexion was 10 degrees. (Ex. 17-2). Claimant passed reproducibility validity criteria, except for the mid-
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sacral motion test. (Ex.17-2). Although the panel said that claimant's sensory loss was due to
unaccepted conditions (Ex. 17-2), they made no such comments with regard to claimant's range of
motion findings. Under these circumstances, it is not reasonable to infer that the panel's comment
concerning sensory loss also pertains to range of motion findings. See Jerrin L. Hickman, 52 Van Natta
869 (2000) (medical arbiters' finding that lumbar flexion was invalid did not pertain to the validity of
lumbar extension measurements). I agree with the ALJ that claimant is entitled to an 8 percent
unscheduled permanent disability award for his low back condition.

July 19, 2000 ' Cite as 52 Van Natta 1318 (2000)

In the Matter of the Compensation of
JOHN L. MONTGOMERY, Claimant
WCB Case No. 99-03372
ORDER ON REVIEW
Walsh & Associates, Claimant Attorneys
Julie Masters (Saif), Defense Attorney

Reviewed by Board Members Haynes, Bock, and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ]) Spangler's order that upheld the
SAIF Corporation’s denial of claimant’s claim for medical services for a right knee meniscal tear on the
basis that the claim was barred by a prior Claim Disposition Agreement (CDA). On review, the issues

are claim preclusion and compensability. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact. We briefly summarize the pertinent facts as follows.

Claimant, a 75-year-old former truck driver, compensably injured his low back on August 16,
1994, when he was thrown from a pallet jack. SAIF accepted the claim as a lumbar strain/sprain.

Claimant was initially treated by Dr. Glasser, chiropractor, and Dr. Drips, his family physician.
In January 1995, claimant's low back and ongoing right leg symptoms were evaluated by Dr. Collada,
neurosurgeon. After steroid injections at 14-5 and L5-S1, claimant continued to see Dr. Drips and
Dr. Collada for ongoing right leg pain. In July 1995, claimant was examined by Drs. Fuller and
Snodgrass. In September 1995, claimant continued to complain of right leg pain; later that month,
Dr. Collada operated on claimant's low back.

In February 1996, claimant complained of right hip pain aggravated by weight bearing.
Dr. Drips diagnosed osteoarthritis.

An April 9, 1996 Notice of Closure awarded 41 percent unscheduled permanent disability, which
was reduced to 34 percent by an August 30, 1996 Order on Reconsideration.

In June and July 1996, claimant was examined for ongoing back and right leg pain by Dr.

Wayson, neurosurgeon, Dr. Olson, neurosurgeon, and Dr. Gerry, a physician. Claimant was also
evaluated at the Oregon Spine Center. '

In August 1996, SAIF denied the compensability of claimant's current low back and right hip
condition and need for treatment. On January 13, 1997, the parties entered into a Disputed Claim
Settlement concerning the August 1996 denial. On the same date, the parties entered into a CDA
concerning claimant's August 16, 1994 claim.

On March 10, 1998, claimant was examined by Dr. Becker, orthopedic surgeon. An MRI
revealed a torn medical meniscus in claimant's right knee; Dr. Becker requested authorization for
arthroscopic surgery.

In a December 17, 1998 letter, claimant's attorney requested that SAIF amend its November 4,
1994 acceptance to include the torn right medial meniscus. SAIF denied the claim on May 26, 1999.
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CONCLUSIONS OF LAW AND OPINION

Claimant contends that his claim for medical services under ORS 656.245 for his torn right
medial meniscus is compensably related to the accepted August 1994 injury. Citing Trevitts v. Hoffman-
Marmolejo, 138 Or App 455 (1996), for the proposition that claimant fully released all of his rights
concerning his August 1994 claim, except medical services, the ALJ concluded that the issue was
compensability and not medical services. Accordingly, the ALJ upheld SAIF's denial of claimant's torn
right medial meniscus, on the basis that claimant was barred from arguing that that condition is
compensably related to the accepted injury. We disagree.

We agree that a CDA that settles "all issues raised or raisable” can extinguish all rights to further
non-medical benefits for accepted conditions enumerated in the CDA, as well as other conditions that
have been diagnosed, treated and related to the accepted injury prior to the execution of the CDA.
Trevitts v. Hoffman-Marmolejo, 138 Or App 455 (1996).1 However, pursuant to the express terms of ORS
656.236(1) and OAR 438-009-0001(1), a CDA can have no effect on a claimant's right to future medical
benefits for any condition compensably related to the accepted claim.

ORS 656.236(1)(a) permits parties, by agreement, to make such disposition of "any or all matters
regarding a claim, except for medical services, as the parties consider reasonable, subject to such terms and
conditions as the Workers' Compensation Board may prescribe.” (Emphasis added.) The statute also
expressly provides that, unless otherwise specified, a CDA resolves all matters and all rights to
compensation potentially arising out of claims, except medical services, regardless of the conditions stated in
the agreement.

1 In Trevitts, medical benefits were not at issue. Trevitts addressed whether the claimant was entitled to non-medical
benefits for a condition not expressly specified in a CDA. Applying standard rules of contract construction, the court concluded
that the parties intended a full release of all benefits, except medical services, related to the compensable injury. Trevitts was limited
to the scope of the parties’ contract in relation to non-medical benefits and does not support a conclusion that claimant was barred
from attempting to establish the compensability of his knee condition in relation to the previously accepted claim. The case
establishes only that claimant's eventual rights to compensation are limited to medical services.

SAIF also cited D & D Company v. Kaufman, 139 Or App 459 (1996), and'Cindy K. Christian, 50 Van Natta 1729 (1998), as
support for its contention that a CDA bars claims for new conditions resulting directly or indirectly from the original injury claim.
We find both these cases inapposite.

As in Trevitts, medical benefits were not at issue in either of these cases. In Kaufinan, the claimant compensably injured
his middle and low back in April 1992. The claim was closed. In August 1992, the claimant reinjured his middle and low back.
Before the CDA was approved by the Board, the carrier formally accepted the August 1992 claim as an aggravation. When the
Board approved the CDA, the carrier discontinued time loss payments. The claimant continued to receive medical treatment for
his back. In September 1993, claimant requested that his claim be reopened or that the August 1992 injury be processed as a new
injury claim.

The issue before the court in Kaufman was whether a CDA that mentioned only one accident released the employer from
liability for a subsequent new injury claim where the condition was in existence at the time of the CDA. Because the new injury
was not mentioned in the CDA, the claimant argued that the CDA did not bar litigation and that the claimant was entitled to a
hearing on the de facto denial of the new injury claim. The court, after analyzing the: contractual intent of the parties, concluded
that the CDA incorporated and released the claimant's rights regarding the second incident.

Kaufman supports the conclusion that claimant may be precluded from bringing a new initial claim for his knee condition,
assuming that the condition was in existence at the time of the CDA. However, Kaufman does not support a conclusion that
claimant is precluded from attempting to establish the compensability of his knee condition under the previously accepted claim.
The case merely establishes that claimant’s eventual rights to compensation are limited to medical services, should claimant prove
that the condition is compensable.

Christian is a Board case with facts similar to those in Kaufman. In Christian, the medical record established that the
claimant's 1998 CTS and ulnar nerve entrapment conditions, for which she made a new occupational disease claim, were part of
her claim for "neck and arm" pain arising out of her work activity in 1996. The Board, citing Kaufman, concluded that these
conditions were the same conditions encompassed by the CDA and therefore, the claimant's subsequent occupational dlsease
claim was barred pursuant to ORS 656.236(1)(a).
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OAR 438-009-0001(1) defines a "claim disposition agreement” as "a written agreement executed
by all parties in which a claimant agrees to release rights, or agrees to release an insurer or self-insured
employer from obligations, under ORS 656.001 to 656.794 except for medical services, in an accepted
claim.” (Emphasis supplied).

Therefore, claimant is entitled to establish the compensability of a denied condition on which his
medical services claim is based. See, e.g., Lynn E. Amstutz, 50 Van Natta 1434 (1996) (claimant not barred
from asserting an impingement syndrome is compensably related to the accepted injury in medical .
services claim); John L. Partible, 48 Van Natta 434 (1996) (notwithstanding CDA limiting accepted
condition to a cervical strain and disc, claimant may seek medical benefits for thoracic strain under prior
accepted claim). :

Claimant can establish compensability of his medical services claim by proving that the August
1994 injury directly and matenally contributed to the right knee meniscal tear. Albany General Hospital v.
Gasperino, 113 Or App 411 (1992).2

Claimant relies on the opinion of Dr. Becker to establish compensability. Because the first
diagnosis of a meniscal tear in claimant's right knee did not occur until March 1998, more than three
and a half years after the injury, we conclude that the causation issue in this case is a complex medical
question. Therefore, claimant must present persuasive, supporting medical opinion to carry his burden
of proof in this matter. Uris. v. Compensation Department, 247 Or 420 (1967); Barnett v. SAIF, 122 Or App
279, 283 (1993).

On March 10, 1998, claimant sought treatment for right knee swelling and pain at the medial
joint line of his right knee. Dr. Becker initially diagnosed claimant's right knee condition as
osteoarthritis, primarily medial compartment changes, which, based on claimant's history, dated from a
1994 sprain. (Ex. 57). An MRI revealed an extensive tear of the medial meniscus with severe loss of
articular cartilage in the medial tibiofemoral compartment and a small area of bone bruise or edema in
the anterior aspect of the medial tibial plateau. (Ex. 58). Dr. Becker requested approval for arthroscopic
surgery. (Ex. 59).

After reviewing copies of the medical records of physicians who treated claimant from 1994 to
1997, Dr. Becker replied to questions from the claims adjuster. Dr. Becker agreed that, based on those
medical records, there was neither a subjective nor objective examination with either complaints or
findings of a knee injury, right or left, as a result of the 1994 injury. Dr. Becker stated that evidence of
a preexisting condition was found during the 1998 surgery that revealed extensive tearing of the medial
- meniscus with secondary chondromalacial changes and that those changes occurred over an
indeterminable period of time that was in excess of six to twelve months. Dr. Becker was unable to
ascertain the age or cause of the tears. Dr. Becker also noted that claimant had not reported a new
injury or incident [after 1994] that would account for his current right knee condition. Finally,
Dr. Becker stated that the major contributing cause of claimant's need for treatment was the torn medial
meniscus and the resulting articular damage. Id.

Subsequently, after being provided by claimant's attorney with a detailed hypothetical based on
claimant's history, Dr. Becker opined that the major contributing cause of claimant's torn medial
meniscus and articular damage was his 1994 injury. (Ex. 67). Dr. Becker's opinion was based on the
following assumptions: (1) claimant had not experienced any preexisting problems with his right knee;
(2) the right knee had swollen up horribly and turned black and blue the day after the occupational
injury; (3) claimant had complained to his treating doctors that the knee hurt but his medical care givers
had been too worried about the back injury to pursue treatment for the knee; and (4) claimant had
turned, twisted and borne weight on the knee at the time of the injury, not just hit it against the side of
the semi. (Ex. 67). There is no contrary medical opinion.

The ALJ made no credibility finding. Where a claimant's reporting is inconsistent or incomplete,
a medical opinion based on that reporting is unpersuasive. See Miller v. Granite Construction Co., 28 Or
App 473, 476 (1977) ("[The doctor's] conclusions are valid as to the matter of causation only to the extent
that the underlying basis of those opinions, the reports of claimant as to the circumstances of the acci-
dent and the extent of the resulting injury, are accurate and truthful.”); James D. Shirk, 41 Van Natta 90,
93 (1989) (a physician's opinion based on a patient's history is only as reliable as the history is accurate).

2 As noted by the AL], claimant does not contend that the right knee condition was an indirect consequence of the injury
under ORS 656.005(7)(a)(A).
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Here, the contemporaneous medical records do not contain any mention of an injury to the right
knee, bruising of the right knee, or swelling of the right knee. (Exs. 1, 2, 4, 6, 7). Claimant's right leg
complaints to treating doctors Gasser, Drips, Collada, and Hiebert involved radiation in the posterior
and lateral aspect of his right leg. The doctors concluded that this radiating pain was from the low back
and sciatic area. (Exs. 6 through 9, 11 through 13, 15, 16, 18, 20, 22 through 26). Subsequent to low
back surgery, Dr. Collada and claimant reported that claimant's right leg symptoms were improved.
(Exs. 29, 31). - '

The first mention of right knee involvement was on January 14, 1995, when claimant reported to
Dr. Collada that he had noticed intense aching around the right knee. (Ex. 8). In July 1995, Drs. Fuller
and Snodgrass noted right knee arthritis during an examination. (Ex. 23-5). On July 9, 1996, Dr. Olson
noted prepatellar right knee swelling. (Ex. 40). But it was not until March 10, 1998, when claimant first
sought treatment for his knee, that claimant attributed his right knee complaints to the August 1994

injury.

On this record, we find the history contained in the contemporaneous medical reports more
persuasive than claimant's belated report of a severe right knee injury in August 1994, particularly in
light of earlier assessments that the 1994 injury was minor, claimant's earlier report that he was "lucky
not to break his left leg” and claimant's demonstrated memory problems. (Exs. 23, 69, and transcript
generally). Based on those contemporaneous medical reports, we find insufficient evidence to establish
that a severe injury to claimant’s right knee did in fact occur on August 16, 1994. Accordingly, we are
not persuaded by Dr. Becker's opinion that relied on that history. Therefore, we find that claimant

failed to sustain his burden of proving that a compensable right knee injury occurred on August 16,
1994. !

ORDER

The AL]J's order dated January 31, 2000, as corrected February 9, 2000, is affirmed.

Board Member Phillips Polich concurring in part and dissenting in part.

I agree with that portion of the majority opinion concerning the scope of the CDA. For the
following reasons, however, I disagree with the majority's conclusion that claimant failed to prove
compensability of his right knee injury.

Claimant relied on the opinion of Dr. Becker to establish compensability. Dr. Becker opined that
the major contributing cause of claimant's torn medial meniscus and articular damage was his 1994
injury, based on claimant's history. There is no contrary medical opinion regarding causation.
Accordingly, I would find that Dr. Becker's unrebutted medical opinion that the major contributing
cause of claimant's torn right medical meniscus and articular damage was the 1994 injury persuasively
establishes compensability.

July 20, 2000 Cite as 52 Van Natta 1321 (2000)

In the Matter of the Compensation of
MICHAEL D. LITTLEFIELD, Claimant
Own Motion No. 99-0428M
ORDER POSTPONING ACTION ON OWN MOTION REQUEST
Furniss, Shearer & Leineweber, Claimant Attorneys
Saif Legal Department, Defense Attorney

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for claimant's low back condition. Claimant's aggravation rights expired on April 12, 1999. SAIF
recommends against reopening on the grounds that surgery or hospitalization is not appropriate for the
compensable injury. Pursuant to ORS 656.327, SAIF has requested Director's review of the requested
medical treatment. (Medical Review Case No. 14352).
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_ It is the Board's policy to postpone action until pending litigation on related issues has been

resolved. Therefore, we defer action on this request for own motion relief and request that the Director
send to the Board a copy of the appealable order(s) issued under ORS 656.327 regarding this medical
services issue. Thereafter, the parties should advise us of their respective positions regarding the effect,
_ if any, the Director's decision has on claimant's request for Own Motion relief.

IT IS SO ORDERED.

July 19, 2000 Cite as 52 Van Natta 1322 (2000)

In the Matter of the Compensation of
LADAWNA L. POST-BOOZE, Claimant
WCB Case Nos. 99-03864 & 99-01343
ORDER ON REVIEW
Dennis O'Malley, Claimant Attorney
Sather, Byerly & Holloway, Defense Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

The self-insured employer requests review of Administrative Law Judge (ALJ) Mills' order that:
(1) set aside its compensability and responsibility denials of claimant's occupational disease claim for a
right shoulder condition and; (2) upheld Liberty Northwest Insurance Company's compensability and
responsibility denial of claimant's aggravation claim for the same condition. On review, the issues are
compensability and responsibility.

We adopt and affirm the AL]J's order with the following supplementation.

The ALJ set aside the self-insured employer's denial based on the opinion of claimant's treating
physician and surgeon Dr. Mandiberg. Dr. Mandiberg concluded that claimant's work activities on the
Hawthorne Bridge welding project for the most recent employer were the major contributing cause of
her disability and need for treatment for her right shoulder bursitis/tendonitis condition. (Ex. 62). Dr.
Mandiberg acknowledged that claimant has "a significant preexisting problem that was aggravated by
the Hawthorne Bridge activity.” (Ex. 39). Dr. Mandiberg reasoned that, although claimant's preexisting
Type III acromion "plays a part,” in causing claimant's right shoulder condition, it did not play a
"dominant part.” (Ex. 50).

On review, the employer contends that claimant has not met her burden of proving a
compensable right shoulder condition through Dr. Mandiberg's opinion, because he did not properly
consider claimant's Type III acromion condition. We disagree.

Where the medical opinion is divided, we rely on those opinions that are well-reasoned and
based on complete and accurate information. Somers v. SAIF, 77 Or App 259, 263 (1986). We give
deference to the opinion of claimant's treating physician, absent persuasive reasons to do otherwise.
Weiland v. SAIF, 64 Or App 810 (1983). Special deference is generally owed to the opinion of a treating
surgeon, because of that physician's unique ability to observe the condition at surgery. Argonaut
Insurance v. Mageske, 93 Or App 698 (1988).

Here, we find no persuasive reasons not to defer to Dr. Mandiberg, who performed surgery on
claimant’s right shoulder in June of 1999. (Ex. 57A). Although Dr. Mandiberg disputed the notion that
claimant's Type III acromion was a "preexisting condition,” because 40 percent of the population has this
condition, he nevertheless considered the effect of the Type III acromion in reaching his final opinion on
causation. (Ex. 39, 50). We are therefore satisfied that Dr. Mandiberg's opinion considered all potential
causes of claimant's right shoulder condition. Dietz v. Ramuda, 130 Or App 397 (1994), rev. dismissed, 321
Or 416 (1995).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,000, payable by the self-insured
employer. In reaching this conclusion, we have particularly considered the time devoted to the case (as
represented by claimant's respondent's brief), the complexity of the issues, and the value of the interest
involved.
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ORDER

The AL]J's order dated February 2, 2000 is affirmed. For services on review, claimant's attorney
is awarded $2,000, payable by the self-insured employer.

[uly 19, 2000 Cite as 52 Van Natta 1323 (2000)

In the Matter of the Compensation of
DAVID A. ROBBINS, Claimant
WCB Case No. 99-06641
ORDER ON REVIEW
Charles L. Lisle, Claimant Attorney
Hitt, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Howell's order that upheld the
insurer's denial of his claim for his current groin condition. On review, the issue is compensability.

We adopt and affirm the order of the AL]J, with the following supplementation.

On review, claimant argues that the ALJ should have applied Georgia Pacific v. Piwowar, 305 Or
494 (1988) to the facts of this case. Specifically, claimant contends that, by accepting a "groin strain,”
the insurer also accepted claimant's current groin condition. Claimant further contends that this case is
similar to our decision in Frank M. Dionne, 50 Van Natta 2290 (1998). In Dionne, the claimant submitted
a claim for a "hurt back.” The carrier accepted the claim, but did not identify the condition it was
accepting. The claimant subsequently sustained new low back injuries in separate work incidents, for
which he submitted new claims for a back strain and pulled muscles. The carrier then accepted the
claims as part of the initial claim, rather than processing them as new injuries. Accordingly, in Dionne,
we concluded that the carrier's acceptance must be construed as constituting an acceptance of the claim
as filed. Therefore, we held that, by adding new injury claims to an earlier accepted injury claim, the
carrier accepted whatever condition was causing claimant’s "hurt back.”

We find the Dionne case to be distinguishable. First, as noted in that case, we must determine
whether the carrier accepted a claim for symptoms. If we find that an acceptance does not identify a
specific condition, we will generally look to the contemporaneous medical records to determine what
condition was accepted. Id. Here, however, we agree with the AL]J that the insurer did accept a specific
condition (groin strain), rather than symptoms. Consequently, we conclude that it is not necessary to
resort to the medical records to determine what was accepted. Therefore, the analysis set forth in
Georgia Pacific v. Piwowar, 305 Or 494 (1988) and Dionne, does not apply.

ORDER

The ALJ's order dated February 25, 2000 is affirmed.
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In the Matter of the Compensation of
EUGENE J. SENGER, Claimant
WCB Case No. 99-09137
ORDER ON REVIEW
Martin J. McKeown, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewed by Board Members Haynes, Phillips Polich and Bock.

Claimant requests review of Administrative Law Judge (AL]) Stephen Brown's order that upheld
the SAIF Corporation's denial of his occupational disease claim for depression. On review, the issues
are compensability and claim preclusion.

- We'adopt and affirm the AL]J's order based on the following reasoning.

Claimant has an accepted low back claim with SAIF with a date of injury of December 14, 1992.
On May 19, 1998, claimant requested that SAIF accept his depression condition under the accepted
December 14, 1992 low back injury claim. SAIF denied the claim and the denial was upheld in a March
17, 1999 Opinion and Order. The ALJ]'s March 17, 1999 order in that case has become final by
operation of law. :

In this claim, claimant is seeking compensation for his depression condition under an
occupational disease theory. SAIF argued at hearing that the occupational disease claim was barred by
res judicata. The ALJ found that the issue of whether claimant's depression was related to his work
exposure had never been claimed or litigated. On this basis, the AL] concluded that claimant's current
occupational disease claim for depression was not barred by claim preclusion. The AL] upheld the
denial based on the merits. '

Claimant contends on review that his work activities are the major contributing cause of his
depression condition. Citing Olive Bonham, 51 Van Natta 1710 (1999), and ORS 656.262(7)(a), claimant
argues that his occupational disease claim for depression is a "new medical condition” claim and that
there is an exception to the doctrine of claim preclusion for "new medical condition” claims. On this
basis, claimant asserts that the occupational disease claim is not barred by claim preclusion and that his
claim is compensable on the merits. SAIF responds that the claim is barred by claim preclusion.

Based on the following reasoning, we conclude that ORS 656.262(7)(a) and Bonham do not apply
to this occupational disease claim and we further conclude that the present claim is barred by claim
preclusion.

In Johansen v. SAIF, 158 Or App 672 (1999), the court stated that a "new medical condition”
under ORS 656.262(7)(a): (1) arises after acceptance of an initial claim; (2) is related to an initial claim;
and (3) involves a condition other than the condition initially accepted.

Here, claimant’s claim is for an occupational disease. In other words, claimant is contending
that his depression condition was caused by all of his work activities during his employment with
SAIF's insured, as opposed to his 1992 accepted low back injury as he had previously claimed. The
occupational disease claim is not related to or based on an initial injury claim. It exists and is brought
mdependently of the 1992 accepted injury claim. Because this claim does not involve a "new medical
condition,” ORS 656. 262(7)(a) and the Bonham holding are not applicable. !

Res judicata, or "preclusion by former adjudication,” precludes relitigation of claims and issues
that were previously adjudicated. Drews v. EBI Companies, 310 Or 134, 139 (1990); North Clackamas School
Dist. v. White, 305 Or 48, mod 305 Or 468 (1988). The term comprises two doctrines, claim preclusion
and issue preclusion. Issue preclusion bars future litigation of a subject issue only if that issue was
actually litigated and determined in a setting where the determination of that issue was essential to the
final decision reached. White, 305 Or at 53. Issue preclusion can apply to issues of either fact or law.
Drews, 310 Or at 140. Claim preclusion, on the other hand, bars future litigation not only of every claim
included in the pleadings, but also every claim that could have been alleged under the same aggregate

1 Bonham held that -ORS 656.262(7)(a) created an exception to claim preclusion for "new medical condition” claims
because the statute states that a new medical condition claim may be initiated "at any time."
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of operatlve facts. Million v. SAIF, 45 Or App 1097, rev den 289 Or 337 (1980). Claim preclusion does
not require actual litigation, but it does require the opportunity to litigate, whether or not used. Drews,
310 Or at 140.

Here, claimant could have raised the occupational disease theory at the time of the February 17,
1999 hearing regarding compensability of the depression condition as a consequence of the December 14,
1992 injury. The present claim is for the same condition. There is no allegation from claimant that the
depression condition is different or has changed from his condition at the time of the earlier final
adjudication. Moreover, at that time, claimant's physician implicated claimant's work activities as a
cause of the depression. Thus, the occupational disease claim could have been alleged under the same
aggregate of operative facts. The AL]J's order in the previous adjudication is final by operation of law.
Under such circumstances, claimant's occupational disease claim is barred by claim preclusion.

ORDER
The AL]J's order dated February 7, 2000 is affirmed.
Béard Mexﬁber Phillips Polich specially concurring.
I disagree with the majority’s opinion to the extent that I believe that claimant is not precluded
by claim preclusion from arguing that his work activities after the 1992 injury caused his condition.

However, for the reasons set forth in the AL]J's order I agree that the claim is not compensable and
would adopt and affirm the order.

July 20, 2000 : Cite as 52 Van Natta 1325 (2000)

In the Matter of the Compensation of
THOMAS D. CAWARD, Claimant
Own Motion No. 99-0454M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE ON RECONSIDERATION
Saif Legal Department, Defense Attorney

Claimant requested reconsideration of our April 20, 2000 Own Motion Order Reviewing Carrier
Closure, that -affirmed the SAIF Corporation's February 4, 2000 Notice of Closure. In his request,
claimant contends that he was not medically stationary at the time of closure because he needed further
treatment and physical therapy to improve his condition. Claimant submitted a May 1, 2000 medical
report from Dr. Bowman, his attending physician, in support of his contention.

In response to claimant's motion, SAIF advises that it has received additional medical
information from Dr. Bowman and requests that we set aside its February 4, 2000 Notice of Closure and
reinstate "time loss benefits from December 30, 2000 [sic] to current.” Based on SAIF's response, we do
not find that claimant's compensable right knee condition was medically stationary on February 4, 2000,
the date of claim closure.1

Accordingly, we set aside SAIF's February 4, 2000 Notice of Closure and direct it to resume
payment of temporary disability compensation commencing on December 30, 1999. When appropriate,
the claim shall be closed by SAIF pursuant to OAR 438-012-0055.

IT IS SO ORDERED.

1 Although SAIF does not provide copies of the "new information” it received from Dr. Bowman, the record does contain
claimant's submission of a May 1, 2000 medical report from Dr. Bowman wherein he states that "[claimant] was in appropriately
[sic] declared medically stationary in December. He continues to have some difficulty with ambulation, and as I understand the
workers’ compensation rules, he is not medically stationary.”
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In the Matter of the Compensation of
STEVEN P. STEWART, Claimant
WCB Case Nos. 98-06193 & 98-03468
ORDER ON REVIEW
Michael A. Bliven, Claimant Attorney
Sather, Byerly & Holloway, Defense Attorneys
Terrall & Terrall, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Barrett Business Services, Inc. (Barrett) requests review of those portions of Administrative Law
Judge (ALJ) Davis' order that: (1) set aside its responsibility denials of claimant's scapholunate
dissociation, including a "back-up” denial of responsibility; (2) upheld Freightliner Corporation's
(Freightliner's) responsibility denial of the same condition; and (3) assessed a penalty against Barrett for
its allegedly unreasonable compensability denial. In his brief, claimant argues that: (1) he is entitled to
an increased attorney fee related to Barrett's compensability denial; (2) he is entitled to an increased
attorney fee related to Freightliner's compensability denial; (3) he is entitled to a penalty for.
Freightliner's allegedly unreasonable compensability denial; and (4) he is entitled to an increased
attorney fee for services related to the responsibility issue. In Freightliner's brief, it contends that
claimant's attorney fee award concerning its compensability denial should be reduced. On review, the
issues are responsibility, penalties and attorney fees. We affirm in part and reverse in part.’

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following change. In the fourth paragraph of the
findings of fact on page 2, we change the first sentence to read: “Freightliner initially accepted right
wrist tenosynovitis as a nondisabling injury, but later changed it to disabling. (Exs. 11, 12).”

CONCLUSIONS OF LAW AND OPINION
Responsibility :

We adopt and affirm the ALJ's order regarding Barrett's "back-up” denial and the issue of
responsibility with the following supplementation. We write: only to address Barrett's argument
regarding claimant's alleged misrepresentation.

Barrett contends that claimant provided conflicting and misleading histories to the physicians
that contributed to the confusion regarding causation and contributed to its acceptance of the claim.

Freightliner argues that Barrett is precluded from asserting misrepresentation as grounds for its
"back-up" denial because it raised this issue for the first time during closing argument. Claimant asserts
that, although his history may not have been entirely accurate, there is no evidence of fraud or
misrepresentation.

Barrett issued a denial on September 16, 1998, rescinding its acceptance of claimant's scapho-
lunate dissociation because new information indicated his condition on March 25, 1997 was due to his
prior injury with Freightliner. (Ex. 80-3). The record indicates that Barrett raised the issue concerning
claimant's alleged misrepresentation for the first time in written closing arguments. In its closing
argument, Freightliner said that Barrett was precluded from raising this defense because it had not
raised that issue during opening statement. The ALJ did not address the issue of misrepresentation.

We will not consider an issue raised for the first time during closing argument. E.g., Patricia M.
McKinzey, 51 Van Natta 1933 (1999); see also Clive G. Osbourne, 47 Van Natta 2291 (1995) (Board declined
to address carrier's argument on review that "back-up” denial was based on "later obtained evidence,"
when the carrier argued at hearing that the denial was based on misrepresentations). Consequently, we
do not address Barrett's argument concerning misrepresentation.

" Penalty and Penalty-Related Attorney Fee - Barrett

The ALJ found that Barrett's compensability denial was unreasonable. The AL]J assessed a
penalty under ORS 656.262(11) of "all benefits that were owed to claimant for the period March 16, 1998
to September 11, 1998 and were not timely paid during that period as a result of the denial.” (Opinion
and Order at 8). '
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Barrett contends that there are no amounts due upon which to base a penalty and, therefore, a
penalty is not justified. Barrett argues that claimant worked from March 16, 1998 to September 11, 1998
and was not entitled to any temporary disability benefits.

Claimant responds that time loss was not paid from the date of the denial to the date the "307"
order issued, so a penalty could be calculated by Barrett. He asserts that a paying agent was not
designated early in this case, in part, because of Barrett's compensability denial.

If the insurer or self-insured employer unreasonably delays or unreasonably refuses to pay
compensation, or unreasonably delays acceptance or denial of a claim, the insurer or self-insured
employer shall be liable for an additional amount up to 25 percent of the amounts then due. ORS
656.262(11)(a). If there are no "amounts then due” on which to base a penalty and no unreasonable
resistance to the payment of compensation to support a penalty-related attorney fee, a claimant is not
entitled to penalties or related attorney fees. See Boehr v. Mid-Willamette Valley Food, 109 Or App 292
(1991); Randall v. Liberty Northwest Ins. Corp., 107 Or App 599 (1991).

Here, the record does not establish that there are amounts due upon which to base a penalty
against Barrett. On review, Barrett contends there are no amounts due. In particular, Barrett asserts
that claimant worked from March 16, 1998 to September 11, 1998 and was not entitled to any temporary
disability benefits. Claimant does not dispute Barrett's argument.

At hearing, claimant testified that, after the March 1997 injury at Barrett, he performed light
duty with the same wages and hours. (Tr. 43). On March 16, 1998, Barrett denied that the March 1997
injury was the major contributing cause of claimant's current condition. (Ex. 68). Until July 1998,
claimant continued to work at Re Use It through Barrett. (Tr. 48). On July 8, 1998, Barrett wrote to
claimant and advised that his modified light duty job assignment was ending because the claim had
been closed by Notice of Closure. (Ex. 75A, Tr. 48). Barrett said that claimant's assignment through
Barrett with Re Use It was terminated. (Ex. 75A). Claimant testified that he then began working
directly for Re Use It in the same manner he had been paid at Barrett. (Tr. 44). He continued working
directly for Re Use It for about three months. (Tr. 45, 49, 50). Claimant testified that he did not believe
he had any lost wages up through September 1998. (Tr. 50). On September 16, 1998, Barrett issued a
denial of responsibility only. (Ex. 81B).

We agree with Barrett that there is no evidence of "amounts due” from March 16, 1998 to
September 11, 1998 upon which to base a penalty or a penalty-related attorney fee. Claimant argues,
however, that, even if no compensation was due from Barrett, a penalty and related attorney fee may be
based on amounts due from the responsible carrier. Here, however, Barrett is the responsible carrier.
Compare SAIF v. Whitney, 130 Or App 429 (1994) (penalty payable by "nonresponsible” carrier based on
amounts due from responsible carrier). Consequently, there are no "amounts then due,” on which to
base a penalty and there has been no unreasonable resistance to the payment of compensation that
would support a penalty or penalty-related attorney fee from Barrett. See Boehr v. Mid-Willamette Valley
Food, 109 Or App at 292.

Penalty and Penalty-Related Attorney Fee - Freightliner

At hearing, claimant sought a penalty or penalty-based attorney fee for Freightliner's allegedly
unreasonable compensability denial. The ALJ found that issue was moot because there was no sum
upon which to base a penalty under ORS 656.262(11) and no unreasonable resistance to the payment of
compensation to support a penalty-related attorney fee.

On review, claimant argues that he is entitled to a penalty or penalty-based fee for Freightliner's
allegedly unreasonable compensability denial. However, he does not dispute the AL]J's conclusion that
there were no "amounts then due” upon which to base a penalty.

If Freightliner's compensability denial is deemed to be unreasonable, even though there is no
compensation "then due” from Freightliner, a penalty and related attorney fee under ORS 656.262(11)
may be based on the "amounts then due” from Barrett, the responsible carrier. See SAIF v. Whitney, 130
Or App at 429. Nevertheless, as discussed earlier, we find no evidence of "amounts then due” from
Barrett. Under these circumstances, we agree with the ALJ that claimant is not entitled to a penalty or
penalty-related attorney fee concerning Freightliner's compensability denial. See Boehr v. Mid-Willamette
Valley Food, 109 Or App at 292.
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Attorney Fees - Freightliner

The AL] awarded a $3,000 attorney fee to claimant's attorney for services rendered in obtaining
the rescission of Freightliner's compensability denial before the hearing.

On review, claimant requests an assessed fee against Freightliner of "$4,500 on the issue of
compensability pursuant to ORS 656.386(1)[,] penalties to claimant for the unreasonable denial, or an
additional penalty based fee pursuant to ORS 656.382(1)." (Claimant's br. at 7). Claimant asserts that
this case required three significant physician depositions, motion hearings by telephone, written
argument and other work before the hearing, including client meetings and phone conferences.
Claimant's counsel asserts that he spent over 35 hours on this case "before the close of the record at
hearing” and issuance of the ALJ's order. (Claimant's br. at 8).

In contrast, Freightliner contends that claimant's attorney fee regarding rescission of its
compensability denial should be reduced to $1,800.

We determine the amount of claimant's counsel's attorney fee for services regarding
Freightliner's compensability denial by applying the factors set forth in OAR 438-015-0010(4) to the
circumstances of this case. Those factors are: (1) the time devoted to the case; (2) the complexity of the
issues involved; (3) the value of the interest involved; (4) the skill of the attorneys; (5) the nature of the
proceedings; (6) the benefits secured for the represented party; (7) the risk in a particular case that an
attorney's efforts may go uncompensated; and (8) the assertion of frivolous issues or defenses.

In determining the amount of an attorney fee for services regarding a rescinded denial, we
review claimant's counsel's services before the rescission. E.g., Kimberly R. Rice, 52 Van Natta 138 (2000).
Claimant's counsel did not submit a statement of services or an affidavit describing counsel's time
expenditures. Although claimant's brief indicates that his attorney spent over 35 hours on this case
before the close of the record at hearing, he did not provide information as to the time devoted to the
case prior to Freightliner's rescission of its compensability denial.

Our review of the record reveals the following information. Freightliner withdrew its
compensability denial on March 25, 1999, a month before the April 30, 1999 hearing. (Ex. 92).
Approximately 117 exhibits were received into evidence, at least 13 of which were submitted by
claimant's attorney. Prior to the hearing, claimant's attorney participated in depositions of Dr. Van
Allen (34 pages), Dr. Vessely (42 pages), and Dr. Gambee (62 pages). The compensability issue
involved questions of medical and legal complexity comparable to disputes generally presented to this
forum. We agree with the AL]J that the claim's value and the benefits secured are significant, because
substantial medical services, including surgery, are involved. No frivolous issues or defenses were
presented and the parties' positions were advocated in a professional manner.

Based upon the application of the previously enumerated factors, and considering the parties’
arguments, we agree with the AL]J that a reasonable fee for claimant's attorney's "pre-hearing” services
in rescinding Freightliner's compensability denial is $3,000, payable by Freightliner. In reaching this
conclusion, we have particularly considered the time devoted to the compensability issue (as represented
by the record), the complexity of the issue, the nature of the proceeding (i.e., a "pre-hearing” rescission
of a compensability denial), and the value of the interest involved.

Attorney Fees - Barrett

The ALJ awarded a $1,000 attorney fee to claimant's attorney for services rendered in obtaining
the rescission of Barrett's compensability denial before the hearing. On review, claimant contends he is
entitled to an attorney fee of $2,500 under ORS 656.386(1) for services involved with the rescission of
Barrett's compensability denial.

We determine the amount of claimant's counsel's attorney fee for services regarding Barrett's
compensability denial by applying the factors set forth in OAR 438-015-0010(4) to the circumstances of
this case. The ALJ found that, for a period of six months, Barrett maintained a compensability denial.
On September 16, 1998, Barrett issued a denial of responsibility only. (Ex. 81B). Barrett withdrew its
compensability denial before the three physicians were deposed. Claimant's counsel did not submit a

statement of services or an affidavit describing his time expenditures concerning Barrett's compensability
denial.
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After considering the factors set forth in OAR 438-015-0010(4) and applying them to this case,
we agree with the AL]J that a reasonable fee for claimant's attorney's "pre-hearing” services in obtaining
the rescission of Barrett's compensability denial is $1,000, payable by Barrett. We note that claimant is
not entitled to an attorney fee for his counsel's "post-rescission” services concerning the attorney fee
award. See Amador Mendez, 44 Van Natta 736 (1992).

Attorney Fees - Responsibility

The ALJ awarded a $1,000 attorney fee under ORS 656.307(5), payable by Barrett, for claimant's
counsel's appearance and active and meaningful participation in the responsibility proceeding.

On review, claimant also requests an additional attorney fee under ORS 656.307(5) in the
amount of $1,000. Freightliner argues that claimant is not entitled to an extraordinary attorney fee
because he did not raise that issue at hearing.

This case arises under ORS 656.307, and the attorney fee for services at hearing is authorized
under ORS 656.307(5).1 Under that provision, claimant is entitled to a reasonable fee for his counsel's
appearance and active and meaningful participation at the hearing.

We agree with the AL]J that claimant’s counsel "actively and meaningfully” participated at the
responsibility hearing. The AL] noted that claimant had endorsed Freightliner's analysis of
responsibility and that position has prevailed. We proceed to consider the factors in OAR 438-015-
0010(4) in determining a reasonable attorney fee regarding the responsibility issue.

Our review of the record reveals the following. At hearing, the issue in dispute was assignment
of responsibility. As the ALJ noted, claimant's counsel successfully argued that Barrett should be found
responsible.  Approximately 117 exhibits were received into evidence, including three physician
depositions. The hearing lasted approximately two hours, resulting in a 68-page transcript. Claimant's
written closing argument was nine pages.

The responsibility issue in this case was of average complexity and involved two carriers. The
claim’'s value and the benefits secured are significant, because substantial medical services, including
surgery, are involved. No frivolous issues or defenses were presented and the parties' positions were
advocated in a professional manner.

After considering the above factors, in particular the time devoted to the issue (as represented by
the record), the complexity of the issue, and the value of the interest involved, we agree with the ALJ
that a reasonable attorney fee for claimant's counsel's services at the "307" proceeding regarding
responsibility is $1,000, to be paid by Barrett.

Claimant is not entitled to an attorney fee award under ORS 656.307 for his counsel's services
on review. See ORS 656.307(5); Lynda C. Prociw, 46 Van Natta 1875 (1994). Moreover, claimant's right
to compensation was not at risk of disallowance, because a "307 order" issued prior to hearing. Nor was
claimant's right to compensation at risk of reduction. The AL]J assigned responsibility to Barrett and it
had the lowest rate of compensation. (See Ex. 91). Consequently, under these circumstances, claimant
is not entitled to an assessed attorney fee under ORS 656.382(2) for services on review. See Richard
Flores, 51 Van Natta 411 (1999). Finally, claimant's attorney is not entitled to a fee for services related to
securing the attorney fee award. See id.

ORDER
The ALJ's order dated January 19, 2000 is reversed in part and affirmed in part. The portion of

the AL]'s order that assessed a penalty against Barrett for its allegedly unreasonable compensability
denial is reversed. The remainder of the AL]'s order is affirmed.

1 Because this case arises under ORS 656.307, the $1,000 attorney fee limitation set forth in ORS 656.308(2)(d) is not
applicable, and claimant need not show extraordinary circumstances to obtain an increase in the attorney fee award. See Dean
Warren Plumbing v. Brenner, 150 Or App 422 (1997).
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In the Matter of the Compensation of
JOHN H. ZIMMERMAN, Claimant
WCB Case No. 99-01164
ORDER ON REVIEW
James W. Moller, Claimant Attorney
Reinisch, et al, Defense Attorneys
Nicholas M. Sencer, Attorney

Reviewed by Board Members Haynes and Phillips Polich.

The insurer requests review of Administrative Law Judge (ALJ) Davis' order that set aside its
denial of claimant's claim for his L3-4 disc herniation and spinal canal stenosis at L3-4. On review, the
issue is compensability.

We adopt and affirm the order of the ALJ, with the following supplementation.

On review, the insurer argues that the ALJ] should not have accepted the opinion of Dr.
Woodward. Specifically, the insurer contends that Dr. Woodward's opinion is not persuasive because
Dr. Woodward included the 1979 surgery as part. of the major contributing cause of the 13-4 disc
herniation. The insurer also argues that Dr. Woodward believed that the spinal stenosis condition was
caused by degenerative changes. Accordingly, the insurer contends that Dr. Woodward's opinion
cannot meet claimant’'s burden of proof. We disagree.

Dr. Woodward was specifically asked by claimant's counsel whether the major cause of
claimant's need for surgery and treatment of the condition in 1998 was the compensable injury and the
surgeries in 1979 and 1981. (Ex. 118-15). Dr. Woodward agreed with that statement and also explained
that claimant did not have a significant stress on the L3-4 level until his fusion following the
compensable injury. (Ex. 118-15). Dr. Woodward also testified that studies supported a finding that
age-related degenerative changes would be only a minor contributing factor, whereas 25 percent of
individuals who had fusion surgeries had symptomatic degeneration of the adjacent disc.1 (Ex. 118-26).

After considering Dr. Woodward's opinion in its entirety, we agree with the ALJ that the
opinion is persuasive and that it meets claimant's burden of proof. We therefore affirm the AL]J on the
issue of compensability. :

Claimant's counsel is entitled to an assessed attorney fee for services on review. ORS
656.382(2). On review, claimant has requested an assessed attorney fee of $2, 275. The insurer, argues,
however, that a more appropriate fee in this case is $1,500.

In determmmg a reasonable attorney fee, we apply the factors set forth in OAR 438- 015—0010(4)
to the circumstances of this case. See Schoch v. Leupold & Stevens, 162 Or App 242 (1999) (Board must
explain the reasons why the factors considered lead to the conclusion that a specific fee is reasonable).
Those factors are: (1) the time devoted to the case; (2) the complexity of the issue involved; (3) the value
of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the benefit
secured for the represented party; (7) the risk in a particular case that any attorney's efforts may go
uncompensated; and (8) the assertion of frivolous issues or defenses.

The issue on review in this case was the compensability of claimant's consequential condition
claim for his L3-4 disc herniation and spinal canal stenosis at L3-4. Claimant's attorney submitted a 16
page brief. With his brief, claimant submitted a request for a fee of $2,275, based on 13 hours of time
devoted to the brief. The record contains 126 exhibits, including three depositions. The case involved a
compensablhty issue of above-average complexity. The value of the claim and benefits secured are
significant in that we have affirmed the AL]'s determination that claimant's L3-4 disc herniation and’
spmal canal stenosis at L34 are compensable The parties' respective counsels presented their positions
in a thorough manner. No frivolous issues or defenses were presented. Finally, considering the
insurer's vigorous defense of the claim and the conflicting medical evidence, there was a risk on Board
review that claimant's counsel's efforts might have gone uncompensated.

1 In this regard, we find that Dr. Woodward's opinion is consistent with a prior opinion provided by Dr. McKillop. Dr.
McKillop performed claimant’s 1979 fusion and the 1981 repair surgery. In February 1984, Dr. McKillop reported that "virtually all
of [claimant's impairment] is due to the injury occurring in 1978." (Ex. 47:3).
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Based upon our application of each of the previously enumerated factors and considering the
parties' arguments, we conclude that $2,275 is a reasonable fee for services regarding the compensability
issue at the Board level. We have reached this conclusion particularly because of the time devoted to
the issue, the value of the interest involved, and the risk that claimant's counsel might go
uncompensated.

ORDER

The ALJ's order dated February 23, 2000, as amended February 29, 2000, is affirmed. For
services on review, claimant's counsel is awarded an assessed attorney fee of $2,275, to be paid by the
insurer.

July 20, 2000 Cite as 52 Van Natta 1331 (2000)

In the Matter of the Compensation of
JANICE K. CONNELL, Claimant
Own Motion No. 98-0271M _
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Hollander & Lebenbaum, Claimant Attorneys

Claimant requests review of the SAIF Corporation's April 17, 2000 Notice of Closure which
closed her claim with an award of temporary disability compensation from June 1, 1998 through April
14, 2000. SAIF declared claimant medically stationary as of April 14, 2000. Claimant contends that she
is entitled to additional benefits as she was not medically stationary when her claim was closed.

In an May 22, 2000 letter, we requested that SAIF submit copies of materials considered in clos-
ing the claim. Upon submission of these materials, claimant was allowed 15 days to submit additional
materials. Having received the parties submissions and respective positions, we proceed with our
review. .

"Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the April 17, 2000 Notice of Closure, considering claimant's condition at the time of closure and
not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant‘s medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12 (1980).

In support of its closure, SAIF relies on a April 14, 2000 response from Dr. Grewe, claimant's
attending physician, who had last examined claimant on January 27, 2000. Dr. Grewe opined that
claimant was not a surgical candidate at that time and therefore, I would say she is currently medically
stationary with risk for needing treatment in the future due to worsened pathology due to accepted
work condition.

On April 21, 2000, Dr. Grewe sent an e-mail message to SAIF wherein he expands on his April
14, 2000 response. Dr. Grewe explained that although claimant was not a good surgical candidate at
that time, she did have extensive pathology mcludmg flat back changes, progressive spondylosis and
multiple levels of spondylolisthesis, as revealed in an April 3, 2000 CT scan and myelogram. He further
acknowledged that any of these pathologies could become at least a radiographic reason to consider a
surgical intervention. Dr. Grewe concluded that because claimant's conditions are often gradually
progressive and may result in surgery, the question of whether claimant is medically stationary could
not be answered with a simple yes or no.

Following the April 17, 2000 closure, Dr. Grewe examined claimant on May 2, 2000. Reporting
that claimant had significant new complaints as well as taking into consideration the diagnostic April
2000 CT scan and myelogram which demonstrated that claimant had surgical pathology, Dr. Grewe
recommended: (1) that claimant undergo further diagnostics in the form of x-rays; (2) that claimant be
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referred to a spine specialist for a second opinion; and (3) consideration of a possible extension wedge
osteotomy surgery. In that same chart note, Dr. Grewe opined that he was not comfortable in closing
her claim.

Evidence that was not available at the time of closure may be considered to the extent the
evidence addresses the condition at the time of closure. Scheuning v. J.R. Simplot & Co., 84 Or App 622,
625 (1987). Here, Dr. Grewe retracted his earlier opinion that claimant was medically stationary in April
2000 (which was rendered without an examination since January 2000) and recommended that claimant
undergo further diagnostic testing and a second opinion with a spine specialist. Specifically, based on
the CT scan and myelogram findings as well as a number of additional complaints (significantly
claimant's inability to dorsiflex her right foot and toes), Dr. Grewe concluded that claimant condition
was not stable and required additional treatment.

Dr. Grewe's May 2000 chart note is sufficiently explained to overcome his initial April 2000
opinion. See Kelso v. City of Salem, 87 Or App 630 (1987) (unexplained change of physicians opinion
found unpersuasive). Dr. Grewe's subsequent opinion was based on a medical examination conducted
only 2 weeks after SAIF closed the claim. Inasmuch as the record does not suggest that claimant's
condition changed between April 17, 2000 claim closure and Dr. Grewe's May 2, 2000 examination, we
conclude that Dr. Grewe's subsequent opinion addresses claimant's condition at claim closure. See
Scheuning v. J. R. Simplot & Co., 84 Or App at 622.

Based on Dr. Grewe's unrebutted opinion, we conclude that claimant was not medically
stationary on April 17, 2000 when SAIF closed her claim.

Accordingly, we set aside the Notice of Closure as premature. When appropriate, the claim
shall be closed by SAIF pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $750, payable by
SAIF directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

July 20, 2000 : Cite as 52 Van Natta 1332 (2000)

In the Matter of the Compensation of
BILL OWENS, Claimant
Own Motion No. 00-0222M
OWN MOTION ORDER
Daniel Spencer, Claimant Attorney

The insurer has submitted a request for temporary disability compensation for claimant’s left
groin condition. Claimant's aggravation rights expired on August 12, 1999. The insurer recommends
that we authorize the payment of temporary disability compensation.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time claimant is actually hospitalized or undergoes outpatient surgery. Id.

We are persuaded that claimant’s compensable injury has worsened requiring surgery.
Accordingly, we authorize the reopening of the claim to provide temporary total disability compensation
beginning the date claimant is hospitalized for the proposed surgery. When claimant is medically
stationary, the insurer shall close the claim pursuant to OAR 438-012-0055.

_ Finally, in its recommendation form, the insurer indicates that claimant is represented. Based on
such a reference, claimant’s attorney may be entitled to a reasonable attorney fee, payable out of the
increased compensation awarded by this order. However, on this record, we cannot approve such a fee
because: (1) no current retainer agreement has been filed with the Board (see OAR 438-015-0010(1));
and (2) no evidence demonstrates that claimants attorney was instrumental in obtaining increased
temporary disability compensation OAR 438-015-0080.
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In conclusion, because no retainer agreement has been received to date and the record does not
establish that claimants attorney was instrumental in obtaining increased temporary disability
compensation, the prerequisite for an award of an out-of-compensation attorney fee have not been met
at this time. Consequently, no out-of-compensation attorney fee award has been granted. In the event
that a party disagrees with this decision, that party may request reconsideration and submit information
that is currently lacking from this record. Because our authority to further consider this matter expires
within 30 days of this order, any such reconsideration request must be promptly submitted.

IT IS SO ORDERED.

Tuly 21, 2000 Cite as 52 Van Natta 1333 (2000)

In the Matter of the Compensation of
]AUNENE R. KAEQ, Claimant
WCB Case Nos. 99-04103 & 99-02254
ORDER ON REVIEW
Allison Tyler, Claimant Attorney
Bostwick, et al, Defense Attorneys
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Haynes and Biehl.

Cigna Insurance Company (Cigna) requests review of those portions of Administrative Law
Judge (AL]) Crumme's order that: (1) set aside its responsibility denial of claimant's aggravation claim
for a current low back condition; and (2) upheld Kemper Insurance Company's (Kemper's) responsibility
denial of claimant's "new injury" claim for the same condition. On review, the issue is responsibility.
We reverse in part, modify in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the exception of number 17 on page 3. We
supplement and briefly summarize the facts as follows.

On November 24, 1992, claimant compensably injured her low back in a motor vehicle accident
that took place when she was working for Cigna's insured. Cigna accepted a disabling "lumbar strain.”
(Ex. 31). The claim was closed on July 9, 1993, with no award of permanent disability for the low back.
(Exs. 23, 38).

Claimant sought further treatment for increased low back pain in September 1993. Dr. Cox
diagnosed a flare-up of chronic low back pain and treated with physical therapy. By March 1994, her
low back pain was under good control. (Exs. 24, 39).

Claimant next sought treatment for low back pain in December 1994. She was diagnosed with
chronic low back strain and began treating with Dr. Strutin. Dr. Strutin attributed claimant’s chronic
low back pain to the 1992 injury and treated with physical therapy. Her condition stabilized on
March 29, 1995. (Exs. 45 through 52).

In December 1996, claimant treated for her low back after she slipped on stairs at home. Dr.
Strutin diagnosed back pain aggravated by a recent strain and a cough. (Ex. 60).

Claimant's back pain recurred in March 1997; Dr. Strutin diagnosed recurrent back strain and
spasm.

In September 1997 claimant again sought treatment Dr. Strutin treated her back strain with
anti-inflammatories, heat and ice. (Ex. 60).

Claimant did not seek treatment for her low back until November 1998, when she complained of
abdominal pain. Dr. Strutin found tenderness in the low back in addition to pelvic pain. He diagnosed
pelvic pain and low back pain of questionable relationship. (Ex. 65). Claimant returned complaining of
low back pain in December 1998 after carrying many 20-pound buckets. She was again treated with
anti-inflammatories, heat and ice. (Ex. 67).
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On January 22, 1999, claimant experienced low back pain when she slipped on snow while she
was inspecting a company vehicle that had skidded into a ditch. Claimant continued to work until
February 18, 1999, but her low back pain increased and she experienced radiation down both legs. A
comparison with 1994 x-rays revealed narrowing of the posterior disk space. Dr. Strutin referred her for
neurosurgical evaluation.

On March 12, 1999, Dr. Van Pett, neurosurgeon, examined claimant on referral from Dr. Strutin.
On May 18, 1999, Drs. Williams and Woodward examined claimant for Kemper. (Ex. 81).
On August 10, 1999, claimant was examined by Dr. Karasek, neurosurgeon, on referral from
Dr. Strutin. (Ex. 87). » :
CONCLUSIONS OF LAW AND OPINION

The parties do not dispute the ALJ's conclusion that claimant's "current” low back condition is
compensable. Applying ORS 656.308(1), the ALJ found that claimant did not sustain a "new injury”
under Kemper's coverage and that responsibility remained with Cigna. On review, Cigna contends that
claimant’s current condition is not the same condition it accepted in 1992, and therefore, ORS 656.308(1)
does not apply in this case. We agree.

Here, Cigna specifically accepted claimant's 1992 disabling lumbosacral strain. Based on the
specific acceptance and absent evidence that Cigna accepted any condition other than claimant's 1992
lumbosacral strain (by providing notice of responsibility and obligation to provide benefits), we conclude
that Cigna's acceptance is limited to the 1992 lumbosacral strain. See Eleanor I. Crockett, 51 Van Natta
950 (1999).

Having determined the accepted condition resulting from the 1992 claim, we now determine the
nature of claimant's current low back condition and whether it is the same as the prior accepted
condition. In doing so, we agree with the AL]J that there is conflicting expert medical opinion regarding
the nature and cause of claimant's current condition.

When claimant first sought treatment on February 18, 1999, Dr. Strutin found Iumbar
tenderness. Straight leg raises elicited pain in the low back. Dr. Strutin compared current x-rays to
those of 1994. The current x-rays differed in showing a significantly narrowed posterior disc space. Dr.
Strutin diagnosed claimant's condition as "chronic low back pain” and referred claimant to Dr. Van Pett,
neurosurgeon, for further evaluation. (Ex. 70).

A March 10, 1999 MRI revealed desiccation of the L4-5 and L5-S1 discs with foraminal narrowing
on the left, as well as annular fissures at both levels. (Ex. 74). On March 12, 1999, Dr. Van Pett
examined claimant and treated with epidural steroid injections (ESIs) into the L4 interspace. Dr. Van
Pett also requested discography and axial tomography based on diagnoses of "sciatica”
and "disc degeneration.” (Ex. 77). .

On April 24, 1999, after noting claimant's improvement after the injections, Dr. Strutin

diagnosed claimant’s condition as low back pain with presumed L5-S1 disc syndrome as the cause. (Ex.
80A).

On May 18, 1999, Drs. Williams and Woodward examined claimant for Kemper. After
reviewing claimant’s medical records, they opined that claimant's 1992 strain had resolved. They also
opined that, because claimant had been able to work at her regular job for four weeks after the
January 22, 1999 injury, that injury was not the cause of her current condition. They attributed
claimant's low back symptoms to idiopathic causes.

, After a discogram was performed on May 21, 1999, Dr. Van Pett reassessed claimant's condition.
Dr. Van Pett reported that claimant had good relief of her pain after the injections and total pain
resolution after the discogram. Dr. Van Pett also reported that the discogram showed significant
degeneration at L5-S1, but no concordance with the pain. Dr. Van Pett was not sure whether the lack of
concordance was because all the pain resolved with the injection or because claimant’s pain originated
from a different source than the disc. (Ex. 84).

In discussing the case with Cigna's attorney subsequent to Dr. Van Pett's report, Dr. Strutin
attributed claimant’s 1999 increase in pain to a musculoligamentous strain accompanied by inflammation
and muscle spasm. Dr. Strutin stated that the major contributing cause of claimant's condition. was the
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1992 injury and that the 1999 injury pathologically worsened the 1992 condition. (Ex. 85). Dr. Strutin
did not mention the disc condition and provided no reasoning for his current diagnosis.

In July 1999, claimant's low back symptoms significantly worsened after she carried a heavy
ladder at Kemper's injured. She reported numbness and tingling through both of her legs to her toes
and difficulty with walking. (Tr. 15). In August 1999, Dr. Karasek evaluated the source of claimant's
ongoing pain, which was diffuse at L4-5 and L5-51 radiating out into the sacroiliac joints and the thighs.
(Ex. 87). After he eliminated the facet and sacroiliac joints as the source of claimant's pain, Dr. Karasek
opined that the cause was discogenic.

After reviewing the record and his clinical notes, he opined that claimant had a pathological
worsening of one of her lumbar discs with ‘a tear in the annulus or that she tore paraspinous ligaments
as a result of the 1999 incident. (Exs. 87, 89, 90, 92, 94). Dr. Karasek repeated an ESI at L5-51; he then
opined that claimant may have torn a disc.

Dr. Karasek informed Cigna's attorney that claimant's current low back condition was most
consistent with a new injury, noting that claimant had sustained the old injury in 1992, treated off and
on for many years, but had not sought medical care for her low back for the two years prior to her 1999
injury. Dr. Karasek thought it probable that claimant increased her discal tear or tore paraspinous
ligaments at the time of her 1999 fall. (Ex. 93).

We interpret Dr. Karasek's opinion as supporting the absence of causal connection between the
1992 injury and the current condition and conclude that his opinion is more persuasive than those of
Dr. Strutin or Drs. Woodward and Williams or Dr. Van Pett. Somers v. SAIF, 77 Or App 259 (1986) (we
give the most weight to opinions that are both well-reasoned and based on complete information).

Dr. Strutin initially deferred to Dr. Van Pett's diagnosis of a disc syndrome as the cause of
claimant's symptoms. But he subsequently changed his opinion to conclude that claimant's condition
was a musculoligamentous strain accompanied by inflammation and muscle spasm. However, neither
his nor Dr. Van Pett's examinations documented muscle spasm, and Dr. Strutin did not explain his
change of opinion. Moreover, Dr. Strutin offered his opinion before claimant underwent the tests and
ESI ordered by Dr. Karasek and did not take into consideration Dr. Karasek's opinion that it was
medically probable that claimant had suffered a torn annulus as a result of the January 1999 industrial

injury.

Because Dr. Strutin's opinion is conclusory, without explanation, and is not based on a complete
medical record, we are not persuaded that claimant sustained a new compensable injury involving the
same lumbar strain condition. Similarly, because Dr. Van Pett changed her opinion regarding causation
without explanation, compare Exs. 75 and 88, we do not find it persuasive.

Finally, at the time of their report, Drs. Woodward and Williams did not have the benefit of the
subsequent tests and treatment results for the disc condition diagnosed by Dr. Van Pett or Dr. Karasek.

Because claimant's current low back condition (torn annulus) is an unaccepted condition, ORS
656.308(1) does not apply in deciding responsibility. Moreover, as discussed above, there is no
persuasive evidence that claimant's 1992 accepted injury is the major contributing cause of her-current
low back condition. See ORS 656.005(7)(a)(A). Finally, there is no evidence of a combined condition.
See ORS 656.005(7)(a)(B). Therefore, because the preponderance of the evidence establishes that Cigna's
accepted 1992 injury is not_a contributing factor to claimant's current low back condition, we conclude
that Kemper is responsible.

1 Citing SAIF v. Britton, 145 Or App 288, 292 (1996) and Walter H. Magby, 51 Van Natta 436,438 (1999), Kemper argues
that the medical record must establish that the 1999 injury constituted the major contributing cause of claimant's current condition
or need for treatment. These cases are inapposite.

In Britton and Magby, unlike in this case, ORS 656.308(1) was applied to shift responsibility. ORS 656.308(1) applies only
when two compensable injuries involve the same condition. As discussed above, the 1999 condition is not the same condition as
was accepted in 1992. Therefore, ORS 656.308(1) is inapplicable here. Moreover, there is no medical evidence that the 1999 injury
combined with the 1992 low back strain. Without medical evidence of a combining of conditions, ORS 656.005(7)(a)(B) does not
apply.
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We modify that portion of the ALJ's order that awarded a $1,000 attorney fee under ORS
656.308(2) to be paid by Cigna. Inasmuch as Kemper's responsibility denial has been set aside, it is
responsible for the ALJ's $1,000 attorney fee award pursuant to ORS 656.308(2).

In addition, because the ALJ's order addressed the compensability of claimant's condition,
claimant's attorney is also entitled to an assessed fee under ORS 656.382(2) for services on Board review
regarding the compensability issue which was potentially at risk by virtue of our de novo review of the
ALJ's order. After considering the factors set forth in OAR 438-015-0010(4) and applying them to this
case, we find that a reasonable fee for claimant's attorney's services on review is $1,000, payable by
Kemper. In reaching this conclusion, we have particularly considered the nature of the proceeding, the
value of the interest involved, and the risk that claimant’'s counsel might go uncompensated. See Dennis
Uniform Manufacturing v. Teresi, 115 Or App 252-53 (1992), mod 119 Or App 447 (1993).

ORDER

The AL]J's order dated March 6, 2000 is reversed in part, modified in part, and affirmed in part.
That portion of the order that set aside Cigna Insurance Company's (Cigna's) responsibility denial is
reversed. Cigna's responsibility denial is reinstated and upheld. That portion of the order that upheld
Kemper Insurance Co.'s (Kemper's) denial is reversed. Kemper's denial is set aside and the claim is
remanded to it for processing according to law. That portion of the order that assessed a $1,000 attorney
fee payable by Cigna is modified. That fee is payable by Kemper, rather than Cigna. For services on
review, claimant is awarded a $1,000 attorney fee, to be paid by Kemper. The remainder of the
Al]J's order is affirmed.

July 21, 2000 Cite as 52 Van Natta 1336 (2000)

In the Matter of the Compensation of
RICHARD R. MERRIMAN, Claimant
WCB Case No. 99-03859 & 99-01950
ORDER OF REVIEW
David L. Bussman, Attorney

Reviewed by Board Members Haynes and Biehl.

Claimant, pro se, requests review of Administrative Law Judge (ALJ]) Otto's order that upheld the
insurer's denial of claimant's current low back condition including claimant’'s T8-9 and T9-10 disc
conditions. With his appellate brief, claimant also submitted a motion to remand for the taking of
additional evidence.  The self-insured employer objects to the motion. On review, the issues are
remand and compensability.

We adopt and affirm the order of the AL] with the following supplementation to address
claimant's motion to remand.

We may remand to the AL]J for the taking of further evidence if we determine that the record

has been improperly, incompletely, or otherwise insufficiently developed. ORS 656.295(5). ' In order to

~ satisfy this standard, a compelling reason must be shown for remanding. A compelling reason exists
when the evidence: (1) concerns disability; (2) was not obtainable at the time of hearing; and (3) is

reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986).

Claimant contends the record has been’ improperly, incompletely, or otherwise insufficiently
developed. Specifically, he wishes to obtain additional deposition testimony from Drs. King and Puziss,
both of whom have treated claimant.] If remand is granted, claimant seeks to question the doctors

1 Claimant alleges the depositions, which were taken by his former counsel, were taken without claimants knowledge,
thereby violating his right to attend the deposition. Claimant further alleges that had he been present at the depositions,
information critical to the medical cause of his current low back condition would not have been left out of the record.
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about an MRI scan from March 1985 allegedly showing no degenerative changes in claimant’s thoracic
spine.

The employer objects to the motion to remand arguing primarily that the information claimant
seeks could have been obtained at the time of the hearing and that the information claimant seeks is not
likely to affect the outcome of the case. We agree. :

Even if we assume that the additional evidence claimant seeks concerns his disability and was
not obtainable at the time of hearing, we are unable to conclude that it is likely to affect the outcome of
the case.

One problem with claimant's position is that the record does not reflect that the MRI scan, to
~ which he refers, exists. The record contains an x-ray report of March 6, 1985, but does not mention an
MRI scan in that time period. (Ex. 14). Nor has claimant yet submitted such an MRI scan or a report
referencing such an MRI scan.

Other problems with claimant's position are: (1) Dr. King's opinion that claimant's work injury
was a simple strain; and (2) Dr. Puziss' opinion that the T8-9 and T9-10 disc herniations do not explain
claimant's current pain complaints. (Ex. 132-14; & 133-13). Consequently, even if we assume that the
MRI scan claimant refers to exists, and if we further assume it establishes what claimant alleges, we still
cannot conclude that Drs. King and Puziss would likely change their opinions regarding the nature and
cause of claimant's current condition. Accordingly, we do not find a compelling reason to remand.
Compton v. Weyerhaeuser Co., 301 Or at 646.

ORDER

The ALJ's order dated February 7, 2000 is affirmed.

2 Claimant argues that if his doctors are made aware of that MRI scan, their opinions regarding the role, if any,
degenerative changes play in his current low back condition would change.

3 The depositions of Drs. King and Puziss, Exhibits 132 and 133 respectively, were taken in early June 1999. On or about
August 5, 1999, claimant became aware of the depositions, began representing himself, and requested a postponement of a hearing
that was then scheduled for August 12, 1999. (Tr. 2; WCB file). The record does not establish, what actions, if any, claimant took
between August 5, 1999, and January 19, 2000, to obtain the additional deposition testimony of Drs. King and Puziss.

4 1t appears that claimant is not clear as to his rights under the accepted portion of his claim. The Workers’
Compensation Board is an adjudicative body within an agency of the State of Oregon. In other words, it addresses issues
presented to it from disputing parties. Because of that role, the Board is an impartial party and cannot give legal advice. Because
claimant is unrepresented, he may wish to consult the Workers’ Compensation Ombudsman, whose job it is to assist injured
workers in such matters. He may contact the Workers' Compensation Ombudsman, at (503) 378-3351 or 1-800-927-1271 (VITTY)
(within the State of Oregon), or write to:

WORKERS' COMPENSATION OMBUDSMAN
DEPT. OF CONSUMER & BUSINESS SERVICES
350 WINTER ST NE, ROOM 160

SALEM OR 97301-3878




1338 Cite as 52 Van Natta 1338 (2000) Tuly 21, 2000

In the Matter of the Compensation OF
ROLAND A. WALKER, Claimant
WCB Case No. 93-07081
ORDER DENYING RECONSIDERATION
Charles R. Mundorff, Claimant Attorney
David L. Runner (Saif), Defense Attorney

Claimant requests reconsideration of our June 15, 2000 Order on Remand that, on
reconsideration of our June 1, 1995 order, reversed the ALJ's December 1, 1994 order and reinstated and
upheld the SAIF Corporation's denial of claimant's aggravation claim. Because we find that our prior
order has become final, we lack authority to reconsider the Order on Remand.

A Board order is final unless, within 30 days after the date of mailing copies of the order, one of
the parties files a petition for judicial review with the Court of Appeals. ORS 656.295(8). The time
within which to appeal an order continues to run unless the order had been "stayed,” withdrawn or
modified. International Paper Co. v. Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656, 659
(1986). :

The 30th day following our June 15, 2000 Order on Review was July 15, 2000. Although
claimant mailed a request for reconsideration by certified mail to the Board on July 14, 2000, the Board
did not receive claimant's motion until July 18, 2000. Thus, before we could respond to claimant's
motion, the 30-day period of ORS 656.295(8) had expired. Because our June 15, 2000 order has not been

. stayed, withdrawn, modified or appealed within 30 days of its mailing to the parties, we are without
authority to alter our prior decision. See ORS 656.295(8); International Paper Co. v. Wright, 80 Or App at
447; Fischer v. SAIF, 76 Or App at 659; Paul D. Hamilton, 52 Van Natta 1063, 52 Van Natta 1251 (2000)
(Second Order Denying Reconsideration); Darlene E. Parks, 48 Van Natta 190 (1996); see also Barbara ].
Cuniff, 48 Van Natta 1032 (1996) day, the statutory period had expired by the time the motion was
brought to the Board's attention). Consequently, claimant's motion for reconsideration is denied.

As we have noted on prior occasions, the Board attempts to respond to motions for
reconsideration as expeditiously as possible. See Connie A. Martin, 42 Van Natta 495, recon den
42 Van Natta 853 (1990). Notwithstanding these stated intentions, the ultimate responsibility for
preserving a party's right of appeal must rest with the party. Id.

Here, as noted above, the statutory 30-day period had already expired by the time claimant's
reconsideration motion was received by the Board. Consequently, even with our stated intention to
expeditiously respond to such motions, our authority to conduct reconsideration of our decision had
expired prior to our receipt of the motion.

Accordingly, claimant's motion for reconsideration is denied.1

IT IS SO ORDERED.

1 Had we retained our authority to reconsider our decision, we would continue to adhere to our prior conclusion that the
record does not establish an "actual worsening” of the compensable condition within the meaning of ORS 656.273(1). In addition,
we would decline claimant's request for remand because we find that the record was sufficiently developed for review. See ORS
656.295.
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In the Matter of the Compensation of
JULIETA M. MULLEN, Claimant
WCB Case Nos. 99-09226 & 98-02071
ORDER ON REVIEW
Schwabe, et al, Defense Attorneys

Reviewed by Board Members Meyers and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Menashe's order that
upheld the self-insured employer's denial of claimant's "new injury," aggravation, and occupational
disease claims for her upper back condition. With her appellate briefs, claimant submitted additional
evidence, some of which is not in the record. We treat this submission as motion to remand for the
taking of additional evidence. On review, the issues are remand and compensability.

‘We adopt and affirm the order of the AL]J with the following supplementation to address
claimant's motion to remand.

The proffered evidence, not already in the record, consists of: (1) a September 13, 1995, physical
therapy record; (2) a representation letter dated June 2, 1998, from claimant's former counsel to the
insurer; (3) a completed, but unsworn interrogatory of May 24, 2000, from claimant's co-worker; (4)
various work schedules from the employer; (5) claimant's performance review for the period of March
18, 1993 to March 18, 1994; (6) claimant's dental assistant licensing information; (7) a telephone log note
from claimant's doctor dated July 31, 1997.

We may remand to the AL]J for the taking of further evidence if we determine that the record
has been improperly, incompletely, or otherwise insufficiently developed. ORS 656.295(5). In order to
satisfy this standard, a compelling reason must be shown for remanding. A compelling reason exists
when the evidence: (1) concerns disability; (2) was not obtainable at the time of hearing; and (3) is
reasonably likely to affect the outcome of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646
(1986). ' ’ :

Even if we assume that the proffered evidence concerns claimant's disability and was not
obtainable at the time of hearing, we conclude that it is not likely to affect the outcome of the case.l

Because of claimant's preexisting condition and the possible alternative causes for her current
condition, resolution of this matter is a complex medical question that must be resolved by expert
medical opinion. See Uris v. Compensation Department, 247 Or 420 (1967). None of the proffered evidence
consists of the type of expert medical opinion that is necessary to help resolve the complex medical
questions presented in this case. Accordingly, we do not find a compelling reason to remand. Compton
v. Weyerhaeuser Co., 301 Or at 646.

ORDER

The AL]J's order dated February 28, 2000 is affirmed.

1 We note that, except for the co-worker's interrogatory, all the proffered evidence could have been presented at hearing.

We also note that claimant is presently unrepresented and that some of her concems do not fall under Oregons Workers'
Compensation law, but involve other legal issues. The Workers' Compensation Board is an agency of the State of Oregon that
adjudicates only issues that fall within Oregons Workers' Compensation law. Because claimant's lunch break concerns and her
dental assistant licensing concerns are not part of the Workers' Compensation law and because she is unrepresented, she may
wish to consult the Workers' Compensation Ombudsman, whose job it is to assist injured workers in workers’ compensation
matters. She may contact the Workers' Compensation Ombudsman, at (503) 378-3351 or 1-800-927-1271 (V/TTY) (within the State
of Oregon), or write to:

WORKERS' COMPENSATION OMBUDSMAN
DEPT. OF CONSUMER & BUSINESS SERVICES
350 WINTER ST NE, ROOM 160

SALEM OR 97301-3878
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In the Matter of the Compensation of
SHARON M. BATTIN, Claimant
WCB Case No. 99-02619
ORDER ON REVIEW
Hilda Galaviz, Claimant Attorney
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich and Haynes.

Claimant requests review of Administrative Law Judge (ALJ) Nichols' order that upheld the self-
insured employer's denial of claimant’s occupational disease claim for a right carpal tunnel syndrome
condition. Claimant also challenges the AL]J's ruling that declined to admit proposed Exhibit 15. On
review, the issues are remand and compensability. '

We adopt and affirm the ALJ's order with the following supplementation.

On review, claimant contends that the ALJ erred in not admitting proposed Exhibit 15, a medical
report to which claimant's treating surgeon, Dr. Hubbard responded. Claimant submitted the report
just before the hearing convened. The employer objected to its admission; the AL]J sustained the
objection on the basis that claimant did not act with due diligence in generating the report. Claimant
contends that the AL] "erred as a matter of law" and moves to remand the case for admission of the
document.

Specifically, claimant seeks to admit the report as evidence that she satisfied the "rule of proof”
of the last injurious exposure rule. We need not decide this issue because, whether or not we consider
proposed Exhibit 15, we conclude that claimant did not prove compensability.

Whether or not claimant invokes the last injurious exposure rule, she must show that
employment conditions were the major contributing cause of right carpal tunnel syndrome condition.
See ORS 656.802(2). The last injurious exposure rule of proof allows a claimant to prove the
compensability of an occupational disease without having to prove the degree, if any, exposure to
disease-causing conditions at a particular employment actually caused the claimant's condition. Roseburg
Forest Products v. Long, 325 Or 305, 309 (1997). In other words, whether we consider only claimant's
employment with this employer (Wal-Mart), or her entire employment history, she must establish that
work activity was the major contributing cause of her condition. '

Here, claimant began working for Wal-Mart in approximately 1994. For three years prior to that
employment, claimant was retired and cared for her two young grandchildren. (Tr. 17). From
approximately 1988-94, claimant worked for a company cleaning apartments. (Id. at 19). For eighteen
months before that employment, claimant worked for K-Mart as a cashier. (Id.) For six months before
that job, claimant made Mexican-style food for a restaurant. (Id. at 20).

As explained by the ALJ, Dr. Hubbard found that claimant's age and idiopathic factors were of
equal weight as her work with Wal-Mart in causing the carpal tunnel syndrome condition. (Ex. 13-30).
In providing this opinion, however, Dr. Hubbard did not consider claimant's previous work before 1994.
In proposed Exhibit 15, Dr. Hubbard gives a "best guess" as to the contribution of these prior
employments. Specifically, Dr. Hubbard indicates that the restaurant work contributed 5 percent, the
apartment cleaning work contributed 4 percent,-l and the work at K-Mart contributed 5 percent.

Claimant argues that, because Dr. Hubbard previously found contribution from Wal-Mart was
fifty percent, this evidence shows that Dr. Hubbard considers claimant's total employment conditions as
outweighing that period when she stayed home taking care of her grandchildren. We understand
claimant as contending that we should add the work contribution from previous employments to the
fifty percent exposure from Wal-Mart.

1 This figure is not clear and could also be 1 percent. In any case, our conclusion would be the same whether 4 or 1
percent.
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We disagree with claimant's interpretation of this evidence. Because Dr. Hubbard does provide
an opinion in the report whether the entire work history constitutes the major contributing cause of the
right carpal tunnel syndrome, he could also have considered the Wal-Mart contribution as diminished by
the prior employment and continued to think that claimant’s period at home was of equal weight. In
other words, because Dr. Hubbard does not clarify his opinion in light of contribution from previous
jobs, it would be speculative for us to determine that his opinion carries claimant's burden of proof
under the last injurious exposure rule.

Therefore, we conclude that, because the outcome would not be affected by admission of the
additional report, remand is not warranted. See Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986).

ORDER

The ALJ's order dated January 26, 2000 is affirmed.

July 21, 2000 ' Cite as 52 Van Natta 1341 (2000)

In the Matter of the Compensation of
ELLIS L. SEIFERT, Claimant
WCB Case No. 98-09066
ORDER ON RECONSIDERATION
Welch, Bruun & Green, Claimant Attorneys
Reinisch, et al, Defense Attorneys

Claimant requests reconsideration of that portion of our June 26, 2000 Order on Review that
awarded an assessed fee of $1,000 for claimant's counsel's services on review. Noting that a statement
of services was filed on June 13, 2000, requesting an assessed fee of $2,000, and that the employer did
not object to the statement of services, claimant requests that we award the above fee.

After considering the factors set forth in OAR 438-015-0010(4), we find that a reasonable fee for
claimant's attorneys services on review is $2,000, payable by the employer. In reaching this conclusion,
we have particularly considered the time devoted to the case (as represented by claimant’s respondents

brief and counsel's statement of services), the complexity of the issue, and the value of the interest
involved.

Accordingly, we withdraw our June 26, 2000 order. On reconsideration, as modified herein, we
adhere to and republish our June 26, 2000 order. The parties rights of appeal shall begin to run from
the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
- PATRICK C. McGEEHAN, Claimant
WCB Case No. 99-09543
ORDER ON REVIEW
Linerud Law Firm, Claimant Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Phillips Polich and Meyers.

Claimant requests review of Administrative Law Judge (ALJ) Hoguet's order that upheld the
SAIF Corporation's de facto denial of claimant's omitted medical condition claim for left shoulder, neck,
and upper back conditions. On review, the issue is scope of acceptance.

We adopt and affirm the ALJ's order with the following supplementation.

Claimant suffered a compensable injury on December 26, 1998 when he lifted a heavy trash can.
(Ex. 1). SAIF accepted claimant's claim for disabling cervical strain/sprain. (Exs. 5, 22). On August 23,
1999, SAIF issued a Notice of Closure awarding no permanent disability for claimant's accepted
condition. (Ex. 23). That Notice of Closure was affirmed by a December 21, 1999 Order on
Reconsideration. (Ex. 27).

On October 19, 1999, claimant requested SAIF to accept the additional conditions of "left
periscapular strain; thoracic strain; left trapezius strain; and left rhomboid strain.” (Ex. 28). SAIF never
responded to the claim. Claimant therefore requested a hearing challenging SAIF's de facto denial of
these conditions. See ORS 656.386(1)(b)(B) and (C).

The ALJ upheld SAIF's denial, reasoning that the medical evidence indicated that SAIF's
acceptance "reasonably apprised" claimant and medical providers of the nature of the compensable
conditions. ORS 656.262(7)(a).

On review, claimant contends that ORS 656.262(6)(d) applies to his "omitted medical condition
claim,” as opposed to ORS 656.262(7)(a). ORS 656.262(6)(d) does not contain the "reasonably apprises”
language of ORS 656.262(7)(a). Even assuming that ORS 656.262(6)(d) applies here, we find that
claimant has not met his burden of proving through expert medical evidence that the notice of
acceptance should be amended.

As the ALJ correctly stated, whether the requested conditions should be accepted as part of
claimant’'s compensable claim constitutes a scope of acceptance issue that must be resolved based on
expert medical evidence. Uris v. Compensation Department, 247 Or 420 (1967); Lorinda L. Zabuska, 52 Van
Natta 191 (2000). Here, there is no medical evidence supportive of claimant’s position that the
additional claimed conditions are separate diagnoses from that of "cervical strain/sprain” already
accepted by SAIF. On the contrary, the only medical evidence (from Drs. Wong and Fuller) establishes
_ that claimant's additional claimed conditions are encompassed in the accepted condition of cervical
strain/sprain. (Exs. 17, 30). See Elsie M." Culp, 47 Van Natta 760 (1995) (denial of claim for tenosynovitis
condition was properly upheld because the only medical evidence indicated that the claimant's
tenosynovitis condition was "a component” of her accepted carpal tunnel condition). Accordingly, we
affirm the ALJ's order. : :

ORDER

The AL]J's order dated March 28, 2000 is affirmed.
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In the Matter of the Compensation of
MOUREEN J]. ROSERA, Claimant
WCB Case No..99-09315
ORDER ON REVIEW
Popick & Merkel, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members PhiIlips Polich and Bock.

The insurer requests review of those portions of Administrative Law Judge (AL]J) Peterson's
order that: (1) set aside its denials of claimant's [4-5 and L5-51 radiculopathy conditions; and (2)
awarded a $6,435 assessed attorney fee under ORS 656.386(1). On review, the issues are compensability
and attorney fees.

‘We adopt and affirm the AL]J's order with the following supplementation.

Compensability

The insurer contends that the ALJ incorrectly relied on the medical opinions of Dr. Toffler,
claimant's treating physician, and Dr. Frank, a consulting neurosurgeon, instead of the medical opinion
of Dr. Morton, a medical examiner who saw claimant at the insurer's request.

Relying on claimant's testimony describing her pushing of the heavy cart and the medical
opinions of Drs. Toffler and Frank, the ALJ concluded that claimant established the compensability of
her 14-5 and L5-51 radiculopathy conditions. The ALJ found the opinions of Drs. Toffler and Frank to
be based upon complete information and the most persuasive in discussing all the aspects of claimant's
symptoms, her early medical care for the injury, the various diagnostic tests, and the clinical findings.
In contrast, the ALJ found the opinion of Dr. Morton to be inconsistent and not persuasive. We agree
with the ALJ.

The parties do not contest the ALJ's conclusion that the compensability of claimant's L4-5 and
L5-51 radiculopathy conditions are subject to ORS 656.005(7)(a)(B). Therefore, in order to establish that
the L4-5 and L5-S1 radiculopathy conditions are compensable, claimant must show that her work injury
was the major contributing cause of the disability or need for treatment of the combined conditions.
ORS 656.005(7)(a)(B); SAIF v. Nehl, 148 Or App 279, 283 (1993). Because of claimant's preexisting
conditions and the possible alternative causes for her current condition, resolution of this matter is a
complex medical question that must be resolved by expert medical opinion. See Uris v. Compensation
Department, 247 Or 420 (1967).

To satisfy the "major contributing cause" standard, claimant must establish that her compensable
injury contributed more to claimant's need for medical treatment or disability for the claimed condition
than all other factors combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983). A determination of
the major contributing cause involves the evaluation of the relative contribution of different causes of
claimant's need for treatment of the combined condition and deciding which is the primary cause. Dietz
v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995).

When there is a dispute between medical experts, more weight is given to those medical
opinions which are well reasoned and based on complete information. See Somers v. SAIF, 77 Or App
259, 263, (1986). After applying the aforementioned standards, we consider Dr. Frank's opinion to be
the most persuasive. o

When asked to explain the mechanism surrounding claimants radiculopathy conditions, Dr.
Frank opined as follows:

"As stated in my previous letter, the lateral recess stenosis and degenerétion were pre-
existing to the injury she had. She was asymptomatic by all the history I have.

"Certainly the injury did not cause the stenosis. What I believe happened, is that when
one has a pre-existing stenosis and one has an injury, one sets up inflammation in the
nerve root, reproducing a radiculopathy. The injury may entail an actual physically
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narrowing the neuro foramina and irritating the nerve root, due to compression of the
spine or_a bulging of the disc that temporarily irritates the nerve root and then may
regress."1 (Ex. 24-1).

Dr. Frank further opined that in claimant's case, a bulging disc contributed to the recess
narrowing likely resulting in radiculopathy. (Ex. 24-2). We conclude from these remarks that Dr.
Frank's opinion considers the relative contributions of both claimant’s preexisting stenosis condition and
her work injury to produce claimant's radiculopathy conditions. Moreover, we conclude that Dr. Frank
also considered claimant's lack of prior radiculopathy problems, her description of the injury, her
numbness corresponding to the L5 determatones, the MRI scans, as well as his physical exam of
claimant on three separate occasions, to render his overall opinion that the major reason for her
continued medical treatment (i.e., radiculopathy conditions) was the work injury.4 (Ex. 23-1 & 2).
Accordingly, we find his opinion persuasive.

In response to Dr. Frank's opinion, Dr. Morton writes as follows:

"In regard to exhibit 24, I do not concur with Dr. Frank's opinion of Ms. Rosera's
development of radicular symptoms. She has spinal stenosis, ligamentum flavum
hypertrophy degenerative joint disease and degenerative disc disease, all of which are
degenerative and progressive conditions that would have produced symptoms whether

there had been an injury or not and certainly are not related to pushing carts at work."
(Ex. 25-2).

We interpret Dr. Morton's remarks as a type of "but for" test; that "but for" claimant's preexisting
conditions, the radiculopathies would not have occurred. This type of medical reasoning is not
probative. Moreover because it does not weigh the contributions of claimant's work injury and the
contributions of her preexisting conditions in producing the 14-5 and L5-S1 radiculopathy conditions, it
is not persuasive.3 See Elaine Baxter, 51 Van Natta 1898 (1999).

In conclusion, based upon Dr. Frank's well reasoned and persuasive opinion, as supported by
Dr. Toffler, we find that claimant's work injury was the major contributing cause of her disability and
her need for treatment for her L4-5 and L5-5S1 radiculopathy conditions. Consequently, we affirm the
ALJ's order that set aside the insurer's denials of those conditions.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding the L4-5 and L5-S1 radiculopathy
conditions is $1,500, to be paid by the insurer. In reaching this conclusion, we have particularly
considered the time devoted to the issue (as represented by claimant's respondent's brief), the
complexity of the issue, and the value of the interest involved.

Attorney Fees

At the hearing level, claimant's counsel submitted a statement of services seeking a $6,435
attorney fee award. The insurer did not respond to claimant counsel's statement. The AL]J, applying
the factors set forth in OAR 438-015-0015, awarded the requested amount as a fee. In his evaluation,
the AL] noted that: (1) the case was very complicated in terms of the medical issues; (2) claimant's

1 The insurer argues that Dr. Frank's use of the word may suggests an opinion based on speculation, instead of medical
probability. Gormley v. SAIF, 52 Or App 1055 (1981). We disagree. The second sentence of Dr. Frank's report reads: "You ask
that I explain a little more in detail the probable mechanism injury for Maureen ]J. Rosera." (Ex. 24-1)(emphasis added).
Accordingly, we conclude that his explanation is based upon medical probability and is not mere speculation.

2 While not expressly discussing claimant's obesity, we conclude that Dr. Frank necessarily considered it as a part of his
three physical exams of claimant.

3 1f we assume that Dr. Morton means that claimant’s work injury could not have contributed in any way to the [4-5 and
L5-51 radiculopathy conditions, then we note that she offers no explanation why those conditions occurred coincident with
claimant's work injury and not at some other time. . To that extent, her opinion appears conclusory and unexplained, and
therefore, not persuasive. See Moe v. Ceiling Systems, 44 Or App 429 (1980).
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counsel generated substantial medical evidence to support the claim; (3) the potential benefit to
claimant, in light of the likelihood of surgery, was substantial; and (4) there was a significant risk that
claimant's counsel would go uncompensated.

The insurer contends that the ALJ's attorney fee award of $6,435 was excessive. In particular
the insurer argues that the assessed fee is roughly twice the "going rate" for such cases. (Appellant's
Brief, p. 6).

Claimant is entitled to a fee for services devoted to overcommg the insurer's denials of her 14-5
and L5-S1 radiculopathy conditions.4 See ORS 656. 386(1).

Claimant's counsel spent 19.5 hours on the case. However, time devoted to the case is but one
factor we consider in determining a reasonable attorney fee. OAR 438-015-0010(4) instead requires
consideration of numerous other factors besides time devoted to the case, such as the complexity of the
issues, the value of the interest involved, skill of the attorneys, the nature of the proceedings, the
benefits secured, and risk that an attorney's efforts may go uncompensated. See Schoch v. Leupold &
Stevens, 162 Or App 242 (1999) (Board must explain the reasons why the factors considered lead to the
conclusion that a specific fee is reasonable). Moreover, a reasonable attorney fee is not based solely on a
strict mathematical calculation. See Cheryl Mohrbacher, 50 Van Natta 1826 (1998); Danny G. Luehrs, 45
Van Natta 889, 890 (1993). ‘

When compared to compensability disputes generally presented to this forum, the value of the
claim and the benefits secured, especially considering the likelihood of surgery, are above average.
Although the hearing was relatively short, the medical issues presented are more complex than those
generally litigated in the Hearings Division. Moreover, claimant's attorney generated substantial
medical evidence in support of the claim in the face of similar medical evidence generated by the insurer
to defeat the claim. The parties’ respective counsels presented their positions in a thorough and
professional manner. No frivolous issues or defenses were presented. Finally, considering the
conflicting medical opinions, there was a considerable risk that claimant's counsel's efforts might have
gone uncompensated.

Based upon our application of each of the previously enumerated factors and considering the
parties' arguments, we conclude that $6,435 is a reasonable attorney fee for services at the hearings level
in this case. We reach this conclusion because of factors such as the time devoted to the case, the value
of the interest involved, the complexity of the issues, and the risk that claimant's counsel might go
uncompensated. Accordingly, we affirm the AL]J's attorney fee award in view of the factors in OAR
438-015-0010(4).

ORDER

. The ALJ's order dated March 17, 2000 is affirmed. For services on review regarding the
compensability issue, claimant is awarded an $1,500 fee, payable by the insurer.

4 Specifically, claimant had to litigate two dendals: (1) a de facto denial of the L4-5 radiculopathy condition; and, (2) a
formal written denial of her L5-S1 radiculopathy condition. Each denial involved separate and complex medical issues.
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In the Matter of the Compensation of
SHAWN W, FLOHR, Claimant
"WCB Case No. 99-03843
ORDER ON REVIEW
Black, Chapman, et al, Claimant Attorneys -
James B. Northrop (Saif), Defense Attorney

Reviewed by Board Members Biehl and Meyers.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that upheld the
SAIF Corporation's denial of his claim for a back injury. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following change and supplementation. In the
second paragraph on page 2, we change the citation after the fourth sentence to: "(Ex. 4)."

On re>view, we write only to address claimant's argument that the parties did not agree to allow
SAIF to expand its denial beyond the issue of "course and scope.” SAIF's denial stated that claimant's
back injury did not arise out of or occur within the course of his employment., (Ex. 7).

In Mary K. Phillips, 50 Van Natta 519 (1998), we held that a denial stating that an injury did not
occur in the "course and scope” of employment included the defense of medical causation. We reasoned
that the course and scope denial mimicked the language in ORS 656.005(7)(a) by stating that the
claimant's condition did not arise out of or in the course and scope of employment. Because of the
similarity in language, we construed the denial as asserting that the claimant did not sustain a
"compensable injury” or an "occupational disease.” We relied on Tektronix, Inc. v. Nazari, 117 Or App
409, 411 (1992), mod 120 Or App 590 (1993), in which the court said that the "definition of compensable
injury, in particular the 'arising out of' language, encompasses the concept of medical causation[.]" See
also Arthur A. Conner, 52 Van Natta 649 (2000); Vernon L. Minor, 52 Van Natta 320 (2000). We reach the
same conclusion in this case.

ORDER

The ALJ's order dated January 17, 2000 is affirmed.

T At hearing, claimant’s attorney argued that claimant injured his back at work and the water skiing incident was not a
factor in his seeking medical treatment. (Tr. 2). SAIF's attorney contended there was no work incident that caused injury and
when claimant sought medical treatment, it was for the water skiing incident or some subsequent incident. (Tr. 3). We find that,
in any event, these statements that weighed the contribution of the work incident against the water skiing incident, were sufficient
to put medical causation at issue. Parties to a workers' compensation proceeding may, by express or implicit agreement, try an
issue that falls outside the express terms of a denial. See Weyerhaeuser Co. v. Bryant, 102 Or App 432, 435 (1990); Sandra M. Goodson,
50 Van Natta 1116 (1998).
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In the Matter of the Compensation of
EARL F. GOODMANSON, Claimant
WCB Case No. 99-05936
ORDER ON REVIEW
Rex Q. Smith, Claimant Attorney
Reinisch, et al, Defense Attorneys

Reviewed by Board Members Meyers and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Thye's order that denied claimant's
request to set aside the self-insured employer's denials on the ground that the denials are procedurally
invalid. On review, the issues are jurisdiction and whether the employer's denials are procedurally
valid.

We adopt and affirm the ALJ's order with the following supplementation.

On June 12, 1997, claimant compensably injured his left shoulder, left arm, neck and left knee
while working for the employer as a building engineer. (Ex. 56). The employer's processing agent
closed claimant's claim on February 19, 1998 by virtue of a Notice of Closure awarding 17 percent
scheduled permanent disability. (Ex. 92).

Claimant continued to treat with Dr. Wells and Dr. Wayson for neck and arm symptoms
- unrelated to his compensable injury. In July 1998, the processing agent received a request for
authorization for a cervical myelogram and CT scan. In May 1999, Dr. Wayson requested the processing
agent to authorize a referral for a neurological evaluation to evaluate the possibility of a central nervous
system degenerative disorder. Dr. Kirschner examined claimant for the employer on June 10, 1999, and
concluded that none of claimant’s current conditions were related to the compensable injury, but instead
~ primarily to depression and cervical degenerative disease. (Ex. 114).

The processing agent then issued a denial on June 21, 1999 which stated that "At this time, there
is insufficient medical evidence to support that your current condition and need for treatment are a
result of your industrial injury of 6/12/97. Therefore, without waiving further issues of compensability
“or responsibility, we respectfully issue this Partial Denial of your current condition and related benefits."
(Ex. 116).  The processing agent then amended its denial to clarify that it continued to accept
responsibility for claimant's compensable conditions. (Ex. 120).

On review, claimant first contends that the Board lacks jurisdiction in the absence of a "dispute”
pursuant to ORS 656.704(3)(b)(A). Although this issue was not raised at hearing, we have continuing
authority to examine our own jurisdiction. Subject matter jurisdiction cannot be waived by the parties
or the Board. . Bill D. Coleman, 48 Van Natta 2154 (1996); Daryl R. Gabriel, 1I, 48 Van Natta 137 (1996).
Even if the issue were not raised by the parties, it is our duty to raise a want of ]unsdlctlon on our own
motion. Southwest Forest Industries v. Anders, 299 Or 205 (1985).

Here, we conclude that we have jurisdiction over this dispute. ORS 656.283(1) provides:
"Subject to ORS 656.319, any party * * * may at any time request a hearing on any matter concerning a
claim * * *." ORS 656:704(3)(b)(A) now provides "The respective authority of the board and the director
to resolve medical services disputes, other than disputes arising under ORS 656.260, shall be determined
according to the following principles: (A) Any dispute that requires a determination of the
compensablhty of the medical condition for which medical services are proposed is a matter concerning a
claim.”

Here, the processing agent's denials expressly denied claimant's current condition on the basis
that the compensable injury was not the major contributing cause of his disability and need for
treatment for his various conditions. (Exs. 116, 120). In those circumstances, resolution of this issue
requires a determination of the compensability of the medical conditions for which medical services have
" been sought. ORS 656.704(3)(b)(A). We therefore have jurisdiction over this dispute. See David L.
Dylan, 50 Van Natta 852 (1998).

With regard to the merits of this case and the validity of the employer's demals we adopt and
affirm the ALJ's order.
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ORDER

The ALJ's order dated March 2, 2000 is affirmed.

July 26, 2000 Cite as 52 Van Natta 1348 (2000)

In the Matter of the Compensation of
DANIEL M. CAN, Claimant
WCB Case No. 99-06890
ORDER ON REVIEW
Dennis O'Malley, Claimant Attorney
Sheridan, Bronstein, et al, Defense Attorneys

Reviewed by Board Members Haynes and Phillips Polich.

The insurer requests review of Administrative Law Judge (ALJ) Menashe's order that set aside
its denial of claimant's injury claim for a low back condition. On review, the issue is compensability.

We adbpt and affirm the order of the AL] with the following supplementation to address the
insurer's arguments that the AL]J incorrectly relied on the medical opinion of Dr. Waring, the treating
physician, instead of Dr. Bergquist, an insurer arranged medical examiner.

The parties do not contest the AL]'s conclusion that the compensability of claimant's low back
condition is subject to ORS 656.005(7)(a)(B). Therefore, in order to establish that the low back condition
is compensable, claimant must show that his work injury was the major contributing cause of the
disability or need for treatment of the combined condition. ORS 656.005(7)(a)(B); SAIF v. Nehl, 148 Or
App 101 (1997), rev den 326 Or 389 (1998). Because of claimant's preexisting condition and the possible
alternative causes for his current condition, resolution of this matter is a complex medical question that
must be resolved by expert medical opinion. See Uris v. Compensation Department, 247 Or 420 (1967).

_ To satisfy the "major contributing cause" standard, claimant must establish that his compensable
injury contributed more to his need for medical treatment or disability for the claimed condition than all
other factors combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983). A determination of the
major contributing cause involves the evaluation of the relative contribution of different causes of
claimant's need for treatment of the combined condition and deciding which is the primary cause. Dietz
v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995).

When there is a dispute between medical experts, more weight is given to those medical
opinions which are well reasoned and based on complete information. See Somers v. SAIF, 77 Or App
259, 263, (1986). .In evaluating medical opinions we generally defer to the treating physician, absent
persuasive reasons to the contrary. See Weiland v. SAIF, 64 Or App 810 (1983). Here, we find no
persuasive reasons not to defer to Dr. Waring's opinion.

Dr. Bergquxst, a neurosurgeon on whom the insurer relies, believed that claimant's lifting
activities at work on March 2, 1999, were a material cause of the L5- S1 disc herniation, but not the
major contributing cause. (Ex. 26-5). His reasoning appears to rest on three particular beliefs: (1) "discs
can herniate under virtually any circumstances;" (2) "trauma does not result in disk herniation;” and (3)
"the etiology of disk herniation is degenerative disk disease."1

Without further explanétion, his beliefs appear to be internally inconsistent and conclusory.2
Moe v. Ceiling Systems, Inc., 44 Or App 429 (1980). Moreover, Dr. Bergquist's opinion appears to be a
type of "but for" analysis; i.e., "but for" degenerative disc disease, there is no disc herniation, therefore,

1pr. Camp, a consulting neurosurgeon, who saw claimant at the request of Dr. Waring, indicated that Dr. Bergquist's
"pathophysiological view of disc herniation is fanciful, the conclusions reasonable.” (Ex. 28).

- 2 For example, Dr. Bergquist does not explain why trauma is excluded from the set of "virtually any circumstances” that
can herniate disks.
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regardless of the circumstances under which a disc herniates, degenerative disc disease is the major
cause of the herniation. This type of analysis is not helpful in evaluating the relative contributions of
the different causes of claimant's need for treatment for his combined condition and determining which
is the primary cause. See Dietz v. Ramuda, 130 OR App 397 (1994), rev dismissed 320 Or 416 (1995).
Accordingly, we do not find Dr. Bergquist's opinion persuasive and we do not rely upon it.

In contrast to Dr. Bergquist, Dr. Waring, who began seeing claimant on March 16, 1999, opined
that claimant's lifting incident at work on March 2, 1999 was the major contributing cause of claimant's
need for treatment of the L5-S1 disc herniation. (Ex. 36-3). In rendering that opinion, Dr. Waring
reviewed the following: (1) records of claimant’s compensable low back strain from May 1995, and
compensable contusions in October 1998; (2) the history of claimant's injury of March 1999; (3) the
mechanism of injury including the forces of lifting and twisting associated with moving a large conveyor
weighing over 100 pounds; (4) his own report of August 1999; (5) his own clinical findings; and (6) the
extent, if any, of claimant's preexisting degenerative problems.” (Ex 36). We note further that Dr.
Waring acknowledged that back pain can be caused by degenerative disc disease, but that it can also be
caused by traumatic disc injury, soft tissue injury, and mechanical back pain. Dr. Waring further
observed that it would surprising for significant degenerative disc disease to be present in someone of
claimant’s age (27). (Ex. 36-4 & 6).

Citing Robert L. Beatty, 49 Van Natta 860 (1997), the insurer argues that Dr. Waring's opinion, as
-expressed in Exhibit 36, is not persuasive because, without explanation, he changed his opinion from
that expressed in an earlier chart note. We disagree that the chart note in question reflects a change in
Dr. Waring's opinion regarding the cause of claimant’s L5-51 herniated disc.

Prior to the radiology studies, Dr. Waring's working diagnosis was lumbosacral strain. (Ex. 11-2;
14-2). The MRI, as read by Dr. Abvel, showed a large disc herniation at L5/S1 as well as mild disk
desiccation with minimal loss of disk space height. (Ex. 19). On April 20, 1999, in his first chart note
subsequent to the x-ray and MRI studies, Dr. Waring's working diagnosis was "lumbosacral sprain with
radiculopathy and evidence of disc herniation at two levels.” (Ex. 20-2). On April 27, 1999, Dr.
Waring described his diagnosis as "low back strain, degenerative disc disease/left L5-S1 radiculopathy.”
(Ex. 22). In his chart notes after April 27, 1999, Dr. Waring used the terms "discogenic disease” and
"disc disease.”" (Ex. 27-2; 30-2; 31-2; 33-2). In none of his chart notes does Dr. Waring express an
opinion as to the cause claimant's disc problem. We conclude from the chart notes that Dr. Waring used
the terms "disc herniation,” "degenerative disc disease,” "discogenic disease,” and "disc disease"
interchangeably when referring to the L5-S1 disc. We note he also used the terms "sprain” and "strain”
interchangeably. We do not attribute any special significance in his use of these terms to imply
causation.

In conclusion, we find no persuasive reason not to defer to Dr. Waring's well reasoned and
persuasive opinion.4 Consequently we conclude that claimant's lifting injury of March 2, 1999, was the
major contributing cause of his disability and his need for treatment for his L5-S1 disc condition.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
" reasonable fee for claimant's attorney's services on review is $1,700, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

3pr. Maroldo, who interpreted the lumbar spine x-ray studies, reported the presence of "a minimal degree of annular
osteophyte at the lumbosacral junction.” (Ex. 17). Dr. Avbel, who interpreted the MRI study, reported "left paracentral disk
hemniation at L3/4" (not symptomatic according to both Dr. Bergquist and Waring), and a "large left paracentral disk hemiation at
L5/S1." (Ex. 19-2). Dr. Avbel also reported "mild disk desiccation, with minimal loss of disk space height.” (Ex. 19-1).

4 The insurer, citing Mike Sepull, 42 Van Natta 470 (1990), also argues that we should not rely on Dr. Waring's opinion
because Dr. Waring has crossed the line from medicine to advocacy. We disagree.

The basis for this argument is the last paragraph of Exhibit 35, in which Dr. Waring states: "If there is anything further
that I can provide to help clarify my position in this regard or that would be beneficial to a favorable determination for this patient,
please do not hesitate to contact me at the address or telephone number on the letterhead.” (Ex. 35-2). We note that Exhibit 35 is
a letter addressed to the insurer and was generated by Dr. Waring when the insurer elicited his comments regarding
Dr. Bergquist's IME report. Under the circumstances, we conclude that Dr. Waring's remarks are merely an invitation to the
insurer to contact Dr. Waring if the insurer wished to discuss things further.
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ORDER

The ALJ's order dated February 10, 2000 is affirmed. For services on review, claimant is
awarded a $1,700 attorney fee, payable by the insurer.

Tuly 27, 2000 Cite as 52 Van Natta 1350 (2000)

In the Matter of the Compensation of
ANTHONY C. BRENTON, SR., Claimant
Own Motion No. 99-0289M
OWN MOTION ORDER
Black, Chapman, et al, Claimant Attorneys

The self-insured employer submitted claimant's request for temporary disability compensation
for his compensable low back condition. Claimant's aggravation rights expired on November 16, 1997.

Although agreeing that claimant's 14-5 condition is compensably related to claimant’'s 1992 work
injury, the employer opposed reopening the claim on the grounds that: (1) claimant's request for
surgery was not reasonable and necessary treatment for his compensable condition; (2) claimant's
current L3-4 condition is not causally related to the accepted condition; and (3) the employer is not
responsible for claimant's current L3-4 condition. The employer denied the compensability of claimant's
L3-4 condition as it related to his 1992 work injury on which claimant timely requested a hearing with
the Hearings Division. (WCB Case No. 99-09813). In addition, the employer requested Director's
review of the requested medical treatment. (Medical Review Case No. 3974).

On November 24, 1999 and January 25, 2000, we postponed action on the own motion matter
pending outcome of that litigation in both forums. On April 11, 2000, Administrative Law Judge (ALJ)
Tenenbaum set aside the employer's November 8, 1999 denial. ALJ Tenenbaum found that claimant
had not made a claim for a condition at L3-4 and therefore the denial was premature and a nullity. That
order was not appealed and is final by operation of law.

On June 19, 2000, the MRU issued Administrative Order TX 00-342, which found that the
proposed surgery, Intradiscal Electrothermal Annuloplasty (IDET), was appropriate medical treatment
for claimant's L4-5 condition. The employer submitted an amended Own Motion recommendation
acknowledging the Director's order and announcing that it was not appealing said order. However, it
did not answer the question of whether it was or was not recommending reopening of claimant's 1992
claim. Rather, the employer stated that "[dJue to Administrative Order TX00-342, no opinion can be
made.”

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such:cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Here, the proposed surgery was found to be reasonable and necessary treatment for claimant's
14-5 condition. The employer does not dispute that claimant's L4-5 condition is a compensable
component of his 1992 work injury. Inasmuch as the proposed surgery for claimant's [4-5 condition has
been found to be appropriate treatment, we conclude that claimant's compensable injury has worsened
requiring surgery. '

Accordingly, we authorize the reopening of claimant's 1992 injury claim to provide temporary
disability compensation beginning the date claimant is hospitalized for the proposed surgery at L4-5.
When claimant's condition is medically stationary, the employer shall close the claim pursuant to
OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,500, payable by
the employer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.
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In the Matter of the Compensation of
BETHANY DAVIDSON, Claimant
WCB Case No. 99-09504
ORDER ON REVIEW
Dobbins, McCurdy & Yu, Claimant Attorneys
Lundeen, et al, Defense Attorneys

Reviewed by Board Members Phillips Polich, Bock, and Haynes.
The insurer requests review of Administrative Law Judge (AL]) Howell's order that set aside its

denial of claimant's m]ury claim for a low back condition. On review, the issue is whether claJmant s
injury arose out of and in the course of her employment. We affirm.

FINDINGS OF FACT
We adopt the ALJ's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION |

We summarize the relevant facts as follows. Claimant began working for the employer, a
restaurant, in January 1998. She worked part-time as a waitress, cashier and hostess. The employer
had a dress code that required employees to wear black pants or khakis, a white button-down shirt, a tie
and an apron.

On September 12, 1999, claimant was scheduled to begin work at 4:00 p.m. She arrived at work
five minutes early and went back to the "cubby,” a storage area, to leave her personal belongings.
Claimant was then confronted by her manager, who informed her that she would need to change her
clothes. The options presented to claimant were either to have someone bring her an appropriate set of
clothes, or to return home and change. Because clalmant had driven her parent's van to work, her only
option was to dnve back home.

Claimant drove directly home, a 30-minute trip. Claimant changed clothes and immediately set
off back to work. On her way back to the restaurant, claimant was involved in a motor vehicle accident
and injured her back. That injury gave rise to this claim. The insurer denied claimant's claim on the
basis that her injury did not arise out of and in the course of her employment. (Ex. 17).

The ALJ set aside the insurer's denial, reasoning that the "special errand” exception to the
"going and coming” rule applied. On review, the insurer contends that claimant has not established
that her injury fits within the "special errand” exception to the going and coming rule. We disagree.

To be compensable, an injury must arise out of and in the course of a worker's employment.
ORS 656.005(7)(a). The Supreme Court has interpreted this rule as a unitary test consisting of two
prongs, the goal of which is to determine whether a claim is sufficiently work-related to merit
compensability. Norpac Foods, Inc. v. Gilmore, 318 Or 363, 366 (1994). Under the "arises out of" prong,
the question is whether the injury is sufficiently causally related to the claimant's employment. The "in
the course of" prong requires that the time, place and circumstances of the employee's injury justify
connecting the injury to the employment. Norpac Foods, Inc. v. Gilmore, 318 Or at 366. Although neither
requirement is determinative, both must be satisfied to some degree. Id.

The unitary test has several corollaries. Under the "going and coming” rule, injuries that occur
while the worker is traveling to or from work are generally not compensable. Krushwitz v. McDonald’s

Restaurants, 323 Or 520, 527 (1996); Cope v. West American Ins. Co., 309 Or 232, 237 (1990). One exception

to the going and coming rule is the "special errand" exception. Under that theory, an injury that
happens when a worker is performing a special task at the direction of the employer is compensable.
See Philpott v. State Ind. Acc. Comm., 234 Or 37, 41 (1963); Hickey v. Union Pacific Railroad Co., 104 Or App
724 (1990). For the "special errand” exception to apply, either the worker must be acting in furtherance
of the employer's business or the employer must have the right to control the worker at the time of the
injury. Krushwitz v. McDonald’s Restaurants, 323 Or at 528.
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We agree with the ALJ that the "special errand” exception applies here to bring claimant's injury
within the realm of a compensable claim. Claimant's automobile accident occurred when she was
returning to work after going home to change clothes at the employer's direction. Although the
employer did not have the "right to control” claimant at the time of her accident, claimant was acting in
furtherance of the employer's business by returning home to change clothes. Krushwitz, 323 Or at 528.

At hearing, there was conflicting evidence as to whether claimant "clocked in" when she arrived
at work before turning around to go back home. (Tr. 8, 16). However, we do not find that resolution
of that issue is determinative. In this regard, we note the Court of Appeals decision in Iligifar v. SAIF,.
160 Or App 116 (1999). " In lliaifar, the claimant had been asked by his employer to deliver an
"off-work" authorization form to the office on a day when he was off work due to a prior on-the-job
injury. The claimant traveled in an employer-provided vehicle from his home in Beaverton to the
employer's office in east Portland to deliver the off-work slip. On the way, he stopped downtown to do
a personal banking errand at his credit union. Shortly after leaving his credit union parking lot, the
claimant was injured in an auto accident. 160 Or App at 118. The court held the claimant's injury
compensable as "arising out of and in the course of" his employment. 160 Or App at 123.

We find Iligifar analogous to this case. In fact, here, the sequence of events argues more
strongly in favor of compensability. Claimant did not detour.to perform any personal errands on her
way to or from home to change clothes. (Tr. 11). Even assuming claimant did not "clock in" when she
reported to work shortly before 4:00 p.m., she had arrived at the employer's restaurant and was acting
at the employer’s direction in returning home to change her clothing. The insurer acknowledges that
this extra trip back home was in furtherance of the employer's business. See Krushwitz, 325 Or at 528.

Contrary to the dissent's criticism, we have not disregarded the fact that claimant was not paid
for her journey back home. In Iligifar, it was implicit that the claimant was not paid for any part of his
automobile trip to the employer's office, as the claimant embarked on the journey on a day that he was
already off work due to a prior injury. Therefore, although the dissent correctly notes that we have
looked to whether the claimant was paid at the time of the injury as a factor in our analysis with regard
to "course and scope,” cases such as Iligifar demonstrate that that factor alone is not determinative.

As the AL] correctly noted, this case is distinguishable from Alltucker v. City of Salem, 164 Or
App 643 (1999). In Alltucker, the claimant, a firefighter, was injured while traveling to work after
initially reporting to the incorrect job site. The court found the claim not compensable because it did not
arise "in the course and scope” of the claimant's employment. 164 Or App at 647. The claimant in
Alltucker had not yet arrived at work when he was injured. He was therefore still subject to the "going
and coming" rule and the circumstances of his injury did not fit into the "special errand” exception.
Here, because claimant was acting according to the employer's direction after reporting to work when
she returned home to change her clothes, the "special errand" exception applies.

The insurer cites to Darlynda . McClain, 48 Van Natta 542 (1996), in support of its position that
the "special errand" exception does not apply here. The claimant in McClain was injured in an
automobile accident on the way to an awards banquet. The claimant's attendance at the awards
banquet was "expected, but not required.” McClain, 48 Van Natta at 542. In contrast, here, claimant
had no alternative but to return home to change clothes. Her trip home was mandatory and at the
direction of the employer.

Finally, the insurer contends that claimant's extra trip home created no increased risk, beyond
that to which claimant was exposed on her normal drive to work, and that therefore claimant's injury
did not "arise out of" her employment. In Hickey v. Union Pacific Railroad Co., 104 Or App 724 (1990),
the claimant, a warehouse foreman, returned to work at 11:00 p.m. to load a truck, after completing his
regular shift and attending a church meeting. At midnight, on the way home after finishing the job, the
claimant was killed in a collision with a train. 104 Or App at 728. The court held the injury
compensable, based on the "special errand” exception to the going and coming rule. Id. at 729, 730.
Among other factors, the court found persuasive the fact that the accident occurred during the only
hours that the train passed over the crossing where claimant's accident occurred. Id. at 729.

The insurer contends that Hickey mandates a finding of an’ "increased risk” associated with
claimant's trip home. However, we find no such general requirement beyond the specific facts of
Hickey. In fact, the Supreme Court has expressly rejected this "special risk" or "increased risk" analysis.
Phil A. Livesly Co. v. Russ, 296 Or 25, 31 (1983); Fred Meyer, Inc. v. Hayes, 325 Or 592, 601 (1997).
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In summary, although the "time, place and circumstances,” of claimant's injury would seem to
weigh against a finding that claimant's injury was in the "course and scope” of her employment, we
believe the fact that claimant returned home at the specific request of her employer after reporting to
work is strongly supportive of claimant's injury "arising out of" her employment. When the factors
supporting one prong of the unitary work connection test are many, the factors supporting the other -
prong may be minimal. Redman Industries v. Lang, 326 Or 32, 35 (1997). Under the particular facts of
this case, claimant's injury fits within the "special errand” exception to the going and coming rule. The
overall circumstances of claimant's injury merit a finding of compensability. Rogers v. SAIF, 289 Or 633,
643 (1980).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,750, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent’s brief, claimant's counsel's request, and the insurer's reply), the complexity of
the issue, and the value of the interest involved.

ORDER

The ALJ's order dated March 27, 2000 is affirmed. For services on review, claimant's attorney is
awarded $1,750, payable by the insurer.

Board Member Haynes dissenting.

Because I believe that claimant's injury did not occur in the course of her employment, I
respectfully dissent. Unlike the majority and the AL], I do not believe that our analysis should even
reach the "special errand” exception. In my view, claimant's injury occurred before she had officially
started work, and is therefore not compensable.

It is well-established that an injury incurred while a claimant is going to or from work is not
compensable. See Krushwitz v. McDonald's Restaurants, 323 Or 520, 526 (1996); Cope v. West American Ins.
Co., 309 Or 232, 237 (1990). The reason for the "going and coming" rule is that "the relationship of
employer and employee is ordinarily suspended from the time the employee leaves his work to go home
until he resumes his work, since the employee, during the time that he is going to or coming from
work, is rendering no service for the employer.” Heide/Parker v. T.C.I. Incorporated, 264 Or 535, 540
(1973).

Here, claimant rendered no service for the employer until she arrived at work, ready to work.
In other words, in my view, at the time of her injury, claimant's work shift had not yet begun. When
claimant first arrived she was inappropriately attired. She was not ready for work. -Although claimant
testified that she "clocked in" when she first arrived at work, the employer disputed that assertion, and
the uncontradicted evidence is that she was not paid for her journey back home. (Tr. 8, 16, 18). When
the auto accident occurred, therefore, claimant was merely on her way to begin her shift, bringing her
injury squarely within the "going and coming" rule.

Unlike the majority, I would find that this case is not distinguishable from Alltucker v. City of
Salem, 164 Or.App 643 (1999). Just as the firefighter in Alltucker, claimant's extra trip back home to
change clothing was not reasonably incidental to her work at the employer's restaurant. While
returning to the employer's restaurant, claimant obviously was not acting as a waitress, cashier or
hostess, just as the claimant in Alltucker was not acting as a firefighter when he was injured en route to
the correct fire station. Alltucker, 164 Or App at 647.

As 1 alluded to above, I also find it significant that claimant was not paid for her trip home to
change clothes, a fact that the majority glosses over. (See Tr. 18). The Board in prior cases has looked to
that factor in determining whether the claimant was acting in the course and scope of employment. See,
e.8., Jacqueline D. Bradford, 49 Van Natta 236, 237 (1996).
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By arriving to work in inappropriate clothing, claimant committed an error in judgment similar
to the firefighter's mistake in arriving at the wrong fire station in Alltucker. 164 Or App at 647. In so
construing the law, we are not attributing "fault” to the worker. We are simply recognizing that such an
error delays the worker's entry into the work force on that particular day, making the worker subject to
the "going and coming” rule. In my view, in light of the above factors, the majority erroneously applies
the "special errand” exception to this case.

For all of the foregoing reasons, I respectfully dissent.

July 27, 2000 Cite as 52 Van Natta 1354 (2000)

In the Matter of the Compensation of
JAMES G. EARNEST, Claimant
WCB Case No. 99-04497
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorneys
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewed by Board Members Haynes and Bock.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Thye's order that: (1)
found claimant entitled to interim compensation; and (2) assessed a penalty for an allegedly
unreasonable failure to pay interim compensation. On review, the issues are temporary disability and
penalties. We affirm in part and reverse in part.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Fact.” : ‘
CONCLUSIONS OF LAW AND OPINION

Entitlement to Temporary Disability

We adopt and affirm that portion of the ALJ's order finding claimant entitled to interim
compensation, based upon our decision in Robert A. Rodgers, 52 Van Natta 1243 (2000). (A carrier is
obligated to provide interim compensation pending its acceptance or denial of a claimant's "new medical
condition” claim, even though the claimant's 5-year "aggravation rights" had expired prior to the filing
of his "new medical condition" claim).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review regarding claimants entitlement to temporary
disability benefits is $300, to be paid by SAIF. In reaching this conclusion, we have particularly
considered the time devoted to the issue (as represented by claimant's respondent's brief), the
complexity of the issue, and the value of the interest involved.

Penalties and Attorney Fees

The ALJ assessed a penalty after deciding that John R. Graham, 51 Van Natta 1740 (1999) was
controlling and SAIF's disagreement with its holding did not rise to the level of legitimate doubt. SAIF
contests this conclusion. :

Claimant is entitled to a penalty if the carrier "unreasonably delays or unreasonably refuses to
pay compensation, or unreasonably delays acceptance or denial of a claim.” ORS 656.262(11)(a). The
standard for determining an unreasonable resistance to the payment of compensation is whether, from a
legal standpoint, the carrier had a legitimate doubt as to its liability. International Paper Co. v. Huntley,
106 Or App 107 (1991). If so, the refusal to pay is not unreasonable.
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In Rodgers, supra, we found that although Graham applied to the facts of the case, we had not yet
addressed the specific issue of entitlement to interim compensation in new medical condition claims
preceded by an original claim with expired aggravation rights. Consistent with Rodgers, we find that
SAIF had a legitimate doubt as to its legal liability for interim compensation. Therefore, a penalty is not
warranted.

ORDER

The ALJ's March 31, 2000 order is affirmed in part and reversed in part. That portion assessing
a penalty is reversed. The remainder of the order is affirmed. For services on review, claimant's
attorney is awarded an assessed fee of $300, to be paid by the SAIF Corporation.

July 27, 2000 : Cite as 52 Van Natta 1355 (2000)

In the Matter of the Compensation of
JAMES M. EVANS, Claimant
Own Motion No. 99-0152M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Martin L. Alvey, Claimant Attorney
Liberty Northwest Ins. Corp., Insurance Carrier

Claimant requests review of the insurer's April 24, 2000 Notice of Closure which closed his claim
with an award of temporary disability compensation from May 28, 1999 through April 4, 2000. The
insurer declared claimant medically stationary as of April 4, 2000. Claimant contends that he is entitled
to additional benefits as he was not medically stationary when his claim was closed.

A claim may not be closed unless the claimant's condition is medically stationary. See OAR 438-
012-0055(1). "Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that he/she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54
Or App 624 (1981). The propriety of the closure tufns on whether claimant was medically stationary at
the time of the April 24, 2000 Notice of Closure, considering claimant's condition at the time of closure
and not of subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694
(1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically
stationary status is primarily a medical question to be decided based on competent medical evidence.
Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12, (1980).

On February 1, 2000, Dr. Ulloth, claimant's attending physician, examined claimant and
diagnosed "a patient with a complicated course for attempted repair of umbilical hernia with mesh
infection still with hernia present, though not incarcerated, finally healed over the mesh infection.” She
recommended that: (1) claimant stop smoking; (2) get better control of his diabetes; and (3) use an
antibiotic cream on a tiny "open” area around his incision. She determined that claimant did not need
to follow-up on a regular basis. :

On February 17, 2000, claimant attended an insurer-arranged examination (IME) conducted by
Dr. Braun. Dr. Braun opined that claimant was not medically stationary at that time because he had a
subcutaneous infection. He also noted that claimant "probably will require additional surgery."

Responding to an inquiry by the insurer, Dr. Ulloth submitted an April 4, 2000 medical report
which declared that claimant was medically stationary as of that date. Dr. Ulloth explained that
claimant was considered medically stationary because: (1) he did not need follow-up treatment on a
regular basis; and (2) he did not require special medical treatment for his hernia at that time. Dr. Ulloth
disagreed with Dr. Braun regarding the presence of an infection. She also noted that she advised
claimant not to seek further treatment for his hernia because he has had so many complications and
further attempts at repair "may cause more harm than good.” Finally, Dr. Ulloth opined that claimant's
condition was stable, "but may require repair of hernia in spite of the risks."

The insurer requested that Dr. Ulloth respond to a couple of muitiple choice questions regarding
claimant's medically stationary status. On April 14, 2000, Dr. Ulloth reasserted that claimant was
medically stationary and that he was medically stationary when she examined him on February 1, 2000.
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Dr. Ulloth reexamined claimant on May 11, 2000 and did not alter her prior opinion regarding
claimant’s medically stationary status. She continued to assert that claimant was medically stationary.
Dr. Ulloth explained that claimant had a chronic abdominal hernia that would not improve short of
surgery, but that surgery was inadvisable at this time because said surgery "could make him worse.”
She noted that claimant's wound was the "best" she had ever seen it.

The record also contains a May 9, 2000 Urgent Medical Clinic report from Dr. Thornton. In that
report there is a notation of "no work 'til seen by surgeon for work release.” Claimant relies on the
opinions of Drs. Braun and Thornton to support his contention that he was not medically stationary
when his claim was closed. However, we do not find either of these opinions persuasive. Dr. Braun's
opinion was rendered at least two months before claimant’'s claim was closed and does not address
- claimant's medically stationary status at the time of closure. Additionally, Dr. Braun was not treating
claimant. Rather, he examined claimant only once when he conducted an IME on behalf of the insurer.
Dr. Thornton's "notation” does not address claimants medically stationary status. It only references
claimant's inability to work. The definition of medically stationary outlines the criteria by which a
physician must determine a claimant's medically stationary status. See ORS 656.005(17). Therefore,
although Dr. Thornton opined that claimant was unable to work, the pivotal question is whether his
condition was medically stationary.

We generally defer to the opinion of claimant's treating physician, absent persuasive reasons to
do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). In this case, we find no persuasive reason not to
defer to the opinion of Dr. Ulloth, claimant's treating physician. We do not find Dr. Braun's opinion
persuasive in that he had only examined claimant one time and his report does not address claimant’s
medically stationary status at closure. On the other hand, Dr. Ulloth treated claimant following his
surgery and had examined him prior to and subsequent to claim closure. Although acknowledging that
claimant's condition would not improve "short of surgery,” Dr. Ulloth explained that surgery was not
advisable at this time because of the chronicity of claimant's hernia condition. Additionally, Dr. Ulloth
noted that none of claimant's current complaints "necessarily require" surgery. Finally, Dr. Ulloth
reported that claimant's chronic hernia was not incarcerated and not infected. Under such circumstances,
we find Dr. Ulloth's opinion to be more persuasive.

Dr. Ulloth's reports establish that claimant was medically stationary at the time of the April 24,
2000 claim closure. Therefore, we find that claimant has not met his burden of proving that he was not
medically stationary on the date his claim was closed. Therefore, we conclude that the insurer's closure
was proper.

Accordingly, we affirm the insurer's April 24, 2000 Notice of Closure in its entirety.
IT IS SO ORDERED.

1 Should claimant's compensable condition subsequently worsen to the extent that surgery and/or inpatient hospitaliza-
tion is eventually required, he may again request reopening of his claim for the payment of temporary disability. See ORS
656.278(1). '

July 25, 2000 ' Cite as 52 Van Natta 1356 (2000)

In the Matter of the Compensation of
ROBERT A. RODGERS, Claimant
WCB Case No. 99-09641
ORDER ON RECONSIDERATION
Cole, Cary, et al, Claimant Attorneys
James B. Northrop (Saif), Defense Attorney

The SAIF Corporation requests reconsideration of our July 5, 2000 Order on Review that
affirmed that portion of the Administrative Law Judge's (ALJ's) order that found claimant entitled to
interim compensation.

Specifically, in requesting reconsideration, SAIF contends that we should not have awarded
interim compensation as of November 16, 1999, when the treating physician authorized time loss.
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Instead, according to SAIF, time loss should begin on December 6, 1999, when it had notice of the new
medical condition claim. Claimant has submitted a response and agrees with SAIF.

SAIF correctly states that interim compensation is not due until the carrier receives notice of the
claim. ORS 656.262(4)(a); Spivey v. SAIF, 79 Or App 568, 571 (1986). Accordingly, we withdraw our
July 5, 2000 order. On reconsideration, as modified herein, we adhere to and republish our July 5, 2000
order in its entirety. The parties’ rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

Tuly 27, 2000 Cite as 52 Van Natta 1357 (2000)

In the Matter of the Compensation of
RAYMOND L. HARRIS, Claimant
WCB Case No. 99-09033
, ORDER ON REVIEW
Swanson, Thomas & Coon, Claimant Attorneys
~ Terrall & Terrall, Defense Attorneys

Reviewed by Board Members Meyers and Bock.

The self-insured employer requests review of Administrative Law Judge (AL]) Davis' order that
affirmed an Order on Reconsideration finding that claimant's left knee condition was prematurely
closed. The employer also moves to vacate the AL]'s order and the October 15, 1999 Order on
Reconsideration as "void.” On review, the issues are motion to vacate and premature closure. We deny
the motion to vacate and reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact except for the findings of ultimate fact.

CONCLUSIONS OF LAW AND OPINION
Motion to Vacate

The employer moves to vacate the ALJ's order and the October 15, 1999 Order on
Reconsideration as "void." The employer submits a copy of its March 23, 2000 "back-up" denial of
claimant's left knee claim and asserts that claimant has requested a hearing from the denial. According
to the employer, there is no longer a compensable claim and, therefore, the Notice of Closure and the
Order on Reconsideration are void. The employer contends that, because there is no underlying claim,
the AL]J's order should be vacated.

Claimant responds that there is no authority for the employer's motion to vacate. She contends
that, because she appealed the employer's "back-up” denial, the denial is not final and, until the denial
is final, there is still a compensable claim.

We have no authority to consider evidence not in the record. As a general rule, however, the
Board may take administrative notice of a fact that is "[c]apable of accurate and ready determination by
resort to sources whose accuracy cannot be reasonably questioned.” ORS 40.065(2). In previous cases,
we have taken administrative notice of the existence of a request for hearing and docketed appeals.
E.g., Gaspar Lopez, 48 Van Natta 1774 (1996); Mark A. Crawford, 46 Van Natta 725, 727, on recon 46 Van
873 (1994). Here, the parties agree that the employer has issued a "back-up” denial and that claimant
has requested a hearing of that denial. Under these circumstances, we take administrative notice of the
request for hearing concerning the employer's March 23, 2000 denial, but only for the purpose of
considering the employer's motion to vacate. See Eula M. Zarling, 50 Van Natta 1189, 1191 (1998) (Board
may take administrative notice of a subsequent litigation order involving the same claimant so long as
the litigation order is not considered as evidence on any issue regarding the rating of the claimant's
accepted conditions); compare Tony D. Houck, 51 Van Natta 1301 (1999) (Board did not consider an
administrative order concerning a medical treatment dispute as evidence because it could have 1mpacted
Board's decision about premature closure).
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We do not agree with the employer that, because it has issued a "back-up" denial of claimant's
left knee claim, there is no longer a compensable claim. As claimant points out, the denial is not final
and, if the employer does not meet its burden of proof at the hearing regarding the "back-up denial,
there is still a compensable claim.

Furthermore, we disagree with the employer's assertion that the ALJ's order is "void." A
. judgment is void only when the tribunal rendering it has no jurisdiction of the parties or the subject
matter. SAIF v. Reddekopp, 137 Or App 102, 106, rev den 322 Or 360 (1995); SAIF v. Roles, 111 Or App
597, 601, rev den 314 Or 391 (1992). The employer makes no argument that the ALJ did not have
jurisdiction of the parties or the subject matter. Moreover, we are not persuaded that the October 15,
1999 Order on Reconsideration was "void.” Consequently, we deny the employer s motion to vacate the
AL]J's order and the Order on Reconsideration.

Premature Closure

Claimant compensably injured his left knee on December 15, 1998. (Ex. 2). Dr. Hanley per-
formed a diagnostic arthroscopy, joint debridement and arthroscopic drilling on March 23, 1999. (Ex. 4).

The employer accepted a left knee strain and left anterior cruciate ligament tear. (Exs. 5, 6). An
August 13, 1999 Notice of Closure awarded 9 percent scheduled permanent disability for loss of use or
function of claimant's left knee. (Ex. 12). An October 15, 1999 Order on Reconsideration found that the
claim was prematurely closed and rescinded the Notice of Closure. (Ex. 16). The employer requested a
hearing. :

The ALJ found that further material improvement was reasonably expected in claimant's left
knee condition at the time of closure. The AL]J relied on Dr. Hanley's opinion and concluded that
claimant was not medically stationary when the claim was closed.

On review, the employer argues that the ALJ erred by finding that claim closure was premature:.
The employer contends that there is no evidence that claimant's accepted left knee strain or anterior
cruciate ligament tear were not medically stationary or required additional treatment. The employer
argues that the only condition that was not medically stationary was an unaccepted cartilage condition:

An injured worker is medically stationary when "no further material improvement would
reasonably be expected from medical treatment, or the passage of time." ORS 656.005(17). Whether the
carrier has prematurely closed the claim depends on whether claimant was medically stationary at the
time of the Notice of Closure, without consideration of subsequent changes in his condition. See
Scheuning v. J.R. Simplot & Company, 84 Or App 622, 625, rev den 303 Or 590 (1987); Alvarez v. GAB
Business Services, 72 Or App 524, 527 (1985).

In James L. Mack, 50 Van Natta 338 (1998), we concluded that a determination of whether a claim
has been prematurely closed must focus only on those conditions accepted at the time of closure. In
reaching this conclusion, we relied on ORS 656.262(7)(c), which provides that if a condition is found
compensable after claim closure, the carrier shall reopen the claim for processing regarding that
condition.

At the time of the August 13, 1999 Notice of Closure, the employer had 'accepted a left knee
strain and left anterior cruciate ligament tear. (Exs. 5, 6, 12). The Notice of Closure said that claimant
was medically stationary on June 30, 1999. (Ex. 12).

Claimant's attending physician was Dr. Hanley, who performed left knee surgery on March 23,
1999. (Ex. 4). Dr. Hanley's postoperative diagnosis was "[l]arge chondral defect medial femoral condyle
with chronic anterior cruciate ligament tear.” (Ex. 4). There are no medical records in the record
discussing claimants postoperative knee condition before June 1999.

On June 30, 1999, Dr. Schilperoort examined claimant on behalf of the employer. His diagnoses
included a medial femoral condyle delamination condition, "[s]tatus post old anterior cruciate ligament
disruption, left knee[,]” symptomatic left medial parapatellar plica and substantial leg length
discrepancy. (Ex. 7-6). Dr. Schilperoort found that the major contributing cause of claimants ongoing
symptomatology was "paracondylar fracture.” (Ex. 7-6). He explained that was a non-injury-based
condition that involved "delamination of the superficial from the deep surfaces of the articular cartilage
surfaces.” (Ex. 7-6, -7). He did not believe that any of claimants conditions, including the anterior
cruciate ligament disruption, were traumatically induced. (Ex. 7-7). He reviewed Dr. Hanley's surgical
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report and explained that the anterior cruciate ligament disruption was old because the scarring implied
substantial age. (Id.) He also felt that claimants congenital leg length discrepancy was contributing to
his symptoms. (Id.) Dr. Schilperoort concluded that claimant's condition was medically stationary.
(Id.) In early August 1999, Dr. Hanley concurred with Dr. Schilperoort's report. (Exs. 9, 10).

Although Dr. Hanley had performed claimant's left knee surgery in March 1999, his first
postoperative report in the record is a July 19, 1999 chart note. At that time, he reported that claimant
had "ligamentous laxity” consistent with his anterior cruciate ligament injury. (Ex. 8). He said that
claimant had a chronic anterior cruciate ligament deficiency with a defect on his articular cartilage. (Id.)
He recommended waiting a full six months to see if there was good cartilage ingrowth into the defect.
(Id.) Dr. Hanley explained: "[i}f this does not occur, we have options of a mosaic-type plasty along
with an anterior cruciate ligament reconstruction.” (Id.)

On September 3, 1999, Dr. Hanley said that claimant continued to have left knee pain with .
significant weakness and he noted that claimant was not medically stationary. (Ex. 13). He commented
that it was possible that claimant might be a candidate for a cartilage transplant operation, but he
believed that a continued nonoperative treatment course was indicated. (Id.) He recommended that
claimant see another physician for a second opinion. (Id.)

Dr. Hanley wrote to the employer.on September 13, 1999, explaining;:

"With regard to [claimant], I am in general accordance with the IME report by Dr. Steve
Schilperoort. I do believe that from a standpoint of [claimant's] surgery he is medically
stationary.

He does, however, continue to have significant symptoms with pain and loss of function
in the involved knee. The arthroscopic examination did reveal articular cartxlage changes
which I believe are causing his resxdual symptoms.

"He is certainly not back to full function and does have some residual disability. I
believe that he can be considered medically stationary from the standpoint that I would
not recommend any further surgery. I have asked [claimant] to see Dr. Baldwin for a
second opinion.” (Ex. 14).

In a later concurrence letter from claimant's attorney, Dr. Hanley agreed that claimant was not medically
stationary with regard to the December 15, 1998 left knee injury. (Ex. 15).

Claimant contends that Dr. Hanley has consistently opined that he is not medically stationary
with regard to his December 15, 1998 left knee injury. Claimant relies on Dr. Hanley's July 19, 1999
chart note to argue that he did not believe claimant was medically stationary at that time. According to
claimant, by concurring with Dr. Schilperoort's report, Dr. Hanley agreed only that he was medically
stationary from the arthroscopic procedure.

We find that Dr. Hanley's reports regarding claimant's medically stationary status have been
inconsistent. In early August 1999, Dr. Hanley concurred with Dr. Schilperoort's report, which said that
claimant's condition was medically stationary. (Exs. 7-7, 9, 10). Dr. Schilperoort was asked whether
continued treatment was reasonable and necessary and he replied:

"No further physical therapy is judged appropriate. The examinee is felt to have
reached medically stationary status in that there is no abnormal instability, range of
motion, strength or sensory aberrancy. The examinee is medically stationary from his
arthroscopic procedure as regards any industrial injury incurred.” (Ex. 7-7).

In response to a question whether claimants condition was medically stationary, Dr. Schilperoort
answered, "[yles, itis.” (Id.)

We do not agree with claimant's assertion that Dr. Schilperoort commented only on whether
claimant had recovered from surgery. Dr. Schilperoort stated that claimant did not need further
physical therapy and he felt claimant had reached medically stationary status because there was no
abnormal instability, range of motion, strength or sensory aberrancy. (Ex. 7-7).
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Although Dr. Hanley concurred with Dr. Schilperoort's report in August 1999, he explained on
September 3, 1999 that claimant was not medically stationary. (Ex. 13). On September 13, 1999,
however, Dr. Hanley indicated that he was "in general accordance” with Dr. Schilperoort's report and
he believed that, from a standpoint of surgery, claimant was medically stationary. (Ex. 14). Dr. Hanley
explained that claimant could be "considered medically stationary from the standpoint that I would not
recommend any further surgery.” (Id.) On September 30, 1999, Dr. Hanley signed a concurrence letter
from claimant's attorney, agreeing that claimant was not medically stationary with regard to the
December 15, 1998 left knee injury. (Ex. 15).

We find that Dr. Hanley's reports are not persuasive because they are inconsistent and lack
adequate explanation. Furthermore, even if we assume that Dr. Hanley was only agreeing with Dr.
Schilperoort that claimant was medically stationary from the surgery, we find that, for the following
reasons, Dr. Hanley's reports did not indicate that he expected further material improvement for
claimant's accepted left knee strain or left anterior cruciate ligament tear.

In his July 19, 1999 chart note, Dr. Hanley said that claimant had a "chronic anterior cruciate
ligament deficiency with a defect on his articular cartilage.” (Ex. 8). On September 13, 1999, Dr.
Hanley said that claimant's arthroscopic examination revealed "articular cartilage changes" that he
believed were causing claimant's residual symptoms. (Ex. 14).

The employer did not accept "articular cartilage changes.” Although the employer accepted a
left anterior cruciate ligament tear, Dr. Hanley's post-operative diagnosis was [lJarge chondral defect
medial femoral condyle with chronic anterior cruciate ligament tear. (Ex. 4-1). In his operative report,
Dr. Hanley explained that the "medial compartment of the knee showed areas of full thickness articular
cartilage loss off the medial femoral condyle with articular cartilage peeling noted.” (Id.) Thus, Dr.
Hanley's operative report indicates that claimant's articular cartilage changes were related to the "[lJarge
chondral defect medial femoral condyle[.]" The employer did not accept a chondral defect of the medial
femoral condyle. We note further that Dr. Hanley had concurred with Dr. Schilperoort's report that the
major contributing cause of claimant's symptoms was a "paracondylar fracture,” which Dr. Schilperoort
explained was a non-injury-based condition that involved "delamination of the superficial from the deep
surfaces of the articular cartilage surfaces.” (Ex. 7-6, -7, 9, 10).

With respect to claimant's accepted left knee strain and left anterior cruciate ligament tear, we
find no evidence in the record that any further material improvement was reasonably expected from
medical treatment, or the passage of time. We conclude that Dr. Hanley's reports do not establish that
claimant's continued symptoms were related to either of the accepted conditions. Rather, he explained
that "articular cartilage changes” were causing claimant's residual symptoms. (Ex. 14). We find that the
medically stationary status of claimant's non-accepted articular cartilage changes is irrelevant to the
premature closure determination. See Vicky L. Woodward, 52 Van Natta 796 (2000); Eugene I. Bisceglia, 52
Van Natta 404 (2000).

. The only other medical opinion is from Dr. Schilperoort. Claimant contends that the ALJ
properly refused to rely on Dr. Schilperoort's opinion because he did not believe that claimant had
sustained a work-related injury. Even if we discount Dr. Schilperoort's opinion for that reason, it does
not follow that his report is entitled to no weight whatsoever. See Kuhn v. SAIF, 73 Or App 768 (1985)
(because physician's report conflicted with the law of the case, his conclusion was discounted). Dr.
Schilperoort explained that claimant did not need further physical therapy and he had reached medically
stationary status in that there is no abnormal instability, range of motion, strength or sensory aberrancy.
(Ex. 7-7). On this record, we find that the preponderance of the medical evidence indicates that
claimant's left knee strain and left anterior cruciate ligament tear were medically stationary.
Consequently, we conclude that the August 13, 1999 Notice of Closure properly closed the claim.}

ORDER

The ALJ's order dated December 16, 1999 is reversed. The Order on Reconsideration's rescission
of the Notice of Closure is reversed. The AL]'s attorney fee award is reversed.

T At hearing, the employer‘s attorney noted that claimant had not requested a medical arbiter examination. (Tr. 1Q).
Under these circumstances, it is not necessary to remand this case to the ALJ for deferral pending receipt of a medical arbiter's
report. Compare Vicky L. Woodward, 52 Van Natta at 796; Katherine M. Tofell, 51 Van Natta 1845 (1998).
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In the Matter of the Compensation of
TONY D. HOUCK, Claimant
WCB Case No. 99-06589
ORDER ON REVIEW
G. Victor Tiscornia II, Claimant Attorney
Reinisch, Mackenzie, et al, Defense Attorneys

Reviewed by Board Members Haynes and Bock.
The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Stephen Brown's order that awarded temporary disability benefits through November 16, 1998. On

review, the issue is temporary disability. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact as summarized and supplemented herein.

Claimant has an accepted claim for bilateral carpal tunnel syndrome and left epicondylitis. The
Medical Review Unit has determined in an order dated November 16, 1998, that bilateral carpal tunnel
release surgery proposed by claimant's attending physician, Dr. Worland, is not reasonable or necessary
medical treatment. The November 16, 1998 order was affirmed by a Director's Proposed and Final
Order issued on March 24, 1999. (Ex. 67).

The employer closed claimant's claim by a March 12, 1998 Notice of Closure that found claimant
medically stationary on January 27, 1998. The closure was ultimately set aside as premature by an
Opinion and Order dated January 21, 1999. The Board affirmed the ALJ's order finding the claim
prematurely closed on July 21, 1999. (Ex. 75).

The employer reclosed the claim by a March 12, 1999 Notice of Closure that again found the
compensable conditions medically stationary on January 27, 1998. (Ex. 69).

CONCLUSIONS OF LAW AND OPINION

The AL]J found that the opinion of claimant's attending physician, Dr. Worland, established that
claimant was not medically stationary on January 27, 1998, the medically stationary date found by the
Order on Reconsideration. Relying on Thomas Suby, 50 Van Natta 1088 (1998), however, the ALJ found
that claimant was not entitled to temporary disability benefits following the November 16, 1998 Medical
Review Unit order finding that the carpal tunnel release surgery proposed by Dr. Worland was
inappropriate medical treatment. Consequently, the AL] modified the Order on Reconsideration to
award temporary disability benefits until November 16, 1998, the date of the Medical Review Unit order.

The employer argues that claimant is not entitled to temporary disability benefits following
January 27, 1998, because Dr. Worland based his opinion that claimant was not medically stationary at
that time solely on the belief that the proposed bilateral carpal tunnel surgery would improve claimant's
condition. Claimant responds by arguing that deference should be given to Dr. Worland as claimant's
attending physician and also notes that our order addressing the prior closure of this claim found Dr.
Worland's opinion more persuasive regarding the medically stationary issue than the opinions of Dr.
Jewell, Dr. Becker or Dr. McMahon.1

T we acknowledge the fact that we relied on Dr. Worland's opinion in our order regarding the first closure of this claim.
Tonty D. Houck, 51 Van Natta 1301 (1999). In that order, however, we declined to consider the Medical Review Unit order finding
the surgery unnecessary because it was not part of the reconsideration record in that case and therefore could not be considered
under ORS 656.283(7). In this proceeding regarding the later claim closure, the Medical Review Unit order is a part of the
reconsideration record and the order establishes that claimant's proposed surgery (and the basis for Dr. Worland's belief that
claimant was not medically stationary) was not reasonable and necessary. Under such circumstances, because the evidence in this
case differs from that in our prior order and supports a different conclusion, we find that the medically stationary date found in the
March 24, 1999 closure order is correct.
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In Thomas E. Suby, 50 Van Natta 718 (1998) (Suby I), and Thomas E. Suby, 50 Van Natta 1088
(1998) (Suby II), we addressed the relationship between a Director's order that found a surgery not
reasonable and necessary and the claimant's entitlement to temporary and permanent disability benefits
related to that surgery. We found that the Director's final determination that the surgery in question
was not reasonable and necessary broke the chain of causation between the accepted condition and any
disability associated with that surgery. Thus, we found the claimant not entitled to any disability
benefits related to the inappropriate surgery, whether those benefits were classified as procedural,
substantive, temporary, or permanent.

Dr. Worland did not agree that claimant was medically stationary as of January 27, 1998 based
only on his belief that the surgery would improve claimant's condition. The carpal tunnel surgery
proposed by Dr. Worland has been finally determined not to be reasonable or medically necessary
treatment for claimant's ‘compensable condition. Thus, pursuant to the holdings in Suby, the chain of
causation between the accepted condition and any disability associated with the proposed surgery has
been broken. Because the surgery is not appropriate, we do not find Dr. Worland's opinion regarding
the medically stationary issue persuasive. There is no other medical evidence that establishes that
claimant was not medically stationary on January 27, 1998. Under such circumstances, we find that
claimant is not entitled to temporary disability benefits following the January 27, 1998 medically
stationary date.

ORDER
The ALJ's order dated January 14, 2000 is reversed.

2 In similar cases where a claimant's medically stationary status is contingent upon undergoing recommended surgery,
we have held that a claim is not prematurely closed if a claimant refuses the surgery. E.g., Stephen L. Gilcher, 43 Van Natta 319,
320 (1991); Karen T. Mariels, 44 Van Natta 2452, 2453 (1992). However, if postponement (as opposed to refusal) of surgery is
beyond the claimant's control and the surgery is medically necessary for the compensable condition, we have held that the claim
was closed prematurely since, at closure, there was still a reasonable expectation for material improvement based on the surgery
recommendation. See Bill H. Davis, 47 Van Natta 219 (1995). On the other hand, where postponement of surgery is not beyond
the claimant's control, even if the surgery is medically necessary for the compensable condition, we have found claim closure
appropriate. See Ronald L. Clark, 50 Van Natta 2352 (1998), on recon 51 Van Natta 1365 (1999). The present case differs from those
cited above in that, regardless of claimant's control or lack of control over the postponement of the surgery, the surgery at issue
here has been determined not to be medically necessary. Under such circumstances, we are persuaded that claimant has not
established that he was not medically stationary on January 27, 1998. )
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In the Matter of the Compensation of
AUDREY J. BIGELOW, Claimant
Own Motion No. 99-0391M
OWN MOTION ORDER OF ABATEMENT AND POSTPONEMENT OF ACTION
Saif Legal Department, Defense Attorney

Claimant requests reconsideration of our July 18, 2000 Own Motion Order, in which we found
that, in light of the Medical Review Unit's (MRU) order, claimant was not entitled to temporary
disability compensation for an unauthorized and noncompensable surgery. Furthermore, we found that
claimant, through her counsel, acknowledged that she was not entitled to have her claim reopened
under the Board's Own Motion authority. By letter dated July 24, 2000, claimant's counsel notified the
Board that claimant has appealed the MRU's May 1, 2000, order pro se. (MRU File No. 12997).

Under such circumstances, we find it appropriate to withdraw our prior order and postpone
action until pending litigation on related issues has been resolved. Therefore, we defer action on this
request for own motion relief and request that the Director send to the Board a copy of the appealable
order(s) issued under ORS 656.327 regarding this medical services issue. Thereafter, the parties should
advise us of their respective positions regarding the effect, if any, the Director's decision has on
claimant's request for Own Motion relief.

IT IS SO ORDERED.
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In the Matter of the Compensation of
EDWARD M. JANUARY, Claimant
WCB Case No. 96-08893
ORDER ON REMAND
Carney, et al, Claimant Attorneys
Steven A. Wolf (Saif), Defense Attorney

This matter is before the Board on remand from the Court of Appeals. SAIF v. January, 166 Or
App 620 (2000). The court has reversed our prior order, Edward M. January, 49 Van Natta 1477 (1997),
that had reversed an Administrative Law Judge's (AL]'s) order that had upheld the SAIF Corporation's
denial of claimant's aggravation claim for a low back condition. In concluding that claimant had
established a compensable aggravation claim, we found that his attending physician's opinion (that
claimant's increased symptoms represented a temporary worsening of his compensable lumbar strain
condition) constituted an "actual worsening” under ORS 656.273(1). Relying on SAIF v. Walker, 330 Or
102 (2000), the court observed that a symptomatic worsening may meet the proof standard for an actual
worsening if a medical expert concludes that the "symptoms demonstrate the existence of a worsened
condition” and the Board determines that the expert's opinion is persuasive. Nonetheless, noting that
the attending physician had submitted two opinions (one supportive of a conclusion that claimant's
condition had actually worsened and another suggesting that claimant's condition constituted a waxing
and waning of symptoms), the court has determined that we must consider and decide whether the two
opinions were fatally inconsistent or explain our reasons for relying on one opinion notwithstanding the
other opinion. Consequently, the court has remanded for reconsideration.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Fact".
CONCLUSIONS OF LAW AND OPINION

Relying on the Court of Appeals’ decision in SAIF v. Walker, 145 Or App 294 (1996), the AL]
found that the evidence showed only a symptomatic worsening rather than a worsening of the
condition. . On this basis, the ALJ concluded that claimant had failed to establish an actual worsening
under ORS 656.273 and upheld SAIF's aggravation denial. Claimant sought Board review. On review,
we relied on the opinion of Dr. Kelly, claimant's attending physician, to find that claimant had
sustained an actual worsening. Specifically, we relied on Dr. Kelly's opinion that claimant's increased
symptoms represented a temporary worsening of claimant's compensable lumbar strain condition, to
conclude that claimant had sustained an actual worsening. On the basis of this reasoning, we reversed
the AL]'s order and set aside SAIF's aggravation denial. SAIF requested judicial review of our order.

The Court of Appeals, relying on SAIF v. Walker, 330 Or 102 (2000), noted that a symptomatic
worsening may meet the proof 