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In the Matter of the Compensation of
RICHARD A. COLCLASURE, Claimant
WCB Case No. 99-05436
CORRECTED ORDER ON REVIEW
Willner, Wren, et al., Claimant Attorney
VavRosky, et al., Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Mongrain's order that: (1) held
that the Hearings Division lacked jurisdiction over his hearing request regarding a "post-ATP"
Determination Order and penalties and attorney fees; (2) found that the Determination Order was void;
and (3) directed the self-insured employer to issue an Own Motion Notice of Closure. Claimant
contends that this matter must be remanded to the ALJ for a hearing regarding permanent disability.
On review, the issues are jurisdiction, remand, and potentially, permanent and temporary -disability,
penalties and attorney fees. We vacate and remand.

FINDINGS OF FACT

We adopt the AL]'s findings of fact.

CONCLUSIONS OF LAW AND OPINION

We begin by summarizing the procedural history of the claim. Claimant compensably injured
his low back in 1982. The claim was closed by a September 6, 1984 Determination Order that awarded
temporary disability and 10 percent unscheduled permanent disability. (Ex. 2). Pursuant to a 1987
stipulation, the parties agreed that: (1) claimant's compensable back condition had aggravated; (2)
claimant was awarded an additional 10 percent unscheduled permanent disability; and (3) claimant
would be referred for "whatever vocational assistance to which he is administratively entitled.” (Ex. 3-
5).

In a 1988 decision, the Director concluded that claimant was not eligible for vocational
assistance. A Hearings Division referee reversed the Director's decision and found claimant eligible for
vocational assistance. (Ex. 3-6). On Board review, we reversed the referee's decision and reinstated the
Director's order. Richard A. Colclasure, 42 Van Natta 2454 (1990). The Court of Appeals affirmed our
order, but the Supreme Court reversed and remanded. Colclasure v. Wash. County School Dist. No. 48-],
317 Or 526 (1993).

On June 28, 1994, following remand by the Supreme Court, we found that the Director's
decision denying vocational assistance violated former OAR 436-120-040. (Exs. 3; 4). Richard A.
Colclasure, 46 Van Natta 1246, on recon 46 Van Natta 1667 (1994). As a result of our order, claimant
received vocational services and successfully participated in an authorized training program (ATP).
Claimant began working as a hotel clerk/night auditor on September 14, 1998. Vocational services
ended on November 14, 1998 with completion of the ATP. (Exs. 7; 8).

On April 19 1999, claimant's attorney wrote to the employer's attorney inquiring about claim
closure following the ATP. (Ex. 9). An October 31, 2000 Determination Order awarded temporary
disability benefits from September 15, 1997 through September 14, 1998. Claimant requested
reconsideration. The request was denied on the ground that reconsideration was not mandatory. for
claims in which the worker was medically stationary on or before July 1, 1990. Claimant was directed to
refer his appeal from such a closure to the Hearings Division.

Claimant requested a hearing from the Determination Order seeking additional permanent and
temporary disability, penalties and attorney fees. Reasoning that claimant's aggravation rights had
expired in September 1989, the ALJ concluded that entitlement to any additional compensation fell
within the Board's "Own Motion" authority under ORS 656.278. Relying on Stanley W. Talley, 53 Van
Natta 214 (2001), the ALJ held that the Determination Order was void and the Hearings Division lacked
jurisdiction over the issues raised by claimant's hearing request. The ALJ also directed the employer to
issue a Notice of Closure. Claimant requested Board review of the ALJ's order.
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On review, claimant asserts that his entitlement to vocational assistance arose out of a "dry
aggravation” in 1987, prior to the expiration of claimant's aggravation rights. Claimant argues that
because his entitlement to vocational assistance arose prior to the expiration of his aggravation rights,
this matter is not within the Board's Own Motion jurisdiction. Claimant asserts that this matter should
be remanded to the ALJ to address permanent disability.

The employer contends that claimant's aggravation rights expired prior to the ATP and that,
under the Talley holding, the ALJ's decision is correct. In addition, the employer argues that claimant's
request for vocational services did not toll the five year aggravation period and that claimant's
aggravation rights continued to run and had expired by the time claimant began his ATP. On this basis,
the employer argues that claimant is not entitled to a hearing to challenge the closure of the claim.

This case presents unique facts. Claimant's request for vocational services was made in 1987,
prior to the expiration of his aggravation rights. Because of the litigation process, claimant's entitlement
to vocational assistance was not finally determined until 1994. The vocational assistance was not
completed until 1998.

We find the Talley case distinguishable for the following reasons. In Talley, after the claimant's
aggravation rights had expired, the carrier voluntarily reopened the claim for an ATP. Following
completion of the ATP, the carrier issued a Notice of Closure under ORS 656.268 with appeal rights.
We held that because the claimant's aggravation rights had expired, any additional compensation fell
under the Board's "Own Motion" authority pursuant to ORS 656.278. We reasoned that, because the
benefits voluntarily provided to the claimant were vocational assistance benefits, and because the
Board's "Own Motion" jurisdiction does not extend to vocational assistance, neither the Hearings
Division nor the Board had jurisdiction over the carrier's Notice of Closure issued under ORS 656.268.
We noted in a footnote that, under OAR 438-012-0055, the carrier was required to issue a Notice of
Closure of Own Motion claim with appeal rights.

Here, in contrast to Talley, the request for vocational benefits in this case was initiated well
before the expiration of claimant's aggravation rights. Claimant's disabling claim was first closed on
September 6, 1984. Thus, his 5-year aggravation rights expired on September 6, 1989. In 1987,
pursuant to the parties stipulation, claimant sought vocational assistance. That request was denied in
1988. Thereafter, claimant appealed that decision and continued to pursue his entltlement to vocational
benefits which culminated in his eventual award of such services.

Under such circumstances, we find the present situation distinguishable from Talley. We con-
clude, given the unique facts of this case, that claimant's request for vocational services was perfected
prior to the expiration of his aggravation rights. The parties continued to pursue the litigation over
claimant's entitlement to vocational services until the Director's 1988 denial of benefits was ultimately
and finally overturned on remand. The ATP that claimant completed in 1998 was based on claimant's
1987 request for vocational services. Because that request was made and the litigation regarding that
request was begun prior to the expiration of claimant's aggravation rights, we conclude that this matter
does not fall within the Board's "Own Motion" jurisdiction. Rather, we conclude that the closure of the
claim was proper under ORS 656.268(9) and that we have jurisdiction over the closure. 1

We now turn to the motion for remand. We may remand to the ALJ if the record has been
improperly, incompletely or otherwise insufficiently developed. ORS 656.295(5). Remand is appropriate
upon a showing of good cause or other compelling basis. Kienow's Food Stores v. Lyster, 79 Or App 416
(1986).

Here, because claimant's claim became medically stationary prior to July 1, 1990, the
recon51deratlon procedure created in 1990 does not apply. See Or Laws 1990 (Special Session), ch. 2,
section 54(3) Because the ALJ concluded that the Hearings Division lacked jurisdiction over this

1 we note that if we agreed with the employer that this matter fell within our "Own Motion" jurisdiction, a carrier could
limit the type of benefits available to a worker on claim closure merely by continuing vocational assistance appeals until after the
worker's aggravation rights had expired, even if the request for those benefits was initiated well before the expiration of the 5-year
aggravation period.

2 Section 54(3), provided in relevant part that: *Amendments by this 1990 Act to ... ORS 656.268(4), (5), (6), (7) and (8)
.- shall apply to all claims which become medically stationary after july 1, 1990."
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matter, a hearing was not held regarding the issues raised in claimant's hearing request. Under such
circumstances, claimant is entitled to a hearing regarding the issues raised in his hearing request.
Accordingly, we conclude that the record is not sufficiently developed. Thus, we find a compelling
basis to remand to the ALJ. o

Accordingly, the ALJ's order dated May 4, 2001 is vacated. This case is remanded to ALJ
Mongrain with instructions to reopen the record and conduct further proceedings consistent with this
order. Those proceedings may be conducted in any manner that the ALJ deems achieves substantial
justice. 3Thereafter, the ALJ shall issue a final appealable order reconsidering those issues raised at
hearing.

IT IS SO ORDERED.

3 Because we are remanding the case to the ALJ, we do not address the remaining issues. The parties may direct their
arguments regarding those issues to the ALJ on remand.

October 1, 2001 : Cite as 53 Van Natta 1369 (2001)

In the Matter of the Compensation of
RICHARD A. COLCLASURE, Claimant
Own Motion No. 01-0176M
OWN MOTION ORDER
Willner, Wren, et al., Claimant Attorney
VavRosky, et al., Defense Attorney

Reviewing panel: Members Biehl and Haynes.

Claimant requests review of the self-insured employer's May 15, 2001 Notice of Closure which
purported to close his claim with an award of temporary total disability from September 15, 1997
through September 14, 1998. We vacate the Notice of Closure. /

Claimant asserts that the employer's May 15, 2001 Own Motion Notice of Closure is a nullity
and argues that the October 31, 2000 Determination Order is the "correct and only closure order
appropriate in this case. Based on the following reasoning, we agree.

On today's date, we issued our order in WCB Case No. 99-05436. Specifically, we determined
that, given the unique facts of this case, claimant's request for vocational services was perfected prior to
the expiration of his 5-year "aggravation rights." Specifically, we reasoned that claimant's authorized
training program (ATP), which was completed in 1998, was based on his 1987 request for vocational
services. Because that request was made and the litigation was begun prior to the expiration of
claimant's "aggravation rights,” we concluded that the "post-ATP" claim closure did not fall within the
Board's "Own Motion" jurisdiction. Instead, we concluded that the closure of the claim by
Determination Order was proper under ORS 656.268(9).

In light of our decision in WCB Case No. 99-05436 (which is incorporated by this reference), the
employer's May 15, 2001 Own Motion Notice of Closure did not "close” any "reopened” Own Motion
claim. Thus, the employer's May 15, 2001 Own Motion Notice of Closure is vacated as a nullity.

IT IS SO ORDERED.
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In the Matter of the Compensation of
VIRGIL L. MATHIA, Claimant
WCB Case No. 00-08839
ORDER ON RECONSIDERATION
Floyd H. Shebley, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

The SAIF Corporation requests reconsideration of that portion of our September 7, 2001 order
that affirmed the Admmlstratlve Law Judge's (AL]'s) order that awarded an assessed attorney fee
pursuant to ORS 656. 382(1)

Orn reconsideration, SAIF first contends that we misinterpreted the ALJ's statement that "SAIF
does not dispute that claimant's attorney is entitled to an assessed fee pursuant to ORS 656.382(1)
should claimant prevail." (O&O at 4). SAIF argues that the AL] did not specifically reference "[on
claimant's contention that SAIF unreasonably refused to close claimant's new medical condition claim,]"
as we had stated in our initial order. (Order on Review at 2, 3). Rather, SAIF contends that the ALJ's
statement should be interpreted to mean that it did not contest entitlement to a fee under ORS
656.382(1) only if claimant prevailed on his theory that there had been an "unreasonable resistance to
compensation.” We disagree with SAIF's contention.

Although the ALJ's order did not specifically contain the words bracketed in our initial order,
the context of the order is supportive of our interpretation of the AL]'s statement. In this regard, we
note that, after describing SAIF's concession, the AL]J did not engage in any analysis of whether SAIF's
actions constituted an "unreasonable resistance to compensation.” Instead, directly after stating that
"SAIF does not dispute that claimant is entitled to a fee pursuant to ORS 656.382(1) should claimant
prevail," the ALJ proceeded to determine the amount of the fee pursuant to OAR 438-015-0010(4).
(O&O at 4). For that reason, the AL]J's statement and the context of that statement support a conclusion
that SAIF had conceded entitlement to a fee under ORS 656.382(1) if claimant prevalled on the
underlying "claim processing" issue (already determined by the ALJ in favor of claimant); i.e., that SAIF
had unreasonably refused to close claimant's new medical condition claim.

Secondly, SAIF argues that we misinterpreted its argument on review regarding ORS 656.382(1).
SAIF contends that it argued that it had not "resisted the payment of compensation” consistent with the
language of ORS 656.382(1). However, our initial order affirming the attorney fee was narrowly
directed at SAIF's concession at hearing, not at its contentions on Board review. In other words, we
acknowledge that SAIF contends on review that its conduct did not result in a resistance to the payment
of compensation. ‘Nonetheless, our decision is based on a conclusion that SAIF did not advance such a
challenge at hearing, nor did it contest the ALJ's statement regarding its position at hearing. In light of
such circumstances, we will not consider the challenge on review. We continue to adhere to that
reasoning on reconsideration.

Finally, SAIF contends that an ALJ's attorney fee award can be challenged on review even
though the amount of the fee was not challenged at hearing, citing Arthur C. Collier, 53 Van Natta 191-
(2001).

In Arthur C. Collier, an ALJ awarded the claimant attorney fees totaling $7,000 under ORS
656.386(1) for his attorney's.efforts in setting aside two compensability denials, A carrier requested
Board review, contending that the attorney fees awarded were excessive. The claimant argued that,
because he did not request a specific attorney fee at hearing, the carrier was not entitled to object to the
amount of the fees on review. We rejected the claimant's argument, reasoning that attorney fees were
an issue at hearing, and the carrier timely requested review of the AL]J's order. Therefore, we held that
the issue of the amount of attorney fees was properly before us. 53 Van Natta at 192, 193. Collier thus
involved an entirely different issue than that which is presented here. It did not involve a concession of
entitlement to an attorney fee at hearing and is distinguishable.

1 ors 656.382(1) provides, in pertinent part:

"If an insurer or self-insured employer refuses to pay compensation due under an order of an Administrative Law Judge,
board or court, or otherwise unreasonably resists the payment of compensation, * * * the employer or insurer shall pay
to the claimant or the attorney of the claimant a reasonable attorney fee as provided in subsection (2) of this section."
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Accordingly, we withdraw our September 7, 2001 order. On reconsideration, as supplemented
herein, we adhere to and republish our September 7, 2001 order. The parties' rights of appeal shall
begin to run as from the date of this order.

IT IS SO ORDERED.

Qctober 3, 2001 Cite as 53 Van Natta 1371 (2001)

In the Matter of the Compensation of
BRIAN K. DANIELS, Claimant
WCB Case No. 01-00034
ORDER ON REVIEW
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Marshall's order that found
that his claim for permanent partial disability benefits for his thoracic condition was barred by issue
preclusion. On review, the issue is issue preclusion.

We adopt and affirm the AL]J's order, with the following supplementation.

On review, claimant requests that we address various federal and state constitutional arguments
regarding 1995 legislative changes to ORS 656 Chapter 656 that prevented him from testifying about the
extent of his permanent partial disability. However, as the ALJ explained, because claimant did not
appeal the Board's May 25, 1999 Order on Review that ultimately affirmed a July 17, 1998 Order on
Reconsideration that awarded no permanent disability for the thoracic condition, that order is final.
Therefore, claimant may not relitigate the permanent disability issues decided by that order. That bar

on relitigation includes considering the constitutional arguments that claimant currently raises at Hearing
and on Review.l -

ORDER

The ALJ's order dated June 11, 2001 is affirmed.

1 We note that claimant is unrepresented. Because he is unrepresented, he may wish to consult the Workers'
Compensation Ombudsman, whose job it is to assist injured workers in workers’ compensation matters. He may contact the
Workers' Compensation Ombudsman at (503) 378-3351 or 1-800-0927-1271 (VITTY) (within the State of Qregon), or write to:

Workers' Compensation Ombudsman
Dept. of Consumer & Business Services
350 Winter St. NE, Room 160

Salem OR 97301-3878
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In the Matter of the Compensation of
LLOYD CARLTON, Claimant
» WCB Case No. 00-06066
SECOND ORDER ON RECONSIDERATION
Ransom & Gilbertson, Claimant Attorney
Schwabe, et al., Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

The insurer has requested reconsideration of that portion of our September 13, 2001 Order on
Reconsideration that affirmed an Administrative Law Judge's (AL]) order that awarded a $4,000 attorney .
fee for the insurer's unreasonable discovery violation. In reaching our conclusion, we determined that,
although the ALJ had jurisdiction to consider claimant's request for temporary disability, the AL] was
not authorized to award temporary disability in light of claimant's failure to timely seek reconsideration
of a Determination Order that had declined to reclassify a nondisabling claim as disabling. The insurer
asserts that our order contradicts the Board's prior decision of Jay Pitman, 45 Van Natta 1782 (1993).1
After considering the insurer's arguments, we continue to adhere to our prior order with the following
supplementation. ’

As noted in our prior order, claimant's request for hearing identified the issues of claim
reclassification, temporary disability, penalties for allegedly unreasonable claims processing and failure
to provide discovery, reimbursement for prescriptions and mileage, and attorney fees.2 Although we
determined that the ALJ lacked authority to consider the reclassification issue, we nonetheless concluded
that the AL] was authorized to consider the temporary disability issue. Reasoning that the
penalty/attorney fee matter for an alleged discovery violation was not the "sole issue,” we thus
concluded that the ALJ had jurisdiction to consider the penalty/attorney fee issue. Contrary to the
insurer's assertion, our prior order is not contradicted by Pitman.

In Pitman, the claimant began missing work after his claim had been accepted as nondisabling.
The employer did not commence payment of temporary disability but did seek a Determination Order
regarding the disabling/nondisabling status of the claim. Thereafter, the claimant requested a hearing
seeking temporary disability. Reasoning that the "actual issue" was claim classification, and considering
that the Department had not yet issued its Determination Order, the Board held it did not have original
jurisdiction to consider whether the claim was disabling or nondisabling.3 Pitman, 45 Van Natta at 1784.

Here, unlike Pitman, we do not view the "actual issue" as only "claim classification.” Rather, the
issues also included temporary disability, medical services, penalties, and attorney fees. Thus Pitman is
distinguishable. In any event (as explained below), to the extent that Pitman is inconsistent with Alfredo
Martinez, 49 Van Natta 67 (1997) and its progeny, Pitman has been disavowed sub silentio.

Subsequent to Pitman, the Board issued its decision in Martinez. There, the claimant requested a
hearing (rather than reconsideration) seeking entitlement to temporary disability for a time period not
included in a Notice of Closure. The carrier requested dismissal of claimant's request for hearing for
"lack of jurisdiction.” Relying on SAIF v. Roles, 111 Or App 597, 601 rev den, 314 Or 391 (1992) (a
tribunal has subject matter jurisdiction if it has the authority to make an inquiry into the dispute), we
reasoned that entitlement to temporary disability was "a matter concerning a claim," and concluded that
the Hearings Division/Board retained jurisdiction over the temporary disability issue pursuant to ORS
656.283(1). Martinez, 49 Van Natta at 68. Consequently, we declined to dismiss the request for hearing
for "lack of jurisdiction." '

1 on September 17, 2001, claimant filed a petition for judicial review of the Board's September 13, 2001 order.
Nevertheless, because that order remains within 30 days of its issuance, the Board retains jurisdiction under ORS 656.295(8) to
issue an Order on Reconsideration further considering this case. See Haskell Corporation v. Filippi, 152 Or App 117 (1998); SAIF v.
Fisher, 100 Or App 288 (1990); Duane A. Ferren, 53 Van Natta 1016 (2001); Marietta Z. Smith, 51 Van Natta 731 fn 1 (1999).

2 The reimbursement for prescriptions and mileage, as well as the unreasonable claim processing issues were resolved
before the hearing through the parties' stipulated settlement.

3 The Board also noted it lacked jurisdiction to determine entitlement to temporary disability. Pitman, 45 Van Natta at
1783.
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. We further concluded that, under the circumstances presented, an award of temporary disability
may result in an overpayment. Relying on Lebanon Plywood v. Seiber, 113 Or App 651 (1992) (entitlement
to temporary disability pursuant to ORS 656.210 and 656.212 is determined at the time of claim closure),
we reasoned that the Hearings Division/Board lacked authority to create such an overpayment.
Martinez, 49 Van Natta at 68-69. Consequently, we reversed the ALJ's award of temporary disability
benefits. In doing so, we specifically noted that the Hearings Division/Board's lack of authority to
award temporary disability did not divest the Hearings Division/Board of jurisdiction over the dispute.
Martinez, 49 Van Natta at 68.

Consistent with our holding and rationale in Martinez, our decisions in Carmen Mendoza, 51 Van
Natta 1986 (1999) and Roberta F. Bieber, 49 Van Natta 1541 (1997) are based on a lack of authority to
award temporary disability benefits, as opposed to a lack of jurisdiction to consider the issue. Thus, in
accordance with the reasoning expressed in those decisions, we continue to hold that the ALJ in this
case retained jurisdiction over the temporary disability issue and, as such, was authorized to award an
attorney fee for the insurer's discovery violation.

Accordingly, our prior orders are withdrawn. On reconsideration, as supplemented and
modified herein, we adhere to and republish our September 13, 2001 order. The parties' rights of
appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

October 3, 2001 Cite as 53 Van Natta 1373 (2001)

In the Matter of the Compensation of
MAZOUZ A. FATTOM, Claimant
WCB Case No. 01-00545
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of those portions of Administrative Law Judge (AL]) Mills' order that:
(1) reduced claimant's scheduled permanent disability award for loss of use or function of the right hand
from 18 percent (27 degrees), as awarded by an Order on Reconsideration, to zero; and (2) reduced
claimant's unscheduled permanent disability award for a low back injury from 27 percent (86.4 degrees),
as awarded by the Order on Reconsideration, to 15 percent (48 degrees). On review, the issues are
scheduled and unscheduled permanent disability. We modify in part and affirm in part.

FINDINGS OF FACT
We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Scheduled Permanent Disability

We adopt and affirm the AL]J's conclusion and reasoning regarding this issue.

Unscheduled Permanent Disability/ Adaptability

With regard to unscheduled permanent disability, the only dispute concerns the adaptability
factor. The ALJ concluded that claimant's adaptability factor should be 2, instead of 6, as found by the
Order on Reconsideration. This modification resulted in a reduction in claimant's unscheduled award
from 27 to 15 percent.

~ In reaching his conclusion regarding claimant's adaptability, the AL] reasoned that, although
claimant's regular work was heavy, he was not able to perform heavy work for a period exceeding five
years prior to the closure of his claim due to modification of his job because of a previous compensable
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injury. - Based on this reasoning, the ALJ concluded that the Order on Reconsideration improperly
concluded that claimant's base functional capacity (BFC) was heavy. Instead, the ALJ] found that
claimant's BFEC should be medium.

Claimant argues that, under the disability rating standards, the BFC must be determined by use
of the DOT strength category for the most physically demanding job performed in the five years prior to
claim closure. On this basis, claimant argues that, in determining the BFC, the AL] was required to use
the strength category from the DOT. We agree.

Pursuant to OAR 436-035-0310(4) (WCD Admin. Order 98-055), Base Functional Capacity (BFC)
is the most current of:

"(a) The highest strength category assigned in the DOT for the most physically
demanding job that the worker has successfully performed in the five (5) years prior to
date of issuance. When a combination of DOT codes most accurately describes a
worker's duties, the highest strength for the combination of codes shall apply; or

"(b) A second-level physical capacity evaluation as defined in OAR 436-010-0005 and 436-
009-0020(30) performed prior to the date of the on-the-job injury; or

"(c) For those workers who do not meet the requirements pursuant to OAR 436-035-

- 0300(3), and who have not had a second-level physical' capacity evaluation performed
prior to the on-the-job injury or disease, their prior strength shall be based on the
worker's job at the time of injury.

"(d) Where a worker's highest prior strength has been reduced as a result of an injury or
condition which is not an accepted Oregon workers' compensation claim the Base
Functional Capacity shall be the highest of: .

"(A) The job at injury; or

"(B) A second-level physical capacities evaluation as defined in OAR 436-010-0005 and
436-009-0020(27)(a)(b) performed after the injury or condition which was not an accepted
Oregon workers' compensation claim but before the current work related injury.

Based on the language of the rule, the BFC must be determined based on the DOT strength
category for the most physically demanding job that the worker has successfully performed in the five
years prior to date of closure, or on a second-level physical capacity evaluation performed prior to the
injury, unless the worker's highest prior strength has been reduced as a result of an injury or condition
which is not an accepted Oregon workers' compensation claim. !

Here, because claimant's highest prior strength was reduced by a previous compensable injury,
the AL] was not permitted to use the actual job at injury that claimant was performing to determine
claimant's BFC. Instead, because there is no second-level physical capacities evaluation performed prior
to the date of the injury, the DOT strength category determines the BFC.

The DOT for the job claimant was performing in the five years prior to closure was for the job of
medical equipment repairer (DOT 639.281-022). The strength category for this DOT code is heavy.
Thus, pursuant to OAR 436-035-0310(4)(a), the Order on Reconsideration correctly determined that
claimant's BFC was heavy. See Timothy M. Morris, 51 Van Natta 969 (1999) (the standards require that
the BEC be determined by the DOT).

The AL]J determined that claimant's residual functional capacity (RFC) was medium/light, relying
on Dr. Rosenbaum, claimant’s attending physician at the time of claim closure. Dr. Rosenbaum released
claimant to work with restrictions of no lifting more than 50 pounds with some additional restrictions
including pushing, pulling, lifting and carrying. (Ex. 19). Dr. Rosenbaum indicated that the physical

‘ 1 There is no contention that claimant did not meet the SVP training time requirements of OAR 436-035-0300(3). Thus,
OAR 436-035-0310(4)(d) does not apply.
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capacities form filled out by Dr. Stephens, claimant's previous attending physician, contained reasonable
modifications. (Ex. 22). These included occasional bending, squatting, climbing and twisting and no
crawling, occasional lifting of 26 to 50 pounds and regular lifting of 11 to 25 pounds. (Ex. 20). We find
no persuasive reason not to defer to Dr. Rosenbauin’'s opinion regarding claimant's impairment. See
Weiland v. SAIF, 64 Or App 810 (1983) (we generally defer to the treating physician absent persuasive
reasons to the contrary). Based on this evidence, we agree with the ALJ] that claimant's RFC is
medium/light. Thus, comparing claimant's BFC of heavy and his RFC of medium/light, we conclude
that claimant's adaptability factor is 4 pursuant to OAR 436-035-0310(6).

The age (1) and education (2) values are added to equal 3. See OAR 436-035-0280(4). This
number is multiplied by the adaptability factor of 4 to equal 12. OAR 436-035-0280(6). This is added to
claimant's impairment value of 9 to equal 21 percent unscheduled permanent disability. OAR 436-035-
0280(7).

Because our order results in increased compensation, claimant's counsel is entitled to an out-of-
compensation attorney fee equal to 25 ercent of the increased compensation created by the order (the 6
percent difference between the ALJ's 15 percent award and our 21 percent award) not to exceed $6,000.
ORS 656.386(2); OAR 438-015-0055(2). In the event that all or any part of this compensation resulting
from this order has already been paid to claimant, claimant's attorney may seek recovery of the fee in
the manner prescribed in Jane A. Volk, 46 Van Natta 681, on recon 46 Van Natta 1017 (1994), aff'd on other
grounds Volk v. America West Airlines, 135 Or App 565 (1995), rev den 322 Or 645 (1996).

ORDER

The ALJ's order dated April 24, 2001 is modified in part. In lieu of the Order on
Reconsideration's and ALJ's award of unscheduled permanent disability, claimant is awarded 21 percent
(67.20 degrees) unscheduled permanent disability. Claimant's attorney is awarded 25 percent of the
increased compensation awarded by this order (the 6 percent difference between the ALJ's 15 percent
award and our 21 percent award) not to exceed $6,000, payable directly to claimant's counsel. In the
event that all or any part of this compensation has already been paid to claimant, claimant's attorney

may seek recovery of the fee in the manner prescribed in Jane Volk. The remainder of the order is -
affirmed.

QOctober 3, 2001 Cite as 53 Van Natta 1375 (2001)

In the Matter of the Compensation of
MARK W. GOLDEN, Claimant
WCB Case No. 01-00768
ORDER ON REVIEW
Willner, et al., Claimant Attorney
Sather, et al., Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Meyers. Member Meyers chose not to sign the
order. :

, The insurer requests review of Administrative Law Judge (ALJ]) Peterson's order that: (1) set
aside its "de facto" denial of claimant's low back injury claim; and (2) assessed a penalty for the
insurer's allegedly unreasonable claim processing. On review, the issues are compensability and
penalties.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ] set aside the insurer's denial of claimant's low back injury claim, finding that a
preponderance of the evidence established that an alleged lifting incident on October 10, 2000 was the
major contributing cause of claimant's lumbosacral strain and resulting need for treatment and disability
under ORS 656.005(7)(a)(B). Among the insurer's contentions on review is that the medical opinions of
Drs. Rosenbaum and Williams were based on an inaccurate history. See Miller v. Granite Construction Co.,
28 Or App 473, 476 (1977) (medical opinions that are not based on a complete and accurate history are
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not. persuasive). Specifically, the insurer argues that those physicians were unaware that claimant did
not completely recover from noncompensable low back surgery on February 14, 2000. The insurer cites
testimony from claimant's coworkers (Tenenholz and McClure) that claimant had continuing difficulties
after the February 2000 low back surgery with good days and bad days and continued low back pam and
limping. (Trs. 44, 52).

Dr. Rosenbaum reported a history that, after the February 2000 surgery, claimant returned to
work in 10 days but had residual stiffness in the low back as well as some numbness in the left leg with
prolonged standing. (Ex. 15-1). At hearing, claimant testified he had soreness in the back after the
surgery where the incision was made, but no pain. (Tr. 11). Claimant also testified that, post-
operatively, he would experience residual numbness in the left leg after prolonged standing. (Tr. 17).
Having compared claimant's testimony with the history Dr. Rosenbaum received, we conclude that they
are sufficiently compatible.

Dr. Williams received a history that claimant was relieved of back and lower extremity pain after
his operation in February 2000 and was not having chronic back and left lower extremity pain. (Ex. 25-
2). Again, this was reasonably consistent with claimant's testimony that the surgery relieved his pain.

We recognize that the testimony of Tenenholz and McClure indicates that claimant was perhaps
having more difficulty than he testified to or told the physicians. However, claimant's testimony
indicates that he was not symptom free after the February 2000 surgery. Moreover, claimant did return
to regular work after the February 2000 surgery and did not seek medical treatment between the
February 14, 2000 surgery and October 17, 2000, after the disputed lifting incident.

Having reviewed this record, we are not persuaded that claimant had significant medical
problems in the period after the surgery and before the October 10, 2000 lifting incident. Moreover, we
are persuaded that Drs. Rosenbaum and Williams had a sufficiently accurate understanding of claimant's
medical history such that their medical opinions should not be discounted on this basis.

The insurer also argues that those doctors were not aware of claimant's deer and elk hunting
activities shortly before the alleged October 2000 injury. While neither doctor was informed of those
activities, the record does not establish that claimant was injured or experienced any physical problems
as a result of his hunting activity. Thus, we conclude that the physicians' lack of knowledge of this
activity does not render their opinions unpersuasive.

In conélusion, we-agree with the AL]'s decision to set aside the "de facto” denial. Accordingly,
we affirm.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,998, payable by the insurer. In reaching
this conclusion, we. have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief and counsel's statement of services), the complexity of the issue, and the
value of the interest involved.

ORDER

The ALJ's order dated April 27, 2001 is affirmed. For services on review, claimant's attorney is
awarded as assessed fee of $1,998, to be paid by the insurer.
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In the Matter of the Compensation of
" JESUS ROJAS, Claimant
WCB Case No. 00-05788
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Scott Monfils, Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Biehl. Member Biehl dissents.

Claimant requests review of Administrative Law Judge (ALJ) Brazeau's order that: (1) upheld
the self-insured employer's denial of his injury claim for a low back condition; and (2) declined to assess
penalties for allegedly unreasonable claim processing. On review, the issues are compensability and
penalties.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ first determined that the employer's denial encompassed both legal and medical
causation. The AL]J then found that claimant had failed to estabhsh the occurrence of an injurious work
event. Consequently, the AL] upheld the denial.

The express language of the employer's July 27, 2000 denial stated that "[blased upon the
information in our file, we are hereby denying your claim on the grounds that your work activity at [the
employer] was neither a material nor the major contributing cause of your low back condition * * *."
(Ex. 18). Under such circumstances, we find that the denial denied both legal and medical causation.
See Arthur A. Conner, 52 Van Natta 649 (2000) (denial on the basis that the injury was not "caused by,"
nor did it "arise out of" claimant's employment sufficiently denied legal and medical causation).

The dissent argues, based on a sparse colloquy at hearing, that the parties agreed to limit the
issue to "medical causation." (Tr. 2). However, after reviewing the entire transcript, it is readily
apparent that the parties proceeded to present, without objection as to relevance, testimony directed
almost entirel)i at the issue of legal causation; i.e., whether claimant sustained an on-the-job injury on
June 16, 2000.

"Parties to a workers' compensation proceeding may, by express or implicit agreement, try an
issue that falls outside the express terms of a denial.” Weyerhaeuser Co. v. Bryant, 102 Or App 432, 435
(1990); Shawn K. Flohr, 52 Van Natta 1346 n1 (2000); see Gary M. Emmerson, 49 Van Natta 1080 (1997).

1 See, eg., Tr.7:
"Q: [By claimant's counsel] Okay. When did you notice you had any symptoms in your back?
: [By dlaimant] It was on the 16th of June, the same day that I was injured.
: Okay, but approximately what time?
: It would've been that time, about from 12:30-12:30.
: Okayf And did you tell anyone that you had back pain at that time?
: Yes, the person that was on the side of me.

: Okay. And who was that person?

0 o » o0 o o »

: His name was Rafael."
And see Tr. 13:

"Q: {By employer's counsel] [Claimant,] doesn't {the employer] have a rule that you are supposed to report injuries right away if
they happen at work?

A: [By claimant] Yes, I did know that, but I did not report.

Q: When you claim you injured yourself on June 16th you did not tell any of your supervisors about an injury, did you?

A:No."
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Thus, assuming for the sake of argument that the parties' opening statements could be interpreted as an
indication that "legal causation” of claimant's injury claim was not disputed, the parties’ subsequent
presentation of evidence bearing directly on the legal causation issue (without objection from either
party) supports a conclusion that the parties agreed to litigate the issue.

On the merits of the compensability dispute, we adopt and affirm the ALJ's reasoning and
conclusion that claimant has not met his burden of proving that he was injured at work. We likewise
agree with the ALJ's decision not to assess a penalty for unreasonable claim processing. Consequently,
we affirm the AL]J's order.

ORDER
The ALJ's order dated March 29, 2001 is affirmed.
Board Member Biehl dissenting.

I disagree with the majority's conclusion that claimant failed to establish the compensability of
his low back condition. Therefore, I respectfully dissent.

Claimant contends that: (1) the employer's denial did not encompass "legal "causation;" and (2)
the parties expressly agreed to limit the litigation to medical causation. Thus, claimant asserts that the
denial cannot be upheld on the basis that he had failed to establish "legal causation. 11 agree.

Carriers are bound by the express language contained in their denials. See Tattoo v. Barrett
Business Services, 118 Or App 348 (1993). Here, the employer expressly denied that claimant's work
activities were the cause of his low back condition. The employer did not expressly deny that claimant
was involved in potential causal work activities; i.e., pulling lumber from the green chain. Thus, while
the express terms of the employer's denial denied that claimant's work activities caused his low back
condition (medical causation), the language of the denial did not challenge that claimant was engaged in
potentially causal work activities (legal causation). Consequently, I conclude that the employer's denial
did not encompass legal causation.

The majority relies on Arthur A. Conner, 52 Van Natta 649 (2000), to conclude that the
employer's denial encompassed both legal and medical causation. In Conner, the claimant argued that a
denial stating the "injury was not caused by your employment, nor did it arise out of your employment"
encompassed only the issue of "course and scope” (legal causation). There, however, the Board
specifically noted that the express issue at hearing was "compensability,” not "course and scope.” Id.
Reasoning that "compensability” includes "medical causation,” the Board rejected the claimant's
argument. Id. Here, unlike Conner, the issue at hearing was "medical causation,” not "compensability."
Additionally, unlike Conner, the employer's denial did not use the term "arise out of." Rather, it simply
stated that claimant's "work activity” did not cause his low back condition. Consequently, I find Conner
distinguishable.

In any event, even if I found Conner controlling, I would find (from the parties' express
statement of the issues to the ALJ) that the "legal causation" issue was "waived." In Clifford D. Cornett, -
51 Van Natta 1430 (1999), we held that a penalty issue raised in the pleadings had been waived when
the claimant's counsel expressly stated that compensability and responsibility were the only issues.
Here, like Cornett, the employer's counsel expressly agreed that the only issues were medical causation,
penalties, and attorney fees. (Tr. 2). Consequently, considering the "totality of the circumstances,”
even if I assume that the denial encompassed "legal causation,” I conclude the employer waived that
© issue. See Wright Schuchart Harbor v. Johnson, 133 Or App 680, 688 (1995), on remand Connie M. Johnson,
48 Van Natta 239 (1996) (whether a "waiver” has occurred must be ascertained from the "totality of the
circumstances"); Valerie Barbeau, 49 Van Natta 1189, 1190 (1997) (carrier waived its right to assert a
medical causation defense when carrier's attorney expressly agreed that the only issues were timeliness,
penalties, and attorney fees).

1 "Legal causation” is established by showing that a claimant engaged in potentially causal work activities; whether those
work activities caused claimant's condition is a question of "medical causation.” See Harris v. Farmer's Co-Op Creamery, 53 Or App
618, 621 (1981); Gary W. Emmerson, 49 Van Natta 1080, 1081-2 (1997).
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Having concluded that "legal causation” was not a viable issue at hearing, I further conclude
that, it was fundamentally unfair for the ALJ to uphold the denial of claimant's low back condition
based on claimant's failure to prove "legal causation.” See Terry Hickman, 48 Van Natta 1073 (1996) (to
decide a case on a basis different than what was litigated at the hearing is fundamentally unfair).
Consequently, I disagree with the AL]'s decision to go beyond the express issue (medical causation)
presented by the parties for resolution. See generally Birrer v. Principal Financial Group, 172 Or App 654
(2001). : ’ ,

The majority concludes that because claimant presented testimony directed toward 'legal
causation,” he thereby implicitly agreed to litigate an issue otherwise outside the express terms of the
denial. While I agree that claimant testified at some length about the onset of his symptoms, I view that
testimony as necessary to establish medical causation, not as an implicit agreement to litigate "legal
causation.” The opinions of Drs. Grady and McColl rest, in part, on a history that claimant's back pain
began during his work activities. (Exs. 30; 31). Consequently, claimant's testimony regarding the onset
of back pain at work was necessary to show that the medical opinions of Drs. Grady and McColl were
based on complete information. See Miller v. Granite Construction Co., 28 Or App 473, 476 (1977)
(medical opinions based on incomplete information are not persuasive).

Without such testimony, the opinions of Drs. Grady and McColl lack the foundation to link
claimant's condition to his work on the "green chain.” In other words, without claimant's testimony
(like that set forth by the majority in footnote 1) about the onset of his back pain, the opinions of Drs.
Grady and McColl are legally insufficient to establish compensability. In these circumstances, 1 cannot
understand how the majority concludes that claimant's testimony about the onset of his back pain
constitutes an implied agreement to litigate an issue that was clearly beyond the parties' express
statement of the issues to the AL].2

I turn to the merits of compensability. The record contains the opinions of two physicians, Drs.
Grady and McColl, regarding the cause of claimant's low back condition.3 Both physicians opined that
claimant's work activity on the green chain was the major contributing cause of his low back pain and
herniated disc.condition. (Exs. 30; 31). Their opinions are not contested. Consequently, I conclude that
claimant has established compensability of his low back condition.

I now address claimant's request for penalties. Under ORS 656.262(11)(a), if a carrier
unreasonably delays or unreasonably refuses to pay compensation, the carrier shall be liable for an
additional amount up to 25 percent of the amount then due. Here, the uncontested medical evidence
established that claimant's work activity on the green chain was the major contributing cause of his low
back pain and herniated disc condition. Nonetheless, the employer denied compensability only on
"medical causation" grounds. Under these circumstances, I conclude that the employer had no
legitimate doubt as to the compensability of claimant's low back condition. See International Paper Co. v.
Huntley, 106 Or App 107 (1991); Brown v. Argonaut Ins., 93 Or App 588, 591 (1988). Consequently, the
insurer unreasonably refused to pay compensation under the terms of ORS 656.262(11)(a).

Accordingly, I would reverse the ALJ's order, set aside the employer's denial, remand the claim
to the employer for processing according to law, and award claimant a 25 percent penalty pursuant to
ORS 656.262(11)(a) based upon compensation due as of the date of hearing.

21am particularly troubled by the majority's comment that evidence it characterizes as "directed almost entirely at the
issue of legal causation" was presented without "objection as to relevance.” Pursuant to ORS 656.283(7), an AL] "is not bound by
common law or statutory rules of evidence[.]" Consequently, ALJs (when faced with a relevancy objection) usually admit the
evidence, and consider the objection as "going to the weight" of the proffered evidence. As a further consequence, practitioners in
this forum voice objections much less frequently than in court. I also note that objections (regardless of the forum) disrupt the flow
of information to the fact finder. Such disruptions (although legally supportable) can have a negative effect in the mind of the fact
finder. Consequently, whether in this forum or in court, practitioners (as part of the trial strategy) must balance the legal
correctness of an objection against any negative effect such objection may have on the fact finder. As a result, practitioners do not
usually object to evidence that does little harm to the cause being presented. In other words, if the proffered evidence "does not
hurt, " the party against whom the evidence is offered does not object to it. In light of all this, I believe the majority reads too
much into testimony that was presented without objection.

3 Dr. McColl was the initial treating physician. Dr. Grady took over claimant's care after Dr. McColl changed clinics.
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In the Matter of the Compensation of
TERRY A. WOOLFOLK, Claimant
Own Motion No. 01-0214M
OWN MOTION ORDER

Reviewing Panel: Members Biehl and Haynes.

The self-insured employer has submitted claimant's request for temporary disability
compensation for an upper extremity condition. Claimant's aggravation rights have expired.

We may authorize, on our Own Motion, the payment of temporary disability compensation
when there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or
other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the
payment of compensation from the time claimant is actually hospitalized or undergoes outpatient
surgery. Id.

The employer initially agreed that claimant met the necessary criteria for reopening under the
Board's Own Motion authority pursuant to ORS 656.278. Consequently, the employer recommended
reopening of the claim.

Thereafter, the employer submitted a medical report from Dr. Dodds, claimant's attending
physician. Reporting that claimant’s current condition continued to improve, Dr. Dodds recommended
deferral of the recommended surgery for at least six weeks.

Finally, the employer submits a September 2001 chart note from Dr. Dodds. Reporting that "it
seems still reasonable to defer consideration of operative intervention at this point,” Dr. Dodds states
that claimant is "in agreement with this assessment.” Claimant has not challenged Dr. Dodds' reports
or the employer's representations.1 :

In light of these circumstances, the record does not establish that claimant currently requires
surgery or hospitalization. As a result, even assuming that claimant's current condition is causally’
related to his compensable injury, we are not presently authorized to grant his request to reopen the
claim.

f

Accordingly, we deny the current request for Own Motion relief. Id. Claimant's entitlement to
medical expenses under ORS 656.245 is not affected by this order.

IT IS SO ORDERED.

1 We note that the employer acknowledges its continuing obligation to process any future Own Motion claim arising from
a surgery and/or hospitalization regarding claimant's compensable condition.
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In the Matter of the Compensation of
TAMARA S. HILL, Claimant
WCB Case Nos. 00-09714, 00-07668 & 00-05330
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
Johnson, Nyrburg & Andersen, Defense Attorney

Reviewing Panel: Members Meyers, Bock, and Biehl. Member Biehl chose not to sign the
order. ‘

Claimant requests review of that portion of Administrative Law Judge (AL]) Lipton's order that:
(1) upheld the insurer's denial of her aggravation claim for a right knee condition; (2) upheld the
insurer's partial denial of her "mnew medical condition” claim for patellofemoral instability, inferior
surface tear of the posterior horn of the medial meniscus, post-traumatic chondromalacia, anterior
cruciate ligament shrinkage/medial retinacular reefing and chronic synovitis; and (3) affirmed an Order
on Reconsideration that did not award any permanent disability. The insurer cross-requests review of
that portion of the ALJ's order that awarded interim compensation from June 30, 2000 through July 28,
2000, and from September 1, 2000 through March 8, 2001. On review, the issues are aggravation,
compensability, interim compensation and extent of permanent disability. We reverse in part and affirm
in part.

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following changes. In the second paragraph on
page 3, we change the first sentence to: "Claimant returned to Dr. Cook on July 16, 1999." In the
second paragraph on page 4, we change the date in the second sentence to "February 5, 1998." In the
fourth paragraph on page 4, we change the date in the first sentence to "June 11, 1998." On page 4,
after the first sentence of the fifth paragraph, we add the following: "Dr. Sedgewick diagnosed anterior
cruciate ligament laxity, patellofemoral pain and malalignment.”

CONCLUSIONS OF LAW AND OPINION

We adopt and affirm the portions of the ALJ's order pertaining to extent of permanent dlsablhty,
scope of acceptance and compensability.

Perfection of Aggravation Clajm/lnterim Compensation

The ALJ found that the information from Dr. Cook in June 2000 that authorized time loss and
explained that claimant's work limitations precluded her work as a flagger was sufficient to require the
insurer to pay interim compensation. The ALJ] awarded interim compensation from June 30, 2000
through July 28, 2000, and from September 1, 2000 through March 8, 2001.

The insurer argues that claimant failed to perfect the aggravation claim and, therefore, she is not
entitled to interim compensation. According to the insurer, the information from Dr. Cook did not
establish that claimant had sustained an "actual worsening" or that her condition was attributable to the
original accepted injury. :

Claimant responds that she met all the requirements to perfect an aggravation claim, including
written medical evidence from Dr. Cook establishing that she had suffered a worsened condition
attributable to the compensable injury.

We briefly review claimant's right knee problems. On December 1, 1994, claimant had surgery
for a right knee lateral meniscal tear and anterior cruciate ligament (ACL) disruption. (Ex. A) On
January 13, 1995, an ACL reconstruction was performed. (Ex. B).

On March 19, 1996, claimant, a flagger, compensably injured her right knee when she had to
jump out of the way of a car. (Ex. 2). On November 4, 1996, a stipulation and order was approved in
which the parties agreed that the insurer would accept a right knee strain related to the March 1996
injury. (Exs. 6, 7).

1 Our citations refer to the exhibit file for WCB Nos. 00-05330 and 00-09714.
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Claimant continued to have right knee problems and she requested authorization for
arthroscopic surgery and a possible lateral retinacular release. (See Ex. 11). On January 14, 1998, the
insurer denied a claim for post reconstruction of the right knee ACL, interior knee pain and her current
need for surgery. (Ex. 9). The denial was amended to include chondromalacia of the patella. (Ex. 10).
Claimant requested a hearing on the denials. On February 24, 1998, a stipulation and order was
approved in which the insurer authorized the proposed surgery and claimant’s requests for hearmg were
dismissed with prejudice. (Ex. 11). No additional conditions were accepted.

On March 5, 1998, Dr. Cook performed an arthroscopy with partial medial meniscectomy,
patellar shave and lateral retinacular release. (Ex. 12). He diagnosed traumatic chondromalacia patella
and posterior horn tear of the medial meniscus. (Id.)

Dr. Sedgewick performed additional right knee surgery on December 1, 1998, which was
described as arthroscopic ACL shrinkage and medial retinacular reefing and a chondroplasty
intracondylar notch to the femur, along with a distal tubercle transfer. (Ex. 14). He diagnosed anterior
cruciate ligament laxity, patellofemoral pain and malalignment. (Id.)

The insurer issued an updated notice of acceptance at closure on February 23, 2000, which
referred to the accepted condition as a right knee strain. (Exs. 21, 25). Dr. Cook agreed that claimant
was medically stationary as of December 30, 1999. (Ex. 22). A March 27, 2000 Notice of Closure did not
award any permanent disability. (Ex. 23). '

On April 5, 2000, Dr. Cook reported that claimant did not need further surgery and she was
medically stationary. (Ex. 24). He explained, however, that in order to perform productively, she
needed a modified work environment involving no prolonged standing, crawling, stooping, kneeling
and squatting. (I4.) He felt her work should be largely sedentary.

‘On June 16, 2000, claimant's attorney submitted Dr. Cook's time loss authorizations to the
insurer. (Ex. 26). Dr. Cook indicated on June 16, 2000 that claimant was unable to work until further
notice. (Ex. 27). One week later, claimant's attorney filed an aggravation claim, submitting an
aggravation claim form, a June 16, 2000 letter from Dr. Cook and chart notes from July 16, 1999 to June
16, 2000. (Ex. 28). The aggravation claim form signed by Dr. Cook said claimant was restricted to light
duty and was to avoid repetitive standing, climbing, walking, stooping, kneeling and squatting. (Ex. 28-
2). Dr. Cook's June 16, 2000 letter stated:

"[Claimant] has been back to her usual job as a flagger for the last three weeks. This is -
in clear violation of medical recommendations that she avoid prolonged standing,
walking, kneeling, squatting, stopping, and climbing. It is my opinion that she should
either be retrained for more sedentary work, or further attempt at surgery be considered,
although that would be the last option.

"At any rate, I do not feel that the job as a flagger is acceptable for her considering her
current knee status. I hope this information is of benefit in reopening her claim or in
otherwise having her status reevaluated." (Ex. 28-3).

Dr. Cook's June 16, 2000 chart note explained:

"Claimant has been back to flagging for the last three weeks, and as a result, her knee is
sore and swollen. This is definitely outside the restrictions that we recommended. After
having reviewed her IME and taking her current history, it is my opinion that she is
faced with three options. Number one, if the guidelines outlined for avoiding repetitive
standing, climbing, walking, stooping, kneeling, and squatting are ignored, she will
either be faced with additional surgery and/or disability evaluation and vocational
training for sedentary work." (Ex. 28-4). '

Claimant's attorney wrote to the insurer on July 14, 2000, again requesting time loss benefits for
claimant. (Ex. 28A). The insurer responded that it had requested clarification from Dr. Cook, but had
- not yet received a response. (Ex. 28B). On July 26, 2000, Dr. Cook wrote to the insurer, explaining:

" After concluding her care with Dr. Sedgewick, {claimant] returned to my office in mid-
July of 1999 stating that overall, her knee condition was unimproved. We discussed
‘treatment options at that time.
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"In May of 2000, she attempted to return to her work as a flagger, and after three weeks,
she presented to my office on the 16th of June with a painful, swollen knee.

"With a chronic knee problem, she had been placed on restrictions that included
avoidance of uninterrupted standing, kneelifig, Squatting, excessive walking, and in
other words, limitations would exclude her functioning as a flagger.

"It is, therefore, my opinion that she has an exacerbation of her previous condition, and
that until some more sedentary work is found, she should be provided with time-loss.

"I am uncertain as to her current status. I feel that, as stated above, her condition was
caused by uninterrupted standing, and I feel that that is what interrupted her
previously-medically-stationary status.

"The options of treatment are to: (A) Re-evaluate her knee arthroscopically and revise
anything that may improve knee function. (B) To modify her work environment to one
that is more sedentary, or, alternatively, to accept her current condition and determinant
degree of disability." (Ex. 29).

ORS 656.273(6) provides that the first installment of interim compensation in an aggravation
claim shall be paid no later than the 14th day after the subject employer has notice or knowledge of
medically verified inability to work resulting from a compensable worsening under ORS 656.273(1).

In Stapleton v. Liberty Northwest Ins. Corp., 175 Or App 618 (2001), the court explained that, for an
aggravation claim to be perfected, ORS 656.273 requires a claimant to contact the insurer in a timely
manner, to provide the insurer with the proper aggravation claim form, and to include with the claim
form a physician's report that establishes "by written medical evidence supported by objective findings
that the claimant has suffered a worsening condition attributable to the compensable injury.” ORS
656.273(3).2

The critical issue in this case is whether the written medical evidence was sufficient to establish
that claimant had suffered a worsening condition "attributable to the compensable injury(,]" pursuant to
ORS 656.273(3). Claimant argues that it is, noting that Dr. Cook's aggravation claim referenced the
correct claim number for the accepted condition and the correct date of injury for the compensable
condition. (Ex. 28-2). Claimant also relies on Dr. Cook's notation that the information he was
providing was to benefit in "reopening her claim." (Ex. 28-3). Claimant relies in particular on the
following portion of Dr. Cook's June 26, 2000 letter to the insurer:

"It is, therefore, my opinion that she has an exacerbation of her previous condition, and
that until some more sedentary work is found, she should be provided with time-loss."
(Ex. 29).

According to claimant, Dr. Cook's attribution of the "exacerbation” to claimant's "previous condition” is
more than sufficient to trigger the insurer's obligation to commence interim compensation payments.

Although Dr. Cook attributed claimant's painful and swollen knee to her work, ORS 656.273(3)
requires the written medical evidence to show that the worsening condition is "attributable to the
compensable injury.” Dr. Cook did not explain that claimant's compensable right knee strain had
worsened. As the foregoing medical reports demonstrate, claimant had several noncompensable

2 ORS 656.273(3) provides:

"A claim for aggravation must be in writing in a form and format prescribed by the director and signed by the worker or
the worker's representative. The claim for aggravation must be accompanied by the attending physician's report
establishing by written medical evidence supported by objective findings that the claimant has suffered a worsened
condition attributable to the compensable injury.”

3 We note that the insurer does not specificaily argue that the July 26, 2000 letter from Dr. Cook did not "accompany"” the
aggravation claim. For purposes of our analysis, we assume, without deciding, that the July 26, 2000 "clarification” letter may be
considered. Compare Teri Caouette, 52 Van Natta 767 (2000) (the aggravation claim form was not "accompanied by" a medical report
establishing a worsened condition attributable to the compensable injury). '
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problems with her right knee, in addition to the accepted right knee strain. Neither of claimant's two
most recent right knee surgeries were performed for a right knee strain. Dr. Cook diagnosed traumatic
chondromalacia patella and posterior horn tear of the medial meniscus in connection with the March 5,
1998 surgery. (Ex. 12). Dr. Sedgewick, who was assisted by Dr. Cook during claimant's December 1,
1998 surgery, diagnosed anterior cruciate ligament laxity, patellofemoral pain and malalignment. (Ex.
14). On April 5, 2000, Dr. Cook said that claimant was medically stationary. (Ex. 24, see Ex. 22).

In Dr. Cook's July 26, 2000 letter to the insurer, he referred to claimant's "chronic knee problem"
and indicated she could not perform her regular work. (Ex. 29). Although he said claimant had an
"exacerbation of her previous condition,” he did not explain whether the "previous condition” was the
accepted right knee strain or one of the noncompensable conditions, including chondromalacia patella,
medial meniscus tear, anterior cruciate ligament laxity, patellofemoral pain or malalignment. We find
that Dr. Cook's reports are insufficient to establish that the "previous condition" was the accepted right
knee strain. Instead, his July 26, 2000 letter leads to the opposite conclusion. Dr. Cook said that one
alternative was to "accept her current condition and determinant degree of disability" (Ex. 29), which
indicates that claimant's "current condition" had not yet been accepted. :

We conclude that the reports from Dr. Cook for the aggravation claim are not sufficient to
establish that claimant had suffered a worsened condition "attributable to the compensable injury." See
Amador R. Gallardo, 52 Van Natta 487 (2000) (because the medical opinion could indicate the claimant's
symptoms were due to a cause other than the compensable injury, the aggravation claim was not
perfected); Susan R. Foster, 49 Van Natta 2026 (1997) (physician's chart notes did not establish that the
claimant's symptoms were due to her prior compensable injury). Therefore, we conclude that claimant
is not entitled to interim compensation and we reverse the ALJ's award of interim compensation.

ORDER

The ALJ's order dated April 27, 2001 is reversed in part and affirmed in part. The portion of the
ALJ's order that directed the insurer to pay interim compensation from June 30, 2000 through July 28,
2000 and from September 1, 2000 through March 8, 2001, is reversed. Claimant's "out-of-compensation”
attorney fee award is also reversed. The remainder of the ALJ's order is affirmed.

October 5, 2001 Cite as 53 Van Natta 1384 (2001)

In the Matter of the Compensation of
CARLA S. PEDERSON, Claimant
WCB Case No. 98-05528
ORDER ON REVIEW
Terrall & Terrall, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Stephen Brown's order that set aside its denial of claimant's injury claim for cervical and right knee
conditions. On rev1ew the i issue is compensability.

We adopt and affirm the ALJ's order with the following supplementatlon

Claimant alleges that she injured her neck and right knee durmg a fall at work on December 9,
1997. (Exs. 1, 2, 5). The fall was not witnessed. (Tr. 40).

The day of the alleged incident, claimant sought medical treatment from Dr. Moore. (Ex.1). Dr.
Moore noted tenderness in claimant's paraspinal muscles, decreased range of cervical motion, and an

abrasion on claimant's right knee. (Id.) Dr. Moore diagnosed cervical strain and right knee contusion.
(Id.) '

On December 15, 1997, claimant was seen by Dr. Brunswick. (Ex. 6). Dr. Brunswick noted
cervical muscle tenderness and decreased range of cervical motion. (Id.) Dr. Brunswick diagnosed both
cervical strain and knee contusion, and reported that according to claimant, the knee contusion "isn't
even a bother any more." (Id.) '
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On December 18, 1997, claimant was seen by Dr. Traina.l (Ex. 7). Dr. Traina diagnosed
cervical strain and noted decreased cervical range of motion for flexion and rotation. (Id.) Dr. Traina
referred claimant to physical therapy. (Id.) :

On April 9, 1998, the employer arranged for claimant to be evaluated by Dr. Telew, a
psychiatrist.2 (Ex. 20-1). Dr. Telew diagnosed malingering. (Ex. 20-6).

On May 12, 1998, the employer denied the claim. Claimant requested a hearing.

» The AL] found that claimant had fallen at work on December 9, 1997. The ALJ] determined,

based on the findings of Drs. Moore, Brunswick, and Traina, that claimant had injured her neck and
right knee as a result of the work incident. Consequently, the ALJ set aside the employer's denial of
claimant's cervical and right knee conditions.

On Board review, the employer contends that the opinions of Drs. Moore, Brunswick, and
Traina are insufficient to establish the compensability of claimant's cervical strain and right knee
contusion. In particular, the employer asserts that the doctors' findings of decreased range of motion,
lack of flexion, tightness, and tenderness are "subjective.” Consequently, the employer argues that the
medical record lacks "real" objective findings sufficient to establish a compensable injury.

In accordance with SAIF v. Lewis, 170 Or App 201 (2000), rev allowed 331 Or 692 (2001)
(requirement of objective findings not satisfied by reports of symptoms not presently verifiable by the
physician), we address the question of whether a physician's reference to "decreased range of motion"
and abrasion establish that claimant's injury claim is supported by "objective findings.” "Objective
findings" are verifiable indications of injury or disease that may include, but are not limited to, range of
motion, atrophy, muscle strength and palpable muscle spasm. ORS 656.005(19). "Objective findings" do
not include "physical findings or subjective responses to physical examinations that are not reproducible,
measurable or observable.” Id; Lewis, 170 Or App at 212.

Here, claimant's reduced ranges of motion are physical findings that were measured by Drs.
Moore, Brunswick, and Traina. As such, claimant's reduced ranges of motion constitute objective
findings. See Patricia A. Waldo, 53 Van Natta 539 (2001). Additionally, claimant's right knee abrasion
(noted by Dr. Moore) is an objective finding because it was "observable.” Thus, the claims for "cervical
strain" and "right knee contusion” are supported by objective findings. See ORS 656.005(19).

The employer asserts that Dr. Telew's opinion regarding claimant's "malingering” negates the
findings of Drs. Moore, Brunswick, and Traina. We note, however, that Dr. Telew's opinion is in
relation to claimant's alleged memory loss, not in relation to claimant's cervical strain or her right knee
contusion. (Ex. 20). Moreover, Dr. Telew did not doubt that claimant had been injured at work, nor
did he expressly question the findings of Drs. Moore, Brunswick, and Traina. (Ex. 20-5). Consequently,
we reject the employer's argument.

1 Dr. Moore, Brunswick, and Traina are in the same clinic.
2 Dr. Telew was asked to evaluate claimant's complaints of memory loss allegedly the result of the fall at work.

3 The AL]J also concluded that claimant had failed to establish the compensabﬂity of post-concussion syndrome. The
parties do not challenge that portion of the ALJ's order.

4 we acknowledge the employer's assertion that because claimant did not mention a neck or knee injury on the 801 form
(Exhibit 5), she apparently did not believe that she had injured those body parts in the fall at work. We note, however, that the
801 form is not signed by claimant; the only signature on the 801 form is from the employer's representative. (Ex. 5).
Additionally, we note that the 827 form, which claimant did sign, indicates "injured knee." (Ex. 2). No testimony was produced
on this issue. In light of this, we are not persuaded that the description of the body part affected contained on the 801 form can be
attributed to claimant. Moreover, the contemporaneous medical records document objective findings of injury to claimant’s neck
and right knee. Consequently, we reject the employer's argument.
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The employer further contends that the March 3, 1999 evaluation performed by Dr. Hartman
(another attending physician) casts doubt on the findings of Drs. Moore, Brunswick, and Traina. Like
Dr. Telew, Dr. Hartman was not concerned with claimant's cervical strain or right knee contusion;
rather he was primarily concerned with postconcussion syndrome. (Exs. 18; 24A-7). On examination,
he noted no evidence of embellishment and no residual loss of cervical range of motion. (Ex. 24A-8).
Dr. Hartman explained that such a finding would be consistent with the resolution of a cervical strain
that had occurred about three months earlier. (Id.) Because Dr. Hartman does not expressly challenge
the findings of Drs. Moore, Brunswick, and Traina, and because he reported that his evaluation of
claimant's cervical spine was not inconsistent with their findings, we reject the employer's argument.

Accordingly, we agree with the ALJ that claimant has established the compensability of her neck
and right knee conditions. ‘

ORDER

The AL]J's order dated March 21, 2001, as reconsidered May 9, 2001, is affirmed.

October 5, 2001 ' Cite as 53 Van Natta 1386 (2001)

In the Matter of the Compensation of
MARK E. SNYDER, Claimant
WCB Case No. 00-08379
ORDER ON REVIEW (REMANDING)
Schneider, et al., Claimant Attorney
VavRosky, et al., Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Peterson's order that: (1) found
claimant had not established extraordinary circumstances beyond his control to justify his failure to
appear at a scheduled hearing; and (2) dismissed claimant's hearing request regarding the self-insured
employer's "current condition” denial. On review, the issues are postponement and dismissal. We
vacate and remand.

FINDINGS OF FACT

Claimant requested a hearing on a "current condition" denial. A hearing was scheduled for June
5, 2001, at 9:00 AM.1 At the time and place specified for hearing, attorneys for claimant and the
employer appeared. Claimant was not present.

Claimant's attorney had no explanation for claimant's absence, but indicated that claimant's
testimony might not be necessary as medical causation was the disputed issue. (Tr. 1). When the ALJ
specifically asked if claimant's attorney wished to proceed in claimant's absence, claimant's attorney

requested a "continuance.” (Id.) The employer objected and moved for dismissal of the request for
hearing. (Tr. 1-2).

The ALJ] decided to issue a dismissal order indicating that claimant could have his hearing
request reinstated upon a showing of good cause for failing to appear. (Tr. 2). Thereafter, claimant
filed an affidavit stating that he had overslept the morning of the hearing after being up most of the
previous night resolving a dispute with his fiancee. The affidavit further stated that claimant had not
abandoned his claim and he requested that the matter be reset for hearing.

CONCLUSIONS OF LAW AND OPINION

The ALJ determined that claimant's case should not be postponed pursuant to OAR 438-006-0081 '
and issued an Order of Dismissal. Claimant requested Board review.

_ 1 The case was originally set for hearing on February 6, 2001, but postponed at daimant’s request in order for claimant to
obtain different legal counsel. ’
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Claimant acknowledges that oversleeping does not establish extraordinary circumstances to
warrant the postponement of the hearing. Nonetheless, citing Richard Ensinger, 51 Van Natta 956 (1999),
claimant asserts that the case should be remanded for hearing based on the exhibits submitted prior to
the hearing and any witnesses who were prepared t¢-testify at the scheduled hearing. -‘We agree.

OAR 438-006-0071(2) provides:

"Unjustified failure of a party or the party's representative to attend a scheduled hearing
is a waiver of appearance. If the party that waives appearance is the party that requested
the hearing, the Administrative Law Judge shall dismiss the request for hearing as
having been abandoned unless extraordinary circumstances justify postponement or
continuance of the hearing."

OAR 438-006-0071 does not provide authority for dismissal of a hearing request for failure of a
claimant to appear at hearing if claimant's attorney appears on his or her behalf. See Darius McKellips,
51 Van Natta 2047 (1999); Richard Ensinger, 51 Van Natta at 956. Thus, we disagree with the ALJ's
dismissal of the request for hearing. We turn to how the hearing should be conducted on remand.

We have previously held that the procedure for the hearing on remand in cases such as this one
depends on whether or not a postponement should have been granted. Ensinger, 51 Van Natta at 957.
If a postponement should have been granted, then the hearing should be conducted as any other
hearing. If, however, a postponement should have been denied, then no exhibit may be received which
was not submitted in connection with the prior hearing and no witness, including claimant, may testify
if that witness was not available to testify at the prior hearing. 4

Here, we agree with the ALJ that the circumstances described in claimant's affidavit did not
warrant postponement. Although the sequence of events that led to claimant's failure to appear
involved complications in his personal life, he essentially overslept. Even assuming that claimant's
mistake in oversleeping was due to a good faith expectation that he would be awakened in time to
appear at the hearing, the fact remains that claimant was aware of the importance of arriving to attend
the hearing at the appropriate time or to notify his counsel or the AL]J of his situation in advance of the
hearing. Consequently, the effect of this decision is that claimant has waived his nght to testify at the
hearing. Ensinger, 51 Van Natta at 957.

The employer asserts that claimant's counsel waived the right to present any evidence by
declining to proceed in claimant's absence. Contrary to the employer's assertions, claimant's attorney
indicated that claimant's testimony might not be necessary and sought a continuance. (Tr. 1). Because
waiver is "the intentional relinquishment of a known right' that must be plainly and unequivocally
manifested, we conclude, under the circumstances presented here, that claimant's attorney did not
waive the right to proceed in claimant's absence. See Anthony L. St. Julien, 53 Van Natta 300 (2001).

Having concluded that claimant's attorney did not waive the right to proceed with the hearing,
we vacate the ALJ's order and remand for further development of the record based on the exhibits
submitted for presentation at the scheduled June 5, 2001 hearing, as well as any witnesses who were
present to testify at that hearing. ORS 656.295(5).

Accordingly, we vacate the ALJ's order and remand to AL] Peterson. The ALJ shall determine
what exhibits should be received, but no exhibits shall be admitted that were not prepared for
submission as evidence at the June 5, 2001 hearing. Nor shall any witness, including claimant, be
permitted to testify who was not prepared to testify -at the prior hearing. These proceedings may be
conducted in any manner that the AL] determines achieves substantial justice. Thereafter, the ALJ shall
issue a final, appealable order.

ORDER

The ALJ's order dated June 21, 2001 is vacated. This case is remanded to ALJ Peterson for
further proceedings consistent with this order.
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In the Matter of the Compensation of
NICHOLAS P. WART, Claimant
WCB Case No. 01-00776
ORDER ON REVIEW
Schneider, et al., Claimant Attorney
Alice' M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Meyers and Phillips Polich.
Claimant requests review of that portion of Administrative Law Judge (AL]) Hoguet's order that
declined to award an assessed attorney fee pursuant to ORS 656.386(1). On review, the issue is

attorney fees. We reverse. ‘

FINDINGS OF FACT

We adopt the ALJ's findings of fact and provide the following supplementation and summary.

On November 7, 2000, claimant filed a claim for a work related back strain with the employer.
The date of injury was listed as November 1, 2000.

Claimant failed to respond to a written request from the SAIF Corporation's claims adjuster to
telephone her to arrange an interview within two weeks so that she could obtain information to process
claimant's claim. Thereafter, the claims adjuster requested that the Department suspend claimant's
benefits for failure to cooperate.

On January 2, 2001, the Department issued a notice to claimant and SAIF that notified the
parties that: (1) claimant had failed to cooperate in the investigation of his claim; and (2) claimant's
compensation would be suspended five working days after the date of the notice unless the Department
received a response as directed in the notice.

On January 12, 2001, after the Department received no response to its January 2, 2001 notice, it
issued an Order Suspending Compensation Pursuant to ORS 656.262(15). As part of that order, SAIF
was authorized to deny claimant's claim for "non-cooperation" if claimant did not cooperate for an
additional 30 days after the Department's January 2, 2001 notice. On February 1, 2001, SAIF issued a
"non-cooperation” denial.

Claimant, pro se at the time, requested a hearing regarding the January 12, 2001 order
suspending compensation. That request was received by the Board on January 29, 2001. On March 23,
2001, claimant retained counsel.

At the April 26, 2001 hearing, claimant's attorney raised issues of "Denial orders" dated January
12, 2001 and February 1, 2001. (Tr. 1). After SAIF's attorney noted that SAIF's February 1, 2001 "non-
cooperation” denial had never been appealed, claimant's attorney stated that it- was "now" being
appealed. (Tr. 2). '

At hearing, claimant's attorney contended that SAIF's "non-cooperation” denial was void
because claimant had cooperated with SAIF's investigation. (Tr. 6). SAIF's attorney contended that

claimant continued to fail to cooperate in that he still had not contacted the claims adjuster to arrange an
interview. (Tr. 5-7).

CONCLUSIONS OF LAW AND OPINION

The ALJ affirmed the Department's January 12, 2001 Order Suspending Compensation in its
entirety. The ALJ also set aside SAIF's February 1, 2001 "non-cooperation” denial as void because it
issued before the expiration of the statutory 30-day period following the Department's notice that found
that claimant had failed to cooperate.! Those issues are not contested on review.

1 ORS 656.262(15) provides, in part, that "[i]f the worker does not cooperate for an additional 30 days after the notice,
the insurer or self-insured employer may deny the claim because of the worker’s failure to cooperate.”
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Claimant requested reconsideration of the ALJ's order, raising the issue of entitlement to an
assessed attorney fee under ORS 656.386(1). Although reasoning that claimant's attorney was entitled
to a "reasonable attorney fee" pursuant to ORS 656.386(1), the ALJ concluded that such a fee should be
set at zero. Claimant requested Board review. -

Preliminary Matter

In his appellant's brief, claimant states that "[e]nclosed is a copy of a June 21, 2001 letter
indicating the claim was accepted” and requests that we either take administrative notice of that
document or remand the matter to the ALJ] with instructions to admit the document into the Hearings
record. However, no document was attached to claimant's brief. In addition, SAIF challenges

claimant's request for administrative notice or remand.

There are limitations on both administrative notice and remand for admission of new evidence.
In this regard, as a general rule, the Board may take administrative notice of a fact that is "[c]apable of
accurate and ready determination by resort to sources whose accuracy cannot be reasonably questioned."
ORS 40.065(2). In addition, we may remand a case to the ALJ if we find that the case has been
improperly, incompletely, or otherwise insufficiently developed. ORS 656.295(5). To merit remand for
consideration of additional evidence, it must be clearly shown that the evidence was not obtainable with
due diligence at the time of the hearing and that the evidence is reasonably likely to affect the outcome
of the case. See Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v. Tallent,
94 Or App 245, 249 (1988).

Claimant makes no argument that his request for administrative notice or remand meets the
above limitations. In any event, because we conclude that the admission of any subsequent acceptance
will not alter our ultimate decision regarding the ORS 656.386(1) attorney fee issue, we need not address
claimant's "administrative notice" or "remand" request.

Attorney Fee

On review, SAIF contends that claimant is not entitled to an assessed attorney fee under ORS
656.386(1) because the "non-cooperation” denial does not qualify as a "denied claim" under ORS
656.386(1)(b)(A). In making this argument, SAIF points to a statement in the "non-cooperation” denial
that it was "not a denial on the merits."

ORS 656.386 provides, in relevant part:

"M@ * * *** In such cases involving denied claims where the claimant prevails .
finally in a hearing before an Administrative Law Judge or in a review by the Workers'

Compensation Board, then the Administrative Law Judge or board shall allow a

reasonable attorney fee. * * * * *

"(b) For purposes of this section, a 'denied claim' is:

"(A) A claim for compensation which an insurer or self-insured employer refuses to pay
on the express ground that the injury or condition for which compensation is claimed is
not compensable or otherwise does not give rise to an entitlement to any compensation|.]"
(Emphasis added).

SAIF's "non-cooperation" denial stated, in part, that "[pJursuant to ORS 656.262(15), OAR 436-
060-0135 and the January 12, 2001 Order suspending compensation, we deny your claim." (Ex. 8,
emphasis added). It also contained denial appeal rights, which began with the phrase "[i}f you think
this denial is not right[.]" (Id., emphasis added). Thus, the clear language of the "non-cooperation”
denial indicates that the document was a denial.

Moreover, although the "non-cooperation” denial also stated that it was not a denial on the
merits, that statement does not take it out of the realm of a "denied claim" under ORS 656.386(1)(b)(A).
As quoted above, ORS 656.386(1)(b)(A) defines a "dénied claim" in terms of a carrier's refusal to pay
compensation on a claim either on the grounds that it is not compensable on the merits or on the
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grounds that it "otherwise does not give rise to an entitlement to any compensation." SAIF's "non-
cooperation” denial falls within the latter category. In other words, by issuing the "non-cooperation”
denial, SAIF was refusing to pay compensation on claimant's back injury claim on the grounds that he
failed to cooperate with its investigation of his claim.

In addition, as quoted above, SAIF stated that it was denying claimant's claim pursuant to ORS
656.262(15),2 which provides that if a worker does not cooperate for an additional 30 days after the
Director's notice, the carrier "may deny the claim because of the worker's failure to cooperate.” The
statute also provides that, after issuance of a "non-cooperation” denial, certain requirements must be
. met by the worker or the worker will not be granted a hearing on the merits of the claim and "the
worker's claim for injury shall remain denied.” ORS 656.262(15). Thus, if the "non-cooperation” denial
is not set aside, it becomes a final denial of claimant's claim for injury.

Given all of these factors, we find that SAIF's "non-cooperation" denial represented a "denied
claim" under ORS 656.386(1)(b)(A). Furthermore, because the ALJ found that the "non-cooperation”
denial was void (a decision that has not been contested on review) claimant finally prevailed against the
denial at hearing. Therefore, claimant is entitled to a reasonable assessed attorney fee under ORS
656.386(1). See Jodie M. Dubose, 50 Van Natta 1631 (1998) (Board awarded assessed attorney fee for
prevailing over a "non-cooperation" denial, rejecting the carrier's argument that a "non-cooperation’
denial issued under ORS 656.262(15) did not qualify as a "denied claim” under ORS 656.386(1)), rev'd on
other grounds SAIF v. Dubose, 166 Or App 642 (2000), rev allowed 331 Or 692 (2001). -

SAIF argues that the "non-cooperation' denial was not timely appealed and, therefore,
claimant's attorney was not instrumental in overturning the denial. However, as the AL] concluded
(and SAIF does not dispute that conclusion), the "non-cooperation” denial was void. It is not necessary
to determine whether claimant "timely" requested a hearing on the "non-cooperation" denial because the
denial was void and, thus, without legal effect. See Knapp v. Weyerhaeuser, 93 Or App 670, 674 (1988),
rev den 307 Or 326 (1989) (a claimant need not request a hearing within 60 days from a denial which had
"no basis in law;" therefore, the ordinary time limitation in ORS 656.319(1)(a) did not apply to foreclose
the claimant's hearing request from the invalid denial); Patricia A. Waldo, 53 Van Natta 536 (2001);
Richard ]. James, 52 Van Natta 1677 (2000) (a denial issued in response to a withdrawn claim is null and
void, without legal effect, and invalid ab initio; therefore, failure to request a hearing on such a denial
does not preclude a claimant from subsequently reasserting the claim).

SAIF also argues that claimant is not entitled to an assessed attorney fee because overturning the
"non-cooperation” denial did not result in any benefits to claimant. Instead, SAIF argues, the action
that occurred as a result of the denial being overturned is that SAIF was required to investigate the
claim and determine whether it should be accepted or denied. In support of this argument, SAIF cites
William C. Becker, 47 Van Natta 1933 (1995). We disagree with SAIF's argument and find Becker
distinguishable.

2 ORS 656.262(15) provides:

"If the director finds that a worker fails to reasonably cooperate with an. investigation involving an initial claim to
establish a compensable injury or an aggravation claim to reopen the claim for a worsened condition, the director shall
suspend all or part of the payment of compensation after notice to the worker. If the worker does not cooperate for an
additional 30 days after the notice, the insurer or self-insured employer may deny the claim because of the worker's
failure to cooperate. The obligation of the insurer or self-insured employer to accept or deny the claim within 90 days is
suspended during the time of the worker's noncooperation. After such a denial, the worker shall not be granted a
hearing or other proceeding under this chapter on the merits of the claim unless the worker first requests and establishes
at an expedited hearing under ORS 656.291 that the worker fully and completely cooperated with the investigation, that
‘the worker failed to cooperate for reasons beyond the worker's control or that the investigative demands were
unreasonable. If the Administrative Law Judge finds that the worker has not fully cooperated, the Administrative Law
Judge shall affirm the denial, and the worker's claim for injury shall remain denied. If the Administrative Law Judge
finds that the worker has cooperated, or that the investigative demands were unreasonable, the Administrative Law
Judge shall set aside the denial, order the reinstatement of interim compensation if appropriate and remand the claim to
the insurer or self-insured employer to accept or deny the claim.”
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As explained above, the "non-cooperation” denial is a "denied claim” under ORS. 656.386(1); i.e.,
it is a "claim for compensation” that SAIF refused to pay on the ground that it "otherwise does not give
rise to an entitlement to any compensation.”" In order to be entitled to an attorney fee under ORS
656.386(1), the statute requires that the claimant prevail against a "denied claim," as that term is defined
in the statute. Here, claimant has done that.

In Becker, the claimant initially made an occupational disease claim, but withdrew that claim
before the statutory period for investigating the claim had run. Nevertheless, after the claimant
withdrew the claim, the carrier issued a "denial.” We found that a denial issued in the absence of a
claim was a nullity and without effect. We also found that under ORS 656.386(1), the claimant had to
prevail over a "denied claim” to be entitled to attorney fees. Because the claimant had withdrawn his
claim, he did not prevail over a "denied claim," and he was not entitled to an attorney fee award under
ORS 656.386(1).

Here, unlike Becker, claimant did not withdraw his claim. At the time of the "non-cooperation”
denial, claimant's back injury claim remained viable. Compare Stephenson v. Meyer, 150 Or App 300, 304
(1997) (because no claim was made, the legal predicate for an award of attorney fees did not exist).
Therefore, here, a "denied claim" existed and claimant prevailed over that denial.

Accordingly, based on the above reasoning, we find that claimant is entitled to a reasonable
attorney fee under ORS 656.386(1) for prevailing over the "non-cooperation” denial at hearing.3  After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services at hearing regarding the "non-cooperation” denial is
$500, payable by SAIF. In reaching this conclusion, we have particularly considered the time devoted to
the denial issue (as represented by the hearing record), the complexity of the issue, the value of the
interest involved, and the risk that counsel may go uncompensated. Claimant is not entitled to an
attorney fee for services at hearing or on review devoted to the attorney fee issue. See Dotson v.
Bohemia, Inc., 80 Or App 233, rev den 302 Or 461 (1986); Amador Mendez, 44 Van Natta 736 (1992).

ORDER

The ALJ's order dated May 16, 2001, as reconsidered on June 4, 2001, is reversed in part and
affirmed in part. That portion of the order that declined to award an assessed attorney fee is reversed.
For services at hearing regarding the "non-cooperation” denial, claimant's attorney is awarded a fee of
$500, payable by the SAIF Corporation. The remainder of the AL]'s order is affirmed.

3 The availability of a "386(1)" attorney fee is dependent on whether the carrier elects to issue a "non-cooperation” denial.
ORS 656.262(15) does not require the carrier to issue such a denial; it provides that "the insurer or self-insured employer may deny
the claim because of the worker's failure to cooperate.” (Emphasis added.) If the carrier elects to issue a "non-cooperation” denial,
and the worker later prevails over the denial, the carrier would be liable for an attorney fee. If, on the other hand, the carrer
elects not to issue a "non-cooperation” denial, a "386(1)" attorney fee would not be available, and the Director's suspension of the
payment of compensation would remain in effect until the worker reasonably cooperates with the claim investigation. See Jodie M.
Dubose, 50 Van Natta at 1634 fn 6.
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In the Matter of the Compensation of
LYNN E. FISHER, Claimant
WCB Case Nos. 00-06199 & 00-04004
ORDER ON REVIEW
Willner, Wren, Hill & Uren, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Meyers Bock, and Biehl. Member Biehl chose not to sign the order.

Claimant requests review of Administrative Law Judge (AL]) Brazeau's order that: (1) found
that the Hearings Division did not have jurisdiction to determine whether the SAIF Corporation's
claimed offset was properly before the Appellate Unit; (2) authorized SAIF's offset for allegedly overpaid
temporary disability compensation; and (3) declined to assess a penalty for SAIF's allegedly
unreasonable claim processing and allegedly unauthorized offset. On review, the issues are jurisdiction,
offset, claim processing and penalties. We affirm.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, with the following correction, supplementation, and
summary.

On October 20, 1998, SAIF accepted claimant's claim for disabling cervical and lumbar disc
herniations. (Ex. 2). SAIF opened claimant's claim for payment of temporary disability compensation
effective May 14, 1998. On November 23, 1998, SAIF referred claimant for a vocational training
eligibility evaluation. (Ex. 20). The vocational training evaluators were in the process of clarifying
medical information when, on February 10, 1999, claimant wrote a letter stating: "I have retired and I
am going to decline any further vocational services." (Exs. 3, 4).

On April 7, 1999, SAIF issued a Notice of Ineligibility for Vocational Assistance based on
claimant's February 10, 1999 letter declining vocational services. (Ex. 5). On June 18, 1999, SAIF
petitioned the Director for authorization to reduce claimant's temporary disability benefits to zero for
failure to engage in vocational rehabilitation. (Ex. 8).

On June 24, 1999, the Director issued an Order Denying Reduction of Benefits Pursuant to ORS
656.325(4). (Ex. OE). The order concluded that reduction of benefits under ORS 656.325(4) could be
considered only after the claim had been closed and benefits awarded under ORS 656.268. SAIF initially
requested a hearing with the Board's Hearings Division from that order, but subsequently withdrew its
hearing request and requested that the hearing be dismissed without prejudice. The Board ultimately
affirmed an Opinion and Order that dismissed SAIF's hearing request without prejudice. See Lynn E.

. Fisher, 52 Van Natta 1492 (2000).

Claimant became medically stationary on February 9, 2000. On March 1, 2000, SAIF issued a
Notice of Closure that awarded 47 percent unscheduled permanent disability and temporary disability
benefits from May 14, 1998 through February 9, 2000, with the exception of the period from December
29, 1998 through January 17, 1999 (no temporary benefits were awarded for that period). (Ex. 12). The
notice also alleged that SAIF had incurred an overpayment of benefits in the amount of $2,215.80.

In a March 31, 2000 letter to claimant and his attorney, SAIF provided notice of an overpayment
of $26,158.43, based on claimant's refusal to participate in vocational services for the period from April
8, 1999 (the date of SAIF's Notice of Ineligibility for Vocational Assistance) through February 9, 2000.
(Ex. 15).

Claimant 'requested reconsideration of the March 1, 2000 closure from the Workers'
Compensation Appellate Review Unit, raising issues regarding the rating of permanent disability,
temporary disability dates, and offset. (Ex. 15A). Regarding the offset issues, claimant contested SAIF's
assertion that it was entitled to offsets for the periods from December 29, 1998 through January 17, 1999,
and from April 8, 1999 through February 9, 2000. (Ex. 15A-2).

On April 17, 2000, SAIF petitioned the Director pursuant to ORS 656.325(4) for a reduction in
temporary disability compensation from February 10, 1999 to February 10, 2000 for claimant's failure to
participate in a vocational rehabilitation program. (Ex. 16). In an April 18, 2000 letter to the Director,
claimant objected to SAIF's petition. (Ex. 17).
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On April 24, 2000, SAIF submitted a Supplemental Reconsideration Request in wh1ch it
requested "permission to offset any overpayments as allowed by law." (Ex. 17A).

In a May 1, 2000 letter to the Director entitled "Petition for Reduction of Benefits," SAIF raised
several points in support of its April 17, 2000 Petition for Reduction of Benefits. (Ex. 19). SAIF also
noted that claimant had requested reconsideration of the March 1, 2000 closure. SAIF requested that

"this overpayment issue be considered at reconsideration and [claxmant s] - benefits be reduced
accordingly.” (Ex. 19).

A July 10, 2000 Order on Reconsideration increased the permanent disability award to 53 percent
and awarded claimant temporary disability benefits for the entire period from April 15, 1998 through
February 9, 2000, based on the attending physician's authorization. (Ex. 21). The Order on
Reconsideration also noted that modifications made in claimant's compensation might affect the
compensation that had become due and payable. Accordingly, the order declined to affirm the $2,215.80
overpayment alleged in SAIF's Notice of Closure. In addition, the order noted that a March 31, 2000
letter from SAIF to claimant indicated an overpayment of $26,158.43, although the amount of the
additional request was "not on the face of the 3-01-00 Notice of Closure." Finally, the order directed
SAIF to recalculate the amount of compensation due and payable and to notify the parties of the results.
After recalculation, the order authorized SAIF to deduct any overpaid temporary disability and/or
previously paid permanent disability against any unpaid permanent disability in accordance with the
law. (Ex. 21-4, -5).

In an August 4, 2000 letter, SAIF notified claimant that it was recovering an overpayment of
$22,250.09 out of future disability benefits, based on his failure to participate in vocational services for
the period from April 8, 1999 through February 9, 2000. (Exs. 23, 24). SAIF indicated that it calculated
this amount by deducting the additional temporary disability awarded by the Order on Reconsideration
($3,908.34) from the $26,158.43 alleged overpayment due to "failure to participate in voc[ational]
services." (Ex. 24-1). SAIF began to offset claimant's compensation.

On August 7, 2000, claimant requested a hearing on the Order on Reconsideration, raising the
issues of offset, improper claim processing, penalties and attorney fees. Instead of a hearing, the parties
submitted the matter based on the documentary record and written closing arguments.

In a September 12, 2000 letter, the Sanctions Unit addressed SAIF's April 17, 2000 "Petition for
Reduction of Benefits." (Ex. 26). The Sanctions Unit notified SAIF that it lacked jurisdiction over the
alleged overpayment for claimant's failure to participate in vocational services because the alleged
overpayment had been incorporated within the July 10, 2000 Order on Reconsideration, which had been
appealed to the Hearings Division. (Id.)

CONCLUSIONS OF LAW AND OPINION

[urisdiction

Reasoning that neither party requested a hearing from the July 10, 2000 Order on
Reconsideration, the ALJ] found that the reconsideration order had become final by operation of law.
Thus, the ALJ determined that the Hearings Division was without authority to determine whether the
_ offset issue was properly before the Appellate Unit. Nevertheless, because the offset issue was actually
addressed by the Order on Reconsideration, and claimant's hearing request challenged SAIF's actions
subsequent to the reconsideration order, the ALJ concluded that the Hearings Division had jurisdiction
to determine whether SAIF's actions subsequent to the order were proper. Based on the following
reasoning, we find that the Hearings Division and the Board have jurisdiction over the offset issue.

Contrary to the ALJ's holding and SAIF's argument on review, claimant timely requested a
hearing regarding the July 10, 2000 Order on Reconsideration.] In that request for hearing, claimant
raised the issues of improper offset, improper claims processing, unauthorized offset, penalties, and

11 nis reply brief, however, claimant states that he is not challenging the Order on Reconsideration, but only SAIF's
designation of overpaid temporary disability benefits.
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attorney fees. Based on claimant's timely hearing request that specifically challenged the offset issue,
we have jurisdiction over that issue, including determining whether the offset issue was properly before
the Appellate Unit.2

Offset of Overpaid Temporary Disability Benefits

As summarized in the above findings of fact, this case presents a complex procedural history
regarding the issue of offset of allegedly overpaid temporary disability benefits. Both at hearing and on
review, claimant essentially argues that the offset issue was not properly before the Appellate Unit.
Alternatively, claimant argues that the July 10, 2000 Order on Reconsideration is insufficient to serve as
the Director's authorization to offset any overpaid temporary disability benefits under ORS 656.325(4)
and OAR 436-060-0105(13). SAIF counters that the offset issue was properly before the Appellate Unit
and the Order on Reconsideration sufficiently serves as the Director's authorization to offset the
overpayment under the above statute and rule. Based on the following reasoning, we agree with SAIF.

ORS 656.325(4) provides:

"When the employer of an injured worker, or the employer's insurer determines that the
injured worker has failed to follow medical advice from the attending physician or has
failed to participate in or complete physical restoration or vocational rehabilitation
programs prescribed for the worker pursuant to this chapter, the employer or insurer
may petition the director for reduction of any benefits awarded the worker.
Notwithstanding any other provision of this chapter, if the director finds that the worker
has failed to accept treatment as provided in this subsection, the director may reduce any
benefits awarded the worker by such amount as the director considers appropriate.”

OAR 436-060-0105(13) provides:

"The Director may reduce any benefits awarded the worker under ORS 656.268 when
the worker has unreasonably failed to follow medical advice, or failed to participate in a
physical rehabilitation or vocational assistance program prescribed for the worker under
ORS chapter 656 and OAR chapter 436. Such benefits shall be reduced by the amount of
the increased disability reasonably attributable to the worker's failure to cooperate.”

First, we find that the offset issue was properly before the Appellate Unit during the
reconsideration process. Pursuant to ORS 656.325(4), SAIF petitioned the Director for reduction of any
benefits awarded claimant. Although the Director found that SAIF's initial petition for reduction of
benefits was premature because it was made before claim closure and, thus, before any award under
ORS 656.268, SAIF again petitioned for such relief after claimant's claim was closed under ORS 656.268
with an award of permanent disability compensation. Specifically, after the March 1, 2000 claim closure,
on April 17, 2000, SAIF petitioned the Director pursuant to ORS 656.325(4) for reduction in temporary
disability from February 10, 1999 to February 10, 2000 for claimant's failure to participate in a vocational
rehabilitation program. (Ex. 16). In an April 18, 2000 letter to the Director, claimant objected to SAIF's
petition, arguing that SAIF's attempt to cut off time loss from April 1999, before claimant was medically
stationary and before his claim was closed, was "improper and without merit." (Ex. 17).

In a May 1, 2000 letter to the Director, SAIF responded to claimant's April 18, 2000 letter, raising
several points supporting its April 17, 2000 petition. (Ex. 19). SAIF explained that new facts, i.e., its
March 1, 2000 claim closure, made its request for reduction of benefits timely and mature for the
Director's decision. SAIF also noted that claimant had requested reconsideration of the March 1, 2000
claim closure. SAIF requested that "this overpayment issue be considered at reconsideration and the
benefits be reduced accordingly.” (Id.) Finally, SAIF requested an early decision, noting that pending
the Director's decision, it was paying out the permanent disability compensation on a monthly basis.

211 the alternative, pursuant to ORS 656.704(1) and (3), we would have jurisdiction of claimant's challenge to SAIF's
offset of alleged overpaid temporary disability benefits. ' This is apparently the jurisdiction referred to in the ALJ's order. Subject to
limitations not applicable here, ORS 656.704(1) and (3) provide that the Hearings Division and the Board have jurisdiction over
“matters concerning a claim," which are defined as "matters in which a worker's right to receive compensation, or the amount
thereof, are directly in issue.” ORS 656.704(3)(a). Claimant's objection to SAIF's claimed offset of any allegedly overpaid
temporary disability compensation concerns a worker's right to receive compensation or the amount thereof. Therefore, the offset
issue is a "matter concerning a claim" and, as such, is within the Hearings Division's and our jurisdiction.
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. Thus, the issue of SAIF's petition for reduction of benefits under ORS 656.325(4) was before the
Director during the reconsideration process. Both parties addressed the overpayment/offset issue and
presented their written positions during the reconsideration process.3 (Exs. 16, 17, 19). Based on the
above evidence, we find that,” in accordance with ORS 656.325(4), SAIF petitioned the Director for
reduction of any benefits awarded claimant for failure to participate in or complete a prescribed
vocational rehabilitation program.

The question remains, however, whether the Director granted SAIF's petition by means of the
July 10, 2000 Order on Reconsideration. Based on the following reasoning, we find that the Director
granted SAIF's requested relief.

The Order on Reconsideration addressed the temporary disability issue, in part, by finding that
claimant was medically stationary on February 9, 2000, and noting that evidence showed that claimant
"retired from the workforce effective 2-10-00 [sic]."” (Ex. 21-2). The order addressed the
overpayment/offset issue in a section entitled "OTHER" and stated:

"The worker's temporary disability and permanent partial disability have been modified
which may affect the compensation due and payable. Therefore, the overpayment
amount of $2,215.80 as noted on the NOTICE OF CLOSURE dated March 1, 2000 is not
affirmed. We also find a letter dated 3-31-00 from SAIF to the work [sic] indicating an
overpayment of $26,158.43, an amount which is not on the face of the 3-01-00 Notice of
Closure. The insurer shall recalculate the amount of compensation due and payable and
notify the parties of the results. After recalculation, recovery of any resulting
overpayment is authorized.” (Ex. 21-4).

The "order" language of the Order on Reconsideration is identical to the above quoted language
with the following exceptions: (1) the third sentence of the above paragraph is not included in the order
language; and (2) the last sentence of the above paragraph is replaced with the following sentence in the
order language: "After recalculation, deduction of overpaid temporary disability and/or previously paid
permanent disability from any unpaid permanent disability is approved in accordance with the law."
(Ex. 21-5).

Claimant argues that the reconsideration order is inadequate as a decision under ORS 656.325(4)
because it does not contain any findings regarding whether claimant "unreasonably” failed to participate
in a vocational assistance program. In support of this argument, claimant cites several cases involving
the failure of workers to undergo medical treatment, to which the courts and the Board have applied a
"reasonableness” standard. Nelson v. EBI Companies, 296 Or 246, 250 (1984); Reef v. Willamette Industries,
65 Or App 366 (1983) (court held that under ORS 656.325(2), the claimant may not be denied benefits if
he reasonably refuses treatment that is "reasonably essential to promote recovery"); Sharon S. Webster, 46
Van Natta 2438 (1994) (applied ORS 656.325(1)(a) and determined that failure to attend examination not
unreasonable); Paul F. Weigel, 44 Van Natta 44 (1992) (refusal to undergo proposed surgery not
unreasonable). These cases are distinguishable because they involve interpretation of other statutes
and/or failure to undertake medical treatment, not vocational services.

In addition, as quoted above, neither ORS 656.325(4) nor OAR 436-060-0105(13) provides that
the failure to participate in a prescribed vocational rehabilitation program must be "unreasonable" for the
Director to reduce benefits. Although OAR 436-060-0105(13) provides a "reasonableness” standard for
failure to follow medical advice, it does not provide that same standard for failure to participate in a
prescribed vocational assistance program. Pursuant to ORS 656.325(4) and OAR 436-060-0105(13),
simply failing to participate in or complete a prescribed vocational rehabilitation program allows the
carrier to petition for and the Director to grant a reduction of any benefits awarded the worker.

3 Claimant contends that, if the Order on Reconsideration is determined to be the Director's order authorizing reduction
of benefits under ORS 656.325(4), he was deprived of a reasonable opportunity to defend against SAIF's attempt to reduce his
benefits. We disagree. As summarized above, during the reconsideration process, claimant had the opportunity (and availed
himself of that opportunity) to defend against SAIF's attempt to reduce his benefits via the petition for reduction of benefits-under
ORS 656.325(4). Furthermore, claimant had the opportunity (and availed himself-of that opportunity) to request a hearing on the
Order on Reconsideration.
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Claimarnit also argues that no vocational assistance program was "prescribed” for him under ORS
chapter 656 and OAR chapter 436. Thus, claimant contends that neither ORS 656.325(4) nor OAR 436-
060-0105(13) would apply to authorize an offset of any alleged overpayment of temporary disability
benefits. We disagree.

An insurer is required to contact a worker with an accepted disabling claim to begin the
eligibility determination within five days of the insurer's receipt of a medical or investigative report
sufficient to document a need for vocational assistance, including medical verification of projected or
actual permanent limitations due to the injury. OAR 436-120-0320(1)(b). Claimant was receiving
vocational services in the form of an eligibility evaluation when he retired from the work force and
declined further vocational services. (Exs. 4, 20-1). Because the eligibility evaluation stage is the initial
phase of the vocational rehabilitation process, the evaluation is necessarily encompassed within the term
"prescribed vocational rehabilitation program.” Furthermore, by retiring from the work force and
declining further vocational services, claimant failed to participate in or complete the prescribed
vocational rehabilitation program. '

Claimant argues that the Order on Reconsideration does not represent a determination by the
Director that claimant's benefits are to be reduced or the amount of such reduction. We disagree.

Although the Director's handling of the offset issue under ORS 656.325(4) in the Order on
Reconsideration is conclusory, the order finds that claimant retired from the work force, mentions the
March 31, 2000 letter in which SAIF notifies claimant of overpaid temporary disability in the amount of
$26,158.43 for failure to participate in vocational services, and directs SAIF to recalculate the amount of
compensation due as awarded by the order and deduct any overpaid temporary disability and/or
previously paid permanent disability from any unpaid permanent disability. In other words, the
Director authorized deduction of the entire overpayment of temporary disability benefits. Thus, contrary
to claimant's arguments, the Director specifically approved SAIF's petition for reduction of benefits
under ORS 656.325(4). This interpretation is supported by the Sanctions Unit's September 12, 2000
letter stating that it lacked jurisdiction over SAIF's April 17, 2000 "Petition for Reduction of Benefits"
because the overpayment was incorporated in the July 10, 2000 Order on Reconsideration that had been
appealed to the Hearings Division. (Ex. 26).

Claimant correctly contends that the Order on Reconsideration only authorizes deduction of
overpaid temporary disability benefits "in accordance with the law." However, claimant argues that
such authonzatlon does not permit reduction of benefits by the $26,158.43 overpayment sought by
SAIF.4 We disagree. :

Claimant must be in the work force to be entitled to temporary disability. Dawkins v. Pacific
Motor Trucking 308 Or 254, 258 (1989). Claimant was in the work force when he was disabled;
therefore, he is entitled to temporary disability durmg the periods authorized by his attending physician
and while he remained in the work force.

4 Claimant also argues that his benefits should not have been reduced by the full amount of alleged overpayment of
$26,158.43, contending that, if he had completed a vocational rehabilitation program, at best, vocational assistance might have
placed him in a minimum wage job. However, ORS 656.325(4) does not provide for any apportionment of damages when a
worker fails to participate in or complete a prescribed vocational rehabilitation program. Although OAR 436-060-0105(13) provides
that "benefits shall be reduced by the amount of the increased disability reasonably attributable to the worker's failure to
cooperate[,]” a rule may not add language that is not in the applied statute.

In any event, because claimant retired from the work force before completing the eligibility process, there is no evidence
in the record regarding claimant's potential for eamings following completion of a vocational rehabilitation program. The report
claimant cites in support of his argument for some sort of apportionment of damages actually refers to his eaming potential at his
current level of disability without vocational services. (Ex. 20).

More importantly, as explained below, SAIF has complied with the Director's order to offset the overpayment "in
accordance with the law."
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As of February 10, 1999, claimant retired and declined further vocational services. (Ex. 4).
Claimant does not contend that he remained in the work force after his February 10, 1999 retirement.
Nevertheless, SAIF does not request an offset of temporary disability benefits from the date of
retirement. Instead, it requested and received an offset of temporary disability benefits from April 8,
. 1999, the day after its Notice of Ineligibility for Vocational Assistance, through February 9, 2000. (Exs.
21, 23, 24).

In the alternative, even if the "vocational reduction” issue was not encompassed within the
Order on Reconsideration, we would still be authorized to address the overpayment/offset issue.  In
other words, the Order on Reconsideration awarded temporary disability for a specific time period. To
receive entitlement to such benéfits, claimant must be in the work force during that time period.

In closing the claim by means of a Notice of Closure, SAIF awarded temporary disability benefits
and asserted an overpayment. Thereafter, by virtue of claimant's appeal, the Notice of Closure was
subject to the "reconsideration” process, including temporary disability awards granted therein, as well
as the accompanying offset/overpayment issues. In addition, during the reconsideration proceeding,
SAIF submitted its audit letter, further clarifying its claim for an overpayment/offset. In other words,
claimant's entitlement to temporary disability (including his withdrawal from the work force) and SAIF's
accompanying overpayment/offset request exist even if its earlier request for reduction of benefits for
failure to participate in vocational services had not been made or acted upon.

Therefore, assuming without deciding that the Order on Reconsideration did not address the
"vocational reduction” issue (and we find that it likely did based on references to SAIF's letter and
comments in the order, as addressed above) the Hearings Division and the Board still have authority
over the overpayment/offset issue because the order addressed temporary disability entitlement (which
necessarily includes "work force" issues), overpayment, and offset. Moreover, as addressed above,
because claimant is entitled to temporary disability only while he remained in the work force, he has
received an overpayment of temporary disability benefits that SAIF is entitled to offset.

Penalty

Because we find that SAIF properly petitioned and received an order from the Director
authorizing a reduction of benefits under ORS 656.325(4), we do not find SAIF's actions unreasonable.
Therefore, no penalty is appropriate.

ORDER

The AL]'s order dated March 9, 2001 is affirmed.

October 8, 2001 Cite as 53 Van Natta 1397 (2001)

In the Matter of the Compensation of
JOHN B. RILEY, Claimant
Own Motion No. 01-0261M
OWN MOTION ORDER OF ABATEMENT
Welch, et al., Claimant Attorney
Employers Insurance of Wausau, Insurance Carrier

Reviewing Panel: Members Haynes and Biehl.

Claimant requests reconsideration of our September 20, 2001 Own Motion Order, that affirmed
the carrier's June 28, 2001 Notice of Closure.

In order to allow sufficient time to consider the motion, we withdraw our order and implement
the following briefing schedule. Claimant is granted 21 days from the date of this order to file his
opening argument, including supporting documents. The insurer's response must be filed within 21
days of the mailing date of claimant's submission. Claimant has 14 days from the date of the insurer's
response to submit his reply. Thereafter, we will proceed with our reconsideration.

IT IS SO ORDERED.




1398 Cite as 53 Van Natta 1398 (2001) October 8, 2001

In the Matter of the Compensation of
WILLIAM C. MILLER, Claimant
WCB Case No. 00-07800
ORDER ON REVIEW
Jean M. Fisher, Claimant Attorney
Randy Rice, Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Haynes. Member Haynes chose not to sign the
order.

Claimant requests review of Administrative Law Judge (ALJ) Black's order that upheld the
insurer's "de facto" denial of claimant's disc protrusion at L5-S1. On reyiew, the issue is

compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant, a truck driver and dispatcher, had two prior surgeries to the L5-51 level in the 1980's.
On February 12, 2000, claimant was driving his truck when he was involved in a work-related collision
with a pick-up truck. That evening, claimant sought treatment at a hospital emergency room for pain in
the region of the shoulder blades, lower back, both hips laterally with some radiation of pain down into
his legs extending from the posterior thigh to the heels in a sciatic distribution. Claimant indicated he
had been bothered off and on by some pain and intermittent numbness since his two prior L5-S1

surgeries, but the pain was not as severe as that following the motor vehicle accident. A lumbar strain
with sciatica was diagnosed. (Ex. 5).

Claimant filed a claim for the injury that was accepted by the insurer as a nondisabling cervical
and lumbar strain. Claimant received treatment from Mr. Freeman, PAC, following the injury. Dr.
Michels, D.C., became claimant's attending physician on June 7, 2000. An MRI dated June 16, 2000
revealed prior laminectomy at L5-S1 and a recurrent large disc protrusion at L5-S1 centrally and
producing left-sided neural foraminal encroachment. (Ex. 26).

Dr. Michels referred claimant to Dr. Brett, a neurologist. Dr. Brett, who became claimant's
attending physician, opined that the February 12, 2000 injury caused a pathologic worsening resulting in
further disc protrusion and annular injury at L5-5S1 and increased left S1 radiculitis/pain. (Ex. 27-2).

In a July 6, 2000 letter, claimant's attorney requested that the insurer amend its acceptance to
include "disc protrusion at L5-S1 centrally with left-sided neural foraminal encroachment.” (Ex. 29).

Claimant filed a hearing request contesting a "de facto” denial of the L5-51 disc condition on October 17,
2000. :

The ALJ] found the opinions of claimant's treating physicians, Dr. Brett and Dr. Michels,
insufficiently persuasive to establish compensability of claimant's L5-S1 disc condition. In this regard,
the ALJ concluded that the opinions of Drs. Brett and Michels did not persuasively show that the injury
was the major contributing cause of claimant's L5-S1 disc condition under the weighing analysis
required by Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 321 Or 416 (1995) (determining.the
major contributing cause involves an evaluation of the relative contribution of different causes of an
injury or disease and deciding which is the primary cause).

Based on the medical evidence in this record, ORS 656.005(7)(a)(B) is applicable in determining
compensability. Accordingly, claimant must show that the injury is the major contributing cause of his
disability or need for treatment of the combined condition. ORS 656.005(7)(a)(B); SAIF v. Nehl, 147 Or
App 101, on recon 149 Or App 309 (1997), rev den 326 Or 329 (1998). To satisfy the "major contributing
cause” standard, claimant must establish that his compensable injury contributed more to his need for
treatment and disability for the claimed condition than all other factors combined. See, e.g., McGarrah v.
SAIF, 296 Or 145, 146 (1983). Four medical experts have addressed claimant's L5-S1 disc condition.
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Dr. Baker, orthopedic surgeon, examined claimant on behalf of the insurer. He opined that
claimant's disc condition at L5-S1 probably preexisted the February 12, 2000 motor vehicle accident. He
based this opinion on the fact that claimant was slowly returning to his pre-injury status with no
significant symptoms different from those that were ptesent prior to his accident. Dr. Baker opined that
the February 12, 2000 injury caused soft tissue cervical and lumbar muscular strains that had subsided
and that any residual impairment was related to degenerative change in both the cervical and lumbar
areas. (Ex. 33).

In response to Dr. Baker, Dr. Brett noted that claimant's MRI showed a recurrent disc herniation
centrally and to the left at L5-S1 in the setting of degenerative change and moderate intervertebral disc
space narrowing. Dr. Brett opined that there had probably been a pathological worsening with further
injury to the annulus centrally and to the left at L5-S1 with increased disc protrusion resulting in
increased symptoms as a direct result of the February 12, 2000 injury. Dr. Brett felt that the injury was
the major contributing factor to claimant’s worsened condition. (Ex. 38A).

Dr. Michels, a chiropractic physician, opined that the February 12, 2000 accident is the major
contributing cause of claimant's current spinal complaints and disability. (Ex. 40).

Dr. Murray, a neurologist, reviewed claimant's medical records on behalf of the insurer. Dr.
Murray noted that claimant had ongoing symptoms of left lower extremity pain and paresthesias
preceding the February 12, 2000 accident. Dr. Murray noted that following the accident, in March 2000,
claimant had significant reduction of pain and nearly full functional recovery. Dr. Murray indicated that
the fact that claimant did not relate a subjective history of lower extremity symptoms in March 2000
argued strongly in favor of a cervical/lumbar strain without evidence of acutely recurrent disk protrusion
at L5-S1 with neural foraminal encroachment and nerve root irritation at S1.

Dr. Murray further stated that:

"Other reasons to support the lack of radiculopathy/nerve root involvement include the
clinical pattern of his symptom progression. This claimant was nearly asymptomatic in
March of 2000, without complaints of lower extremity symptoms, and did not relate in
the clinical record any intervening reinjury to his low back. His symptoms related to
[Dr. Michels] were nonspecific and there was no correlating objective evidence to
support a progressive neurologic event in the lumbosacral region. In addition, the
clinical pattern of progressive radiculopathy secondary to disk protrusion with nerve root
compression from neural foraminal encroachment over the course of an 11-month period
of time would most likely reveal a clinical pattern of greater symptoms progression than
this claimant presents with. In addition, there are no objective changes in his neurologic
examination form his preinjury status. The objective neurologic deficits that are present,
in my opinion, are secondary to the postoperative events occurring in 1992 from his prior
L5-51 disk herniation.” (Ex. 41-7).

Dr. Murray indicated that she concurred with Dr. Baker that claimant's 1L5-S1 disk protrusion
most likely preexisted the February 12, 2000 injury and was symptomatically exacerbated. Dr. Murray
indicated that it was not uncommon for postoperative disk protrusions to occur on a slow, progressive,
long-term basis without significant neurologic deficit and that this, in her opinion, was what occurred
with claimant. Dr. Murray concluded that, given the mechanism of injury, with very little trauma
sustained to the lumbosacral area and no evidence of axial loading of the spinal column, the February
12, 2000 accident resulted only in soft tissue cervical and lumbar strains. (Ex. 41-7).

In response to Dr. Murray's report, Dr. Brett noted that claimant was doing reasonably well
prior to his accident and that although he had some occasional and intermittent left leg complaints, they
would radiate only as far as the knee and likely represented referred pain rather than true radicular
pain. Dr. Brett opined that there was a very significant impact and trauma in the February 12, 2000
accident, that claimant had immediate worsening of his low back discomfort and then the development
of radicular pain into both legs, extending into the left leg distally below the knee representing true
radicular pain into the left leg and referred pain into the right leg. Dr. Brett stated that simply because
claimant did not have a progressive neurologic deficit did not mean that there was no pathological
worsening caused by the February 2000 accident. Dr. Brett concluded that claimant had a combined
condition and a "weak shell." However, Dr. Brett stated that claimant's injury was "at least a material
contributing factor to his pathologic worsening. In fact, in my opinion, this was the major contributing
factor in all medical probability.” (Ex. 42-2).
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Although the ALJ found that Dr. Brett's views were more concordant with claimant's credible
testimony, he also concluded-that Dr. Brett's explanation was insufficient under Dietz. In evaluating
medical opinions, we generally defer to the treating physician absent persuasive reasons to the contrary.
See Weiland v. SAIF, 64 Or App 810 (1983).

Here, we do not find persuasive reasons not to defer to Dr. Brett (whose opinion is supported
by that of Dr. Michels). As the ALJ noted, Dr. Brett's history was most consistent with claimant's testi-
mony. In addition, Dr. Brett was aware of claimant's prior L5-51 surgeries and his symptoms prior to
the February 12, 2000 accident. Based on his opinions, he engaged in the weighing analysis required by
Dietz and considered the contribution of claimant's prior L5-S1 surgeries as well as the contribution from
the February 12, 2000 injury. Dr. Brett concluded that the injury was the major cause of claimant's dis-
ability and need for treatment. In addition, Dr. Brett responded to the opinions of both examining
physicians.

Dr. Murray performed only a record review and never examined claimant. Moreover, Dr.
Murray believed that little trauma was sustained to the lumbosacral area, which is not consistent with
claimant's testimony regarding the severity of the accident.

Based on this record, we find no persuasive reason not to rely on Dr. Brett's opinion.
Accordingly, we conclude that the "de facto" denial should be set aside.

Claimant's attorney is entitled to an assessed fee for services at hearing and on review regarding
the denial. ORS 656.386(1). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee for claimant's attorney's services on review is $4,700,
payable by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the case, the complexity of the issue, the value of the interest involved, and the risk that claimant's
counsel might go uncompensated.

ORDER

The ALJ's order dated April 27, 2001 is reversed. The "de facto" denial is set aside and the
claim is remanded to the insurer for processing in accordance with law. For services at hearing and on
review, claimant's attorney is awarded $4,700, payable by the insurer.

October 8, 2001 » Cite as 53 Van Natta 1400 (2001)

In the Matter of the Compensation of
GEMMA ZON, Claimant
WCB Case No. 00-04080
ORDER ON REVIEW
James W. Moller, Claimant Attorney
Bostwick, et al., Defense Attorney

Reviewing Panel: Members Bieh!, Bock, and Haynes. Member Haynes dissents.

The self-insured employer request review of Administrative Law Judge (ALJ) Tenenbaum's order
that set aside its denial of claimant's injury/occupational disease for a right shoulder condition. On
review, the issue is compensability.

We adopt and affirm the ALJ's order with the following modification and supplementation.

We do not adopt the first sentence of the final paragraph of the ALJ's "Ultimate Findings of
Fact.” With that modification, we now proceed with our supplementation of the ALJ's order.

The ALJ set aside the employer's denial of claimant's right shoulder condition, finding that
claimant had sustained her burden of proving that the disputed condition was compensable. In so
-doing, the ALJ first rejected claimant's argument that her right shoulder condition was compensable as
an occupational disease. However, the ALJ] determined that the right shoulder condition was
. compensable under an accidental injury theory. The ALJ reasoned that the period of time in which
claimant alleged her right shoulder injury occurred (operating a machine for one and one-half days
while performing a special project) was sufficiently discrete to be considered an injury claim. Moreover,
because the medical evidence did not establish that work activity combined with a preexisting condition,
the ALJ applied a material contributing cause standard to the compensability determination.
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The ALJ then noted the discrepancy between claimant's description of the work activity that
allegedly caused the right shoulder condition, diagnosed by her attending physician, Dr. Gardner, as a
right shoulder strain, and that of a supervisor, Ms. Tobin. Finding no reason to question the
truthfulness of either witness, the ALJ, nevertheless, found claimant's version of events to be the more
accurate of the two. Turning to an evaluation of the medical evidence, the ALJ concluded that Dr.
Gardner's opinion established that claimant's work activities over one and one-half days caused a need
for treatment and disability and, therefore, that the claim was compensable.

On review, the employer contends that the medical opinions of an examining physician, Dr.
Thompson, and of a physician, Dr. Yarusso, who reviewed medical records, are more persuasive than
Dr. Gardner's opinion. The employer asserts that Dr. Gardner relied on an inaccurate history
_ concerning the amount of time claimant spent working at machine in light of Ms. Tobin's testimony that
claimant spent, not 12 hours at the machine as claimant alleged, but rather three to four hours. The
employer also notes Ms. Tobin's testimony that claimant's duties were not very strenuous, requiring
only and one-half pounds of force to operate the machine. Contrasting Ms. Tobin's "crystal clear
understanding and recollection” of the project in which claimant allegedly sustained her injury with
what it describes as claimant's "vague, hesitant and clearly inconsistent” testimony, the employer argues
that Tobin's testimony is more reliable and supports the conclusions of Drs. Thompson and Yarusso that
claimant's work activity in February 2000 did not result in a right shoulder sprain.

We first turn to the credibility issue. Like the ALJ, we are troubled by the discrepancy between
claimant's version of events leading to her alleged injury and that of Ms. Tobin. Having reviewed this
record, we agree, however, with the AL] that claimant has given consistent histories to the medical
providers. We also recognize that the AL] is in a superior position to evaluate the credibility of claimant
based on attitude and demeanor. See Sherri L. Williams, 51 Van Natta 75, 77 (1999). The AL]J expressly
stated that she did not believe that claimant was fabricating this episode. Moreover, the AL] noted that
it was possible that Ms. Tobin was remembering a different project. After carefully considering the
evidence and the employer's arguments, we agree with the ALJ's assessment of this issue and find that
Dr. Gardner had a materially accurate history on which to base her opinjon.

Turning to the medical evidence, we first acknowledge the employer's argument that the AL]J
should have applied the major contributing cause standard of ORS 656.005(7)(a)(B). However, we need
not definitively decide whether the medical evidence establishes a "combined condition.” That is, we
conclude that, under either a material or major contributing cause standard, Dr. Gardner's opinion
satisfies claimant's burden of proof.

When there is a dispute between medical experts, more weight is given to those medical
opinions that are well reasoned and based on complete medical information. Somers v. SAIF, 77 Or App
259, 263 (1986). In evaluating medical opinions, we generally give greater weight to the treating
physician absent persuasive reasons to the contrary. See Weiland v. SAIF, 64 Or App 810 (1983); Darwin
B. Lederer, 53 Van Natta 974 (2001) (discussing impact of Dillon v. Whirlpool Corp., 172 Or App 484 (2001)
on the general policy of deferring to the attending physician's opinion).

Having reviewed this record, we conclude that there are no persuasive reasons not to give
greater weight to the attending physician's opinion. Dr. Gardner issued a series of reports in which she
evaluated the various potential casual factors and responded to the medical evidence from Drs.
Thompson and Yarusso. Dr. Gardner also reviewed the videotape of claimant's job activities that was
shown to Drs. Thompson and Yarusso. Based on her evaluation of the causation issue, Dr. Gardner
concluded that claimant's work activity was the major contributing cause of claimant’s right shoulder
condition and need for treatment and disability. (Ex. 38). Although the employer contends that Drs.
Thompson and Yarusso have superior expertise in evaluating causation issues such as this, we find that
Dr. Gardner's opinion is well reasoned and based on an accurate history. Moreover, we find no reason
to conclude that she lacks the qualifications to express a cogent opinion in this case. Thus, we find Dr.
Gardner's opinion is persuasive.

Accordingly, we conclude that claimant has satisfied her burden of proof. Thérefore, we agree
with the ALJ's decision setting aside the employer's denial.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). The
employer objects to claimant's attorney's request for an assessed fee of $2,400, arguing that it is
excessive.
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In deciding whether the requested fee is appropriate, we consider the factors in OAR 438-015-
0010(4), which includes time devoted to the case, the complexity of the issues, the value of the interest
involved, the skill of the attorneys, the nature of the proceedings, the benefits secured, and the risk that
an attorney's efforts may go uncompensated. See Schoch v. Leupold & Stevens, 162 Or App 242 (1999)
(Board must explain the reasons why the factors considered lead to the conclusion that a specific fee is
reasonable). Claimant's attorney devoted 16 hours to the compensability issue on appeal and submitted
a 21 page brief, of which 20 pages were devoted to the compensability issue. The compensability issue
concerned whether claimant sustained a compensable right shoulder injury or occupational disease. As
compared to typical compensability cases, the compensability issue here was of above average
complexity. Because claimant's right shoulder claim has been found compensable, she is entitled to
workers' compensation benefits. The interest involved and the benefits secured for claimant are
significant. The attorneys involved .in this matter are skilled litigators with substantial experience in
worker's compensation law. Finally, considering the conflicting testimony and medical evidence, there
was a risk that claimant's counsel's efforts might have gone uncompensated. No fnvolous issues or
defenses have been presented on review.

Consequently, after considering the factors set forth in OAR 438-015-0010(4) and applying them
~ to this case, we find that a reasonable fee for claimant's attorney's services on review regarding the
compensability issue is $2,400, payable by the employer. In reaching this conclusion, we have
particularly considered the time devoted to the compensability issue (as represented by claimant's
respondent's brief, his counsel's representation of time devoted to the brief, and the employer's
" objections), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated February 7, 2001 is affirmed. For services on review,. claimant's attorney
is awarded an assessed fee of $2,400, to be paid by the employer.

Board Member Haynes dissenting.

The majority affirms the ALJ's order setting aside the self-insured employer's denial of
claimant's injury/occupational disease claim for a right shoulder condition. In so doing, the majority
concludes that the attending physician, Dr. Gardner, had an accurate history of claimant's work
activities and that her opinion was sufficiently persuasive to satisfy claimant's burden of proof under
. either a material or major contributing cause standard.

Based on my review of this record, however, I cannot agree that claimant's description of the
work activities that allegedly caused her right shoulder condition is accurate. Thus, I conclude that Dr.
Gardner's opinion is not based on an accurate history and is, therefore, not persuasive. Because of this,
I would find that claimant's right shoulder claim is not compensable and must respectfully dissent.

I first address the burden of proof. It is apparent from this record that claimant had a four-year
history of right shoulder symptoms prior to the one-and-one-half day period of work activity in February
2000 that claimant alleges caused her right shoulder condition. Dr. Gardner's initial chart note records
such a history. (Ex. 7). The ALJ correctly concluded that this preexisting condition "combined"” with
claimant's work activity on the development project in February 2000. Therefore, under ORS
656.005(7)(a)(B), claimant must prove that her work activity during this project was the ma]or
contributing cause of her disability and need for treatment.

I next address the credibility issue. I agree with the employer that the supervisor's (Ms.
Tobin's) testimony regarding the nature of the development project that allegedly caused claimant's
right shoulder condition was more persuasive than claimant's. While I believe each witness was honest,
Ms. Tobin's testimony that claimant rotated to other workstations and did not spend more than three or
four hours at the machine that allegedly caused her condition was more specific and detailed and,
hence, was more reliable.

Ms. Tobin clearly described the work activity in which claimant was engaged at the time of the
alleged injury and testified that performing a job without rotation is never done. (Trs. 30-75). Ms.
Tobin further testified that she knew the engineer working on the development project was aware of the
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project's purpose and specifically recalled claimant rotating from job to job. (Tr. 45). Ms. Tobin
explained that the force necessary to operate the machine that allegedly caused claimant's injury was
minimal. (Tr. 49). Contrary to the majority's and the AL]J's suggestion, there is nothing in the record to
indicate that Ms. Tobin was recalling a different development project.

Thus, I find Ms. Tobin's testimony more reliable than claimant's and supports the conclusions of
Drs. Thompson and Yarusso that claimant's work activities in February 2000 did not result in a right
shoulder sprain. Moreover, because I believe that Dr. Gardner had a materially inaccurate history of
claimant's work activity (i.e., incorrectly believed that claimant worked for 12 hours straight on the same
machine), it follows that her opinion is less persuasive. See Miller v. Granite Construction Company, 28 Or
App 473 (1977) (medical opinions based on an inaccurate history are entitled to little weight).

In addition to the above deficiency in her medical opinion, Dr. Gardner clearly lacked the
expertise of Drs. Yarusso and Thompson. Dr. Thompson is an orthopedist experienced in performing
shoulder surgeries and examinations. Dr. Yarusso is an occupational medicine expert specializing in
evaluation of workers' compensation injuries and assessing ergonomics of workstations in relation to
injury prevention. In contrast, the qualifications of Dr. Gardner are unknown. While her letterhead
indicates she is a medical doctor, Dr. Gardner's experience in orthopedics, occupational medicine or
ergonomics is not apparent from the record. In light of this, I conclude that Drs. Thompson and
Yarusso have a decided edge in qualifications in comparison to Dr. Gardner.

Accordingly, given the inaccurate history of claimant's work activities on which Dr. Gardner
relied, as well the superior expertise of Drs. Yarusso and Thompson, I disagree with the ALJ's
conclusion that the medical evidence proves that claimant's work activities were the major contributing
cause of the right shoulder condition. Instead, I would find the medical opinions of Drs. Thompson and
Yarusso establish that the preexisting right shoulder condition is the major factor in claimant's right
shoulder condition and need for treatment. Because the majority concludes otherwise, I respectfully
dissent.

October 9, 2001 Cite as 53 Van Natta 1403 (2001)

In the Matter of the Compensation of
JIMMY L. GRAZIER, Claimant
WCB Case No. 99-09893
ORDER ON RECONSIDERATION
.Schneider, et al., Claimant Attorney
Jerry Keene, Defense Attorney

On May 23, 2001, we abated our May 8, 2001 order affirming an Administrative Law Judge's
(AL]'s) order that: (1) denied claimant's motion to reopen the record for consolidation with another case
arising from a claim that he had filed with the Department regarding the noncomplying status of Mr.
Swain; (2) found that claimant was not a subject worker of Swain Construction, Inc.; and (3) upheld the
SAIF Corporation's denial of claimant's neck injury claim. We took this action to consider the parties'
settlement.

The parties have now submitted a "Disputed Claim Settlement" that is designed to resolve all
issues raised or raisable between them. Pursuant to the agreement, the parties agree that SAIF's denial

"shall be approved" and that claimant's request for hearing "shall be dismissed with prejudice."

We have approved the settlement, thereby resolving the parties’ dispute. Accordingly, on
reconsideration, this matter is dismissed with prejudice.

IT IS SO ORDERED.
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In the Matter of the Compensation of
MARVIN W. CROSS, Claimant
WCB Case No. 00-07401
ORDER ON REVIEW
Malagon, Moore, et al., Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Meyers, Bock, and Biehl. Member Biehl dissents.

Claimant requests review of those portions of Administrative Law Judge (ALJ) Fitzwater's order
that: (1) admitted Exhibit A; (2) determined that the SAIF Corporation properly ceased payments of
temporary total disability on June 21, 2000; and (3) declined to assess a penalty for SAIF's allegedly
unreasonable claim processing. Subsequent to briefing, claimant moved for remand for the admission of
additional evidence and the opportunity for further cross-examination of the employer. On review, the
issues are remand, evidence, temporary disability, and penalties. :

We adopt and affirm the ALJ's order, with the following supplementation to respond to
claimant's request for remand and arguments on review regarding the temporary disability issue.

Remand

Claimant has submitted-a document entitled "Activity Timeline," dated Tuesday, May 23, 2000,
the date of claimant's injury, which he alleges came from the truck that he was driving on the day of his
accident. Claimant requests remand for admission of the document and for the purpose of cross-
examining the employer regarding this document.

We may remand to the AL] if the record has been improperly, incompletely or otherwise
insufficiently developed. ORS 656.295(5). Remand is appropriate upon a showing of good cause or
other compelling basis. Kienow’s Food Stores v. Lyster, 79 Or App 416 (1986). To merit remand for
consideration of additional evidence, it must clearly be shown that material evidence was not obtainable
with due diligence at the time of the hearing and that the evidence is reasonably likely to affect the
outcome of the case. Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986); Metro Machinery Rigging v.
Tallent, 94 Or App 245, 249 (1988).

Here, claimant has not established that the document that he has submitted was unavailable
with due diligence at the time of the hearing. See Robert A. Wilson, 52 Van Natta 2225 (2000). Moreover,
the issue at hearing was whether claimant's employment was terminated for violation of a work rule or
other disciplinary reasons. See ORS 656.325(5)(b). The employer testified that he fired claimant for
driving at an excessive speed, based on the presence of skid marks at the accident site. According to
claimant, the "Activity Timeline" casts doubt on the credibility of the employer's testimony at hearing.

To the extent that claimant is contending that the employer's termination of claimant's
employment was unreasonable or unjustified, this is not an issue within the purview of workers'
compensation law. See Kenneth A. Meyer, 50 Van Natta 2302 (1998). In addition, in light of the evidence
already present in the record, we find that consideration of the additional evidence would not likely
affect the outcome of the case. See Compton v. Weyerhaeuser, 301 Or at 646. We, therefore, conclude that.
the case has not been improperly, incompletely or otherwise insufficiently -developed. Accordingly,
remand is not warranted. ORS 656.295(5).

Evidence

At hearing, claimant objected to the admission of Exhibit A, a copy of the employer's return to
work policy, on the basis that it was not timely submitted under OAR 438-007-0015(2). In response,
among other arguments, SAIF contended that it had obtained and provided the policy to claimant on
January 4, 2001, the day before hearing. (Tr. 2).

The AL] admitted the document, and provided claimant with the opportunity to continue the
hearing to cure any material prejudice. See OAR 438-007-0018(4). Claimant declined a continuance.

On review, claimant contends that the employer's "Early Return to Work Policy” was a
"document pertaining to the claim” that should have been disclosed. We need not address this issue,
however, because, as explained below, even if the exhibit was not considered, the record supports a
conclusion that the employer had a written policy of offering modified work to injured workers.
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Temporary Disability

The issue at hearing was whether SAIF properly ceased payment of temporary disability under
ORS 656.325(5)(b), which requires that the employer have a written policy of offering modified work to
injured workers. The employer testified at hearing that, as of the date that claimant was injured, it had
a written return to work policy in force. (Tr. 29). The ALJ found that this testimony satisfied the
statutory requirement, even though claimant was not aware of the policy during his employment.

On review, claimant observes that the employer did not provide the written return to work
policy until shortly before the hearing, that the document was not dated or signed, and that it was not
clear who prepared the policy. Moreover, claimant notes that there was no evidence that claimant or
any other employee knew the policy existed. Under these circumstances, claimant contends that the
record does not establish the existence of a written return to work policy.

Claimant's contentions notwithstanding, we conclude that the record, without consideration of
the document itself, does establish the existence of a written return to work policy. The employer
credibly testified that the policy was in effect at the time of claxmant s injury and that he knew this
because he had previously returned injured workers back to work.1 (Tr. 29). In light of such testimony,
we agree with the AL]J that the requirement under ORS 656.325(5)(b) that the employer have a written
policy of offering modlﬁed work to injured workers has been satisfied. See, e.g., Christine M. Mulder, 50
Van Natta 521 (1998)

Claimant also contends that the description of the modified job that Dr. Wilson, the attending
physician, approved was legally insufficient because it failed to adequately describe the modified work
at issue. (Ex. 1A). The AL]J rejected this argument because the job description explained the job duties,
location, physical requirements and the required safety equipment. The ALJ observed that, unlike OAR
436-060-0030(5) pertaining to ORS 656.268(4)(c), the job description under OAR 436-060-0030(6) (which
implements ORS 656.325(5)(b)) does not have to provide the duration of the modified job and its hours.
Thus, the AL] found that the job description notified Dr. Wilson of the physical tasks to be performed
and that Dr. Wilson concluded that the employment appeared within claimant's capabilities. We agree
with the ALJ's reasoning.

Claimant's employment was terminated for violating a work rule or other disciplinary reasons;
i.e, driving at excessive speed. Thus, ORS 656.325(5)(b) is the governing statute. Under ORS
656.325(5)(b), an employer may discontinue paying temporary total disability benefits and begin paying
temporary partial disability benefits when the worker has been terminated for disciplinary reasons or
violation of a work rule and the attending physician approves work in a modified job that would have
been offered to the worker had he remained employed. Because this case falls under ORS 656.325(5)(b),
the applicable administrative rule is OAR 436-060-0030(6).3 See, e. g., Michael ]. Benson, 51 Van Natta 866

1 Although the evidence establishes that claimant did not know of this policy (Tr. 11, 15), claimant's testimony does not
prove that the policy did not exist on June 21, 2000, the date that SAIF ceased payment of TTD, in light of the employer's credible
testimony directly addressing the existence of the written modified-work policy.

2 Noting some troubling aspects of the employer's testimony, the dissent contends that the record does not establish that .
the employer had a written return to work policy. While we acknowledge the dissent’s concerns, we are nevertheless persuaded
after reviewing the hearing testimony that the employer had a written policy of offering modified work.

3 OAR 436-060- -0030(6) provides in pertinent part:

"Pursuant to ORS 656.325(5)(b), the insurer shall cease paying temporary total disability compensation and start paying temporary
partial disability compensation under section (2) as if the worker had begun the employment when the attending physician
approves employment in a modified job that would have been offered to the worker if the worker had not been terminated from
employment for violation of work rules or other disciplinary reasons, under the following conditions:

"(a) The employer has a written policy of offering modified work to injured workers;

"(b) The insurer has written documentation of the hours available to work and the wages that would have been paid if the worker
had returned to work in order to determine the amount of temporary partial disability compensation under section (2);

"(c) The attending physician has been notified by the employer or insurer of the physical tasks to be performed by the injured
worker; and

"(d) The attending physician agrees the employment appears to be within the worker's capabilities.” (Emphasis added.)
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(1999); Kenneth A. Meyer, 50 Van Natta 2302 (1998), on recon 51 Van Natta 319 (1999). This rule requires
that the attending physician be notified by the employer or insurer of the physical tasks to be performed
by the injured worker, and agrees that the employment appears to be within the worker's capabilities.
OAR 436-060-0030(6)(c) and (d). The rule does not require that the modified job description the
attending physician approves include the hours to be worked or the wages to be paid. Instead, the
insurer must have that information. OAR 436-060-0030(6)(b). In this case, the record establishes that
- SATF had the required information. (Ex. 1B).

Consequently, we find that the record establishes that the insurer had "written documentation of
the hours available to work and the wages that would have been paid" within the meaning of OAR 436-
060-0030(6)(b). Finally, we agree with the AL]J that the attending physician was notified of the physical
tasks to be performed by the worker and agreed that the employment "appear[ed] to be within the
worker's capabilities.” (Ex. 1A); OAR 436-060-0030(6)(c) and (d); see Deanna L. Rood, 49 Van Natta 285,
286 (1997). ‘

In conclusion, having reviewed this record, we agree with the AL]'s finding that SAIF properly
ceased payment of temporary disability under ORS 656.325(5)(b) and OAR 436-060-0030(6). Therefore,
we affirm. : '

ORDER

The ALJ's order dated February 5, 2001 is affirmed.

Board Member Biehl dissenting.

After review of the record, I would find that the employer's "Early Return-to-Work Policy" was a
"document pertaining to a claim" under OAR 438-007-0015(5) and (6)1 because it is a document relevant

1 A "claim” is a "written request for compensation from a subject worker or someone on the worker's behalf, or any
compensable injury of which a subject employer has notice or knowledge." ORS 656.005(6). “Compensation" includes "all
benefits, including medical services, provided for a compensable injury to a subject worker or the worker's beneficiaries by an
insurer or self-insured employer pursuant to this chapter.” ORS 656.005(8). Among the benefits included for injured workers are
temporary total and temporary partial disability benefits. See ORS 656.210. OAR 438-007-0015 provides in pertinent part:

"(5) For the purpose of this rule, "documents pertaining to the claim(s)" or any variation thereof means documents and
recordings, whether written or electronic or in any other form, which consist of the following items applicable to the
workers' compensation claim:

"(a) Medical and vocational reports, including any correspondence to and from the medical and vocational experts who
provide the reports or who agree to testify on behalf of the party sending correspondence;

"(b) Official forms and notices réquired by ORS Chapter 656, the Workers' Compensation Division or the Workers’
Compensation Board, as they relate to the claim(s);

"(c) Investigative statements, including a party's statement, and investigative summaries;
"(d) Correspondence to and from the Workers' Compensation Division and the Workers' Compensation Board; and

"(e) Upon specific request, records of all compensation paid, payroll records, records or statements of wages earmed by
the claimant, and copies of bills from medical and vocational service providers rendering treatment or services to the
claimant.

"(6) After the disclosure required by this rule, either the claimant or the insurer may request further specific discovery of
other factual documents relevant and material to an issue raised by the Request for Hearing or the Response thereto, or
any other issue which thereafter arises and is subject to the jurisdiction of the Workers’ Compensation Board. Any
dispute regarding the discoverability of such further documents shall be resolved by the Administrative Law judge
assigned to the hearing,

"ok ok ok ok k.

"(8) 1t is the express policy of the Board to promote the full and complete discovery of all relevant facts and expert
opinion bearing on a claim being litigated before the Hearings Division, consistent with the right of each party to due
process of law. Failure to comply with this rule shall, if found to be unreasonable, be considered delay or refusal under
ORS 656.262(11) and may result in the imposition of penalties and attorney fees, exclusion of evidence and/or
continuance of a hearing subject to OAR 438-006-0091."
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and material to the issue of claimant's entitlement to temporary total or temporary partial disability
benefits, which was raised in his request for hearing. See ORS 656.325(5)(b)‘2 and ORS 656.268(4)(c).

However, even assuming that the AL]'s evidentiary ruling was proper, I would still not find the
document persuasive evidence that the employer had an "Early Return to Work" policy in place at the
time of claimant's employment. :

As the majority observes, the employer testified that the "Early Return to Work" policy was in
effect at the time of claimant's May 2000 accident. However, there is no documentary evidence in the
record that supports his testimony. First, the employer testified that he did not formulate the policy (Tr.
28), which indicates to me that the employer itself did not have a policy to return employees to work.
Second, the employer testified that he has no one in his office who deals with workers' compensation
matters and, instead, relied on the Association of Oregon Loggers (id.), which further indicates to me
that the policy was that of the Association rather than the employer. Third, the employer testified that
the document entitled "Early Return to Work" policy was generated by the Association of Oregon
Loggers, not the employer (id.), which reinforces my conclusion. Fourth, the document itself was
undated and unsigned, and the employer was unable to say when it was adopted by his company. (Tr.
29) Finally, claimant was not aware of any "Early Return to Work" policy on the part of the employer,
although he had been hired as a log truck driver by the employer and had worked for him for over a
year. (Tr. 5, 15).

In sum, based on the employer's testimony that the "Early Return to Work" document was
generated by someone other than the employer, and the employer's failure to make such a policy
known to claimant at any time during his term of employment, I would conclude that the employer
itself had no policy in place at the relevant times. Consequently, I would find that the requirement
under ORS 656.325(5)(b) that the employer have a written policy of offering modified work to injured
workers, has not been met, and that the employer had no authority to cease paying temporary total
disability compensation in this case. ’

2 ORS 656.326(5)(b) provides:

"If the worker has been terminated for violation of work rules or other disciplinary reasons, the insurer or self-insured
employer shall cease payments pursuant to ORS 656.210 and commence payments pursuant to ORS 656.212 when the
attending physician approves employment in a modified job that would have been offered to the worker if the worker
had remained employed, provided that the employer has a written policy of offering modified work to injured workers. (Emphasis
added). : »

October 9, 2001 ‘ Cite as 53 Van Natta 1407 (2001)

In the Matter of the Compensation of
CHRISTINA M. CARRILLO, Claimant
WCB Case No. 00-08120
ORDER ON RECONSIDERATION
Ransom & Gilbertson, Claimant Attorney
Cummins, Goodman, et al., Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

On September 20, 2001, we abated our September 7, 2001 order that affirmed an Administrative
Law Judge's (AL]'s) order that upheld the self-insured employer's denial of claimant's injury claim for a
cervical condition. We took this action to consider the parties' settlement.

The parties have now submitted a "Disputed Claim Settlement" that is designed to resolve all
issues raised or raisable between them. Pursuant to the agreement, claimant agrees that the employer's
denial "will ‘be affirmed in its entirety" and that she will not take any further workers' compensation
benefits on behalf of the denied claim.
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We have approved the settlement, thereby resolving the parties’ dispute.1  Accordingly, on
reconsideration, this matter is dismissed with prejudice.

IT IS SO ORDERED.

1 pursuant to OAR 438-009-0010(2)(g), a settlement must include a list of medical service providers who shall receive
reimbursement in accordance with ORS 656.313(4), including the specific amount each provider shall be reimbursed, and the
" parties’ acknowledgment that this reimbursement allocation complies with the reimbursement formula prescribed in ORS
656.313(4)(d). When no unpaid medical bills are in the carrier's possession on the date the settlement terms are agreed on, the
"list" and "acknowledgment” requirements of OAR 438-009-0010(2)(g) are inapplicable. See Robert E. Wolford, 46 Van Natta 522
(1994).

Here, the agreement provides that the employer agrees to pay outstanding and unpaid bills in the amount of $574.
Elsewhere, however, the agreement includes the parties’ acknowledgment that there are no outstanding medical bills subject to
reimbursement pursuant to ORS 656.248 and consistent with ORS 656.313. Thus, in granting this approval, we have interpreted
the aforementioned provisions as the parties' representation that there were no outstanding medical bills for claimant's cervical
condition in the employer's possession on the date the terms of the settlement terms were agreed on. Thus, the agreement is
approvable. ‘

QOctober 9, 2001 Cite as 53 Van Natta 1408 (2001)

In the Matter of the Compensation of
DAVID A. JACKSON, Claimant
Own Motion No. 01-0114M
OWN MOTION ORDER
Bischoff, Strooband & QOusey, Claimant Attorney
Liberty Northwest Ins. Corp., Insurance Carrier

Reviewing Panel: Members Haynes and Biehl.

On April 30, 2001, we referred claimant's Own Motion request to the Hearings Division. We
took this action because litigation concerning the responsibility for his current condition was pending
before the Hearings Division. (WCB Case No. 01-03201).

Under ORS 656.278(1)(a), we may exercise our Own Motion authority to reopen a claim for
additional temporary disability compensation when we find that there is a worsening of a compensable
injury that requires either inpatient or outpatient surgery or other treatment requiring hospitalization.

On July 18, 2001, Administrative Law Judge (AL]) Hazelett issued an Order of Dismissal,
dismissing claimant's pending hearing request. (WCB Case No. 01-03201). That order has not been
appealed. ’

Thereafter, the Board's staff directed a letter to the parties regarding the effect of the AL]J's july
18, 2001 order on this pending Own Motion matter. In response, claimant announced that the insurer
had accepted responsibility for claimant's current condition under a 2001 claim and that he is "no longer
in need" of Own Motion benefits because he has sustained a "new injury" which was being processed
under a different claim number. The insurer does not challenge claimant's representations.

In light of such circumstances, we conclude that claimant's current condition (which formed the
basis for the Own Motion request) is being processed as a "new injury" claim. Consequently, claimant's
current condition is considered unrelated to his January 1989 compensable injury. Thus, we are without
authority to reopen claimant's 1989 claim. ORS 656.278(1)(a). '

Accordingly, claimant's request for Own Motion relief under his 1989 claim is denied.

IT IS SO ORDERED.
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In the Matter of the Compensation of
PATRICIA J. LATAL, Claimant
WCB Case No. 00-04009
ORDER ON RECONSIDERATION
Martin L. Alvey, Claimant Attorney
Scheminske, et al., Defense Attorney

Reviewing Panel: Members Meyers and Biehl.

On September 6, 2001, we withdrew our August 7, 2001 order that: (1) upheld the self-insured
employer's denial of claimant's "consequential condition” claim for a low back condition; and (2)
declined to asses a penalty for allegedly unreasonable claim processing. We took this action to consider
claimant's request for reconsideration. Having received the self-insured employer's response, we
proceed with our reconsideration.

'Claimant asserts that our interpretation of the opinions from two physicians (Drs. Spady and
Smith) was erroneous. In particular, claimant contends that the doctors' opinions are based on a "major
contributing cause" analysis rather than (as we had interpreted) a "precipitating cause" analysis. Thus,
claimant argues that she has established the compensability of her "consequential” low back condition.

We begin with a discussion of Dr Smith's opinion. As found in our prior order, Dr. Smith
initially concurred with the opinion of Drs. Gripekoven and Reimer (employer-arranged examiners) that
claimant's low back condition was "related to a pre-existing degenerative condition" and "is not related in
any way to her left shoulder injury." (Ex. 39-7; 42) (emphasis added). We also found that subsequent to
his concurrence with Drs. Gripkoven and Reimer, Dr. Smith opined that claimant's low back condition
was a "combined condition" consisting of a mechanical strain and degenerative lumbar disc disease and
that claimant's work injury "precipitated" her low back symptoms. (Ex. 57-2; 58-1; 60-8). Thus, Dr.
Smith has given two opinions that are inconsistent with each other.

Assuming, for the sake of argument, that Dr. Smith's ultimate opinion regarding the cause of

claimant's low back symptoms is based on a "major contributing cause" analysis, we agree with the

ALJ's conclusion that Dr. Smith did not explain the reason for changing his earlier opinion that
claimant's low back condition was not related to her work injury. Without such an explanation, Dr.
Smith's change of opinion is not persuasive. See Blakely v. SAIF, 89 Or App 653, 656, rev den 305 Or 972
(1988) (physician's opinion lacked persuasive force because it was unexplained). Furthermore, our order
adopted the ALJ's order that contained considerable reasoning regarding Dr. Smith's opinion.
Nonetheless, in response to claimant's motion, we offer the following additional comment.

In his chart note of March 9, 1999, Dr. Smith noted that one month after the shoulder surgery,
claimant was progressing well, until her improvement was slowed by a "superimposed back problem
which occurred when she lurched suddenly to protect her young child” from falling out of bed. (Ex. 60-
23). Dr. Smith reported that claimant had twisted her low back and was having "mechanical lumbar
symptoms.” (Id.) In his deposition, Dr. Smith indicated that that particular event was sufficient to
cause the symptoms for which he treated claimant, and sufficient to cause a disc bulge or herniation.
(Ex. 60-16; 60-17).

As noted by the ALJ, Dr. Smith did not offer any explanation of how or why claimant's left
shoulder injury and/or surgery was the major contributing cause of claimant's "consequential" low back
condition. (O&O p. 7). Consequently, Dr. Smith's opinion is insufficient to carry claimant's burden of
proof. See Dietz v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995) (determination of
major contributing cause involves evaluation of the relative contribution of different causes and deciding
which is the primary cause).

We turn to Dr. Spady's opinion. Dr. Spady first stated: "The degenerative process may be a
preexisting condition but without the forceful injury while at work that radiculopathy and back pain
may very well have never occurred.” (Ex. 44A). Later, Dr. Spady opined:

"[Tihe hard surgical bed and or movement during surgery most likely was the major
contributor to herniation. Since she needed the surgery, to get better for her shoulder
injury, I would say there is a direct relationship to her back problems and her injury
recovery.” (Ex. 56).
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Dr. Spady's two opinions appear to be inconsistent. The first opinion suggests that claimant’s
back condition was caused by the same force that caused her compensable shoulder injury. In contrast,
his subsequent opinion indicates that that claimant's back problem (disc herniation) occurred during the
surgery for the shoulder condition. Dr. Spady did not offer an explanation for his apparent change of
opinion. As a result, his opinion is unpersuasive. Blakely, 89 Or App at 656. '

Moreover (assuming that the disc herniation occurred during the shoulder surgery), Dr. Spady
did not discuss the relative contributions of claimant's movement during surgery and her preexisting
degenerative process in producing the disc herniation. Without such a discussion, his opinion regarding
the cause of the disc herniation is insufficient to meet claimant's burden of proof. See Dietz v. Ramuda,
130 Or App 397 (1994), rev dismissed 320 Or 416 (1995). ;

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our
August 7, 2001 order. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

October 9, 2001 Cite as 53 Van Natta 1410 (2001)

In the Matter of the Compensation of
GINA E. LAMERE, Claimant
WCB Case No. 00-08813
: ORDER ON REVIEW
Mustafa T. Kasubhai, Claimant Attorney
Hornecker, Cowling, et al., Defense Attorney

Reviewing Panel: Members Biehl and Meyers.

Claimant requests review of Administrative Law Judge (AL]) Davis' order that: (1) ‘upheld the
self-insured employer's denial of claimant's aggravation claim; and (2) declined to award a penalty for
an allegedly unreasonable denial. On review, the issues are aggravation and penalties.

We adopt and affirm the AL]'s order, with the following supplementation.

Even assuming that one or more of claimant's compensable conditions worsened, we are not
persuaded that such worsening was "more than waxing and waning of symptoms of the condition(s)
contemplated by the previous permanent disability award." See ORS 656.273(8); Gary R. Platt, 52 Van
Natta 1102 (2000) (Aggravation not proven where medical evidence failed to establish worsening greater
than contemplated by the previous permanent disability award); Patricia |]. Sampson, 45 Van Natta 771,
aff'd mem, 125 Or App 338 (1993) (same). (See Exs. 79, 80).

ORDER

The ALJ's order dated May 29, 2001 is affirmed.
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In the Matter of the Compensation of
JOHN L. ANDERSON, Claimant
WCB Case Nos. 00-06476 & 00-04825
ORDER ON REVIEW
Doblie & Associates, Claimant Attorney
Jerry Keene, Defense Attorney

Reviewing Panel: Haynes, Meyers, Bock, Phillips Polich and Biehl. Members Phillips Polich
and -Biehl dissent.

The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Mills' order that found claimant's claim was prematurely closed. On review, the issue is premature
closure. We reverse. »

FINDINGS OF FACT

We adopt the ALJ's findings of fact with the following change. In the fourth paragraph on page
2, we change the last word in the third sentence to "condition.”

CONCLUSIONS OF LAW AND OPINION

The employer accepted a disabling chest wall strain resulting from claimant's August 13, 1999
injury. (Exs. 18, 64). In the course of treating claimant, a CT scan was performed that showed a lesion
on the right lung. (Ex. 13). Claimant was referred to Dr. Donnelly, who requested authorization to
perform surgery to determine the nature of the lesion. (Ex. 46). He performed surgery on December 6,
1999, which involved a right lower lobectomy and excision of mediastinal mass. (Ex. 50). The

subsequent pathology revealed a mixed tissue mass with no indication it was secondary to trauma. (Ex.
62).

On January 24, 2000, Dr. Yarusso, claimant's attending physician, performed a closing
examination. (Ex. 62). He reported that claimant was medically stationary from the August 13, 1999
industrial episode, but not with respect to the December 6, 1999 diagnostic surgery. (Exs. 62, 67). Dr.

Donnelly agreed that, as of February 3, 2000, claimant was not yet medically stationary from surgery.
(Ex. 68).

A Notice of Closure issued on February 3, 2000, and claimant requested reconsideration,
contending that the claim was prematurely closed. (Ex. 65A2). Claimant argued that, because he had
not yet recovered from the diagnostic lobectomy, closure was premature. (Exs. 65A2, 65A3). Dr.
Thompson performed a medical arbiter examination on May 11, 2000. (Ex. 66).

The employer subsequently agreed to pay for the diagnostic lobectomy. (Ex. 67A). The
employer indicated it was paying for the services as diagnostic in nature, since the "underlying cause for
[claimant's] discomfort was a mass that was unrelated to his workers' compensation injury." (Id.) A

- June 22, 2000 Order on Reconsideration affirmed the Notice of Closure. (Ex. 69). Claimant requested a

hearing.

The ALJ relied on Brooks v. D & R Timber, 55 Or App 688 (1982), and found that claimant's
condition was not medically stationary because he was expected to improve from the effects of the
compensable diagnostic procedure. The ALJ] reasoned that, because the diagnostic procedure was
compensable, claimant should not be deemed medically stationary until he has recovered from the
effects of that surgery.

On review, the employer acknowledges that the diagnostic surgery is compensable. See ORS
656.245(1)(c)(H). The employer contends, however, that there is no statutory authority to delay the
closure date when claimant's accepted injury is medically stationary. Relying on Thomas A. Hutcheson,
46 Van Natta 354 (1994), the employer argues that the existence of a noncompensable condition that is
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not medically stationary at the time of claim closure does not preclude a finding that claimant's
. compensable condition is medically stationary.

ORS 656.268(1)(a) provides that a carrier shall close the worker's claim, as prescribed by the
Director, and determine the extent of the worker's permanent disability, provided the worker is not
enrolled and actively engaged in training, when the worker has become medically stationary and there
is sufficient information to determine permanent impairment. An injured worker is medically stationary
when "no further material improvement would reasonably be expected from medical treatment, or the
passage of time." ORS 656.005(17). OAR 436-035-0035(1) (WCD Admin. Order No. 97-065) provides
that a worker's "compensable condition" shall be determined to be medically stationary when the
attending. physician or a preponderance of medical opinion declares the worker either "medically
stationary,” "medically stable," or uses other language meaning the same thing.

Although claimant relies on Brooks v. D & R Timber, 55 Or App at 688, and Counts v. International
Paper Co., 146 Or App 768 (1997), the issue in those cases was compensability of the claimant's
diagnostic procedure. See also Mohr v. Barrett Business Services, 168 Or App 579 (2000); Roseburg Forest
Products v. Langley, 156 Or App 454 (1998). That is not at issue here because the employer agrees that
claimant's diagnostic surgery is compensable. Instead, the issue is premature closure, which was not
addressed in the aforementioned court cases.

In determining whether a claim was prematurely closed, the issue is whether the claimant's
accepted chest wall strain was medically stationary on the date of the February 2000 closure, without
considering subsequent changes in his condition. See Scheuning v. J.R. Simplot & Company, 84 Or App
622, 625, rev den 303 Or 590 (1987); Alvarez v. GAB Business Services, 72 Or App 524, 527 (1985).

In James L. Mack, 50 Van Natta 338 (1998), we concluded that a determination of whether a claim
has been prematurely closed must focus only on those conditions accepted at the time of closure. We
reach the same conclusion in this case.

At the time of closure, the employer had accepted a chest wall strain. (Ex. 64). Dr. Yarusso,
claimant's attending physician, performed a closing examination on January 24, 2000. (Ex. 62). He
reported that claimant's range of motion to his neck, shoulder, elbows and wrists were within normal
limits and claimant was medically stationary from the August 13, 1999 industrial episode. (Ex. 62-2).
On the other hand, Dr. Yarusso found that claimant was not yet medically stationary as a result of
recovery from the December 6, 1999 diagnostic surgery. (Exs. 62, 67). Similarly, Dr. Donnelly agreed
that, as of February 3, 2000, claimant was still recovering from that surgery and was not yet medically

stationary. (Ex. 68). He indicated that claimant's recovery from the surgery would take three to four
months. (Id.)

Dr. Thompson performed a medical arbiter examination on May 11, 2000. (Ex. 66). He said that
many of the findings were invalid and the current findings were not dxrectly related to the accepted
condition. (Ex. 66-6).

In sum, we find no medical evidence to establish that claimant's compensable chest wall strain
was reasonably expected to materially improve from medical treatment, or the passage of time, as of the
February 3, 2000 Notice of Closure. Although the employer agreed to pay for the December 6, 1999
diagnostic surgery, it did not accept any additional conditions. See ORS 656.262(10). Thus, the issue of
whether claimant's noncompensable lung lesion was medically stationary at the time of claim closure is
not relevant to a determination of whether the claim was prematurely closed. See, e.g., Vicky L. Woodard,
52 Van Natta 796 (2000); James L. Mack, 50 Van Natta at 338. Consequently, we reverse the AL]J's order.

1 Hutcheson, the claimant had a compensable lumbar strain. In arguing that the claim was prematurely closed, the
claimant relied on medical opinions that focused on his noncompensable degenerative disc condition and L4-5 disc herniation, and
did not specifically address the status of the compensable lumbar strain. Because those medical opinions did not distinguish
between the compensable and noncompensable conditions, we found they were entitled to little weight. 46 Van Natta at 355. We
concluded that the lumbar strain claim was not prematurely closed, reasoning that the proper inquiry was whether any material
improvement could reasonably be expected to the claimant's compensable condition, from either medical treatment or the passage
of time. We said that the fact that a worker has a noncompensable condition that was not medically stationary at the time of claim
closure did not preclude a finding that the worker's compensable condition was medically stationary. Id
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ORDER

The ALJ's order dated March 13, 2001 is reversed in part and affirmed in part. The February 3,
2000 Notice of Closure and the June 22, 2000 Order ori Reconsideration are reinstated and affirmed. The
ALJ's attorney fee award is also reversed. The remainder of the ALJ's order is affirmed.

Board Members Phillips Polich and Biehl dissenting.

The majority finds that the issue of whether claimant's noncompensable lung condition was
medically stationary at the time of claim closure is not relevant to a determination of whether the claim
was prematurely closed. Because the majority incorrectly frames the issue and, ultimately, misapplies

- the law, we respectfully dissent.

Unlike the majority, the ALJ properly analyzed this case. The AL]J relied on Brooks v. D & R
Timber, 55 Or App 688 (1982), which held that, although the claimant's exploratory surgery ultimately
served only to discover the existence of a noncompensable condition, it was still compensable because
the surgery was initially performed because of the work-related, compensable injury. Id. at 692. Thus, if
diagnostic services are necessary to determine the cause or extent of a compensable injury, the tests are
compensable whether or not the condition that is discovered as a result of them is compensable Counts
v. International Paper Co., 146 Or App 768, 771 (1997).

Here, the employer accepted a disabling chest wall strain resulting from claimant's August 13,
1999 injury. (Exs. 18, 64). In the course of treating clainiant, a CT scan showed a lesion on the right
lung. (Ex. 13). Dr. Donnelly was unable to determine whether claimant had a lung lesion or a tear in
the diaphragm without performing surgery. (Ex. 46). On December 6, 1999, Dr. Donnelly performed a
right lower lobectomy and excision of mediastinal mass. (Ex. 50). Because of the location of the lesion,
the surgery was a major one and Dr. Donnelly anticipated that claimant's recovery from the surgery
itself would take three to four months. (Ex. 68). The pathology revealed a mixed tissue mass with no
indication it was secondary to trauma. (Ex. 62). The employer subsequently agreed to pay for the
diagnostic lobectomy. (Ex. 67A). -

There is no dispute that claimant's December 1999 diagnostic surgery was compensable.
Nevertheless, the employer closed the claim on February 3, 2000, despite the fact that claimant had not
yet recovered from the diagnostic surgery. The AL]J correctly determined that that claimant should not
be deemed to be medically stationary until he has recovered from the effects of the compensable
diagnostic procedure.

ORS 656.005(17) provides that an injured worker is medically stationary when "no further
material improvement would reasonably be expected from medical treatment, or the passage of time."
As claimant points out, the "improvement" in ORS 656.005(17) is not restricted to compensable medical

conditions; rather, it may include compensable diagnostic tests. Whether a carrier has prematurely
closed a claim depends on whether the claimant was medically stationary on the date of closure, without
consideration of subsequent changes in his condition. See Schuening v. J.R. Szmplot & Company, 84 Or
App 622, 625, rev den 303 Or 590 (1987). Because claimant was expected to improve from the effects of
the compensable diagnostic procedure, his claim was prematurely closed. The majority violates ORS
174.010 by imposing a requirement that is not in the statute.

Finally, the cases discussed by the majority are distinguishable and do not support the
conclusion reached by the majority. Although the employer relies on Thomas A. Hutcheson, 46 Van Natta
354 (1994), the ALJ correctly distinguished that case. In Hutcheson, the claimant had a compensable
lumbar strain and a noncompensable preexisting degenerative disc condition.  The claimant
subsequently had surgery for an L4-5 disc condition, he continued to have back pain and further surgery
was recommended. The claimant argued that the claim had been prematurely closed. The claimant's
physicians had focused on the claimant's noncompensable preexisting degenerative disc condition, with
an emphasis on the L4-5 disc herniation, but we found that the compensable lumbar strain had not been
prematurely closed. Here, in contrast, claimant was recovering from a compensable diagnostic
procedure. Claimant was not receiving treatment for a noncompensable, preexisting condition, as in
Hutcheson.
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The majority cites James L. Mack, 50 Van Natta 338 (1998), asserting that a determination of
whether a claim has been prematurely closed must focus only conditions accepted at the time of closure.
In Mack, however, the additional conditions at issue were accepted after claim closure. In that situation,
we reasoned that the proper procedure was to remand the later accepted conditions to the carrier for
processing. Thus, any future disputes after claim closure could be resolved in this forum. Here, unlike
Mack, claimant's diagnostic procedure was at issue before the Order on Reconsideration issued. Based on
the majority's disposition of this case, there is no forum for the resolution of this case. The majority's
conclusion is fundamentally unfair. '

The majority also relies on Vicky L. Woodard, 52 Van Natta 796 (2000), asserting that the issue of
whether claimant's noncompensable lung lesion was medically stationary at the time of claim closure is
not relevant to a determination of whether the claim was prematurely closed. In Woodward, although
the case related to premature closure, the primary issue was the scope of acceptance. The carrier had
accepted bilateral ankle sprains and, after closure, the claimant was treated for left ankle arthralgia. We
found that left ankle arthralgia was not the same as the accepted bilateral ankle strains and, therefore,
the medically stationary status of the arthralgia condition was irrelevant to the premature closure
determination.

The present case does not involve a scope of acceptance issue. Instead, the issue is whether
claimant is medically stationary from a compensable diagnostic procedure that revealed a
noncompensable lung condition. This situation is distinguishable from Woodward because the medically
stationary status of claimant's diagnostic procedure is relevant in this case.

In sum, contrary to the majority's analysis, the issue is whether claimant was reasonably
expected to improve from a compensable diagnostic procedure; not whether he was expected to improve
from a noncompensable lung condition. The majority asks the wrong question and reaches the wrong
result. Consequently, we dissent. The ALJ's order finding that the claim was prematurely closed
should be affirmed.

October 10, 2001 Cite as 53 Van Natta 1414 (2001)

In the Matter of the Compensation of
DENISE A. JAMISON, Claimant
WCB Case Nos. 01-00323 & 00-07884
ORDER ON REVIEW
Gloria D. Schmidt, Claimant Attorney
Jerry Keene, Defense Attorney

Reviewing Panel: Members Meyers and Biehl.
Claimant requests review of those portions of Administrative Law Judge (AL]) McWilliams'
order that: (1) upheld the self-insured employer's aggravation denial of claimant's low back condition;
and (2) upheld the employer's' denial of claimant's lumbar strain/sprain injury claim. On review, the

issues are aggravation and compensability. We vacate in part and affirm in part.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact" except that we correct the date of "January 23, 2000“ in
the last paragraph to "January 23, 2001."

CONCLUSIONS OF LAW AND OPINION

Aggravation

Claimant has an accepted nondisabling claim for lumbar strain that was accepted in March 2000.
(Ex. 32). On September 7, 2000, claimant's treating physician filed a "Notice of Aggravation.” (Ex. 45).
In response, the employer denied the claim for aggravation on January 23, 2001. (Ex. 65). The AL]J
upheld the denial after finding an absence of evidence that the accepted condition had worsened.
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On review, claimant asserts that she "had no burden of perfecting an aggravation claim” because

"she lost time from work due to the accepted injury.” Citing ORS 656.277(1), claimant argues that the

"aggravation denial should be reversed as a matter of law and the insurer ordered to reclassify the
" accepted claim as disabling. "

Under ORS 656.277(1), a worker's request for reclassification of a claim must be submitted to the
carrier and the carrier shall respond within 14 days if the request is within one year after the date of
acceptance. If such a request is made more than one year after the date of acceptance, the request "shall
be made pursuant to ORS 656.273 as a claim for aggravation[.]" ORS 656.277(2).

Here, claimant's "Notice of Aggravation” was filed within one year of the date of acceptance.
Under ORS 656.277(1), however, claimant was limited to submitting onl}lr a request for reclassification.
Consequently, claimant's aggravation claim was procedurally invalid.* Additionally, because the
employer's denial was in response to a procedurally invalid claim, its denial is also procedurally invalid.

In sum, having found that claimant's aggravation claim and the employer's denial should be set
aside as procedurally invalid, we vacate that portion of the AL]'s order addressing aggravation.

Compensability

On June 22, 2000, claimant tripped and fell; the employer accepted a nondisabling claim for
multiple contusions. The AL] concluded that .claimant did not prove that she sustained a compensable
lumbar strain from the June 22, 2000 accident. In challenging this conclusion, claimant relies on the
opinion of her treating physician, Dr. Weller.

Dr. Weller first examined claimant on August 21, 2000, and diagnosed "acute and chronic low
back pain.” (Ex. 43-4). Dr. Weller also noted that the "presence of the lumbosacral strain and sacroiliac
dysfunction appear[,] based on [claimant's] * * * history[,] to be related to this most recent injury in
June.” (Id.) ' :

When Dr. Weller examined claimant on November 14, 2000, she diagnosed a "lumbosacral strain
injury which is now resolved.” (Ex. 61-1). After noting the presence of degenerative disc disease that
was not related to the work injury, Dr. Weller stated that "the work injury combined with her pre-
existing degenerative condition to cause the current symptoms and need for treatment." (Id.)

In an accompanying report, Dr. Weller stated that "the ongoing need for treatment is also a
result of this combined injury with the slip and fall incident on June 22nd being the major cause." (Ex.
62). Dr. Weller based this opinion on claimant's "history as provided to me that she had no significant
radicular symptoms in the immediate period prior to this incident.” (Id.)

Dr. Neary, who also treated claimant, noted that claimant's back condition "was triggered by her
accident in June[.]" (Ex. 53-2).

Neither Dr. Weller nor Dr. Neary support claimant's argument on review that her January and
June 2000 accidents "combined to cause her disability." Rather, both physicians identify only the June
22, 2000 accident. Furthermore, based on Dr. Weller's opinion, we afree with the ALJ that _the
appropriate statute for determining compensability is ORS 656.005(7)(a)(B).

The remaining medical opinion is from the examining panel of Dr. Fuller, orthopedic surgeon,
and Dr. Bell, neurologist. The panel found that claimant exhibited pain behavior and subjective
magnification and determined that there was "no objective pathology relating to the 06/22/00 event."

1 We further note that we lack jurisdiction if we considered claimant's aggravation claim as a request for reclassification.
See ORS 656.277(1) (providing that the worker first may seek review of the carrier's classification by the Department).

2 For the same reason, we find no merit to claimant's assertion that she need only “show that her injury caused a
material worsening of her preexisting condition.” Furthennore, alithough not explicitly argued on review, we find no medical
opinion in the record that would justify applying the last injurious exposure rule.



1416 Denise A. Jamison, 53 Van Natta 1414 (2001)

(Ex. 47-8). The panel further reported that the "major cause of [claimant's] ongoing expanded subjective
complaints possibly is psychogenic in origin, since her physical examinations have been negative for
discopathy since June 2000." (Id. at 9). With regard to its conclusion that there was no evidence of a
strain resulting from the June 2000 accident, the panel reviewed claimant's initial examination on June
23, 2000 with Dr. Halpert, who did not diagnose a lumbar strain. (Id.)

Dr. Fuller provided a subsequent report after reviewing additional records. Dr. Fuller compared
claimant's examinations with Dr. Halpert, Dr. Neary and Dr. Weller and found "arbitrary changes in
presentation.” (Ex. 63-2). According to Dr. Fuller, the panel found that claimant's "subjective complaints
were not valid [because] these changed without logic from examiner to examiner." (Id.) Thus, Dr. Fuller
continued to conclude that there was "no objective finding of a discopathy or a disc herniation, or
discogenic event resulting from the 06/22/00 exposure." (Id.)

Finally, Dr. Halpert concurred with a report stating that "it is not possible to state that the June
22, 2000 incident caused a separate lumbar strain or sprain in relation to the June 22, 2000 injury.” (Ex.
64-1).

Like the ALJ, we find that Dr. Weller's opinion is not sufficiently persuasive to carry claimant's
burden of proof. First, Dr. Weller did not respond to Dr. Fuller's finding that claimant's complaints were
not consistent. The panel's finding of symptom magnification was corroborated to some extent by Dr.
Neary, who reported that claimant "has a lot of personal issues which are no doubt complicating her
recovery” and also "has some fairly significant family problems[.]" (Ex. 40-1). Dr. Weller also provides
little explanation for her opinion in that she only points to the lack of symptoms during the immediate
period before the accident. In light of the complex nature of claimant's condition, which includes her
previous injuries and preexisting degenerative condition, we find Dr. Weller's opinion to be conclusory.

Moreover, Dr. Weller had limited contact with claimant. She did not examine claimant until
August 21, 2000, two months after the accident. Because she was on maternity leave, Dr. Weller did not
see claimant again until November 14, 2000, three months later. Thus, we find that Dr. Weller had a
very limited opportunity to become familiar with claimant's condition.

In a similar vein, the physician who examined claimant the day after the June 22, 2000 incident
indicated that he could not state that claimant had sustained a lumbar strain or sprain from the accident.
Because Dr. Halpert saw claimant so soon after the accident, we find that he was in a better position to
evaluate claimant's condition than Dr. Weller, who did not examine claimant until two months later.

For these reasons, we are not persuaded by Dr. Weller's opinion. Dr. Neary indicated only that
the June 2000 accident "triggered" claimant's back condition, which we also find inadequate to prove
that the compensable injury was the major contributing cause of the claimant's need for treatment and
disability. In sum, claimant did not carry her burden of proving compensability under ORS
656.005(7)(a)(B).

ORDER

The ALJ's order dated May 9, 2001 is vacated in part and affirmed in part. That portion of the
order addressing aggravation is vacated. Claimant's "Notice of Aggravation' and the employer's denial
of aggravation are set aside as procedurally invalid. The remainder of the order is affirmed.
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In the Matter of the Compensation of
LAURIE D. LINN, Claimant
-WCB Case No. 00-07621
ORDER ON REVIEW
Martin L. Alvey, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney o

Reviewing Panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich chose
not to sign the order. '

~ Claimant requests review of Administrative Law Judge (ALJ) Kekauoha's order that upheld the
SAIF Corporation's denial of claimant's occupational disease claim for bilateral carpal tunnel syndrome.
On review, the issue is compensability.

We adopt and affirm the ALJ's order with the following correction and supplementation.
We first correct the ALJ's reference to "hyperthyroidism" to "hypothyroidism."

In finding that claimant did not carry her burden of proof, the ALJ found that examining hand
surgeon, Dr. Button, provided a more persuasive opinion than claimant's treating surgeons, Dr. Layman
and Dr. Swanson. Claimant contends that Dr. Button relied on an inaccurate history in that he
underestimated claimant's computer use and, thus, his opinion is not reliable.

In rendering his first report, Dr. Button relied on a history from claimant that she used the
computer 60 to 70 percent. (Ex. 10-1). In a later report, relying on claimant's recorded statement to
SAIF, Dr. Button indicated that claimant produced only one page per work day. (Ex. 17-1).

Claimant told Dr. Swanson that 75 percent of her work day was on the computer. At hearing,
she testified that, although the time fluctuated, seven to eight hours of a ten hour work day was a "fair
estimate"” of her computer use. (Tr. 10). This would correspond to using the computer 70 to 80 percent
of the work day.

Although it appears that Dr. Button underestimated claimant's computer use in his second
report, his understanding of claimant's computer use in his first report did not materially differ from
claimant's testimony at hearing. In that report, Dr. Button stated that "etiology was multi-factorial” and
in particular explained how symptoms were provoked by computer use without constituting the major
contributing cause of the condition. (Ex. 10-4). Dr. Button's second report was in response to additional
information and indicated that he adhered to the opinion in his first report. (Ex. 17-1).

Because Dr. Button's first report relied on an accurate history and provided a well-reasoned
explanation for discounting computer use as the major contributing cause, we agree with the AL]J
regarding Dr. Button's opinion. Moreover, along with lacking a biomechanical explanation for
attributing claimant's computer use (as noted by the ALJ), the opinions of Drs. Layman and Swanson
were deficiént in other respects.

First, Dr. Layman's initial report supporting compensability noted only that it was "well
recognized that repetitive use of the hands with activities such as computer entry work and writing are
significant factors related to carpal tunnel syndrome," without explaining why claimant’s particular
computer use and writing caused her condition. Dr. Layman's second report was similarly conclusory
by simply stating that he considered all potentially causative factors, including work activities, age,
gender, and obesity, and found that work activities were the major contributing cause. (Ex. 19-1).

Dr. Swanson's report contained similar conclusory language. (Ex. 21-1). Furthermore, in
response to Dr. Button's point that the fact that claimant's symptoms were more severe in her
nondominant hand was not consistent with attributing her condition to her work, Dr. Swanson merely
responded by stating that this factor was of "little concern” because he had seen many patients "with
their worst symptoms in their non-dominant hand."” (Id.)

In short, because Dr. Button provided a well-reasoned explanation for his opinion and the
treating physicians' opinions were conclusory, the medical opinions, at best, are in equipoise. As such,
claimant did not carry her burden of proof. See ORS 656.802(2).
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ORDER

The AL]J's order dated May 25, 2001 is affirmed.

October 10, 2001 Cite as 53 Van Natta 1418 (2001)

In the Matter of the Compensation of
KATHY L. KELLINGTON, Claimant
WCB Case No. 01-00215
ORDER ON REVIEW
Black, Chapman, et al., Claimant Attorney
Cummins, Goodman, et al., Defense Attorney

Reviewing Panel: Members Meyers and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Stephen Brown's order that: (1)
found that the self-insured employer's amended notice of acceptance of a "combined" condition was
valid; and (2) upheld the employer's denial of claimant's "current" low back condition. On review, the
issues are claim processing and compensability.

We adopt and affirm the AL]'s order with the following supplementation.

On October 20 1999, claimant reported back pain following "more than usual lifting" at work.
(Exs. 1; 2). The employer initially accepted the claim as a "low back strain.” (Ex. 17).

On November 13, 2000, the employer amended its acceptance to: "low back strain combined
with non-work related degenerative changes, scoliosis and an unstable right sacroiliac joint.” (Ex. 54).
Thereafter, the employer denied claimant's "current” low back condition for the reason that the October
1999 work injury was no longer the major cause of her disability or need for treatment. (Ex. 55).
Claimant requested a hearing. '

The ALJ determined that the amended Notice of Acceptance (accepting a "combined” condition)
was valid. Reasoning that the amended Notice of Acceptance was valid, the ALJ] concluded that the
"current " condition denial (based on a "combined" condition) was procedurally valid. On the merits,
the ALJ determined that claimant had failed to establish the compensability of her "current” low back

condition. Consequently, the ALJ upheld the employer's "current” condition denial of claimant's low
back condition.

Claimant asserts the practical effect of the employer's amended Notice of Acceptance is a
revocation of the employer's previous unequivocal acceptance of ‘low back strain” follawed by an
acceptance of "low back strain combined with non-work related degenerative changes, scoliosis and an
unstable right sacroiliac joint” (a diminishment of the previously accepted condition). Reasoning that
-such a "revocation” of the initial acceptance was not the result of "later obtained evidence,” claimant

reasons that the employer's amended Notice of Acceptance is an impermissible "back-up" denial under
the terms of ORS 656.262(6)(a). :

ORS 656.262(6)(a) provides in pertinent part: "If the insurer or self-insured employer accepts a '

claim * * * , and later obtains evidence that the claim is not compensable * * *, the insurer or self-
insured employer may revoke the claim acceptance and issue a formal denial, * * * ." Here, the
employer did not revoke acceptance of the claim nor challenge the compensability of claimant's injury.
Rather, the employer amended the condition accepted; i.e., from a "low back strain” to a "low back
strain combined with" various conditions. The amended Notice of Acceptance is not a "back-up" denial.

Because the employer's amended Notice of Acceptance did not deny the compensability of the claim,
ORS 656.262(6)(a) does not apply.

Alternatwely, claimant contends that her 1999 accepted "low back strain" merged with her 1996
"low back strain." Claimant asserts, therefore, that under ORS 656.308(1) all medical serv1ces and
- disability 1nvolv1ng the 1996 condition must be processed as part of the new 1999 work injury.l

1 Claimant makes this argument in support of her contention that the "degenerative” conditions are not "preexisting"
because they did not "preexist” the 1996 injury.
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ORS 656.308(1) applies when a "new' compensable injury includes the "same condition"
previously accepted. See, e.g., Sanford v. Balteau Standard/SAIF Corp., 140 Or App 177, 186 (1996);
Timothy A. Vinton, 53 Van Natta 979, 982 (2001). A new compensable injury "involves the same
condition” when the new injury encompasses, or has as part of itself, the prior compensable injury.
Multifoods Specialty Dist. v. McAtee, 164 Or App 654, 662 (1999). Consequently, claimant's argument
hinges on whether the 1999 work injury "encompassed or had as part of itself," the prior compensable
low back strain from the 1996 injury.

Although both the 1996 and 1999 injuries involve "low back strain’ conditions, the medical
record indicates that the 1996 condition became stationary without permanent impairment on December
10, 1996. (Exs. OH; OJ). Moreover, the medical record indicates that between December 10, 1996, and
October 19, 1999, claimant did not require medical treatment for "low back strain.” (Exs. OH; 1). More
importantly, none of the medical opinions in this record suggest that the 1996 and 1999 injuries involve
the same condition. In any event, the "degenerative” conditions were not accepted in 1996 or thereafter
(under the 1996 claim). Consequently, we conclude ORS 656.308(1) does not apply.

Having concluded that neither ORS 656.26256)(&1) nor ORS 656.308(1) apply, we agree with the
AL]J that the amended Notice of Acceptance is valid. '

Regarding the compensability of claimant's "current" condition, we adopt and affirm the
reasoning of the AL]J.

ORDER

The ALJ's order dated May 2, 2001 is affirmed.

2 Claimant further asserts that even if the amended Notice of Acceptance is not invalid as a "back-up” denial, it is
otherwise invalid because there is no medical evidence of any "preexisting condition" (other than the 1996 compensable injury)
with which the 1999 work injury could combine. Contrary to claimant's assertions, the medical record establishes that claimant
has degenerative disc disease, and a congenital thoracolumbar scoliosis. (Exs. 45-7; 50-3; 56-6). Moreover, the medical evidence
establishes a "combining” of the preexisting conditions and the 1999 work injury. (Exs. 53-3; 56-8). Consequently, we reject
claimant's argument. '

Board Member Phillips Polich specially concurring.

I agree with the outcome reached by the lead opinion, and find it consistent with my discussion
of the statutory language of ORS 656.262(6)(c) in my dissent in Jeff E. White, 53 Van Natta 220, 222
(2001) and my special concurrence in John J. Shults, 53 Van Natta 383, 387 (2001). Here, unlike either
White or Shults, the insurer's acceptance of a "combined" condition did not occur on the same day as the
subsequent "current condition” denial. Thus, here, unlike White or Shults, there is no question that the
insurer's denial was procedurally valid. Consequently, both White and Schults are distinguishable.1 For
these reasons, I specially concur.

1 In White, the carrier's “combined" condition acceptance and the "current condition” denial occurred on the same day
and in the same document. In Shults, the acceptance and denial were separate documents, but the documents issued on the same
day with denial issued later in time.
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In the Matter of the Compensation of
FLOYD D. BLASER, Deceased, Claimant
WCB Case No. 99-10052
ORDER ON REVIEW
Malagon, Moore, et al., Claimant Attorney
Sather, Byerly & Holloway, Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Meyers. Member Meyers dissents.

The self-insured emplo;ller requests review of Administrative Law Judge (ALJ) Howell's order
that: (1) reinstated claimant's® survivor's benefits; and (2) assessed a 5 percent penalty for the
employer's allegedly unreasonable delay in accepting or denying the claim. On review, the issues are
entitlement to survivor's benefits and penalties.

We adopt and affirm the AL]'s order with the following comments.

For the reasons given by the AL], we agree that Peters v. R.A. Briggs and Sons, 10 Or App 310
(1972), requires reinstatement of claimant's survivor's benefits. As found by the ALJ, claimant's
voidable marriage was seasonably annulled on the basis of fraud by a court of general jurisdiction.
Thus, for the reasons set forth in the ALJ's order, we disagree with the dissent's assertions that
claimant’s marriage was not seasonably annulled. In this regard, we agree with the AL]'s conclusion
that claimant took action to leave the marriage immediately upon discovering the fraud. The voidable
marriage was then annulled by the court. We likewise agree with the ALJ that the employer cannot
collaterally attack the judgment of annulment. However, even assuming that the employer could
collaterally challenge the judgment, we are persuaded that the record establishes that claimant's consent

to the marriage was obtained through fraud. Under such circumstances, we are in agreement with the
ALJ's analysis.2

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,500, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated March 19, 2001 is affirmed. For services on Board review, claimant's
attorney is awarded $1,500, payable by the employer.

1 The "claimant” in this matter is the widow of the deceased worker.

2 The employer argues that Peters was decided "long before” the Court set forth its opinion in PGE v. BOLI, 317 Or 606,
610-12 (1993). The employer also argues that at the time Peters was issued in 1972, the workers' compensation law was to be
liberally construed, whereas ORS 656.012(3) now requires that the law be interpreted in an impartial and balanced manner. We
conclude, however, that Peters remains good law and is consistent with PGE. In this regard, under the PGE analysis, the first level
of review is to examine the text and context of the statute. Included within the context of a statute is case law interpreting the
statute. Gaston v. Parsons, 318 Or 247 (1994). Except for changes in the amount of benefits, ORS 656.204(2)(a) remains materially
unchanged. Had the legislature disagreed with the Court's interpretation of the statute, it could have amended the statute. Thus,

we are persuaded that the Peters decision is part of the context of the statute that is considered under the first level of the PGE
analysis.

Board Member Meyers dissenting.

I disagree with the majority's decision to adopt the ALJ's order reinstating claimant's survivor's
benefits. The main basis for my disagreement is that I find the facts of Peters v. Briggs & Sons, 10 Or
App 310, 315 (1972), the case relied upon by the ALJ and the majority, to be distinguishable from the
facts of the present case. Thus, I do not believe that the holding in the Peters case requires
reinstatement of claimant's survivor's benefits.
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In Peters, the claimant was the widow of a worker killed in an industrial accident. The claimant
remarried in Nevada but separated immediately following the wedding ceremony. The marriage was
never consummated and the claimant returned to her home in Oregon. Nine days later, she filed suit
for annulment on grounds of fraud and was granted a default decree of annulment. The carrier advised
the claimant that her remarriage had terminated her right to_survivor's benefits pursuant to ORS
656.204(2)(a) and offered her a statutory lump sum payrnent.1 The claimant requested a hearing
contending that she had not remarried within the meaning of ORS 656.204(2) and was entitled to
continue receiving benefits.

The court held that the logical meaning of "remarriage” as contemplated by ORS 656.204(2) is a
valid and subsisting marriage and that it was the intention of the legislature that a widow would lose
her rights to benefits only if she subsequently contracts a "valid and subsisting marriage.” The court
concluded that it followed that the claimant did not lose her widow's benefits where her voidable
remarriage was "seasonably annulled’ by a court of competent jurisdiction.

In contrast to Peters, the present case involves a marriage that was annulled after 10 years.
Thus, I agree with the employer that, unlike the marriage in Peters, which was immediately annulled
following the ceremony and was never consummated, the marriage in the present case was not
"seasonably” annulled, but was a valid and subsisting marriage for 10 years prior to the annulment.

Under such circumstances, I conclude that this case is factually distinguishable from the situation
in Peters.

In addition, I agree with the employer's contention that claimant was aware of the "fraud”
committed by Heintz, who she married in 1989, well prior to the annulment and took no steps to leave
the marriage until 1998. In this regard, claimant learned of Heintz' attempts to regain his membership
in the Baha'i faith as early as 1991. (Ex. 27-21). Based on this knowledge, claimant knew at that time
that Heintz did not intend to give up practicing his faith. Instead of taking steps to leave the marriage
upon first learning of Heintz' attempts to regain his membership in the church, claimant stayed in the
marriage for 10 years. Under such circumstances, I would conclude that claimant's remarriage was
"valid and subsisting” and that, under Peters, claimant would not be entitled to reinstatement of her
survivor's benefits.

I also agree with the employer‘s argument that this proceeding is not bound by the finding in
the annulment decree that the marriage was induced by fraud. As the employer asserts, it was not a
party to the decree. Under such circumstances issue preclusion does not apply Additionally, I do not
believe that the employer is collaterally attacking the decree by contending, in this separate workers'
compensation proceeding, that claimant knew of the fraud before 1998 and took no action. This
information is relevant in determining whether the remarriage was "valid and subsisting” under Peters
and is not an attack on the annulment judgment itself.

Finally, from a public policy standpoint, the majority decision should not stand. Interpreting the
majority's decision in the most positive light, the majority would hold that a poor choice in selecting a
new marriage partner would become the responsibility of the workers' compensation system. It is
difficult to 1mag1ne this was ever contemplated by any legislature, and public policy should dictate
otherwise.

3

1 The current version of ORS 656.204(2)(a) provides: “If the worker is survived by a spouse, monthly benefits shall be
paid in an amount equal to 4.35 times 66-2/3 percent of the average weekly wage to the surviving spouse until remarriage. The
payment shall cease at the end of the month in which the remarrage occurs.” The version of the statute that applied at the time
of the Peters decision provided:

"(2) If the workman is survived by a spouse, $110 per month shall be paid to the surviving spouse until remarriage. The
payment shall cease at the end of the month in which the remarriage occurs * * * () Upon remarriage, a widow shall be
paid $2,500 as final payment of her claim, but the monthly payments for each child shall continue as before * * *."

Current ORS 656.204(3)(a) provides that: "Upon remarriage, a surviving spouse shall be paid 36 times the monthly benefit in a
lump sum as final payment of the claim, but the monthly payments for each child shall continue as before. "
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A less positive interpretation is that this marriage failed because the wife did not convert to her
husband's religion. This marriage is not unlike other marriages that end due to irreconcilable
differences. Here, that irreconcilable difference is religion. In light of the value of the workers'
compensation benefits being claimed, this is a divorce couched in the legal fiction of an annulment.

Finally, from a fiscal standpoint, the financial impact of this decision is beyond any legislative
intent. The self-insured employer, having appropriately paid all benefits due, closed its claim. Now,
some 10 years after the fact, without having reserved for such a contingency, the self-insured employer
(and possibly its reinsurer) and the Retro Reserve Fund are all faced with a liability not remotely
anticipated. The majority decision would pave the financial way for insurers, reinsurers, and the Retro
Reserve Fund never to be able to close their claims, even when the surviving spouse has remarried, not
to mention the rating of such obscure contingencies by carriers and rating organizations.

Because I believe there is no legal nor rational basis for reinstatement -of survivor's benefits after
claimant's 10 year marriage, 1 would reverse. Because no benefits would be due, it follows that no
penalty may be assessed.

October 12, 2001 : Cite as 53 Van Natta 1422 (2001)

In the Matter of the Compensation of
WILLIAM J. DWYER, JR., Claimant
WCB Case Nos. 00-05572 & 00-05571
ORDER ON REVIEW
Cole, et al., Claimant Attorney
Alice. M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members | Meyers, Bock, and Phillips Polich. Member Phillips Polich
dissents.

Claimant requests review of Administrative Law Judge (AL]) Johnson's order that: (1) upheld
the SAIF Corporation's denials of his current low back condition; and (2) found that claimant's 1999
medical services were not related to his accepted claims. On review, the issues are compensability and
medical services.

We adopt and affirm the ALJ's order.
ORDER
The ALJ's order dated May 31, 2001 is affirmed.

Board Member Phillips Polich dissenting.

By adopting the ALJ's order, the majority finds that SAIF's denials of claimant's "combined
condition” were procedurally valid and SAIF is not required to pay for claimant's 1999 physical therapy
treatment. Because I disagree with both conclusions, I respectfully dissent.

At hearing, claimant argued that SAIF's October 25, 2000 "current condition" denials were
procedurally invalid because he had never filed a claim for a combined condition and because SAIF had
nnever accepted a combined condition. The AL]J (and the majority) conclude that: (1) a carrier can issue
a "combined condition" denial any time it feels the medical situation compels such a denial even if
claimant has not filed a new condition claim or requested acceptance of a combined condition; and (2) in
a closed claim, a carrier may issue a combined condition denial without ever having formally accepted a
combined condition. I disagree, particularly with the second issue.

Claimant has two accepted low back injuries. On November 22, 1995, he injured his low back
lifting a heat pump. SAIF accepted a disabling lumbar strain. (Ex. 3). The claim was closed on June
19, 1996 without an award of permanent disability. (Ex. 13). '

On July 24, 1998, claimant sustained a back injury while delivering parts to a customer. An
August 3, 1998 lumbar MRI showed disc desiccation and reactive end plate changes at L4-5 with modest
posterior bulging. (Ex. 19). Dr. Kitchel interpreted the MRI as showing severe degenerative change at
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L4-5. (Ex. 23). On August 17, 1998, SAIF wrote to Dr. Kitchel, asking, among other things, whether
claimant had a preexisting condition, whether it had combined with the July 24, 1998 work exposure,
and what was the major contributing cause of his condition and need for treatment. (Ex. 24). Dr.
Kitchel replied that claimant had preexisting lumbar degenerative disc disease and the July 1998 work
injury was the major contributing cause of his current pain and need for treatment. (Ex. 26). Shortly
thereafter, SAIF accepted only a disabling low back strain. (Exs. 27, 29). A December 9, 1998 Notice of
Closure did not award any permanent disability. (Ex. 30).

In late September 1999, claimant sought medical treatment from Dr. Pugsley for low back pain.
(Ex. 31-2). She diagnosed recurrent lumbar radicular pain and recommended physical therapy and
medication. (Id.) In December 1999, Dr. Fuller, who examined claimant on behalf of SAIF, reported
that claimant’s back pain had resolved and he continued to perform his regular work without restriction.
(Ex. 37-3).

On October 25, 2000, SAIF issued two denials of claimant's "current condition," each referring to
one of claimant's injury dates. Regarding the 1995 injury, SAIF stated:

"We continue to monitor the process of your recovery from your November 22, 1995
occupational injury. Our most recent information indicates that your current condition is
no longer compensable for the following reason(s):

"Your claim was originally accepted for lumbar strain. Information in your claim file
also indicates that beginning on or after November 22, 1995, your injury and/or accepted
condition(s) have combined with one or more preex1st1ng conditions including: lumbar
degenerative disc disease.

"However, a combined condition is compensable only so long as and to the extent that
the otherwise compensable injury is the major contributing cause of the disability and
need for treatment of the combined condition. Medical information indicates that on or
about September 29, 1999, and thereafter, your accepted injury is no longer the major
contributing cause of your combined condition. Accordingly, SAIF hereby denies your
combined condition or and after September 29, 1999." (Ex. 53B).

SAIF issued a similar denial with respect to the July 24, 1998 injury. (Ex. 53A).

On review, SAIF argues that the October 25, 2000 denials were procedurally and factually
correct. ~ According to SAIF, a denial of a combined condition issued after claim closure is not
procedurally improper. For the following reasons, I disagree.

It is first necessary to address the scope of each acceptance, which is a question of fact. See SAIF
v. Dobbs, 172 Or App 446 (2001); SAIF v. Tull, 113 Or App 449 (1992). SAIF specifically accepted a
lumbar strain resulting from the November 22, 1995 injury. (Ex. 3). The claim was closed on June 19,
1996 without an award of permanent disability. (Ex. 13).

Similarly, SAIF specifically accepted a low back strain related to the July 24, 1998 injury, despite
the fact that Dr. Kitchel had reported that claimant had a preexisting degenerative condition at L4-5.
(Exs. 26, 27). On December 9, 1998, SAIF issued an updated notice of acceptance at closure, again
referring to the accepted condition as a low back strain. (Ex. 29). SAIF closed the claim on December 9,
1998, without an award of permanent disability. (Ex. 30). '

Thus, SAIF accepted a lumbar strain resulting from the November 1995 injury and a low back
strain related to the July 1998 injury. There is no evidence that SAIF accepted a combined condition
related to either claimant's November 1995 or July 1998 injury. See Johnson v. Spectra Physics, 303 Or 49,
58 (1987) (acceptance of a claim includes only those injuries or conditions specifically accepted in writing
pursuant to ORS 656.262(6)). This is not a situation in which SAIF simultaneously accepted and denied
a combined condition in one document, or in separate documents issued on the same day. Compare John
J. Shults, 53 Van Natta 383 (2001); ); Jeff E. White, 53 Van Natta 220 (2001). Because there was no
acceptance of a combined condition before SAIF issued denials of claimant's "combined condition," the
provisions of ORS 656.262(6)(c) and (7)(b) do not apply. See Blamires v. CleanPak Systems, Inc., 171 Or
App 163 (2000); Croman Corp. v. Serrano, 163 Or App 136 (1999).

Furthermore, because SAIF has not accepted a "combined condition," it cannot deny either claim
on the basis that claimant's accepted injury is no longer the major contributing cause of his combined
condition. See Dale E. Holden, 53 Van Natta 197 n1 (2001) (because the carrier had not accepted a
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combined condition, it could not deny the claim on the basis that the claimant's preexisting
patellofemoral malalignment condition had combined with his compensable chondromalacia).: In
addition, because SAIF did not attempt to revoke its prior acceptance of either the low back strain or the
lumbar strain, ORS 656.262(6)(a) does not apply. See Jan L. Cox, 53 Van Natta 731 nl (2001). I would
therefore set aside SAIF's October 25, .2000 denials as procedurally invalid.

Regarding claimant’'s medical services claim, the ALJ and the majority conclude that SAIF was
not required to pay for claimant's 1999 physical therapy treatment. I disagree.

Instead, 1 agree with claimant that SAIF should be held responsible for reimbursement of all
medical treatment, including physical therapy, that it is materially required by the accepted injury
conditions. In a deposition, Dr. Pugsley agreed that physical therapy was appropriate treatment for a
soft tissue muscle strain, but does not treat underlying degenerative disc disease in anything more than
a symptomatic fashion. (Ex. 54-10). Under ORS 656.245, any material relationship to the injury is
sufficient to require SAIF to pay for the physical therapy. The majority errs by concluding that SAIF is
- not required to pay for claimant's 1999 medical care.

October 12, 2001 ’ Cite as 53 Van Natta 1424 (2001)

In the Matter of the Compensation of
DAVID S. HAMBLIN, Claimant
WCB Case No. 01-01094
ORDER ON REVIEW
Mitchell & Guinn, Claimant Attorney
Hitt, et al., Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Meyers. Member Meyers chose not to sign the
order. .

The self-insured employer requests review of Administrative Law Judge (AL]) Podnar's order
that affirmed an Order on Reconsideration that awarded 5 percent (7.5 degrees) scheduled permanent
disability for loss of use or function of claimant's left hip and 6 percent (9 degrees) scheduled permanent
disability for loss of use or function of claimant's nght hip. On review, the issue is extent of scheduled
permanent disability.

We adopt and affirm the ALJ's order, with the following supplementation.

The employer argues that the medical arbiter's report does not support a permanent disability
award, because the medical arbiter found " no objective basis for a permanent medical disability rising
out of the accepted conditions.” (Ex. 41-3).1 However, considering the arbiter's correct understanding
of claimant's compensable injuries, his valid bilateral hip range of motion measurements, and the
absence of non-injury related causes for claimant's reduced hip range of motion, we are not persuaded
by the employer's argument. See Patrick |. Callow, 53 Van Natta 1181 (2001).

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $800, payable by the employer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent'’s brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated June 22, 2001 is affirmed. For services on review, claimant is awarded an
$800 attorney fee, payable by the self-insured employer.

1 The employer also relies on the arbiter's specific comments regarding the cause of claimant's "activity intolerance” and
"partial loss of ability to use his hip(s].” We do not find these comments helpful in evaluating the cause of claimant's valid hip
range of motion measurements, because they do not address range of motion. (See Ex. 41-3-4),
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In the Matter of the Compensation of
JENNIFER A. KOSCHNICK, Claimant
WCB Case No. 00-06833
.‘ ORDER ON REVIEW
Welch, et al., Claimant Attorney
Gene L. Platt, Defense Attorney

Reviewing Panel: Members Meyers, Bock, and Biehl. Member Biehl dissents.

Claimant requests review of Administrative Law Judge (AL]) Howell's order that upheld the
insurer’'s denial of claimant's right ankle injury claim. On review, the issue is whether claimant's injury
arose out of and in the course and scope of her employment.

We adopt and affirm the ALJ's order.

ORDER
The ALJ's order dated May 4, 2001 is affirmed.
Board Member Biehl dissenting..

The facts of this case are undisputed: Claimant is a police officer who is on call 24 hours a day.
She usually works from 6 p.m. until 6 a.m. However, claimant often performs work duties after 6 a.m.,
including paperwork and briefing the next shift. In addition, claimant and other officers customarily call
the work dispatcher when they arrive home after work and that phone call signals the end of the
officer's watch--the technical end of the shift.

Claimant wears a work uniform that includes boots, a heavy belt, a bullet resistant vest, a
. portable radio, a hand gun, a baton and a spray canister. The items she carries weigh about .20 pounds.
She also carries a shotgun in her patrol car. According to the employer's policy, police officers may not
leave their shotguns in unattended patrol vehicles. Therefore, when an officer takes a patrol car home,
he or she must remove the gun from the vehicle.

On May 28, 2000, at about 6 a.m., claimant completed some paperwork at the Sheriff's office,
briefed the next shift, then drove her patrol car home. She got out of the car, removed her shotgun
from the trunk, and began walking toward her house. (She also picked up her newspaper from the
ground near the car). As she walked, claimant adjusted the muzzle of the shotgun upward. After a
few steps, claimant stepped on uneven ground in her lawn and felt a snapping and/or popping
sensation and severe pain in her right ankle. She fell to the ground.

Claimant sought medical treatment and filed a workers' compensation claim which the insurer
- denied.

The majority upholds the insurer’'s denial, finding the evidence of a work-connection minimal at
best. I would find the causal relationship between claimant's work and her injury sufficient to warrant
compensation under Oregon Workers' Compensation Law.

For an injury to be compensable under ORS Chapter 656, it must "arise out of" and occur "in the
course of the employment.” ORS 656.005(7)(a). The 'arising out of’ prong of the compensability test
requires that a causal link exist between the worker's injury and the employment. Robinson v. Nabisco,
Inc., 331 Or 178, 185 (2000). The requirement that the injury occur "in the course of the employment"
concerns the time, place, and circumstances of the injury. Krushwitz v. McDonald's Restaurants, 323 Or
520, 525-526 (1996).

‘ Although there are two parts of a unitary "work-connection” test, the fundamental inquiry is
whether the relationship between the injury and the employment is sufficiently close that the injury
should be compensable. Robinson, 331 Or at 185 (2000); Krushwitz, 323 Or at 526. The unitary work-
connection test does not supply a mechanical formula for determining whether an injury is
compensable. Rather, we evaluate the relevant factors on a case by case basis to determine whether the
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circumstances of a claimant's injury are sufficiently connected to employment to be compensable.
Robinson, 331 Or at 185.1

Claimant's injury must satisfy both prongs of the work-connection test to some degree; neither
is dispositive. Id. at 186; Krushwitz, 323 Or at 531. However, if many facts support one element of that
test, fewer facts may support the other. Robinson, 331 Or at 186; Redman Industries, Inc. v. Lang, 326 Or
32, 35 (1997).

I.would find that the evidence supporting the "in the course of" element of the work-connection
test is strong. It is undisputed that claimant was on call 24 hours a day and she regularly performed
work duties beyond her 12 hour shift. It is also undisputed that it was claimant's and other officers’
practice to call the dispatcher from home after work and this call technically signaled the end of the
officer's "watch."” - On May 28, 2000, however, claimant had not called in to signal the end of her watch
when she was injured. Considering the nature of claimant's work, particularly her on call status, the
regular practice of calling to end the shift, and the fact that claimant had not made that call when she
was injured, I would find that these facts weigh heavily in favor of a work connection. Moreover, the
circumstances of the injury indicate that claimant was following the employer's rule against leaving the
shotgun in the unattended patrol car when she fell: She was carrying the shotgun from the car to her
house. This activity, including its time and place, was not only anticipated by the employer, it was
required by the employer's work rules. Accordingly, because the time, place and circumstances. of the
injury are clearly work related, I would find that claimant has satisfied the "in the course of element” of
the work connection test with unequivocal evidence. See Robinson, 331 Or at 189 ("An injury occurs 'in
the course of' employment if it takes place within the period of employment, at a place where a worker
reasonably may be expected to be, and while the worker reasonably is fulfilling the duties of the
employment or is doing something reasonably incidental to it.").

I would find the "arising out of" prong of the work connection test similarly satisfied. An injury
arises out of employment if the employment exposes him to some risk from which the injury originates.
Robinson, 331 Or at 186; Fred Meyer, Inc. v. Hayes, 325 Or 592 (1997); Norpac Foods, Inc. v. Gilmore, 318 Or
363, 366 (1994).

Here, the risk of a fall while walking on uneven ground was a risk for claimant every day, on
and off work. Considering claimant's on call status, and the fact that her watch had not ended, I would
find the risk of falling on her own lawn at least. a neutral risk (one neither purely personal to claimant
nor purely employment related. Moreover, as noted, claimant was following work rules at the time of
her injury (removing the shotgun from the patrol car) and she was therefore acting within the
boundaries of her work when she was injured. Under these circumstances, I believe the location of the
injury is much less important than the other factors for this "on call" police officer. Because claimant
has satisfied both elements of the unitary work connection test, I am satisfied that a sufficient causal link
exists between claimant's injury and a risk connected with employment to justify the conclusion that
claimant's injury arose out of employment under ORS 656.005(7)(a).

~ " "The statutory phrase "arising out of and in the course of employment” must be applied in each case so as to best
effectuate the socio-economic purpose of the Worker's Compensation Act: the financial protection of the worker and
his/her family from poverty due to injury incurred in production, regardless of fault, as an inherent cost of the product to
- the consumer. 1 Larson, Workmen's Compensation Law, section 2.20."" Robinson, 331 Or at 185.
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In the Matter of the Compensation of
PAUL M. MURPHY, Claimant
_ WCB Case No. 00-02262
. ORDER ON REVIEW
Juli Hall, Claimant Attorney
William ]. Blitz, Defense Attorney

Reviewing Panel: Members Phillips Polich, Bock, and Meyers. Member Meyers dissents.

The insurer requests review of that portion of Administrative Law Judge (AL]) Mongrain's order
that set aside its denial of claimant's injury claim for a thoracic strain. On review, the issue is
compensability.

We adopt and affirm the ALJ's order.

Claimant's attorney is entitled to an assessed fee for services on review concerning the thoracic
strain. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and applying
them to this case, we find that a reasonable fee for claimant's attorney's services on review is $1,155,
payable by the insurer. In reaching this conclusion, we have particularly considered the time devoted to
the case (as represented by claimant's attorney's statement of services), the complexity of the issue, and
the value of the interest involved.

ORDER

The ALJ's order dated April 19, 2001 is affirmed. For services on review concerning claimant's
thoracic strain, claimant's attorney is awarded $1,155, payable by the insurer.

Board Member Meyers dissenting.

In adopting the ALJ's order, the majority finds this claim compensable based on the ALJ's
"medical” opinion that claimant sustained a thoracic strain. Because the medical evidence is insufficient
’ to support that conclusion, { respectfully dissent.

Claimant was compensably injured on April 23, 1999, when he was struck by a heavy cable and
choker while working for the employer as a choker setter. The insurer initially accepted a cervical
contusion. (Ex. 4). On January 31, 2000, claimant's attorney requested that the employer amend the
acceptance to include a cervical strain, thoracic and back strain and contusions, post-traumatic headaches
and a right arm bruise. (Ex. 7A). The insurer accepted a cervical strain and post-traumatic headaches.
(Ex. 8). Claimant requested a hearing regarding the insurer's de facto denial, raising issues of
compensability of a thoracic strain and contusion, and a right arm bruise. (Tr. 3, 4).

The ALJ upheld the denial of the right arm bruise, but found that claimant had sustained a
thoracic strain. The ALJ reasoned that, based on the location claimant was struck, and in view of
"objective” examination findings in April and May 1999 of swelling and palpation tenderness in the
muscles of the thoracic strain, the "back muscle” strain diagnosed by Dr. Carter necessarily included the
thoracic spine. The ALJ found that Dr. Glassman had concluded in his deposition that the findings
described by Dr. Givens would "require” consideration of a diagnosis of thoracic strain. The ALJ
concluded that the insurer's acceptance should be expanded to include a thoracic strain.

The insurer argues that the medical evidence is insufficient to establish that claimant sustained a
thoracic strain as a result of the April 1999 injury. Instead, the insurer asserts that the medical evidence
confirms that claimant had a cervical strain and post-traumatic headache, which have already been
accepted.

- Claimant contends that the claim for a thoracic strain is supported by objective medical findings
and by his unchallenged testimony regarding the nature of the injury and ensuing pain complaints,
which should not be disregarded because the physicians did not apply the label "thoracic strain."

Because this case involves a complicated situation, expert medical evidence is required to prove
. causation. See Barnett v. SAIF, 122 Or App 279 (1993). Generally, a claimant need not prove a specific
diagnosis if he or she proves that the symptoms are attributable to work. See Boeing Aircraft Co. v. Roy,
112 Or App 10, 15 (1992). Here, however, the issue is whether the insurer incorrectly omitted a thoracic
strain from its notice of acceptance, see ORS 656.262(6)(d), and, therefore, claimant must establish that
" he sustained a thoracic strain.
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In Benz v. SAIF, 170 Or App 22, 25 (2000), the court held that, although the Board may draw
reasonable inferences from the medical evidence, it is not free to reach its own medical conclusions
about causation in the absence of such evidence. See also SAIF v. Calder, 157 Or App 224, 227-28 (1998)
("[tlhe Board is not an agency with specialized medical expertise entitled to take official notice of
technical facts within its specialized knowledge"). Although claimant relies on numerous medical
records to support his argument that there were objective findings of a thoracic strain, the Board is not
free to reach its conclusion about whether claimant sustained a thoracic strain. Rather, the Board must
rely on medical evidence to reach that conclusion. See also SAIF v. Brown, 177 Or App 113 (2001) (the
Board's stated reason for saying that the opinions were based on complete information was not
supported by any medical opinion).

Claimant relies on Dr. Carter's fmdmgs to establish a thoracic strain. One week after the work
injury, Dr. Carter reported that claimant had "some tenderness of his paraspinous muscles in his lumbar
as well as thoracic area[.]" (Ex. B). He diagnosed "muscle strain of back[.]" (Id.) On May 5, 1999, Dr.
Carter reported that claimant had neck stiffness, back pain and headaches, and he found some
tenderness of his trapezius muscles bilaterally. (Ex. C). He diagnosed a muscular headache. (Id.) One
week later, Dr. Carter found that claimant had tenderness in his neck muscles, as well as his upper back
and trapezius muscles. (Ex. E). He diagnosed a neck and back strain with resultant headaches. (Id.)

The issue is whether claimant had a thoracic strain. In contrast, Dr. Carter diagnosed a neck
and back strain, with headaches. The Board is not an agency with specialized medical expertise -and I
cannot reasonably infer from Dr. Carter's findings that claimant had a thoracic strain. See Benz v. SAIF,
170 Or App at 25; SAIF v. Calder, 157 Or App at 227-28. Dr. Carter's reports are insufficient to establish
that the insurer incorrectly omitted a thoracic strain from the notice of acceptance. See ORS
656.262(6)(d).

The only other medical evidence that arguably supports the conclusion that claimant had a
thoracic strain is from Dr. Glassman, who first examined claimant on June 16, 1999, almost two months
after the April 23, 1999 injury. He reported that most of claimant's pain was in the "interscapular” area,
and he diagnosed a cervical strain and headache. (Ex. 1). He recommended medication and physical
therapy "to include cervical stretching, cervical mobilization and modalities.” (Ex. 1-2). Dr. Glassman
later concurred with a report from Drs. Neumann and Denekas, who had diagnosed a cervical strain and
post-traumatic headaches related to the April 23, 1999 injury. (Exs. 5, 6). On December 1, 1999, Dr.
Glassman determined that claimant's cervical strain and headaches had resolved and he was medically
stationary, without permanent 1mpa1rment (Ex. 7).

In June 2000, claimant’s attorney wrote to Dr. Glassman, asking whether clalmant had suffered
an injury to his upper back and, if so, what would be the medical diagnosis. (Ex. 9). Dr. Glassman
responded that the diagnosis was a "cervical strain.” (Ex. 9-2).

In a deposition, Dr. Glassman reiterated that his primary diagnosis was a cervical strain, based
on his evaluation of claimant. (Ex. 10-9, -21). Dr. Glassman was asked to review Dr. Givens' April 27,
1999 chart note that found claimant had "diffuse swelling over the paraspinal muscles on the right-hand
side of his back from about T5 all the way down to L1." (Exs. A-2, 10-10, -11). Claimant's attorney and
Dr. Glassman then engaged in the following colloquy:

"Q. [Claimant's attorney] What would you conclude as a physician in taking a look at
that report?

"A. [Dr. Glassman] I would - well, I don't know if I would would conclude anything
without the opportunity to conduct an objective examination.

"Q. All right. So -

"A. So let me preface that by saying, in other words,b I would examine the patient
before I could conclude anything on that. Just looking at this, I would think that it could
be any one of a number of things -

"Q. Okay. Let's -
"A. - actually a thoracic strain, spasms. Am I answering your question?

"Q. Yeah, you are. A thoracic strain or possibly a lumbar strain?

"A. Those are the things that would come to mind.
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"Q. Okay. And I understand you weren't there and you didn't conduct the
examination. But assuming that Dr. Givens made these objective findings, what we've
talked about would indicate a thoracic strain or a lumbar strain or some associated
problem?

"A. Well, again, I hate to put words in Dr. Givens' mouth. So T would be hesitant to
say. If I had those findings, I might think of thoracic strain.” (Ex. 10-11, -12).

Thus, Dr. Glassman testified that he was reluctant to reach any conclusions about another
physician's findings without an opportunity to conduct an objective examination. (Ex. 10-11). He was
hesitant to put words in Dr. Givens' mouth, but he said that, given his findings, he "might" think of
thoracic strain. (Ex. 10-12). In Gormley v. SAIF, 52 Or App 1055, 1060 (1981), the court found that the
doctors' use of the words "could,” "can,” "it is reasonable to assume" and "we would like to assume”
militated against a finding of medical causation in terms of probability. The court concluded that,
because the claimant could not prove more than just the possibility of a causal connection, she failed to
carry her burden of proof. I reach a similar conclusion in this case. Dr. Glassman's opinion merely
supports a conclusion that it was possible that claimant sustained a thoracic strain as a result of the April
1999 work injury. Consequently, Dr. Glassman's opinion is insufficient to meet claimant's burden of
proof. Because there are no other medical opinions that establish that claimant sustained a thoracic
strain as a result of the April 1999 work injury, I would reverse the AL]'s order. The majority errs by
concluding otherwise.

October 15, 2001 Cite as 53 Van Natta 1429 (2001)

In the Matter of the Compensation of
FRED R. TRIBUR, Claimant
Own Motion No. 01-0282M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE
Black, Chapman, et al., Claimant Attorney
. Argonaut Ins. Co., Insurance Carrier

Reviewing panel: Members Biehl and Haynes.

Claimant requests review of the insurer's July 25, 2001 Own Motion Notice of Closure that
closed his claim with an award of temporary disability compensation from February 6, 2001 through
March 25, 2001. The insurer declared claimant medically stationary as of July 5, 2001. Asserting that
the Own Motion closure is "inappropriate,” claimant contends that "the claim should be processed
pursuant to ORS 656.262 and 268."

FINDINGS OF FACT

On December 7, 1976, claimant sustained a compensable left knee injury, which the insurer
accepted as a nondisabling injury. Claimant's aggravation rights expired five years later, on December
7, 1981.

On February 6, 2001, claimant underwent an arthroscopic debridement of his left knee
performed by Dr. Freudenberg, his treating physician. On February 13, 2001, we issued an Own
Motion Order authorizing the reopening of claimant's claim to provide temporary disability
compensation beginning the date claimant underwent the proposed surgery. The insurer was also
directed to close the claim pursuant to OAR 438-012-0055 when claimant was medically stationary. That
Own Motion Order was not appealed.

On July 5, 2001, Dr. Freudenberg examined claimant and declared him medically stationary. He
noted that claimant remained released for his regular work.

On July 25, 2001, the insurer issued an Own Motion Notice of Closure that closed the claim with
an award of temporary disability benefits from February 6, 2001 through March 25, 2001, and declared
claimant medically stationary as of July 5, 2001. :

On September 4, 2001, claimant requested that the Board in its Own Motion capacity review the
insurer's Own Motion Notice of Closure, contending that his claim should be processed pursuant to
ORS 656.262 and 656.268.
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CONCLUSIONS OF LAW

Claimant requests that the Board, in its Own Motion authority, review the insurer’'s July 25,
2001 "Notice of Closure Board's Own Motion Claim.” He contends that the Own Motion closure is
inappropriate and that the claim should be processed under ORS- 656.262 and 656.268 pursuant to
Johansen v. SAIF Corporation, 158 Or App 672 (1999).1 Claimant makes no argument regarding the merits
of the insurer's closure. :

To begin, we have subject matter jurisdiction in our Own Motion capacity to review the July 25,
2001 closure. Our reasoning for this conclusion is expressed in John R. Graham, 51 Van Natta 1740
(1999), 51 Van Natta 1746 (1999), and Craig |. Prince, 52 Van Natta 108 (2000). In Graham, we held that a
"new medical condition" claim qualifies for reopening and closure under ORS 656.268 pursuant to ORS
656.262(7)(c), even if the original claim is in the Board's Own Motion jurisdiction. 51 Van Natta at 1745.

Furthermore, in Prince, we determined that the Board's authority under its "Own Motion"
capacity is strictly limited by the provisions of ORS 656.278 and that those provisions do not include the
authority to direct a carrier to process a claim under ORS 656.262(7)(c). We explained that the issue of
whether the claim should be processed under ORS 656.262(7)(c) is a "matter concerning a claim,” and
under ORS 656.283, any party "may at any time request a hearing on any matter concerning a claim."
52 Van Natta at 111. Therefore, where a claimant disputes the carrier's processing of a claim and
contends that the claim should be processed under ORS 656.262(7)(c), the claimant may request a
hearing to resolve that dispute. Id.

Finally, we have subject matter jurisdiction in our Own Motion capacity to review a carrier's
Own Motion Notice of Closure. Specifically, where a claimant's aggravation rights have expired on the
initial injury claim and the condition worsened requiring surgery, -we are authorized to reopen the
claimant's claim pursuant to ORS 656.278(1)(a) and to direct the carrier to close the claim under our
Own Motion rules when the claimant's condition became medically stationary. We also have subject
matter jurisdiction in our Own Motion capacity to review the carrier's subsequent closure of that claim.
See SAIF v. Ledin, 174 Or App 61 (2001); see also Paul E. Smith, 52 Van Natta 730 (2000); Robert A. Olson,
52 Van Natta 1540 (2000).

Here, the record is undeveloped regarding the question of whether claimant has initiated a "new
medical condition” claim or a new condition that has been found compensable after claim closure. In
any event, the Ledin, Graham, and Prince rationale is equally applicable. In other words, there is no
dispute that claimant's aggravation rights have expired on his initial injury claim. Furthermore,
claimant's condition required surgery. Thus, applying the reasoning in Ledin, we had subject matter
jurisdiction to issue the February 13, 2001 Own Motion Order that authorized the reopening of
claimant's claim pursuant to ORS 656.278(1)(a) and its closure pursuant to our Own Motion rules.
Accordingly, we now have subject matter jurisdiction to review the insurer's subsequent closure of that
claim.2- Therefore, we proceed with that review. :

A claim may not be closed unless the claimant's condition is medically stationary. See ORS
65.268(1); OAR 438-012-0055(1). "Medically stationary” means that no further material improvement
~would reasonably be expected from medical treatment or the passage of time. ORS 656.005(17).
Claimant bears the burden of proving that he was not medically stationary at the date of closure.
Berliner v. Weyerhaeuser Corp., 54 Or App 624 (1981). The propriety of the closure turns on whether
claimant was medically stationary at the time of the July 25, 2001 Notice of Closure considering
claimant's condition at the time of closure and not of subsequent developments. See ORS 656.268(1);
Sullivan v. Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524

1 we interpret claimant's assertion that his claim should be processed pursuant to ORS 656.262 and 656.268 to mean that
he has a "new medical condition” which requires different claim processing.

2 We_ have previously explained, where a claimant disputes the carrier’s processing of a claim and contends that the
claim should be processed under ORS 656.262(7)(c), the claimant may reqliest a hearing to resolve that dispute. See Prince, 52 Van
Natta at 111. In other words, claimant's relief, if any, regarding his request for claim processing under ORS 656.262(7)(c) and
656.268 lies with the Hearings Division, not the Board in our Own Motion jurisdiction.
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(1985). The issue of claimant's medically stationary status is primarily a medical question to be decided
based on competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48
Or App 7, 12 (1980). :

Here, the only medical evidence regarding the medically stationary issue is provided by
claimant's attending physician, who opined that claimant was medically stationary as of July 5, 2001.
That is the date the insurer declared claimant's condition medically stationary when it closed the claim.

Claimant makes no argument that he was not medically stationary at the time of closure, nor
does he argue that his medically stationary date was incorrect. He also does not contest the temporary
disability compensation award. Instead, claimant's argument is procedurally based; i.e., he argues that
this particular closure of this Own Motion claim should not be processed under the Board's Own Motion
jurisdiction. Because we have rejected that argument and claimant raises no substantive arguments, we
affirm the insurer's July 25, 2001 Own Motion Notice of Closure in its entirety. See Harold G. Magnum,
52 Van Natta 1824 (2000); John P. Adkins, 52 Van Natta 708 (2000).

Accordingly, the insurer's July 25, 2001 Own Motion Notice of Closure is affirmed.

IT IS SO ORDERED.

October 16, 2001 Cite as 53 Van Natta 1431 (2001)

In the Matter of the Compensation of
MAUREEN BRYANT, Claimant
WCB Case No. 00-08805
ORDER ON REVIEW
Jean M. Fisher, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ) Spangler's‘ order that upheld the
SAIF Corporation's denial of her claim. for a low back condition. On review, the issue is
compensability.

We adopt and affirm the ALJ's order with the following supplementation.

v Claimant argues on review that the AL] erred in analyzing claimant's claim as an occupational
disease rather than an injury. Based on this record, however, we conclude that whether claimant's
claim is analyzed as an injury or a disease, compensability has not been established.

Claimant has a prior claim for a low back strain in 1997. The denial of this claim was not
appealed and became final by operation of law.

Dr. Poulson, claimant's attending physician, diagnosed chronic recurrent lumbosacral strain with
a likely degenerative disc. (Ex. 14-2). Dr. Poulson indicated that he did not believe that claimant's
work exposure was the major contributing cause of her recurrent "LS" strain. He further indicated that
the condition appeared to have combined with her low back condition from 1997. (Ex. 18). Dr. Poulson
later stated that this combination was the major cause of claimant's problem. (Ex. 22). '

Dr. Dutton, D.C., indicated that claimant's work was the major contributing cause of her
lumbosacral strain. However, Dr. Dutton was unable to say that claimant’s degenerative changes were
not responsible for her current low back condition. (Ex. 20).

Dr. Freeman, D.C., opined that claimant's work was the major contributing cause of claimant's
strain. (Ex. 21-2). He did not feel that claimant's degenerative changes were responsible for claimant's
condition.

After reviewing this medical evidence, we find it insufficient to establish compensability of
claimant's condition as either an occupational disease or an injury. In this regard, we find the opinions
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of Dr. Freeman and Dr. Dutton unpersuasive because neither doctor discussed whether the 1997 strain
contributed to claimant's low back condition. In addition, neither Dr. Freeman nor Dr. Dutton
addresses Dr. Poulson's opinion. Under such circumstances, regardless of whether the claim is analyzed
as an injury or disease, we find the medical opinions of Drs. Dutton and Freeman inadequately reasoned
and insufficiently explained. Accordingly, we conclude that the medical evidence does not establish
compensability:

ORDER

The AL]'s order dated May 9, 2001 is affirmed.

Qctober 16, 2001 Cite as 53 Van Natta 1432 (2001)

In the Matter of the Compensation of
SCOTT E. TAYLOR, Claimant
WCB Case No. 00-07159
ORDER ON REVIEW
Lavis & DiBartolomeo, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Haynes and Phillips Polich.

Claimant requests review of that portion of Administrative Law Judge (AL]) Peterson's order
that upheld the SAIF Corporation's denial of his injury/occupational disease claim for a bilateral
shoulder condition. On review, the issue is compensability.

We adopt and affirm the ALJ's order with the followmg supplementation.

The ALJ upheld SAIF's denial of compensability of claimant's bilateral shoulder condition,
diagnosed as calcific tendonitis. In so doing, the ALJ] determined that the claim should be analyzed as
an occupational disease and that the claim was not compensable because the medical evidence from the
attending physician, Dr. Keizer, and a radiologist who reviewed medical records, Dr. Young, did not
establish that claimant's work activity as a truck driver pathologically worsened claimant's preex15t1ng
calcific tendonitis. See ORS 656.802(2)(b).

On review, claimant contends that the ALJ incorrectly analyzed the claim as an occupational
disease and that, instead, the claim should be viewed as one for an industrial injury because his
condition arose during a discrete period of work activity. See Valtinson v. SAIF, 56 Or App 184 (1982).
Further, claimant asserts that Dr. Keizer's opinion establishes the compensability of his bilateral
shoulder condition, regardless of whether the claim is characterized as an injury or -occupational disease.

For the following reasons, we conclude that Dr. Keizer's opinion is not persuasive. Therefore,
we conclude that claimant failed to sustain his burden of proof on either an injury or occupational
disease theory. We reason as follows.

The cause of claimant's bilateral shoulder condition presents a complex medical question that
must be resolved by expert medical opinion. Uris v. Compensation Department, 247 Or 420 (1967); Kassahn
v. Publishers Paper Co., 76 Or App 105, 109 (1985). When there is a dispute between medical experts,
more weight is given to those medical opinions that are well reasoned and based on complete
information. See Somers v. SAIF, 77 Or App 259, 263 (1986). Moreover, a determination of the major
contributing cause involves the evaluation of the relative contribution of different causes of claimant's

disease and deciding which is the primary cause. See Dietz v. Ramuda, 130 Or App 397 (1994), rev
dismissed 320 Or 416 (1995).

Dr. Keizer authored the only opinion that supports compensability, stating that claimant's work
activity was the major contributing cause of his calcific tendonitis. (Ex. 23-1). In his deposition,
however, Dr. Keizer testified that his opinion was based on subjective information from claimant on
when his pain developed. (Ex. 26-6). Dr. Keizer specifically noted that claimant "felt that it was related
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to the ongoing work that he was doing." (Ex. 26-7). Dr. Keizer conceded that he did not have any idea

of how long claimant worked for the employer, that he did not inquire into the specifics of claimant's

work activities, and that he did not know what claimant did off the job. (Ex. 26-10, 16). Dr. Keizer
. described his reasoning as follows: '

"So, I mean, I don't know what kind of work he was doing or exactly what would cause
this to flare up. But it flared up about the same time that he began work. And I--to me,
there may be something that he's doing that we don't know what caused it to flare up.
Maybe it wasn't even at work. I don't know.

"But all I can say is that it occurred at the same time that he was at work. And he is
stating that since he has been at work doing that kind of work, he's had problems with
his shoulder.” (Ex. 26-13).

Having reviewed Dr. Keizer's testimony, we conclude that his opinion is not well reasoned
because it was based on incomplete information. Dr. Keizer conceded that he did not know the specifics
of claimant's work or anything about off-the-job activity. Moreover, Dr. Keizer's opinion was based on
a temporal relationship between the reported onset of symptoms and the commencement of claimant's
employment. Medical opinions based solely on a temporal relationship are generally not persuasive.
See Allie-v. SAIF, 79 Or App 284 (1987); Vicki F. Brown, 51 Van Natta 1961 (1999) (treating doctor's
opinion inadequately explained and unpersuasive because it was based on the temporal relationship
between the claimant's work and her symptoms, without explaining why work contributed more than
undisputed preexisting condition). Finally, because he relied on a temporal relationship analysis, Dr.
Keizer did not weigh the relative contribution of the various potential causes of claimant's bilateral
shoulder condition.

For all these reasons, we do not find Dr. Keizer's opinion persuasive. It, therefore, follows that
it cannot satisfy claimant's burden of proof under either an injury or occupational disease theory.
. Accordingly, we conclude that the ALJ properly upheld SAIF's denial.
ORDER

The AL]J's order dated May 7, 2001 is affirmed.

October 16, 2001 Cite as 53 Van Natta 1433 (2001)

In the Matter of the Compensation of
DARCIE A. HOWARD, Claimant
WCB Case No. 00-08666
ORDER ON REVIEW
Malagon, Moore, et al., Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

Claimant requests review of Administrative Law Judge (ALJ) Howell's order that upheld the
SAIF Corporation's denial of her combined condition claim for a fibromyalgia condition.] On review,
the issue is compensability.

We adopt and affirm the AL]'s order.

ORDER
The ALJ's order dated April 27, 2001 is affirmed.

T At hearing, claimant contended that her fibromyalgia condition was compensable as either a “combined" or
“consequential" condition. See ORS 656.005(7)(a)(A) and (B). However, on review, claimant contends only that the condition is
compensable as a "combined condition.”
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In the Matter of the Compensation of
JENNY L. BOYDSTON, Claimant
WCB Case No. 97-03081
ORDER ON REVIEW
Darris K. Rowell, Claimant Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Howell's order that declined to
award additional temporary disability benefits. On review, the issue is temporary disability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant compensably injured her right middle finger in September 1994.1 (Exs. 6; 7; 9; 13). In
December 1996, the claim was closed by Determination Order with an award of scheduled permanent
disability, but no award of temporary disability. (Ex. 14). Claimant requested reconsideration seeking
an award of temporary disability. (Ex. 15).

A February 27, 1997 Order on Reconsideration awarded temporary disability from February 12,
1995 through February 28, 1995. (Ex. 17-2). Claimant requested a hearing seeking additional temporary
disability.

The AL] determined that Dr. Ballard (attending physician) released claimant to regular duty
work on February 28, 1995. The ALJ determined that Dr. Ballard's February 1997 ‘retroactive”
temporary disability authorization (from February 28, 1995 to October 15, 1996) was ineffective pursuant
to ORS 656.262(4)(g). Finding no contemporaneous authorization of temporary disability by Dr. Ballard
or any other physician in the record, the ALJ concluded that claimant had failed to establish entitlement
to additional temporary disability. Consequently, the ALJ affirmed the February 1997 Order on
Reconsideration.

Claimant acknowledges that Dr. Ballard released claimant to regular duty work on February 28,
1995. Nonetheless, claimant contends that Dr. Ballard's subsequent chart notes; together with his
February 1997 opinion establish an entitlement to additional temporary disability. We disagree.

ORS 656.262(4)(g) provides:

"Temporary disability compensation is not due and payable pursuant to ORS 656.268
after the worker's attending physician ceases to authorize temporary disability or for any
period of time not authorized by the attending physician. No authorization of temporary
disability compensation by the attending physician under ORS 656.268 shall be effective
to retroactively authorize the payment of temporary disability more than 14 days prior to
its issuance. " '

ORS 656.262(4)(g) applies to claims in open status and at the time of claim closure. See Menasha
Corporation v. Crawford, 332 Or 404, 416 (2001).

Here, Dr. Ballard's February 1997 opinion authorizes temporary disability for a period of time
more than 14 days prior to its issuance. Consequently, pursuant to ORS 656.262(4)(g), to the extent that
the 'retroactive” authorization extends for a period in excess of 14 days from its issuance, the
authorization is ineffective and does not establish entitlement to temporary disability.

Dr. Ballard released claimant to regular work on February 28, 1995. Based on our review of Dr.
Ballard's subsequent chart notes from February 28, 1995 to October 15, 1996, we find no
contemporaneous authorization of temporary disability. Accordingly, we agree with the ALJ that
claimant is not entitled to additional temporary disability.

ORDER

The ALJ's order dated June 21, 2001 is affirmed.

1 The accepted condition was "right middle finger contusion.” (Exs. 9; 13).
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In the Matter of the Compensation of
JASON B. BERRINGTON, Claimant
Own Motion No. 01-0323M
OWN MOTION ORDER
Welch, et al., Claimant Attorney

Reviewing panel: Members Haynes and Biehl.

The self-insured employer has submitted a request for temporary disability compensation for
claimant's left knee condition. Claimant's aggravation rights have expired. The employer recommends
reopening for the payment of temporary disability compensation.

We may authorize, on our own motion, the payment of temporary disability compensation when
there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or other
treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the payment
of compensation from the time the worker is actually hospitalized or undergoes outpatient surgery. Id.

Here, on August 14, 2001, Dr. Hoppert, claimant's attending physician, recommended left knee
surgery. Thus, we conclude that claimant's compensable condition worsened requiring surgery.

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

With its recommendation form, the employer submitted medical reports from Dr. Hoppert,
which demonstrate that claimant was in the work force at the time of the current disability. On April
11, 2001, Dr. Hoppert noted that claimant "is still driving a truck.” He further noted that claimant was
released to full duty as a truck driver. On June 26, 2001, Dr. Hoppert reported that claimant could
"continue his work as a truck driver." On July 11, 2001, Dr. Hoppert noted that claimant "may continue
working with the knee splint on so long as the patella is not overtly painful." Finally, on August 14,
2001, Dr. Hoppert reported that claimant could continue "working as a work driver.”

Based on these reports, we conclude that claimant was in the work force at the time of his
current worsening.1 See Ralph A. Schultz, 52 Van Natta 762 (2000); John R. Kennedy, 50 Van Natta 837
(1998).  Accordingly, we authorize the reopening of claimant's claim to provide temporary total
disability compensation beginning the date claimant is hospitalized for the proposed surgery. When
claimant is medically stationary, the employer shall close the claim pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary. disability compensation awarded under this order, not to exceed $1,500, payable by
the insurer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080. However, claimant's
attorney has stated that he wishes to limit his fee to $200. In light of claimant's attorney's position, the
attorney fee is limited to a maximum of $200.

IT 1S SO ORDERED.

1 The “date of disability” for the purpose of determining whether claimant is in the work force, under the Board's Own
Motion jurisdiction, is the date he enters the hospital for the proposed surgery and/or inpatient hospitalization for a worsened
condition. Fred Vioen, 48 Van Natta 2110 (1996); John R. Johanson, 46 Van Natta 2463 (1994). The relevant time period for which
claimant must establish he was in the work force is the time prior to August 14, 2001, when his condition worsened requiring
surgery. See generally Wausau Ins. Companies v. Morris, 103 Or App at 273; SAIF v. Blakely, 160 Or App 242 (1999); Paul M. Jordan,
49 Van Natta 2094 (1997); Jeffrey A. Kyle, 49 Van Natta 1331 (1997).
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In the Matter of the Compensation of
JUDY A. RICHTER, Claiman
WCB Case No. 00-06991
ORDER ON REVIEW
Malagon, Moore, et al., Claimant Attorney
Employers Defense Counsel, Defense Attorney

Reviewing Panel: Members EBiehl and Haynes.

The insurer requests review of Administrative Law Judge (AL]J) Black's order that set aside its
denial of claimant's occupational disease claim for a left elbow condition. On review, the issue is
compensability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant was a school bus driver for about 20 years. (Tr. 15). In the fall of 1999, claimant
began to notice pain in her left arm, for which she eventually sought medical treatment from Dr.
Lundsgaard in June 2000. (Tr. 49; Ex. 2). The condition was diagnosed as left elbow epicondylitis. (Ex.
2-1). Thereafter, claimant filed a claim for her left elbow condition. (Ex. 3).

The insurer denied the claim. (Ex. 5). Claimant requested a hearing.

The ALJ, relying on the opinion of Dr. Lundsgaard (attending physician), concluded that
claimant had established the compensability of the left elbow condition. Consequently, the ALJ set
aside the insurer's denial. To establish the compensability of her left elbow epicondylitis condition as an
occupational disease, claimant must prove that her work activities are the major contributing cause of
the disease. ORS 656.802(2)(a). To satisfy the "major contributing cause" standard, claimant must
establish that her work activities contributed more to the claimed condition than all other factors
combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146 (1983).

A determination of the major contributing cause involves the evaluation of the relative
contribution of different causes of claimant's disease and deciding which is the primary cause. See Dietz
v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995). Because of the possible alternative
causes for her left elbow condition, resolution of this matter is a complex medical question that must be
resolved by expert medical opinion. See Uris v. Compensation Department, 247 Or 420 (1967); Barnett v.
SAIF, 122 Or App 279, 282 (1993).

Dr. Lundsgaard was the only physician that offered an opinion regarding causation. According
to Dr. Lundsgaard, claimant's left elbow lateral epicondylitis was caused by repetitive microtrauma
resulting from her work activities as a school bus driver. (Exs. 11; 12-6; 12-12). In rendering his
~opinion, Dr. Lundsgaard considered claimant's work history, claimant's work activities including the
daily safety check of the bus (operating emergency windows and doors), driving, opening the door at
each stop, and cleaning the bus. Dr. Lundsgaard also considered claimant's non-work activities. Dr.
Lundsgaard's opinion is complete and well reasoned. Accordingly, we find it persuasive. See Somers v.
SAIF, 77 Or App 259, 263, (1986).

, The insurer contends that Dr. Lundsgaard's opinion is not persuasive because it is based on an
inaccurate history. In particular, the insurer asserts that Dr. Lundsgaard was under the mistaken belief
that claimant's symptoms began about two months before she first consulted with him, when in fact
claimant's symptoms began about a year and a half earlier. However, when specifically asked if the
duration of claimant's symptoms would change his opinion as to causation, Dr. Lundsgaard indicated
that such a change in history would not change his ultimate opinion. (Ex. 12-13). Consequently, we
reject the insurer's argument.

The insurer also contends that Dr. Lundsgaard did not weigh the contribution of other potential
causes. Dr. Lundsgaard indicated that claimant's left elbow condition was multifactorial. (Ex. 12-6).
However, contrary to the insurer's assertions, Dr. Lundsgaard considered claimant's off-work activities,
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a prior medical problem with claimant's right arm, and a possible history of moving furniture.l (Ex. 10-
2). Additionally, Dr. Lundsgaard ruled out arthritis as a cause based on x-ray and bone scan testing.
(Exs. 12-15). Consequently, we conclude that Dr. Lundsgaard did weigh other potential causes in
rendering his ultimate opinion.

Finally, the insurer suggests that: (1) Dr. Lundsgaard's opinion is based on possibilities, not
probabilities; and (2) Dr. Lundsgaard did not state an opinion in terms of "major contributing” cause. In
particular, the insurer asserts that Dr. Lundsgaard's answer to a hypothetical question (in which he
indicated that the major cause was not clear) posed by the insurer's counsel during a deposition
supports its contention. First, we note that, before rendering his ultimate opinion, Dr. Lundsgaard had
been expressly asked to state his opinion in terms of probabilities. (Ex. 10-3). Additionally, he was
expressly asked if claimant's work activities were the major contributing cause of her left lateral
epicondylitis. (Id.) Because Dr. Lundsgaard affirmatively answered the "major contributing cause"
question, we conclude that his opinion is sufficient to carry claimant's burden of proof. (Ex. 11). See
Liberty Northwest Insurance Corp. v. Cross, 109 Or App 109, 113 (1991); McClendon v. Nabisco Brands, Inc.,
77 Or App 412, 417 (1986) (use of "magic words” not necessary to establish medical causation).
Moreover, we note that the hypothetical question posed by the insurer's counsel did not accurately
describe claimant's activities either on or off the job. Under such circumstances, Dr. Lundsgaard's
answer tozthe inaccurate hypothetical question is not probative. Consequently, we reject the insurer's
assertion.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them 'to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated May 25, 2001 is affirmed. For services on review, claimant's attorney is
awarded a $1,200 attorney fee, payable by the insurer.

1 pr. Lundsgaard indicated in his deposition that claimant had mentioned elbow pain in relation to moving from one
residence to another. (Ex. 12-8). He did not record claimant's remarks and could not remember with any specificity what claimant
had said. (Id.) Claimant testified that she had packed boxes in preparation for the move, but had not moved any thing. (Tr. 31).
Claimant's testimony was supported by Roy Palmer, a neighbor, who testified that he and claimant’s relatives moved claimant's
furniture and boxes. (Tr. 5). Consequently, to the extent that claimant may have participated in lifting items in changing
residences, we conclude that Dr. Lundsgaard was aware of that activity and considered it in rendering his ultimate opinion.

21 support of its argument, the employer cites both James R. Andrews, 53 Van Natta 255 (2001) and Devin D. Cole, 50
Van Natta 191 (1998). In Andrews, we determined that a treating physician's ultimate causation opinion which failed to explain
how the claimant's work activities put stress on the lateral epicondyle was conclusory and less persuasive than other medical
opinions in the medical record. 53 Van Natta at 256. Here, unlike Andrews, there are no opposing medical opinions. Moreover,
unlike Andrews, there are no medical opinions expressly stating that claimant's work activities would not put enough force or stress
on the lateral epicondyle to cause lateral epicondylitis. Consequently, Andrews is distinguishable.

In Cole, we determined that a treating physician's opinion regarding causation was not persuasive because it was
primarily based on a temporal relationship and because it failed to consider previous injuries to the same body part. 50 Van Natta
at 192. Here, unlike Cole, Dr. Lundsgaard’s opinion is not primarily based on a temporal relationship between a single event and
the onset of claimant's symptoms. Moreover, unlike Cole, claimant's left arm was not previously injured. (Tr. 29, 49).
Consequently, Cole is distinguishable.




1438 Cite as 53 Van Natta 1438 (2001) Qctober 22, 2001

In the Matter of the Compensation of
GREGG R. SWANSON, Claimant
WCB Case No. 00-06895
ORDER ON REVIEW
Brad L. Larson, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order that upheld the
SAIF Corporation's denial of his occupational disease claim for a right wrist condition. On review, the
issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

In upholding SAIF's denial, the ALJ found that claimant had not met his burden of proving
major contributing cause through the opinion of his treating physician, Dr. Labby. We agree with the

ALJ's ultimate decision, but supplement the order to clarify the standard of proof in this occupational
disease claim.

In an occupational disease context, claimant must prove that work activities were the major
contributing cause of the claimed condition. ORS 656.802(2)(a); Tammy L. Foster, 52 Van Natta 178
(2000). In addition, the medical evidence from Dr. Laycoe, who examined claimant at the request of
SAIF, establishes that claimant's right wrist osteoarthritis condition was a "preexisting condition."! (Ex.
6-4). Claimant's claim for right wrist osteoarthritis is thus "based on" a worsening of this preexisting
condition. ORS 656.802(2)(b). For that reason, claimant must prove that his employment conditions
were the major contributing cause of the combined condition and pathological worsening of the disease.
Id.; Joy A. Kosta, 53 Van Natta 1205 (2001).

We agree with SAIF that there is no such proof of a "pathological worsening" of claimant's right
wrist condition in the record. Dr. Laycoe recognized that claimant's work activity provoked symptoms
in his right wrist, but concluded that the work activity was not the "primary factor” in causing the
condition and did not cause a worsening or change in claimant's degenerative conditions revealed on x-
ray. (Ex. 6-4). In contrast, Dr. Labby identified claimant's work activity as the major contributing cause
of claimant's right wrist condition based on the timing and location of his symptoms (greater on the
right). (Exs. 8, 11). However, Dr. Labby did not state that claimant's work had "pathologically
worsened" his combined osteoarthritis condition.

Accordingly, we need not address claimant's arguments that Dr. Labby's opinion satisfies his
burden of proving "major contributing cause” or that Dr. Laycoe's opinion is unpersuasive in light of
Bronco Cleaners v. Velazquez, 141 Or App 295 (1996). SAIF's denial was properly upheld.

ORDER

The ALJ's order dated May 18, 2001 is affirmed.

Tpr. Labby also acknowledged that claimant “may well have had some precxisting arthritis in his hand and wrist.” (Ex.
11).
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In the Matter of the Compensation of
GARRETT W. CRAWFORD, Claimant
WCB Case No. 98-03327
ORDER ON REMAND
Stebbins & Coffey, Claimant Attorney
Jerry Keene, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

This matter is before the Board on remand from the Supreme Court. Menasha Corp. v. Crawford,
332 Or 404 (2001). The court has affirmed the Court of Appeals decision, 164 Or App 174 (1999), that
reversed our prior order, Garret W. Crawford, 51 Van Natta 1 (1999), that affirmed the AL]J's order that:
(1) awarded claimant additional temporary disability benefits from October 20, 1995 through September
30, 1997; (2) awarded claimant’'s attorney an "out-of-compensation” attorney fee; and (3) declined to
award claimant a penalty for unreasonable claim processing.

In Crawford, we concluded that the lack of a contemporaneous authorization of time loss from
claimant's attending physician (as required by former ORS 656.262(4)(f), now subsection (g)), did not
preclude claimant's entitlement to "substantive” temporary disability following the closure of his claim.
The Court of Appeals reversed our decision, citing Fred Meyer, Inc. v. Bundy, 159 Or App 44 (1999).

The Supreme Court has affirmed the Court of Appeals decision. In doing so, the Court
discussed Bundy, in which the court had concluded that the reference in ORS 656.262(4) to ORS 656.268
was intended to limit the award of "retroactive” time loss to 14 days, regardless of whether the claim
was open or was pending closure. The Crawford Court echoed that reasoning and similarly held that the
"14-day" retroactive limitation applied to the issue of claimant's entitlement to additional temporary
disability. 332 Or at 416. Consequently, the Court has remanded for further proceedings.

Here, the record contains no contemporaneous temporary disability authorization from an
attending physician for the time period from October 20, 1995 through September 30, 1997. On October
20, 1995, Dr. Davis released claimant to regular work. (Ex. 11-2). On December 1, 1997, Dr. Bert stated
that he believed claimant was unable to work from October 1995 until his surgery on September 30,
1997. (Ex. 29). However, pursuant to the Court's holding, such retroactive authorization of temporary
disability (greater than 14 days) is insufficient. 332 Or at 416. See former ORS 656.262(4)(f). Claimant is
thus not entitled to temporary disability for that period of time. See also Linda K. Holcomb, 51 Van Natta
933 (1999).

Accordingly, on reconsideration of our prior order, the AL]'s September 3, 1998 order is reversed
in part and affirmed in part. The ALJ's award of additional temporary disability, as well as an "out-of-

compensation” attorney fee, are reversed. The AL]J's order is otherwise affirmed.1

IT IS5 SO ORDERED.

1 Because claimant's compensation has ultimately been reduced as a resuit of the employer's request for Board review,
we rescind the $1,500 attorney fee awarded in our prior order pursuant to ORS 656.382(2).
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In the Matter of the Compensation of
JOSEPH P. GATTO, Claimant
WCB Case No. 01-01014
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Davis' order that upheld the SAIF
Corporation's denial of claimant's occupational disease claim for a bilateral knee condition. On review,
the issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant has been a warehouseman for 35 years. (Tr. 11). A large part of his job activities
involved loading and unloading trucks which required repeated bending and lifting with his knees. (Tr.
15). His job also required considerable walking on concrete floors. (Tr. 18).

In 1997, claimant began to notice sharp pain on the inside of his left knee cap. (Tr. 13).
Sometime latter, he developed the same type of pain in his right. knee. (Id.) Ultimately, he had three
surgeries on each knee. (Id.).

In August 2000, claimant filed an occupational disease claim for his bilateral knee condition.
(Ex. 26). SAIF denied the claim. (Ex. 30) Claimant requested a hearing.1

The AL] determined that Dr. Edelson's (attending physician) opinion was the only opinion in
the record supporting compensability. Concluding that Dr. Edelson’s opinion was insufficient to meet
claimant’'s burden of proof, the ALJ upheld SAIF's denial.

Claimant seeks to establish the compensability of bilateral knee conditions, as an occupational
disease. Therefore, he must prove that his work activities are the major contributing cause of the
disease itself, not just the major contributing cause of the disability or treatment associated with it. ORS
656.802(2)(a); Tammy L. Foster, 52 Van Natta 178 (2000).

Dr. Edelson opined that claimant's work activity was the major contributing cause of claimant's
disability and need for treatment for his bilateral knee conditions. (Ex. 33). He did not opine that
claimant's work activity was the major contributing cause of claimant's bilateral knee condition itself.
Consequently, Dr. Edelson's opinion is not sufficient to carry claimant's burden of proof. ORS
656.802(2)(a); Foster, 52 Van Natta at 178.

Claimant asserts that, as a whole, Dr. Edelson's report (Exhibit 33) supports a conclusion that
Dr. Edelson was discussing the major cause of the bilateral knee condition itself rather than the major
cause of the disability and need for treatment of the condition. Dr. Edelson used the word "cause” in
three separate sentences in his report; in each sentence it is used in conjunction with the word
"treatment.” (Ex. 33). Such use of the word “cause” supports only the conclusion that Dr. Edelson is of

the opinion that claimant's work was the major cause of his need for treatment. Consequently, we
reject claimant's assertion.

Claimant also asserts that, based on the stipulation of the parties, there are no alternative causes
contributing to claimant's knee conditions. (Appellant's Brief, p. 6). In other words, claimant contends
there is only one possible cause for claimant's bilateral knee condition; i.e., his work. During opening
statement, SAIF's counsel agreed that there were no preexisting conditions and "this is strictly an
occupational disease claim under ORS 656.802(2)(a)." (Tr. 8). Contrary to claimant's assertions, such a
stipulation does not mean that there are not possible alternative causes for the disputed condition.
Rather, such a stipulation means that claimant need not meet the burden of proof imposed by ORS
656.802(2)(b). Consequently, we reject claimant's argument.

1 Claimant sought to establish the compensability of multiple meniscus tears and osteoarthritis in both knees. (Tr. 5).
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Accordingly, we agree with the ALJ that, on this record, claimant's bilateral knee condition is
not compensable.

ORDER

The ALJ's order dated June 4, 2001 is affirmed.

October 19, 2001 Cite as 53 Van Natta 1441 (2001)

In the Matter of the Compensation of
GEORGE L. GRANT, Deceased, Claimant
WCB Case No. C012301
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Preston, Bunnell & Stone, Claimant Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

On September 27, 2001, the Board received the parties’ claim disposition agreement (CDA) and
amended CDA in the above-captioned matter. Pursuant to that amended agreement, in consideration of
the payment of a stated sum, claimant (the beneficiaries of the deceased worker) releases certain rights
to future workers' compensation benefits, except medical services, for his compensable injury. For the
following reasons, we approve the proposed disposition.

The amended CDA provides that "[t]he parties stipulate and agree that [the decedent] was
medically stationary as of March 12, 2001, and that {the decedent] was permanently and totally disabled
effective that date.”

It is well settled that CDAs are not designed for purposes of claim processing. See, e.g., Kenneth
D. Chalk, 48 Van Natta 1874 (1996); Kenneth R. Free, 47 Van Natta 1537 (1995). Here, however, we do
not interpret the CDA as a Board order granting permanent total disability. Rather, we interpret the
provision as the parties’ explanation regarding the basis for the consideration to be paid under the CDA.

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ claim disposition agreement is
approved. An attorney fee of $23,801.20, payable to claimant's counsel, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035. '

IT IS SO ORDERED.
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In the Matter of the Compensation of
BRIAN KASSOFF, Claimant
WCB Case No. 01-01305
ORDER ON REVIEW
Richard A. Sly, Claimant Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Haynes and Biehl.
Claimant requests review of Administrative Law Judge (ALJ]) Spangler's order that dismissed
claimant's request for hearing for failure to appear at hearing. Claimant also requests remand. On

review, the issues are propriety of the dismissal order and remand. We vacate and remand.

FINDINGS OF FACT

Claimant requested a hearing from the insurer's denial of his claim. He did not appear on May
14, 2001, the date of the scheduled hearing.

When the hearing convened, the insurer moved to dismiss claimant's request for hearing and
claimant's attorney moved to postpone the hearing. The AL] took both motions under advisement and
issued an Order to Show Cause, instructing claimant to explain his failure to appear at the hearing.

On May 29, 2001, claimant submitted an affidavit explaining that he was aware that the hearing
had been set for May 14, 2001, but he thought that date fell on Wednesday, rather than Monday, and

that was why he failed to appear at the Monday hearing. The insurer responded to claimant's affidavit.

CONCLUSIONS OF LAW AND OPINION

The AL]J found that claimant's mistaken belief that the May 14, 2001 hearing date fell on a
Wednesday, rather than a Monday, did not constitute "good cause" for his failure to appear at the
hearing. Therefore, the AL] dismissed claimant's request for hearing. Claimant requested Board
review.

Claimant argues that his failure to appear at the hearing was not "unjustified" and extraordinary
circumstances justified postponement or continuation of the hearing. Claimant also argues that the AL]
abused his discretion by not specifically ruling on the motion to postpone the hearing. In addition,
claimant requests remand to "complete the record pursuant to ORS 656.295(5). We remand.

OAR 438-006-0071(2) provides:

"Unjustified failure of a party or the party's representative to attend a scheduled hearing
is a waiver of appearance. If the party that waives appearance is the party that requested
the hearing, the Administrative Law Judge shall dismiss the request for hearing as
having been abandoned unless extraordinary circumstances justify postponement or
continuance of the hearing.”

OAR 438-006-0071 does not provide authority for dismissal of a hearing request for failure of a
claimant to appear at hearing if the claimant’s attorney appears on his or her behalf. See Mark E. Snyder,
53 Van Natta 1386 (2001); Darius McKellips, 51 Van Natta 2047 (1999); Richard Ensinger, 51 Van Natta at
956. Consequently, we disagree with the AL]'s dismissal of the request for hearing. We turn to how
the hearing should be conducted on remand.

We have previously held that the procedure for the hearing on remand in cases such as this one
depends on whether or not a postponement should have been granted. Ensinger, 51 Van Natta at 957.
If a postponement should have been granted, then the hearing should be conducted as any other
hearing. 1f, however, a postponement should have been denied, then no exhibit may be received which
was not submitted in connection with the prior hearing and no witness, including claimant, may testify
if that witness was not available to testify at the prior hearing.
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Here, we agree with the ALJ that the circumstances described in claimant's affidavit did not
warrant postponement. Claimant's mistake regarding the day (but not the date) of the hearing was
avoidable by referring to a calendar. As such, it was not an "extraordinary circumstance" justifying
postponement under OAR 438-006-0081. Moreover, claimant was (or should have been) aware of the
importance of arriving to attend the hearing at the appropriate time. Consequently, the effect of this
decision is that claimant has waived his right to testify at the hearing. Ensinger, 51 Van Natta at 957.

Consequently, we vacate the AL]J's order and remand for further development of the record
based on the exhibits submitted for presentation at the scheduled May 14, 2001 hearing, as well as any
witnesses who were present to testify at that hearing.

Accordingly, we vacate the ALJ's order and remand to ALJ Spangler. The AL]J shall determine
what exhibits should be received, but no exhibits shall be admitted that were not prepared for
submission as evidence at the May 14, 2001 hearing. Nor shall any witness, including claimant, be
permitted to testify who was not prepared to testify at the prior hearing. These proceedings may be
conducted in ahy manner that the AL] determines achieves substantial justice. Thereafter, the AL] shall
issue a final, appealable order.

ORDER

The AL]J's order dated June 19, 2001 is vacated. The case is remanded to AL] Spangler, for
further proceedings consistent with this order.

October 23, 2001 Cite as 53 Van Natta 1443 (2001)

In the Matter of the Compensation of
JOHN K. HARKNESS, Claimant
WCB Case No. 97-08467
ORDER OF ABATEMENT
Gayle A. Shields, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Claimant requests reconsideration of our September 28, 2001 Second Order on Remand that: (1)
modified our Order on Remand to award claimant's attorney $17,082 for services performed before the
Hearings Division, Board and court; (2) awarded claimant's attorney a $1,500 fee for services on remand;
and (3) declined to award $240 in court costs.

Claimant contends that the attorney fee should be increased to $21,822. Specifically, she argues
that the $17,082 in fees awarded by the Court of Appeals was for services "after the Board's first Order
on Review was issued” and did not include time for services before the AL] and the Board (or reviewing
SAIF's petition for Supreme Court Review). Claimant requests $3,000 for services at hearing and $1,500
for services before the Board on remand. She also requests $240 in costs awarded by the court.

In order to further consider this matter, we withdraw our September 28, 2001 order. The SAIF
Corporation is granted an opportunity to respond. To be considered, SAIF's response must be filed
within 14 days from the date of this order. Claimant’s reply must be filed within 14 days from the date
of mailing of SAIF's response. In submitting their respective positions, the parties are asked to discuss
what the $17,082 attorney fee awarded by the Court of Appeals represents, including any written
materials they previously filed with the court. After receiving the parties’ responses, we will proceed
with our reconsideration.

IT IS SO ORDERED.




1444 Cite as 53 Van Natta 1444 (2001) October 23, 2001

In the Matter of the Compensation of
PHYLLIS C. MAAS, Claimant
WCB Case No. 00-03231
ORDER ON REVIEW
Gloria D. Schmidt, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewing Panel: Members Phillips Polich and Haynes.

Claimant requests review of Administrative Law Judge (ALJ]) Fitzwater's order that: (1) upheld
the SAIF Corporation's denial of claimant's back and neck injury claim; and (2) declined to award a
penalty based on the allegedly untimely denial of that claim. On review, the issues are compensability
and penalties.

We adopt and affirm the AL]'s order.
ORDER

The ALJ's order dated May 22, 2001 is affirmed.

Board Member Phillips Polich concurring.

While I agree with the lead opinion that, for the reasons explained by the AL]J, claimant failed to
establish compensability of her back and neck injury claim and, therefore, is not entitled to a penalty for
the SAIF Corporation's untimely denial of that claim, I again find myself compelled to address the
penalty issue by means of a concurrence. See Barbara A. Hasse, 53 Van Natta 771 (2001).

Here, the work incident occurred on June 4, 1999. On June 8, 1999, claimant sought treatment
with Dr. Evans, her chiropractor, and filed a claim by means of an 827 form. (Ex. 2). On August 2,
1999, the employer submitted an 801 form to SAIF, reporting its version of the work incident. (Ex. 4).
On August 16, 1999, claimant treated with Dr. Wilson, M.D., who filed another 827 form reporting the
June 4, 1999 incident. (Ex. 5).

The first evidence of any claim processing activity by SAIF is a September 7, 1999 letter that
submitted questions to Dr. Coulter, M.D., regarding an upcoming medical examination arranged by
SAIF. (Ex. 8). That examination occurred on September 23, 1999. (Ex. 9). On October 9, 1999, Dr.
Wilson concurred with Dr. Coulter's report, which did not support compensability. (Ex. 11). There is
no further claim processing activity in the record until March 22, 2000, when SAIF denied the claim.
(Ex. 12).

Pursuant to ORS 656.262(6), the carrier is required to accept or deny a claim within 90 days after
the employer has notice or knowledge of the claim. Here, SAIF denied the claim more than nine months
after the employer had notice of the claim. It appears that SAIF's first claim processing activity did not
occur until the 90-day period to timely accept or deny the claim had almost expired. SAIF provides no
reason for its failure to abide by ORS 656.262(6).

Yet, despite the untimeliness of SAIF's denial, there is no basis for the assessment of either a
penalty under ORS 656.262(11)(a) or an attorney fee under ORS 656.382(1). A penalty may be assessed
under ORS 656.262(11)(a) if there were "amounts then due" between the date when the acceptance or
denial should have issued and the date the acceptance or denial actually issued. Melody L. Rivers, 48
Van Natta 2089 (1996); Jeffrey D. Dennis, 43 Van Natta 857 (1991). Because the claim is not compensable
and there were no amounts due at the time of SAIF's unreasonable delay, there is no basis for a
penalty. See Wacker Siltronic v. Satcher, 103 Or App 513 (1990). In addition, ORS 656.382(1) provides
that, if a carrier "unreasonably resists the payment of compensation,” it shall be liable for a reasonable
attorney fee. However, since the claim is not compensable and there were no unpaid amounts due,
there is no unreasonable resistance to payment of compensation and no assessed attorney fee is available
under ORS 656.382(1).
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Thus, under the current state of law, a carrier may disregard statutory claim processing
requirements without being subject to any penalty for its unreasonable action.] Nevertheless, a denial
is not a mere formality. Instead, it is a legal document that notifies the parties of the status of the claim
at that point in time and notifies a claimant of his or her right to request a hearing. Moreover, an
untimely denial may result in problems for the claimant in gathering evidence to support his or her
claim. Furthermore, other problems may be created by an untimely denial. For example, here, claimant
was negatively affected by SAIF's delay in that she continued to accrue medical bills for treatment of her
back condition during this extended delay period. In addition, the medical provider apparently
provided ongoing services assuming that the claim would be accepted. If SAIF had issued a timely
denial, claimant may have made other arrangements for her medical treatment.

Given the statutory mandate requiring acceptance or denial of a claim within 90 days and the
legal significance of such a document, SAIF's failure to comply with that mandate should result in some
penalty. That said, I acknowledge that, under the circumstances of this case, the current state of law
does not provide for such a remedy.

L In contrast, pursuant to ORS 656.265, an injured worker is held to strict reporting requirements, including definitive
timelines, in reporting work injuries to the employer. An injured worker is not permitted to grant himself or herself an "extension”
of the statutory timeline within which to report an injury. Likewise, a carrier should not be permitted to grant itself an "extension”
of the statutory timeline within which to process a claim.

October 24, 2001 Cite as 53 Van Natta 1445 (2001)

In the Matter of the Compensation of
JEANNE M. KLAGGE, Claimant
WCB Case No. 01-01820
ORDER ON REVIEW
Michael B. Dye, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich chose
not to sign the order.

Claimant requests review of Administrative Law Judge (AL]) Peterson's order that awarded no
unscheduled permanent disability, whereas an Order on Reconsideration had awarded 16 percent (51.20
degrees). On review, the issue is unscheduled permanent disability.

We adopt and affirm the AL]J's order with the following supplementation.

The AL] reduced the Order on Reconsideration award of 16 percent unscheduled permanent
disability for claimant's accepted right shoulder, cervical, thoracic and lumbar strains to zero. The AL]
noted that, although the medical arbiter reported loss of range of motion findings in the right shoulder
and thoracic, cervical and lumbar spines, he also stated that claimant had "recovered from her shoulder,
cervical thoracic and lumbar strains." (Ex. 41). The ALJ also noted that claimant's attending physician,
Dr. Ward, had also found loss of range of motion, but had stated that he believed the ranges of motion
he documented were within normal limits for claimant. (Ex. 37-4). Dr. Ward indicated that there was
no permanent impairment due to the compensable injury. Id.

On review, claimant argues that the fact that she has recovered does not mean that she does not
have impairment. SAIF argues that, in light of the medical arbiter's statement that claimant had
recovered, the arbiter's report cannot be read to mean that claimant's loss of range of motion is due to
the compensable conditions.

Based upon this record, we are not persuaded that the medical arbiter's report establishes that
claimant has permanent impairment related to the compensable conditions. Read in conjunction with
the attending physician's opinion, we are persuaded that the most reasonable interpretation of the
arbiter's report is that claimant's documented loss of range of motion is related to something other than
the compensable strain injuries. Accordingly, we affirm the ALJ's order.
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ORDER

The ALJ's order dated June 8, 2001 is affirmed.

October 24, 2001 Cite as 53 Van Natta 1446 (2001)

In the Matter of the Compensation of
KEVIN W. KOPSA, Claimant
WCB Case No. 01-01645
ORDER ON REVIEW
Safeco Legal, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant, pro se, requests review of Administrative Law Judge (AL]) Black's order that dismissed
his request for hearing. On review, the issue is propriety of the dismissal. We affirm.

FINDINGS OF FACT

On February 22, 2001, claimant signed a retainer agreement employing his then-attorney of
record to represent him in connection with his workers' compensation claim. A provision of that
retainer agreement stated that "[Claimant] authorizes Attorneys to sign [claimant's] name and in all
other respects to act for [claimant].”

On February 28, 2001, claimant's attorney requested a hearing on claimant's behalf contesting
the insurer's partial denial of claimant's injury claim for a cervical disc condition. A hearing was
scheduled for May 22, 2001.

On May 21, 2001, claimant's attorney wrote to the Hearings Division and withdrew the request
for hearing. The ALJ issued an Order of Dismissal.

On June 28, 2001, claimant's attorney requested Board review of the ALJ's May 21, 2001
dismissal order. Claimant's attorney resigned as attorney of record on July 24, 2001.

On August 16, 2001, claimant submitted a letter to the Board requesting that: (1) the dismissal
order be set aside; and (2) requesting remand for consideration of "newly discovered evidence."
Claimant asserted that his claim had been dismissed "because test results were unavailable" to his
"present doctors.”

CONCLUSIONS OF LAW AND OPINION

The ALJ dismissed claimant's hearing request. Thus, the sole issue before us is whether
claimant's hearing request should have been dismissed. Based on the following reasoning, we adopt
and affirm the AL]J's dismissal order.

Where a claimant signs a retainer agreement employing an attorney and giving that attorney
authority to act on the claimant's behalf, a dismissal order issued in response to that attorney's

withdrawal of the hearing request is appropriate. Donald J. Murray, 50 Van Natta 1132 (1998); Robert S.
Ceballos, 49 Van Natta 617 (1997).

Here, claimant makes no argument as to why the dismissal order was not appropriate. Nor
does he challenge his then-attorney's authority to withdraw the request for hearing. Cf. Silverio Frias,
Sr., 49 Van Natta 1514 (1997) (Board vacated AL]'s dismissal order and remanded to the ALJ to
determine if the attorney was authorized to withdraw the request for hearing). Under these
circumstances, we find no reason to alter the dismissal order. Eva F. Gutierrez, 51 Van Natta 2028 (1999);
William A. Martin, 46 Van Natta 1704 (1994).

Claimant asserts that "newly discovered" evidence ‘warrants" a hearing. We interpret
claimant's assertion as a motion to remand. We may remand to the AL] for the taking of further
evidence if we determine that the record has been improperly, incompletely, or otherwise insufficiently
developed. ORS 656.295(5). In order to satisfy this standard, a compelling reason must be shown for
remanding. A compelling reason exists when the evidence: (1) concerns disability; (2) was not
obtainable at the time of hearing; and (3) is reasonably likely to affect the outcome of the case. See
Compton v. Weyerhaeuser Co., 301 Or 641, 646 (1986).
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Here, other than indicating that certain medical tests were previously unavailable, claimant has
offered no explanation regarding the nature of the medical tests in question, or how the test results
would likely effect the outcome of this case; i.e., the AL]'s decision to dismiss claimant's hearing request
based on his attorney's withdrawal of the request. Phrased another way, even if we assume the
previously unavailable test results concern claimant's disability, we are unable to conclude that the
newly discovered evidence is reasonabl}ll likely to affect the outcome of the case. Accordingly, we do
not find a compelling reason to remand.* Compton v. Weyerhaeuser Co., 301 Or at 646.

ORDER

The AL]J's order dated May 30, 2001 is affirmed.

1 We note that claimant is presently unrepresented. Because he is unrepresented, he may wish to consult the Workers’
Compensation Ombudsman, whose job it is to assist injured workers in workers' compensation matters. Claimant may contact the
Workers' Compensation Ombudsman at (503) 378-3351 or 1-800-927-1271 (V/TTY) (within the State of Oregon), or write to:

Workers' Compensation Ombudsman
Department of Business and Consumer Services
350 Winter Street NE, Room 160

Salem, OR 97301-3878

October 24, 2001 Cite as 53 Van Natta 1447 (2001)

In the Matter of the Compensation of
ROBERT RICE, Claimant
Own Motion No. 01-0277M
OWN MOTION ORDER
Bischoff, Strooband & Ousey, Claimant Attorney
Kemper Insurance, Insurance Carrier

Reviewing panel: Members Haynes and Biehl.

The insurer submitted claimant's request for temporary disability compensation for his right
knee condition. Claimant's aggravation rights have expired. The insurer's Own Motion
recommendation neither recommended reopening nor denying claimant's request, but, rather, it
indicated: "no recommendation.” On page two of the recommendation form, the insurer agreed that:
(1) surgery and/or hospitalization was required for claimant's current condition; (2) claimant's current
condition was causally related to his compensable condition; (3) it is responsible for claimant's current
condition; (4) proposed surgery and/or hospitalization was appropriate for his compensable condition;
and (5) claimant was in the work force at the time of his current disability.

In response, claimant requests that we direct the insurer to reopen the claim and assess a
penalty for an unreasonable delay in processing his Own Motion claim for temporary disability
compensation.

We may authorize, on our Own Motion, the payment of temporary disability compensation
when there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or
other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the
payment of compensation from the time claimant is actually hospitalized or undergoes outpatient
surgery. Id.

On April 11, 2001, Dr. Chamberlain, claimant’s attending physician, recommended that claimant
undergo surgical repair of his right knee. On April 19, 2001, Dr. Chamberlain submitted a request for
pre-certification of a "revision of the right total knee." This request was sent by facsimile to the insurer
and received on that same day.

Claimant underwent an insurer-arranged medical examination (IME) on June 19, 2001. The IME
examiner concluded that claimant required an arthroscopy for his right knee condition. On August 8,
2001, Dr. Chamberlain concurred with the IME's recommendation.
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In its recommendation, the insurer agrees that the proposed surgery is appropriate treatment for
claimant’'s compensable condition. Additionally, the insurer agrees that claimant's current condition is
causally related to his compensable injury and that it is responsible for his current COI‘ldlthl’l Finally,
the insurer agrees that claimant was in the work force at the time of the current dlsablhty

Therefore, we are persuaded that claimant's compensable injury has worsened requiring
surgery. Accordingly, we authorize the reopening of the claim to provide. temporary disability
compensation beginning the date claimant is hospitalized for the proposed surgery. When claimant is
medically stationary, the insurer shall close the claim pursuant to OAR 438-012-0055.

We now turn to the penalty issue. Claimant seeks penalties for the insurer's allegedly
unreasonable delay in processing his Own Motion claim for temporary disability compensation. Under
ORS 656.262(11)(a), if the carrier unreasonably delays or unreasonably refuses to pay compensation, the
carrier shall be liable for an additional amount of up to 25 percent of the amounts "then due." The
insurer's refusal to pay compensation is not unreasonable if it has legitimate doubt about its liability.
Castle & Cook, Inc. v. Porras, 103 Or App 65 (1990).

OAR 438-012-0030(1) provides that a carrier is required to submit a written recommendation to
the Board as to whether the claim should be reopened or denied within 90 days after receiving an Own
Motion claim. This rule is mandatory, not permissive. Moreover, the carrier is required to submit a
timely Own Motion recommendation regardless of whether the carrier has resolved any compensability
or responsibility issues associated with the claim. See Mark A. Vichas, 52 Van Natta 634 (2000) (Board
found the carrier's failure to submit a timely Own Motion recommendation unreasonable regardless of
fact that the carrier had raised compensability issues in a denial and questioned the reasonableness and
necessity of the surgery).

A carrier is deemed to have notice of an Own Motion claim upon receipt of any document that

reasonably notifies the carrier that claimant's compensable injury requires surgery or hospitalization. See
OAR 438-012-0020(3)(b).

Here, by an April 19, 2001 pre-certification surgery request, Dr. Chamberlain announced that
claimant's right knee condition required surgery. The insurer received, by facsimile, Dr. Chamberlain's
request on April 19, 2001. Notwithstanding its receipt of this reasonable notification that claimant's
compensable condition required surgery, the insurer did not submit its recommendation to the Board
until September 4, 2001, well beyond the 90-day period following claim filing. Under these

circumstances, we find the insurer's failure to timely process claimant's Own Motion claim to be
unreasonable.

Nevertheless, a penalty may not be assessed under ORS 656.262(11)(a) unless there is an unpaid
amount of compensation "then due" upon which to base the penalty. Wacker Siltronic Corporation v.
Satcher, 91 Or App 654, 658 (1988). At the time claimant requested temporary disability compensation,
his claim was closed and could only be reopened under our Own Motion jurisdiction. When a claim is
under Own Motion jurisdiction, no compensation is due claimant until we issue an order reopening the
claim. Thus, a penalty cannot be assessed under ORS 656.262(11)(a). See Thomas L. Abel, 44 Van Natta
1039, on recon 44 Van Natta 1189 (1992); Fredrick D. Oxford, 42 Van Natta 476 (1990).

Accordingly, we authorize the reopening of the claim for the insurer to provide temporary
disability compensation beginning the date claimant is hospitalized for the proposed surgery. When
claimant is medically stationary, the insurer shall close the claim pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,500, payable by
the insurer directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

IT IS SO ORDERED.

1 we acknowledge that the insurer expressly states "no recommendation” on its Own Motion recommendation.
Nonetheless, in light of its responses to the aforementioned statements, we conclude that, in effect, the insurer recommended
reopening of the Own Motion claim.
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In the Matter of the Compensation of
CHARLES B. BAKER, Claimant

WCB Case No. 00-08118
. ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorney
Julie Masters (Saif), Defense Attorney
Reviewing Panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich dissents.
The SAIF Corporation requests review of Administrative Law Judge (AL]) Thye's order that set
aside its denial of claimant's aggravation claim for a low back condition. On review, the issue is

aggravation. We reverse.

FINDINGS OF FACT

We adopt the ALJ's Findings of Fact with the exception of the "Findings of Ultimate Fact."

CONCLUSIONS OF LAW AND OPINION

Claimant sustained a compensable low back injury on September 28, 1998. SAIF accepted his
claim for lumbar strain on January 7, 1999. (Ex. 15). On March 8, 1999, SAIF issued a Notice of Closure
finding claimant's condition medically stationary with no permanent disability. (Ex. 20).

On April 24, 2000, claimant sought treatment with Dr. Minogue for low back pain, worse in the
past three to four months. (Ex. 23). Dr. Minogue noted "probable muscle spasm in the right SI joint
area and above." (Ex. 23-2). Dr. Minogue filed a request to reopen claimant’s claim for aggravation,
which was denied by SAIF. (Exs. 24, 32).

On September 7, 2000, Dr. Schilperoort examined claimant at the request of SAIF. (Ex. 30). Dr.

‘ Schilperoort's impression was that claimant's accepted lumbar strain had resolved "long ago." (Ex. 30-

5). He also diagnosed scoliosis, probably asymptomatic, and minor diffuse degenerative changes,

primarily at L3-4, possibly symptomatic. (Id.) Dr. Schilperoort found no "objective pathological
worsening” of claimant's accepted condition. (Ex. 30-7).

ORS 656.273(1) provides that a worsened condition resulting from the original injury is
established by medical evidence of an actual worsening of the compensable condition. SAIF v. Walker,
330 Or 102 (2000). ORS 656.273(1) requires proof of two specific elements in order to establish a
worsened condition: (1) "actual worsening" and (2) a compensable condition. Gloria T. Olson, 47 Van
Natta 2348, 2350 (1995). Both elements must be satisfied in order to establish a "worsened condition
resulting from the original injury.” For the following reasons, we find that claimant has not met his
burden of proving that his compensable lumbar strain condition has worsened.

Here, SAIF accepted claimant's claim for lumbar strain only. (Ex. 15). The medical evidence in
the record reveals that claimant also suffers from low back degenerative disk disease and possibly from a
myofascial pain syndrome. (Exs. 30-6, 33, 34-13).

Claimant's treating physician, Dr. Minogue, ultimately could not determine whether claimant's
lumbar strain condition had worsened, as opposed to another condition. Dr. Minogue originally stated
that "[claimant] has ongoing, current muscular-type pain in the right lower lumbar spine that is related
to his original injury two years ago." (Ex. 31-1). However, in a "post-hearing” deposition, Dr. Minogue
admitted that he did not know if claimant's lumbar strain condition was worse. (Ex. 34-17). He stated
that claimant's current low back pain could have been caused by the September 1998 compensable
injury, but "not necessarily.”" (Ex. 34-18) Dr. Minogue also stated that claimant's findings were
consistent with worsening of his back problems, "whatever his back problems are.” (Ex. 34-17).

. Medical opinion phrased in terms of possibilities, instead of medical probability, does not meet
claimant's burden of proof. Gormley v. SAIF, 52 Or App 1055 (1981). See Jennifer L. Porter, 53 Van Natta
1081 n3 (2001); Ted L. Golden, 51 Van Natta 55, 56 (1999) ("could have" and "may have" indicate only
possibility not medical probability). Thus, claimant has not met his burden of proof through Dr.
Minogue. ’
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In contrast, Dr. Schilperoort, the only other physician to address the issue of whether claimant
sustained a worsening of his compensable lumbar strain condition, attributed claimant's current
symptoms and need for treatment solely to his low back "degenerative changes.” (Ex. 30-7). Dr.
Schilperoort also specifically concluded that claimant had experienced no "objective pathological
worsening” of his accepted condition. (Id.)

Based on the above, we find that claimant has failed to meet his burden of proving that his
compensable lumbar strain condition has worsened since closure. Accordingly, we reverse the ALJ's
order and assessed attorney fee award.

ORDER

The ALJ's order dated May 29, 2001 is reversed. SAIF's denial is reinstated and upheld. The
ALJ's assessed attorney fee award is also reversed.

Board Member Phillips Polich dissenting.
Because I agree with the ALJ's interpretation of Dr. Minogue's opinion, I respectfully dissent.

The majority reverses the AL] on the narrow ground that claimant did not meet his burden of
proving that his compensable lumbar strain condition had worsened through Dr. Minogue. 1 believe
that a more reasonable reading of Dr. Minogue's opinion establishes the compensability of claimant's
aggravation claim, especially on a "material contributing cause" basis. Dr. Minogue has treated claimant
on several occasions since July 10, 2000. (Ex. 24). As to the issue of aggravation, Dr. Minogue first
stated that claimant’s continuing "muscular-type pain" was related to his original injury. (Ex. 31-1). His
comments in the "post-hearing” deposition reinforced that position. (Ex. 34-17, -18). I agree with the
AL]J that, by stating that claimant's current low back pain was "not necessarily" related to his September
1998 compensable injury, Dr. Minogue merely recognized that he could not determine that to be the
case with certainty. Of course, proof to a "certainty” is not required, only to a "reasonable degree of
medical probability.” See Kathryn R. Loney, 53 Van Natta 1189 n3 (2001).

[ find no persuasive reasons not to defer to claimant's treating physician Dr. Minogue in this
case. Therefore, I respectfully dissent.

QOctober 30, 2001 Cite as 53 Van Natta 1450 (2001)

In the Matter of the Compensation of
CHARLES HAMMOND, Claimant
WCB Case No. 01-00498
ORDER ON REVIEW
Mustafa T. Kasubhai, Claimant Attorney
Terrall & Terrall, Defense Attorney

Reviewing Panel: Members Phillips Polich and Haynes.

The self-insured employer requests review of that portion of Administrative Law Judge (ALJ)
Mongrain's order that set aside its denial of claimant's injury claim for a right knee condition. On
review, the issue is compensability.

We adopt and affirm the ALJ's order with the following changes and supplementation. In the
first paragraph on page 2, we change the date in the last sentence to "December 7, 2000." On page 3,
we change the last date in the ultimate findings of fact to "November 14, 2000."

The employer contends that the AL]J erred in finding that claimant was credible. The AL] found
that, based on claimant's demeanor and manner while testifying, he was a credible witness. Although
not statutorily required, the Board generally defers to the ALJ's credibility determination when it is
based on the ALJ's opportunity to observe the witnesses. See Erck v. Brown Oldsmobile, 311 Or 519, 526
(1991). When the issue of credibility concerns the substance of a witness’ testimony, the Board is
equally qualified to make its own determination of credibility. Coastal Farm Supply v. Hultberg, 84 Or
App 282 (1987). On de novo review, we agree with the ALJ's determination that claimant was a credible
witness.




Charles Hammond, 53 Van Natta 1450 (2001) 1451

On page 4 of the ALJ's order, we replace the first two full paragraphs with the following
discussion.

The employer argues that claimant failed to present persuasive medical evidence to establish that
he suffered a compensable injury. According to the employer, Dr. Lepard's opinion is not persuasive
because he only had a history of claimant's two work incidents in November 2000. The employer also
contends that Dr. Balme's opinion on causation is not persuasive because his medical opinion is directly
contradicted by the facts in the case.

Claimant testified that he first injured his right knee on September 11, 2000, when he was
climbing down a ladder at work. (Tr. 5, 14-15). He reported the incident to his supervisor, who
recorded it on claimant's time sheet. (Tr. 5, Ex. A). Claimant did not seek medical treatment at that
time.

Claimant injured his right knee a second time on November 7, 2000, when he was climbing into
a bin to rearrange some wood. (Tr. 6-7, 20-21). He told Mr. Evans, group manager, about his injury.
(Tr. 9, 16, 77-78; Ex. 00-1). Claimant injured his knee again on November 14, 2000, after he climbed
out of a bin after fixing a belt. (Tr. 7, 26-29). He told Mr. Hirengen, his supervisor, about the third
incident. (Tr. 9, 29; Ex. 1).

Claimant sought medical treatment on November 15, 2000 from Dr. Lepard. (Tr. 29, Ex. 6). The
nurse's report referred to right knee pain "inj x 3" and indicated that claimant had originally twisted and
fallen from a ladder. (Ex. 5). Dr. Lepard reported that claimant hyperextended his right knee "a couple
of weeks ago while getting off a ladder[.]" (Ex. 6). Dr. Lepard said claimant had a "second similar
injury shortly thereafter, and yesterday twisted it somehow." (Id.) Although Dr. Lepard did not have a
correct understanding of the timing of claimant's first injury, he was aware that the first incident
involved a ladder and that claimant had two other right knee injuries. Dr. Lepard did not provide a
report regarding causation.

Claimant was referred to Dr. Balme, who examined him on December 13, 2000. Dr. Balme
reported that claimant twisted his right knee on September 11, 2000 when he fell out of a sorter bin.
(Ex. 14). In a December 27, 2000 report, Dr. Balme again referred to the date of injury as September 11,
2000, and said that claimant "would have been unemployable from the date of his injury[,]" except for
very sedentary work. (Ex. 15A). In another report, Dr. Balme said that claimant's torn ligament and
meniscus were related to his September 11, 2000 injury. (Exs. 18, 19).

In a later concurrence letter from claimant's attorney, Dr. Balme was informed about the details
of claimant's three work injuries and he agreed that the mechanisms of those injuries were consistent
with causing an ACL tear and medial meniscus tear.] (Ex. 20). Dr. Balme agreed that the injuries were
the major cause of claimant's right knee condition. (Ex. 20).

Dr. Balme provided the only medical opinion on causation. Although he initially had an
incomplete history regarding only claimant's September 2000 injury, he was subsequently informed
about claimant's two right knee injuries in November 2000.

The employer argues that Dr. Balme's December 27, 2000 opinion that claimant was
"unemployable” because of his September 2000 injury is directly contradicted by the facts and, therefore,
his opinion is not persuasive. Dr. Balme's December 27, 2000 report was based on incomplete
information. However, Dr. Balme was later provided with more complete information and we rely on
his concurrence report to conclude that claimant has established that his work injuries were a material
cause of his right knee condition.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,000, payable by the self-insured
employer. In reaching this conclusion, we have particularly considered the time devoted to the case (as
represented by claimant's respondent's brief), the complexity of the issue, and the value of the interest
involved. :

1 We note that the concurrence letter to Dr. Balme refers to the dates of injury as September 9, 2000, November 7, 2000
and November 14, 2000. (Ex. 20). The record indicates the first incident occurred on September 11, 2000. Despite the minor date
discrepancy, the concurrence report accurately describes the three incidents involving claimant's right knee.
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ORDER
\
The ALJ's order dated April 25, 2001 is affirmed. For services on review, claimant's attorney is
awarded $2,000, payable by the self-insured employer.

October 30, 2001 Cite as 53 Van Natta 1452 (2001)

In the Matter of the Compensation of
JOSE L. MARTINEZ, Claimant
WCB Case No. 01-00403
ORDER ON REVIEW
Vick & Conroyd, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Phillips Polich. ~Member Phillip Polich
concurring in part and dissenting in part.

Claimant requests review of Administrative Law Judge (AL]J) Crumme's order that: (1) upheld
the SAIF Corporation's denial of his aggravation claim for a lumbar strain; (2) upheld SAIF's denial of
claimant's current condition; and (3) upheld SAIF's denial of claimant's L4-5 disc herniation. On
review, the issue is compensability.

We adopt and affirm the ALJ's order.

ORDER

The AL]'s order dated May 11, 2001 is affirmed.
Board Member Phillips Polich, concurring in part and dissenting in part.

[ agree with the majority's decision to affirm the portion of the AL]J's order that upheld SAIF's
denial of claimant's L4-5 disc herniation condition. However, I respectfully dissent from the majority's

decision to affirm the ALJ's order upholding SAIF's denials of claimant's aggravation claim and current
condition.

As to claimant's aggravation claim, SAIF accepted a lumbar strain condition in 1999 that was

closed without an award of permanent disability on February 18, 2000. (Ex. 12). ORS 656.273(1)
provides:

"After the last award or arrangement of compensation, an injured worker is entitled to
additional compensation for worsened conditions resulting from the original injury. A

" worsened condition resulting from the original injury is established by medical evidence
of an actual worsening of the compensable condition supported by objective findings."

Absent persuasive reasons to the contrary, we generally defer to the opinion of claimant's
treating physician. Weiland v. SAIF, 64 Or App 810 (1983). Here, there are no reasons not to defer to
the opinion of claimant's treating physician, Dr. Becker. Dr. Becker agreed with the statement that
"there has been an actual worsening of [claimant's] condition post-closure of his claim in which he was
awarded zero (0) permanent partial disability. While [claimant] did have some symptoms on closure,
those symptoms have worsened at the present time and it is your opinion that the objective findings
indicate an actual worsening of his compensable condition in the low back." (Ex. 33-3). In addition to
symptomatic worsening, Dr. Becker detailed objective findings of worsening including an "involuntary
list" and failure to reverse lumbar lordosis. (Ex. 32-2).

Dr. Becker's opinion is more than sufficient to establish an aggravation claim under SAIF v.
Walker, 330 Or 102 (2000) (evidence of a symptomatic worsening may prove an aggravation claim if a
physician concludes based on objective findings (which may incorporate claimant's symptoms) that the
underlying condition has worsened). Dr. Becker has examined claimant on several occasions over the
relevant time period before and since closure. 1 would defer to his opinion.
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As to the compensability of claimant's current low back condition, I would similarly defer to Dr.
Becker. I agree with Dr. Becker's analysis that claimant's need for treatment leaves a clear "paper trail”
back to his compensable 1999 injury. (Ex. 32-2). In making this statement, Dr. Becker correctly
considered that claimant had a prior, 1995 low back injury that had improved "90 percent" at the time of
his 1999 injury. (Id.) In fact, claimant had not required treatment for a year prior to his February 1999
injury. In addition, Dr. Becker stated that the new injury in 1999 is responsible for claimant’s radicular
symptoms on the right, not present before the injury. (Id.) These right-sided symptoms have been
recorded consistently in the record since claimant's 1999 injury. (See Exs. 4, 7-12, 14, 18, 24).

For these reasons, I respectfully dissent in part.

Qctober 31, 2001 Cite as 53 Van Natta 1453 (2001)

In the Matter of the Compensation of
ANDREA ALLIN, Claimant
WCB Case No. 00-02161
ORDER ON REVIEW
Black, Chapman, et al., Claimant Attorney
Scheminske, et al., Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

The self-insured employer requests review of Administrative Law Judge (ALJ) Mongrain's order
that set aside its denial of claimant's injury claim for a right eye condition. On review, the issues are
course and scope of employment and compensability.

We adopt and affirm the AL]J's order with the following supplementation. We write only to
address the employer's argument that the ALJ erred in concluding that claimant's right eye injury arose
out of and in the course and scope of her employment.

On November 23, 1999, claimant, who lives in Central Point, Oregon, was in Vancouver,
Washington to attend an employment-related training program the following day. The trip, including
airline transportation and hotel accomodations, was paid by the employer. Claimant arrived at the hotel
approximately 9:30 pm. (Tr. 7). After dinner, she fell asleep watching television. (Tr. 8). When she
awoke, she forgot that she had already removed her contact lenses, and she scratched her right eye
while trying to remove the non-existent contact lens. (Id.) Her eye was painful and she did not sleep
well that night. (Id.) Because her right eye was still bothering her the next day, she did not wear a
contact lens in that eye. (Tr. 9).

Claimant attended the seminar, but her eye was painful and watery. About 3:30 pm., one of
the trainers drove claimant to a local emergency room, where she was told she had a scratch on her
cornea. (Tr. 9-10). She was treated with drops that numbed her eye, given a prescription, and told to
fill it as soon as she arrived in Medford. (Tr. 10-11). Claimant's flight was scheduled to leave at 5:30
pm on November 24, 1999, and she planned to arrive in Medford about 6:30 pm. (Tr. 10-11). The flight
was delayed until about midnight and claimant did not arrive in Medford until about 1:00 am. (Tr. 13,
14). She arrived home about 2:00 am. (Tr. 15). When she got home, she attempted to fill the
prescription by calling about seven local pharmacies, without success. (Tr. 15, 21).

The next morning (Thanksgiving day), claimant awoke in severe pain and asked a friend to drive
her to a local emergency room. (Tr. 17). She was referred to Dr. Paden, who diagnosed a
pseudomonas corneal ulcer and impending perforation of the globe. (Ex. 4A). Claimant was transferred
to the Oregon Health Sciences Center, where she was hospitalized for about four days. (Tr. 17-18).
Without a prompt referral, claimant would have lost the sight in her right eye. (Ex. 4A). Claimant was
off work for one month. (Tr. 18).

The AL]J found that claimant was a traveling employee and the treatment and disability related
to her right eye injury arose out of and in the course of her employment.
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On review, the employer argues that, even though claimant injured her eye at the time and
place of her employment-related trip, the circumstances of the injury (injuring an eye when attempting
to remove a contact lens) were purely personal and did not connect her injury to her employment. The
employer contends that claimant failed to prove that she injured her eye due to a risk that arose during
activities necessitated by her travel.

Both parties assert, and we agree, that claimant was a ‘traveling employee.” Claimant's
attendance was compensated and her travel to and attendance at the training program accomplished the
employer's business purpose.

In Savin Corp. v. McBride, 134 Or App 321, 324 (1995), the court held that a person who has the
status of a traveling employee is continuously within the course and scope of employment while
traveling, except when it is shown that the person has "engaged in a distinct departure on a personal
errand.” See also Proctor v. SAIF, 123 Or App 326, 330 (1993). The court has relied on the general rule
governing the compensability of injuries to traveling employees, which is stated in 2 Larson, Workers’
Compensation Law, section 25.01 (2001):

"Employees whose work entails travel away from the employer's premises are held in
the majority of jurisdictions to be within the course of their employment continuously
during the trip, except when a distinct departure on a personal errand is shown. Thus,
injuries arising out of the necessity of sleeping in hotels or eating in restaurants away
from home are usually compensable.” (Footnote omitted).

In McBride, the court explained that when travel is part of the employment, "the risk of injury
during activities necessitated by travel remains an incident to the employment,” even though the
employee may not actually be working when the injury occurs. 134 Or App at 324 (quoting PP & L v.
Jacobson, 121 Or App 260, 263 (1993)). In determining whether a traveling employee's injury is
compensable, we consider whether the activity that resulted in the injury was reasonably related to the
employee's travel status. McBride, 134 Or App at 325; Proctor v. SAIF, 123 Or App at 330; Slaughter v.
SAIF, 60 Or App 610, 616 (1982).

Here, we agree with the AL]J that claimant's activity in attempting to remove her contact lens
did not constitute a "distinct departure on a personal errand.” At the time of the injury, claimant was
engaging in a reasonable activity, and the activity that resulted in the injury to her right eye was
reasonably related to her travel status. See McBride, 134 Or App at 325-26 (the claimant’s personal bank
business required a diversion of a few blocks from her route home and it took about five minutes; the
claimant's personal errand was not so unrelated to her travels as to be excluded from the "broad scope"
of coverage for traveling employees).

Although the employer argues that claimant was not injured while she was grooming herself to
g0 to work or a work-related activity, she was grooming herself before going to sleep, in order to be
prepared for the training session the next day. That activity was reasonably related to her travel status.
Because claimant was a traveling employee, we do not agree with the employer that it was necessary for
her to be grooming herself immediately before a work-related activity in order for the injury to be
compensable. Rather, we agree with claimant that being in a hotel and having to engage in normal
personal hygiene activities is expected and reasonably related to her status as a traveling employee
whose employment-related travel required overnight accomodations.

In Proctor v. SAIF, 123 Or App at 332, the court examined whether the claimant's activity had a
work connection and whether it violated employer directives or was so inconsistent with the purpose of
the trip as to constitute an abandonment of employment or such a deviation that would lead to the
conclusion that the claimant was no longer in the course of employment. The court explained that a
traveling employee is expected to satisfy physical needs, including relaxation. Id. at 330-31.

Here, claimant watched television to relax after her journey and she fell asleep while doing so.
After she woke up, she forgot that she had removed her contact lens and she scratched her right eye
while attempting to remove the non-existent contact lens. Claimant's activity of attempting to remove
her contact lens did not violate any of employer's directives and it was not inconsistent with the
business trip's purpose. We conclude that claimant's right eye injury was reasonably related to her
travel status and, therefore, we agree with the ALJ that the injury arose out of and in the course of her
employment.
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $2,000, payable by the employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated June 11, 2001 is affirmed. For services on review, claimant's attorney is
awarded $2,000, payable by the employer.

October 31, 2001 Cite as 53 Van Natta 1455 (2001)

In the Matter of the Compensation of
VINCENTE R. CENTENO, Claimant
WCB Case Nos. 01-02175, 01-02174 & 00-09204
ORDER DENYING MOTION TO DISMISS
Sather, Byerly & Holloway, Defense Attorney

Steven T. Maher, Defense Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

Claimant, pro se, has requested Board review of Administrative Law Judge (AL]) Davis’
September 26, 2001 Order of Dismissal. Asserting that claimant's requests for hearing were properly
dismissed, Liberty Northwest Insurance Corporation (Liberty) and Wausau Insurance Companies
(Wausau) seek dismissal from this appeal. The motions are denied.

FINDINGS OF FACT

On September 26, 2001, in response to claimant's attorney's August 27, 2001 letter withdrawing
claimant's hearing requests, the AL]J issued an order dismissing claimant's requests for hearing regarding
his claims with Liberty, Wausau and Royal and SunAlliance. On October 16, 2001, the Board received
claimant's request for review of the AL]J's order.l On October 18, 2001, the Board mailed a computer-
generated letter to the insurers' counsels acknowledging the request for review.

CONCLUSIONS OF LAW AND OPINION

Liberty and Wausau move to dismiss claimant's request for review as it pertains to them on the
basis that they were each "dismissed” from these proceedings by virtue of the ALJ]'s dismissal order.
Based on the following reasoning, we deny the insurers' requests.

Liberty and Wausau do not contend that claimant's request for review was procedurally
defective. In other words, the insurers do not assert that claimant untimely filed his request for Board
review or failed to serve the parties with copies of his request.

In any event, the record establishes that claimant's request was timely filed and that the parties
received timely notice of his appeal. See ORS 656.289(3); ORS 656.295(2). Specifically, claimant's
request for review was received by the Board on October 16, 2001, which is within 30 days of the ALJ's
September 26, 2001 order.

The record does not indicate that claimant provided the other parties with copies of his request
for review. Nevertheless, the Board's "computer-generated" letter acknowledging claimant's request for
review was mailed to the parties’ attorneys on October 18, 2001, well within 30 days of the ALJ's
September 26, 2001 order. Our conclusion of timely notice is further confirmed by the fact that, again
within 30 days of the AL]'s order, Liberty and Wausau each requested to be dismissed from this appeal.

1 The record does not indicate that claimant's attorney has formally withdrawn from representation. Claimant filed the
October 7, 2001 request for review himself.
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Under such circumstances, we conclude that Liberty and Wausau received timely actual notice of
claimant's request for review of the AL]J's order. See Zurich Ins. Co. v. Diversified Risk Management, 300
Or 47, 51 (1985); Tsegaye Addisu, 53 Van Natta 792 nl (2001). Thus, we are authorized to examine the
propriety of the ALJ's decision to dismiss claimant's hearing requests. See Alexander Toniatti, 51 Van
Natta 736 (1999); Elvia H. Hillner, 49 Van Natta 567, on recon 49 Van Natta 584 (1997).

In conclusion, regardless of whether the insurers’ arguments regarding the propriety of the
dismissal order ultimately are determined to have merit, because we retain jurisdiction to consider
claimant's request for Board review of the AL]J's order, final resolution of their arguments must await
completion of the briefing schedule and our formal review. Consequently, we deny the insurers’
motions to dismiss. The briefing schedule shall continue as previously implemented. Thereafter, we
will proceed with our review.

IT IS SO ORDERED.

October 31, 2001 Cite as 53 Van Natta 1456 (2001)

In the Matter of the Compensation of
FRANCISCA CORTEZ, Claimant
WCB Case No. 00-06677
ORDER ON REVIEW
Steven M. Schoenfeld, Claimant Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Haynes. Member Haynes chose not to sign the
order.

The insurer requests review of that portion of Administrative Law Judge (ALJ]) Peterson’s order
that set aside its denial of claimant's occupational disease claim for right wrist, arm, and shoulder
overuse conditions. On review, the issue is compensability. We affirm.

FINDINGS OF FACT

Claimant began working as a medical records assistant in 1995. (Tr. 11). The purpose of that
job was to retrieve medical charts (for the next day's appointments) and file medical charts for providers
and others in the medical clinic and to file loose papers in the charts. (Tr. 100). Claimant's work day
was equally split between retrieving charts and filing loose papers into charts.] (Tr. 36). The number of
charts per day claimant was required to handle varied from approximately twenty to more than seventy.

(Tr. 101). The weight of the charts varied, with the larger charts weighing up to three to four pounds.
(Tr. 91).

Sometime in 1997, claimant's job was changed to receptionist (with the same employer). (Tr.
13). The receptionist job involved retrieving medical charts (for walk-in patients without appointments),

typing, and hand writing of receipts, appointment records, telephone messages, and insurance
information. (Tr. 51-52; 107).

In 1996 claimant began to notice pain in her right wrist and elbow. (Tr. 43; Ex. 1). The pain
was worse when she was working and using her arm. (Ex. 1). The pain progressed such that claimant
sought medical attention from Dr. Thomas in February 1999. (Id.) Dr. Thomas diagnosed tendinitis of
the right wrist and elbow. (Id.) Those conditions were accepted in February 1999. (Exs. A; 2A). One
month later the insurer also accepted tendinitis of the right hand.2 (Ex. 3).

T In order to file loose papers in the medical chart, claimant would first have to retrieve the chart from the record storage
area.

2 The various tendinitis conditions were accepted as nondisabling conditions. (Exs. 24, 3).




Francisca Cortez, 53 Van Natta 1456 (2001) 1457

Claimant continued to treat with Dr. Thomas until March 2000, when she was seen by Dr. Box.3
(Ex. 5; Tr. 60). Dr. Box concluded that claimant's right wrist and elbow tendinitis was continuing and
further concluded that claimant had an element of cervicothoracic strain. (Ex. 6-1). Dr. Box started a
treatment plan of manipulation and massage, prescribed home exercise, continued claimant on light
duty work, and referred claimant to Dr. Verzosa for evaluation. (Id.)

On May 1, 2000, Dr. Verzosa became the attending physician. (Ex. 7). Upon examination, Dr.
Verzosa noted swelling in the PIP joint of claimant’s right middle finger as well as swelling of her right
elbow extensors and flexors. (Ex. 8-3). Dr. Verzosa opined that claimant was suffering from chronic
overuse injury of the right upper trapezius, involving cervicothoracic area, arm, elbow, wrist, and hand
secondary to repetitive use of the arm at work. (ld.) Dr. Verzosa referred claimant to Dr. Puziss for an
orthopedic evaluation.4 (Ex. 8-4).

Dr. Puziss diagnosed overuse syndrome of the right upper extremity, and noted objective
evidence of atrophy and loss of right dominant grip and pinch strength, which he opined correlated well
with her clinical and subgective findings. (Ex. 9-2; 9-3). Dr. Puziss referred claimant to Dr. Long for
nerve conduction studies.” (Id.)

On July 31, 2000, the insurer denied claimant's "current" right wrist, elbow, arm, shoulder,
upper trapezius and neck conditions. (Ex. 17). Claimant requested a hearing.

CONCLUSIONS OF LAW AND OPINION

The AL] relied on the opinions of Drs. Thomas, Box, Verzosa, Puziss, and Long, and concluded
that claimant had established the compensability of her "current” overuse conditions of the right wrist,
arm, and shoulder. Applying the occupational disease claim standard under ORS 656.802(1)(a), the ALJ
set aside the insurer's denial of those conditions.

The insurer notes the accepted claim for right wrist tendinitis has been in nondisabling status for
more than one year. Therefore, the insurer contends claimant must prove a "worsening” of that
condition. See ORS 656.273(4)(b). Asserting that claimant has not attempted to prove a worsening of
the wrist tendinitis condition, the insurer argues that its denial of that condition should be upheld.

We begin by determining whether claimant's "current" right wrist condition is the same
condition as the previously accepted "right wrist tendinitis" condition. Dr. Thomas, the initial attending
physician, diagnosed claimant's wrist condition as "tendinitis." (Ex. 1). Dr. Box diagnosed a
continuation of right wrist "tendinitis.” (Ex. 6-1). Dr. Verzosa described claimant's right wrist
condition as a "chronic overuse injury,” but did not use the term "tendinitis.”® (Ex. 8-3). Neither Dr.
Puziss nor Dr. Long used the term "tendinitis" in describing claimant's right wrist condition. (Exs. 9;
11).

Additionally, we note that no physician in this record opined that claimant's "current’ right
wrist condition is the "same" as the previously accepted wrist "tendinitis” condition. Moreover, Drs.
Bald and Farris opined that the accepted “tendinitis’ condition had resolved. (Ex. 24-11). After
considering these medical opinions, we conclude that the record does not persuasively establish that
claimant's "current” right wrist condition is the same condition as the previously accepted "tendinitis"
condition. Accordingly, we reject the insurer's assertion that the applicable standard is ORS 656.273.

3 0on February 25, 2000, Dr. Thomas placed claimant on three weeks of light duty work. (Ex. 4-2).
4 Claimant continued to treat with Dr. Verzosa through September 26, 2000. (Ex. 18).

5Dr. Long determined that claimant had a mild median nerve compression in the right palm that was atypical for carpal
tunnel syndrome. (Ex. 11-7).

6 Drs. Bald and Farris (insurer-arranged examiners) acknowledge that tendinitis is a type of overuse condition. (Ex. 27-

15).
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We now turn to the compensability of claimant's "current” right wrist, arm and shoulder
conditions. To establish the compensability of those overuse conditions as occupational diseases,
claimant must prove that her work activities are the major contributing cause of those conditions. ORS
656.802(2)(a). To satisfy the "major contributing cause" standard, claimant must establish that her work
activities contributed more to the claimed conditions than all other factors combined. See, e.g., McGarrah
v. SAIF, 296 Or 145, 146 (1983).

A determination of the major contributing cause involves thé evaluation of the relative
contribution of different causes of claimant's disease and deciding which is the primary cause. See Dietz
v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995). Because of the possible alternative
causes for her current conditions, resolution of this matter is a complex medical question that must be
resolved by expert medical opinion. See Uris v. Compensation Department, 247 Or 420 (1967).

Drs. Thomas, Box, Verzosa, Puziss, and Long have all opined that the major contributing cause
of claimant's "current” overuse conditions is her repetitive arm movement associated with her work
duties. (Exs. 20; 21; 22; 23; 26). As explained by Dr. Verzosa, claimant's repetitive reaching and
writing strained the arm muscles with reactive inflammation, eventually affecting the tendons producing
"tendinitis.” (Ex. 23-4).

In contrast, Drs. Bald and Farris (insurer-arranged examiners) opined that claimant's accepted
conditions had resolved and that her "current” conditions were of a "nonphysiologic basis," unrelated to
her work activities. (Ex. 24-8).

When there is a dispute between medical experts, more weight is given to those medical
opinions which are well reasoned and based on complete information. See Somers v. SAIF, 77 Or App
259, 263, (1986). In evaluating medical opinions, we generally defer to the treating physician absent
persuasive reasons to the contrary. See Weiland v. SAIF, 64 Or App 810 (1983).

Drs. Bald and Farris base their opinions that claimant's "current” conditions are "nonphysiologic”
(of psychological origin) largely upon their understanding that claimant's work was not repetitive. (Ex.
24-11). Because claimant's supervisor testified that claimant's work activities as both a medical records
assistant and a receptionist involved repetitive arm motions, we conclude that Drs. Bald and Farris did
not have an accurate understanding of claimant's job tasks. (Tr. 104-105; 115). Consequently, we find
the opinion of Drs. Bald and Farris unpersuasive. See Miller v. Granite Construction Co., 28 Or App 473,
476 (1977); William R. Ferdig, 50 Van Natta 442, 443 (1998).

Unlike Drs. Bald and Farris, Dr. Verzosa based her opinion on photos of claimant performing
her job functions. (Ex. 23-2). The photos (Exhibit 25) were verified as accurately depicting claimant's
job tasks by claimant’'s supervisor. (Tr. 101-102). Additionally, Dr. Verzosa's opinion was based upon
her own review of the medical records and her examinations of claimant. Finding no persuasive reason
to do otherwise, we consider Dr. Verzosa's opinion, as supported by the opinions of Drs. Thomas, Box,
Puziss, and Long, persuasive.” Consequently, we conclude that claimant has established the
compensability of her "current" right wrist, arm, and shoulder conditions.8

We acknowledge the insurer's argument that all of claimant's doctors were under the mistaken
impression that some of the medical charts claimant handled weighed up to 25 pounds. While some of
claimant’s counsel's letters to claimant’s doctors erroneously reported the maximum weight of the

7 We acknowledge the insurer's argument that Dr. Verzosa's opinion is not persuasive because she has "no good
explanation for {claimant's] ongoing pain.” However, the insurer has taken Dr. Verzosa's comments out of context. The wording
relied upon by the insurer is contained in the assessment section of Dr. Verzosa's May 12, 2000 chart note and reads as follows:
"The patient presently appears frustrated due to lack of good explanation of her ongoing pain.” (Ex. 10-1). Thus to the extent that
Dr. Verzosa's statement can be interpreted as referring to a lack of understanding of the medical problem, it is clear that Dr.
Verzosa was discussing claimant's lack of understanding (not Dr. Verzosa's lack of understanding). Moreover, we note that the
May 12, 2000 chart note was written about seven months prior to Dr. Verzosa's ultimate opinion, in which she stated that work
was the major cause of claimant's condition. (Ex. 23). Consequently, we reject the insurer’s argument.

8 There is no medical opinion in this record indicating that claimant's "current” conditions involve the preexisting
conditions. Therefore, ORS 656.802(2)(b) is not applicable. See Shawn ]. Stevens, 53 Van Natta 1008 (2001).
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medical charts, the doctors' opinions as a whole focused more on claimant's arm movements than the
weight of selected charts. Moreover, the photos of claimant, which Dr. Verzosa reviewed, accurately
show the size and type of the medical charts in question. Under these circumstances, we conclude that
claimant's doctors, particularly Dr. Verzosa, had an accurate understanding of claimant's work activities.

Finally, the insurer argues that the opinions of Drs. Thomas, Box, Puziss, and Long are not
persuasive because they do not explain why claimant’s problems developed two years after she stopped
work as a medical records assistant and began work as a receptionist. We note, however, that claimant
and claimant's supervisor both testified that claimant's work as receptionist (claimant's job after the
medical records assistant job) also involved repetitive arm motions, some of which were the same as
those performed by claimant in the medical records assistant job. Because claimant performed the
receptionist job continuously from 1997 until she was placed on light duty in June 2000, we do not find
the doctors' alleged failure to explain why claimant’'s problems developed after she became a
receptionist significant. Consequently, we reject the insurer's argument.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,200, to be paid by the insurer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]'s order dated May 21, 2001 is affirmed. For services on review, claimant is awarded a
$1,200 attorney fee, payable by the insurer.

October 31, 2001 Cite as 53 Van Natta 1459 (2001)

In the Matter of the Compensation of
BONNIE L. IMEL-HOWER, Claimant
Own Motion No. 99-0189M
OWN MOTION ORDER ON RECONSIDERATION
Sather, Byerly & Holloway, Defense Attorney

Reviewing panel: Members Biehl and Haynes.

On September 25, 2001, we abated our August 29, 2001 Own Motion Order of Dismissal, in
response to claimant's request for reconsideration. Having received the self-insured employer’s
response, we proceed with our reconsideration.

In our August 29, 2001 Own Motion Order of Dismissal, we dismissed claimant's January 26,
2001 request for review of the employer's August 21, 2000 Notice of Closure. We took this action
because claimant's request for review was untimely and the closure was final by operation of law. In
doing so, we found that claimant had not established good cause for her failure to file the request within
the appeal period allowed by Board rule.

As noted in our prior order, in order to be considered, a request for review must be filed with
the Board within 60 days from the date of mailing of the notice of closure, or within 180 days after the
mailing date if claimant can establish good cause for the failure to file the request within 60 days. See
OAR 438-012-0060(1). The standard for determining if good cause exists has been equated to the
standard of "mistake, inadvertence, surprise or excusable neglect” recognized by ORCP 71B(1) and former
ORS 18.160. Anderson v. Publishers Paper Co., 78 Or App 513, 517, rev den 301 Or 666 (1986); see also
Brown v. EBI Companies, 289 Or 455 (1980). Lack of due diligence does not constitute good cause.
Cogswell v. SAIF, 74 Or App 234, 237 (1985). Claimant has the burden of proving good cause. Id.

On reconsideration, claimant contends that her request for review of the closure was untimely
because she was "between attorney's [sic],” and that it is difficult to find an attorney to "take an 'old
injury' case.” Additionally, claimant states that she had relied on her assumption that her prior attorney
was going to represent her, but found out that was not the case after the appeal period had expired.
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Claimant does not contend that she did not understand the appeal rights outlined in the August
21, 2000 Notice of Closure nor does she provide evidence supporting a conclusion that she was
physically or mentally incapable of conducting her personal business affairs. Under these circumstances,
we conclude that claimant's failure to timely file the request for review was due to her lack of diligence,
which does not qualify as good cause.] Therefore, we conclude that claimant has not met her burden of
proving "good cause” for her untimely request for review of the employer's closure, and continue to
deny that request. See John . Wiseman, 52 Van Natta 1666 (2000) (no "good cause” for untimely request
for hearing where the claimant made no effort to confirm his assumption that a partial denial was
somehow being handled by his former attorney); Kathryn C. Loeks, 50 Van Natta 1359 (1998) (no "good
cause" for untimely request for review of carrier closure where there was no evidence that the claimant
misunderstood appeal rights and the claimant contended busy life prevented her from timely filing
request).

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our
August 29, 2001 order in its entirety. The parties' rights of reconsideration and appeal shall begin to run
from the date of this order.

IT IS SO ORDERED.

1 We note that OAR 438-012-0065(3) provides that "[n]otwithstanding section (2) of this rule, in extraordinary
circumstances the Board may, on_its own motion, reconsider any prior Board order.” However, this record presents no
“extraordinary circumstances" to support the Board's reconsideration of its prior order. See Larry P. Karr, 48 Van Natta 2182 (1996);
Jay A. Yowell, 42 Van Natta 1120 (1990). Instead, as discussed above, claimant's failure to timely file the request for review was .
due to her lack of diligence.
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In the Matter of the Compensation of
PAMELA J. McKINEY, Claimant
WCB Case No. TP-98008
THIRD PARTY ORDER ON REMAND
Stebbins & Coffey, Claimant Attorney
Mannix, et al., Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

This matter is before the Board on remand from the Court of Appeals. McKiney v. Cardinal
Services, 176 Or App 358 (2001). The court has reversed our prior order, Pamela |. McKiney, 50 Van Natta
2385 (1998), that had held that AIG Claim Services (AIG) was entitled to a share of the proceeds from

claimant’'s third party settlement. Citing Rash v. McKinstry Co., 331 Or 665 (2001), the court has
remanded for reconsideration.

In Rash, the Supreme Court determined that an insurer’s lien against a claimant's third party
recovery is a "matter[] * * * potentially arising out of claims within the meaning of ORS 656.236(1)(a)."
Consequently, because the insurer's third party lien was not mentioned in'the parties' Claim Disposition

Agreement (CDA), the Rash Court concluded that the insurer's lien was "resolved,” or extinguished by
the CDA.

Here, as in Rash, the CDA did not refer to AIG's third party lien. Under such circumstances,
we conclude that AIG's lien was extinguished by the CDA. See ORS 656.236(1)(a); Rash, 331 Or at 665.

Accordingly, on reconsideration of our December 21, 1998 order, we hold that it is not "just and
proper” for AIG to receive a share of claimant's third party settlement proceeds. See ORS 656.593(3).

IT IS SO ORDERED.
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In the Matter of the Compensation of
JOHN RANDALL, Claimant
WCB Case No. 98-09289
ORDER OF DISMISSAL
Peter O. Hansen, Claimant Attorney
Meyers, Radler, et al., Defense Attorney

Reviewing Panel: Members Haynes and Biehl.
Claimant requests review of Administrative Law Judge (ALJ]) Otto's order that affirmed the
Workers' Compensation Division's (WCD's) nonsubjectivity determination under ORS 656.740(2) which

found that claimant was not a subject worker. We dismiss for lack of appellate jurisdiction.

FINDINGS OF FACT

On November 2, 1998, the WCD issued an order finding claimant to be an independent
contractor and not a subject worker pursuant to ORS 656.027(7). Claimant requested a hearing from the
WCD's order. See ORS 656.740(2). On July 2, 2001, on behalf of the Director under ORS 656.740(5), the
AL]J issued an order affirming the WCD's order. However, the order contained no statement regarding
the parties’ rights of appeal. On July 24, 2001, claimant requested Board review of the order.

CONCLUSIONS OF LAW AND OPINION

An order that contains incorrect or no appeal language is not final. See Oldham v. Plumlee, 151
Or App 402 (1997); Callahan v. Employment Division, 97 Or App 234 (1989); Delbert Shay, 52 Van Natta
1924, on recon 52 Van Natta 2020 (2000). Because the ALJ]'s order lacked a "notice of appeal” statement,
it is not a final order. We lack appellate jurisdiction over the AL]'s non-final order. See Shay, 52 Van
Natta 2020. Therefore, we dismiss claimant's request for review.

Because we have no appellate jurisdiction over the AL]'s order, we likewise are not authorized
to remand the case to the AL]. Nonetheless, because the AL]'s order is not final, we could return the
record to the AL] to consider the issuance of another order containing the correct Notice of Appeal
rights. See Delbert Shay, 52 Van Natta at 2021. For the following reasons, it is unnecessary to return the
case to the AL].

Subsequent to claimant's request for Board review, the ALJ issued an Order of Abatement, a
Corrected Opinion and Order, and a Second Corrected Opinion and Order. In the initial Corrected
Opinion and Order, any dissatisfied party was advised to seek Board review, rather than to petition the
Court of Appeals for judicial review. Because the sole issue at hearing appears to be confined to the
"subject worker" question arising out of the WCD's "nonsubjectivity” determination, such a notice seems
to conflict with ORS 656.740(5). See Delbert Shay, 52 Van Natta 2020. However, the ALJ]'s Second
Corrected Opinion and Order does include a "notice of appeal" statement directing the parties to the
Court of Appeals, which does appear to comply with ORS 656.740(5). In light of such circumstances,
returning the case to the AL] for the issuance of a corrected order is not warranted.

IT IS SO ORDERED.
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In the Matter of the Compensation of
CAROL A. SHEESLEY, Claimant
WCB Case No. 00-07888
ORDER ON REVIEW
Swanson, Lathen, et al., Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Spangler's order that
set aside its denial of claimant's injury claim for an L4-5 disc condition. On review, the issue is
compensability.

We adopt and affirm the AL]J's order with the following supplementation.

The AL] set aside SAIF's denial, finding that the medical opinion of claimant's surgeon, Dr.
Brett, established that claimant's May 18, 2000 work injury, accepted as a lumbosacral and thoracic
strain, was also the major contributing cause of an L4-5 disc protrusion. See ORS 656.005(7)(a)(B).
Claimant contends on review that the AL] erred in relying on Dr. Brett's opinion. We disagree.

Dr. Brett opined that claimant's diagnosis was of an annular injury and focal disc protrusion on
the right at L4-5 with right L5 nerve root impingement as a direct result of her work activities on or
about May 18, 2000. According to Dr. Brett, while claimant had some "minor” preexisting and
asymptomatic degenerative change in her low back, claimant's injury and work activity were the major
contributing factor to her disc herniation and need for treatment. (Ex. 31).

One reason the ALJ cited for relying on Dr. Brett's opinion is that he reviewed actual MRI
studies and performed surgery at L4-5. See Argonaut Ins. Co. v. Mageske, 93 Or App 698, 701 (1988).
SAIF argues that Dr. Brett gave his causation opinion prior to performing surgery and, thus, that his
opinion should not be considered persuasive on the basis that he performed surgery.

SAIF is correct that Dr. Brett's causation opinion was given prior to performing surgery.
Nevertheless, Dr. Brett's "pre-surgery” opinion (based on actual review of MRI studies) that claimant
had an L5 nerve root impingement was verified by his findings at surgery. In his surgical report, Dr.
Brett specifically noted his surgical finding that claimant had right L5 nerve root impingement within the
foramen and lateral recess. (Ex. 34-1). Such findings reinforce Dr. Brett's causation opinion rendered
prior to claimant's surgery.

Accordingly, we agree with the ALJ's decision to set aside SAIF's denial. Thus, we affirm.

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, payable by SAIF. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant’s
respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The ALJ's order dated June 27, 2001 is affirmed. For services on review, claimant's attorney is
awarded an assessed fee of $1,000, to be paid by SAIF.
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In the Matter of the Compensation of
LAURA J. GOLDEN, Claimant
WCB Case No. 00-06840
ORDER ON REVIEW
John C. Dewenter, Claimant Attorney
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Haynes, Bock, and Phillips Polich. Member Phillips Polich dissents.

The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ)
Crumme's order that awarded temporary disability from November 11, 1998 through July 4, 2000.
Claimant cross-requests review of that portion of the AL]'s order that awarded an "out-of-compensation”
attorney fee. On review, the issues are temporary disability and attorney fees. We reverse.

FINDINGS OF FACT
We adopt the AL]'s "Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

We begin by briefly recounting the pertinent facts. Claimant injured her right shoulder in June
1993, a claim SAIF initially accepted as a nondisabling right shoulder strain. In February 1995, claimant
was enrolled in a managed care organization (MCO) for her accepted claim. (Ex. 7). She began treating
with Dr. Adams, a chiropractor, in May 1997. (Ex. 15).

In October 1997, Dr. Adams recommended that claimant's work hours be restricted due to
symptoms in her right shoulder, neck and upper back. (Ex. 19). In December of that year, claimant
began working half-time and Dr. Adams filed an aggravation claim on her behalf, which SAIF denied on
June 1, 1998. In the meantime, Dr. Adams authorized half-time work in May 1998. (Ex. 32).

On August 28, 1998, claimant requested that SAIF accept, under the June 1993 claim, myofascial
pain syndrome, fibromyalgia, cervical strain and thoracic strain. (Ex. 35B). Action on claimant's request
was deferred.

On November 3, 1998, SAIF notified claimant that Dr. Adams was no longer a member of the
MCO provider panel and that, if claimant required treatment for accepted conditions, she would have to
change doctors and seek treatment from an MCO-authorized medical provider. (Ex. 38). Claimant,
however, continued to treat primarily with Dr. Adams, who continued to restrict claimant to half-time
work.

On November 24, 1998, SAIF denied the claim for the "new medical conditions.” (Ex. 38B).
That denial was partially set aside with respect to the myofascial and fibromyalgia conditions by a prior
ALJ's November 10, 1999 order. (Ex. 43-11). After it requested Board review, SAIF withdrew the
appeal. (Ex. 44A).

Claimant requested, on April 18, 2000, that SAIF pay temporary disability for the period of half-
time work since December 1997. (Ex. 45). On June 20, 2000, SAIF again advised claimant that Dr.
Adams was not a member of the MCO provider panel. (Ex. 45B). Claimant sought treatment from
another chiropractor on July 5, 2000.

. Claimant requested a hearing seeking payment of temporary disability from November 11, 1998
to July 4, 2000.

The ALJ awarded claimant the requested temporary disability. The AL]J reasoned that, under
ORS 656.262(4)(i), SAIF was entitled to terminate temporary disability for the accepted right shoulder
strain seven days after its November 3, 1998 notice to claimant that she needed to seek treatment from
an MCO authorized provider other than Dr. Adams. The AL] further reasoned, however, that the
circumstances were different for the new myofascial pain syndrome and fibromyalgia conditions.
According to the ALJ, claimant was not subject to the MCO contract for these conditions and, thus,
SAIF's notice did not apply to these conditions and could not provide a basis for SAIF to decline to pay
temporary disability under the "new medical condition" claims. Concluding that nothing had occurred
after the November 3, 1998 notice that gave SAIF the right to terminate temporary disability prior to July
5, 2000, the AL]J determined that claimant was entitled to temporary disability for the disputed period.
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On review, SAIF contends that, once Dr. Adams was no longer an MCO doctor and claimant
was notified of this, Dr. Adams was not an attending physician who could authorize temporary
disability. Therefore, SAIF asserts that the ALJ incorrectly awarded temporary disability during the
disputed period. For the following reasons, we agree.

ORS 656.262(4)(a) and (h) provide that temporary disability compensation shall be paid if
authorized by the "attending physician.” ORS 656.005(12)(b) provides, in part:

"Except as otherwise provided for workers subject to a managed care contract, 'attending
physician' means a doctor or a physician who is primarily responsible for the treatment
of a worker's compensable injury[.}"

ORS 656.260(13) provides:

"Notwithstanding ORS 656.005(12) or subsection (4)(b) of this section, a managed care
organization contract may designate any medical service provider or category of
providers as attending physicians.”

ORS 656.245(4)(a) provides, in part:

"Those workers who are subject to the [managed care organization] contract shall receive
medical services in the manner prescribed in the contract. * * * A worker becomes
subject to the contract upon the worker's receipt of actual notice of the worker's
enrollment in the managed care organization, or upon the third day after the notice was
sent by regular mail by the insurer or self-insured employer, whichever event first
occurs.* * * Insurers or self-insured employers who contract with a managed care
organization for medical services shall give notice to the workers of eligible medical
service providers and such other information regarding the contract and manner of
receiving medical services as the director may prescribe."

Here, claimant was subject to the MCO contract beginning in 1995. (Ex. 7). Dr. Adams was her
attending physician under the contract until November 1998, when SAIF notified claimant that it had
been informed by the MCO that Dr. Adams was no longer an MCO provider. Neither claimant nor the
AL] dispute that, as of November 1998, Dr. Adams was no longer claimant's attending physician under
the MCO contract. The essential dispute in this case is what effect that fact has on Dr. Adams’ ability to
authorize temporary disability for the period in dispute. The ALJ reasoned that claimant was subject to
the MCO contract only for the accepted right shoulder strain condition and that, therefore, the removal
of Dr. Adams from the list of MCO providers did not affect her status as attending physician for the

initially unaccepted new medical conditions, which, according to the AL], were not subject to the MCO
contract.

We do not find this reasoning persuasive. Under ORS 656.245(4)(a), it is the "worker” who
becomes subject to the MCO contract upon receipt of actual notice of MCO enrollment.1 Thus, it is the
worker, not the claim or specific conditions within a claim, that becomes enrolled in the MCO. In this
instance, the record establishes that claimant became enrolled in the MCO in 1995 and was not
subsequently removed from enrollment. Therefore, during the period in dispute, claimant was subject
to the MCO contract.

1 The dissent cites legislative history to support its contention that, once a claim is denied, the legislature intended to
allow the injured worker complete freedom to treat with whomever he or she wishes and that, after the denial is overturned, to
provide for payment of temporary disability even if the authorizing physician was not MCO-approved. We do not find the
dissent's position persuasive. First, there is no need to resort to legislative history because the statutory scheme is unambiguous.
See PGE v. Bureau of Labor and Industries, 317 Or 606, 611 (1993). ORS 656.245(4)(b)(D) only requires payment of medical services
from non-MCQ sources after a claim is determined to be compensable. If the legislature had intended to include temporary
disability, it could easily have said so. Moreover, even if we considered the legislative history the dissent cites, it appears directed
to an initial claim, not to a new medical condition claim where there is already an accepted claim.
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Pursuant to ORS 656.262(4)(i), an insurer may unilaterally suspend payment of all compensation
to a worker enrolled in a MCO if the worker continues to seek care from an attending physician not
authorized by the MCO more than seven days after the mailing of notice by the insurer. Here, claimant
continued to seek care from an attending physician, Dr. Adams, after receiving notice that Dr. Adams
was no longer an authorized attending physician. Therefore, SAIF was within its rights to terminate
temporary disability under that statute.

As support for this conclusion, we note that ORS 656.245(2)(b) specifically provides that "a
medical service provider who is not an attending physician cannot authorize the payment of temporary
disability compensation.” Because Dr. Adams was no longer an attending physician after SAIF's
November 1998 notice, Dr. Adams could not authorize temporary disability during the period in
dispute.

Subsequent to the AL]'s order, we decided a case in which the issue was whether a physician
who did not qualify as a primary care physician with an MCO could authorize temporary disability. We
determined that the physician could not. See William I. Sergeant, 53 Van Natta 231, 236 (2001). Likewise,
in this case, Dr. Adams did not qualify as an attending physician with the MCO during the period in
dispute. Like the physician in Sergeant, Dr. Adams could not authorize temporary disability in this
case.

In conclusion, we find that claimant is not entitled to the disputed temporary disability. Thus,
we reverse that portion of the ALJ's order.3

ORDER
The AL]J's order dated January 8, 2001 is reversed in part and affirmed in part. That portion of

the ALJ's order that awarded temporary disability is reversed. The ALJ's "out-of-compensation”
attorney fee award is also reversed. The remainder of the AL]s' order is affirmed.

2 Claimant notes SAIF's concession that her medical treatment with Dr. Adams was compensable as a result of its
eventual acceptance of the new medical conditions. See ORS 656.245(4)(b)(D) (requiring payment of medical services obtained from
non-MCO sources after a claim is finally determined to be compensable); SAIF v. Reid, 160 Or App 383 (1999) (applying that statute
to "new medical condition” claims). Claimant argues that it makes no sense that his medical treatment may be paid for but not his
authorized temporary disability. Claimant's contention notwithstanding, payment of workers’ compensation benefits must be
authorized by statute. As the above discussion demonstrates, SAIF was under no legal obligation to pay the disputed temporary
disability because those benefits must be authorized by an attending physician. Because Dr. Adams did not qualify as an attending
physician under the MCO contract because of her removal from the MCO provider panel, claimant is not entitled to the disputed
temporary disability. See Sergeant, 53 Van Natta at 236.

3 Given our disposition of the case, we need not address the issues raised by claimant's cross-request for review.

Board Member Phillips Polich dissenting.

The majority reverses the ALJ's order awarding temporary disability from November 11, 1998
through July 4, 2000. In so doing, it concludes that the attending physician, Dr. Adams, could not
authorize temporary disability during the period in dispute because she did not qualify as an attending
physician with the managed care organization (MCO). Because 1 disagree with this conclusion, I
respectfully dissent.

The AL]'s decision on this issue was well-reasoned and should be affirmed. For the accepted
right shoulder condition, SAIF was entitled to terminate temporary disability under ORS 656.262(4)(i)
seven days after SAIF mailed claimant the November 3, 1998 notice that she needed to seek any
additional treatment from an MCO-authorized provider, rather than Dr. Adams. However, as to the
myofascial and fibromyalgia conditions, those were claims for "new medical conditions" that arose after
SAIF's initial acceptance of the claim for a right shoulder strain. See Johansen v. SAIF, 158 Or App 672
(1999).

g
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While only an attending physician may authorize temporary disability on a claim under ORS
656.245(2)(b)(B), the MCQ's authority to designate an attending physician, in my view, only applies to
workers who are subject to the MCO contract. Under ORS 656.245(4)(a), a worker is only subject to an
MCO contract for an "accepted condition.” That statute provides that "[workers] subject to the [MCO]
contract include those who are receiving medical treatment for an accepted compensable injury or
occupational disease."

Here, claimant's myofascial pain syndrome and fibrosis, which caused her disability, were not
accepted conditions until January 27, 2000, when the Board dismissed SAIF's request for review of the
prior AL]'s order that required SAIF to accept the myofascial and fibrosis conditions. Therefore,
claimant was not subject to the MCO contract with respect to those conditions until that time. Thus, I
agree with the AL]J that it is the "claim" that is subject to the MCO contract, not the injured worker. 1

The question then arises whether anything happened after the new medical conditions claim was
accepted to terminate temporary disability prior to July 5, 2000. I agree with the ALJ that nothing did
because claimant still did not become subject to the provisions of the MCO contract until SAIF notified
her that she was enrolled in the MCO concerning those conditions. That did not occur until June 20,
2000. Because claimant stopped treating with Dr. Adams within seven days of the June 20, 2000 letter,
SAIF could not terminate benefits based on that letter. Because nothing else occurred between June 20,
2000 and July 4, 2000 that authorized suspension of benefits, the ALJ correctly concluded that claimant
was entitled to temporary disability to that date.

Given this analysis, I must conclude that the majority errs in reversing the ALJ's order. It
makes no sense that claimant has a right to have her treatment for the new medical conditions paid for
under ORS 656.245(4)(b)(D,) but not her temporary disability. Not recognizing the latter right to
temporary disability greatly reduces the impact of the former right to have medical treatment paid for
after a claim is accepted.,

The majority cites William I. Sergeant, 53 Van Natta 231 (2001), as support for its decision.
However, that case did not involve denied or newly-accepted medical condmons Thus, I would find
the facts of that case distinguishable from those present in this case.

In conclusion, I believe the ALJ correctly determined that claimant was entitled to temporary
disability during the disputed period. Because of this, I disagree with the majority's decision to reverse
the ALJ's order. Thus, I dissent.

1 The comments of Representative Mannix during the discussions of the MCO provisions of Senate Bill 369 (1995)
support my view. There, Representative Mannix stated: "Now, when the denial goes out, the worker is then released from the
obligation to treat with the Managed Care Organization and can treat wherever the worker wants, if that denial is later overturned
so the claim is compensable, wherever that care was, that still has to be paid for, too.” Representative Mannix later stated: "If the
claim is accepted, no problem. But if the claim is denied, then the worker knows that the worker is free to go elsewhere.” (Tape
recording, Senate Labor and Government Operations meeting jointly with House Labor on January 30th, 1995, Tape 45, Side A).
Having reviewed these comments, I believe it was the legislature's intent to allow an injured worker complete freedom to treat
with whomever he or she wished once a claim is denied. Once that denial is overturned, as it was in this case, the legislature also
intended that medical treatment and temporary disability be paid for even if the attending physician was not MCO-approved.
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In the Matter of the Compensation of
SUSANNA A. BURKS, Claimant
WCB Case Nos. 01-01199 & 00-06607
ORDER ON REVIEW
Philip Emerson, Claimant Attorney
VavRosky, MacColl, Olson, et al., Defense Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ)
Hazelett's order that: (1) found that SAIF had denied compensability of claimant's occupational disease
claim for a right wrist condition; and (2) awarded claimant an assessed fee of $3,500, to be shared
equally by SAIF and Reliance National Insurance Co. (Reliance). On review, the issue is attorney fees.
We modify.

FINDINGS OF FACT
We adopt the ALJ's findings of fact.
CONCLUSIONS OF LAW AND OPINION

The ALJ found that claimant's right wrist condition was compensable and that SAIF was
responsible for her condition. The ALJ determined that both SAIF and Reliance had denied
compensability, explaining that, in closing arguments, SAIF had relied on Reliance's denial to put
compensability at risk. The AL]J then split claimant's $3,500 attorney fee award for services concerning
compensability equally between SAIF and Reliance.

On review, SAIF argues that it denied only responsibility, not compensability, and that the ALJ
erred in assessing an attorney fee against it. SAIF asserts that Reliance is liable for the entire attorney
fee award. According to SAIF, the AL] incorrectly found that SAIF had relied on Reliance's denial to
put compensability at risk. Instead, SAIF argues that in closing argument, SAIF's trial counsel stated
that SAIF, which had limited its denial to responsibility, would receive the benefit of Reliance's
compensability denial should the ALJ find the condition unrelated to work. (Appellant's br. at 2). SAIF
insists that at no time did its attorney raise compensability on behalf of SAIF.

On the other hand, Reliance argues that the AL] correctly found that SAIF had relied upon
Reliance's denial to place compensability at issue, and it contends that there is no evidence to the
contrary. Reliance asserts that, because SAIF denied compensability and was found responsible for
claimant's condition, SAIF is responsible for the entire attorney fee award.

On review, the parties disagree as to whether or not SAIF denied compensability in closing
arguments. In its reply brief, SAIF requests that the Board transcribe the closing arguments to
determine what SAIF's trial counsel actually stated. Although closing arguments were recorded (see Tr.
39), no party has requested that they be transcribed. We interpret SAIF's reply brief to request that the
closing arguments be ordered and transcribed at the Board's expense.

We decline to bear the expense of the transcription costs for the closing arguments. There is no
requirement that closing arguments at hearing be recorded and/or transcribed. See, e.g., Charles T.
Brence, 39 Van Natta 704 (1987). Furthermore, it is a long-standing Board policy that closing arguments
are not transcribed at the Board's expense unless requested by the ALJ. See Albert W. Vanslyke, 42 Van
Natta 2811 (1990), aff'd Vanslyke v. Fred Meyer, Inc., 108 Or App 493 (1991). The ALJ did not order a
transcript of the closing arguments in this case. Under these circumstances, the closing arguments
would be considered part of the hearing record only if a party obtains a transcript of the closing
argument and submits it as part of the hearing record. See Roberto Rocha-Barrancas, 48 Van Natta 1462
(1996) (the claimant's submission of transcribed closing arguments obtained at his expense were included
in the record and considered on review). Because none of the parties have submitted a transcript of
closing arguments, we proceed with our review based on the record before us.

On July 14, 2000, SAIF denied responsibility of claimant's right wrist condition, asserting that
another employer or insurer was responsible for her condition. (Ex. 9). SAIF did not oppose the
designation of a paying agent pursuant to ORS 656.307. (Id.) At hearing, SAIF's attorney agreed that
SAIF did not oppose a "307" order and denied only responsibility. (Tr. 4). SAIF's attorney said that
SAIF would rely on the language of its denial. (Tr. 5).
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Although Reliance relies on the AL]'s finding that SAIF changed its position in closing argument
and said that it was relying on the denial of Reliance to put compensability at risk, there is no evidence
in the record to support that conclusion. Consequently, we agree with SAIF that there is no evidence
that SAIF contested compensability of claimant's right wrist condition.

In conclusion, Reliance denied compensability and responsibility and SAIF denied only
responsibility. Although SAIF is responsible for claimant's right wrist condition, Reliance is liable under
ORS 656.386(1) for the attorney fee awarded at hearing. See Safeway Stores, Inc. v. Hayes, 119 Or App
319 (1993) (court upheld assessment of fee under former ORS 656.386(1) against carrier that necessitated
the claimant's participation to establish the compensability of the claim, even though that carrier was
not ultimately responsible); Terry J. Rasmussen, 51 Van Natta 1287 (1999). We therefore modify the AL]J's
order to find that Reliance is responsible for paying a $3,500 attorney fee to claimant's counsel.

ORDER
The AL]J's order dated June 11, 2001 is modified in part and affirmed in part. Reliance is

responsible for paying the entire $3,500 attorney fee award to claimant's counsel. The remainder of the
AL]J's order is affirmed.
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In the Matter of the Compensation of
TRAVIS H. WILLIAMS, Claimant
WCB Case Nos. 00-09281 & 00-09198
ORDER ON REVIEW
Coughlin, Leuenberger & Moon, Claimant Attorney
James B. Northrop (Saif), Defense Attorney
Sheridan & Levine, Defense Attorney

Reviewing Panel: Members Phillips Polich and Haynes.

PAULA Insurance, on behalf of Dash W. Bar Ranch, requests review of Administrative Law
Judge (AL]) Otto’s order that: (1) set aside its denial of responsibility for claimant's right hip injury
claim; and (2) upheld the SAIF Corporation's denial of responsibility, issued on behalf of Pine Creek
Ranch, for the same condition. On review, the issue is responsibility.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant is the son of Dash W. Bar Ranch's owner and its sole employee. Pine Creek Ranch is
a neighboring ranch with two employees. It has long been the practice of Dash W. Bar and Pine Creek
to loan each other their employees during times of increased work. On November 1, 2000, Pine Creek
asked Dash W. Bar for claimant's help weighing calves. Claimant was injured during this activity.
Dash W. Bar/Paula and Pine Creek/SAIF both denied responsibility for claimant's injuries.

The ALJ concluded, based on the "loaned servant" doctrine and Newport Seafood v. Shine, 71 Or
App 119 (1984), that claimant was an employee of Dash W. Bar Ranch, Paula's insured. Shine holds that
a determination of an employment relationship focuses first on the claimant's perspective. In the
present case, the AL] looked to claimant's perspective and concluded that, because claimant believed he
was an employee of the general employer, Dash W. Bar, Dash W. Bar was claimant's employer and was
responsible for claimant's injuries. Absent an express contract dealing with such situations, we are
constrained to follow Shine.

ORDER

The AL]J's order dated April 12, 2001 is affirmed.
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In the Matter of the Compensation of
DAVID M. DURANT, Claimant
WCB Case No. 00-09432
ORDER ON REVIEW
Jensen, et al., Claimant Attorney
Hoffman, et al., Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Hazelett's order affirming an Order
on Reconsideration that awarded no scheduled permanent disability for a right hamstring condition. On
review, the issue is extent of scheduled permanent disability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant sustained multiple injuries as a result of a work-related fall, including an accepted right
hip strain. The claim was closed by Notice of Closure in December 1999 that awarded 9 percent
unscheduled permanent disability for injury to claimant's low back and 38 percent scheduled permanent
disability for injury to the left thumb. Claimant requested reconsideration that resulted in a medical
arbiter's examination on March 31, 2000. Dr. Filarski, the medical arbiter, reported that claimant had a
right hamstring muscle mass deformity, for which loss of strength was "4/5" and which Dr. Filarski
related to the accepted hip strain.

On July 20, 2000, an Order on Reconsideration awarded 13 percent scheduled permanent
disability for injury to claimant's right leg (hip) as a direct medical sequelae of the original accepted
conditions.

On August 11, 2000, the insurer formally accepted the right hamstring condition pursuant to a
stipulation approved by an ALJ on July 12, 2000. That same day, the insurer reopened and closed the
claim for the newly accepted right hamstring condition, awarding no additional permanent disability.
Claimant requested reconsideration of the insurer's closure notice.

Another medical arbiter's examination occurred on October 5, 2000. This time, the medical
arbiter (Dr. Anderson) rated claimant's loss of strength in the right leg as "2/5." The November 20, 2000
Order on Reconsideration declined to award additional scheduled permanent disability for the right
hamstring condition, noting that the condition had been previously rated in the July 20, 2000
reconsideration order. Claimant requested a hearing, seeking an increased scheduled permanent
disability award for the right leg based on Dr. Anderson's 2/5 muscle strength rating.

The AL]J declined to award additional permanent disability and affirmed the November 20, 2000
reconsideration order. In so doing, the ALJ held that claimant must prove a worsening of the right
hamstring condition in order to receive additional scheduled permanent disability. Determining that the
record did not demonstrate such a worsening, the ALJ concluded that claimant was not entitled to
additional scheduled permanent disability.

On review, claimant contests the AL]'s determination that claimant was required to prove a
worsening of the newly accepted right hamstring condition in order to receive increased permanent
disability based on Dr. Anderson's medical arbiter's examination. We disagree.

OAR 436-035-0007(9)(c) requires redetermination of the extent of permanent disability under
certain limited circumstances if a claim has multiple compensable conditions that are either newly
accepted since the last arrangement of compensation and/or that have actually worsened. See, e.g., Clara
J. Scurlock, 52 Van Natta 1926 (2000). If a condition is unchanged or improved, there shall be no
redetermination, and, if a condition has not actually worsened, the impairment value shall continue to
be the same impairment values that were established at the last arrangement of compensation. OAR
436-035-0007(9)(c); Eliseo Roman, 53 Van Natta 273, 274 (2001).

Based on the applicable administrative rule, claimant is not entitled to a redetermination of
scheduled permanent disability, if his right hamstring condition is unchanged, improved, or has not
actually worsened. OAR 436-035-0007(9)(c). Claimant does not contend, and the record does not
establish, that claimant's right hamstring condition has either changed or worsened since the July 2000
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reconsideration order. In light of this, the ALJ correctly determined that claimant is not entitled to
additional scheduled permanent disability based on Dr. Anderson's medical arbiter's report.
Accordingly, we affirm.

ORDER

The ALJ's order dated May 21, 2001 is affirmed.

November 5, 2001 Cite as 53 Van Natta 1470 (2001)

In the Matter of the Compensation of
CARLOS MELENDEZ, Claimant
WCB Case Nos. 00-01205, 99-06183 & 99-07492
ORDER ON RECONSIDERATION
Mitchell & Guinn, Claimant Attorney
Sheridan, et al., Defense Attorney

Reviewing Panel: Members Biehl, Bock and Haynes. Member Haynes chose not to sign the
order.

On September 26, 2001, we withdrew our August 31, 2001 order that affirmed an Administrative
Law Judge's (AL]J's) order that: (1) set aside the insurer's partial denial of claimant's degenerative disc
disease and mechanical low back pain; (2) set aside its denial of claimant's current low back condition;
and (3) awarded a $4,000 assessed attorney pursuant to ORS 656.386(1). We took this action to consider
the insurer's motion for reconsideration.

In our prior order, we determined that an attending physician's chart note and billing for
treatment of "mechanical back pain with preexisting degenerative disc disease” was insufficient, in and
of itself, to constitute a claim for such a condition. Consequently, in the absence of claimant's "clear
request” for "formal written acceptance” of "mechanical back pain with preexisting degenerative disc
disease,” we concluded that, under the particular circumstances presented, the insurer's “current”
condition denial (which we found, as a factual matter, was based on the "unclaimed" condition) was
procedurally invalid. Accordingly, we affirmed the AL]J's order setting aside the denial.

The insurer requests that we reconsider our prior order because "it flies in the face" of normal
claim processing by preventing "insurers from clarifying what conditions they are responsible for." The
insurer also requests that we reconsider our prior attorney fee award.

ORS 656.262(7)(a) requires a worker to "clearly request formal written acceptance” of any new
medical condition after claim acceptance. Here, we determined that claimant had not made such a
request for "mechanical back pain with preexisting degenerative disc disease.” Therefore, the insurer
was not obligated to either accept or deny that particular condition. In such circumstances, a denial
based on an "unclaimed” condition, is procedurally invalid.

Contrary to the insurer's contention, we are not holding that all "current” condition denials are
impermissible. Rather, we have only determined that this particular "current” condition denial, which
the record establishes was based on an "unclaimed" condition is impermissible.1 Moreover, nothing in
our decision prevents a carrier from seeking clarification from claimant or claimant's counsel if the
carrier is in doubt over a “claim” for a new medical condition. Accordingly, we adhere to our prior

reasoning regarding the procedural validity of the insurer's "current” condition denial in this particular
case.

! The record supports a conclusion that claimant’s "current” condition is "mechanical back pain with preexisting disc
disease,” a condition unrelated to the accepted condition of "thoracic strain.” Thus, under these particular circumstances, this
"current” condition denial is procedurally invalid because that condition was "unclaimed.”
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We turn to the attorney fee issue. ORS 656.386(1) provides that claimant is entitled to an
attorney fee for prevailing over a "denied” claim. Here, because we determined that the insurer's denial
was procedurally invalid; i.e., it was issued in the absence of a "claim," claimant has not prevailed over
a "denied claim." In other words, the legal predicate for an award of attorney fees under ORS
656.386(1) does not exist. See Stephenson v. Meyer, 150 Or App 300 (1997); Donna M. Virnig, 52 Van Natta
2191 (2000) (an assessed attorney fee is not authorized where the claimant has not made a "claim"
within the meaning of ORS 656.005(6)). Consequently, the ALJ's assessed attorney fee award is
reversed. :

On reconsideration, as supplemented and modified herein, we adhere to and republish our
August 31, 2001 order. The parties' rights of appeal shall begin to run from the date of this order.

IT 15 SO ORDERED.

November 5, 2001 Cite as 53 Van Natta 1471 (2001)

In the Matter of the Compensation of
ANN B. MILLER, Claimant
Own Motion No. 01-0203M
OWN MOTION ORDER
Welch, et al., Claimant Attorney
Saif Legal Department, Defense Attorney

Reviewing panel: Members Haynes and Biehl.

The SAIF Corporation has submitted claimant's request for temporary disability compensation
for a left hip condition. Claimant's aggravation rights have expired. Assuming that the managed care
organization (MCO) approves the proposed surgery and claimant submits "proof of earnings," SAIF
agrees that claimant meets the necessary criteria for reopening under the Board's Own Motion authority
pursuant to ORS 656.278.

We may authorize, on our Own Motion, the payment of temporary disability compensation
when there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or
other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the
payment of compensation from the time claimant is actually hospitalized or undergoes outpatient
surgery. ld.

On April 30, 2001, Dr. Baskin, claimant's attending physician, recommended that claimant
undergo left hip surgery. On October 22, 2001, SAIF acknowledged that the MCO had precertified the
surgery as medically necessary and appropriate. Under such circumstances, we are persuaded that
claimant's compensable injury has worsened requiring surgery.1

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

Here, in response to SAIF's position, claimant has submitted copies of her paystubs for the
period between May 1 and June 15, 2001. These paystubs also reflect "year-to-date” earnings, which
demonstrate that claimant was working prior to her current disability; i.e., April 30, 2001. Based on

Tin reaching this conclusion, we note that SAIF had announced that, in the event the MCO approved the proposed
surgery, it would not oppose reopening of the claim. Considering SAIF's October 22, 2001 announcement that the MCO had
precertified the proposed surgery, we interpret SAIF's position to be supportive of claimant's request for claim reopening.
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claimant's submission, we find that she was in the work force at the time of her current worsening,
which requires surgery.

Accordingly, we authorize the reopening of claimant's claim for SAIF to provide temporary
disability compensation beginning the date claimant is hospitalized for surgery. When claimant is
medically stationary, SAIF shall close the claim pursuant to OAR 438-012-0055.

Finally, claimant's attorney is allowed an approved fee in the amount of 25 percent of the
increased temporary disability compensation awarded under this order, not to exceed $1,500, payable by
SAIF directly to claimant's attorney. See OAR 438-015-0010(4); 438-015-0080.

1T IS SO ORDERED.

2 The “date of disability” for the purpose of determining whether claimant is in the work force, under the Board's Own
Motion jurisdiction, is the date she enters the hospital for the proposed surgery and/or inpatient hospitalization for a worsened
condition. Fred Vioen, 48 Van Natta 2110 (1996); John R. Johanson, 46 Van Natta 2463 (1994). The relevant time period for which
claimant must establish she was in the work force is the time prior to April 30, 2001 when her condition worsened requiring that
hospitalization. See generally Wausau Ins. Companies v. Morris, 103 Or App at 273; SAIF v. Blakely, 160 Or App 242 (1999); Paul M.
Jordan, 49 Van Natta 2094 (1997); Jeffrey A. Kyle, 49 Van Natta 1331.

November 5, 2001 Cite as 53 Van Natta 1472 (2001)

In the Matter of the Compensation of
DANIEL L. REGNART, Claimant
WCB Case No. 00-05983
ORDER ON REVIEW
Raymond Bradley, Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (ALJ) Otto's order that: (1) declined to
reopen the record for the admission of an additional medical report and for the taking of claimant's
testimony; and (2) upheld the SAIF Corporation's denials of claimant's occupational disease claim for
knee, wrist and back conditions. On review, the issues are the ALJ's procedural rulings and
compensability.1

We adopt and affirm the ALJ's order with the following supplementation.

Claimant requested a hearing from SAIF's denials of his claims for knee, wrist and back
conditions. A hearing was set for March 29, 2001. Claimant's attorney appeared at the hearing, but
claimant did not. Claimant's attorney chose to proceed on the written record. (Tr. 2). On April 25,
2001, the ALJ issued an order upholding SAIF's denials.

On May 9, 2001, claimant, through his attorney, filed a Motion of Abatement of the April 25,
2001 order. In that motion, claimant requested that the record be reopened for an additional medical
report and for an affidavit explaining "good cause” for his failure to appear at the hearing. On May 10,
2001, the AL] abated the April 25, 2001 order and provided claimant 14 days in which to file an affidavit
regarding good cause and an explanation why the proposed additional report could not have been
produced at the time of hearing. Claimant did not provide the information within the allotted time.

On May 30, 2001, SAIF requested that the April 25, 2001 order be reinstated due to claimant's
failure to timely produce the requested documentation. On June 4, 2001, the Hearings Division received
claimant's May 30, 2001 affidavit, contending that he did not appear at the hearing because he was
"misinformed” as to the date of the hearing by his attorney. On June 27, 2001, the ALJ issued an Order
on Reconsideration adhering to his former order. Claimant timely requested Board review of the AL]J's
orders.

1 By letter of October 1, 2001, claimant’s attorney requested a copy of claimant's May 30, 2001 affidavit. However, in
subsequent briefing received by the Board, claimant’s attorney referenced the affidavit. Accordingly, we consider claimant's
attorney’s request to be moot.
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Initially, we note that claimant's non-appearance at the hearing does not mandate dismissal of
the hearing request. Jose Arisqueta-Martinez, 42 Van Natta 2072 (1990); Mark A. Wiitala, 42 Van Natta 196
(1990). Claimant's attorney can thus proceed on the record without claimant's testimony, an option his
attorney expressly chose at hearing. (Tr. 2).

Here , after the ALJ's initial order issued, claimant moved for abatement of the order to provide
an explanation of good cause for his failure to appear and to offer an additional medical report. The AL]J
then abated the initial order on May 10, 2001 and allowed claimant 14 days, or until May 24, 2001, in
which to provide the information. Claimant's response to the AL] was received on June 4, 2001.
Claimant has not provided a reason for failing to respond within the AL]'s expressly mandated 14-day
"abatement” period. In those circumstances, we are not inclined to remand. See Janis L. Eames, 52 Van
Natta 1303 n1 (2000); Enrique Torralba, 52 Van Natta 357 n1 (2000).

In any event, even if claimant had timely responded to the AL]'s abatement order and we were
to consider the affidavit, it would not change the result. Claimant's explanations for his failure to
appear focus on the alleged inadequacies of his counsel, for which accusations we are not the proper
forum. See Franklin D. Casteel, 44 Van Natta 1464 (1992); Diane E. Sullivan, 43 Van Natta 2791 (1991).
Moreover, claimant's explanations for his failure to appear at hearing do not amount to "extraordinary
circumstances” justifying postponement or continuance of the hearing. OAR 438-006-0071(2). The
Hearings Division mailed a Notice of Hearing to claimant on January 18, 2001, informing him of the
date and time of the hearing. Claimant does not contend that he did not receive that notice.

As to the request to reopen the record for the admission of an additional medical report,
claimant’s attorney did not request a continuance to obtain such a report at hearing. Claimant did not
offer the report or proffer an argument as to the admissibility of any such report within 14 days of the
ALJ's abatement order. Claimant has also never offered an explanation why the report could not have
been obtained at the time of the hearing. In those circumstances, we cannot find that the report was
unobtainable with due diligence at the time of the hearing. We therefore decline to remand for the
admission of the additional medical report. See Timothy D. Gaines, 53 Van Natta 100 (2001).

Finally, we adopt and affirm the ALJ's order on the issue of compensability.
ORDER

The ALJ's order dated April 25, 2001, as reconsidered on June 27, 2001, is affirmed.

November 5, 2001 Cite as 53 Van Natta 1473 (2001)

In the Matter of the Compensation of
BYRON M. STEINMAN, Claimant
Own Motion No. 99-0120M
OWN MOTION ORDER
Lavis & Dibartolomeo, Claimant Attorney
Hoffman, et al., Defense Attorney

Reviewing panel: Members Haynes and Biehl.

The self-insured employer submitted claimant's request for temporary disability compensation
for his low back condition. Claimant's aggravation rights have expired. The employer recommended
against reopening contending, among other grounds, that the proposed surgery was mappropnate
treatment for claimant's compensable condition.

In August 1998, Dr. Grew, claimant's attending physician, recommended low back surgery. The
parties eventually submitted the medical services dispute to the Medical Review Unit (MRU) of the
Workers' Compensation Division. On December 3, 1999, we postponed action on the Own Motion
matter pending the outcome of the medical services dispute.

On February 24, 2000, the MRU issued an Administrative Order, which found that the proposed
surgery recommended by Dr. Grewe was appropriate medical treatment for claimant's compensable
injury. (TX 00-033). The employer requested a contested case hearing appealing the MRU's decision.
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On May 9, 2001, a Proposed and Final Contested Case Hearing Order upheld the MRU's
decision that the proposed surgery was appropriate treatment for claimant's compensable condition.
The order was not appealed, and has become final by operation of law.

We may authorize, on our Own Motion, the payment of temporary disability compensation
when there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or
other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the
payment of compensation from the time the worker is actually hospitalized or undergoes outpatient
surgery. Id.

Following the resolution of the medical services dispute, we requested the parties’ positions
regarding the effect the Director’s order had on claimant's Own Motion request. Claimant responded
that the Director's conclusion that the proposed surgery was appropriate treatment for his compensable
condition authorizes the Board "to allow for temporary total disability should [claimant] choose to
undergo surgery.” (Emphasis supplied.)

The employer argues that although the proposed surgery was found to be appropriate treatment
for claimant's compensable surgery, there is "no evidence in this case that claimant has either been
hospitalized or sought outpatient services.” Therefore, the employer "objects" to the issuance of an
order reopening claimant's claim until such time that claimant actually undergoes treatment "pursuant to
the statute, for conditions that are related to any compensable claims."

Here, Dr. Grewe recommended surgery in August 1998. The dispute over the appropriateness
of the recommended surgery was resolved more than four months ago. Nonetheless, the record does
not demonstrate that claimant has pursued that option or that surgery is still being contemplated. The
most current medical records in the Own Motion file are from 1998. In addition, claimant apparently
does not contest the employer's contention that he is not currently planning surgery. In this regard,
claimant’s position is that the Board has authority to reopen his claim "should [he] choose to undergo
surgery.”

In light of claimant's assertion that he would be entitled to Own Motion benefits should he
"choose” to undergo surgery and the employer's unrebutted contention that claimant has not pursued
the surgery option, the record does not establish that claimant currently requires surgery or
hospitalization. Consequently, we cannot authorize the payment of temporary disability benefits at this
time. ORS 656.278(1)(a).

In reaching this conclusion, we note that by virtue of the Director's order, the employer remains
responsible for the surgery proposed by Dr. Grewe in 1998. Should claimant require the proposed
surgery at a future time, he may request reopening of his claim to provide temporary disability
compensation at that time. ’

Accordingly, the current request for Own Motion relief is denied. The parties’ rights of appeal
and reconsideration shall run from the date of this order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
BUCK SCHAFFER, Claimant
WCB Case No. 01-00580
ORDER ON REVIEW
Ransom & Gilbertson, Claimant Attorney
James B. Northrop (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Hazelett's order that
awarded an assessed attorney fee pursuant to ORS 656.386(1). On review, the issue is attorney fees.

We adopt and affirm the AL]'s order with the following supplementation.

The ALJ awarded an assessed fee pursuant to ORS 656.386(1) for claimant's counsel's efforts in
setting aside a "denied claim" without necessity of a hearing based on claimant's request for acceptance
of an omitted condition under ORS 656.262(6)(d). In concluding that claimant’s counsel was entitled to
an assessed fee, the AL] reasoned that SAIF both expressly and de facto denied claimant's request for
acceptance of a thoracic sprain condition under ORS 656. 262(6)(d)

On review, SAIF contends that it never expressly denied the thoracic condition and, moreover,
that it did not de facto deny the omitted condition claim because it responded to the claim on January 10,
2000, within 30 days of the claim. According to SAIF, its response pursuant to ORS 656.386(1)(b)(B) and
656.262(6)(d) was such that no attorney fee should have been assessed. As support for its position, SAIF
cites Mary Egbert, 52 Van Natta 1457 (2000), and Latoy E. Hamilton, 51 Van Natta 724 (1999).

We do not decide whether SAIF initially denied the thoracic strain claim on the express ground
that the condition for which compensation was claimed was not compensable or otherwise did not give
rise to entitlement to any compensation. See ORS 656.386(1)(b)(A). That is, we agree with the AL] that
SAIF did not adequately respond within 30 days of the omitted condition claim and, therefore, that
SAIF's claim processing resulted in a "denied claim" under ORS 656.386(1)(b)(B). In reaching this
conclusion, we distinguish both Egbert and Hamilton.

ORS 656.386(1)(b)(B) provides that a "denied claim” is a claim for compensation made pursuant
to ORS 656.262(6)(d) to which the carrier does not respond within 30 days. ORS 656.262(6)(d) requires
that once the claimant has properly communicated an objection to any Notice of Acceptance, the carrier
has 30 days to respond. However, the statute does not require the carrier to accept or deny a condition
within 30 days of an objection, only that the carrier is obligated to revise or to "make other written
clarification in response.”

Here, claimant's attorney provided the proper written communication to SAIF. SAIF's claims
examiner responded as follows on January 10, 2001 to claimant's attorney's December 14, 2000 request
for acceptance of the thoracic strain:

"I am reviewing the issue and will contact you as soon as possible. Please note, I have a
call into your office to discuss [claimant's] claim. [ will be out of the office a few days
returning on January 16. I would appreciate your call as soon as possible on or after that
date.” (Ex. 39).

In Egbert, the claimant requested that the carrier accept shoulder conditions that were omitted
from its acceptance notice. Within 30 days of the claimant's request, the carrier responded in writing,
stating that it would be gathering information to determine compensability and that it would make a
decision by a certain date. The claimant contended that the carrier's letter did not qualify as a timely
response because it was neither an amendment of its acceptance nor a written clarification. We rejected
that contention and found that the carrier's response qualified as a "written clarification” under ORS
656.386(1)(b)(B). We further concluded that because the carrier's claim processing was timely, the
claimant's attorney was not entitled to an assessed attorney fee for prevailing over an alleged de facto
denial. 52 Van Natta at 1458. :

1 The request for acceptance of the thoracic sprain condition was made on December 14, 2000. The condition was
eventually accepted on March 12, 2001. (Ex. 15A).
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In Hamilton, we found no "denied claim" for purposes of ORS 656.386(1)(b)(B) because the
employer responded to the claimant's claim for compensation within the 30-day period. There, the
claimant requested acceptance of a "L5-S1 facet dysfunction, L5-S1 disk bulge/protrusion/herniation
condition” on June 12, 1998. In its July 10, 1998 response, the employer revised the notice of acceptance
(to include L5-S1 facet dysfunction) and clarified its position with regard to the disc diagnoses. The
employer asserted that the previously accepted disc bulge encompassed the disc protrusion diagnosis,
and explained that it was seeking further information from a physician regarding the disc herniation
diagnosis. Although the employer did not specifically accept a L5-S1 disc herniation as a distinct
condition until it received clarification from a physician, we held that its July 10, 1998 clarification and
response to the claimant's request complied with the processing requirements of ORS 656.262(6)(d) and
656.386(1)(b). 51 Van Natta at 725.

In this case, unlike Egbert (where the carrier responded in writing, stating that it would be
gathering information to determine compensability and that it would make a decision by a certain date),
SAIF did not state that it was gathering information, only that it was "reviewing the issue.”" Moreover,
SAIF did not state that it would make a decision on claimant's claim by a certain date. Therefore, in
contrast to our conclusion in Egbert, we find in this case that SAIF's January 10, 2001 response to
claimant's omitted condition claim does not constitute "written clarification" under ORS 656.262(6)(d).

In addition, we find Hamilton distinguishable. In that case, the employer asserted that the
previously accepted disc bulge encompassed the disc protrusion diagnosis and explained that it was
seeking further information from a physician regarding the disc herniation diagnosis. Here, in contrast,
SAIF made no assertion that its previous acceptance encompassed the thoracic strain condition or that it
was seeking further information from a physician.

Having reviewed SAIF's January 10, 2001 response, we agree with the ALJ that it was neither
directly responsive to the request for acceptance, nor was it definite about the information required to
make a determination of its liability. It also did not state a definite time in which it would make a
decision. Thus, we agree with the ALJ that SAIF's response does not constitute a "written clarification"
as required by ORS 656.262(6)(d). Because of this, we further conclude that there was a "denied claim”
for the purposes of ORS 656.386(1)(b)(B).

Because the thoracic claim was eventually accepted, and because there is no dispute that
claimant’s attorney was instrumental in obtaining a rescission of a denial prior to a decision by an AL]J,
the ALJ properly concluded that a reasonable attorney fee should be allowed under ORS 656.386(1).
Accordingly, we affirm.

ORDER

The ALJ's order dated May 25, 2001 is affirmed.

2 Claimant is not entitled to an attorney fee for services on review devoted to the attorney fee issue. See Dotson v.
Bohemia, Inc., 80 Or App 233 (1986).

Board Member Haynes concurring.

I agree that SAIF's January 10, 2001 response to claimant’s objection to its Notice of Acceptance
was insufficient written clarification under ORS 656.262(6)(d) and that, therefore, there was a "denied
claim” within the meaning of ORS 656.386(1)(b)(B). I write separately to summarize my understanding
of what constitutes a "written clarification" under ORS 656.262(6)(d) and to give carriers some guidance
so that they may know how to respond to objections to acceptance notices.

While the legislature has not provided a definition of what constitutes "written clarification,”
several cases, including this one, have explained what this Board requires from a carrier in order to
satisfy the statute. As this case illustrates, a carrier must do more than write a letter stating that it is
reviewing the issue and would like to discuss the matter. Under Mary Egbert, 52 Van Natta 1457 (2000),
and Latoy E. Hamilton, 51 Van Natta 724 (1999), a carrier may satisfy the requirement of "written
clarification” by stating in writing that it is gathering information to determine compensability, by giving
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a certain date by which a decision on acceptance or denial will be made, or by advising that a previous
acceptance has encompassed the condition for which an omitted-condition claim has been made. A
carrier may also assert that the claimed condition constitutes merely symptoms of the accepted
condition, rather than a separate medical condition or diagnosis. See Kris Henriksen, 51 Van Natta 401
(1999). Of course, the carrier may also simply issue a denial in response to the claim.

The point of these cases, I believe, is that the carrier's response must be directly responsive to a
claimant's request for acceptance. Here, because SAIF's response to claimant's omitted-condition claim
was insufficient under our cases to constitute "written clarification,” 1 agree with the lead opinion's
holding that SAIF denied the omitted-condition claim de facto. Thus, I also believe that the AL] properly
assessed an attorney fee under ORS 656.386(1).

November 5, 2001 Cite as 53 Van Naita 1477 (2001)

In the Matter of the Compensation of
VINCENT B. SWEENEY, Claimant
Own Motion No. 01-0287M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

Reviewing panel: Members Haynes and Biehl.

The SAIF Corporation has submitted a request for temporary disability compensation for
claimant's low back condition. Claimant's aggravation rights have expired. SAIF opposes the
authorization of the payment of temporary disability compensation, questioning whether claimant has
demonstrated that he was in the workforce.

We may authorize, on our Own Motion, the payment of temporary disability compensation
when there is a worsening of a compensable injury that requires either inpatient or outpatient surgery or
other treatment requiring hospitalization. ORS 656.278(1)(a). In such cases, we may authorize the
payment of compensation from the time the worker is actually hospitalized or undergoes outpatient
surgery. Id.

On June 28, 2001, claimant underwent a L5-S1 microdiscectomy. Thus, we conclude that
claimant's compensable condition worsened requiring surgery.

However, in order to be entitled to temporary disability compensation, a claimant must be in the
work force at the time of disability. SAIF v. Blakely, 160 Or App 242 (1999). A claimant is in the work
force at the time of disability if he or she is: (1) engaged in regular gainful employment; or (2) not
employed, but willing to work and is seeking work; or (3) not working but willing to work, and is not
seeking work because a work-related injury has made such efforts futile. Dawkins v. Pacific Motor
Trucking, 308 Or 254, 258 (1989).

With its recommendation form, SAIF submitted an August 24, 2001 medical report from Dr.
Johnson, claimant's treating physician, which demonstrates that claimant was in the work force at the
time of the current disability. Dr. Johnson reported that claimant was examined one-month following
his surgery and was doing well. He noted that claimant was not taking any pain medication and had
returned to work. Dr. Johnson further noted that claimant was "back at work already.” Finally, Dr.
Johnson noted that there was no specific work release, but that claimant "went back on his own accord.”

Based on the references included in Dr. Johnson's reports, (and in the absence of contrary
evidence), we are persuaded that claimant was in the work force at the time of his current worsening.
See Ralph A. Schultz, 52 Van Natta 762 (2000); John R. Kennedy, 50 Van Natta 837 (1998). Accordingly,
we authorize the reopening of claimant's claim for SAIF to provide temporary total disability
compensation beginning June 28, 2001, the date claimant was hospitalized for the proposed surgery.
When claimant is medically stationary, SAIF shall close the claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.
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In the Matter of the Compensation of
LYNDA L. BOSWELL, Claimant
WCB Case No. 00-07055
ORDER ON REVIEW
Charles L. Lisle, Claimant Attorney
Reinisch, MacKenzie, Healey, et al., Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Biehl. Member Biehl chose not to sign the
order.

The insurer requests review of Administrative Law Judge (AL]) Myzak's order that set aside its
partial denial of claimant's injury claim for a right knee condition. On review, the issue is
compensability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact."” We do not adopt the ALJ]'s "Finding of Ultimate Fact."

CONCLUSIONS OF LAW AND OPINION

Claimant compensably injured her back when she slipped and fell at work on August 2, 1999.1
(Ex. 7). A May 1, 2000 Notice of Closure closed the claim without an award of permanent disability.

In June 2000, claimant requested that the insurer amend its acceptance to include "injuries to the
lateral collateral and medial collateral ligamentous complexes of the right knee." (Ex. 69). The insurer
declined to accept those conditions. (Id.) Claimant requested a hearing.

The AL] found that claimant was a credible witness and determined that in the August 2, 1999
fall at work, claimant twisted her right knee under her left leg. The ALJ also determined that claimant
began to experience right knee pain upon her return to weight bearing work in October 1999. Relying
on the opinion of Dr. Malloy (attending physician), the ALJ concluded that claimant had established the
compensability of her right knee condition. Consequently, the ALJ set aside the insurer's partial denial
of the right knee condition.

Because of possible alternate causes for claimant's right knee condition, resolution of this matter
is a complex medical question that must be resolved by expert medical opinion. See Uris v. Compensation
Department, 247 Or 420 (1967).

On March 30, 2000, claimant was evaluated (at the insurer's request) by Drs. Scheinberg and
Denekas. Examination of claimant's right knee revealed: (1) a +1 effusion; (2) the right knee was
warmer than the left knee; and (3) a 5 degree loss of motion in extension. (Ex. 50-5; 50-6). Based on
claimant's history of a temporal relationship between the August 2, 1999 injury and the right knee pain
and swelling, Drs. Scheinberg and Denekas concluded that the August 2, 1999 work incident was the
major cause of claimant's right knee problem. (Exs. 50-7; 50-8).

Dr. Malloy, the attending physician, using a "check-the-box" form, concurred with the opinion
of Drs. Scheinberg and Denekas. (Ex. 54-2).

Later, Drs. Scheinberg and Denekas changed their opinion regarding causation. (Exs. 67; 68).
Claimant asserts that the doctors' change of opinion is not adequately explained, and thus their March
2000 opinion supports the compensability of claimant's right knee condition. We disagree.

Drs. Scheinberg and Denekas indicated that their March 2000 opinion had been based on a
mistaken understanding that claimant's knee pain began immediately following the August 1999 work
injury. (Exs. 70-11; 71-5; 71-6). According to Dr. Scheinberg, while "slip and fall" accidents can result
in damage to the ligaments of the knee, such injuries are associated with the immediate onset of knee
pain. (Ex. 71-5). He further indicated that there was "no way" the August 1999 work event could
account for claimant's knee pain, if the pain did not begin until three months later. (Ex. 71-8). Rather,
he opined that claimant's rheumatoid arthritis "would be the most likely cause” of such knee pain. (Id.)

1 The insurer accepted "contusion to buttocks and low back.” (Ex. 29).
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In their initial report dated March 30, 2000, Drs. Scheinberg and Denekas related claimant's right
knee condition to the August 2, 1999 work incident based on the temporal relationship between
claimant's right knee symptoms and the incident. In doing so, the physicians were not aware that
claimant's right knee symptoms began in October, two months after the August 1999 work incident.
After becoming aware of the correct history, Drs. Scheinberg and Denekas withdrew their opinion
relating the right knee condition to the August 1999 work incident.

Under such circumstances, the only opinion arguably supporting compensability is that of Dr.
Malloy. Dr. Malloy's concurrence with the March 2000 opinion of Drs. Scheinberg and Denekas was in
the form of a "check-the-box" type concurrence. Dr. Malloy did not offer any other explanation or
opinion regarding the cause of claimant's right knee condition. In light of its conclusory nature and its
apparent reliance on an inaccurate history, we conclude that Dr. Malloy's unexplained concurrence is
insufficient on its own to establish the compensability of claimant's right knee condition.2 See Blakely v.
SAIF, 89 Or App 653, 656, rev den 305 Or 972 (1988) (physician's opinion lacked persuasive force because
it was unexplained).

Consequently, based on this record, we conclude that claimant's right knee condition is not
compensable.

ORDER

The ALJ's order dated June 15, 2001 is reversed. The insurer's partial denial is reinstated and
upheld. The ALJ's attorney fee award is also reversed.

2 We need not determine whether a material contributing cause standard or the major contributing cause standard
applies to this claim. Under either standard, the medical evidence is insufficient to meet claimant's burden of proof.
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In the Matter of the Compensation of
LARRY L. KADEN, Claimant
WCB Case No. 00-08309
ORDER OF DISMISSAL
Jerry Keene, Defense Attorney

Reviewing Panel: Members Haynes and Biehl.
Claimant, pro se, requests review of Administrative Law Judge (ALJ) Otto's order that dismissed
his request for hearing. Contending that it did not receive timely notice of claimant's appeal, the self-

insured employer seeks dismissal of claimant's motion to dismiss. We grant the motion.

FINDINGS OF FACT

On May 1, 2001, the ALJ issued a Dismissal Order that dismissed claimant's request for hearing
for failure to appear at hearing. Copies of the ALJ]'s order were mailed to claimant, the employer, its
claim processing service and their attorney. The order contained a statement explaining the parties’
rights of appeal, including a notice that a request for review must be mailed to the Board within 30 days
of the ALJ's order and that copies of the request for review must be mailed to the other parties within
the 30-day appeal period.

On May 14, 2001, the Hearings Division received a letter from claimant that did not indicate that
copies were provided to the employer, its claim processor, or its attorney. The ALJ's order was neither
abated nor reconsidered.

Claimant's letter was eventually forwarded to the Board. The letter was treated as a request for
Board review. On October 29, 2001, the Board mailed its computer-generated letter to all parties
acknowledging claimant's letter as a request for review.
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On October 30, 2001, the employer moved to dismiss claimant's request for Board review. The
employer's counsel stated that the Board's acknowledgement letter represented the employer's first
notice of claimant's request for Board review.

CONCLUSIONS OF LAW AND OPINION

An ALJ's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. See ORS 656.289(3).
Requests for Board review shall be mailed to the Board and copies of the request shall be mailed to all
parties to the proceeding before the AL]. ORS 656.295(2).

Compliance with ORS 656.295 requires that statutory notice of the request be mailed or actual
notice be received within the statutory period. Argonaut Insurance Co. v. King, 63 Or App 847, 852
(1983). The failure to timely file and serve all parties with a request for Board review requires dismissal,
Mosley v. Sacred Heart Hospital, 113 Or App 234, 237 (1992), except that a non-served party's actual notice
of the appeal within the 30-day period will save the appeal. See Zurich Ins. Co. v. Diversified Risk
Management, 300 Or 47, 51 (1985); Argonaut Insurance Co. v. King, 63 Or App at 853.

Here, the 30th day after the AL]'s May 1, 2001 order was May 31, 2001. The record fails to
establish that the other parties to the proceeding before the AL] were provided with a copy, or received
actual knowledge, of claimant’s "request for review" within the statutory 30-day perlod Rather, based
on the employer's submission (Motion to Dismiss), the other parties' first notice apparently occurred
when its counsel received a copy of the Board's October 29, 2001 letter acknowledging claimant's

request for review. Under such circumstances, notice of claimant's appeal was untimely. Stella T.
Ybarra, 52 Van Natta 1252 (2000).

Consequently, we conclude that notice of clalmant s request was not provided to the other
parties within 30 days after the ALJ]'s May 1, 2001 order.? Therefore, we lack jurisdiction to review the
AL]J's order, which has become final by operation of law. See ORS 656.289(3); 656.295(2); Sherry A.
Gormes, on recon, 52 Van Natta 2022, 2023 (2000).

Finally, we are mindful that claimant has requested review without benefit of legal
representation. We further realize that an unrepresented party is not expected to be familiar with
administrative and procedural requirements of the Workers' Compensation Law. However, instructions
for requesting review were clearly stated in the ALJ's order. Moreover, we are not free to relax a

jurisdictional requirement. Alfred F. Puglisi, 39 Van Natta 310 (1987); Julio P. Lopez, 38 Van Natta 862
(1986).

Accordingly, the request for Board review is dismissed.

IT IS SO ORDERED.

1 For purposes of this review, we have assumed, without deciding, that claimant's letter to the AL]J constitutes a request
for Board review.

2 In the event that claimant can establish that he provided notice of his request for Board review to the other parties to
the proceeding within 30 days after the AL]'s May 1, 2001 order, he may submit written information for our consideration.
However, we must receive such written information in sufficient time to permit us to reconsider this matter. Because our authority
to reconsider this order expires within 30 days after the date of this order, claimant must file his submission as soon as possible.
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In the Matter of the Compensation of
ANITA DIAZ, Claimant
WCB Case Nos. 00-04188 & 00-01243
ORDER ON REVIEW
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant, pro se, requests review of Administrative Law Judge (AL]) Hazelett's order that: (1)
affirmed an Order on Reconsideration that awarded no unscheduled permanent disability for claimant's
lumbar strain condition; and (2) upheld the insurer’s denial of claimant's claims for L3-4 and L5-51 disc
bulges, cervical and thoracic sprain/strains, right shoulder post traumatic arthropathy, and mild right
temporomandibular joint syndrome. Claimant also requests an opportunity to present witnesses. We
treat claimant's request as a motion to remand. On review, the issues are extent of unscheduled
permanent disability, compensability, and remand. 1

We adopt and affirm the AL]J's order with the following supplementation.

We may remand a case to the AL] for further evidence taking if we determine that the case has
been improperly, incompletely or otherwise insufficiently developed. ORS 656.295(5). Remand is
appropriate upon a showing of good cause or other compelling basis. Kienow’s Food Stores v. Lyster, 79
Or App 416 (1986). In addition, to merit remand for consideration of additional evidence, it must be
clearly shown that material evidence was not obtainable with due diligence at the time of the hearing.
Compton v. Weyerhaeuser Co., 301.Or 641 (1986); Bernard L. Osborn, 37 Van Natta 1054, 1055 (1985), aff'd
mem, 80 Or App 152 (1986). '

We conclude that claimant has not established that additional testimony was unobtainable with
due diligence at the time of the hearing. In this regard, we note that claimant’s attorney mentioned the
possibility of witnesses other than claimant testifying, specifically claimant's family members who were
present. However, this testimony was never offered. No objection was made to the closure of the
record and there was no request for a continuance to obtain testimony. Moreover, lay witness testimony
would not likely alter our decision on the merits, because the extent of permanent disability and
compensability issues require expert evidence for their resolution. Accordingly, we deny the motion for
remand. See Philip G. Michael, 46 Van Natta 519 (1994).

ORDER

The ALJ's order dated April 10, 2001 is affirmed.

1 We note that claimant is unrepresented. Because she is unrepresented, she may wish to consult the Workers'
Compensation Ombudsman, whose job it is to assist injured workers in workers' compensation matters. She may contact the
Workers' Compensation Ombudsman at (503) 378-3351 or 1-800-0927-1271 (V/TTY) (within the State of Oregon), or write to:

Workers' Compensation Ombudsman
Dept. of Consumer & Business Services
350 Winter St. NE, Room 160

Salem OR 97301-3878
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In the Matter of the Compensation of
JOSE DE LA TORRE, Claimant
WCB Case No. 00-05548
ORDER ON REVIEW
Mitchell & Guinn, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Menashe's order that: (1) upheld
the SAIF Corporation's denial of his injury claim for L4-5 and L5-51 herniated discs; and (2) declined to
award additional temporary disability. Claimant requests remand for the submission of an additional
medical report. On review, the issues are remand, compensability and temporary disability.

We adopt and affirm the ALJ's order with the following supplementation. We write only to
address claimant's request for remand for consideration of a July 5, 2001 MRI report that purportedly
shows a "rent” or tear in his annulus at the 15-51 disc.] Claimant contends that the MRI was not
obtainable at the time of the hearing and the evidence is reasonably likely to affect the outcome of his
case "since no physician provided an opinion based on the existence of a torn annulus that might have
contributed to claimant’s herniated disc condition.” (Claimant's br at 3).

We may remand to the AL]J if we find that the case has been "improperly, incompletely or
otherwise insufficiently developed[.]" ORS 656.295(5); see Bailey v. SAIF, 296 Or 41, 45 n 3 (1983) (Board
has no authority to consider newly discovered evidence). There must be a compelling reason for
remand to the ALJ for the taking of additional evidence. SAIF v. Avery, 167 Or App 327, 333 (2000). A
compelling reason exists when the new evidence (1) concerns disability; (2) was not obtainable at the
time of the hearing; and (3) is reasonably likely to affect the outcome of the case. Id.; Compton v.
Weyerhaeuser Co., 301 Or 641, 646 (1986).

Here, claimant's July 5, 2001 MRI report fits the first criteria in that it concerns his disability.
Nevertheless, even if we assume that the report at issue was not "obtainable" at hearing, we find that,

for the following reasons, the report offered by claimant is not reasonably likely to affect the outcome of
the case. -

SAIF correctly asserts that there is no medical evidence that indicates that any "rent" or tear in
the annulus of claimant's L5-S1 disc was related to the January 3, 2000 work injury. To the contrary,
Dr. Farris explained that annular fissures are common and are part of the degenerative process. (Ex. 57-
27).  She also testified that a ruptured annulus would not cause irritation because it was not near
enough to the nerve root to irritate it. (Id.) Similarly, although Dr. Seres reported there was a
possibility of an annulus tear at L4-5 (rather than L5-S1), he said that could be degenerative in nature.
(Ex. 59-11). We conclude that claimant's proposed evidence is not reasonably likely to affect the
outcome of the case. Consequently, we find no compelling reason to remand.

ORDER

The ALJ's order dated May 25, 2001 is affirmed.

T We note that claimant did not submit a copy of the July 5, 2001 MRI report for purposes of our review concerning the
remand issue.
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In the Matter of the Compensation of
RICHARD E. HALFERTY, Claimant
WCB Case No. 00-08751
ORDER ON REVIEW
Fox & Olson, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Biehl, Bock, and Haynes. Member Haynes dissents.

The SAIF Corporation requests review of Administrative Law Judge (AL]) Thye's order that
affirmed an Order on Reconsideration that awarded 21 percent (31.5 degrees) scheduled permanent
disability for loss of use or function of the left leg. On review, the issue is extent of scheduled
permanent disability.

We adopt and affirm the AL]'s order with the following supplementation.

On May 13, 1999, claimant fractured his left leg and suffered a crush injury to his left foot.
SAIF accepted left tibial and fibular disphyseal fractures with dorsal angulation, and a crush injury of
the left foot. (Exs. 8, 13).

A May 23, 2000 Notice of Closure awarded 5 percent scheduled permanent disability for loss of
use or function of claimant's left foot, based on decreased sensation. (Ex. 20). Claimant requested
reconsideration, arguing that he had a leg length disparity. (Ex. 21). Dr. Sacamano performed a
medical arbiter examination on September 7, 2000. (Ex. 23).

An October 19, 2000 Order on Reconsideration awarded a total of 21 percent (31.5 degrees)
scheduled permanent disability for loss of use or function of the left leg. Among other things, the
award included a 5 percent value for leg length discrepancy pursuant to OAR 436-035-0230(2).1 (Ex. 27-
4). SAIF requested a hearing.

The ALJ relied on the medical arbiter evaluation and determined that claimant had a 3/8 inch
loss of length of the left tibia as a result of the compensable injury. Applying OAR 436-035-0230(2), the
ALJ concluded that claimant was entitled to 5 percent for loss of leg length as a result of the injury.
Consequently, the AL]J affirmed the Order on Reconsideration.

On review, SAIF contends that the ALJ erred by concluding that OAR 436-035-0230(2) did not
require that the shortened leg be shorter than the contralateral leg. In support of its position, SAIF
asserts that WCD Bulletin 239 requires a comparison between the injured shortened leg and the
uninjured contralateral leg. For the reasons set forth below, we disagree with SAIF's contention.

WCD Bulletin 239 is intended for use by physicians. (Bulletin No. 239, p 1). Its purpose is to
explain to physicians what medical information is needed for disability. (Id.) Unlike OAR chapter 436,
division 035, the purpose of Bulletin 239 is not to establish standards for rating permanent disability.
OAR 436-035-0002. Consequently, contrary to SAIF's assertion, a worker's disability is established by
application of OAR chapter 436, division 035, not application of Bulletin 239.2

Moreover, we note that while Bulletin 239 (in the general provisions section) expressly asks the
evaluating physician to report "range of motion" or "grade of laxity" in the contralateral joint, Bulletin
239 does not expressly request the reporting of contralateral leg measurements in the specific section
dealing with "leg length discrepancy." (Bulletin No. 239, p. 6 & A-3). Therefore, even if Bulletin 239

T The only dispute at hearing and on review pertains to the 5 percent award for a leg length discrepancy.

2 Citing Jenna Larson, 48 Van Natta 1278 (1996), SAIF asserts that Bulletin 239 has "the force of law." In Larson, the issue
was whether a specific bulletin of the Director should have been promulgated as a rule under the APA. Larson was not a
"disability standards” case. Consequently, Larson is distinguishable. Moreover, pursuant to ORS 656.283(7) and 656.295(5) the AL]
and Board are mandated to apply the "standards.” Bulletin 239 is not the "standard.”

S ]
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established the standards for rating disability, the express language of Bulletin 239 does not require that
leg length discrepancy be determined by comparison to the contralateral leg. In the absence of such an
express requirement, we decline SAIF's invitation to insert such a requirement into Bulletin 239.3

Accordingly, we conclude that claimant was entitled to as percent value for leg length
discrepem(:y.4

Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4) and applying them to this case, we find that a
reasonable fee for claimant's attorney's services on review is $1,000, to be paid by SAIF. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The AL]J's order dated April 3, 2001 is affirmed. For services on review, claimant is awarded a
$1,000 attorney fee, payable by SAIF.

3 We also note that the medical arbiter expressly reported claimant's right tibeal plateau (contralateral leg) measured 16-
3/8 inches while claimant's left tibeal plateau measured 16 inches. (Ex. 23-4). Thus, the medical arbiter apparently did compare
claimant's injured left leg to his uninjured right leg. Consequently, even if we interpreted Bulletin 239 as SAIF suggests, we would
still conclude that claimant is entitled to a 5 percent value for leg length discrepancy.

4 we disagree with SAIF's assertion that the ALJ's decision is inconsistent with Joslin A. Mclntosh, 46 Van Natta 2445
(1994). In that case, the claimant argued that she had sustained a shortening of the left femoral neck, which necessarily resulted in
an overall shortening of the left leg, and she asserted that the impairment was not covered by the standards. We were not
persuaded that the claimant had a shortening of the left femoral neck. We referred to a medical opinion that said “[t]here is slight
shortening of the femoral neck, but this may be rotational projection also.” Nevertheless, the same physician found that the
claimant's leg lengths were equal at 37-1/2 inches. Under those circumstances, we were not persuaded that the claimant was
entitled to a rating for length discrepancy of the injured leg. In addition, we found that, even assuming that the claimant had a
shortened femoral neck, such impairment was addressed by former OAR 436-35-230(2) and, therefore, remand under ORS
656.726(3)(f)(C) was not warranted.

Unlike Mcintosh, where we were not persuaded that the claimant had a shortening of the left femoral neck, we find that
the medical arbiter's report persuasively establishes that claimant has a 3/8 inch shortening of the left tibial shaft. Indeed, the AL]J
expressly found that SAIF did not dispute that claimant lost 3/8 inch from his tibial shaft as a result of his injury. On review, SAIF
does not contend otherwise. ’

Board Member Haynes dissenting.

The majority rejects SAIF's argument that WCD Bulletin 239 requires a comparison between the
injured shortened leg and the uninjured coritralateral leg and it affirms the ALJ's conclusion that
claimant was entitled to a 5 percent scheduled disability award for loss of leg length. Although I agree
that SAIF's argument concerning Bulletin 239 is not persuasive, I rely on a different reasoning.
Furthermore, I disagree with the majority's conclusion that claimant's shortening of the left tibial shaft is
ratable under OAR 436-035-0230(2). 1 offer the following alternative analysis.

The ALJ concluded that claimant was entitled to 5 percent for loss of leg length as a result of the
injury. The AL] reasoned that the leg length measurement requirements in Workers' Compensation
Division (WCD) Bulletin 239 were inconsistent with OAR 436-035-0230(2). The ALJ found that the
discrepancy occurred as a result of claimant's fractured tibia, and the loss of length was in the foot, not
the "leg" as defined in OAR 436-035-0130. Nevertheless, the AL] determined that OAR 436-035-0230(2)
indicated that a length change due to the injury, whether a result of injury to the upper or lower leg, is
entitled to a permanent disability award (assuming it is 1/4 inch or greater), and the rule did not require
a comparison with the contralateral leg.

SAITF argues that the AL]J erred in finding that claimant was entitled to a scheduled permanent
disability award of 5 percent for a leg length discrepancy. According to SAIF, because the medical
evidence indicates that claimant's leg lengths are symmetrical, when measured consistent with Bulletin
239, claimant is not entitled to an award for leg length discrepancy.
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Dr. Sacamano performed a medical arbiter examination on September 7, 2000. He measured
claimant's leg lengths, explaining: "Leg lengths are symmetrical, measured from the anterior spine to
the medial malleolus, but the tibial measurement from the medial malleolus to the medial tibial plateau
is 16-3/8 inches right and 16 inches left." (Ex. 23-4). He diagnosed, among other things,
"(plosttraumatic shortening, left tibia, secondary to [left fracture of tibia and fibula shaft diaphysis]."
(Ex. 23-5). In response to the question that asked him to "[d]escribe any leg length discrepancies in
inches from the anterior superior iliac spine to the distal medial malleolus[,]" Dr. Sacamano responded:
"There is leg length discrepancy, with 3/8-inch shortening of the left tibial shaft.” (Ex. 23-7).

On September 18, 2000, an Appellate Review Specialist wrote to Dr. Sacamano, asking for
clarification:

"Please clarify why the worker's overall leg lengths are equal when the worker has a
shortened tibia. Does the worker have a leg length discrepancy as described in the
attached copy of OAR 436-035-0230(1)? Please confirm that the measurements for leg
length were taken from the anterior superior iliac spine to the distal medial malleolus.”
(Ex. 24; emphasis in original).

On September 18, 2000, Dr. Sacamano responded:

"The greater the distance of measurement, the more variables affect the value; i.e.,
femoral lengths, pelvic asymmetry, et cetera. The reported 3/8" discrepancy is due to
the work injury.” (Ex. 25).

The question is whether claimant's situation is addressed by the standards for rating permanent
disability. I begin by reviewing the pertinent statute and rules. ORS 656.214(2) provides, in part:

"When permanent partial disability results from an injury, the criteria for the rating of
disability shall be permanent loss of use or function of the injured member due to the
industrial injury. The worker shall receive $454 for each degree stated against such
disability in subsections (2) to (4) of this section as follows.

Tk x % % *

"(c) For the loss of one leg, at or above the knee joint, 150 degrees, or a proportion
thereof for losses less than a complete loss. '

"(d) For the loss of one foot, 135 degrees, or a proportion thereof for losses less than a
complete loss.”

Thus, ORS 656.214(2)(c) provides that the loss of a "le%" is at or above the knee joint. OAR 436-
035-0130(1) provides that the "leg" begins with the femoral' head and includes the knee joint. In
contrast, OAR 436-035-0130(2) provides that the "foot" begins just distal to the knee joint and extends
just proximal to the metatarsophalangeal joints of the toes.

OAR 436-035-0230(2) provides, in part:

"The following ratings are for length discrepancies of the injured leg. However, loss of
length due to flexion/extension deformities are excluded. The rating is the same
whether the length change is a result of an injury to the foot or to the upper leg[.]"

The rule provides an impairment value of 5 percent for a 1/4 to 1/2 inch "leg" discrepancy.

Here, the WCD medical arbiter questions provided to Dr. Sacamano asked him to "[d]escribe
any leg length discrepancies in inches from the anterior superior iliac spine to the distal medial
malleolus.” (Ex. 22-2). The medical arbiter questions noted that "[o]nly those methods described in the
AMA's Guides to the Evaluation of Permanent Impairment, 3rd Edition (Revised), copyright 1990 and
Director's Bulletin 239 may be used to measure and report impairment.” (Ex. 22-3).

1 “Femoral” relates to the femur or thigh. Stedman's Electronic Medical Dictionary, v. 4.0 (1998).
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I first address SAIF's argument that, because the medical evidence indicates that claimant's leg
lengths are symmetrical, when measured consistent with Bulletin 239, claimant is not entitled to an
award for leg length discrepancy.

The Director's Bulletin 239 provides that leg length discrepancy is measured "in inches from the
anterior superior iliac spine to the distal medial malleolus.” WCD Bulletin 239, at 15 (July 15, 1998).
The "anterior superior iliac spine” is defined as the "anterior extremity of the iliac crest, which provides
attachment for the inguinal ligament and the sartorius muscle.” Stedman’s Electronic Medical Dictionary,
v.4.0 (1998); see SAIF v. Calder, 157 Or App 224, 227 (1998) (Board may rely on medical dictionaries to
define medical terms). "lliac" pertains to the "ilium," which is "broad, flaring portion of the hip bone,
distinct at birth but later becoming fused with the ischium and pubis; it consists of a body, which joins
the pubis and ischium to form the acetabulum and a broad thin portion, called the ala or wing." Id.
"Medial malleolus" is defined as "the process at the medial side of the lower end of the tibia, forming
the projection of the medial side of the ankle." Id. "Tibia" is the "medial and larger of the two bones of
the leg, articulating with the femur, fibula, and talus[,]" or the shin bone. Id. "Distal" is "[s]ituated
away from the center of the body, or from the point of origin; specifically applied to the extremity or
distant part of a limb or organ.” Id.

Thus, based on the medical dictionary definitions, WCD Bulletin 239 requires leg length
discrepancy to be measured from the "anterior superior iliac spine,” which is essentially the iliac crest or
hip bone, to the "distal medial malleolus,” which is at the lower end of the tibia (shinbone), by the
ankle. That measurement, however, is inconsistent with ORS 656.214(2)(c), which provides that the loss
of a "leg" is at or above the knee joint, and OAR 436-035-0130(1), which provides that the "leg" begins
with the femoral head and includes the knee joint.

Because the measurements in WCD Bulletin 239 for leg length discrepancy are inconsistent with
ORS 656.214(2)(c) and OAR 436-035-0130(1), I am not persuaded by SAIF's argument that relies on
Bulletin 239.

The WCD medical arbiter questions noted that the methods described in the "AMA's Guides to
the Evaluation of Permanent Impairment, 3rd Edition (Revised), copyright 1990" may also be used to
measure and report impairment. (Ex. 22-3). OAR 436-035-0007(7) provides that "[e]xcept as otherwise
required by these rules, methods used by the examiner for making findings of impairment shall be the
methods described in the AMA Guides to the Evaluation of Permanent Impairment, 3rd Edition, Rev.
1990, and shall be reported by the physician in the form and format required by these rules.” (Bold in
original). However, the AL] found, and I agree, that the 3rd edition of the "AMA Guides" did not
include a guideline for measuring loss of leg length.2

[ turn to the administrative rules to determine if claimant is entitled to a rating for the
undisputed 3/8 inch shortening of his left tibial shaft. OAR 436-035-0230(2) provides, in part:

"The following ratings are for length discrepancies of the injured leg. However, loss of
length due to flexion/extension deformities are excluded. The rating is the same
whether the length change is a result of an injury to the foot or to the upper leg[.]"

Although OAR 436-035-0230(2) provides that the length change may be the "result” of an injury to the
foot or to the upper leg, the rule expressly provides that the ratings are "for length discrepancies of the
injured leg." (Emphasis supplied). That rule provides ratings for length discrepancies of the injured
“leg,” but it does not define "leg." As discussed above, ORS 656.214(2)(c) provides that the loss of a
‘leg" is at or above the knee joint, and OAR 436-035-0130(1) provides that the "leg" begins with the
femoral head and includes the knee joint. In contrast, under OAR 436-035-0130(2), the "foot" is
measured from the knee joint to the toes. Thus, OAR 436-035-0230(2) provides a rating for length
discrepancies of the femoral head to the knee joint only, not for any length discrepancies of the "foot.”

2 note that the 4th edition of the "AMA Guides” includes a section on limb length discrepancy, but it does not apply
here and, in any event, is not particularly helpful to this case. The 4th edition provides, in part:

"Measuring lower-extremity length by tape measure, or determining the iliac crest level when the subject is standing has
at least a 0.5- to 1-cm variance and is difficult in a patient with pelvic angulation, knee flexion contracture, or significant
ankle edema. For this reason, teleroentgenography is recommended for estimating these impairments, which are
classified in Table 35 * * *."
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Although Dr. Sacamano found that claimant’s leg lengths were symmetrical, when measured
from the anterior spine to the medial malleolus (Ex. 23-4), that measurement is inconsistent with the
"leg,” as defined in ORS 656.214(2)(c) and OAR 436-035-0130(1). Based on my interpretation of OAR
436-035-0230(2), there is no evidence that claimant has a 'leg" length discrepancy that is ratable pursuant
to that rule. Consequently, the majority errs by affirming the AL]J's order. I dissent.

November 8§, 2001 Cite_as 53 Van Natta 1487 (2001) -

In the Matter of the Compensation of
LYNN A. WOLFER, Claimant
WCB Case No. 01-00610
ORDER ON REVIEW
Martin J. McKeown, Claimant Attorney
Alice M. Bartelt (Saif), Defense Attorney

Reviewing Panel: Members Biehl and Haynes.
- The SAIF Corporation requests review of Administrative Law Judge (ALJ]) Mongrain's order that
increased claimant's unscheduled permanent disability award for a cervical condition from 25 percent (80
degrees), as awarded by an Order on Reconsideration, to 29 percent (92.8 degrees). On review, the

issue is extent of unscheduled permanent disability. We reverse.

FINDINGS OF FACT

We adopt the ALJ's "Findings of Fact," except for the "Ultimate Findings of Fact."

CONCLUSIONS OF LAW AND OPINION

Claimant injured his neck at work on November 5, 1999. Dr. Gallo performed a C5-6
laminectomy/discectomy on January 12, 2000. Claimant's claim was closed by a Notice of Closure that
awarded 25 percent unscheduled permanent disability for claimant's cervical condition, based in part on
July 17, 2000 reduced range of motion findings ratified by Dr. Gallo.

Claimant requested reconsideration and Dr. Cronin performed a medical arbiter's examination.
He measured claimant's cervical range of motion as follows: 20 degrees flexion, 38 degrees extension,
34 degrees right lateral flexion, 58 degrees right - rotation, and 64 degrees left rotation. (Ex. 9-1).

Dr. Cronin questioned the validity of these measurements because claimant's motion was
significantly more restricted than the prior measurements indicated and "[a] single mid to low cervical
disc level is responsible for only a small amount of motion." (Id. at 2). Further reasoning that
claimant's range of motion was "significantly more limited than I would expect to see based on a single
level disc herniation successfully treated," Dr. Cronin opined that 50 percent of claimant's reduced range
of motion was due to his accepted condition and 50 percent was related to his preexisting C6-7
degenerative disease. (Id. at 3).

Based on Dr. Cronin's report, a December 22, 2000 Order on Reconsideration affirmed the
Notice of Closure's award of 25 percent unscheduled permanent disability. Claimant requested a
hearing.

The ALJ found Dr. Cronin's "50% reduction" to claimant's range of motion measurements
“inappropriately arbitrary,” and concluded that the measurements should be rated at "full value."l SAIF
requested Board review.

T The ALJ found no evidence that range of motion like claimant’s "never occurs with a single level disc herniation" and
no evidence that claimant had cervical complaints or diminished range of motion before his work injury. Further finding that Dr.
Cronin did not explain where he "came up with the 50 percent reduction figure,” the ALJ concluded that the reduction was
inappropriately arbitrary. We disagree, as explained herein.
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The sole issue on review is the proper rating for claimant's cervical impairment--specifically, his
range of motion. We reinstate the Order on Reconsideration award, based on the following reasoning.

For the purpose of rating permanent disability, only the opinions of claimant's attending
physician at the time of claim closure, or any findings with which he or she concurred, and the medical
arbiter's findings, if any, may be considered. See ORS 656.245(2)(b)(B), ORS 656.268(7); Tektronix, Inc. v.
Watson, 132 Or App 483 (1995); Koitzsch v. Liberty Northwest Ins. Corp., 125 Or App 666 (1994). On
reconsideration, where a medical arbiter is used, impairment is established by the medical arbiter, except
where a preponderance of medical opinion establishes a different level of impairment. OAR 436-035-
0007(14). This "preponderance of the evidence" must come from the findings of the attending physician
or other physicians with whom the attending physician concurs. Koitzsch v. Liberty Northwest, 125 Or
App at 670.

In SAIF v. Alton, 171 Or App 491 (2000), the court explained claimant's burden of proof in the
context of establishing entitlement to permanent disability benefits, citing ORS 656.266. The court also
noted that the claimant must meet his or her burden by a preponderance of the medical evidence. Id. at
497. In explaining this standard, the court relied on OAR 436-035-0005(10) and ORS 656.005(19) and
concluded that “[t]hose provisions indicate that, in order for a workers' compensation claimant to meet
the applicable burden of proof, the evidence put forth by the claimant ordinarily must be composed of
express findings, opinions, and reasoning of the treating physicians or medical arbiters.” Id. at 498
(citations omitted).

The Alton court agreed with the general proposition that "experts generally need not express
themselves with particular word choices,” i.e., experts need not use "magic words.” Id. at 502 fn 6
(citation omitted). However, the court explained:

"That does not mean [] that the Board's factfinding role extends to supplying a medical
opinion when the substance of the opinion is significantly in doubt because of the
expert's failure to articulate it. See SAIF v. Calder, 157 Or App 224, 228 * * * (1998) ('The
Board is not an agency with specialized medical expertise entitled to take official notice
of technical facts within its specialized knowledge."); Rolfe v. Psychiatric Security Review
Board, 53 Or App 941, 951 * * *, rev den 292 Or 334 * * * (1981) ('It is one thing,
however, to say that an agency may employ its experience and expertise to evaluate and
understand evidence and quite another to allow it to use its special knowledge as a
substitute for evidence presented at a hearing.'). The fact remains that, in the workers'
compensation area, the legislature expressly requires compensability and extent
determinations to be made based on preponderant medical evidence. To meet that standard,
a medical opinion must be expressed by the medical expert, even if less-than-artfully,
rather than divined by the factfinder. See generally Uris v. State Compensation Department,
247 Or 420, 424 * * * (1967) (endorsing the 'settled rule’ that where a worker's injuries
are of such character as to require skilled and professional persons to determine the
cause and extent thereof, the question is one of science and must necessarily be
determined by testimony of skilled, professional persons). We endorse no more liberal
standard of proof or liberal view of the Board's factfinding role in these cases.” Id.
(emphasis in original).

As noted in Alton, the Board is not an agency with specialized medical expertise and our
findings must be based on a preponderance of medical evidence in the record. Id. at 497; Calder, 157 Or
App at 228. We may not reach medical conclusions on our own, absent such evidence. Benz v. SAIF,
170 Or App 22, 26 (2001); see Leora Mitchell, 53 Van Natta 1018, 1022 (2001). Based on these principles,
we reach the following conclusions.

First, we rely on the medical arbiter's opinion, because there is no preponderance of medical
evidence establishing a different level of impairment.2 Second, based on the arbiter's uncontradicted

2 In fact, Dr. Cronin’s opinion regarding the contribution of claimant's noncompensable preexisting degeneration is
uncontradicted.
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opinion, we'find that only 50 percent of claimant's diminished cervical range of motion results from his
compensable condition. Consequently, claimant's cervical impairment is properly rated based on 50
percent of the medical arbiter's measurements and we reinstate the Order on Reconsideration to that
effect. See Javier Urzua, 53 Van Natta 648 (2001) (impairment not rated where attending physician and
medical arbiter found it nonexistent or inconsistent with work injury).

ORDER
The AL]J's order dated June 29, 2001 is reversed. The Order on Reconsideration's award of 25

percent (80 degrees) unscheduled permanent disability is affirmed. The ALJ's "out-of-compensation”
attorney fee award is reversed.

November 8, 2001 Cite as 53 Van Natta 1489 (2001)

In the Matter of the Compensation of
RICHARD L. MINARD, Claimant
WCB Case No. 00-06656
ORDER ON REVIEW
Mitchell & Guinn, Claimant Attorney
David L. Jorling, Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich chose
not to sign the order..

Claimant requests review of Administrative Law Judge (AL]) Menashe's order that upheld the
self-insured employer's denial of claimant’'s occupational disease claim for a bilateral carpal tunnel
syndrome condition. On review, the issue is compensability.

We adopt and affirm the AL]'s order. See Yung Thompson, 50 Van Natta 2401 (1998) (although
doctor supporting claim weighed the claimant's susceptibility, he did not explain why work contributed
more to the claimant's condition); see also Cresencia Green, 50 Van Natta 47 (1998) (where persuasive
medical evidence indicated that the claimant's anatomy amounted to a predisposition that contributed to
her condition, it was a "preexisting condition" under ORS 656.005(24)).

ORDER

The AL]J's order dated June 18, 2001 is affirmed.
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In the Matter of the Compensation of
NORVIN R. ZACARIAS, Claimant
WCB Case No. 00-01248
ORDER ON RECONSIDERATION
Willner, Wren, et al., Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

On October 10, 2001, we abated our September 10, 2001 order that adopted and affirmed the
Administrative Law Judge's order upholding the SAIF Corporation's denial of claimant's occupational
disease claim for a right indirect inguinal hernia condition. We took this action to consider claimant's
motion for reconsideration. Having received SAIF's response, we proceed with our reconsideration.

The ALJ upheld SAIF's denial of claimant's hernia claim, finding that this was an occupational
disease claim involving a preexisting congenital defect (and, quite likely, a preexisting hernia) that
"combined” with claimant's work activities. The ALJ then reasoned that, under those circumstances,
claimant had to prove that his work activities were the major contributing cause of the "combined
condition” and of a pathological worsening of the preexisting disease. See ORS 656.802(2)(b). The ALJ
then focused on claimant's argument that only an examining physician, Dr. Heinonen, properly
analyzed the claim as one for an occupational disease and that his deposition testimony supported
compensability.

The AL] rejected claimant's argument, finding that, even if all other medical evidence was
disregarded, Dr. Heinonen's opinion was not sufficient to satisfy claimant’s burden of proof. In so
doing, the AL] stated that: "Ultimately, Dr. Heinonen cannot state for sure when the hernia developed,

but as I view his opinion, he feels it is more likely than not that it preexisted claimant’'s employment.”
(O&O p. 5).

Claimant contends that the AL]J's finding that claimant had a preexisting hernia was not
supported by Dr. Heinonen's testimony.1 Thus, claimant asserts that he does not have to prove

compensability of his occupational disease claim under the more stringent requirements of ORS
656.802(2)(b).

Having reviewed this record once more, we conclude that the AL] correctly determined that
claimant's hernia probably preexisted his employment. Dr. Heinonen testified that claimant's hernia
had been there "a long time." (Ex. 12-18). At another point, Dr. Heinonen stated:

"I mean I'm not trying to be argumentative, but I mean he could have had this for ten
years. | mean here's a man who has had a huge inguinal hernia for probably a long
period of time and he doesn’t go to a doctor. He could have had a small hernia for ten
years * * *." (Ex. 12-13).

Viewing Dr. Heinonen's testimony as a whole, we agree with the ALJ's finding that claimant's
hernia probably preexisted his employment. Regardless, however, of whether that is, in fact, true, the
medical evidence, not only from Dr. Heinonen, but from other physicians as well, support the ALJ's
finding that claimant had a preexisting congenital defect. (Exs. 9-1, 9-2, 12-10, 12-15, 12-22, 12A-2, 13-
2). Moreover, the medical evidence establishes that this preexisting condition combined with claimant’s
work activities to produce the inguinal hernia. (Exs. 9-1, 11-3, 12-15). Thus, the AL]J correctly concluded
that there was a "combined condition,” even assuming that the inguinal hernia did not preexist
claimant's employment. Under such circumstances, we find that the AL] properly applied the

1 Noting that claimant had not submitted an appellant's brief on review, SAIF moves to strike claimant's request for
reconsideration on the grounds that the reconsideration request amounts to an appellant's brief in "disguise” that should not be
considered by the Board. We deny SAIF's motion. A party is allowed to request reconsideration of a Board order. Accordingly,
we have considered claimant's arguments regarding the alleged defects in our order that adopted and affirmed the ALJ's order.
See Dan A. Sturtevant, 49 Van Natta 1482 (1997).
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compensability standards of ORS 656.802(2)(b). When those standards are applied, we are not
persuaded that claimant established a compensable occupational disease claim because Dr. Heinonen did
not opine that work activity was the major contributing cause of the "combined condition" or of a
pathological worsening of the preexisting disease. (Ex. 12-16, 17).

Accordingly, on reconsideration, as supplemented herein, we adhere to and republish our
September 10, 2001 order. The parties' rights of appeal shall begin to run from the date of this order.

IT IS SO ORDERED.

November 9, 2001 Cite as 53 Van Natta 1491 (2001)

In the Matter of the Compensation of
JEFFERY D. WETMORE, Claimant
WCB Case No. 00-05901
ORDER ON REVIEW
James W. Moller, Claimant Attorney
Wallace, Klor & Mann, Defense Attorney
G. Joseph Gorciak III, Defense Attorney

Reviewing Panel: Members Haynes and Biehl.

The insurer requests review of those portions of Administrative Law Judge (AL]) Peterson's
order that: (1) set aside its denial of claimant's aggravation claim for a low back condition; and (2) set
aside its denial of claimant's injury claim for bulging discs at L4-5 and L5-S1. In his brief, claimant
argues that the ALJ should not have considered Exhibit 33 as prima facie evidence. On review, the issues
are evidence, aggravation and compensability.

We adopt and affirm the ALJ's order with the following changes and supplementation. In the
last paragraph beginning on page 1 and continuing on page 2, we replace the fourth sentence with the
following:

"Claimant was found to be medically stationary on August 6, 1999 and he was released
to regular work. (Ex. 6). His treating physician at the time found no permanent
impairment. (Id.)"

After the second full paragraph on page 2, we add the following paragraph:

“In July 2000, Drs. Schilperoort and Williams examined laimant on behalf of the insurer.
(Ex. 33). They found that claimant's lumbar strain had resolved. (Ex. 33-6, -7). Their
only explanation for claimant's continued pain was that his preexisting degenerative
changes were symptomatic. (Ex. 33-6)."

In the last sentence beginning on page 2, we change the sentence to refer to "Drs. Schilperoort
and Williams."

Evidence

Relying on OAR 438-007-0005(3), claimant argues that the AL] should not have considered
Exhibit 33, a report from Drs. Schilperoort and Williams, as prima facie evidence of the opinions
contained therein. '

ORS 656.283(7) provides that an ALJ is "not bound by common law or statutory rules of
evidence * * * and may conduct a hearing in any manner that will achieve substantial justice." The
statute has been interpreted to give ALJ's broad discretion in admitting evidence. See, e.g, Brown v.
SAIF, 51 Or App 389, 394.(1981). We review the AL]J's evidentiary ruling for abuse of discretion. Rose
M. LeMasters, 46 Van Natta 1533 (1994), aff'd mem LeMasters v. Tri-Met, Inc., 133 Or App 258 (1995).

OAR 438-007-0005(3) provides, in part:
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"Medical, surgical, hospital and vocational reports offered by the insurer or self-insured
employer will also be accepted as prima facie evidence provided the insurer or self-
insured employer agrees to produce the medical and vocational expert(s) for cross-
examination upon request of the claimant. The reports of any medical or vocational
expert who has refused to make herself or himself available for cross-examination shall
be excluded from the record unless good cause is shown why such evidence should be
received.” '

Claimant argues that the insurer failed to make Drs. Schilperoort and Williams available for
cross-examination and, therefore, their report should not be accepted as prima facie evidence. In
response, the insurer contends that claimant's attorney did not continue his request for a deposition and
claimant's argument regarding Exhibit 33 is therefore moot.

The record does not support a conclusion that either Dr. Schilperoort or Dr. Williams "refused”
to make himself available for cross-examination. On November 7, 2000, claimant's attorney requested
depositions of Drs. Schilperoort and Williams. (Ex. 36A). At hearing, claimant's attorney asserted that,
because the insurer had not made those physicians available for cross-examination, Exhibit 33 should not
be admitted. (Tr. 1). The insurer's attorney did not object to claimant's request for depositions. (Tr. 2).
She explained that the parties had been discussing other matters and she did not understand that the
depositions were critical. (Id.) The insurer's attorney said that the practicality of scheduling such
depositions was usually subject to more serious discussions and she had not been specifically requested
by claimant's attorney to make the arrangements. (Tr. 3). Claimant's attorney agreed generally with
the custom and practice indicated by the insurer's attorney. (Id.) The AL] received Exhibit 33 into
evidence subject to claimant's right to cross-examine the physicians. (Tr. 3, 4). On February 9, 2001,
claimant’s attorney withdrew the request to depose Drs. Schilperoort and Williams. Because there was
no refusal by Drs. Schilperoort or Williams to submit to cross-examination and claimant withdrew his
request for cross-examination, we find no abuse of discretion by the ALJ in considering Exhibit 33.

Attorney Fee

Claimant's attorney is entitled to an assessed fee for services on review regarding aggravation
and compensability. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and
applying them to this case, we find that a reasonable fee for claimant's attorney's services on review is
$1,300, payable by the insurer. In reaching this conclusion, we have particularly considered the time
devoted to the case (as represented by claimant's respondent's brief and claimant's counsel's
uncontested request), the complexity of the issue, and the value of the interest involved.!

ORDER

The AL]'s order dated June 6, 2001 is affirmed. For services on review, claimant's attorney is
awarded $1,300, payable by the insurer.

1 Claimant's attorney requested a $1,500 attorney fee for services on review, asserting that he spent 10 hours preparing
the brief. Because a portion of those services were devoted to the unsuccessful evidentiary issue, we have reduced the attorney
fee to $1,300.
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In the Matter of the Compensation of
DEANNA L. WHETSTINE, Claimant
WCB Case No. 00-02871
ORDER ON REVIEW
Scott M. McNutt, Sr., Claimant Attorney
Cummins, Goodman, et al., Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Biehl. Member Biehl chose not to sign the
order.

The self-insured employer requests review of that portion of Administrative Law Judge (AL])
Mongrain's order that set aside its denial of claimant's injury claim for a stress fracture and
consequential complex regional pain syndrome/reflex sympathetic dystrophy. On review, the issue is
compensability. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the following changes. In the first paragraph of the
findings of fact on page 2, we replace the second and third sentences with the following:

"On June 11, 1999, claimant sought treatment from Ms. Pylkki, physician's assistant,
who found a moderate amount of ecchymosis and swelling about the anterior portion of
the lower leg. (Ex. 1). She explained that the x-rays were negative for any fractures and
diagnosed a severe contusion of the right lower leg. (Id.)"

In the second paragraph on page 2, we change the last sentence to read: "On July 12, 1999, Dr.
Peterson reported that claimant may have a neuroma of the saphenous nerve or possible RSD; it was

also possible that claimant had some internal derangement of the knee. (Ex. 18)."

In the the first paragraph on page 3, we change the first sentence to read: "Drs. Woodward and
Williams examined claimant on September 28, 1999, on behalf of the employer. (Ex. 39)."

On page 6, we replace the first full paragraph with the following;:

"Dr. Williams and Farris concurred with the reports from Drs. Ochoa, Glass and Young.
(Exs. 106, 111). Dr. Woodward reviewed the reports from Drs Ochoa and Young and
agreed with most of their conclusions. (Ex. 107)."

We do not adopt the ultimate findings of fact.

CONCLUSIONS OF LAW AND OPINION

Claimant was injured on June 10, 1999, when dirt gave out beneath her right foot and her right
shin fell on a 10 inch pipe. (Exs. 1, 4). The employer accepted a bone contusion of the right tibia. (Ex.
37). In September 1999, claimant's attorney asked the employer to amend its acceptance to include a
stress fracture of the right tibia. (Ex. 38). Three months later, claimant's attorney asked the employer to
amend the acceptance to include right lower extremity complex regional pain syndrome/reflex
sympathetlc dystrophy, incomplete fracture of the nght proximal tibia, and saphenous nerve entrapment
compression neuropathy. (Ex. 59).

In October 2000, the employer modified its acceptance to include a "disabling bone contusion,
right tibia and a non-disabling saphenous nerve contusion condition combined with a preexisting mental
condition.” (Ex. 105). On November 6, 2000, the employer issued a partial denial on the ground that
the major contributing cause of claimant's combined condition had become the non-work-related
preexisting mental condition. (Ex. 108). In addition, the employer denied compensability of the stress
fracture of the right tibia, right lower extremity complex regional pain syndrome/reflex sympathetic
dystrophy, incomplete fracture of the right proximal tibia, and saphenous nerve entrapment compression
neuropathy. (Id.) The employer stated that, to the extent those conditions existed, they were not
sufficiently related to claimant's work activities or the June 10, 1999 incident to be compensable (Id.)
Claimant requested a hearing.
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The AL] relied on the opinion of Dr. James to find that claimant sustained a stress fracture as a
direct result of the June 10, 1999 injury. The ALJ also relied on Dr. James' opinion to find that the
compensable injury was the major contributing cause of claimant's complex Tregional pain
syndrome/reflex sympathetic dystrophy. On the other hand, the AL] found that the medical evidence
was insufficient to establish compensability of saphenous nerve compression neuropathy.  Finally, the
ALJ concluded that the medical evidence failed to establish that claimant's compensable injury was the
major contributing cause of the combined condition denied by the employer; i.e., disabling bone
contusion, right tibia and a non-disabling saphenous nerve contusion condition combined with a
preexisting mental condition. (See exs. 105, 108).

Stress Fracture

The employer contends that the AL] erred in relying on the opinion of Dr. James to determine
that claimant sustained a stress fracture as a result of the June 1999 injury. The employer argues that
Dr. James does not have expertise in diagnostic radiology and the contrary medical opinions, particularly
that of Dr. Young, are much more persuasive.

Claimant relies on Dr. James' interpretation of the x-rays and the July 1999 bone scan to
establish that she had a stress fracture. She acknowledges that Dr. James is not a radiologist, but she
asserts that his readings of an incomplete fracture were never flatly contradicted. For the following
reasons, we are not persuaded by Dr. James' opinion that claimant sustained a stress fracture in her
right leg as a result of the June 10, 1999 injury.

Claimant initially sought treatment on the day after the injury from Ms. Pylkki, physician's
assistant, who found a moderate amount of ecchymosis and swelling about the anterior portion of the
lower leg. (Ex. 1). She explained that the x-rays were negative for any fractures and diagnosed a severe
contusion of the right lower leg. (Id.) Five days later, claimant was examined by Dr. Korpa, who found
that the x-rays were negative and diagnosed a hematoma. (Ex. 5).

Claimant was referred to Dr. James, orthopedist, in July 1999. He reviewed her previous x-rays
and found no obvious fractures. (Ex. 13). He took new x-rays, however, and thought claimant had an
incomplete fracture of the proximal tibial cortex. (Id.) He diagnosed "incomplete fracture of her
proximal right tibia, nondisplaced." (Id.)

On July 11, 1999, claimant sought treatment in the emergency department because of pain. Dr.
Minser reported that x-rays showed no obvious fracture. (Ex. 16). Dr. Lewis interpreted an x-ray of
claimant's right lower leg as follows:

"No bony articular or soft tissue abnormalities are definitively seen. Despite the history
of possible prior fracture, a definite displaced fracture is not appreciable. Toward the
fibular head, one could query incomplete and minimal lucency along the lateral cortical
aspect. The ankle joint is not optimally centered on the film, but again a definitive
displaced fracture is not identified." (Ex. 17).

An MRI of claimant's right knee showed some degenerative changes. (Ex. 21).
On July 23, 1999, Dr. James recommended a bone scan, explaining:

"If the bone scan is positive, then I think we are going to have to continue to treat that
as a stress fracture. If the bone scan is negative, then we are going to have to look at
this as possibly a soft tissue problem, though I find no evidence of neuroma along the
saphenous nerve or the infrapatellar branch of the saphenous nerve today. She does
complain of some numbness over the area of swelling which could just be due to the
contusion in the proximal leg which is below the level of the infrapatellar branch of the
saphenous nerve. At this point, I really do not think she is RSD since her symptoms
really have been present almost since the time of her injury.” (Ex. 23-2).

A July 28, 1999 bone scan was interpreted by Dr. Fennell as showing "[v]ery minimal increased
flow and blood pool activity to the right proximal tibia region.” (Ex. 24). He said this may be related to
hyperemia from a soft tissue abnormality, but there was no scintigraphic evidence for underlying bone
pathology. (Id.) Dr. Fennell explained that the delayed images of the bones revealed very minimal focal

increased activity in the proximal tibias bilaterally, but that appearance was not typical for a stress
fracture. (Id.)
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Despite Dr. Fennell's interpretation, Dr. James reviewed the bone scan and found that it showed
"uptake along the medial tibial metaphyseal area proximally compatible with either a severe contusion
of the periosteum or more than likely she does have an incomplete fracture of the proximal tibia
metaphyseal area.” (Ex. 25). He did not explain why he felt claimant had a fracture, rather than a
severe contusion.

Dr. James placed claimant's right leg in an immobilization cast from August 18, 1999 to
September 29, 1999. (Exs. 33, 109). In late September 1999, Dr. James said that x-rays showed that
claimant's fracture had healed, but she was still tender over the infrapatellar branch of the saphenous
nerve. (Ex. 40). He diagnosed saphenous nerve entrapment compression neuropathy. (Id.) In
December 1999, Dr. James diagnosed reflex sympathetic dystrophy. (Ex. 54). In early January 2000, Dr.
James explained that claimant's bone scan was "not negative though could be considered equivocal."
" (Ex. 64).

Dr. James' finding that claimant had a fracture of the proximal right tibia was inconsistent with
the initial reports from Ms. Pylkki, physician's assistant, Dr. Korpa, Dr. Minser, as well as Dr. Lewis,
who provided a radiology report stating that a displaced fracture was not appreciable. (Exs. 1, 5, 16,
17).

Furthermore, Dr. James' interpretation of claimant's July 1999 bone scan is inconsistent with Dr.
Fennell's interpretation, as well as that of Dr. Young, radiologist, who reviewed claimant's records on
behalf of the employer. Dr. Young reviewed the July 1999 bone scan and said there was a minimal
increase in blood flow and blood pool activity in the right knee, which probably represented increased
blood flow to an area of soft tissue injury or other hyperemic soft tissue. (Ex. 103-2). He explained
that the "tracer uptake is normal in the bones strongly suggesting that there are no destructive bony
lesions orsstress fractures.” (Id.) Dr. Young said the mild tracer uptake may be seen in cases of soft
tissue hyperemia or contusion. (Ex. 103-3). He also reviewed the July 1999 right knee MRI and found
no bone contusion or evidence of stress fractures. (Ex. 103-2). Dr. Young concluded that the July 1999
bone scan and right knee MRI excluded the diagnosis of stress fracture and bone contusion. (Ex. 103-4).

Claimant had another bone scan of the right lower extremity on May 4, 2000. (Ex. 82). Dr.
Jackson, radiologist, interpreted the results:

"Findings have changed since the prior study of July. At that time no evidence was seen of a
fracture or healing fracture but the uptake was almost completely normal. Now the patient
shows, on the delayed images, diffusely increased activity in the visualized portion of
the lower extremity though not in the pelvis, and slightly increased static uptake on the
flow study. This picture could represent a reflex sympathetic dystrophy appearance."
(Ex. 82; emphasis supplied).

Dr. Young reviewed claimant's May 2000 bone scan and found that blood pool and delayed
images showed moderate increase and diffuse and patchy uptake involving the distal femur and
proximal tibia, and that non-focality was inconsistent with the diagnosis of a stress fracture. (Ex. 103-
2). He explained that this unilateral uptake surrounding a joint was frequently seen in cases of disuse
or atypical osteoporosis. (Id.) Dr. Young said this was not the appearance of a healed or healing stress
fracture. (Ex. 103-4). Furthermore, he found that the June 2000 right knee MRI showed findings of
marrow edema, which was frequently seen in cases of disuse osteoporosis or atypical osteoporosis. (Id.)

Dr. Young's opinion that claimant did not have a stress fracture resulting from the June 10, 1999
injury is supported by the opinions of Drs. Williams and Woodward (Exs. 39-6, 57-2, 106, 107), Dr.
Farris (Ex.111), and Drs. Ochoa and Bell. (Ex. 94-17, -18, -40). Drs. Ochoa and Bell explained that the
increased uptake in the July 1999 bone scan was compatible with hyperemia related to soft tissue
abnormality, which was known to be present in claimant. (Ex. 94-18). They said the May 2000 bone
scan findings were non-specific and could be explained on the basis of disuse. (Ex. 94-40).

Dr. James is the only physician who diagnosed a stress fracture. Although Drs. Grant,
Goodwin and O'Sullivan relied on Dr. James' opinion regarding the stress fracture, there is no evidence
that they personally reviewed the x- rays or bone scans and independently diagnosed a stress fracture.
(Exs. 51, 67, 85, 91). In addition, there is no evidence that they reviewed the contrary medical reports
from Drs. Young, Williams, Woodward, Ochoa and Bell. Under these circumstances, the opinions of
Drs. Grant, Goodwin and O'Sullivan regarding claimant's stress fracture are entitled to little weight.
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When the medical evidence is divided, we give more weight to those medical opinions that are
well reasoned and based on complete information. See Somers v. SAIF, 77 Or App 259, 263, (1986). We
may give greater weight to the opinion of the treating physician, depending on the record in each case.
See Dillon v. Whirlpool Corp., 172 Or App 484, 489 (2001). Here, however, we find that the causation
dispute involves expert analysis rather than expert external observations. Under those circumstances, Dr.
James' status of treating physician confers no special deference. See Allie v. SAIF, 79 Or App 284 (1986);
Hammons v. Perini Corp., 43 Or App 299 (1979).

We conclude that the opinion of Dr. Young, as supported by Drs. Korpa, Minser, Lewis,
Fennell, Jackson, Williams, Woodward, Farris, Ochoa and Bell, is well-reasoned and establishes that
claimant did not sustain a stress fracture as a result of the June 10, 1999 work injury. In contrast, Dr.
James' opinion is conclusory and lacks adequate explanation, particularly since his findings are
inconsistent with the radiologists (Drs. Lewis, Fennell, Jackson and Young) who reviewed claimant's x-
rays and bone scans. Dr. James acknowledged that the July 1999 bone scan was "equivocal.” (Ex. 64).
We conclude that the medical evidence is insufficient to establish compensability of a stress fracture of
claimant's right leg. We therefore reverse that portion of the AL]J's order.

Regional pain syndrome/Reflex sympathetic dystrophy

The AL] found that claimant sustained a right lower extremity complex regional pain
syndrome/reflex sympathetic dystrophy (CRPS/RSD), and the major contributing cause of that condition
was her compensable injury.

The employer argues that the medical evidence is insufficient to establish that claimant has
CRPS/RSD or that the work injury was the major contributing cause of that condition. We agree with
the employer that claimant's CRPS/RSD is properly analyzed as a consequential condition. Under ORS
656.005(7)(a)(A), a consequential condition is a separate condition that arises from the compensable
injury. Fred Meyer, Inc. v. Evans, 171 Or App 569, 573 (2000). In order to establish her CRPS/RSD
condition as a consequential condition of the compensable injury, claimant must prove that the
compensable injury is the major contributing cause of that condition.

Claimant relies on the opinions of Drs. James, Grant and Goodwin to establish compensability
of her CRPS/RSD condition. On July 23, 1999, Dr. James did not believe claimant had RSD “since her
symptoms really have been present almost since the time of her injury.” (Ex. 23-2). Dr. James initially
diagnosed an incomplete fracture of the proximal right tibia, but later diagnosed saphenous nerve
entrapment compression neuropathy in late September 1999. (Exs. 13, 40). Dr. James first diagnosed
RSD and CRPS on December 15, 1999, after reviewing a report from Dr. Grant. (Ex. 54).

In a later concurrence letter from claimant's attorney, Dr. James agreed that claimant’s June 10,
1999 injury had caused a right leg stress fracture and saphenous nerve contusion and she developed
CRPS/RSD as a consequence of those conditions. (Ex. 102). He agreed that the original injury to the
saphenous nerve and stress fracture was the major cause of the consequential CRPS/RSD. (Id.)

The primary problem for claimant in proving compensability of the CRPS/RSD condition is that
the medical opinions she relies on, from Drs. James, Grant and Dr. Goodwin, are based on an
understanding that claimant sustained a stress fracture as a result of the June 1999 injury.

In diagnosing right lower extremity CRPS/RSD on December 3, 1999, Dr. Grant relied on Dr.
James' diagnosis of a stress fracture. (Ex. 51). He explained that, based on his electrodiagnostic
evaluation, he could delineate no specific neurophysiologic abnormalities to correlate with claimant's
symptoms. (Ex. 51-3). Nevertheless, he relied on claimant's symptoms to diagnose CRPS/RSD. (Id.)

Dr. Goodwin also diagnosed CRPS/RSD. (Ex. 67). In reaching his conclusion, he relied on a
history that claimant had a stress fracture as a result of the June 1999 work injury. (Exs. 67-1, -5, 91-1).
He explained that the diagnosis of CRPS was "very commonly associated with stress fractures.” (Ex. 67-
5).

As discussed earlier, we have determined that the medical evidence is insufficient to establish
that claimant had a stress fracture resulting from the June 10, 1999 work injury. Under these
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circumstances, the medical opinions relying on the fact that claimant had a stress fracture to diagnose
CRPS/RSD are not persuasive. We conclude that the opinions of Drs. James, Grant and Dr. Goodwin,
who diagnosed CRPS/RSD, are not persuasive because they are based on inaccurate understanding of
claimant's June 10, 1999 injury. In addition, there are several medical opinions disputing the diagnosis
of CRPS/RSD from Drs. Ochoa, Williams, Woodward, Glass and Farris. (Exs. 57, 94, 95, 106, 107, 111).
We conclude that the medical evidence is insufficient to establish compensability of CRPS/RSD.

ORDER

The AL]J's order dated May 21, 2001 is reversed in part and affirmed in part. The employer's
denials of claimant’s stress fracture and complex regional pain syndrome/reflex sympathetic dystrophy
are reinstated and upheld. The AL]J's attorney fee award is also reversed. The remainder of the ALJ's
order is affirmed.

November 14, 2001 Cite as 53 Van Natta 1497 (2001)

In the Matter of the Compensation of
ANITA M. BRITTAIN, Claimant
WCB Case No. C012496
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Malagon, Moore, et al., Claimant Attorney
Sather, Byerly & Holloway, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

On October 19, 2001, the Board received the parties' claim disposition agreement (CDA) in the
above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated sum,
claimant releases certain rights to future workers' compensation benefits, except medical services, for her
compensable injury. We approve the proposed disposition.

The proposed agreement provides for total proceeds of $23,950. Absent extraordinary
circumstances, attorney fees in claim disposition agreements are limited to 25 percent of the first
$17,500, plus 10 percent of any amount in excess of $17,500. OAR 438-015-0052(1). Thus, in accordance
with OAR 438-015-0052(1), and absent extraordinary circumstances, claimant's attorney fee cannot
exceed $5,020. The proposed agreement, however, provided for an attorney fee of $5,025, and did not
provide any extraordinary circumstances justifying the excessive fee. On October 24, 2001, we asked the
parties to either reduce the extraordinary attorney fee or provide the extraordinary circumstances
justifying 1the fee. On November 1, 2001, we received the parties' addendum correcting the attorney fee
to $5,020.

The agreement, as clarified by this order, is in accordance with the terms and conditions
prescribed by the Board. See ORS 656.236(1). Accordingly, the parties’ CDA is approved. An attorney
fee of $5,020, payable to claimant's counsel, is also approved.

Should the parties disagree with our interpretation of the CDA, they may move for
reconsideration by filing a motion for reconsideration within 10 days of the date of mailing of this order.
OAR 438-009-0035. '

IT IS SO ORDERED.

1 We offer no comment regarding claimant's counsel's references to a resignation agreement or any issues arising
therefrom, other than to emphasize that our approval pertains solely to the parties’ CDA and does not extend to any other
agreement (proposed or otherwise) involving the parties. See, e.g., Karen A. Vearrier, 42 Van Natta 2071 (1990) (disapproving a
CDA that purported to release the claimant's rights to reemployment).
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In the Matter of the Compensation of
JIM E. HUNT, Claimant
WCB Case Nos. 01-00536 & 99-07272
. ORDER ON RECONSIDERATION
Welch, Bruun & Green, Claimant Attorney
Sather, Byerly & Holloway, Defense Attorney

Reviewing Panel: Members Phillips Polich and Haynes.

The self-insured employer requests reconsideration of our October 23, 2001 order that affirmed
the Administrative Law Judge's (AL]) order that increased claimant's unscheduled permanent disability
award from 19 percent (60.8 degrees), as awarded by an Order on Reconsideration, to 35 percent (112
degrees).

In affirming the ALJ]'s order, we declined to consider the employer's "claim preclusion”
argument because the issue was not raised at hearing. On reconsideration, the employer contends that
it raised its "claim preclusion” argument in closing arguments to the AL] and that we should therefore
consider the issue. The employer cites to certain passages of the recorded closing arguments. However,
we have previously held that we will not consider an issue raised for the first time during closing
argument. See Phillip L. Shores, 49 Van Natta 341 (1997); Edward A. Rankin, 41 Van Natta 1926 (1989), on
recon 41 Van Natta 2133 (1989).

In any event, the Supreme Court, in Drews v. EBI, 310 Or 134 (1990), recognized that a valid
statute or rule could provide an exception to claim preclusion. "A final determination is not conclusive,
when, by provision of a statute or valid rule of the body making the final determination, that
determination does not bar another action or proceeding on the same transactional claim.” 310 Or at 141
(citing Restatement (Second) of Judgments sec. 20(1)(c)(1982)). See Evangelical Lutheran Good Samaritan
Society v. Bonham, 176 Or App 490 (2001).

Here, the AL] increased claimant's unscheduled permanent disability award based on an
adjustment in claimant’s social and vocational "factors” (Specific Vocational Preparation (SVP) and Base
Functional Capacity (BFC)). The AL] adjusted claimant's BFC from "medium” to "heavy" and his SVP
from 7 to 3. The employer contends that, because claimant did not specifically challenge the SVP and
BFC values after his claim was first closed!, he is now barred by principles of claim preclusion from
challenging those factors after closure of his aggravation claim. We disagree.

ORS 656.273(1) provides that "[a]fter the last award or arrangement of compensation, an injured
worker is entitled to additional compensation for worsened conditions resulting from the original
injury.”

OAR 436-035-0007(9)(c) provides:

"If a claim has multiple compensable conditions which are either newly accepted since
the last arrangement of compensation and/or which have actually worsened, the extent
of permanent disability shall be redetermined.” (Emphasis added).

By statute and rule, then, claimant is entitled to have the extent of his permanent disability
(including social and vocational "factors") redetermined after an "actual worsening" of his condition; i.e.,
a compensable aggravation claim. His request for hearing from the December 18, 2000 Order on
Reconsideration (after closure of his aggravation claim) is therefore not barred by principles of claim
preclusion.

1 0n October 8, 1997, a prior AL] approved a stipulated settlement increasing claimant's unscheduled permanent dis-
ability to 11 percent. (Ex. 13). Through that stipulation, claimant agreed that his requést for hearing from the July 7, 1997 Order
on Reconsideration in relation to the initial closure (including all issues "raised or raisable" regarding the claim closure) could be
dismissed. (Id.) The July 7, 1997 Order on Reconsideration found that claimant was entitled to a SVP value of 7 and a BFC of
"medium/light.” (Ex. 10-2).
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Accordingly, we withdraw our October 23, 2001 order. As supplemented herein, we adhere to
and republish our October 23, 2001 order. The parties' rights of appeal shall begin to run from the date
of this order. .

IT IS SO ORDERED.

November 15, 2001 Cite as 53 Van Natta 1499 (2001) '

In the Matter of the Compensation of
ROBERT E. KOBS, Claimant
WCB Case No. 00-07562
ORDER ON REVIEW
Jean M. Fisher, Claimant Attorney
Atwood & Associates, Defense Attorney

Reviewing Panel: .Members Haynes and Biehl.

Claimant requests review of Administrative Law Judge (AL]) Johnson's order that: (1) affirmed
an Order on Reconsideration that awarded 1 percent (1.5 degrees) scheduled permanent disability for
loss of use or function of claimant's right forearm (wrist); and (2) denied claimant's request for remand
for a second medical arbiter's examination. On review, the issues are remand and extent of scheduled
permanent disability.1

FINDINGS OF FACT

Claimant worked for the employer as its Public Works Supervisor. He filed a claim for right
carpal tunnel syndrome, which the employer accepted.

Dr. Collada performed a right carpal tunnel release on May 17, 1999. A May 26, 2000 Notice of
Closure ultimately closed the claim with no permanent disability award. Claimant requested
reconsideration and a medical arbiter was appointed.

The medical arbiter found "5/5" strength in claimant's right wrist flexors and extensors and "very
mild" decreased right wrist range of motion (palmar flexion). The arbiter described his findings as valid.

A September 11, 2000 Order on Reconsideration awarded 1 percent scheduled permanent
disability for claimant's decreased right wrist range of motion. Claimant requested a hearing regarding
the reconsideration order. On October 23, 2000, the medical arbiter responded to an inquiry from the
Appellate Review Unit and explained how he measured claimant's grip strength and range of motion.

CONCLUSIONS OF LAW AND OPINION

Remand :
We adopt and affirm the ALJ's opinion on this issue, with the following supplementation.2

Claimant requests remand to the Director for adoption of a temporary rule to address his
disability, specifically reduced right forearm strength and range of motion. Alternatively, claimant
requests remand for a second medical arbiter's examination.3 Claimant's requests are denied, for the
following reasons. '

1 Claimant also argues that the ALJ erred in refusing to admit proposed Exhibit R41A, a letter written by claimant to the

Workers' Compensation Division. We do not address the propriety of the AL]'s evidentiary ruling, because the result would be
the same if the document was admitted.

2 However, we rely on Corrine L. Birrer, 53 Van Natta 678 (2001), rather than Corrine L. Birrer, 51 Van Natta 163 (1999),
because the court reversed the 1999 decision on the same day that the ALJ's order issued in this case. See Birrer v. Principal
Financial Group, 172 Or App 654 (2001).

3 Alternatively, claimant contends that his claim was prematurely closed. We do not address this argument because the
issue was not raised on reconsideration or before the AL]J.
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First, the Director specifically found that claimant's disability was addressed by the standards.
(Ex. R41-2). Second, the standards do address the disability in question--strength and range of motion.
(See id.) Therefore, remand for adoption of a temporary rule or rules is not authorized under ORS
656.726(3)(f)(C). See Barbara F. Cooper, 52 Van Natta 2241 (2000).

Claimant's request for remand for a second arbiter's examination is also denied, because we lack
authority to remand on this basis. See Melody R. Ward, 52 Van Natta 241 (2000) (no statutory authority -
for remand to the Director for clarifying report from a medical arbiter who allegedly mistakenly reported
claimant's loss of strength). Moreover, a remedy such as remanding to the ALJ (to await an additional
arbiter's report) is inappropriate here because neither the arbiter nor the Director indicates that the
existing arbiter's report is incomplete. Compare, Corrine L. Birrer, 53 Van Natta at 682 (2001) (remand
appropriate where arbiter acknowledged that his previous report was incomplete for purpose of rating
the claimant's condition).

Extent of Scheduled Permanent Disability

We adopt the AL]J's opinion on this issue, with the following supplementation.

We agree with the AL]J that the medical arbiter's right wrist range of motion measurements were
valid and that the preponderance of medical evidence does not establish a different level of impairment.
Accordingly, we also agree that the reconsideration order properly rated claimant's range of motion
based on those measurements.4

We also agree with the ALJ that the medical arbiter properly measured claimant's strength under
the standards and no preponderance of the medical evidence establishes a different level of impairment.
See Jose I. Rios, 52 Van Natta 1552 (2000). Consequently, claimant is not entitled to an impairment rating
for lost strength. Under these circumstances, we agree with the AL] that the Order on Reconsideration
correctly determined claimant's permanent disability. See Gene L. Grenz, 53 Van Natta 268, 270 fn 1
(2001) (not all impairment results in impairment value under "standards").

ORDER

The AL]J's order dated May 17, 2001 is affirmed.

4 Claimant argues that the medical arbiter's measurements are invalid because the results varied more than allowed
under the Workers' Compensation Division Bulletin No. 239 (July 15, 1998). Therefore, claimant contends that the arbiter's
measurements should not be the basis for his impairment rating. The employer responds that the cited bulletin applies only to
spinal range of motion measurements. We agree. Moreover, even though some of the arbiter's range of motion measurements
did not accurately represent claimant's impairment (as the arbiter explained), we are persuaded that the reconsideration order
relied on valid measurements because the arbiter explained why those measurements better represented claimant's impairment.
(Ex. R43-1-2; Ex. R40-4); see, e.g., Gerardo Zuniga, 53 Van Natta 1039 (2001) (where validity criterion not met, but physician
determines the findings are valid, findings not used to rate permanent disability unless physician provides a "written rationale,
based on sound medical principles, explaining why the findings are valid.").
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In the Matter of the Compensation of
RICHARD D. CARROLL, Claimant
WCB Case Nos. 00-09212 & 00-04718
ORDER ON REVIEW
Malagon, Moore, et al., Claimant Attorney
Cavanagh & Zipse, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

The insurer requests review of that portion of Administrative Law Judge (AL]) Crumme's order
that set aside its denial of claimant’s injury claim for a low back condition. On review, the issue is
compensability.

We adopt and affirm the ALJ's order with the following supplementation.

The AL]J set aside the insurer's denial based on the opinion of Dr. Karasek. On review, the
insurer contends that Dr. Karasek's opinion is not persuasive because it does not properly consider
claimant's history of symptoms and relies on a "temporal” analysis. We disagree.

The parties agree that this is a "combined condition" case subject to the major contributing cause
standard. ORS 656.005(7)(a)(B). Claimant must prove that his compensable work injury is the major
contributing cause of his disability or need for treatment for his combined L5-S1 disc disruption
condition. SAIF v. Nehl, 148 Or App 101, on recon 149 Or App 309 (1997). Where the medical evidence
is divided, we rely on those medical opinions that are well reasoned and based on complete and
accurate information. Somers v. SAIF, 77 Or App 259, 263 (1986).

Here, we agree with the AL] that Dr. Karasek represents the most persuasive opinion in the
record. Dr. Karasek, a consulting neurologist, concluded that claimant's compensable April 20, 1998
injury was the major cause for claimant's need for treatment for his internal disc disruption at L5-S1.
(Ex. 116). In reaching his opinion, Dr. Karasek recognized and evaluated the contribution of claimant's
preexisting low back "degradation” changes. (Id.)

We find particularly persuasive that, as the ALJ observed, Dr. Karasek is the only physician to
have evaluated claimant's condition in light of discogram and post-discogram CT scan studies. (Ex.
119). For that reason, we find that Dr. Karasek's opinion rests on the most complete information.
Somers v. SAIF, 77 Or App at 263. Dr. Karasek also persuasively rebutted Dr. Schilperoort's opinion that
disc disruptions could not be traumatic in nature and referenced several pieces of medical literature in
support of his position. (Ex. 119).

Contrary to the insurer's contention, Dr. Karasek's opinion does not rely solely on a temporal or
"precipitating cause” analysis. See Dietz v. Ramuda, 130 Or App 397, 400402 (1994), rev den 302 Or 35
(1986) (the fact that a work event precipitated the symptoms or need for treatment of a condition does
not necessarily mean that the work incident was the major contributing cause of the condition or need
for treatment). As we explained above, Dr. Karasek also considered the effect of claimant's preexisting
degradation changes.  (Ex. 116). Based on a discogram and post-discogram imaging studies
demonstrating a posterior tear in the L5-S1 disk, Dr. Karasek reasoned that claimant's April 1998 injury
caused the internal disc disruption. (Ex. 119).

The insurer contends that Dr. Karasek's opinion that the 1998 injury caused the internal disc
disruption is not consistent with claimant's history of primarily thoracic symptoms after the 1998 injury.
However, in addition to thoracic pain, claimant also suffered from low back pain and symptoms into the
buttocks and upper thigh after the April 1998 injury. (See Exs. 83, 94-97).

Finally, we agree with the AL]J that Dr. Schilperoort's opinion is unpersuasive because it relies
on a "but for" analysis. See Delvin W. Vandetta, 53 Van Natta 217 (2001). Dr. Schilperoort, who
examined claimant pursuant to ORS 656.325(1), reasoned that "[s]ince it appears as though degenerative
disc disease is required for the identification of internal disc disruption, these findings would appear,
therefore, in major part based on degenerative changes.” (Ex. 117-1).
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Claimant's attorney is entitled to an assessed fee for services on review. ORS 656.382(2). After
considering the factors set forth in OAR 438-015-0010(4), and applying them to this case, we find that a
reasonable fee for claimant’s attorney's services on review is $1,500, payable by the insurer. In reaching
this conclusion, we have particularly considered the time devoted to the case (as represented by
claimant’s respondent’s brief), the complexity of the issues, and the value of the interest involved.

ORDER

The ALJ's 6rder dated June 12, 2001 is affirmed. For services on review, claimant's attorney is
awarded $1,500, payable by the insurer.

November 16, 2001 Cite as 53 Van Natta 1502 (2001)

In the Matter of the Compensation of
VERN L. HAHN, Claimant
WCB Case No. 99-10172
ORDER ON REVIEW
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant, pro se, requests review of Administrative Law Judge (ALJ) Howell's order that upheld
the insurer's denial of his injury claim for a mid back condition. On review, the issue is compensability.

We adopt and affirm the AL]J's order with the following supplementation.

In July or August of 1990, claimant felt a pop and crack in his spine while working. (Tr. 8;16).
Claimant notified his supervisor of the incident, but did not miss any work time. (Tr. 9).

Claimant’s first medical treatment after the 1990 work incident was in November 1994, when he
was seen by Dr. Bassinger. (Ex. 1). Dr. Bassinger recorded a medical history of: (1) "pain mid-back 1
year;" and (2) motor vehicle accident in 1986 resulting in some injury to claimant's back and left arm,

but not requiring treatment after 1986. (Id.) Dr. Bassinger diagnosed “chronic back pain, moderate
osteoarthritis.” (Id.).

Claimant's next medical treatment was from Dr. Hansen-Smith in January and February of
1996, following a slip and fall at work. (Ex. 4-1). The diagnosis was elbow effusion and thoracic strain.
(Id.) Claimant next saw Dr. Hansen-Smith in January 1997 for complaints of chest pain. (Ex. 4-2).
Claimant also reported a history of mid-back pain dating back to the 1990 work incident. (Id.)

" Claimant next saw Dr. Hansen-Smith for his back pain in November 1998 and in February 1999.

(Exs. 7 & 9). Thereafter, claimant filed a claim, alleging that the 1990 work incident had caused his mid-
back condition. (Ex. 10).

The insurer denied the claim. (Ex. 11). Claimant requested a hearing.

The ALJ determined that resolution of the cause of claimant's mid-back condition was a complex
medical problem. Finding no medical opinion in the record that causally related claimant's mid-back
condition to the 1990 work incident, the AL] concluded that claimant had failed to establish the
compensability of his mid-back condition. Consequently, the ALJ upheld the insurer's denial.

To establish that his mid-back condition is compensable, claimant must prove that the 1990 work
incident was a material contributing cause of the disability or need for treatment of the mid-back
condition. See ORS 656.005(7)(a); Albany General Hospital v. Gasperino, 113 Or App 411 (1992). Because
of possible alternative causes (1986 auto accident, 1990 work incident, osteoarthritis, and 1996 slip and
fall) of claimant's mid-back condition, resolution of this matter is a complex medical question that must
be resolved by expert medical opinion. See Uris v. Compensation Department, 247 Or 420 (1967); Barnett v.
SAIF, 122 Or App 279 (1993).
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The only medical opinion in this record regarding the cause of claimant's mid-back condition is
from Dr. Woodward. (Ex. 13). Dr. Woodward was unable to attribute claimant’s mid-back condition to
the 1990 work incident. (Ex. 13-8). Consequently, based on this record, claimant's mid-back condition
is not compensable. 1

ORDER

The ALJ's order dated April 27, 2000 is affirmed.

Tyt appears that claimant is not clear as to what medical evidence he needs to present to establish a compensable claim.
Inasmuch as claimant is unrepresented, he may wish to consult the Workers' Compensation Ombudsman, whose job it is to assist
injured workers in such matters. He may contact the Workers' Compensation Ombudsman, free of charge, at 1-800-927-1271, or
write to:

WORKERS' COMPENSATION OMBUDSMAN
DEPT OF CONSUMER & BUSINESS SERVICES
350 WINTER ST NE ’

SALEM OR 97301

Telephone: 1-800-927-1271

November 16, 2001 Cite as 53 Van Natta 1503 (2001)

In the Matter of the Compensation of
JACK RILEY, Claimant
WCB Case No. 00-09155
ORDER ON REVIEW
Welch, Bruun & Green, Claimant Attorney _
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Martha Brown's order that: (1)
dismissed his request for hearing from the insurer's "non-cooperation” denial for failure to request an
expedited hearing under ORS 656.291; (2) affirmed the Workers' Compensation Division's (WCD's)
order suspending claimant's compensation; and (3) upheld the insurer's "de facto" denial of claimant's
occupational disease claim for a binaural hearing loss condition. On review, the issues are dismissal,
claim processing, and potentially, compensability.

We adopt and affirm the AL]J's order with the following correction and supplementation.

On page five, paragraph three of the ALJ's order, we replace "The October 3, 2000 Order
Denying Suspension of Compensation is upheld" with "The October 25, 2000 Order Suspending
Compensation is affirmed.”

Claimant filed a claim for a binaural hearing loss condition. After claimant did not appear for a
scheduled examination under ORS 656.325(1), the insurer requested suspension of his compensation.
On October 25, 2000, WCD issued an Order Suspending Compensation pursuant to ORS 656.262(15).
(Ex. 9). On December 6, 2000, claimant requested a hearing, listing as issues "de facto" denial,
"Director's order 10/15/00 [sic],” and attorney fees. (Ex. 10). The hearing request did not seek an
expedited hearing nor was the box checked on the request form that pertained to an expedited hearing.

On December 8, 2000, the insurer issued a claim denial based on claimant's asserted non-
cooperation with claim processing. (Ex. 11). On February 1, 2001, claimant requested a hearing from
the December 8, 2000 denial, listing as issues "12/8/00 denial, compensability/complete claim denial,” (as
well as attorney fees) and noting that the request for hearing should be consolidated with the prior
request for hearing. (Ex. 12).

The consolidated hearing was convened and the record closed on March 1, 2001. The ALJ
dismissed claimant's request for hearing for failure to request an expedited hearing, upheld the insurer's
de facto denial of claimant's claim for a hearing loss condition, and affirmed the WCD's order suspending
claimant's compensation.
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In SAIF v. Dubose, 166 Or App 642 (2000), rev allowed Or 692 (2001) the court held that the AL]J
had no authority to set aside the carrier's "noncooperation” denial where the claimant failed to request
an expedited hearing by indicating "worker noncooperation ORS 656.262(15)" as an issue on the request
for hearing. The court reasoned that ORS 656.262(15) unambiguously requires an expedited hearing for
- challenging a denial based on the worker's noncooperation and places the burden on the worker to
make a request for an expedited hearing. Id.

In Lewis v. Cigna Ins. Co., 174 Or App 531 (2001), the carrier requested suspension of the
claimant's benefits when the claimant failed to attend a scheduled examination under ORS 656.325(1)
and refused to cooperate with a deposition. After the claimant did not comply with a WCD order
suspending his compensation, the carrier issued a claim denial based on the claimant's alleged
noncooperation. The claimant requested a hearing from the denial and the WCD's orders, but did not
specifically designate "worker noncooperation ORS 656.262(15)" as an issue.l Therefore, the hearing
was not scheduled on an expedited basis. Id. at 534, 535.

At hearing, the carrier moved to dismiss the claimant's request for hearing. The AL] denied the
carrier's motion and we affirmed. The court held that we erred in denying the carrier's motion to
dismiss the claimant’s request for hearing. Id. at 537. The court applied Dubose and reasoned that, in
the absence of a request for an expedited hearing under ORS 656.262(15), the ALJ and the Board lacked
authority to consider the claimant's challenge to the carrier's noncooperation denials. Id.

Here, claimant failed to request an expedited hearing from the insurer's "non-cooperation”
denial, as required by ORS 656.262(15). In those circumstances, the AL] properly dismissed claimant's

hearing request. ORS 656.262(15), ORS 656.291(1); Lewis, 174 Or App at 537; Dubose, 166 Or App at
650.

On review, claimant contends that, although he did not check the box for "worker non-
cooperation” on his Request for Hearing form (see Ex. 12), he nevertheless requested an Expedited
Hearing at the close of the hearing. Although claimant raised this issue in his "Request to Abate and
Reconsider” the AL]J's initial order, the hearing transcript does not include such a request. However,
even assuming that claimant made such a request at hearing, we agree with the ALJ's reasoning that, at
least in these circumstances, an initial "ordinary" request for hearing cannot later be "amended" at
hearing and thereby transformed into an "expedited’ hearing request.2 Such a process would run
contrary to the statute and the Board's rules, as well as the policy expressed in Dubose. See OAR 438-
013-0010(1) (a request for hearing concerning a denial under ORS 656.262(15) shall be referred to the
Expedited Claims Service); Dubose, 166 Or App at 642 (court focused on the obligation of the claimant to
mark the appropriate "worker non-cooperation” box on the request for hearing form).

We also reject claimant's argument that the March 1, 2001 hearing was held within 30 days of
his February 1, 2001 request for hearing from the insurer's December 8, 2000 "non-cooperation” denial
(see Ex. 12), and was therefore properly deemed an "expedited” hearing request. See OAR 438-013-0025
(requiring that "expedited" hearings be set within 30 days of the request).

Initially, we note that the February 1, 2001 hearing request was a "supplemental” hearing
-request in which claimant merely requested that the additional issue of the December 8, 2000 denial
("compensability/complete claim denial") be consolidated with the already scheduled March 1, 2001
hearing. See Ex. 12; OAR 438-006-0065(2) ("any request for hearing pertaining to the same claim or
claimant as that of a pending hearing request should also recite whether the hearing request should be
consolidated with a pending hearing request or be separately scheduled for hearing."). Claimant did not
request that the supplemental request for hearing be separately scheduled (for an "expedited” hearing).

1 The claimant did, however, check the box marked "Other” on the request for hearing, and referenced "ORS 656.262
(11, 14 & 15) et al.” 174 Or App at 534, 535 nl.

2 QAR 438-006-0036 allows for the amendment of “issues” not previously raised up to the date of the hearing, not for a
recharacterization of the request for hearing.
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More importantly, the February 1, 2001 request for hearing failed to designate "Worker
noncooperation ORS 656.262(15)" as an issue, as required by ORS 656.262(15) and Dubose. 166 Or App
at 648. Therefore, although the hearing was held within 30 days of the February 1, 2001 supplemental
request for hearing, the hearing was not held as an "expedited” hearing. OAR 438-013-0010 provides
that a request for hearing shall be referred to the Expedited Hearing Service if, among other reasons,
"the request involves a denial under ORS 656.262(15) for a worker's failure to cooperate in a claim
investigation." OAR 438-013-0010(1)(c). The focus of the rule is on the issues selected in the request for
hearing. Checking the box for worker noncooperation triggers the case to be assigned to the Expedited
Hearing Service. Such a request at hearing or "post hearing" is thus insufficient to designate the
hearing as an "expedited” hearing.

For all of these reasons, claimant's request for hearing was properly dismissed. Accordingly, we
do not reach the validity of the insurer's "non-cooperation” denial or WCD's Order Suspending
Compensation.3

Finally, we agree with the AL]J that, having not first requested an expedited hearing under ORS
656.262(15) and ORS 656.291(1), claimant was precluded from proceeding on the merits of the
compensability issue. See ORS 656.262(15).

ORDER

The AL]'s order dated March 27, 2001, as reconsidered on May 9, 2001, is affirmed.

31 light of our disposition of the issues on this basis, we need not address claimant's Constitutional arguments based
on the Privileges and Immunities clauses of the Oregon and United States Constitutions. Claimant’s arguments on this issue focus
on the Constitutional validity of the insurer's "non-cooperation” denial as applied to an "out-of-state” claimant. However, as we
explained above, because claimant failed to request an expedited hearing, we are not authorized to address the validity of the
denial.
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In the Matter of the Compensation of
ROBERT RICE, Claimant
Own Motion No. 01-0277M
OWN MOTION ORDER OF ABATEMENT
Bischoff, Strooband, et al., Claimant Attorney
Kemper Insurance Co., Insurance Carrier

Reviewing Panel: Members Biehl and Haynes.

Claimant requests reconsideration of our October 24, 2001 Own Motion Order in which
authorized the reopening of his claim to provide temporary disability compensation beginning the date

claimant is hospitalized for surgery. Specifically, claimant seeks an assessed attorney fee pursuant to
ORS 656.382(1). :

In order to allow sufficient time to consider the motion, we abate our order. The insurer is
granted an opportunity to respond to the motion. To be considered, that response must be filed within
14 days of the date of this order. Thereafter, we will proceed with our reconsideration.

IT IS SO ORDERED.
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In the Matter of the Compensation of
TERRY R. MYERS, Claimant
WCB Case Nos. 00-07268, 00-07267 & 00-01987
. ORDER ON REVIEW
Black, Chapman, et al., Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney
Johnson, Nyburg & Andersen, Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Liberty Northwest Insurance Corporation requests review of those portions of Administrative
Law Judge (AL]) Mongrain's order that: (1) set aside its responsibility denial of claimant's current low
back condition; and (2) upheld the SAIF Corporation's responsibility denial of the same condition.1 On

review, the issue is responsibility. We reverse.

FINDINGS OF FACT

We adopt the AL]J's findings of fact with the following changes. In the second full paragraph on
page 2, we change the first sentence to read: "In April 1995, Dr. Brandenburg reported that claimant's
low back pain was slowly improving and he had intermittent radiation to his leg. (Ex. 26)." In the last
sentence of the same paragraph, we change the citations to "(Exs. 32A, 34, 35A)." We do not adopt the
ultimate findings of fact.

CONCLUSIONS OF LAW AND OPINION

The issue in this case is responsibility for claimant's current low back condition. Claimant has
three accepted low back injury claims. SAIF accepted two low back injuries in 1984. On January 9,
1984, claimant injured his back while working for SAIF's insured. (Ex. 1). SAIF accepted the claim, but
did not refer to a specific condition. (Ex. 2). A May 15, 1984 Determination Order awarded only
temporary disability.” (Ex. 3). '

On December 28, 1984, claimant injured his low back while helping lift a truck clutch assembly.
(Ex. 4). In February 1985, SAIF accepted the claim, but did not refer to a specific condition. (Ex. 5).
Claimant had treatment for low back pain and radicular complaints following the December 1984 injury
and a CT scan in April 1985 showed some mild bulging. (See Ex. 53-2). Claimant was declared
medically stationary in late 1985, but his condition aggravated in 1987 and the claim was reopened for a
work-hardening program. (Id.)

In January 1988, claimant sought treatment from Dr. Dunn for persistent low back and left leg
symptoms. (Ex. 6). Dr. Dunn diagnosed a herniated disc at L5-S1. (Ex. 12). He performed an L5-S1
microdiskectomy on December 2, 1988 and removed an extruded fragment. (Ex. 13). SAIF subsequently
indicated that it had accepted a lumbar strain and "December 2, 1988 L5-S1 microlumbar diskectomy”
resulting from the December 1984 injury. (Ex. 47).

Claimant continued to have low back and left leg problems after the 1988 surgery. By October
1995, however, claimant's condition had improved and he was back to work. (Ex. 26).

On September 25, 1997, while working for Liberty's insured, claimant injured his low back
when he was moving a heavy sliding door. (Exs. 28, 29, 30). After the September 1997 incident,
claimant experienced pain in the same area of his back where he had pain before, but it was greater in
intensity and constant. (See Ex. 53-3). Dr. Chandler initially suspected a recurrent disc herniation. (Exs.
324, 34, 35A).

1 Claimant cross-requested review, arguing that he is entitled to an attorney fee under ORS 656.386(1) for Liberty's
rescission of its compensability denial. The attorney fee issue was resolved through our approval of claimant's and Liberty's
stipulation. Our October 31, 2001 Interim Order is incorporated into this order by this reference.
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Liberty and SAIF issued denials and a hearing was held before AL]J Mills regarding
compensability and responsibility. In a November 4, 1999 order, AL] Mills reasoned that claimant's
condition after the 1997 incident was essentially the same as the condition that was accepted by SAIF
arising from the 1984 injury and, therefore, ORS 656.308(1) applied. (Ex. 53-4). AL]J Mills found that
the medical evidence established that claimant's preexisting condition combined with the 1997 incident
to cause or prolong disability and a need for treatment. AL] Mills reviewed the medical opinions and
determined that claimant did not have any new disc pathology or spine pathology; rather, all the
doctors agreed that claimant sustained simply a new strain injury. (Ex. 53-5). ALJ Mills concluded that
claimant's 1997 strain was the major cause of his disability and need for treatment, at least for a period
of time. (Id.) Therefore, AL] Mills determined that Liberty was responsible for claimant's new injury
after the 1997 incident. On November 16, 1999, Liberty accepted a disabling lumbar strain. (Ex. 54).

Claimant continued to experience low back and left leg pain. On January 21, 2000, Liberty
issued a current condition denial, asserting that claimant's accepted lumbar strain had resolved and his
current need for treatment was unrelated to the accepted condition. (Ex. 59). SAIF also denied
responsibility for claimant's current condition. (Exs. 62, 63). Claimant requested a hearing.

The AL]J found that ALJ Mills' November 4, 1999 decision that ORS 656.308 was applicable and
that claimant had sustained a new compensable injury in the form of a strain combined with a
preexisting condition was necessarily a conclusion that the new compensable injury in 1997 "involved”
the same condition previously accepted by SAIF. The AL]J reasoned that AL] Mills' conclusion was "res
judicata.” The AL] noted that the injury accepted by SAIF included a strain and a lumbar disc injury.
The AL] determined that claimant's 1997 compensable injury with Liberty included an element of injury
to the same disc injured and accepted by SAIF, as well as the strain accepted by SAIF, and concluded
that Liberty remained responsible for claimant’'s current condition.

Liberty argues that the AL]J failed to properly apply ORS 656.308. Liberty points out that ALJ
Mills found that claimant's 1997 injury was "simply a lumbar strain,” and Liberty accepted that
condition. Liberty asserts that AL] Mills did not find that claimant had a disc injury as a result of the
1997 injury. According to Liberty, under ORS 656.308, responsibility shifts only for the "same
_condition.” Because claimant did not sustain a disc injury in 1997, Liberty contends that responsibility
for the disc condition did not shift to Liberty.

On the other hand, SAIF argues that responsibility for claimant's back condition shifted forward
to Liberty under ORS 656.308(1) and cannot shift back to SAIF. SAIF relies on AL] Mills' November 4,
1999 decision and the ALJ's analysis.

To resolve this dispute, we must determine whether issue or claim preclusion applies and
whether ORS 656.308(1) applies. The AL]J found that AL] Mills' November 4, 1999 decision regarding
the application of ORS 656.308(1) was "res judicata" to this case. In other words, in the present case,
the ALJ found that, because ALJ Mills found that ORS 656.308(1) applied to the previous litigation, ORS
656.308(1) necessarily applies to the dispute at issue in this case; i.e., compensability of claimant's
current condition. We disagree with the ALJ's analysis. '

For the following reasons, we find that neither issue nor claim preclusion applies to the current
condition denial in this case. Issue preclusion precludes future litigation on a subject issue only if the
issue was "actually litigated and determined” in a setting where its determination was essential to the
final decision reached. Drews v. EBI Companies, 310 Or 134, 139 (1990). In contrast, claim preclusion
does not require actual litigation of an issue of fact or law, nor that the determination of the issue be
essential to the final result. Id. at 140. Claim preclusion requires the opportunity to litigate, as well as
finality. Id.

Here, the issue of claimant's current low back condition was not litigated at the prior hearing on
July 30, 1998. Instead, the issues at the prior hearing were compensability of and responsibility for
claimant's September 1997 low back injury. (Ex. 53). ALJ Mills determined that the 1997 injury was
simply a new strain and claimant did not have any new disc or spine pathology. (Ex. 53-5). On the
other hand, Dr. Dunn, claimant's current treating physician, said that claimant's current low back
condition is related to annular damage, epidural fibrosis and stenosis. (Exs. 59D, 68). Compensability
of claimant's current back condition was not "actually litigated" at the prior hearing and there was no
opportunity to do so. Thus, neither issue nor claim preclusion apply to the present proceeding.
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The next question is whether ORS 656.308(1) applies to this case. Under ORS 656.308(1), an
employer remains responsible for future compensable medical services and disability relating to the
compensable condition "unless the worker sustains a new compensable injury involving the same
condition.”

In Barrett Business Services v. Morrow, 164 Or App 628, 636 (1999), the court held that ORS
656.308(1) applies only when the original compensable injury and the second injury involve the same
condition. The court explained that a new compensable injury "involves the same condition” when the
new compensable injury encompasses, or has as part of itself, the prior compensable injury. Id. at 631.
In that circumstance, all further medical treatment and disability compensably related to the prior
compensable injury become the responsibility of the subsequent employer and are to be processed as a
part of the new injury claim. Id. In Morrow, there was no dispute that the claimant's new compensable
strain was the same condition previously accepted by the carrier. Id. at 632. In that case, responsibility
for the claimant’s preexisting strain shifted to the second carrier. Id.

In the present case, we must determine whether ORS 656.308(1) applies. Claimant has three
compensable back claims. The most recent back claim involved claimant's September 1997 injury while
working for Liberty's insured. After litigation, AL] Mills found that claimant had sustained a strain
injury and Liberty accepted a disabling lumbar strain. (Exs. 53, 54). We first compare the most recent
low back claim (Liberty's lumbar strain) to claimant's current low back condition to determine whether
his current condition "involves the same condition."

We find no medical evidence indicating that claimant's current low back condition is a lumbar
strain. After the prior litigation, claimant continued to have pain in his low back and left leg. (Exs.
54A, 55, 56). Claimant was referred to Dr. Dunn in December 1999. (Ex. 56). Dr. Dunn diagnosed a
postoperative laminectomy with epidural fibrosis and probable discogenic pain and he recommended an
MRI. (Ex. 56-3). In a later report, Dr. Dunn agreed that the major contributing cause of claimant's
current condition and need for treatment was his 1984 back injury and subsequent surgery, not the 1997
lumbar strain. (Ex. 65). In a deposition, Dr. Dunn explained that some of claimant's current pain was
discogenic from annular damage and some was from epidural fibrosis, as well as stenosis. (Ex. 68-10, -
31).

Dr. Schilperoort examined claimant on December 28, 1999 on behalf of Liberty. He reported
that claimant's lumbar strain secondary to the September 1997 episode had resolved. (Exs. 57-5, -6, 58).

In a later report, he explained that the September 1997 strain would have resolved by December 1997.
(Ex. 58-2).

Dr. Wilson examined claimant in November 2000 on behalf of SAIF. He explained that if
claimant’s September 1997 accident had just caused a lumbar strain, that would have resolved within a
couple of months. (Ex. 64-8).

We find no medical evidence that establishes that claimant's current back condition involves the
same condition as the compensable 1997 lumbar strain for which Liberty was responsible. The medical
evidence does not establish that the 1997 lumbar strain is "within" or "part of" the current low back
condition. Rather, the reports from Drs. Dunn, Schilperoort and Wilson establish that claimant's
September 1997 lumbar strain has resolved and- that claimant's current condition is discogenic and
fibrositic. Because there is no persuasive evidence that the current low back condition "involves” the
1997 lumbar strain, ORS 656.308(1) does not apply to that compensable back condition. See Multifoods
Specialty Dist. v. McAtee, 164 Or App 654, 663 (1999) (although the claimant's lumbar strain combined
with the earlier accepted degenerative condition, it was not one "involving" the previously accepted
degenerative condition because there was no evidence that the strain had the previously accepted
condition within or as a part of itself; therefore, the claimant's new injury did not involve the same
condition previously subject to an accepted claim), rev allowed 332 Or 305 (2001).

We next examine SAIF's back claims to determine if claimant's current low back condition
"involves the same condition.” SAIF's most recent claim involves a December 28, 1984 low back injury.
(Ex. 4). In February 1985, SAIF accepted the claim, but did not refer to a specific condition. (Ex. 5).
Claimant had treatment for low back pain and radicular complaints following the December 1984 injury
and a CT scan in April 1985 showed some mild bulging. (See Ex. 53-2). In January 1988, claimant
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sought treatment from Dr. Dunn for persistent low back and left leg symptoms. (Ex. 6). Dr. Dunn
diagnosed a herniated disc at L5-S1 and performed an L5-S1 microdiskectomy on December 2, 1988.
(Ex. 13). SAIF later explained that it had accepted a lumbar strain and "December 2, 1988 L5-S1
microlumbar diskectomy" resulting from the December 1984 injury. (Ex. 47).

For the following reasons, we find that the preponderance of medical evidence establishes that
claimant's current low back condition "involves the same condition” as the L5-S1 disc condition accepted
by SAIF.

In December 1999, Dr. Dunn diagnosed a postoperative laminectomy with epidural fibrosis and
probable discogenic pain. (Ex. 56-3). He reported that claimant’'s MRI had been compared with the
previous MRI and showed L5-51 epidural fibrosis, stenosis and nerve root irritation, some of which had
improved since 1997. (Ex. 59D). On December 6, 2000, Dr. Dunn agreed that the major contributing
cause of claimant’s current condition and need for treatment was his 1984 back injury and subsequent
surgery, not the 1997 lumbar strain. (Ex. 65).

In a deposition, Dr. Dunn said that some of claimant's current pain was discogenic from annular
damage and some was from epidural fibrosis, as well as stenosis. (Ex. 68-10, -31). He explained that
epidural fibrosis was scarring after the surgery, which was 100 percent related to the surgery for the
1984 injury. (Ex. 68-8, -31). Dr. Dunn testified that claimant had annular damage and disc damage
from the 1984 injury. (Ex. 68-18, -22, -25). He felt the same disc had "flared up" as a result of the 1997
injury and that injury had caused some disc damage. (Ex. 68-26, -27, -32). Dr. Dunn concluded that the
major contributing cause of claimant's need for continuing medical treatment was the 1984 injury. (Ex.
68-18, -19).

The other medical reports discussing claimant's current low back condition also indicate his
condition is related to the L5-S1 disc condition. Dr. Schilperoort found that claimant's current condition
was strictly related to his preexisting L4-5 and L5-S1 degenerative spine changes. (Ex. 57-5, -6). Dr.
Wilson listed three possibilities for the etiology of claimant's current condition: (1) the preexisting disc
herniation with surgery and scar formation; (2) something happened on September 25, 1997 that was
not showing on the imaging studies; and (3) possible psychosocial factors. (Ex. 64-6).

Based on Dr. Dunn's opinion, as supported by Drs. Schilperoort and Wilson, we find that
claimant's current low back condition is related to the L5-S1 disc and "involves the same condition” as
his compensable L5-S1 disc condition with SAIF. Under ORS 656.308(1), SAIF remains responsible for
future compensable medical services and disability relating to the compensable condition unless claimant
sustains a new compensable injury involving the same condition. Although claimant sustained a "new
compensable injury” in 1997, the previous AL] found that claimant did not have any new disc pathology -
or spine pathology; rather, he sustained simply a new strain injury. (Ex. 53-5). Therefore, a lumbar
strain was found compensable, but not an L5-S1 disc condition. Under these circumstances, SAIF
remains responsible for claimant's low back condition.

Alternatively, even if ORS 656.308(1) does not apply, SAIF would be responsible for claimant's
current low back condition under Industrial Indemnity Co. v. Kearns, 70 Or App 583 (1984). In that case,
the court held that:

"Where there are multiple accepted injuries involving the same body part, we will
assume that the last injury contributed independently to the condition now requiring
further medical services or resulting in additional disability, and the employer/insurer on
the risk at the time of the most recent injury has the burden of proving that some other
accepted injury last contributed independently to the condition which presently gives

- rise to the claim for compensation; e.g., that its accepted injury caused only symptoms of
the condition or involved a different condition affecting the same body part.” Id. at 585-
86 (internal quotations omitted).

Whether successive injuries involved the same "body part” under Kearns is a question of fact.
Sisters of Providence v. Ridenour, 162 Or App 467, 470-71 (1999). The law does not require a certain
minimum level of specificity to a "body part” for purposes of applying the Kearns presumption. Id. at
471. In Ridenour, the court rejected the carrier's argument that Kearns did not apply because the current
disputed condition involved a herniated nucleus pulposus at L4-5, whereas the previous compensable
condition involved the "low back."
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Here, there is no evidence that claimant's last injury with Liberty's insured (lumbar strain)
contributes to the condition now requiring further medical treatment. Thus, as the carrier with the last
accepted injury, Liberty has rebutted the Kearns presumption. On the other hand, the medical evidence
establishes that claimant's injury with SAIF contributes to his current low back condition. SAIF
" accepted a lumbar strain and "December 2, 1988 L5-S1 microlumbar diskectomy” resulting from the
December 1984 injury. (Ex. 47). As we discussed earlier, Dr. Dunn, claimant’'s treating physician
believed that the major contributing cause of claimant's current condition and need for treatment was
his 1984 back injury and subsequent surgery. (Exs. 65, 68). Therefore, we conclude that SAIF is
responsible for claimant's current low back condition. Consequently, we set aside SAIF's responsibility
denial and uphold Liberty's denial of claimant's current low back condition.

ORDER

The ALJ's order dated May 31, 2001 is reversed. SAIF's responsibility denial of claimant's
current low back condition is set aside and the claim is remanded to SAIF for processing according to
law. Liberty's responsibility denial is reinstated and upheld. SAIF is responsible for the ALJ's $1,000
attorney fee award, to be paid to claimant’s counsel.

[

November 19, 2001 Cite as 53 Van Natta 1510 (2001)

In the Matter of the Compensation of
EUGENE L. TUBRA, Claimant
Own Motion No. 66-0480M
OWN MOTION ORDER
Saif Legal Department, Defense Attorney

~ Reviewing Panel: Members Biehl and Haynes.

The SAIF Corporation has submitted claimant's request for medical benefits relating to his
January 18, 1955 dental condition. SAIF recommends reopening of this claim under our Own Motion for
the provision of medical treatment to tooth #7 and additional dental treatment for claimant's
compensable teeth #7 and #8 conditions. In addition, SAIF recommends that the claim remain open
until medical services are no longer required.

Inasmuch as this compensable injury was sustained prior to January 1, 1966, claimant does not
have a lifetime right to medical benefits pursuant to ORS 656.245. Willian A. Newell, 35 Van Natta 629
(1983). However, the Board has been granted own motion authority to authorize medical services for
compensable injuries occurring before January 1, 1966. See ORS 656.278(1).

We find that the requested medical services are reasonable and necessary and causally related to

the compensable injury. Accordingly, the claim is reopened to provide the requested medical services.
See OAR 438-012-0037.

The claim shall remain reopened to provide the requested medical services. Authorization for
these medical services shall continue on an ongoing basis for an indefinite period of time, until there is a
material change in treatment or other circumstances. After those services are provided, SAIF shall close
the claim pursuant to OAR 438-012-0055.

IT IS SO ORDERED.
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In the Matter of the Compensation of
CANDY BARTEL, Claimant
WCB Case No. 00-03185
ORDER ON REVIEW
Nicholas M. Sencer, Claimant Attorney
Reinisch, MacKenzie, et al., Defense Attorney

Reviewing Panel: Members Phillips Polich and Haynes.

The self-insured employer requests review of those portions of Administrative Law Judge (AL]J)
Otto's order that: (1) awarded claimant additional temporary disability; and (2) awarded a $4,500
attorney fee for claimant's counsel's services in prevailing over the employer's denial of claimant's
depression condition. On review, the issues are temporary disability and attorney fees. We affirm.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact” and "Findings of Ultimate Fact."

CONCLUSIONS OF LAW AND OPINION

Claimant was compensably injured on March 17, 1996.1 (Ex. 9).

In November 1998, after being released for modified work by Dr. Gulick, the attending
physician, claimant sought modified work from the employer. (Tr. 12). No modified jobs were
available. (Id.)

The employer paid temporaryv total disability (TTD) benefits until April 19, 2000. (Tr. 11; Ex.
129). On January 8, 2001, when claimant began a vocational program, the employer resumed TTD
payments.

Claimant requested a hearing seeking temporary disability benefits from April 19, 2000 to
January 8, 2001.

The employer asserts that upon claimant's release to- modified work, her temporary disability
benefits were changed from (TTD) to temporary partial disability (TPD). Reasoning that former ORS
656.212(2) limits the aggregate payments of TPD to a period not exceeding two years, the employer
contends that it properly ceased payments of temporary disability on April 19, 2000.

Claimant responds that former ORS 656.268(3) required the employer to continue TID benefits
until the occurrence of one of the four events enumerated therein. Reasoning that none of the four
enumerated events had yet occurred, claimant asserts that the employer improperly ceased paying
temporary disability. For the reasons stated below, we agree with claimant.

We previously addressed the applicability of the two year time period limiting the payment of
TPD in Sharon A. Gambrel, 46 Van Natta 1881 (1994). There, the claimant had been released for and
accepted modified work in April 1989. Pursuant to ORS 656.212, the carrier ceased paying TPD in April
1991. The claimant continued to work in a modified capacity through July 1993 when the employer
withdrew the modified job offer.2 The claimant requested a hearing seeking reinstatement of temporary
total disability as of the date that the employer withdrew the modified job offer.

In affirming the AL]'s award of TTD, we concluded that because the claim was in open status,
and because the claimant had not returned to modified work after the employer withdrew its modified
job offer, the carrier was required to reinstate the payment of TTD. 46 Van Natta at 1883. In other

1 The claim was initially closed by a December 7, 1998 Determination Order. (Ex. 93). A February 26, 1999 Order on
Reconsideration rescinded the Determination Order. (Ex. 97). At the time of the hearing, the claim was in open status.

2 The claimant's employer in 1993 was not the employer at injury.
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words, we concluded that although the carrier had been authorized to terminate TTD (and begin paying
TPD) pursuant to former ORS 656.268(3) when the claimant began modified work, that circumstance no
longer existed when the employer withdrew its modified job offer. Id. Thus, the carrier was required to
reinstate the payment of TTD.

We find the facts of this case analogous to those in Gambrel. Here, although claimant was able
to perform modified work, the employer did not offer modified employment. In fact, the employer
expressly advised claimant that no such modified work was available. Applying the Gambrel rationale,
we conclude that because the employer did not offer claimant modified employment, the employer was
not authorized pursuant to former ORS 656.268(3) to cease paying TTD and begin payments of TPD. In
other words, under the circumstances here, the two year time period limiting the payment of TPD has
not yet commenced. Accordingly, we conclude that former ORS 656.212(2) is not applicable.

Our conclusion is consistent with OAR 436-060-0030(4) & (5) (WCD Admin Order No. 96-070),
which require a carrier to continue paying TTD (and not begin paying TPD) until the worker either (1)
begins some type of wage earning employment; or (2) fails to begin (after a written offer from the
employer) wage earning employment which was authorized by the attending physician. Here, the
circumstances set forth in OAR 436-060-0030(4) & (5) that authorize a carrier to terminate TTD and begin
paying TPD never materialized. Consequently, claimant was entitled to receive TTD on April 19, 2000
and thereafter. Accordingly, we affirm the AL]'s order awarding additional temporary disability benefits
from April 19, 2000 to January 8, 2001.

The employer argues that the ALJ's $4,500 attorney fee award was excessive, because claimant
developed no medical evidence for the hearing regarding the employer's denial of her depression
condition. Claimant responds that the ALJ's fee award was appropriate, considering that claimant's
depression condition was sufficiently complex, the benefit to claimant, the value of the claim, and the
time devoted to the case.

We review the attorney fee issue de novo, considering the specific contentions raised on review,
in light of the factors set forth in OAR 438-015-0010(4), as applied to the circumstances of this case.
Those factors are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the
value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefit secured for the represented party; (7) the risk in a particular case that any attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses. .

Our review of the record reveals the following information. The issue in dispute at the hearing
was the compensability of claimant's depression condition. The hearing lasted about two hours and 15
minutes not including closing arguments. The transcript consists of 31 pages. Claimant called the two
witnesses who testified at hearing. The record consists of about 130 exhibits spanning a 4-year time
period. No depositions were taken. The case involved issues of factual, medical, and legal complexity,
that are comparable with disputed mental conditions that are generally submitted to his forum. The
claim’s value and the benefits secured are significant, especially considering claimant's disabling
depression condition. The parties” respective counsels presented their positions in a thorough, well-
reasoned and skillful manner. No frivolous issues or defenses were presented. Finally, there was a
significant risk that claimant's counsel's efforts might have gone uncompensated, particularly
considering the employer's vigorous challenge to the claim.

Based upon our application of each of the previously enumerated factors and considering the
parties’ arguments, we conclude that $4,500 is a reasonable attorney fee for services at the hearings
level. In reaching this conclusion, we have particularly considered the time devoted to the
compensability issue (as represented by the hearing record), the complexity of the issue, the value of the
interest involved, the nature of the proceeding, and the risk that claimant's counsel might go
uncompensated.

Claimant's attorney is entitled to an assessed fee for services on review regarding the temporary
disability issue. ORS 656.382(2). After considering the factors set forth in OAR 438-015-0010(4) and
applying them to this case, we find that a reasonable fee for claimant's attorney's services on review
regarding that issue is $1,750, payable by the employer. In reaching this conclusion, we have
particularly considered the time devoted to the temporary disability issue (as represented by claimant's
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respondent's brief, his counsel’s request, and the employer's objection), the complexity of the issue, and
the value of the interest involved. Claimant is not entitled to an attorney fee for services on review
devoted to the ALJ's attorney fee award. See Dotson v. Bohemia, Inc., 80 Or App 233 (1986).

ORDER

The ALJ's order dated March 8, 2001 is affirmed. For services on review, claimant is awarded a
$1,750 attorney fee, payable by the self-insured employer.

November 20, 2001 Cite as 53 Van Natta 1513 (2001)

In the Matter of the Compensation of
JAMES BURROWS, JR., Claimant
WCB Case No. 00-08690
ORDER ON REVIEW
Gatti, Gatti, et al., Claimant Attorney
Garrett, Hemann, et al., Defense Attorney

Reviewing Panel: Members Haynés and Phillips Polich.

Claimant requests review of Administrative Law Judge (AL]) Fitzwater's order that: (1) upheld
the self-insured employer’s denial of his current neck condition; and (2) declined to assess penalties or
attorney fees for the employer's allegedly unreasonable denial. ~On review, the issues are
compensability and penalties.

We adopt and affirm the ALJ's order.
ORDER

The ALJ's order dated July 13, 2001 is affirmed.

Board Member Phillips Polich concurring.

I agree with the lead opinion that, for the reasons explained by the AL]J, claimant failed to
establish compensability of his current neck condition. I write separately to express my concerns about
this case.

It is apparent that claimant seriously injured his neck as a result of the January 13, 2001 work
incident. Nevertheless, because he has a preexisting cervical disc disease and case law broadly defines
a "combined condition” under ORS 656.005(7)(a)(B), claimant's burden of proof is high. See Luckhurst v.
Bank of America, 167 Or App 11 (2000); Multifoods Specialty Distribution v. McAtee, 164 Or App 654, 662
(1999). Unfortunately for claimant, the medical evidence in this case is insufficient to sustain his burden
of proof.
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In the Matter of the Compensation of
CHARLES D. COCHRAN, Claimant
WCB Case No. 00-07183
ORDER ON REVIEW
Black, Chapman, et al., Claimant Attorney
Julie Masters (Saif), Defense Attorney

- Reviewing Panel: Members Haynes and Phillips Polich.
The SAIF Corporation requests review of Administrative Law Judge (AL]) Stephen Brown's
order that: (1) set aside its partial denial of claimant's injury claim for a low back condition; and (2)
awarded an $8,000 attorney fee pursuant to ORS 656.386(1). On review, the issues are compensability

and attorney fees. We affirm in part and modify in part.

FINDINGS OF FACT

We adopt the AL]'s "Findings of Fact.”

CONCLUSIONS OF LAW AND OPINION

Claimant was compensably injured in August 1997 when he fell through an attic, landing on a
ceiling joist. (Ex. 17; Tr. 14). The claim was accepted as a lumbar strain.1 (Ex. 26). The claim was
closed in October 1997 without an award of permanent disability. (Ex. 29). '

Following the August 1997 work event, claimant experienced low-grade back pain that was
aggravated by activity, but relieved with rest. (Tr. 20). Claimant eventually came under the care of Dr.
Potter, who diagnosed grade I spondylolisthesis L5-S1. (Ex. 57). Claimant requested acceptance of the
spondylolisthesis condition.

SAIF declined acceptance of the spondylolisthesis condition. (Ex. 62A). Claimant requested a
hearing.

The ALJ relied on the opinion of Dr. Potter and concluded that claimant had established the
compensability of his spondylolisthesis condition. Consequently, the ALJ set aside SAIF's denial. The
AL]J also awarded an $8,000 attorney fee pursuant to ORS 656.386(1).

Claimant seeks to establish the compensability of his L5-51 spondylolisthesis as a consequential
condition of the August 1997 work injury. In order to establish the compensability of his
spondylolisthesis condition as a "consequential” condition of his compensable injury, claimant must
prove that the compensable injury is the major contributing cause of the spondylolisthesis condition.
ORS 656.005(7)(a)(A); Albany General Hospital v. Gasperino, 113 Or App 411, 415 (1992). To satisfy the
"major contributing cause" standard, claimant must establish that his work injury contributed more to
the claimed condition than all other factors combined. See, e.g., McGarrah v. SAIF, 296 Or 145, 146
(1983). A determination of the major contributing cause involves the evaluation of the relative
contribution of different causes of claimant's spondylolisthesis condition and deciding which is the
primary cause. See Dietz v. Ramuda, 130 Or App 397 (1994), rev dismissed 320 Or 416 (1995).

Dr. Potter explained that claimant incurred a pars fracture as a result of the 1997 work injury
when he fell through a ceiling and landed on a beam. (Ex. 66-37; 66-38). According to Dr. Potter, the
force caused when claimant impacted the beam was applied to the facet joints between L5 and 51,
levering the facet joints against the vertebral body through the pars, thus causing the fracture. (Ex.66-
39). Dr. Potter further explained that in such a fracture, the muscles attached to the spinous process
(posterior to the fracture) constantly move the fracture site. (Ex. 66-43; 66-44). As a result, the fracture
does not heal, and "callous” rather than bone forms at the fracture site, eventually causing a "traumatic”
L5-5S1 spondylolisthesis. (Ex. 66-44). Based on claimant's history, his findings of "callous” during

1 Claimant also injured his left knee. (Ex.26). The knee injury is not in issue.
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surgery, the radiology studies, and his experience in operating on between 100 and 150 pars fractures,
Dr. Potter opined that the major contributing cause of claimant's L5-51 spondylolisthesis was the work
injury of August 1997. (Ex. 64; 66-36). Because Dr. Potter's opinion is based largely upon his actual
surgical observations, his opinion is entitled to great weight.2 See Argonaut Ins. Co. v. Mageske, 93 Or
App 698, 701 (1988).

Drs. Young and Williams (SAIF-arranged examiners) each opined that claimant's
spondylolisthesis condition was most likely due to degenerative changes or was congenital in nature.
(Exs. 46-6; 62-4). Dr. Williams based his opinion on a statistical analysis that congenital
spondylolisthesis is "more common” than traumatic spondylolisthesis. (Ex. 46-7). Because Dr. Williams'
opinion is grounded more on statistical analysis and less on factors personal to claimant than is the
opinion of Dr. Potter, we find it less persuasive than Dr. Potter's opinion. See Brian Mottaz, 53 Van
Natta 802, 803 (2001) (medical evidence grounded in statistical analysis is generally not persuasive
because it is not sufficiently directed to the claimant's particular circumstances); Yolanda Enriquez, 50 Van
Natta 1507 (1998); Steven H. Newman, 47 Van Natta 244, 246 (1995).

Dr. Young's opinion is based on a belief that traumatic L5-51 spondylolisthesis cannot occur in
conjunction with pars fracture. (Ex. 62-4; 64B-8). Dr. Young relied on medical literature (Deposition
Exhibits 1 & 2) to support his opinion. Dr. Potter did not agree with Dr. Young, and explained that the
medical literature on which Dr. Young relied does not exclude pars fracture as a cause of traumatic L5-
S1 spondylolisthesis. Rather, the medical literature relied on by Dr. Young merely categorized pars
fracture spondylolisthesis as Type IIC spondylolisthesis instead of Type IV spondylolisthesis. (Ex. 66-
37). Based on our review of Deposition Exhibits 1 & 2, we conclude that, in context, Dr. Potter's
explanation regarding the medical literature is more persuasive. (Depo Ex. 1, p 85; Depo Ex 2, p 207).
Because Dr. Young's opinion appears to rest on incomplete or inaccurate information, his opinion is not
persuasive.

In conclusion, finding no persuasive reason to do otherwise, we defer to Dr. Potter's opinion
and conclude that claimant has established the compensability of his spondylolisthesis condition. See
Weiland v. SAIF, 64 Or App 810 (1983).

SAIF argues that the AL]J's $8,000 attorney fee award was excessive and suggests that a $4,500
fee award is sufficient. Claimant responds that the AL]J's fee award was appropriate, considering the
value of the claim and the highly technical nature of the medical evidence.

We review the attorney fee issue de novo, considering the specific contentions raised on review,
in light of the factors set forth in OAR 438-015-0010(4), as applied to the circumstances of this case.
Those factors are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the.
value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefit secured for the represented party; (7) the risk in a particular case that any attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses.

Our review of the record reveals the following information. The issue in dispute at the hearing
was the compensability of claimant’s L5-S1 spondylolisthesis condition. The hearing lasted about two
hours and 40 minutes not including closing arguments. The record consists of about 66 exhibits,
including the depositions of two doctors. Claimant's attorney submitted a statement of services
indicating 25 hours of time spent through the hearing.

. The case involved issues of above average factual and legal complexity, considering the range of
cases generally submitted to this forum. The claim's value and the benefits secured are significant,
especially considering that claimant required need for surgery. The parties' respective counsels
presented their positions in a thorough, well-reasoned and skillful manner. No frivolous issues or
defenses were presented. Finally, there was a significant risk that claimant's counsel's efforts might
have gone uncompensated, particularly considering SAIF's vigorous challenge.

2 SAIF contends that Dr. Potter's opinion is not persuasive because it rests on the mistaken belief that claimant had been
unable to consistently work for two years, rather, than as claimant testified, that he was able to work by self-limiting his activity
level. Dr. Potter did initially misunderstand claimant's ability to work. (Ex. 38). However, during his deposition, Dr. Potter was
given the correct history and indicated that such a history is not inconsistent with a traumatic injury. (Ex. 66-12). Consequently,
we reject SAIF's assertion.
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Based upon our application of each of the previously enumerated factors and considering the
parties' arguments, we conclude that $6,500 is a reasonable attorney fee for services at the hearings
level. In reaching this conclusion, we have particularly considered the time devoted to the
compensability issue (as represented by the record, and claimant's counsel fee request, and SAIF's
* objections), the abov average complexity of the issue, the value of the interest involved, and the risk
that claimant's counsel might go uncompensated.

Claimant's attorney is entitled to an assessed fee for services on review regarding the
compensability issue. ORS 656.382(2). Claimant's attorney has requested $3,000 for services on Board
review. SAIF contends that $1,500 is appropriate.

In determining a reasonable attorney fee, we apply the factors set forth in OAR 438-015-0010(4)
to the circumstances of this case. See Schoch v. Leupold & Stevens, 162 Or App 242 (1999) (Board must
explain the reasons why the factors considered lead to the conclusion that a specific fee is reasonable).
Those factors are: (1) the time devoted to the case; (2) the complexity of the issue(s) involved; (3) the
value of the interest involved; (4) the skill of the attorneys; (5) the nature of the proceedings; (6) the
benefit secured for the represented party; (7) the risk in a particular case that any attorney's efforts may
go uncompensated; and (8) the assertion of frivolous issues or defenses.

The issue on review is compensability of claimant's L5-S1 spondylolisthesis as a consequence of
his August 1997 work injury. The record consists of 38 pages of transcript and 66 exhibits, including the
depositions of two doctors and 30 pages of medical literature. Claimant submitted a 19 page
respondent's brief.

The medical issues presented in this compensability dispute, when compared to compensability
disputes generally presented to this forum, are of above average complexity. The value of the claim and
the benefits secured are significant. The parties' respective counsels presented their positions in a
thorough and professional manner. No frivolous issues or defenses were presented. Finally,
considering the conflicting medical opinions and the stringent standard for establishing compensability
of consequential condition claims, there was a significant risk that claimant's counsel's efforts might
have gone uncompensated.

After considering claimant's counsel's statement of services, and SAIF's response, and applying
the factors set forth in OAR 438-015-0010(4), we conclude that $2,500, payable by SAIF, is a reasonable
attorney fee under ORS 656.382(2) for services on Board review regarding the compensability issue. In
reaching this conclusion, we have particularly considered the time devoted to the issue (as represented
by claimant's respondent's brief, claimant’'s counsel's statement of services, and SAIF's response), the
complexity of the issue, and the value of the interest involved. We note that claimant is not entitled to

an attorney fee for services devoted to the attorney fee issue. Dotson v. Bohemia, Inc., 80 Or App 233
(1986).

ORDER

The AL]'s order dated June 4, 2001 is modified in part and affirmed in part. In lieu of the AL]J's
attorney fee award for services at the hearing, claimant's attorney is awarded a $6,500 attorney fee
payable by SAIF. The remainder of the ALJ's order is affirmed. For services on review, claimant's
attorney is awarded a $2,500 attorney fee, payable by SAIF.
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In the Matter of the Compensation of
STEPHEN G. LUTES, Claimant
Own Motion No. 01-0316M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE

Reviewing panel: Members Biehl and Haynes.

Claimant requests review of the self-insured employer's August 21, 2001 Notice of Closure, -
which closed his claim with an award of temporary disability compensation from January 2, 2001
through August 16, 2001. The employer declared claimant medically stationary as of August 16, 2001.
Claimant contends that he is entitled to additional temporary disability because he was not medically
stationary when the employer closed his claim. Having received the parties’ submissions and respective
positions, we proceed with our review. 1

FINDINGS OF FACT

On January 2, 2001, claimant underwent a compensable fusion of the right talonavicular joint,
performed by Dr. Daines, claimant’s former attending physician. On January 10, 2001, we authorized
the payment of temporary disability compensation beginning the date claimant was hospitalized for the
proposed surgery. On May 17, 2001, Dr. Daines noted that x-rays showed one of the screws had broken
and a CT scan clearly showed a nonunion through the talonavicular joint. As a result, Dr. Daines
recommended a re-fusion of the talonavicular joint of claimant's right foot.

On July 11, 2001, Dr. Daines opined that claimant was not medically stationary. Diagnosing a
nonunion in: claimant's right foot, Dr. Daines continued to recommend the re-fusion surgery. Without
the recommended surgery, Dr. Daines did not consider claimant's condition to be medically stable. Dr.
Daines further noted that the recommended surgery was for curative purposes. The employer received
this report on July 30, 2001.

On August 6, 2001, the employer advised claimant that it had not been "able to substantiate
medical treatment since May 17, 2001." The employer further notified claimant that if it did not hear
from claimant by August 20, 2001, it would "assume that [he has] completely recovered and will proceed
with closure of the claim.”

Dr. Roser, a new attending physician, saw claimant on August 10, 2001. Concluding that
claimant was "not at maximal medical improvement,” Dr. Roser reported that claimant required right
ankle surgical reconstruction, noting that the talonavicular fusion had gone into "nonunion with broken
hardware.” Dr. Roser forwarded this report to the employer by facsimile on August 13, 2001.

In an August 16, 2001 "check-the-box" letter, Dr. Daines agreed to the employer's question:
"Would you agree that until the surgery is done, [claimant] is medically stationary? (Put another way,
would you agree that there will be no further improvement in [claimant's] condition until the surgery
has been done?)." .

Relying on Dr. Daines’ "check-the-box" response, the employer issued its Notice of Closure on
August 21, 2001, declaring claimant medically stationary as of August 16, 2001.

In a September 25, 2001 chart note, Dr. Roser reiterated that claimant required further surgery
and noted that claimant was willing to proceed with the surgery. Claimant underwent the proposed
surgery on October 2, 2001.

On October 17, 2001, the employer submitted another Own Motion recommendation form,
which included a copy of Dr. Roser's August 10, 2001 chart note recommending further surgery. The
employer recommended claim reopening.

1 on January 10, 2000, we issued an Own Motion Order, which reopened claimant's 1978 claim for the provision of
temporary disability compensation. (Own Motion Case No. 99-0460M). The employer issued its August 21, 2001 Notice of Closure
for that claim.
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CONCLUSIONS OF LAW

"Medically stationary” means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that he was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). The propriety of the closure turns on whether claimant was medically stationary at the
time of the August 21, 2001 closure and not of subsequent developments. See ORS 656.268(1); Sullivan
v. Argonaut Ins. Co., 73 Or App 694 (1985); Alvarez v. GAB Business Services, 72 Or App 524 (1985). The -
issue of claimant's medically stationary status is primarily a medical question to be decided based on
competent medical evidence. Harmon v. SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7,
12 (1980).

In support of its closure, the employer relies on the "check-the-box" letter from Dr. Daines and
its contention that claimant had not sought medical treatment since May 2001. However, before and
after the August 21, 2001 closure, claimant's attending physicians (Drs. Daines and Roser) opined that
claimant’s condition was not medically stationary. These assessments were based on the proposition
that claimant required a re-fusion of his right ankle which would materially improve his compensable
condition.

We generally defer to the opinion of claimant's treating physician, absent persuasive reasons to
do otherwise. Weiland v. SAIF, 64 Or App 810 (1983). In this case, we do not find Dr. Daines' August
16, 2001 "check-the-box" response persuasive. Dr. Daines' August 16, 2001 concurrence is insufficiently
explained to overcome his prior opinion that claimant's condition was not medically stationary. See Kelso
v. City of Salem, 87 Or App 630 (1987) (unexplained change of physician's opinion found unpersuasive).
Furthermore, Dr. Roser, undertook claimant's treatment prior to the closure and continued to opine that
claimant still required the surgery that was first reccommended in May 2001. Dr. Roser's opinion was
based on a complete examination of claimant and objective diagnostic evidence.

Under such circumstances, the medical record does not support a conclusion that claimant's
condition was medically stationary when the employer closed the claim on August 21, 2001. Therefore,
we conclude that the closure was premature.

We are likewise not persuaded by the employer's contention that claimant's condition was
medically stationary because of a failure to seek further treatment. The record demonstrates that
claimant sought treatment with Dr. Roser on August 10, 2001, ten days prior to the expiration of the
deadline set forth by the employer in its August 6, 2001 letter to claimant. A chart note from this
examination was sent by facsimile to the employer on August 13, 2001, eight days prior to the issuance
of its August 21, 2001 closure. Claimant's willingness to proceed with the surgery is further confirmed
by Dr. Rosen's September 25, 2001 chart note.

Consequently, we conclude that claimant's condition was not medically stationary when the
employer closed his claim. Accordingly, we set aside the Notice of Closure as premature and remand
the claim to the employer for further processing in accordance with law. When appropriate, the claim
shall be closed by the employer pursuant to OAR 438-012-0055.2

IT IS SO ORDERED.

21n light of our finding that the claim was prematurely closed, we have dismissed the October 17, 2001 Own Motion
reopening request in a separate order. (WCB Case No. 01-0324M).
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In the Matter of the Compensation of
GAYLE "JOE" R. MOORE, Claimant
WCB Case No. 01-00760
ORDER ON REVIEW
Kryger, et al., Claimant Attorney
Bruce A. Bornholdt (Saif), Defense Attorney

Reviewing Panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich dissents.
The SAIF Corporation requests review of that portion of Administrative Law Judge (ALJ) Martha

Brown's order that set aside its denial of claimant's "new medical condition” claim for a cervical
condition. On review, the issue is compensability. We reverse.
FINDINGS OF FACT

We adopt the AL]J's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

Claimant compensably injured his neck during a motor vehicle accident on the job on December
3, 1999. SAIF accepted claimant's claim for a "cervical sprain/strain." (Ex. 7). The claim was closed by
a March 7, 2000 Notice of Closure awarding no permanent disability. (Ex. 13). Eventually, claimant
was awarded nine percent unscheduled permanent disability. (Ex. 42).

The ALJ set aside SAIF's denial of claimant's "new medical condition” claim for a C6-7 disc
extrusion based on the opinion of a consulting neurosurgeon, Dr. Ono.l On review, SAIF contends that
Dr. Ono's opinion is insufficient to meet claimant's burden of proof. Specifically, SAIF contends that
the ALJ erroneously concluded that claimant did not suffer from a preexisting condition that combined
with his compensable injury. We agree.

A "preexisting condition” is:

‘any injury, disease, congenital abnormality, personality disorder or similar condition
that contributes or predisposes a worker to disability or need for treatment and that
precedes the onset of an initial claim for an injury or occupational disease, or that
precedes a claim for worsening pursuant to ORS 656.273." ORS 656.005(24).

Here, the preponderance of medical evidence proves that claimant suffered from preexisting
cervical degenerative conditions that combined with his compensable injury to contribute to his disability
or need for treatment. Where the medical evidence is divided, we rely on medical opinions that are
well-reasoned and based on complete and accurate information. Somers v. SAIF, 77 Or App 259 (1986).
Absent persuasive reasons to the contrary, we rely on the opinion of claimant's treating physician.
Weiland v. SAIF, 64 Or App 810 (1983).

Here, we find no reasons not to defer to claimant's treating physician, Dr. Neuburg, on the
issue of whether claimant suffers from a "preexisting condition.” A cervical spine x-ray taken on the
date of claimant's December 3, 1999 injury was originally interpreted on the Form 827 (First Medical
Report) and by the emergency room physician, Dr. Pliskin, as being "negative.” (Exs. 1, 2-1). However,
on April 20, 2000, Dr. Neuburg described the same x-ray as indicating degenerative changes at C6-7.
(Ex. 16). On May 16, 2000, Dr. Neuburg then described the x-ray as revealing "disc space narrowing
and lipping" at C6-7. That same date, Dr. Neuburg stated that claimant suffered from preexisting
conditions of degenerative disk disease and degenerative joint disease at C6-7. (Exs. 18, 19). On May
25, 2000, an MRI scan showed "marked" degenerative disease at C6-7. (Ex. 20). On May 31, 2000, Dr.
Neuburg assessed claimant's condition as "status post neck strain with underlying preexisting previously
asymptomatic degenerative disc disease of the spine.” (Ex. 21).

Dr. Young, a neurologist who examined claimant on referral from Dr. Neuburg, found that
claimant suffered from degenerative disc disease at C6-7, which was "preexisting by x-ray report.” (Ex.
22). Another x-ray taken on June 8, 2000 demonstrated degenerative disc disease at the C5-6 level with
narrowing and spurring at C6-7. (Ex. 24). On June 20, 2000, Dr. Neuburg stated that claimant's
treatment had been directed at a combination of "waxing and waning" (from the neck strain), but that

1 The ALJ referred to Dr. Ono as a neurologist. The record establishes that Dr. Ono was a neurosurgeon.



1520 » Gavle "Joe" R. Moore, 53 Van Natta 1519 (2001)

claimant's symptoms had been primarily secondary to his degenerative disc disease and degenerative
joint disease. (Ex. 27). Finally, on October 25, 2000, Dr. Young stated that claimant "clearly” had
preexisting degenerative disc disease at C6-7, and that the predominant factor in his current condition
was the preexisting disease. (Ex. 42A).

In contrast, Dr. Ono stated in answer to questions posed by claimant's counsel that he did not
find definite preexisting conditions "from.[claimant's] history” at the time of his initial examination.
(Ex. 42B). However, in view of the extensive evidence of preexisting degenerative disc disease and
degenerative joint disease detailed above, we do not find Dr. Ono's opinion on this issue persuasive: In
this regard, we also note that Dr. Ono stated he did not find any preexisting conditions "from
[claimant's] history.” (Id.) We interpret that phrase to indicate merely that claimant had told Dr. Ono
that he had no prior injuries or symptomatic preexisting conditions, which is consistent with his
testimony. (Tr. 7, 8). However, Dr. Ono did not reconcile his opinion with the x-rays and MRI reports
described above, nor with Dr. Neuburg and Dr. Young's interpretations of those studies..

In addition, based on Dr. Neuburg and Dr. Young's opinions, we find that claimant's
preexisting degenerative cervical conditions "combined with" his compensable neck strain to cause his
disability and need for treatment. (See Exs. 21, 27). See Luckhurst v. Bank of America, 167 Or App 11
(2000) (a combined condition means two conditions that "merge or exist harmoniously”); Multifoods
Specialty Distribution v. McAtee, 164 Or App 654 (1999). In particular, Dr. Young stated that claimant's
treatment represented a "combination of waxing and waning" (since the neck strain claim was closed)
but "primarily symptoms due to his degenerative disk disease and degenerative joint disease of the
lower cervical spine.” (Ex. 27). Accordingly, claimant must prove that his compensable injury was the
major contributing cause of his disability or need for treatment of his combined cervical condition. ORS
656.005(7)(a)(B).

Where proof by "major contributing cause" is necessitated, persuasive medical opinion must
evaluate the relative contribution of different causes of claimant's condition and determine which is the
primary cause. Dietz v. Ramuda, 130 Or App 397, 401 (1994), rev dismissed 320 Or 416 (1995). Dr. Ono
represents the only medical opinion supportive of claimant's claim for a C6-7 disc extrusion condition.
However, Dr. Ono's conclusory statement that claimant's December 1999 compensable injury was the
major contributing cause of his disc extrusion condition does not compare or weigh the potential effect
of claimant's preexisting cervical degenerative conditions. (Ex. 42B). In those circumstances, claimant
has not met his burden of proof. ORS 656.266. We therefore need not compare the relative
persuasiveness of countervailing medical opinions in the record.

Accordingly, we reverse the portion of the AL]J's order setting aside SAIF's denial of the cervical
condition. The AL]'s assessed attorney fee award will also be reversed.

ORDER

The AL]'s order dated May 15, 2001 is reversed in part and affirmed in part. That portion of the
ALJ's order that set aside the SAIF Corporation's January 23, 2001 denial of claimant's new medical
condition claim for a C6-7 disc extrusion is reversed. The aforementioned portion of SAIF's January 23,
2001 denial is reinstated and upheld. The ALJ's assessed attorney fee award is also reversed. The
remainder of the ALJ's order is affirmed.

Board Member Phillips Polich dissenting.

I agree with the majority that claimant's burden of proof in this matter is by "major contributing
cause.” Despite one "normal" x-ray just after the accident, there is abundant evidence of preexisting
degenerative conditions in claimant's cervical spine, necessitating evaluation of this case as a "combined
condition” pursuant to ORS 656.005(7)(a)(B). However, on the medical evidence, I would still affirm the
ALJ's reliance on Dr. Ono's opinion and set aside SAIF's denial of claimant's claim for the cervical
condition. Accordingly, I respectfully dissent.

Dr. Ono concluded that claimant's December 3, 1999 work injury, when he was rear-ended by a
tow truck at relatively high speed, was the major contributing cause of his cervical disc extrusion. (Ex.
42B). As the AL]J reasoned, Dr. Ono, a neurosurgeon who examined claimant on several occasions, is
the only physician whose opinion incorporates claimant's unrebutted testimony that he had never
experienced symptoms in, nor sought treatment for, his neck before this on-the-job injury. (Id.)

I agree with the AL]J that the remainder of the medical opinion in the record fails to adequately
consider this important factor and is therefore unexplained and unpersuasive. Although Dr. Young,
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who examined claimant only once, recognized that claimant did not have any prior symptoms, I would
not rely on his conclusory opinion that the "predominant factor” in claimant's condition was preexisting
disease. (Ex. 42A).

~ For these reasons, | reépectfully dissent.

November 20, 2001 Cite as 53 Van Natta 1521 (2001)

In the Matter of the Compensation of
SAMUEL B. VAUGHN, Claimant
WCB Case No. 00-04989
ORDER ON REVIEW
Cole, Cary, et al., Claimant Attorney
Cummins, Goodman, et al., Defense Attorney

Reviewing Panel: Members Biehl and Haynes.

Claimant requests review of Administrative Law Judge (AL]) Fitzwater's order that upheld the
self-insured employer's denial of his injury claim for back, right shoulder and elbow conditions. On
review, the issue is compensability.

We adopt and affirm the AL]'s order with the following supplementation.

Claimant, a maintenance worker, alleged that he was injured after being "belly bumped" by his
temporary supervisor, Mr. Woods. Concluding that claimant was not a credible witness, the AL] found
first that claimant had not established that he suffered an injury in the course and scope of his
employment. ORS 656.005(7)(a). Alternatively, the ALJ found that claimant's claim was barred because
he was an "active participant” in the alleged assault under ORS 656.005(7)(b)(A). For the following
reasons, we agree with the AL]J's finding that claimant was not a credible witness, and therefore that
claimant did not prove that he sustained a compensable injury. We thus need not resolve the issue of
whether claimant was an "active participant” in an assault.

We ordinarily defer to the ALJ's "demeanor-based" credibility findings. International Paper v.
McElroy, 101 Or App 61 (1991); Robert P. Sale, 53 Van Natta 559 (2001). Here, we find no reasons not to
defer to the ALJ's demeanor-based finding that claimant did not credibly testify that he sustained an on-
the-job injury. (O&O at 4). In this regard, we find persuasive that claimant did not seek medical
treatment for more than a month after his alleged injury on March 9, 2000. (See Ex. 2).

In addition, claimant did not report his alleged injury to police chief Hudson, whom claimant
and Woods both sought out just after their March 9, 2000 confrontation and the alleged injury. (Tr. 82,
85, 86). Claimant also neglected to mention the alleged injury to Hudson during a telephone call later
that day in which claimant asserted that Woods had been involved in an altercation in a bar in
California and that Woods' son possessed illegal fireworks or explosives. (Tr. 86). It was not until the
following morning (March 10, 2000) that claimant reported an alleged injury from the previous day in a
telephone call to Hudson. (Tr. 87). Given claimant's acknowledged and repeated history of
"whistleblowing" regarding the employer's alleged safety violations, we find that claimant likely would
have reported his injury to Hudson during at least one of his conversations with him on March 9, 2000,
if it had in fact occurred. (See Tr. 17, 89). '

Finally, we find no reasons not to defer to the AL]'s demeanor-based credibility finding in favor
of Woods' testimony denying that a "belly-bumping” incident occurred on March 9, 2000. (Tr. 63). In
reaching this conclusion, we note that Hudson corroborated in significant part Woods' testimony
regarding the sequence of events during the week of the alleged incident.

For these reasons, we agree with the ALJ that claimant has not proved that he suffered an injury
in the course and scope of his employment on March 9, 2000. ORS 656.005(7)(a). The employer's
denial was properly upheld. ’

ORDER

The ALJ's order dated July 18, 2001 is affirmed.
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In the Matter of the Compensation of
GLENNA D. BULLOCK, Claimant
WCB Case No. 01-00113
ORDER ON REVIEW (REMANDING)
Julie Masters (Saif), Defense Attorney

Reviewing Panel: Members Haynes and Phillips Polich.

Claimant, pro se, requests review of Administrative Law Judge (AL]) Peterson's order that
dismissed her request for hearing. On review, the issue is the propriety of the ALJ's dismissal order.
We vacate and remand.

FINDINGS OF FACT

Pursuant to claimant's request for hearing, a hearing was scheduled for April 3, 2001. Claimant
failed to appear. The SAIF Corporation moved to dismiss claimant's request for hearing.

On April 24, 2001, the AL]J issued an Order of Dismissal dismissing claimant's request for
hearing and providing notice of the right to request Board review. The order also contained a paragraph
providing that claimant's request for hearing could be “subject to reinstatement" if claimant submitted a
written request to do so within 15 days of the order.

On May 1, 2001, the Hearings Division received a letter from claimant stating that she "[did] not
agree with the finding in this matter.” The AL] did not abate or reconsider the Dismissal Order.
Claimant's letter was eventually acknowledged as a request for Board review.

CONCLUSIONS OF LAW AND OPINION

An AL] must consider a motion for postponement of a hearing even after an order of dismissal
has been issued. See Olga G. Semeniuk, 46 Van Natta 152 (1994); Harold Harris, 44 Van Natta 468 (1992).
We have interpreted a claimant’s "post-dismissal order" correspondence after a hearing request has been
dismissed for failure to appear as a motion for postponement of the scheduled hearing. See Marty C.
Hayter, 53 Van Natta 37, 38 (2001). In those cases, where the ALJ did not have an opportunity to rule
on the motion, and the motion is filed within the time parameters set forth in the "show cause® portion
of the dismissal order, we have remanded to the AL]J for consideration of the motion. See Teresa Marion,
50 Van Natta 1165 (1998); Brent Harper, 50 Van Natta 499 (1998).

Here, the ALJ issued a combined dismissal order and "reinstatement” order, as described above,
on April 24, 2001. Such a "combined” order was proper, because claimant did not appear at the
scheduled hearing and no communication regarding the non-appearance was received. See Marcelino
Ruiz, 52 Van Natta 946, 948 n1 (2000).

On May 1, 2001, claimant filed a response to the ALJ's order, within the requisite 15-day
"reinstatement” period, asserting that she did not agree with "the finding in this matter.” We thus
interpret claimant's letter as a motion to postpone the April 3, 2001 hearing. See Michael E. Davis, 53
Van Natta 1059 (2001); Brent Harper, 50 Van Natta at 500.

We may remand a case for further evidence taking if we find that the case has been improperly,
incompletely, or otherwise insufficiently developed. See Bailey v. SAIF, 296 Or 41, 45 n3 (1983). In order

to satisfy this standard, a compelling reason must be shown for remanding. Brent Harper, 50 Van Natta
at 500. '

Based on claimant's "post-Reinstatement/Dismissal order” submission, we find a compelling
reason to remand this case for further development of the incomplete record regarding claimant's
postponement request. See ORS 656.295(5); Michael E. Davis, 53 Van Natta at 1060.

Accordingly, the ALJ's April 24, 2001 dismissal order is vacated and this matter is remanded to
AL]J Peterson. Following further development of claimant's explanations for failing to appear at the
scheduled hearing (including SAIF's response), the ALJ] shall determine whether claimant's non-
appearance was justified and constituted extraordinary circumstances beyond her control.  The
development of the record may be made in any manner that the AL] deems achieves substantial justice.
If the AL]J finds that claimant's explanation satisfies the "extraordinary circumstances” standard, a
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hearing will then be scheduled for the parties to present evidence on the issues raised by claimant's
hearing request. If the AL]J finds that "extraordinary circumstances" have not been presented, the AL]
shall issue a dismissal order.

IT IS SO ORDERED.

November 23, 2001 ' : Cite as 53 Van Natta 1523 (2001)

In the Matter of the Compensation of
CAROL M. HALEY, Claimant
Own Motion No. 01-0231M
OWN MOTION ORDER REVIEWING CARRIER CLOSURE

Reviewing panel: Members Haynes, Bock, and Phillips Polich. Member Phillips Polich chose
not to sign the order.

Claimant requests review of the self-insured employer's "June 8, 2000" [sic]l Notice of Closure,
which closed her claim with an award of temporary disability compensation from May 22, 1998 through
March 31, 2001. The employer declared claimant medically stationary as of March 31, 2001.

Claimant requests review of the closure, contending that: (1) she continues to experience
"considerable and constant pain;" (2) her attending physician continues to treat her for her pain; (3) her
left hip has "not been repaired;" and (4) she requires additional treatment in the form of ultrasound
therapy. . .

A claim may not be closed unless claimant's condition is medically stationary. See OAR 438-012-
0055(1). "Medically stationary" means that no further material improvement would reasonably be
expected from medical treatment or the passage of time. ORS 656.005(17). Claimant bears the burden
of proving that she was not medically stationary at claim closure. Berliner v. Weyerhaeuser Corp., 54 Or
App 624 (1981). .

The propriety of the closure turns on whether claimant was medically stationary at the time of
the June 8, 2001 Notice of Closure, considering claimant's condition at the time of closure and not of
subsequent developments. See ORS 656.268(1); Sullivan v. Argonaut Ins. Co., 73 Or App 694 (1985);
Alvarez v. GAB Business Services, 72 Or App 524 (1985). The issue of claimant's medically stationary
status is primarily a medical question to be decided based on competent medical evidence. Harmon v.
SAIF, 54 Or App 121, 125 (1981); Austin v. SAIF, 48 Or App 7, 12 (1980). In order to be medically
stationary, all compensable conditions must be medically stationary. Rogers v. Tri-Met, 75 Or App 470
(1985); Gerald D. Duren, 49 Van Natta 722 (1997); Paul E. Voellar, on recon 42 Van Natta 1962 (1990).

Typically, there are only two issues to be raised when a claimant requests review of an insurer's
closure of his or her claim. The most commonly raised issue is an assertion by the claimant that he or
she was not medically stationary at claim closure. A second issue less frequently raised is an assertion
by the claimant that he or she is entitled to additional temporary disability compensation during the
time the claim was open, although there is no dispute that the claimant was medically stationary at
claim closure.

Here, claimant requested review because she continues to experience pain and her doctor has
recommended further treatment. We interpret claimant's request for review as a challenge to both the
medically stationary issue and the temporary disability compensation issue. The evidence in the record
supports the conclusion that, although claimant was medically stationary at the time of closure, she is
entitled to additional temporary disability compensation until she became medically stationary.

1 Because of the dates listed for claimant's temporary disability awards, we find that the Notice of Closure contained a
clerical error regarding its mailing date. Therefore, rather than June 8, 2000, we are persuaded that the Notice of Closure was
mailed June 8, 2001.
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In its May 18, 1998 Own Motion recommendation form, the employer identified the accepted
conditions as claimant's "left knee" and "left hip." It further identified the "current” condition for which
Own Motion benefits were: being requested as claimant's left knee. Regarding claimant's left hip, there is
no indication that, during the time the claim was in "reopened” status, claimant sought treatment for
any left hip condition nor is there any indication that her left hip condition was not medically stationary
at claim closure. Rather, the only references in the record regarding claimant's left hip before claim
closure were chart notes in January 1999 and November 2000, which reported that claimant's left hip
exhibited full range of motion. No treatment for claimant’'s left hip condition was recommended on
either occasion. On this record, claimant has not established that her left hip was not medically
stationary at claim closure.

Regarding claimant's left knee condition, on May 15, 2001, Dr. Tennant, claimant's attending
physician, opined that claimant's left knee condition was medically stationary. He noted that claimant
still had "some discomfort,” but was much better than before her operation. Dr. Tennant did not
foresee any future surgical treatment and reported that claimant “probably reached maximal
improvement one year after her surgery.” Based on Dr. Tennant's May 2001 opinion, the employer
issued its June 8, 2001 closure.

Following a July 16, 2001 examination, Dr. Tennant reported that claimant had complaints of left
knee pain. He further noted that radiographic evaluation was "unremarkable.” Dr. Tennant diagnosed
"stable status post left knee arthroplasty with residual pain.” Dr. Tennant did not "think [claimant was]
medically stationary at this point in time." Dr. Tennant also examined claimant's left hip. He found
that she had complete range of motion and radiographic evaluation showed that the "hip joint [was]
well maintained,” and although there was a slight irregularity of the femoral head, it also looked
"good.” Dr. Tennant offered to inject the hip with a cortisone shot but claimant refused.
Recommending physical therapy, Dr. Tennant advised claimant to return in the fall.

Dr. Tennant reexamined claimant on September 11, 2001. At that time, he diagnosed "status
post knee arthroplasty with continued pain of unknown origin." He prescribed some anti-
inflammatories and scheduled claimant for a four to six week follow-up. Dr. Tennant did not comment
on claimant's "medically stationary” status. Also, Dr. Tennant made no comments regarding claimant's
left hip condition.

In her request for review, claimant contends that she has continued pain, requires additional
treatment in the form of ultrasound therapy and her "left hip" has not been "repaired.” Dr. Tennant's
opinion expressed in the July and September 2001 chart notes demonstrate that claimant required
additional treatment following claim closure.

However, we find Dr. Tennant's July and September 2001 chart notes do not focus on claimant's
left knee and left hip conditions at the time of the June 8, 2001 closure. Rather, Dr. Tennant's July and
September 2001 opinion focuses on claimant's current need for treatment,2 not her condition when her
claim was closed. As such, they indicate "post-closure” developments, which are not relevant to the
pivotal question of whether claimant's left knee and left hip conditions were medically stationary at the
time of the June 2001 claim closure. See Scheuning v. J.R. Simplot & Co., 84 Or App 622, 625 (1987)
(evidence that was not available at the time of closure may be considered to the extent the evidence
addresses the condition at the time of closure).

Finally, even if we were to conclude that Dr. Tennant's July and September 2001 opinion relates
to claimant's left knee and left hip conditions at closure, he recommended that claimant undergo
physical therapy 