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RICHARD B. TATT00, Claimant WCB 85-05487 & 85-10428
Cynthia Barrett, Claimant's Attorney QOctober 1, 1986
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Becard Members Lewis and McMurdo.

The insurer requests review of those portions of Referee
Thye's order that set aside the Determination Order dated June 6,
1985 as premature and awarded interim compensation for a
subsequent aggravation claim. The issues are premature closure,
interim compensation, aggravation and extent of disability.

Claimant filed a claim in connection with his employment
as a roofer after his right thigh went numb in August 1984. Two
months later, claimant filed another claim after his leg gave out
as he was carrying some roofing material and he fell, injuring his
back. By stipulation at. the time of hearing, these two claims
have been merged into one. '

Claimant was examined by Dr. Snodgrass, a neurologist,
in October 1984. Dr. Snodgrass diagnosed a compression or
entrapment of the lateral femoral cutaneous nerve and also
suspected a herniated lumbar disc. He referred claimant for a CT
scan which showed no abnormality with the exception of a slight
spondylolisthesis at L5~S1. Claimant visited an internist,

Dr. Kern, in November 1984, Dr. Kern referred claimant for an EMG
which confirmed an abnormality in claimant's right lateral femoral
cutaneous nerve. '

Claimant was examined by Dr. Silver, a neurological
surgeon, in January 1985 and underwent another CT scan and a
myelogram. Neither procedure revealed any abnormality. 1In a
chart note dated February 14, 1985, Dr. Silver stated that
claimant had been adequately evaluated and that he did not know of
any other treatment which would be helpful to him. Claimant
requested a referral to Dr. Kiest, an orthopedic surgeon, and
Dr. Silver authorized the referral.

Dr. Kiest examined claimant and attributed claimant's
ongoing complaints to his spondylolisthesis condition. He told
claimant that he had no treatment to offer "except general advice
for better body conditioning and the absolute necessity for a job
change."” »

Later in February, claimant began treating with a
chiropractor, Dr. Fish. After three weeks of treatment, Dr. Fish
reported a "more than 50 percent" improvement in claimant's
condition and thought that a formal exercise program would further
benefit him. She later recommended that claimant participate for
a period of three weeks in the "work hardening" program at
Providence Medical Center. She thought that claimant might be
able to return to work as a roofer after completing this program.

’ ; Claimant was examined by a panel of the Western Medical
a Consultants on April 18, 1985. The panel found no objective '
o~ evidence of impairment, stated that claimant could return to his

regular employment (although they added that it might be a good
idea for claimant to change occupations given his subjective view
of his limitations) and stated that further chiropractic treatment
would be palliative only. In early May 1985, Drs. Snodgrass and

e e —— -1255- B o




Kiest reviewed the Western Medical Consultants report, expresseda
their agreement with the report and declared claimant medically
stationary. Dr. Fish completed a physical capacities assessment
at about the same time in which she listed various phy51ca1
limitations for claimant including a 50 pound lifting

restriction. She indicated that these limitations were permanent,
but noted at the bottom of the form: "“[Claimant] may improve
slightly with time." "

‘ Claimant began participating in the work hardening
program on April 30, 1985 and continued in the program until after
his claim was closed by Determination Order on June 6, 1985. The
Determination Order granted no award for permanent partial
-disability and terminated compensation for temporary disability as
of April 18, 1985, the date of the report by the Western Medical
Consultants. Three days before the issuance of the Determination
Order, . the physical therapist in charge of claimant's work
hardening program wrote the insurer stating that claimant was
continuing to make "gradual gains, especially in terms of upper
extremity strength." He recommended that claimant continue in the
program for another two to four weeks and then be referred to a
health club for further conditioning. He also related that
claimant had expressed a desire to return to work as a roofer.

The physical therapist did not think this desire was realistic,
but speculated that it might be attainable with further
conditioning.

Claimant left the work hardening program on June 11,
1985 and attempted to return to work as a roofer. On July 16,
1985, Dr. Fish wrote the insurer indicating that claimant had
returned to work for a "few days," had experienced a worsening of
his condition and had left work again because of his worsened -
condition. The insurer received Dr. Fish's letter on July 18,
1985. 1In a subsequent letter dated August 19, 1985, Dr. Fish
stated that she thought claimant had sustained some permanent
impairment in the form of motor weakness in his right leg. She
then stated: "It is my impression that [claimant] is currently
stationery [sic] and that his claim should not be closed [sic]."”
When asked about this statement at the hearing, Dr. Fish
responded: "Well, I felt as though [claimant] was impaired and
that he was not likely to 1mprove greatly."

In a report dated August 19, 1985, Dr. Silver stated
that he thought claimant was medically stationary when he last saw
him on February 14, 1985. This medically stationary date was two
"months prior to that indicated by the June 1985 Determination
Order. Claimant was examined by Dr. Schader, an orthopedic
surgeon, on September 17, 1985. Dr. Schader's diagnosis was
thoracolumbar sprain with referred pain to the right hip. At the
hearing, Dr. Schader testified that at the time of his
examination, he thought claimant was medically stationary.

The insurer issued an aggravation denial on
Septmeber 30, 1985, but paid no interim compensation for the two
month period between the date it received Dr. Fish's July 1985
letter and the date of its denial. At the hearing, claimant
testified that he again returned to work as a roofer on
September 12, 1985 but had to quit after three days because the
work was too heavy. After three or four days off, claimant found
some lighter employment as a roofer and worked ”about a week" at
the first job site. Claimant continued to work as work became
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available at other job sites through the time of the hearing in
late October 1985. '

In his Opinion and Order, the Referee ruled that the
. Determination Order had prematurely closed claimant's claim. 1In
- . support of this ruling, the Referee cited the statement by
Dr. Fish in March 1985 that claimant had improved "more than 50
percent"” and her recommendation that claimant participate in an
exercise program. He also cited the statement in June 1985 by the
physical therapist at the work hardening program that claimant was
making "gradual gains" and his recommendation that claimant
continue in the program for another two to four weeks. The
Referee refused to consider Dr. Silver's report of August 19, 1985
or Dr. Schader's testimony because this evidence was generated
after the issuance of the Determination Order. The Referee's
opinion contains little or no discussion of the Western Medical
Consultants report of April 18, 1985, the correspondence from
Drs. Snodgrass and Kiest in May 1985 indicating agreement with
that report and the physical capacities assessment completed by
Dr. Fish in May 1985.

I

To set aside a Determination Order as premature, the
claimant has the burden of proving that his compensable condition
or conditions were not medically stationary at the time of claim
closure. Brad T. Gribble, 37 Van Natta 92, 97 (1985): see David
C. Daining, 38 Van Natta 86, 87, 38 Van Natta 478 (1986). An
injured worker is medically stationary when "no further material
improvement would reasonably be expected from medical treatment,
or the passage of time." ORS 656.005(17). The reasonableness of
medical expectations for a claimant's condition must be judged in
the context of the evidence available at the time of claim
closure. Alvarez v. GAB Business Services, 72 Or App 524, 527
(1985): Richard C. Pell, 38 Van Natta 233, 234 (1986). Subsegquent
testimony, opinions or events may not be considered in determining
the claimant's preclosure medical status. See Sullivan v.
Argonaut Insurance Co., 73 Or App 694, 697 (1985):; Ralph E. Mcen,
37 Van Natta 1527, 1529-30 (1985); Robert E. Martell, 37 Van Natta
1074, 1076 (1985).

In light of the above principles, the Referee correctly
refused to consider the postclosure opinion of Dr. Silver and the
testimony of Dr. Schader in deciding whether the claim was
properly closed. Even in the absence of this evidence, however,
we disagree with the Referee's conclusion that the claim was
closed prematurely.

The Western Medical Consultants, Dr. Snodgrass and
Dr. Kiest all indicated that claimant was medically stationary as
of April 18, 1985. The same conclusion is implicit in the
physical capacities assessment completed by Dr. Fish in May 1985.
That assessment gave various physical limitations for claimant and
indicated that these limitations were permanent. Although
Dr. Fish commented at the bottom of the form: "[Claimant] may
improve slightly with time," that comment indicates that the
prospect of improvement was speculative at best and, in any event,
that only "slight" improvement was possible. That comment,
therefore, in no way reflects a reasonable expectation of further
material improvement in claimant's conditions. See Maxine J.
Evans, 34 Van Natta 1021, 1022 (1982).
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The report by Dr. Fish in March 1985, which stated that
claimant's condition had improved "more than 50 percent" and
recommended participation in an exercise program, suggests that
further material improvement was expected at that time. The
reports generated in April and May 1985, however, including the
physical capacities assessment by Dr. Fish, indicate that by that
time claimant had experienced all of the improvement that was
likely through medical treatment or the passage of time.

As for claimant's participation in the work hardening
program and the "gradual gains" reported by the physical
therapist, we note that the "gains" experienced by claimant were
mainly in the strength of his upper body. There is very little in
the record to suggest that claimant's upper body was affected by
his industrial injuries. Hence, although the work hardening
program apparently was improving the overall condition of
claimant's body, it was doing little or nothing to improve the
medical conditions associated with claimant's claim.

We also note that at the time of claim closure, claimant
had been participating in the work hardening program for more than
a month. This was a week longer than Dr. Fish had recommended.

In addition, it is clear from the physical therapist's report in
early June 1985 that there was no reasonable expectation that
claimant's condition would improve to the point that he would be
able to return to his regular work as a roofer, even with
additional conditioning. By the time of claim closure, therefore,
it had become clear that the work hardening program was not going
to accomplish what Dr. Fish had hoped.

We conclude that the evidence preponderates in favor of
the conclusion that claimant was medically stationary before claim
closure. We, therefore, reverse the Referee on this issue and
reinstate the June 1985 Determination Order.

11

On the interim compensation issue, we agree with the
Referee that Dr. Fish's letter of July 16, 1985 was an aggravation
claim and that the letter also established a medically verified
inability to work within the meaning of ORS 656.273(6). The
letter was received by the insurer on July 18, 1985. The Referee
ordered the insurer to pay interim compensation for the period
from July 18, 1985 through the date of the insurer's denial on
September 30, 1985. We note that the Referee neglected to exclude
from this period the days that claimant testified he worked
beginning September 12, 1285. See Bono v. SAIF, 298 Or 405
(1984). With the exception of this error, we affirm this portion
of the Referee's order.

Interim compensation paid for periods during which a
claimant is working is not "compensation" within the meaning of
ORS 656.313. See ORS 656.313(4); Terry L. Hunter, 38 Van Natta
134, 136 (1986). The interim compensation presumably paid by the

insurer pursuant to the Referee's order for the periods claimant
was working between September 12 and September 30, 1985,
therefore, escapes the effect of ORS 656.313(2) as interpreted in
Hutchinson v. Louisiana-Pacific Corp., 67 Or App 577, 581, rev den
267 Or 340 (1984). The Board authorizes an offset of such interim
compensation against any award of permanent partial disability
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granted in connection with claimant's compensable conditions. See
ORS 656.268(4) & (6); Forney v. Western States Plywood Co., 66 Or
App 155, 159 (1983), aff'd, 297 Or 628 (1984).

——————

R T e 111

Because the Referee ruled that claimant's claim had been
prematurely closed, he did not reach the merits of claimant's
ancaravation claim. Given our ruling that the claim was not
prematurely closed, we now turn to the aggravation issue.

To establish an aggravation claim, a claimant must prove
by a preponderance of the evidence a worsening of his condition
and a causal relation between the worsening and the original
injury. ORS 656.273(1):; Hoke v. Libby, McNeil & Libby, 73 Or App
44, 46 (1985). The worsening need not be substantial, Mosqueda v.
ESCO Corp., 54 Or App 736, 739 (1981), rev den 292 Or 450 il§8§$,
and may be established by lay as well as medical evidence.

Garbutt v. SAIF, 297 Or 148, 151-52 (1984).

The evidence on the merits of claimant's aggravation
claim consists of the Dr. Fish's letter of July 16, 1985, her
.testimony and the testimony of claimant and his wife. The
evidence indicates that claimant's compensable conditions worsened
after claim closure resulting temporarily in increased pain,

- increased physical limitations and increased medical treatment.
Taking this evidence as a whole, we conclude that claimant has
carried his burden of proving an aggravation.

After treating claimant's aggravated condition, Dr. Fish
declared claimant medically stationary again in a report dated
August 19, 1985. Dr. Schader, who examined claimant in
mid-September 1985, opined that claimant continued to be medically
stationary at that time. Claimant returned to work on
September 12, 1985 and continued to work through the time of the
hearing. This indicates that claimant continued in a medically
stationary status. Under these circumstances, we proceed to the
issue of extent of disability. See ORS 656.268(1): OAR
438-06-040, 438-08-020; Ronald R. Rust, 38 Van Natta 559, 561
(1986). We conclude that the record is sufficiently developed

that we may address this issue.
Iv

In rating the extent of claimant's unscheduled permanent
partial disability for his low back, we consider his physical
impairment as reflected in the medical record and the testimony at
the hearing and all of the relevant social and vocational factors
set forth in OAR 436-30-380 et seq. We apply these rules as
guidelines, not as restrictive mechanical formulas. See Harwell
v. Argonaut Insurance Co., 296 Or 505, 510 (1984); Howerton v.
SAIF, 70 Or App 99, 102 (1984).

Claimant is 44 years old, is of average intelligence and
has a tenth grade education. Although he did not complete high
school or obtain a GED, claimant has attended classes in sociology
and psychology for two years at a community college and has
attended classes in psychology for another two years at a
university in Portland. In addition, approximately ten years
prior to the hearing claimant successfully completed a course in
air conditioning and refrigeration and also received training in
advertising and commercial art. His work history is mainly in the
area of roofing, but also includes construction and foundry work.
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Following our de novo review of the medical and lay
evidence, we conclude that claimant's low back impairment is in
the minimal range. Exercising our independent judgment in light
of claimant's level of impairment and the relevant social and
vocational factors, we conclude that an award of 48 degrees for 15
percent unscheduled permanent partial disability adequately and
appropriately compensates claimant for the permanent loss of
earning capacity due to the industrial injury to his low back.

In rating the extent of scheduled permanent partial
disability for claimant's right leg, we seek to determine the loss
of use or function of the injured member due to the industrial
injury. ORS 656.214(2). 1In determining loss of use or function,
we consider the medical and lay evidence in light of the rules set
forth in OAR 436-65-500 through 436-65-575, although, again, we
apply the rules as guidelines and not as restrictive mechanical
formulas. See SAIF v. Baer, 61 Or App 335, 337-38, rev den 294 Or
749 (1983); Isabel Aparicio, 38 Van Natta 421, 421-22 (1986). We
recognize that loss of use or function does not necessarily
correlate with mechanical impairment, although the latter is
usually a relevant consideration. Boyce v. Sambo's Restaurant, 44
Or App 305, 308 (1980).

Following our de novo review of the medical and lay
evidence and exercising our independent judgment in light of this
evidence and the aforementioned guidelines, we conclude that
claimant is adequately and appropriately compensated for the loss

of use or function of his right leg due to the industrial injury’
by an award of 7.5 degrees for five percent scheduled permanent
partial disability. This award is based upon evidence of
disabling pain and some minimal motor weakness.

ORDER

The Referee's order dated December 17, 1985 as
republished by the Order on Reconsideration dated January 28, 1986
is reversed in part. Those portions of the order that set aside
the Determination Order of June 6, 1985 as premature and awarded
claimant interim compensation for periods during which claimant
was working on and after September 12, 1985 are reversed. The
Determination Order is reinstated. The insurer's aggravation
denial dated September 30, 1985 is set aside. Claimant's
condition was again medically stationary on August 19, 1985.
Claimant is awarded 15 percent (48 degrees) unscheduled permanent
partial disability for his low back and five percent (7.5 degrees)
scheduled permanent partial disability for his right leg. The
insurer is authorized to offset overpaid interim compensation
against these awards. The remainder of the Referee's order is
affirmed. Claimant's attorney fee agreement is approved.
Claimant's attorney is awarded 25 percent of the increased
compensation awarded by this order, not to exceed $1,500.
Claimant's attorney is also awarded $500 for services at the
hearing for her efforts in overturning the insurer's aggravation

denial, to be paid by the insurer in addition to compensation.
o
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ANNA M. ADSITT, Claimant WCB 84-02227
Francesconi & Cash, Claimant's Attorneys October 1, 1986
SAIF Corp Legal, Defense Attorney Order on Remand

This matter is before the Board on remand from the Court
of Appeals. Adsitt v. Clairmont Water District, 79 Or App 1, rev
den, 301 Or 338, 301 Or 666 (1986). In accordance with the
mandate, the SAIF Corporation s denial dated February 24, 1984 is
set aside and the claim is remanded to SAIF for acceptance and
processing in accordance with law.

IT IS SO ORDERED.

S TS

ROBERT J. BEATY, Claimant Own Motion 84-0198M
Malagon & Moore, Claimant's Attorneys October 1, 1986
SAIF Corp Legal, Defense Attorney - Own Motion Order on Reconsideration

Claimant has requested reconsideration of our Augqust 13,
1986 Own Motion Order in which he was awarded an additional 48
degrees for 15 percent unscheduled permanent partial disability
for his psychiatric and low back conditions, bringing his total
compensation for unscheduled permanent partial disability to 240
degrees for 75 percent. Claimant argues that he is entitled to
compensation for permanent total disability. We have allowed the
SAIF Corporation 20 days in which to respond to claimant's
motion. OAR 438-12-005(1)(c).

The standards for determining disability under ORS
656.278 are the same standards that are used in all other cases.
Edward Hines Lumber Co. v. Kephart, §] Or App 43 (CA A36968,
filed September 3, 1986). 1In order to establish entitlement to an
award of compensation for permanent total disability, a claimant
must prove by a preponderance of the evidence that he is unable to
regularly perform work at a gainful and suitable occupation. ORS
656.206(1)(a), (3):; Wilson v. Weyerhaeuser Co., 30 Or App 403
(1977). A claimant must also establish a willingness to seek
regular, gainful and suitable employment and that reasonable
efforts have been expended to do so. ORS 656.206(3). A claimant
may be excused from the requirement of seeking gainful and
suitable employment if the record as a whole establishes that such
efforts would be futile. Butcher v. SAIF, 45 Or App 313 (1980);
see also George M. Turner, 37 Van Natta 531 (1985). Our analysis
of the evidence in this case has been under these standards.

Expert medical evidence germain to claimant's disability
since the last award or arrangement of compensation consists of
reports from Doctors Gilsdorf, Brown and Gardner. Dr. Gilsdorf is
an orthopedist and is claimant's treating physician for his
organic low back condition. His most recent substantive report
was issued in conjunction with the closure of claimant's claim in
late 1983. 1In that report, Dr. Gilsdorf opined that claimant's
physical impairment was moderate. Dr. Gilsdorf more recently, in

July 1984, wrote that he agreed with Dr. Brown's evaluation of
claimant "as described in [Dr. Brown's] letter to SAIF on
February 17, 1984 . . . ." No letter from Dr. Brown bearing that
date is in the record.

Dr. Brown is claimant's treating psychiatrist. On
January 27, 1984 he reported a diagnosis of somatic reaction and
passive dependent personality. His conclusions were, however,
-1261-




inconsistent. At one point he stated: "[Claimant's] psychiatric
problems while substantially aggravated by his injury and its
sequalae are never the less not in themselves totally disabling as
might be the case with some organic conditions or psychosis."” He
then concluded: "Infrequently do I conclude that an individual is
totally disabled. In this case this is my conclusion. There are
no known modalities of treatment that will return this man to the
work force." We are unable to reconcile Dr. Brown's statement
that claimant's psychiatric condition is not totally disabling
with his conclusion on the same page that claimant is totally
disabled. Nowhere in the record is this inconsistency explained.
We find Dr. Brown's conclusions on the extent of claimant's
disability to be unpersuasive. We do, however, agree with Referee
Daron's conclusion that claimant's psychiatric treatment is
compensable as having been necessitated by claimant's injury and
multiple surgeries.

Other than Dr. Brown's inconsistent and conclusory
statements regarding claimant's disability, no physician has
stated that claimant is totally incapacitated on account of his
physical or psychiatric conditions or a combination thereof.
Neither has any physician stated persuasively that it would be
futile for claimant to make reasonable efforts to become
employed. The vocational reports are persuasive that claimant has
transferrable skills that are compatible with his physical
limitations. Claimant has not provided evidence that he has made
a reasonable effort to obtain suitable employment and has been
unable to do so.

Prior to our August 13, 1986 Own Motion Determination,
claimant's psychiatric condition had not been included as a factor
in rating the extent of his disability. We considered that
condition in reaching that determination. Considering all of the
relevant social and vocational factors in the totality of
claimant's circumstances, we concluded that claimant was entitled
to compensation for 240 degrees for 75 percent unscheduled
permanent partial disability for injury to the low back, which was
an increase of 48 degrees over prior awards. We have carefully
reconsidered the entire record and we adhere to our Own Motion
Determination dated August 13, 1986, which is republished
effective this date.

TERESIA N. ANDERSON, Claimant | WCB 83-07831 & 84-03385
Kulongoski Law Office, Claimant's Attorney October 3, 1986
Daryl Nelson, Defense Attorney Order on Review

Bottini & Bottini, Defense Attorneys
Reviewed by the Board en banc.

Underwriters Adjusting Company (Underwriters) requests
review of Referee Galton's order that set aside its denial of
claimant's new injury claim and affirmed Liberty Northwest
Insurance Corporation's (Liberty) denial of claimant's aggravation
claim for the low back. The issue is responsibility.

: We affirm the order of the Referee with the following
comments. We are persuaded that claimant's increased work
activity during her later employment independently contributed to
a worsening of her underlying back condition. Thus, we agree. with
the Referee that Underwriters, which was on the risk during the

later employment, is liable. See Hensel Phelps Construction v.
Mirich, 81 Or App 290 (1986).
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, We disagree, however, with the Referee's findings as to
the burden of proof in this case. The Referee found that the

later insurer had the burden of proving that claimant's original

injury was the "sole cause in fact" of her disability.

He further

held that Underwriters, the later insurer, had failed to satisfy

its burden.

Since the Referee's order was submitted, we stated in

Eva (Doner) Staley, 37 Van Natta 731 (1985), on reconsideration

Van Natta 1280 (WCB Case Nos. 83-07726 & 83-09071, decided this

date):

the Workers'

“"[I]ln a successive injury case, in which an
order pursuant to ORS 656.307 has been
entered and compensability is not an issue,
the initial burden of going forward lies
with the first (aggravation) employer. . . .

"In reaching our conclusion we draw from the
Supreme Court's discussion of the 'two last
injurious exposure rules' in Bracke v.

Baza'r, 293 Or 239 (1982). 1In a successive

injury case, the first employer has already
accepted an injury as being related to its
employment. When additional disability to
the same body part results at a later
employment, the 'substantive rule of
liability' of the last injury rule, Bracke,
supra at 245, will assign liability to the
later employer if the last employment
independently contributed to causing the
disability. Hensel Phelps Construction v.
Mirich, 81 Or App 290 (1986). See also
Boise Cascade Corp. v. Starbuck, 296 Or 238
{1984); Smith v. Ed's Pancake House, 27 Or
App 361 (1976). Under the 'rule of proof'
of the last injury rule, Bracke, supra at
246, the first employer must first introduce
evidence that the last employer's employment
independently contributed to causing the
disability in order to bring the substantive
rule of liability into play. If the first
employer does so, and the last employer does
not meet that evidence with sufficient
contrary evidence, liability is shifted to
the last employer under the substantive rule
of liability. Thus, the first employer has
the initial burden of going forward with
sufficient evidence to bring the rule of
liability into play."”

The present case is a successive injury case in which

ORS 656.307. Compensability was not an issue at the hearing.

was, therefore, the first employer's burden to go forward with
evidence of an independent contribution to the cause of claimant's
disability by the later employment. As stated above, there is
persuasive evidence that claimant's recent work activity actually
contributed to a worsening of her back condition. There was more

than a recurrence of symptoms. We find, therefore, that the first
insurer satified its burden of going forward, and proved by a
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preponderance of the evidence that the second insurer is
responsible. '

ORDER

The Referee's order dated October 25, 1984 is affirmed.

VICTORIO R. CASTILLEJA, Claimant WCB 84-00697 & 84-05900
Michael B. Dye, Claimant's Attorney October 3, 1986
Rankin, et al., Defense Attorneys Order on Reconsideration

Daniel DeNorch, Defense Attorney
Cascade Steel Corporation (Cascade) has requested that

we reconsider our Order on Review dated December 3, 1985. 1In our
order we affirmed the order of the Referee, who set aside
Cascade's denial of claimant's new injury claim and upheld Liberty
Northwest Insurance Company's denial of claimant's aggravation
claim. Citing Boise Cascade Corp. v. Starbuck, 296 Or 238, 244-45
(1984), we found that because we were not convinced that either of
claimant's employments was the "more likely" cause of his low back
disability, the second employer, Cascade, was responsible in that
its employment may have caused claimant's disability.

On December 27, 1985 we abated our order to allow
opposing parties the opportunity to respond to Cascade's motion
for reconsideration. Cascade's request for reconsideration is
allowed. Our previous order is withdrawn for reconsideration.
After reconsideration, we set our order aside and find Liberty
Northwest to be the responsible insurer.

In its request for reconsideration, Cascade has asked us
to reconcile what it asserts to be inconsistent statements made in
our order in this case and in Bill B. Dameron, 36 Van Natta 592
(1984). In Dameron, we interpreted Boise Cascade Corp. v.
Starbuck, 296 Or 238 (1984) to require evidence of an actual,
material contribution to claimant’'s disabling condition by the
later employment in order for liability to "shift" from the first
to the later employer. Dameron, 36 Van Natta at 597. In the
order in the present case, however, we again drew from Starbuck,
supra, and suggested that an actual contribution might not be
required. We stated:

“ . . . [W]le find that as a de novo trier of
fact we are not convinced that either of
claimant's employments was the more likely
cause of his current disability. Under
these circumstances, Starbuck requires that
we allocate responsibility to the last
employer whose employment ‘may' have caused
claimant's disability."” (emphasis in
original).

In our Order on Reconsideration in Eva (Doner) Staley,
38 Van Natta 1280 (WCB Case Nos. 83-09071 and 83-07726, decided
this date), we noted the seemingly conflicting statements in
Starbuck regarding whether there must be an actual contribution by
the later employment in order shift liability to the later
employer. We found that although the principles enunciated in
Starbuck were confusing, the Court intended to require proof of an
actual contribution by the later employment in order for liability
to shift away from the first employer. The Court stated that the
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last injurious exposure rule was not intended to transfer
liability from an employer whose employment caused a disability to
a later employer whose employment did not. We interpreted that
statement to mean that if there was no proof that the later
employment actually contributed to the cause of claimant's
disability, liability would remain with the first employer.

In the present case, we found that claimant's later
employment may have caused his disability. We remain of that
opinion. There is no persuasive evidence, however, that the later
employment made an actual contribution to the causation of
claimant's disability. Under our recent interpretation of
Starbuck, therefore, liability must remain with the first
employer, whose employment, in fact, caused claimant's initial
disability. :

Now, therefore, having granted Cascade Steel
Corporation's request for reconsideration, we withdraw our prior
order and hereby find Liberty Northwest Insurance Corporation
responsible for claimant's low back disability. Liberty shall
process and pay claimant's claim according to law, and shall
reimburse Cascade Steel Corporation for costs incurred on the
claim to date.

IT IS SO ORDERED.

O — - ]
e e ——————————

DAVID D. ISAAC, Claimant WCB 85-01679 & 84-13634
Gatti & Gatti, Claimant's Attorneys October 3, 1986 ,
Daniel J. DeNorch, Defense Attorney Amended Order On Reconsideration

SAIF Corp. Legal, Defense Attorney

Claimant has requested reconsideration of the Board's
Order on Reconsideration dated September 5, 1986. The request is
granted and our previous order is withdrawn for reconsideration.
After reconsideration, we amend our order to award claimant's
attorney a fee of $450 to be paid by Liberty Northwest Insurance
Corporation. With this amendment, the Board adheres to and
republishes its previous order, effective this date.

IT IS SO ORDERED.

o T e ]

CHRIS L. JENKINS, Claimant WCB 84-11825 & 84-13661
Philip Schuster II, Claimant's Attorney October 3, 1986
Keith Skelton, Defense Attorney Order on Review

Roberts, et al., Defense Attorneys ‘
Reviewed by Board Members Ferris and Lewis.

Liberty Northwest Insurance Corporation requests review
of Referee Leahy's order that set aside its denial of claimant's
new injury claim and upheld Maryland Casualty Company's denial of
claimant's aggravation claim for the low back. The issues are
whether claimant's low back claim is compensable and, if so, which
insurer is responsible.

The Board affirms the order of the Referee with the
following comment. In discussing the aggravation/new injury
standard applicable to this case, the Referee held:

“"For the first employer to be responsible
requires an aggravation usually evidenced by
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continuing symptoms . . . and the absence of
identifiable incidents which reasonably
could have caused a new injury."

. Since the Referee's order the court has held: "[Tlhere
is no requirement that there be a 'definable atccident or event' to
hold the later employer liable." Hensel Phelps Construction v.
Mirich, 81 Or App 290 (1986). In the same case, the court noted
that in order for the later employer to be held liable, there must
be evidence of an actual contribution to the worsening of
claimant's condition by the second employment. Thus, the mere
showing that the second employment could have caused a new injury
is insufficient to shift liability away from the first employer.
Hensel Phelps Construction v. Mirich, supra. See Eva (Doner)
Staley, Order on Reconsideration, 38 Van Natta 1280 (WCB Case Nos.
83-09071 and 83-07726, decided this date).

ORDER

The Referee's order dated February 25, 1986 is
affirmed. Claimant's attorney is awarded a fee of $600 for
services on Board review, to be paid by the Liberty Northwest
Insurance Corporation.

]

TIMOTHY J. JENKS, Claimant WCB 83-10924 & 83-10923

( Michael Dye, Claimant's Attorney October 3, 1986 .
Roberts, et al., Defense Attorneys Order on Reconsideration

Garrett, et al., Defense Attorneys

Diamond International has requested that we reconsider
our Order on Review dated November 4, 19284. 1In that order, we
affirmed without opinion the Referee's order overturning Diamond
International's aggravation denial and upholding Kerr
Concentrates' new injury denial of claimant's low back claim.
Responsibility was the sole issue on review, compensability having
been conceded by the parties pursuant to an ORS 656.307 order
designating Diamond International as paying agent. Diamond
International's request for reconsideration is allowed. Our
previous order is withdrawn for reconsideration.

In its request for reconsideration, Diamond
International asks us to comment regarding which insurer has the
burden of proof in a successive injury case in which
compensability is not an issue. Diamond International also
asserts that there is persuasive evidence of a new injury
occurring during claimant's later employment, so that
responsibility should lie with the later insurer.

In Eva (Doner) Staley, 37 Van Natta 731 (1985), on
reconsideration 38 Van Natta 1280 (WCB Case Nos. 83-07726 &
£€3-09071, decided this date), we discussed the burden of going
forward with evidence in successive injury cases:

"[I]n a successive injury case, in which an

order pursuant to ORS 656.307 has been

entered and compensability is not an issue,

the initial burden of going forward lies

with the first (aggravation) employer. . . .
-1266-




"In reaching our conclusion we draw from the
Supreme Court's discussion of the 'two last

injurious exposure rules' in Bracke v.
Baza'r,. 293 Or 239 (1982). 1In a successive

injury case, the first employer has already
accepted an injury as being related to its
employment. When additional disability to
the same body part results at a later
employment, the 'substantive rule of
liability' of the last injury rule, Bracke,
supra at 245, will assign liability to the
later employer if the last employment
independently contributed to causing the
disability. Hensel Phelps Construction v.
Mirich, 81 Or App 290 (1986). See also
Boise Cascade Corp. v. Starbuck, 296 Or 238
(1984); Smith v. EAd's Pancake House, 27 Or
App 361 (1976). Under the ‘'rule of proof'
of the last injury rule, Bracke, supra at
246, the first employer must first introduce
evidence that the last employer's employment
independently contributed to causing the
disability in order to bring the substantive
rule of liability into play. If the first
employer does so, and the last employer does
not meet that evidence with sufficient
contrary evidence, liability is shifted to
the last employer under the substantive rule
of liability. Thus, the first employer has
the initial burden of going forward with
sufficient evidence to bring the rule of
liability into play."

Thus, Diamond International, as the first insurer, had
the initial burden of going forward with evidence of a new injury
during the later employment. In Hensel Phelps Construction v.
Mirich, supra, the court clarified that i1n order for the later
employer to be found liable, there must have been an actual
contribution tc the causation of claimant's condition during the
later employment, as well as a worsening of the underlying
condition. On reconsideration, we remain unpersuaded that
claimant's later period of employment contributed to a worsening
of his condition. Diamond International remains the responsible
insurer.

Now, therefore, having allowed Diamond International's
request for reconsideration, we adhere to and republish our Order
on Review dated November 4, 1984.

IT IS SO ORDERED.
. ——
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TROY W. KAUFFMAN, Claimant - WCB 85-03077 & 85-03078
HELEN V. PRATT or DAVID J. PRATT, Employer October 3, 1986
Macafee, et al., Claimant's Attorneys Order on Review

Gary G. Jones, Attorney

SAIF Corp Legal, Defense Attorney

Carl M. Davis, Dept. of Justice

Reviewed by Board Members McMurdo and Lewis.

David J. Pratt ("Pratt"), an alleged non-complying
employer, requests review of Referee Daron's order which set aside
the SAIF Corporation's denial, on Pratt's behalf, of claimant's
ankle injury claim. On review, Pratt contends that he was not an
employer subject to the Workers' Compensation Law and that
claimant was not a subject worker. We agree and reverse.

With his request for review, Pratt has included a
request for remand for further evidence taking. Enclosed with the
request is an affidavit from Pratt's mother in which she states
that she was unable to appear at the hearing because of serious
physical ailments. Pratt's mother concludes that she is presently
physically and mentally capable of testifying to matters relevant
to this proceeding.

We deny the request for remand. Following our de novo
review, we are not persuaded that this record has been
"improperly, incompletely or otherwise insufficiently developed."
ORS 656.295(5). Furthermore, it has not been shown that this
evidence was not obtainable with due diligence before the
hearing. Delfina P. Lopez, 37 Van Natta 164, 170 (1985).

Pratt is a city transportation planner. He is neither
in the construction nor remodeling business. In September 1984,
Pratt agreed to help his mother, a 68-year-old widow in 1ill
health, repair and remodel her home. His mother was the sole
owner of the home. Labor and material costs were to be paid from
Pratt's mother's bank account. Pratt and his wife could withdraw
funds from this account, but the funds belonged entirely to
Pratt's mother. Pratt received no compensation for his efforts.

Pratt initially hired three workers for the project.
The record does not suggest that any of the workers believed that
Pratt was their employer. In particular, one of the workers,
claimant's grand-uncle, was aware that Pratt was acting as
representative for his mother. Claimant was subsequently added to
the crew. Unaware of Pratt's mother, claimant believed that he
‘was-working for Pratt. Over the course of four to six days,
claimant worked 37 hours at $5 an hour. His duties ended on
September 19, 1984 when he fell from the roof of the house,
breaking his ankle. Claimant received $185 for one week's work.

Claimant filed a claim against both Pratt's mother and
Pratt. Neither person carried workers' compensation insurance.
On recommendation from the Workers' Compensation Department, SAIF
denied each claim. SAIF contended that claimant was not a subject
worker and that neither Pratt nor his mother was a subject
employer.

The Referee found that claimant was not a subject worker
of Pratt's mother. This finding was based on ORS 656.027(2).
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This statute excludes from subject worker status those workers who
are employed to do gardening, maintenance, repair, remodeling or

similar work in or about the private home of the person employing
the worker.

Although claimant was precluded from seeking
compensation from Pratt's mother, the Referee concluded that
claimant was a subject worker of Pratt. Since Pratt had failed to
disclose to claimant the identity of his mother as principal, the
Referee reasoned that Pratt should be held personally liable as an
employer. Furthermore, because the house was not Pratt's private
home, the exclusion of ORS 656.027(2) was not applicable.

Finally, the Referee found that there was a reasonable inference
that the total labor cost during any 30-day period would exceed
$200. Thus, the Referee concluded that the casual employment
exclusion of ORS 656.027(3) was also inapplicable.

Every employer employing one or more subject workers in
the state is subject to ORS 656.001 to 656.7%24. ORS 656.023.
Pursuant to ORS 656.005(14), "employer" means any person who
contracts to pay a remuneration for and secures the right to
direct and control the services of any person.

We find that Pratt was not a subject employer. Although
Pratt supervised the repair of his mother's home, the C
preponderance of the evidence establishes that he did not agree to
pay any remuneration for the restoration project. None of the
wages for the project came from Pratt. Rather, all of the funds
for the renovation were attributable to Pratt's mother. Thus,
Pratt's mother was claimant's employer. Yet, she is exempt from
subject employer status because the repair work was provided for
her private home. See ORS 656.027(2).

Pratt was not engaged in an "industrial enterprise" as
that phrase is used in describing the findings and policy of the
Workers' Compensation Law. See ORS 656.012. He received no
remuneration for the efforts expended on his mother's behalf. He
had no commercial or financial interest in the remodeling
project. The sole impetus for his activities appears to be a
desire to aid his ailing mother in the renovation of her private
home. We conclude that finding Pratt to be a subject employer
under these circumstances would not serve the purposes of the
Workers' Compensation Law. Moreover, such a finding could
needlessly subject similar unsuspecting relatives of homeowners to
the workers' compensation system. Considering the objectives of
the system, we are not persuaded that the Legislature intended to
include a private restoration project such as this within the
confines of the Workers' Compensation Law.

Furthermore, we question the Referee's utilization of
agency law in a purely statutory scheme such as workers'
compensation. However,. assuming for the sake of argument that
Pratt was liable under the contract for hire as an agent for an
undisclosed principal, we would still find that he was not a
subject employer. This finding would be based on our conclusion
that claimant was not a subject worker.

“"Casual" workers are exempt from subject worker status.
ORS 656.027. Pursuant to ORS 656.027(3)(a), a "casual" worker is
one whose employment is not in the course of the employer's trade,
business or profession. For purposes of this subsection, "casual"
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refers only to employments where the work in any 30-day period,
without  regard to the number of workers employed, involves a total
labor cost of less than $200.

Claimant received $185 for his services. The record
establishes that at least three other workers were also paid for
their services. Yet, there is no indication that any of these
workers understood Pratt to be their employer. Moreover, at least

one of the workers was aware that Pratt was acting as his mother's
representative. '

Claimant's wages placed him below the $200 statutory
minimum. However, he can still prevail if he can establish that
Pratt was a subject employer through his employment of other
subject workers. See Konell v. Konell, 48 Or App 551 (1980), rev
den, 290 Or 449 (1981); Christopher M. Riddle, 37 Van Natta 1224,
1228 (1985). We find that claimant has not met this burden of
proof. The preponderance of the evidence fails to establish that
the other workers were working under the same understanding as
claimant. That is, there is no persuasive evidence that any other
worker understood Pratt to be the employer. In fact, the evidence
would suggest just the opposite. Thus, because there is
insufficient evidence to support a finding that Pratt employed any
other potential subject workers, the total labor cost does not
exceed the $200 statutory minimum. Accordingly, claimant would be
considered a "casual" worker and Pratt would not be considered a
subject employer. ORS 656.027(3).

ORDER
The Referee's order dated November 21, 1985 is reversed .
in part. The SAIF Corporation's denial, on behalf of David J.

Pratt, is reinstated and upheld. The attorney fee award and the
authorization for recovery of all costs are also reversed. . The
remainder of the Referee's order is affirmed.

e —e—, e e ]
e et ———————————————teeee et e

OFELIA N. LOPEZ, Claimant WCB 84-03969, 84-05136, 84-05437
Robert L. Chapman, Claimant's Attorney & 84-06589

SAIF Corp Legal, Defense Attorney October 3, 1986

Kay E. Kinsley, Defense Attorney Order on Review

Cowling & Heysell, Defense Attorneys
Reviewed by Board Members McMurdo and Lewis.

The SAIF Corporation requests review of that portion of
Referee Brown's order that set aside its de facto denial of
claimant's left shoulder condition. Industrial Indemnity
cross-requests review of that portion of the order that set aside its
denial of claimant's new injury claim for carpal tunnel syndrome and
upheld Liberty Northwest Insurance Corporation's aggravation denial
for the same condition. The issues are the compensability of
claimant's left shoulder condition and responsibility between
insurers for claimant's carpal tunnel syndrome.

The Board affirms that portion of the Referee's order that
found claimant's left shoulder condition compensable. We also affirm

the order as it pertains to the responsibility issue, with the
following comments.

Claimant is a 32-year-old plywood mill worker whose
employer was insured by SAIF until October 1, 1982, when Industrial
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Indemnity assumed coverage. On August 2, 1983, claimant jammed a
splinter into her right hand on the job. The initial treating
physician, Dr. Robertson, suspected median nerve root involvement and
referred claimant to Dr. Worland. Dr. Worland noted some distal
median nerve hypesthesia secondary to swelling. He released claimant
to return to work without restriction as of August 22, 1983. Liberty
Northwest assumed coverage on October 1, 1983.

In December 1983 claimant developed traction neuritis in
the right ulnar nerve at the elbow. Soon thereafter, Dr. Robertson
noted a positive Tinel's sign, diagnosed carpal tunnel syndrome and
removed claimant from work as a means of therapy. Claimant filed a
claim for her right upper extremity problems on January 17, 1984,
indicating that the problem had begun in about May 1983. Both
Liberty Northwest and Industrial Indemnity denied the claim on the
basis of responsibility.

Dr. Saez, a neurosurgeon, examined claimant on February 16,
1984. Claimant reported intermittent right wrist pain, relieved
greatly since she stopped work. Dr. Saez diagnosed right carpal
tenosynovitis related to occupational activities, but noted that he
did not find strong diagnostic signs suggestive of median nerve
entrapment of the carpal tunnel. He noted on March 8, 1984 that EMG
testing had been negative for carpal tunnel median nerve entrapment.

On May 3, 1984, pursuant to ORS 656.307, the Workers'
Compensation Department designated Industrial Indemnity as paying
agent for claimant's carpal tunnel syndrome.

Claimant was examined by Dr. Luce, a neurosurgeon, on July
12, 1984. He found no evidence of carpal tunnel tenosynovitis. He
testified at hearing that claimant's discomfort in her right hand and
the positive Tinel's sign were consistent with carpal tunnel
syndrome. He opined that although claimant had had carpal tunnel
syndrome associated with edema attendant to the splinter in her right
hand, it had resolved before January 1984. He testified that based
on his examination and the record he reviewed, the carpal tunnel
symptoms were most probably related to the splinter and the treatment
for the splinter, but that they could have been associated with later
work activities.

Dr. Robertson testified that the carpal tunnel syndrome was
caused by work activities. He explained that when the tendons or
tendon sheaths in the wrist become inflamed and swell, they compress
the median nerve. Any activity that moves the tendons would cause
inflammation. He also testified that the last two or three months of
work probably did not change claimant's condition.

The Referee found, primarily from Dr. Robertson's
testimony, that although claimant's carpal tunnel symptoms continued
after the last insurer assumed coverage, there was no independent
worsening of claimant's condition during the later period of
employment.

As we hold in our order on reconsideration in Eva (Doner)
Staley, 38 Van Natta 1280(WCB Case Nos. 83-09071 and 83-07726,
decided this date), in a successive injury case in which an order has
issued pursuant to ORS 656.307, the insurer who originally accepted
the condition for which claimant seeks compensation has the burden of
going forward with evidence of an independent contribution to the
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worsening of the condition by the later employment. See also Hensel
Phelps Construction v. Mirich, 81 Or App 290 (1986). Unless the
initial insurer succeeds in carrying this burden, liability remains
where it originally began.

In the present case, claimant's carpal tunnel syndrome
clearly originated with her splinter injury while Industrial
Indemnity was on the risk. It is Industrial Indemnity's burden,
therefore, to go forward with evidence of an independent worsening by
the later employment. After reviewing both the medical evidence and
claimant's testimony, we find that Industrial Indemnity has failed to
sustain its initial burden of going forward. At most, there is
evidence that a symptomatic exacerbation occurred during the later
employment. Proof of a symptomatic worsening, however, does not
shift liability from the original to a later insurer. Hensel Phelps
Construction v. Mirich, supra. Liability shall remain with
Industrial Indemnity.

ORDER

The Referee's order dated December 10, 1984 is affirmed.
Claimant's attorney is awarded a fee of $550 for services on Board
review, to be paid by the SAIF Corporation.

— e e 1

®

MIKEL T. MacDONALD, Claimant , WCB 84-03634 & 84-03635
W.D. Bates, Jr., Claimant's Attorney October 3, 1986
Meyers & Terrall, Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The self-insured employer requests review of those
portions of Referee Brown's order, as adhered to on
reconsideration, that: (1) set aside the employer's closure of
claimant's low back claim as having been prematurely issued; (2)
assessed a penalty and an associated attorney fee for what the
Referee found to be an unreasonable employer closure; and (3)
assessed a penalty and an associated attorney fee for the
employer's alleged unreasonable failure to pay for certain
chiropractic services. Claimant argues on review that if we
should find that the employer's closure was proper, claimant has
established a compensable aggravation of his condition since that
closure was effected. The issues are premature closure, in the
alternative, aggravation, and penalties and attorney fees.

We affirm that portion of the Referee's order that
assessed a penalty and attorney fee for the employer's failure to
pay for claimant's chiropractic services subsequent to August 2,
1985. Although claimant prevailed on this issue, he is not
entitled to an attorney fee on that issue on Board review. On the
remaining issues before us, we reverse.

Claimant is a grocery clerk who compensably injured his
low back in May 1983. The claim was accepted as disabling.
Claimant was subsequently seen by Dr. Boyd (who was the initial
treating physician), Dr. Tearce and Dr. Abel. Dr. Abel saw
claimant once on August 4, 1983. When claimant did not return for
follow-up visits, Dr. Abel ultimately released him for regular
work on October 8, 1983. Dr. Abel opined that claimant would have
no permanent disability resulting from the compensable injury.
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Ten days after Dr. Abel's report was received, the
employer issued a Notice of Claim Closure pursuant to ORS
656.268(3). Claimant was awarded temporary total disability and
was provided the required notice regarding his right to request a
Determination Order from the Evaluation Division within one year
of the notice's mailing date.

In the interim, claimant returned to Dr. Boyd, who
examined him on September 15, 1983. Dr. Boyd's chart notes
suggested that claimant was not medically stationary. The notes
were not sent to the employer's insurance processor, however,
until late November 1983, or nearly six weeks after closure had
been effected. At the time the processor closed the claim,
therefore, the only medical evidence in its possession were the
reports of Dr. Abel, indicating that the claim could be closed
with no permanent disability.

The Referee found that because Dr. Boyd was the initial
treating physician, and apparently remained so at the time
claimant was seen by Dr. Abel, the employer had a duty to contact
Dr. Boyd before issuing its notice of closure. The Referee,
therefore, set aside the closure as unreasonable and assessed a 25
percent penalty.

ORS 656.268(3) provides that when the medical reports
indicate to the employer that claimant is medically stationary and
without permanent disability, the employer shall issue a notice of
closure to the claimant and to the Workers' Compensation
Department. The notice must inform the claimant of the decision
that no permanent disability exists, and must advise him of his
right to request a Determination Order from the Department within
one year of the closure date. If the claimant requests a
Determination Order within one year, or if the Evaluation Division
finds that the claim was improperly closed, a Determination Order
will be issued,

In the present case, claimant did not request a
determination within one year of the closure date. Neither 4did
the Evaluation Division f£ind the closure to be improper. A
Determination Order, therefore, did not issue. Claimant did,
"however, regquest a hearing on what he alleged to be a premature
closure, thereby asserting that the Hearings Division had
jurisdiction to determine that issue.

On review, the employer argues that the Referee was
without jurisdicition to set the closure aside. We agree. In
Barbara A. Gilbert, 36 Van Natta 1485 (1984), the claimant sought
review of the extent of her permanent disability after failing to
request a Determination Order from the Evaluation Division within
one year of the date her employer closed her disabling claim. We
held that the Hearings Division and the Board were without
jurisdiction to entertain her request, noting:

"ORS 656.268(3) could not be clearer. The
procedure for contesting claim closure by an
employer/insurer is to request a
Determination Order from the Evaluation
Division . . . Requesting a hearing is not a
procedural remedy which is available as an
alternative to requesting a Determination
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Order . . . Nor does the filing of a request
for hearing pursuant to ORS 656.283 satisfy
the obligation to request a Determination
Order from the Evaluation Division within
one year of the employer/insurer's notice of
closure. [Citations omitted]." 36 Van
Natta at 1487.

ORS 656.268(3) vests the Evaluation Division with the
initial authority to review the employer/insurer's claim closure.
If the claimant is dissatisfied with the Division's administrative
review, further review may be sought by requesting a hearing under
ORS 656.283. Jurisdiction remains with the Evaluation Division,
however, until its review is completed. If the claimant does not
invoke the Evaluation Division's jurisdiction by requesting a
Determination Order within one year of the employer's closure, the
right to further review is effectively waived. See Adelie M.
Webb, 37 Van Natta 1460 (1985).

Claimant argues that the Referee had jurisdiction
because of claimant's right to request a hearing "at any
time . . . on any question concerning a claim." ORS 656.283.
While we agree that claimant had a right to request a hearing on
this issue, we find that the Referee was without jurisdiction to
entertain it because of the specific provisions of ORS
656.268(3). Because the Referee did not have jurisdiction, the
employer's closure, which we find to have been proper on its
merits, shall be reinstated. The Referee's assessment of a
penalty and an associated attorney fee shall be set aside.

Having found the employer's closure to have been proper,
we must now determine whether claimant has established a
compensable aggravation since the closure was effected. After a
review of the record we find insufficient evidence of an
injury-related, material worsening of claimant's condition since
the closure date. Neither do we find that claimant's disability
is greater than it was at the time of closure. There has been no
compensable aggravation.

ORDER

The Referee's order dated December 24, 1985, as adhered
to on reconsideration on February 21, 1986, is reversed in part
and affirmed in part. Those portions of the order that set aside
the self-insured employer's notice of closure as prematurely
issued and that assessed a penalty and attorney fee for the
alleged unreasonable closure are reversed.  The employer's closure
is reinstated and claimant's alternative claim for aggravation is

denied. The remainder of the Referee's order is affirmed.
2 . S

HENRY L. MISCHEL, Claimant WCB 82-10262
Peter 0. Hansen, Claimant's Attorney October 3, 1986
Bullard, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

The self-insured employer requests review of those
portions of Referee Galton's order that partially set aside the
employer's denial of claimant's "heart condition," awarded
“interim" compensation and assessed penalties and attorney fees.
The employer also objects to the Referee's exclusion of two pieces
of documentary evidence. The issues argued by the parties are

' -1274-




compensability, "interim" compensation, penalties and attorney
fees and the Referee's rulings excluding evidence.

We first address the evidentiary issue and conclude that
both documents should have been admitted into evidence. The first
document is a medical report authored by Dr. Kremkau. It was
excluded because it was not provided to claimant at least 10 days
prior to the hearing. See former OAR 436-83-400(3) (now OAR
438-07-005(3)). We find that the report was furnished to
claimant's attorney and to the Referee on the same day it was
received by the employer, which was nine days prior to the
hearing. We further find that the employer exercised due
diligence in obtaining and disclosing the report and that claimant
was not prejudiced by the timing of the report. See Susan F.
Vernon, 37 Van Natta 1562 (1985); Walter L. Hoskins, 35 Van Natta
885 (1983); Donald Young, 35 Van Natta 143 (1983).

The second document was a record maintained by the
employer which was identified as a "credit follow-up" report. The
overall significance of this document is discussed below. We
disagree with the Referee's apparent finding that the document was
substantive evidence that should have been disclosed prior to
hearing under the provisions of former OAR 436-83-400(3). We find
that the "credit follow-up" was offered to impeach claimant's
testimony concerning an alleged occurence that forms the basis of
claimant's claim. As impeachment evidence, prior disclosure was
not required under the relevant procedural rules. Both documents
are contained in the record, and we have considered them on
review. See Robert A. Leppla, 37 Van Natta 1698 (1985).

It is not disputed that claimant sustained a subendo-
cardial myocardial infarction on December 16, 1980. Neither is it
disputed that claimant was significantly at risk for such an event
prior to that date on account of his family history, his history
of cigarette smoking and the fact that claimant had severe athero-
sclerosis. There is no persuasive evidence, nor is there any
serious assertion, that claimant's atherosclerosis was caused or
worsened by his employment. The preponderance of the persuasive
expert medical evidence is that claimant's myocardial infarction
is a compensable industrial injury if and only if a specific
incident, alleged by claimant to have occurred on December 16,
1980, actually occurred. Based upon our review of the entire
record, we find that claimant has failed to prove by a
preponderance of the evidence that the incident occurred as
alleged. We, therefore, find that claimant has failed to prove
the compensability of his claim.

Claimant was a "service inspector"” or bill collector for
the employer, a public utility. His job required that he make
personal contact with customers with delinquent utility bills.

The contacts involved either collecting the delinquent bills or
initiating service disconnects. On December 16, 1980 claimant
contacted a customer with a well-known reputation for being
delinquent and difficult to deal with.

Claimant testified that when he encountered the customer
and announced the purpose of his visit the customer threatened
claimant with immediate bodily harm. According to claimant, he
immediately began to feel ill, experiencing chest pain, a warm
sensation and nausea. He left the customer's residence in Molalla
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and drove to the employer's Molalla field office. At the field
office, claimant told some clerical personnel that he did not feel
well and that he was going to the employer's Oregon City office.
When he arrived at the Oregon City office claimant spoke with his
direct supervisor, Mr. Misterek. Misterek observed that claimant
had "an ashen look" and suggested that claimant see a doctor.
Claimant then drove home and because of continuing symptoms saw
his family physician, who subsequently had claimant admitted to
the hospital. A few days later claimant called either Misterek or
Ms. Davis-Roake, a customer service representative at the Oregon
City office, and informed them that he had had a "heart attack."

Claimant testified that he told the people in the credit
department about the problem he had had with the customer because:

"Any credit problem -- any customer that's
a credit problem, it's important for the
other people in credit to know how to
handle certain kinds of people. If we are
out in the field, and the guy sics a dog on
you or threatens you with a gun, or
something to that effect, credit wants to
know about that so they can write down on

" the follow-up, and we will know how to
handle these people the next time we talk
to them."

As noted above, the credit follow-up for the particular customer
involved was offered into evidence at the hearing. The document
notes that the customer was contacted on December 16, 1980 but
recites no mention of any threat or altercation. Misterek and
Davis—Roake both testified at the hearing and neither recalled any
contemporanecus mention by claimant of a threat or altercation.
The Referee found claimant, Misterek and Davis-Roake credible
based upon their demeanor, although he found Misterek and
Davis—~Roake unreliable in part due to their uncertainty regarding
dates and events.

We will ordinarily defer to a Referee's credibility
finding when it is based upon actual observation of a witness.
Humphrey v. SAIF, 58 Or App 360 (1982). We do so in this case.
However, 1n assessing the overall effect of the credible testimony
in this case, we find the testimony of Misterek and Davis—-Roake at
least as persuasive as claimant's. Claimant acknowledged the
employer's practice of noting "credit problems," yet it is
uncontroverted that the follow-up document for the customer in
question. recites nothing extraordinary having occurred on December
.16, 1980. Neither is there any mention of such an episode in any
of the contemporaneous medical reports. We conclude that it is as
likely that the incident did not occur as it is that the incident
did occur. The evidence being in equipoise, claimant has failed
to sustain his burden of proof. The denial shall be reinstated.

, Having concluded that claimant has failed to prove the
compensability of his claim does not end the inquiry. The Referee
held that, even if the claim was not compensable, claimant would
be entitled to “"interim" compensation from the date of the
myocardial infarction to the date of the denial, almost two years
later, less time worked. The question is whether the employer had
"notice or knowledge" of an injury sufficient to trigger the duty
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to pay "interim" compensation pending acceptance or denial. We
conclude that the employer in this case did not have such notice
or knowledge.

We have held that, "Mere knowledge that a worker has
been hospitalized is hardly effective notice of a claim for
compensation which would trigger the duty to pay interim
compensation pending acceptance or denial."” Warren M. Dye, 36
Van Natta 1712, 1713 (1984). See also Patricia G. Debates, 38
Van Natta 894 (1986). We have already concluded that claimant has
not proven by a preponderance of the evidence that the alleged
incident actually occurred. Based upon the entire record, we find
that the persuasive evidence establishes that it is more likely
than not that claimant did not report any such incident to any
representive of the employer until June 1982 at the earliest.

Claimant himself did not initiate a workers'
compensation claim until June 1982. We accept the Referee's
analysis that the employer had notice of an injury sufficient to
prevent the claim from being barred as untimely. Baldwin v.
Thatcher Construction, 49 Or App 421, 425 (1980); Summit v.
Weyerhaeuser Co., 25 Or App 851, 857 (1976). However, these cases
distinguish between an employer's knowledge of an injury and
knowledge that the injury may result in a claim for compensation.
We hold that when disability occurs which would not suggest to a
reasonable worker or employer that a potential workers'
compensation claim exists, substantial justice requires a clear
form of notice or knowledge that compensation is being claimed to
trigger the employer's claim processing obligation. We find no
such notice in this case until on or about June 14, 1982, when
claimant contacted the employer's workers' compencsation claims
representative and informed him that he sought compensation. The
employer's obligation to pay "interim" compensation arose 14 days
thereafter. ORS 656.262(4).

The employer did not formally deny the claim until
approximately five months had passed from its first notice or
knowledge of the claim. During that time, however, claimant was
working at his full wage and was not entitled to compensation.
Bono v. SAIF, 298 Or 405 (1984). Although we agree with the
RefTeree that the three-month delay in issuing its denial was
unreasonable on the employer's part, there are no "amounts then
due" upon which to base a penalty. See EBI Companies v. Thomas,
66 Or App 105 (1983). Claimant's attorney shall, however, be
awarded an employer-paid attorney fee in connection with the
employer's unreasonable conduct. ORS 656.262(10); 656.382(2).
See Spivey v. SAIF, 79 Or App 568, 572 (1986). But see
Anderson v. EBI Companies, 79 Or App 345, 351 (1986).

ORDER

The Referee's order dated November 23, 1983 is reversed
in part and affirmed in part. That portion of the Referee's order
that awarded claimant an employer-paid attorney fee of $800 in

.connection with the employer's unreasonable delay in denial of the
claim is affirmed. The remainder of the order is reversed. The
employer's denial dated November 5, 1982 is reinstated in its

entirety and approved.
m
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WILLIAM R. ROSE, Claimant WCB 84-12425 & 84-09803
Pozzi, et al., Claimant's Attorneys October 3, 1986
Roberts, et al., Defense Attorneys Order on Review

Tooze, et al., Defense Attorneys

Reviewed by Board Members McMurdo and Lewis.

Cascade Corporation requests review of Referee Menashe's
order which set aside its denial of responsibilty for aggravation
of claimant's right knee claim. Both Cascade Corporation and CPP
Security Service request review of the award of claimant's
attorney fees. The issues are responsibility and attorney fees.

Claimant suffered a compensable injury to the right knee
on April 1, 1982 while in the employ of Cascade Corporation
(Cascade). Dr. Wells, an orthopedic surgeon, treated claimant for
the right knee injury. In July of 1982, Dr. Wells requested
authorization to perform arthroscopic surgery. Cascade sent
claimant to Dr Bachhuber and Dr. McNeil for independent medical
examinations. Both doctors recommended against performing
surgery. Dr. Wells disagreed with the reports of Dr. Bachhuber
and Dr. McNeil and continued to request authorization to perform
the arthroscopy. On February 1, 1983, Cascade issued a denial of
the surgery from which claimant appealed.

Subsequently, claimant also appealed from a
Determination Order dated March 28, 1983 which awarded no
permanent partial disablity for his knee. A hearing was held in
June of 1984 before Referee St. Martin. At hearing, Cascade
withdrew the denial of surgery. The Referee awarded claimant 20
percent scheduled permanent partial disability for his right leg.

- In April of 1984, claimant went to work for CPP Security
Service as a security guard. On July 21, 1984, claimant was-
working as a patrol driver when he slipped and fell injuring his
right shoulder and right knee. Claimant testified that he felt
severe pain in his right knee. Claimant began treating with
Dr. Keist, an orthopedic surgeon, on July 24, 1984. Dr. Keist
immediately recommended that arthroscopy be performed.

After performing the arthroscopy, Dr Keist described
claimant's knee condition as chronic in nature with a chronically
torn medial meniscus. Dr. Keist stated that it was "criminal"
that claimant did not have the arthroscopy performed two years ago
and that “[h]e has simply been grinding his knee joint for the
past two years." With regard to the 1984 injury, Dr. Keist stated
that the current 1984 injury caused bruising, discoloration and
some bleeding along the inside of the knee. Dr. Keist opined that
the bleeding had no medical significance. Dr. Keist agreed with
Dr. Wells that arthroscopy should have been performed in 1982 and
that the 1984 incident merely precipitated claimant's visit to
Dr. Keist., Dr. Keist's testimony clearly indicates that
claimant's chronically torn meniscus, arthroscopic menisectomy and
any resulting disability are related to claimant's 1982 knee
injury for which Cascade is responsible.

On August 21, 1984, CPP Security denied claimant's claim
stating that Cascade was the responsible employer. Cascade issued
a denial of responsibility on November 9, 1984. On December 5,
1984, CPP Security was designated as paying agent pursuant to ORS
656.307. Prior to the October 22, 1985 hearing, CPP Security
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issued an amended denial on October 16, 1985 which accepted
claimant's shoulder and back condition as resulting from
claimant's fall. CPP Security also accepted the knee condition
solely for the internal bleeding and bruising as a non-disabling
injury. CPP Security continued to deny claimant's chronically
torn meniscus and any disabling right knee condition.

Cascade procedurally attacks the October 16, 1985 denial
of CPP Security. Cascade claims that CPP Security's amended
denial is a preclosure partial denial. Cascade argues that CPP
accepted claimant's knee condition and then issued a partial
denial on October 16, 1985. An employer may not accept a claim
for a particular body part and then issue a partial denial of that
body part, prior to the claim being closed by the Evaluation
Division. Roller v. Weyerhauser Co., 67 Or App 583 (1984);
Safstrom v. Riedel International, 65 Or App 728 (1983).

In the present situation CPP Security issued a total
denial of responsibility for claimant's claim on August 21, 1984.
CPP amended the denial on October 16, 1985 to partially accept
claimant's work injury. CPP Security's denial of October 16, 1985
is more properly viewed as a partial acceptance. Nothing in the
law prevents an employer from amending a denial to accept a part

or all of a claimant's claim. Roller and Safstrom do not apply.

The Board finds nothing improper in CPP Security's
amended denial of October 16, 1985 and, as supplemented above,
affirms the Referee with regard to the issue of responsibility.

Both employers request review of the Referee's award of
attorney fees. The Referee set aside both employers'
responsibility denials and ordered each employer to pay claimant's
attorney a $750 attorney fee in addition to any compensation paid
to claimant. In denying employers' motions for reconsideration,
the Referee stated that the attorney fee award reflected the
services rendered by claimant's attorney prior to hearing.

When a .307 order has been issued and compensability is
not at issue, claimant's attorney is not entitled to an attorney
fee. Petshow v. Farm Bureau Ins., 76 Or App 563 (1985); Pamela
R. Stovall, 38 Van Natta 41 (1986). However, attorney fees are
warranted for a claimant's attorney's efforts in procuring a ".307
order" and obtaining compensation for the claimant. Mark L.
Queener, 38 Van Natta 882 (1986). Further, when compensability is
not at issue, claimant must pay his attorney from the award of
compensation. ORS 656.386 (1); Mark L. Queener, supra.

Claimant's attorney is entitled to an attorney fee for
services rendered in obtaining the .307 order of December 5,
1984. Based on our review of the record, we find $500 to be a
reasonable attorney fee. This fee is to be paid out of claimant's
award of compensation.

ORDER

The Referee's order dated January 9, 1986 is affirmed in
part, reversed in part and modified in part. That portion of the
Referee's order regarding responsibility, as supplemented above,
is affirmed. Claimant's attorney is allowed $500, as a resonable
attorney fee, to be paid from claimant's award of compensation.
That portion of the order requiring Cascade Corporation and CPP
Security to pay employer-paid attorney fees is reversed.

- ]
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EVA L. (DONER) STALEY, Claimant WCB 83-07726 & 83-09071
Pozzi, et ai., Claimant's Attorneys October 3, 1986

Keith Skelton, Defense Attorney Order on Reconsideration
Roberts, et al., Defense Attorneys

The Ingersoll-Rand Company, a self-insured employer, has
moved the Board to reconsider our Order on Review dated June 25,
1985. It has also moved the Board to entertain oral arguments
regarding the issues raised in its request for reconsideration.
In our June 25, 1985 order we affirmed the order of the Referee,
who set aside the employer's denial of claimant's "new injury"
claim and upheld the Liberty Northwest Insurance Company's denial
of claimant's aggravation claim for her low back condition. The
sole issue on review was which of the two insurers was responsible
for claimant's condition. The Referee held Ingersoll-Rand,
claimant's most recent employer, to be responsible. The Referee
relied on the Court of Appeals decision in Boise Cascade Corp. v.
Starbuck, 61 Or App 631 (1983), and found that claimant's most
recent employment independently contributed to her disability,
although the employment did not worsen claimant's underlying
condition. On our review of the record we were pursuaded that

claimant's condition had in fact worsened as a result of the later
employment and that the most recent employment was in fact the
more likely cause of claimant's disability. We also noted, citing
the Supreme Court's decision in Boise Cascade Corp. v. Starbuck,
296 Or 238 (1984), that even if we had been unconvinced as to
which injury was the more likely cause, the last injurious
exposure rule would have placed liability on the most recent
employer, for its employment was capable of causing claimant's
disability.

On July 10, 1985 we abated our order to allow opposing
parties an opportunity to respond to Ingersoll-Rand's motion for
reconsideration. Ingersoll-Rand's request for reconsideration is
allowed. Our previous order is withdrawn for reconsideration. We
deny the employer's motion for oral arguments, however, finding no
compelling reason to entertain them. See Steve Krajacic, 37 Van
Natta 1286 (1985); Frank R. Roberts, 37 Van Natta 730 (1985).

In its motion for reconsideration Ingersoll-Rand asks us
to address three inquiries regarding the allocation of the burden
of proof in successive injury cases where compensability is not an
issue. We paraphrase the employer's inquiries: '

1. In a successive injury responsibility
dispute, which party has the initial burden
of going forward with evidence?

2. Does placement of the burden of going
forward depend on whether the factfinder
identifies a significant traumatic incident
during the most recent employment?

- 3. Does liability remain with the most
recent employer where the factfinder is
unconvinced, one way or another, that
conditions of the most recent employment
were a material contributing cause of
claimant's disability?
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With regard to Ingersoll-Rand's first inquiry, we find
that in a successive injury case, in which an order pursuant to
ORS 656.307 has been entered and compensability is not an issue,
the initial burden of going forward lies with the first
(aggravation) employer. We wish to make clear that this standard
applies only in the following circumstances: (1) two
employers/insurers are involved; (2) the first employer/insurer
has accepted claimant'’s original claim for injury:; (3) claimant

has alleged increased dlsablllty during employment with the second
employer/insurer; (4) claimant has made claims against the first

employer/insurer for aggravation and against the second
employer/insurer for a new injury:; (5) both employer/insurers have
denied responsibility, but not compensability.

In reaching our conclusion we draw from the Supreme
Court's discussion of the "two last injurious exposure rules" in
Bracke v. Baza'r, 293 Or 239 (1982). In a successive injury case,
the first employer has already accepted an injury as being related
to its employment. When additional disability to the same body
part results at a later employment, the "substantive rule of
liability" of the last injury rule, Bracke, supra at 245, will
assign liability to the later employer if the last employment
independently contributed to causing the . disability. Hensel
Phelps Construction v. Mirich, 81 Or App 290 (1986). See also
Boise Cascade Corp. v. Starbuck, 296 Or 238 (1984); Smith v. Ed's
Pancake llouse, 27 Or App 361 (1976). Under the "rule of proof" of
the last injury rule, Bracke, supra at 246, the first employer
must first introduce evidence that the last employer's employment
independently contributed to causing the disability in order to

bring the substantive rule of liability into play. If the first
employer does so, and the last employer does not meet that
evidence with sufficient contrary evidence, liability is shifted
to the last employer under the substantive rule of liability.
Thus, the first employer has the initial burden of going forward
with sufficient evidence to bring the rule of liability into play.

Ingersoll-Rand next asks whether placement of the burden
of proof depends on the identification of a traumatic incident
during the second employment. The answer is: No. As the court
recently held in Hensel Phelps Construction v. Mirich, supra,
"[Tlhere is no requirement that there be a 'definable accident or
event' to hold the later employer liable." What is required is
that the first employer go forward with proof of the second
employment's independent contribution, and that the second
employer be unable to meet that proof with sufficient contrary
evidence.

Last, Ingersoll-Rand asks whether liability remains with
the first employer where the factfinder is unconvinced, one way or
another, that the most recent employment contributed to claimant's
disability. We conclude that to shift liability away from the
first employer/insurer, the first employer/insurer must offer
proof of more than a possible contribution by the second
employment; it must prove that the later employment did, in fact,
contribute to the cause of claimant's disability.

The answer to this inquiry is complicated by the Court's
seemingly conflicting statements regarding successive injuries in

Boise Cascade Corp. v. Starbuck, supra. At one point in the
opinion, the court notes:
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“In the situation where a compensable injury
at one employment contributes to a
disability occurring during a later
employment involving work conditions capable
of causing the disability, but which did not
contribute to the disability, the first
employer is liable." Id. at 244 (emphasis
added).

This statement suggests that for liability to shift from the first
employer to a later one, there must be evidence of an actual
contribution to the causation of the claimant's disability by the
second employment.

Later in the Starbuck opinion, however, the Court
states:

"If the trier of fact is convinced that the
disability was caused by successive
work-related injuries but is unconvinced
that any one employment is the more likely
cause of the disability, the finding is for
the worker whose employment may have caused
the disability." Id. at 245 (emphasis
added).

The "more likely" and "may have" language in this statement
suggests that the second employer may be held liable even if the
trier of fact is not convinced that the later employment did, in
fact, contribute to the cause of claimant's disability.

Although the Starbuck statements are confusing, we find
that the court intended to require proof of an actual contribution
by the second employment in order for liability to shift to the
second employer. We note that in discussing the last injurious
exposure rule, the court states: "The last injurious exposure
rule is not intended to transfer liability from an employer whose
employment caused a disability to a later employer whose
employment did not." Id. at 244 (emphasis added). This must mean
that in order for liability to shift away from the first employer,
whose employment, in fact, caused claimant's initial disability,
that employer must offer proof of more than a possible
contribution by the second employment: it must prove that the
later employment did, in fact, contribute to the cause of
claimant's disability.

On the merits of the present case, we remain convinced
that claimant's most recent employment at Ingersoll-Rand

independently contributed to the causation of her disability.
Ingersoll-Rand, therefore, is responsible.

Now, therefore, having granted the self-insured
employer's motion for reconsideration, we adhere to and republish
our previous order, effective this date.

IT IS SO ORDERED.

- — e T T T
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RICHARD C. ALVAREZ, Claimant WCB 84-05129, 84-06369, 85-06405

Roxie A. Cuellar, Claimant's Attorney & 85-06519

Beers, et al., Defense Attorneys October 7, 1986

Alice M. Bartelt, Defense Attorney Order Denying Motion for
SAIF Corp. Legal, Defense Attorney Reconsideration

Cliff, et al., Defense Attorneys

Claimant has requested reconsideration of our Order on
Review dated August 6, 1986. The request was received by the
Board September 8, 1986. The thirtieth day after publication of
the Order on Review was September 5, 1986. The order became final
as of the close of business September 5, 1986. We have no
jurisdiction to reconsider the order. The motion for
reconsideration is denied as untimely.

IT IS SO ORDERED.

P T T T et}

B e e e e e ——————————

GORDON D. ARNOLD, Claimant WCB 84-13251
Mitchell, et al., Claimant's Attorneys October 7, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Leahy's order that
upheld the SAIF Corporation's denial of claimant's industrial
injury claim for a hernia. In its brief SAIF requests that we
review that portion of Referee Leahy's order which awarded a
penalty and attorney fee for the late payment of interim
compensation. The issues are compensability and penalties and
attorney fees.

The Board affirms that portion of the Referee's order
that upheld the denial of Claimant's industrial injury claim.

_ Claimant has the burden of proving all aspects of his
claim by a preponderance of the evidence. See Hutcheson v.
Wyerhaeuser, 288 Or 51, 56 (1979). The record contains no
evidence regarding what interim compensation was paid to claimant
prior to SAIF's denial of November 192, 1984, Therefore, claimant
has failed to carry his burden of proof. The Referee's award of a
penalty and attorney fee for the failure to pay interim
compensation is reversed.

ORDER

The Referee's order dated February 20, 1986 is affirmed
in part and reversed in part. That portion of the order that
awarded a penalty and attorney fee for the late payment of interim
compensation is reversed. The remainder of the order is affirmed.

WILLIAM C. DILWORTH, Claimant WCB 85-0050M
Peter 0. Hansen, Claimant's Attorney October 7, 1986
Schwabe, et al., Defense Attorneys Own Motion Determination

The Board ordered claimant's claim reopened under the
provisions of ORS 656.278 by our Own Motion Order dated
September 25, 1986. The claim has now been submitted for
closure. Based upon our review of the entire record in this
matter, we conclude and find that claimant was medically
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stationary as of March 8, 1985. Claimant is awarded compensation
for temporary total disability from January 8, 1985 through
March 8, 1985, inclusively.

Based upon the entire record, we find that claimant is
entitled to compensation for permanent partial disability on
raccount of his accepted psychiatric condition within the range
outlined in OAR 436-30-540(4)(b), which we accept as a guideline.
Claimant is awarded compensation for 128 degrees for 40 percent
unscheduled permanent partial disability for psychiatric
disability. This award is in addition to all previous awards for
permanent partial disability.

The employer has requested authorization to offset
overpaid temporary disability compensation against the permanent
disability compensation awarded. The overpayment is based upon
the stipulation of the parties, approved on the record by Referee
Menashe, appointing the employer as "paying agent" between
October 1, 1985 and April 9, 1986. Because jurisdiction over the
self-insured employer arose solely under ORS 656.278, the formal
procedure available under ORS 656.307 was not applicable to the
parties in this proceeding. See OAR 436-60-180(3). However, the
parties sought to implement, by agreement, an analogous procedure
to ensure compensation to claimant pending resolution of a dispute
as to employer-insurer responsibility. Had this been a case under
ORS 656.307, designation as paying agent would not have operated
as a waliver of the right to request authorization to offset
overpaid compensation. While ORS 656.307 is not directly operable
in this case, we conclude that its spirit and purpose are not
abrogated by ORS 656.278. See Edward Hines Lumber Co. v. Kephart,
81 Or App 43, 46 (1986). We, therefore, authorize the
self-insured employer to offset overpaid temporary disability
compensation against the permanent disability compensation awarded
by this order.

Claimant's attorney is allowed as a reasonable attorney
fee 25 percent of the increased permanent partial disability
compensation made payable by this order, not to exceed $800.

IT IS SO ORDERED.
———————————

DENNIS S. BERLINER, Claimant WCB 85-12191
Malagon & Moore, Claimant's Attorneys October 8, 1986
Foss, et al., Defense Attorneys Order on Review

Reviewed by the Board en banc.

The self-insured employer requests review of Referee
Baker's order that disallowed an allegedly unauthorized offset and
awarded penalties and attorney fees. The issue is offset.

Claimant compensably injured both knees and his low back
in May 1975 and subsequently developed psychological problems.
Claimant received treatment for his conditions and returned to
work in August 1983. The employer continued to pay temporary
disability benefits after claimant returned to work and an
overpayment of more than $7,000 resulted. In a letter dated
March 23, 1984, the employer informed claimant that it would
request authorization to offset the overpayment against any
permanent partial disability awarded when the claim was closed.
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The claim was closed by Determination Order dated
December 17, 1984 with awards of scheduled and unscheduled
permanent partial disability. The typed body of the Determination
Order contained express authorization for "[d]eduction of overpaid
temporary disability, if any, from unpaid permanent disability.”
The employer applied claimant's permanent disability awards toward
its overpayment and by letter dated January 3, 1985, informed
claimant that the overpayment still stood at more than $2,700.

Claimant appealed the December 1984 Determination Order
and Referee Pferdner increased the permanent disability awards for
claimant's right knee and low back. The employer did not request
that Referee Pferdner authorize further offset of the overpaid
temporary disability compensation and the Referee did not address
the issue in his Opinion and Order or in a subsequent Order on
Reconsideration. By letter dated two days after the date of the
Order on Reconsideration, the employer informed claimant that the
additional permanent disability compensation awarded by Referee
Pferdner had been applied to further reduce the overpayment.
Claimant requested a hearing, alleging that this offset was
unlawful.

Claimant's request came to hearing before Referee
Baker. Referee Baker concluded that the offset was without
authority, ordered the employer to pay the additional permanent
disability compensation awarded by Referee Pferdner without offset
and assessed penalties and attorney fees. On Board review, the
employer contends that the authorization granted by the December
1984 Determination Order continued after its initial offset and
permitted the later offset against the additional permanent
disability compensation awarded by Referee Pferdner. We agree
with the employer and reverse Referee Baker's order.

Offsets are permissible only when authorized by the
Evaluation Division, a Referee, the Board or a court. Forney v.
Western States Plywood, 66 Or App 155 (1983), aff'd 297 Or 628
(1984); Pauline V. Bohnke, 37 Van Natta 146 (1985) aff'd, United
Medical Laboratories v. Bohnke, 78 Or App 671 (1986) (per
curliam). In the present case, the Evaluation Division authorized
the employer to offset overpaid temporary disability compensation
against unpaid permanent disability compensation. That
authorization continued after the initial offset because the
amount of the overpaid temporary disability compensation exceeded
the value of the permanent disability awards granted at that
time. We conclude, therefore, that the offset taken by the
employer was proper and that penalties and attorney fees were not
warranted for the employer's action.

ORDER

The Referee's order dated February 14, 1986 is reversed.
Board Member Lewis, dissenting:

I would affirm the Referee's order and, therefore, I .
respectfully dissent.

Claimant was injured in 1975. Claimant returned to work
in August 1983. In March 1984 the self-insured employer notified
claimant that it intended to seek recovery of allegedly overpaid
temporary disability compensation out of future awards of
compensation. The first Determination Order was published in
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December 1984. The employer sought and obtained authorization to
offset overpaid temporary disability compensation out of permanent
disability compensation awarded by the Determination Order. The
overpayment exceeded the value of the permanent disability
compensation awarded by the Determination Order.

Claimant requested a hearing on the issue of the extent
of his permanent partial disability. There is no response from
the employer in the record. The Referee's Opinion and Order
recited that the only issue at the hearing was the extent of
claimant's permanent disability. Claimant requested
reconsideration and on reconsideration the Referee republished his
order without modification. The Referee .did not authorize an
offset of overpaid temporary disability compensation out of
compensation awarded. The employer notified claimant that because
there was still an overpayment of temporary disability
compensation that it would offset the overpayment out of the
current award of compensation and out of mileage reimbursement
claims presented after the hearing. The employer produced no
evidence that it sought authorization of an offset by the Referee
against any additional compensation that might have been awarded.
The employer did not seek a reconsideration of the order to allow
the Referee to consider authorization of an offset once additional
compensation had been awarded.

The employer argues that its notice to claimant that it
wished to recover the overpaid temporary disability compensation
was the equivalent of raising the issue at hearing. There is no
evidence that the issue of authorization of an offset was ever
considered by the Referee at the hearing on extent of disability.
The employer argues that the authorization by the Evaluation
Division of the Workers' Compensation Department remains in effect
until the overpayment is fully recovered and that it should not be
necessary for the employer to request an offset out of each award

of compensation.

I am not persuaded by the employer's argument. I
believe that the policy stated by the Court of Appeals in Forney
v. Western States Plywood, 66 Or App 155, 159-60 (1983), affirmed,
297 Or 628 (1984), requires that the employer seek and obtain
authorization of any offset out of each award of compensation. I
believe that the issue of an offset out of an award by a Referee
must be raised as an issue for consideration by that Referee or by
a reviewing body subsequent to the award. I do not believe that
an initial authorization of an offset by the Evaluation Division
out of one award of compensation carries with it the implied
authority to offset future awards by a Referee, the Board, or the
Court without notice or hearing on the issue of the offset. For
this reason I would affirm the Referee's order, and I, therefore,
respectfully dissent.

DAVID L. FLEMING, Claimant WCB 85-09300

Evohl F. Malagon, Claimant's Attorney October 8, 1986
SATF Corp Legal, Defense Attorney Order on Reconsideration

'On September 3, 1986 the Board received the SAIF
Corporation's request to reconsider and amend its Order on Review
dated August 27, 1986. On September 10, 1986 claimant requested
review by the Court of Appeals of the Order on Review. On
September 17, 1986 the Board withdrew its Order on Review and
notified all parties. Claimant submitted no response to SAIF's
request. -1286-




SAIF requests that the Board modify its Order on Review
to reinstate the Determination Order dated August 14, 1985 which
was set aside because the Referee found that claimant's low back
condition was compensable and was not stationary at the time of
closure. The Board reversed the Referee's finding of
compensability of the low back condition. Therefore the status of
the low back condition was irrelevant to the issues whether the
accepted upper back and neck conditions were stationary and the
extent of claimant's permanent disability. Consequently the
Determination Order should be reinstated.

The SAIF Corporation's request for reconsideration is
granted. The Order on Review dated August 27, 1986 which was
withdrawn on September 17, 1986 is republished and the order is
amended by adding the following sentence: The Determination Order
dated August 14, 1985 is reinstated and affirmed.

IT IS SO ORDERED.

JOSEPH L. GARVEY, Claimant WCB 84-02328
William H. Skalak, Claimant's Attorney, October 8, 1986
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The United Employers Insurance Company requests review
of that portion of Referee Peterson's order that set aside its
denial of claimant's claim for medical services. The issue is
medical services.

Claimant injured his low back 1n January 1982 in the
course of his employment as a warehouseman when he attempted to
move. a heavy box on a shelf. The claim for this injury was
accepted by the insurer, United Employers Insurance Company
(United Employers). Claimant received conservative treatment,
primarily from two chiropractors in the same office, Drs. Beeson
and Valenzuela, but continued to complain of severe pain.
Beginning 1in June 1982, claimant was examined by a number of
independent medical examiners, many of whom thought that
claimant's injury had resolved and that his continued complaints
related to psychological factors which had nothing to do with the
injury. Some of these examiners recommended that chiropractic
treatment be discontinued as unnecessary and even harmful in the
sense that such treatment tended to perpetuate claimant's
pscyhclogical condition. Claimant's claim was closed by
Determination Order in November 1982 with no award for permanent
partial disability.

After claim closure, claimant's pain complaints
continued and spread to other portions of his :anatomy including
his mid-back, hip and head. Subsequent medical reports discuss
whether claimant's symptoms were psychological in origin and, if
so, whether the psychological condition was compensably related to
the original injury. Various doctors took positions on both sides
of these questions. In November 1983, the parties entered into a
Disputed Claim Settlement (DCS) which recited some of the evidence
indicating that a bona fide dispute had arisen concerning the
compensability of claimant's alleged psychological condition,
awarded claimant a sum of money and provided that claimant's
psychological condition was denied and was to remain in denied
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status. The following month, claimant began treating with another
chiropractor, Dr. Saalfeld. Dr. Saalfeld diagnosed chronic
lumbar, thoracic and cervical strain or sprain and recommended
ongoing treatment.

Claimant obtained employment as a grocery clerk with
another employer in December 1983. 1In January 1984, claimant
filed a claim with his new employer after his back "popped" while
he was mopping a floor. This claim was accepted by the insurer of
the new employer, Wausau Insurance Company (Wausau).

In February 1984, United Employers issued a denial of
billings it had received from Dr. Saalfeld on the ground that the
treatment related to the psychological condition which had been
disposed of by the DCS. Thereafter, Dr. Saalfeld began billing
Wausau. In March 1984, Dr. Saalfeld wrote Wausau stating that
claimant's condition from the second injury was then stationary

and that claimant had sustained no permanent impairment as a
result of the injury. Thereafter, Dr. Saalfeld began billing
United Employers again.

Claimant was examined by another chiropractor,
Dr. Tilden, in June 1984. Dr. Tilden found no organic basis for
any of claimant's ongoing complaints and stated that claimant had
sustained no measurable permanent impairment as a result of the
1982 industrial injury.

Dr. Saalfeld disputed Dr. Tilden's conclusions and
stated in July 1984 that he thought that claimant did have some
physical impairment in the form of "“structural problems" and that
claimant's complaints were not entirely explained as
psychological. Claimant continued to treat with Dr. Saalfeld one
or two times per month through the time of the hearing.

At the hearing, claimant testified that he was
continuing to work as a grocery clerk. He stated that he sought
treatment on an "as needed"” basis for muscle spasms and back pain
and that the treatments helped relieve these problems. With
regard to the injury while at the second employer, claimant stated
that this injury had resolved and that his then current condition
relatedlback to his 1982 injury.

Dr. Saalfeld's testimony echoed that of claimant. He
reiterated his conclusion that claimant continued to experience
physical symptoms as a result of his 1982 injury. With regard to
the injury at the second employer, Dr. Saalfeld stated that it had
not worsened claimant's underlying condition. The Referee
expressly found claimant and Dr. Saalfeld credible based on their
demeanors at the hearing.

The Referee concluded that the treatment provided by
Dr. Saalfeld was reasonable and necessary, that the treatment
related, at least in part, to physical impairment sustained as a
result of claimant's 1982 injury and that the injury at the second
employer had not contributed independently to claimant's condition’
so as to shift responsibility away from the first employer. On
Board review, United Employers argues that all three of the
Referee's conclusions were erroneous.

After our de novo review of the record, we conclude that
the complaints being treated by Dr. Saalfeld relate solely to the
psychological condition which has been disposed of by the DCS.
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The thorough examination by Dr. Tilden and the examinations by
other medical professionals earlier in the record fail to
demonstrate any physical basis for claimant's ongoing complaints.
Those complaints have wandered far from the site of the original
injury. The testlmony of claimant and that of Dr. Saalfeld,
although credible in the sense that it was offered in good faith,
is outweighed by the contrary medical evidence. We, therefore,
reverse that portion of the Referee's order that set aside United
Employers' denial. )

ORDER

The Referee's order dated February 21, 1986 is reversed
in part. Those portions of the order that set aside the insurer's
medical services denial, ordered payment of Dr. Saalfeld's
billings subsequent to the date of the denial and awarded an
associated attorney fee are reversed. The remainder of the
Referee's order is affirmed.

MARY L. TADLOCK, Claimant WCB 85-04193
Malagon & Moore, Claimant's Attorneys October 8, 1986
Davis, et al., Defense Attorneys Order on Reconsideration

Claimant has requested abatement of the Board's Order on
Review dated September 17, 1986. Specifically, claimant requests
that we defer ruling on this matter until we have had an
opportunity to consider arguments advanced in another case
involving these parties which is currently pending before us.

Claimant argues that by allowing her request we would be
advancing administrative economy. We disagree. First, claimant's
request to postpone a decision in this matter was only received
after we had completed our review and issued our order. Had we
received claimant's request prior to our review, we could more
readily appreciate claimant's "administrative economy" argument.
However, considering the tardiness of the request, we fail to see
how deferring our decision would now advance administrative
economy. Moreover, some of the issues presented in the case
currently awaiting our review have apparently evolved from this
matter. Thus, a final determination on the issues involved herein
would llkely serve to further solidify and clarify a portion of
the issues in the later case.

Accordingly, we deny claimant's request for abatement.
Our previous order is withdrawn. On reconsideration, we adhere to
and republish our former order, effective this date.

IT IS SO ORDERED.
e ———————————————

PEDRO H. AYALA, Claimant WCB 85-08770
Annala, et al., Claimant's Attorneys October 10, 1986
Beers, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of those portions of Referee
Leahy's order that: (1) upheld the insurer's denial of claimant's
claim for aggravation; (2) upheld the insurer's denial of
claimant's claim for his low back; and (3) awarded claimant 15
percent unscheduled permanent partial disability. The issues are
aggravation, compensability and extent of unscheduled permanent
partial disability.
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Just prior to hearing, the insurer verbally issued a
denial of claimant's low back condition stating that it was not
related to claimant's accepted June 7, 1984 industrial injury.

The record reveals that a substantial portion of the testimony and
medical evidence centered on the issue of the compensability of
claimant's low back condition. The Referee, in his opinion,
thoroughly analyzed the evidence and concluded that claimant had
failed to prove by a preponderance that his low back condition was
compensably related to his original industrial injury. On review,
we agree with the Referee and modify the order to reflect that the
insurer's denial of claimant's low back condition is affirmed.

The Board affirms the Referee's order as modified above.
ORDER

The Referee's order dated February 24, 1986, is modified
to include upholding the insurer's denial of claimant's low back

condition. As modified, the order is affirmed.
Sy S N

DARLEEN D. CAHALL, Claimant WCB 84-05421, 85-06683, 85-07402
John D. McLeod, Claimant's Attorney & 85-07403

Roberts, et al., Defense Attorneys October 10, 1986

SAIF Corp Legal, Defense Attorney Order on Reconsideration

EBI Companies has requested reconsideration of our Order
on Review dated May 27, 1986. We abated our order to allow the
SAIF Corporation time to file a response. This case is factually
analogous to the case of Nancy A. Fowler, 38 Van Natta 1291 (WCB
Case Nos. 85-01218 & 85-04293; decided this date). For the .
reasons stated in Fowler, we withdraw our previous order and
reverse the Referee's Order on Reconsideration dated November 7,
1985, After our de novo review of the record, we conclude that
claimant sustained a new injury to her low back on December 31,
1984 and that SAIF is now responsible for that condition. SAIF's
denial dated May 15, 1985 is reversed. EBI's denial dated

Agril 3, 1985 is upheld. SAIF shall reimburse EBI for any monies
the latter has paid on account of claimant's injury of

December 31, 1984.

IT IS SO ORDERED.

e S e

THOMAS E. DeSYLVIA, Claimant  WCB 84-13344 & 82-11158
Peter 0. Hansen, Claimant's Attorney October 10, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Beers, et al., Defense Attorneys
Reviewed by Board Members McMurdo and Lewis.

Claimant requests, and the SAIF Corporation
cross-requests, review of that portion of Referee Knapp's order
which: (1) set aside SAIF's denial of responsibility for
claimant's current right elbow condition; and (2) upheld EBI
Companies' denial of responsibility for the aforementioned
condition. On review, the issue is insurer responsibility between
multiple accepted injury claims. ‘ .

We affirm the order of the Referee with the following
comments.

Following our de novo review of the medical and lay
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evidence, we are persuaded that claimant's current right elbow
condition was caused by his 1966 compensable injury for which SAIF
was the insurer on the risk, rather than his subsequent injuries
for which EBI was responsible. Inasmuch as we find that
claimant's disability was caused by his 1966 injury, the "last
injurious exposure" rule, more appropriately identified for these
purposes as the "last injury rule", has no effect. Boise Cascade
Corp. v. Starbuck, 296 Or 238, 244 (1983); CECO Corp. v. Bailey,
71 Or App 782, 786 (1984). Consequently, we agree with the
Referee that SAIF is responsible for claimant's current right
elbow condition.

Bad we applied the aforementioned rule, responsibility
would still lie with SAIF because we are not persuaded that
claimant's 1982 injuries, for which EBI was on the risk,
independently contributed to the causation of claimant's current
right elbow condition. In other words, EBI has persuasively
rebutted the presumption that claimant's later compensable

injuries contributed independently to his current condition. See
Industrial Indemnity Co. v. Kearns, 70 Or App 583, 588 (1984).
Accordingly, responsibility for claimant's current right elbow
condition does not lie with EBI.

ORDER

The Referee's order dated January 14, 1986, as

reconsidered on January 22, 1986, is affirmed.
]

NANCY A. FOWLER, Claimant WCB 85-01218 & 85-04293
Gatti & Gatti, Claimant's Attorneys - October 10, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Schwabe, et al., Defense Attorneys
Reviewed by Board Members McMurdo and Ferris.

. United Employers Insurance Company requests review of
that portion of Referee Baker's order that found it rather than
the SAIF Corporation responsible for an injury sustained in the
course of claimant's employment under a wage subsidy agreement.
The issue is responsibility.

Claimant compensably injured her neck, upper back and
right shoulder in December 1983 while working for a restaurant
insured by United Employers Insurance Company (United Employers).
She was treated conservatively, received vocational assistance and
obtained a new job in September 1984 under an eight-month wage
subsidy agreement. The new employer was insured by SAIF, After
claimant had worked for the new employer for 60 days, her
eligibility for further vocational assistance ended pursuant to
OAR 436-61-126(4) (since amended and renumbered OAR
436-120-090(4)) and the vocational assistance provider closed its
file. Claimant's claim was closed by Determination Order in
January 1985 with an award of 20 percent unscheduled permanent.
partial disability.

In February 1985, claimant filed a claim for a new
injury in the course of her new employment. SAIF denied the claim
on compensability grounds. Claimant then filed an aggravation
claim with United Employers. United Employers denied the claim on
compensability and responsibility grounds. SAIF added
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responsibility as a basis for its denial at the time of the
hearing. -

The Referee ruled that claimant had sustained a new
injury in the course of her employment with SAIF's insured, but
because claimant was working under a wage subsidy agreement, the
Referee assigned responsibility to the previous employer and its

insurer, United Employers. The Referee concluded that this result
was mandated by the Court of Appeals decisions in Wood v. SAIF, 30
Or App 1103 (1978) and Firkus v. Alder Creek Lumber Co., 48 Or App
251 (1980) and the Board case of John P. Keeble, 37 Van Natta 480
(1985). We agree with the Referee's factual conclusion that
claimant sustained a new injury rather than an aggravation in
February 1985. We disagree, however, with the Referee's legal
conclusion that the aforementioned cases mandate assignment of
responsibility to United Employers.

The Firkus case involved a claimant who sustained a
compensable injury in the course of his employment and then
sustained a new injury during a vocational training program
developed by the Vocational Rehabilitation Division of the
Department of Human Resources (VRD) on referral from the Field
Services Division (FSD). The issue in that case was whether the
employer at the time of the original injury or VRD was responsible
for the new injury. The court ruled that VRD was not an
"employer" within the meaning of ORS 656.005(14) when providing
vocational services to workers' compensation claimants pursuant to
contract with FSD and also ruled that VRD was not required to
provide workers' compensation coverage for such claimants under
its own controlling statutes, ORS 655.605 and 655.615. 48 Or App
at 258-60. Instead, the court assigned responsibility for the new
injury to the original employer under the rule that an injury
during a vocational training program was a “"direct and natural
consequence of the original compensable injury.® Wood v. SAIF,
supra, 30 Or App at 1109. The only other alternative would have
been to conclude that the injury was uninsured. See id. at 1110.
On analogous facts in Wood, however, the court had rejected this
" alternative, citing the principle that the Workers' Compensation
Act should be construed liberally in favor of the worker. Id.

The rules of Wood and Firkus are inapplicable in the
present case. At the .time of the new injury, claimant was working
for a business which, unlike VRD, was an "employer®™ within the
meaning of ORS 656.005(14) and was required to provide workers'
compensation coverage for its employes. See ORS 656.017. We see
no reason to distinguish this situation from any other
responsibility case. Any language to the contrary in John P.
Keeble, supra, is disavowed. We thus reverse the decision of the
Referee and assign responsibility for claimant's conditions to the
SAIF Corporation.

ORDER

The Referee's order dated November 19, 1985 is
reversed. The SAIF Corporation's denial of June 4, 1985 is set
aside and responsibility for claimant's neck, upper back and right
shoulder conditions is assigned to the SAIF Corporation. The
denial issued by United Employers Insurance Company on August 8,

1985 is reinstated. _
e —
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FRANK R. HERMAN, Claimant WCB 84-02178
Kirkpatrick & Zeitz, Claimant's Attorneys October 10, @986
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The insurer requests review of Referee Fink's order, as
amended, that: (1) interpreted the Determination Order of
July 10, 1985 to award claimant 30 percent (96 degrees)
unscheduled permanent partial disability for claimant's low back
in addition to the 25 percent (80 degrees) previously granted by
the Determination Order of February 8, 1984; (2) awarded penalties
and attorney fees for the insurer's allegedly unreasonable

interpretation of the July 1985 Determination Order; (3) awarded

claimant 35 percent (112 degrees) unscheduled permanent partial
disability for his low back in lieu of all prior awards; and (4)
awarded claimant 15 percent (22.5 degrees) scheduled permanent
partial disability for loss of use of his left leg. Claimant
cross-requests review of that portion of the order that awarded

him 35 percent (112 degrees) unscheduled permanent partial
disability for his low back. He contends that the award should be

increased to 65 percent (208 degrees). The issues are the
interpretation to be given the Determination Order of July 10,
1985, penalties and attorney fees and extent of scheduled and
unscheduled disability.

We affirm the Referee on the issues of extent of
scheduled and unscheduled disability. <Claimant's attorney is
entitlea to reasonable attorney fees in connection with these
issues. See ORS 656.382(2); Shoulders v. SAIF, 300 Or 606, 609-10
(1986). With regard to the other issues presented, ‘we reverse.

Claimant injured his low back in March 1983 in the
course of his employment as a truck driver and mechanic when he
lifted a heavy brake drum. A myelogram revealed a herniated disc
at L5-S1 and an extruded disc fragment was surgically removed in
July 1983 by Dr. Utterback, an orthopedic surgeon. In January
1984, a consulting orthopedic surgeon, Dr. Pasquesi, opined that
claimant was medically stationary and rated his impairment at 20

percent of the whole person. Dr. Utterback later concurred in
these conclusions. The claim was closed by Determination Order
dated February 8, 1984 with an award of 25 percent unscheduled
permanent partial disability.

In April 1984, the claim was reopened while claimant
participated in a vocational training program. See ORS
656.268(5). After completing the program, claimant obtained
employment as a truck dispatcher in August 1984 under a wage
subsidy agreement. Claimant's back symptoms waxed and waned
throughout the remainder of 1984 and early 1985. 1In November
1984, he underwent a CT scan which demonstrated no change in his
medical condition. Claimant was examined by a consulting
orthopedic surgeon, Dr. McFarland, in May 1985. Dr. McFarland
found no condition which warranted further treatment. Claimant's
claim was again closed by Determination Order dated July 10,
1985. This Determination Order stated in pertinent part:

*On redetermination, the Department finds

your award for permanent disability should

be increased. The total unscheduled award
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to date is 30 percent equal to 96 degrees.
The insurer is now ordered to pay you
$9,600.00. This is the value allowed by
this order only and does not include
payments previously ordered."

The Determination Order misstated the total unscheduled
disability previously awarded as 30 percent. In fact, only 25
percent had been awarded. The Determination Order then ordered
payment of the amount just stated as already paid. In view of
this confusing language, the insurer interpreted the Determination
Order to award 30 percent in lieu of the previous award of 25
- percent, thus yielding a net award of five percent. The insurer
sent claimant a payment in accordance with this interpretation
along with an explanatory letter. Claimant requested a hearing
asking penalties and attorney fees for the insurer's alleged
noncompliance with the July 1985 Determination Order.

At the hearing, the insurer introduced the worksheets
used by the Evaluation Division in computing the awards granted by
the February 1984 and July 1985 Determination Orders. The
impairment rating in both worksheets was the same. The only
significant difference in the values assigned to the various
social and vocational factors in the two worksheets was in the age.
category, which reflected that claimant had aged one year during
the interval between Determination Orders. This difference,
however, was sufficient to result in a five percent increase in
claimant's overall disability rating in the July 1985 worksheet
when the total was rounded to the nearest five percent in

accordance with OAR 436-30-390(4). At the bottom of the July 1985
worksheet, there is a plain statement that claimant was entitled
to a net award of 16 degrees or five percent unscheduled permanent
partial disability. It is clear from these worksheets that the
insurer's interpretation of the July 1985 Determination Order was
correct,

In his order, the Referee acknowledged that the July
1985 Determination Order was "contradictory on its face." He
nonetheless found the insurer's action unreasonable in light of
the "clear"™ language of the order. He also found the insurer's
action unreasonable because the insurer failed to follow the
"standard practice in the industry" of telephoning the Evaluation
Division and asking clarification of the order.

We disagree with the Referee's reasoning. An order that
is "contradictory on its face" has no "clear" meaning. By itself,
therefore, the language of the order provided no basis for the
Referee's conclusion that the insurer acted unreasonably. See
Irene M. Gonzales, 38 Van Natta 954 (1986) (when the language of
an order is sufficiently vague that an employer or insurer has a
reasonable doubt concerning its duties under the order, failure to
have timely paid compensation ultimately determined to be due
under the order is not unreasonable delay, refusal or resistance
to the payment of compensation).

Further, even assuming that by not contacting the ‘
Evaluation Divsion and asking for a clarification of the order,
the insurer failed to follow the "standard practice in the
industry,” this was no basis for finding the insurer's action
unreasonable. There is no statute or regqulation mandating such a
procedure and the insurer was entitled to act upon any
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interpretation of the order that it considered reasonable, at the
risk, of course, that a Referee, the Board or a court would later
find its interpretation unreasonable. As it turns out, in light
of the language of the July 1985 Determination Order and the
record as a whole, we find that the insurer's interpretation of
the order was reasonable. We reverse, therefore, those portions
of the Referee's order that interpreted the July 1985
Determination Order to award claimant 30 percent unscheduled
permanent partial disability in addition to the 25 percent
previously awarded and that assessed penalties and attorney fees
against the insurer for unreasonable delay, refusal or resistance
in the payment of compensation.

To avoid any possible confusion concerning the intended
effect of our order, we add one further comment. In his original
order, the Referee ordered the insurer to pay claimant an
additional $8,000 in unscheduled permanent partial disability
compensation in accordance with the Referee's interpretation of
the July 1985 Determination Order. In his amended order, the
Referee authorized the insurer to offset this $8,000 against the
awards of permanent partial disability granted by the Referee's
original order and against any future awards of permanent partial
disability. We expressly affirm and continue the offset
authorization stated in the Referee's amended order.

ORDER

The Referee's order dated March 20, 1986 as amended by
the order dated April 18, 1986 is reversed in part. Those
portions of the original order that interpreted the Determination
Order of July 10, 1985 to award claimant 30 percent unscheduled
permanent partial disability in addition to the 25 percent
previously awarded and that assessed against the insurer a 25
percent penalty and an attorney fee of $1,500 for unreasonable
delay, refusal or resistance in the payment of compensation are
reversed. The remaining portions of the Referee's orders are
atfirmed. Claimant's attorney is awarded $100 for services on
Board review in connection with the issue of extent of scheduled
disabilty and another $300 for services on Board review in
connection with the issue of extent of unscheduled disability, to
be paid by the insurer.

DAVID J. HYDE, Claimant WCB 85-01563
Roberts, et al., Defense Attorneys October 10, 1986
Order of Dismissal

The insurer has moved the Board for an order dismissing
claimant's request for Board review of Referee Siefert's order on
the ground that the request was not served or actual notice of the
request otherwise obtained by the insurer within the time required
by ORS 656.289(3) and 656.295(2) (30 days). From our review of
the record, we find that: (1) the Referee's order was mailed
August 19, 1986; (2) claimant's request for review was received by
the Board on September 18, 1986; (3) claimant did not mail or
otherwise serve a copy of the request on any other party or
attorney; (4) the insurer's attorneys received notice of the
request for review on September 26, 1986, the thirty-eighth day
after the Referee's order was mailed.

Claimant has failed to meet the jurisdictional require-
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ments of ORS 656.289(3) and 656.295(5). The insurer's motion is
allowed and claimant's request for Board review is dismissed as
untimely. Argonaut Insurance v. King, 63 Or App 847, 852 (1983).

IT IS SO ORDERED.

.

BEVERLY C. MORGAN, Claimant WCB 85-02708
Peter 0. Hansen, Claimant's Attorney October 10,'1986
Scott Kelley, Defense Attorney Order on Review

Reviewed by Board Members Lewis and McMurdo.

Claimant requests review of Referee Daron's order
which: (1) upheld the insurer's denial of her aggravation claim
for a bilateral wrist condition; (2) affirmed a February 19, 1985
Determination Order that awarded five percent (7.5 degrees)
scheduled permanent disability for loss of use or function of each
of her forearms; (3) declined to award additional temporary
partial disability and interim compensation; and (4) declined to
assess penalties and accompanying attorney fees for allegedly
unreasonable claims processing. On review, claimant contends
that: (1) her compensable condition has worsened; (2) she is
entitled ‘to additional awards of permanent disability, temporary
disability, and interim compensation; and (3) penalties and
attorney fees are warranted for the insurer's unreasonable claims
processing.

With its respondent's brief, the insurer has enclosed
copies of correspondence between the parties' attorneys which
concern the temporary disability and interim compensation issues.
This submission is treated as a motion for remand. We deny the
motion. After conducting our de novo review, we find that the
record has not been "improperly, incompletely or otherwise
insufficiently developed."™ ORS 656.295(5). In any event, the
record was specifically held open to enable the parties to produce
the information which was eventually contained in the
aforementioned letters. Moreover, each of the letters was either
directed to the Referee or a copy was furnished to him prior to
the issuance of his order. Thus, copies of these letters are
already contained in the record. :

The Board affirms the order of the Referee with the
following comments concerning the aggravation and penalty issues.

We disagree with the Referee's conclusion that claimant
has two separate compensable occupational diseases; i.e. the
original bilateral carpal tunnel syndrome and a subsequent
bilateral overuse syndrome. Consequently, we have applied an
*aggravation® analysis to this matter. See ORS 656.273(1).

: Following our de novo review of the medical and lay
evidence, we are not persuaded that claimant's condition resulting
from her compensable bilateral wrist condition has worsened since
the last award of compensation. Therefore, although we disagree
with the Referee's statements concerning the existence of two
separate occupational diseases, we agree with him that the
evidence fails to establish a compensable aggravation claim.

Finally, we are not persuaded that the insurer
unreasonably delayed, refused, or resisted the payment of
compensation. Thus, neither penalties nor accompanying attorney
fees are warranted. ORS 656.262(10); 656.382(1).
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ORDER

The Referee's order dated March 7, 1986 is affirmed.
e ————

DONALD L. OXFORD, Claimant WCB 85-07128

Parker, et al., Claimant's Attorneys October 10, 1986
Annala, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.

The self-insured employer requests review of Referee
Lipton's order which set aside its denial of claimant's
occupational disease claim for chronic obstructive pulmonary
disease. On review, the employer contends that claimant's work
exposure was not the major contributing cause of the worsening of
his underlying condition. We agree and reverse.

Claimant was 59 years of age at the time of hearing.
From 1967 until approximately 1980, he worked as a mechanic in a
cannery cook room. Eight large “cookers and coolers" were also
located in the room. This equipment generated a great deal of
steam. During this time, claimant periodically received
treatments for shortness of breath and fatigue from Dr. Wade, a
general practitioner. His condition was variously diagnosed as
chronic bronchitis and asthma. In March 1975 Dr. Wade recommended
that he stop smoking. Claimant, a pack-and-a-half-per-day smoker
since the age of 16, eventually ended his habit in 1981.

Between 1981 and 1982 claimant worked in the stock room,
which was located adjacent to the cook room. His shortness of
breath continued, but it "wasn't as bad after [hel] left the cook
room." In approximately 1982 claimant was transferred to the
cannery warehouse, where he maintained equipment. This
environment consisted of "a great deal of fiber dust" and forklift
fumes, which increased his breathing difficulties. He continued
to treat with Dr. Wade, who noted that claimant attributed his
lung problem to an on~the-job exposure to a chemical inhalant
which occurred in approximately 1973.

In November 1984 Dr. Wade performed a complete general
reevaluation of claimant's lung condition. Dr. Wade diagnosed
chronic obstructive pulmconary disease and asthma. Claimant noted
- that his breathing was gradually worsening, particularly in

association with exercise. Among other recommendations, Dr. Wade
suggested that claimant proceed with his future plans to retire.

In February 1985 Dr. Wade reported that claimant's lung
proplems appeared to be definitely related to his dusty work
environment. To further investigate this relationship, claimant
was referred to Dr. Patterson, pulmonologist. Pending this
consultation, Dr. Wade recommended that claimant refrain from

working. Thereafter, claimant stopped working and, eventually,
retired.

In March 1985 claimant was examined by Dr. Patterson.
Claimant attributed his current breathing difficulties to his
dusty work environment. Dr. Patterson diagnosed severe chronic
obstructive pulmonary disease with an element of reactive airways
disease. Concluding that an application for workers' compensation
benefits would be appropriate, Dr. Patterson agreed with Dr. Wade
that claimant's work exposure had aggravated his disease.



Tn May 1005 dust samples ware taken from claimant's wok
place. The test results indicated airborne dust levels below

permissible limits and at concentrations which should not cause
problems to workers.

After reviewing the aforementioned test results,

Dr. Patterson offered an additional report. Dr. Patterson opined
that the major contributing factor in claimant's condition was his
underlying predisposition to asthma. Although there was "no doubt
that the dust and fumes at work are a contributing factor at least
to his immediate symptoms, and quite possibly to his long-term
disease," Dr. Patterson concluded that the degree of contribution
from claimant's work environment was conjectural.

In July 1985 claimant was examined by Dr. Bardana, head
of the Oregon Health Sciences University's Division of Allergy and
Clinical Immunology. Dr. Bardana provided an extensive analysis
of claimant's medical history, work exposure, and current
pulmonary condition. In Dr. Bardana's opinion, claimant's
progressive pulmonary complaints were the result of a long
cigarette smoking habit coupled with a very strong genetic
proclivity for emphysema and coronary heart disease. The medical
history persuaded Dr. Bardana that claimant's cardiopulmonary
health was rapidly deteriorating long before his work exposure to
dust.. . Dr. Bardana agreed with Dr. Patterson that irritating dust
could cause a symptomatic flare in his condition. However,
despite the production of symptoms, Dr. Bardana found nothing in
the nature of the dust that would change the fundamental course of
claimant's disorder. ’

In November 1985 Dr. Wade stated that claimant's
reactive airway disease was definitely aggravated by dust exposure
at work. Furthermore, it would be reasonable to assume that
repetitive exposures causing breathing difficulties would lead to
an increased rate of pulmonary function deterioration. Dr. Wade
concluded that claimant's work conditions were deleterious to his
underlying pulmonary problem and were a major contributing cause
of his accelerated progressive pulmonary deterioration.

Claimant credibly testified that he did not have any
breathing difficulties prior to working for the cannery. His
problems arose soon after he began working in the cook room.
After he stopped smoking, his breathing "got some better."”
However, his symptoms increased shortly after he was transferred
to the warehouse. Although he does feel "some better" since
leaving work, his breathing difficulties are generally about the
same.

The Referee acknowledged that Drs. Patterson and Bardana
were pulmonary specialists, while Dr. Wade was a general
practitioner. However, the Referee noted that Dr. Wade was the
only physician who offered an opinion concerning the contribution
of claimant's work exposure to his underlying pulmonary problem.
Furthermore, Dr. Wade was claimant's treating physician.
Consequently, relying upon Dr. Wade's opinion, the Referee found
the claim compensable.

To establish his occupational disease claim, claimant
must prove that work conditions caused a worsening of his
e AArlirina AAnATtiAn nraducinag dieabilitv or the need for medical




services. Weller v. Union Carbide, 288 Or 27 (1979). 1In
addition, he must establish that his work conditions were the
major contributing cause of the worsening of his preexisting
condition. Dethlefs v. Hyster Co., 295 Or 298 (1983); SAIF v.
Gygi, 55 Or App 570, rev den 292 Or 825 (1982). A mere recurrence
or exacerbation of symptoms is insufficient to establish a
compensable condition. Wheeler v. Boise Cascade, 298 Or 452
(1985).

Following our de novo review of the medical and lay
evidence, we are not persuaded that claimant's work conditions
were the major contributing cause of any worsening of his
underlying condition. In reaching this conclusion, we have
considered claimant's credible testimony and the opinion of
Dr. Wade, his long time treating physician. However, in view of
the complex nature of claimant's pulmonary problems and his
extensive medical history, we accord greater weight to the
opinions of the pulmonary specialists. In particular, we find the
opinion of Dr. Bardana most persuasive.

Dr. Wade supported the compensability of claimant's
condition. As a treating physician, Dr. Wade's opinion 1is
generally entitled to great weight, absent persuasive reasons to
the contrary. Weiland v. SAIF, 64 Or App 810, 814 (1983).
Moreover, his status as a general practitioner does not render him
incompetent to testify as an expert merely because he is not a
specialist. Barrett v. Coast Range Plywood, 294 Or 641 (1983).

Although we have given Dr. Wade's opinion due
consideration, we do not find it as persuasive as that offered by
Dr. Bardana, a pulmonary specialist. Dr. Bardana provided an
extremely thorough report, which discussed claimant's extensive
medical history, his work exposure, and its relationship to his
current pulmonary problems. It was Dr. Bardana's opinion that
claimant's problems were the result of his long history of
cigarette smoking coupled with a strong family history for
"emphysema and coronary heart disease." Dr. Patterson, another
pulmonary specialist, agreed that the major contributing factor in
claimant's condition was an underlying predisposition to pulmonary
problems.

Dr. Patterson concluded that the work environment
contributed, at least, to claimant's immediate symptoms and, quite
possibly, to his long-term disease. Yet, Dr. Patterson was unable
to render an opinion as to the relative degree of the
contribution. Moreover, the opinion's speculative connection
between claimant's work conditions and his underlying disease
renders it insufficient to establish a compensable relationship.
Gormley v. SAIF, 52 Or App 1055, 1060 (1981).

Contrary to the Referee's statement, Drs. Patterson and
Bardana did address the relative contribution of claimant's work
environment to his underlying condition. Neither specialist
supported a compensable relationship. Dr. Bardana agreed with
Dr. Patterson that dust from claimant's work environment could
cause a symptomatic flare-up in his condition. However,
Dr. Bardana concluded that this flare-up would not change the
fundamental course of claimant's disorder. Thus, at best, the
specialists' opined that claimant's work environment caused an
exacerbation of his symptoms. Such a finding fails to satisfy the
Weller / Wheeler standard for compensability.
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ORDER

The Referee's order dated February 5, 1986 is reversed.
The self-insured employer's denial is reinstated and upheld.

e ]

PAUL E. PIER, Claimant WCB CV-86003

Ann Kelley, Ass't. Attorney General October 10, 1986
Crime Victim Compensation
Order on Review

Claimant requested review by the Workers' Compensation
Board of the Department of Justice Crime Victim Compensation Fund
("Fund") Findings of Fact, Conclusions and Order on
Reconsideration dated February 5, 1986. The Fund denied
claimant's claim for compensation as the victim of a crime under
ORS 147.005 to 147.365. The Fund based its denial on: (1)
claimant's failure to file a claim for benefits within one year
from the date of the criminal injury; and (2) a lack of evidence
that claimant was mentally or physically incapable of filing her
claim within one year of her injury as a direct result of her
injury. :

We review pursuant to ORS 147.155. At claimant's
request, an evidentiary hearing was conducted on August 20, 1986
by Roger C. Pearson, special hearings officer appointed by the
Board. On August 29, 1986 the special hearings officer entered
Findings of Fact, Conclusions and a Proposed Order. In essence,
the special hearings officer recommended that the Fund's Order on
Reconsideration be affirmed. This recommendation was based on the
claim's untimeliness and a failure to qualify for a further time
extension as provided by OAR 137-76-030. The special hearings
officer also discussed the evolution of the aforementioned
administrative rule as recently described in Lori Beghtol, 38 Van
Natta 1003 (September 10, 1986).

Following our de novo review of the record, we agree
with the conclusions reached by the special hearings officer.
Accordingly, in conformity with those conclusions we order that
the Department of Justice Crime Victim Compensation Fund's
Findings of Fact, Conclusions, and Order on Reconsideration dated
February 5, 1986 be affirmed.

IT IS SO ORDERED.

DANELDA S. STRODE, Claimant WCB 85-06909
Coons & Cole, Claimant's Attorneys October 10, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.

The SAIF Corporation requests review of that portion of
Retferee Seymour's Order on Reconsideration that set aside the
Determination Order of June 3, 1985 as premature. The issue is
premature closure.

Claimant compensably twisted her left knee in January
1983. After a series of surgeries, claimant entered the Callahan
Center on January 9, 1985 where she underwent physical therapy and
vocational assessment. In a discharge report dated March 25,
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1985, the neurologist attending claimant at the Center indicated
that claimant was medically stationary. In another discharge
report, the vocational specialist assigned to claimant stated:
"[A]ll parties involved in the worker's vocational rehabilitation
program felt that she was Jjob ready at the time of discharge tq
return to work, . . . including the worker herself."”

Claimant's treating orthopedic surgeon, Dr. Cronk,
declared her medically stationary in a report dated April 8,
1985. Claimant complained of some discomfort and occasional
swelling in her left knee at that time. Dr. Cronk noted some
atrophy of claimant's left quadriceps muscle and stated that
claimant's muscle strength should continue to improve over the
next few months as she performed her regqular exercises.

A few days later, claimant was examined by a panel from
BBV Medical Services, Inc. The panel noted the atrophy of
claimant's left thigh, but stated that no further treatment was
indicated “"other than exercises with weights, which she can do at
home." They agreed that claimant was medically stationary.

On May 13, 1985, claimant returned to Dr. Cronk stating
that she had fallen down in her bathtub at home and bumped her
left knee. Dr. Cronk noted bruises and diagnosed a contusion of
the left knee, but stated that no change in her "activity status"
was necessary. Two weeks later, Dr. Cronk noted that claimant's
contusion was healing without any apparent complications.

Claimant returned to Dr. Cronk on May 31, 1985 stating
that while she was at a pharmacy a few days earlier she had
slipped on some liquid spilled on the floor and fallen on both her
knees. Dr. Cronk noted bruises on claimant's right knee, but
could detect no additional damage to her left knee.

A few days later, on June 3, 1985, claimant's claim'was
closed by Determination Order with an award of 25 percent (37.5
degrees) scheduled permanent partial disability. The Determin-
ation Order terminated claimant's entitlement to temporary
disability compensation on March 25, 1985, the date of claimant's
release from the Callahan Center, and authorized deduction of
overpaid temporary disability compensation from claimant's
permanent disability award.

About three weeks after claim closure, SAIF received a
form from Dr. Schroff, a family practitioner, indicating that he
was now treating claimant's left knee. He mentioned the slip and
fall in the pharmacy, noted pain, swelling and weakness in
claimant's knee, gave a diagnosis of "contusion-sprain® and stated
that claimant's condition was being treated with anti-inflammatory
medication and exercise.

Six weeks after claim closure, claimant visited
Dr. Takush, a physician at the Oregon State University Student
Health Center, complaining about a small lump on her left knee.
She told him that she had first noticed the bump one to two weeks
earlier and that it had become increasingly painful ever since.
Dr. Takush incised the bump, discovered a small subcutaneous
abscess and prescribed antibiotics. Claimant returned to
Dr. Cronk, who continued this course of treatment for a number of
weeks. Claimant's condition did not improve significantly during
this period.
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Claimant began treating with another orthopedic surgeon,
Dr. Erkkila, on October 22, 1985. Dr. Erkkila surgically opened
the abscess and found a stitch which apparently had been left in
place inadvertently after one of claimant's prior knee surgeries.
After the stitch was removed, the wound healed rapidly. Based
upon a time loss authorization slip received from Dr. Erkkila on
November 15, 1985, SAIF reopened claimant's claim and began paying
time loss. Dr. Erkkila indicated that claimant's condition was
again medically stationary on November 26, 1985.

On December 16, 1985, Dr. Schroff wrote SAIF stating
that he had first examined claimant on June 3, 1985 and that
claimant's knee condition had precluded her from active employment
from that date until after she recuperated from the surgery by
Dr. Erkkila. Claimant's claim was closed again by Determination
Order on January 8, 1986 and in light of the dates provided by
Drs. Erkkila and Schroff, temporary total disability compensation
was awarded claimant for the period from June 3 to November 26,
1985. No additional permanent disability was awarded.

At the hearing, claimant contended that her claim had
been prematurely closed on June 3, 1985 and that she was entitled
to temporary disability compensation for the period from March 25,
1985 (the date of her discharge from the Callahan Center) to the
date of the Determination Order. Claimant testified that she
first noticed a lump on her left knee while she was at the
Callahan Center in March 1985 and that she brought this to the
attention of the doctor there and later brought the lump to the
attention of Dr. Cronk at the time of his closing examination. It
is clear from claimant's testimony, however, that this lump was ‘
not the same as the "swelling" she complained of to Dr. Cronk at
that time. The Referee found claimant to be an "entirely credible
witness."

The Referee set aside the Determination Order of June 3,
1985 as premature. After quoting the definition of "medically ’
stationary®™ found in ORS 656.005(17), the Referee stated:

"In retrospect, further medical treatment,
in the form of removal of the stitch, would
have improved the claimant's condition. The
fact was that no doctor knew of the stitch
abscess festering in the claimant's knee on
March 25, 1985, All doctors agreed that the

claimant was medically stationary at that
time, but this does not alter the fact that

the claimant was not medically stationary
under the statutory definition."

In support of his reasoning, the Referee went on to cite and
discuss our decision in William Bunce, 33 Van Natta 546 (1981).

Just prior to the issuance of the Referee's order, we
expressly overruled the. Bunce case in Richard C. Pell, 38 Van
Natta 233 (1986) in light of the Court of Appeals' decision in
Alvarez v. GAB Business Services, 72 Or App 524 (1985). We have
interpreted Alvarez to preclude consideration of any subsequent
testimony, opinions or events in determining a claimant's
preclosure medical status. Richard B. Tattoo, 38 Van Natta 1255
(WCB Case Nos. 85-05487 & 85-10428; October 1, 1986); Ralph E.
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Moen, 37 Van Natta 1527, 1529 (1985); Robert E. Martell, 37 Van
Natta 1074, 1076 (1985). The Referee in this case clearly
considered the postclosure discovery of the abscessed stitch and
the testimony of claimant in deciding that the claim had been

. prematurely closed. This analysis was contrary to the court's
decision in Alvarez.

Claimant nonetheless argues that considering only the
preclosure evidence, her claim was improperly closed. We
disagree. Claimant had been declared medically stationary by her
treating orthopedist and by two independent medical examiners.
There were no contrary opinions. These physicians were aware of
the atrophy of claimant's left thigh and encouraged claimant to
continue exercising it, but they did not expect any material
improvement in claimant's medical condition from these exercises.
We conclude, therefore, that the claim was not closed
prematurely. See Richard B. Tattoo, supra, 38 Van Natta at 1257;
Maxine J. Evans, 34 Van Natta 1021, 1022 (1982).

ORDER

The Referee's Order on Reconsideration dated April 1,
1986 is reversed in part. That portion of the order that set
aside the Determination Order of June 3, 1986 as premature and
awarded claimant temporary disability compensation for the period
from March 26, 1985 through June 2, 1986 is reversed. The
remainder of the Referee's order is affirmed.

e ——

o SALLY A. KLINE, Applicant WCB CV-86004
Ann Kelley, Ass't. Attorney General October 14, 1986
Interim Order Dismissing Request
for Hearing

Pursuant to notice, an evidentiary hearing was scheduled
for 9:30 a.m. August 15, 1986 at Salem, Oregon. The applicant
failed to appear at the hearing and on August 19, 1986 an order
was 1issued requiring the applicant to show cause why the request
for review should not be dismissed as abandoned. The applicant
responded on August 26, 1986. The Department of Justice was given
an opportunity to state its position, which was done September 8,
1986. Being fully advised, in accordance with OAR 438-82-040(4),
it is:

ORDERED that good cause has been shown that the request
for review has not been abandoned;

IT IS FURTHER ORDERED that the request for an
evidentiary hearing is dismissed;

- IT IS FURTHER ORDERED that the Workers' Compensation
Board will proceed to review the decision of the Department of

Justice Crime Victim Compensation Program without a hearing under
the provisions of OAR 438-82-030(2); and,

‘ IT IS FURTHER ORDERED that the Department of Justice
shall be allowed 15 days from the date of this order to file its
written argument on the merits of the review.
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STEPHEN C. MARR, Claimant | WCB 84-02843
Steven C. Yates, Claimant's Attorney October 14, 1986
Daniel J. DeNorch, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.

The insurer requests review of those portions of Referee
Seymour's order that: (1) set aside its denial of claimant's claim
for chiropractic services; (2) awarded claimant 32 degrees for 10
percent unscheduled permanent partial disability for the low back;
and (3) awarded claimant's attorney a fee of $1,000 for services
at hearing. The insurer also moves that we dismiss claimant's
request for hearing from the outset for his alleged failure to show
cause why his request should not have been dismissed for delay.
Claimant cross-requests review of that portion of the order that
upheld the insurer's denial of claimant's claim for thermographic
services. Claimant also requests a greater attorney fee for
services at hearing. Claimant has submitted no brief on review.
The issues are whether claimant's request for hearing should have
been dismissed and, 1f not, medical services, extent of
unscheduled disability, and the Referee's award of attorney fees.

With regard to the insurer's motion to dismiss, we find
that a prior Referee, who initially issued an Order to Show Cause
and later withdrew it after receiving claimant's affidavit
explaining the reasons for his delay, did not abuse his discretion
by withdrawing his order. On the merits, we affirm that portion
of the Refereee's order that upheld the insurer's denial of
thermographic services. On the remaining issues, we reverse.

Claimant compensably injured his thoracic and lumbar
spine while employed at a food processing plant in October 1983.
He consulted an osteopath who recommended five days of treatment.
Claimant then changed physicians and began treating with
Dr. Buttler, a chiropractor. Claimant was released to return to
modified employment approximately two months later., He returned
to work for one day and was terminated for reasons unrelated to
his injury.

Dr. Bolin performed an independent chiropractic
evaluation in December 1983. He found claimant stationary and in
need of once-per-week palliative treatment only. Dr. Bolin
released claimant to return to regular work, with stooping and
heavy lifting restrictions.

Dr. Buttler disagreed with Dr. Bolin with regard to
claimant's stationary status. He also remained of the opinion
that claimant required chiropractic treatment on a basis greater
than once per week. To resolve the dispute, claimant was referred
to Dr. Hazel, who agreed with Dr. Bolin that claimant was in need
of no curative treatment and that he was capable of returning to
his regular job. The claim was thereafter closed by Determination
Order in February 1984 with an award of temporary total disability
only. Dr. Buttler continued treating claimant up to the time of
the hearing. '

On September 7, 1984 the insurer issued a denial of
chiropractic services in excess of two treatments per month.
Claimant was subsequently examined by Drs. Gatterman and Wei,
chiropractors, who reported that claimant remained stationary, had
no measureable impairment and was not in need of chiropractic
treatment. ' -1304-




Claimant is entitled to all reasonable medical services,
curative or palliative,:-s0 long as they are necessitated by the
compensable injury. ORS 656.245(1); West v. SAIF, 74 Or App 317
(1985); Wetzel v. Goodwin Bros., 50 Or App 101 (1981). It is
claimant's burden to prove the reasonableness and necessity of -
treatment. McGray v. SAIF, 24 Or App 1083 (1976).

The Workers' Compensation Department has promulgated a
rule indicating that the usual range of the utilization of medical
services does not exceed two visits per month after the initial 60
days. OAR 436-10-040(2)(a). The rule does not constitute an
arbitrary limitation of services, but is a quideline to be used
concerning requirements of accountability for the services
provided. Kemp v. Workers' Compensation Dept., 65 Or App 659
(1983), modified on other grounds, 67 Or App 270, rev den 297 Or
227 (1984). 1In determining what is reasonable and necessary, we
may consider the frequency of treatments. Thus, while we may find
that a claimant is entitled to receive some chiropractic
treatments, he may not expect to receive any number of treatments
without showing that the treaments are reasonable and necessary.
James v. Kemper Ins. Co., 81 Or App 80 (1986).

Claimant's treating chiropractor is Dr. Buttler. He has
indicated that claimant requires regular chiropractic treatment on
a basis of greater than two treatments per month.. We generally
defer to the treating doctor's opinion regarding medical services,
absent persuasive reasons not to do so. Weiland v. SAIF, 64 Or
App 810 (1983). We find from this record that claimant is
entitled to insurer-paid palliative treatment, but at a frequency
of one treatment per month. Although Dr. Buttler recommends more
frequent treatment, he stands alone in that opinion. The opinion
of four independent examiners is that claimant is either in need
of no treatment whatsoever, or that one treatment per month is
enough. The weight of the medical evidence, therefore, favors
palliative care on a reduced schedule. The insurer's denial of
excess chiropractic treatments will be reinstated.

The Referee awarded claimant 10 percent unscheduled
disability, apparently based largely on claimant's subjective
complaints of disabling pain. A claimant's subjective testimony
alone may be sufficient to sustain an award of permanent
disability. Garbutt v. SAIF, 297 Or 148 (1984). However, if we
find the testimony unpersuasive or insufficient to resolve
complicated medical issues, we are not bound by it; we may require
expert medical opinion to resolve the issue presented. Kassahn v.
Publishers Paper Co., 76 Or App 105 (1985}.

Given the medical record in this claim, we are
unpersuaded by claimant's testimony. The weight of the medical
evidence is that claimant suffers no permanent impairment, a
condition precedent to an award of permanent disability. See OAR
436-30-380. We find, therefore, that claimant is not entitled to
an award of unscheduled disability. The Referee's award shall be
reversed. The reversal obviates the need to discuss the Referee's
award of attorney fees for services at hearing.

ORDER

The Referee's order dated January 27, 1986 is reversed.
The insurer's denial is reinstated. The insurer's motion for the
dismissal of claimant's request for hearing is denied.

-1305-




DEL SEITZINGER, Applicant : WCB CV-86007
Ann Kelley, Ass't. Attorney General October 14, 1986
Order of Remand (Crime Victim
Compensation Act)

The applicant having requested review of the decision of
the Department of Justice Special Compensation Program, and the
Board having found pursuant to motion of the Department of Justice
that the issues raised by the applicant have not been reconsidered
by the Department under the provisions of ORS 147.145, it is hereby

ORDERED that, pursuant to OAR 438-82-020(1), this matter
is remanded to the Department of Justice Special Compensation
Program for reconsideration and the entry of an appropriate order.

IT IS FURTHER ORDERED that within 30 days of the entry
of an order on reconsideration by the Department, the applicant
shall notify the Board in writing whether he requests further
review by the Board.

|
CHARLEY E. FITE, Claimant WCB 85-13834
Churchill, et al., Claimant's Attorneys October 17, %986
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of Referee Michael Johnson's
order that upheld the insurer's denial of claimant's industrial
injury claim for an inguinal hernia. The issues are
compensability and penalties and attorney fees.

Claimant began working in the employer's food processing
plant on October 7, 1985. Claimant worked as a cauliflower
shredder from midnight to 7 a.m., seven days a week. The work
consisted of picking up heads of cauliflower weighing six to seven
pounds and placing them into a shredding machine.

On October 14, 1985, claimant began work at midnight.
The shear gate arm, which fed cauliflower from the belt into
claimant's bin, was broken and this forced claimant to have to
stretch and reach further than normal for the cauliflower heads.
At the time of the alleged injury, he shredded about 30 heads of
cauliflower per minute. At about 1 a.m. claimant began to feel a
stinging in his left groin. By 5 a.m. the stinging and burning
had gotten worse and claimant went to see the nurse. The nurse
called and made an appolntment for claimant to see Dr. Peterson, a
Salem internist, that morning.

, That same day, claimant went to Dr. Peterson's office.
Dr. Peterson was unavailable and claimant was examined by
Dr. Carney. Dr. Carney diagnosed claimant as having an "acute
left inguinal hernia" related to claimant's work. Dr. Carney
referred claimant to Dr. Moe for surgery. On October 24, 1985,
Dr. Moe performed surgery to repair the hernia. Claimant fully
recovered from surgery and testified that he felt "great".

Subsequently, at the employer's request, Dr. Peterson
inspected the work place and observed the shredding machine job
performed by claimant at the time of his injury. On October 28,
1985, Dr. Peterson wrote a report in which he stated that, based
on his observation of the job site, the Jjob could not have been
the "primary cause" of a hernia. The employer issued a denial of
claimant's claim on October 28, 1985.
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On December 16, 1985, Dr. Carney wrote a report stating
that by history the injury occurred at work and that by history
the hernia was not present before. Dr. Carney stated that there
was no prior history or examination to dispute claimant's history
that the injury occurred at work and he had to consider it a job
related injury. On December 17, 1985, Dr.. Moe wrote a report in
which he disagreed with Dr. Peterson's statement of October 28,
1985, Dr. Moe stated:

"This patient came to me with a definite history
of a work related onset of symptomatology

with a definite hernia. 1In my experience these
criteria are enough to establish the work
relationship to the hernia."

On January 7, 1986, claimant's attorney gave Dr. Moe a
description of claimant's Jjob prior to the onset of his hernia
symptoms. Based on that description, Dr. Moe agreed that it was
medically probable that claimant's work activity caused or
precipitated claimant's left hernia.

At hearing, claimant testified that before the incident
at work he never had any symptoms or pain in his left groin area.
He stated that he did have a prior hernia in 1980 on the right
side, but had experienced no difficulty since its repair that same
year. Prior to working in the food processing plant, claimant
worked in Alaska for half a day sweeping and shoveling concrete.
In the summer of 1984, claimant worked for several months
rebuilding pallets. He stated that while rebuilding pallets he
lJifted a maximum of 60 pounds.

Dr. Peterson testified at hearing that based on his
review of the medical records, observation of the claimant's work
site, and claimant's testimony that claimant suffered an indirect
left inguinal hernia. This finding led Dr. Peterson to conclude
that claimant's hernia was the result of a congenital defect and
not claimant's work activity of October 15, 1985. The hernia
condition is worsened by a person straining and forcing the hernia
mass through the congenitally made rupture. Dr. Peterson stated
that a Valsalva's manuever was not the only type of strain that
could move the hernia along, but even bending over to tie your
shoes could be sufficient to create the force necessary to worsen
the hernia condition.

Claimant has the burden of proving by a preponderance of
the evidence that there is a causal connection between the injury
and resultant disability. Gormley v. SAIF, 52 Or App 1055 (1981).
Generally, causation will not be inferred solely from a temporal
connection. However, evidence of such a connection is probative.
See Bradshaw v. SAIF, 69 Or App 587 (1984). Claimant does not have
to establish the specific instant of work related trauma that
results in disability. See Valtinson v. SAIF, 56 Or App 184 (1982).

On de novo review we find that claimant had a
pre-existing congenital defect which caused him to suffer an
indirect left inguinal hernia. No time frame was established as
to when the hernia might have begun. Dr. Peterson testified that
a person could go a long time with an indirect inguinal hernia
before it became acute. <Claimant credibly testified that he had
no symptoms in his left groin prior to his working on the morning
of October 15, 1985. Dr. Peterson testified that dynamics other
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than Valsalva's maneuvers could worsen the hernia by pushing the
hernia mass through the opening and moving it along the inguinal
canal. This theory is consistent with the opinions of Dr. Carney
and Dr. Moe that claimant's hernia is work related. Further, such
a worsening 1s consistent with claimant's increasing complaints of
pain over the course of his work. Claimant has established both a
temporal relationship between his injury and resulting diability
as well as the mechanism by which his work worsened the condition.
Claimant has proven by a preponderance of the evidence that the
symptoms he experienced on Ocober 15, 1985 are work related.

Having established that at least a portion of claimant's
injury is work related it is necessary to determine if the
underlying pre-existing hernia is compensable. In order to
establish the correct legal standard, we must first determine if
claimant suffered an accidental injury or occupational disease.

In James v. SAIF, 290 Or 343, 348 (1981), the court
distinguished between an injury and an occupational disease
stating:

"What set[s] occupational diseases apart
from accidental injuries [is] both the fact
that they can [not] honestly be said to be
unexpected, since they [are] recognized as
an inherent hazard of continued exposure to
conditions of the particular employment,
and the fact that they [are] gradual rather
than sudden in onset." (quoting 1B Larson,
Workmen's Compensation Law, Sec. 41.31
(1973)).

Further, the court has held that "sudden onset" does not
necessarily mean instantanecus. Valtinson v. SAIF, supra.

At hearing claimant testified that he had worked at
occupations more strenuous that at the food processing plant. The
injury was unexpected as claimant had never experienced symptoms
prior to the morning of October 15, 1985. The injury was sudden
as it affected claimant in only a matter of hours. We conclude
that claimant's hernia of October 15, 1985 was an accidental
injury.

Having established that he suffered an injury, claimant
has the burden of establishing that his injury materially worsened
his underlying hernia condition. Jameson v. SAIF, 63 Or App 553
(1983). Dr. Peterson testified mechanics other than Valsalva's
maneuvers could force the hernia mass down the inguinal canal and
worsen the condition. We find that claimant's work activities
were a material contributing cause of the worsening of his hernia
condition. Claimant's hernia condition is compensable.

The insurer's denial was based on the report of
Dr. Peterson after he had reviewed claimant's work activities. We
conclude the denial was not unreasonable. Therefore, penalties
and attorney fees are not appropriate.

Further, we find this case to have been of average
difficulty with an ordinary likelihood of success on the
compensability issue. A reasonable attorney fee is therefore
awarded.
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ORDER

The Referee's order dated March 5,1986 is reversed. The
insurer's denial dated October 2§, 1985 is set aside and the claim
is remanded to the insurer for processing according to law. For
overturning the denial, claimant's attorney is awarded a reasonable
attorney fee of $1,300 for services at hearing and $550 for

services on Board review. Both fees shall be paid by the insurer.
T ——

| LEON A. McDANIEL, Claimant WCB 85-10712
Welch, et al., Claimant's Attorneys October 17, 1986
Robert, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The insurer requests review of Referee Leahy's order
that: (1) upheld the Determination Order insofar as it found
claimant to have been medically stationary on April 11, 1985; and
(2) awarded claimant 32 degrees for 10 percent unscheduled
permanent partial disability for the low back, whereas the
Determination Order awardea 16 degrees for five percent. The
lssues are whether claimant was medically stationary before
April 11, 1985 and extent of unscheduled disability.

On the issue of extent of disability we affirm the
Referee's order. We find, however, that claimant was medically
stationary before April 11, 1985. We therefore modify the
Referee's order with regard to claimant's medically stationary
date.

Claimant initially injured his low back in Washington
state in 1978. The injury necessitated a laminectomy and claimant
received a ten percent award pursuant to Washington's workers'
compensation law. Claimant later moved to Oregon where his
various employments caused recurrences of back pain. He became
employed as a dgeneral merchandise assistant by the present
employer in September 1984. On December 4, 1984 he experienced a
marked increase in lumbar pain while lifting a 30-pound box of
merchandise. Dr. Stiger, an osteopath, ultimately became the
treating physician.

Dr. Stiger suspected a recurrent disk extrusion and
referred claimant to Orthopaedic Consultants for a surgical
consultation. On March 12, 1985 the Consultants reported that
claimant was medically stationary with no change in functional
impairment. The insurer asked Dr. Stiger to comment on the
Consultant's report. He stated:

"For the most part, I agree with their

recommendations except for the fact

that . . . they state 'he is medically

stationary, there is no indication for any

further surgery or diagnostic procedure.

There has been no change in the functional

impairment in the function of his back since

his claim was last closed.'

"This last sentence is the one with which I
most disagree . . . Clearly his situation
has changed and clearly he is in much worse
shape now that he was prior to his injury of
December 4, 1984. _1309-




"I do agree that further treatment at this
time is probably going to be nonproductive.
For this reason I think that it is realistic
to state that he is medically stationary."

The Evaluation Division apparently interpreted
Dr. Stiger's report to indicate that claimant was not stationary
until April 11, 1985, the date of the report. The Referee noted
an ambiguity in Dr. Stiger's report, i.e., that while he agreed
with the Consultants' findings "for the most part," he disagreed
with at least a portion of their statement regarding claimant's
permanent impairment and/or stationary status. The Referee held
that because there was an ambiguity and the insurer did not
request clarification from Dr. Stiger, the stationary date
included in the Determination Order would not be disturbed.

While we agree that Dr. Stiger's report is somewhat
unclear, we find that his disagreement with the Orthopaedic
Consultants involved only their interpretation of claimant's
functional impairment. Dr. Stiger specifically concurred with
most of the Consultants' findings. ke specifically disagreed with
the impairment finding. He said nothing definitive about the
other two. He ultimately concluded that claimant was medically
stationary. Thus, it appears from the context of Dr. Stiger's
report that he disagreed with the Consultants only with regard to
claimant's functional impairment. That Dr. Stiger's report
happened to issue on April 11, 1985 does not mean that he felt
claimant was not stationary until that time. The Referee's order
will be modified.

ORDER

The Referee's order dated February 5, 1986 is modified
in part and affirmed in part. That portion of the order that
affirmed the Determination Order insofar as it found claimant's
medically stationary date to be April 11, 1985 is modified.
Claimant is hereby found to have been medically stationary on
March 12, 1985, The remainder of the Referee's order is
affirmed. Claimant's attorney is awarded a fee of $500 for
services on Board review.

]

The Beneficiary of WCB 83-09373
PAUL D. RASMUSSEN (Deceased), Claimant October 17, 1986
Malagon & Moore, Attorneys Order on Reconsideration

SAIF Corp Legal, Defense Attorney

Pursuant to the mandate of the Court of Appeals in
Rasmussen v. SAIF, 79 Or App 527 (1986), we issued our Order on
Remand awarding claimant compensation for permanent total
disability effective November 15, 1982 and ordering claimant's
beneficiaries' claim for survivor's benefits accepted. The SAIF
Corporation has requested that we authorize it to offset payments
of compensation for temporary total and permanent partial
disability made subsequent to November 15, 1982. The Order on
Remand dated September 19, 1986 is withdrawn for reconsideration.

On reconsideration, we grant SAIF's request for
authorization to offset payments of temporary total and permanent
partial disability compensation made subsequent to November 15,
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1982 against the award for permanent total disability. Pacific
Motor Trucking Co. v. Yeager, 64 Or App 28, 32 (1983); Donald W.
Wilkinson, 37 Van Natta 927 (1985). As modified, our Order on
Remand dated September 19, 1986 is republished effective this date.

IT IS SO ORDERED.

————————————————————

GAYLON E. FISH, Claimant ' - WCB 85-08029
Evohl Malagon, Claimant's Attorney October 22, 1986
SAIF Corp Legal, Defense Attorney Order on Review

"Reviewed by Board Members Ferris and Lewis.

The SAIF Corporation requests review of those portions
of Referee Holtan's order which: (1) awarded temporary total
disability compensation from June 8 through July 24, 1985 during a
period of suspension of benefits approved by the director of the
Callahan Center; (2) awarded a penalty and attorney fees for
improper submission of the claim for closure; and (3) awarded a
penalty and attorney fees for unreasonable delay of correction of
claimant's temporary total disability rate. The issues on review
are temporary total disability compensation, suspension of
benefits, and penalties and attorney fees.

On the issue of penalties and attorney fees for
unreasonable delay of correction of claimant's temporary total
disability rate, the Board affirms the order of the Referee. See
ORS 656.382(1).

Claimant injured his low back in November 1982, He
received a chymopapain injection without lasting benefit. In 1985
claimant was referred to a pain center. The pain center accepted
him for treatment on the condition that he not use alcohol.
Claimant was perceived to be under the influence of alcohol which
interfered with the treatment and rehabilitation process. On
June 7, 1985 claimant was suspended from the pain center program.
On June 12, 1985 the administrator of the Callahan Center approved
termination of temporary total disability compensation benefits
for failure to participate in a rehabilitation program. On
June 17, 1985 the medical director of the pain center reported
that claimant was medically stationary regarding his work related
injury. On July 24, 1985 the treating doctor agreed that claimant
was medically stationary. .

For the reasons explained in Connell R. Cambron, 38 Van
Natta 927 (1986) the Board finds that termination of claimant's
benefits by the authorization of the Callahan Center administrator
was correct. In this case, as in Cambron, the Referee found that
the authorization to suspend compensation did not satisfy the
requirements of former OAR 438-54-284 because it did not cite the
enabling statute or rule. As we found in Cambron the
administrator's letter contained a sufficient reference to the
enabling statute and administrative rule to satisfy the technical
requirements of OAR 438-54-284., Therefore, the Referee's order
shall be reversed on the issue of the validity of the suspension
of benefits.

The remaining issue is the penalty and attorney fees for
submitting the claim to the Evaluation Division of the Workers'
Compensation Department for publication of a Determination Order.
The Referee found that SAIF had submitted the claim for closure
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before either the opinion of the treating doctor was obtained or

the passing of 60 days from the administrative approval of the
suspension of benefits.

The Board finds that the treating doctor's opinion was
merely confirmatory. The preponderance of the evidence at the
time the insurer sought the Determination Order was that claimant
was medically stationary. That conclusion was unaffected by
subseguent opinions. Consequently, with regard to the issue
whether claimant was medically stationary, SAIF's action was
proper at the time it sought the closure. See Martin v. SAIF, 77
Or App 640, 641 rev. den., 301 Or 240 (1986). Therefore, no

penalties and attorney fees should be assessed on the basis of
whether claimant was medically stationary.

At the time SAIF applied for the Determination Order,
claimant was not in a program of vocational rehabilitation and he
was medically stationary. The provisions of ORS 656.268(5) were
satisfiea. Publication of the Determination Order did not
terminate claimant's entitlement to vocational rehabilitation.
Resumption of vocational assistance could be accomplished without
having to set aside the Determination Order if in fact claimant
sought additional assistance. Claimant's right to request
reconsideration or a hearing regarding the issue of the suspension
. of benefits for non-participation in the rehabilitation program
was not compromised by the publication of the Determination
Order. In addition we find no authority to penalize an insurer
for applying for a Determination Order during the period of
claimant's right to request a hearing. Therefore, because
claimant was not enrolled in a vocational assistance program and
was medically stationary, it was not unreasonable for SAIF to
apply for a Determination Order. <Consequently, that portion of
the Referee's order which assessed a penalty and attorney fees for
improper application for a Determination Order shall be reversed.

ORDER

The Referee's order dated November 27, 1985 is reversed
in part and affirmed in part. That portion of the order which
awarded temporary total disability compensation from June 8
through July 24, 1985 is reversed and the suspension of benefits
approved by the director of the Callahan Center is reinstated.
That portion of the order which awarded a penalty and attorney
fees based on the temporary disability compensation awarded for
the period from June 8 through July 24, 1985 for improperly
requesting claim closure is reversed. The Determination Order
dated August 1, 1985 is affirmed without modification. The

remainder of the order is affirmed.
. e S—

PATRICK J. HAVICE, Claimant WCB 83-08177 & 83-08027
David C. Force, Claimant's Attorney October 22, 1986
SAIF Corp Legal, Defense Attorney Order on Remand

This matter is before the Board on remand from the Court
of Appeals. Havice v. SAIF, 80 Or App 448 (1986). The court has.
mandated that the SAIF Corporation accept claimant's claim for
aggravation of his industrial injury. Accordingly, SAIF's denial
dated August 17, 1983 is set aside and this matter is remanded to ‘
SAIF for acceptance and payment of compensation according to law.

IT IS SO ORDERED.
————————————
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ALEXANDER M. JOHNSON, Claimant WCB 85-02859
Jack Ofelt, Jr., Claimant's Attorney October 22, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Ferris.

Claimant regquests review of those portions of Referee
Galton's order that upheld the SAIF Corporation's denial of
claimant's claim for aggravation of his low back condition and
awarded "interim" compensation for the period from December 7,
1984 to January 3, 1985. The issues are aggravation and interim
compensation.

Claimant compensably injured his low back in November
1980 when the step ladder on which he was climbing collapsed and
he fell backwards onto the ground. Claimant was treated
conservatively and his claim was closed by Determination Order in
September 1981 with no award of permanent partial disability.
Claimant was subsequently awarded a total of 35 percent
unscheduled permanent partial disability in two stipulations.
After these events, claimant moved to Texas. According to the
medical record, claimant did not find employment. Claimant
testified at the hearing that he worked several months at various
jobs after arriving in Texas. Based upon his observation of
claimant's "attitude, appearance and demeanor" at the hearing, the
Referee expressly found claimant neither credible nor reliable as
a witness. We accept the Referee's credibility finding. On our
de novo review of the record, we find that claimant did not return
to work after moving to Texas and that his failure to return to
work was not causally related to his industrial injury.

By letter dated September 20, 1984 claimant wrote SAIF
requesting authorization to visit a doctor and stating that
"urgent treatment" was needed. SAIF authorized claimant to see
Dr. Mayer, an orthopedist, for evaluation purposes only.

Dr. Mayer found claimant "severely depressed” and arranged for
claimant to be further evaluated in anticipation of entering the
"PRIDE" program. The nature of this program is not fully
disclosed in the record but it appears to center around physical
rehabilitation, pain control and psychiatric counseling. While
awaiting SAIF's authorization for claimant to participate in the
program, Dr. Mayer authorized time loss from October 17, 1984
through January 3, 1985. In a letter to claimant's attorney dated
December 1, 1984 Dr. Mayer stated that claimant continued to be
medically stationary with regard to his industrial injury and that
there was no need to reopen his claim. SAIF paid time loss from
October 17 through December 7, 1984 and then stopped making such
payments.

Sometime shortly after January 1, 1985, SAIF authorized
claimant's enrollment in the PRIDE program. In his chart note
dated January 3, 1965 and a letter dated January 10, 1985,

Dr. Mayer ultimately concluded that claimant was not interested in
participating in the PRIDE program but only in getting his claim
reopened and "document[ing] his disability."

By letter dated March 3, 1985 claimant requested a
hearing on the issue of aggravation. By letter dated March 19,
1985 SAIF informed claimant that it had paid time loss while
claimant was being evaluated for the PRIDE program but had not
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reopenea his claim because there was no indication of a'worsening
ot his condition or that he was anything other than medically
stationary.

Based upon his credibility finding and the medical

record, the Referee upheld SAIF's aggravation denial. He ordered
SAIF to pay claimant time loss, however, in the form of interim

compensation for the period from December 7, 1984 through January
3, 1985 as authorized by Dr. Mayer and awarded penalties and
attorney fees in connection with this unpaid compensation.

We affirm that portion of the order that upheld the
aggravation denial. We reverse those portions of the order that
awarded claimant additional interim compensation, penalties and
attorney fees. Although we agree that claimant's request for
"urgent medical treatment" constituted an aggravation claim,
claimant had not returned to work since the date of his industrial
accident for reasons unrelated to his injury and thus did not
satisfy the "leaves work" requirement of ORS 656.210(3). See
Cutright v. Weyerhaeuser Co., 299 Or 290, 300 (1985); Bono v.
SAIF, 298 Or 405, 410 (1984). Interim compensation was not due,
therefore, Miller v.SAIF, 78 Or App 158, 160 n.2 (1986), and any
time loss payments made by SAIF were gratuitous. Termination of
gratuitous payments does not give rise to penalties or attorney
fees. See Theresa L. Welch, 36 Van Natta 1724, 1725 (1984).

ORDER

The Referee's order dated December 10, 1985 is reversed
in part. Those portions of the order that awarded claimant
interim compensation for the period from December 7, 1984 through

January 3, 1985, and assessed penalties and attorney fees are . |
reversed. The remainder of the order is affirmed.

S o S O S S

CHARLES R. McDONALD, Claimant WCB 80-10662

Peter 0. Hansen, Claimant's Attorney October 22, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and McMurdo.

The SAIF Corporation requests review of those portions
of Referee St. Martin's order that: (1) set aside its denial of
claimant's occupational disease claim for myocardial infarction
and its sequelae; and (2) awarded claimant's attorney a fee of
$4,000 for services at hearing. SAIF also protests the Referee's
refusal to allow a physician to testify upon a continuance of the
hearing and his refusal to hold the record open for the
physician's deposition. Claimant cross-requests review, seeking
additional "interim" compensation and penalties and attorney fees
tor SAIF's alleged failure to pay that compensation. Claimant
also seeks a greater award of attorney fees for prevailing on the
denied claim at hearing. The issues are compensability, the award

of attorney fees at hearing, "interim" compensation and penalties
and attorney fees.

We affirm those portions of the Referee's order
regarding compensability and the award of attorney fees at
hearing. The Referee did not address the "interim" compensation
issue. By virtue of the underlying claim's compensability,
claimant is entitled to temporary total disability compensation
beginning November 16, 1979, the date of his compensable heart
attack. The remaining issue is whether SAIF should be penalized
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for failure to commence compensation within 14 days of claimant's
heart attack. We find that the employer did not have sufficient
notice or knowledge of claimant's claim to reguire claim
processing until the time it was formally filed. Penalties and
attorney fees, therefore, are not appropriate.

Claimant's heart attack occurred on November 16, 1979,
His acting supervisor had been aware that claimant was operating
under Jjob-related stress for some time prior to the attack. The
supervisor had noticed physical changes in claimant suggestive of
stress-related illness. The supervisor testified, however, that
‘when claimant's attack occurred off the job, it did not occur to
the supervisor that it might be work-related. <Claimant did not
file a written notice of claim until July 23, 1980. SAIF issued
its denial on November 26, 1980. No compensation was pald during
the interim. .

Claimant alleges that because his supervisor was aware
of his stress and its effects before the compensable attack
occurred, the employer effectively had notice or knowledge of a
claim on the day of ‘the attack. ORS 656.262(4) requires the
employer to begin paying compensation within 14 days after the
date it receives notice or knowledge of claimant's claim. Failure
to commence payment in a timely manner may be deemed unreasonable,
thereby subjecting the employer or insurer to penalties and
attorney fees. ORS 656.262(10).

Clearly, the present employer had notice of an injury
sufficient to prevent the claim from being barred as untimely.
Baldwin v. Thatcher Construction, 49 Or App 421, 425 (1980);
Summit v. Weyerhaeuser Co., 25 Or App 851, 857 (1976). However,
knowledge of an injury does not necessarily equate with knowledge
that the injury may result in a claim for compensation. See e.9g.,
Henry L. Mischel, 38 Van Natta 1274 (WCB Case No. 82-10262,

October 3, 1986). In Mischel we neld that in order for a claimant
to trigger an employer's claims processing obligation, he or she
must provide a form of notice or knowledge that would apprise a
reasonable employer or worker that a potential claim for
compensation exists.

As previously noted, the present employer was aware that
claimant had been having work-related physical problems prior to
his heart attack. We find it reasonable, however, that the
employer assumed the heart attack was not compensable, given that
it occurred off the job. For us to find the employer's conduct
unreasonable, we would have to assume that he was aware of the
legal principle that off-the-job heart attacks may be
compensable. We would also have to assume that he was aware of
the possible medical connection between stress and myocardial
infarction. Each assumption would hold the employer to a standard
higher than that normally imposed on a layman.

We find that claimant's employer was not aware of a
potentially compensable claim until the day claimant submitted a
written claim for compensation. Having no knowledge of the claim
on the date of the compensable incident, the employer did not act
unreasonably when it failed to process the claim within 14 days of
the compensable event. Claimant's request for penalties and
attorney fees is, therefore, denied.
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ORDER

The Referee's order dated January 31, 1984 is affirmed
insofar as it sets aside the SAIF Corporation's denial of
claimant's claim for myocardial infarction and its sequelae and
awards claimant a SAIF-paid attorney fee of $4,000 for services at
hearing. Claimant is awarded an attorney fee of $850 for
defending the compensability issue on Board review. The attorney
fee shall be paid by the SAIF Corporation.

FRANCIS G. SHAW, Claimant WCB 83-04250
Ro1l, et al., Claimant's Attorneys October 22, 1986
‘MacDonald, et al., Defense Attorneys Order on Remand

This case is before the Board on remand from the Court
of Appeals. Shaw v. SAIF, 78 Or App 558 (1986). We are mandated
to determine a reasonable attorney fee for services provided by
claimant's attorney at the Board and Court of Appeals levels. We
determine that a reasonable attorney fee in this matter is 25
percent of the compensation granted by the Court of Appeals, not
to exceed $850.

IT IS SO ORDERED.

VLASSIOS DAMIS, Claimant WCB 85-06061
Pozzi, et al., Claimant's Attorneys October 27, 1986
Tooze, Marshall, et al., Defense Attorneys Order on Review

Reviewed by Board Members Ferris and McMurdo.

The insurer requests review of Referee Fink's order that
set aside its denial of injuries suffered when claimant fell down
while at work. The issue on review is compensability.

Claimant was a warehouseman. He was in the employer's
warehouse working alone on February 5, 1985. He was filling
orders for shipment to the employer's retail stores when he
suddenly fell and struck his head, losing consciousness. Other
employes discovered him lying on the floor and summoned
assistance. Claimant does not remember falling nor what he was
doing immediately before he fell.

Subsequent medical testing revealed no cause for the
fall. Many possible causes were consiaered and some were ruled
out, but several possible idiopathic causes were not ruled out.
No detinite cause of the fall was found.

In Phil A. Livesley Co. v. Russ, 296 Or 25 (1983) the
court stated that if a worker suffers a truly unexplained fall
while at work and he proves that idiopathic causes did not cause
the fall, then the claim is compensable. However, if the evidence
does not eliminate idiopathic causes, then the claim will fail
because claimant has not proven that the cause of the fall was not
idiopathic.

Dr. Reinhart testified at the hearing that idiopathic
causes for claimant's fall were not eliminated as probable causes
of the fall. Dr. Wells opined by letter that a slip or fall were
as likely causes of claimant's fall as some unidentified
idiopathic cause. Dr. Grewe felt that he had to assume that
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claimant must have "slipped, stumbled or something of the sort"”
because the medical tests did not reveal the true cause of the
fall. The Board is persuaded by the opinions of Drs. Reinhart and

Wells that claimant's fall was as likely caused by some
unidentified idiopathic cause as it was by some work-related
cause. Dr. Grewe's opinion is flawed by the necessity to assume
facts which are not supported by evidence and therefore the Board
finds his opinion is not persuasive. Consequently, claimant
failed his burden of proving that his fall was not caused by some
idiopathic factor and the claim should be denied.

ORDER
The Referee's order dated February 11, 1986 is

reversed. The insurer's denial dated April 2, 1985 is reinstated

and affirmed.

WILLARD R. WHITNEY,.Claimant ~ WCB 85-05029

Brasch & Messoline, Claimant's Attorneys October 27, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Ferris.

Claimant requests review of Referee Brown's order which
upheld the SAIF Corporation's denial of his occupational disease
claim for bilateral carpal tunnel syndrome. On review, claimant
contends that his condition is compensable.

With his appellant's brief claimant has enclosed two
additional medical opinions. These opinions are from physicians
who have previously offered opinions concerning claimant's
condition. These prior opinions are already in the record. We
treat claimant's submission as a motion to remand for the taking
of further evidence.

We deny the motion for remand. After conducting our de
novo review, we find that the record has not been "improperly,
incompletely or otherwise insufficiently developed." ORS
656.295(5). Moreover, it has not been shown that this evidence
was unobtainable with due diligence before the hearing. Delfina
P. Lopez, 37 Van Natta 164, 170 (1985).

Following our review of the medical and lay evidence,
which includes claimant's completely credible testimony, we are
neither persuaded that claimant's work activities were the major
contributing cause of his bilateral carpal tunnel syndrome nor its
worsening. Accordingly, the Referee's order is affirmed.

ORDER

The Referee's order dated February 27, 1986 is affirmed.
T e e )
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ERNIE E. NAZARIO, Claimant Own Motion 86-0334M

Pozzi, et al., Claimant's Attorneys October 28, 1986
Bottini, et al., Defense Attorneys Own Motion Order '
On August 7, 1986 the Board issued an Own Motion Order

whereby all relief requested by claimant was denied. Claimant
asked that the Board abate its order and reconsider his
entitlement to temporary total disability and permanent partial
disability compensation. The Board abated its order on August 28,
1986 and directed the insurer to provide claimant and the Board
with copies of the cancelled checks for the period May 20, 1985
through June 21, 1985. The claimant was also allowed the
opportunity to oraer a copy of the hearing transcript to aid the

Board in its consideration of the extent of claimant's permanent
disability.

After some research, it was discovered claimant never
did receive the two time loss checks allegedly mailed by the
insurer. Those have again been sent to claimant by the insurer.
Claimant's attorney asks for a carrier-paid fee for the efforts he
expended to resolve this issue. We must deny this request. Our
rules do not provide for a carrier-paid fee in own motion cases.

Claimant also seeks an award for permanent partial
disability, having received no award to date. The medical
evidence simply does not support an -award. Claimant's testimony
at hearing shows that his compensable condition has not worsened
since the last closure of his claim. The limitations he complains
of currently were also present several years ago. .

Claimant is hereby granted compensation for temporary
total disability from May 20, 1985 through June 21, 1985, which
amount has already been paid by the insurer. Claimant's attorney
is granted as a reasonable fee an amount equal to 25 percent of
the above compensation, payable out of said compensation.

IT IS SO ORDERED.

JAMES G. ADAMS, Claimant WCB 86-08747, 85-15626, 86-01876
Peter 0. Hansen, Claimant's Attorney & 86-08746

Moscato & Byerly, Defense Attorneys October 29, 1986

Rankin, et al., Defense Attorneys Order Denying Motion to Dismiss

Roberts, et al., Defense Attorneys
Dary]]»E. Klein, Defense Attorney

United Pacific Insurance requests that we dismiss the
pending request for review as to it on the ground that it was
dismissed as a party by stipulation at the hearing. We conclude
that although the Referee's order does dismiss the request for
hearing against United Pacific based upon the stipulation of the
parties, United Pacific must remain a "party" to Board review,
although it may elect to be a nominal party. See Zurich Ins. Co. V.
Diversified Risk Management, 300 Or 47, 51 (1985). The motion to
dismiss the request for review as to United Pacific is denied. .

IT IS SO ORDERED.
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GLENN T. CALAWA, Claimant , WCB 85-10308
Galton, et al., Claimant's Attorneys Order on Reconsideration
Cummins, et al., Defense Attorneys October 29, 1986

The Board has received the insurer's motion for
abatement and reconsideration of our Order on Review dated
October 1, 1986.

The motion for reconsideration is granted and our
previous order is withdrawn for reconsideration.

Claimant suffered a compensable injury to his back on
October 19, 1983. On August 22, 1985, claimant's attorney sent a
letter to the insurer along with a medical report alleging an
aggravation as of August 1, 1985. A denial of that aggravation
claim was issued on October 22, 1985. The denial of claimant's
aggravation claim was set aside pursuant to hearing and an order
dated January 10, 1986. The insurer moved the Referee to abate
the January 10, 1986 order and reopen the hearing for additional

evidence consisting of a medical report. The Referee denied the
motion on February 4, 1986. The Referee's order was affirmed by
the Board on October 1, 1986.

The insurer requests that the Board remand this case to
the Referee on.the basis of new evidence. Subsequent to hearing
claimant had a myelogram performed which led to a lumbar
laminectomy on May 16, 1986. The laminectomy revealed that
claimant had a bilateral herniated disc, worse on the left than
the right. The insurer's new evidence consists of a report from
Dr. Puziss dated August 5, 1986 which summarized the treatment
claimant had received and stated, "I believe that the patient in
all probability had returned to his pre 10/19/83 injury status
based upon his testimony and evaluation of medical records."

Dr. Puziss' review included claimant's recent surgery and
diagnosis of a bilateral herniated disc. The insurer also
included a second report from Dr. Kam, a neurosurgeon, dated
September 26, 1986 which agreed with Dr. Puziss' report. None of
the surgical reports were provided.

We may remand to the Referee if we find that the record
has been "improperly, incompletely or otherwise insufficiently
developed."™ ORS 656.295(5). Generally, where claimant has never
received a satisfactory explanation for a chronic condition, the
record may be reopened for objective evidence that does explain or
clarify claimant's condition. Egge v. Nu-Steel, 57 Or App 327,
rev den 293 Or 456 (1982); Thomas C. West, 38 Van Natta 855
(1986); Edith Grimshaw, 36 Van Natta 63 (1984). To merit remand,
the newly discovered evidence must not have been obtainable with
due diligence before the hearing. Egge, supra; Delfina Lopez, 37
Van Natta 164, 170 (1985). Further, it must be shown that the
newly discovered evidence is material to the issue litigated.
Id.; See also Armstrong v. SAIF, 67 Or App 498 (1984).

The only new evidence which should be considered is the
subsequent diagnosis of claimant's herniated disc. Dr. Puziss'
report is based upon his review of the medical record, and
claimant's testimony. Dr Puziss noted that at the time of his
last examination, claimant had:

"No evidence whatsoever, of any disc

herniation problems, sciatica or

radiculitis. His only pain was located
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directly in the lower back. Therefore, all
problems of herniated disc had to have
occurred subsequent to that examination.
Since the patient did not require medical
treatment for his back, it seemed very
clear to me that the patient only required
back treatment and herniated his disc
subsequent to the automobile accident of
1-10-85.

Dr. Puziss' report is predicated on claimant's symptoms at the
time of his last examination in April of 1984 as compared to his
symptoms atter January 10, 1985.

The record indicates that claimant began to have low
back complaints in early 1985. These complaints led to a CT scan
performed on May 30, 1985 which showed a possible bulging at the
L4-5 disc. Dr. Atkinson's report of August 1, 1985 noted that
claimant had recurrent pain in his low back and right leg. On
September 5, 1985, claimant was scheduled for in-patient bed rest
and a myelogram if his pain not remit. All of this information
regarding claimant's condition was available prior to the
November 15, 1985 hearing and the December 13, 1985 closing
arguments. Notably, Dr. Puziss' last report in the record is
dated May 4, 1984.

Our review of Dr. Puziss' report indicates that the
actual diagnosis of a herniated disc had little to do with his
opinion regarding the etiology of claimant's complaints. The
report refers to claimant's complaints in April of 1984 as opposed
to after January of 1985. These complaints were present prior to
the actual hearing. We do not conclude that Dr. Puziss' opinion
would have been different without the subsequent diagnosis of
claimant's herniated disc. The diagnosis of a herniated disc did
not alter a previous opinion or create a new opinion regarding
claimant's aggravation claim. Dr. Puziss' opinion and report
could have been obtained prior to the November 15, 1985 hearing
and cannot now be the basis for remand.

Dr. Kam's report is even less convincing. Dr. Kam does
not even mention claimant's herniated disc, but noted that
Dr. Puziss' report, "An excellent review of reports submitted to
Dr. Puziss". Dr. Kam further stated that, "[I]Jf these records
provided Dr. Puziss for review did indicate back problems
following the motor vehicle accident, patient's back- problem
would then be more likely due to that motor vehicle accident in
January of 1985 as he has summarized."™ Dr. Kam, like Dr. Puziss,
is relying on information available prior to hearing upon which to
reach his opinion. With due diligence these reports could have
been obtained prior to hearing.

The worker's compensation system requires not only
promptness, but also finality in the decision making process. See
Compton v. Weyerhaeuser Co., 301 Or 641, 649 (1986).

ORDER

The insurer's request for reconsideration is dgranted.
The insurer's request for remand is denied. The Board's order
dated October 1, 1986 is adhered to in its entirety and
republished, effective this date.

e ——————————ee— /D ™ 1

-1320-




DAVID L. FLEMING, Claimant . WCB 85-09300
Evoh1l F. Malagon, Claimant's Attorney October 29, 1986
SAIF Corp Legal, Defense Attorney Order on Reconsideration

Claimant requests abatement and reconsideration of the
Board's Order on Reconsideration dated October 8, 1986. Claimant
requests remand of the case to the Bearings Division for a hearing
on the issue of the extent of claimant's unscheduled permanent
partial disability. Claimant desires the remand because "the
referee made no findings in that regard.”

~Among the five issues at the hearing were the
compensability of claimant's low back condition and the extent of
.claimant's permanent disability. At the hearing there was
testimony which was relevant and material on the issue of the
extent of claimant's permanent impairment and disability related
to accepted and denied portions of the claim. Relevant and
material documentary evidence on the issue of extent of permanent
disability was also contained in the record.

The Referee concluded that claimant's low back condition
was compensable and consequently that the Determination Order
closed the claim prematurely. The Board reversed the Referee's
finding of compensability of the low back condition. SAIF
requested reconsideration of the Board's order and reinstatement
of the Determination Order as the natural consequence of finding
the low back injury not compensable. The order which granted
SAIF's request is the Order on Reconsideration which claimant
seeks to have modified.

Claimant's argument is without merit. A finding or
order by a Referee on the issue of the extent of claimant's
permanent disability is not a prerequisite to Board review of that
issue. On this record there was a Determination Order which
awarded compensation for permanent disability. The award was
contested at the hearing. There is sufficient evidence in the
record upon which to determine the extent of claimant's permanent
disability related to his compensable injuries. The Board is
authorized to make such disposition of the case as it deems
appropriate. Destael v. Nicolai Co., 80 Or App 596 (1986); Marco
Aguiar, 38 Van Natta 413 (1986).

Claimant's requests are denied. The Board's Order on
Reconsideration dated October 8, 1986 is not abated, stayed,
withdrawn, or otherwise modified. Appeal rights continue to run
from the date of the Order on Reconsideration dated October 8,
1986. See International Paper Co. v. Wright, 80 Or App 444 (1986)

IT IS SO ORDERED.
e —————————————eae—

NANCY A. FOWLER, Claimant WCB 85-01218 & 85-04293
Gatti & Gatti, Claimant's Attorneys October 29, 1986
SAIF Corp Legal, Defense Attorney . Order on Reconsideration

Schwabe, et al., Defense Attorneys

Claimant has requested reconsideration of the Board's
Order on Review dated October 10, 1986 to the extent that the
order failed to provide for an attorney fee at the hearing level.
The request is allowed and our previous order is withdrawn for
reconsideration. After reconsideration, we conclude that
claimant's attorney is entitled to a fee since compensability was
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at issue at the hearing. We thus amend our previous order to
allow claimant's attorney a reasonable fee of $1,400 for services
at the hearing, to be paid by the SAIF Corporation. As amended,
the Board adheres to and republishes it previous order, effective

this date.

IT IS SO ORDERED.
——————————————————————

- CATHIE R. JubD, Claimant WCB 85-05063
Welch, Bruun & Green, Claimant's Attorneys October 29, 1986
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

The self-insured employer requests review of Referee
Lipton's order which set aside its denial of claimant's
nondisabling low back injury claim. On review, the employer
contends that the claim is not compensable. We agree and reverse.

Claimant, a spooler for a woolen mill, was 44 years of
age at the time of hearing. On February 13, 1985, she alleged
that she pulled a muscle in the left® side of her back while
attempting to move a double basket of yarn. The basket weighed
approximately 600. pounds. She immediately experienced a sharp
pain "just about halfway down my left side and my low back and
down into my hip." :

Believing that the pain would subside, claimant
continued working. Although she did not immediately report the
incident to her supervisor, she did tell a co-worker a few days
later. The co-worker corroborated this testimony. Claimant
worked for two days, rested during a three day weekend, and then
returned to work on February 19, 1985. Since her pain persisted,
she then reported the incident to her supervisor and sought
medical care.

Claimant was examined by Dr. Scott, chiropractor.
Dr. Scott diagnosed acute lumbosacral sprain/strain, sciatica,
acute thoracic sprain/strain, and subluxation of the thoracic
vertebrae. Noting that claimant's back had not been previously
injured, Dr. Scott related claimant's condition, in all
probability, to her work injury.

In April 1985 Dr. Howell, osteopath, performed an
independent medical examination. Contrary to the medical history
provided to Dr. Scott, claimant had experienced prior injuries to
her back.. In 1982 she had received approximately one year of
treatment stemming from a 1981 low back strain. Dr. Howell had
provided some of that treatment. Dr. Howell noted that the
resolution of these symptoms had been delayed due to a
somatization disorder. 1In addition, claimant had sustained
cervical and mid back strains from three separate motor-vehicle
accidents. She was unable to recall when these accidents had
_occurred. '

Dr. Howell diagnosed low and mid back pain, without
objective evidence of abnormality. Areas of muscle spasm in the
cervical and thoracic area were noted, but Dr. Howell considered
these findings incidental and unrelated to either claimant's work
activities or to the February 1985 incident. 1In addition,

Dr. Howell opined that psychological factors, as identified in
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1981, could be playing a significant role in claimant's current
complaints. Finding claimant's condition medically stationary,
Dr. Howell concluded that claimant's complaints could not
reasonably be attributed to her occupational activities.

Claimant credibly testified that she has continued to
work as a spooler. She wore a back brace for a short time, but
has since discarded it. She also receives chiropractic
adjustments and physiotherapy from Dr. Scott on a weekly basis.

Claimant admitted that she had experienced prior back
complaints for which she has received periodic medical treatment.
She thought that her first motor vehicle accident occurred in 1967
and her third took place in 1977. Each accident concerned a
"whiplash and my back." She also recalled that her 1981 injury
involved her mid back and right shoulder. When shown a copy of a
1969 claim for a left low back injury, she did not remember filing
it.

Although claimant conceded that she experienced back
symptoms following each of the aforementioned incidents, she
insisted that these symptoms had resolved prior to the February
1985 incident. Furthermore, she asserted that she had never had
any low back problems similar to her current symptoms. Prior to
the February 1985 incident, claimant last sought medical treatment
for back complaints in 1982.

Testifying that he was claimant's treating physician for
a time in 1982, Dr. Howell reiterated his opinion that the
February 1985 incident probably did not materially contribute to
claimant's need for medical treatment. Yet, Dr. Howell agreed
that he was unable to determine if claimant had suffered a
nondisabling injury or if her continuing symptoms were
attributable to some other cause. In addition, Dr. Howell
acknowledged that claimant's current complaints could possibly be
due to psychological problems.

The Referee found neither medical opinion persuasive.
Dr. Scott's opinion was considered conclusory and based upon an
inadequate medical history. Dr. Howell's opinion was discounted
because, among other reasons, he was unable to determine if
claimant had sustained an injury or if her continued complaints
were attributable to other causes. After rejecting the medical
evidence, the Referee turned to the lay evidence. Citing
Garbutt v. SAIF, 297 Or 148 (1984), the Referee relied on the
credible lay testimony and concluded that the claim was
compensable.

To establish compensability, claimant must prove that
the February 1985 incident at work was a material contributing
cause of her need for medical treatment. Summit v. Weyerhaeuser
Co., 25 Or App 851, 856 (1976). Compensability must be proven by
a preponderance of the evidence. Hutcheson v. Weyerhaeuser Co.,
288 Or 51, 56 (1979). Lay testimony concerning causation is.
probative evidence. Garbutt, supra. However, it may not be
persuasive when the claim involves a complex medical question.
Uris v. Compensation Department, 247 Or 420, 424 (1967);

Kassahn v. Publishers Paper Co., 76 Or App 1065, 109 (1985).

Following our de novo review of the medical and lay
evidence, we are not persuaded that the February 1985 incident was
a material contributing cause of claimant's need for medical
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treatment. Consequently, the evidence fails to establish the
claim's compensability.

Considering claimant's prior spinal injuries and her

extensive history of back complaints, we have determined that the
resolution of this complex causation issue can be best achieved

through an appraisal of the medical opinions. Although the lay
testimony is by no means rejected, the medical opinions are given
significant probative value.

Dr. Scott supported the compensability of claimant's
condition. Yet, this opinion was based on the erroneous
impression that claimant had not suffered previous back problems.
Inasmuch as this opinion was based on an inaccurate medical
history, it is entitled to little probative weight. Miller v.
Granite Construction Co., 28 Or App 473 (1977); Mark T. Sturgis,
37 Van Natta 715, 718 (1985).

Claimant contends that her prior back symptoms had
resolved before the February 1985 work incident. She also asserts
that her current complaints are distinguishable from her past
problems. These contentions may very well be true. However,
because of the complex nature of this causation issue, we consider
it incumbent upon claimant to provide a persuasive medical opinion
discussing these previous back problems and their potential
contribution, if any, to her current condition. The record is
devoid of such an opinion. On the contrary, the record contains
an opinion suggesting that claimant's condition is not
attributable to the work incident.

Unlike Dr. Scott, Dr. Howell's opinion was based on a
more complete history of claimant's prior back injuries and pain
complaints. Furthermore, Dr. Howell had examined claimant
approximately three years prior to the February 1985 incident.
Thus, Dr. Howell had the opportunity to compare claimant’'s
condition both before and after the alleged incident. Because of
these advantages, we tend to place more weight on Dr. Howell's
opinion that the work incident did not materially contribute to
claimant's need for medical treatment. Although we concede that
portions of Dr. Howell's opinion can be called into question, we:
do not totally reject it as probative evidence. However, had we
discarded this opinion, the credible lay testimony would have
still been insufficient to sustain claimant's burden of proving
this complex medical causation issue. Kassahn, supra.

ORDER

The Referee's order dated January 24, 1986 is reversed.
The self-insured employer's denial is reinstated and upheld.

B S vt

JOHN C. RAMSEY, Claimant ~ WCB 84-10827 & 85-00380
Marcus K. Ward, Attorney - October 29, 1986
Robert L. Chapman, Attorney - Order of Dismissal

SAIF Corp Legal, Defense Attorney

Claimant has requested Board review of Referee v
St. Martin's order dated June 4, 1986. Claimant's request was
received by the Board on July 3, 1986 and was, therefore, timely
received. ORS 656.289(3); 656.295(2). Claimant's request for
review was acknowledged in the regular course of business on
July 8, 1986. The acknowledgement was mailed to claimant, who is
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not represented by an attorney, and to the SAIF Corporation's
legal office in Medford. <Claimant had been employed by one
employer. The issue at hearing was whether claimant had sustained
a new injury or an aggravation of an o0ld injury. SAIF insured the
employer for both exposures; however, because of a potential
conflict of interest, the employer was represented by outside
counsel for the aggravation claim and by SAIF associate counsel
from the Eugene legal office for the new injury claim.

On September 24, 1986 the Board received a document from
claimant that could be interpreted as either (1) a brief, (2) a
request for an extension of time to file a brief or (3) a motion
to remand for the taking of additional evidence. Because the
.nature of the document was unclear, we concluded that we could not
rule upon the alternative requests without additional information
from the parties. During the week of October 13, 1986 a member of
‘our staff at our direction contacted both counsel for the employer
by telephone to ascertain whether they had received a copy of the
document. Upon being advised by our staff member that neither the
employer, SAIF, nor the attorneys for SAIF and the employer had
received copies of any documents from claimant since the entry of
Referee St. Martin's June 4, 1986 order, we reviewed the file to
determine whether our jurisdiction had been effectively invoked.
See Schlecht v. SAIF, 60 Or App 449, 451 n.l (1982) (Duty of
reviewing body to determine its jurisdiction).

Strict compliance with the requirements of ORS
656.289(3) and 656.295(2) is jurisdictional. The Board is without
jurisdiction to review a case unless a copy of a request for

.review is mailed to opposing parties or their attorneys or the
parties or attorneys receive actual notice of the review no later
than 30 days after the date of the Referee's order. Argonaut
Insurance v. King, 63 Or App 847, 852 (1983). We have determined
from our review of the record that claimant did not mail a copy of
the request for review to anyone other than the Board. The
Board's acknowledgement of the request for review was not mailed
until the thirty-fourth day after the date of the Referee's
order. The jurisdictional requirements of ORS 656.289(3) and
656.295(2) have not been met and the request for review is
dismissed as untimely.

IT IS SO ORDERED.
e ——————

WILLIAM J. ROBINSON, Claimant WCB 85—08629
Malagon & Moore, Claimant's Attorneys October 29, 1986
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

The self-insured employer requests review of Referee
McCullough's order that awarded claimant permanent total
disability in lieu of an award by Determination Order of 40
percent (128 degrees) for injury to his low back. The issue is
extent of disability.

Claimant injured his low back in December 1982 in the
course of his employment as a warehouseman when he lifted several
heavy bags of starch. After two lumbar laminectomies by
Dr. Hockey, a neurological surgeon, claimant was released to
return to light work in March 1984. Claimant attempted to return
to work as an inventory clerk, but within a few days it became
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clear that this job was beyond claimant's intellectual abilities
without further training. This conclusion was echoed by a
vocational counselor who subsequently interviewed claimant and
recommended a vocational training program.

During the period from May 1984 through June 1985, a
number of vocational goals were explored, but little progress was
made in returning claimant to work. In May 1985, Dr. Hockey
declared claimant medically stationary and indicated that claimant
was capable of light work. He did not rate claimant's level of '
impairment at that time.

A few days after Dr. Hockey's closing examination,
claimant was diagnosed as having lung cancer and underwent surgery
and radiation therapy. Claimant's lung cancer rendered him unable
to participate in vocational training and his vocational file was
closed. The low back claim was closed by Determination Order
dated July 11, 1985 with an award of 40 percent (128 degrees)
unscheduled permanent partial disability.

After claim closure, Dr. Hockey stated 1n a report dated
January 16, 1986 that he would rate claimant's low back impairment
as moderate to severe. He also stated that claimant would be able
to return to light work were it not for his lung cancer. Claimant
requested a hearing on the July 1985 Determination Order,
contending that he was permanently and totally disabled.

The Referee concluded that claimant was permanently and
totally disabled under the "odd-lot"™ doctrine because without
further training he was unable to work at any suitable
occupation. On Board review, the employer argues that claimant
was unable to participate in vocational training because of his
lung cancer (a noncompensable condition.which developed after his
industrial injury) and thus that claimant is not entitled to an
award ot permanent total disability. We agree. Disability
relating to noncompensable conditions which develop subsequent to
an industrial injury cannot be considered in rating the extent of
a claimant's disability. See ORS 656.206(1)(a); Emmons v. SAIF,
34 Or App 603, 605 (1978). Claimant, therefore, is not entitled
to an award of permanent total disability.

In rating the extent of the unscheduled permanent
partial disabilty for claimant's low back, we consider the
physical impairment relating to that condition as reflected in the
medical record and the testimony at the hearing and all of the
relevant social and vocational factors set forth in OAR 436-30-380
et seq. We apply these rules as guidelines, not as restrictive
mechanical formulas. See Harwell v. Argonaut Insurance Co., 296
Or 505, 510 (1984); Howerton v. SAIF, 70 Or App 99, 102 (1984).

Claimant is 44 years old, is of average intelligence and
has a GED. His experience is almost exclusively in heavy jobs
including work as a general laborer, mechanic, machinist, roofer,
carpenter, truck driver and concrete layer.

Following our de novo review of the medical and lay
evidence, we conclude that claimant's low back impairment is in
the moderate category. Exercising our independent judgment in
light of claimant's level of impairment and the relevant social
and vocational factors, we conclude that an award of 224 degrees
for 70 percent unscheduled permanent partial disability adequately
and appropriately compensates claimant for the permanent loss of
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earning capacity due to the industrial injury to his low back.
This represents an increase of 30 percent (96 degrees) over the
award granted by the Determination Order dated July 11, 1985.

No offset for compensation paid pursuant to the
Referee's award of permanent total disability will be authorized.
United Medical Laboratories v. Bohnke, 81 Or App 144, 146 (1986).

ORDER

The Referee's order dated February 21, 1986 is
reversed. Claimant is awarded 70 percent (224 degrees)
unscheduled permanent partial disability in lieu of the award

granted by the Determination Order of July 11, 1985.
. - - = ]

MARILYN E. LACY, Claimant WCB 85-03523

Vick & Gutzler, Claimant's Attorneys October 31, 1986
SAIF Corp Legal, Defense Attorney Order on Remand

This matter is before the Board on remand from the Court
of Appeals. Lacy v. Oregon State University (CA A39978, Order of
Dismissal filed October 10, 1986). Pursuant to the Court of
Appeals' decisions in Davison v. SAIF, 80 Or App 541 (1986) and
Combs v. SAIF, 80 Or App 594 (1986) the parties stipulated and the
court ordered that claimant's claim be remanded for submission of
the claim to the Evaluation Division of the Workers' Compensation
Department for closure under the provisions of ORS 656.268. This
claim is remanded to the SAIF Corporation for further processing
and submission for closure in accordance with the stipulation of
‘the parties and the order of the court.

IT IS SO ORDERED.

BETTY E. LARSEN, Claimant ' WCB 85-01802
Emmons, et al., Claimant's Attorneys October 31, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of those portions of Referee
Howell's order that increased her award for unscheduled permanent
partial disability for her low back from 50 percent (160 degrees)
to 95 percent (304 degrees) and awarded her 15 percent (22.5
degrees) scheduled permanent partial disability for her left leg.
Claimant contends that she is entitled to an award of permanent
total disability. The SAIF Corporation contends that claimant's
awards should be reduced. The issue is extent of disability,
including permanent total disability.

Claimant injured her low back in June 1979 in the course
of her employment as a custodian. Her claim has been closed and
reopened on several occasions and she has twice undergone surgery

for lumbar disc herniations. After the. most recent reopening of
her claim and her latest surgery, claimant was declared medically

stationary by her treating neurologist, Dr. McGee, on October 10,
1984. He stated that claimant would have permanent mechanical
impairment in her low back as a consequence of the injury and
permanent neurological impairment in her left leg as a result of
nerve root impingement in her low back. In a later report,

Dr. McGee stated claimant's work restrictions as follows: No
lifting over 10 to 15 pounds and no repetitive lifting, twisting,
pushing or pulling. He thought that she was capable of working a
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total of four to five hours per day if she was permitted to
alternate periods of sitting and standing every 20 to 30 minutes.
Claimant's claim was closed by Determination Order dated

November 20, 1984 with no award of permanent partial disability in
addition to the 50 percent unscheduled award she had received for
her low back pursuant to an earlier Board order.

Claimant was examined by Dr. Athay, an internist, in
April 1985. He noted restrictions very similar to those listed by
Dr. McGee and stated that claimant was permanently and totally
disabled from any regular and suitable work.

Claimant was 62 years old at the time of the hearing.
She testified that she had continuous pain in her low back which
radiates across her left hip and down her left leg to slightly
above the knee. This pain is often associated with muscle spasms
that begin in her low back or left hip and travel down her left
leg. Claimant also stated that her leg occasionally gives out on
her without warning, causing her to fall. The Referee found
claimant's testimony "entirely credible."™ Based upon the medical
record and claimant's testimony, the Referee increased claimant's
unscheduled award to 95 percent and also awarded claimant 15
percent scheduled disability for the partial loss of use of her
left leg. He rejected claimant's claim of permanent total
disability, primarily because he concluded that claimant was
capable of performing piece-meal electronic fabrication work in
her home.

We conclude that claimant has carried her burden of
proving that she is permanently incapacitated from regularly
performing work at a gainful and suitable occupation. ORS
656.206(1)(a). Although the ability of a worker regularly to
perform suitable and gainful work on a part-time basis can
preclude an award of permanent total disability, Pournelle v.
SAIF, 70 Or App 56, 60 (1984), and claimant is able to perform
some electronic fabrication work at home. However, we conclude on
the record before us that this work cannot be characterized as
regular, suitable and gainful.

On "good days," claimant must change positions or take
extended breaks every 20-or 30 minutes. On "bad days," which,
according to claimant, average two out of every five working days,
she is unable to do more than simply lie in bed or on the couch
and read or watch television. Because of her condition, claimant
is not given work that requires completion by any particular
deadline. Claimant is well motivated and has put forth
commendable efforts in attempting to be productive. We conclude,
however, that claimant is not currently able to sell her services
on a regular basis in a hypothetically normal labor market. See
Harris v. SAIF, 292 Or 683, 695 (1982). Consequently, we adjudge
claimant to be permanently and totally disabled as of the date of
the Referee's order.

SAIF 1is authorized to offset unscheduled permanent
partial disability compensation paid pursuant to the Referee's
order against the compensation granted by this order. See Pacific
Motor Trucking Co. v. Yeager, 64 Or App 28, 31-32 (1983); Donald
W. Wilkinson, 37 Van Natta 937, 937 (1985).

ORDER

'AThe Referee's order dated September 24, 1985 is
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modified. Those portions of the order that awarded claimant an
additional 45 percent (144 degrees) unscheduled permanent partial
disability for her low back and 15 percent (22.5 degrees)
scheduled permanent partial disability for her left leg are
modified to award compensation for permanent total disability as
of September 24, 1985. The SAIF Corporation is authorized to
offset permanent partial disability compensation paid pursuant to
the Referee's order against the compensation awarded by this
order. Claimant's attorney is allowed 25 percent of the increased
compensation awarded by this order, not to exceed $3,000, in lieu

of the attorney fee awarded by the Referee.
e —

BARBARA A. LEWIS, Claimant WCB 85-03594

Royce, et al., Claimant's Attorneys October 31, 1986
Rankin, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of Referee St. Martin's order
that upheld the insurer's denial of the occupational disease claim
for asthma. Claimant argues that the Referee's opinion is
deficient under ORS 183.470. Claimant requests a penalty and
attorney fees for unreasonably delayed denial of compensation and
submits an affidavit and supporting documents with a request for
extraordinary attorney fees for services at hearing and on Board
review. The issues on review are compensability, statutory
sufficiency of the Referee's order, penalty and attorney fees, and
extraordinary attorney fees.

At the beginning of review, the Board notes that ORS
183.470 does not apply to the Workers' Compensation Department.
ORS 183.315. The Referees and the Board are part of the
Department. ORS 656.708(1). Therefore ORS 183.470 does not apply
to the Referee's order and the order was not statutorily deficient.

Claimant worked in the electronics assembly industry for
about eighteen years. She has chronic obstructive pulmonary
disease due to smoking of cigarettes. Compensability of the
disability and medical services related to the chronic obstructive
pulmonary disease is not an issue. In 1981 it was first suspected
that claimant had asthma, which is a reversible temporary lung
condition in addition to the chronic obstructive pulmonary
disease. The asthma is not related to claimant's cigarette
smoking according to the doctors.

In April 1984 claimant sought treatment of her asthma by

Dr. Kelly who is a specialist in the treatment of lung diseases.
He initially thought that the asthma was not work-related, but
subsequent observation of claimant convinced Dr. Kelly that the
asthma was related to smoke from a soldering process. Claimant
was exposed to soldering smoke at her job. Dr. Kelly reported
that a common resin, colophony, found in solder is a documented
cause of asthma. On his recommendation claimant was placed away
from the solder smoke and her asthma subsided.

Claimant was referred to Dr. Keppel, who is a specialist
in the treatment of lung diseases, for his opinion of the cause of
the asthma. Dr. Keppel examined claimant and opined that
colophony was the cause of claimant's asthma. Dr. Keppel proposed
challenge testing to confirm the diagnosis.

-1329-




Dr. Montanaro, who is a specialist in the fields of
internal medicine, allergy, immunology and rheumatology, also
examined claimant. He felt that it was possible that claimant's
asthma was worsened by exposure to colophony at work and opined
that she could return to work if she were sheltered from exposure
to colophony. He agreed that cigarette smoking was irrelevant to
causation of the asthma. He made some suggestions about the
design of the challenge testing proposed by Dr. Keppel.

The challenge test results showed a reaction to the
smoke generated by soldering. Drs. Keppel and Montanaro disagreed
about the significance of the amount and timing of the reaction.
The remainder of the testing was further complicated by the
administration of medication to prevent further reduction of
claimant's ability to breathe. Drs. Keppel and Montanaro disadgree
about the influence of the medication on the results and the
conclusions which can be drawn from the testing after claimant
took the medication. Dr. Keppel concluded that the test was
sufficiently positive to state that claimant's asthma was related
to exposure to colophony. Dr. Montanaro concluded that the test
was inconclusive and was not persuasive enough to rule out
intrinsic, adult-onset asthma as the cause of claimant's
condition. However, Dr. Montanaro suggested that he would
recommend that claimant be removed from the workplace because
exposure to the smoke from the soldering process temporarily
aggravates claimant's asthma condition.

Claimant had no evidence of asthma before she began
working for this employer although she had worked for other
employers in the same industry. By claimant's testimony, her
asthmatic episodes are related to exposure to smoke from the
soldering process. The Referee made no express credibility
finding.

The doctors reached contradictory conclusions about the
cause of claimant's asthma. Dr. Kelly was claimant's treating
physician and he is a lung disease specialist. His shortly stated
opinion is that claimant's asthma is either caused or worsened by
exposure to colophony based on his observations over a period of
several months and claimant's description of the workplace.

Dr. Keppel agrees with Dr. Kelly and bases his opinion on the
results of the challenge testing and claimant's history. :
Dr. Montanaro believes that claimant has not proven by the
challenge testing that colophony is the cause of her asthma, but
he would remove her from the workplace because exposure to
soldering smoke there causes aggravation of her asthma.

Claimant is required to prove by a preponderance of the
persuasive evidence that her asthma condition was caused or
worsened by her exposure at work. The challenge testing did not
erase all doubt about the possibility that claimant's asthma is
merely coincidentally related to the workplace exposure to solder
smoke, but it did confirm that claimant's reaction to the solder
smoke is a significant threat to her health and a different type
of reaction than she had to the irritation of cigarette smoke.
Dr. Kelly is claimant's treating doctor and he is a specialist in
the field of lung diseases. Dr. Keppel relied in part on the
testing and in part on a history consistent with the testimony.
The Board is persuaded by the opinions of Drs. Kelly and Keppel to
find that claimant's condition is compensable.
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On the issue of a penalty and attorney fees for
unreasonably late denial of the claim, there is no reason offered
to explain the delay of more than eight months from the claim
until denial. <Claimant incurred medical bills which total $345.97
for services obtained between the date of the claim and sixty days
after the date of the claim. The amount of the bills was provided
by claimant's testimony at the hearing. There is no request for
temporary disability compensation. The insurer argues that it
should not be subject to penalties for non-payment of bills which
were not submitted until the date of the hearing. Claimant
submitted her medical bills to her non-industrial insurer who
apparently paid the bills.

A penalty is imposed for late denial, not for
non-payment of medical bills, based on amounts then due. The

amounts then due are the medical bills not paid and not denied
within sixty days after the date of the claim. The Board finds

that a penalty should be assessed for unreasonable delay of the
denial beyond the sixty days provided by statute and awards 25
percent of the unpaid medical bills as the amount of the penalty.
Claimant's attorney is awarded a fee associated with the penalty.

On the issue of the claim for extraordinary attorney
fees for services at the hearing and on Board review, claimant has
submitted an affidavit with a detailed list of the services
performed. = He requests $6,375 for time invested and costs
advanced to prepare for the hearing. For services on Board review
he requests $3,275. He suggests that the Board consider a forty
percent risk factor, or approximately $4,000, as a contingent fee
factor in addition to a fee based on time expended. The insurer
admits "that a fee not to exceed $4,500 would fairly compensate
claimant's attorney for services rendered at the hearing level."

No express consideration has been given of the
contingency factor in the setting of a fee in this case. The
Board's rules for setting attorney fees do not provide for a
separate contingency factor. See Wattenbarger v. Boise Cascade
Corp., 301 Or 12 (1986). There are two kinds of contingencies
that apply to the likelihood of an attorney being compensated for

services in contingent fee cases: the first contingency is the
probability of success on the merits of the claim and obtaining a
judgment; the second contingency is the probability of collecting
the judgment. In workers' compensation cases, the first type of
contingency is probably little different than in other types of
contingent fee cases. However, in workers' compensation cases the
second type of contingency is practically nonexistent. The
probability of collecting fees allowed out of compensation is near
certainty because the insurer or self-insured employer pays the
attorney fees directly to the attorney simultaneously with payment
of the award of compensation to the claimant. The probability of
collecting fees awarded in addition to compensation is similarly
near certainty because of the unique structure of the workers
compensation system.

The value of the medical services and temporary
disability compensation which claimant has incurred as a result of
her occupational disease is relatively small. Claimant's attorney
specializes in the area of compensation for lung diseases and has
established his expertise in workers' compensation hearings. He
devoted over 60 hours to preparation for the hearing including
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participation in two expert witness depositions. If claimant had
prevailed at the hearing, the Referee could have awarded fees of
up to $3,000 within his discretion. OAR 438-47-020. The insurer
admitted that $4,500 would be a reasonable fee for services at the
hearing.

Costs advanced to claimant are not reimbursable as
attorney fees awarded in addition to compensation. Patricia M.
Anderson, 36 Van Natta 588 (1984). Considering the time devoted
tTo the case, the complexity of the issues, the value to the
claimant, the skill and standing of claimant's attorney, the
nature of the proceedings and the result obtained through the
attorney's efforts, the Board finds that claimant should be
awarded attorney fees of $4,500 for services at the hearing. See
Short v. SAIF, 79 Or App 423 (1986); Muncy v. SAIF, 19 Or App 783
(1974); Barbara A. Wheeler, 37 Van Natta 122 (1985). For services
performed and results obtained on Board review, the Board awards
attorney fees of $750. See Short v. SAIF, 79 Or App 423 (1986);
Francisco M. Hernandes, 37 Van Natta 1455 (1985).

ORDER

The Referee's order dated February 18, 1986 is
reversed. The insurer's denial dated May 24, 1985 is set aside
and the claim remanded to the insurer for acceptance and
processing. <Claimant is awarded attorney fees of $4,500 for
services at hearing and $750 for services on Board review in
addition to compensation. Claimant is awarded a penalty of 25
percent of $345.97 and penalty-associated attorney fees of $100

for unreasonably late denial of the claim.
m

WESLEY D. RANKIN, Claimant WCB 84-08309 & 85-00141
Coons & Cole, Claimant's Attorneys October 31, 1986
Cummins, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.

The self-insured employer requests review of Referee
Nichols' order that modified the Determination Order dated
August 21, 1984 by awarding 320 degrees for 100 percent unscheduled
permanent partial disability in lieu of the Determination Order
award of compensation for permanent total disability for injury to
claimant's right shoulder. The employer requests further
reduction of the award of compensation for permanent disability.
Claimant cross-requests review and requests reinstatement of the
Determination Order award of compensation for permanent total
disability. The issue on review is extent of unscheduled
permanent partial disability including permanent total disability.

Claimant was a plywood press operator. Claimant's right
shoulder was injured on August 16, 1982 and Dr. McHolick performed
surgery to try to restore function. When claimant was medically
stationary he was examined by Dr. Puziss who reported that
claimant was appropriately awarded permanent partial disability
compensation for 40 percent impairment of the right shoulder.

Claimant had a preexisting unscheduled disability award
of compensation for 40 percent loss of earning capacity for a
similar injury to his left shoulder. Claimant also had a
preexisting unrelated Meniere's syndrome, which is a combination
of hearing loss, tinnitus, and vertigo, which did not interfere
with his work as a plywood press operator. Neither the left
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shoulder injury nor the Meniere's syndrome were worsened by the
injury to the right shoulder. <Claimant has other health problems
which were neither caused nor worsened by the right shoulder
injury which subsequently worsened. The subsequent worsening of
unrelated conditions was not considered by the Board.

Claimant worked at manual labor all his life and has not
worked since the injury to the right shoulder. He completed the
eighth grade and earned a GED but is functionally illiterate. He
was 63 years old at the time of the hearing.

Vocational rehabilitation efforts were concentrated on
returning claimant to work with the employer at a modified job
‘sweeping and cleaning. The modified job was approved by both
doctors. The employer would not return claimant to work within
his restrictions in January 1983. Claimant tried the cleaning Jjob
for three days in September 1983 but his symptoms worsened. The
vocational counselor subsequently reported that the employer had
no additional light or sedentary employment available for claimant.

The right shoulder claim was originally closed by
Determination Order dated February 15, 1984 with an award of 128
degrees for 40 percent unscheduled permanent partial disability.
After additional testing and job searching the employer met with
the vocational counselor in March 1984 and no light duty position
was identified which could accommodate claimant's limitations.
Further research and analysis of claimant's limitations resulted
in the conclusion that claimant had no transferrable skills. With
his work background claimant was theoretically eligible for a
training program. Claimant's age, education, and other health
factors in addition to his compensable disabilities led the
vocational counselor to the conclusion that claimant's
unemployability would not be resolved by attempting a training
program. The vocational rehabilitation program was terminated
May 29, 1984.

The original Determination Order was set aside on
reconsideration. A new Determination Order dated August 21, 1984
awarded compensation for permanent total disability.

In a letter dated February 13, 1985 to Dr. McHolick the
vocational rehabilitation counselor sought approval of a new Jjob
description:

*I have enclosed the Job Analysis for an
assistant clerk working within the
Environmental Quality Control section of
[employer]. This is a new position created
by [employer] specifically for [claimant].
The Job Analysis should give you a general
idea of what is involved in this type of
work. I would appreciate your comments on
any physical capacities included in the Job
Analysis which might prove above
[claimant}'s limitations. My plan is to go
back to [employer]) at that point and attempt
to amend the Job Analysis so that it is in
[claimant]'s physical limitations.
[Employer] is committed to bringing
[claimant] back to work. It is unfortunate
that this -has taken so long to get to this
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point, but as you are aware, some things
just take time."

The attached job description concluded with this
paragraph:

"This position is very deversed [sic].
[Claimant] may or may not choose to do
various tasks depending on his physical
limitations. The job can become as
demanding and involved as the employee is
wanting to pursue. There is high potential
for learning many aspects of both
environmental and quality control
responsibilities. [Claimant] will have
control over what he does or does not want
to pursue given his physical limitations."

Dr. McHolick replied that the job described was not
appropriate for claimant. He added a comment: "From the
description of the job, I do not feel this is valid employment but
should the patient be given some assurance that this will be a
permanent job I would then feel he in all probabilities could
carry out the job as described."

Dr. Puziss also re-examined claimant and was asked to
consider the job description of the environmental quality control
clerk position. He reported:

"When the patient was asked if he could
return to his occupation, he said he does
not know of any meaningful job that he
could return to. Nevertheless, [employer]
has created a job which has been described
specifically [by] the title assistant clerk
for environmental gquality control. I have
reviewed the Jjob analysis, and certainly
this analysis has been tailored to [the]
physical capacities of an individual such
as [claimant]. There is little that he
cannot do with regard to this occupation,
and I feel that the patient can perform the
duties as described in the job analysis
which you have provided me."

A formal job offer was made to claimant on June 11, 1985
by certified letter. Claimant replied that he was unable to
accept the offer due to his health problems.

The vocational counselor who developed and sought
approval of the environmental quality control position testified
at the hearing. He testified that the job offer was not a sham.
He also testified that a job guarding an unused gate to an
abandoned mill site would be a real job in his opinion. He
explained his role in the process of developing the job offer:

"My job was essentially as a coordinator.
What I did was to bring together different
factions within [employer], sit down in a
room with them, and to say that there is
employment within this mill. We just don't
know what it is yet, and we need to find

it.” -1334-




On cross-examination he admitted that claimant was not competitive
in the general labor market with his health problems and work
history.

The employer had the burden of proof in this case to
prove that claimant is no longer permanently and totally disabled
as determined by the Evaluation Division of the Workers'
Compensation Department. Bentley v. SAIF, 38 Or App 473 (1979).
In order to overcome the determination the employer had to prove
that claimant was regularly employable at a gainful and suitable
occupation as of the date of the hearing. Harris v. SAIF, 292 Or
683, 695 (1982). The employer produced evidence that claimant is
probably medically capable of performing a specific job
tailor-made to his remaining physical capabilities but which.
claimant refused to try.

The ultimate decision thus turns on whether claimant's
refusal to attempt the job was reasonable in the circumstances.
The evidence proves that the employer did not consider placing
claimant in the environmental quality clerk position until after
the award of compensation for permanent total disability. The
employer had been systematically reducing the staffing in the
environmental quality control department for years until only one
person in fragile health remained. That one person had been
performing the environmental quality control functions by himself
for several years at the time of the job offer to claimant. The
job offer to claimant would have allowed him to choose those
functions which he wished to perform with some other person to do
what claimant could not. Claimant was to receive compensation
initially at his old rate of pay but there was no guarantee of the
future rate. The job offer was made to claimant in June 1985 and
the position was still open at the time of the hearing in December
1985, The primary purpose of the Jjob offer was to try to place
claimant in a wage earning position and secondarily to fill a
staffing need which the employer did not otherwise desire to fill.

The vocational counselor's admission that claimant was
not competitive in the general labor market weighs heavily in
favor of a finding that claimant is permanently and totally
disabled. The evidence established that claimant is not totally
disabled due to medical factors. The combination of medical
factors with social and vocational factors can entitle an injured
worker to the benefits of an award of compensation for permanent
total disability as explained in Wilson v. Weyerhaeuser Co., 30 Or
App 403, 409 (1977) and reaffirmed in Harris v. SAIF, supra:

"The essence of the test is the probable
dependability with which claimant can sell
his services in a competitive labor market,
undistorted by such factors as business
booms, sympathy of a particular employer or
friends, temporary good luck, or the
superhuman efforts of the claimant to rise
above his crippling handicaps." Harris, at
695,

In Harman v. SAIF, 71 Or App 724 (1985), the court found
that the claimant was permanently and totally disabled because he
was unemployable except in sheltered employment. The employer
created a specific job for the claimant which utilized his
training and experience. The job was only available to the
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claimant because of his long work history with the employer and
substantial subsidies. In Wiley v. SAIF, 77 Or App 486 (1986},

the court found that a job watching a gate from a specially
constructed booth and reclining chair was not regular employment
and concluded that the claimant was permanently and totally
disabled.

In Harman and Wiley the claimants had the burden to
prove that they were permanently and totally disabled. In this
case the employer had the burden of proving that the claimant was
not permanently and totally disabled. The Board is not persuaded
that the job offered to claimant was regqular employment at a
gainful and suitable occupation. As a result the Board finds that
claimant's refusal to attempt to perform the ill-defined sheltered
job offered by the employer was reasonable. Therefore, the Board
finds that the employer has failed to carry its burden of proof
that claimant was regularly employable at a gainful and suitable
occupation as of the date of the hearing. Consequently the _
Referee's order shall be reversed and the award of compensation
for permanent total disability reinstated.

ORDER

The Referee's order dated January 30, 1986 is reversed.
The Determination Order dated August 21, 1984 is reinstated.
.Claimant's attorney is awarded $750 for services on Board review,
to be paid by the self-insured employer.

HARVEY J. ENSMINGER, Claimant WCB 85-06199 & 85-12034

Carney, et al., Claimant's Attorneys November 4, 1986
Rankin, et al., Defense Attorneys Order on Review

Schwabe, et al., Defense Attorneys
Reviewed by Board Members McMurdo and Ferris.

Aetna Casualty Co. requests review of those portions of
Referee Pferdner's order which: (1) set aside its denial of
claimant's aggravation claim for an upper back, neck, and left
shoulder injury; and (2) upheld the self-insured employer's denial
of claimant's "new injury" claim for a back and shoulder
condition. In its request for Board review, Aetna raises the
issues of compensability, responsibility, and attorney fees.

We affirm the order of the Referee with the following
comments. ' '

Following our de novo review of the medical and lay
evidence, we are not persuaded that claimant's work activities for
the self-insured employer independently contributed to the
causation of his disabling condition, i.e., to a worsening of the
underlying condition. See Hensel Phelps Construction v. Mirich,
81 Or App 290 (1986). Accordingly, we agree with the Referee that
Aetna is responsible for claimant's current condition.

In its brief to the Board, Aetna has not addressed the
compensablllty issue. However, compensability was raised as an
issue in Aetna's request for Board review. Claimant has addressed
the issue in his respondent's brief. Under these circumstances,
we find that claimant is entitled to a reasonable attorney's fee
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regarding his defense of the Referee's compensabilit 1si

' y decision.
ORS 656.382(2); OAR 438-47-010(2); 438-47-055. After considering
tpe nature of the practice in general and the facts and
Circumstances of this case in particular, we conclude that $250 is

a rgasonable award for claimant's attorney services on Board
review concerning this issue. '

ORDER

The Referee's order dated March 24, 1986 is affirmed.
Claimant's attorney is awarded a reasonable attorney's fee of $250
for services on Board review concerning the compensability issue,
to be paid by Aetna Casualty Co. ‘

N A e e —

LINDA S. JIRSCHELE, Claimant WCB 85-05061

Francesconi & Cash, Claimant's Attorneys November 4, 1986
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.

Claimant requests review of Referee Leahy's order that:
“(1) denied her request for a continuance; (2) found her medically
stationary at the time of hearing; (3) affirmed the January 31,
1985 and October 25, 1985 Determination Orders which awarded 10
percent for 32 degrees unscheduled permanent partial disability
for claimant's neck condition, and; (4) assessed a penalty and
attorney fee for the late payment of temporary total disability.
The issues are claimant's request for a continuance, premature
closure, extent of unscheduled permanent partial disability and
penalties and attorney fees.

Prior to the hearing on January 14, 1986, claimant
requested a continuance. The request for a continuance was based
upon a handwritten letter of Dr. Mills, D.C., dated January 13,
1986. In the letter Dr. Mills stated that claimant had
*experienced a marked increase in signs and symptoms" amounting to
an "exacerbation" and was not "medically stationary at this
writing." He further noted that claimant had "missed several days
work due to these problems.” '

Claimant contended that the Referee could not rate
claimant's disability as she was not medically stationary at the
time of hearing. The Referee denied the request for a continuance
and proceeded with the hearing. After considering the evidence,
the Referee concluded that claimant was medically stationary and
that he could rate claimant's disability.

On de novo review we agree with the Referee that at the
time of hearing claimant was medically stationary. At hearing
claimant testified that she had been back to work since September
or August of 1985 and that she had been off work since then for
only a few days. She stated that her last days off from work
occurred a few days before Christmas, which would have been three
weeks prior to the hearing. During direct examination, claimant's
attorney asked her if during the last few days she had been
staying the same, getting worse or getting better. Claimant
responded that she has good days and bad days "so it just
depends."” Claimant specifically stated that “"yesterday was bad."
Notably, this is the same day Dr. Mills examined claimant and
issued his report. -1337- ’
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Claimant's testimony is inconsistent with Dr. Mills'
report and she has failed to establish by a preponderance of the
evidence that she was other than medically stationary at.the time
of hearing. The record supports the conclusion that clalmgnt had
a "bad day” on the day of Dr. Mills' examination. Thg wax%ng and
waning of claimant's symptoms was contemplated in claimant's award
of permanent partial disability and we cannot conclude that she
was not medically stationary at the time of hearing.

After de novo review of the record we find no error in
the Referee's decision. Claimant's brief was not timely filed and
was not considered. The insurer filed no brief. The Board
affirms the order of the Referee.

ORDER

The Referee's order dated February 14, 1986 as
republished on March 31, 1986 is affirmed.

MERLYN G. JOHNSEN, Claimant WEB 83-06970
Starr & Vinson, Claimant's Attorneys . November 4, 1986
SATF Corp Legal, Defense Attorney Order on Review

Davis, Bostwick, et al., Defense Attorneys
Reviewed by Board Members Ferris and McMurdo.

Claimant requests review of Referee Nichols' order that
dismissed the request for hearing of claimant's occupational
disease claim for asbestosis. 1In its brief, Argonaut requests
that Referee Nichols' order be modified to formally uphold the-
insurers' denials and remove the language regarding a possible

future claim by claimant. The issues are compensability and
modification of the Referee's order.

The Board affirms the order of the Referee with the
following comment.

In its brief, Argonaut requests that we modify the
Referee's order to affirm the insurers' denials and remove the
language from the order stating, "that claimant doesn't have a
compensable asbestosis condition at this time; however, this does
not preclude him from filing a claim for asbestosis in the future
if such a compensable claim should subsequently develop."

Argonaut argues that this is a dispositon of an issue not before
the Referee.

We disagree. The Réferee merely stated that a claim for
asbestosis could be filed at a later date. Nothing was decided or
litigated regarding the possible future application of

res judicata. Further, the Referee's comment accurately stated
the law.

' Argonaut's argument that its denial and SAIF's denial
should be affirmed is correct. Claimant failed to establish that
he has a compensable occupational disease. The insurers' denials
should, therefore, be affirmed.

ORDER

The Referee's order dated April 30, 1986 is modified to
uphold the SAIF Corporation's denial dated July 1, 1983 and
Argonaut Insurance Company's denial dated March 31, 1986. As
modified, the Referee's order is affirmed. '

e ——
e —— ——— s ———
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PHILIP D. MAXCY, Claimant WCB 84-12841 & 84-13718
Francesconi & Cash, Claimant's Attorneys November 4, 1986
Edward C. Olson, Defense Attorney Order on Review

Roberts, et al., Defense Attorneys
Reviewed by Board Members Ferris and McMurdo.

American National Insurance Company requests review of
Referee Shebley's order which: (1) set aside its denial of
claimant's aggravation claim for a low back and bilateral leg
condition; (2) upheld Northern Pacific Insurance Company's denial
of claimant's aggravation claim for the aforementioned condition;
and (3) awarded claimant an insurer-paid attorney fee. On review,
American National contends that Northern Pacific is responsible
for claimant's condition and that claimant is not entitled to an
attorney fee for services rendered at the hearing.

The Board affirms that portion of the Referee's order

which found American National responsible for claimant's current
condition. See Nancy A. Fowler, 38 Van Natta 1291 (October 10,

1986).

We modify the Referee's award of attorney fees.
Inasmuch as responsibility was the sole issue at the hearing level
and on Board review, claimant is considered a nominal party.
Petshow v. Farm Bureau Ins. Co., 76 Or App 563, 571 (1985);
Stanley C. Phipps, 38 Van Natta 13, 16 (1986); Pamela R. Stovall,
38 Van Natta 41, 43 (1986). As such, we conclude that he has not
"actively and meaningfully participate[d]" as that phrase is used
in OAR 438-47-090(1). Thus, claimant is not entitled to an
attorney's fee for services at the hearing level or on Board
review., Phipps, supra. '

Although claimant is not entitled to an insurer-paid
attorney's fee, we find that he should receive a fee for services
rendered prior to the issuance of a .307 order. Our review of the
record suggests that claimant's attorney took affirmative steps to
have a paying agent named pursuant to ORS 656.307. Under these
circumstances, he is entitled to an attorney's fee payable out of
compensation. See Mark L. Queener, 38 Van Natta 882 (1986); Bruce
A. Hatleli, 38 Van Natta 1024 (1986). However, considering the
relatively brief period between the issuance of the insurers'
denials and the procurement of the .307 order, the award shall be
modest. :

ORDER

The Referee's order dated March 19, 1986 is affirmed in
part and modified in part. In lieu of the Referee's award of an
insurer-paid reasonable attorney's fee, claimant's attorney is
allowed 25 percent of claimant's compensation, not to exceed $300,
for services rendered prior to hearing in procuring an order
designating a paying agent under ORS 656.307. This fee shall be
paid by American National Insurance Company. The remainder of the
Referee's order is affirmed.
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MICHAEL MILLER, Claimant WCB 85-07738

Francesconi & Cash, Claimant's Attorneys November 4, 1986
Cowling & Heysell, Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of that portion of Referee Mongrain's
order which upheld the insurer's denial of his aggravation claim for a
low back injury. On review, claimant contends that his condition has
worsened since the last award of compensation.

We affirm the order of the Referee with the following comments.

Following our de novo review of the medical and lay evidence,
we find that, since the last award of compensation, claimant has
neither established that his symptoms have increased nor that his
underlying condition has worsened, resulting in a loss of earning
capacity. See Smith v. SAIF, 302 Or 109 (October 21, 1986).
Furthermore, we consider claimant's current symptoms indicative of
"waxing and waning" exacerbations which are contemplated by and
consistent with his prior award of 25 percent unscheduled permanent
disability. See Billy Joe Jones, 36 Van Natta 1230, 1235 (1984),
aff'd mem. 76 Or App 402 (1985).

ORDER

The Referee's order dated April 10, 1986 is affirmed.

bV e e )

GERALD R. PECK, Claimant WCB 85-07917 & 85-04186
Vick & Associates, Claimant's Attorneys November 4, 1986
Schwabe, et al., Defense Attorneys Order on Review

SAIF Corp Legal, Defense Attorney
Reviewed by Board Members McMurdo and Ferris.

Cigna Insurance Companies request review of Referee
Leahy's order which: (1) set aside its denial of claimant's
aggravation claim for a low back condition; and (2) upheld the
SAIF Corporation's denial of claimant's "new injury® claim for the
aforementioned condition. On review, Cigna contends that SAIF is
responsible for claimant's current condition.

Following our de novo review of the medical and lay
evidence, we find that claimant's subsequent work activities for
SAIF's insured did not independently contribute to the causation
of his disabling condition, i.e., to a worsening of the underlying
condition. See Hensel Phelps Construction v. Mirich, 81 Or App
290 (1986). Rather, the evidence establishes that claimant's
subsequent work activities aggravated his continuing back problem,
which resulted in a second period of disability. See Crowe V.
Jeld-Wen, 77 Or App 81, 87 (1985). Accordingly, we affirm the
Referee's order which found Cigna responsible for claimant's
aggravation claim.

Since responsibility was the only issue addressed on
Board review, claimant is not entitled to an attorney's fee.
Petshow v. Farm Bureau Ins. Co., 76 Or App 563, 571 (1985);
Stanley C. Phipps, 38 Van Natta 13, 16 (1986).
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ORDER

The Referee's order dated November 20, 1985 is affirmed.

LARRY PRESTON, Claimant WCB 85-13376
Davis, Ainsworth, et al., Claimant's Attorneys November 4, 1986
SAIF Corp Legal, Defense Attorney : Order on Review

Reviewed by Board Members Ferris and McMurdo.

The SAIF Corporation requests review of Referee Brown's
order that set aside its denial of claimant's left eye injury.
SAIF argued that notice of the claim was not timely, that it was
prejudiced by the delayed notice, and that the injury did not
arise out of and in the course of employment. The issues on
review are compensability and jurisdiction.

Claimant was a salaried social studies teacher and
basketball coach at a junior high school. He shared a classroom
"with another teacher who used the room for the last period of the
day. In September 1984 claimant received a corneal transplant on
his left eye. On November 20, 1984 claimant .was packing two boxes
of teaching resource materials to take home when a former student
approached him for counselling about a personal relationship. The

former student was no longer enrolled at the junior high where
claimant taught. Claimant told the former student that he did not

have time to talk unless the student would accompany him to his
home. The teacher would have had to return to the school for

basketball practice shortly after arrival at his home. The former
student agreed and assisted claimant with the boxes. At
claimant's home the teacher asked the former student to hand him a
folder from one of the boxes. The former student could not find
the folder and turned to tell claimant just as claimant leaned
forward to help the former student search. The former student's
right elbow bumped claimant's left eye and disrupted the corneal
transplant. Subsequent medical attention was successful in saving
the eye and some vision had been restored by the time of the
hearing.

Claimant talked to the business manager of the school
district about insurance coverage within a week of the injury.
The business manager submitted the claim to a non-industrial
insurer based solely on a premises analysis. Claimant terminated
his employment with the school district in early 1985. The
non-industrial insurance ceased coverage in August 1985 and
claimant sought assistance. A formal workers' compensation claim
was filed in October 1985.

. The threshold issue is whether the claim was timely
filed. The school district was informed within a few days of the
injury through the school's principal and its business manager.
The principal admitted that the business manager would be the most
appropriate person to notify about an injury. The Referee
go;rectly decided that the school district had notice of the
injury as required by ORS 656.265(4)(a). Therefore, the Board has
jurisdiction to consider the merits of the claim.

SAIF also contends that it was prejudiced by the delay
in filing the formal claim notice because the passage of time
prgvented a meaningful investigation into the circumstances of the
injury. This issue is foreclosed by the employer's actual notice
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of the injury; however, the Board agrees with the Referee's
alternative finding that SAIF was not materially prejudiced.

The final issue is whether claimant's injury was
sufficiently work connected to place responsibility for
compensation with the employer and its insurer. <Claimant was a
teacher with diverse responsibilities. He taught social studies
to adolescents. He instructed adolescents in basketball. He
counselled students informally in addition to his teaching
duties. The school encouraged teachers to counsel students
informally although such counselling was not a condition of
employment.

Claimant was a professional who utilized extracurricular
sources to update his social studies teaching. He kept records of
the tests he administered. He kept records of the abilities of
the basketball players as they developed. He was paid a salary
and was accorded wide latitude in maintaining his professional
competency. He shared a classroom for the convenience of the
school district and this room with his files was not available to
him during the last classroom period of each day. There was,
however, a teachers' lounge with storage area for files and tables
which was available to him.

When considering whether a particular activity which
results in injury was work connected we rely on the criteria set
out in. Rogers v. SAIF, 289 Or 633 (1980), and Jordan v. Western
Electric, 10 Or App 441 (1970) for the framework upon which to:
decide. The final conclusion is not a mechanical process of
merely finding yes or no answers to the questions posed in Jordan,
but a weighing of the importance of each factor with the facts .in
each case. The relevant facts of the case are that a teacher at
his home with a former student was accidentally injured in the
course of searching for a file which belonged to the teacher. The
file was part of a record of the school basketball program for
which the teacher was responsible.

The whole picture is complicated by the professional
nature of claimant's employment. He was not performing the kind
of piecework that requires attendance on the employer's premises
for all aspects of his job. When, where, and whether a teacher
updates and collates files are collateral matters which may
reflect on the teacher's professional abilities and the employing
school district's interests in the performance of its functions.
When, where, whether, and to whom a teacher offers sympathetic
counsel to adolescents may also reflect on the professional
abilities of the teacher. :

Claimant was working with his files at his home because
of personal convenience. The school district made double use of a
classroom for its convenience. A lounge room was available to
claimant for use at the school for storage and file management. A
former student who was no longer enrolled at the teacher's school
was present for the student's convenience and was partially
responsible for the injury. The Board does not mean to imply that
the former student acted intentionally or negligently in causing
claimant's injury, but the fact is that without that person's
presence there would have been no damage to claimant's eye. The
files which were involved remained in the possession of the
teacher after he left the school district's employment and there
is no contention that the files were property of the school
district. -1342-
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The Board has considered the factors enumerated in
Jordan v. Western Electric, supra, in its analysis. The strongest
support of the claim is that there is some benefit to the employer

in having professional teachers perform activities similar to what
claimant was doing at the time of his injury. The facts which do

not support the claim are that the files on which claimant was
working were his personal property which he was working on at his
home for his convenience, on his own time and in the company of a
person who was not a student at the school in which he taught at
the time of the injury. There was storage space and a work area
available for the claimant to use at the school. These factors
strongly suggest claimant was on a mission of his own. The
ultimate question to resolve was stated in Rogers v. SAIF, 289 Or
633, 642 (1980): "Is the relationship between the injury and the
employment sufficient that the injury should be compensable?" The
Board concludes that the answer is no because at some point the
connection with claimant's employment at the school became too
attenuated to connect the injury with the employment sufficiently
to be compensable. We cannot point to a single factor which is
the dividing line over which claimant crossed because it is the
combination of all of the relevant factors which led to this
conclusion. The denial shall be reinstated and the Referee's
order reversed. '

ORDER

The Referee's order dated March 21, 1986 is reversed.
The SAIF Corporation's denial dated October 23, 1985 is reinstated

and affirmed.

MICHAEL D. VAUGHN, Claimant WCB 85-12997
Roberts, et al., Defense Attorneys November 4, 1986
Order of Dismissal

The insurer has questioned our jurisdiction to entertain
claimant's request for review of Referee Knapp's order dated
July 28, 1986 on the ground of untimely notice to the insurer. On
the basis of the record, we find that claimant hand-delivered his
request for review to the Board on August 25, 1986 and did not
mail or otherwise deliver a copy of the request to the employer,
the insurer or the insurer's attorneys. We further find that we
mailed an acknowledgement of the request to the parties on
August 27, 1986 and that the acknowledgement was received by the
attorneys for the insurer on August 28, 1986.

ORS 656.289(3) and 656.295(2) provide that a party
requesting Board review of a Referee's order must do so not later
than 30 days after the mailing date of the Referee's order. The
statutes further provide that a copy of the request must be mailed
to all adverse parties or their attorneys or that the parties or
attorneys must receive actual notice of the request within the
same 30 days after the Referee's order is mailed. Failure to
strictly comply with the statutes is fatal to the jurisdiction of
the Board. Argonaut Insurance v. King, 63 Or App 847, 852 (1983).

In this case, claimant did not mail a copy of his
request for review to the insurer or its attorneys. .The insurer's
first notice of the request for review was received by its
attorneys on the thirty-first day after the mailing of the
Referee's order. The Board is, therefore, without jurisdiction to
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review the Referee's order, which is final by operatlon of law.
Claimant's request for review is dismissed.

IT IS SO ORDERED.
e ]

MARY L. TADLOCK, Claimant WCB 85-04193
Malagon & Moore, Claimant's Attorneys November 5, 1986
Davis, et al., Defense Attorneys Second Order on Reconsideration

Claimant has requested reconsideration of the Board's
Order on Reconsideration dated October 8, 1986. In our order, we
declined claimant's request to defer our Order on Review to
consider arguments presented in another case currently awaiting
Board review.

In her motion, claimant implies that we accorded greater
consideration to her opposition's wishes in these proceedings. We
strenuously object to this implication..

The insurer's response to claimant's initial request for

deferral was received after our decision on reconsideration had
already been made. Thus, the insurer's response had no effect

upon the Board's decision to deny claimant's request.

Furthermore, the insurer's request in WCB Case No.
85-08068 for a l4-day extension within which to file its
respondent's brief was received timely. Inasmuch as this was the
insurer's first request, pursuant to OAR 438-11-011(3)(c), the
extension was granted. Under the aforementioned rule, the
insurer's basis for the extension is irrelevant, as long as the
request is: (1) the first request; (2) timely filed; and (3) for
an extension of 14 days or less. Consequently, the insurer's
reasons for the extension had no impact on the decision to grant
the request.

We trust that we have resolved the so-called
"contradictions" raised in claimant's recent request. In
conclusion, we reiterate that each issue brought to our attention
is given a full, fair, and impartial review before we arrive at a
decision. It has never been, and it will never be, the policy of
this Board to accord one party a greater degree of consideration
than another.

Turning to the substance of claimant's repeat request to
defer this matter, we stand by the reasoning expressed in our
Order on Reconsideration. , -

Accordingly, claimant's request for reconsideration is
granted. Our previous order is withdrawn. On reconsideration, we
adhere to and republish our former order on reconsideration,
effective this date.

IT IS SO ORDERED.
A ————————

-1344-




TIMOTHY J. JENKS, Claimant WCB 83-10924 & 83-10923
Michael Dye, et al., Claimant's Attorneys November 6, 1986
Roberts, et al., Defense Attorneys Order on Reconsideration
Garrett, et al., Defense Attorneys

Diamond International has requested that we correct our
Order on Reconsideration dated October 3, 1986, which refers to
the original Order ~on Review in this case as having been filed on
November 4, 1984. That date is incorrect. The original-Order on
Review was filed on November 30, 1984. A corrected Order on
Reconsideration was subsequently filed on December 12, 1984.

Except as modified by this corrected order, we adhere to
and republish our October 3, 1986 Order on Reconsideration,
effective this date.

IT IS SO ORDERED,

RICHARD L. McGINNIS, Claimant WCB 85-08334
Vick & Associates, Claimant's Attorneys November 6, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

Claimant requests review of Referee Leahy's order which
dismissed his request for hearing as untimely. On review, claimant

contends that his request for hearing from a Determination Order was
timely.

The Board affirms the order of the Referee with the following
comments.

A Determination Order issued July 19, 1984. On August 7,
1984, the SAIF Corporation submitted to the Evaluation Division
additional information not available at the time of claim closure. The
Evaluation Division concluded that the new information did not introduce
any material which would modify the prior determination. Consequently,
an August 16, 1984 Determination Order issued, affirming the July 19,
1984 Determination Order "in all respects." Both Determination Orders
carried the standard bold face notice of appeal rights advising claimant
that he had one year to request reconsideration or a hearing.

Claimant retained legal counsel on July 5, 1985. His hearing
request was filed on Augqust 9, 1985. Thus, the request was filed more
than one year after the July 1984 Determination Order, but less than one
year after the August 1984 order. '

We agree with the Referee that this matter is governed by ORS
656.268(4), which provides as follows:

"The Evaluation Division shall reconsider deter-
minations made pursuant to this subsection whenever
one of the parties makes request therefor and
presents medical information regarding the claim
that was not available at the time the original
determination was made. However, any such request
for reconsideration must be made prior to the time
a request for hearing is made pursuant to ORS
656.283. The time from request for reconsideration
until decision on reconsideration shall not be '
counted in any limitation on the time allowed for
requesting a hearing pursuant to ORS 656,283.,"
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Applying ORS 656.268(4), claimant would receive a nine-
_day extension from the July 19, 1984 Determination Order within
which to file his request for hearing. This nine day period
pertains to the period between SAIF's August 7, 1984 submission of
additional medical information and the August 16, 1984
Determination Order. With this extension, claimant's hearing
request could be filed no later than July 28, 1985. 1Inasmuch as
the request was not filed until August 9, 1985, we conclude that
it must be dismissed as untimely.

We acknowlege that the bold face notice of appeal rights
on the August 1984 Determination Order may have been misleading.

However, we concur with the Referee's conclusion that the print of

an administrative form cannot modify the express language of a
controlling statute.

ORDER

The Referee's order dated April 3, 1986 is affirmed.

. __ e e ]
- — —_

SUSAN ARCHULETA, Claimant ' WCB 85-01646
Emmons, et al., Claimant's Attorneys November 11, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members McMurdo and Lewis.

The SAIF Corporation requests review of Referee Michael
V. Johnson's order which set aside its denial of claimant's
industrial injury claims for left carpal tunnel syndrome, low back
condition and left shoulder condition. The issue is
compensability.

Claimant was injured on August 17, 1984 when she lifted
a box of books weighing 60 pounds and her left wrist gave out.
Claimant saw Dr. Luce on August 20, 1984 who noted claimant's
swollen wrist and hand. X-rays taken at the time revealed a mild
superficial soft tissue injury. The claim was accepted by SAIF as
a disabling injury. '

" Claimant continued to treat with Dr. Luce for her
swollen wrist and on September 25, 1984 complained to Dr. Luce of
low back pain. Dr. Luce's chart note reveals that claimant stated
that the pain came on while she was making a bed. Dr. Luce :
hospitalized claimant for acute and chronic lumbosacral strain
with right sciatia. In the admission sheet, Dr. Luce noted that
claimant had been hospitalized previously for lumbosacral strain.
The report also indicated that claimant had diabetes mellitus
under poor control. Claimant was discharged on October 8, 1984.

On November 29, 1984, claimant was examined by a
neurologist, Dr. Bernstein. Dr. Bernstein diagnosed deQuervain's
syndrome on the left side and bilateral carpal tunnel syndrome.
Dr. Bernstein stated that:

"It would be tempting to state that this is
not industrially related and due to her
diabetes, as her clinical presentation is
rather poor for carpal tunnel syndrome.
However, it is rather striking that her
carpal tunnel syndrome is indeed worse on
the left than the right, the reversal of
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what one would usually expect to see in a
right handed individual."

In his history Dr. Bernstein specifically noted that claimant
"denied any neck pain."

Claimant was examined by Dr. Scheinberg on December 5,
1984 and December 12, 1984, After reviewing the report of
Dr. Bernstein, Dr. Scheinberg concluded claimant was medically
stationary with no evidence of deQuervain's syndrome.
Dr. Scheinberg stated that claimant's carpal tunnel condition was
most likely secondary to her diabetes rather than her industrial
injury. In the December 5, 1984 report, Dr. Scheinberg noted that
claimant, "denies any symptoms or pain relating to her neck or
shoulders.”

On January 3, 1985 SAIF Corporation issued a denial of
claimant's left carpal tunnel syndrome as not being related to her
industrial injury.

At SAIF's request, claimant saw Dr. Burr on January 4,
1985, Dr. Burr diagnosed: (1) strain, left wrist, subsiding; (2)
mild deQuervain's tenosynovitis, left wrist; (3) mild carpal
tunnel syndrome by history, left; (4) mild back strain; (5)
functional overlay, mild; and (6) exogenous obesity, moderate.
Dr. Burr rendered no opinion as to causation. He stated that
claimant was medically stationary, but would continue to complain
of the symptoms of mild straining of the wrist. He rated the
impairment of the wrist as mild. 1In the history given to
‘Dr. Burr, claimant stated she had pain in her left shoulder.
Dr. Burr noted that there was tenderness on palpation.

Claimant received a Determination Order on January 30,
1985 and a second Determination Order on February 14, 1985,
neither of which awarded claimant permanent partial disability.

Dr. Luce issued a report on March 19, 1985 in which he
stated that claimant's hand, wrist, and lower arm problems were a
direct result of her industrial injury. On March 26, 1985
Dr. Luce stated that with regard to claimant's wrist, his
prognosis was guarded and that she would have permanent
impairment. He also noted that claimant suffered from acute
chronic lumbosacral strain.

On May 6, 1985, Dr. Erkkila began treating claimant for
her shoulder condition. After several examinations, Dr. Erkkila
diagnosed adhesive capsulitis of the left shoulder. 1In
Dr. Erkkila's report of June 27, 1985, he noted that claimant had
stated that she had suffered pain in the left arm since her
industrial injury. He felt that claimant's adhesive capsulitis
evolved from that event.

On July 2, 1985 Dr. Luce stated that claimant's low back
problem was not associated with her industrial injury of
August 17, 1984. He noted that claimant did not mention back
problems for over a month after her injury.

Dr. Scheinberg again examined claimant on July 3, 1985.
In the report, claimant complained of severe pain in her left
shoulder. She stated that she had only minimal discomfort in the
left shoulder at the time of her last visit with Dr. Scheinberg in
.December of 1984, but that shortly after that visit her shoulder
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pain dramatically increased. Claimant denied any previous upper
extremity or back problems. ‘

Dr. Scheinberg diagnosed: (1) bilateral carpal tunnel
syndrome; (2) adhesive capsulitis, left shoulder; (3) chronic
musculoligamentous strain, lumbosacral spine; and (4) diabetes
"mellitus., Dr. Scheinberg stated that claimant's shoulder and back
condition were not related to her industrial injury.

Dr. Scheinberg felt that claimant's adhesive capsulitis could be
secondary to her carpal tunnel syndrome. In the report,

Dr. Scheinberg specifically noted that in his previous examination
of claimant, she had denied any shoulder problems.

On September 11, 1985 SAIF issued a denial of claimant's
left shoulder and low back condition. :

In a report dated September 16, 1985 Dr. Aasum, a
chiropractor, stated that he had first seen claimant in July of
1980 for mid and low back pain. He treated claimant with
chiropractic adjustment of the spine between July 8, 1980 and
October 9, 1981. He did not see her again until October 16, 1984.

At hearing claimant testified that prior to the

August 17, 1984 industrial accident she had never seen any
physicians for her low back, right leg, shoulder or wrist. She
stated that she did not tell Dr. Luce about her back pain
initially because she thought it was related to the flu. Claimant
testified that she first experienced left shoulder pain '
approximately two to three weeks after the industrial injury. She
stated she told all the doctors about her symptoms as she had seen

them. She stated that the pain in her left arm initially was Jjust
below the left shoulder. She also stated that at the time of her
injury she had pain in her right wrist, but d4id not notice it
because she was primarily concerned with pain in her left arm.

Claimant testified that she had no back problems prior
to her Augqust 17, 1984 industrial injury. In Dr. Scheinberg's
report of July 3, 1985, he noted that claimant denied any previous
back problems. This testimony is directly contradicted by
Dr. Aasum's report of September 16, 1985 in which he stated that
he had treated claimant for over one year with chiropratic
adjustment between July 8, 1980 and October 9, 1981. The Referee
reconciled the discrepancy by concluding that claimant's "denial
of prior back problems related to her contemporary industrial
problems rather than some earlier difficulty for which she sought
chiropractic care." We find that claimant's denial of prior back
problems cannot be reconciled with Dr. Aasum's report and that
claimant's credibility is assailed by this inconsistency.

: - Claimant further testified at hearing that her left.
shoulder began to hurt approximately three weeks after the initial
injury. She also stated that she had told all the doctors about
her symptoms as she had seen them. . None of the medical reports
prior to January 4, 1985 support this contention. Further,

Dr. Scheinberg's report of December 5, 1984 stated that claimant
"denies any sypmtoms or pain relating to her neck or shoulders."
Claimant's denial of shoulder pain cannot be reconciled with her

testimony on this point, causing us to further question claimant's
credibility and reliability.
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. The Referee found that claimant was a credible witness,
based upon his observation of her appearance and demeanor at the
hearing. Although we generally defer to the Referee's findings
insofar as they are based upon observation of a witness, the
Referee has no greater advantage than we where the ultimate
determination of the probative value of claimant's testimony must
be based upon an objective evaluation of the substance of the
testimony in view of the entire record. See Davies v. Hanel Lbr.
Co., 67 Or App 35, 38 (1984). We find claimant's testimony,
however sincere it may have been, to be so inconsistent with the
remainder of the record that it is entitled to little weight.

Claimant asserts that her left carpal tunnel syndrome is
related to her compensable wrist injury. Dr. Bernstein found it
unusual that claimant's bilateral carpal tunnel was worse on the
left than right, but does not relate the condition to her
industrial injury. Dr. Scheinberg specifically stated that the
carpal tunnel was most likely secondary to her diabetes rather
than her industrial injury. No other doctors render an opinon as

to the relationship of claimant's carpal tunnel to her injury.
Claimant has failed to prove by a preponderance of the evidence
that her carpal tunnel syndrome is related to her industrial
injury.

Claimant alleges that her low back condition is related
to her industrial injury. Dr. Luce, claimant's treating
physician, specifically stated that claimant's low back condition
was not related to the August 17, 1984 industrial injury.

Claimant waited nearly a month to treat for a back condition she
said started to hurt at the time of her injury because she felt
that the back pain may be related to the flu. Nothing in

Dr. Luce's chart notes indicates that claimant complained of back
pain or the flu prior to September 25, 1984. The compensability
of the back condition is supported solely by claimant's

testimony. We have concluded that this testimony does not
outweigh the contrary evidence in the record as a whole. Claimant
has, therefore, failed to prove by a preponderance of the evidence
that her low back condition is related to her industrial injury.

Claimant also asserts that her left shoulder condition
is related to her industrial injury. Dr. Erkkila treated
claimant's left shoulder and diagnosed adhesive capsulitis.

Dr. Erkkila related the adhesive capsulitis to claimant's
industrial injury, but did not explain the mechanics of that
injury or why claimant had not experienced symptoms immediately
after the injury. Further, Dr. Erkkila relied on claimant's
statement that the pain in the shoulder had begun soon after the
industrial injury. Dr. Scheinberg stated that claimant's adhesive
capsulitis was not related to her industrial injury, but felt it
could be secondary to claimant's carpal tunnel syndrome. Dr. Luce
stated that only claimant's lower arm, wrist, and hand condition
were related to her industrial injury. Claimant's testimony that
her shoulder pain began about two to three weeks after the
incident is not credible. Claimant has failed to prove that her
shoulder condition is related to her industrial injury.

We find that claimant's accepted wrist condition was
medically stationary at the time of hearing. Dr. Burr stated that
claimant had minimal impairment of the wrist with a 50 pound
lifting limitation. Dr. Luce generally agreed with Dr. Burr's
assessment, but felt that claimant could lift no more than 15 to

-1349-



20 pounds. On de novo review, we find that claimant is entitled
to 7.5 degrees for five percent scheduled permanent partial
disability for the loss of function of her left hand.

ORDER

The Referee's order dated March 17, 1986 is reversed.
The SAIF Corporation's January 3, 1985 denial of claimant's carpal
tunnel syndrome is reinstated. SAIF's September 11, 1985 denial
of claimant's low back condition and shoulder condition is also
reinstated. <Claimant is awarded 7.5 degrees for five percent
scheduled permanent partial disability for the loss of function of
her left hand. <Claimant's attorney is allowed 25 percent of
claimant's scheduled award of permanent partial disability, not to
exceed $2000, as a reasonable attorney fee.

CHARLEY E. FITE, Claimant WCB 85-13834
Churchill, et al., Claimant's Attorneys November 11, 1986
Roberts, et al., Defense Attornevs Qrder on Reconsideration

"The insurer has requested reconsideration of the Board's
Order on Review dated October 17, 1986.

The request for reconsideration is allowed, and the
Order on Review dated October 17, 1986 is withdrawn for
reconsideration. :

The Board accepted Dr. Peterson's conclusion that
claimant suffered from a preexisting congenital defect causing
claimant's inguinal hernia. We also accepted his conclusion that
physical activity forces the hernia through the rupture worsening
the hernia condition. Notably, Dr. Peterson stated that once a
hernia has started, the force necessary to worsen the condition is
is much less than the force needed to traumatically induce a
hernia. Claimant credibly testified that he never had any
symptoms prior to his working on October 15, 1985. Claimant's
testimony is consistent with Dr. Peterson's testimony of physical
activity worsening the hernia and creating the symptoms. Further,
Dr. Moe, the surgeon that actually repaired claimant's hernia,
related claimant's work activity to the hernia condition, as did
Dr. Carney, claimant's treating internist. We do not find the
opinions of claimant's treating physicians to be totally
inconsistent with Dr. Peterson's opinion. Claimant has
established his claim by a preponderance of the evidence.

After reconsideration, thé Board adheres to and
republishes its previous order, effective this date.

IT IS SO ORDERED.

S~ P S R S S A S

MARGIE M. GUILL, Claimant  WCB 85-09065
Welch, Bruun & Green, Claimant's Attorneys November 11, 1986
Schwabe et al., Defense Attorneys Order on Rev1ew

Reviewed by Board Members Lewis and Ferris.

The self-insured employer requests review of Referee
Thye's.order that set aside its denial of claimant's occupational
disease claim for her right foot and awarded claimant a $1,500
attorney fee. The issues are compensability and attorney fees.
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The Board affirms the order of the Referee as it relates
to the compensability of claimant's occupational disease claim.
We modify the award of attorney fees.

In determining the reasonableness of attorney fees, the
factors considered are: (1) time devoted to the case; (2)
complexity of the issues involved; (3) value of the interest
involved; (4) skill and standing of counsel; (5) nature of the

proceedings; and (6) results secured. Barbara A. Wheeler, 37 Van
Natta 122 (1985).

The record consists of a total of 11 exhibits. ©Only two
of those exhibits were produced at the request of claimant's
attorney. The hearing lasted a total of one and a half hours
ending with the Referee issuing a bench opinion. The sole issue
at hearing was compensability. Claimant's claim was initially
placed in deferred status and claimant obtained benefits from the
time of filing in April of 1985 until the denial on July 19,
1985. At the time of the denial claimant was back working full
time and had received temporary disability benefits. The Referee
concluded that the occupational disease claim appeared to be only
a "temporary worsening"” of claimant's preexisting condition.

Applying these facts to the test described in Wheeler,
supra, we conclude that the award of attorney fees for services at
the hearing was excessive. Our review of the record indicates
that $750 is a reasonable attorney fee for services rendered
through the hearing. We modify the Referee's opinion accordingly.

Further, we find this case to have been of average
difficulty with an ordinary likelihood of success on Board Review.

ORDER

The Referee's order dated April 7, 1986, as modified, is
affirmed. Claimant's attorney is awarded $750 for services
through hearing to be paid by the self-insured employer. For
services on Board review, claimant's attorney is awarded $500 to
be paid by the self-insured employer.

JOHN KELLER, Claimant WCB 85-07814
John C. 0'Brien, Jr., Claimant's Attorney November 11, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and McMurdo.

The SAIF Corporation requests review of that portion of
Referee Galton's order, as adhered to on reconsideration, which
assessed penalties and accompanying attorney fees for allegedly
unreasonable claims processing. On review, SAIF argues that the
penalty should be reduced. We agree and modify.

SAIF's insured learned of claimant's alleged disabling
knee injury on March 21, 1985. The claim was placed in deferred
status, but temporary disability benefits did not begin until
May 16, 1985. At that time, claimant received temporary partial
disability from March 25, 1985 through May 9, 1985. On May 30,

1985, SAIF made a two-week installment, which covered the period
between May 9, 1985 and May 23, 1985. No further disability

?Sggfits were paid prior to SAIF's eventual denial on June 12,
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In withholding seven days from each of the two
disability payments, SAIF relied on OAR 436-60-150(4) which then
provided as follows: i :

"Continued temporary total disability due
should be paid current to date of payment
at least once each 14 days thereafter, but
in no event shall benefits due be more than
one week in arrears.”

The Referee penalized SAIF for three general instances
of unreasonable conduct: (1) its delay in commencing temporary
disability benefits from March 21, 1985, the date of notice,
through May 16, 1985, the date of first payment; (2) its failure
to pay benefits between May 23, 1985 and the June 12, 1985 denial;
and (3) its withholding of seven days of temporary disability
benefits from the May 16, 1985 and May 30, 1985 payments. The
Referee acknowledged that he was not empowered to invalidate the

administrative rule upon which SAIF relied in withholding the
seven days of benefits. Yet, concluding that the rule was
"contrary to dispositive statutory and case law authority," the
Referee would not consider SAIF's reliance on the rule . as a
defense against the imposition of penalties and attorney fees.

SAIF concedes that its initial response to the claim was
untimely and does not argue that its failure to pay benefits
through the date of its denial was justified. - However, it argues
that the aforementioned rule permitted it to withhold seven days
from each check.

We agree with the Referee that SAIF should be penalized
for its unreasonable delay in responding to the claim and its
unreasonable failure to continue paying temporary disability
benefits prior to the date of its denial. Thus, penalties for
this unreasonable conduct should be based on the compensation
"then due" between: (1) March 21, 1985, when SAIF's insured
learned of the alleged injury, and May 16, 1985, when SAIF finally
responded to the claim; and (2) May 23, 1985, the last date for
which claimant received benefits, and June 12, 1985, when SAIF
issued its denial. '

We disagree with the Referee's conclusion that SAIF
acted unreasonable in following the aforementioned administrative
rule. We have held that we are without authority to determine the
validity of an administrative rule. James R. Frank, 37 Van Natta
1555, 1557 (1985). Furthermore, we consider it entirely
reasonable for an insurer to comply with a validly enacted
administrative rule. Consequently, we conclude that SAIF was :
justified in withholding seven days from each of its May 16, 1985
and May 30, 1985 payments.

Although these withholding periods should not be used
for purposes of penalizing SAIF for complying with the
administrative rule, they are already included within other
penalties for unreasonable processing. The withholding periods
concern May 9, 1985 to May 16, 1985 and May 23, 1985 to May 30,
1985. The former period is encompassed within the "unreasonable
late response" penalty. Likewise, the latter period is enclosed
within the “"unreasonable failure to pay until denied" penalty.

SAIF also contends that each of its two installments
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contained a seven day period which had been timely paid. We agree
with this contention. However, for purposes of assessing a
penalty, this conclusion effects only one of the seven day
periods.

The May 16, 1985 installment timely compensated claimant
for the May 2, 1985 and May 9, 1985 period.  Yet, as with the
May 9 - May 16 period discussed earlier, this period also pertains
to the "unreasonable late response® penalty. Therefore, the
penalty should remain undisturbed. However, the May 30, 1985
installment not only made timely payment for the May 16, 1985 to
May 23, 1985 period, but this period is also not contained within
any of the other instances of unreasonable conduct. Consequently,
SAIF's penalty will not be based on this seven day period. This
minor adjustment does not result in a modification of the
Referee's attorney fee award.

ORDER

The Referee's order dated March 18, 1986, as adhered to
on reconsideration dated March 27, 1986, is modified in part. In
lieu of the penalty granted by the Referee's order, SAIF is
assessed a 25 percent penalty based upon the temporary partial
disability due claimant between March 21, 1985 and June 12, 1985,
less compensation paid between May 16, 1985 and May 23, 1985. The
remainder of the Referee's order is affirmed.

e ]
B ]

RICHARD G. SURPRISE, Claimant WCB 85-03495
Malagon & Moore, Claimant's Attorneys November 11, 1986
Foss, Whitty & Roess, Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

The self-insured employer requests review of those
portions of Referee McCullough's order that: (1) assessed a
penalty and attorney fee in connection with the employer's initial
closure of claimant's low back claim by notice of claim closure;
(2) awarded claimant additional temporary disability compensation;
(3) set aside its denial of payment for claimant's pain center
treatment; and (4) awarded claimant 20 percent (64 degrees)
unscheduled permanent partial disability for claimant's low back
in lieu of the award by Determination Order of five percent (16
degrees). The issues are medical services, temporary disability,
extent of permanent disability, penalties and attorney fees.

Claimant compensably injured his low back in May 1983
when he slipped on an oil-covered surface and fell down. After a
period of conservative treatment, a laminectomy and discectomy
were performed at L4-5 by Dr. Bert, an orthopedist, in December
1983. Claimant recovered slowly after surgery. In October 1984,
Dr. Bert completed a physical capacities assessment in which he
indicated that claimant had minor, but permanent limitations in
bending, squatting, climbing, crawling, reaching, lifting,
carrying and sitting. The following month, Dr. Bert declared
claimant medically stationary and reported:

"CURRENT STATUS: He now has minimal
discomfort in his back. He 1is doing all
usual and customary activity but is not
employed yet. He is applying for work.

"PHYSICAL EXAMINATION: On exam he has a
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full range of motion of his back. There is
no motor, sensory or circulatory
impairment. No calf or thigh atrophy.

"IMPRESSION: I feel he has made a complete
recovery. ,

“RECOMMENDATION: He may be returned to all
usual and customary work with no impairment.

The employer closed the claim by notice of claim closure
on November 28, 1984. The Evaluation Division subsequently
‘reviewed the notice of claim closure pursuant to ORS 656.268(3)
and issued a Determination Order dated March 28, 1985 which
modified the temporary disability compensation awarded by the
employer and granted an award of five percent (16 degrees)
unscheduled permanent partial disability.

In December 1984, claimant visited Dr. Bernstein, a
neurologist, complaining of low back pain. Dr. Bernstein could
find no objective evidence of a problem and prescribed
conservative treatment. The following month, Dr. Bernstein wrote
the employer stating that claimant should lift no more than 20
pounds and recommended that claimant receive vocational training.
In March 1985, Dr. Bernstein noted that claimant's condition had
not improved and suggested a pain clinic referral. The employer
issued a denial in which it refused to authorize treatment at a
pain clinic on the ground that such treatment was not reasonable
or necessary. Claimant participated in the program despite the
denial and reportedly made excellent progress.

After completing the pain center program, claimant was
examined by Dr. Bert. Dr. Bert noted that claimant's treatment at.
the pain center had been quite successful, stated that claimant
was medically stationary and indicated that claimant could perform
any Jjob not requiring repetitive or heavy lifting.

The Board affirms the order of the Referee on the
medical services and temporary disability issues. Claimant's
attorney is entitled to a reasonable employer-paid fee in
connection with these issues. See ORS 656.382(2); Shoulders v.
SAIF, 300 Or 606, 609-10 (1986).

On the issues of penalties and attorney fees for
improper claim closure, we reverse. Under ORS 656.268(3), an
employer or insurer may close a claim without submitting the claim
to the Evaluation Division if the employer or insurer decides that
"the claim is disabling but without permanent disability.” If a
hearing is later held on the claim and a finding is made that the
closure decision was not supported by "substantial evidence,® the
employer or insurer is liable for a penalty and may also be liable
for an associated attorney fee. See Volk v. SAIF, 73 Or App 643,
647 (1985). .
" *"gSubstantial evidence® is any evidence which a
reasonable mind could accept as adequate to support a conclusion.
Bay v. State Board of Education, 233 Or 601, 605-06 (1963); see
Volk V. SAIF, supra, 73 Or App at 646-47. Dr. Bert, claimant's
treating orthopedist, plainly stated in his closing report that
claimant was medically stationary and that claimant had sustained .
no permanent impairment. This was substantial evidence that
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claimant's claim was "without permanent disability" at the time
the employer issued the notice of claim closure. We thus reverse
that portion of the Referee's order that assessed a penalty and
attorney fee for improper claim closure.

With regard to the issue of extent of disability, we
modify the award granted by the Referee. In determining the
extent of unscheduled permanent partial disability for claimant's
low back, we consider his physical impairment as reflected in the
medical record and the testimony at the hearing and all of the
relevant social and vocational factors set forth in OAR 436-30-380
et seq. We apply these rules as gquidelines, not as restrictive
mechanical formulas. See Harwell v. Argonaut Insurance Co., 296
Or 505, 510 (1984); Howerton v. SAIF, 70 Or App 99, 102 (1984).

Claimant was age 39 at the time of the hearing. He is
of average intelligence, is a high school graduate and attended
classes for another one and one-half years at a community
college. His adult work experience has been in plywood mills in
positions such as patcher, Raimann machine operator, core feeder
and dryer feeder.

Following our de novo review of the medical and lay
evidence, we conclude that claimant's low back impairment is in
the minimal range. Exercising our independent judgment in light
of claimant's level of impairment and the relevant social and
vocational factors, we conclude that an award of 32 degrees for 10
percent unscheduled permanent partial disability adequately and
appropriately compensates claimant for the permanent loss of.
earning capacity due to the industrial injury.

ORDER

The Referee's order dated April 8, 1986 is affirmed in
part, reversed in part and modified in part. That portion of the
order that assessed a penalty and associated attorney fee for
improper claim closure is reversed. The Referee's award of 20
percent (64 degrees) unscheduled permanent partial disability for
the low back is reduced to 10 percent (32 degrees). Claimant's
attorney is awarded $500 for services on Board review in
connection with the medical services and temporary disability
issues, to be paid by the self-insured employer.

DOROTHY J. HAYES, Claimant WCB 84-00578 & 84-00579
Velure & Bruce, Claimant's Attorneys - _ November 12, 1986
SAIF Corp.Legal, Defense Attorney Order on Review

Foss, et al., Defense Attorneys
Marcus K. Ward, Defense Attorney

Reviewed by Board Members McMurdo and Ferris.

The SAIF Corporation, as insurer for Coos-Curry
Manpower, requests review of Referee McCullough's order that: (1)
found it, rather than SAIF as insurer for the Oregon Adult and
Family Services Division, responsible for claimant's claim for
chemical sensitivity; and (2) set aside as having been prematurely
issued the Determination Orders dated January 11, 1984. The
issues are responsibility and premature closure.

We affirm that portion of the Referee's order pertaining
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to the responsibility issue.. ‘Bracke v. Baza'r, 293 Or 239
(1983). With regard to the issue of premature closure we find
that claimant's claim was properly closed on November 25, 1983.
We, therefore, reverse the Referee's order as it pertains to
premature closure. '

Claimant's chemical sensitivity problem began in 1980.
After claimant changed jobs, her symptoms lessened for a time,
then returned in September 1980 and remained fairly continuous
thereafter. Claimant was seen in consultation on several
occasions between September 1981 and November 1983 by
Dr. Saddoris. After examining claimant on November 25, 1983,
Dr. Saddoris reported that claimant continued to have intermittent
coughing and wheezing. He concluded, however, that claimant was
essentially stable because her condition had not materially
changed for several years. He, therefore, found claimant
‘medically stationary as of the date of the examination.

Determination Orders dated January 11, 1984 declared
claimant medically stationary as of November 25, 1983. Claimant
subsequently sought treatment from Dr. Morgan in mid-1984.

Dr. Morgan testified at the hearing that claimant was not yet
stationary. He indicated that claimant's condition had waxed and
waned since 1981, but that she had probably not improved during
the previous four years.

Claimant relies on the testimony of Dr. Morgan to
establish that she was not stationary at the time the January 1984
Determination Orders issued. Dr. Morgan's testimony and reports,
however, were made available after the Determination Orders
issued. 1In Alvarez v. GAB Business Services, 72 Or App 524
(1985), the court made clear that medically stationary status is’
to be determined from the evidence available at the time of
closure. Subsequent information is not to be considered. See
also Maarefi v. SAIF, 69 Or App 527 (1984).

In the present case, the pertinent information available
at the time of closure consisted of the reports of the consulting
physician, Dr. Saddoris. It was his opinion that claimant was
medically stationary on November 25, 1983. . Claimant's claim was
properly closed by the Determination Orders declaring that date as
the date claimant reached medically stationary status.

ORDER

The Referee's order dated October 31, 1984 is reversed
in part and affirmed in part. That portion of the order that set
aside the Determination Orders dated January 11, 1984 is reversed
and the Orders are reinstated. The remainder of the Referee's
order is affirmed.

CHERYL FROMME, Claimant WCB 85-10042
Coons & Cole, Claimant's Attorneys November 13, 1986
Moscato & Byerly, Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.

Claimant requests review of Referee Brown's order that
awarded -claimant 15 percent (48 degrees) unscheduled permanent
partial disability for her low back in addition to the 15 percent
(48 degrees) awarded by Determination Order. The insurer
cross-requests review, contending that the award granted by the
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Determination Order should be reinstated. The issue is extent of
disability.

Claimant injured her low back in May 1983 in the course
of her employment as a grocery checker when she lifted a heavy bag
of groceries to put it in a shopping cart. After a period of
chiropractic treatment, the claim was closed by Determination
Order in August 1983 with no award of permanent partial disability.

Claimant returned to work and experienced an
exacerbation of her condition. A consulting orthopedist,
Dr. Schroeder, suspected a herniated lumbar disc. Claimant
underwent a CT scan and myelogram which revealed bulging discs at
L4-5 and L5-S1. After further conservative treatment, the claim
was again closed by Determination Order, this time with an award
of 15 percent (48 degrees) unscheduled permanent partial
disability. Dr. Schroeder rated claimant's impairment as mild.
Other reports in the record indicate that claimant should not 1lift
over 25 pounds on a regular basis.

After claim closure, claimant began working in a body
shop as an estimator/bookkeeper. Claimant testified that she was
able to perform this job without extreme discomfort on good days,
but on bad days, which occur at least once a week, she could not
work. Her employer had experienced a back injury himself and was
tolerant of claimant's limitations and the problems created by
claimant missing work on the bad days. The Referee found claimant
credible based on her demeanor. He noted that after 40 minutes of
testimony claimant appeared extremely uncomfortable and after an
hour was on the verge of tears.

Based upon the medical record and the testimony, the
Referee rated claimant's impairment at 10 percent of the whole
person. The Referee then discussed the various social and
vocational factors listed in OAR 436-30-400 through 436-30-460 and
calculated claimant's unscheduled disability as 15 percent. He
then added another 15 percent based upon the "unpredictability" of
claimant's "bad days" and her employment by a "sympathetic
employer®™ for a total disability rating of 30 percent or 96
degrees.

In rating the extent of unscheduled permanent partial
disability for claimant's low back, we consider her physical
impairment as reflected in the medical record and the testimony at
the hearing and all of the relevant social and vocational factors
set forth in OAR 436-30-480 et seq. We apply these rules as
guidelines, not as restrictive mechanical formulas. See Harwell
v. Argonaut Insurance Co., 296 Or 505, 510 (1984); Howerton v.
SAIF, 70 Or App 99, 102 (1984).

Claimant was 24 years old at the time of the hearing.
She is of average intelligence, is a high school graduate and has
two years of college. Her short work history is in the retail
grocery industry where she had progressed in a relatively short
time from an entry level position as a bottle counter to a
position with some management responsibilities.

Following our de novo review of the medical. and lay
evidence, we conclude that claimant's low back impairment is in
the lower end of the mild range. We have considered the
"unpredictability™ of claimant's "bad days" in arriving at this
conclusion. EXxercising our independent judgment in light of
claimant's level of impairment and the relevant social and
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vocational factors (including claimant's current employment with a
*sympathetic employer"), we conclude that an award of 48 degrees
for 15 percent unscheduled permanent partial disability adequately
and appropriately compensates claimant for the permanent loss of
earning capacity due to the industrial injury. We, therefore,
reinstate the Determination Order award.

ORDER

The Referee's order dated April 8, 1986 is reversed.
The award of 48 degrees for 15 percent unscheduled permanent
partial disability for claimant's low back granted by the
Determination Order dated August 2, 1985 is reinstated and

affirmed. »

CLIFFORD D. HOWERTON, Claimant Own Motion 85-0196M
Ormsbee & Corrigall, Claimant's Attorneys November 13, 1986
Cummins, et al., Defense Attorneys ‘ Own Motion Order and Determ1nat1on

On September 27, 1985 we issued our second order on
reconsideration in this case, in which we withdrew two previous
orders and ordered claimant's claim reopened for payment of
compensation for temporary total disability, less time worked,
commencing February 5, 1984. Claimant's aggravation rights, ORS
656.273(1), have expired. Subsequently, claimant has moved the
Board for an order awarding a penalty and associated attorney fees
for the self-insured employer's refusal to pay or delay in paying
compensation ordered by the Board. On August 13, 1986 we issued
an order requiring the employer to show cause why such relief
should not be granted. Since the issuance of the show cause
order, both the employer and claimant have provided us with
evidence and argument relating to the issue of penalties and
attorney fees. Additionally, on September 22, 1986 the employer
requested that claimant's claim be closed.

We address first the question of penalties and attorney
fees. ORS 656.262(10) provides:

*If the insurer or self-insured employer
unreasonably delays or unreasonably refuses
to pay compensation . . . , the insurer or
self-insured employer shall be liable for
an additional amount up to 25 percent of
the amounts then due plus any attorney fees
which may be assessed under ORS 656.382.

In our order reopening claimant's claim, we ordered the
claim reopened and compensation paid for temporary total
disability as of February 5, 1984, less time worked. The record
establishes that employer began paying compensation for temporary
total disability as of October 19, 1984, the date claimant ceased
working entirely. Prior to requesting additional relief in the
form of a penalty and attorney fees, claimant, through his
attorney, made claim for temporary disability compensation for the .
periods February 5-12, 1984, February 27, 1984, April 10 through
May 20, 1984, July 18, 1984, September 4, 1984 and “"for any other
time claimant lost as a result of his injury." Employer
eventually paid compensation for the period April 11 through
May 20, 1984, but as of this date all other claimed periods remain
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Department published an order pursuant to ORS 656.307 which

designated Safeco as the paying agent pending a hearing. On
May 9, 1985 Industrial Indemnity denied responsibility for

claimant's low back condition as an aggravation.

In May 1985 claimant's right ankle condition worsened.
On May 22, 1985 Dr. Colistro reported that claimant's need for
psychological treatment was now related to her right ankle injury
rather than the low back injury. He related the psychological
condition to the physical condition which was most disabling at
the time.

On June 25, 1985 Safeco denied responsibility for
claimant's leg, ankle, and foot related conditions including the
psychological and emotional condition. On July 25, 1985 SAIF
denied compensability of and responsibility for claimant's leg,
ankle, and foot related conditions including the psychological and
emotional condition. A stipulation dated August 8, 1985 between
claimant and Industrial Indemnity acknowledged that Industrial
Indemnity was not responsible for claimant's low back, leg, ankle,
foot, and related psychological and emotional conditions and
awarded 24 degrees for 7.5 percent unscheduled permanent partial
disability for injury to claimant's neck and shoulders.

During cross-examination of claimant, SAIF and Safeco
represented that they had requested a .307 order on the issue of
responsibility for claimant's right ankle and related conditions
and that compensability was not an issue., Claimant's attorney
confirmed the representation.

The Board affirms the Referee's order on the issue of
SAIF's responsibility for claimant's right leg, ankle, and foot
injuries. The medical evidence is clear that there was no
worsening of the underlying condition sufficient to shift
responsibility to the subsequent employer.

The Referee found that Safeco was responsible for a new
injury to claimant's low back based on the reasoning in
Consolidated Freightways v. Foushee, 78 Or App 509, rev. den., 301
Or 338 (1986). He found that the sudden incident of pain and new
symptoms in January 1985 constituted a new injury and that a

worsening of the underlying condition was not necessary to shift
responsibility. Since the Referee's decision the Court of Appeals

published Hensel Phelps Construction v. Mirich, 81 Or App 290
(1986). In the aggravation or new injury context it is necessary
that the accepted condition was worsened at the subsequent
employment to shift responsibility. Mirich, id. at 294. See also
Eva L. Doner (Staley), 38 Van Natta 1280 (1986). The medical
evidence is unequivocal that claimant's January 1985 symptoms did
not indicate a worsening of the underlying condition. There was
merely a symptomatic exacerbation of the accepted condition.
Consequently the Referee's order shall be reversed and
responsibility for the low back condition assigned to SAIF.

The Referee divided responsibility for the psychological
and emotional condition according to the opinion of the treating
psychiatrist. When claimant's low back condition was the primary
disabling factor contributing to the psychological and emotional
condition then SAIF was responsible for the psychiatric care.

When the right ankle condition was the primary disabling factor

contributing to the psychological and emotional condition then

Safeco was responsible for the psychiatric care. By this order we
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have_fqund that SAIF is responsible for both the low back
condition and the right ankle condition. Consequently SAIF is the

respon§ible insurer for the psychological and emotional condition
as 1t is related to each physical condition.

The Referee awarded attorney fees to be paid by Safeco
for services related to overturning its March 1, 1985 denial of
~responsibility for claimant's low back condition., The denial was
'solely a denial of responsibility. Compensability of the low back
condition was not an issue and a .307 order was published promptly
after the responsibility denials. Attorney fees should have been
allowed out of compensation awarded to claimant rather than paid
by the insurer on this issue. Calvin C. Bourne, 38 Van Natta 965
(1986); Mark L. Queener, 38 Van Natta 882 (1986).

The Referee awarded attorney fees to be paid by SAIF for
services related to overturning its July 25, 1985 denial of
compensability of and responsibility for claimant's lower
extremities conditions and psychological and emotional condition.
At the time of the hearing both insurers had denied compensability
and no order pursuant to ORS 656.307 had been issued. During
cross-examination of the claimant the parties stipulated that
compensability was no longer an issue but that insurer
responsibility remained as an issue. The parties represented that
the actual acceptance of the compensability issue had been agreed
to before the hearing commenced. Consequently claimant's attorney
was entitled to a fee for overturning a denial of compensation
without the necessity of a hearing. OAR 438-47-015; Dennis S.
Current, 38 Van Natta 838, 839 (1986); Harold L. Dotson, 37 Van
Natta 759 (1985), aff'd, Dotson v. Bohemia, Inc., 80 Or App 233
(1986). The Referee awarded a fee within his discretion for
services related to the overturning of a denial of compensation to
be paid by SAIF. There was no issue of claimant's right to or
amount of compensation on Board review, therefore claimant's
attorney is not entitled to a fee for services on Board review.

ORDER

The Referee's order dated January 22, 1986 as corrected
and amended February 18, 1986 is reversed in part and affirmed in
part. That portion of the order which set aside the March 1, 1985
denial by Safeco Insurance Company of responsibility for a new
injury to claimant's low back is reversed and the denial is
reinstated and affirmed., That portion of the order which upheld
the March 28, 1985 denial of the SAIF Corporation of aggravation
of claimant's low back condition is reversed and the claim is
remanded to SAIF for acceptance and processing., That portion of
the order which upheld a portion of the July 25, 1985 denial of
the SAIF Corporation of claimant's psychological and emotional
condition is reversed and the claim is remanded to SAIF for

acceptance and processing. That portion of the order which set
aside the de facto denial of Safeco Insurance Company of '
claimant's psychological and emotional condition is reversed.
Those portions of the order which awarded attorney fees to be paid
by Safeco Insurance Company are reversed. The remaining portions
of the order are affirmed. Claimant's attorney is allowed
reasonable attorney fees for services related to the low back
condition of 25 percent of the compensation awarded to claimant
for the low back injury up to a maximum of $750.
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JOYCE K. McNELLY, Claimant ' " WCB 85-13571
Emmons, et al., Claimant's Attorneys November 13, 1986
SAIF Corp Legal, Defense Attorney Order on Review -

Reviewed by Board Members Ferris and McMurdo.

The SAIF Corporation requests review of that portion of
Referee McCullough's order that awarded claimant 192 degrees for
60 percent unscheduled permanent partial disability in lieu of a
Determination Order award of 32 degrees for 10 percent unscheduled
disability for the neck and upper back. Claimant cross-requests
review of that portion of the order that denied her request for a
separate scheduled award for the right arm. The issues are extent
of unscheduled disability and whether claimant is entitled to a
separate scheduled disability award for the right arm. We draw
from the Referee's factual summary. '

Claimant suffered a compensable injury to her neck and
upper back while employed as a truck driver in August 1980. All.
treatment for the injured area has been conservative. 1In
addition, claimant has received treatment for a psychological
condition stemming from her physical injury.

Claimant continued to work for several months following
her injury. She ultimately left her job in November 1980,
however, due to the effects of her injury. She did not return to
work until February 1986. At the time of the hearing she was
employed in a light-duty Job as a part-time motel desk clerk..

Following the 1980 injury claimant received job search
assistance and vocational retraining. She successfully completed
a training program in property appraising and is licensed as a
certified appraiser of both real and personal property. At the
time of the hearing she was 42 years old and had a high school
diploma. In addition, claimant had completed two years of college
coursework. Her past employment has been primarily light-duty and
includes clerical work, cocktail waitressing and sales clerking.,
She also has management experience and a real estate license,
although it had expired prior to the hearing date. The vocational
evidence reveals that claimant is a highly motivated person who is
quick to learn.

Claimant testified that she suffers constant headaches
and neck pain, with symptoms varying depending on her level of
activity. She has also lost at least some right arm function as a
result of her compensable neck injury. Dr. Ray, the treating
physician, has recommended that claimant not 1lift over 15 pounds
and not engage in overhead lifting or prolonged pushing and
pulling movements. The treating psychologist, Dr. Mclver, has
suggested that claimant avoid work situations involving demanding
production schedules or supervisory pressures.

An October 16, 1985 Determination Order awarded claimant
32 degrees (10 percent) unscheduled disability for her neck and
upper back. The Referee raised the award to 60 percent, finding
that although claimant had acquired a new vocational skill, her
employment options had been substantially limited by her
compensable physical and psychological conditions. The Referee
refused to award a separate sum for the scheduled right arm,
however, stating that he had considered the scheduled right arm
disability when making the unscheduled award.
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From the outset, we find that claimant is entitled to
separate awards for her unscheduled and scheduled conditions. 1In
Foster v, SAIF, 259 Or 86 (1971), the court held that where an
injury to an.unscheduled portion of the body results in disability
to both unscheduled and scheduled portions, separate awards should
be made for each. 1Id. at 91. The granting of separate awards
does not necessarily mean that claimant will secure greater
compensation, however, for reduced earning capacity is considered
for only that part of the disability that is unscheduled. Id.:
Olds v. Superior Fast Freight, 36 Or App 673 (1978).

‘The present claimant's compensable injury resulted in
disability to both unscheduled (neck and upper back) and scheduled
(arm) parts of the body. She is, therefore, entitled to separate
unscheduled and scheduled awards. We find, however, that the 60
percent award made by the Referee is excessive, even considering
his inclusion of the scheduled condition in his analysis.

Although claimant does suffer permanent physical and psychological
disability, her age, past employment, education and superior
learning abilities temper the loss of earning capacity resulting
from the compensable injury. After considering these and other
pertinent factors, we conclude that claimant's unscheduled neck
and upper back disability does not exceed 25 percent. The
Referee's award will be modified accordingly.

Claimant is also entitled to a scheduled award for loss
of use of the right arm. After considering the medical evidence
and claimant's credible testimony regarding loss of right arm
function due to disabling pain, we conclude that she is entitled -
to an award of five percent scheduled disability.

ORDER

The Referee's order dated April 21, 1986 is modified.
In lieu of the 60 percent (192 degrees) unscheduled permanent
partial disability awarded by the Referee, claimant is awarded 25
percent (80 degrees) unscheduled permanent partial disability for
the neck and upper back and five percent (7.5 degrees) scheduled
permanent partial disability for the right arm. Claimant's
attorney's fee shall be modified according to this order.

SUSAN TURNER, Claimant Own Motion 86-0170M
Lindsay, et al., Defense Attorneys November 13, 1986
: Own Motion Order

Claimant has requested that the Board exercise its own
motion authority and reverse the decision of the Referee that she
did not sustain any compensable consequences from the May 27, 1981
industrial injury. The Referee's Opinion and Order dated
August 31, 1982 was affirmed by the Board on June 16, 1983 and by
the Court of Appeals on February 29, 1984. The insurer contends
that the Board has no authority under ORS 656.278 to make such a
reversal.

ORS 656.278(5) provides in part:

"The provisions of this section do not authorize
the board, on its own motion, to modify, change or
terminate former orders:

"(a) That a claimant incurred no injury or incurred
a compensable injury...."
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Although there is no question that the claimant was
involved in an accident on May 27, 1981, it has been determined
that the claimant incurred no compensable injury as a result of
that accident. ORS 656.278(5)(a) specifically prohibits the Board
from exercising its own motion jurisdiction in this case.
Claimant's request for own motion relief is hereby denied.

IT IS SO ORDERED.

o o e e L

HAZEL J. DEROSIA, Claimant WCB 85-09108

Quintin B. Estell, Claimant's Attorney November 17,-1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis,.

Claimant requests review of those portions of Referee
Quillinan's order that: (1) upheld a Determination Order awarding
48 degrees for 15 percent unscheduled permanent partial disability
for the low back; and (2) denied claimant's request for additional
vocational assistance. The issues are extent of unscheduled '
disability and entitlement to vocational assistance.

We affirm the Referee's order as it pertains to
vocational assistance. With regard to the issue of extent we
modify the Referee's award.

Claimant is a former nurse's aide who has had multiple
job-related low back injuries., The first was a nondisabling
injury occurring in 1981. The second injury occurred in 1983 and
claimant was taken off work. On her release for return to work,
claimant was given lifting restrictions by the then-treating
physician. She was found to be medically stationary in June
1983. The subsequent Determination Order awarded no permanent
disability compensation.

Claimant began working for the present employer in
January 1984. Approximately five months after beginning work,
claimant suffered a third compensable injury to the low back. The
claim was accepted as disabling., Claimant returned to work for a
short time, but was forced to quit after her low back symptoms
returned. In the interim, a second Determination Order awarded
claimant temporary total disability only.

Claimant returned to work once again, but was soon taken
off the job by Dr. Peterson, the treating physician. A November
1984 CT scan revealed an L4-5 protruding disk fragment. A month
later claimant underwent surgery to remove the fragment.

Dr. Peterson opined that claimant could return to work following
her recovery. Dr. Buza, the consulting neurologist who performed

claimant's surgery, disagreed. He recommended that claimant lift
no more than 10 to 20 pounds and that she avoid prolonged sitting,
standing or walking. Dr. Buza declared claimant medically
stationary in May 1985 and rated her permanent impairment as
between mild and moderate. He recommended retraining for light
duty employment. A July 1985 Determination Order awarded 15
percent unscheduled low back disability.

Vocational assistance was thereafter provided. Testing
revealed that claimant is deficient in basic academic areas and
will encounter difficulty in work settings requiring academic
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ability. Labor market surveys revealed that claimant is
physically capable of performing such jobs as file clerk, bank
teller and medication aide. She secured several job interviews as
a result of the assistance provided, but was not hired.

Vocational closure was effected due to what appeared to be a .
depressed labor market. '

- Claimant testified that she is 29 years o0ld and has
completed ten formal years of education in Great Britain. 'She is
a certified nurse's aide and medical aide, but has no other formal
education or training. She has intermittent back pain that limits
the time she can comfortably sit or stand. Bending and stooping
cause aching in the low back. She has occasional exacerbations
that resolve with conservative treatment. Claimant summed up her

condition by testifying that she is uncomfortable, but not
bedridden or totally inactive.

Two vocational consultants testified. Mr. McNaught

noted claimant's lack of transferable skills, limited education
and sparse employment background. In his opinion, claimant's

injury had precluded her from approximately 55 percent of the
labor larket, Mr. Rees was more optimistic. He felt claimant's
medical aide training represented a transferable skill that might
open up employment in a hospital or pharmaceutical setting. He
estimated that claimant had been precluded from approximately 26
percent of the labor market.

The Referee found that claimant had been adequately
compensated by the 15 percent Determination Order award, finding
claimant to be no more medically or vocationally disabled than the
assessment rendered by the Evaluation Division would indicate. We .
disagree, primarily because we find the Evaluation Division's ‘
physical impairment rating does not adequately reflect claimant's
physical restrictions. While claimant's testimony does suggest
that she is not seriously hampered by the effects of her injury,
the treating surgeon, Dr. Buza, states that she is impaired at
least to a mild degree and is possibly moderately impaired. He
has placed substantial limitations on claimant's lifting, bending,
stooping, standing and walking and, while claimant is not totally
inactive, normal activity regularly results in discomfort.

After considering the aforementioned medical factors and
claimant's limited educational and vocational background, we
conclude that claimant is entitled to a total award of 25 percent
unscheduled permanent partial disability for the low back.

ORDER

The Referee's order dated February 26, 1986 is affirmed
in part and modified in part. That portion of the order that
denied claimant's request for additional vocational a551stance is
affirmed. That portion of the order that affirmed the
- Determination Order award of 48 degrees for 15 percent unscheduled
permanent partial disability is modified. In addition to the
award made by the Determination Order, claimant is awarded 32
degrees for 10 percent unscheduled permanent partial disability, ' ‘
for a total award of 80 degrees for 25 percent. Claimant's
attorney is allowed a fee equal to 25 percent of the additional

compensation awarded by this order, not to exceed $3,000.

_ e —————— S ——————re—
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CAROL A. DODGE, Claimant . ~ WCB 85-01398
Ringo, Walton, et al., Claimant's Attorneys November 17,.1986
Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The self-insured employer requests review of that
portion of Referee McCullough's order that set aside its partial
denial of claimant's alleged bilateral carpal tunnel syndrome.
The issue is compensability.

On de novo review of the entire record, we find that
claimant sustained on-the-job strains of both wrists. She
strained her right wrist on September 13, 1984 and her left wrist
on September 17, 1984. Employer consolidated. the two claims into
one for injury to both wrists, which it accepted. The diagnosis
was bilateral tendinitis of the wrists. Claimant was treated
conservatively by Dr. Brink, her family physician. At employer's
request, claimant was examined by Dr. Nathan, a hand specialist.
His diagnoses were bilateral wrist soft tissue irritation,
resolved, related to claimant's employment, and bilateral carpal
tunnel syndrome, right worse than left, idiopathic. The diagnosis
of carpal tunnel syndrome was based upon electrical studies.

Dr. Ellison, who examined claimant on referral by her attorney,
essentially agreed with Nathan's opinion, except that he opined
that claimant's job activities were "consistent with" her symptom
complex. Nerve conduction studies done by Dr. Brooks for

Dr. Ellison were, however, normal. There is no explanation of the
inconsistency between Dr. Brooks' normal studies and :the diagnosis
of bilateral carpal tunnel syndrome.

The employer specifically denied responsibility for the
alleged bilateral carpal tunnel syndrome. However, the employer
specifically acknowledged that the soft tissue irritation arising
out of the September 13 and 17, 1984 incidents were and remained
accepted. We conclude that claimant has not established by a
preponderance of the evidence that she has carpal tunnel syndrome
or that, if she does, the condition was caused by her employment.

Assuming for the sake of discussion that claimant has
carpal tunnel syndrome, the medical opinions do not support a
finding of compensability. Dr. Nathan's opinion is that the
condition is not work related. Dr. Ellison's opinion is only that
claimant's job activites were "consistent with" the condition.
Dr. Ellison's opinion is not sufficient to establish either that
claimant's work was a material cause of the condition or that the
work was a major contributing cause of an actual worsening of an
underlying condition, nor does.the opinion rule out other causes
such as Dr. Nathan's opinion that the condition is idiopathic.
See Bradshaw v. SAIF, 69 Or App 587 (1984). We conclude that the
employer's denial of responsibility for bilateral carpal tunnel
syndrome should be upheld.

ORDER

The Referee's order dated October 10, 1985 is reversed
in part and affirmed in part. That portion of the order that set
aside the self-insured employer's January 25, 1985 denial of
responsibility for carpal tunnel syndrome and awarded. an
employer-paid attorney fee is reversed. The denial is reinstated

and affirmed. The remainder of the Referee's order is affirmed.
e ]
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ALLEN FANNO, Claimant ' WCB 85-04539
Hayner, et al., Claimant's Attorneys November 17,.1986
Cummins, et al., Defense Attorneys. Order on Review

‘Reviewed by Board Members McMurdo and Lewis.

Claimant requests review of that portion of Referee
Brown's order that failed to award an attorney fee at hearing for
claimant's defense of the employer's cross-appeal of a
Determination Order. The sole issue on review is attorney fees.
We reverse.

Claimant was compensably injured in 1980. He was
initially awarded 10 percent unscheduled permanent disability by
way of Determination Order. On appeal, the award was raised to 20
percent. Claimant was twice reinjured. He ultimately became
medically stationary in early 1985. A Determination Order issued
on April 8, 1985, awarding claimant a period of temporary total
disability compensation, but no additional permanent disability.

Claimant requested a hearing on the order, initially asserting
entitlement to additional permanent disability, an award of

temporary partial disability and penalties and attorney fees.

The matter went to hearing on January 30, 1986. At the
outset, claimant withdrew his request for hearing on all issues
except extent of permanent disability. The employer, however,
entered a cross-appeal on the Determination Order in its entirety,
challenging the awards of both permanent partial and temporary -
total disability.

The Referee affirmed the Determination Order as written,
but refused to award claimant an attorney fee for his successful
defense against the employer's cross-appeal. The Referee cited
Thomas Donahue 37 Van Natta 1282 (1985), in which we found that in
order for claimant to be awarded an attorney fee for defending
against an insurer's or employer's cross-appeal, the insurer or
employer must have affirmatively initiated a cross-request on an
issue separate from or in addition to the issues raised by the
claimant. Id. at 1283. See also Teel v. Weyerhaeuser, 294 Or 588
(1983); Gleason W. Rippey, 36 van Natta 778 (1984). The present
Referee apparently believed that the employer's cross-appeal was a
mere response to the issues raised by claimant. We disagree.

Under ORS 656.382(2), if an employer or insurer
*initiates® a request for hearing and the Referee finds that the
compensation awarded to the claimant should not be reduced or
disallowed, the employer or insurer must pay a reasonable attorney
fee in an amount set by the Referee. With regard to cross-
appeals, OAR 438-47-075 provides:

*In the event of a cross-appeal by either
party, [OAR 438-]47-000 to 47-095 shall be
applied as if no cross appeal was taken,
unless the party initiating the appeal
withdraws his appeal and the cross appellant
proceeds; in which case the cross appellant
shall be considered the 1n1t1at1ng party.
(emphasis added.)

In the present case, claimant withdrew his request for
-1368-




hearing on the temporary disability issue. Despite the.
withdrawal, the employer elected to pursue the issue by way of
cross-appeal. Under the aforementioned administrative rule, the
employer became the. "initiating party,® and claimant was placed in
. a posture of defense against the issue "initiated" by the
employer. By ultimately affirming the Determination Order on the
issue of temporary disability, the Referee found that claimant's

compensation should not be reduced. Thus, claimant successfully
defended against a cross-appeal "initiated®" by the employer, as

that term is used in OAR 438-47-075, and a reasonable attorney fee
for prevailing on that issue was required under ORS 656.382(2).

Although claimant is due an attorney fee for services at
hearing, he is not entitled to a fee for prevailing on the
attorney fee issue on Board review. The sole issue on review was
attorney fees. See Dotson v.Bohemia, Inc., 80 Or App 233 (1986).

ORDER

The Referee's order dated March 21, 1986 is reversed in
part and and affirmed in part. That portion of the order that
failed to award claimant an attorney fee for prevailing on the
employer-initiated cross-request for hearing is reversed.

Claimant is awarded a reasonable attorney fee of $300 for services
at hearing to be paid by the self-insured employer. The remainder
of the order is affirmed.

A o oy )
e e

_FRANK E. NORELIUS, Claimant WCB 82-10763
Pozzi, et al., Claimant's Attorneys November 17,'1986
‘ Roberts, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

Claimant requests review of that portion of Referee
Shebley's order which upheld the insurer's denial of a thought
disorder and behavior changes. The insurer cross-requests review
of that portion of the order which set aside its denial of
tinnitus and acoustic trauma. The issues on review are
compensability of a psychiatric condition and compensability of
tinnitus.

On the issue of the compensability of the psychiatric
condition the Board affirms the order of the Referee with the
following comment. The Referee found that the treating
psychiatrist's report was "very convincing but relied on credible
lay testimony which described claimant's behavior as more

consistent with the diagnosis of an examining physician. We agree
with the Referee to the extent that the treating psychiatrist's

report was lucid and relied on claimant's description of the
workplace. However, we find that the opinion of the examlnlng
physician is also clear and relies on a more persuasive
description of the workplace and claimant's behavior. The
Referee's conclusion was correct.

On the issues of tinnitus and accoustical trauma, we
. reverse, - Claimant worked as a slitter operator at a tin can
factory. The workplace was extremely noisy. All employes were
‘required to wear hearing protection devices which were supplied by
the employer. There was rigorous monitoring of compliance with
the hearing protection requirements and claimant was acknowledged
as one who always wore appropriate hearing protection. Hearing
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tests conducted over the years of claimant's employment
demonstrated that he suffered no hearing loss. Testing has
confirmed that claimant probably does have tinnitus for which
effective masking devices have been prescribed.

Dr. Johnson opined that claimant's tinnitus is related
to his exposure to loud noise at the workplace. Dr. Wilson opined
that claimant's lack of high frequency hearing loss meant that
claimant's tinnitus was not caused by exposure to loud noise.

Dr. Myers reported that tinnitus has many possible causes not
related to noise. 1In the absence of evidence of cochlear trauma
Dr. Myers opined that claimant's tinnitus was probably not noise
induced.

Claimant had the burden of proving by a preponderance of
the evidence that his tinnitus was caused by exposure to noise at
the workplace. He had no hearing loss due to noise of any kind.
There was no evidence of noise induced trauma to his hearing.
Tinnitus is a condition which is not necessarily caused by
exposure to noise, The opinion of Dr. Johnson relies on the
faulty assumption that claimant's hearing was exposed to the loud
noise of the slitter at the can factory. The opinions of
Drs. Wilson and Myers rely on the lack of evidence of injury to
claimant's hearing which is consistent with the evidence of
claimant's protection from noise. The Board finds that the
opinions of Drs. Wilson and Myers are more persuasive because they
rely on more accurate information about claimant's exposure and
response to noise., Consequently that portion of the Referee's
order which set aside the insurer's denial of compensability of
tinnitus and acoustic trauma shall be reversed.

The reinstatement of the denial of compensability of the
tinnitus and acoustic trauma results in an alternative basis for
upholding the denial of clamant's psychiatric condition. The
psychiatric condition is not related to an industrial injury nor
to an occupational disease. The persuasive evidence establishes
that claimant's psychiatric condition may be related to the
tinnitus which is not work related.

ORDER

The Referee's order dated January 24, 1986 is reversed
in part and affirmed in part. That part which set aside the
insurer's denial of tinnitus and acoustic trauma is reversed. The
denial dated November 4, 1982 is reinstated and affirmed in all
respects. The attorney fee award is reversed by operation of

law. The remainder of the order is affirmed.
]

KATHLEEN M. SIMONSEN, Claimant WCB 85-07826
Cash Perrine, Claimant's Attorney November 17,_1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and Lewis.

T. Lavere Johnson's order which: (1) upheld the SAIF Corporation's

denial of aggravation of claimant's back injury; (2) upheld SAIF's

denial of chymopapain neucleolysis as not reasonable and necessary

medical treatment; and (3) denied penalties and attorney fees

for: (a) late payment of interim compensation; (b) late denial of
-1370- .
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aggravation; and (c) unreasonable denial of medical treatment.
The issues on review are aggravation, compensability, and
penalties and attorney fees.

The Board affirms and adopts the order of the Referee
with the following modification. As the Referee found, the denial
of aggravation was not made within 60 days of notice of the

claim. Even though there is no compensation due claimant and the
denial is upheld, claimant's attorney is entitled to a reasonable

attorney fee because the denial was late. Hutchinson v.
Louisiana-Pacific Corp., 81 Or App 162 (1986); Spivey v. SAIF,
7% Or App 568 (1986).

ORDER

The Referee's order dated April 1, 1986 is modified.
Claimant's attorney is awarded $100 as a reasonable fee for
services related to the late denial of aggravation. The remainder
of the order is affirmed.

HARRY W. CLARK, Claimant WCB 84-06827
Pozzi, et al., Claimant's Attorneys November 18,'1986
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Lewis.

The self-insured employer requests review of Referee
Leahy's order that: (1) set aside its denial of responsibility;
and (2) set aside its denial of aggravation. The issues are
responsibility and aggravation.

The Board affirms the order of the Referee with the
following comment.

In its brief, the employer argues that claimant's chain
lifting incident in Idaho independently contributed to his
original injury. Further, the employer argques that the
contribution from this incident was sufficient to require claimant
to file a claim in Idaho before it can be responsible for
claimant's aggravation. In support of this contention the
employer cites Miville v, SAIF, 76 Or App 603 (1985), and Olson v.
EBI Companies, 78 Or App 261 (1986). )

We disagree. Olson and Miville apply only in situations
where the out of state incident materially contributes to
claimant's current condition. In order to shift responsibility
the second incident "must independently contribute to the
causation of the disabling condition, i.e., to a worsening of the
underlying condition." Hensel Phelps Construction Co, v. Mirich,
81 Or App 290, 294 (1986). An independent contribution to the
worsening of symptoms alone is not enough to shift responsibility,
even where the symptoms cause disability. Id.

We agree with the Referee that the chain lifting
incident in Idaho did not independently contribute to a worsening
of claimant's underlying condition and responsibility did not
shift. As a result, claimant was not required to file a claim in
Idaho and obtain a final determination there, before seeking
benefits in Oregon.
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. . Further, we find this case to have been of average
difficulty with an ordinary likelihood of success on Board review.

ORDER .

The Referee's order dated November 25,1985 is affirmed.
Claimant's attorney is awarded $750 for services on Board review
to be paid by the self-insured employer.

JOHN K. EDER (Deceased) WCB 85-09171

Jane -Eder, Clajmant November 18, 1986

Pozzi, et al., Claimant's Attorneys Order Denying Motion for

Davis, Bostwick, et al., Defense Attorneys Abatement and Reconsideration

Claimant, through counsel, has moved the Board to abate
and reconsider, and by implication withdraw, our order dated
October 29, 1986 that dismissed the insurer's request for review
of Referee Lipton's order. <Claimant did not file a cross-request
for review of the Referee's order, but did raise issues in the
respondent's brief not raised by the insurer in its appellant's
brief. The insurer filed a notice of withdrawal of its request
for review on October 27, 1986. Claimant objects to our dismissal
of review proceedings based upon the insurer's withdrawal of its
request for review, arguing that claimant is entitled to have the
matter reviewed. We disagree.

We may review all issues raised or raisable on the
entire record of a case before us regardless whether a specific .
issue is raised or argued in briefs. Destael v. Nicolai Co., 80

Or App 596, 600-01 (1986); Russell v. A & D Terminals, 50 Or App

27, 31 (1981). However, a timely request for Board review is a

jurisdictional prerequisite for our reviewing a case at all. ORS

656.289(3); 656.295(2); Argonaut Insurance v. King, 63 Or App 847,

852 (1983). Upon the filing of a request for review by one party,

any other party may also request review and the time to do so may

be extended by statute to up to 40 days after the mailing of the

Referee's order. ORS 656.289(3). See Robert Casperson, 38 Van

Natta 420 (1986). The request need not be in any particular form,

but it must be timely.

Once the time for filing a request for review has
expired, the only party who has a right to review is one who has
timely requested review., "We do not question the motive for a
party withdrawing a request for review. See Rodney C. Strauss,
37 Van Natta 1212 (1985). Once the request is withdrawn for
whatever reason, where no other party has requested review in a
timely manner we no longer have jurisdiction to proceed. Any
other holding would render the statutory basis for review of
Referees' orders meaningless. See Argonaut Insurance v. King,

supra.

The motion for abatement and reconsideration is denied. ‘
Appeal rights shall not be affected by this order.

IT IS SO ORDERED.
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JERRY F. FOSTER, Claimant WCB 84-11283 & 84-12837
Malagon & Moore, Claimant's Attorneys November 18, 1986
Constance L. Wold, Defense Attorney Order on Reconsideration
Cummins, et al., Defense Attorneys

Claimant and Western Employers Insurance Companhy both
requested reconsideration of the Board's Order on Review dated
June 12, 1986. We abated our order to allow the parties
opportunity to respond to these requests.

Western Employers asks that the Board clarify the basis
of its decision on the merits of this responsibility case. We
adopted the reasoning of the Referee. After our de novo review of
the record, we concluded that claimant's work for Western
Employers' insured had independently contributed to a worsening of
his underlying low back condition. The fact of this worsening was
indicated by claimant's inability to return to heavy work and by

Dr. Holbert's report of January 4, 1985. We are not persuaded
upon further review that our decision was erroneous.

Claimant argues that by prevailing against Western
Employers (the "new injury"™ insurer), his attorney obtained new
aggravation rights and a higher rate of temporary disability
compensation for him., These circumstances, he contends, takes
this case out of the rule of Petshow v. Farm Bureau Insurance Co.,
76 Or App 563 (1985), rev den 300 Or 722 (1986) and thus allows an
award of insurer-paid attorney fees.

We do not accept claimant's argument. As we stated
recently in Bruce A. Hatleli, 38 Van Natta 1024, 1026 (1986),
"determination of the rate of temporary total disability benefits
and the setting of aggravation rights are a natural outcome of the
responsibility finding," which is actively litigated by the
aggravation and new injury insurers. The insurers actively
litigated the responsibility issue in this case., Under these
circumstances, the efforts of claimant's attorney were superfluous
and no attorney fee is warranted simply because the "natural
outcome™ of the litigation between the insurers included certain
benefits to claimant which he would not have received had the
other insurer prevailed.

After reconsideration, the Board adheres to and
republishes its previous order, as supplemented herein, effective
this date.

IT IS SO ORDERED.

- - )

PAULETTE L. GOLD, Claimant WCB 84-11332 & 85-04658
Jolles, et al., Claimant's Attorneys November 18, 1986

Meyers & Terrall, Defense Attorneys Order Denying Cross-Request
SAIF Corp Legal, Defense Attorney for Review

Reviewed by Board Members Ferris and Lewis.

Claimant timely requested Board review of Referee
Holtan's order dated July 7, 1986. Claimant filed a brief, which
was followed by the SAIF Corporation's brief, which it captioned
*"Respondent's Brief and Cross-Appeal.™ On October 24, 1986 the
Board received claimant's written withdrawal of her request for
review. On October 31, 1986 the request was dismissed by order of
that date. SAIF now requests that the review process continue
based upon its “cross-appeal."®
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We may review all issues raised or raisable on the

entire record of a case before us regardless whether a specific
issue is raised or argued in briefs. Destael v. Nicolai Co., 80

Or App 596, 600-01 (1986); Russell v. A & D Terminals, 50 Or App
27, 31 (1981). However, a timely request for Board review is a
jurisdictional prerequisite for our reviewing a case at all. ORS
656.289(3); 656.295(2); Argonaut Insurance v. King, 63 Or App 847,
852 (1983). Upon the filing of a request for review by one party,
any other party may also request review and the time to do so may
be extended by statute to up to 40 days after the mailing of the
Referee's order. ORS 656.289(3). See Robert Casperson, 38 Van
Natta 420 (1986). The request need not be in any particular form,
but it must be timely. SAIF's ®"cross-appeal® was received on
October 15, 1986, well beyond 40 days after the mailing of
Referee's order, and is not timely.

Once the time for filing a request for review has
expired, the only party who has a right to review is one who has
timely requested review. We do not question the motive for a
party withdrawing a request for review. See Rodney C. Strauss,
37 Van Natta 1212 (1985). Once the request is withdrawn for
whatever reason, where no other party has requested review in a
timely manner we no londger have jurisdiction to proceed. Any
other holding would render the statutory basis for review of
Referees' orders meaningless. See Argonaut. Insurance v. King,
supra. :

The SAIF Corporation's request for review based upon its
“cross—-appeal®” is denied. The time within which to appeal the

October 31, 1986 Order of Dismissal shall not be affected by this
order. :

IT IS SO ORDERED.

The Beneficiaries of WCB 85-03858 ,
JANE GOODMAN, Deceased November 18, 1986
Pozzi, et al., Attorneys Order on Review

SAIF Corp Legal, Defense Attorney

Reviewed by Board Members McMurdo and Ferris.

The SAIF Corporation requests review of Referee Leahy's
order which set aside its denial of the surviving spouse's claim
for benefits. On review, SAIF contends that claimant is not
entitled to survivor benefits. We affirm.

Claimant, Lloyd W. Goodman, is the surviving spouse of a
worker who was receiving permanent total disability benefits at
the time of her death. The decedent suffered her compensable

injury in 1969. She was granted permanent total disability in
1973.

At the time of decedent's compensable injury, ORS
656.208 provided for survivor's benefits to the widow of a worker
who was receiving permanent total disability at the time of his
death., However, a widower was entitled to survivor's benefits:
only if he was also an "invalid.®" "Invalid®" was defined as one
who was physically or mentally incapacitated from earning a
livelihood. ORS 656.002(14). '
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In November 1984 decedent died from causes not
attributable to her compensable injury. At that time, ORS 656.208
made no distinction between a widow's or widower's entitlement to
survivor's benefits. '

SAIF denied claimant's claim for survivor's benefits,
contendlng that he had failed to establish that he was an
invalid. Thus, SAIF argued that the provision of ORS 656.208
which was in effect at the time of the compensable injury was
applicable.

The Referee applied the version of ORS 656.208 which was
in effect at the time of decedent's death. Accordingly, claimant
was granted survivor's benefits,

We agree with the Referee that claimant is entitled toc
survivor's benefits. However, we follow a different analysis to
reach the same conclusion.

As a general rule, a workers' compensation claim,
including a claim for survivor's benefits, is governed by the law
in force at the time of the injury. ORS 656.202(2); Roselle v,
State Industrial Accident Commission, 164 Or 173, 176 (1940);
Tevepaugh v. SAIF, 80 Or App 685 (1986); Bradley v. SAIF, 38 Or
App 559, 562-64, rev den 287 Or 123 (1979).

We followed this general rule in Donald L. Waldron, 38
Van Natta 461 (1986). 1In Waldron, a claimant requested additional
permanent total disability benefits for minor children who were
not yet born at the time of his compensable injury. Citing SAIF
v. Brannon, 62 Or App 768 (1983), we concluded that pursuant to
ORS 656.202(2) the date of injury is the date on which a worker's
status conclusively determines his rate of compensation. Since
the claimant was childless at the time of his injury, we found
that he was not entitled to additional permanent total disability
benefits for his post-injury children.

Relying upon the aforementioned authority, we find that
this claim for survivor's benefits should be governed by the law
in force at the time of the decedent's 1969 injury. Therefore,
under the 1969 version of ORS 656,208, claimant, as a widower, 1is
entitled to survivor's benefits only if he establishes that he is
an "invalid."™ 1In other words, benefits under this statute are
determined on a gender-based classification.

However, a gender-based distinction such as this has
been found constitutionally impermissible. In Hewitt v. SAIF, 294
Or 33 (1982), the Supreme Court invalidated a former version of
ORS 656.226 that allowed the female, but not the male member of an
unmarried couple to collect death benefits. The Supreme Court
concluded that a statutory classification relying on gender as
legislative shorthand for dependency was the kind of stereotype
that could not withstand a challenge under Article I, Section 20
of the Oregon Constitution. Hewitt, supra., 294 Or at 47. Yet,
rather than invalidating the entire statute, the Supreme Court
held that extending benefits to the excluded classification most
effectively fulfilled the purpose of the legislation.

Here, we find no relevant distinction between the
gender-based distinction which the Hewitt court found
objectionable and the gender-based classification present in the
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1969 version of ORS 656,208. Therefore, in accordance with the
Hewitt holding, we find that this classification is prohibited.

Furthermore, again following the Hewitt reasoning, we hold that

benefits should be extended to the formerly excluded : .
classification. Accordingly, we conclude that claimant, as a

widower, is entitled to survivor's benefits.

We acknowledge that we have previously held that we are
without authority to decide constitutional issues. Ray Lynn York,
35 Van Natta 558 (1983); Mellisa P. Johnson, 35 Van Natta 555
(1983); Sidney A. Stone, 31 Van Natta 84 (1981), rev'd in part on
other grounds, Stone v. SAIF, 57 Or App 808 (1982). We adhere to
this general proposition and do not repudiate the aforementioned
cases, However, we are empowered to make such disposition of the
case as we determine to be appropriate. ORS 656.295(6). Thus, in
view of the irrefutable analogy between the Hewitt holding and the
present issue, we believe that we are bound to follow the Supreme
Court's rationale and find the gender-based classification
constitutionally impermissible. To do otherwise would subject
claimant to unnecessary hardship in that he would be forced to
seek further appellate review to relieve himself from a result
which we consider to be clearly unconstitutional.

Our decision to consider the constitutional application
of the aforementioned statute appears to be in accordance with the
Supreme Court's recent decision in Cooper v. Eugene School
District No. 4J, 301 Or 358 (1986). In Cooper, the Supreme Court
stated as follows:

"Long familiarity with the institution of .
judicial review sometimes leads to the
misconception that constitutional law is
exclusively a matter for the courts. To
the contrary, when a court sets aside
government action on constitutional
grounds, it necessarily holds that
legislators or officials attentive to a
proper understanding of the constitution
would or should have acted differently.
Doubt of an agency's obligation to decide
constitutional challenges to its governing
statute is itself a question of
interpreting the agency's statutory
duties.™ 301 Or at 364-65.

We construe these statements to mean that, under certain
specific circumstances, we are authorized to determine the
constitutional applicability of a statute. As appointed officials
we are sworn to support the Constitutions of the United States and
the State of Oregon. ORS 656.716(2)(a); see Cooper, supra., 301
Or at 364, n. 7. 1In our capacity, this authority would
necessarily include the interpretation of a statute so as to

exclude its unconstitutional application. As a further safeguard

to the exercise of this limited authority, we note that judicial .
review is available to question whether our decision was

erroneous. Cooper, supra., 301 Or at 365.

ORDER

The Referee's order dated February 26, 1986 is
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affirmed. Claimant's attorney is awarded $650 as a reasonable
attorney fee for services on Board review, to be paid by the SAIF
Corporation.

DON L. ANDERSON, Claimant Own Motion 86-0330M
Emmons, et al., Claimant's Attorneys November 19, 1986
SAIF Corp Legal, Defense Attorney Own Motion Order

Claimant has moved the Board for an order awarding a
penalty and associated attorney fee for alleged unreasonable delay
in payment of compensation on the part of the SAIF Corporation.
The alleged delay was during the period June 7, 1986 to July 10,
1986. We find from the record before us that there was a delay in
payment of some compensation.

SAIF voluntarily reopened claimant's claim effective
April 1, 1986. See ORS 656.278(4). On June 10, 1986 the claim
was submitted for closure by the Board. On June 16, 1986 we
closed the claim by Own Motion Determination which awarded
compensation for temporary disability from April 1, 1986 through
May 27, 1986. Pursuant to the June 16, 1986 own motion closure,
SAIF discontinued temporary disability benefits after having paid
through June 6, 1986. Claimant requested reconsideration of the
closure and SAIF furnished additional medical documentation.
Pending our reconsideration, SAIF again voluntarily reopened the
claim effective July 11, 1986. On August 19, 1986 we rescinded
our June 16, 1986 order and ordered temporary disability
compensation to commence May 28, 1986 until closure under ORS
656.278. Under the terms of our order, the only period of
compensation then due was for the period June 7 through July 10,
1986. That compensation was. paid September 10, 1986.

Compensation ordered paid by a litigation order is due
within 14 days from the date of the order. See OAR 436-60-150
(3)(e). SAIF's payment of the compensation ordered for the period
June 7 through July 10, 1986 was eight days late. Penalties and
insurer-paid attorney fees may be allowed in instances where an
insurer unreasonably delays or refuses to pay compensation due a
claimant. ORS 656.262(10). This statute applies in proceedings
under the provisions of ORS 656.278. See Edward Hines Lumber Co.
v. Kephart, 81 Or App 43, 46 (1986).

SAIF's explanation for the late payment is that the
claims examiner responsible for claimant's claim did not recéive a
copy of our order until six days after the 14 day period had
expired. Payment was made two days later. There is no indication
in the record that SAIF had any intent to flaunt or ignore the
Boardfs order. Further, SAIF had already voluntarily reopened the
claim and was paying compensation for temporary disability at the
time our August 19, 1986 order was published. We nonetheless
conclude that a penalty is warranted. We take notice of the fact
that the Board's August 19, 1986 order was mailed to the SAIF
Corporation's main office and conclude that the order was received
by SAIF the next day. There is no explanation as to why the order
was not given to the person charged with acting upon it for twenty
days. We conclude that one purpose of ORS 656.262(10) is to
assure that injured workers do not bear the risk of such delay,
whether or not intentional. In this case, the delay was not great
" and the penalty is molded to reflect that fact.

The SAIF Corporation is ordered to pay to claimant a
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penalty of 10 percent of the temporary disability compensation due
for the period June 7 through July 10, 1986. Claimant's attorney
- 1s awarded a reasonable attorney fee of $150 to be paid by SAIF in
addition to compensation and the penalty.

IT IS SO ORDERED.

MILFORD W. HUFFMAN, Claimant Own Motion 84-0461M
Kenneth D. Peterson, Claimant's Attorney November 19, 1986
SAIF Corp Legal, Defense Attorney Own Motion Order

Claimant has moved the Board for an order awarding a
penalty and attorney fees for the SAIF Corporation's alleged
unreasonable failure to pay compensation ordered by the Board in
its Own Motion Order dated January 5, 1985. The facts underlying
claimant's request were recited in our Order on Review in Milford
W. Huffman, 38 Van Natta 426 (1986):

*On January 5, 1985 we issued an Own Motion
Order reopening claimant's 1973 injury
claim. The order directed that time loss
compensation should begin May 1, 1984. By
letter dated January 16, 1985, SAIF
requested reconsideration, enclosing an
additional medical report which indicated
that claimant's time loss should begin at a
later date. SAIF paid temporary disability
as authorized by the additional medical
report, but did not fully comply with the
Board's Own Motion Order. On March 12,
1985 we issued an Own Motion Order on
Reconsideration which reaffirmed our prior
order. The following day SAIF complied
with the order."

Penalties and insurer-paid attorney fees may be allowed
in instances where an insurer unreasonably delays or refuses to
pay compensation due a claimant. ORS 656.262(10). This statute
applies in proceedings under the provisions of ORS 656.278. See
Edward Hines Lumber Co. v. Kephart, 81 Or App 43, 46 (1986). What
is unreasonable, however, must be ]udged in the context of an
entire proceeding.

Upon receipt of our first Own Motion Order, SAIF
speedily requested reconsideration based upon medical evidence 1t
reasonably believed supported its position. We do not customarily
abate or withdraw Own Motion Orders pending reconsideration.
SAIF's immediate compliance with the order on reconsideration
convinces us that its actions were not done with any intent to
flaunt or ignore the Board's order in the first place. 1In the
entire context of the proceeding, we conclude that SAIF's actions

were not unreasonable. The motion for penalties and attorney fees
is, therefore, denied.

IT IS SO ORDERED.
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JERALD KAGELE, Claimant WCB 85-05553 & 85-08261
Myrick, Coulter, et al., Claimant's Attorneys November 19, 1986
Cowling & Heysell, Defense Attorneys Order on Review

Davis, Bostwick, et al., Defense Attorneys
Reviewed by Board Members Ferris and Lewis.

Argonaut Insurance Companies requests review of that
portion of Referee Brown's order that set aside its denial of
claimant's aggravation claim for a cervical condition and upheld
Mission Insurance Companies' new injury denial involving the same
condition. Argonaut additionally argues that this case should be
remanded to the Hearings Division for the taking of deposition
testimony from the treating surgeon. The issues are whether the
case should be remanded and, if not, which insurer is responsible
for claimant's cervical condition.

With regard to the remand issue, Argonaut argues that

claimant changed responsibility theories shortly before the
hearing and that the change prejudiced Argonaut's ability to

develop its defense. We recognize that claimant's change of
theories allowed Argonaut less time to develop its defense than it
might normally have had. Argonaut did, however, receive an
opinion report from the treating surgeon in time to seek
clarification or expansion of the opinion, should it have decided
to do so. It did not. Neither did it subpoena the surgeon. On
the balance of the record, we are not persuaded that Argonaut
could not have developed the evidence it now seeks to have
admitted had it exercised due diligence before or at the time of
the hearing. Its request for remand is, therefore, denied.

Although we deny Argonaut's request for remand, we agree
with its assertion that claimant suffered a new injury while
Mission was on the risk and that Mission is responsible for
claimant's cervical condition. Claimant initially incurred what
he thought was a muscle strain in March 1985 while lifting a
transmission. The resulting pain was located from the shoulder
blade into the back of the arm. Argonaut insured the employer at
that time. Although claimant subsequently reduced his job duties,
he continued to work throughout the period of Argonaut's
coverage. On April 1, 1985, Mission began insuring the employer.

Two days after Mission came on the risk, claimant drove
round-trip from Grants Pass to Portland for the purpose of
attending a work-related training session. After the first hour
of driving his arm and shoulder blade were very painful. He was
able to continue on to Portland, but by the time he reached Salem
on the drive home, the pain was excruciating., Claimant testified
that the pain was in the same location as it had been at the time
of the initial injury, but it was of much greater intensity.

The day after claimant arrived home he sought treatment
from Dr. McCarthy, his long-time family physician. Dr. McCarthy
referred claimant to Dr. Campagna, a neurosurgeon. A resulting
myelogram revealed a protruding C6-7 disk. Dr. Campagna performed
an anterior decompression laminectomy and diskectomy on April 12,
1985. Claimant reported immediate relief thereafter.
Approximately ten days after the surgery claimant filed claims
with both Argonaut and Mission, asserting the compensability of
his disk condition. Mission subsequently denied responsibility
only, while Argonaut denied on the basis of both compensability
and responsibility. 1379 '
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Dr. McCarthy was deposed on January 20, 1986. He noted
that claimant had not complained of neck symptoms until his visit
shortly after he drove to and from Portland. Dr. McCarthy assumed
from claimant's rendition of symptoms that the trip did have an
effect on claimant's neck, although he did not feel that driving
would be particularly significant in causing the further extrusion
of an already-protruding disk. He noted that a cervical disk can
herniate with little or no trauma and conceded that claimant's
disk may have protruded during claimant's trip to Portland. He
further conceded that claimant's increased symptoms during the
trip could suggest further disk protrusion.

. Dr. Campagna agreed that claimant's disk problem began
with the initial lifting injury. 1In a December 4, 1985 opinion,
however, Dr. Campagna stated that claimant's ultimate return to

work dgring the second period of employment contributed to a
worsening of his condition.

Claimant testified that he had no neck complaints until
he took his trip to Portland. The drive caused severe pain both
going and coming. Following the trip claimant became disabled and
sought medical attention for the first time.

In a successive injury case, liability remains with the
aggravation insurer absent persuasive evidence that the second
period of employment independently contributed to the causation of
claimant's disabling condition. Hensel Phelps Const. v. Mirich,
81 Or App 290 (1986). The second employment's contribution may
not be substantial; it may only be slight. Smith v. Ed's Pancake
House, 27 Or App 361 (1976). The Referee found that claimant's
second period of employment merely precipitated an increase in
symptoms without worsening the condition. He found, therefore,
that the first insurer should remain responsible for claimant's
cervical condition.

Although the case is close, we disagree with the
Referee. We conclude that it is more probable than not that
claimant's drive to and from Portland in April 1985 contributed to
the protrusion of his cervical disk. Claimant experienced neck
symptoms for the first time during the trip. They became
progressively severe as the trip continued. Dr. McCarthy noted
that a disk can herniate with little or no trauma. He further
conceded that the development of claimant's symptoms during the
Portland trip could suggest further herniation in an already
protruding disk. Dr. Campagna, although not specifically
discussing claimant's Portland trip, did opine that claimant's
second period of employment contributed to his underlying
condition, i.e., the disk herniation.

From the aforementioned facts, we conclude that
claimant's work-related drive to and from Portland independently
contributed to his cervical disk herniation. Mission was on the
risk at the time of the second contribution. It is therefore
responsible for claimant's condition., The Referee's order as it
relates to responsibility shall be reversed.

ORDER
The Referee's order dated February 24, 1986 is reversed

in part and affirmed in part. That portion of the order that set
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aside Argonaut Insurance Companies' denials of claimant's
aggravation claim for a cervical condition and upheld Mission
Insurance Companies' denial of claimant's new injury claim is
reversed. Argonaut's denials are reinstated. The remainder of
the Referee's order is affirmed.

GEORGE J. KOVARIK, Claimant WCB 85-14017
McKeown & 0Odell, Claimant's Attorneys November 19, 1986
SAIF Corp Legal, Defense Attorney Order on Review

Reviewed by Board Members Ferris and McMurdo.

The SAIF Corporation requests review of Referee T.
Lavere Johnson's order that assessed a 25 percent penalty and $75
attorney fee for late payment of "interim"™ compensation. In his
brief on Board review, claimant contends that the attorney fee
should be increased. The issues are penalties and attorney fees.

The parties agree that after claimant filed an
aggravation claim, SAIF began paying interim compensation two days
after the deadline imposed by ORS 656.262(4). SAIF offers no
reason or excuse for this delay. 1Instead, it arques that a delay
of two days is too inconsequential to warrant a penalty or
associated attorney fee, citing our decision in Zelda M. Bahler,
33 Van Natta 478, 479 (1981), rev'd on other grounds, Bahler v.
Mail-Well Envelope Co., 60 Or App 90 (1982).

Under subsection (4) of ORS 656.262, an employer or
insurer must begin payment of interim compensation no later than
the 14th day after it has notice or knowledge of a claim. Under
subsection (10) of the same section, an employer or insurer "shall
be liable"™ for penalties if it "unreasonably®” delays or refuses to
pay compensation "then due." ’

When absolutely no reason for a delay in payment is
offered and none is evident from the record, the delay, by
definition, is unreasonable. Under the clear language of the
subsections quoted above, an employer or insurer is liable for
penalties for any unreasonable delay, no matter how brief. To
hold otherwise would be tantamount to amending the statute. Any
reasoning to the contrary in Zelda M. Bahler, supra, is
disavowed. The length of the unexplained delay, of course, shoulgd
be considered in setting the percentage factor of the penalty so
that the "punishment fits the crime.® See Lawrence E. Saxton, 37
Van Natta 692, 693 (1985), aff'd, Saxton v. SAIF, 80 Or App 631
(1986); Zelda M. Bahler, supra, 33 Van Natta at 479.

In light of the above discussion, the Referee correctly
assessed a penalty against SAIF. We conclude, however, that the
penalty was excessive and substitute a penalty of five percent.

In addition to penalties, ORS 656.262(10) imposes
liability against an employer or insurer for "any attorney fees
which may be assessed under ORS 656.382." According to subsection
(1) of ORS 656.382, an employer or insurer "shall pay®" the
claimant or the claimant's attorney a reasonable fee when the
employer or insurer "unreasonably resists the payment of
compensation.”™ 1In Zelda M. Bahler, supra, 33 Van Natta at 481, we
interpreted these subsections to allow but not require assessment
of attorney fees in cases of unreasonable delay. We then
established certain guidelines for exercising discretion in
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assessing attorney fees in such cases. Id. We find no abuse of
discretion in this case and thus do not disturb the attorney fee
assessed -by the Referee.

ORDER

The Referee's order dated May 27, 1986 is affirmed in
part and modified in part. The SAIF Corporation shall pay to
claimant a penalty in an amount equal to five percent of the first
interim compensation installment due on claimant's aggravation
claim. This penalty is in lieu of the 25 percent penalty assessed

by the Referee. The remainder of the Referee's order is affirmed.
e ] y

JOANNE C. KRAUSE, Claimant WCB 86-05815
Bennett, et al., Claimant's Attorneys ~ November 19, 1986
Roberts, et al., Defense Attorneys Order on Review»

Reviewed by Board Members McMurdo and Ferris.

Claimant requests review of Referee Fink's order that
denied her request for payment of temporary total disability
compensation until publication of a Determination Order. The
issue is temporary total disability.

Claimant's low back was injured on January 17, 1984,
Claimant's upper back and left shoulder were injured in June
1984. The two insurers involved denied responsibility for
compensation. On January 31, 1985 the treating doctor for the low
back condition reported that claimant was medically stationary.
The treating doctor did not release claimant to return to regular
work and claimant has not returned to regqular work. An order was
published pursuant to ORS 656.307. On February 18, 1986 an

Opinion and Order was published which settled the issue of
responsibility for the low back condition. The Referee's order

was affirmed by the Board on October 10, 1986.

The insurer responsible for the low back condition paid
temporary total disability compensation (TTD) for the period from
August 1, 1984 through January 31, 1985 and submitted the claim to
the Evaluation Division of the Workers' Compensation Department
for closure. The insurer refused to pay additional TTD after the
medically stationary date. Claimant sought an order to compel
payment. There was no evidence that a Determination Order had
been published by the date of the hearing, May 22, 1986.

The Referee found that the insurer's reliance on Sharon
Bracke, 36 Van Natta 1245 (1984) was correct and reasonable even
though the Board's order had been reversed by the Court of Appeals
in Bracke v. Baza'r, 78 Or App 128 (1986). The Referee found that
the court's opinion explicitly did not address the question which
is presented in this case: Whether an insurer may unilaterally
terminate temporary disability compensation based on a medically
stationary date when ordered to accept a denied claim when the
claimant has not returned to regular work nor been released to
return to regqular work.

In Richard M. Deskins, 38 Van Natta 494, modified on
other grounds, 38 Van Natta 629, 38 vVan Natta 825, 38 Van Natta
908 (1986), we acknowledged that the court explicitly did not
decide the issue of unilateral termination of TTD by an insurer.
However we also stated, "“our decision in Bracke is of dubious
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precedential value.®" In Irene M. Gonzalez, 38 Van Natta 954
(1986), we repeated our statement in Deskins about the Board's
1984 Bracke decision. In Oscar L. Drew, 38 Van Natta 934 (1986),
we stated that claimant was entitled to compensation for temporary
disability until claim closure under ORS 656.268 because claimant

did not return to regqular work and was not released to return to
regular work.

Administrative rules provide that payment of temporary
disability compensation which becomes due as a result of a
Referee's order must be paid within fourteenth days of that
order. See OAR 438-60-150(3)(3). The insurer relied on the
authorization of the Board's order in Sharon Bracke, 36 Van Natta
1245 (1984) to unilaterally terminate TTD upon the first date
claimant was declared medically stationary. By the fourteenth day
after the Referee's order awarding TTD the Evaluation Division of
the Workers' Compensation Department had not issued a
Determination Order which authorized termination of TTD. There
was no authorization for termination of TTD. We find that the
insurer must resume payment of temporary total disability
compensation until termination of the compensation is authorized
by the Evaluation Division of the Workers' Compensation Department
in accordance with ORS 656.268. See Georgia Pacific v. Awmiller,
64 Or App 56 (1983).

Although we find that the insurer's action was incorrect
we do not find that it was unreasonable. At the time the insurer
made the decision not to pay TTD beyond the medically stationary
date the Board's 1984 order in Bracke was still in effect.
Reasonable reliance upon an order of the Workers' Compensation
Board which was still valid at the time a decision was made is not
unreasonable conduct. See Forney v. Western States Plywood, 297
Or 628, 633 (1984). Therefore, penalties and attorney fees are
not assessed.

ORDER

The Referee's order dated May 30, 1986 is reversed.
Claimant is awarded temporary total disability compensation less
any wages or other compensation earned in accordance with ORS _
656.212 until termination of temporary disability compensation is
authorized by the Evaluation Division of the Workers' Compensation
Department. <Claimant's attorney is awarded $500 for services at
hearing and on Board review, to be paid by the insurer.

RQDGER K. BLANK, Claimant _ WCB 84-07206 & 84-06182
M1ntgrn, et al., Claimant's Attorneys November 24, 1986
Rankin, et al., Defense Attorneys Order on Remand

Roberts, et al., Defense Attorneys

This matter is before the Board on remand from the Court
of Appeals. Louisiana-Pacific Corp. v. Blank, 81 Or App 284
(1986). We have been mandated to enter an order holding Hudspeth
Sawmill and its insurer, EBI Companies, responsible for claimant's
low back condition as an aggravation of claimant's February 1981
injury. Therefore, Lousiana-Pacific Corp.'s denial dated June 21,
1984 is reinstated and affirmed. EBI Companies' denial dated
May 29, 1984 is set aside and the claim is remanded to EBI
Companies for acceptance and processing in accordance with law.

IT IS SO ORDERED,
e ————
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LINDA L. CATES, Claimant WCB 85-07481
Pozzi, Wilson, et al., Claimant's Attorneys November 24, 1986
Bullard, Korshoj, et al., Defense Attorneys Order on Review

Reviewed by Board Members McMurdo and Ferris.

Claimant requests review of Referee Leahy's order that:
(1) upheld the self-insured employer's denial of claimant's
surgery for a ganglion on the left wrist; (2) declined to award
temporary total disability from April 5, 1983 to March 4, 1985;
(3) found that the payment of temporary total disability after
March 8, 1985 was not commenced late and warranted no penalties
and attorney fees; and (4) found that claimant was not entitled to
additional scheduled permanent partial disability. The issues are
compensability, payment of temporary total disability, extent of
scheduled permanent disability and penalties and attorney fees.

Claimant had worked as an electronic assembler when in
1981 she was diagnosed as having deQuervain's syndrome in both
wrists. The treating physician, Dr. Noall, performed a
deQuervain's release on claimant's right wrist in November of
1981. Claimant was found medically stationary in October of 1982
and the claim was closed by a January 1983 Determination Order
which awarded her scheduled permanent disability for both wrists.
Claimant appealed from this Determination Order solely on the
issue of extent of permanent disability.

Claimant continued to have difficulties with pain and
Dr. Noall requested authorization to perform a deQuervain's
release of claimant's left wrist on April 5, 1983. Dr. Nocall was
initially reluctant to perform the surgery and requested it in
spite of Dr. Button's opinion that the surgery was not necessary.
The insurer denied the request for surgery and claimant timely
appealed the denial. At hearing claimant was awarded a total of
25 percent scheduled permanent disability for the right wrist and
a total of 10 percent for the left wrist. The Referee affirmed
the denial of surgery.

~In our Order on Review dated December 27, 1984, we
affirmed the Referee's award of permanent disability and reversed
the Referee on the denial of surgery. In that appeal the employer
asserted that claimant could not be both awarded additional
permanent partial disability and have her claim reopened. The
Board specifically found that claimant was medically stationary in
October of 1982 and that the awards of permanent disability were
appropriate. Claimant underwent surgery on March 8, 1985 on her
left wrist for the deQuervain's syndrome.

Claimant asserts that she is entitled to temporary total
disability benefits from April 5, 1983, the date that Dr. Noall
requested surgery, through the date of her actual reopening for
surgery on March 4, 1985, Claimant asserts that the surgery
requested by Dr. Noall was treatment from which claimant could
reasonably expect improvement as defined in ORS 656.006(17).
Claimant, therefore, argues that she was not, nor has she been,
medically stationary since the original request for surgery in
1983 and that she is entitled to temporary disability less time
worked.

On de novo review we disagree. Once a claim has been
closed, claimant may be entitled to claim reopening either atter
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naving sutfered an aggravation .or by showing that the claim was
prematurely closed. ORS 656.268; 656.273. In our order of
December 27, 1984 we specifically found that claimant was
medically stationary in October of 1982. Thus, the claim was not
prematurely closed. Claimant did not assert in the 1983 hearing
that Dr. Noall's request for surgery was also a request for
reopening for an aggravation. Claimant's failure to raise this
issue at hearing or on appeal barred her from raising it at a
later date without new operative facts. Million v. SAIF, 45 Or
App 1097 (1980); Carr v. Allied Plating Co., 81 Or App (1986).
Claimant has failed to demonstrate that she was entitled to
temporary disability after the 1983 request for surgery.

The Board reverses that portion of the Referee's order
that affirmed the employer's December 4, 1985 denial of surgery.

At the request of the employer, claimant was seen by
Dr. Nathan on August 28, 1985. Dr. Nathan diagnosed:

l. Status post industrial incident, July, 1981,
resolved; .

2. Mild bilateral carpal tunnel syndrome, idiopathic,
right greater than left;

3. Mild slowing of right ulnar nerve at elbow,
involving sensory and motor fibers, idiopathic;

4. Ganglion, left wrist, idiopathic; and
5. Status post bilateral deQuervain's releases.

Dr. Nathan concluded that claimant's symptoms were secondary to
her idiopathic bilateral carpal tunnel syndrome and that there was
no evidence of permanent impairment. Dr. Nathan recommended
surgery for claimant's bilateral carpal tunnel syndrome.

On September 24, 1985 Dr. Wilson, a neurosurgeon,
examined claimant at the request of Dr. Noall. He reviewed the
electrical studies performed by Dr. Nathan and found them to be
within normal limits. He did not feel that claimant would benefit
from carpal tunnel releases. Dr. Noall concurred with
Dr. Wilson's opinion. Sometime in October, Dr. Noall requested
authorization to perform surgery to remove the ganglion in
claimant's left wrist. On December 4, 1985, the insurer issued a
denial of Dr. Noall's request for surgery based on the ganglion
condition being unrelated to claimant's accepted wrist condition.

Dr. Noall testified at hearing that claimant suffered
from a diffuse tendinitis of both hands involving all the tendons
to some degree. The tendinitis was first symptomatic in the
deQuervain's area, but since then had shifted to other areas
around the hands. He stated that the ganglion condition was a
reflection of this diffuse tendinitis caused by claimant's work
activity as an electronic assembler. Dr. Noall testified that
lasting relief would be achieved only by surgical removal of the
ganglion.

Claimant has the burden of proving her case by a
preponderance of the evidence and of demonstrating that there is a
causal connection between her injury and the resultant
disability. Gormley v. SAIF, 52 Or App 1055 (1981). When medical

evidence is divided, greater weight will be given to the
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conclusions of a claimant's treating physician, absent persuasive
reasons not to do so. Weiland v. SAIF, 64 Or App 810, 814 (1983).

Dr. Noall has treated claimant since 1981 for her
deQuervain's syndrome and diffuse tendinitis of both hands. He
concluded that the ganglion was related to this diffuse
tendinitis. Dr. Nathan examined claimant only once. The opinion
of Dr. Noall regarding the causation of claimant's ganglion

" condition is entitled to greater weight because of his first-hand
knowledge of claimant's condition. Further, Dr. Noall offers an
explanation of how claimant's ganglion condition is related to her
industrial injury. Dr. Nathan states only that the ganglion
condition is idiopathic. We conclude that Dr. Noall's opinion is
more persuasive and that claimant has established by a
preponderance of the evidence that her ganglion condition is
compensably related to her accepted occupational disease claim for
her wrist. We reverse the Referee on this point and set aside the
insurer's December 4, 1985 denial of claimant's surgery.

Further, we find this case to have been of average
difficulty with an ordinary likelihood of success for claimant on
Board review, A reasonable attorney fee for services on Board
review, concerning the denial of surgery issue is therefore
awarded.

ORDER

The Referee's order dated March 31, 1986 is reversed in
part and affirmed in part. That portion of the order that upheld
the insurer's denial of surgery is reversed. The remainder of the
order is affirmed. Claimant's attorney is awarded $1000 for
services through hearing and $700 for services on Board review to
be paid by the self-insured employer.

e P T

THOMAS E. DeSYLVIA, Claimant WCB 84-13344 & 82-11158
Peter 0. Hansen, Claimant's Attorney November 24, 1986
SAIF Corp Legal, Defense Attorney Order on Reconsideration

Beers, et al., Defense Attorneys

On October 10, 1986 we issued our Order on Review in
which we affirmed Referee Knapp's January 14, 1986 and January 22,
1986 orders. On or about October 21, 1986 claimant filed a
petition for judicial review of our order in the Court of
Appeals. Shortly thereafter we were advised by the parties of an
ambiguity in the Referee's orders that was not corrected in our
previous order. We withdrew our October 10, 1986 order for

reconsideration on November 10, 1986. 'See ORS 183.482(6); ORAP
5.35.

After reconsideration, we supplement our Order on
Review, as follows: The Referee's order dated January 14, 1986 as

reconsidered January 22, 1986 is modified to set aside the SAIF
Corporation's de facto denial of claimant's claim for medical
services for his right elbow condition, which services shall be
accepted and paid under SAIF Claim No. C050710, date of injury
November 24, 1966; as modified, the Referee's order is affirmed.
As supplemented, our Order on Review dated October 10, 1986 is
adhered to and republished effective this date.

IT IS SO ORDERED.




CHARLES S. HAYNES, Claimant WCB 85-03498
Malagon & Moore, Claimant's Attorneys November 24, 1986
Schwabe, et al., Defense Attorneys Order on Review

Reviewed by Board Members Lewis and McMurdo.

The self~insured employer requests review of that
portion of Referee Garaventa's order which set aside its partial
denial of claimant's medical services claim for psychiatric
treatment. Claimant cross-requests review, contending that the
Referee erroneously upheld the employer's partial denial of his
medical treatment for a cervical condition. On review, the issues
are whether claimant's current medical treatments for his
psychiatric and cervical conditions are causally related to his
compensable low back condition.

The Board affirms the order of the Referee with the
following comments concerning the issue raised in claimant's
cross-request.

Claimant's cervical problems arose well after his low
back injury claim had been accepted. After learning of the
cervical symptoms, the employer continued, for several years, to
pay for claimant's medical treatments. Since the employer had
previously paid for these treatments, which included the cervical
condition, claimant contends that a denial of that condition is
now prohibited under the rationale expressed in Bauman v. SAIF,
295 Or 788 (1983). In effect, claimant argues that the employer
cannot issue a "back-up® denial of his cervical condition,

In Gregg v. SAIF, 81 Or App 395 (1986), the Court of
Appeals recently addressed this issue "to correct what [it]
perceivel[s] to be a persistent misconception® of the Bauman
decision. The court's holding lends further support to the
Referee's conclusion that the employer's prior payments for
claimant's cervical treatments did not preclude it from
subsequently denying the condition.

In Gregg, the court stated that the payment of benefits
does not constitute constructive acceptance of a claim. Citing
ORS 656.262(9) and Frasure v, Agripac, 290 Or 99 (1980), the court
reasoned that the Bauman rule does not apply when the claim has
not been expressly accepted. Accordingly, the court held that an
employer/insurer is not precluded from denying that a condition,
which arose subsequent to the initial claim's acceptance, was a
result of the industrial accident.:

Finally, we find that the compensability of the
psychiatric treatment was an issue of ordinary difficulty with the
usual probability of success for claimant. Consequently, a

_reasonable attorney fee is awarded.

ORDER

The Referee's order dated December 31, 1985 is
affirmed. Claimant's attorney is awarded $500 for services on
Board review concerning the psychiatric treatment issue. This
attorney fee award shall be paid by the self-insured employer.

e
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ROBERT E. LUNDEEN, Claimant WCB 86-00008

Malagon & Moore, Claimant's Attorneys November 24, 1986

SAIF Corp Legal, Defense Attorney Order Directing Republication

of Referee's Order
Claimant has requested Board review of the Referee's

order dated July 21, 1986. Claimant acknowledges that the request
is made more than 30 days after the date of the Referee's order.
However, claimant has included with the request a memorandum of
authorities, an affidavit of counsel and a stipulation of the
attorneys for the parties to the effect that the Referee's order
was not mailed to all parties. If the order was not mailed to all
parties, the order is not final and is not subject to our review.
ORS 656.289(2), (3); Armstrong v. SAIF, 65 Or App 809 (1983),
after remand, 67 Or App 498 (1984).

The documents, in particular the stipulation, submitted
with the request for review, convince us. that at least one
statutory party to the case, the SAIF Corporation, was never

mailed a copy of the Referee's order as required by ORS ‘
656.289(2). We, therefore, conclude that the time within which to

request Board review has not begun to run. We accept claimant's
request and documentation as a motion to the Board to direct
republication of the Referee's order under our general authority
to administer the Hearings Division, ORS 656.726(2), and we grant
the motion.

ORDER

The Referee is directed to issue a republished order
bearing a new date of actual mailing to all parties.

WESLEY D. RANKIN, Claimant WCB 84-08309 & 85-00141
Coons & Cole, Claimant's Attorneys November 24, 1986
Cummins, et al., Defense Attorneys Order on Reconsideration

Claimant has requested reconsideration of our Order on
Review datea October 31, 1986. Claimant requests an award of
attorney fees for services before and at the hearings. The
request for reconsideration is granted. The Order on Review dated
October 31, 1986 was not withdrawn nor abated pending
consideration of this issue.

‘The self insured employer also requested abatement and
reconsideration of our Order on Review. On review the Board
considered the arguments and the evidence and found that claimant
had proven that he was permanently and totally disabled as awarded
by Determination Order. The employe