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RALPH E. MOEN, C l a i m a n t 
Max Rae, C l a i m a n t ' s A t t o r n e y 
B r i a n W h i t e h e a d , A t t o r n e y 
M e r r i l y McCabe ( S A I F ) , D e f e n s e A t t o r n e y 

Reviewed by the Board en banc. 

Claimant r e q u e s t s review of those p o r t i o n s of Referee Myers 1 

o r d e r t h a t : ( 1 ) d e c l i n e d t o award temporary d i s a b i l i t y b e n e f i t s 
d u r i n g c l a i m a n t ' s i n c a r c e r a t i o n , from the date of the o r d e r , 
September 1 8 , 1 9 8 7 , u n t i l c l a i m a n t ' s r e l e a s e from c u s t o d y ; and ( 2 ) 
d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y fee f o r the SAIF 
C o r p o r a t i o n ' s a l l e g e d unreasonable u n i l a t e r a l t e r m i n a t i o n of temporary-
d i s a b i l i t y b e n e f i t s w h i l e c l a i m a n t was i n c a r c e r a t e d . SAIF a l s o moves 
t o s t r i k e those p o r t i o n s of c l a i m a n t ' s b r i e f , which c i t e s as f a c t 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y w h i l e i n c a r c e r a t e d . On 
re v i e w , t h e is s u e s are temporary d i s a b i l i t y , and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t , and rev e r s e i n p a r t . 

SAIF moves t o s t r i k e those p o r t i o n s of c l a i m a n t ' s b r i e f 
which s t a t e s as f o l l o w s : "Claimant was e n t i t l e d t o and r e c e i v e d t i m e 
l o s s compensation when he was i n c a r c e r a t e d . (Tr 1 4 ) . " Respondent 
argues t h a t c l a i m a n t a t t e m p t s t o c h a r a c t e r i z e what i s p r o p e r l y a 
c o n c l u s i o n of law as a statement of f a c t i n h i s "Statement of Facts" 
s e c t i o n . Claimant t e s t i f i e d a t h e a r i n g t h a t s i n c e the date of 
i n c a r c e r a t i o n he had r e c e i v e d a p o r t i o n of a time l o s s check i n e a r l y 
November of 1 9 8 5 . A c c o r d i n g l y , a p p e l l a n t ' s r e f e r e n c e t o t h i s f a c t i n 
h i s statement of f a c t s was not improper. SAIF's motion t o s t r i k e i s 
denied. 

FINDINGS OF FACT 

We adopt the Referee's f i n d i n g s of f a c t . 

CONCLUSIONS OF LAW 

Temporary d i s a b i l i t y 

The Referee f i r s t concluded t h a t SAIF's u n i l a t e r a l 
t e r m i n a t i o n of temporary d i s a b i l i t y b e n e f i t s was improper, and t h a t 
SAIF was o b l i g a t e d t o pay temporary d i s a b i l i t y payments from t h e date 
of i n c a r c e r a t i o n , October 2 5 , 1 9 8 5 , u n t i l the date o f t h e o r d e r . 
Secondly, the Referee concluded t h a t c l a i m a n t was not e n t i t l e d t o 
temporary d i s a b i l i t y b e n e f i t s d u r i n g the p e r i o d of i n c a r c e r a t i o n , 
because he was not s u b s t a n t i v e l y e n t i t l e d t o such b e n e f i t s under 
C u t r i g h t v . Weyerhaeuser Co., 2 9 9 Or 2 9 0 ( 1 9 8 5 ) , and Karr v. SAIF, 7 9 
Or App 2 5 0 ( 1 9 8 6 ) . A c c o r d i n g l y , SAIF was a u t h o r i z e d t o suspend 
c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s from the date o f t h e o r d e r , 
u n t i l c l a i m a n t ' s r e l e a s e from i n c a r c e r a t i o n . 

SAIF does not c h a l l e n g e t h e Referee's c o n c l u s i o n on the 
f i r s t i s s u e , w h i l e c l a i m a n t d i s a g r e e s w i t h the Referee's second 
c o n c l u s i o n . We h o l d t h a t the Referee's suspension of temporary 
d i s a b i l i t y b e n e f i t s from the date of the order u n t i l c l a i m a n t ' s 
r e l e a s e from custody was improper. 

At t h e time SAIF t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y 
b e n e f i t s , c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , and h i s c l a i m had 
n e i t h e r been c l o s e d a d m i n i s t r a t i v e l y , nor by D e t e r m i n a t i o n Order. 
Furthermore, c l a i m a n t has not r e t u r n e d , nor been r e l e a s e d , t o r e g u l a r 
work. Under these c i r c u m s t a n c e s , we f i n d t h a t t h e i n s u r e r ' s 
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t e r m i n a t i o n of b e n e f i t s was improper. N o r t h r u p King & Co. v. F i s h e r , 
91 Or App 602 ( 1 9 8 8 ) ; Volk v. SAIF, 73 Or App 643, 646 ( 1 9 8 5 ) ; Jackson 
v. SAIF, 7 Or App 109 (1971). SAIF must c o n t i n u e t o pay temporary 
d i s a b i l i t y u n t i l t he case i s ready f o r c l o s u r e . At t h a t t i m e , 
c l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s d u r i n g 
i n c a r c e r a t i o n may be addressed. N o r t h r u p King & Co. v. F i s h e r , 
supra. The remedy f o r w r o n g f u l u n i l a t e r a l t e r m i n a t i o n i s award of t h e 
b e n e f i t s . The Referee was w i t h o u t a u t h o r i t y t o suspend compensation 
r e t r o a c t i v e p r i o r t o c l a i m c l o s u r e . T h e r e f o r e , the Referee's r u l i n g 
on t h i s i s s u e was premature and we d e c l i n e t o address the 
a p p l i c a b i l i t y of the C u t r i g h t a n a l y s i s t o these f a c t s . See Ernest F. 
McGhee, 40 Van N a t t a 1/64 (1988) . 

A l t e r n a t i v e l y , i f the Referee had the a u t h o r i t y t o suspend 
c l a i m a n t ' s compensation, we conclude t h a t c l a i m a n t ' s i n c a r c e r a t i o n 
would not p r o v i d e j u s t i f i c a t i o n f o r such a suspension. Inasmuch as 
c l a i m a n t was m e d i c a l l y unable t o work as a r e s u l t of h i s compensable 
i n j u r y , he remained e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s . 
Ted W. Peckham, 41 Van Natta 609 (March 27, 1989). 

P e n a l t i e s and a t t o r n e y f e e s 

The Referee concluded t h a t SAIF's r e l i a n c e upon an o p i n i o n 
l e t t e r by an A s s i s t a n t A t t o r n e y General, which i n d i c a t e d t h a t an 
i n c a r c e r a t e d inmate i s not e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s 
was not unreasonable, and t h e r e f o r e , would not s u p p o r t a p e n a l t y and 
r e l a t e d a t t o r n e y f e e . We agree, and add t h a t a l t h o u g h we f i n d t h a t 
SAIF's u n i l a t e r a l t e r m i n a t i o n of b e n e f i t s i n v a l i d f o r reasons s t a t e d 
above, we conclude t h a t a t the time i t t e r m i n a t e d c l a i m a n t ' s b e n e f i t s , 
such an a c t i o n t a k e n i n 1985 i n r e l i a n c e upon the A s s i s t a n t A t t o r n e y 
General's o p i n i o n was not unreasonable. See L l o y d 0. F i s h e r , 39 Van 
Natta 5 ( 1 9 8 7 ) . 

ORDER 

The Referee's o r d e r , dated September 18, 1987, i s a f f i r m e d 
i n p a r t , and r e v e r s e d i n p a r t . That p o r t i o n of the o r d e r which 
l i m i t e d c l a i m a n t ' s e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y i s 
r e v e r s e d . Claimant i s awarded temporary d i s a b i l i t y b e n e f i t s b e g i n n i n g 
October 25, 1985, and c o n t i n u i n g u n t i l such b e n e f i t s are t e r m i n a t e d 
pursuant t o law. Claimant's a t t o r n e y i s awarded 25 p e r c e n t of t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . However, the t o t a l 
a t t o r n e y fees payable out of c l a i m a n t ' s compensation t o be awarded by 
the Referee and Board o r d e r s s h a l l not exceed $3,800. The remainder 
of the Referee's o r d e r i s a f f i r m e d . 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t from t h a t p o r t i o n of the m a j o r i t y ' s d e c i s i o n which 
holds t h a t c l a i m a n t was e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s 
d u r i n g the p e r i o d of h i s i n c a r c e r a t i o n . 

As SAIF concedes, i t s u n i l a t e r a l t e r m i n a t i o n of temporary 
d i s a b i l i t y b e n e f i t s was improper. See.Northrup King & Company v. 
F i s c h e r , 91 Or App 602 ( 1 9 8 8 ) . However, by seeking a Referee's o r d e r 
p e r m i t t i n g i t t o t e r m i n a t e c l a i m a n t ' s temporary d i s a b i l i t y b e n e f i t s 
d u r i n g h i s i n c a r c e r a t i o n , I submit t h a t SAIF invoked the j u r i s d i c t i o n 
of the Hearings D i v i s i o n p u r suant t o ORS 656.283(1). This procedure 
i s not u n l i k e t h a t recommended by the F i s h e r c o u r t when i t s t a t e d t h a t 
" [ i ] f employer b e l i e v e d t h a t c l a i m a n t was not e n t i t l e d t o b e n e f i t s 
d u r i n g h i s i n c a r c e r a t i o n , i t should have requested a h e a r i n g . " 
N o r t h r u p King & Company v. F i s h e r , supra, a t page 606. 
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Once ves t e d w i t h j u r i s d i c t i o n , the Referee c o r r e c t l y 
concluded t h a t c l a i m a n t was not e n t i t l e d t o temporary d i s a b i l i t y 
b e n e f i t s d u r i n g t h e p e r i o d of h i s i n c a r c e r a t i o n . As I s t a t e d i n my 
r e c e n t d i s s e n t i n Ted w . Peckham, 41 Van Natta 609 (March 27, 1989), 
C u t r i g h t v. Weyerhaeuser, 299 Or 290 (1985) and i t s progeny st a n d f o r 
t h e f o l l o w i n g p r o p o s i t i o n s : (1) temporary t o t a l d i s a b i l i t y b e n e f i t s 
are i n t e n d e d t o p r o v i d e wage replacement, f o r a worker; (2) when t h e 
c l a i m a n t has withdrawn from the work f o r c e , f o r whatever reason, he or 
she i s no l o n g e r a worker; (3) i f the c l a i m a n t i s no l o n g e r a worker, 
he or she cannot l o s e wages and, c o n s e q u e n t l y , i s not e n t i t l e d t o 
temporary t o t a l d i s a b i l i t y b e n e f i t s . the b a s i c reasoning behind these 
p r o p o s i t i o n s was s u c c i n c t l y a r t i c u l a t e d by the Supreme Court i n 
C u t r i g h t : 

"There i s not one word i n the s t a t u t e t h a t 
r e f e r s t o a person who no l o n g e r engages i n 
f u r n i s h i n g s e r v i c e s f o r r e m u n e r a t i o n . 
C e r t a i n l y , one who r e t i r e s v o l u n t a r i l y form 
the work f o r c e i s no l o n g e r a 'worker' as 
d e f i n e d [by former ORS 656.005(28), now 
6 5 6 . 0 0 5 ( 2 7 ) . ] . " C u t r i g h t , supra, 299 Or a t 
page 297. 

I n Karr v. SAIF, 79 Or App 250 ( 1 9 8 6 ) , t h e Court of 
appeals f o l l o w e d the C u t r i g h t a n a l y s i s , s t a t i n g : 

"Whatever the reason, c l a i m a n t has withdrawn 
from t h e work f o r c e . Temporary t o t a l 
d i s a b i l i t y i s awarded f o r l o s t wages . . . and 
a person who has withdrawn from the work f o r c e 
has no l o s t wages." 

The c o u r t has c o n t i n u e d t o apply t h i s a n a l y s i s . For 
example, i n Dawkins v. P a c i f i c Motor T r u c k i n g , 91 Or App 562 
( 1 9 8 8 ) , t h e c o u r t s t a t e d : 

"Claimant contends t h a t h i s w i t h d r a w a l from 
t h e l a b o r market should not p r e c l u d e an award 
of temporary t o t a l d i s a b i l i t y , because i t was 
i n v o l u n t a r y and was t h e r e s u l t of h i s 
w o r k - r e l a t e d d i s a b i l i t y . As we h e l d i n Karr 
v. SAIF, ( c i t a t i o n o m i t t e d ) a c l a i m a n t who 
withdraws from the work f o r c e i s not e n t i t l e d 
t o those b e n e f i t s , which are awarded f o r l o s t 
wages. ORS 656.210(1); Sykes v. Weyerhaeuser 
Co., 90 Or App 41 ( 1 9 8 8 ) . a person who has 
w i t h r a w n from the l a b o r market, whether as a 
r e s u l t of h i s i n j u r y or f o r o t h e r reasons, has 
no l o s t wages." 

F i n a l l y , as s t a t e d by t h e Supreme Co u r t , temporary 
d i s a b i l i t y b e n e f i t s are maintenance b e n e f i t s i n t e n d e d t o p r o v i d e 
s u p p o r t and h e l p r e p l a c e l o s t income d u r i n g the h e a l i n g or 
r e c o v e r y process. C u t r i g h t , supra, a t page 302. Inasmuch as an 
i n c a r c e r a t e d c l a i m a n t i s p r o v i d e d food and l o d g i n g and i s unable 
t o f u r n i s h s e r v i c e s f o r r e m u n e r a t i o n , I submit t h a t t h e r e i s no 
e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s d u r i n g t h i s p e r i o d of 
w i t h d r a w a l from the work f o r c e . I n s t e a d , I would adhere t o t h e 
b a s i c p r e c e p t advanced by C u t r i g h t and t h e o t h e r a f o r e m e n t i o n e d 
cases. That i s , a c l a i m a n t who has withdrawn from the work f o r c e , 
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f o r whatever r e a s o n , i s no l o n g e r a worker and cannot l o s e 
e a r n i n g s . T h e r e f o r e , a l t h o u g h e n t i t l e d t o medical b e n e f i t s 
r e s u l t i n g from the compensable c o n d i t i o n , the "withdrawn" c l a i m a n t 
i s not e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s . 

I would a f f i r m the Referee's o r d e r . 

ROBERT WALLAGE, C l a i m a n t Own Motion 87-0247M 
Malagon, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 5, 1989 

Own Motion O r d e r 
SAIF C o r p o r a t i o n i n i t i a l l y s u b m i t t e d t h i s m a t t e r t o t h e 

Board f o r c o n s i d e r a t i o n pursuant t o ORS 6 5 6 . 2 7 8 . Claimant's 
a g g r a v a t i o n r i g h t s had e x p i r e d . The Board postponed a c t i o n on the 
request f o r own motion r e l i e f u n t i l r e s o l u t i o n of WCB Case No. 
8 7 - 0 0 7 7 7 , then pending i n the Hearings D i v i s i o n . By s t i p u l a t i o n , 
the p a r t i e s agreed t h a t SAIF would pay c l a i m a n t a p e n a l t y on the 
unpaid m e d i c a l b i l l s , a u t h o r i z e a CT scan and pay c l a i m a n t ' s 
a t t o r n e y a f e e . Claimant now asks t h a t the Board proceed w i t h the 
request f o r own motion r e l i e f , c o n t e n d i n g t h a t he i s e n t i t l e d t o 
b e n e f i t s under the p r o v i s i o n s of the own motion law i n e f f e c t a t 
the time of the o r i g i n a l r e q u e s t . 

A l t h o u g h c l a i m a n t ' s request f o r c l a i m reopening was 
s u b m i t t e d and pending i n 1 9 8 7 , the c l a i m was not reopened p r i o r t o 
January 1, 1 9 8 8 . T h e r e f o r e , p r o c e s s i n g of the request i s s u b j e c t 
t o the c u r r e n t v e r s i o n of ORS 6 5 6 . 2 9 8 ( 1 ) ( a ) . See Susan A. 
Bagwell, 40 Van N a t t a 1 0 6 2 ( 1 9 8 8 ) ; Andy Webb, 40 Van N a t t a 5 8 6 
( 1 9 8 8 ) . Pursuant t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own 
Motion" a u t h o r i t y t o award temporary d i s a b i l i t y b e n e f i t s o n l y when 
we f i n d t h a t t h e r e i s a worsening of a compensable i n j u r y t h a t 
r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t s u r g e r y or o t h e r t r e a t m e n t 
r e q u i r i n g h o s p i t a l i z a t i o n . Here, c l a i m a n t underwent a CT scan. 
We have p r e v i o u s l y h e l d t h a t a CT scan i s a d i a g n o s t i c p r o c e d u r e , 
not t r e a t m e n t nor s u r g e r y . See Susan A. B a g w e l l , supra. 
A c c o r d i n g l y , we conclude we are w i t h o u t a u t h o r i t y t o g r a n t the 
r e l i e f c l a i m a n t seeks. The request f o r own motion r e l i e f i s 
hereby denied. 

IT IS SO ORDERED. 

JAMES G. ADAMS, C l a i m a n t WCB 8 6 - 0 8 7 4 7 , 8 6 - 0 1 8 7 6 , 8 6 - 0 8 7 4 6 
P e t e r 0. Hansen, C l a i m a n t ' s A t t o r n e y & 85-15626 
Cooney, Moscato & Crew, D e f e n s e A t t o r n e y s J u l y 7, 1989 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 
D a r y l l E. K l e i n , D e f e n s e A t t o r n e y 

T h i s m a t t e r i s b e f o r e the Board on remand from t h e Court of 
Appeals. G i u s t i Wine Co. v. Adams, 94 Or App 1 7 5 ( 1 9 8 8 ) . The c o u r t 
has determined t h a t c l a i m a n t ' s request f o r h e a r i n g on EBI Companies' 
a g g r a v a t i o n d e n i a l was not t i m e l y . Hence, the c o u r t has remanded f o r 
our d e t e r m i n a t i o n of whether c l a i m a n t had good cause f o r f i l i n g a l a t e 
request f o r h e a r i n g . 

A d d i t i o n a l l y , U n i t e d P a c i f i c Insurance Company ( U n i t e d 
P a c i f i c ) r e q u e s t s on remand t h a t we d i s m i s s the " c o n s o l i d a t e d Requests 
f o r Hearing" as they r e l a t e t o U n i t e d P a c i f i c . We n o t e , however, t h a t 
the Referee had a l r e a d y dismissed the h e a r i n g request a g a i n s t U n i t e d 
P a c i f i c based on the j o i n t s t i p u l a t i o n of a l l the p a r t i e s a t h e a r i n g . 
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Hence, we i n t e r p r e t U n i t e d P a c i f i c ' s c u r r e n t request as a request t o 
be di s m i s s e d as a p a r t y t o t h i s p r oceeding on remand. We deny t h a t 
r e q u e s t . U n i t e d P a c i f i c remains a " p a r t y " t o t h i s p r o c e e d i n g , though 
i t may e l e c t t o be a nominal p a r t y . See Z u r i c h I n s . Co. v. 
D i v e r s i f i e d Risk Management, 300 Or 47 (198 5 ) . 

FINDINGS OF FACT 

On August 19, 1985, EBI sent i t s d e n i a l l e t t e r by c e r t i f i e d 
m a i l , r e t u r n r e c e i p t r e q u e s t e d , t o c l a i m a n t ' s c o r r e c t address. 
Claimant r e s i d e d a t t h a t address u n t i l September 1, 1985. The po s t 
o f f i c e l e f t n o t i c e s a t t h e address on August 21 and 27. However, 
c l a i m a n t d i d not r e c e i v e those n o t i c e s . Almost two months l a t e r , t h e 
d e n i a l l e t t e r was sent t o another address and r e c e i v e d by t h e wrong 
person w i t h t h e same name. On October 29, 1985, EBI m a i l e d a second 
d e n i a l l e t t e r t o c l a i m a n t . Claimant r e c e i v e d i t on November 4. He 
f i l e d a request f o r h e a r i n g on both d e n i a l s on December 18, 1985, 
almost f o u r months a f t e r t h e f i r s t d e n i a l l e t t e r was m a i l e d . 

FINDING OF ULTIMATE FACT 

Claimant had good cause f o r f i l i n g a l a t e request f o r 
h e a r i n g . 

. CONCLUSIONS OF LAW AND OPINION 
The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been 

equated t o t h e st a n d a r d of "mistake, i n a d v e r t a n c e , s u r p r i s e or 
excusable n e g l e c t " recognized under ORCP 71B(1) and former ORS 
18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 517, rev den 
301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBl~Companies, 289 Or 455 
(198 0 ) . Claimant has the burden of p r o v i n g good cause. Cogswell v. 
SAIF, 74 Or App 234, 237 (1985). 

Claimant t e s t i f i e d t h a t he never r e c e i v e d t h e post o f f i c e ' s 
n o t i c e s r e g a r d i n g t h e c e r t i f i e d d e n i a l l e t t e r of August 19, 1985. The 
Referee found c l a i m a n t t o be c r e d i b l e , and we f i n d no reason t o 
d i s t u r b t h a t f i n d i n g on review. A c c o r d i n g l y , we f i n d t h a t , d e s p i t e 
reasonable d i l i g e n c e , c l a i m a n t d i d not r e c e i v e a c t u a l n o t i f i c a t i o n of 
the d e n i a l u n t i l he r e c e i v e d t h e second l e t t e r on November 4, 1985. 
Because c l a i m a n t c o u l d not be expected t o f i l e a request f o r h e a r i n g 
on t h e d e n i a l p r i o r t o t h a t date of n o t i f i c a t i o n , we f i n d - good cause 
f o r h i s d e l a y i n f i l i n g t h e h e a r i n g r e q u e s t . The h e a r i n g r e q u e s t i s 
not b a r r e d . See ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

ORDER 

The Referee's o r d e r dated August 12, 1986, i s a f f i r m e d . 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s a g r e e w i t h the m a j o r i t y ' s c o n c l u s i o n t h a t c l a i m a n t has 
e s t a b l i s h e d good cause f o r h i s f a i l u r e t o request a h e a r i n g w i t h i n 60 
days from t h e date of m a i l i n g of EBI's f i r s t d e n i a l . The d e n i a l 
l e t t e r was c o r r e c t l y addressed t o c l a i m a n t and sent by c e r t i f i e d m a i l , 
r e t u r n r e c e i p t r e q u e s t e d . Two post o f f i c e n o t i c e s were l e f t a t h i s 
address. 

The 60-day p e r i o d t o request a h e a r i n g begins t o run from 
the date o f m a i l i n g o f the d e n i a l , not from t h e date of a c t u a l 

-1235-



n o t i f i c a t i o n . G u i s t i Wine Co. v. Adams, 94 Or App 175 (1 9 8 8 ) , W r i g h t 
v. Bekins Moving & Storage Company, 97 Or App 45 (June 14, 1989). 
Thus, c l a i m a n t ' s h e a r i n g r e q u e s t , s u b m i t t e d some f o u r months a f t e r t h e 
f i r s t d e n i a l , was u n t i m e l y under ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . 

I do not c o n s i d e r c l a i m a n t ' s a l l e g e d f a i l u r e t o r e c e i v e p o s t 
o f f i c e n o t i c e s of the c e r t i f i e d l e t t e r as good cause because, i f i t 
i s , t h e 60-day s t a t u t o r y p e r i o d would i n e f f e c t b egin t o run from t h e 
date t h a t a c l a i m a n t r e c e i v e d n o t i c e . The Wr i g h t c o u r t has r e c e n t l y 
reasoned t h a t such a p r i n c i p l e i s d i r e c t l y c o n t r a r y t o t h e Supreme 
Court's i n t e r p r e t a t i o n of ORS 656.319(1) i n Norton v. Compensation 
Department, 252 Or 75 (196 8 ) . 

F i n a l l y , I note t h a t c l a i m a n t d i d not t e s t i f y t h a t he d i d 
not r e c e i v e the post o f f i c e n o t i c e s . Rather, he s t a t e d t h a t he d i d 
not r e c a l l seeing t h e n o t i c e s . Such ci r c u m s t a n c e s do not persuade me 
t h a t c l a i m a n t e x e r c i s e d reasonable d i l i g e n c e i n t h i s m a t t e r . 
A c c o r d i n g l y , I would r e v e r s e t h a t p o r t i o n of t h e Referee's o r d e r t h a t 
found t h a t c l a i m a n t ' s h e a r i n g request from EBI's d e n i a l was not b a r r e d 
f o r u n t i m e l i n e s s . 

J E F F R E Y A. DOMBEK, C l a i m a n t WCB 87-05313 
C a r n e y , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 7, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The i n s u r e r requests review of those p o r t i o n s of Referee 
Peterson's o r d e r t h a t : (1) found t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
from i t s d e n i a l of c l a i m a n t ' s back i n j u r y was t i m e l y f i l e d ; and 
(2) assessed a p e n a l t y and a t t o r n e y fee f o r t h e i n s u r e r ' s 
a l l e g e d l y l a t e and unreasonable d e n i a l . We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t t i m e l y requested a h e a r i n g on t h e 
i n s u r e r ' s d e n i a l of h i s c l a i m . 

2. I f c l a i m a n t d i d not t i m e l y request a h e a r i n g on the 
d e n i a l , whether c l a i m a n t showed "good cause." 

3 . Whether a p e n a l t y and a t t o r n e y f e e should be 
assessed f o r t h e i n s u r e r ' s a l l e g e d l y l a t e and unreasonable d e n i a l . 

FINDINGS OF FACT 

We adopt t he Referee's f i n d i n g s of f a c t w i t h t h e 
f o l l o w i n g supplement. 

Claimant d i d not n o t i f y t h e i n s u r e r of h i s change of 
address i n December 1986 from Newberg, Oregon t o Vancouver, 
Washington. 

CONCLUSIONS OF LAW 

Ti m e l i n e s s of Hearing Request 

The Referee found t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was 
t i m e l y , based on Charles H. Whiddon, 39 Van Na t t a 407, 
r e c o n s i d e r e d 39 Van Na t t a 811 (1987). I n t h a t case, we h e l d t h a t 
f a i l u r e t o request a h e a r i n g on a d e n i a l w i t h i n t h e 60-day 
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l i m i t a t i o n s p e r i o d p r o v i d e d under ORS 656 . 319(1 ) ( a ) does not 
render a request u n t i m e l y i f n o t i c e of the d e n i a l i s not 
" d e l i v e r e d , " i . e . , r e c e i v e d by c l a i m a n t . I d . a t 811. However, 
the Court of Appeals r e c e n t l y reversed t h a t d e c i s i o n , h o l d i n g t h a t 
the date of m a i l i n g s t a r t s the r u n n i n g of the 60-day p e r i o d , 
whether or not the n o t i c e i s r e c e i v e d . U n i t e d Foam Corp. v. 
Whiddon, 96 Or App 178 (1989). Here, c l a i m a n t f i l e d h i s h e a r i n g 
r e q u e s t more than t h r e e months a f t e r the d e n i a l l e t t e r s were 
m a i l e d . Hence, the h e a r i n g request was u n t i m e l y under ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) . 

We now determine whether c l a i m a n t had good cause f o r 
f a i l i n g t o f i l e a t i m e l y h e a r i n g r e q u e s t . See ORS 656.319(1)(b ) . 
The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equated t o 
the s t a n d a r d of "mistake, i n a d v e r t a n c e , s u r p r i s e or excusable 
n e g l e c t " r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. 
Anderson y. P u b l i s h e r s Paper Co., 78 Or App 513, 517, rev den 301 
Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 
( 1 9 8 0 ) . Claimant has the burden of p r o v i n g good cause. Cogswell 
V. SAIF, 74 Or App 234, 237 (1985). 

Here, c l a i m a n t p e r s u a s i v e l y t e s t i f i e d t h a t he d i d not 
r e c e i v e n o t i c e of the d e n i a l u n t i l f o u r t o f i v e months a f t e r the 
d e n i a l l e t t e r s were m a i l e d . He requested a h e a r i n g two days 
l a t e r . The long delay p r e c e d i n g c l a i m a n t ' s r e c e i p t of the n o t i c e 
of d e n i a l s u p p o r t s a f i n d i n g of good cause f o r c l a i m a n t ' s l a t e 
h e a r i n g r e q u e s t . 

The i n s u r e r responds t h a t c l a i m a n t d i d not e x e r c i s e due 
d i l i g e n c e i n a p p r i s i n g the employer or i n s u r e r t h a t he had moved 
t o a new address i n Vancouver, Washington, i n December, 1986. The 
i n s u r e r argues t h a t , w i t h o u t t h a t n o t i f i c a t i o n , t h e r e was no way 
t o a d v i s e c l a i m a n t of the d e n i a l . We d i s a g r e e . 

Claimant f i r s t r e p o r t e d the i n d u s t r i a l i n j u r y t o t h e 
employer i n J u l y , 1986. The i n s u r e r then had 60 days w i t h i n which 
i t was r e q u i r e d t o f u r n i s h c l a i m a n t w r i t t e n n o t i c e of i t s 
acceptance or d e n i a l of the i n j u r y c l a i m . See ORS 656.262(6). 
During t h a t t i m e , the i n s u r e r knew c l a i m a n t ' s c o r r e c t address; 
y e t , no t i m e l y n o t i c e of acceptance or d e n i a l was s e n t . By 
December, 1986, when c l a i m a n t moved t o the Washington address, 
f o u r t o f i v e months had a l r e a d y elapsed s i n c e he had r e p o r t e d the 
i n j u r y t o the employer. As the Referee s t a t e d : "The i n s u r e r ' s 
argument t h a t the c l a i m a n t was duty bound t o n o t i f y i t of any 
address change does not h o l d much water because i f the i n s u r e r had 
i s s u e d i t s d e n i a l w i t h i n the s i x t y (60) days r e q u i r e d by the 
s t a t u t e , t h e r e would not have been t h i s problem." We adopt t h a t 
r e a soning here and f i n d t h a t c l a i m a n t had good cause f o r f i l i n g an 
u n t i m e l y h e a r i n g r e q u e s t . 
P e n a l t y and A t t o r n e y Fee 

We adopt the second paragraph i n the "OPINION" p o r t i o n 
of the Referee's order as our c o n c l u s i o n of law. 

Claimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable, c a r r i e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board review. See 656.382(2). Such a fee i s d e f i n e d as an 
"assessed f e e . " OAR 438-15-005(2). However, we cannot a u t h o r i z e 
an assessed fee unless c l a i m a n t ' s counsel f i l e s a statement of 
s e r v i c e s . See OAR 438—15-010(5). Because no statement of 
s e r v i c e s has been r e c e i v e d t o d a t e , an assessed fee s h a l l not be 
a u t h o r i z e d . -1237-



ORDER 

The Referee's o r d e r dated November 5, 1987 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the i n s u r e r t o 
i t s a t t o r n e y , not t o exceed $474.50. 

Board Member F e r r i s , d i s s e n t i n g : 

I d i s s e n t . The i n s u r e r i s s u e d a d e n i a l on November 14, 
1986, and December 19, 1986. Both were sent by c e r t i f i e d m a i l and 
b o t h were r e t u r n e d "unclaimed". A l t h o u g h cla siment never r e c e i v e d 
the i n s u r e r ' s d e n i a l l e t t e r s , t hey were m a i l e d . T h e r e f o r e , 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g on A p r i l 3, 1987 was u n t i m e l y . See 
G u i s t i Wine Co. v. Adams, 94 Or App 174 (1988) and W r i g h t v. 
Bekins Moving & Storage Company, 97 Or App 45 (June 14, 1989). 

Claimant argues t h a t he i s excused.from h i s f a i l u r e t o 
request a h e a r i n g w i t h i n 60 days of the i n s u r e r ' s November and 
December d e n i a l s because he never r e c e i v e d n o t i c e of them u n t i l 
A p r i l 1, 1987, when h i s t r e a t i n g d o c t o r t o l d him t h a t h i s c l a i m 
had been d e n i e d . Claimant d i d not r e c e i v e the November d e n i a l , 
which was m a i l e d t o h i s T i g a r d address, because he had j u s t moved 
from T i g a r d t o Newberg, Oregon. He had p r e v i o u s l y i n f o r m e d t h e 
i n s u r e r t h a t , i f he c o u l d not be c o n t a c t e d i n T i g a r d , i t s h o u l d 
a t t e m p t t o c o n t a c t him a t h i s f a t h e r ' s Newberg address. 
T h e r e f o r e , t h e i n s u r e r d i r e c t e d i t s December 1989 d e n i a l t o t h e 
Newberg address. At t h a t t i m e , however, c l a i m a n t had moved t o 
Vancouver, Washington. He d i d not i n f o r m the i n s u r e r of t h i s 
second change of address from Newberg t o Vancouver, Washington. 

Since we have p r e v i o u s l y h e l d t h a t a c l a i m a n t has an 
o b l i g a t i o n t o i n f o r m the i n s u r e r of any address change, see 
Richard T. R e i l l e y , 37 Van Natta 1192, 1198 (1985), and c l a i m a n t 
d i d not do so, c l a i m a n t has not e s t a b l i s h e d good cause f o r h i s 
f a i l u r e t o t i m e l y request a h e a r i n g i n the p r e s e n t case. 

MICHELLE J . ALLEN, C l a i m a n t WCB 87-15911 
Haugh, e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 11, 1989 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant r e q u e s t s review of Referee Thye's order t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no permanent d i s a b i l i t y 
f o r a r i g h t hand c o n d i t i o n . We a f f i r m . 

ISSUE 

Ex t e n t of scheduled permanent p a r t i a l d i s a b i l i t y f o r a 
r i g h t hand c o n d i t i o n . 

FINDINGS OF FACT 

Cl a i m a n t , a g r i d d l e cook, f i l e d a d i s a b l i n g o c c u p a t i o n a l 
disease c l a i m f o r r i g h t c a r p a l t u n n e l syndrome (CTS) i n J u l y 1986. 
The c l a i m was accepted. Dr. Thayer, an o r t h o p e d i s t , performed 
c a r p a l t u n n e l r e l e a s e i n October 1986. I n January, 1987, she was 
r e l e a s e d t o r e g u l a r work w i t h r e s o l v i n g numbness on t h e u l n a r s i d e 
of the long f i n g e r . Thayer d e c l a r e d her m e d i c a l l y s t a t i o n a r y w i t h 
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no permanent impairment on January 26, 1987. The c l a i m was c l o s e d 
by N o t i c e of Closure on January 30, 1987, w i t h no permanent 
d i s a b i l i t y award. The No t i c e of Closure was a f f i r m e d by 
D e t e r m i n a t i o n Order. 

We adopt t he f i f t h paragraph of the Referee's o r d e r w i t h 
the f o l l o w i n g supplement. One t o two months a f t e r r e t u r n i n g t o 
r e g u l a r work i n January, 1987, c l a i m a n t began e x p e r i e n c i n g r i g h t 
hand symptoms, i n c l u d i n g thumb " l o c k i n g , " a " b u r n i n g " s e n s a t i o n and 
c o n s t a n t aching i n the thumb and palm. She was t r e a t e d w i t h 
s t e r o i d i n j e c t i o n s and s p l i n t s . The aching p e r s i s t e d a t the ti m e 
of h e a r i n g . The symptoms r e s t r i c t her a b i l i t y t o l i f t and t w i s t 
w i t h t h e r i g h t hand. 

ULTIMATE FINDING OF FACT 

Claimant's c u r r e n t r i g h t hand symptoms are not r e l a t e d t o 
the compensable r i g h t CTS. 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h her e n t i t l e m e n t t o a scheduled permanent 
d i s a b i l i t y award f o r c u r r e n t r i g h t hand symptoms c l a i m a n t must 
prove t h a t t h e accepted r i g h t CTS i s a m a t e r i a l c o n t r i b u t i n g cause 
of those symptoms and t h a t she i s permanently d i s a b l e d as a r e s u l t 
t h e r e o f . ORS 656.214(2; Destael v. N i c o l a i Co., 80 Or App 595, 600 
(1986). There i s no medical evidence r e l a t i n g c u r r e n t r i g h t hand 
symptoms t o CTS; r a t h e r , they have been v a r i o u s l y diagnosed as 
r i g h t thumb muscle s t r a i n , " l o c k i n g t r i g g e r thumb," c h r o n i c 
i n f l a m m a t i o n of the basal j o i n t and c a r p a l metacarpal j o i n t 
problems. I n A p r i l and J u l y , 1987, w h i l e c l a i m a n t presumably 
c o n t i n u e d t o experien c e symptoms, Dr. Thayer r e p o r t e d t h a t t h e 
r i g h t CTS was "OK" and " f i n e . " 

The r e l a t i o n s h i p between c u r r e n t symptoms and r i g h t CTS 
pr e s e n t s a complex medical q u e s t i o n , p a r t i c u l a r l y i n l i g h t of 
evidence t h a t t h e CTS had r e s o l v e d w i t h o u t impairment. Hence, 
r e s o l u t i o n of t h i s case t u r n s l a r g e l y on the medical evidence. 
U r i s v. Compensation Department, 247 Or 420, 426 (1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985). The med i c a l 
evidence does not r e l a t e c u r r e n t symptoms t o the compensable CTS. 
We conclude, t h e r e f o r e , t h a t c l a i m a n t has f a i l e d t o s u s t a i n her 
burden of p r o v i n g t h a t t h e accepted CTS c o n d i t i o n m a t e r i a l l y 
c o n t r i b u t e d t o her c u r r e n t hand symptoms. A c c o r d i n g l y , she i s not 
e n t i t l e d t o a scheduled d i s a b i l i t y award f o r the d i s a b l i n g e f f e c t s 
of those symptoms. 

ORDER 

The Referee's order dated March 10, 1988 i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d fee not t o exceed $1,000. 
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MARIA CAMPOS, C l a i m a n t WCB 87-08331 
G i n s b u r g , e t a l . , C l a i m a n t ' s A t t o r n e y s J u l y 11, 1989 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s O r d e r on Re v i e w 

Reviewed by t h e Board en banc. 

Claimant requests review of Referee Menashe's o r d e r t h a t 
d i s m i s s e d her request f o r h e a r i n g f o r f a i l u r e t o appear. 

The Board a f f i r m s and adopts the order of the Referee. 
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ORDER 

The Referee's o r d e r dated January 4, 1988 i s a f f i r m e d . 
The Board approved a c l i e n t - p a i d f e e , payable from t he i n s u r e r t o 
i t s a t t o r n e y , not t o exceed $1,216.50 

Board Member C r i d e r , d i s s e n t i n g : 

On November 24, 1987, the p a r t i e s were n o t i f i e d t h a t t h i s 
case was scheduled f o r h e a r i n g on December 22, 1987. On t h e 
ap p o i n t e d d a t e , c l a i m a n t ' s a t t o r n e y appeared. However, c l a i m a n t 
d i d n o t . Claimant's a t t o r n e y moved f o r a postponement on t h e 
ground t h a t he had been unable t o reach c l a i m a n t and t h a t , 
a p p a r e n t l y , she was out of the c o u n t r y t e m p o r a r i l y . The request t o 
postpone was den i e d . The r e f e r e e dismissed t h e request f o r h e a r i n g . 

Former OAR 438-06-070 a u t h o r i z e d d i s m i s s a l of a request 
f o r h e a r i n g f o r f a i l u r e t o appear i n the absence of good cause. 
Claimant d i d not f a i l t o appear. She appeared t h r o u g h c o u n s e l . 
There i s no j u r i s d i c t i o n a l requirement t h a t c l a i m a n t p e r s o n a l l y 
appear. Eberet W i l l i a m s , 41 Van Natta 466 (19 8 9 ) ; Warren F. S t i e r , 
36 Van Nat t a 334 ( 1984 ) . T h e r e f o r e , i n the absence of some 
e x p l o r a t i o n of the n a t u r e of the is s u e s i n or d e r t o determine 
whether or not c l a i m a n t ' s p e r s o n a l attendance was i n d i s p e n s a b l e , no 
d i s m i s s a l order should have been e n t e r e d . John M. Barbour, 36 Van 
Na t t a 304 (198 4 ) . 

Even i f the r u l e r e q u i r e d c l a i m a n t t o appear p e r s o n a l l y , 
c l a i m a n t i s e n t i t l e d t o an o p p o r t u n i t y t o e s t a b l i s h t h a t she had 
good cause f o r f a i l u r e t o appear. I t has been our p r a c t i c e , when a 
c l a i m a n t s t a t e s e x t e n u a t i n g circumstances i n her request f o r 
review, t o remand f o r hearing' t o determine whether or not t h e r e was 
good cause f o r her f a i l u r e t o appear. Janet S t a n f i l l , 40 Van Natta 
1108 (September 2, 1988). That procedure should be f o l l o w e d here. 

For t h a t reason a l s o , I d i s s e n t . 

NANCY C. EVENHUS, C l a i m a n t 
B r i a n R. W h i t e h e a d , C l a i m a n t ' s A t t o r n e y 
C l i f f , S n a r s k i s , e t a l . , D e f e n s e A t t o r n e y s 
A c k e r , e t a l . , D e f e n s e A t t o r n e y s 

L i b e r t y Northwest Insurance C o r p o r a t i o n has requested 
r e c o n s i d e r a t i o n of t h a t p o r t i o n of our June 15, 1989 Order on 
Review t h a t a f f i r m e d a Referee's order f i n d i n g i t r e s p o n s i b l e f o r 
c l a i m a n t ' s l e f t knee c o n d i t i o n . S p e c i f i c a l l y , L i b e r t y Northwest 
q u e s t i o n s our r e f e r e n c e t o "the second i n s u r e r " on page f o u r of 
our o r d e r . 

On June 28, 1989, L i b e r t y Northwest f i l e d i t s p e t i t i o n 
f o r j u d i c i a l review of our June 15, 1989 o r d e r . Consequently, 
j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r has vested w i t h the Court of 
Appeals. 

We have p r e v i o u s l y h e l d t h a t i t i s p o s s i b l e t o withdraw 
an order a f t e r the f i l i n g of a p e t i t i o n f o r j u d i c i a l r e v i e w . Dan 
W. H e d r i c k , 38 Van Nat t a 208, 209 (198 6 ) . However, we e x e r c i s e 
t h i s a u t h o r i t y r a r e l y . Ronald D. Chaffee, 39 Van Natta 1135 
(1987) . 

WCB 8 7 - 0 4 8 8 1 , 8 7 - 0 3 0 8 4 & 87-03 0 8 5 
J u l y 11, 1989 
O r d e r D e n y i n g R e c o n s i d e r a t i o n 

Under these c i r c u m s t a n c e s , we d e c l i n e t o e x e r c i s e t h i s 
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a u t h o r i t y and withdraw our June 15, 1989 o r d e r . A c c o r d i n g l y , t h e 
motio n f o r r e c o n s i d e r a t i o n i s denied. The issuance of t h i s o r d e r 
n e i t h e r " s t a y s " our p r i o r o rder nor extends t he time f o r seeki n g 
r e v i e w . I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 
(19 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656 (198 5 ) . 

I T IS SO ORDERED. 

MICHAEL W. JOHNSON, C l a i m a n t WCB 85-13549 
S u s a n C o n n o l l y , C l a i m a n t ' s A t t o r n e y J u l y 11, 1989 
B r i a n P o c o c k , D e f e n s e A t t o r n e y O r d e r on Rev i e w 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant requests review of t h a t p o r t i o n of Referee 
N i c h o l s ' order t h a t upheld the SAIF C o r p o r a t i o n ' s d e n i a l of h i s 
c l a i m f o r a c o l l a p s e d r i g h t l u n g . The is s u e on review i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Claimant was employed a t a plywood m i l l as a r e l i e f and 
cleanup worker. I n June, 1985, he was assigned t o a s s i s t c l e a n i n g 
a d r y e r which c o n t a i n e d dust and c a u s t i c ash. The next morning he 
had chest p a i n and a cough. He c o n t i n u e d t o work. On August 27, 
1985, w h i l e a t work, he s u f f e r e d a c o l l a p s e d r i g h t l u n g 
(pneumothorax). A f t e r one month, he retuned t o work a t the 
plywood m i l l . He q u i t a f t e r t h r e e days, f o r reasons u n r e l a t e d t o 
h i s p h y s i c a l c o n d i t i o n , and went t o work f o r a d i f f e r e n t 
employer. He was not exposed t o dust or c a u s t i c ash w h i l e w o r k i n g 
f o r t h e new employer. 

He again s u f f e r e d a c o l l a p s e d r i g h t l u ng i n January, 
1986, and September, 1986. He was t r e a t e d s u r g i c a l l y a f t e r the 
September 1986, i n c i d e n t . Surgery r e v e a l e d no trauma and no 
damage from dust or c a u s t i c ash. 

Pneumothorax c o n d i t i o n s most o f t e n occur i n the r i g h t 
lung of young men. They are u s u a l l y i d i o p a t h i c , or f o l l o w a 
trauma t o the c h e s t . Claimant does not s u f f e r l ung disease or 
damage as a r e s u l t of i n h a l i n g c a u s t i c ash. 

ULTIMATE FINDING OF FACT 

The preponderance of the evidence does not e s t a b l i s h a 
caus a l r e l a t i o n s h i p between c l a i m a n t ' s work a c t i v i t i e s and h i s 
r i g h t l u ng c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t had f a i l e d t o prove a 
cau s a l r e l a t i o n s h i p between h i s work a c t i v i t i e s and h i s r i g h t l u n g 
c o n d i t i o n . She based her c o n c l u s i o n on the o p i n i o n s of 
Drs. I r o n s i d e and G i r o d , who opined t h a t c l a i m a n t ' s c o n d i t i o n i s 
i d i o p a t h i c and spontaneous, as opposed t o the o p i n i o n s of 
Drs. Meharry and K u r i h a r a , who i n d i c a t e d c l a i m a n t ' s c o n d i t i o n was 
work r e l a t e d . We agree w i t h the Referee. 

The q u e s t i o n of c a u s a t i o n i n t h i s case p r e s e n t s a 
complex medical q u e s t i o n , r e q u i r i n g e x p e r t medical o p i n i o n . See 
Kassahn v. P u b l i s h e r s Paper, 76 Or App 105 (1985). We u s u a l l y 
d e f e r t o the o p i n i o n of the t r e a t i n g p h y s i c i a n , unless s i g n i f i c a n t 
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reasons e x i s t t o do o t h e r w i s e . T a y l o r v. SAIF, 7 5 Or App 5 8 3 , 5 8 5 
( 1 9 8 5 ) . Here, we f i n d t h e r e are p e r s u a s i v e reasons t o r e l y on 
o p i n i o n s o t h e r than t h a t of the t r e a t i n g p h y s i c i a n . 

The r e p o r t s of Dr. Meharry, f a m i l y p h y s i c i a n and 
Dr. K u r i h a r a , g e n e r a l surgeon, p r e s e n t mere p o s s i b i l i t i e s o f how 
c l a i m a n t ' s work a c t i v i t i e s might have c o n t r i b u t e d t o h i s r i g h t 
l u n g pneumothorax c o n d i t i o n . See Gormley v. SAIF, 5 2 Or App 1 0 5 5 
( 1 9 8 1 ) . These o p i n i o n s , p a r t i c u l a r l y Dr. K u r i h a r a ' s , o f f e r o n l y 
t h e o r i e s r e g a r d i n g c o m p e n s a b i l i l i t y . 

On t h e o t h e r hand, the r e p o r t s and d e p o s i t i o n t e s t i m o n y 
of Dr. G i r o d , i n f e c t i o u s disease s p e c i a l i s t , and Dr. I r o n s i d e , 
pulmonary s p e c i a l i s t , e s t a b l i s h w i t h some c e r t a i n t y the 
u n l i k e l i h o o d t h a t c l a i m a n t ' s work a c t i v i t i e s c o u l d have 
c o n t r i b u t e d t o h i s c o n d i t i o n . Dr. I r o n s i d e d e s c r i b e d c l a i m a n t as 
a c l a s s i c case of spontaneous, i d i o p a t h i c pneumothorax i n the 
r i g h t lung of a young male. As d i d the Referee, we f i n d t he 
o p i n i o n s of Dr. Girod and Dr. I r o n s i d e p e r s u a s i v e . Consequently, 
we conclude t h a t c l a i m a n t has f a i l e d t o prove the c o m p e n s a b i l i t y 
of h i s r i g h t l u n g c o n d i t i o n . 

ORDER 

The Referee's order dated J u l y 1 7 , 1 9 8 7 i s a f f i r m e d . 

DONNA E . ASCHBACHER, C l a i m a n t WCB 88-07257 
D o b l i e & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s J u l y 1 3, 1989 
S c h e m i n s k e & L y o n s , D e f e n s e A t t o r n e y s O r d e r on R e v i e w 

Reviewed by the B o a r d en banc. 

Claimant requests review of Referee Knapp's order t h a t 
upheld the i n s u r e r ' s d e n i a l of her o c c u p a t i o n a l disease c l a i m f o r 
a low back c o n d i t i o n . The i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t , 52 years of age a t h e a r i n g , has worked as a 
p h l e b o t o m i s t f o r the p a s t 2 0 y e a r s . Her work r e q u i r e s t h a t she be 
on her f e e t much of her e i g h t - h o u r work day. She had worked f u l l 
t ime f o r a number of years f o r the employer but q u i t i n 1 9 8 0 . She 
a t t e n d e d school f o r a time and then r e t u r n e d t o work f o r t h e 
employer again i n June 1 9 8 4 on a two-to-three-day-per-week 
schedule. 

I n December 1 9 8 7 , c l a i m a n t experienced the g r a d u a l onset 
of r i g h t c a l f p a i n . The p a i n would appear a p p r o x i m a t e l y f o u r 
hours i n t o c l a i m a n t ' s work s h i f t . By March 1 9 8 8 , her symptoms had 
i n c r e a s e d and would appear e a r l i e r i n the work day. Claimant 
missed a number of days of work i n March due t o i n c r e a s e d symptoms. 

During t h i s p e r i o d of t i m e , c l a i m a n t was t a k i n g o f f ~ w o r k 
walks of a p p r o x i m a t e l y one hour i n d u r a t i o n almost d a i l y . 

Claimant's t r e a t i n g p h y s i c i a n , Dr. Reynolds, r e f e r r e d 
c l a i m a n t t o Dr. W a l l e r , neurosurgeon. Dr. W a l l e r had c l a i m a n t 
undergo an MR I scan which d i s c l o s e d f o r a m i n a l stenosis., or 
n a r r o w i n g , a t L 5 - S 1 on the r i g h t . The n a r r o w i n g of t h e foramen 
was caused by a d e g e n e r a t i v e bony spur. This c o n d i t i o n r e s u l t s i n 
nerve r o o t i r r i t a t i o n when c l a i m a n t i s a c t i v e f o r extended p e r i o d s 
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of t i m e . I t i s t h i s nerve r o o t i r r i t a t i o n which causes c l a i m a n t ' s 
l e g symptoms. 

Claimant l e f t work w i t h t h e employer on A p r i l 4, 1988 
due t o her i n c r e a s e d p a i n . As of the date of h e a r i n g , she had not 
r e t u r n e d t o her employment. 

Claimant c o n t i n u e s t o exp e r i e n c e r i g h t l e g p a i n when she 
i s a c t i v e f o r extended p e r i o d s of t i m e . 

FINDINGS OF ULTIMATE FACT 

Claimant s u f f e r s from a d e g e n e r a t i v e f o r a m i n a l s t e n o s i s 
c o n d i t i o n which was n e i t h e r caused nor worsened i n m a t e r i a l p a r t 
by her work exposure. However, c l a i m a n t ' s work a c t i v i t i e s 
m a t e r i a l l y c o n t r i b u t e d t o i n c r e a s e d symptoms of her p r e e x i s t i n g 
c o n d i t i o n which were d i s a b l i n g and r e q u i r e d medical s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e Law 

In 1987, t h e Oregon L e g i s l a t u r e enacted an e x t e n s i v e 
r e v i s i o n of the law r e l a t i n g t o o c c u p a t i o n a l d i s e a s e s . Or Laws 
1987, ch. 713, s. 4. The new law became e f f e c t i v e January 1, 
1988. Or Laws 1987, ch. 713, s. 8. Claimant f i r s t e x p erienced 
the onset o f l e g symptoms i n December 1987. She f i r s t sought 
medical t r e a t m e n t and became d i s a b l e d from work i n March 1988. 
T h e r e f o r e , t h e f i r s t i s s u e we must address i s whether t h i s case i s 
governed by the o c c u p a t i o n a l disease law i n e f f e c t i n 1987 or t h e 
law t h a t became o p e r a t i v e January 1, 1988. The Referee decided i n 
fa v o r of a p p l i c a t i o n of the new law. We agree. 

ORS 656.202(2) p r o v i d e s : 

"Except as o t h e r w i s e p r o v i d e d by law, 
payment of b e n e f i t s f o r i n j u r i e s or deaths 
under ORS 656.001 t o 656.794 s h a l l be 
c o n t i n u e d as a u t h o r i z e d , and i n t h e amounts 
p r o v i d e d f o r , by the law i n f o r c e a t t h e 
time t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o 
compensation o c c u r r e d . " (Emphasis 
s u p p l i e d . ) 

I n a d d i t i o n , ORS 656.804 p r o v i d e s : 

"An o c c u p a t i o n a l disease *** i s c o n s i d e r e d 
an i n j u r y f o r employes of employers who 
have come under ORS 656.001 t o 656.794, 
except as o t h e r w i s e p r o v i d e d i n ORS 656.802 
t o 656.824. " 
The Court of Appeals addressed t h e q u e s t i o n o f when t h e 

" i n j u r y " r e s u l t i n g from an o c c u p a t i o n a l disease occurs i n Johnson 
v. SAIF, 78 Or App 143, rev den 301 Or 240 (1986). Claimant i n 
Johnson had been exposed t o a i r b o r n e asbestos f i b e r s from December 
1941 t h r o u g h December 1942. He f i l e d a c l a i m f o r a s b e s t o s - r e l a t e d 
disease i n 1983. O c c u p a t i o n a l diseases were not compensable under 
Oregon's Workers' Compensation Law b e f o r e J u l y 1, 1943. 

The c o u r t h e l d i n Johnson t h a t , f o r purposes of ORS 
656.202(2), the " i n j u r y " r e s u l t i n g from an o c c u p a t i o n a l disease 
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occurs on the date of l a s t exposure. _Id. a t 148. Because 
c l a i m a n t ' s l a s t exposure had o c c u r r e d p r i o r t o J u l y 1, 1943, t h e 
Court found t h a t c l a i m a n t d i d not have a compensable c l a i m . 

Here, the i n j u r i o u s exposure a l l e g e d by c l a i m a n t i s t h e 
e x t e n s i v e s t a n d i n g and w a l k i n g i n h e r e n t i n her j o b d u t i e s . 
Claimant c o n t i n u e d t o p e r f o r m her j o b d u t i e s u n t i l A p r i l 4, 1988. 
T h e r e f o r e , i n accordance w i t h Johnson v. SAIF, supra, t h e " i n j u r y " 
r e s u l t i n g i n her c l a i m f o r an o c c u p a t i o n a l disease o c c u r r e d a f t e r 
January 1 , 1988. The new law i s a p p l i c a b l e . 
C o m p e n s a b i l i t y 

As r e v i s e d by t h e 1987 L e g i s l a t i v e Assembly, ORS 
656.802(1) d e f i n e s o c c u p a t i o n a l disease as: 

"(a ) any disease or i n f e c t i o n a r i s i n g out 
of and i n the course of employment caused 
by i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i on 
of or c o n t a c t w i t h d u s t , fumes, vapors, 
gasses, r a d i a t i o n or o t h e r c o n d i t i o n s or 
substances t o which an employe i s not 
o r d i n a r i l y s u b j e c t e d or exposed o t h e r than 
d u r i n g a p e r i o d of r e g u l a r a c t u a l 
employment t h e r e i n , and which r e q u i r e s 
medical s e r v i c e s or r e s u l t s i n d i s a b i l i t y 
or d e a t h . 

" ( b ) Any mental d i s o r d e r a r i s i n g out of and 
i n the course of employment and which 
r e q u i r e s medical s e r v i c e s or r e s u l t s i n 
p h y s i c a l or mental d i s a b i l i t y or dea t h . 

" ( c ) Any s e r i e s of t r a u m a t i c events or 
occurrences a r i s i n g out of and i n t h e 
course of employment which r e q u i r e s m e d i c a l 
s e r v i c e s or r e s u l t s i n p h y s i c a l d i s a b i l i t y 
or d e a t h . " 
I n order t o q u a l i f y as a compensable o c c u p a t i o n a l 

d i s e a s e , t h e c l a i m must be f o r a c o n d i t i o n which meets one of t h e 
t h r e e d e f i n i t i o n s set f o r t h i n ORS 656.802(1). Claimant argues 
t h a t her c o n d i t i o n i s compensable under s u b s e c t i o n ( l ) ( c ) . We 
agree t h a t her c o n d i t i o n i s compensable, i f a t a l l , as t h e r e s u l t 
of a " s e r i e s of t r a u m a t i c events or occurrences a r i s i n g o u t of and 
i n t he course of [ c l a i m a n t ' s ] employment." We r e l y i n t h i s r e g a r d 
upon Dr. W a l l e r ' s d e p o s i t i o n t e s t i m o n y t o the e f f e c t t h a t 
c l a i m a n t ' s symptoms r e s u l t from r e p e t i t i v e microtrauma t o t h e 
nerve r o o t . 

We next address the q u e s t i o n of the degree of work 
c o n t r i b u t i o n necessary t o e s t a b l i s h a compensable c l a i m made 
pursuant t o ORS 656.802( 1) ( c ) . I n t h i s r e g a r d , p r i o r t o t h e 1987 
r e v i s i o n s , ORS 656 . 802( 1 ) ( a ) d e f i n e d an " o c c u p a t i o n a l d i s e a s e " as 
f o l l o w s : 

"Any disease or i n f e c t i o n which a r i s e s out 
of and i n the scope of the employment, and 
t o which an employee i s not o r d i n a r i l y 
s u b j e c t e d or exposed o t h e r than d u r i n g a 
p e r i o d of r e g u l a r a c t u a l employment 
t h e r e i n . " (Emphasis s u p p l i e d . ) 
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I n D e t h l e f s v. H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) , t h e C o u r t 
i n t e r p r e t e d t h e u n d e r s c o r e d l a n g u a g e t o r e q u i r e p r o o f by a 
p r e p o n d e r a n c e o f t h e e v i d e n c e t h a t a c l a i m a n t ' s work e x p o s u r e i s 
t h e m a j o r cause o f a d i s e a s e b e f o r e t h e d i s e a s e w i l l be f o u n d 
c o m p e n s a b l e . I d . a t 310. We w i l l r e f e r t o t h e u n d e r s c o r e d 
l a n g u a g e as t h e " D e t h l e f s l a n g u a g e . " 

The D e t h l e f s l a n g u a g e was n o t r e t a i n e d i n c u r r e n t ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) o r ( c ) . The R e f e r e e c o n c l u d e d t h a t , u n d e r 
s u b s e c t i o n s ( b ) and ( c ) , a w o r k e r no l o n g e r need p r o v e t h a t work 
e x p o s u r e was t h e m a j o r cause o f a d i s e a s e i n o r d e r t o e s t a b l i s h a 
compe n s a b l e c l a i m . R a t h e r , t h e R e f e r e e d e t e r m i n e d t h a t a w o r k e r 
need o n l y p r o v e t h a t work e x p o s u r e was a m a t e r i a l c o n t r i b u t i n g 
cause o f t h e c o n d i t i o n . T h e r e f o r e , on r e v i e w we must d e c i d e 
w h e t h e r d e l e t i o n o f t h e D e t h l e f s l a n g u a g e i n s u b s e c t i o n s ( b ) and 
( c ) means t h a t t h e "major c a u s e " t e s t i s no l o n g e r a p p l i c a b l e t o 
t h o s e c a t e g o r i e s o f o c c u p a t i o n a l d i s e a s e s . 

Our a n a l y s i s must commence w i t h t h e l a n g u a g e o f t h e 
s t a t u t e i t s e l f . W h i p p l e v. Howser, 291 Or 475, 479 ( 1 9 8 1 ) . I f 
t h e l a n g u a g e o f t h e s t a t u t e e x p r e s s e s t h e p r o b a b l e l e g i s l a t i v e 
i n t e n t , t h e n r e s o r t t o " r u l e s " o r "maxims" o f s t a t u t o r y 
c o n s t r u c t i o n a r e u n n e c e s s a r y . I_d. a t 483, We c o n c l u d e i n t h i s 
r e g a r d t h a t t h e l a n g u a g e o f ORS 6 5 6 . 8 0 2 ( 1 ) c l e a r l y and 
u n a m b i g u o u s l y e x p r e s s e s t h e i n t e n t o f t h e l e g i s l a t u r e . 

The D e t h l e f s l a n g u a g e was r e t a i n e d i n c u r r e n t ORS 
656.802( 1 ) (a ) . T h e r e f o r e , i n o r d e r t o p r o v e a comp e n s a b l e 
" d i s e a s e o r i n f e c t i o n " i n v o l v i n g " i n g e s t i o n o f , a b s o r p t i o n o f , 
i n h a l a t i o n o f o r c o n t a c t w i t h d u s t , fumes, v a p o r s , g a s s e s , 
r a d i a t i o n o r o t h e r c o n d i t i o n s o r s u b s t a n c e s , " a c l a i m a n t must 
e s t a b l i s h t h a t work e x p o s u r e , as compared t o o f f ~ w o r k e x p o s u r e , 
was t h e m a j o r cause o f t h e d i s e a s e o r i n f e c t i o n . See De W i t t v. 
R i s sman, 218 Or 549 ( 1 9 5 9 ) (when l e g i s l a t u r e r e e m p l o y s l a n g u a g e 
f r o m p r i o r s t a t u t e i n new s t a t u t e , i t i s presumed l e g i s l a t u r e 
i n t e n d e d same j u d i c i a l c o n s t r u c t i o n r e p e a t e d l y p l a c e d upon e a r l i e r 
e n a c t m e n t ) . 

However, o n l y s u b s e c t i o n ( a ) o f c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) 
c o n t a i n s t h e D e t h l e f s l a n g u a g e . To i n t e r p r e t s u b s e c t i o n s ( b ) and 
( c ) as r e t a i n i n g t h e "m a j o r cause" s t a n d a r d w o u l d r e q u i r e us t o 
r e a d t h e D e t h l e f s l a n g u a g e i n t o t h o s e s u b s e c t i o n s . T h i s a p p r o a c h 
w o u l d c o n t r a v e n e t h e l e g i s l a t u r e ' s d i r e c t i v e i n ORS 174,010, w h i c h 
p r o v i d e s : 

" I n t h e c o n s t r u c t i o n o f a s t a t u t e , t h e 
o f f i c e o f t h e j u d g e i s s i m p l y t o a s c e r t a i n 
and d e c l a r e what i s , i n t e r m s o r i n 
s u b s t a n c e , c o n t a i n e d t h e r e i n , n o t t o i n s e r t 
what has been o m i t t e d , o r t o o m i t what has 
been i n s e r t e d ; and where t h e r e a r e s e v e r a l 
p r o v i s i o n s o r p a r t i c u l a r s such c o n s t r u c t i o n 
i s , i f p o s s i b l e , t o be a d o p t e d as w i l l g i v e 
e f f e c t t o a l l , " (Emphasis s u p p l i e d . ) 

The c o u r t s w i l l i n s e r t o m i t t e d l a n g u a g e o n l y where i t 
can be c l e a r l y seen t h a t t o do so i s n e c e s s a r y t o e f f e c t u a t e t h e 
l e g i s l a t i v e i n t e n t . Lane County v. H e i n t z C o n s t . Co., 228 Or 152, 
160 ( 1 9 6 1 ) . L e g i s l a t i v e i n t e n t t o i n c l u d e t h e "m a j o r c a u s e " 
b u r d e n o f p r o o f i n s u b s e c t i o n s .(b) and ( c ) does n o t c l e a r l y a p p e a r 
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on t h e f a c e o f t h e s t a t u t e . T h e r e f o r e , we l o o k t o t h e l e g i s l a t i v e 
h i s t o r y o f c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) t o d e t e r m i n e w h e t h e r a c l e a r 
i n t e n t t o r e t a i n t h a t s t a n d a r d can be d i v i n e d . B e f o r e d o i n g s o , 
we n o t e t h a t " c i r c u m s t a n t i a l e v i d e n c e o f l e g i s l a t i v e i n t e n t must 
be c o n s i d e r e d i n t h e l i g h t most f a v o r a b l e t o t h e w o r k [ e r ] . B B u e l l 
v. SIAC, 238 Or 492, 496 ( 1 9 6 4 ) . 

ORS 6 5 6 . 8 0 2 ( 1 ) , t h e n House B i l l 2 2 7 1 , was f i l e d 
p r e s e s s i o n by t h e House Task F o r c e on O c c u p a t i o n a l D i s e a s e , an 
i n t e r i m c o m m i t t e e . S e c t i o n 4 o f t h e b i l l i s t h e p r o v i s i o n w h i c h 
s e t s f o r t h t h e new t r i p a r t i t e d e f i n i t i o n o f o c c u p a t i o n a l d i s e a s e . 
As o r i g i n a l l y d r a f t e d , none o f t h e t h r e e s u b s e c t i o n s i n c l u d e d t h e 
D e t h l e f s l a n g u a g e . D u r i n g t h e f i r s t p u b l i c h e a r i n g o f t h e b i l l 
b e f o r e t h e House C o m m i t t e e on L a b o r , w i t n e s s e s p o i n t e d o u t t h a t 
e x c l u s i o n o f t h e D e t h l e f s l a n g u a g e f r o m t h e p r o p o s e d d e f i n i t i o n s 
c o u l d l e a d t h e c o u r t s t o c o n c l u d e t h a t o c c u p a t i o n a l d i s e a s e s need 
o n l y r e s u l t i n m a t e r i a l p a r t f r o m work p l a c e e x p o s u r e s i n o r d e r t o 
be f o u n d c o m p e n s a b l e . M i n u t e s , House C o m m i t t e e on Labor ( M a r c h 6, 
1 9 8 7 ) . 

The House Labor C o m m i t t e e ' s e x a m i n a t i o n o f HB 2271 
resumed on March 25, 1987. A t t h a t t i m e , t h e C o m m i t t e e had b e f o r e 
i t a h a n d - e n g r o s s e d v e r s i o n o f t h e b i l l w h i c h now i n c l u d e d t h e 
D e t h l e f s l a n g u a g e i n p r o p o s e d s u b s e c t i o n ( a ) . However, t h e new 
v e r s i o n o f t h e b i l l d i d n o t i n c l u d e t h e D e t h l e f s l a n g u a g e i n 
e i t h e r s u b s e c t i o n ( b ) o r ( c ) . 

Our r e v i e w o f t h e l e g i s l a t i v e h i s t o r y does n o t d i s c l o s e 
why t h e D e t h l e f s l a n g u a g e was r e i n s e r t e d i n t o s u b s e c t i o n ( a ) and 
n o t i n t o s u b s e c t i o n s ( b ) and ( c ) . I t may have been i n t e n t i o n a l . 
I t may have been i n a d v e r t e n t . However, t h e r e i s an i n f e r e n c e i n 
t h i s r e g a r d t h a t when l a n g u a g e i s i n c l u d e d i n one p r o v i s i o n and 
o m i t t e d f r o m a n o t h e r p r o v i s i o n , such o m i s s i o n was d e l i b e r a t e . 
Oregon B u s i n e s s P l a n n i n g C o u n c i l v. LCDC, 290 Or 7 4 1 , 749 ( 1 9 8 1 ) . 
T h i s i s p a r t i c u l a r l y t r u e w h e re, as h e r e , t h e l e g i s l a t u r e has been 
i n f o r m e d o f t h e p o s s i b l e r e s u l t s f l o w i n g f r o m o m i s s i o n o f t h e 
l a n g u a g e . M i n u t e s , Senate Committee on Labor ( A p r i l 23, 1987) 
(Ex. B ) . I n a d d i t i o n , we n o t e t h a t i t w o u l d have been a s i m p l e 
m a t t e r f o r t h e l e g i s l a t u r e t o have i n s e r t e d t h e D e t h l e f s l a n g u a g e 
i n a l l t h r e e s u b s e c t i o n s o f ORS 6 5 6 . 8 0 2 ( 1 ) . See W h i p p l e v. 
Howser, s u p r a , 291 Or a t 486. 

M o r e o v e r , as e x p r e s s e d by t h e C o u r t i n Monaco v. U.S. 
F i d e l i t y & Guar., 275 Or 183, 188 ( 1 9 7 6 ) : 

"Whatever t h e l e g i s l a t i v e h i s t o r y o f an a c t 
may i n d i c a t e , i t i s f o r t h e l e g i s l a t u r e t o 
t r a n s l a t e i t s i n t e n t i n t o o p e r a t i o n a l 
l a n g u a g e . T h i s c o u r t c a n n o t c o r r e c t c l e a r 
and unambiguous l a n g u a g e f o r t h e 
l e g i s l a t u r e so as t o b e t t e r s e r v e what t h e 
c o u r t f e e l s was, o r s h o u l d have been, t h e 
l e g i s l a t u r e ' s i n t e n t . " 

I n sum, i n l i g h t o f t h e l e g i s l a t i v e i n t e n t a p p a r e n t f r o m 
t h e f a c e o f t h e s t a t u t e t o r e t a i n t h e m a j o r cause s t a n d a r d o n l y 
f o r c l a i m s made unde r c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , and i n t h e 
absence o f a c l e a r e x p r e s s i o n o f i n t e n t t o t h e c o n t r a r y , we 
c o n c l u d e t h a t an i n j u r e d w o r k e r need p r o v e t h a t h i s o r h e r work 
e x p o s u r e was a m a t e r i a l , ; r a t h e r t h a n m a j o r , cause o f t h e c o n d i t i o n 
i n o r d e r t o e s t a b l i s h a c o m p e n s a b l e c l a i m u n d e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) 
and ( c ) . -1246-



The R e f e r e e r e a c h e d t h e same c o n c l u s i o n on t h i s i s s u e as 
we have r e a c h e d . However, c i t i n g W e l l e r v. U n i o n C a r b i d e , 288 Or 
27 ( 1 9 7 9 ) , t h e R e f e r e e s t a t e d t h a t c l a i m a n t must a l s o p r o v e a 
w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n i n o r d e r t o p r e v a i l . The 
R e f e r e e d e t e r m i n e d t h a t c l a i m a n t had f a i l e d t o p r o v e t h a t h er work 
a c t i v i t i e s c a u s e d a w o r s e n i n g o f her d e g e n e r a t i v e f o r a m i n a l 
s t e n o s i s . He c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o s u s t a i n h e r 
b u r d e n o f p r o o f . C o n s e q u e n t l y , we must d e c i d e w h e t h e r W e l l e r 
r e m a i n s a p p l i c a b l e under c u r r e n t ORS 656 . 802( 1 ) ( c ) . 

The f a c t s i n W e l l e r a r e s i m i l a r t o t h o s e h e r e . C l a i m a n t 
i n W e l l e r e x p e r i e n c e d d e g e n e r a t i v e changes i n t h e bone s t r u c t u r e 
o f h i s l o w e r s p i n e . These d e g e n e r a t i v e changes c a u s e d n e r v e r o o t 
i r r i t a t i o n w h i c h r e s u l t e d i n low back and l e g p a i n . C l a i m a n t ' s 
work n e i t h e r c a u s e d nor worsened h i s u n d e r l y i n g d i s e a s e , b u t 
c l a i m a n t ' s work d i d cause p a i n . C l a i m a n t a r g u e d t h a t so l o n g as 
h i s work a c t i v i t y r e s u l t e d i n p a i n w h i c h c a u s ed d i s a b i l i t y , he had 
p r o v e n a compensable o c c u p a t i o n a l d i s e a s e . The C o u r t d i s a g r e e d . 

The C o u r t h e l d t h a t t o p r e v a i l c l a i m a n t w o u l d need t o 
p r o v e by a p r e p o n d e r a n c e o f e v i d e n c e t h a t ( 1 ) h i s work a c t i v i t y 
and c o n d i t i o n s ( 2 ) c a u s e d a w o r s e n i n g o f h i s u n d e r l y i n g d i s e a s e 
( 3 ) r e s u l t i n g i n an i n c r e a s e i n h i s p a i n ( 4 ) t o t h e e x t e n t t h a t i t 
p r o d u c e s d i s a b i l i t y o r r e q u i r e s m e d i c a l s e r v i c e s . I d . a t 35. 
C i t i n g Sahnow v. F i r e m a n ' s Fund I n s . Co., 260 Or 564 ( 1 9 7 1 ) , t h e 
C o u r t c o n s i d e r e d ' i t s e l f bound by t h e C o u r t o f A p p e a l s ' f a c t u a l 
d e t e r m i n a t i o n t h a t c l a i m a n t ' s work had n o t caused a w o r s e n i n g o f 
h i s u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n . C o n s e q u e n t l y , t h e C o u r t 
f o u n d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e l e m e n t ( 2 ) , a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . 

The o c c u p a t i o n a l d i s e a s e c l a i m a t i s s u e i n W e l l e r was 
a r g u e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . C l a i m a n t c o n t e n d s t h a t t h e 
W e l l e r r u l e i s n o t a p p l i c a b l e under c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
C l a i m a n t r e a s o n s t h a t t h e W e l l e r r u l e i s d e p e n d e n t upon l a n g u a g e 
i n f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , w h i c h d e f i n e d an " o c c u p a t i o n a l 
d i s e a s e " as " t a j n y d i s e a s e o r i n f e c t i o n . " T h i s " d i s e a s e o r 
i n f e c t i o n " l a n g u a g e was o m i t t e d f r o m c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 
I n s t e a d , s u b s e c t i o n ( l ) ( c ) r e f e r s o n l y t o r e p e t i t i v e t r a u m a 
r e q u i r i n g m e d i c a l s e r v i c e s o r c a u s i n g d i s a b i l i t y . 

N e i t h e r p a r t y r e f e r s us- t o any l e g i s l a t i v e h i s t o r y 
r e g a r d i n g t h e i n t e n t o f t h e l e g i s l a t u r e i n o m i t t i n g t h e " d i s e a s e 
o r i n f e c t i o n " l a n g u a g e f r o m s u b s e c t i o n ( l ) ( c ) . Nor does o u r 
i n d e p e n d e n t r e v i e w o f t h e l e g i s l a t i v e h i s t o r y p r e c e d i n g a d o p t i o n 
o f Oregon Laws 1987, c h a p t e r 713, s e c t i o n 4, d i s c l o s e any r e l e v a n t 
d i s c u s s i o n o f t h i s i s s u e . C o n s e q u e n t l y , we a r e u n a b l e t o r e f e r t o 
l e g i s l a t i v e h i s t o r y as an i n t e r p r e t i v e a i d i n r e s o l v i n g t h i s 
d i s p u t e . 

T h e re does e x i s t , however, j u d i c i a l p r e c e d e n t w h i c h 
p r o v i d e s some g u i d a n c e on t h i s q u e s t i o n . I n p a r t i c u l a r , s h o r t l y 
a f t e r d e c i d i n g W e l l e r , t h e C o u r t was c o n f r o n t e d w i t h an a n a l o g o u s 
s i t u a t i o n i n W r i g h t v. SAIF, 289 Or 323 ( 1 9 8 0 ) . C l a i m a n t i n 
W r i g h t was a f o r m e r f i r e f i g h t e r who f i l e d a c l a i m f o r h e a r t and 
r e s p i r a t o r y c o n d i t i o n s . The d i a g n o s i s and cause o f t h e s e 
c o n d i t i o n s was u n d e t e r m i n e d . However, i t was e s t a b l i s h e d t h a t 
c l a i m a n t ' s j o b a c t i v i t i e s " s t i m u l a t e d " c l a i m a n t ' s p a i n . 

One o f t h e i s s u e s b e f o r e t h e C o u r t was w h e t h e r , u n d e r ' 
t h e W e l l e r r u l e , c l a i m a n t needed t o p r o v e t h a t h i s work a c t i v i t i e s 
and e x p o s u r e s worsened h i s u n d e r l y i n g c o n d i t i o n s . The C o u r t n o t e d 

-1247-



t h a t t h e s t a t u t e s r e l e v a n t t o t h e We l i e r d e c i s i o n were f o r m e r ORS 
656.005( 8 ) , f o r m e r ORS 656 . 802 ( 1 ) ( a ) , and ORS 656.804. The C o u r t 
s t a t e d t h a t t h e s e s t a t u t e s "make an ' i n j u r y , 1 ' d i s e a s e o r 
i n f e c t i o n ' c o m p e n s a b l e i f i t e i t h e r r e q u i r e s m e d i c a l s e r v i c e s o r 
r e s u l t s i n d i s a b i l i t y . " W r i g h t , s u p r a , 289 Or a t 334. 

The C o u r t n e x t e x amined f o r m e r ORS 656 . 8 0 2 ( 1 ) ( b ) w h i c h 
d e f i n e d " o c c u p a t i o n a l d i s e a s e " p e r t a i n i n g t o f i r e f i g h t e r s a s : 

"Death, d i s a b i l i t y o r i m p a i r m e n t o f h e a l t h 
o f f i r e f i g h t e r s ***, caused by any d i s e a s e 
o f t h e l u n g s or r e s p i r a t o r y t r a c t , 
h y p e r t e n s i o n or c a r d i o v a s c u l a r - r e n a l 
d i s e a s e , and r e s u l t i n g f r o m t h e i r 
e mployment as f i r e f i g h t e r s . " 

The C o u r t a l s o e x amined f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) , w h i c h 
p r o v i d e s , i n p a r t : 

"Any c o n d i t i o n o r i m p a i r m e n t o f h e a l t h 
a r i s i n g u nder p a r a g r a p h ( b ) o f s u b s e c t i o n 
( 1 ) o f t h i s s e c t i o n s h a l l be presumed t o 
r e s u l t f r o m a f i r e f i g h t e r ' s employment 
* * * " 

The C o u r t t h e n c o n c l u d e d t h a t t h e W e l l e r r u l e was 
i n a p p l i c a b l e t o t h e f i r e f i g h t e r ' s p r e s u m p t i o n i n f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) . The C o u r t r e a s o n e d : 

"ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) p r o v i d e s t h a t an 
' o c c u p a t i o n a l d i s e a s e ' means ' d e a t h , 
d i s a b i l i t y o r i m p a i r m e n t o f h e a l t h o f 
f i r e m e n ***.' ( e m p h a s i s added) The 
l a n g u a g e o f ORS 6 5 6 . 8 0 2 ( 2 ) p r o v i d e s t h a t 
'any c o n d i t i o n o r i m p a i r m e n t o f h e a l t h , ' 
a r i s i n g u nder 6 5 6 . 8 0 2 ( 1 ) ( b ) i s presumed t o 
r e s u l t f r o m a f i r e m a n ' s employment. T h i s 
l a n g u a g e i s m a r k e d l y d i f f e r e n t f r o m t h e 
t e r m s ' i n j u r y , d i s e a s e , or i n f e c t i o n , ' and 
i n c l u d e s i n t h e p r e s u m p t i o n o f 
c o m p e n s a b i l i t y a w o r s e n i n g o f symptoms as 
w e l l as a w o r s e n i n g o f t h e u n d e r l y i n g 
d i s e a s e . To r e a d t h e words ' i m p a i r m e n t o f 
h e a l t h ' t o e x c l u d e s y m p t o m a t o l o g y w o u l d 
i g n o r e t h e a l l - i n c l u s i v e p h r a s e chosen by 
t h e l e g i s l a t u r e ***," 

The C o u r t ' s a n a l y s i s i n W r i g h t i s a p p l i c a b l e h e r e . As 
a d o p t e d by t h e l e g i s l a t u r e , ORS 656 . 802 ( 1 ) ( c ) p r o v i d e s t h a t an 
o c c u p a t i o n a l d i s e a s e means " [ a ] n y s e r i e s o f t r a u m a t i c e v e n t s o r 
o c c u r r e n c e s ***." T h i s l a n g u a g e i s m a r k e d l y d i f f e r e n t f r o m t h e 
" [ a ] n y d i s e a s e o r i n f e c t i o n " l a n g u a g e c o n t a i n e d i n f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) ( r e t a i n e d i n c u r r e n t ORS 656 . 8 0 2 ( 1 ) ( a ) ) . M o r e o v e r , 
as i n W r i g h t , t o r e a d t h e words " [ a ] n y s e r i e s o f t r a u m a t i c e v e n t s 
or o c c u r r e n c e s *** w h i c h r e q u i r e s m e d i c a l s e r v i c e s or r e s u l t s i n 
p h y s i c a l d i s a b i l i t y o r d e a t h " t o e x c l u d e s y m p t o m a t o l o g y w o u l d 
i g n o r e t h e a l l - i n c l u s i v e p h r a s e chosen by t h e l e g i s l a t u r e . 

We c o n c l u d e t h a t , p u r s u a n t t o c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , 
a c l a i m a n t need n o t p r o v e a w o r s e n i n g o f a p r e e x i s t i n g c o n d i t i o n 
i n o r d e r t o e s t a b l i s h a compensable c l a i m . R a t h e r , a c l a i m a n t 
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" need o n l y show an i n c r e a s e i n symptoms o f a p r e e x i s t i n g c o n d i t i o n 
i f t h e o t h e r r e q u i r e m e n t s o f t h e s t a t u t e a r e met. 

T h e r e f o r e , we c o n c l u d e t h a t under c u r r e n t ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t need p r o v e t h a t h e r work e x p o s u r e was a 
m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n c r e a s e d symptoms o r a 
w o r s e n i n g o f h e r u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s 
o r r e s u l t i n g i n d i s a b i l i t y . 

T u r n i n g t o t h e f a c t s o f t h i s c a s e , t h e e v i d e n c e i s 
p e r s u a s i v e t h a t c l a i m a n t ' s work a c t i v i t i e s as a p h l e b o t o m i s t were 
a m a t e r i a l c o n t r i b u t i n g cause o f i n c r e a s e d symptoms f r o m h e r 
f o r a m i n a l s t e n o s i s c o n d i t i o n . I n t h i s r e g a r d , c l a i m a n t f i r s t 
e x p e r i e n c e d t h e o n s e t o f l e g and f o o t symptoms w h i l e a t w o r k . I n 
a d d i t i o n , t h e symptoms o c c u r r e d a f t e r a number o f h o u r s s p e n t on 
h e r f e e t . F u r t h e r , Dr. W a l l e r a c k n o w l e d g e d t h a t c l a i m a n t ' s 
w a l k i n g and s t a n d i n g a c t i v i t i e s , w h i c h she p e r f o r m e d e x t e n s i v e l y 
w h i l e a t w o r k , w o u l d have a m i c r o t r a u m a t i c e f f e c t on t h e n e r v e 
r o o t , t h e r e b y p r o d u c i n g p a i n . M o r e o v e r , t h e i n s u r e r does n o t 
d i s p u t e t h a t c l a i m a n t ' s work a c t i v i t i e s r e s u l t e d i n i n c r e a s e d 
symptoms o f h e r u n d e r l y i n g d i s e a s e . We, t h e r e f o r e , f i n d t h a t 
c l a i m a n t has e s t a b l i s h e d a c ompensable c l a i m u n d e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g and on B o a r d r e v i e w . See ORS 6 5 6 . 3 8 6 ( 1 ) . Such a f e e i s 
d e f i n e d as an " a s s e s s e d f e e . " See OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) . However, we 
c a n n o t a u t h o r i z e an a s s e s s e d f e e u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s 
a s t a t e m e n t o f s e r v i c e s . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . W h i l e c l a i m a n t ' s 
a t t o r n e y f i l e d a s t a t e m e n t o f s e r v i c e s f o r h i s r e p r e s e n t a t i o n o f 
c l a i m a n t a t t h e h e a r i n g s l e v e l , no s t a t e m e n t o f s e r v i c e s has been 
r e c e i v e d f o r h i s s e r v i c e s on Board r e v i e w . T h e r e f o r e , an a s s e s s e d 
f e e f o r s e r v i c e s a t t h e B o a r d l e v e l s h a l l n o t p r e s e n t l y be 
a u t h o r i z e d . See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 26, 1988 i s 
r e v e r s e d . The i n s u r e r ' s A p r i l 13, 1988 d e n i a l i s s e t a s i d e and 
t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g i n a c c o r d a n c e 
w i t h l a w . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f 
$2,000 f o r h i s s e r v i c e s a t h e a r i n g , t o be p a i d by t h e i n s u r e r . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o e x c e e d $1,673. 

Boa r d Member F e r r i s , c o n c u r r i n g i n p a r t and d i s ^ e n t i / i g i n p a r t : 

I c o n c u r i n t h a t p o r t i o n o f t h e m a j o r i t y o p i n i o n w h i c h 
h o l d s t h a t t h e 1987 amendments t o ORS 656.802 a r e a p p l i c a b l e t o 
t h i s c a s e . I d i s a g r e e w i t h much o f t h e m a j o r i t y ' s i n t e r p r e t a t i o n 
o f t h o s e amendments, however, and w o u l d u p h o l d t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s c l a i m . I w o u l d r u l e t h a t a c l a i m a n t must 
p r o v e t h a t work a c t i v i t y o r e x p o s u r e was t h e " m a j o r c o n t r i b u t i n g 
c a u s e " o f t h e c l a i m e d c o n d i t i o n under p a r a g r a p h s ( b ) and ( c ) o f 
ORS 6 5 6 . 8 0 2 ( 1 ) as w e l l as u n d e r p a r a g r a p h ( a ) . I w o u l d a l s o r u l e 
t h a t t h e r e q u i r e m e n t s o f W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27 
( 1 9 7 9 ) a r e a p p l i c a b l e t o c a s e s under a l l t h r e e p a r a g r a p h s . 

I . 

The m a j o r i t y r u l e s t h a t a c l a i m a n t who c l a i m s an 
-1249-



o c c u p a t i o n a l d i s e a s e under p a r a g r a p h ( a ) o f ORS 6 5 6 . 8 0 2 ( 1 ) must 
p r o v e t h a t work a c t i v i t y o r e x p o s u r e was t h e " m a j o r c o n t r i b u t i n g 
c a u s e " o f t h e c l a i m e d c o n d i t i o n , b u t t h a t a c l a i m a n t who c l a i m s an 
o c c u p a t i o n a l d i s e a s e u n d e r p a r a g r a p h ( b ) o r ( c ) o f t h e same 
s u b s e c t i o n need o n l y p r o v e t h a t work a c t i v i t y o r e x p o s u r e was a 
" m a t e r i a l c o n t r i b u t i n g c a u s e " o f t h e c l a i m e d c o n d i t i o n . The b a s i s 
f o r t h i s c o n c l u s i o n i s t h e a p p e a r a n c e o f what t h e m a j o r i t y c a l l s 
t h e " D e t h l e f s l a n g u a g e " ( " t o w h i c h an employe i s n o t o r d i n a r i l y 
s u b j e c t e d o r e x p o s e d o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l 
employment t h e r e i n " ) i n p a r a g r a p h ( a ) and i t s absence f r o m 
p a r a g r a p h s ( b ) and ( c ) . The m a j o r i t y a l s o h o l d s t h a t t h i s 
d i f f e r e n c e r e f l e c t s s uch a c l e a r and unambiguous l e g i s l a t i v e 
i n t e n t t o r e q u i r e a h i g h e r q u a n t a o f c o n t r i b u t i o n f o r p a r a g r a p h 
( a ) , t h a n f o r p a r a g r a p h s ( b ) and ( c ) , t h a t t h e B o a r d , and 
p r e s u m a b l y t h e c o u r t s a r e p r e c l u d e d f r o m even q u e s t i o n i n g t h i s 
i n t e r p r e t a t i o n t h r o u g h an e x a m i n a t i o n o f l e g i s l a t i v e h i s t o r y . 

I a g r e e w i t h t h e m a j o r i t y t h a t t h e p r e s e n c e o f t h e 
D e t h l e f s l a n g u a g e i n p a r a g r a p h ( a ) r e f l e c t s a c l e a r and 
unambiguous i n t e n t t o r e t a i n t h e " m a j o r c o n t r i b u t i n g c a u s e " 
quantum o f c o n t r i b u t i o n f o r c l a i m s under t h a t p a r a g r a p h . I 
d i s a g r e e , however, t h a t t h e absence o f t h a t l a n g u a g e f r o m 
p a r a g r a p h s ( b ) and ( c ) i p s o f a c t o e s t a b l i s h e s a l e g i s l a t i v e i n t e n t 
t o r e q u i r e some l e s s e r quantum o f c o n t r i b u t i o n f o r c l a i m s u n d e r 
t h o s e p a r a g r a p h s . Had t h e L e g i s l a t u r e s p e c i f i e d " m a t e r i a l 
c o n t r i b u t i n g c a u s e " as t h e quantum o f c o n t r i b u t i o n u n d e r 
p a r a g r a p h s ( b ) and ( c ) , t h e m a t t e r w o u l d be c l e a r and u n a m b i g u o u s ; 
t h e r e w o u l d be no room f o r a r g u m e n t . The L e g i s l a t u r e d i d n o t do 
t h i s ; p a r a g r a p h s ( b ) and ( c ) a r e s i l e n t r e g a r d i n g t h e a p p l i c a b l e 
quantum o f c o n t r i b u t i o n . S i l e n c e i s seldom g o l d e n when i t comes 
t o l e g i s l a t i o n . O r d i n a r i l y , such s i l e n c e i s soon b r o k e n by a 
number o f d i s c o r d a n t i n t e r p r e t a t i o n s . The p r e s e n t s t a t u t e i s no 
e x c e p t i o n . 

One p o s s i b l e i n t e r p r e t a t i o n o f t h e L e g i s l a t u r e ' s s i l e n c e 
i n p a r a g r a p h s ( b ) and ( c ) o f ORS 6 5 6 . 8 0 2 ( 1 ) i s t h a t a d o p t e d by t h e 
m a j o r i t y . A t l e a s t two o t h e r p l a u s i b l e i n t e r p r e t a t i o n s r e a d i l y 
come t o m i n d , however. F i r s t , i n v i e w o f t h e t r a d i t i o n a l " m a j o r 
c o n t r i b u t i n g c a u s e " s t a n d a r d f o r a l l o c c u p a t i o n a l d i s e a s e c l a i m s , 
t h e c l e a r r e t e n t i o n o f t h i s quantum o f c o n t r i b u t i o n f o r c l a i m s 
under p a r a g r a p h ( a ) and t h e absence o f any a p p a r e n t r e a s o n f o r a 
d i f f e r e n t quantum o f c o n t r i b u t i o n f o r c l a i m s u n d e r p a r a g r a p h s ( b ) 
and ( c ) , t h e s i l e n c e i n p a r a g r a p h s ( b ) and ( c ) may r e a s o n a b l y be 
i n t e r p r e t e d t o mean "m a j o r c o n t r i b u t i n g c a u s e . " Second, even 
a s s u m i n g w i t h t h e m a j o r i t y t h a t t h e absence o f t h e D e t h l e f s 
l a n g u a g e f r o m p a r a g r a p h s ( b ) and ( c ) was meant t o c o n v e y some 
meaning o t h e r t h a n " m a j o r c o n t r i b u t i n g c a u s e , " i t can be 
i n t e r p r e t e d t o mean " s o l e c a u s e " as w e l l as " m a t e r i a l c o n t r i b u t i n g 
c a u s e . " R e g a r d l e s s o f w h i c h o f t h e above i n t e r p r e t a t i o n s may be 
t h e most r e a s o n a b l e on t h e f a c e o f t h e s t a t u t e , s e v e r a l 
i n t e r p r e t a t i o n s a r e p l a u s i b l e . The l e g i s l a t i v e h i s t o r y o f ORS 
656.802 must be c o n s u l t e d t o r e s o l v e t h i s a m b i g u i t y . 

The amendments t o ORS 656.802 were p a r t o f 1987 House 
B i l l 2 2 7 1 . The i m p e t u s f o r HB 2 2 7 1 , and a number o f o t h e r b i l l s 
i n t r o d u c e d d u r i n g t h e 1987 l e g i s l a t i v e s e s s i o n , was t h e "Oregon 
Comeback" p l a n i n i t i a t e d by. G o v e r n o r N e i l G o l d s c h m i d t , One o f t h e 
p r i m a r y g o a l s o f t h i s p l a n was t o s t r e a m l i n e and o t h e r w i s e r e d u c e 
t h e ! c o s t o f t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m i n Oregon i n o r d e r t o 
a t t r a c t o r r e t a i n b u s i n e s s f o r t h e s t a t e . I n a c c o r d a n c e w i t h t h i s 
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g e n e r a l p u r p o s e , one o f t h e m a j o r o b j e c t i v e s o f HB 2271 was t o 
r e s t r i c t t h e c o m p e n s a b i l i t y o f m e n t a l s t r e s s c l a i m s . Tape 
R e c o r d i n g , S e n a t e C o m m i t t e e on L a b o r , A p r i l 23, 1987, Tape 120, 
S i d e A a t 164-66 ( s t a t e m e n t o f R e p r e s e n t a t i v e S h i p r a c k , C h a i r m a n 
o f t h e House Co m m i t t e e on L a b o r ) . 

When HB 2271 was o r i g i n a l l y i n t r o d u c e d , none o f t h e 
p a r a g r a p h s o f t h e r e v i s e d d e f i n i t i o n o f an o c c u p a t i o n a l d i s e a s e 
c o n t a i n e d t h e D e t h l e f s l a n g u a g e o r any o t h e r l a n g u a g e e x p r e s s i n g a 
quantum o f c o n t r i b u t i o n a p p l i c a b l e t o c l a i m s under t h e s e c t i o n . 
D u r i n g p u b l i c h e a r i n g s c o n d u c t e d on t h e b i l l by t h e House 
C o m m i t t e e on L a b o r , some o f t h e w i t n e s s e s p o i n t e d o u t t h a t t h e 
absence o f such l a n g u a g e c r e a t e d an a m b i g u i t y . Tape R e c o r d i n g , 
House C o m m i t t e e on L a b o r , March 6, 1987, Tape 49, S i d e A a t 446-85 
( t e s t i m o n y o f Mr. F r a n c e s c o n i ) ; I d . , Tape 48, S i d e B a t 27-52 
( t e s t i m o n y o f Mr. S n a r s k i s ) . One o f t h e s e w i t n e s s e s n o t e d t h a t i f 
t h i s a m b i g u i t y was c o n s t r u e d t o mean " m a t e r i a l c o n t r i b u t i n g 
c a u s e , " i t w o u l d be much e a s i e r f o r c l a i m a n t s t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y o f a l l o c c u p a t i o n a l d i s e a s e s , i n c l u d i n g 
s t r e s s - r e l a t e d m e n t a l d i s o r d e r s , and t h a t t h i s w o u l d be c o n t r a r y 
t o one o f t h e m a j o r p u r p o s e s o f HB 2 2 7 1 . I d . a t 89-95. 

I n r e s p o n s e t o t h e s e comments, t h e C o m m i t t e e amended t h e 
d e f i n i t i o n by a d d i n g t h e D e t h l e f s l a n g u a g e t o p a r a g r a p h ( a ) o f ORS 
6 5 6 . 8 0 2 ( 1 ) . M i n u t e s , House Co m m i t t e e on L a b o r , March 25, 1987, 
p. 1 ( E x h i b i t A, Hand-Engrossed HB 2 2 7 1 ) . A l t h o u g h t h e same 
l a n g u a g e was n o t a l s o added t o p a r a g r a p h s ( b ) and ( c ) , d i s c u s s i o n 
o f t h e amendment between members o f t h e Committee and b e t w e e n t h e 
C o m m i t t e e and w i t n e s s e s b e f o r e i t e s t a b l i s h e s beyond any 
r e a s o n a b l e d o u b t t h a t t h e p u r p o s e o f t h e amendment was t o r e t a i n 
t h e m a j o r c o n t r i b u t i n g cause s t a n d a r d f o r a l l o c c u p a t i o n a l d i s e a s e 
c l a i m s , n o t j u s t f o r t h o s e under p a r a g r a p h ( a ) . Tape R e c o r d i n g , 
House Committee on L a b o r , March 25, 1987, Tape 69, S i d e A a t 
42-72, 253-360; i d . , S i d e B a t 404-40. Subsequent comments by 
c o u n s e l f o r t h e Senate Committee on Labor r e g a r d i n g t h e 
a p p l i c a t i o n o f t h e m a j o r c o n t r i b u t i n g cause s t a n d a r d t o s t r e s s 
c l a i m s under p a r a g r a p h ( b ) f u r t h e r r e i n f o r c e t h i s c o n c l u s i o n . 
Tape R e c o r d i n g , Senate C o m m i t t e e on L a b o r , June 9, 1987, Tape 202, 
S i d e A a t 300-330 ( s t a t e m e n t o f Committee A d m i n i s t r a t o r C r i d e r ) . 

G i v e n t h i s h i s t o r y , i t i s a p p a r e n t t h a t t h e L e g i s l a t u r e 
d e c l i n e d t o add t h e D e t h l e f s l a n g u a g e t o p a r a g r a p h s ( b ) and ( c ) 
e i t h e r t h r o u g h an o v e r s i g h t o r because o f an a s s u m p t i o n t h a t t h e 
change i n p a r a g r a p h ( a ) w o u l d a p p l y e q u a l l y t o p a r a g r a p h s ( b ) and 
( c ) . Such an a s s u m p t i o n was n o t u n r e a s o n a b l e g i v e n " c a t c h a l l " 
l a n g u a g e a p p e a r i n g i n p a r a g r a p h ( a ) : "Any d i s e a s e or i n f e c t i o n 
. . . c aused by . . . c o n t a c t w i t h . . . c o n d i t i o n s o r 
s u b s t a n c e s . " I f r e a d b r o a d l y , t h i s l a n g u a g e w o u l d encompass any 
d i s e a s e c l a i m e d under p a r a g r a p h ( b ) o r ( c ) . 

Whatever t h e r e a s o n f o r t h e L e g i s l a t u r e ' s f a i l u r e t o 
r e s o l v e t h e a m b i g u i t y r e g a r d i n g t h e a p p l i c a b l e quantum o f work 
c o n t r i b u t i o n under p a r a g r a p h s ( b ) and ( c ) o f ORS 6 5 6 . 8 0 2 ( 1 ) , t h e 
q u e s t i o n w h i c h t h e Board now f a c e s i s w h e t h e r i t has t h e a u t h o r i t y 
t o r e s o l v e t h a t a m b i g u i t y i n a c c o r d a n c e w i t h t h e i n t e n t c l e a r l y 
e s t a b l i s h e d by t h e l e g i s l a t i v e h i s t o r y . The m a j o r i t y a n s w e r s t h i s 
q u e s t i o n i n t h e n e g a t i v e on t h e t h e o r y t h a t t o do so w o u l d u s u r p 
l e g i s l a t i v e a u t h o r i t y . I t c i t e s t h e p r o h i b i t i o n i n ORS 174.010 
a g a i n s t i n s e r t i n g i n s t a t u t e s what t h e L e g i s l a t u r e has o m i t t e d and 
e m p h a s i z e s v a r i o u s " i n f e r e n c e s " g l e a n e d f r o m a r a t h e r c u r s o r y 
r e a d i n g o f t h e case law r e l a t i n g t o p r i n c i p l e s o f s t a t u t o r y 
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c o n s t r u c t i o n . The m a j o r i t y m i s c o n s t r u e s t h e s e a u t h o r i t i e s and 
i g n o r e s o t h e r a u t h o r i t i e s w h i c h e f f e c t i v e l y command what t h e 
m a j o r i t y r e f u s e s t o do. 

The most f u n d a m e n t a l and c a r d i n a l o f a l l o f t h e 
p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n i s t o d i s c e r n and d e c l a r e t h e 
i n t e n t o f t h e L e g i s l a t u r e . F i f t h Avenue Co r p . v . W a s h i n g t o n 
C o u n t y , 282 Or 5 9 1 , 596 ( 1 9 7 8 ) ; B e r r y T r a n s p o r t v. H e l t z e l , 202 Or 
16 1 , 165-66 ( 1 9 5 4 ) . E m p l o y i n g any s e c o n d a r y p r i n c i p l e o f 
s t a t u t o r y c o n s t r u c t i o n t o d e f e a t t h e p u r p o s e o f t h e L e g i s l a t u r e i s 
t o u s u r p l e g i s l a t i v e a u t h o r i t y . I d . a t 165. The s t a r t i n g p o i n t 
f o r d e t e r m i n i n g l e g i s l a t i v e i n t e n t , o f c o u r s e , i s t h e l a n g u a g e o f 
t h e s t a t u t e i t s e l f . W h i p p l e v. Howser, 291 Or 475, 479 ( 1 9 8 1 ) . 
When t h a t l a n g u a g e i s a m b i g u o u s , however, a r e v i e w i n g body has a 
d u t y t o d i s c e r n l e g i s l a t i v e i n t e n t f r o m t h e l e g i s l a t i v e h i s t o r y o f 
t h e s t a t u t e and any o t h e r r e l i a b l e s o u r c e s and t h e n t o c a r r y o u t 
t h a t i n t e n t . E a s t o n v. H u r i t a , 290 Or 689, 694 ( 1 9 8 1 ) ; C u r l y ' s 
D a i r y v. D e p a r t m e n t o f A g r i c u l t u r e , 244 Or 15, 20-21 ( 1 9 6 6 ) . 

ORS 174.010, t h e s t a t u t e c i t e d by t h e m a j o r i t y , and ORS 
174.020, a r e l a t e d s e c t i o n n o t m e n t i o n e d by t h e m a j o r i t y , a r e 
c o d i f i c a t i o n s o f t h e s e f u n d a m e n t a l p r i n c i p l e s . ORS 174.020 
d e c l a r e s i n p e r t i n e n t p a r t : " I n t h e c o n s t r u c t i o n o f a s t a t u t e t h e 
i n t e n t i o n o f t h e l e g i s l a t u r e i s t o be p u r s u e d i f p o s s i b l e . " ORS 
174.010 a m p l i f i e s t h i s b a s i c p r i n c i p l e : " I n t h e c o n s t r u c t i o n o f a 
s t a t u t e , t h e o f f i c e o f a j u d g e i s s i m p l y t o a s c e r t a i n and d e c l a r e 
what i s , i n t e r m s o r i n s u b s t a n c e , c o n t a i n e d t h e r e i n , n o t t o 
i n s e r t what has been o m i t t e d , o r t o o m i t what has been i n s e r t e d . " 

The m a j o r i t y c o n c l u d e s t h a t t o r u l e t h a t t h e m a j o r 
c o n t r i b u t i n g cause s t a n d a r d i s a p p l i c a b l e t o c l a i m s u n d e r 
p a r a g r a p h s ( b ) and ( c ) o f ORS 6 5 6 . 8 0 2 ( 1 ) , w o u l d be t o i n s e r t i n 
t h e s t a t u t e s o m e t h i n g t h a t t h e L e g i s l a t u r e o m i t t e d . The o p p o s i t e 
i s t h e t r u t h . The L e g i s l a t u r e c l e a r l y i n t e n d e d t h e m a j o r 
c o n t r i b u t i n g cause s t a n d a r d t o a p p l y t o a l l c a t e g o r i e s o f 
o c c u p a t i o n a l d i s e a s e . I t added l a n g u a g e i n t e n d e d t o e f f e c t t h a t 
p u r p o s e t o p a r a g r a p h ( a ) . P a r a g r a p h s ( b ) and ( c ) a r e ambiguous 
r e g a r d i n g t h e a p p l i c a b l e quantum o f c o n t r i b u t i o n . Under t h e s e 
c i r c u m s t a n c e s , t h e Board w o u l d n o t be a d d i n g a n y t h i n g t o 
p a r a g r a p h s ( b ) and ( c ) by r e s o l v i n g t h e a m b i g u i t y i n t h o s e 
p a r a g r a p h s i n f a v o r o f t h e m a j o r c o n t r i b u t i n g cause 
i n t e r p r e t a t i o n . By r e f u s i n g t o so i n t e r p r e t p a r a g r a p h s ( b ) and 
( c ) , t h e m a j o r i t y i s i n f a c t o m i t t i n g s o m e t h i n g t h a t t h e 
L e g i s l a t u r e i n s e r t e d . I t i s r e f u s i n g " t o a s c e r t a i n and d e c l a r e 
what i s , i n t e r m s o r i n s u b s t a n c e , c o n t a i n e d t h e r e i n . " ORS 
174.010. 

The m a j o r i t y ' s r e l i a n c e on Monaco v. U.S.F. & G. Co., 
275 Or 183 ( 1 9 7 6 ) and Oregon B u s i n e s s P l a n n i n g C o u n c i l y. LCDC, 
290 Or 741 ( 1 9 8 1 ) i s s i m i l a r l y m i s p l a c e d . I n Monaco, t h e C o u r t 
r e f u s e d t o " c o r r e c t c l e a r and unambiguous l a n g u a g e f o r t h e 
l e g i s l a t u r e so as t o b e t t e r s e r v e what t h e c o u r t f e [ l t ] was, o r 
s h o u l d have been, t h e L e g i s l a t u r e ' s i n t e n t . " 275 Or a t 188. 
U n l i k e t h e s t a t u t o r y l a n g u a g e i n Monaco, t h e l a n g u a g e o f ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) and ( c ) i s n o t " c l e a r and unambiguous"; i t r e q u i r e s 
j u d i c i a l i n t e r p r e t a t i o n , n o t l e g i s l a t i v e c o r r e c t i o n . I n Oregon 
B u s i n e s s P l a n n i n g C o u n c i l v. OLCC, t h e C o u r t s t a t e d t h a t when t h e 
L e g i s l a t u r e i n c l u d e s an e x p r e s s p r o v i s i o n i n one s t a t u t e , b u t 
o m i t s such a p r o v i s i o n i n a n o t h e r s t a t u t e , i t may o r d i n a r i l y be 
i n f e r r e d t h a t t h e d i f f e r e n c e i n t h e s t a t u t e s was i n t e n d e d t o have 
some s i g n i f i c a n c e . 290 Or a t 749. Any such " i n f e r e n c e " i n t h e 
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p r e s e n t case i s r e f u t e d by t h e l e g i s l a t i v e h i s t o r y . The m a j o r i t y 
i m p r o p e r l y e m p l o y s t h i s s e c o n d a r y r u l e o f s t a t u t o r y c o n s t r u c t i o n 
t o d e f e a t t h e p r i m a r y p u r p o s e o f such c o n s t r u c t i o n , n a m e l y , t o 
d i s c e r n and d e c l a r e t h e i n t e n t o f t h e L e g i s l a t u r e . 

A f u r t h e r d i f f i c u l t y n o t a d d r e s s e d by t h e m a j o r i t y i s 
t h e a r b i t r a r y d i s t i n c t i o n s w h i c h i t s r e a d i n g o f ORS 6 5 6 . 8 0 2 ( 1 ) 
c r e a t e s between d i f f e r e n t c a t e g o r i e s o f o c c u p a t i o n a l d i s e a s e . The 
m a j o r i t y ' s i n t e r p r e t a t i o n r e q u i r e s a c l a i m a n t who c l a i m s an 
o c c u p a t i o n a l d i s e a s e under p a r a g r a p h ( b ) o r ( c ) t o p r o v e a l e s s e r 
w ork c o n n e c t i o n t h a n a c l a i m a n t who c l a i m s an o c c u p a t i o n a l d i s e a s e 
u nder p a r a g r a p h ( a ) . What i s t h e l o g i c f o r such a d i s t i n c t i o n ? I 
can i m a g i n e no r a t i o n a l b a s i s f o r s a y i n g c a t e g o r i c a l l y t h a t one 
quantum o f work c o n t r i b u t i o n s h o u l d a p p l y t o d i s e a s e s c a u s e d by 
" t o x i c e x p o s u r e " and t h a t a n o t h e r , l e s s e r quantum o f c o n t r i b u t i o n 
s h o u l d a p p l y t o d i s e a s e s c a u s e d by m e n t a l s t r e s s o r r e p e t i t i v e 
t r a u m a . I n t h a t r e g a r d , t h e m a j o r i t y ' s c o n c l u s i o n i s a k i n t o 
r e q u i r i n g t h e a p p l i c a t i o n o f t h e m a j o r c o n t r i b u t i n g cause s t a n d a r d 
t o c l a i m a n t s who b r e a k t h e i r r i g h t l e g s and t h e m a t e r i a l 
c o n t r i b u t i n g cause s t a n d a r d t o c l a i m a n t s who b r e a k t h e i r l e f t 
l e g s . The L e g i s l a t u r e c l e a r l y d i d n o t i n t e n d such a r e s u l t . 
P a r a g r a p h s ( b ) and ( c ) s h o u l d be c o n s t r u e d i n a manner c o n s i s t e n t 
w i t h t h e unambiguous l a n g u a g e o f p a r a g r a p h ( a ) t o a v o i d t h e 
anomalous and p r o b a b l y u n c o n s t i t u t i o n a l i n t e r p r e t a t i o n r e a c h e d by 
t h e m a j o r i t y . See E a s t o n v. H u r i t a , s u p r a , 290 Or a t 694; P a c i f i c 
Power & L i g h t Co. v. S t a t e Tax Commission, 249 Or 103, 110 ( 1 9 6 8 ) . 

To sum up, t h e r e s u l t r e a c h e d by t h e m a j o r i t y i s 
u n n e c e s s a r y , u n j u s t and c o n t r a r y t o t h e i n t e n t o f t h e 
L e g i s l a t u r e . I n f a c t , p a r t i c u l a r l y w i t h r e g a r d t o m e n t a l s t r e s s 
c l a i m s under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , t h e m a j o r i t y a c c o m p l i s h e s 
p r e c i s e l y t h e o p p o s i t e o f what t h e L e g i s l a t u r e i n t e n d e d . Such 
c l a i m s c a n now be p r o v e n by e v i d e n c e o f a s i n g l e o c c u p a t i o n a l 
i n c i d e n t o r e x p o s u r e n o t o t h e r w i s e e x c l u d e d under ORS 6 5 6 . 8 0 2 ( 2 ) 
w h i c h c o n t r i b u t e s more t h a n a de m i n i m i s amount t o t h e d e v e l o p m e n t 
o r w o r s e n i n g o f a m e n t a l d i s o r d e r . See P a t i t u c c i v. B o i s e Cascade 
C o r p . , 8 Or App 503, 507 ( 1 9 7 2 ) . Such a r u l e i s more l i k e l y t o 
p r o d u c e an "Oregon Exodus" t h a n t h e "Oregon Comeback." 

I I . 

The m a j o r i t y a l s o r u l e s t h a t a c l a i m a n t may p r o v e a 
c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e under p a r a g r a p h ( c ) o f ORS 
6 5 6 . 8 0 2 ( 1 ) by s h o w i n g a w o r s e n i n g o f t h e symptoms o f a p r e e x i s t i n g 
d i s e a s e w i t h o u t a l s o e s t a b l i s h i n g a w o r s e n i n g o f t h e u n d e r l y i n g 
c o n d i t i o n . I n so r u l i n g , i t j e t t i s o n s t h e l o n g s t a n d i n g r u l e o f 
W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27 ( 1 9 7 9 ) on a b a s i s 
i n c o n s i s t e n t w i t h t h e r a t i o n a l e o f t h a t d e c i s i o n and w i t h o u t so 
much as a w h i s p e r i n t h e l e g i s l a t i v e h i s t o r y t h a t s u c h a r e s u l t 
was i n t e n d e d . 

The m a j o r i t y c o n c l u d e s t h a t t h e r u l e o f W e l l e r v. U n i o n 
C a r b i d e Corp. i s i n a p p l i c a b l e t o c l a i m s under p a r a g r a p h ( c ) o f ORS 
6 5 6 . 8 0 2 ( 1 ) because t h a t p a r a g r a p h does n o t c o n t a i n t h e p h r a s e 
" d i s e a s e o r i n f e c t i o n " w h i c h a p p e a r e d i n t h e p r i o r v e r s i o n o f t h e 
s t a t u t e . One s e a r c h e s t h e W e l l e r d e c i s i o n i n v a i n , h o w e v e r , f o r 
any r e l i a n c e on t h i s p h r a s e . I n f a c t , a t one p o i n t i n t h e 
d e c i s i o n , t h e C o u r t s t a t e d t h a t t h e " d i s e a s e o r i n f e c t i o n " e l e m e n t 
o f f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) was s a t i s f i e d by t h e p r e e x i s t i n g 
d i s e a s e w h i c h t h e c l a i m a n t a l l e g e d had been w o r s e n e d by work 
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a c t i v i t y . I m m e d i a t e l y a f t e r q u o t i n g t h e t e x t o f t h e s t a t u t e , t h e 
C o u r t s t a t e d : 

"At f i r s t b l u s h i t w o u l d a p p e a r t h a t t h e 
d i s e a s e i t s e l f must a r i s e o u t o f t h e 
em p l o y m e n t , b u t we have i n t e r p r e t e d t h e 
s t a t u t e o t h e r w i s e . I n Beaudry v. W i n c h e s t e r 
Plywood Co., 255 Or 503, 469 P2d 25 ( 1 9 7 0 ) , 
we s q u a r e l y h e l d t h a t a d i s a b i l i t y r e s u l t i n g 
f r o m w o r s e n i n g o f a p r e e x i s t i n g b u r s i t i s by 
t h e c l a i m a n t ' s work a c t i v i t i e s and 
c o n d i t i o n s was compe n s a b l e un d e r t h e 
O c c u p a t i o n a l D i s e a s e Law." 288 Or a t 3 1 . 

A c a r e f u l r e a d i n g o f t h e r e m a i n d e r o f t h e Supreme 
C o u r t ' s d e c i s i o n and o f t h e C o u r t o f A p p e a l s ' o p i n i o n w h i c h i t 
a f f i r m e d e s t a b l i s h e s t h a t t h e C o u r t ' s d e c i s i o n t u r n e d n o t on t h e 
p h r a s e " d i s e a s e o r i n f e c t i o n , " b u t r a t h e r on t h e p h r a s e " a r i s e s 
o u t o f . . . employment." As t h e C o u r t o f A p p e a l s e x p l a i n e d i n 
i t s W e l l e r d e c i s i o n : 

"To have a c o m p e n s a b l e o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t must e s t a b l i s h t h a t h i s work 
[ a c t i v i t y ] o r i g i n a l l y c aused o r m a t e r i a l l y 
and p e r m a n e n t l y worsened h i s [ u n d e r l y i n g ] 
c o n d i t i o n . I t i s n o t s u f f i c i e n t m e r e l y t o 
e s t a b l i s h t h a t c l a i m a n t ' s work [ a c t i v i t y ] 
r e q u i r e d him t o make c e r t a i n m o t i o n s w h i c h 
c a u s e d h i s u n d e r l y i n g c o n d i t i o n t o be 
s y m p t o m a t i c , i . e . , caused p a i n . O t h e r w i s e , 
any p e r s o n w i t h common i d i o p a t h i c c o n d i t i o n s 
s uch as r h e u m a t i s m , a r t h r i t i s o r b u r s i t i s 
whose j o b r e q u i r e d p a i n f u l movements w o u l d 
have a comp e n s a b l e o c c u p a t i o n a l d i s e a s e . 
' A r i s e s o u t o f 1 i n [ f o r m e r ] ORS 
656 . 802( 1 ) ( a ) r e q u i r e s t h a t t h e d i s e a s e be 
caused o r m a t e r i a l l y w o r sened by employment 
a c t i v i t y ; m e r e l y s h o w i n g t h a t employment 
p r o d u c e s symptoms o f n o n i n d u s t r i a l d i s e a s e 
( o r o f unknown c a u s a t i o n ) i s i n s u f f i c i e n t . " 
35 Or App 355, 359 ( 1 9 7 8 ) . 

B e f o r e t h e Supreme C o u r t , t h e c l a i m a n t and an a m i c u s 
c u r i a e a t t a c k e d t h e C o u r t o f A p p e a l s ' r e a s o n i n g on s e v e r a l 
f r o n t s . F i r s t , t h e y c o n t e n d e d t h a t t h e Supreme C o u r t , i n i t s 
Beaudry d e c i s i o n , had a l r e a d y d e t e r m i n e d t h a t a s y m p t o m a t i c 
e x a c e r b a t i o n o f a p r e e x i s t i n g c o n d i t i o n was compe n s a b l e as an 
o c c u p a t i o n a l d i s e a s e . The C o u r t r e j e c t e d t h i s a r g u m e n t . 288 Or 
a t 32-33. They t h e n a r g u e d t h a t t h e same c o n c l u s i o n f o l l o w e d f r o m 
s e v e r a l o t h e r Supreme C o u r t d e c i s i o n s w h i c h i n v o l v e d awards o f 
per m a n e n t d i s a b i l i t y f o r d i s a b l i n g p a i n . I n d i s p o s i n g o f t h i s 
a r g u m e n t , t h e C o u r t s a i d : 

" I t i s u r g e d t h a t t h i s l i n e o f ca s e s s t a n d s 
f o r t h e p r o p o s i t i o n t h a t d i s a b i l i t y c a u s e d 
by p a i n w h i c h i s , i n t u r n , caused by work 
a c t i v i t y and c o n d i t i o n s i s c o m p e n s a b l e . We 
do n o t a g r e e . I n [ t h o s e c a s e s ] we d e a l t 
w i t h c l a i m s f o r c o m p e n s a t i o n f o r d i s a b i l i t y 
c a u s e d by p a i n r e s u l t i n g f r o m i n j u r y , w h i c h 
was-, i n t u r n , c a u s e d by work a c t i v i t y . I n 
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each o f t h o s e c a s e s a w o r k - i n d u c e d , 
p a t h o l o g i c a l change was e s t a b l i s h e d , and t h e 
c o u r t d e a l t w i t h a c l a i m t h a t p a i n r e s u l t i n g 
t h e r e f r o m had caused t h e a s s e r t e d 
d i s a b i l i t y . T h e r e i s n o t h i n g b e f o r e us t o 
r e q u i r e q u a l i f i c a t i o n o f what we s a i d i n 
t h o s e c a s e s , b u t we f i n d them o f no a v a i l t o 
t h i s c l a i m a n t . " 288 Or a t 35 ( e m p h a s i s i n 
o r i g i n a l ) , 

H a v i n g d i s p o s e d o f t h e m a j o r a r g u m e n t s o f t h e p e t i t i o n e r 
and t h e amicus c u r i a e , t h e C o u r t gave i t s c l a s s i c s t a t e m e n t o f t h e 
e l e m e n t s o f f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) as a p p l i e d t o a c l a i m f o r t h e 
w o r s e n i n g o f a p r e e x i s t i n g c o n d i t i o n : 

" [ I ] n o r d e r t o p r e v a i l c l a i m a n t w o u l d have 
t o p r o v e by a p r e p o n d e r a n c e o f t h e e v i d e n c e 
t h a t ( 1 ) h i s work a c t i v i t y and c o n d i t i o n s 
( 2 ) caused a w o r s e n i n g o f h i s u n d e r l y i n g 
d i s e a s e ( 3 ) r e s u l t i n g i n an i n c r e a s e i n h i s 
p a i n ( 4 ) t o t h e e x t e n t t h a t i t p r o d u c e s 
d i s a b i l i t y o r r e q u i r e s m e d i c a l s e r v i c e s . " 
I d . ( e m p h a s i s a d d e d ) . 

The e m p h a s i z e d p o r t i o n s o f t h e above q u o t a t i o n r e f l e c t 
t h a t t h e Supreme C o u r t , l i k e t h e C o u r t o f A p p e a l s , r e a d t h e p h r a s e 
" a r i s e s o u t o f . . . employment" i n f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) as 
c o n t e m p l a t i n g n o t o n l y a c a u s a l c o n n e c t i o n between t h e c l a i m a n t ' s 
work a c t i v i t y and h i s d i s a b l i n g symptoms, b u t a l s o a c a u s a l 
c o n n e c t i o n between t h e work a c t i v i t y and a p a t h o l o g i c a l e f f e c t 
upon t h e c l a i m a n t ' s u n d e r l y i n g d i s e a s e . T h i s c o n c l u s i o n i s 
f u r t h e r r e i n f o r c e d by t h e f i n a l p a r a g r a p h s o f t h e o p i n i o n . I n 
t h o s e p a r a g r a p h s , t h e C o u r t commented upon c e r t a i n w ords c h o s e n by 
t h e C o u r t o f A p p e a l s t o d e s c r i b e t h e m a g n i t u d e o f t h e w o r s e n i n g 
n e c e s s a r y i n c a s e s l i k e W e i l e r and d i s a v o w e d t h a t a p e r m a n e n t 
w o r s e n i n g was r e q u i r e d . I d . a t 36-37. O t h e r w i s e , h owever, i t 
a p p r o v e d o f and a f f i r m e d t h e C o u r t o f A p p e a l s ' o p i n i o n . 

I n c o n s i d e r i n g t h e e f f e c t o f t h e 1987 amendments t o ORS 
6 5 6 . 8 0 2 ( 1 ) on t h e r u l e o f W e l l e r v. U n i o n C a r b i d e C o r p . , i t i s 
i m p o r t a n t t o n o t e t h a t a l l t h r e e p a r a g r a p h s o f t h e amended 
s u b s e c t i o n c o n t a i n t h e p h r a s e " a r i s i n g o u t o f . . . e m ployment." 
I t was t h i s p h r a s e , n o t t h e p h r a s e " d i s e a s e o r i n f e c t i o n , " w h i c h 
t h e W e l l e r C o u r t c o n s t r u e d t o r e q u i r e p r o o f o f a w o r s e n i n g o f t h e 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . The m a j o r i t y ' s c o n c l u s i o n t h a t 
t h e amendments d i d away w i t h t h i s r e q u i r e m e n t w i t h r e s p e c t t o 
p a r a g r a p h ( c ) , t h e r e f o r e , i s a m i s t a k e r e s u l t i n g f r o m a m i s r e a d i n g 
o f t h e W e i l e r d e c i s i o n . 

I t s h o u l d a l s o be n o t e d t h a t t h e p h r a s e " d i s e a s e o r 
i n f e c t i o n " does appear i n p a r a g r a p h ( a ) . Under t h e m a j o r i t y ' s 
i n t e r p r e t a t i o n o f W e l l e r , t h e r e f o r e , a c l a i m a n t who a s s e r t s a 
c l a i m under p a r a g r a p h ( a ) must p r o v e a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n . Once a g a i n , t h e m a j o r i t y c r e a t e s d i s t i n c t i o n s between 
d i f f e r e n t c a t e g o r i e s o f o c c u p a t i o n a l d i s e a s e w h i c h have no b a s i s 
i n r e a s o n o r i n t h e l e g i s l a t i v e h i s t o r y . 

The m a j o r i t y a t t e m p t s t o b o l s t e r i t s i n t e r p r e t a t i o n o f 
W e l l e r w i t h W r i g h t v. SAIF, 289 Or 323 ( 1 9 8 0 ) , a c ase i n v o l v i n g 
t h e " f i r e f i g h t e r ' s p r e s u m p t i o n . " I n t h a t c a s e , t h e C o u r t 
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c o n s t r u e d t h e p h r a s e " i m p a i r m e n t o f h e a l t h " i n f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) t o i n c l u d e s y m p t o m a t o l o g y w i t h o u t any r e q u i r e m e n t o f 
a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . I n d i c t a , t h e C o u r t 
d i s t i n g u i s h e d W e l l e r on t h e g r o u n d t h a t t h e e x p r e s s i o n " i m p a i r m e n t 
o f h e a l t h " was much b r o a d e r t h a n t h e t e r m " i n j u r y " i n f o r m e r ORS 
6 5 6 , 0 0 5 ( 8 ) o r t h e p h r a s e " d i s e a s e o r i n f e c t i o n " i n f o r m e r 
656.802( 1 ) ( a ) . 289 Or a t 334-35. The m a j o r i t y g r a s p s a t t h i s 
s t r a w i n an e f f o r t t o save i t f o u n d e r i n g l o g i c . 

W r i g h t f a i l s , h owever, t o keep t h e m a j o r i t y ' s a r g u m e n t 
a f l o a t . ORS 656 . 802 ( 1 ) ( c ) does n o t c o n t a i n t h e p h r a s e " i m p a i r m e n t 
o f h e a l t h " o r any e q u i v a l e n t e x p r e s s i o n . I n s t e a d , i t e m p l o y s t h e 
word " t r a u m a t i c . " The d i c t i o n a r y d e f i n e s " t r a u m a " as "an i n j u r y 
o r wound t o a l i v i n g body caused by t h e a p p l i c a t i o n o f e x t e r n a l 
f o r c e o r v i o l e n c e . " W e b s t e r ' s T h i r d New I n t e r n a t i o n a l D i c t i o n a r y 
2432 ( u n a b r i d g e d 1 9 6 1 ) ( e m p h a s i s a d d e d ) . I n h e r e n t i n t h e 
L e g i s l a t u r e ' s c h o i c e o f t h e word " t r a u m a t i c , " t h e r e f o r e , i s a 
r e q u i r e m e n t o f some k i n d o f p h y s i c a l damage t o t h e t i s s u e s o f t h e 
c l a i m a n t ' s body; p r o o f o f mere symptoms i s n o t enough. Hence, 
even a s s u m i n g t h a t t h e e r r a n t d i c t a i n W r i g h t somehow c o n s t r a i n s 
t h e m i s i n t e r p r e t a t i o n o f We11er a d o p t e d by t h e m a j o r i t y , f a r f r o m 
r e s c u i n g t h e m a j o r i t y , W r i g h t t a k e s i t down f o r t h e t h i r d t i m e . 

I l l . 

U n t i l t h e a p p e l l a t e c o u r t s have t h e o p p o r t u n i t y t o 
a d d r e s s t h e i s s u e s d e c i d e d i n t h i s c a s e , I n o t e t h a t n o t h i n g i n 
t h e m a j o r i t y ' s i n t e r p r e t a t i o n o f ORS 6 5 6 . 8 0 2 ( 1 ) r e q u i r e s a c a r r i e r 
w h i c h must a c c e p t a w o r s e n i n g o f t h e symptoms o f a c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n t o a l s o a c c e p t t h e u n d e r l y i n g c o n d i t i o n 
i t s e l f , A c l a i m f o r a n g i n a p a i n caused by work a c t i v i t y , f o r 
i n s t a n c e , does n o t a u t o m a t i c a l l y r e n d e r t h e c l a i m a n t ' s u n d e r l y i n g 
h e a r t c o n d i t i o n c o m p e n s a b l e . Once t h e s y m p t o m a t i c w o r s e n i n g 
s u b s i d e s and t h e u n d e r l y i n g c o n d i t i o n r e t u r n s t o i t s 
p r e e x a c e r b a t i o n s t a t e , any c a u s a l r e l a t i o n between t h e u n d e r l y i n g 
c o n d i t i o n and work a c t i v i t y c e a s e s t o e x i s t and t h e c a r r i e r ' s 
r e s p o n s i b i l i t y f o r t h e u n d e r l y i n g c o n d i t i o n e n d s . I n such a c a s e , 
t h e r e f o r e , t h e c a r r i e r c o u l d a c c e p t t h e c l a i m a n t ' s c l a i m f o r 
t r a n s i e n t symptoms, c l o s e t h a t c l a i m by n o t i c e o f c l a i m c l o s u r e o r 
o t h e r w i s e and t h e n i s s u e a p a r t i a l d e n i a l o f t h e u n d e r l y i n g 
c o n d i t i o n . 

I n t h e p r e s e n t c a s e , c l a i m a n t ' s work a c t i v i t y was a 
m a t e r i a l c o n t r i b u t i n g cause o f symptoms i n her r i g h t l e g . These 
symptoms a p p e a r e d whenever she was a c t i v e f o r an e x t e n d e d p e r i o d 
o f t i m e . C l a i m a n t l e f t work and s o u g h t m e d i c a l e v a l u a t i o n o f h e r 
p r o b l e m . The symptoms w h i c h c l a i m a n t e x p e r i e n c e d as a r e s u l t o f 
her work a c t i v i t y d i s a p p e a r e d soon a f t e r she l e f t w o r k . 
Subsequent s y m p t o m a t i c e x a c e r b a t i o n s were t h e r e s u l t o f work 
a r o u n d her home. U l t i m a t e l y , i t was d e t e r m i n e d t h a t c l a i m a n t ' s 
symptoms were due t o a d e g e n e r a t i v e low back c o n d i t i o n w h i c h had 
n e i t h e r been caused nor p a t h o l o g i c a l l y w o r sened by her work 
a c t i v i t y . C l a i m a n t ' s d o c t o r p r o p o s e d s u r g e r y f o r t h i s c o n d i t i o n . 
G i v e n t h e s e f a c t s , any c a u s a l c o n n e c t i o n between c l a i m a n t ' s 
u n d e r l y i n g d e g e n e r a t i v e c o n d i t i o n and h e r work a c t i v i t y v a n i s h e d 
once t h e symptoms c a u s e d by her work a c t i v i t y s u b s i d e d . The 
i n s u r e r , t h e r e f o r e , i s n o t r e s p o n s i b l e f o r any o n g o i n g d i s a b i l i t y 
o r m e d i c a l t r e a t m e n t a s s o c i a t e d w i t h c l a i m a n t ' s u n d e r l y i n g 
n o n i n d u s t r i a l c o n d i t i o n . 
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C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o w e l l ' s o r d e r . t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f -her o c c u p a t i o n a l d i s e a s e 
c l a i m f o r a s t r e s s - r e l a t e d m e n t a l d i s o r d e r . We a f f i r m . 

ISSUES 

1. Whether t h e 1987 amendments t o ORS 656.802 a r e 
a p p l i c a b l e t o t h i s c a s e . 

2. The c o m p e n s a b i l i t y o f c l a i m a n t ' s m e n t a l d i s o r d e r . 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g as a p s y c h i a t r i c a i d e f o r t h e 
e m p l o y e r , F a i r v i e w T r a i n i n g C e n t e r , i n 1977. I n 1982, she was 
p r o m o t e d and p l a c e d i n c h a r g e o f Holman C o t t a g e , one o f t h e 
b u i l d i n g s h o u s i n g t h e a g e n c y ' s m e n t a l l y r e t a r d e d p o p u l a t i o n . I n 
t h i s p o s i t i o n , she s u p e r v i s e d f o u r o r f i v e o t h e r p s y c h i a t r i c a i d e s 
on t h e g r a v e y a r d s h i f t . From 1982 t h r o u g h September 1987, 
c l a i m a n t was s u p e r v i s e d by Pat M c C l e l l a n and r e c e i v e d s a t i s f a c t o r y 
p e f o r m a n c e a p p r a i s a l s . B e g i n n i n g i n O c t o b e r 1987, Lynda Hickman 
r e p l a c e d M c C l e l l a n as c l a i m a n t ' s s u p e r v i s o r . 

I n November 1987, c l a i m a n t r e p o r t e d t o Hickman and 
Hickman's s u p e r v i s o r , D e n n i s H e a t h , t h a t one o f t h e a i d e s u n d e r 
h e r s u p e r v i s i o n , Becky B e n n i g e r , was n o t f u l l y c o o p e r a t i n g w i t h 
her o r f o l l o w i n g her i n s t r u c t i o n s . Hickman and H e a t h met w i t h 
c l a i m a n t and B e n n i g e r on November 19, 1987 t o d i s c u s s t h e 
p r o b l e m . D u r i n g t h e m e e t i n g , Hickman and H e a t h l e a r n e d t h a t t h e 
c o n f l i c t b e t w e e n c l a i m a n t and B e n n i g e r went back s e v e r a l y e a r s t o 
a q u a r r e l between B e n n i g e r and c l a i m a n t ' s d a u g h t e r . C l a i m a n t ' s 
d a u g h t e r had w o r k e d a t Holman C o t t a g e u n t i l t h e q u a r r e l o c c u r r e d 
and t h e n was t r a n s f e r r e d e l s e w h e r e . C l a i m a n t had h a r b o r e d a 
g r u d g e a g a i n s t B e n n i g e r e v e r s i n c e t h a t e v e n t . Upon l e a r n i n g o f 
t h e p e r s o n a l n a t u r e o f t h e c o n f l i c t between c l a i m a n t and B e n n i g e r , 
Hickman and H e a t h t o o k no a c t i o n a g a i n s t B e n n i g e r and e n c o u r a g e d 
c l a i m a n t t o d e v e l o p a more c o n s t r u c t i v e a t t i t u d e t o w a r d h e r . 
C l a i m a n t became a n g r y , i n s i s t e d t h a t her r e l a t i o n s h i p w i t h 
B e n n i g e r w o u l d n o t i m p r o v e and s t a t e d t h a t she w o u l d n o t s u p e r v i s e 
B e n n i g e r anymore, t h a t she w o u l d s i m p l y i g n o r e h e r f r o m t h a t t i m e 
f o r w a r d . 

Hickman and H e a t h met w i t h c l a i m a n t a g a i n on J a n u a r y 13', 
1988 t o d i s c u s s t h e r e l a t i o n s h i p between c l a i m a n t and B e n n i g e r . 
C l a i m a n t t o l d them t h a t t h e r e l a t i o n s h i p had n o t i m p r o v e d , t h a t 
she was n o t s u p e r v i s i n g B e n n i g e r and w o u l d c o n t i n u e t o r e f u s e t o 
do s o . Hickman t a l k e d w i t h t h e o t h e r a i d e s u n d e r c l a i m a n t ' s 
s u p e r v i s i o n and l e a r n e d t h a t t h e r i f t b etween B e n n i g e r and 
c l a i m a n t was a d v e r s e l y a f f e c t i n g t h e e n t i r e s t a f f . Hickman a l s o 
began t o r e c e i v e c o m p l a i n t s f r o m t h e day s t a f f t h a t t h e g r a v e y a r d 
s t a f f was n o t c o m p l e t i n g i t s a s s i g n e d d u t i e s . 

I n v i e w o f t h e d e f i c i e n t p e r f o r m a n c e o f t h e g r a v e y a r d 
s t a f f , Hickman d e c i d e d t o o b s e r v e and c o n v e r s e w i t h t h e s t a f f 
members d u r i n g t h e i r s h i f t t o d e t e r m i n e t h e n a t u r e and scope o f 
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t h e p r o b l e m . She s p e n t f o u r h o u r s w i t h t h e s t a f f on F e b r u a r y 9, 
1988. C l a i m a n t was n o t on d u t y t h a t n i g h t . D u r i n g t h e s h i f t , 
Hickman l e a r n e d t h a t some o f t h e s t a f f were s l e e p i n g d u r i n g t h e i r 
b r e a k s , t h a t t h e s t a f f was c o n g r e g a t i n g i n t h e b r e a k room d u r i n g 
b r e a k s and l e a v i n g a p o r t i o n o f t h e c o t t a g e u n a t t e n d e d and t h a t 
one a i d e was e a t i n g p a t i e n t s ' f o o d . A l l o f t h e s e a c t i o n s were 
a g a i n s t agency p o l i c y . C l a i m a n t was aware t h a t t h e p o l i c y 
v i o l a t i o n s were o c c u r r i n g , b u t had ne v e r i n f o r m e d t h e s t a f f o f t h e 
p o l i c i e s o r r e p r i m a n d e d them f o r t h e v i o l a t i o n s . 

The day f o l l o w i n g her n i g h t a t Hplman C o t t a g e , Hickman 
composed a memo d e t a i l i n g t h e p r o b l e m s she had d i s c o v e r e d and met 
p r i v a t e l y w i t h c l a i m a n t t o d i s c u s s them. C l a i m a n t p r o f e s s e d 
i g n o r a n c e o f t h e p o l i c y v i o l a t i o n s , b u t s t a t e d t h a t she w o u l d t a l k 
t o t h e s t a f f a b o u t them. 

About t h a t t i m e , Hickman a l s o p r e p a r e d r e v i s e d p o s i t i o n 
d e s c r i p t i o n s f o r t h e s t a f f and gave them t o c l a i m a n t t o 
d i s t r i b u t e . She t o l d c l a i m a n t t h a t t h e d e s c r i p t i o n s c o u l d r e q u i r e 
f u r t h e r r e v i s i o n and t h a t i t m i g h t be b e n e f i c i a l t o d i s c u s s them 
w i t h Chuck Farnham, t h e t h e n D eputy S u p e r i n t e n d e n t o f F a i r v i e w 
T r a i n i n g C e n t e r . C l a i m a n t d i s t r i b u t e d t h e p o s i t i o n d e s c r i p t i o n s 
t o t h e s t a f f , t o l d them t o s i g n them and s a i d t h a t i f t h e y d i d 
n o t , t h e d e s c r i p t i o n s w o u l d be r e v i s e d and t h e m a t t e r w o u l d be 
b r o u g h t t o t h e a t t e n t i o n o f Chuck Farnham. Two o f t h e s t a f f 
members, B e n n i g e r and Nancy Moore, t h o u g h t t h a t c l a i m a n t was 
t h r e a t e n i n g them and c o m p l a i n e d t o Hickman. Hickman composed 
a n o t h e r memo on F e b r u a r y 12, 1988 w h i c h s t a t e d t h a t c l a i m a n t ' s 
s t a t e m e n t s t o t h e s t a f f were " n o t n e c e s s a r y and n o t c o r r e c t " and 
r e p r i m a n d e d h e r f o r m a k i n g them. 

On March 10, 1988, c l a i m a n t and two s t a f f members t o o k a 
b r e a k t o g e t h e r d u r i n g t h e l a t t e r p o r t i o n o f t h e i r s h i f t and l e f t 
much o f t h e c o t t a g e u n a t t e n d e d . T h i s was b r o u g h t t o Hickman's 
a t t e n t i o n by t h e day s h i f t s u p e r v i s o r , who had come t o work e a r l y 
t h a t m o r n i n g . On March 16, 1988, Hickman composed a t h i r d memo 
w h i c h r e p r i m a n d e d c l a i m a n t f o r t h e i n c i d e n t on March 10. 

C l a i m a n t f e l t t h a t she was b e i n g s i n g l e d o u t by Hickman 
f o r d i s c i p l i n a r y a c t i o n s . About a y e a r and a h a l f b e f o r e Hickman 
became her s u p e r v i s o r , c l a i m a n t had r e p o r t e d a s u p e r v i s o r y l a p s e 
o f a c l o s e f r i e n d o f Hickman t o M c C l e l l a n . C l a i m a n t b e l i e v e d t h a t 
Hickman h a r b o r e d a p e r s o n a l g r u d g e a g a i n s t her f o r t h a t r e a s o n and 
was t r y i n g t o g e t back a t h e r . B o t h o f t h e s e p e r c e p t i o n s were 
i n c o r r e c t . Hickman d i d n o t have a g r u d g e a g a i n s t c l a i m a n t and d i d 
n o t s i n g l e c l a i m a n t o u t f o r d i s c i p l i n a r y a c t i o n s . Hickman 
r e p r i m a n d e d o t h e r s h i f t s u p e r v i s o r s f o r d e f i c i e n c i e s s i m i l a r t o 
c l a i m a n t ' s . 

On March 22, 1988, Hickman and Heath met w i t h c l a i m a n t 
t o d i s c u s s c l a i m a n t ' s s u p e r v i s o r y d e f i c i e n c i e s . They t o l d h e r 
t h a t t h e y were n o t s a t i s f i e d w i t h h er p e r f o r m a n c e and t h a t t h e y 
w o u l d l i k e h er t o c o n s i d e r a d e m o t i o n . They gave her two days t o 
c o n s i d e r i t . 

On March 25, 1988, Heath met w i t h c l a i m a n t a g a i n and 
asked her what she had d e c i d e d r e g a r d i n g a d e m o t i o n . C l a i m a n t 
t o l d him t h a t she wa n t e d t o s t a y on as s u p e r v i s o r o f Holman 
C o t t a g e . H e a t h was n o t p l e a s e d w i t h c l a i m a n t ' s d e c i s i o n , r a i s e d 
h i s v o i c e and t o l d h er t h a t i t was g o i n g t o be d i f f i c u l t f o r h e r 
i f she a t t e m p t e d t o c o n t i n u e as s u p e r v i s o r . 
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The m e e t i n g between c l a i m a n t and Heath o c c u r r e d n e a r t h e 
end o f c l a i m a n t ' s s h i f t . C l a i m a n t was u p s e t and c r y i n g a f t e r t h e 
m e e t i n g , went home and c a l l e d Dr. P r i c e , h e r f a m i l y d o c t o r . P r i c e 
examined c l a i m a n t on March 28, 1988 and r e c o r d e d c o m p l a i n t s o f 
a n x i e t y , d e p r e s s i o n and headaches. H i s e x a m i n a t i o n a l s o r e v e a l e d 
e l e v a t e d b l o o d p r e s s u r e . He d i a g n o s e d s i t u a t i o n a l a n x i e t y and 
d e p r e s s i o n , p r e s c r i b e d a t r a n q u i 1 i z i n g m e d i c a t i o n and t o o k h e r o f f 
w o r k . C l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m a few days 
l a t e r w h i c h was s u b s e q u e n t l y d e n i e d by SAIF. 

On A p r i l 7, 1988, Dr. P r i c e r e f e r r e d c l a i m a n t t o 
Dr. G e a r h e a r t , a p s y c h i a t r i s t . G e a r h e a r t d i a g n o s e d an " a d j u s t m e n t 
d i s o r d e r w i t h a n x i o u s mood." C l a i m a n t was examined by a n o t h e r 
p s y c h i a t r i s t , Dr. T u r c o , i n June 1988. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u f f e r s f r o m an a d j u s t m e n t d i s o r d e r . T h i s i s a 
m e n t a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l and 
p s y c h o l o g i c a l c o m m u n i t i e s . The m e n t a l d i s o r d e r r e q u i r e d m e d i c a l 
s e r v i c e s and r e s u l t e d i n d i s a b i l i t y . Some o f t h e e v e n t s w h i c h 
caused c l a i m a n t ' s m e n t a l d i s o r d e r o c c u r r e d on or a f t e r J a n u a r y 1 , 
1988. 

Each o f t h e d i s c i p l i n a r y a c t i o n s t a k e n t o w a r d c l a i m a n t 
by her s u p e r v i s o r s was an employment c o n d i t i o n w h i c h e x i s t e d i n a 
r e a l and o b j e c t i v e sense and was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s a d j u s t m e n t r e a c t i o n . However, c l a i m a n t ' s b e l i e f t h a t 
t h o s e a c t i o n s were i m p r o p e r l y m o t i v a t e d and u n f a i r was n o t 
j u s t i f i e d by employment c o n d i t i o n s w h i c h e x i s t e d i n a r e a l and 
o b j e c t i v e s e n s e . A l l o f t h e d i s c i p l i n a r y a c t i o n s t a k e n t o w a r d 
c l a i m a n t by her s u p e r v i s o r s were r e a s o n a b l e . 

CONCLUSIONS OF LAW 

A p p l i c a b i l i t y o f t h e 1987 Amendments t o ORS 656.802 

I n 1987, t h e L e g i s l a t u r e amended ORS 656.802 by 
m o d i f y i n g t h e d e f i n i t i o n o f an " o c c u p a t i o n a l d i s e a s e " and p l a c i n g 
new r e s t r i c t i o n s on t h e c o m p e n s a b i l i t y o f s t r e s s - r e l a t e d m e n t a l 
d i s o r d e r s . Or Laws 1987, ch 713, § 4. These amendments became 
e f f e c t i v e J a n u a r y 1 , 1988.. I d . , § 8. The R e f e r e e c o n c l u d e d t h a t 
t h e amendments were a p p l i c a b l e i n t h e p r e s e n t c a s e . We a g r e e . 

I n t h e absence o f c l e a r l e g i s l a t i v e i n t e n t t o t h e 
c o n t r a r y , an amendment t o a w o r k e r s ' c o m p e n s a t i o n s t a t u t e w h i c h 
i m p a i r s e x i s t i n g r i g h t s o r c r e a t e s new o b l i g a t i o n s w i t h r e s p e c t t o 
p a s t t r a n s a c t i o n s w i l l n o t be a p p l i e d r e t r o a c t i v e l y . See ORS 
6 5 6 . 2 0 2 ( 2 ) ; B r a d l e y v. SAIF, 38 Or App 559, 564, r e v den 287 Or 
123 ( 1 9 7 9 ) . The d a t e o f " i n j u r y " f o r p u r p o s e s o f d e t e r m i n i n g t h e 
a p p l i c a b i l i t y o f a s t a t u t o r y amendment a f f e c t i n g t h e 
c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon w h i c h 
t h e c l a i m a n t was l a s t e xposed t o t h e employment c o n d i t i o n s w h i c h 
c a u s e d t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 146-48, r e v 
den 301 Or 240 ( 1986 ) . 

The 1987 amendments t o ORS 656.802 r e s t r i c t t h e 
c o m p e n s a b i l i t y o f s t r e s s - i n d u c e d m e n t a l d i s o r d e r s and t h u s i m p a i r 
r i g h t s w h i c h e x i s t e d b e f o r e t h e e f f e c t i v e d a t e o f t h e amendments. 
There i s no i n d i c a t i o n i n t h e l e g i s l a t i v e h i s t o r y t h a t t h e 
amendments were i n t e n d e d t o have r e t r o a c t i v e e f f e c t . The 
amendments, t h e r e f o r e , a p p l y o n l y t o " i n j u r i e s " o c c u r r i n g on o r 
a f t e r J a n u a r y 1 , 1988, t h e e f f e c t i v e d a t e o f t h e amendments. 
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I n t h e p r e s e n t c a s e , a number o f e v e n t s w h i c h 
c o n t r i b u t e d t o t h e c a u s e o f c l a i m a n t ' s a d j u s t m e n t d i s o r d e r 
o c c u r r e d on o r a f t e r J a n u a r y 1 , 1988. Under t h e r u l e o f J o h n s o n 
v. SAIF, s u p r a , t h e r e f o r e , t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c o n d i t i o n must be d e t e r m i n e d under t h e 1987 amendments t o ORS 
656.802. 

C o m p e n s a b i l i t y 

As amended i n 1987, ORS 6 5 6 . 8 0 2 ( 1 ) d e f i n e s an 
" o c c u p a t i o n a l d i s e a s e " a s : 

" ( a ) Any d i s e a s e o r i n f e c t i o n a r i s i n g o u t o f 
and i n t h e c o u r s e o f employment caused by 
i n g e s t i o n o f , a b s o r p t i o n o f , i n h a l a t i o n o f 
o r c o n t a c t w i t h d u s t , fumes, v a p o r s , g a s s e s , 
r a d i a t i o n o r o t h e r c o n d i t i o n s o r s u b s t a n c e s 
t o w h i c h an employe i s n o t o r d i n a r i l y 
s u b j e c t e d o r e x p osed o t h e r t h a n d u r i n g a 
p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n , 
and w h i c h r e q u i r e s m e d i c a l s e r v i c e s o r 
r e s u l t s i n d i s a b i l i t y o r d e a t h . 

" ( b ) Any m e n t a l d i s o r d e r a r i s i n g o u t o f and 
i n t h e c o u r s e o f employment and w h i c h 
r e q u i r e s m e d i c a l s e r v i c e s o r r e s u l t s i n 
p h y s i c a l o r m e n t a l d i s a b i l i t y o r d e a t h . 
" ( c ) Any s e r i e s o f t r a u m a t i c e v e n t s o r 
o c c u r r e n c e s a r i s i n g o u t o f and i n t h e c o u r s e 
o f employment w h i c h r e q u i r e s m e d i c a l 
s e r v i c e s or r e s u l t s i n p h y s i c a l d i s a b i l t y o r 
d e a t h . " 

A new s u b s e c t i o n ( 2 ) was a l s o added t o ORS 656.802 i n 
1987. I t p r o v i d e s : 

" ( 2 ) N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f 
t h i s c h a p t e r , a m e n t a l d i s o r d e r i s n o t 
c o m p e n s a b l e u n d e r t h i s c h a p t e r : 

" ( a ) U n l e s s t h e employment c o n d i t i o n s 
p r o d u c i n g t h e m e n t a l d i s o r d e r e x i s t i n a 
r e a l and o b j e c t i v e s e n s e . 

" ( b ) U n l e s s t h e employment c o n d i t i o n s 
p r o d u c i n g t h e m e n t a l d i s o r d e r a r e c o n d i t i o n s 
o t h e r t h a n c o n d i t i o n s g e n e r a l l y i n h e r e n t i n 
e v e r y w o r k i n g s i t u a t i o n o r r e a s o n a b l e 
d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r m a n c e 
e v a l u a t i o n a c t i o n s , o r c e s s a t i o n o f 
e m p l o y m e n t . 
" ( c ) U n l e s s t h e r e i s a d i a g n o s i s o f a m e n t a l 
o r e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y 
r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
c o m m u n i t y . 

" ( d ) U n l e s s t h e r e i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t t h e . m e n t a l d i s o r d e r a r o s e o u t 
o f and i n t h e c o u r s e o f e mployment." 

A c c o r d i n g l y , p u r s u a n t t o c u r r e n t ORS 656 . 802( 2 ) ( a ) , on 
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employment c o n d i t i o n s w h i c h e x i s t i n a " r e a l and o b j e c t i v e s e n s e" 
a r e c o n s i d e r e d i n a s s e s s i n g t h e c o m p e n s a b i l i t y o f a c l a i m f o r a 
m e n t a l d i s o r d e r . I n t h i s r e g a r d , t h e R e f e r e e f o u n d t h a t 
c l a i m a n t ' s m e n t a l d i s o r d e r was caused i n m a t e r i a l p a r t by r e a l and 
o b j e c t i v e e m p l o y m e n t - r e l a t e d s t r e s s o r s . However, t h e R e f e r e e a l s o 
c o n c l u d e d t h a t t h e m a j o r cause o f c l a i m a n t ' s m e n t a l d i s o r d e r was a 
b e l i e f u n s u p p o r t e d by r e a l and o b j e c t i v e e v e n t s . C o n s e q u e n t l y , 
t h e R e f e r e e was r e q u i r e d t o d e c i d e w h e t h e r p r o o f o f a m a t e r i a l 
w o r k - r e l a t e d c o n t r i b u t i o n was s u f f i c i e n t t o e s t a b l i s h 
c o m p e n s a b i l i t y , o r , i n s t e a d , w h e t h e r c l a i m a n t must p r o v e t h a t r e a l 
and o b j e c t i v e e m p l o y m e n t - r e l a t e d s t r e s s o r s were t h e m a j o r cause o f 
t h e o n s e t o f her m e n t a l d i s o r d e r . 

The r u l e under t h e p r i o r l a w was c l e a r . I n D e t h l e f s v. 
H y s t e r Co., 295 Or 298 ( 1 9 8 3 ) , t h e C o u r t i n t e r p r e t e d f o r m e r ORS 
656 . 802( 1 ) ( a ) t o r e q u i r e t h a t employment c o n d i t i o n s be t h e m a j o r 
cause o f an o c c u p a t i o n a l d i s e a s e . I n r e a c h i n g t h i s c o n c l u s i o n , 
t h e C o u r t r e l i e d upon l a n g u a g e i n t h e f o r m e r s t a t u t e t h a t r e q u i r e d 
t h a t t h e d i s e a s e o r i n f e c t i o n be one "*** t o w h i c h an employee i s 
n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f 
r e g u l a r a c t u a l employment ***." 

However, t h e l a n g u a g e r e l i e d upon by t h e C o u r t i n 
D e t h l e f s was n o t r e t a i n e d i n c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) or ( c ) . 
The R e f e r e e c o n c l u d e d t h a t , under c u r r e n t ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) , 
employment c o n d i t i o n s need o n l y be a m a t e r i a l c o n t r i b u t i n g c a use 
o f a m e n t a l d i s o r d e r i n o r d e r t o s u p p o r t c o m p e n s a b i l i t y . We a g r e e 

I n Donna E. A s c h b a c h e r , 41 Van N a t t a 1242 ( I s s u e d t h i s 
d a t e ) , we a d d r e s s e d a " r e p e t i t i v e t r a u m a " c l a i m made u n d e r c u r r e n t 
ORS 656 . 8 0 2 ( 1 ) ( c ) . We c o n c l u d e d t h a t an i n j u r e d w o r k e r need p r o v e 
t h a t h e r work e x p o s u r e was a m a t e r i a l , r a t h e r t h a n m a j o r , c ause o f 
her c o n d i t i o n i n o r d e r t o e s t a b l i s h a compensable c l a i m under t h a t 
s u b s e c t i o n . M o r e o v e r , as n o t e d i n A s c h b a c h e r , t h e a n a l y s i s we 
a p p l i e d t o r e p e t i t i v e t r a u m a c l a i m s under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) i s 
e q u a l l y a p p l i c a b l e t o c l a i m s f o r m e n t a l d i s o r d e r s made unde r ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) . We, t h e r e f o r e , c o n c l u d e t h a t , i n o r d e r t o 
e s t a b l i s h a c o m p e n s a b l e m e n t a l d i s o r d e r , an i n j u r e d w o r k e r need 
p r o v e , a l b e i t by c l e a r and c o n v i n c i n g e v i d e n c e , t h a t w o r k - r e l a t e d 
s t r e s s o r s n o t o t h e r w i s e e x c l u d e d under ORS 6 5 6 . 8 0 2 ( 2 ) a r e a 
m a t e r i a l , r a t h e r t h a n m a j o r , cause o f t h e d i s o r d e r . We 
i n c o r p o r a t e o u r d i s c u s s i o n i n A s c h b a c h e r w i t h r e g a r d t o t h i s i s s u e 

P u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) , t h e R e f e r e e n o t e d a 
p o t e n t i a l i s s u e as t o w h i c h p a r t y has t h e b u r d e n o f p r o o f t o 
e s t a b l i s h t h a t t h e r e a l s t r e s s o r s w h i c h m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s m e n t a l d i s o r d e r e i t h e r were o r were n o t "*** r e a s o n a b l e 
d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r f o r m a n c e e v a l u a t i o n a c t i o n s by 
t h e e m p l o y e r ***," However, t h e R e f e r e e c o n c l u d e d t h a t he need 
n o t d e c i d e t h i s i s s u e b e c a u s e , r e g a r d l e s s o f who had t h e b u r d e n on 
t h i s i s s u e , t h e e v i d e n c e e s t a b l i s h e d t h a t t h e c o r r e c t i v e a c t i o n 
t a k e n by t h e e m p l o y e r was r e a s o n a b l e . Because we a g r e e w i t h t h e 
R e f e r e e ' s assessment o f t h e e v i d e n c e , we t o o d e c l i n e t o a d d r e s s 
t h e u n d e r l y i n g b u r d e n o f p r o o f q u e s t i o n . 

S u b j e c t t o t h e f o r e g o i n g s u p p l e m e n t a t i o n , we a d o p t t h e 
R e f e r e e ' s c o n c l u s i o n s o f law and a g r e e w i t h t h e R e f e r e e t h a t 
c l a i m a n t has f a i l e d t o p r o v e a compensable m e n t a l d i s o r d e r . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d December 9, 1988 i s a f f i r m e d . 

B oard Member F e r r i s , c o n c u r r i n g i n t h e r e s u l t : 

I c o n c u r i n t h e m a j o r i t y ' s c o n c l u s i o n s t \ a t t f h e 1987 
amendments t o ORS 656 .802 a r e a p p l i c a b l e t o t h i s c a s e c i n d t h a t 
c l a i m a n t ' s c l a i m i s n o t com p e n s a b l e u n d e r t h o s e amendments. I 
w r i t e s e p a r a t e l y t o e x p r e s s my d i s a g r e e m e n t w i t h t h e m a j o r i t y ' s 
c o n c l u s i o n t h a t a c l a i m a n t who c l a i m s an o c c u p a t i o n a l d i s e a s e 
under ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) need o n l y p r o v e t h a t work a c t i v i t y o r 
e x p o s u r e was a " m a t e r i a l c o n t r i b u t i n g c a u s e " o f t h e c l a i m e d 
c o n d i t i o n . The r e a s o n s f o r my d i s a g r e e m e n t w i t h t h e m a j o r i t y on 
t h i s p o i n t a r e e x p l a i n e d i n my d i s s e n t i n Donna E. A s c h b a c h e r f 41 
Van N a t t a . 1242 (WCB Case No. 88-07257; I s s u e d t h i s D a t e ) . 

LUELLA A. KILMER, Claimant WCB 89-01216 
McNutt & Thrush, Claimant's Attorneys July 13, 1989 
David L i l l i g (SAIF), Defense Attorney Order Denying Motion t o Abate 

Referee's Order 
The SAIF C o r p o r a t i o n has r e q u e s t e d " p a r t i a l a b a t e m e n t " 

o f a R e f e r e e ' s o r d e r w h i c h awarded c l a i m a n t 13 p e r c e n t ( 4 1 . 6 
d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . S p e c i f i c a l l y , SAIF 
o b j e c t s t o t h a t p o r t i o n o f t h e R e f e r e e ' s award w h i c h r e q u i r e s i t 
t o pay 5 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r " p a i n . " 
SAIF c o n t e n d s t h a t a s e p a r a t e award f o r p a i n i s i m p r o p e r . 

The R e f e r e e ' s o r d e r i s s u e d on May 26, 1989. On June 16, 
1989, SAIF f i l e d a Request f o r Boar d Review o f t h e R e f e r e e ' s 
o r d e r . S u b s e q u e n t l y , on June 26, 1989, SAIF f i l e d i t s R e q u e st f o r 
P a r t i a l A b a t e m e n t o f t h e R e f e r e e ' s o r d e r . T h i s r e q u e s t was 
d i r e c t e d t o t h e R e f e r e e . However, as a r e s u l t o f SAIF's p r i o r 
r e q u e s t f o r B o a r d r e v i e w , t h e R e f e r e e no l o n g e r had j u r i s d i c t i o n 
t o c o n s i d e r t h e r e q u e s t . See OAR 438-07-025; M i c h a e l A. N e w e l l , 
39 Van N a t t a 385 ( 1 9 8 7 ) ; Eduardo Y b a r r a , 35 Van N a t t a 1192 
( 1 9 8 3 ) . C o n s e q u e n t l y , we c o n s i d e r SAIF's r e q u e s t as a M o t i o n t o 
Aba t e t h e R e f e r e e ' s O r d e r d i r e c t e d t o t h e B o a r d . As s u c h , we deny 
t h e m o t i o n . 

SAIF's r e q u e s t i s c o n t r a r y t o l a w . ORS 6 5 6 . 3 1 3 ( 1 ) 
e x p r e s s l y s t a t e s t h a t t h e f i l i n g o f an i n s u r e r ' s r e q u e s t f o r 
r e v i e w s h a l l n o t s t a y payment o f c o m p e n s a t i o n t o a c l a i m a n t . See 
H a r o l d D. T a l l e n t , 39 Van N a t t a 345 ( 1 9 8 7 ) ; R o b e r t E. Keys, 39 Van 
N a t t a 1132 ( 1 9 8 7 ) . 

A c c o r d i n g l y , t h e m o t i o n i s d e n i e d . 

I T IS SO ORDERED. 

D0R0THA L. McDARMENT, Claimant WCB 86-09858 
Mai agon & Moore, Claimant's Attorneys July 13, 1989 
Rick Barber (SAIF), Defense Attorney Order on Review 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f 
ou r F e b r u a r y 23, 1989 Orde r on Review w h i c h f o u n d t h a t c l a i m a n t 
was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m O c t o b e r 28, 
1986 t h r o u g h F e b r u a r y 10, 1987 and d e c l i n e d t o a s s e s s p e n a l t i e s 
and r e l a t e d a t t o r n e y f e e f o r nonpayment o f t h e a f o r e m e n t i o n e d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . I n o r d e r t o f u l l y c o n s i d e r t h e 
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m a t t e r , we a b a t e d o u r p r i o r o r d e r and g r a n t e d t h e SAIF C o r p o r a t i o n 
t e n days i n w h i c h t o r e s p o n d . A f t e r r e c e i v i n g SAIF's r e s p o n s e , 
and f u r t h e r c o n s i d e r i n g t h e m a t t e r , we make t h e f o l l o w i n g 
c o n c l u s i o n s . 

C l a i m a n t c o n t e n d s t h a t we e r r e d i n f i n d i n g t h a t SAIF had 
n o t r e c e i v e d m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work 
u n t i l t h e d a t e o f s u r g e r y . We d i s a g r e e . 

I n O c t o b e r 1986, Dr. C a r l s e n recommended s u r g e r y . On 
December 22, 1986, SAIF w r o t e Dr. C a r l s e n , n o t i n g t h a t t h e s u r g e r y 
w o u l d be a u t h o r i z e d , and a s k i n g w h e t h e r he was a u t h o r i z i n g t i m e 
l o s s p r i o r t o s u r g e r y . SAIF f u r t h e r a s k e d i f c l a i m a n t was a b l e t o 
p e r f o r m b o o k k e e p i n g d u t i e s p r i o r t o t h e s u r g e r y . On December 26, 
1987, Dr. C a r l s e n w r o t e SAIF i n d i c a t i n g t h a t t h e r e was no r e a s o n 
c l a i m a n t c o u l d n o t p e r f o r m b o o k k e e p i n g d u t i e s p r i o r t o s u r g e r y , as 
t h o s e d u t i e s were o f a s e d e n t a r y n a t u r e . Dr. C a r l s e n d i d n o t 
r e f e r t o t i m e l o s s a u t h o r i z a t i o n . 

On J a n u a r y 23, 1987, c l a i m a n t ' s c o u n s e l w r o t e 
Dr. C a r l s e n a s k i n g i f he w o u l d a g r e e t h a t c l a i m a n t was u n a b l e t o 
p e r f o r m h e r u s u a l d u t i e s o f work as o f t h e d a t e s u r g e r y was 
recommended. The t e r m u s u a l was n o t d e f i n e d . ( Emphasis a d d e d ) . 
On J a n u a r y 27, 1987, Dr. C a r l s e n s i g n e d t h e l e t t e r f r o m c l a i m a n t ' s 
c o u n s e l a p p a r e n t l y i n d i c a t i n g a g r e e m e n t . T h i s l e t t e r was r e c e i v e d 
by SAIF on F e b r u a r y 3, 1987. C l a i m a n t ' s s u r g e r y was p e r f o r m e d 
F e b r u a r y 1 1 , 1987, and SAIF began p a y i n g t i m e l o s s b e n e f i t s as o f 
t h a t d a t e . On F e b r u a r y 26, 1987, Dr. C a r l s e n w r o t e SAIF 
r e i t e r a t i n g t h a t c l a i m a n t c o u l d p e r f o r m b o o k k e e p i n g o r s e d e n t a r y 
d u t i e s p r i o r t o t h e d a t e o f s u r g e r y . 

E n t i t l e m e n t t o i n t e r i m c o m p e n s a t i o n i n t h e f o r m o f 
t e m p o r a r y t o t a l d i s a b i l i t y depends on w h e t h e r , b e f o r e t h e d e n i a l 
o f an a g g r a v a t i o n c l a i m , t h e r e was a m e d i c a l v e r i f i c a t i o n o f a 
c l a i m a n t ' s i n a b i l i t y t o w o r k . ORS 6 5 6 . 2 7 3 ( 6 ) ; B e r k e y v. F a i r v i e w 
H o s p i t a l , 94 Or App 28, 31 ( 1 9 8 8 ) . I f t h e e m p l o y e r has n o t i c e o r 
k n o w l e d g e o f v e r i f i c a t i o n , t e m p o r a r y t o t a l d i s a b i l i t y p a y m e n t s 
must b e g i n w i t h i n 14 d a y s . ORS 6 5 6 . 2 7 3 ( 6 ) . The n o t i f i c a t i o n i s 
n o t i n t e n d e d t o e s t a b l i s h a s u b s t a n t i v e r i g h t t o c o m p e n s a b i l i t y , 
b u t i s i n t e n d e d t o e n s u r e p r o m p t payment o f i n t e r i m s u p p o r t t o a 
w o r k e r who has f i l e d an a g g r a v a t i o n c l a i m . S i I s b y v. SAIF, 39 Or 
App 555, 562 ( 1 9 7 9 ) . 

I n o u r O r d e r on R eview, we a g r e e d w i t h t h e R e f e r e e ' s 
f i n d i n g t h a t c l a i m a n t ' s r e g u l a r work i n 1986 was h e l p i n g t o r u n a 
f a m i l y - o p e r a t e d gas s t a t i o n , i n c l u d i n g t h e p e r f o r m a n c e o f 
b o o k k e e p i n g d u t i e s . On December 26, 1987, and F e b r u a r y 23, 1987,-
Dr. C a r l s e n i n d i c a t e d t h a t c l a i m a n t c o u l d p e r f o r m b o o k k e e p i n g o r 
s e d e n t a r y work p r i o r t o s u r g e r y . The o n l y c o n t r a r y s t a t e m e n t i s 
Dr. C a r l s e n ' s s i g n a t u r e on c l a i m a n t ' s c o u n s e l ' s J a n u a r y 23, 1987 
l e t t e r i n d i c a t i n g t h a t c l a i m a n t was u n a b l e t o p e r f o r m h e r u s u a l 
d u t i e s as o f t h e d a t e s u r g e r y was recommended. 

Under t h e s e c i r c u m s t a n c e s , we m a i n t a i n o u r c o n c l u s i o n 
t h a t t h e J a n u a r y 23, 1987 l e t t e r does n o t c o n s t i t u t e m e d i c a l 
v e r i f i c a t i o n o f i n a b i l i t y t o w o r k . I n l i g h t o f Dr. C a r l s e n ' s 
l e t t e r s o f December 26 and J a n u a r y 8, w h i c h s p e c i f i c a l l y r e f e r t o 
an a b i l i t y t o p e r f o r m b o o k k e e p i n g o r s e d e n t a r y w o r k , we do n o t 
r e a d h i s s i g n a t u r e on a l e t t e r f r o m c l a i m a n t ' s c o u n s e l i n d i c a t i n g 
t h a t c l a i m a n t c o u l d n o t p e r f o r m her u s u a l work a f t e r O c t o b e r 28, 
1986, t o be an a u t h o r i z a t i o n o f t i m e o f f w o r k . A c c o r d i n g l y , 
c l a i m a n t i s n e i t h e r p r o c e d u r a l l y e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 

-1263-



b e n e f i t s p u r s u a n t t o ORS 6 5 6 . 2 7 3 ( 6 ) nor s u b s t a n t i v e l y e n t i t l e d t o 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n between O c t o b e r 28, 1986 and 
F e b r u a r y 1 1 , 1987. 

On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o 
and r e p u b l i s h o u r f o r m e r o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

LEONARD TRIGG, Claimant WCB 87-02800 & 86-15419 
Douglas D. Hagen, Claimant's Attorney July 13, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i p t o n ' s o r d e r w h i c h : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s May 27, 
1986 d e n i a l o f h i s l e f t knee i n j u r y c l a i m ; and ( 2 ) d e c l i n e d t o a s s e s s 
a p e n a l t y and a t t o r n e y f e e f o r t h e a l l e g e d u n r e a s o n a b l e d e n i a l . I n 
i t s b r i e f , t h e s e l f - i n s u r e d e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e e r r e d 
i n f i n d i n g "good c a u s e " f o r c l a i m a n t ' s u n t i m e l y f i l i n g o f h i s r e q u e s t 
f o r h e a r i n g . We a g r e e and r e v e r s e . 

ISSUES 

1 . W hether c l a i m a n t had good cause f o r u n t i m e l y f i l i n g h i s 
h e a r i n g r e q u e s t . 

2. I f s o , w h e t h e r c l a i m a n t ' s l e f t knee i n j u r y c l a i m i s 
c o m p e n s a b l e . 

3. I f s o , w h e t h e r a p e n a l t y and a t t o r n e y f e e s h o u l d be 
a s s e s s e d f o r t h e e m p l o y e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l . 

We r e v e r s e on t h e t i m e l i n e s s i s s u e , t h u s m o o t i n g t h e 
r e m a i n i n g i s s u e s . 

FINDINGS OF FACT 

T i m e l i n e s s o f H e a r i n g R e q u e st 

C l a i m a n t f i l e d a c l a i m f o r a l e f t knee i n j u r y i n A p r i l , 
1986. I t was d e n i e d on May 27, 1986. C l a i m a n t r e c e i v e d t h e d e n i a l 
l e t t e r on May 29, 1986, and r e a d i t s c o n t e n t , i n c l u d i n g t h e p a r a g r a p h 
r e g a r d i n g h i s a p p e a l r i g h t s . He phoned A l e x s i s R i s k Management, t h e 
e m p l o y e r ' s c l a i m s a d m i n i s t r a t o r , and l e a r n e d t h a t i t had n o t r e c e i v e d 
a m e d i c a l r e p o r t f r o m Dr. Rusch, h i s l o n g - t i m e t r e a t i n g o r t h o p e d i s t . 
He c o n t a c t e d Rusch's o f f i c e and was t o l d t h a t a r e p o r t w o u l d be s e n t . 
He s u b s e q u e n t l y c a l l e d A l e x s i s s e v e r a l t i m e s and was t o l d t h a t t h e 
r e p o r t had n o t y e t been r e c e i v e d . 

On o r a b o u t June 17, 1986, c l a i m a n t went t o A l e x s i s ' s o f f i c e 
and spoke t o t h e c l a i m s manager, Ms. R o b e r t s o n . R o b e r t s o n t o l d h i m 
t h a t Rusch's r e p o r t had n o t a r r i v e d b u t t h a t she w o u l d t r y t o o b t a i n 
i t . C l a i m a n t assumed t h a t , when t h e r e p o r t was o b t a i n e d , e v e r y t h i n g 
w o u l d be "okay" o r he w o u l d be a d v i s e d o t h e r w i s e . He was n e v e r t o l d , 
h owever, t h a t h i s c l a i m w o u l d be a c c e p t e d upon r e c e i p t o f t h e r e p o r t 
o r i t h a t he s h o u l d n o t a p p e a l t h e d e n i a l . 

On o r a b o u t J u l y 1 , 1986, c l a i m a n t r e c e i v e d u n s p e c i f i e d 
c l a i m s documents f r o m t h e e m p l o y e r ' s c o u n s e l . He r e v i e w e d them and 
p u t them away f o r s a f e k e e p i n g . I n O c t o b e r , 1986, c l a i m a n t a p p r o a c h e d 
R o b e r t s o n a f t e r an employe m e e t i n g and i n q u i r e d i n t o t h e s t a t u s o f h i s 
c l a i m . A f t e r t h a t c o n v e r s a t i o n , c l a i m a n t s e c u r e d c o u n s e l and f i l e d 
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h i s h e a r i n g r e q u e s t f r o m t h e d e n i a l on November 5, 1986, j u s t o v e r 
f i v e months a f t e r i s s u a n c e o f t h e d e n i a l . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s h e a r i n g r e q u e s t was n o t f i l e d w i t h i n 60 days o f 
t h e d e n i a l . He d i d n o t have good cause f o r t h e d e l a y i n f i l i n g t h e 
r e q u e s t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f H e a r i n g Request 

The R e f e r e e f o u n d t h a t , a l t h o u g h c l a i m a n t d i d n o t f i l e a 
t i m e l y h e a r i n g r e q u e s t , he : had good cause f o r f a i l i n g t o do s o . 
S p e c i f i c a l l y , t h e R e f e r e e f o u n d t h a t c l a i m a n t had d e m o n s t r a t e d 
" e x c u s a b l e n e g l e c t " based on b o t h h i s r e l i a n c e on A l e x s i s ' s p r o m i s e t o 
o b t a i n a r e p o r t f r o m Dr. Rusch and h i s p a s t c l a i m s e x p e r i e n c e w i t h t h e 
e m p l o y e r . We d i s a g r e e . 

I t i s u n d i s p u t e d t h a t c l a i m a n t ' s h e a r i n g r e q u e s t was n o t 
t i m e l y f i l e d . T h a t d e l a y may n e v e r t h e l e s s be e x c u s e d i f c l a i m a n t had 
good cause f o r t h e l a t e f i l i n g . See ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r 
d e t e r m i n i n g i f good cause e x i s t s has been e q u a t e d t o t h e s t a n d a r d o f 
" m i s t a k e , i n a d v e r t a n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t " r e c o g n i z e d 
under ORCP 71B ( 1 ) and f o r m e r ORS 18.160. A n d e r s o n v. P u b l i s h e r s Paper 
Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. 
EBI Companies,. 289 Or 455 ( 1 9 8 0 ) . Lack o f d i l i g e n c e does n o t 
c o n s t i t u t e good c a u s e . C o g s w e l l v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . 
C l a i m a n t has t h e b u r d e n o f p r o v i n g good c a u s e . I d . 

One o f t h e c a s e s d e c i d e d under f o r m e r ORS 18.160 Rogue 
V a l . Mem. Hosp. v. Salem I n s . , 265 Or 603 ( 1 9 7 3 ) -- i s a n a l o g o u s 
h e r e . T h e r e , t h e C o u r t was f a c e d w i t h t h e q u e s t i o n o f w h e t h e r t h e 
d e f e n d a n t ' s n e g l e c t i n f a i l i n g t o r e s p o n d t o a summons and c o m p l a i n t 
was s u f f i c i e n t l y e x c u s a b l e t o s u p p o r t a m o t i o n t o v a c a t e t h e r e s u l t i n g 
d e f a u l t j u d g m e n t . The d e f e n d a n t was p e r s o n a l l y s e r v e d w i t h t h e 
summons and c o m p l a i n t i n an a c t i o n b r o u g h t a g a i n s t c o - d e f e n d a n t 
i n s u r a n c e company and d e f e n d a n t as a g e n t o f t h a t company. D e f e n d a n t 
f o r w a r d e d t h e documents t o t h e i n s u r a n c e company and d i d n o t h i n g 
f u r t h e r , r e l y i n g , i n s t e a d , on t h e i n s u r a n c e company t o t a k e c a r e o f 
t h e m a t t e r . The C o u r t h e l d t h a t d e f e n d a n t f a i l e d t o e s t a b l i s h 
e x c u s a b l e n e g l e c t , n o t i n g t h e f o l l o w i n g p e r s u a s i v e f a c t o r s : ( 1 ) t h e 
i n s u r a n c e company gave d e f e n d a n t no a s s u r a n c e t h a t i t w o u l d do what 
was n e c e s s a r y t o p r o t e c t h i s i n t e r e s t ; ( 2 ) t h e summons i n c l u d e d n o t i c e 
t h a t d e f e n d a n t was r e q u i r e d t o appear o r t h e o t h e r p a r t y w o u l d w i n 
a u t o m a t i c a l l y ; and ( 3 ) d e f e n d a n t o f f e r e d no e x p l a n a t i o n f o r a d e l a y o f 
n e a r l y two months a f t e r he l e a r n e d t h a t a d e f a u l t j u d g m e n t had been 
e n t e r e d a g a i n s t him u n t i l he c o n s u l t e d an a t t o r n e y . 

H e r e , c l a i m a n t f e l t a s s u r e d t h a t t h e e m p l o y e r ' s c l a i m s 
a d m i n i s t r a t o r w o u l d o b t a i n a m e d i c a l r e p o r t f r o m h i s d o c t o r . L i k e 
Rogue V a l . Mem. Hosp. v. Salem I n s . , however, t h e r e i s no e v i d e n c e 
t h a t t h e a d m i n i s t r a t o r e v e r a s s u r e d c l a i m a n t t h a t h i s i n t e r e s t w o u l d 
be p r o t e c t e d . No one t o l d him t h a t t h e d e n i a l w o u l d be r e c o n s i d e r e d , 
much l e s s o v e r t u r n e d , upon r e c e i p t o f t h e r e p o r t o r t h a t he s h o u l d n o t 
a p p e a l t h e d e n i a l . Hence, c l a i m a n t had no r e a s o n a b l e b a s i s f o r 
b e l i e v i n g t h a t he d i d n o t have t o a p p e a l t h e d e n i a l . F u r t h e r m o r e , t h e 
d e n i a l l e t t e r c o n t a i n e d a p r o m i n e n t d e s c r i p t i o n o f h i s a p p e a l r i g h t s , 
as w e l l - a s t h e l i m i t a t i o n s on t h o s e r i g h t s . Y e t , c l a i m a n t f a i l e d t o 
a v a i l h i m s e l f o f t h o s e r i g h t s . C l a i m a n t e x p l a i n s t h a t , because he d i d 
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n o t have d i f f i c u l t i e s w i t h a p r e v i o u s c l a i m f o r h i s r i g h t k n e e , he 
assumed t h a t t h i s c l a i m w o u l d be s i m i l a r l y r e s o l v e d w i t h o u t r e s o r t t o 
t h e l e g a l s y s t e m . T h a t a s s u m p t i o n w i l l n o t s u p p o r t a f i n d i n g o f 
e x c u s a b l e n e g l e c t . P a s t c l a i m s e x p e r i e n c e a l o n e does n o t r e l i e v e 
c l a i m a n t o f h i s r e s p o n s i b i l i t y t o p u r s u e h i s c l a i m w i t h due d i l i g e n c e ; 
n o r does i t amount t o " e x c u s a b l e n e g l e c t " . We f i n d no e v e n t o r 
o c c u r r e n c e w h i c h c o u l d have i n t e r f e r e d w i t h t h e . r e l a t i v e l y s i m p l e t a s k 
o f t i m e l y f i l i n g a h e a r i n g r e q u e s t . C l a i m a n t ' s l a c k o f d i l i g e n c e does 
n o t c o n s t i t u t e good c a u s e . See C o g s w e l l v. SAIF, 74 Or App 234, 237 
( 1 9 8 5 ) . A c c o r d i n g l y , c l a i m a n t ' s h e a r i n g r e q u e s t i s d i s m i s s e d . See 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

C o m p e n s a b i l i t y and P e n a l t i e s and A t t o r n e y Fees 

We have f o u n d above t h a t c l a i m a n t d i d n o t p r o v e good cause 
t o e x cuse h i s l a t e h e a r i n g r e q u e s t . T h e r e f o r e , t h e i s s u e s o f 
c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s a r e moot. We do n o t 
a d d r e s s t h e s e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 16, 1987 i s r e v e r s e d . 
C l a i m a n t ' s h e a r i n g r e q u e s t , f i l e d on November 5, 1986, i s d i s m i s s e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e n o t t o exceed $337.50. 

LARRY VIGAL, Claimant WCB 88-20066 
Brian R. Whitehead, Claimant's Attorney July 13, 1989 
Gary Wallmark (SAIF), Defense Attorney Order Denying Motion t o Disnn 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t t h e 
r e q u e s t was u n t i m e l y . The m o t i o n i s d e n i e d . 

FINDINGS 

The R e f e r e e ' s O p i n i o n and Orde r i s s u e d A p r i l 13, 1989. 
On A p r i l 17, 1989, SAIF asked t h e R e f e r e e t o amend t h e o r d e r . On 
May 3, 1989, t h e R e f e r e e i s s u e d an Amended O p i n i o n and O r d e r . I n 
so d o i n g , t h e R e f e r e e w i t h d r e w t h e A p r i l 13, 1989 o r d e r and 
r e p u b l i s h e d i t w i t h s u p p l e m e n t a t i o n . 

On May 8, 1989, SAIF m a i l e d a r e q u e s t f o r r e v i e w o f t h e 
" R e f e r e e ' s O p i n i o n and Order made and e n t e r e d on A p r i l 13, 1989" 
t o t h e B o a r d . The r e q u e s t , w h i c h was m a i l e d by c e r t i f i e d m a i l , 
i n c l u d e d a c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t 
and h i s a t t o r n e y . 

ULTIMATE FINDINGS 

The R e f e r e e ' s A p r i l 13, 1989 o r d e r was w i t h d r a w n and 
r e p u b l i s h e d , as s u p p l e m e n t e d , by t h e R e f e r e e ' s May 3, 1989 amended 
o r d e r . SAIF's r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board w i t h i n 
30 days f r o m t h e R e f e r e e ' s o r d e r s . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . The t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o 
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r u n , u n l e s s t h e o r d e r has been s t a y e d , w i t h d r a w n , o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; 
F i s c h e r v. SAIF, 76 Or App 656 ( 1 9 8 5 ) . I n o r d e r t o a b a t e and 
a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t 
t h e v e r y l e a s t , t h e l a n g u a g e o f t h e second o r d e r must be 
s p e c i f i c . F a rmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

H e r e , t h e A p r i l 13, 1989 o r d e r was e x p r e s s l y w i t h d r a w n 
b y > t h e R e f e r e e ' s May 3, 1989 o r d e r . Y e t , upon t h e i s s u a n c e o f t h e 
May 3, 1989 o r d e r , t h e A p r i l 13, 1989 o r d e r was r e p u b l i s h e d and 
s u p p l e m e n t e d . S i n c e SAIF r e q u e s t e d B o a r d r e v i e w w i t h i n 30 days o f 
t h e May 3, 1989 o r d e r , we c o n c l u d e t h a t we r e t a i n j u r i s d i c t i o n t o 
c o n s i d e r t h i s m a t t e r . 

A d m i t t e d l y , SAIF r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s 
" A p r i l 13, 1989" o r d e r . However, SAIF's i n t e n t i o n was b o t h c l e a r 
and u n a m b i g u o u s . I t was a p p e a l i n g t h e R e f e r e e ' s d e c i s i o n i n WCB 
Case No. 88-20066. Inasmuch as SAIF's r e q u e s t r e f l e c t e d i t s 
d e s i r e t o a p p e a l , as an a g g r i e v e d p a r t y , a s p e c i f i c R e f e r e e ' s 
o r d e r and because t h a t o r d e r had been w i t h d r a w n , r e p u b l i s h e d and 
s u p p l e m e n t e d p r i o r t o t h e f i l i n g o f t h e r e q u e s t f o r r e v i e w , we 
c o n s i d e r t h e r e q u e s t as one f o r r e v i e w o f t h e R e f e r e e ' s s u b s e q u e n t 
d e c i s i o n . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Assuming 
t h a t i t has r e c e i v e d a copy o f an e n t i r e t r a n s c r i p t , SAIF's 
a p p e l l a n t ' s b r i e f s h a l l be due 14 days f r o m t h e d a t e o f t h i s 
o r d e r . C l a i m a n t ' s r e s p o n d e n t ' s b r i e f s h a l l be due 14 days f r o m 
t h e d a t e o f m a i l i n g o f SAIF's a p p e l l a n t ' s b r i e f . SAIF's r e p l y 
s h a l l be due 7 days f r o m t h e d a t e o f m a i l i n g o f c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f . T h e r e a f t e r , t h i s case w i l l be d o c k e t e d f o r 
r e v i e w . 

I T IS SO ORDERED. 

VICTOR J. PADILLA, Claimant WCB 87-11755 
Gal to n , e t a l . , Claimant's Attorneys A p r i l 7, 1989 
Chelsea Mohnike (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Knapp's o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h i s 
a g g r a v a t i o n c l a i m f o r a l u m b a r c o n d i t i o n . C l a i m a n t a l s o r e q u e s t s 
t h a t t h e B o a r d a s s e s s p e n a l t i e s and a t t o r n e y f e e s a g r e e d t o by t h e 
p a r t i e s , w h i c h t h e R e f e r e e f a i l e d t o m e m o r i a l i z e i n h i s o r d e r . On 
r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m t h e R e f e r e e on t h e a g g r a v a t i o n i s s u e and 
a s s e s s t h e r e q u e s t e d p e n a l t y and a t t o r n e y f e e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t , e x c e p t t h a t we 
f i n d t h a t Dr. G i b b o n i s s u e d a r e p o r t on c l a i m a n t ' s c o n d i t i o n on 
A u g u s t 10, 1987, r a t h e r t h a n A p r i l 10, 1987. 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
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C l a i m a n t had e x p e r i e n c e d t h e f o l l o w i n g symptoms p r i o r t o 
h i s c o m p e n s a b l e i n j u r y i n May 1986: l e f t c a l f p a i n , numbness, 
weakness, w a s t i n g and h a i r l o s s ; numbness and t i n g l i n g i n t h e l e f t 
f o o t ; and numbness, warmness and l o s s o f c o n t r o l i n t h e l e f t a n k l e . 

C l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n o f l e f t h i p and 
l e f t l e g and f o o t symptoms f o l l o w i n g h i s May 1986 i n j u r y . H i s 
c o n d i t i o n had r e t u r n e d t o i t s p r e - i n j u r y s t a t u s by l a t e summer 
1986. I n o r a r o u n d O c t o b e r 1986, he began e x p e r i e n c i n g more 
f r e q u e n t and more i n t e n s e s y m p t o m a t i c f l a r e - u p s . X - r a y s t a k e n i n 
November 1986 r e v e a l e d L4-5 d e g e n e r a t i v e d i s c d i s e a s e and l o s s o f 
L4-5 d i s c s p a c e . By December 1986, h i s c o n d i t i o n was so s e v e r e 
t h a t he was u n a b l e t o work c u t t i n g C h r i s t m a s t r e e s . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e F e b r u a r y 1 1 , 1987 
and March 4, 1987 D e t e r m i n a t i o n O r d e r s . 

I n l a t e A u g u s t 1987, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m 
f o r t i m e l o s s and m e d i c a l t r e a t m e n t r e l a t e d t o h i s l u m b a r and 
c e r v i c a l s p i n e p r o b l e m s . I n November 1987, SAIF d e n i e d t h e c l a i m 
on t h e g r o u n d t h a t c l a i m a n t ' s c u r r e n t neck and l o w back c o n d i t i o n 
was n o t c a u s a l l y r e l a t e d t o h i s p r i o r c ompensable i n j u r y . 
C l a i m a n t s u b s e q u e n t l y amended h i s h e a r i n g r e q u e s t t o i n c l u d e t h i s 
d e n i a l . 

P r i o r t o h e a r i n g , c l a i m a n t and SAIF a g r e e d t o r e s o l v e 
a l l p e n a l t y and r e l a t e d a t t o r n e y f e e i s s u e s w i t h SAIF's payment o f 
a $375 p e n a l t y and a $375 a t t o r n e y f e e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has n o t e s t a b l i s h e d t h a t h i s c u r r e n t l o w back 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s p r i o r c o m p e n s a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e f a i l e d t o award a $375 p e n a l t y , and an 
a t t o r n e y f e e i n t h e same amount, as a g r e e d t o by t h e p a r t i e s p r i o r 
t o h e a r i n g . On r e v i e w , c l a i m a n t and SAIF b o t h a g r e e t h a t c l a i m a n t 
i s e n t i t l e d t o t h e s t i p u l a t e d p e n a l t y and a t t o r n e y f e e . We, 
t h e r e f o r e , m o d i f y t h e R e f e r e e ' s o r d e r t o i n c l u d e an award o f a 
p e n a l t y and a t t o r n e y f e e i n t h e a g r e e d upon amount. 

A g g r a v a t i o n 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h i s i s s u e , s u b j e c t t o 
t h e f o l l o w i n g comment. 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t d e m o n s t r a t e d 
t h a t h i s c u r r e n t l u m b a r c o n d i t i o n was c a u s a l l y r e l a t e d t o h i s 
compens a b l e i n j u r y . I n r e a c h i n g h i s d e c i s i o n , t h e R e f e r e e 
d e f e r r e d t o t h e o p i n i o n o f o r t h o p e d i c s u r g e o n S t e w a r t and 
n e u r o l o g i s t S n o d g r a s s . D r s . S t e w a r t and S n o d g r a s s p a r t i c i p a t e d i n 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n i n December 1987. Based on 
t h a t e x a m i n a t i o n , t h e y o p i n e d t h a t c l a i m a n t ' s c u r r e n t l u m b a r 
symptoms were a t t r i b u t a b l e t o t h e n a t u r a l p r o g r e s s i o n o f h i s 
p r e e x i s t i n g back c o n d i t i o n . The R e f e r e e d i s c o u n t e d t h e , c o n t r a r y 
o p i n i o n s o f t h e c o n s u l t i n g n e u r o l o g i s t , Dr. Kim, and t h e t r e a t i n g 
c h i r o p r a c t o r , Dr. G i b b o n . These d o c t o r s t o o k t h e p o s i t i o n t h a t 
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c l a i m a n t ' s c u r r e n t l u m b a r c o n d i t i o n was r e l a t e d t o h i s nay n o o 
i n j u r y . 

The R e f e r e e d i s c o u n t e d Dr. Kim's o p i n i o n b ecause i t was 
based on an i n c o m p l e t e h i s t o r y o f c l a i m a n t ' s p r i o r back and l e g 
p r o b l e m s . We a g r e e . Dr. Kim a l l u d e d t o t h e f a c t t h a t c l a i m a n t 
had e x p e r i e n c e d "back p a i n " p r i o r t o h i s May 1986 a c c i d e n t . 
However, t h e r e i s n o t h i n g i n t h e r e c o r d t o s u g g e s t t h a t Dr. Kim 
had been a p p r i s e d o f t h e f u l l e x t e n t o f c l a i m a n t ' s p r i o r symptoms. 
Nor i s i t c l e a r t h a t Dr. Kim knew t h a t c l a i m a n t ' s p o s t - i n j u r y 
symptoms r e s o l v e d i n t h e summer o f 1986, o r t h a t h i s c h r o n i c 
c o n d i t i o n d i d n o t wor s e n u n t i l O c t o b e r o f t h a t y e a r . Dr. Kim 
c o u l d n o t have r e n d e r e d a w e l l - r e a s o n e d o p i n i o n w i t h o u t t h i s 
i n f o r m a t i o n . 

We a l s o a g r e e t h a t Dr. Gi b b o n ' s o p i n i o n i s n o t 
p e r s u a s i v e . He i s a c h i r o p r a c t o r w i t h o u t s p e c i a l t r a i n i n g i n 
n e u r o l o g y o r o r t h o p e d i c s . By c o m p a r i s o n , n e u r o l o g i s t S n o d g r a s s 
and o r t h o p e d i c s u r g e o n S t e w a r t have s p e c i a l e x p e r t i s e i n 
d i a g n o s i n g and t r e a t i n g s p i n a l c o n d i t i o n s . The R e f e r e e c o r r e c t l y 
d e f e r r e d t o t h e i r o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1 1 , 1988 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . C l a i m a n t i s awarded a $375 p e n a l t y 
and a $375 a t t o r n e y f e e , t o be p a i d by t h e SAIF C o r p o r a t i o n . The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

HERMAN LOVAN, Claimant Own Motion 87-0546M 
Emmons, et a l . , Claimant's Attorneys July 18, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Determination 

The B o a r d i s s u e d an Own M o t i o n O r d e r i n t h e 
a b o v e - e n t i t l e d m a t t e r on September 30, 1987 r e o p e n i n g c l a i m a n t ' s 
c l a i m f o r w o r s e n e d c o n d i t i o n s r e l a t e d t o h i s i n d u s t r i a l i n j u r y o f 
November 17, 1959. The c l a i m has now been s u b m i t t e d f o r c l o s u r e . 
We g r a n t c l a i m a n t a d d i t i o n a l awards o f t e m p o r a r y t o t a l d i s a b i l i t y 
and p e r manent t o t a l d i s a b i l i t y . 

ISSUES 

1 . Temporary t o t a l d i s a b i l i t y . 
2. Permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d compensable f r a c t u r e s t o t h e r i g h t 
h i p and t h e L3 v e r t e b r a l d i s c i n a l o g g i n g a c c i d e n t on November 
17, 1959. The h i p f r a c t u r e was s u r g i c a l l y r e p a i r e d by open 
r e d u c t i o n and i n t e r n a l f i x a t i o n . H i s i n j u r y c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on A p r i l 27, 1962, w i t h 20 p e r c e n t s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r t h e l o s s o f f u n c t i o n o f t h e r i g h t l e g and 
30 p e r c e n t " l o s s o f f u n c t i o n o f an arm f o r u n s c h e d u l e d [ p e r m a n e n t ] 
d i s a b i l i t y . " The l a t t e r 3 0 - p e r c e n t award a p p a r e n t l y c o m p e n s a t e d 
c l a i m a n t f o r u n s c h e d u l e d d i s a b i l i t y a r i s i n g f r o m t h e back i n j u r y . 

I n A u g u s t , 1987, c l a i m a n t s o u g h t t r e a t m e n t f o r back and 
h i p p a i n . X - r a y s r e v e a l e d d e g e n e r a t i v e a r t h r i t i c c h anges 
o c c u r r i n g i n t h e lumba r s p i n e and r i g h t h i p j o i n t , A t o t a l h i p 
r e p l a c e m e n t was recommended. By Own M o t i o n Order o f September" 30, 
1987, as amended on O c t o b e r 19, 1987, t h e Board r e o p e n e d 
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c l a i m a n t ' s i n j u r y c l a i m f o r payment o f m e d i c a l s e r v i c e s f o r t h e 
h i p and t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing on t h e d a t e o f 
t h e t o t a l h i p p r o c e d u r e and c o n t i n u i n g u n t i l c l o s u r e . The t o t a l 
h i p a r t h r o p l a s t y was p e r f o r m e d on November 3, 1987. C l a i m a n t d i d 
n o t . r e t u r n t o work a f t e r s u r g e r y . C l a i m a n t ' s r i g h t h i p c o n d i t i o n 
became m e d i c a l l y s t a t i o n a r y on June 28, 1988. 

I n J u n e , 1988, c l a i m a n t s o u g h t t r e a t m e n t f o r l o w back 
symptoms. On Sepember 9, 1988, t h e Bo a r d i s s u e d a S u p p l e m e n t a l 
Own M o t i o n O r d e r , f i n d i n g t h a t t h e c u r r e n t l o w back c o n d i t i o n was 
r e l a t e d t o t h e 1959 i n j u r y a n d , t h e r e f o r e , d i r e c t i n g SAIF t o pay 
f o r l o w back t r e a t m e n t . The B o a r d f u r t h e r d i r e c t e d t h a t c l o s u r e 
o f c l a i m a n t ' s c l a i m w o u l d be p o s t p o n e d u n t i l t h e l o w back 
c o n d i t i o n had become m e d i c a l l y s t a t i o n a r y . C l a i m a n t ' s l o w back 
c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on September 29, 1988. 

C l a i m a n t i s 56 y e a r s o f age w i t h a s i x t h g r a d e 
e d u c a t i o n . Due t o t h e co m p e n s a b l e i n j u r y , c l a i m a n t has p e r m a n e n t 
l i m i t a t i o n s on s t a n d i n g , p r o l o n g e d s i t t i n g , w a l k i n g , d r i v i n g , 
b e n d i n g , t w i s t i n g and any work on uneven g r o u n d . He can p e r f o r m 
s e d e n t a r y t o l i g h t w o r k , o c c a s i o n a l l y l i f t i n g o v e r 35 p o u n d s . He 
must be a b l e t o change p o s i t i o n s as needed. C l a i m a n t i s u n a b l e t o 
p e r f o r m h i s p r e v i o u s j o b . We do n o t f i n d t h a t he has t r a n s f e r a b l e 
s k i l l s t o l i g h t o r s e d e n t a r y w o r k . 

ULTIMATE FINDING OF FACT 

Due t o p h y s i c a l l i m i t a t i o n s r e s u l t i n g f r o m t h e 
co m p e n s a b l e i n j u r y , as w e l l as n o n m e d i c a l f a c t o r s s uch as 
c l a i m a n t ' s a d vanced age, l i m i t e d e d u c a t i o n and work e x p e r i e n c e , 
c l a i m a n t i s u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The d a t e o f r e o p e n i n g o f c l a i m a n t ' s i n j u r y c l a i m 
p r e c e d e d t h e e f f e c t i v e d a t e o f t h e c u r r e n t own m o t i o n l a w ; h e n c e , 
t h i s case i s g o v e r n e d by f o r m e r ORS 656.278 and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r . OAR 438-12-018. Under f o r m e r ORS 
656.278, t h e B o a r d may m o d i f y p r i o r awards o f c o m p e n s a t i o n , 
i n c l u d i n g t e m p o r a r y and per m a n e n t d i s a b i l i t y . 

T e m porary T o t a l D i s a b i l i t y 

T e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n i s d e s i g n e d t o 
compensate c l a i m a n t f o r l o s s o f income due t o a co m p e n s a b l e i n j u r y 
u n t i l c l a i m a n t ' s c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . T a y l o r 
v. SAIF, 40 Or App 437, 440, r e v den 287 Or 477 ( 1 9 7 9 ) . H e r e , t h e 
m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y r e g a r d i n g h i s h i p and back c o n d i t i o n s on September 29, 
1988. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s c l o s e d w i t h an awar d o f 
t e m p o r a r y t o t a l d i s a b i l i t y f r o m November 3, 1987, t h r o u g h 
September 29, 1988. 
Permanent T o t a l D i s a b i l i t y 

To e s t a b l i s h h i s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y (PTD), c l a i m a n t must p r o v e t h a t he i s u n a b l e t o p e r f o r m 
any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656. 206( 1 ) ( a ) ; 
H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) . The d e t e r m i n a t i o n o f PTD 
s t a t u s t u r n s upon w h e t h e r c l a i m a n t i s c u r r e n t l y e m p l o y a b l e o r a b l e 
t o s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y n o r m a l 
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l a b o r m a r k e t . H a r r i s v. SAIF, s u p r a , Dr. Lumsden, c l a i m a n t ' s 
f a m i l y p h y s i c i a n , o p i n e d t h a t c l a i m a n t i s p e r m a n e n t l y d i s a b l e d 
f r o m a l l o c c u p a t i o n s based on h i s age, e d u c a t i o n and p h y s i c a l 
l i m i t a t i o n s . Lumsden's c o n s i d e r a t i o n o f n o n m e d i c a l f a c t o r s s u c h 
as age and e d u c a t i o n s u g g e s t s t h a t he w o u l d n o t f i n d c l a i m a n t 
u n e m p l o y a b l e based on h i s p h y s i c a l l i m i t a t i o n s a l o n e . T h a t 
s u g g e s t i o n i s s u p p o r t e d by t h e i n d e p e n d e n t m e d i c a l e x a m i n a t i o n 
r e p o r t by D r s . Henson and T a y l o r , n e u r o l o g i s t s . They c o n c l u d e d 
t h a t c l a i m a n t c an r e t u r n t o l i g h t o r s e d e n t a r y work w i t h o u t heavy 
l i f t i n g or. r e p e t i t i v e b e n d i n g . Based on t h o s e r e p o r t s , we f i n d 
t h a t c l a i m a n t has t h e p h y s i c a l c a p a c i t y t o p e r f o r m l i g h t o r 
s e d e n t a r y w o r k . 

N e v e r t h e l e s s , c l a i m a n t can s t i l l e s t a b l i s h PTD by 
p r o v i n g t h a t he f a l l s w i t h i n t h e s o - c a l l e d " o d d - l o t " d o c t r i n e . 
Under t h a t d o c t r i n e , an i n j u r e d w o r k e r , c a p a b l e o f p e r f o r m i n g work 
o f some k i n d , may s t i l l be p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o 
a c o m b i n a t i o n o f h i s p h y s i c a l c o n d i t i o n and c e r t a i n n o n m e d i c a l 
f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o 
n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s . 
C l a r k v. B o i s e Cascade C o r p . , 72 Or App 397, 399 ( 1 9 8 5 ) . Here, 
t h e r e i s no r e l i a b l e v o c a t i o n a l e v i d e n c e t h a t c l a i m a n t has t h e 
t r a n s f e r a b l e s k i l l s n e c e s s a r y t o p e r f o r m l i g h t o r s e d e n t a r y w o r k . 
A l t h o u g h t h e r e i s e v i d e n c e t h a t c l a i m a n t has p r i o r work e x p e r i e n c e 
i n l o g g i n g , t r u c k i n g and law e n f o r c e m e n t , t h e r e i s no e v i d e n c e 
t h a t c l a i m a n t can s t i l l p e r f o r m t h o s e v o c a t i o n s . I n d e e d , 
c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s f r o m heavy l i f t i n g and p r o l o n g e d 
s i t t i n g o r d r i v i n g w o u l d a p p e a r t o p r e c l u d e him f r o m l o g g i n g and 
t r u c k i n g . A f t e r r e v i e w i n g t h e a v a i l a b l e e v i d e n c e r e g a r d i n g 
m e d i c a l and n o n m e d i c a l f a c t o r s , we f i n d t h a t c l a i m a n t i s u n a b l e t o 
p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
A c c o r d i n g l y , he i s e n t i t l e d t o an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y . 

I T I S SO ORDERED. 

JOSE E. SARAIVA, Claimant WCB -89-02232 
Welch, Bruun & Green, Claimant's Attorneys July 18, 1989 
M i t c h e l l , Lang & Smith, Defense Attorneys Order Dismissing Request f o r 

Board Review (Remanding) 
C l a i m a n t has r e q u e s t e d B o a r d r e v i e w o f R e f e r e e 

Q u i l l i n a n ' s o r d e r , d a t e d May 15, 1989, t h a t d e n i e d C r a w f o r d and 
Company's ( " C r a w f o r d ' s " ) m o t i o n t o j o i n A m e r i c a n I n t e r n a t i o n a l 
A d j u s t m e n t Co. ("AIAC") as a p a r t y d e f e n d a n t t o a t h e n f o r t h c o m i n g 
h e a r i n g . C r a w f o r d has c r o s s - r e q u e s t e d B o a r d r e v i e w . We have 
r e v i e w e d t h e r e q u e s t s s o l e l y t o d e t e r m i n e w h e t h e r t h e R e f e r e e ' s 
o r d e r i s a f i n a l o r d e r , w h i c h i s s u b j e c t t o B o a r d r e v i e w . J o s e p h 
W i l s o n , 40 Van N a t t a 66 ( 1 9 8 8 ) . We c o n c l u d e t h a t t h e R e f e r e e ' s 
o r d e r i s n o t a f i n a l o r d e r and t h a t we, t h e r e f o r e , l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t s . 

FINDINGS 

On A p r i l 6, 1989, C r a w f o r d moved f o r j o i n d e r o f AIAC, as 
a n e c e s s a r y p a r t y t o a t h e n f o r t h c o m i n g h e a r i n g c o n c e r n i n g , i n t e r 
a l i a , an a l l e g e d a g g r a v a t i o n o f c l a i m a n t ' s c o m p e n s a b l e November, 
1985, l ow back i n j u r y . By way o f an Ord e r D e n y i n g J o i n d e r , d a t e d 
May 15, 1989, R e f e r e e Q u i l l i n a n d e n i e d t h e m o t i o n . On June 12, 
1989, c l a i m a n t r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 
C r a w f o r d c r o s s - r e q u e s t e d r e v i e w on June 15, 1989. 
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ULTIMATE FINDINGS OF FACT 

The R e f e r e e ' s o r d e r d i d n o t f i n a l l y deny o r a l l o w t h e 
c l a i m , n or d i d i t f i x t h e amount o f c l a i m a n t ' s c o m p e n s a t i o n . 

CONCLUSIONS OF LAW 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t 
no f u r t h e r a c t i o n i s r e q u i r e d . P r i c e v. SAIF, 296 Or 3 1 1 , 315 
( 1 9 8 4 ) . A d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , n o r a l l o w s i t 
and f i x e s t h e amount o f c o m p e n s a t i o n , i s n o t an a p p e a l a b l e f i n a l 
o r d e r . Lindamood v. SAIF, 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l v. 
SAIF, 16 Or App 136, 139, r e v den ( 1 9 7 4 ) . 

H ere, t h e R e f e r e e ' s o r d e r n e i t h e r f i n a l l y d i s p o s e d o f , 
nor a l l o w e d , t h e c l a i m . M o r e o v e r , t h e o r d e r d i d n o t f i x t h e 
amount o f c l a i m a n t ' s c o m p e n s a t i o n . R a t h e r , t h e o r d e r d e c l i n e d t o 
j o i n a p o t e n t i a l l y r e s p o n s i b l e i n s u r e r as a n e c e s s a r y p a r t y t o a 
f u t u r e h e a r i n g . 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n 
i s r e q u i r e d as a . r e s u l t o f t h e R e f e r e e ' s o r d e r , we c o n c l u d e t h a t 
i t i s n o t a f i n a l a p p e a l a b l e o r d e r . P r i c e v. SAIF, s u p r a ; 
Lindamood v. SAIF, s u p r a ; W i l l i a m L. M i l l e r , 39 Van N a t t a 1020 
( 1 9 8 7 ) . C o n s e q u e n t l y , we do n o t c o n s i d e r t h e i s s u e s r a i s e d by t h e 
r e q u e s t s f o r B o a r d r e v i e w . 

A c c o r d i n g l y , t h e r e q u e s t s f o r Board r e v i e w a r e d i s m i s s e d 
and t h i s m a t t e r i s remanded t o R e f e r e e Q u i l l i n a n f o r f u r t h e r 
p r o c e e d i n g s . 

I T IS SO ORDERED. 

RENE VAN WOESIK, Claimant WCB 84-09431 
Peter 0. Hansen, Claimant's Attorney July 18, 1989 
Roberts, e t a l . , Defense Attorneys Order on Reconsideration 

C l a i m a n t ' s c o - c o u n s e l , P e t e r 0. Hansen, seeks B o a r d 
a u t h o r i z a t i o n o f an a s s e s s e d f e e fo'r s e r v i c e s p e r f o r m e d a t 
h e a r i n g , on Board r e v i e w , and on j u d i c i a l r e v i e w , w h i c h c u l m i n a t e d 
i n o ur June 23, 1989, O r d e r on Remand. 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and a t t o r n e y 
r e t a i n e r a g r e e m e n t s u b m i t t e d by c l a i m a n t ' s c o - c o u n s e l , we d e c l i n e 
t o a u t h o r i z e an a s s e s s e d f e e . 

At t h e h e a r i n g and on Bo a r d r e v i e w , c l a i m a n t was 
r e p r e s e n t e d by Mr. Hansen. The p r i m a r y i s s u e i n t h o s e p r o c e e d i n g s 
was w h e t h e r o r n o t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o f h i s 
compensable 1980 low back i n j u r y . B o t h t h e R e f e r e e and t h e Bo a r d 
f o u n d a g a i n s t c l a i m a n t . On j u d i c i a l r e v i e w , c l a i m a n t was 
r e p r e s e n t e d by a t t o r n e y James L. Edmunson, o f Malagon, Moore & 
J o h n s o n , as w e l l as Mr. Hansen. Mr. Edmunson f i l e d c l a i m a n t ' s 
A p p e l l a n t ' s B r i e f and, a p p a r e n t l y , p r e s e n t e d o r a l a rgument b e f o r e 
t h e c o u r t on c l a i m a n t ' s b e h a l f . 

The c o u r t f o u n d f o r c l a i m a n t and r e v e r s e d and remanded 
t o t h e B o a r d . I n i t s A p p e l l a n t ' s Judgment, t h e c o u r t a w a r d e d : 
" a t t o r n e y f e e s p a y a b l e t o James L. Edmunson, o f M a l a g o n , Moore & 
Joh n s o n , i n t h e amount o f $4,243.75, i n a d d i t i o n t o and n o t o u t o f 
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c o m p e n s a t i o n due c l a i m a n t . " See ORS 6 5 6 . 3 8 6 ( 1 ) . The c o u r t 
f u r t h e r n o t e d i n i t s Judgment t h a t Mr. Hansen had " f i l e d an 
a s s o c i a t i o n o f c o u n s e l . " 

I n o u r v i e w , t h e c o u r t has a l r e a d y awarded c l a i m a n t ' s 
c o u n s e l , w h e t h e r Mr. Edmunson o r Mr. Hansen, t h e a p p r o p r i a t e 
a s s e s s e d a t t o r n e y f e e f o r s e r v i c e s t h r o u g h o u t t h e v a r i o u s s t a g e s 
o f l i t i g a t i o n and a p p e a l . Mr. Hansen's s t a t u s as " a s s o c i a t e 
c o u n s e l " does n o t , i n o u r v i e w , e n t i t l e him t o a s e p a r a t e a s s e s s e d 
f e e i n a d d i t i o n t o t h e f e e a l r e a d y awarded by t h e c o u r t . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s 
g r a n t e d and o u r p r i o r o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h our f o r m e r o r d e r , 
e f f e c t i v e t h i s d a t e . 

I T IS SO ORDERED. 

MICHAEL A. GRIGGS, Claimant WCB 88-04104, 88-03394 & 88-03395 
R o l l , et a l . , Claimant's Attorneys July 19, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 
Roy M i l l e r (SAIF), Defense Attorney 
S t a f f o r d Hazelett, Defense Attorney 

Reviewed by Board Members F e r r i s & J ohnson 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s B o a r d 
r e v i e w o f R e f e r e e P e t e r s o n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s "new i n j u r y " c l a i m f o r a low back c o n d i t i o n ; ( 2 ) u p h e l d 
C i g n a I n s u r a n c e Companies' d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r 
t h e same c o n d i t i o n ; and ( 3 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . C l a i m a n t f i l e d a 
c r o s s - r e q u e s t f o r r e v i e w , b u t , i n h i s b r i e f , seeks a f f i r m a n c e o f t h e 
R e f e r e e ' s o r d e r . 

L i b e r t y N o r t h w e s t has a d v i s e d t h e B o a r d t h a t i t has 
w i t h d r a w n i t s r e q u e s t f o r r e v i e w . However, i n t h e e v e n t t h a t we f i n d 
a n o t h e r i n s u r e r r e s p o n s i b l e f o r t h e c l a i m , L i b e r t y N o r t h w e s t s e e k s 
r e i m b u r s e m e n t f o r i t s c l a i m c o s t s . The o t h e r i n s u r e r s o b j e c t t o 
L i b e r t y N o r t h w e s t ' s r e i m b u r s e m e n t r e q u e s t , as w e l l as an O r d e r on 
R e c o n s i d e r a t i o n A p p r o v i n g S e t t l e m e n t between L i b e r t y , N o r t h w e s t and 
c l a i m a n t i n WCB Case Nos. 88-17500 & 89-00832. 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r . C o n s e q u e n t l y , t h e 
r e q u e s t f o r r e i m b u r s e m e n t i s moot. F u r t h e r m o r e , we o f f e r no.comment 
c o n c e r n i n g t h e v a l i d i t y o f t h e R e f e r e e ' s o r d e r i n WCB Case Nos. 
88-17500 & 89-00832. 

F i n a l l y , L i b e r t y N o r t h w e s t r e q u e s t e d B o a r d r e v i e w and, , 
d e s p i t e t h e announced w i t h d r a w a l o f i t s r e q u e s t , c o n t i n u e d t o , i n 
e s s e n c e , s h i f t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c l a i m by s e e k i n g 
r e i m b u r s e m e n t o f i t s c l a i m c o s t s . S i n c e no o r d e r d e s i g n a t i n g a p a y i n g 
a g e n t p u r s u a n t t o ORS 656.307 had i s s u e d , c l a i m a n t ' s e n t i t l e m e n t t o 
c o m p e n s a t i o n r e m a i n e d a t r i s k . See Thomas W. W i l l i a m s o n , 39 Van N a t t a 
1147 ( 1 9 8 7 ) . C l a i m a n t ' s c o u n s e l p a r t i c i p a t e d on r e v i e w and c o n t e n d e d 
t h a t t h e R e f e r e e ' s o r d e r s h o u l d be a f f i r m e d . Under such 
c i r c u m s t a n c e s , c l a i m a n t ' ' s a t t o r n e y i s e n t i t l e d t o a f e e f o r s e r v i c e s 
on r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) , p a y a b l e by L i b e r t y N o r t h w e s t , t h e 
i n s u r e r who i n i t i a t e d B o a r d r e v i e w . L a r r y J. S a l e e , 41 Van N a t t a 269 
( 1 9 8 9 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 25, 1988 i s a f f i r m e d . A 
c l i e n t - p a i d f e e , p a y a b l e f r o m C i g n a t o i t s c o u n s e l , i s a p p r o v e d , n o t 
t o e x c e e d $1,300. For s e r v i c e s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e 
of $250, t o be p a i d by L i b e r t y N o r t h w e s t . 

DARLENE B. LITFIN, Claimant Own Motion 88-0698M 
Lovejoy & Green, Claimant's Attorneys July 19, 1989 
SAIF Corp, Insurance C a r r i e r Own Motion Determination 

C l a i m a n t has r e q u e s t e d t h a t t h e B o a r d e x e r c i s e i t s 
"Own M o t i o n " a u t h o r i t y and r e o p e n h e r 1981 i n j u r y c l a i m w i t h t h e SAIF 
C o r p o r a t i o n f o r an a l l e g e d w o r s e n i n g o f her l o w back c o n d i t i o n . 
C l a i m a n t r e q u e s t s r e o p e n i n g f o r b o t h m e d i c a l s e r v i c e s and t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n . Her a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF 
c o n t e n d s t h a t t h e c l a i m does n o t q u a l i f y f o r r e o p e n i n g under t h e 
Board ' s "Own M o t i o n " a u t h o r i t y . We a g r e e . 

We p r o c e s s c l a i m a n t ' s r e q u e s t under t h e c u r r e n t v e r s i o n 
o f ORS 656.278. See OAR-438-12-018. We f i r s t a d d r e s s h e r r e q u e s t f o r 
a d d i t i o n a l m e d i c a l s e r v i c e s . Our "Own M o t i o n " a u t h o r i t y t o r e o p e n a 
c l a i m f o r m e d i c a l b e n e f i t s i s l i m i t e d t o p r e - 1 9 6 6 i n j u r i e s . 
ORS 6 5 6 , 2 7 8 ( 1 ) ( b ) . For l a t e r i n j u r i e s , t h e H e a r i n g s D i v i s i o n has 
c o n t i n u i n g j u r i s d i c t i o n o v e r m e d i c a l s e r v i c e s c l a i m s f o r t h e l i f e o f 
t h e c l a i m a n t - ORS 656,245, A c c o r d i n g l y , we a r e w i t h o u t a u t h o r i t y t o 
a u t h o r i z e m e d i c a l b e n e f i t s f o r c l a i m a n t ' s 1981 i n j u r y . However, she 
has t h e r i g h t t o f i l e a h e a r i n g r e q u e s t on t h i s i s s u e , p r o v i d e d t h e 
s t a t u t o r y f i l i n g p e r i o d has n o t r u n . See ORS 656,319, 

We t u r n t o c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . Our "Own M o t i o n " a u t h o r i t y t o award such 
b e n e f i t s i s l i m i t e d t o s i t u a t i o n s where a wor s e n e d c o n d i t i o n r e q u i r e s 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y , o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 656 , 2 7 8 ( 1 ) ( a ) , F u r t h e r m o r e , t h e w o r s e n i n g must 
have o c c u r r e d a f t e r t h e e x p i r a t i o n o f t h e s t a t u t o r y a g g r a v a t i o n 
p e r i o d . I f t h e w o r s e n i n g o c c u r s w i t h i n t h e a g g r a v a t i o n p e r i o d , t h e 
H e a r i n g s D i v i s i o n r e t a i n s j u r i s d i c t i o n o v e r r e l a t e d t e m p o r a r y 
d i s a b i l i t y c l a i m s . ORS 656,273. He r e , c l a i m a n t ' s a g g r a v a t i o n r i g h t s 
e x p i r e d on June 17, 1988, and t h e r e c o r d i n d i c a t e s t h a t h er c o n d i t i o n 
l a s t r e q u i r e d h o s p i t a l i z a t i o n i n A p r i l 1988. A c c o r d i n g l y , we a r e 
u n a b l e t o r e o p e n h e r c l a i m and award t h e r e q u e s t e d t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n . 

However, c l a i m a n t has t h e r i g h t t o f i l e a h e a r i n g r e q u e s t 
r e g a r d i n g any w o r s e n i n g 'Of her c o n d i t i o n d u r i n g t h e a g g r a v a t i o n 
p e r i o d , p r o v i d e d t h e s t a t u t o r y f i l i n g p e r i o d has n o t r u n . 
See ORS 656.319. On J a n u a r y 12, 1988, SAIF f o r m a l l y d e n i e d c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , c o n t e n d i n g t h a t h e r c o n d i t i o n had n o t wo r s e n e d 
s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . C l a i m a n t a p p a r e n t l y d i d 
n o t f i l e a t i m e l y h e a r i n g r e q u e s t r e g a r d i n g t h i s d e n i a l . However, i t 
a p p e a r s t h a t she may have f i l e d new a g g r a v a t i o n c l a i m s i n A p r i l and 
May 1988, based on her c u r r e n t c o n d i t i o n . I f s uch c l a i m s were 
s u b m i t t e d and r e m a i n i n "de f a c t o " d e n i e d s t a t u s , t h e p e r i o d f o r 
r e q u e s t i n g a h e a r i n g has n o t begun t o r u n and c l a i m a n t may seek 
r e o p e n i n g o f her c l a i m i n t h e H e a r i n g s D i v i s i o n , 

I T IS SO ORDERED, 
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LOUISE BETTS COURY, Claimant WCB 87-05458 & 87-05459 
LENA M. SPALITTA, dba, July 27, 1989 
MR. & MRS. HAIR DESIGN & BEAUTY.Products, Emp. Order on Reconsideration 
Carney, Buckley, et a l . , Claimant's Attorneys 
Richard C. Pearce, Attorney 
SAIF Corp Legal, Defense Attorney 

Reviewed by Board Members C r i d e r and F e r r i s . 

The n o n c o m p l y i n g e m p l o y e r r e q u e s t s r e c o n s i d e r a t i o n o f o u r 
June 29, 1989 o r d e r . t h a t a f f i r m e d a R e f e r e e ' s o r d e r w h i c h : ( 1 ) f o u n d 
t h a t c l a i m a n t s u f f e r e d a compensable i n j u r y ; and ( 2 ) d e c l i n e d t o s e t 
a s i d e t h e SAIF C o r p o r a t i o n ' s a c c e p t a n c e o f c l a i m a n t ' s i n j u r y c l a i m , 
i s s u e d on b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . 

I n r e a c h i n g o u r d e c i s i o n , we r e a s o n e d t h a t t h e e m p l o y e r ' s 
h e a r i n g r e q u e s t c o n c e r n i n g SAIF's a c c e p t a n c e d i d n o t c o n s t i t u t e a 
v a l i d d e n i a l o f t h e c l a i m under ORS 6 5 6 . 2 6 2 ( 8 ) . Inasmuch as SAIF had 
p r o p e r l y a c c e p t e d t h e c l a i m and t h e e m p l o y e r had n o t p r o p e r l y d e n i e d 
i t , we h e l d t h a t c l a i m a n t was e n t i t l e d t o c o m p e n s a t i o n . We r e l i e d 
upon D e r r y b e r r y v. Pokey, 91 Or App 533 ( 1 9 8 8 ) , and D a r r e l l E. 
B r e y m i e r , 40 Van N a t t a 1164 ( 1 9 8 8 ) . F i n a l l y , a s s u m i n g a r g u e n d o t h a t 
t h e c o m p e n s a b i l i t y i s s u e was p r o p e r l y b e f o r e u s , we. a g r e e d w i t h t h e 
R e f e r e e ' s f i n d i n g t h a t c l a i m a n t ' s i n j u r y was w o r k - r e l a t e d . 

The e m p l o y e r r a i s e s s e v e r a l o b j e c t i o n s t o o u r o r d e r . 
S p e c i f i c a l l y , t h e e m p l o y e r r e q u e s t s r e c o n s i d e r a t i o n o f o u r 
a p p l i c a t i o n o f t h e D e r r y b e r r y h o l d i n g and t h e i s s u e o f 
c o m p e n s a b i l i t y , : I n a d d i t i o n , t h e e m p l o y e r seeks p e r m i s s i o n t o 
s u p p l e m e n t t h e r e c o r d t o d e f e n d i t s e l f f r o m t h e a p p l i c a t i o n o f t h e 
D e r r y b e r r y h o l d i n g . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , we c o n c l u d e t h a t o u r p r i o r 
a d h e r e n c e t o t h e D e r r y b e r r y h o l d i n g was a p p r o p r i a t e . C o n s e q u e n t l y , 
f o r t h e r e a s o n s e x p r e s s e d i n o u r p r e v i o u s d e c i s i o n , we c o n t i n u e t o 
c o n c l u d e t h a t t h e e m p l o y e r ' s d e n i a l was i m p r o p e r and t h a t c l a i m a n t i s 
e n t i t l e d t o c o m p e n s a t i o n . We f u r t h e r r e i t e r a t e t h a t , had we 
a d d r e s s e d t h e c o m p e n s a b i l i t y i s s u e , we w o u l d a d o p t t h e R e f e r e e ' s 
r e a s o n i n g t h a t t h e i n j u r y was c o m p e n s a b l e . A c c o r d i n g l y , as 
s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r p r i o r o r d e r , 
e f f e c t i v e t h i s d a t e . 

F i n a l l y , because o u r r e v i e w i s based upon t h e r e c o r d 
s u b m i t t e d and s i n c e t h e e m p l o y e r seeks s u p p l e m e n t a t i o n o f t h a t 
r e c o r d , we c o n s i d e r t h e r e q u e s t as a m o t i o n t o remand t o t h e R e f e r e e 
f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . ORS 6 5 6 . 2 9 5 ( 5 ) . We may 
remand t o t h e R e f e r e e s h o u l d we. f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " 
i d . To m e r i t remand, i t must be e s t a b l i s h e d t h a t t h e e v i d e n c e 
r e l e v a n t t o t h e i s s u e s r a i s e d i n t h i s r e q u e s t was u n o b t a i n a b l e w i t h 
due d i l i g e n c e b e f o r e t h e h e a r i n g . See B e r n a r d L-. O s b o r n , 37 Van 
N a t t a 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem 80 Or App 152 ( 1 9 8 6 ) . 

H ere, t h e b a s i s f o r t h e e m p l o y e r ' s r e q u e s t c o u l d be 
ad v a n c e d by any p a r t y d i s a d v a n t a g e d by t h e a p p l i c a t i o n o f an 
a p p e l l a t e d e c i s i o n r e n d e r e d s u b s e q u e n t t o an a p p e a l e d R e f e r e e ' s 
o r d e r . Such g r o u n d s g e n e r a l l y do n o t w a r r a n t remand. See James L. 
Lance, 39 -Van N a t t a 1153 ( 1 9 8 7 ) , a f f ' d mem 92 Or App 591 ( 1 9 8 8 ) 
( C o u n s e l ' s a c t i o n a t h e a r i n g t a k e n i n r e l i a n c e upon t h e C o u r t o f 
A p p e a l s ' d e c i s i o n i n R u n f t v. SAIF, 78 Or App 356 ( 1 9 8 6 ) , d i d n o t 
c o n s t i t u t e g r o u n d s f o r remand when R u n f t d e c i s i o n was s u b s e q u e n t l y 
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r e v e r s e d by Supreme C o u r t , 303 Or 493 ( 1 9 8 7 ) ) ; R i c h a r d L. W h i t e , 41 
Van N a t t a 795, 904 ( 1 9 8 9 ) ( M o t i o n t o remand f o r t h e t a k i n g o f 
a d d i t i o n a l e v i d e n c e c o n c e r n i n g t e m p o r a r y d i s a b i l i t y i s s u e , p r o m p t e d 
by a s o - c a l l e d " d r a m a t i c change i n t h e l a w " i n F a z z o l a r i v. U n i t e d 
Beer ^ D i s t r i b u t o r s , 91 Or App 592, r e c o n 93 Or App 103, r e v den 307 Or 
236 ( 1 9 8 8 ) , w h i c h had i s s u e d a f t e r t h e a p p e a l o f t h e R e f e r e e ' s o r d e r , 
was d e n i e d ) , 

A f t e r c o n s i d e r i n g t h e e v i d e n c e c o n c e r n i n g t h e P e r r y b e r r y 
and c o m p e n s a b i l i t y i s s u e s , we do n o t c o n s i d e r t h e r e c o r d t o have been 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . 
F u r t h e r m o r e , we a r e n o t p e r s u a d e d t h a t t h e " e v i d e n c e " p e r t a i n i n g t o 
t h e s e i s s u e s , w h i c h t h e e m p l o y e r has y e t t o i d e n t i f y , was 
u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . A c c o r d i n g l y , t h e 
m o t i o n t o remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e i s d e n i e d , 

I T I S SO ORDERED, 

HANLON D0DGI0N, (Deceased), Claimant WCB TP-87027 
Gerald M i l l e r , Claimant's Attorney J u l y 27, 1989 
James E. G r i f f i n , A s s i s t a n t Attorney General Th i r d Party D i s t r i b u t i o n Order 

Reviewed by B o a r d Members F e r r i s and J o h n s o n . 

The SAIF C o r p o r a t i o n , as p a y i n g a g e n c y , has p e t i t i o n e d t h e 
Bo a r d f o r an o r d e r d e c l a r i n g t h e v a l i d i t y o f i t s l i e n i n t h e p r o c e e d s 
o f a t h i r d - p a r t y s e t t l e m e n t and d i s t r i b u t i n g t h o s e p r o c e e d s i n 
a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 3 ) . The deceased w o r k e r ' s b e n e f i c i a r y 
c o n t e n d s t h a t SAIF's l i e n i s i n v a l i d because M i c h i g a n ' s n o - f a u l t m o t o r 
v e h i c l e i n s u r a n c e l a w p r e c l u d e d t o r t r e c o v e r y f r o m t h e t h i r d p a r t i e s 
f o r t h e l o s s e s c o mpensated by SAIF. 

ISSUE 

Whether t h e f a c t t h a t t h e b e n e f i c i a r y ' s r i g h t o f t o r t 
r e c o v e r y was l i m i t e d by M i c h i g a n l a w t o c e r t a i n c a t e g o r i e s o f l o s s 
l i m i t s SAIF's r i g h t t o s h a r e i n t h e p r o c e e d s o f t h e b e n e f i c i a r y ' s 
s e t t l e m e n t w i t h t h e t h i r d p a r t i e s . 

FINDINGS OF FACT 

The d eceased w o r k e r was k i l l e d on June 6, 1984 when a t r u c k 
w h i c h he was d r i v i n g c o l l i d e d head-on w i t h a n o t h e r t r u c k i n t h e S t a t e 
o f M i c h i g a n . The w o r k e r was a l o n g h a u l t r u c k d r i v e r f o r A m e r i c a n 
Hardwoods, an Oregon e m p l o y e r c o v e r e d by SAIF. A t t h e t i m e o f t h e 
a c c i d e n t , he was en r o u t e f r o m T i m i s k m i n g S t a t i o n , Quebec t o 
P o r t l a n d , Oregon by way o f S e a t t l e , W a s h i n g t o n . The w o r k e r was a 
r e s i d e n t o f V a n c o u v e r , W a s h i n g t o n a t t h e t i m e o f t h e a c c i d e n t . The 
b e n e f i c i a r y s t i l l r e s i d e s t h e r e . The o t h e r t r u c k i n v o l v e d i n t h e 
a c c i d e n t was owned by Twin P o r t s G r o c e r y Company o f D u l u t h , 
M i n n e s o t a . The d r i v e r o f t h e t r u c k , G l e n K. Samberg, was a r e s i d e n t 
o f t h e S t a t e o f M i n n e s o t a . Samberg a l s o d i e d i n t h e a c c i d e n t . 

The b e n e f i c i a r y f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m i n 
c o n n e c t i o n w i t h h er husband's d e a t h w h i c h was a c c e p t e d by SAIF. SAIF 
had p a i d a t o t a l o f $31,568.93 i n c o m p e n s a t i o n a t t h e t i m e o f i t s 
p e t i t i o n . The p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e 
p a yments f o r c o m p e n s a t i o n i s $136,561.90. SAIF t h u s c l a i m s a t o t a l 
l i e n o f $168,130. 83 .. 
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I n March 1986, t h e b e n e f i c i a r y commenced a d i v e r s i t y a c t i o n 
a g a i n s t t h e e s t a t e o f Gl e n K. Samberg and Twin P o r t s G r o c e r y Company 
i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e W e s t e r n D i s t r i c t o f 
M i c h i g a n . I n December 1987, t h e b e n e f i c i a r y e n t e r e d i n t o a 
s e t t l e m e n t w i t h t h e d e f e n d a n t s whereby t h e b e n e f i c i a r y was p a i d a 
lump sum o f $165,318.38. The l a s t p a r a g r a p h o f t h e s e t t l e m e n t 
a g r e e m e n t p r o v i d e s , " I t i s f u r t h e r a g r e e d by t h e p a r t i e s t h a t a l l o f 
t h e c o n s i d e r a t i o n p a i d t o t h e t h e P l a i n t i f f , J u d i t h Ann D o d g i o n , as 
P e r s o n a l R e p r e s e n t a t i v e o f t h e t h e E s t a t e o f H a n l o n D o d g i o n , i s 
c o n s i d e r a t i o n f o r non-economic l o s s . The p a r t i e s a g r e e t h a t no 
p o r t i o n o f t h e s e t t l e m e n t i s c o n s i d e r a t i o n f o r economic l o s s . " A 
s h o r t t i m e p r i o r t o t h e d a t e o f t h e s e t t l e m e n t , c l a i m a n t ' s a t t o r n e y s 
i n f o r m e d SAIF t h a t t h e y c o n s i d e r e d i t s l i e n t o be i n v a l i d and t h a t i t 
w o u l d n o t be a l l o w e d t o s h a r e i n t h e s e t t l e m e n t p r o c e e d s . 

A t t h e t i m e o f t h e a c c i d e n t , t h e t h i r d s - p a r t y d e f e n d a n t s 
were i n s u r e d by a company w i t h t h e w r i t t e n c e r t i f i c a t i o n d e s c r i b e d i n 
s e c t i o n 500.3163 o f t h e M i c h i g a n C o m p i l e d Laws A n n o t a t e d on f i l e w i t h 
t h e M i c h i g a n D e p a r t m e n t o f L i c e n s i n g . 

CONCLUSIONS OF LAW 

The b e n e f i c i a r y c o n t e n d s t h a t t h e l i e n a s s e r t e d by SAIF i n 
t h e p r o c e e d s o f h e r s e t t l e m e n t w i t h t h e t h i r d p a r t i e s i s i n v a l i d 
because M i c h i g a n ' s n o - f a u l t m o t o r v e h i c l e i n s u r a n c e l a w p r e c l u d e d 
t o r t r e c o v e r y f r o m t h e t h i r d p a r t i e s ' f o r t h e l o s s e s c o m p e n s a t e d by 
SAIF. We d e a l t w i t h t h i s i s s u e a t l e n g t h i n a n o t h e r case a r i s i n g o u t 
o f t h e same m o t o r v e h i c l e a c c i d e n t w h i c h k i l l e d Mr. D o d g i o n . 
M a r v i n H. A l l e n , 41 Van N a t t a 1323 (1989). We c o n c l u d e d 
t h a t i n t h a t c a s e t h a t t h e f a c t t h a t t h e c l a i m a n t ' s r e c o v e r y was 
l i m i t e d by M i c h i g a n l a w t o c e r t a i n c a t e g o r i e s o f l o s s d i d n o t l i m i t 
SAIF's r i g h t t o s h a r e i n t h e p r o c e e d s o f t h e c l a i m a n t ' s s e t t l e m e n t 
w i t h t h e t h i r d p a r t i e s . The same r u l e a p p l i e s i n t h i s c a s e . SAIF's 
l i e n , t h e r e f o r e , a t t a c h e d t o and may be s a t i s f i e d o u t o f a l l o f t h e 
p r o c e e d s o f t h e b e n e f i c i a r y ' s t h i r d - p a r t y s e t t l e m e n t . 

We f u r t h e r c o n c l u d e t h a t a d i s t r i b u t i o n o f p r o c e e d s f r o m 
t h e s e t t l e m e n t i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) w o u l d be " j u s t and 
p r o p e r . " See ORS 6 5 6 . 5 9 3 ( 3 ) ; R o b e r t L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . A c c o r d i n g l y , c l a i m a n t i s d i r e c t e d t o d i s t r i b u t e t h e p r o c e e d s 
f r o m t h e t h i r d p a r t y s e t t l e m e n t i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

I T I S SO ORDERED. 

JAMES L. GUYTON, Claimant WCB 88-12582 
Francesconi & Associates, Claimant's Attorneys July 27, 1989 
Shelly Mclntyre (SAIF), Defense Attorney Order on Review 

Reviewed by Bo a r d Members C r i d e r and F e r r i s 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f 
F u l l e r ' s R e s t a u r a n t ( " F u l l e r ' s " ) , o f c l a i m a n t ' s c l a i m f o r i n j u r y 
t o h i s b a c k , n e c k , head, l e f t arm, s h o u l d e r , and r i g h t l e g ; ( 2 ) 
remanded t h e c l a i m f o r a c c e p t a n c e and payment o f b e n e f i t s t o SAIF 
as a p u r p o r t e d p r o c e s s i n g a g e n t f o r A l b e r t N e l s o n ( " N e l s o n " ) , an 
a l l e g e d n o n c o m p l y i n g e m p l o y e r ; and ( 3 ) d e c l i n e d t o award an 
a s s e s s e d a t t o r n e y f e e t o c l a i m a n t ' s c o u n s e l . On r e v i e w , c l a i m a n t 
a r g u e s t h a t he was an employee o f F u l l e r ' s a t t h e t i m e o f t h e 
i n j u r y . A l t e r n a t i v e l y , c l a i m a n t r e q u e s t s t h a t we remand i n o r d e r 
t o j o i n N e l s o n as a p a r t y . SAIF a r g u e s t h a t t h e R e f e r e e l a c k e d 
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j u r i s d i c t i o n t o o r d e r i t t o a c c e p t and p r o c e s s t h e c l a i m on b e h a l f 
o f N e l s o n . We d e c l i n e t o remand. On t h e m e r i t s , we a f f i r m i n 
p a r t and v a c a t e i n p a r t . 

ISSUES 

1 . Remand. 

2. J u r i s d i c t i o n . 

3. C o m p e n s a b i l i t y . 

4. A t t o r n e y f e e s . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

A l l e q u i p m e n t used t o p e r f o r m d e m o l i t i o n work was 
p r o v i d e d by N e l s o n . 

The c l a i m was s e t f o r h e a r i n g on O c t o b e r 13, 1988. On 
September 30, 1988, SAIF f i l e d a m o t i o n t o j o i n as p a r t i e s t o t h e 
p r o c e e d i n g N e l s o n , as a n o n c o m p l y i n g e m p l o y e r , and SAIF as 
p r o c e s s i n g a g e n t f o r N e l s o n . C l a i m a n t opposed t h e m o t i o n . The 
m o t i o n was d e n i e d by t h e a s s i s t a n t p r e s i d i n g r e f e r e e by o r d e r 
d a t e d O c t o b e r 12, 1988. SAIF a g a i n p r e s e n t e d i t s m o t i o n a t 
h e a r i n g on O c t o b e r 13, 1988. The h e a r i n g s R e f e r e e a l s o d e n i e d t h e 
m o t i o n . 

CONCLUSIONS OF LAW AND OPINION 

Remand 

We may remand t o t h e R e f e r e e i f we f i n d t h a t t h e case 
has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . C l a i m a n t r e q u e s t s t h a t we remand i n 
o r d e r t o have N e l s o n j o i n e d as a p a r t y a t t h e h e a r i n g . We 
c o n c l u d e , h o w e v e r , t h a t c l a i m a n t ' s r e q u e s t f o r j o i n d e r i s 
i n a p p r o p r i a t e on b o t h p r o c e d u r a l and s u b s t a n t i v e g r o u n d s . 

P r o c e d u r a l l y , we f i n d t h a t c l a i m a n t c a n n o t , on r e v i e w , 
r a i s e t h e i s s u e o f j o i n d e r . P r i o r t o h e a r i n g , SAIF moved t o have 
N e l s o n j o i n e d as a p a r t y . C l a i m a n t opposed j o i n d e r . R e l y i n g i n 
p a r t upon c l a i m a n t ' s o b j e c t i o n t o j o i n d e r , t h e a s s i s t a n t p r e s i d i n g 
r e f e r e e d e n i e d t h e m o t i o n . SAIF does n o t now c o n t e s t t h e d e n i a l 
o f i t s j o i n d e r m o t i o n . I n s t e a d , c l a i m a n t a t t e m p t s t o o b t a i n 
remand f o r p u r p o s e s o f j o i n d e r . We c o n c l u d e t h a t , due t o h i s 
o b j e c t i o n t o j o i n d e r a t h e a r i n g , c l a i m a n t i s e s t o p p e d f r o m 
a s s e r t i n g e n t i t l e m e n t t o j o i n d e r on r e v i e w . Beck v. S o u t h e r n 
Oregon H e a l t h S e r v i c e s , I n c . , 255 Or 590, 593 ( 1 9 7 0 1 ; B u r g e s s v . 
C h a r l e s A. Wing Agency, 139 Or 614, 624 ( 1 9 3 2 ) . 

M o r e o v e r , s u b s t a n t i v e l y t h e r e c o r d i s i n s u f f i c i e n t t o 
s u p p o r t c l a i m a n t ' s r e q u e s t f o r j o i n d e r . I n t h i s r e g a r d , t h e 
a p p l i c a b l e a d m i n i s t r a t i v e r u l e p r o v i d e s as f o l l o w s : 

" O t h e r i n s u r e r s o r e m p l o y e r s s h a l l be 
j o i n e d as p a r t i e s i n t h e p e n d i n g c ase i f 
t h e r e f e r e e f i n d s on m o t i o n o f an i n s u r e r 
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o r s e l f - i n s u r e d e m p l o y e r t h a t j o i n d e r i s 
n e c e s s a r y t o d e t e r m i n e an i s s u e o f 
r e s p o n s i b i l i t y , and i f t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r r e q u e s t i n g j o i n d e r 
has a c t e d , i m m e d i a t e l y a f t e r i t f i r s t knew 
or s h o u l d have known t h e r e was a q u e s t i o n 
o f r e s p o n s i b i l i t y , t o i n v o l v e t h e o t h e r 
i n s u r e r ( s ) or e m p l o y e r ( s ) i n a c c o r d a n c e 
w i t h OAR C h a p t e r 436, D i v i s i o n 60." Former 
OAR 438-06-065 ( 2) . 

As e a r l y as J u l y 20,.1988, SAIF had a r e p o r t f r o m i t s 
i n v e s t i g a t o r w h i c h p r o v i d e d n o t i c e . t h a t N e l s o n was p o t e n t i a l l y 
r e s p o n s i b l e f o r t h e c l a i m . And y e t , t h e r e i s n o t h i n g i n t h e 
r e c o r d t o i n d i c a t e t h a t SAIF s h a r e d r e c o r d s w i t h N e l s o n as 
r e q u i r e d by OAR 4 3 6 - 6 0 - 1 8 0 ( 5 ) . Thus, N e l s o n p r e s u m a b l y had no 
o p p o r t u n i t y t o p r o m p t l y a c c e p t o r deny t h e c l a i m . M o r e o v e r , we 
a r e u n a b l e t o f i n d t h a t SAIF a c t e d t o i n v o l v e N e l s o n " i m m e d i a t e l y 
a f t e r i t f i r s t knew or s h o u l d have' known t h e r e was a q u e s t i o n o f 
r e s p o n s i b i l i t y ***," C o n s e q u e n t l y , even i f we were t o p e r m i t 
c l a i m a n t t o , i n e f f e c t , s t e p i n t o t h e shoes o f SAIF on r e v i e w and 
r e a s s e r t SAIF's p r i o r r e q u e s t t o j o i n N e l s o n , we. w o u l d 
n e v e r t h e l e s s c o n c l u d e t h a t t h e r e c o r d d i d n o t s u b s t a n t i v e l y 
s u p p o r t j o i n d e r . 

Our d e c i s i o n on t h i s i s s u e s h o u l d n o t be i n t e r p r e t e d as 
d i s a p p r o v a l o f j o i n d e r o r c o n s o l i d a t i o n where t h e r e i s a d i s p u t e 
a b o u t who i s an i n j u r e d w o r k e r ' s e m p l o y e r . To t h e c o n t r a r y , 
j o i n d e r i s t h e p r e f e r a b l e a p p r o a c h t o t h i s t y p e o f c a s e . R a t h e r , 
o u r d e c i s i o n t o deny remand f o r p u r p o s e s o f j o i n d e r i s a 
r e f l e c t i o n o f ..the p e c u l i a r p o s t u r e o f t h i s m a t t e r as i t a p p e a r s . 
b e f o r e us on r e v i e w . , 

J u r i s d i c t i o n 

N e l s o n was n o t a p a r t y a t h e a r i n g . I n a d d i t i o n , 
a l t h o u g h SAIF as i n s u r e r f o r . F u l l e r ' s was a p a r t y a t h e a r i n g , SAIF 
as p r o c e s s i n g a g e n t f o r a n o n c o m p l y i n g e m p l o y e r under ORS 656.054 
was n o t a p a r t y a t h e a r i n g . A c c o r d i n g l y , w e - c o n c l u d e t h a t t h e 
R e f e r e e l a c k e d p e r s o n a l j u r i s d i c t i o n o v e r e i t h e r N e l s o n o r SAIF as 
p u r p o r t e d p r o c e s s i n g a g e n t f o r Nelson.-

Even had t h e R e f e r e e j u r i s d i c t i o n o f t h e p a r t i e s , t h e 
s o l e s t a t u t o r y a u t h o r i t y f o r r e f e r r i n g a c l a i m a g a i n s t a 
n o n c o m p l y i n g e m p l o y e r i s ORS 656.054. T h a t s t a t u t e r e q u i r e s t h e 
D i r e c t o r o f t h e D e p a r t m e n t o f . I n s u r a n c e and F i n a n c e t o r e f e r s u c h 
a c l a i m t o SAIF. T h e r e i s no s t a t u t o r y a u t h o r i t y f o r a r e f e r e e t o 
r e f e r such a c l a i m t o SAIF f o r p r o c e s s i n g . For t h a t r e a s o n a l s o , 
t h e R e f e r e e ' s o r d e r i s e r r o n e o u s . 

C o n s e q u e n t l y , t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
d i r e c t e d SAIF t o . a c c e p t and p r o c e s s t h e c l a i m - o n b e h a l f o f N e l s o n 
s h a l l be v a c a t e d . 

C o m p e n s a b i 1 i t y 

I t r e m a i n s f o r us t o d e t e r m i n e w h e t h e r t h e R e f e r e e 
c o r r e c t l y c o n c l u d e d t h a t c l a i m a n t was an employee o f N e l s o n , 
r a t h e r t h a n an employee o f F u l l e r ' s . - T h i s i s s u e depends, i n t u r n , 
upon w h e t h e r N e l s o n was . h i m s e l f an employee o f F u l l e r ' s and was, 
t h e r e f o r e , c l a i m a n t ' s s u p e r v i s o r ; o r w h e t h e r , i n s t e a d , N e l s o n was 

-1279-



an i n d e p e n d e n t c o n t r a c t o r . The R e f e r e e c o n c l u d e d t h a t N e l s o n was 
an i n d e p e n d e n t c o n t r a c t o r and t h a t c l a i m a n t was h i s e m p l o y e e . We 
a g r e e . 

As r e c e n t l y s t a t e d by t h e C o u r t o f A p p e a l s : 

"The t e s t f o r d e t e r m i n i n g who i s a s u b j e c t 
w o r k e r w i t h i n t h e meaning o f t h e W o r k e r s ' 
C o m p e n s a t i o n A c t i s t h e e m p l o y e r ' s r i g h t t o 
c o n t r o l t h e p e r f o r m a n c e o f t h e s e r v i c e s . 
ORS 6 5 6 . 0 5 0 ( 1 4 ) and ( 2 7 ) . The t e s t 
r e q u i r e s an a p p l i c a t i o n o f t h e t r a d i t i o n a l 
' r i g h t t o c o n t r o l ' a n a l y s i s and a 
c o n s i d e r a t i o n o f t h e ' n a t u r e o f t h e w o r k . ' 
Woody v. W a i b e l , 276 Or 189, 196, 554 P2d 
492 ( 1 9 7 6 ) . " C a s t l e Homes, I n c . v. W h a i t e , 
95 Or App 269, 271 ( 1 9 8 9 ) . 

The f a c t o r s t o be c o n s i d e r e d u n d e r t h e t r a d i t i o n a l t e s t 
o f t h e r i g h t t o c o n t r o l i n c l u d e : ( 1 ) d i r e c t e v i d e n c e o f t h e r i g h t 
t o , o r t h e e x e r c i s e o f , c o n t r o l ; ( 2 ) t h e method o f payment; ( 3 ) 
t h e f u r n i s h i n g o f e q u i p m e n t ; and ( 4 ) t h e r i g h t t o f i r e a t w i l l 
w i t h o u t l i a b i l i t y . I_d. a t 272. 

We f i r s t n o t e t h a t any e v i d e n c e o f a c t u a l c o n t r o l 
s u p p o r t s an employers-employee r e l a t i o n s h i p . However, absence o f 
any e v i d e n c e o f t h e a c t u a l e x e r c i s e o f c o n t r o l does n o t r e q u i r e an 
i n d e p e n d e n t c o n t r a c t o r f i n d i n g . T h i s r e s u l t s f r o m t h e f a c t t h a t 
i t i s t h e r i g h t t o c o n t r o l s e r v i c e s t h a t i s d e t e r m i n a t i v e , n o t 
a c t u a l e x e r c i s e o f c o n t r o l . Bowser v. S t a t e I n d . Acc. Comm., 182 
Or 42, 49-56 ( 1 9 4 7 ) . As a p p l i e d t o t h i s c a s e , F u l l e r m i g h t n o t 
e x e r c i s e any a c t u a l c o n t r o l o v e r N e l s o n and h i s c r e w , b u t he may, 
n e v e r t h e l e s s , r e t a i n t h e r i g h t t o c o n t r o l t h e i r s e r v i c e s . 

T u r n i n g t o t h e r e c o r d , we do n o t f i n d any d i r e c t 
e v i d e n c e o f e i t h e r t h e r i g h t t o , o r t h e a c t u a l e x e r c i s e o f , 
c o n t r o l . A l t h o u g h F u l l e r t o l d N e l s o n w h i c h p a r t s o f t h e b u i l d i n g 
t o work on and what needed t o be done, t h e r e a f t e r N e l s o n and h i s 
crew were l e f t t o p e r f o r m t h e work as t h e y saw f i t . The o n l y 
e v i d e n c e t h a t F u l l e r r e t a i n e d any r i g h t t o c o n t r o l t h e p e r f o r m a n c e 
o f t h e work was t h e f a c t t h a t he o c c a s i o n a l l y c h e c k e d on t h e 
p r o g r e s s o f t h e w o r k . However, t h e e v i d e n c e o t h e r w i s e e s t a b l i s h e s 
t h a t N e l s o n was l e f t t o h i s i n d e p e n d e n t j u d g m e n t on how b e s t t o 
p e r f o r m t h e w o r k . T h e r e f o r e , we f i n d no d i r e c t e v i d e n c e t h a t 
F u l l e r r e t a i n e d t h e r i g h t t o c o n t r o l t h e s e r v i c e s o f N e l s o n and 
h i s c r e w . Nor i s t h e r e e v i d e n c e t h a t F u l l e r a c t u a l l y e x e r c i s e d 
any c o n t r o l o v e r t h e i r s e r v i c e s . 

We t u r n n e x t t o an e x a m i n a t i o n o f t h e p a r t i e s ' r i g h t s t o 
t e r m i n a t e t h e r e l a t i o n s h i p . I f F u l l e r c o u l d f i r e N e l s o n w i t h o u t 
l i a b i l i t y s h o u l d N e l s o n . n o t p e r f o r m any p a r t o f t h e j o b t o 
F u l l e r ' s s a t i s f a c t i o n , t h e n N e l s o n ' s supposed i n d e p e n d e n c e w o u l d 
be i l l u s o r y . T h i s w o u l d be t r u e r e g a r d l e s s o f t h e f a c t t h a t 
F u l l e r d i d n o t e x e r c i s e any a c t u a l c o n t r o l o v e r N e l s o n and h i s 
c r e w . Bowser, s u p r a , 182 Or a t 56. I n t h i s r e g a r d , t h e p a r t i e s 
d i d n o t have a w r i t t e n c o n t r a c t . C o n s e q u e n t l y , i t i s d i f f i c u l t t o 
d e t e r m i n e w h e t h e r F u l l e r had t h e r i g h t t o f i r e N e l s o n and h i s c r e w 
a t w i l l w i t h o u t i n c u r r i n g l i a b i l i t y . However, t h e f a c t t h a t 
F u l l e r had c o n t r a c t e d w i t h N e l s o n t o p e r f o r m a s i n g l e , s p e c i f i c 
t a s k , i . e . , d e m o l i t i o n work on F u l l e r ' s new b u i l d i n g , and t h a t 
N e l s o n and h i s c r e w had commenced such w o r k , s u g g e s t s t h a t F u l l e r 
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was n o t f r e e t o t e r m i n a t e t h e agreement a t any t i m e w i t h o u t 
l i a b i l i t y . 

The e v i d e n c e r e g a r d i n g t h e method o f payment i s somewhat 
c o n f l i c t i n g . The agreement between F u l l e r and N e l s o n p r o v i d e d 
t h a t F u l l e r w o u l d pay an amount based upon an h o u r l y wage f o r each 
i n d i v i d u a l m u l t i p l i e d by t h e number o f h o u r s w o r k e d . I n g e n e r a l , 
payment o f an h o u r l y , wage s u g g e s t s an employers-employee 
r e l a t i o n s h i p . Bowser v. S t a t e I n d . Acc. Comm., 182 Or 42, 60 
( 1 9 4 7 ) . However, t h e e v i d e n c e e s t a b l i s h e s t h a t t h e h o u r l y wage 
f i g u r e s were used by F u l l e r and N e l s o n t o s i m p l y a r r i v e a t an 
a p p r o x i m a t e c o n t r a c t , p r i c e . I n t h i s r e g a r d , c l a i m a n t was n o t 
h i r e d a t a p a r t i c u l a r h o u r l y wage. I n s t e a d , N e l s o n was f r e e t o 
pay t o c l a i m a n t w h a t e v e r amount he wanted t o p a y . And, i n f a c t , 
c l a i m a n t d i d n o t know what he w o u l d be p a i d by N e l s o n u n t i l 
a c t u a l l y r e c e i v i n g p ayment. ( T r . 1 7 ) . We c o n c l u d e t h a t , u n d e r 
t h e s e f a c t s , t h e method o f payment s u p p o r t s an i n d e p e n d e n t 
c o n t r a c t o r r e l a t i o n s h i p . 

W i t h r e g a r d t o t h e f u r n i s h i n g o f e q u i p m e n t , N e l s o n was 
t o p r o v i d e a l l o f h i s own e q u i p m e n t . T h i s i s a l s o e v i d e n c e o f an 
i n d e p e n d e n t c o n t r a c t o r r e l a t i o n s h i p . 

I n sum, t h e r e l e v a n t f a c t o r s r e g a r d i n g t h e t r a d i t i o n a l 
r i g h t - t o - c o n t r o l t e s t s u p p o r t an i n d e p e n d e n t c o n t r a c t o r 
r e l a t i o n s h i p . 

We t u r n n e x t t o an e x a m i n a t i o n o f t h e n a t u r e - o f - t h e ^ - w o r k 
t e s t . See Woody v. . W a i b e l , s u p r a , 276 Or a t 196-98.: I n t h i s 
r e g a r d , d e m o l i t i o n o f t h e p r o p o s e d r e s t a u r a n t b u i l d i n g was c l e a r l y 
n o t a c o n t i n u i n g , i n t e g r a l p a r t o f F u l l e r ' s b u s i n e s s . I n s t e a d , 
t h e d e m o l i t i o n work was an i s o l a t e d e v e n t n o t t o be a n t i c i p a t e d i n 
F u l l e r ' s o r d i n a r y b u s i n e s s o p e r a t i o n . M o r e o v e r , F u l l e r and N e l s o n 
had no o n g o i n g b u s i n e s s r e l a t i o n s h i p . F u l l e r i s a r e s t r a u n t e u r ; 
N e l s o n d e a l s i n s c r a p m e t a l . On.these f a c t s , we c o n c l u d e t h a t t h e 
r e l a t i v e n a t u r e o f t h e work was such as t o r e i n f o r c e a f i n d i n g 
t h a t N e l s o n was an i n d e p e n d e n t c o n t r a c t o r . 

D e s p i t e " t h i s c o n c l u s i o n , F u l l e r m i g h t s t i l l be 
r e s p o n s i b l e f o r p r o v i d i n g w o r k e r s ' c o m p e n s a t i o n c o v e r a g e f o r 
N e l s o n and h i s crew p u r s u a n t t o ORS 6 5 6 . 0 2 9 ( 1 ) . T h a t s t a t u t e 
p r o v i d e s : 

" I f a p e r s o n awards a c o n t r a c t i n v o l v i n g 
t h e p e r f o r m a n c e o f l a b o r where such l a b o r 
i s a n o r m a l and c u s t o m a r y p a r t o r p r o c e s s 
o f t h e p e r s o n ' s t r a d e o r b u s i n e s s , t h e 
p e r s o n a w a r d i n g t h e c o n t r a c t i s r e s p o n s i b l e 
f o r p r o v i d i n g w o r k e r s ' c o m p e n s a t i o n 
i n s u r a n c e c o v e r a g e f o r a l l i n d i v i d u a l s , 
o t h e r t h a n t h o s e exempt und e r ORS 656.027, 
who p e r f o r m l a b o r , u n d e r t h e c o n t r a c t ***." 

ORS 656 . 0 2 9 ' a p p l i e s o n l y t o p e r s o n s a w a r d i n g c o n t r a c t s 
f o r p e r f o r m a n c e o f l a b o r where such l a b o r i s a " n o r m a l and 
c u s t o m a r y p a r t o r p r o c e s s o f t h e p e r s o n ' s t r a d e or b u s i n e s s . " 
F u l l e r ' s t r a d e o r b u s i n e s s i s t h a t o f r u n n i n g a r e s t a u r a n t , n o t 
t h a t o f d e m o l i s h i n g o r r e n o v a t i n g b u i l d i n g s . F u l l e r ' s i m m e d i a t e 
p l a n was t o l e a s e t h e b u i l d i n g and t o h o l d i t as an i n v e s t m e n t . 
A l t h o u g h he c o n t e m p l a t e d m o v i n g h i s r e s t a u r a n t i n t o t h e b u i l d i n g 
some y e a r s hence, t h a t i n c i d e n t a l r e l a t i o n s h i p i s n o t s u f f i c i e n t 
t o q u a l i f y i t as p a r t and p a r c e l o f t h e " n o r m a l and c u s t o m a r y " 
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b u s i n e s s o f r u n n i n g a r e s t a u r a n t . T h e r e f o r e , we c o n c l u d e t h a t 
F u l l e r was n o t r e s p o n s i b l e p u r s u a n t t o ORS 656.029 f o r p r o v i d i n g 
w o r k e r s ' c o m p e n s a t i o n c o v e r a g e f o r c l a i m a n t . 

A t t o r n e y Fees 

C l a i m a n t a l l e g e s e n t i t l e m e n t t o a c a r r i e r - p a i d a t t o r n e y 
f e e p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) f o r h i s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g . T h a t p r o v i s i o n e n t i t l e s a c l a i m a n t t o a c a r r i e r - p a i d f e e 
where t h e c l a i m a n t f i n a l l y p r e v a i l s on a r e j e c t e d c l a i m . C l a i m a n t 
a r g u e s t h a t t h e R e f e r e e ' s o r d e r " i n e s s e n c e " s e t a s i d e a "de 
f a c t o " d e n i a l on N e l s o n ' s p a r t . However, p u r s u a n t t o o u r 
d e c i s i o n , t h a t p o r t i o n o f t h e o r d e r upon w h i c h c l a i m a n t r e l i e s has 
been v a c a t e d . C o n s e q u e n t l y , even i f we were t o a c c e p t c l a i m a n t ' s 
c h a r a c t e r i z a t i o n o f t h e R e f e r e e ' s o r d e r , c l a i m a n t has n o t f i n a l l y 
p r e v a i l e d on a r e j e c t e d c l a i m . The r e q u e s t f o r a t t o r n e y f e e s i s 
d e n i e d . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 22, 1988, i s v a c a t e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t 
f o u n d N e l s o n t o be a n o n c o m p l y i n g e m p l o y e r a n d ' t h a t remanded t h e 
c l a i m t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g on b e h a l f o f N e l s o n 
i s v a c a t e d . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

ELSIE L. HOBKIRK, Claimant WCB 87-04327 
Roberts, et a l . , Attorneys J u l y 27, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by B o a r d Members Johnson and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
W a s l e y ' s o r d e r t h a t : ( 1 ) a p p r o v e d t h e SAIF C o r p o r a t i o n ' s o f f s e t o f 
o v e r p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y a g a i n s t her award o f 
p e r m a n e n t t o t a l d i s a b i l i t y ; and ( 2 ) r e f u s e d t o a s s e s s a p e n a l t y and 
a s s o c i a t e d a t t o r n e y f e e f o r t h e o f f s e t . I n i t s r e s p o n d e n t ' s b r i e f , 
SAIF a r g u e s t h a t t h e R e f e r e e e r r e d i n : ( 1 ) f a i l i n g e x p r e s s l y t o 
a p p r o v e i t s o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y a g a i n s t 
c l a i m a n t ' s award o f p e r m a n e n t t o t a l d i s a b i l i t y ; and ( 2 ) a s s e s s i n g a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e o f f s e t . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 

ISSUES 

1. Whether SAIF's o f f s e t o f o v e r p a i d p e r m a n e n t p a r t i a l 
d i s a b i l i t y a g a i n s t c l a i m a n t ' s award o f p e r m a n e n t t o t a l d i s a b i l i t y 
was p r o c e d u r a l l y and s u b s t a n t i v e l y p r o p e r . 

2. Whether SAIF had a r e a s o n a b l e b a s i s f o r c o n c l u d i n g 
t h a t i t s o f f s e t o f o v e r p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y was 
p r o p e r . 

3. Whether SAIF's o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l 
d i s a b i l i t y a g a i n s t c l a i m a n t ' s award o f p e r m a n e n t t o t a l d i s a b i l i t y 
was p r o c e d u r a l l y and s u b s t a n t i v e l y p r o p e r . 

4. Whether SAIF had a r e a s o n a b l e b a s i s f o r c o n c l u d i n g 
t h a t i t s o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y was p r o p e r . 
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FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h e r l e f t l e g and h i p i n 
1978. The c l a i m was c l q s e d by D e t e r m i n a t i o n O r d e r i n J a n u a r y 1980 
w i t h a 25 p e r c e n t s c h e d u l e d a w ard. The c l a i m was s u b s e q u e n t l y 
r e o p e n e d and c l a i m a n t u n d e r w e n t s u r g e r y on h e r l e f t h i p . The c l a i m 
was c l o s e d a g a i n by D e t e r m i n a t i o n O r d e r d a t e d September 18, 1985. 
The D e t e r m i n a t i o n O r d e r g r a n t e d c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y 
c o m p e n s a t i o n t h r o u g h A u g u s t 26, 1985 and an award o f 60 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . The m o n e t a r y v a l u e o f 
t h e p e r m a n e n t d i s a b i l i t y award was $16,320. The D e t e r m i n a t i o n 
O r d e r a l s o g r a n t e d SAIF a u t h o r i z a t i o n f o r " [ d ] e d u c t i o n o f o v e r p a i d 
t e m p o r a r y d i s a b i l i t y , i f any, f r o m u n p a i d p e r m a n e n t d i s a b i l i t y . " 
Under t h e m e d i c a l l y s t a t i o n a r y d a t e s e t by t h e D e t e r m i n a t i o n O r d e r , 
SAIF had an o v e r p a y m e n t o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i n t h e 
amount o f $345.87. SAIF began p a y i n g p e rmanent p a r t i a l d i s a b i l i t y 
i n s t a l l m e n t s p u r s u a n t t o ORS 6 5 6 . 2 1 6 ( 1 ) . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e D e t e r m i n a t i o n O r d e r 
w h i c h came b e f o r e R e f e r e e N e a l . I n an O p i n i o n and O r d e r d a t e d 
J a n u a r y 23, 1987, R e f e r e e N e a l c o n c l u d e d t h a t c l a i m a n t had become 
m e d i c a l l y s t a t i o n a r y on November 12, 1984 and t e r m i n a t e d c l a i m a n t ' s 
e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n as o f t h a t 
d a t e . R e f e r e e N e a l a l s o a w a r d e d . c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y e f f e c t i v e November 13, 1985. I n an o r d e r d a t e d 
J a n u a r y 27, 1987, R e f e r e e N e a l amended t h e e f f e c t i v e d a t e o f 
c l a i m a n t ' s p e r m a n e n t t o t a l : d i s a b i 1 i t y award t o November 12, 1984 t o 
c o i n c i d e w i t h her c o n c l u s i o n r e g a r d i n g c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e . 

R e f e r e e N e a l ' s a d j u s t m e n t o f c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e i n c r e a s e d SAIF's t e m p o r a r y d i s a b i l i t y o v e r p a y m e n t 
f r o m $345.87 t o $4,954.47. The R e f e r e e ' s award o f p e r m a n e n t t o t a l 
d i s a b i l i t y r e s u l t e d i n a p e rmanent p a r t i a l d i s a b i l i t y o v e r p a y m e n t 
o f $8,160.88. The t o t a l o v e r p a y m e n t , t h e r e f o r e , was $13,115.35. 
SAIF d i d n o t r e q u e s t a u t h o r i z a t i o n f r o m R e f e r e e N e a l t o o f f s e t t h i s 
o v e r p a y m e n t a g a i n s t c l a i m a n t ' s p e rmanent t o t a l d i s a b i l i t y award and 
n e i t h e r o f R e f e r e e N e a l ' s o r d e r s add'ressed t h e i s s u e . 

SAIF r e q u e s t e d B o a r d r e v i e w of- R e f e r e e N e a l ' s amended 
o r d e r , r a i s i n g e x t e n t o f d i s a b i l i t y and o f f s e t as i s s u e s . P e n d i n g 
B o a r d r e v i e w , SAIF o f f s e t $11,000 o f i t s t o t a l o v e r p a y m e n t a g a i n s t 
c l a i m a n t ' s r e t r o a c t i v e award o f p e rmanent t o t a l d i s a b i l i t y and 
began d e d u c t i n g t h e b a l a n c e o f t h e o v e r p a y m e n t f r o m c l a i m a n t ' s 
m o n t h l y p e rmanent t o t a l d i s a b i l i t y payments a t t h e r a t e o f 25 
p e r c e n t o f each payment. C l a i m a n t r e q u e s t e d a h e a r i n g and s o u g h t 
p e n a l t i e s and a t t o r n e y f e e s i n c o n n e c t i o n w i t h SAIF's o f f s e t s . I n 
an o r d e r d a t e d O c t o b e r 2 1 , 1987, R e f e r e e Wasley c o n c l u d e d t h a t 
SAIF's o f f s e t s were i m p r o p e r and o r d e r e d SAIF t o pay a 25 p e r c e n t 
p e n a l t y on t h e c o m p e n s a t i o n w i t h h e l d and an a t t o r n e y f e e o f $750. 

On November 10, 1987, t h e Board i s s u e d i t s o r i g i n a l O r d e r 
on Review o f R e f e r e e N e a l ' s o r d e r . E l s i e L. H o b k i r k , 39 Van N a t t a 
1131 ( 1 9 8 7 ) . The Board a f f i r m e d t h e R e f e r e e ' s award o f p e r m a n e n t 
t o t a l d i s a b i l i t y , b u t h e l d t h a t SAIF was e n t i t l e d t o o f f s e t i t s 
p e r m a n e n t p a r t i a l d i s a b i l i t y o v e r p a y m e n t a g a i n s t t h e p e r m a n e n t 
t o t a l d i s a b i l i t y , a w a r d . A f t e r r e c e i v i n g t h e B o a r d ' s o r d e r , SAIF 
r e q u e s t e d t h a t R e f e r e e Wasley r e c o n s i d e r h i s o r d e r i n t h e 
e n f o r c e m e n t a c t i o n . R e f e r e e Wasley a b a t e d h i s o r d e r on 
November 19, 1987. On F e b r u a r y 22, 1988, R e f e r e e Wasley i s s u e d an 
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amended o r d e r w h i c h r e c o g n i z e d t h e o f f s e t a u t h o r i z e d by t h e B o a r d 
b u t o t h e r w i s e o r d e r e d SAIF t o "comply i n a l l r e s p e c t s " w i t h R e f e r e e 
N e a l ' s amended o r d e r . R e f e r e e Wasley t h e n a s s e s s e d a 25 p e r c e n t 
p e n a l t y on " t h e sums p r e s e n t l y due" under R e f e r e e N e a l ' s o r d e r and 
an a t t o r n e y f e e o f $750. C l a i m a n t r e q u e s t e d B o a r d r e v i e w . SAIF 
d i d n o t f o r m a l l y c r o s s - r e q u e s t r e v i e w , b u t r a i s e d t h e i s s u e o f t h e 
p r o p r i e t y o f i t s o f f s e t o f o v e r p a i d t e m p o r a r y d i s a b i l i t y i n i t s 
r e s p o n d e n t ' s b r i e f . 

I n t h e m e a n t i m e , t h e Board a b a t e d i t s o r i g i n a l O r d e r on 
Review o f R e f e r e e N e a l ' s o r d e r . I n an O r d e r on R e c o n s i d e r a t i o n 
d a t e d J u l y 5, 1988, t h e Boar d d e t e r m i n e d t h a t i t had e r r e d i n 
a u t h o r i z i n g t h e o f f s e t r e q u e s t e d by SAIF. E l s i e L. H o b k i r k , 40 Van 
N a t t a 778 ( 1 9 8 8 ) , m o d i f i e d on o t h e r g r o u n d s , 40 Van N a t t a 1947 
( 1 9 8 8 ) . The B o a r d c o n c l u d e d t h a t SAIF had w a i v e d i t s r i g h t t o 
r e q u e s t a u t h o r i z a t i o n f o r an o f f s e t f r o m t h e H e a r i n g s D i v i s i o n o r 
t h e Board because i t had f a i l e d t o r a i s e t h e i s s u e a t t h e h e a r i n g 
l e v e l . The B o a r d commented, however, t h a t i t was n o t d e c i d i n g t h e 
i s s u e s o f t h e p r o p r i e t y o r r e a s o n a b l e n e s s o f SAIF's u n i l a t e r a l 
a c t i o n s as t h o s e i s s u e s were b e f o r e t h e H e a r i n g s D i v i s i o n i n 
a n o t h e r case ( i . e . t h e p r e s e n t c a s e ) . 

FINDINGS OF ULTIMATE FACT. 

1 . SAIF had no a u t h o r i z a t i o n t o o f f s e t i t s p e r m a n e n t 
p a r t i a l d i s a b i l i t y o v e r p a y m e n t a g a i n s t c l a i m a n t ' s award o f 
pe r m a n e n t t o t a l d i s a b i l i t y . 

2. SAIF had no r e a s o n a b l e b a s i s f o r c o n c l u d i n g t h a t i t s 
o f f s e t o f o v e r p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y was p r o p e r . 

3. SAIF d i d n o t have a u t h o r i z a t i o n t o o f f s e t i t s 
t e m p o r a r y t o t a l d i s a b i l i t y o v e r p a y m e n t a g a i n s t c l a i m a n t ' s award o f 
pe r m a n e n t t o t a l d i s a b i l i t y . 

4. SAIF d i d n o t have a r e a s o n a b l e b a s i s f o r c o n c l u d i n g 
t h a t i t s o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y was p r o p e r . 

CONCLUSIONS OF LAW 

The P r o p r i e t y o f SAIF's O f f s e t o f O v e r p a i d Permanent 
P a r t i a l D i s a b i l i t y 

R e f e r e e Wasley c o n c l u d e d t h a t SAIF had p r o p e r l y o f f s e t 
i t s p e r m a n e n t p a r t i a l d i s a b i l i t y o v e r p a y m e n t a g a i n s t c l a i m a n t ' s 
award o f p e r m a n e n t t o t a l d i s a b i l i t y based upon t h e B o a r d ' s 
r e t r o a c t i v e a u t h o r i z a t i o n o f t h e o f f s e t i n i t s o r i g i n a l o r d e r on 
r e v i e w o f R e f e r e e N e a l ' s o r d e r . As n o t e d a b ove, however, t h e B o a r d 
s u b s e q u e n t l y r e c o n s i d e r e d i t s o r d e r and c o n c l u d e d t h a t SAIF had 
w a i v e d i t s r i g h t t o r e q u e s t a u t h o r i z a t i o n f o r i t s o f f s e t . T h a t 
b a s i s f o r t h e R e f e r e e ' s o r d e r , t h e r e f o r e , i s no l o n g e r v i a b l e . 

As an a l t e r n a t i v e t o t h e R e f e r e e ' s r e a s o n i n g , SAIF 
c o n t e n d s t h a t i t s o f f s e t was a u t h o r i z e d "as a m a t t e r o f l a w " u n d e r 
t h e r u l e o f P a c i f i c M o t o r T r u c k i n g Co. v. Yeager, 64 Or App 28 
( 1 9 8 3 ) . I n t h a t c a s e , t h e c o u r t r u l e d t h a t a c l a i m a n t who i s 
r e c e i v i n g payments f o r permanent t o t a l d i s a b i l i t y i s n o t e n t i t l e d 
t o s e p a r a t e a d d i t i o n a l payments f o r permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t c o n t e n d s t h a t Yeager r e l a t e s o n l y t o SAIF's s u b s t a n t i v e 
e n t i t l e m e n t t o an o f f s e t and t h a t r e g a r d l e s s o f s u c h e n t i t l e m e n t , 
SAIF's f a i l u r e t o o b t a i n e x p r e s s a u t h o r i z a t i o n f o r i t s o f f s e t 
r e n d e r s t h e o f f s e t i n v a l i d . -1284-



We a g r e e w i t h c l a i m a n t . R e f e r e e N e a l ' s amended o r d e r 
awarded c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y e f f e c t i v e November 12, 
1984. The o r d e r d i d n o t a u t h o r i z e an o f f s e t o f o v e r p a i d p e r m a n e n t 
p a r t i a l d i s a b i l i t y . SAIF had no r i g h t t o t a k e s u c h an o f f s e t 
w i t h o u t a u t h o r i z a t i o n . F o r n e y v. W e s t e r n S t a t e s P l y w o o d , 66 Or App 
155 ( 1 9 8 3 ) , a f f ' d , 297 Or 628 ( 1 9 8 4 ) . D e s p i t e i t s r e q u e s t f o r 
B o a r d r e v i e w , SAIF had a d u t y t o pay t h e c o m p e n s a t i o n awarded by 
R e f e r e e N e a l w i t h i n 30 days o f her o r d e r . ORS 6 5 6 . 3 1 3 ( 1 ) ; OAR 
436-60-150 ( 5 ) ( b) . Under t h e s e c i r c u m s t a n c e s , SAIF's u n i l a t e r a l 
o f f s e t was i m p r o p e r and t h e c o m p e n s a t i o n w h i c h SAIF s h o u l d have 
p a i d p u r s u a n t t o R e f e r e e N e a l ' s o r d e r , b u t d i d n o t , must now be 
p a i d r e g a r d l e s s o f w h e t h e r SAIF i s s u b s t a n t i v e l y e n t i t l e d t o an 
o f f s e t . See ORS 6 5 6 . 3 1 3 ( 2 ) ; S p i v e y v. SAIF, 79 Or App 568, 571-72 
( 1 9 8 6 ) ; H u t c h i n s o n v. L o u i s i a n a - P a c i f i c C o r p . , 67 Or App 577, 
5 8 0 - 8 1 , r e v den 29 / Or 339 ( 1984) . 

P e n a l t y and A t t o r n e y Fee f o r SAIF's O f f s e t o f O v e r p a i d 
Permanent P a r t i a l D i s a b i l i t y 

A p e n a l t y o f up t o 25 p e r c e n t and an a s s o c i a t e d a t t o r n e y 
f e e may be a s s e s s e d a g a i n s t a c a r r i e r w h i c h u n r e a s o n a b l y d e l a y s o r 
r e f u s e s t o pay c o m p e n s a t i o n due. ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 
SAIF's o n l y a r g u m e n t f o r t h e r e a s o n a b l e n e s s o f i t s u n i l a t e r a l 
o f f s e t was t h a t i t needed no a u t h o r i z a t i o n f o r t h e o f f s e t by v i r t u e 
o f t h e r u l e o f P a c i f i c M o t o r T r u c k i n g Co. v. Y e a g e r , s u p r a . SAIF's 
r e a d i n g o f Yeager was n o t r e a s o n a b l e i n l i g h t o f F o r n e y v. W e s t e r n 
S t a t e s P l y w o o d , s u p r a , and o t h e r c a s e s w h i c h c l e a r l y s t a t e t h a t a 
c a r r i e r must seek a u t h o r i z a t i o n f r o m t h e E v a l u a t i o n S e c t i o n , a 
R e f e r e e , t h e B o a r d o r a c o u r t b e f o r e t a k i n g an o f f s e t , e ven i f a l l 
concede t h a t t h e c a r r i e r i s s u b s t a n t i v e l y e n t i t l e d t o i t . Under 
t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t a f u l l 25 p e r c e n t p e n a l t y and 
an a t t o r n e y f e e o f $750 i s w a r r a n t e d i n c o n n e c t i o n w i t h t h e 
c o m p e n s a t i o n i m p r o p e r l y ' w i t h h e l d by SAIF. 

The P r o p r i e t y o f SAIF's O f f s e t o f O v e r p a i d T e m p o r a r y T o t a l 
D i s a b i l i t y 

N e i t h e r R e f e r e e N e a l nor t h e B o a r d a u t h o r i z e d an o f f s e t 
o f o v e r p a i d t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . The r e a s o n i n g we 
a p p l i e d t o SAIF's o f f s e t o f o v e r p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y , 
t h e r e f o r e , w o u l d a p p e a r t o mandate t h e same r e s u l t on t h i s i s s u e . 
SAIF c o n t e n d s , however, t h a t a u t h o r i z a t i o n f o r i t s o f f s e t o f 
o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y was p r o v i d e d by t h e September 
1985 D e t e r m i n a t i o n O r d e r . T h a t o r d e r a u t h o r i z e d " [ d ] e d u c t i o n o f 
o v e r p a i d t e m p o r a r y d i s a b i l i t y , i f any, f r o m u n p a i d p e r m a n e n t 
d i s a b i l i t y . " A l t h o u g h t h e m e d i c a l l y s t a t i o n a r y d a t e s e t by t h e 
D e t e r m i n a t i o n O r d e r r e s u l t e d i n a t e m p o r a r y d i s a b i l i t y o v e r p a y m e n t 
o f o n l y $345.87, R e f e r e e N e a l ' s a d j u s t m e n t o f t h e m e d i c a l l y 
s t a t i o n a r y d a t e i n c r e a s e d t h e amount o f t h e o v e r p a y m e n t t o 
$4,954.47. 

SAIF c o n t e n d s t h a t t h e o f f s e t a u t h o r i z a t i o n g r a n t e d by 
• t h e D e t e r m i n a t i o n O r d e r a p p l i e d t o t h e t e m p o r a r y d i s a b i l i t y 
o v e r p a y m e n t c r e a t e d by R e f e r e e N e a l ' s o r d e r . We d i s a g r e e . 

An i n s u r e r may n o t r e d u c e a c l a i m a n t ' s b e n e f i t s w i t h o u t 
" p r i o r a u t h o r i z a t i o n " f r o m t h e E v a l u a t i o n S e c t i o n , R e f e r e e , B o a r d , 
or c o u r t . F o r n e y v. W e s t e r n S t a t e s P l y w o o d , s u p r a . H e r e , t h e 
t e m p o r a r y d i s a b i l i t y " o v e r p a y m e n t " c r e a t e d by R e f e r e e N e a l ' s o r d e r 
o c c u r r e d s u b s e q u e n t t o t h e September 1985 D e t e r m i n a t i o n O r d e r . 
C o n s e q u e n t l y , t h e E v a l u a t i o n D i v i s i o n c o u l d n o t have g r a n t e d p r i o r 
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a u t h o r i z a t i o n as r e q u i r e d by F o r n e y , See Wayne W. W i t t r o c k , 39 Van 
N a t t a 825 ( 1 9 8 7 ) . I n s t e a d , t h e p r i o r a u t h o r i z a t i o n t o o f f s e t 
g r a n t e d by t h e September 1985 D e t e r m i n a t i o n O r d e r a p p l i e s s o l e l y t o 
t h e $345.87 t e m p o r a r y d i s a b i l i t y o v e r p a y m e n t e x i s t i n g a t t h e t i m e 
o f t h e E v a l u a t i o n D i v i s i o n ' s d e t e r m i n a t i o n . M o r e o v e r , because 
R e f e r e e N e a l d i d n o t a d d r e s s t h e " o v e r p a y m e n t " i s s u e , SAIF d i d n o t 
have a u t h o r i z a t i o n t o o f f s e t any a d d i t i o n a l a l l e g e d o v e r p a y m e n t . 
A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e ' s a ssessment o f a p e n a l t y 
and a t t o r n e y f e e f o r SAIF's u n a u t h o r i z e d o f f s e t o f t h e s e t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 , 3 8 2 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 2 1 , 1987, as amended 
F e b r u a r y 22, 1988, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The 
SAIF C o r p o r a t i o n ' s o f f s e t o f o v e r p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y 
was u n a u t h o r i z e d and u n r e a s o n a b l e . SAIF s h a l l r e p a y c l a i m a n t t h e 
amount w i t h h e l d by r e a s o n o f t h i s o f f s e t . A p e n a l t y e q u a l t o 25 
p e r c e n t o f t h i s w i t h h e l d amount and an a s s o c i a t e d a t t o r n e y f e e o f 
$750 i s a s s e s s e d a g a i n s t SAIF i n c o n n e c t i o n w i t h t h e o f f s e t . The 
R e f e r e e ' s a s s e s s m e n t o f a 25 p e r c e n t p e n a l t y based on SAIF's 
u n a u t h o r i z e d o f f s e t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and an 
a s s o c i a t e d a t t o r n e y f e e o f $750 i s a f f i r m e d . For s e r v i c e s on B o a r d 
r e v i e w c o n c e r n i n g t h e t e m p o r a r y d i s a b i l i t y i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $750, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . 

SEDAYAN ISHAQUE, Claimant WCB 84-07031 
David Hollander & Associates, Claimant's Attorneys July 27, 1989 
Beers, et a l . , Defense Attorneys Order of Dismissal 
Schwabe, et a l . , Defense Attorneys 

EBI Companies moves f o r d i s m i s s a l o f c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o f R e f e r e e Thye's o r d e r on t h e g r o u n d t h a t i t d i d n o t 
r e c e i v e t i m e l y n o t i c e o f t h e r e q u e s t . The m o t i o n i s g r a n t e d . 

FINDINGS 

R e f e r e e Thye's O p i n i o n and Ord e r i n WCB Case No 84-07031 
i s s u e d A u g u s t 26, 1987, naming c l a i m a n t , E B I , and Fremont 
I n d e m n i t y as p a r t i e s . The R e f e r e e u p h e l d b o t h c a r r i e r ' s d e n i a l s 
o f c l a i m a n t ' s c u r r e n t c e r v i c a l c o n d i t i o n . On September 12, 1987, 
c l a i m a n t w r o t e a l e t t e r t o t h e Board r e q u e s t i n g a "new h e a r i n g 
d a t e , " because t h e f i r s t h e a r i n g had been " u n f a i r . " T h e r e i s no 
i n d i c a t i o n e i t h e r i n s u r e r was s e r v e d w i t h t h i s l e t t e r . 

C l a i m a n t ' s l e t t e r was r e c e i v e d by t h e Board on 
September 16, 1987 and was t r e a t e d as a h e a r i n g r e q u e s t . 
T h e r e a f t e r , a h e a r i n g was s c h e d u l e d under WCB Case No. 87-14238, 
w i t h c l a i m a n t and Fremont I n d e m n i t y ( U n i t e d E m p l o y e r s I n s u r a n c e ) 
as p a r t i e s . F r e m o n t ' s c o u n s e l r e c e i v e d a copy o f c l a i m a n t ' s 
l e t t e r on o r a b o u t September 28, 1987. The copy o f t h e l e t t e r was 
p r o v i d e d by F r e m o n t ' s c l a i m s e x a m i n e r . N e i t h e r EBI n o r i t s 
c o u n s e l r e c e i v e d a copy o f c l a i m a n t ' s l e t t e r . 

On O c t o b e r 1 , 1987, Fremont moved f o r d i s m i s s a l o f t h e 
h e a r i n g r e q u e s t . On O c t o b e r 8, 1987, c l a i m a n t ' s f o r m e r c o u n s e l 
i n d i c a t e d t h a t t h e r e q u e s t f o r h e a r i n g s h o u l d have been c o n s t r u e d 
as a r e q u e s t f o r Boar d r e v i e w . On November 10, 1987, R e f e r e e 
F o s t e r d i s m i s s e d t h e h e a r i n g r e q u e s t i n WCB Case No. 87-14238 on 
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t h e b a s i s t h a t i t had been m i s c o n s t r u e d as a r e q u e s t f o r h e a r i n g 
and t h e r e f o r e t h e r e were no v i a b l e i s s u e s t o be r e s o l v e d . 

On November 23, 1987, c l a i m a n t " r e q u e s t e d a r e v i e w . " 
The Board a c k n o w l e d g e d t h i s r e q u e s t on November 30, 1987, 
d i r e c t i n g t h e ac k n o w l e d g m e n t t o b o t h Fremont and E B I . R e c e i p t o f 
t h i s a c k n o w l e d g m e n t c o n s t i t u t e s EBI's f i r s t n o t i c e o f c l a i m a n t ' s 
r e q u e s t f o r r e v i e w . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w under ORS 656.295, ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r Board r e v i e w s h a l l be m a i l e d t o t h e 
Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 
( 1 9 8 3 ) . " P a r t y " means a c l a i m a n t . f o r c o m p e n s a t i o n , t h e e m p l o y e r 
o f t h e i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f 
any, o f such e m p l o y e r . ORS 6 5 6 . 0 0 5 ( 1 9 ) . 

Here, c l a i m a n t ' s September 12, 1987 l e t t e r was r e c e i v e d 
by t h e Board w i t h i n 30 days o f R e f e r e e Thye's A u g u s t 26, 1987 
o r d e r . T h e r e f o r e , a s s u m i n g t h a t t h e l e t t e r c o n s t i t u t e s a r e q u e s t 
f o r r e v i e w , i t was f i l e d t i m e l y . See ORS 6 5 6 . 2 8 9 ( 3 ) . 

However, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t a l l p a r t i e s 
t o t h e p r o c e e d i n g have r e c e i v e d t i m e l y n o t i c e . P u r s u a n t t o EBI's 
c o u n s e l ' s a f f i d a v i t , t h e c l a i m f i l e f o r EBI does n o t c o n t a i n a 
copy o f c l a i m a n t ' s l e t t e r . M o r e o v e r , s i n c e EBI was n o t i n c l u d e d 
as a p a r t y t o t h e s c h e d u l e d h e a r i n g i n WCB Case No. 87-14238, i t 
d i d n o t r e c e i v e n o t i c e o f c l a i m a n t ' s l e t t e r t h r o u g h r e c e i p t o f a 
copy o f t h e H e a r i n g D i v i s i o n ' s a c k n o w l e d g m e n t o f t h a t h e a r i n g 
r e q u e s t . C o n s e q u e n t l y , EBI's f i r s t n o t i c e o f a r e q u e s t f o r Board 
r e v i e w o f R e f e r e e Thye's o r d e r was i t s r e c e i p t o f t h e Bo a r d ' s 
November 30, 1987 ack n o w l e d g m e n t l e t t e r . Such n o t i c e i s w e l l i n 
e x c e s s o f 30 days f r o m t h e d a t e o f i s s u a n c e of t h e Au g u s t 26, 1987 
o r d e r . 

Inasmuch as EBI d i d n o t r e c e i v e n o t i c e o f t h e r e q u e s t 
f o r B oard r e v i e w w i t h i n 30 days o f R e f e r e e Thye's Aug u s t 26, 1987 
o r d e r , we l a c k j u r i s d i c t i o n t o r e v i e w t h e o r d e r , w h i c h has become 
f i n a l by o p e r a t i o n o f l a w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; 
A r g o n a u t I n s u r a n c e Co. v. K i n g , s u p r a . . A c c o r d i n g l y , t h e r e q u e s t 
f o r B oard r e v i e w i s d i s m i s s e d . . 

We a r e m i n d f u l t h a t c l a i m a n t has a p p a r e n t l y r e q u e s t e d 
r e v i e w w i t h o u t b e n e f i t o f l e g a l r e p r e s e n t a t i o n . We f u r t h e r 
r e a l i z e t h a t an u n r e p r e s e n t e d p a r t y i s n o t e x p e c t e d t o be f a m i l i a r 
w i t h a d m i n i s t r a t i v e and p r o c e d u r a l r e q u i r e m e n t s o f t h e W o r k e r s ' 
C o m p e n s a t i o n Law. Y e t , we a r e n o t f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n v i e w o f A r g o n a u t I n s u r a n c e Co. v. 
K i n g , s u p r a . See A l f r e d F. P u g l i s i , 39 Van N a t t a 310 ( 1 9 8 7 ) ; 
J u l i o P. Lopez, 38 Van N a t t a 862 ( 1 9 8 6 ) . 

I T IS SO ORDERED. 
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MONTY R. JONES, Claimant WCB 87-15511 
S e l l e r s & Jacobs, Claimant's Attorneys July 27, 1989 
Steven Hal l o c k , Defense Attorney Order on Review 

Reviewed b.y Bo a r d Members Joh n s o n and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r t h a t 
s e t a s i d e i t s o b j e c t i o n t o c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e 
a t t e n d i n g p h y s i c i a n . We a f f i r m . 

ISSUE 

M e d i c a l S e r v i c e s . Whether t h e i n s u r e r ' s v e t o o f 
c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e a t t e n d i n g p h y s i c i a n was 
p r o p e r ? 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compe n s a b l e back i n j u r y on March 20, 
1987. C l a i m a n t was employed i n Oregon and r e s i d e d i n V a n c o u v e r , 
W a s h i n g t o n . C l a i m a n t f i r s t s o u g h t m e d i c a l t r e a t m e n t f r o m 
Dr. Wagner, M.D., on r e f e r r a l f r o m h i s e m p l o y e r . Dr. Wagner's 
o f f i c e was l o c a t e d i n t h e P o r t l a n d a r e a . Dr. Wagner s u b e q u e n t l y 
r e f e r r e d c l a i m a n t t o Dr. Kim f o r a n e u r o l o g i c a l e x a m i n a t i o n . 
Dr. Kim's o f f i c e was l o c a t e d i n V a n c o u v e r , W a s h i n g t o n . 

C l a i m a n t was d i s s a t i s f i e d w i t h t h e t r e a t m e n t he was 
r e c e i v i n g f r o m D r s . Wagner and Kim. On May 13, 1987, he 
t r a n s f e r r e d h i s c a r e t o Dr. B a i n , c h i r o p r a c t o r . Dr. B a i n ' s o f f i c e 
was l o c a t e d i n V a n c o u v e r , W a s h i n g t o n . 

On May 20, 1987, Dr. B a i n c o m p l e t e d a F i r s t M e d i c a l 
R e p o r t f o r m . He s e n t t h i s f o r m , a l o n g w i t h a n a r r a t i v e r e p o r t , t o 
t h e i n s u r e r . On May 24, 1987, Dr. B a i n r e s p o n d e d by l e t t e r t o an 
i n q u i r y f r o m c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r . At t h e i n s u r e r ' s 
r e q u e s t , Dr. B a i n c o m p l e t e d s u p p l e m e n t a l m e d i c a l r e p o r t f o r m s i n 
mid and l a t e J u n e , 1987. On A u g u s t 3 1 , 1987, Dr. B a i n r e s p o n d e d 
t o an i n q u i r y f r o m t h e i n s u r e r i n d i c a t i n g t h a t he d i s a g r e e d w i t h 
t h e r e p o r t o f an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . He gave no 
r e a s o n s f o r h i s d i s a g r e e m e n t . 

On September 16, 1987, t h e i n s u r e r n o t i f i e d c l a i m a n t 
t h a t , p u r s u a n t t o OAR 4 3 6 - 6 0 - 0 5 0 ( 5 ) , no f u r t h e r t r e a t m e n t by 
Dr. B a i n w o u l d be a u t h o r i z e d . I n s t e a d , t h e i n s u r e r i n d i c a t e d t h a t 
t r e a t m e n t by Dr. Wagner w o u l d be a u t h o r i z e d and i n s t r u c t e d 
c l a i m a n t t o s c h e d u l e an a p p o i n t m e n t w i t h Dr. Wagner f o r h i s 
c o n t i n u e d m e d i c a l c a r e . 

On r e f e r r a l f r o m Dr. B a i n , c l a i m a n t s u b s e q u e n t l y 
t r a n s f e r r e d h i s c a r e t o Dr. M i l a m , c h i r o p r a c t o r . Dr. M i l a m ' s 
o f f i c e was l o c a t e d i n Oregon. Up t o t h e d a t e o f h e a r i n g , t h e 
i n s u r e r had c o n t i n u e d t o pay f o r Dr. M i l a m ' s t r e a t m e n t s . 

The i n s u r e r o b j e c t e d t o Dr. B a i n because he c o n t i n u e d 
t r e a t m e n t and t i m e l o s s and w o u l d n o t r e l e a s e c l a i m a n t t o r e t u r n 
t o work whereas Dr. Wagner, Dr. Kim, and a p a n e l o f t h e 
O r t h o p a e d i c C o n s u l t a n t s had a l l o p i n e d t h a t c l a i m a n t c o u l d r e t u r n 
t o w o r k . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e p r e l i m i n a r i l y t h a t t h e R e f e r e e ' s w r i t t e n o r d e r 
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i n c o r p o r a t e s h i s f i n d i n g s and c o n c l u s i o n s o r a l l y e n t e r e d on t h e 
r e c o r d a t h e a r i n g . However, t h o s e f i n d i n g s and c o n c l u s i o n s a r e 
n o t a t r a n s c r i b e d p o r t i o n o f t h e r e c o r d on r e v i e w . C o n s e q u e n t l y , 
we do n o t have t h e a d v a n t a g e o f t h e R e f e r e e ' s r e a s o n i n g i n 
r e a c h i n g h i s d e c i s i o n . N e v e r t h e l e s s , i n l i g h t o f o u r de novo 
r e v i e w a u t h o r i t y , we p r o c e e d t o a d i s c u s s i o n o f t h e m e r i t s o f t h e 
c l a i m . See ORS 6 5 6 . 2 9 5 ( 5 ) . 

The i n s u r e r c o n t e n d s t h a t i t s a u t h o r i t y t o v e t o 
c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e p h y s i c i a n i s s u b j e c t t o o n l y 
two l i m i t e d e x c e p t i o n s . F i r s t , t h e i n s u r e r c o n c e d e s t h a t i t may 
n o t deny an e n t i r e c a t e g o r y o f h e a l t h c a r e p r o v i d e r s . See Reynaga 
v. N o r t h w e s t Farm B u r e a u , 300 Or 255 ( 1 9 8 5 ) . Second, t h e i n s u r e r 
c o n c e d e s t h a t i t may n o t deny an i n d i v i d u a l h e a l t h c a r e p r o v i d e r 
where t h e d e n i a l w o u l d e f f e c t i v e l y p r e c l u d e a c c e s s t o an e n t i r e 
c a t e g o r y o f o t h e r w i s e r e a s o n a b l e and n e c e s s a r y t r e a t m e n t . See Day 
v. S & S P i z z a Co., 77 Or App 711 ( 1 9 8 6 ) . 

I n Reynaga, s u p r a , c l a i m a n t was r e c e i v i n g t r e a t m e n t by 
o u t - o f - s t a t e c h i r o p r a c t o r s . The i n s u r e r w r o t e c l a i m a n t s t a t i n g 
t h a t payments f o r f u r t h e r o u t - o f - s t a t e m e d i c a l c a r e w o u l d be made 
o n l y i f t h e c a r e were p r o v i d e d by- an o r t h o p e d i s t . When c l a i m a n t 
n e v e r t h e l e s s o b t a i n e d t r e a t m e n t by an o u t - o f - s t a t e c h i r o p r a c t o r , 
t h e . i n s u r e r r e f u s e d t o pay t h e b i l l . A R e f e r e e , t h e B o a r d and t h e 
C o u r t o f A p p e a l s a l l u p h e l d t h e d e n i a l o f payment. On r e v i e w , t h e 
Supreme C o u r t r e v e r s e d and remanded. 

The C o u r t h e l d t h a t an i n s u r e r may n o t p r e c l u d e c l a i m a n t 
f r o m s e e k i n g t r e a t m e n t by an e n t i r e c a t e g o r y o f h e a l t h s e r v i c e 
p r o v i d e r s . I n r e a c h i n g t h i s c o n c l u s i o n , t h e C o u r t d i s c u s s e d t h e 
a p p l i c a b i l i t y o f ORS 656.245 w h i c h p r o v i d e s , i n r e l e v a n t p a r t : 

" ( 1 ) For e v e r y c ompensable i n j u r y , t h e 
i n s u r e r o r t h e s e l f - i n s u r e d e m p l o y e r s h a l l 
c ause t o be p r o v i d e d m e d i c a l s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g f r o m t h e i n j u r y f o r 
such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r 
t h e p r o c e s s o f t h e r e c o v e r y r e q u i r e s , . . . . 

" ( 3 ) The w o r k e r may choose an a t t e n d i n g 
d o c t o r or p h y s i c i a n w i t h i n t h e S t a t e o f 
Oregon. The w o r k e r may choose t h e i n i t i a l 
a t t e n d i n g p h y s i c i a n and may s u b s e q u e n t l y 
change a t t e n d i n g p h y s i c i a n s f o u r t i m e s 
w i t h o u t a p p r o v a l f r o m t h e d i r e c t o r . . . . " 
( e m p h a s i s a d d e d ) . 

The C o u r t n o t e d t h a t t h e s t a t u t e was s i l e n t as t o w h e t h e r 
a w o r k e r may a l s o choose a p h y s i c i a n o u t s i d e t h e s t a t e . The C o u r t 
f u r t h e r n o t e d t h a t n e i t h e r l e g i s l a t i v e h i s t o r y n o r p r i o r c a s e l a w 
p r o v i d e d u s e f u l g u i d a n c e on t h i s i s s u e . The C o u r t went on t o f i n d 
t h a t ORS 6 5 6 . 2 4 5 ( 1 ) r e q u i r e s i n s u r e r s t o p r o v i d e r e a s o n a b l e m e d i c a l 
s e r v i c e s w i t h o u t r e g a r d t o t h e i n j u r e d w o r k e r ' s g e o g r a p h i c 
l o c a t i o n . The C o u r t t h e n c o n c l u d e d t h a t an i n s u r e r may n o t deny an 
e n t i r e c a t e g o r y o f o t h e r w i s e r e a s o n a b l e o u t - o f - s t a t e m e d i c a l 
s e r v i c e s . I d •. a t 262 . 

Subs e q u e n t t o t h e Supreme C o u r t ' s d e c i s i o n i n Reynaga, 
t h e C o u r t o f A p p e a l s i s s u e d i t s d e c i s i o n i n Day v. S & S P i z z a Co., 
77 Or App•711 ( 1 9 8 6 ) . The i s s u e b e f o r e t h e c o u r t i n Day i n v o l v e d 
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an i n s u r e r ' s d e n i a l o f s u r g e r y by an o u t - o f - s t a t e p h y s i c i a n . The 
p h y s i c i a n was one o f o n l y two p h y s i c i a n s i n t h e c o u n t r y who 
p e r f o r m e d t h e d e s i r e d s u r g i c a l p r o c e d u r e . The c o u r t c o n c l u d e d t h a t 
t h e i n s u r e r c o u l d n o t e x e r c i s e i t s l i m i t e d a u t h o r i t y t o v e t o 
c l a i m a n t ' s c h o i c e o f an o u t - o f - s t a t e p h y s i c i a n where t o do so 
e f f e c t i v e l y p r e c l u d e d c l a i m a n t f r o m a p a r t i c u l a r t y p e o f s u r g e r y . 

We draw t h e f o l l o w i n g c o n c l u s i o n s based upon o u r r e a d i n g 
o f Reynaga and Day. F i r s t , an i n j u r e d w o r k e r has t h e i n i t i a l r i g h t 
t o s e l e c t an o u t - o f - s t a t e a t t e n d i n g p h y s i c i a n . Second, t h a t c h o i c e 
o f a t t e n d i n g p h y s i c i a n i s s u b j e c t t o an i n s u r e r ' s r i g h t o f v e t o . 
T h i r d , t h e i n s u r e r ' s r i g h t o f v e t o c a n n o t o p e r a t e i n a g i v e n c a s e 
t o d e p r i v e a w o r k e r o f r e a s o n a b l e and n e c e s s a r y m e d i c a l t r e a t m e n t . 
I n t h e words u t i l i z e d by t h e c o u r t i n Day: 

" [ T ] h e i n s u r e r ' s power t o v e t o c l a i m a n t ' s 
c h o i c e o f an o u t - o f - s t a t e p h y s i c i a n u n d e r 
ORS 6 5 6 . 2 4 5 ( 3 ) i s n o t u n l i m i t e d . T h a t 
power does n o t l i m i t c l a i m a n t ' s r i g h t t o 
r e c e i v e m e d i c a l s e r v i c e s u n d e r ORS 
6 5 6 . 2 4 5 ( 1 ) , w h e r e v e r she i s . " Day, s u p r a , 
a t 716. 

The i n s u r e r r e l i e s upon OAR 4 3 6 - 6 0 - 0 5 0 ( 5 ) i n s u p p o r t o f 
i t s o b j e c t i o n t o Dr. B a i n ' s s t a t u s as c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n . The i n s u r e r a r g u e s t h a t OAR 4 3 6 - 6 0 - 0 5 0 ( 5 ) does n o t 
l i m i t t h e g r o u n d s on w h i c h t h e i n s u r e r may o b j e c t t o c l a i m a n t ' s 
c h o i c e o f an o u t - o f - s t a t e a t t e n d i n g p h y s i c i a n . T h a t r u l e p r o v i d e s : 

"When t h e w o r k e r c h o o s e s an a t t e n d i n g 
p h y s i c i a n o u t s i d e t h e s t a t e o f Oregon, t h e 
i n s u r e r may o b j e c t t o t h e w o r k e r ' s c h o i c e 
and s e l e c t t h e a t t e n d i n g p h y s i c i a n . 
Payment f o r t r e a t m e n t o r s e r v i c e s r e n d e r e d 
t o t h e w o r k e r a f t e r t h e i n s u r e r has 
o b j e c t e d t o t h e w o r k e r ' s c h o i c e o f 
a t t e n d i n g p h y s i c i a n may be r e j e c t e d by t h e 
i n s u r e r . " 

On i t s f a c e , t h e r u l e imposes no r e s t r i c t i o n s on t h e 
i n s u r e r ' s r i g h t t o o b j e c t t o a w o r k e r ' s c h o i c e o f an o u t - o f - s t a t e 
a t t e n d i n g p h y s i c i a n . And y e t , t h e c o u r t s have u n e q u i v o c a l l y 
imposed l i m i t a t i o n s on t h a t v e t o power. 

The i n s u r e r c o n c e d e s t h a t t h e l i m i t a t i o n s o f Reynaga and 
Day can be " r e a d i n t o " t h e r u l e . We a g r e e . To i n t e r p r e t t h e r u l e 
o t h e r w i s e w o u l d r e s u l t i n a c o n c l u s i o n t h a t t h e r u l e v i o l a t e s t h e 
s t a t u t e . We d i s a g r e e , however, w i t h t h e i n s u r e r ' s c o n t e n t i o n t h a t 
t h e o n l y l i m i t a t i o n s on i t s r i g h t t o o b j e c t p u r s u a n t t o OAR 
4 3 6 - 6 0 - 0 5 0 ( 5 ) a r e t h o s e r e s u l t i n g f r o m t h e h o l d i n g s i n Reynaga and 
Day. We t h i n k t h a t t h e i n s u r e r ' s r e a d i n g o f t h o s e d e c i s i o n s i s t o o 
r e s t r i c t i v e . R a t h e r , as s t a t e d a b ove, we c o n c l u d e t h a t t h o s e 
d e c i s i o n s s t a n d f o r t h e p r o p o s i t i o n t h a t an i n j u r e d w o r k e r i s 
e n t i t l e d t o r e a s o n a b l e m e d i c a l s e r v i c e s w i t h o u t r e g a r d t o 
g e o g r a p h i c a l l o c a t i o n , and t h a t an i n s u r e r i s a u t h o r i z e d t o o b j e c t 
t o t h e w o r k e r ' s c h o i c e o f o u t - o f - s t a t e a t t e n d i n g p h y s i c i a n o n l y 
where i t s e x e r c i s e o f t h a t v e t o power does n o t o p e r a t e t o deny 
c l a i m a n t r e a s o n a b l e m e d i c a l s e r v i c e s . We i n t e r p r e t t h e r u l e 
a c c o r d i n g l y . 

H e r e , t h e i n s u r e r o b j e c t e d t o Dr. B a i n as c l a i m a n t ' s 
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a t t e n d i n g p h y s i c i a n . The i n s u r e r ' s r e p r e s e n t a t i v e t e s t i f i e d t h a t 
i t s o b j e c t i o n was based upon Dr. B a i n ' s i n s i s t e n c e on c o n t i n u e d 
t r e a t m e n t o f c l a i m a n t , and t h e f a c t t h a t Dr. B a i n w o u l d n o t r e l e a s e 
c l a i m a n t t o r e t u r n t o work whereas D r s . Wagner and Kim and t h e 
O r t h o p a e d i c C o n s u l t a n t s had a l l o p i n e d t h a t c l a i m a n t was a b l e t o 
r e t u r n t o w o r k . I n a d d i t i o n , t h e i n s u r e r i n s t r u c t e d c l a i m a n t t o 
o b t a i n f u r t h e r m e d i c a l c a r e f r o m Dr. Wagner. 

The i n s u r e r ' s m o t i v e f o r r e j e c t i n g Dr. B a i n as c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n i s i m p r o p e r . The i n s u r e r ' s v e t o was n o t 
p r o m p t e d o u t o f c o n c e r n t h a t Dr. B a i n w o u l d n o t comply w i t h Oregon 
w o r k e r s ' c o m p e n s a t i o n r e p o r t i n g r e q u i r e m e n t s . See Day, s u p r a a t 
716. I n s t e a d , t h e i n s u r e r ' s v e t o was an a t t e m p t t o i n t e r f e r e w i t h 
t h e p h y s i c i a n ' s e x e r c i s e o f h i s r e s p o n s i b i l i t i e s as a t t e n d i n g 
p h y s i c i a n . I t c i r c u m v e n t e d a p p r o p r i a t e c l a i m s p r o c e s s i n g a v e n u e s . 
I n t h i s r e g a r d , i f t h e i n s u r e r b e l i e v e d t h a t Dr. B a i n ' s t r e a t m e n t s 
were n o t r e a s o n a b l e and n e c e s s a r y , t h e n t h e a p p r o p r i a t e method t o 
c h a l l e n g e t h o s e t r e a t m e n t s was t o i s s u e a d e n i a l p u r s u a n t t o ORS 
656.262. S i m i l a r l y , i f t h e i n s u r e r b e l i e v e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and c a p a b l e o f r e t u r n i n g t o h i s r e g u l a r w o r k , 
t h e n t h e i n s u r e r s h o u l d have s o u g h t c l a i m c l o s u r e . See ORS 656.268. 

The e f f e c t o f t h e i n s u r e r ' s v e t o , c o u p l e d w i t h i t s 
d i r e c t i v e t o c l a i m a n t t h a t he t r e a t w i t h Dr. Wagner, i s t o deny 
o u t - o f - s t a t e a c c e s s t o c l a i m a n t ' s c h o i c e o f t r e a t m e n t m o d a l i t y -~ 
c h i r o p r a c t i c — i n v i o l a t i o n o f t h e s p i r i t o f Reynaga, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 5, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $855, t o be p a i d 
by t h e i n s u r e r . 

FRANKLIN H. KING, Claimant WCB 88-11015 
WHITSELL MANUFACTURING Company, Inc, Employer July 27, 1989 
WALTER F. WHITSELL & BONNIE M. RENFRO, Employers Order of Dismissal 
Mai agon, Moore & Johnson, Claimant's Attorneys 
Donald Dickerson, Attorney 
SAIF Corp Legal, Defense Attorney 
Mark Braverman, Assis t a n t Attorney General 

Reviewed by Board Members C r i d e r and F e r r i s 

W h i t s e l l M a n u f a c t u r i n g , I n c . , ( W h i t s e l l ) an a l l e g e d 
n o n c o m p l y i n g e m p l o y e r , r e q u e s t e d r e v i e w o f R e f e r e e H i g a s h i ' s o r d e r 
t h a t a f f i r m e d a D i r e c t o r ' s P r o p o s e d and F i n a l Order f i n d i n g W h i t s e l l 
t o be a n o n c o m p l y i n g e m p l o y e r . The D e p a r t m e n t o f I n s u r a n c e and 
F i n a n c e has r e q u e s t e d " r e c o n s i d e r a t i o n " o f t h e R e f e r e e ' s o r d e r , 
c o n t e n d i n g t h a t t h e o r d e r l a c k s an a c c u r a t e s t a t e m e n t c o n c e r n i n g t h e 
p a r t i e s r i g h t s o f a p p e a l . We d i s m i s s t h e r e q u e s t f o r r e v i e w f o r l a c k 
o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

On May 25, 1988, a Proposed and F i n a l O r d e r f r o m t h e 
De p a r t m e n t o f I n s u r a n c e and F i n a n c e i s s u e d . P u r s u a n t t o t h e o r d e r , 
W h i t s e l l was d e c l a r e d a n o n c o m p l y i n g e m p l o y e r . W h i t s e l l r e q u e s t e d a 
h e a r i n g . 

At t h e h e a r i n g , e v i d e n c e was t a k e n r e g a r d i n g t h e 
n o n c o m p l i a n c e o r d e r , as w e l l as m a t t e r s c o n c e r n i n g t h e c l a i m . 
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However, t h o s e i s s u e s p e r t a i n i n g t o t h e c l a i m were c o n t i n u e d f o r a 
f u r t h e r h e a r i n g and t h e R e f e r e e p r o c e e d e d t o a d d r e s s o n l y t h e 
n o n c o m p l i a n c e i s s u e . On March 3 1 , 1989, t h e R e f e r e e i s s u e d h i s 
o r d e r . F i n d i n g W h i t s e l l t o be a n o n c o m p l y i n g e m p l o y e r , t h e R e f e r e e 
a f f i r m e d t h e D e p a r t m e n t ' s p r o p o s e d and f i n a l o r d e r . On A p r i l 24, 
1989, t h e R e f e r e e i s s u e d an Amended O r d e r . I n a d d i t i o n t o a d h e r i n g 
t o h i s p r i o r c o n c l u s i o n s , t h e R e f e r e e awarded an a s s e s s e d f e e . 

The R e f e r e e ' s o r d e r s a d v i s e d t h e p a r t i e s t h a t , s h o u l d t h e y 
o b j e c t t o t h e o r d e r s , t h e y c o u l d r e q u e s t B o a r d r e v i e w w i t h i n 30 
d a y s . W i t h i n 30 days o f t h e R e f e r e e ' s o r d e r s , t h e a l l e g e d 
n o n c o m p l y i n g e m p l o y e r r e q u e s t e d B o a r d r e v i e w . 

CONCLUSIONS OF LAW 

When a R e f e r e e i s s u e s an o r d e r c o n c e r n i n g a D i r e c t o r ' s 
o r d e r o f n o n c o m p l i a n c e o r any o t h e r m a t t e r s u n r e l a t e d t o a c l a i m , t h e 
R e f e r e e ' s o r d e r becomes a f i n a l o r d e r o f t h e D i r e c t o r and must be 
a p p e a l e d d i r e c t l y t o t h e C o u r t o f A p p e a l s . ORS 1 8 3 . 4 8 0 ( 1 ) , ( 2 ) ; 
D e n i s e K. R o d r i g u e z , 40 Van N a t t a 1788 ( 1 9 8 8 ) . When an o r d e r 
d e c l a r i n g a p e r s o n t o be a n o n c o m p l y i n g e m p l o y e r i s c o n t e s t e d a t t h e 
same h e a r i n g as a m a t t e r c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 656.283 
and 656.704, t h e r e v i e w t h e r e o f s h a l l be as p r o v i d e d f o r a m a t t e r 
c o n c e r n i n g a c l a i m . ORS 656 . 7 4 0 ( 4 ) ( c ) . M a t t e r s c o n c e r n i n g a c l a i m 
a r e t h o s e m a t t e r s i n w h i c h a w o r k e r ' s r i g h t t o r e c e i v e c o m p e n s a t i o n , 
o r t h e amount t h e r e o f , a r e d i r e c t l y i n i s s u e . ORS 6 5 6 . 7 0 4 ( 3 ) . 

H e r e , t h e h e a r i n g i n v o l v e d i s s u e s w h i c h i n c l u d e d t h e 
D i r e c t o r ' s n o n c o m p l i a n c e o r d e r , as w e l l as m a t t e r s p e r t a i n i n g t o t h e 
c l a i m . Y e t , t h e m a t t e r s c o n c e r n i n g t h e c l a i m were c o n t i n u e d f o r 
f u r t h e r h e a r i n g , w h i l e t h e R e f e r e e p r o c e e d e d t o i s s u e an o r d e r t h a t 
s o l e l y p e r t a i n e d t o t h e D i r e c t o r ' s o r d e r o f n o n c o m p l i a n c e . S i n c e t h e 
R e f e r e e ' s o r d e r was e x p r e s s l y l i m i t e d t o t h e D i r e c t o r ' s o r d e r ' and n o t 
t o any m a t t e r s c o n c e r n i n g a c l a i m , we c o n c l u d e t h a t a p p e a l f r o m t h a t 
o r d e r must be d i r e c t e d t o t h e C o u r t o f A p p e a l s . See ORS 1 8 3 . 4 1 0 ( 1 ) , 
( 2 ) ; 6 5 6 . 7 4 0 ( 4 ) . 

Inasmuch as we l a c k j u r i s d i c t i o n t o r e v i e w t h e R e f e r e e ' s 
o r d e r , t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d . I t i s r e g r e t t a b l e i f t h e 
s t a t e m e n t c o n c e r n i n g t h e p a r t i e s ' r i g h t s o f a p p e a l c o n t a i n e d i n t h e 
R e f e r e e ' s o r d e r m i s l e d t h e e m p l o y e r . However, our j u r i s d i c t i o n i s 
s t a t u t o r y and i n c o r r e c t s t a t e m e n t s o f a p p e a l r i g h t s c a n n o t expand o r 
c o n t r a c t t h a t j u r i s d i c t i o n . See Gary 0. S o d e r s t r o m , 35 Van N a t t a 
1710 ( 1 9 8 3 ) . 

I T I S SO ORDERED. 

ALLAN KYT0LA, Claimant 
A l l a n Coons, Claimant's Attorney 
Karen M. Werner, Attorney 
Brian L. Pocock, Defense Attorney 

R eviewed by B o a r d Members C r i d e r and J o h n s o n . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e M o n g r a i n ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s c u r r e n t neck c o n d i t i o n and a s s o c i a t e d need f o r m e d i c a l 
s e r v i c e s ; and ( 2 ) d e c l i n e d t o a u t h o r i z e an o f f s e t o f a l l e g e d l y 
o v e r p a i d p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

WCB 86-06379 & 87-07526 
July 27, 1989 
Order on Review 
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ISSUES 

1 . Whether c l a i m a n t ' s compensable i n j u r i e s a r e a m a t e r i a l 
c o n t r i b u t i n g cause o f h i s c u r r e n t neck c o n d i t i o n and a s s o c i a t e d need 
f o r m e d i c a l s e r v i c e s . 

2, Whether t h e s e l f - i n s u r e d e m p l o y e r s h o u l d be a l l o w e d t o 
o f f s e t a l l e g e d l y o v e r p a i d p e rmanent t o t a l d i s a b i l i t y b e n e f i t s . 

FINDINGS OF FACT 

The Board a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t and makes 
t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s c o m p e n s a b l e i n j u r i e s o f December, 1972 and May, 
1974 a r e a m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t neck c o n d i t i o n 
and a s s o c i a t e d need f o r m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW ' 

M e d i c a l S e r v i c e s 

A w o r k e r i s e n t i t l e d t o r e a s o n a b l e and n e c e s s a r y m e d i c a l 
s e r v i c e s f o r t h e d i s a b l i n g r e s u l t s o f a compensable i n j u r y , even i f 
p r e e x i s t i n g p r o b l e m s c o n t r i b u t e t o h i s d i s a b i l i t y . Van B l o k l a n d v. 
Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694 ( 1 9 8 7 ) . The 
compensable i n j u r y need n o t be t h e s o l e o r p r i n c i p a l c a use o f a 
w o r k e r ' s need f o r m e d i c a l s e r v i c e s , b u t o n l y a m a t e r i a l c o n t r i b u t i n g 
c a u s e . Van B l o k l a n d , 87 Or App a t 698. 

Here, t h e R e f e r e e a p p a r e n t l y d e c i d e d t h i s c a s e on t h e 
p r o c e d u r a l b a s i s t h a t c l a i m a n t had r e c e i v e d a p r i o r award o f 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y t o h i s neck. A l t h o u g h we a g r e e w i t h 
t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s c u r r e n t neck c o n d i t i o n i s 
c o m p e n s a b l e , we do so on t h e m e r i t s o f t h e e v i d e n c e . 

I n o u r v i e w , t h e e t i o l o g y o f c l a i m a n t ' s c u r r e n t neck 
c o n d i t i o n p r e s e n t s a complex m e d i c a l q u e s t i o n . A l t h o u g h c l a i m a n t ' s 
t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h i s case l a r g e l y t u r n s on t h e 
m e d i c a l e v i d e n c e . See Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 
( 1985 ) ; U r i s v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420 ( 1967 ) . Drs . 
C o r r i g a n , G i l s d o r f , and Dunn o p i n e t h a t c l a i m a n t ' s c o m p e n s a b l e 
i n j u r i e s m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t c e r v i c a l c o n d i t i o n . 
D r s . H o w e l l and F e c h t e l b e l i e v e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
s o l e l y due t o p r e e x i s t i n g d e g e n e r a t i v e c h a n g e s . Dr. Campagna's 
o p i n i o n i s e q u i v o c a l . 

G i v e n t h a t D r s . C o r r i g a n , G i l s d o r f , and Dunn have each 
p e r i o d i c a l l y t r e a t e d c l a i m a n t o v e r t h e l a s t 10 y e a r s , we a r e p e r s u a d e d 
by t h e i r c o l l e c t i v e o p i n i o n s . U n l i k e D r s . H o w e l l and F e c h t e l , 
C o r r i g a n , G i l s d o r f , and Dunn have p e r s o n a l l y o b s e r v e d t h e p r o g r e s s i o n 
o f c l a i m a n t ' s , p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n s i n c e b e f o r e o r 
s h o r t l y a f t e r h i s compensable i n j u r i e s o f 1972 and 1974. See W e i l a n d 
v. SAIF, 64 Or App 810- ( 1983 ) . Even s o , t h e y each o p i n e t h a t 
c l a i m a n t ' s c ompensable i n j u r i e s m a t e r i a l l y c o n t r i b u t e d t o t h e 
c a u s a t i o n o f h i s c u r r e n t neck c o n d i t i o n and r e s u l t i n g need f o r s u r g e r y 
i n F e b r u a r y , 1986. 

A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t has p r o v e n t h e c o m p e n s a b i l i t y o f h i s c u r r e n t neck c o n d i t i o n 
and a s s o c i a t e d need f o r m e d i c a l s e r v i c e s . 
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O f f s e t 

The B o a r d a f f i r m s and a d o p t s t h a t p o r t i o n o f t h e R e f e r e e ' s 
o p i n i o n and c o n c l u s i o n s o f l a w , w h i c h f o u n d t h a t t h e e m p l o y e r was n o t 
e n t i t l e d t o o f f s e t p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s p a i d p u r s u a n t 
t o a p r i o r R e f e r e e ' s O r d e r p e n d i n g r e v e r s a l o f t h e award by t h e 
B o a r d . S u l l i v a n v. B a n i s t e r P i p e l i n e A m e r i c a n , 91 Or App 493 ( 1 9 8 8 ) ; 
U n i t e d M e d i c a l L a b o r a t o r i e s v. Bohnke, 81 Or App 144 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d F e b r u a r y 2, 1988, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $750 f o r s e r v i c e s on 
r e v i e w , t o be p a i d by t h e s e l f ^ i n s u r e d e m p l o y e r . 

ANNA M. MOEN, Claimant WCB 87-11093 
Richard D. Adams, Claimant's Attorney July 27, 1989 
Jenny A. Ogawa, Defense Attorney Order on Review 

Reviewed by Bo a r d Members C r i d e r and J o h n s o n . 

The s e l f ^ i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
Melum's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e n t a l s t r e s s 
c o n d i t i o n . I n a d d i t i o n , t h e e m p l o y e r r e q u e s t s t h a t t h e B o a r d remand 
t h i s m a t t e r t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g . 

The Board a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUES 

1 . Whether t h i s case s h o u l d be remanded t o t h e R e f e r e e f o r 
f u r t h e r e v i d e n c e t a k i n g . 

2. Whether c l a i m a n t s u s t a i n e d a compensable m e n t a l s t r e s s 

c o n d i t i o n . 

FINDINGS OF FACT 

Remand 
At t h e b e g i n n i n g o f t h e h e a r i n g , t h e R e f e r e e s t a t e d t h a t he 

had p r e v i o u s l y d e c l i n e d t o g r a n t a m o t i o n f r o m t h e e m p l o y e r t o 
p o s t p o n e t h e h e a r i n g . The R e f e r e e went on t o s t a t e t h a t t h e r e c o r d 
w o u l d be h e l d open u n t i l November 15, 1987, i n o r d e r t o a l l o w t h e 
d e p o s i t i o n o f Dr. K l e i n and any a d d i t i o n a l m e d i c a l r e p o r t s s u b m i t t e d 
p r i o r t o t h a t d a t e . 

At t h e c l o s e o f t h e h e a r i n g , t h e R e f e r e e e x p r e s s e d a d e s i r e 
f o r l e g a l c i t a t i o n s f r o m t h e p a r t i e s i n t h e i r c l o s i n g a r g u m e n t s . The 
R e f e r e e seemed t o i n d i c a t e a p r e f e r e n c e f o r w r i t t e n , r a t h e r t h a n 
v e r b a l , c l o s i n g a r g u m e n t s , b u t , u l t i m a t e l y l e f t i t up t o t h e p a r t i e s , 
s t a t i n g , i n t e r a l i a : "But I'm ~~ I w i l l e n t e r t a i n c l o s i n g a r g u m e n t s 
a t t h i s t i m e and f r o m my s t a n d p o i n t , I'm p a r t i c u l a r l y i n t e r e s t e d i n 
y o u r c i t a t i o n o f l e g a l a u t h o r i t i e s . " The p a r t i e s t h e n p r o c e e d e d t o 
make t h e i r r e s p e c t i v e c l o s i n g s t a t e m e n t s b e f o r e t h e R e f e r e e . 

T here was no agreement between t h e R e f e r e e and t h e p a r t i e s 
t h a t t h e r e c o r d w o u l d be l e f t open f o r t h e s u b m i s s i o n o f w r i t t e n 
c l o s i n g a r g u m e n t s . 

K l e i n was deposed on November 10, 1987. The e m p l o y e r ' s 
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a t t o r n e y s u b m i t t e d t h e t r a n s c r i p t o f K l e i n ' s d e p o s i t i o n on 
November 25, 1987, and t h e R e f e r e e a d m i t t e d i t i n t o e v i d e n c e . On 
December 9, 1987, c l a i m a n t ' s a t t o r n e y s u b m i t t e d . a r e b u t t a l r e p o r t 
f r o m Dr. G a r d n e r , d a t e d December 3, 1987. The R e f e r e e a d m i t t e d t h e 
G a r d n e r r e p o r t i n t o e v i d e n c e , c l o s e d t h e r e c o r d , and' i s s u e d h i s . 
O p i n i o n and O r d e r on December 17, 1987. 

T h e r e a f t e r t h e e m p l o y e r r e q u e s t e d t h e R e f e r e e t o a b a t e h i s 
o r d e r , r e c u s e h i m s e l f from, d e c i d i n g t h e m a t t e r , and. t h e n , have t h e 
case r e c o n s i d e r e d by a n o t h e r R e f e r e e . On J a n u a r y 1 1 , 1988, t h e 
R e f e r e e d e n i e d t h e e m p l o y e r ' s m o t i o n , 

C o m p e n s a b i 1 i t y 

C l a i m a n t , 54 a t h e a r i n g , was i n v o l v e d i n a non^-work r e l a t e d 
m o t o r v e h i c l e a c c i d e n t i n May, 1985. She s u f f e r e d i n j u r i e s t o h e r 
h e ad, f a c e , and r i b s . I n a d d i t i o n , she d e v e l o p e d p s y c h o l o g i c a l 
p r o b l e m s c o n s i s t i n g o f p o s t ^ - t r a u m a t i c d e p r e s s i o n , memory l o s s , low 
f u n c t i o n a l l e v e l , and u n c o n t r o l l a b l e r a g e s . Her memory l o s s 
i n t e r f e r e d w i t h her a b i l i t y t o p e r f o r m her j o b as a Q u a l i t y C o n t r o l 
S u p e r v i s o r . She a l s o began t o m i s s some w o r k . . 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r , an e l e c t r o n i c 
p r o d u c t s m a n u f a c t u r e r , i n 1977. S i n c e 1 9 8 1 , she has been a 
s u p e r v i s o r o f Q u a l i t y C o n t r o l I n s p e c t o r s . 

I n 1986, c l a i m a n t e x p e r i e n c e d m a r i t a l p r o b l e m s , w h i c h have 
now l a r g e l y r e s o l v e d . She a l s o e x p e r i e n c e d p r o b l e m s due t o h e r 
a d o p t e d son's s u b s t a n c e abuse and d r i v i n g o f f e n s e s . 

A n e u r o p s y c h o l o g i c a l e v a l u a t i o n p e r f o r m e d by Dr. Pea.rson, a 
p s y c h o l o g i s t , i n J u l y , 1986, r e v e a l e d , i n t e r a l i a , a p o s t c o n c u s s i o n 
syndrome p e r h a p s - e x a c e r b a t e d by her m a r i t a l d i f f i c u l t i e s . 

I n F e b r u a r y , . 1 9 8 6 , c l a i m a n t began t o t r e a t w i t h 
Dr. G a r d n e r , a p s y c h i a t r i s t . G ardner d i a g n o s e d , i n t e r a l i a , symptoms 
o f a t y p i c a l c l o s e d head i n j u r y i n c l u d i n g , e m o t i o n a l d i s e q u a l i b r i u m , 
d e p r e s s i o n , a t t e n t i o n d e f i c i t , u n p r e d i c t a b i l i t y , and i n a p p r o p r i a t e 
e m o t i o n a l r e s p o n s e s . 

C l a i m a n t r e c e i v e d her f i r s t and o n l y w r i t t e n w a r n i n g i n 
December, 1986, f o r i n a p p r o p r i a t e l y b e r a t i n g - a n employee i n f r o n t o f 
o t h e r w o r k e r s . A t t h a t t i m e , t h e e m p l o y e r was p u s h i n g f o r h i g h e r 
p r o d u c t i v i t y and c l a i m a n t was w o r k i n g a p p r o x i m a t e l y 50 t o 60 h o u r s a 
week. 

I n March, 1987, c l a i m a n t r e c e i v e d an o u t s t a n d i n g work 
e v a l u a t i o n c o n s i s t e n t w i t h a l l her p r i o r e v a l u a t i o n s . T h e r e a f t e r , 
however, she r e c e i v e d t h r e e v e r b a l w a r n i n g s f r o m her s u p e r v i s o r , 
Mr. J e r n . On A p r i l 2 1 , 1987, May 27, 1987, and May 29, 1987, J e m 
v e r b a l l y i n f o r m e d c l a i m a n t o f m i s t a k e s i n s h i p p i n g and q u a l i t y 
c o n t r o l . Because o f t h e s e m i s t a k e s , t h e e m p l o y e r had a p p a r e n t l y 
f a c e d t h e unwanted p r o s p e c t o f r e p a c k i n g s e v e r a l s h i p m e n t s . 

By March and A p r i l , 1987, c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n 
had s t a b i l i z e d and she e x h i b i t e d no s i g n i f i c a n t symptoms.-' 
Dr. G a r d n e r a n t i c i p a t e d t h a t he w o u l d need t o see c l a i m a n t o n l y 
o c c a s i o n a l l y f o r m e d i c a t i o n c o n t r o l and r e g u l a t i o n . 

On June 9, 1987, a t 11:15 a.m., c l a i m a n t was c a l l e d t o 
Mr. J e r n ' s o f f i c e . She d i d n o t know why J e r n w i s h e d t o see h e r . 
S h o r t l y a f t e r e n t e r i n g J e r n ' s o f f i c e , and i n t h e p r e s e n c e o f Mr. Tim 
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o c h r a n , A d m i n i s t r a t i v e S e r v i c e Manager, J e r n handed c l a i m a n t a 
w r i t t e n n o t i c e t o r e a d t o h e r s e l f . The n o t i c e i n f o r m e d h e r t h a t she 
had been demoted f r o m a Q u a l i t y C o n t r o l S u p e r v i s o r t o a Grade 3 
I n s p e c t o r . The d e m o t i o n was t o a p o s i t i o n s e v e r a l l e v e l s b e l o w h e r 
s u p e r v i s o r p o s i t i o n and a t a $3.00 p e r hour r e d u c t i o n i n p a y . 
C l a i m a n t a d v i s e d t h a t she w o u l d n o t a c c e p t t h e d e m o t i o n and r e q u e s t e d 
a two-week l a y o f f . J e r n , however, i n f o r m e d c l a i m a n t t h a t h e r o p t i o n s 
were t o a c c e p t t h e d e m o t i o n o r t o t e r m i n a t e . The m e e t i n g w i t h J e r n 
and C o c h r a n r e s u l t e d i n c l a i m a n t f e e l i n g s i c k t o her s t o m a c h . I n t h e 
a f t e r n o o n , c l a i m a n t spoke w i t h Mr. R e n t o n , P l a n t Manager, who 
c o n f i r m e d t h e same o p t i o n s . C l a i m a n t was g i v e n t h e r e s t o f t h e day 
o f f t o t h i n k m a t t e r s o v e r . 

The n e x t day, June 10, 1987, c l a i m a n t r e t u r n e d t o 
Dr. G a r d n e r . She d e s c r i b e d t h e d e m o t i o n i n c i d e n t t o Gardner and 
i n d i c a t e d t h a t she had n o t s l e p t w e l l t h e n i g h t b e f o r e and f e l t 
b e t r a y e d by her e m p l o y e r . C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was 
d e p r e s s e d and s i c k compared t o her c o n d i t i o n i n A p r i l , 1987, t h e d a t e 
o f G a r d n e r ' s p r e v i o u s e x a m i n a t i o n . Gardner d i a g n o s e d an a c u t e 
p o s t - t r a u m a t i c s t r e s s d i s o r d e r as a r e s u l t o f t h e shock f r o m t h e 
d e m o t i o n i n c i d e n t and how i t was h a n d l e d . Inasmuch as Gardner v i e w e d 
c l a i m a n t as t o t a l l y d i s a b l e d , he i n f o r m e d t h e e m p l o y e r t h a t c l a i m a n t 
was r e l e a s e d f r o m w o r k . 

C l a i m a n t d i d n o t r e p o r t t o t h e e m p l o y e r on June 10, 1987. 
Upon c a l l i n g . t h e e m p l o y e r on June 1 1 , 1987, t o a d v i s e t h a t she was 
s i c k , she d e c l i n e d t o t a l k t o t h e P e r s o n n e l Manager. The f o l l o w i n g 
day, t h e P e r s o n n e l Manager t e l e p h o n e d c l a i m a n t and i n f o r m e d h er t h a t 
she had'been t e r m i n a t e d e f f e c t i v e June 10, 1987. He a d v i s e d c l a i m a n t 
t o r e t r i e v e h er p e r s o n a l b e l o n g i n g s f r o m t h e e m p l o y e r ' s p r e m i s e s . 
A l t h o u g h c l a i m a n t r e p e a t e d h er d e s i r e f o r a l a y o f f , t h e P e r s o n n e l 
Manager d e n i e d h er r e q u e s t . 

On June 25, 1987, c l a i m a n t f i l e d an i n d u s t r i a l c l a i m f o r 
" e x t r e m e t r a u m a " on "June 10, 1987 [ s i c ] . " The e m p l o y e r t i m e l y 
d e n i e d her c l a i m . 

C l a i m a n t c o n t i n u e d t o r e g u l a r l y t r e a t w i t h Dr. G a r d n e r . By 
September, 1987, Gardner f e l t t h a t c l a i m a n t ' s symptoms a s s o c i a t e d 
w i t h h er p o s t - t r a u m a t i c s t r e s s d i s o r d e r had " l a r g e l y c l e a r e d , " and he 
r e l e a s e d her t o w o r k . 

P r i o r t o t h e d e m o t i o n i n c i d e n t o f June 10, 1987, some 
employees had c o m p l a i n e d t o t h e e m p l o y e r r e g a r d i n g c l a i m a n t ' s 
s u p e r v i s o r y s t y l e and r e c e n t i n a p p r o p r i a t e b e h a v i o r . C l a i m a n t had 
b e r a t e d one o f h e r i n s p e c t o r s i n f r o n t o f o t h e r s on June 5, 1987, 
r e g a r d i n g t h a t i n s p e c t o r ' s a p p r o v a l o f t h e May 27, 1987, s h i p m e n t . 
C l a i m a n t had an o f f e n s i v e , demanding, and m i l i t a r y - l i k e management 
s t y l e . . 

Due t o t h e t h r e e s h i p p i n g and q u a l i t y c o n t r o l m i s t a k e s i n 
A p r i l and May, 1987, Mr. J e r n f e l t t h a t c l a i m a n t ' s p o o r work 
p e r f o r m a n c e had t o be a d d r e s s e d p r o m p t l y and t h a t a d e m o t i o n was t h e 
b e s t . s o l u t i o n . The t h r e e m i s t a k e s were e i t h e r d i r e c t l y a t t r i b u t a b l e 
t o c l a i m a n t o r i n s p e c t o r s under her s u p e r v i s i o n . Each o f t h o s e 
m i s t a k e s were d i s c u s s e d w i t h c l a i m a n t a t t h e t i m e t h e y o c c u r r e d , 
i n c l u d i n g ways t o a v o i d such m i s t a k e s i n t h e f u t u r e . 

ULTIMATE FINDING OF FACT 

C l a i m a n t was d i s a b l e d by t h e s t r e s s c a u s e d by t h e J u n e , 
1987, d e m o t i o n and t e r m i n a t i o n e v e n t s . 
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CONCLUSIONS OF LAW 

Remand 

The B o a r d may remand a case t o t h e R e f e r e e when i t 
d e t e r m i n e s t h a t : " [ A ] case has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e r e f e r e e . . . ." 
ORS 6 5 6 . 2 9 5 ( 5 ) . 

H e r e , we f i n d no p e r s u a s i v e e v i d e n c e t h a t t h e r e c o r d b e l o w 
was i m p r o p e r l y , i n c o m p l e t e l y o r i n s u f f i c i e n t l y d e v e l o p e d . The 
R e f e r e e a l l o w e d t h e e m p l o y e r t o s u b m i t a d e p o s i t i o n o f Dr. K l e i n and 
t h e c l a i m a n t a r e b u t t a l r e p o r t f r o m Dr. G a r d n e r . T h e r e was no 
ag r e e m e n t b e t w e e n t h e R e f e r e e and t h e p a r t i e s t o a l l o w t h e e m p l o y e r 
t o s u b m i t a m e d i c a l r e p o r t i n r e p l y t o any f u r t h e r r e p o r t s f r o m 
G a r d n e r . A c c o r d i n g l y , t h e R e f e r e e had d i s c r e t i o n t o c l o s e t h e r e c o r d 
a t t h a t p o i n t , w i t h o u t t h e s u b m i s s i o n o f f u r t h e r - e v i d e n c e . 

M o r e o v e r , t h e p a r t i e s were g i v e n t h e o p p o r t u n i t y t o s u b m i t 
w r i t t e n c l o s i n g a r g u m e n t s i n l i e u o f c l o s i n g s t a t e m e n t s a t t h e c l o s e 
o f t h e h e a r i n g . They a p p a r e n t l y chose n o t t o . I n s t e a d , t h e p a r t i e s 
gave t h e i r r e s p e c t i v e c l o s i n g s t a t e m e n t s a t t h e c l o s e o f t h e 
h e a r i n g . A c c o r d i n g l y , we f i n d no e r r o r i n t h e R e f e r e e i s s u i n g h i s 
O p i n i o n and O r d e r , w i t h o u t w r i t t e n c l o s i n g a r g u m e n t s f r o m t h e p a r t i e s . 

C o m p e n s a b i l i t y 

The R e f e r e e q u o t e d f r o m t h e case o f Elwood v. SAIF, 298 Or 
429 ( 1 9 8 5 ) , and c o n c l u d e d t h a t c l a i m a n t had s u s t a i n e d a c o m p e n s a b l e 
m e n t a l s t r e s s c o n d i t i o n due t o t h e e v e n t s o f June 9, 1987, and 
June 12, 1987. We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n s , b u t n o t h i s 
a n a l y s i s . 

I n E l w o o d , t h e w o r k e r p r e s e n t e d an o c c u p a t i o n a l d i s e a s e 
c l a i m , r a t h e r t h a n an i n j u r y c l a i m , f o r e m o t i o n a l s t r e s s . T h e r e f o r e , 
a t t h e o u t s e t , we must d e t e r m i n e w h e t h e r c l a i m a n t ' s d e m o t i o n o f 
June 9, 1987, an d / o r her t e r m i n a t i o n o f June 12, 1987, s h o u l d be 
c h a r a c t e r i z e d as an o c c u p a t i o n a l d i s e a s e o r i n j u r y . 

I n V a l t i n s o n v. SAIF, 56 Or App 184, 187 ( 1 9 8 2 ) , t h e c o u r t 
p r o v i d e d , i n t e r a l i a : 

"What s e t [ s ] o c c u p a t i o n a l d i s e a s e s a p a r t 
f r o m a c c i d e n t a l i n j u r i e s [ i s ] b o t h t h e f a c t 
t h a t t h e y can [ n o t ] h o n e s t l y be s a i d t o be 
u n e x p e c t e d , s i n c e t h e y [ a r e ] r e c o g n i z e d as 
an i n h e r e n t h a z a r d o f c o n t i n u e d e x p o s u r e t o 
c o n d i t i o n s o f t h e p a r t i c u l a r e m p l o y m e n t , 
and t h e f a c t t h a t t h e y [ a r e ] g r a d u a l r a t h e r 
t h a n sudden i n o n s e t . ' " [ q u o t i n g 0'Neal v . . 
S i s t e r s o f P r o v i d e n c e , 22 o r App 9, 16 
( 1 9 7 5 ) ] . 

The f i r s t p r o n g o f t h i s t w o - p a r t t e s t r e q u i r e s a 
d e t e r m i n a t i o n o f w h e t h e r t h e m e d i c a l c o n d i t i o n c l a i m e d w o u l d l i k e l y 
r e s u l t f r o m t h e work a c t i v i t y a l l e g e d t o be t h e cause o f t h e 
c o n d i t i o n . The second p r o n g r e q u i r e s a f i n d i n g . o f w h e t h e r t h e 
a l l e g e d m e d i c a l c o n d i t i o n was "sudden i n o n s e t . " 

H e r e , c l a i m a n t was employed as Q u a l i t y C o n t r o l S u p e r v i s o r . 
U n l i k e an o c c u p a t i o n a l d i s e a s e s i t u a t i o n , she d o e s n o t a l l e g e 
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c o n t i n u e d exposure t o s t r e s s f u l events t h a t l e d t o her mental 
d i s o r d e r . Rather, she a l l e g e s t h a t two d i s c r e t e i n c i d e n t s ; i . e . , her 
June 9, 1987, demotion, and her June 12, 1987, t e r m i n a t i o n , r e s u l t e d 
i n a d i s a b l i n g mental d i s o r d e r . (See Ex. 16-1). We c o n c l u d e , 
t h e r e f o r e , t h a t c l a i m a n t ' s j o b was u n l i k e l y t o r e s u l t i n t h e mental 
d i s o r d e r c l a i m e d by her/ We f u r t h e r conclude t h a t a p e r i o d of t h r e e 
days, i n v o l v i n g two d i s c r e e t i n c i d e n t s , s a t i s f i e s t he "sudden i n 
onset t e s t " r e q u i r e m e n t . Moreover, c l a i m a n t f e l t s i c k t o her stomach 
im m e d i a t e l y f o l l o w i n g her meeting w i t h Mr. Jern's and Mr. Cochran on 
June 9, 1987. She d i d not s l e e p w e l l t h a t n i g h t and the next day 
sought t r e a t m e n t from Dr. Gardner. A c c o r d i n g l y , c l a i m a n t ' s June, 
1987, traumas are p r o p e r l y c h a r a c t e r i z e d as an i n d u s t r i a l i n j u r y . 

I n i n j u r y cases, a worker must prove by a preponderance of 
the evidence t h a t the i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause of her e x i s t i n g d i s a b i l i t y or need f o r medical s e r v i c e s . 
H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or App 254 (1983); former ORS 
656 . 005( 7 ) ( a ) . A worker need n o t , however, prove an a g g r a v a t i o n or 
worsening of her u n d e r l y i n g c o n d i t i o n . Jameson v. SAIF, 63 Or App 
553 ( 1 9 8 3 ) ; Boise Cascade v. Wattenbarger, 63 Or App 447 ( 1 9 8 3 ) . 

Here, c l a i m a n t experienced immediate symptoms s h o r t l y a f t e r 
her demotion on June 9, 1987. A c c o r d i n g l y , she t e s t i f i e d , i n t e r a l i a 

"Q. So what was your response when you saw 
t h a t [ d e m o t i o n ] n o t i c e ? 

"A. I I c o u l d n ' t b e l i e v e i t . I was i n 
t o t a l shock. I mean, i t j u s t " I was s i c k 
at my stomach and i t j u s t I j u s t f l a t 
c o u l d n ' t c o u l d n ' t b e l i e v e i t was 
happening . 

"Q. Were you e x p e r i e n c i n g any o t h e r 
symptoms a t t h a t time t h a t you remember? 

"A. No, I -~ I j u s t I j u s t f e l l a p a r t . 
I mean, I j u s t ~~ I i t was something I 
c o u l d n ' t b e l i e v e . " 

L i k e w i s e , Dr. Gardner t e s t i f i e d as f o l l o w s r e g a r d i n g 
c l a i m a n t ' s e m o t i o n a l s t a t e , s h o r t l y a f t e r her demotion of June 9, 
1987 : 

"A. W e l l , I r e c e i v e d from [ c l a i m a n t ] a t 
the time t h a t she •*•>• t h a t c a l l e d [ i . e . , 
June 9, 1987], wanted an appointment r a t h e r 
emergent f a s h i o n . She came and i n d i c a t e d 
t o me t h a t something shocking had happened 
at work, and t h a t she had you know, she 
was t o t a l l y unprepared f o r as she had been 
bawled o u t , as i t were, and then l e t go. 
T h i s was a something t o t a l l y 
unexpected. She, you know — i t was r e a l 
s h o c k i n g . I t took her a p a r t . When I saw 
her i n my o f f i c e [ i . e . , June 10, 1987], she 
was had — hadn't s l e p t w e l l . She was 
o b v i o u s l y q u i t e depressed and she u l t i m a t e 

w e l l , u l t i m a t e l y , she wasn't e a t i n g . 
She withdrew s o c i a l l y . She went t h r o u g h a 
l o t of the symptoms of a p o s t - t r a u m a t i c 
s t r e s s d i s o r d e r . " -1298-



M o r e o v e r , t h e r e i s no d i s p u t e between Dr. G a r d n e r and 
Dr. K l e i n t h a t c l a i m a n t ' s symptoms were c a u s a l l y r e l a t e d t o t h e 
t r a u m a s o f June 9, 1987, and June 12, 1987. R a t h e r , t h e o n l y d i s p u t e 
i s w h e t h e r c l a i m a n t s u f f e r e d a p o s t - t r a u m a t i c s t r e s s d i s o r d e r o r a 
n o r m a l s e t o f e m o t i o n s f o l l o w i n g her d e m o t i o n and . e v e n t u a l 
t e r m i n a t i o n . 

I n Dr. G a r d n e r ' s v i e w , c l a i m a n t became " t r u l y 
p s y c h i a t r i c a l l y i l l " and u n a b l e t o t h i n k c l e a r l y f o l l o w i n g her 
d e m o t i o n o f June 9, 1987. Dr. K l e i n , on t h e o t h e r hand, t e s t i f i e d , 
i n t e r a l i a : 

" I c a n n o t a g r e e w i t h t h e d i a g n o s i s o f p o s t ' 
t r a u m a t i c s t r e s s , because t h e DSM3 [ i . e . , 
t h e D i a g n o s t i c & S t a t i s t i c s Manual I I I ] 
s p e c i f i c a l l y ' r u l e s i t o u t i n i n v o k i n g t h a t 
-- r u l e s o u t i n v o k i n g t h a t d i a g n o s i s f o r 
o r d i n a r y l i f e c i r c u m s t a n c e s such as j o b 
r e v e r s a l , m a r i t a l c o n f l i c t and t h a t t y p e o f 
t h i n g . And t h a t d i a g n o s i s i s r e s e r v e d f o r 
v e r y s i g n i f i c a n t and u n u s u a l t r a u m a o u t s i d e 
o f t h e u s u a l scope o f human e x p e r i e n c e . " 

G a r d n e r d i d n o t a g r e e w i t h K l e i n , r e p o r t i n g , i n t e r a l i a : 

" H a v i n g , o f c o u r s e , seen [ c l a i m a n t ] b e f o r e , 
d u r i n g , and a f t e r , [ t h e June, 1987, 
t r a u m a s ] r e n d e r e d my v i e w much more 
a c c u r a t e t h a n Dr. K l e i n , who o n l y saw 
[ c l a i m a n t ] a f t e r she had a c h i e v e d a 
p o s i t i o n o f s t a b i l i t y , and was, i n f a c t , 
p s y c h i a t r i c a l l y s t a t i o n a r y and r e a d y t o . 
r e t u r n t o w o r k . * * *. 

" I n t h e d i a g n o s t i c c r i t e r i a f o r t h e P o s t 
T r a u m a t i c S t r e s s D i s o r d e r i n DSM I I I . R , t h e 
r e q u i r e m e n t i s t h a t i t l a s t a b o u t one 
m o n t h . I n my o p i n i o n , [ c l a i m a n t ] e x h i b i t e d 
her symptoms f o r 2-1/2 t o 3 m o n t h s , and.was 
d e c l a r e d s t a t i o n a r y and c a p a b l e o f 
r e t u r n i n g t o work i n September o f 1987." 

We a r e more p e r s u a d e d by t h e o p i n i o n o f Dr. G a r d n e r , t h a n 
t h a t o f Dr. K l e i n . Unli'ke K l e i n , G ardner began t r e a t i n g c l a i m a n t 
w e l l b e f o r e t h e J u n e , 1987, t r a u m a s . He, t h e r e f o r e , was i n a 
s u p e r i o r p o s i t i o n t o a s s e s s , f i r s t - h a n d , t h e s e v e r i t y o f c l a i m a n t ' s 
p s y c h i a t r i c symptoms f o l l o w i n g t h e t r a u m a s o f J u n e , 1987. See 
W e i l a n d v. SAIF, 64 Or App 810 ( 1 9 8 3 ) . 

F u r t h e r m o r e , i m m e d i a t e l y f o l l o w i n g t h e t r a u m a s o f ..June, 
1987, c l a i m a n t s o u g h t m e d i c a l a t t e n t i o n f r o m Dr. Gardner.- G a r d n e r 
n o t e d a v a r i e t y o f p s y c h i a t r i c symptoms i n c l u d i n g , i n t e r a l i a . , • 
s l e e p l e s s n e s s , l o s s o f a p p e t i t e , and s o c i a l w i t h d r a w a l . Former ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) d e f i n e s a "compensable i n j u r y " a s : " [ A ] n a c c i d e n t a l 
i n j . u r y . .. . a r i s i n g o u t o f and i n t h e c o u r s e o f employment; r e q u i r i n g 
m e d i c a l s e r v i c e s or r e s u l t i n g i n d i s a b i l i t y o r d e a t h . " C l a i m a n t 
r e q u i r e d G a r d n e r ' s m e d i c a l s e r v i c e s f o r t r e a t m e n t o f her p s y c h i a t r i c 
symptoms m a t e r i a l l y c a u s e d by t h e t r a u m a s o f J u n e , 1987. She has, 
t h e r e f o r e , s u s t a i n e d a compensable m e n t a l s t r e s s c o n d i t i o n . 
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ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 17, 1987, i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e , p a y a b l e by 
t h e i n s u r e r , o f $750. 

RICHARD H. OLSEN, Claimant WCB 87-01592 
D a r r e l l L. Cornelius, Claimant's Attorney J u l y 27, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r . and John s o n 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e S c h u l t z ' 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m f o r h y p e r t e n s i o n . W i t h i t s r e p l y b r i e f , SAIF s u b m i t s a copy 
o f an e x c e r p t f r o m a m e d i c a l t r e a t i s e . C l a i m a n t o b j e c t s t o Board 
c o n s i d e r a t i o n o f t h i s s u b m i s s i o n . On r e v i e w , we d e c l i n e t o 
c o n s i d e r t h e e v i d e n t i a r y s u b m i s s i o n . We a f f i r m on t h e m e r i t s . 

ISSUES 

1 . E v i d e n c e . W h e t h e r , f o r p u r p o s e s o f r e b u t t i n g a p r i o r 
a d m i t t e d e x h i b i t , we s h o u l d c o n s i d e r a copy o f a p o r t i o n o f a 
m e d i c a l r e p o r t t h a t was n o t o f f e r e d as an e x h i b i t a t h e a r i n g ? 

2. C o m p e n s a b i l i t y . Whether w o r k - r e l a t e d s t r e s s was t h e 
m a j o r c o n t r i b u t i n g cause o f a w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g 
h y p e r t e n s i o n t o t h e p o i n t t h a t he r e q u i r e d m e d i c a l s e r v i c e s o r 
became d i s a b l e d ? 

FINDINGS OF FACT 

The B o a r d a d o p t s t h a t p o r t i o n o f t h e R e f e r e e ' s f a c t u a l 
f i n d i n g s commencing on page 1 o f h i s o r d e r and c o n t i n u i n g up t o t h e 
f i r s t f u l l p a r a g r a p h on page 3 o f h i s o r d e r . We make t h e f o l l o w i n g 
a d d i t i o n a l f i n d i n g s . 

SAIF's c o u n s e l r a i s e d no o b j e c t i o n t o a d m i s s i o n o f 
e x h i b i t 33 a t h e a r i n g . 

W o r k - r e l a t e d s t r e s s was t h e m a j o r c o n t r i b u t i n g c a use o f a 
w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g h y p e r t e n s i o n t o t h e p o i n t t h a t , 
on O c t o b e r 15, 1986, he r e q u i r e d m e d i c a l s e r v i c e s and was d i s a b l e d 
f r o m w o r k . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n c e 

A t h e a r i n g , c l a i m a n t o f f e r e d as an e x h i b i t a p o r t i o n o f a 
m e d i c a l t r e a t i s e . C l a i m a n t ' s s u b m i s s i o n was a d m i t t e d t o t h e r e c o r d 
as E x h i b i t 33. On Board r e v i e w , SAIF a s s e r t s t h a t t h e e x c e r p t e d 
m a t e r i a l i s o u t d a t e d . W i t h i t s r e p l y b r i e f , SAIF s u b m i t t e d a copy 
o f t h e c o r r e s p o n d i n g pages f r o m t h e most r e c e n t e d i t i o n o f t h e 
m e d i c a l t r e a t i s e . 

We have no a u t h o r i t y t o c o n s i d e r e v i d e n c e n o t a d m i t t e d a t 
t h e h e a r i n g and n o t a p a r t o f t h e r e c o r d . Groshong v. Montgomery 
Ward Co., 73 Or App 403, 406 ( 1 9 8 5 ) . We, t h e r e f o r e , d e c l i n e t o 
c o n s i d e r SAIF's s u b m i s s i o n . 

We may remand t o t h e R e f e r e e i f we f i n d t h a t t h e r e c o r d 
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has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " ORS 6 5 6 . 2 9 5 ( 5 ) . SAIF d i d n o t o b j e c t a t h e a r i n g t o 
a d m i s s i o n o f E x h i b i t 33. M o r e o v e r , Dr. B e n n e t t ' s o p i n i o n t h a t t h e 
e x c e r p t s u b m i t t e d by c l a i m a n t a t h e a r i n g was o u t d a t e d was d u l y 
n o t e d i n t h e r e c o r d . We c o n c l u d e t h a t t h e r e c o r d has n o t been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " 
We d e c l i n e t o remand t h i s m a t t e r . 

C o m p e n s a b i l i t y 

The Board a d o p t s t h e R e f e r e e ' s o p i n i o n w i t h r e g a r d t o t h e 
m e r i t s o f t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 15, 1988 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $900, t o be p a i d 
by t h e SAIF C o r p o r a t i o n . • 

SHARON SALZER, Claimant Own Motion 87-0438M 
Francesconi & Associates, Claimant's Attorneys July 27, 1989 
Rankin, e t a l . , Defense Attorneys Own Motion Order 

C l a i m a n t r e q u e s t s t h a t t h e Board e x e r c i s e i t s "own 
m o t i o n " a u t h o r i t y t o r e o p e n her c l a i m f o r an a l l e g e d w o r s e n i n g o f 
her May 13, 1978, i n d u s t r i a l i n j u r y . Her a g g r a v a t i o n r i g h t s have 
e x p i r e d . S p e c i f i c a l l y , c l a i m a n t seeks t e m p o r a r y d i s a b i l i t y 
b e n e f i t s b e g i n n i n g on one o f t h e f o l l o w i n g d a t e s : ( 1 ) A u g u s t 28, 
1985, t h e d a t e o f a p p l i c a t i o n o f a f l e x i o n j a c k e t ; ( 2 ) O c t o b e r 28, 
1986, t h e d a t e o f h o s p i t a l i z a t i o n f o r chymopapaine i n j e c t i o n 
t r e a t m e n t ; and ( 3 ) June 2 1 , 1988, t h e d a t e ' o f " h o s p i t a l i z a t i o n f o r 
back s u r g e r y . She a l s o seeks assessment o f a p e n a l t y and a t t o r n e y 
f e e f o r t h e e m p l o y e r ' s a l l e g e d l y u n r e a s o n a b l e r e s i s t a n c e t o 
payment o f c o m p e n s a t i o n . The e m p l o y e r recommends t h e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s b e g i n n i n g o n • t h e d a t e o f back 
s u r g e r y . 

Under ORS 656 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e , our "own 
m o t i o n " a u t h o r i t y t o re o p e n a c l a i m when we f i n d t h a t t h e r e i s a 
w o r s e n i n g o f a c o m p e n s a b l e . i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t 
o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o award 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e t h e 
w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t . s u r g e r y . 

By Own M o t i o n Order d a t e d March 25, 1987, as 
r e c o n s i d e r e d on May 19 and June'24, 1987, we d e n i e d c l a i m a n t ' s 
r e q u e s t f o r own m o t i o n r e l i e f b a s ed, i n p a r t , on t h e l a c k o f 
p e r s u a s i v e e v i d e n c e t h a t • c l a i m a n t 1 s compensable i n j u r y had 
w o r s e n e d . A f t e r ' c a r e f u l l y r e v i e w i n g t h i s r e c o r d , we r e m a i n 
u n p e r s u a d e d t h a t c l a i m a n t ' s 1978 i n j u r y had worsened p r i o r t o t h e 
i s s u a n c e o f t h o s e o r d e r s . A c c o r d i n g l y , we d e c l i n e t o award 
t e m p o r a r y d i s a b i l i t y b e n e f i t s b e g i n n i n g i n e i t h e r 198.5 o r 1986. 

C l a i m a n t ' s d o c t o r r e q u e s t e d a u t h o r i z a t i o n f o r ba 
s u r g e r y i n 1987. The e m p l o y e r d e n i e d a u t h o r i z a t i o n , p r o m p t i n g 
c l a i m a n t t o r e q u e s t a h e a r i n g on t h e d e n i a l . U l t i m a t e l y , by Orde r 
on R e c o n s i d e r a t i o n d a t e d A p r i l 1 1 , 1988, as amended on A p r i l 25 
and May 1 1 , 1988, t h e Board s e t a s i d e t h e e m p l o y e r ' s d e n i a l , 
f i n d i n g t h e p r o p o s e d s u r g e r y t o be r e a s o n a b l e and n e c e s s a r y 
t r e a t m e n t f o r t h e 1978 compensable i n j u r y . Those o r d e r s were n o t 
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a p p e a l e d and, hence, a r e f i n a l . The s u r g e r y was l a t e r p e r f o r m e d 
on June 2 1 , 1988. 

A f t e r r e v i e w i n g t h i s r e c o r d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s 1978 compe n s a b l e i n j u r y has worsened r e q u i r i n g 
h o s p i t a l i z a t i o n f o r s u r g e r y on June 2 1 , 1988. A c c o r d i n g l y , 
c l a i m a n t ' s c l a i m i s re o p e n e d w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o 
commence on June 2 1 , 1988, t h e d a t e o f s u r g e r y , and t o c o n t i n u e 
u n t i l c l a i m a n t r e t u r n s t o her r e g u l a r work a t her r e g u l a r wage o r 
i s m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . R e i mbursement f r o m 
t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d 
u n d e r ORS 656,625 and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e 
c l a i m s h a l l be c l o s e d by t h e e m p l o y e r p u r s u a n t t o OAR 438-12-055, 

On t h e p e n a l t y and a t t o r n e y f e e i s s u e , c l a i m a n t 
g e n e r a l l y c i t e s t h e e m p l o y e r ' s " u n r e a s o n a b l e r e s i s t a n c e " as t h e 
b a s i s f o r t h e p e n a l t y and f e e . However, we a r e n o t p e r s u a d e d t h a t 
t h e e m p l o y e r a c t e d u n r e a s o n a b l y i n p r o c e s s i n g c l a i m a n t ' s own 
m o t i o n r e q u e s t . I n d e e d , w i t h i n 60 days o f r e c e i v i n g c l a i m a n t ' s 
own m o t i o n r e q u e s t , t h e e m p l o y e r recommended t h a t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s commence on t h e d a t e o f her back s u r g e r y . The 
e m p l o y e r s u b s t a n t i a l l y c o m p l i e d w i t h t h e Boa r d ' s own m o t i o n 
r u l e s . See OAR 4 3 8 - 1 2 - 0 2 5 ( 2 ) , 4 3 8 - 1 2 - 0 3 0 ( 1 ) , . A p e n a l t y and 
a t t o r n e y f e e i s n o t w a r r a n t e d . 

As a r e a s o n a b l e a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n c r e a t e d by t h i s 
o r d e r , n o t t o exceed $700, p a y a b l e o u t o f c o m p e n s a t i o n . 
A d d i t i o n a l l y , we a p p r o v e a c l i e n t - p a i d f e e n o t t o exceed $1,036, 

I T I S SO ORDERED. 

DAVID A. SKIPLE, Claimant WCB 88-19856, 89-02402 & 89-02403 
Pozzi, Wilson, et a l . , Claimant's Attorneys July 27, 1989 
Acker, et a l . , Defense Attorneys Order Denying Motion t o Dismiss 
Bui l a r d , e t a l . , Defense Attorneys 

R eviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g L i b e r t y N o r t h w e s t 
I n s u r a n c e Company's r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s o r d e r t h a t 
awarded a c a r r i e r - p a i d a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
r e n d e r e d p r i o r t o h e a r i n g i n o b t a i n i n g L i b e r t y N o r t h w e s t ' s a c c e p t a n c e 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . C l a i m a n t c o n t e n d s t h a t we l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h e a t t o r n e y f e e i s s u e . We d i s a g r e e and deny 
t h e m o t i o n . 

FINDINGS OF FACT 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h L i b e r t y N o r t h w e s t 
and a "new i n j u r y " c l a i m w i t h Y e l l o w F r e i g h t System. E v e n t u a l l y , b o t h 
c a r r i e r s d e n i e d r e s p o n s i b i l i t y and r e q u e s t e d an o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t p u r s u a n t t o ORS 656.307. T h e r e a f t e r , a .307 o r d e r 
i s s u e d , r e f e r r i n g t h e m a t t e r t o t h e H e a r i n g s D i v i s i o n f o r an 
a r b i t r a t i o n p r o c e e d i n g . 

P r i o r t o t h e a r b i t r a t i o n p r o c e e d i n g , w i t h R e f e r e e a p p r o v a l , 
t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t i o n . L i b e r t y N o r t h w e s t a g r e e d t o 
a c c e p t r e s p o n s i b i l i t y f o r c l a i m a n t ' s a g g r a v a t i o n c l a i m . L i b e r t y 
N o r t h w e s t and c l a i m a n t f u r t h e r a g r e e d t o s u b m i t t h e i s s u e o f 
c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f e e t o t h e R e f e r e e f o r 
r e s o l u t i o n , 
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The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o a 
c a r r i e r - p a i d a t t o r n e y f e e f o r h i s c o u n s e l ' s e f f o r t s p r i o r t o t h e 
i s s u a n c e o f t h e .307 o r d e r . C o n s e q u e n t l y , t h e R e f e r e e awarded a 
c a r r i e r - p a i d a t t o r n e y f e e o f $2,000, p a y a b l e by L i b e r t y N o r t h w e s t t o 
c l a i m a n t . L i b e r t y N o r t h w e s t r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s 
o r d e r " r e g a r d i n g e n t i t l e m e n t t o i n s u r e r - p a i d a t t o r n e y f e e s . " 

CONCLUSIONS 

We have p r e v i o u s l y d e t e r m i n e d t h a t we l a c k j u r i s d i c t i o n t o 
c o n s i d e r r e q u e s t s f o r B o a r d r e v i e w where t h e s o l e i s s u e i s t h e amount 
o f an a t t o r n e y f e e awarded under ORS 6 5 6 . 3 8 6 ( 1 ) . R o n a l d L. Warner, 40 
Van N a t t a 1082, 1194 ( 1 9 8 8 ) . I n such c a s e s , t h e a p p r o p r i a t e avenue o f 
a p p e a l i s t o t h e c i r c u i t c o u r t u n d e r t h e p r o v i s i o n s o f ORS 
6 5 6 . 3 8 8 ( 2 ) . See G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530 
( 1 9 8 8 ) . However, we r e t a i n j u r i s d i c t i o n t o c o n s i d e r i s s u e s c o n c e r n i n g 
t h e e n t i t l e m e n t t o an a t t o r n e y f e e . See B e t t y L. Evans, 41 Van N a t t a 
21 ( 1 9 8 9 ) ; R o n a l d L. Warner, s u p r a . 

H e r e , t h e i s s u e on r e v i e w i s t h e e n t i t l e m e n t t o , r a t h e r t h a n 
t h e amount o f , a c a r r i e r - p a i d a t t o r n e y f e e awarded by t h e R e f e r e e . 
Under such c i r c u m s t a n c e s , we have j u r i s d i c t i o n t o r e v i e w t h e o r d e r . 
See B e t t y L. Evans, s u p r a ; R o n a l d L. Warner, s u p r a . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Once a 
h e a r i n g t r a n s c r i p t i s o b t a i n e d , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s 
and a b r i e f i n g s c h e d u l e i m p l e m e n t e d . Upon c o m p l e t i o n o f t h e b r i e f i n g 
s c h e d u l e , t h i s case w i l l be d o c k e t e d f o r Board r e v i e w . 

I T I S SO ORDERED, 

THEODORE R. ST0LLER, Claimant WCB 87-07972 
Lawrence A. Castle, Claimant's Attorney J u l y 27, 1989 
Ridgeway K. Foley, Defense Attorney Order on Review 
David 0. Home, Defense Attorney 

Reviewed by Board Members C r i d e r and J o h n s o n . 

Wausau I n s u r a n c e Company ("Wausau") r e q u e s t s r e v i e w o f 
t h o s e p o r t i o n s o f R e f e r e e H i g a s h i ' s o r d e r t h a t : ( 1 ) s e t a s i d e i t s 
a g g r a v a t i o n d e n i a l o f c l a i m a n t ' s l o w back c o n d i t i o n ; and ( 2 ) 
u p h e l d S t . P a u l F i r e & M a r i n e I n s u r a n c e Company's ("St. P a u l " ) 
"new i n j u r y " d e n i a l , o f t h e same c o n d i t i o n . 

The Board a f f i r m s t h e o r d e r . o f t h e R e f e r e e . 

ISSUES 

1 . Whether c l a i m a n t s u s t a i n e d a compe n s a b l e a g g r a v a t i o n 
o r "new i n j u r y . " 

2. Whether Wausau o r S t . P a u l i s r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s and makes t h e 
f o l l o w i n g a d d i t i o n a l f i n d i n g s . 
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A l t h o u g h c l a i m a n t ' s l o w back p a i n d i m i n i s h e d f o l l o w i n g 
h i s c o m p e n s a b l e i n j u r y o f O c t o b e r , 1984, i t n e v e r c o m p l e t e l y 
r e s o l v e d . 

W h i l e a t home, c l a i m a n t r e g u l a r l y h a u l e d f i r e w o o d f r o m 
an o u t s i d e shed i n t o h i s house. He u s u a l l y c a r r i e d s i x - t o - e i g h t 
p i e c e s o f wood. H i s house was a p p a r e n t l y h e a t e d by a wood b u r n i n g 
s t o v e , w h i c h n e c e s s i t a t e d t h e f i r e w o o d h a u l i n g . No i n c i d e n t o r 
back p a i n o c c u r r e d w h i l e c l a i m a n t was l i f t i n g o r h a u l i n g f i r e w o o d . 

I n e a r l y March, 1987, c l a i m a n t c o n t r a c t e d a c h e s t c o l d 
t h a t e v e n t u a l l y r e s u l t e d i n e p i s o d i c c o u g h i n g . W h i l e c o u g h i n g on 
S a t u r d a y , March 7, 1987, h i s back went " o u t . " He f e l t spasms and 
p a i n i n h i s l o w back and i n t o h i s l e f t l e g . Such symptoms were 
i d e n t i c a l t o t h o s e he s u s t a i n e d f o l l o w i n g h i s compensable i n j u r y 
o f O c t o b e r , 1984, o n l y more s e v e r e . The f o l l o w i n g d a y, he 
t e l e p h o n e d Mr. C h i l d s , h i s a s s i s t a n t s u p e r v i s o r , and i n f o r m e d him 
t h a t he w o u l d be u n a b l e t o work on Monday, March 9, 1987. 
F o l l o w i n g C h i l d s ' a d v i c e , c l a i m a n t t e l e p h o n e d h i s p r o d u c t i o n 
s u p e r v i s o r , "Cy," on March 9, 1987, t o r e p o r t t h a t he was u n a b l e 
t o w o r k . 

C l a i m a n t r e t u r n e d t o Dr. S c h m i d t , h i s t r e a t i n g 
c h i r o p r a c t o r , on March 1 1 , 1987. Sc h m i d t d i a g n o s e d a l o w back 
s t r a i n w i t h a t t e n d a n t spasm and t o o k c l a i m a n t o f f work f o r f i v e 
and o n e - h a l f weeks. 

On March 16, 1987, Mr. H o f f s t e t t e r , t h e owner o f 
S t . P a u l ' s i n s u r e d , t e l e p h o n e d c l a i m a n t . C l a i m a n t i n f o r m e d 
H o f f s t e t t e r t h a t he w o u l d be r e a d y t o r e t u r n t o work i n e i g h t 
weeks. Some d i s c u s s i o n o f t h e cause o f c l a i m a n t ' s back p r o b l e m 
t o o k p l a c e d u r i n g t h i s t e l e p h o n e c o n v e r s a t i o n . T h ere was no 
d i s c u s s i o n n o r m e n t i o n , however, o f any i n c i d e n t o r i n j u r y 
a s s o c i a t e d w i t h c l a i m a n t ' s f i r e w o o d h a u l i n g . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s i n d u s t r i a l s l i p - a n d - f a l l i n j u r y o f 
F e b r u a r y 2, 1987,. d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o cause a 
w o r s e n i n g o f h i s u n d e r l y i n g l o w back c o n d i t i o n . 

C l a i m a n t ' s compensable l ow back i n j u r y o f O c t o b e r 10, 
1984, h i s i n d u s t r i a l s l i p - a n d - f a l l i n c i d e n t o f F e b r u a r y 2, 1987, 
h i s at-home f i r e w o o d h a u l i n g , and h i s at-home c o u g h i n g e p i s o d e o f 
March 7, 1987, a l l c o n t r i b u t e d t o cause a w o r s e n i n g o f h i s l o w 
back symptoms and d i s a b i l i t y . 

CONCLUSIONS OF LAW 

We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t 
s u s t a i n e d an a g g r a v a t i o n , r a t h e r t h a n a "new i n j u r y " , h o w e v e r , 
inasmuch as h i s o r d e r i s s u e d b e f o r e t h e C o u r t o f A p p e a l s ' d e c i s i o n 
on remand i n Gwynn v. SAIF, 304 OR 345, on rem 91 Or App 84 
( 1 9 8 8 ) , we do so under o u r own a n a l y s i s . 

C o m p e n s a b i l i t y 

I n c o m p e n s a b i l i t y / r e s p o n s i b i l i t y c a s e s , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . To e s t a b l i s h a c o m p e n s a b l e 
a g g r a v a t i o n , c l a i m a n t must p r o v e , i n t e r a l i a , t h a t h i s i n c r e a s e d 
low back p a i n i n March, 1987, was g r e a t e r t h a n t h a t c o n t e m p l a t e d 
a t t h e t i m e o f h i s l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . Gwynn v. 
SAIF, s u p r a . Inasmuch as c l a i m a n t s u s t a i n e d a n o n d i s a b l i n g 
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c o m p e n s a b l e i n j u r y , we f i n d t h a t t h e N o t i c e o f C l o s u r e , d a t e d 
O c t o b e r 5, 1985, d i d n o t c o n t e m p l a t e f u t u r e s y m p t o m a t i c 
f l a r e - u p s . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s i n c r e a s e d l o w 
back p a i n i n March, 1987, w h i c h r e s u l t e d i n f i v e and o n e - h a l f 
weeks o f t o t a l d i s a b i l i t y , c aused a w o r s e n i n g o f h i s c o m p e n s a b l e 
i n j u r y . 

T u r n i n g t o t h e e l e m e n t o f c a u s a t i o n , see S t e p p v. SAIF, 
78 Or App 438, 441 (1986 ) and ORS 656 . 2 7 3 ( 1 ) , c l a i m a n t must p r o v e 
t h a t h i s c o mpensable i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s w o r s e n e d 
c o n d i t i o n . As we u n d e r s t a n d t h e u n c o n t r a d i c t e d t e s t i m o n y o f ' 
Dr. S c h m i d t , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , he i s o f t h e 
o p i n i o n t h a t s e v e r a l f a c t o r s c o n t r i b u t e d t o c l a i m a n t ' s w o r s e n e d 
c o n d i t i o n . Those f a c t o r s i n c l u d e : ( 1 ) t h e p r o g r e s s i o n o f t h e 
c o m p e n s a b l e i n j u r y o f O c t o b e r , 1984; ( 2 ) t h e i n d u s t r i a l 
s l i p - a n d - f a l l i n c i d e n t o f F e b r u a r y 2, 1987; ( 3 ) t h e at-home 
f i r e w o o d h a u l i n g ; and ( 4 ) t h e at-home c o u g h i n g e p i s o d e o f March 7, 
1987. (Ex. 12 pp. 1 7 - 1 9 ) . 

When b o t h o n - t h e - j o b and o f f - t h e - j o b f a c t o r s c o n t r i b u t e 
t o a w o r k e r ' s w orsened c o n d i t i o n , as h e r e , i t i s w e l l s e t t l e d t h a t 
he has p r o v e n a m a t e r i a l c a u s a l , c o n t r i b u t i o n . G r a b l e v. 
W e y e r h a u s e r , 291 Or 387 ( 1 9 8 1 ) . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t has p r o v e n a m a t e r i a l c a u s a l r e l a t i o n s h i p between h i s 
worsened c o n d i t i o n and t h e compensable i n j u r y o f O c t o b e r , 1984, 

We f u r t h e r c o n c l u d e t h a t c l a i m a n t has p r o v e n t h e 
c o m p e n s a b i l i t y o f h i s F e b r u a r y 2, 1987, s l i p - a n d - f a l l i n j u r y . The 
i n j u r y was w i t n e s s e d by c o - w o r k e r , Mr. M i z e , who t e s t i f i e d , i n t e r 
a l i a : " I saw [ c l a i m a n t ] go down." ( T r . 3 1 ) . M o r e o v e r , as we 
f o u n d above, t h e u n c o n t r a d i c t e d t e s t i m o n y o f Dr. S c h m i d t i s t h a t 
t h e s l i p - a n d - f a l l i n j u r y c o n t r i b u t e d t o c l a i m a n t ' s w o r s e n e d 
c o n d i t i o n , w h i c h r e q u i r e d m e d i c a l s e r v i c e s and r e s u l t e d i n 
d i s a b i l i t y . See ORS 656 . 0 0 5 ( 7 ) ( a ) . 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y r e m a i n s w i t h Wausau, u n l e s s t h e "new-
i n j u r y " i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s d i s a b i l i t y ( i . e . , 
c a u s e d a w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n ) . H e n s e l P h e l p s 
C o n s t r u c t i o n v. M i r i c h , 81 Or App 290, 294 (1986.). 

The e v i d e n c e s u g g e s t s t h a t c l a i m a n t ' s s i i p - a n d - f a l l 
i n j u r y o f F e b r u a r y 2, 1987, d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a 
w o r s e n i n g o f h i s u n d e r l y i n g low back c o n d i t i o n . I n f a c t , c l a i m a n t 
f e l t t h a t h i s back was " f i n e " i m m e d i a t e l y a f t e r t h e 
s l i p - a n d - f a l l . He t o o k no t i m e o f f w o r k . M o r e o v e r , on March 1 1 , 
1987, Dr. S c h m i d t o p i n e d t h a t c l a i m a n t ' s symptoms were " n e a r l y 
i d e n t i c a l " t o t h o s e he had e x p e r i e n c e d f o l l o w i n g .his c o m p e n s a b l e 
i n j u r y o f O c t o b e r , 1984. 

Under such c i r c u m s t a n c e s , we a g r e e w i t h t h e R e f e r e e ' s 
c o n c l u s i o n t h a t c l a i m a n t s u s t a i n e d an a g g r a v a t i o n , r a t h e r t h a n a 
"new i n j u r y . " 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d November 30, 1987, i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f 
$1000, t o be p a i d by Wausau. The Board a p p r o v e s a c l i e n t - p a i d 
f e e , p a y a b l e f r o m S t . P a u l t o i t s a t t o r n e y , n o t t o e x c e e d $856. 
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LENNY G. TAYLOR, Claimant WCB 87-15293 
Max Rae, Claimant's Attorney July 27, 1989 
M e r r i l y McCabe (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H e t t l e ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f m e d i c a l s e r v i c e s r e l a t e d 
t o h i s c u r r e n t n e c k , low b a c k , and b i l a t e r a l l e g , f o o t and hand 
c o n d i t i o n s . On r e v i e w , t h e s o l e i s s u e i s w h e t h e r c l a i m a n t ' s 
c u r r e n t need f o r t r e a t m e n t i s m a t e r i a l l y r e l a t e d t o h i s 
c o m p e n s a b l e i n j u r y w i t h SAIF. 

We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g e x c e p t i o n s . 

The R e f e r e e f o u n d t h a t " [ w ] i t h r e g a r d t o c l a i m a n t ' s 
c e r v i c a l p r o b l e m s , Dr. P e t e r s o n d i a g n o s e d d e g e n e r a t i v e j o i n t 
d i s e a s e , s p o n d y l o s i s a t t h e L5 l e v e l . . . " ' We, i n s t e a d , f i n d 
t h a t Dr. P e t e r s o n d i a g n o s e d s l i g h t s p o n d y l o s i s a t t h e C5 l e v e l . 

The R e f e r e e f o u n d t h a t c l a i m a n t f i r s t t r e a t e d f o r 
c e r v i c a l p r o b l e m s i n December 1 9 8 1 , whereas we f i n d t h a t c l a i m a n t 
f i r s t t r e a t e d f o r h i s neck p r o b l e m s i n O c t o b e r 1 9 8 1 . 

The R e f e r e e f o u n d t h a t c l a i m a n t s o u g h t no a d d i t i o n a l 
t r e a t m e n t a f t e r June 1983 f o r a p p r o x i m a t e l y t h r e e y e a r s , w hereas 
we f i n d t h a t c l a i m a n t d i d n o t seek f u r t h e r t r e a t m e n t f o r a l m o s t 
f o u r y e a r s . 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t . 

C l a i m a n t was a c r e d i b l e w i t n e s s , b u t he had a p o o r 
memory r e g a r d i n g t h e o n s e t o f h i s l e g , f o o t , hand and neck 
symptoms. 

C l a i m a n t e x p e r i e n c e d l o w back p a i n and t i n g l i n g and p a i n 
i n b o t h l e g s f o l l o w i n g h i s J a n u a r y 1979 i n j u r y . C l a i m a n t 
d e v e l o p e d l e g j e r k i n g and f o o t and hand p a i n i n o r a r o u n d A u g u s t 
1 9 8 1 , f o l l o w e d by t h e o n s e t o f neck p a i n i n o r a r o u n d O c t o b e r 
1 9 8 1 . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has n o t d e m o n s t r a t e d t h a t h i s c u r r e n t need f o r 
m e d i c a l t r e a t m e n t i s r e l a t e d t o h i s c ompensable i n j u r y i n 1979. 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n s u b j e c t t o t h e f o l l o w i n g 
comment. 

Low Back C o n d i t i o n and R e l a t e d B i l a t e r a l Leg P a i n 

C l a i m a n t s u f f e r s f r o m l o w back and b i l a t e r a l l e g p a i n . 
The m e d i c a l e x p e r t s a t t r i b u t e t h e s e symptoms t o d e g e n e r a t i v e 
changes i n c l a i m a n t ' s l u m b a r s p i n e . The R e f e r e e c o n c l u d e d t h a t 
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c l a i m a n t had n o t d e m o n s t r a t e d t h a t h i s c u r r e n t low back symptoms 
a r e c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e i n j u r y i n 1979. The 
R e f e r e e d i d n o t s p e c i f i c a l l y a d d r e s s c l a i m a n t ' s r e l a t e d b i l a t e r a l 
l e g p a i n . 

We do n o t e n t i r e l y a g r e e w i t h t h e R e f e r e e ' s e v a l u a t i o n 
o f t h e m e d i c a l e v i d e n c e r e g a r d i n g c l a i m a n t ' s low back c o n d i t i o n . 
T r e a t i n g c h i r o p r a c t o r W h i t m o r e r e n d e r e d an o p i n i o n s u p p o r t i n g a 
c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s compensable i n j u r y i n 
J a n u a r y 1979 and h i s c u r r e n t low back p r o b l e m s . The R e f e r e e 
d e c l i n e d t o a f f o r d t h a t o p i n i o n any s p e c i a l w e i g h t based on h i s 
f i n d i n g t h a t W h i t m o r e " n e v e r t r e a t e d c l a i m a n t b e f o r e A p r i l 1987." 
However, c l a i m a n t c r e d i b l y t e s t i f i e d t h a t Dr. W h i t m o r e was 
i n v o l v e d i n h i s i n i t i a l t r e a t m e n t a t t h e W h i t m o r e c l i n i c i n 1 9 8 1 . 
A c c o r d i n g l y , Dr. W h i t m o r e i s e n t i t l e d t o some d e f e r e n c e as 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

N e v e r t h e l e s s , we a g r e e w i t h t h e R e f e r e e ' s u l t i m a t e 
c o n c l u s i o n t h a t c l a i m a n t has n o t d e m o n s t r a t e d t h a t h i s c u r r e n t l o w 
back c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e i n j u r y i n 
1979. The f i r s t p e r s u a s i v e , o b j e c t i v e e v i d e n c e o f l u m b a r d i s c 
damage i s p r o v i d e d by x - r a y s t a k e n i n 1987, more t h a n e i g h t y e a r s 
a f t e r t h e c o m p e n s a b l e i n j u r y . We r e c o g n i z e t h a t n e u r o s u r g e o n T s a i 
d i a g n o s e d a p o s s i b l e h e r n i a t e d d i s c when he examined c l a i m a n t i n 
September 1 9 8 1 . We a r e a l s o aware t h a t t r e a t i n g c h i r o p r a c t o r 
Hazen o p i n e d t h a t x - r a y s t a k e n i n 1981 d e m o n s t r a t e d " t r o u b l e w i t h 
L4-5 and L5-S1 d i s c s p a c e s . " However, t h e s e and s u b s e q u e n t l u m b a r 
x - r a y s t a k e n i n 1981 were i n t e r p r e t e d as n o r m a l by no f e w e r t h a n 
f o u r p h y s i c i a n s w i t h s p e c i a l e x p e r t i s e i n r e a d i n g s p i n a l x - r a y s 
and d i a g n o s i n g s p i n a l c o n d i t i o n s , i n c l u d i n g Dr. T s a i , h i m s e l f . 
M o r e o v e r , Dr. T s a i , w h i l e n o t i n g t h a t t h e 1979 f a l l p r e c e d e d t h e 
x - r a y o b s e r v a t i o n s , d i d n o t r e l a t e any d i s c a b n o r m a l i t y t o t h e 
c o mpensable i n j u r y . 

F u r t h e r m o r e , t h e r e i s no p e r s u a s i v e m e d i c a l o p i n i o n 
l i n k i n g c l a i m a n t ' s c u r r e n t back c o n d i t i o n t o h i s 1979 i n j u r y . We 
r e c o g n i z e t h a t c l a i m a n t ' s c u r r e n t t r e a t i n g c h i r o p r a c t o r , 
Dr. W h i t m o r e , a t t r i b u t e d h i s l o w back p a i n t o t h a t i n j u r y . 
However, t h e R e f e r e e c o n c l u d e d t h a t h i s o p i n i o n was n o t 
p e r s u a s i v e , and we a g r e e . Dr. W h i t m o r e based h i s o p i n i o n e n t i r e l y 
on t h e f a c t t h a t c l a i m a n t had c o m p l a i n e d o f p a i n i n t h e same a r e a 
o f t h e l o w back f o l l o w i n g h i s 1979 i n j u r y . He d i d n o t a d d r e s s 
o t h e r p o s s i b l e a l t e r n a t i v e causes, such as t h e n a t u r a l a g i n g 
p r o c e s s and c l a i m a n t ' s s t r e n u o u s work and p e r s o n a l a c t i v i t i e s . I n 
l i g h t o f t h e s e w eaknesses, t h e R e f e r e e c o r r e c t l y c o n c l u d e d t h a t 
Dr. W h i t m o r e ' s o p i n i o n i s e n t i t l e d t o l i t t l e w e i g h t . ' 

A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t 
c l a i m a n t has n o t d e m o n s t r a t e d t h a t h i s c u r r e n t low back p a i n i s 
c o m p e n s a b l e . For t h e same r e a s o n s , we c o n c l u d e t h a t c l a i m a n t ' s 
b i l a t e r a l l e g p a i n i s n o t c o m p e n s a b l e . 1 

Leg J e r k i n g and Neck, Hand and Foot P a i n 

We a g r e e w i t h t h e R e f e r e e ' s p o s i t i o n t h a t e x p e r t m e d i c a l 
o p i n i o n was r e q u i r e d t o d e m o n s t r a t e c l a i m a n t ' s e n t i t l e m e n t t o 
m e d i c a l s e r v i c e s f o r h i s l e g j e r k i n g and hand, f o o t and neck 
p r o b l e m s . The r e c o r d c o n t a i n s c o n t r a r y o p i n i o n s f r o m a number o f 
m e d i c a l e x p e r t s , who i d e n t i f y p o s s i b l e a l t e r n a t i v e c a u s e s f o r 
t h e s e c o n d i t i o n s . M o r e o v e r , t h e f i r s t documented c o m p l a i n t s o f 
t h e s e p r o b l e m s o c c u r r e d i n A u g u s t and O c t o b e r 1 9 8 1 , more t h a n 
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18 months a f t e r t h e J a n u a r y 1979 i n j u r y . C l a i m a n t s u g g e s t e d t h a t 
he began e x p e r i e n c i n g t h e s e p r o b l e m s as e a r l y as A p r i l 1 9 8 1 , b u t 
we d e f e r t o t h e documented m e d i c a l r e c o r d i n l i g h t o f h i s p o o r 
memory r e g a r d i n g t h e o n s e t o f h i s v a r i o u s symptoms. G i v e n t h i s 
r e c o r d , t h e c a u s a t i o n i s s u e i n t h i s case i s a complex m e d i c a l 
q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n . 

I n r e g a r d t o c l a i m a n t ' s f o o t p a i n , t h e R e f e r e e c o n c l u d e d 
t h a t t h e r e c o r d c o n t a i n e d no m e d i c a l e v i d e n c e r e l a t i n g t h a t 
p r o b l e m t o h i s c o m p e n s a b l e i n j u r y . The R e f e r e e a p p a r e n t l y 
o v e r l o o k e d c h i r o p r a c t o r Hazen's A u g u s t 1981 f i r s t m e d i c a l r e p o r t 
i n w h i c h he c h e c k e d t h e " w o r k - r e l a t e d " box and l i s t e d f o o t p a i n 
among c l a i m a n t ' s c o m p l a i n t s . N e v e r t h e l e s s , we a g r e e w i t h t h e 
R e f e r e e ' s u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t has n o t d e m o n s t r a t e d a 
co m p e n s a b l e f o o t c o n d i t i o n . Dr. Hazen's A u g u s t 1981 r e p o r t 
a p p a r e n t l y r e l a t e d c l a i m a n t ' s f o o t p r o b l e m t o h i s l o w back 
c o n d i t i o n , and c l a i m a n t has n o t d e m o n s t r a t e d t h a t t h e l a t t e r 
c o n d i t i o n i s c o m p e n s a b l e . 

F i n a l l y , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e 
r e c o r d c o n t a i n s no p e r s u a s i v e m e d i c a l o p i n i o n r e l a t i n g c l a i m a n t ' s 
neck p r o b l e m s t o h i s c o m p e n s a b l e i n j u r y . The R e f e r e e gave l i t t l e 
w e i g h t t o t h e December 1981 comment o f f o r m e r t r e a t i n g 
c h i r o p r a c t o r Hazen t h a t " [ n ] e c k p a i n i s a common s e q u e l t o l o w 
back p r o b l e m s . " T h i s comment i s i r r e l e v a n t i n l i g h t o f o u r 
c o n c l u s i o n t h a t c l a i m a n t has n o t d e m o n s t r a t e d t h a t h i s l o w back 
p r o b l e m s a r e c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 4, 1988 i s a f f i r m e d . 

DANELL L. SWEISBERGER, Claimant WCB 87-00308 
James L. Francesconi, Claimant's Attorney July 27, 1989 
Michael Bostwick, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and J o h n s o n . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
P o d n a r ' s o r d e r t h a t f o u n d t h a t c l a i m a n t ' s l o w back i n j u r y c l a i m 
was n o t p r e m a t u r e l y c l o s e d . On r e v i e w , t h e s o l e i s s u e i s 
p r e m a t u r e c l a i m c l o s u r e . We a f f i r m . 

FINDINGS OF FACT 

On November 1 1 , 1983, c l a i m a n t , a 42 y e a r o l d k e y p u n c h 
o p e r a t o r , i n j u r e d h e r low back when she s l i p p e d w h i l e m o v i n g a 
f u l l box o f c o m p u t e r p a p e r . On Au g u s t 13, 1984, Dr. B r e t t , 
n e u r o l o g i c a l s u r g e o n , p e r f o r m e d a r i g h t L4-5 lu m b a r d i s c e c t o m y and 
r e m o v a l o f s e q u e s t r a t e d f r a g m e n t . F o l l o w i n g s u r g e r y , c l a i m a n t ' s 
l e g p a i n r e s o l v e d , b u t h e r l o w back p a i n c o n t i n u e d . I n December 
1985, c l a i m a n t ' s v o c a t i o n a l a s s i s t a n c e was t e r m i n a t e d due t o h e r 
l a c k o f p a r t i c i p a t i o n i n j o b s e a r c h . I n F e b r u a r y 1986, d i a g n o s t i c 
t e s t i n g , i n c l u d i n g x - r a y s , a m y e l o g r a m , and a l i m i t e d bone s c a n , 
f a i l e d t o r e v e a l any a b n o r m a l i t i e s . 

I n March 1986, Dr. B r e t t d i s c h a r g e d c l a i m a n t t o 
D r s . P a r e n t and Lee f o r c o n t r o l o f her c h r o n i c p a i n s yndrome. A t 
t h a t t i m e , Dr. B r e t t d i a g n o s e d an a n u l a r p a i n syndrome a g g r a v a t e d 
by p o o r p o s t u r e , o b e s i t y , and e m o t i o n a l o v e r l a y . 
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I n A p r i l 1986, c l a i m a n t s u s t a i n e d a c o m p e n s a b l e 
a g g r a v a t i o n o f her i n d u s t r i a l i n j u r y . C l a i m a n t was e x a m i n e d by 
Dr. U t t e r b a c k who d i a g n o s e d : ( 1 ) s t a t u s p o s t - o p e r a t i v e h e r n i a t e d 
n u c l e u s p u l p o s i s a t L4-5; ( 2 ) r i g h t g r e a t e r t r o c h a n t e r i c 
t e n d i n i t i s ; ( 3 ) o b e s i t y ; and ( 4 ) a low p a i n t h r e s h o l d . 

I n May 1986, Dr. K l e i n , p s y c h i a t r i s t , e x a mined 
c l a i m a n t . She f o u n d her t o be q u i t e o v e r f o c u s e d on her p h y s i c a l 
p r o b l e m s and e n t r e n c h e d i n a d i s a b l e d r o l e . Dr. K l e i n recommended 
c l a i m c l o s u r e based on o b j e c t i v e m e d i c a l d a t a . 

Dr. Lee's m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s m y o f a s c i a l 
p a i n syndrome i n c l u d e d a c u p u n c t u r e t h e r a p y . On A u g u s t 20, 1986, 
Dr. Lee r e p o r t e d t h a t t h e l a s t n e e d l e p r o c e d u r e had been p e r f o r m e d 
on J u l y 25, 1986. He s t a t e d t h a t he w o u l d r e c h e c k c l a i m a n t i n two 
t o t h r e e months and r e e v a l u a t e h e r need f o r f u r t h e r t r e a t m e n t a t 
t h a t t i m e . 

On September 22, 1986, c l a i m a n t was i n v o l v e d i n a m o t o r 
v e h i c l e a c c i d e n t . Her neck and r i g h t s h o u l d e r were i n v o l v e d . Her 
l o w back c o n d i t i o n was n o t worsened by t h e a c c i d e n t ; m o r e o v e r , h e r 
low back c o n d i t i o n has n o t changed s i n c e t h a t t i m e . M e d i c a l 
t r e a t m e n t f o l l o w i n g t h e m o t o r v e h i c l e a c c i d e n t was c o n c e n t r a t e d on 
t h e e f f e c t s o f t h e a u t o a c c i d e n t and n o t t h e low back. 

On November 14, 1986, t h e O r t h o p a e d i c C o n s u l t a n t s 
e xamined c l a i m a n t . They f o u n d t h a t s i g n i f i c a n t p s y c h o l o g i c a l 
f a c t o r s were i n t e r f e r i n g w i t h her r e c o v e r y . The s e v e r e f u n c t i o n a l 
d i s t u r b a n c e was c h a r a c t e r i z e d by many i n c o n s i s t e n c i e s d u r i n g 
e x a m i n a t i o n and r e s i s t a n c e a g a i n s t movement, as w e l l as o t h e r 
f o r m s o f p a i n b e h a v i o r . They recommended t h a t c l a i m a n t ' s p o o l 
t h e r a p y and a c u p u n c t u r e t r e a t m e n t s be t e r m i n a t e d . 

On December 12, 1986, c l a i m a n t e n t e r e d i n t o a 
S t i p u l a t i o n and D i s p u t e d C l a i m S e t t l e m e n t , whereby t h e i n s u r e r 
a g r e e d t o r e o p e n c l a i m a n t ' s low back c l a i m r e t r o a c t i v e t o A p r i l 
1986. I n a d d i t i o n , i n exchange f o r a sum o f money, c l a i m a n t 
a g r e e d t h a t her p s y c h i a t r i c c o n d i t i o n and need f o r w e i g h t l o s s 
t r e a t m e n t were n o t c o m p e n s a b l e . 

On December 19, 1986, Dr. Lee o u t l i n e d an a c u p u n c t u r e 
t r e a t m e n t p l a n t o r e d u c e c l a i m a n t ' s l u m b o s a c r a l p a r a s p i n a l p a i n . 

On J a n u a r y 2, 1987, Dr. Lee a s s e r t e d t h a t he d i d n o t 
a g r e e w i t h t h a t a s p e c t o f t h e O r t h o p a e d i c C o n s u l t a n t s ' 
November 14, 1986 r e p o r t w h i c h f a i l e d t o d i a g n o s e a m y o f a s c i a l 
p a i n syndrome. 

On March 12, 1987, a D e t e r m i n a t i o n O r d e r . c l o s e d , f i n d i n g 
c l a i m a n t s t a t i o n a r y as o f November 14, 1986. 

• C l a i m a n t was n e i t h e r employed nor s e e k i n g work a t t h e 
t i m e o f h e a r i n g because o f s e v e r e headaches she was e x p e r i e n c i n g 
s i n c e t h e m o t o r v e h i c l e a c c i d e n t . 

At t h e t i m e o f c l a i m c l o s u r e , no f u r t h e r m a t e r i a l 
i m p r o v e m e n t o f c l a i m a n t ' s compensable l o w back c o n d i t i o n was 
r e a s o n a b l y e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e p assage o f t i m e . 
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CONCLUSIONS OF LAW 

The R e f e r e e r e l i e d upon t h e o p i n i o n o f t h e O r t h o p a e d i c 
C o n s u l t a n t s and c o n c l u d e d t h a t c l a i m a n t ' s c l a i m was n o t 
p r e m a t u r e l y c l o s e d . We a g r e e . 

C l a i m s s h a l l n o t be c l o s e d n o r t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n t e r m i n a t e d i f t h e w o r k e r ' s c o n d i t i o n has n o t become 
m e d i c a l l y s t a t i o n a r y . ORS 6 5 6 . 2 6 8 ( 1 ) . An i n j u r e d w o r k e r w i l l be 
c o n s i d e r e d m e d i c a l l y s t a t i o n a r y when no f u r t h e r m a t e r i a l 
i m p r o v e m e n t o f t h e co m p e n s a b l e c o n d i t i o n w o u l d r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 
6 5 6 . 0 0 5 ( 1 7 ) . 

I t i s c l a i m a n t ' s b u r d e n t o e s t a b l i s h t h a t she was n o t 
m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d . B r a d T. G r i b b l e , 
37 Van N a t t a 92 ( 1 9 8 5 ) . The r e s o l u t i o n o f t h e m e d i c a l l y 
s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n based on c o m p e t e n t 
m e d i c a l e v i d e n c e . Harmon v. SAIF, 54 Or. App 1 2 1 , 125 ( 1 9 8 5 ) . 
Changes i n c l a i m a n t ' s c o n d i t i o n w h i c h o c c u r s u b s e q u e n t t o t h e d a t e 
o f c l o s u r e a r e n o t t o be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r a c l a i m 
was p r e m a t u r e l y c l o s e d . S c h e u n i n g v. J.R. S i m p l o t & Co., 84 Or 
App 622, 625 ( 1987) . 

I n A u g u s t 1986, Dr. Lee i n d i c a t e d t h a t t h e l a s t 
a c u p u n c t u r e t r e a t m e n t had been p e r f o r m e d on J u l y 25, 1986. He 
s t a t e d t h a t he w o u l d r e c h e c k c l a i m a n t i n two t o t h r e e months and 
r e e v a l u a t e h e r need f o r f u r t h e r t r e a t m e n t a t t h a t t i m e . On 
December 22, 1986, he recommended 12 more weeks o f a c u p u n c t u r e , on 
a t h r e e t i m e s p e r week b a s i s . 

On November 14, 1986, t h e O r t h o p a e d i c C o n s u l t a n t s 
examined c l a i m a n t and o p i n e d t h a t c l a i m a n t ' s l o w back c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y . They e x p l a i n e d t h a t : 

" I n t h i s l a d y we see s u b j e c t i v e symptoms 
t h a t a r e f a r o u t o f p r o p o r t i o n t o what i s 
a c t u a l l y f o u n d on an o b j e c t i v e b a s i s . We 
t h i n k t h a t c o n t i n u e d t r e a t m e n t o f h e r l o w e r 
back w i l l n o t b r i n g a b o u t any i m p r o v e m e n t 
b u t t h a t i t w i l l , i n f a c t , t e n d t o 
r e i n f o r c e h er back i l l n e s s and i n c r e a s e h e r 
f o c u s upon t h e back and t h e back symptoms. 
We w o u l d s t r o n g l y u r g e t h a t no f u r t h e r 
t r e a t m e n t be c a r r i e d o u t i n r e l a t i o n t o t h e 
l o w e r back and t h a t c l a i m c l o s u r e be 
c a r r i e d o u t now." 

Dr. Lee r e s p o n d e d t o t h e O r t h o p a e d i c C o n s u l t a n t s ' 
November r e p o r t by a u t h o r i n g two r e p o r t s w h i c h d i s c u s s e d h i s 
d i f f e r e n c e o f o p i n i o n w i t h t h e i r f a i l u r e t o d i a g n o s e c l a i m a n t ' s 
m y o f a s c i a l p a i n syndrome. I n n e i t h e r o f Dr. Lee's r e p o r t s , 
however, d i d he d i s a g r e e w i t h t h e C o n s u l t a n t s ' a s s e r t i o n t h a t 
c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y . The o n l y 
i n d i c a t i o n f r o m Dr. Lee t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y 
a p p e a r e d i n t h e December 19, 1986 T r e a t m e n t P l a n , i n w h i c h he 
s t a t e d t h a t t h e o b j e c t i v e o f c o n t i n u e d a c u p u n c t u r e t r e a t m e n t was 
t o r e d u c e p a i n i n t h e l u m b o s a c r a l p a r a s p i n a l a r e a . 

Y e t , t h e t r e a t m e n t p l a n n o t w i t h s t a n d i n g , Dr. Lee 
p r o v i d e d no t r e a t m e n t f o r c l a i m a n t ' s l o w back c o n d i t i o n a f t e r t h e 
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September 1986 m o t o r v e h i c l e a c c i d e n t . I n a d d i t i o n , t h e r e i s no 
i n d i c a t i o n t h a t , a f t e r June 1986, c l a i m a n t ' s c o n d i t i o n was 
i m p r o v i n g . F i n a l l y , we a r e p e r s u a d e d by t h e O r t h o p a e d i c 
C o n s u l t a n t s ' o p i n i o n t h a t t h e a c u p u n c t u r e t r e a t m e n t s w o u l d n o t 
i m p r o v e c l a i m a n t ' s c o n d i t i o n . 

C o n s e q u e n t l y , we c o n c l u d e t h a t , a t t h e t i m e o f c l a i m 
c l o s u r e , no f u r t h e r m a t e r i a l i m p r o v e m e n t i n c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n was r e a s o n a b l y e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e 
p assage o f t i m e . A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e t h a t t h e 
c l a i m was n o t p r e m a t u r e l y c l o s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 3 1 , 1987 i s a f f i r m e d . 

HARRY W. HAYES, C l a i m a n t 
Malagon, e t a l . , C l a i m a n t ' s A t t o r n e y s 
E. J a y P e r r y , D e f e n s e A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Own Motion 89-0411M 
J u l y 31, 1989 
Own Motion O r d e r 
C o n s e n t t o I s s u a n c e o f O r d e r D e s i g 

n a t i n g a P a y i n g A g e n t (ORS 6 5 6 . 3 0 7 ) 
The C o m p l i a n c e D i v i s i o n has n o t i f i e d t h e B o a r d t h a t i t 

i s p r e p a r e d t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g a g e n t u n d e r 
ORS 656.307 and OAR 436-60-180. Each o f t h e i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n a c k n o w l e d g m e n t t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e c ompensable c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s under h i s c l a i m w i t h L i b e r t y M u t u a l 
I n s u r a n c e Company have e x p i r e d . Thus, t h a t c l a i m i s s u b j e c t t o 
ORS 656.278. 

P u r s u a n t t o OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e B o a r d s h a l l n o t i f y 
t h e C o m p l i a n c e D i v i s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g 
a p a y i n g a g e n t , i f i t f i n d s t h a t t h e c l a i m a n t w o u l d be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s t h e p a r t y 
r e s p o n s i b l e f o r payment o f c o m p e n s a t i o n . The B o a r d may e x e r c i s e 
i t s own m o t i o n j u r i s d i c t i o n i f t h e r e i s a w o r s e n i n g o f a 
c o m p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r " o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
ORS 656.278 ( l ) ( a ) . I n such c a s e s , t h e B o a r d may a u t h o r i z e t h e 
payment o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f r o m t h e t i m e t h e 
c l a i m a n t i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y 
u n t i l t h e c l a i m a n t r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r 
o r i s - m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . I d . 

The r e c o r d e s t a b l i s h e s t h a t t h e r e has been a w o r s e n i n g 
o f c l a i m a n t ' s c o m p e n s a b l e i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t o r 
o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . 
Inasmuch as c l a i m a n t w o u l d be e n t i t l e d t o own m o t i o n r e l i e f i f t h e 
own m o t i o n i n s u r e r i s f o u n d r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , t h e B o a r d c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a p a y i n g 
a g e n t f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing t h e d a t e 
c l a i m a n t i s h o s p i t a l i z e d f o r s u r g e r y . F u r t h e r m o r e , f o r t h e 
p u r p o s e s o f ORS 656.625 and OAR 436, D i v i s i o n 45, t h i s c o n s e n t 
c o n s t i t u t e s an o r d e r r e o p e n i n g a c l a i m under ORS 656.278 and t h e 
Board's r u l e s i f t h e d e s i g n a t e d p a y i n g a g e n t i s an own m o t i o n 
i n s u r e r . See OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 
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ALFREDO G. BUSTAMANTE, C l a i m a n t WCB 89-0438M 
B r i a n W h i t e h e a d , C l a i m a n t ' s A t t o r n e y A u g u s t 7, 1989 
S A I F C o r p , I n s u r a n c e C a r r i e r D e n i a l o f C o n s e n t t o I s s u a n c e o f 

O r d e r D e s i g n a t i n g a P a y i n g 
A g e n t (ORS'656.307) 

The C o m p l i a n c e D i v i s i o n has n o t i f i e d t h e Boar d t h a t i t 
i s p r e p a r e d t o i s s u e an o r d e r d e s i g n a t i n g a p a y i n g a g e n t u n d e r ORS 
6 5 6 . 3 0 7 and OAR 4 3 6 - 6 0 - ^ 1 8 0 . Each o f t h e e m p l o y e r s / i n s u r e r s have 
p r o v i d e d t h e i r w r i t t e n a c k n o w l e d g e m e n t t h a t t h e o n l y i s s u e i s 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s o t h e r w i s e c o m p e n s a b l e c l a i m . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s u nder t h e s e c l a i m s w i t h t h e SAIF 
C o r p o r a t i o n have e x p i r e d . Thus, t h e s e c l a i m s a r e s u b j e c t t o ORS 
6 5 6 . 2 7 8 . 

Under OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) , t h e Board s h a l l n o t i f y t h e 
C o m p l i a n c e D i v i s i o n t h a t i t c o n s e n t s t o t h e o r d e r d e s i g n a t i n g a 
p a y i n g a g e n t , i f i t f i n d s t h a t t h e c l a i m a n t w o u l d be e n t i t l e d t o 
own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s t h e p a r t y 
r e s p o n s i b l e f o r payment o f c o m p e n s a t i o n . The Boar d may e x e r c i s e 
i t s own m o t i o n a u t h o r i t y i f t h e r e i s a w o r s e n i n g o f a c o m p e n s a b l e 
i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r 
o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . ORS 6 5 6 . 2 7 8 ( 1 ) (a ) . I n 
such c a s e s , t h e Board may a u t h o r i z e t h e payment o f t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y u n t i l t h e w o r k e r ' s 
c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y . I d . . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t t h e r e has been a 
w o r s e n i n g o f c l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n r e q u i r i n g e i t h e r 
s u r g e r y o r h o s p i t a l i z a t i o n . C o n s e q u e n t l y , c l a i m a n t w o u l d n o t be 
e n t i t l e d t o own m o t i o n r e l i e f i f t h e own m o t i o n i n s u r e r i s f o u n d 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

Because t h e Board p r e s e n t l y l a c k s own m o t i o n a u t h o r i t y 
t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , i t . i s w i t h o u t 
a u t h o r i t y t o c o n s e n t t o e n t r y o f an o r d e r d e s i g n a t i n g a p a y i n g 
a g e n t . However, s i n c e r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s t h e o n l y i s s u e i n d i s p u t e , t h e Board recommends t h e 
i s s u a n c e o f an o r d e r d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o ORS 
6 5 6 . 3 0 7 ( 1 ) ( b ) f o r t h e payment o f c l a i m a n t ' s m e d i c a l e x p e n s e s . See 
OAR 4 3 6 - 6 0 - 1 8 0 ( 1 4 ) . 

L 0 R I G. FINCH, C l a i m a n t WCB 83 - 0 3 8 0 9 , 8 5 - 0 0 1 5 5 & 85-13714 
Emmons, K y l e , e t a l . , C l a i m a n t ' s A t t o r n e y s A u g u s t 8, 1989 
R a n k i n , e t a l . , D e f e n s e A t t o r n e y s O r d e r on Remand 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 
R o b e r t s , e t a l . , D e f e n s e A t t o r n e y s 

Reviewed by Boar d Members C r i d e r and F e r r i s . 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e c o u r t o f 
A p p e a l s . F i n c h v. S t a y t o n C a n n i n g Co., 9 3 Or App 1 6 8 ( 1 9 8 8 ) . I n o u r 
o r d e r on r e v i e w d a t e d November 4, 1 9 8 6 , we, i n t e r a l i a , a f f i r m e d t h o s e 
p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t : ( 1 ) u p h e l d t h e t h r e e d e n i a l s o f 
c o m p e n s a b i l i t y / r e s p o n s i b i l i t y ; and ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y 
f o r t h e l a t e d e n i a l by N a t i o n a l S u r e t y C o r p o r a t i o n , t h e i n s u r e r f o r 
Tom's Au t o Body ( T o m ' s ) . The F i n c h c o u r t r e v e r s e d t h e B o a r d on t h e 
i s s u e o f c o m p e n s a b i l i t y and remanded t o d e t e r m i n e t h e i s s u e s o f 
r e s p o n s i b i l i t y and p e n a l t i e s . I n a d d i t i o n , Tom's has p r e s e r v e d i t s 
c o n t e n t i o n t h a t t h e c l a i m i s t i m e - b a r r e d . On remand, we a d d r e s s t h e s e 
i s s u e s . -1312-



• ISSUES 

1. Whether c l a i m a n t ' s c l a i m a g a i n s t Tom's i s t i m e - b a r r e d . 

2. The r e s p o n s i b l e i n s u r e r f o r c l a i m a n t ' s c u r r e n t l e f t 
c a r p a l t u n n e l syndrome. 

3. Whether Tom's s h o u l d be a s s e s s e d a p e n a l t y f o r i t s l a t e 
d e n i a l . . . . 

FINDINGS OF FACT 

The Board a d o p t s t h e C o u r t o f A p p e a l s f i n d i n g s i n F i n c h , 
s u p r a , and.makes t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

I n November, 1982, c l a i m a n t worked 13 days f o r S t a y t o n 
C a n n i n g Company ( S t a y t o n ) , a s e l f ,^-insu r e d e m p l o y e r . A f t e r a few days 
on t h e j o b , she d e v e l o p e d l e f t w r i s t p a i n , , b u t d i d n o t ' s e e k ' m e d i c a l 
a t t e n t i o n . S h o r t l y t h e r e a f t e r , she began w o r k i n g f o r Dave's.US Gas 
( D a v e ' s ) , i n s u r e d by A m e r i c a n S t a t e s I n s u r a n c e Company. Her. l e f t , 
w r i s t p a i n c o n t i n u e d . On F e b r u a r y 1 , 1983, she c o n s u l t e d Dr. E l l i s o n , 
a hand s p e c i a l i s t . E l l i s o n n o t e d , i n t e r a l i a : "She [ c l a i m a n t ] may 
have u l n a r n e r v e i r r i t a t i o n . . . ." The n e x t day, c l a i m a n t f i l e d an 
i n d u s t r i a l c l a i m f o r a " s t r a i n / l e f t w r i s t " a g a i n s t S t a y t o n . 

I n J u l y , 1983, c l a i m a n t d i s c o n t i n u e d her employment at. 
Dave's and b r i e f l y moved t o C a l i f o r n i a . I n November, 1983, she 
r e t u r n e d t o Oregon and began w o r k i n g f o r Tom's. She worked at. Tom's 
u n t i l F e b r u a r y , 1984. 

On June 7, 1984, Dr. E l l i s o n s i g n e d , a r e p o r t i n d i c a t i n g t h a t 
c l a i m a n t ' s work a c t i v i t i e s a t Dave's were t h e m a j o r c o n t r i b u t i n g cause 
o f h er l e f t c a r p a l t u n n e l syndrome. At t h a t t i m e , c l a i m a n t had n o t 
i n f o r m e d E l l i s o n o f her work a c t i v i t i e s a t Tom's. ( E x s . 6, 17-4 & 
17 - 3 7 ) . I n A u g u s t , 1984, c l a i m a n t , f i l e d an i n d u s t r i a l c l a i m a g a i n s t 
Dave's f o r " s w e l l i n g i n [ l e f t ] w r i s t . " 

C l a i m a n t was examined by Dr. S t e e l e , an o r t h o p e d i c s u r g e o n , 
i n September, 1984.. D u r i n g her e x a m i n a t i o n , she i n f o r m e d S t e e l e t h a t 
h e r l e f t w r i s t p a i n had n o t i m p r o v e d o v e r t h e l a s t y e a r and o n e - h a l f . 
She f u r t h e r i n f o r m e d S t e e l e t h a t her p a i n u s u a l l y s u b s i d e d i n t h e 
e v e n i n g s , d e p e n d i n g o n . t h e amount o f work she d i d d u r i n g t h e day. 
S t e e l e d i a g n o s e d , " [ p ] r o b a b l e l e f t c a r p a l t u n n e l syndrome." I n 
November, 1984, she r e t u r n e d t o S t e e l e . At. t h a t t i m e , she i n f o r m e d 
S t e e l e t h a t her l e f t . w r i s t p a i n had i m p r o v e d w i t h a v o i d a n c e o f 
r e p e t i t i o u s w o r k , such a s a t S t a y t o n . She n e v e r i n f o r m e d S t e e l e o f 
her employment a t Tom's. (Ex. 1 9 ) . 

C l a i m a n t ' s i n d u s t r i a l . c l a i m s were d e n i e d by b o t h S t a y t o n and 
Dave's. She a p p e a l e d and a h e a r i n g c o nvened i n June, 1985. At. t h e 
b e g i n n i n g o f t h e h e a r i n g S t a y t o n ' s a t t o r n e y o b j e c t e d t o ' a n a p p a r e n t 
m o t i o n by c l a i m a n t ' s a t t o r n e y t o keep t h e , r e c o r d open f o r t h e 
d e p o s i t i o n o f Dr. E l l i s o n . ( T r . 3 ) . At t h e c l o s e o f t h e ; h e a r i n g , t h e 
R e f e r e e o v e r r u l e d S t a y t o n ' s a t t o r n e y ' s o b j e c t i o n . ( T r , 6 5 ) . A.few 
days l a t e r , ' c l a i m a n t ' s a t t o r n e y deposed E l l i s o n . ( T r . . l 7 ) , 

On J u l y 3, 1985, c l a i m a n t a p p a r e n t l y f i l e d an i n d u s t r i a l 
c l a i m a g a i n s t Tom's. ( R e c o r d a t 6 6 ) . Tom's, d i d n o t deny t h a t c l a i m 
u n t i l December 1 7 , 1 9 8 5 . 
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T h e r e a f t e r , c l a i m a n t ' s a t t o r n e y moved t o j o i n Tom's as a 
p a r t y d e f e n d a n t . The R e f e r e e g r a n t e d c l a i m a n t ' s m o t i o n . ( R e c o r d a t 
6 5 ) . I n i t s amended r e s p o n s i v e p l e a d i n g , Tom's f i l e d a r e s p o n s e 
a l l e g i n g t h a t c l a i m a n t had not. f i l e d a t i m e l y c l a i m . 

C l a i m a n t was employed f u l l t i m e a t B i l l ' s F l o w e r T r e e f r o m 
J a n u a r y , 1985, t h r o u g h t h e d a t e o f t h e second h e a r i n g i n F e b r u a r y , 
1986. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t was was n o t i n f o r m e d by a p h y s i c i a n t h a t she had an 
o c c u p a t i o n a l d i s e a s e i n c o n n e c t i o n w i t h h e r employment a t Tom's, u n t i l 
Dr. E l l i s o n ' s d e p o s i t i o n o f June 13, 1985. 

C l a i m a n t ' s employments a t S t a y t o n , Dave's, and Tom's 
r e q u i r e d r e p e t i t i o u s use o f h e r hands and w r i s t s . She f i r s t s o u g h t 
m e d i c a l t r e a t m e n t f o r h e r d i s e a s e , d i a g n o s e d as l e f t c a r p a l t u n n e l 
syndrome, on F e b r u a r y 1 , 1983. S e v e r a l months l a t e r , she began 
w o r k i n g f o r Tom's. Her employment a t b o t h Dave's and Tom's 
i n d e p e n d e n t l y c o n t r i b u t e d t o t h e pe r m a n e n t w o r s e n i n g o f her d i s a b i l i t y 
and u n d e r l y i n g d i s e a s e . 

CONCLUSIONS OF LAW 

T i m e l i ness 

A t t h e o u t s e t , we n o t e t h a t a l t h o u g h c o u n s e l f o r Tom's 
s p e c i f i c a l l y r a i s e d t h e d e f e n s e o f t i m e l i n e s s p r i o r t o t h e h e a r i n g , 
n e i t h e r t h e R e f e r e e , t h e B o a r d , nor t h e c o u r t have a d d r e s s e d t h a t 
i s s u e . I n r e m a n d i n g t h i s case t o t h e B o a r d , t h e c o u r t o b s e r v e d t h a t 
Tom's c o n t i n u e d t o a s s e r t t h a t " t h e c l a i m a g a i n s t i t was u n t i m e l y . " 
A c c o r d i n g l y , we c o n c l u d e t h a t we s h o u l d a d d r e s s t h e t i m e l i n e s s i s s u e 
on remand. 

Former ORS 6 5 6 . 8 0 7 ( 1 ) , t h e s t a t u t e i n e f f e c t a t t h e t i m e 
c l a i m a n t f i l e d h er J u l y , 1985, c l a i m a g a i n s t Tom's, p r o v i d e s : 

" E x c e p t as o t h e r w i s e l i m i t e d * * * a l l 
o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d 
u n l e s s a c l a i m i s f i l e d w i t h t h e i n s u r e r o r 
s e l f - i n s u r e d e m p l o y e r w i t h i n f i v e y e a r s 
a f t e r t h e l a s t e x p o s u r e i n employment, 
s u b j e c t t o t h e W o r k e r s ' C o m p e n s a t i o n Law 
and w i t h i n 180 days f r o m t h e d a t e t h e 
c l a i m a n t becomes d i s a b l e d or i s i n f o r m e d by 
a p h y s i c i a n t h a t t h e c l a i m a n t i s s u f f e r i n g 
f r o m an o c c u p a t i o n a l d i s e a s e , w h i c h e v e r i s 
l a t e r . " 

H e r e , r e g a r d l e s s o f t h e d a t e o f d i s a b i l i t y , c l a i m a n t was 
n o t i n f o r m e d by a p h y s i c i a n t h a t she s u f f e r e d f r o m an o c c u p a t i o n a l 
d i s e a s e w i t h r e s p e c t t o h e r work a c t i v i t i e s a t Tom's, u n t i l 
Dr. E l l i s o n ' s d e p o s i t i o n o f June 13, 1985. I f she became d i s a b l e d 
p r i o r t o t h a t d a t e , p u r s u a n t t o f o r m e r ORS 6 5 6 . 8 0 7 ( 1 ) , s u p r a , she had 
180 days f r o m June 13, 1985, t o f i l e h e r c l a i m a g a i n s t Tom's. She 
d i d s o ; she f i l e d by J u l y 3, 1985. I f , on t h e o t h e r hand, she became 
d i s a b l e d some t i m e a f t e r June 13, 1985, t h e 180-day p e r i o d w o u l d n o t 
b e g i n t o r u n u n t i l t h a t d a t e o f d i s a b i l i t y . I n e i t h e r e v e n t , h e r 
c l a i m a g a i n s t Tom's i s t i m e l y . We, t h e r e f o r e , need n o t d e c i d e t h e 
d a t e o f d i s a b i l i t y , i f any, f o r t h e p u r p o s e s o f r e s o l v i n g t h e 
t i m e l i n e s s i s s u e . -1314-



R e s p o n s i b i l i t y 

I n t h e o c c u p a t i o n a l d i s e a s e c o n t e x t , as h e r e , t h e l a s t 
i n j u r i o u s e x p o s u r e r u l e ( " t h e r u l e " ) i s t h i s : 

" [ I ] f a d i s e a s e i s c o n t r a c t e d and 
d i s a b i l i t y o c c u r s d u r i n g one employment as 
a r e s u l t o f c o n d i t i o n s o f t h a t e m ployment, 
even t h o u g h work c o n d i t i o n s o f a l a t e r 
employment c o u l d have caused t h a t d i s e a s e , 
t h e e a r l i e r e m p l o y e r i s l i a b l e i f t h e l a t e r 
employment ' d i d n o t c o n t r i b u t e t o t h e cause 
o f , a g g r a v a t e , o r e x a c e r b a t e t h e u n d e r l y i n g ' 
d i s e a s e . B r a c k e [ v . B a z a ' r , I n c . , 293 Or 
239 ( 1 9 8 2 ) ] i s such a c a s e . ' " B o i s e 
Cascade Corp. v. S t a r b u c k , 296 Or 238 
( 1 9 8 4 ) . (Emphasis added) . 

As can be seen above, c o r r e c t , a p p l i c a t i o n o f t h e r u l e 
r e q u i r e s t h e f a c t , f i n d e r t o i n i t i a l l y d e t e r m i n e t h e d a t e i n w h i c h t h e 
w o r k e r became d i s a b l e d . See f o r m e r ORS 656 . 005 ( 8 ) ( b ) & ( 9 ) . I f t h e 
w o r k e r has n o t become d i s a b l e d by t h e d i s e a s e , as h e r e , t h e f a c t 
f i n d e r must, l o o k t o t h e d a t e t h e w o r k e r f i r s t , r e c e i v e d m e d i c a l 
s e r v i c e s f o r her d i s e a s e . B r a c k e , 293 Or a t 248, n. 4 ( 1 9 8 2 ) ; U n i t e d 
P a c i f i c I n s u r a n c e Co. y.' H a r r i s , 63 Or App 256, 260, r e v den 295 Or 
/30 ( 1 9 8 3 ) , H e r e , c l a i m a n t f i r s t s o u g h t m e d i c a l s e r v i c e s f o r he r 
d i s e a s e on F e b r u a r y 1,. 1983; i .e ., t h e d a t e she i n i t i a l l y c o n s u l t e d 
Dr. E l l i s o n . A t t h a t t i m e , she was employed by Dave's a r i d , 
t h e r e a f t e r , by Tom's. 

H a v i n g f o u n d above t h a t c l a i m a n t f i r s t s o u g h t m e d i c a l 
s e r v i c e s f o r her d i s e a s e w h i l e employed a t Dave's, we t u r n t o w h e t h e r 
h e r l a t e r employment a t Tom's c o n t r i b u t e d t o her u n d e r l y i n g d i s e a s e 
such t h a t r e s p o n s i b i l i t y may s h i f t . The c o u r t has c o n c l u d e d t h a t i t 
d i d , s a y i n g , 

"We a g r e e w i t h t h e Board t h a t t h e m e d i c a l 
e v i d e n c e i n t h i s r e c o r d ^ — a n d i t i s 
p r i n c i p a l l y [ D r . ] E l l i s o n ' s e x t e n s i v e 
t e s t i m o n y — e s t a b l i s h e s t h a t c l a i m a n t ' s 
c a r p a l t u n n e l syndrome was an o c c u p a t i o n a l 
d i s e a s e t h a t h er work a t S t a y t o n c a u s ed and 
t h a t her employment b o t h a t Dave's and 
Tom's p e r m a n e n t l y worsened"?"" 93 Or App a t 
172. (Emphasis a d d e d ) . ~~ 
The c o u r t f u r t h e r f o u n d t h a t c l a i m a n t ' s "work a c t i v i t i e s a t 

b o t h Dave's and Tom's worsened t h e u n d e r l y i n g c o n d i t i o n . " 93 Or App 
a t 174. 

A c c o r d i n g l y , we c o n c l u d e t h a t Tom's i s r e s p o n s i b l e f o r 
c l a i m a n t ' s l e f t c a r p a l t u n n e l syndrome. 

P e n a l t i e s 

A f t e r r e c e i v i n g n o t i c e o r knowledge Of a c l a i m , an e m p l o y e r 
has 60 days t o i s s u e a w r i t t e n a c c e p t a n c e • o r d e n i a l . ORS 
6 5 6 . 2 6 2 ( 6 ) . Here, Tom's d e n i e d c l a i m a n t ' s c l a i m w e l l a f t e r t h e 
e x p i r a t i o n o f t h e 60-day p e r i o d . I n o u r p r i o r o r d e r , we f o u n d t h a t 
Tom's u n r e a s o n a b l y d e l a y e d d e n y i n g c l a i m a n t ' s c l a i m , b u t we a s s e s s e d 
o n l y an a t t o r n e y f e e , n o t a p e n a l t y , because t h e r e were no "amounts 
t h e n due." See ORS 6 5 6 . 2 6 2 ( 1 0 ) . 
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H e r e , t h e F i n c h c o u r t has f o u n d t h a t c l a i m a n t e s t a b l i s h e d a 
com p e n s a b l e c l a i m f o r h e r l e f t c a r p a l t u n n e l syndrome- We have f o u n d 
above t h a t Tom's i s r e s p o n s i b l e f o r h e r d i s a b i l i t y . 

N e v e r t h e l e s s , t h e r e were no amounts due a t t h e t i m e o f t h e 
d e n i a l a g a i n s t w h i c h a p e n a l t y may be a s s e s s e d . As f a r as we a r e 
awa r e , c l a i m a n t has p r e s e n t e d no e v i d e n c e o f e n t i t l e m e n t t o i n t e r i m 
c o m p e n s a t i o n . ORS 6 5 6 . 2 6 2 ( 4 ) . T h a t i s , a t t h e t i m e she f i l e d h e r 
c l a i m a g a i n s t Tom's she was employed f u l l t i m e and r e m a i n e d so 
t h r o u g h t h e d a t e o f Tom's d e n i a l . ( J u n e 5 , 1 9 8 5 , T r . at. 2 3 ) , Bono 
v. SAIF, 298 Or 405 ( 1 9 8 4 ) . F u r t h e r m o r e , p e n d i n g a c c e p t a n c e o r 
d e n i a l , u n p a i d m e d i c a l b i l l s a r e n o t c o m p e n s a t i o n p a y a b l e t o 
c l a i m a n t . ORS 6 5 6 . 2 6 2 ( 6 ) . 

A c c o r d i n g l y , we c o n t i n u e t o f i n d t h a t t h e as s e s s m e n t o f a 
p e n a l t y i s n o t a p p r o p r i a t e . 

ORDER 

N a t i o n a l S u r e t y C o r p o r a t i o n ' s ( N a t i o n a l ) d e n i a l , d a t e d 
December 1 7 , 1 9 8 5 , i s s e t a s i d e and t h e c l a i m i s remanded t o N a t i o n a l 
f o r p r o c e s s i n g a c c o r d i n g t o Law. C l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $ 7 , 0 5 0 , f o r s e r v i c e s b e f o r e e v e r y f o r u m t o 
be p a i d by N a t i o n a l . The Board a p p r o v e s a c l i e n t s - p a i d f e e , p a y a b l e 
f r o m A m e r i c a n S t a t e s I n s u r a n c e t o i t s a t t o r n e y , n o t t o e x c e e d 
$ 1 , 574 . The B o a r d a p p r o v e s a c l i e n t s - p a i d f e e , p a y a b l e f r o m S t a y t o n 
C a n n i n g Company t o i t s a t t o r n e y , n o t t o exceed $ 2 2 9 . 5 0 . The Bo a r d 
a p p r o v e s a c l i e n t s - p a i d f e e , p a y a b l e f r o m N a t i o n a l t o i t s a t t o r n e y , 
n o t t o ex c e e d $ 5 2 0 . 

ROBERT D. SURINA, C l a i m a n t WCB 86-15896 
Rodney K i r k p a t r i c k , C l a i m a n t ' s A t t o r n e y A u g u s t 8, 1989 
Randy G. R i c e , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r t h a t : 
( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y ; and ( 2 ) a f f i r m e d 
a D e t e r m i n a t i o n O r d e r t h a t awarded 40 p e r c e n t . (128 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a back i n j u r y . The i s s u e on 
r e v i e w i s e n t i t l e m e n t t o per m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 54 y e a r s o f age a t h e a r i n g , has been e m p l o y e d 
f o r a p p r o x i m a t e l y 20 y e a r s as a h e a l t h c a r e a d m i n i s t r a t o r . He has 
a l s o been e m p l o y e d d u r i n g t h i s t i m e as a p a r t - t i m e c o l l e g e 
i n s t r u c t o r i n t h e a r e a s o f management t r a i n i n g and human r e l a t i o n 
c o m m u n i c a t i o n s . He has a c o l l e g e d e g r e e i n e d u c a t i o n and a 
m a s t e r ' s d e g r e e i n human r e s o u r c e d e v e l o p m e n t w i t h some c r e d i t s 
t o w a r d a d o c t o r a t e . 

I n 1980 , c l a i m a n t became employed as a d m i n i s t r a t o r f o r 
t h e e m p l o y e r ' s n u r s i n g home. On J a n u a r y 23 , 1 9 8 3 , c l a i m a n t 
c o m p e n s a b l y i n j u r e d h i s back w h i l e l i f t i n g c a s e s o f c a n n ed g o o d s . 
The i n c i d e n t r e s u l t e d i n a d i s k h e r n i a t i o n w h i c h c a u s e d l o w back 
and l e f t l e g symptoms. Dr. B e r k e l e y , n e u r o s u r g e o n , became 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . I n F e b r u a r y 1 9 8 3 , he p e r f o r m e d an 
L4s-5 l a m i n e c t o m y and m i c r o d i s c e c t o m y . 
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Claimant r e t u r n e d t o work. However, he ex p e r i e n c e d a 
r e c u r r e n c e of the p r o l a p s e d d i s c and, i n May 1983, Dr. B e r k e l e y 
performed a second discectomy. Claimant a g a i n r e t u r n e d t o 
work but r e s i g n e d i n November 1983 a t the request of t h e employer. 

Claimant experienced another r e c u r r e n c e of t h e p r o l a p s e d 
d i s c i n December 1983. He underwent f u r t h e r s u r g e r y a t t h a t t i m e 
i n v o l v i n g e x c i s i o n of a d d i t i o n a l d i s c m a t e r i a l , nerve 
decompression and scar removal. Claimant e x p e r i e n c e d some 
improvement of h i s symptoms f o l l o w i n g t h i s s u r g e r y . 

However, i n March 1984, c l a i m a n t ' s back and l e g symptoms 
i n c r e a s e d . I n June 1984, Dr. Berkeley peformed a d d i t i o n a l 
s u r g e r y . This s u r g e r y was a t the L5^S1 l e v e l . 

I n February 1985, c l a i m a n t s u f f e r e d a h e a r t a t t a c k . 
Bypass s u r g e r y was performed i n March 1985. Claimant e x p e r i e n c e s 
o c c a s i o n a l n o n d i s a b l i n g chest p a i n . This h e a r t c o n d i t i o n was 
n e i t h e r caused nor worsened by c l a i m a n t ' s compensable 1983 
i n j u r y . 

I n December 1985, c l a i m a n t was a d m i t t e d t o the h o s p i t a l 
f o r severe s h o r t n e s s of b r e a t h w i t h any e x e r t i o n . 

Claimant was again a d m i t t e d t o the h o s p i t a l i n August 
1986 due t o acute s h o r t n e s s of b r e a t h . 

Claimant's c l a i m was c l o s e d by a November 6, 1986 
D e t e r m i n a t i o n Order t h a t awarded 40 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

Claimant has c o n s t a n t low back p a i n t h a t i n c r e a s e s w i t h 
i n c r e a s e d a c t i v i t y . He a l s o experiences l e f t l e g and f o o t p a i n 
and numbness. I n a d d i t i o n , he s u f f e r s from i n t e r m i t t e n t l e f t f o o t 
drop which has caused him t o f a l l m u l t i p l e t i m e s . His p a i n 
i n c r e a s e s w i t h s l e e p i n g on h i s r i g h t s i d e and i n t e r f e r e s w i t h h i s 
s l e e p . Claimant can walk up t o f o u r b l o c k s , but he e x p e r i e n c e s 
s h o r t n e s s of b r e a t h and i n c r e a s e d back and l e g symptoms i f he does 
so. Claimant can s i t f o r up t o one hour at a t i m e . He i s a b l e t o 
d r i v e f o r 30 t o 45 minutes. He avoids s t a i r s i f p o s s i b l e . He has 
used a cane and w h e e l c h a i r because of h i s low back and l e g 
symptoms. 

I n a d d i t i o n , c l a i m a n t s u f f e r s from p r e e x i s t i n g 
h y p e r t e n s i o n . This c o n d i t i o n i s not d i s a b l i n g . Claimant a l s o 
s u f f e r s from c h r o n i c o b s t r u c t i v e pulmonary d i s e a s e . This 
pulmonary c o n d i t i o n p r e e x i s t e d c l a i m a n t ' s compensable 1983 
i n j u r y . A l t h o u g h i t caused s h o r t n e s s of b r e a t h , but was not 
d i s a b l i n g p r i o r t o t h a t t i m e , i t d i d not i n t e r f e r e w i t h c l a i m a n t ' s 
r e g u l a r regimen of v i g o r o u s p h y s i c a l a c t i v i t y or w i t h h i s work. 
Since the 1983 i n j u r y , worsening of the pulmonary c o n d i t i o n has 
r e s u l t e d i n p e r i o d s of t o t a l d i s a b i l i t y . T his worsening i s 
u n r e l a t e d t o the compensable 1983 i n j u r y . 

Claimant i s l i m i t e d t o sedentary a c t i v i t i e s as a r e s u l t 
of h i s 1983 i n j u r y and the worsening of h i s r e s p i r a t o r y 
c o n d i t i o n . Employment as a h e a l t h care a d m i n i s t r a t o r i s 
s e d e n t a r y . The work can be performed from a w h e e l c h a i r . Claimant 
has not looked f o r employment s i n c e l e a v i n g h i s j o b i n November 
1983. However, he has r e c e i v e d a number of u n s o l i c i t e d employment 
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o f f e r s i n h i s f i e l d . He has t u r n e d t h e s e o f f e r s down based upon 
h i s p h y s i c a l c o n d i t i o n . 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d f r o m r e g u l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e 
work as a r e s u l t o f h i s c o m p e n s a b l e 1983 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The B o a r d a d o p t s t h e R e f e r e e ' s O p i n i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t c o n t e n d s t h a t he i s u n a b l e t o r e t u r n t o r e g u l a r 
g a i n f u l employment due s o l e l y t o h i s c o m p e n s a b l e low b a c k , l e g and 
f o o t , symptoms. C l a i m a n t a r g u e s i n t h i s r e g a r d t h a t h i s h e a r t 
c o n d i t i o n and h i s c h r o n i c o b s t r u c t i v e p u l m o n a r y d i s e a s e do n o t 
l i m i t h i s a b i l i t y t o p e r f o r m t h e d u t i e s o f e i t h e r an a d m i n i s t r a t o r 
or a c o l l e g e i n s t r u c t o r . We a r e n o t so p e r s u a d e d . 

When c l a i m a n t was a d m i t t e d t o t h e h o s p i t a l i n December 
1985, he r e p o r t e d t h a t he b a r e l y l e f t h i s home, p r i m a r i l y b e cause 
o f s h o r t n e s s o f b r e a t h w i t h any e x e r t i o n . Upon h i s h o s p i t a l 
a d m i s s i o n i n A u g u s t 1986, c l a i m a n t r e p o r t e d t h a t he had 
e x p e r i e n c e d 8 t o 10 p r i o r h o s p i t a l a d m i s s i o n s f o r e x a c e r b a t i o n o f 
h i s r e s p i r a t o r y d i f f i c u l t i e s . He r e p o r t e d t h a t he c o u l d w a l k f o r 
a p p r o x i m a t e l y f o u r b l o c k s b e f o r e he became so s h o r t o f b r e a t h t h a t , 
he had t o s t o p . He a l s o r e p o r t e d t h a t , as m i l d an e x e r t i o n as 
t o w e l i n g h i m s e l f o f f f o l l o w i n g a shower o r c a r r y i n g a bag o f 
g r o c e r i e s r e s u l t e d i n s h o r t n e s s o f b r e a t h . I n a d d i t i o n , c l a i m a n t 
r e p o r t e d t h a t he had r e t i r e d f r o m h i s work because o f h i s 
p u l m o n a r y d i f f i c u l t i e s . M o r e o v e r , i n September 1986, Dr, B e r k e l e y 
r e p o r t e d t h a t c l a i m a n t was u n a b l e even t o w a l k o u t o f h i s house 
because o f h i s s e v e r e r e s p i r a t o r y p r o b l e m s . 

C l a i m a n t ' s t e s t i m o n y a t h e a r i n g was n o t a b l y d i f f e r e n t . 
At h e a r i n g , c l a i m a n t t e s t i f i e d t h a t h i s i n a b i l i t y t o w a l k more 
t h a n f o u r b l o c k s was due t o h i s back i n j u r y . He t e s t i f i e d t h a t 
h i s i n a b i l i t y t o l i f t o b j e c t s was a l s o due t o h i s back i n j u r y . He 
r e l a t e d h i s i n a b i l i t y t o p e r f o r m h i s a d m i n i s t r a t i v e d u t i e s s o l e l y 
t o h i s back p r o b l e m s . He a t t r i b u t e d h i s home c o n f i n e m e n t s t r i c t l y 
t o h i s back c o n d i t i o n . I n t h i s r e g a r d , he d e n i e d t h a t h i s 
r e s p i r a t o r y p r o b l e m s had r e a c h e d t h e p o i n t i n September 1986 t h a t 
he c o u l d n o t w a l k o u t s i d e h i s home. 

We a r e u n a b l e t o r e c o n c i l e t h e i n c o n s i s t e n c i e s i n 
c l a i m a n t ' s t e s t i m o n y w i t h h i s p r i o r s t a t e m e n t s t o m e d i c a l c a r e 
p r o v i d e r s . We a r e more p e r s u a d e d by c l a i m a n t ' s p r i o r s t a t e m e n t s 
made i n c o n j u n c t i o n w i t h t h e r e c e i p t o f m e d i c a l t r e a t m e n t t h a n we 
a r e p e r s u a d e d by h i s t e s t i m o n y a t t h e h e a r i n g t o d e t e r m i n e t h e 
e x t e n t o f h i s c o m p e n s a b l e d i s a b i l i t y . M o r e o v e r , c l a i m a n t ' s 
i n c o n s i s t e n t s t a t e m e n t s r e d u c e t h e p e r s u a s i v e n e s s o f 
Dr. B e r k e l e y ' s o p i n i o n s w h i c h n e c e s s a r i l y r e l y upon t h e a c c u r a c y 
o f c l a i m a n t ' s h i s t o r y and s u b j e c t i v e r e p o r t s . See F rank E. 
B a t t a g l i a , 40 Van N a t t a 842 ( 1 9 8 8 ) . 

I n summary, we c o n c l u d e t h a t c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y i s c a u s e d , i n p a r t , by h i s c h r o n i c r e s p i r a t o r y 
d i f f i c u l t i e s . These d i f f i c u l t i e s p r e e x i s t e d h i s 1983 i n j u r y . 
However, t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t h i s r e s p i r a t o r y 
p r o b l e m s were d i s a b l i n g p r i o r t o t h e c ompensable i n j u r y . I n 
a d d i t i o n ' , t h e r e c o r d i s d e v o i d o f e v i d e n c e t h a t t h e 1983 i n j u r y 
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caused h i s r e s p i r a t o r y c o n d i t i o n t o worsen t o t h e p o i n t t h a t i t 
became d i s a b l i n g i n 1 9 8 5 . . A c c o r d i n g l y , t h e c o n d i t i o n i s not. 
c o n s i d e r e d i n d e t e r m i n i n g c l a i m a n t ' s e n t i t l e m e n t t o permanent, 
t o t a l d i s a b i l i t y b e n e f i t s . See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W a l t e r R. 
S e a r l e s , 41 Van N a t t a 6 2 7 , 6 2 9 ( 1 9 8 9 ) . 

We a r e , t h e r e f o r e , l e f t , t o s p e c u l a t e as t o t h e d e g r e e t o 
w h i c h c l a i m a n t ' s noncompensable r e s p i r a t o r y c o n d i t i o n c o n t r i b u t e s 
t o h i s o v e r a l l d i s a b i l i t y . For t h i s r e a s o n , as w e l l as t h o s e 
e x p r e s s e d by t h e R e f e r e e , we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o 
s u s t a i n h i s b u r d e n o f p r o v i n g e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 1, 1 9 8 7 i s a f f i r m e d . 

SUZANNE S. WILSON, C l a i m a n t Own Motion 87-0393M 
James W. Powers, C l a i m a n t ' s A t t o r n e y A u g u s t 8, 1989 
B r i a n L. Po c o c k , D e f e n s e A t t o r n e y Own Motion O r d e r 

C l a i m a n t i n i t i a l l y r e q u e s t e d i n J u l y , 1 9 8 7 , t h a t t h e 
Board e x e r c i s e i t s own m o t i o n a u t h o r i t y t o r e o p e n her c l a i m f o r an 
a l l e g e d w o r s e n i n g o f her June 7, 1 9 7 8 , i n d u s t r i a l i n j u r y w i t h 
A e t n a . However, i n November, 1 9 8 7 , t h e i n s u r e r d e n i e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n and a s s o c i a t e d s u r g e r y . 
C l a i m a n t r e q u e s t e d a - h e a r i n g on t h a t d e n i a l . C o n s e q u e n t l y , t h e 
B o a r d p o s t p o n e d f u r t h e r a c t i o n on t h e own m o t i o n case u n t i l 
r e s o l u t i o n o f t h a t h e a r i n g . A f t e r t h e h e a r i n g , R e f e r e e H o w e l l 
i s s u e d h i s O p i n i o n and O r d e r , h o l d i n g t h a t A e t n a was r e s p o n s i b l e 
f o r c l a i m a n t ' s c o n d i t i o n and s u r g e r y . That o r d e r was n o t a p p e a l e d 
and i s f i n a l by o p e r a t i o n o f l a w . Hence, we now a d d r e s s t h e own 
m o t i o n c a s e . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 

C l a i m a n t seeks t h e f o l l o w i n g r e l i e f : ( 1 ) r e i m b u r s e m e n t 
f o r o u t - o f - p o c k e t m e d i c a l and t r a n s p o r t a t i o n c o s t s . . i n c u r r e d b e f o r e 
and a f t e r t h e h e a r i n g b e f o r e R e f e r e e H o w e l l ; ( 2 ) a p e n a l t y and 
a t t o r n e y f e e . f o r t h e i n s u r e r ' s a l l e g e d f a i l u r e t o p r o v i d e t i m e l y 
d i s c o v e r y ; ( 3 ) a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s 
a l l e g e d d e l a y i n d e p o s i n g a d o c t o r f o l l o w i n g t h e h e a r i n g ; ( 4 ) 
c l a i m r e o p e n i n g f o r her a l l e g e d l y w o r sened c o n d i t i o n ; ( 5 ) . 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m March 2, 1 9 8 7 , t o A u g u s t 2 1 , 
1 9 8 7 , and f r o m F e b r u a r y 2 5 , 1 9 8 8 , t o March 8, 1 9 8 8 ; ( 6 ) c l a i m 
c l o s u r e w i t h a new p e r m a n e n t d i s a b i l i t y a w a r d; and ( 7 ) a p e n a l t y 
and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e l a y i n 
r e s p o n d i n g t o c l a i m a n t ' s i n i t i a l r e q u e s t f o r own m o t i o n r e l i e f . 
The i n s u r e r c o n t e n d s t h a t most o f t h e above i s s u e s s h o u l d have 
been r a i s e d a t h e a r i n g b e f o r e R e f e r e e H o w e l l . 

As e n u m e r a t e d above, issue's 1, 2, and 3 do n o t c o n c e r n 
m a t t e r s w i t h i n t h e scope o f o u r own m o t i o n a u t h o r i t y . R a t h e r , 
t h e y a r e h e a r i n g s i s s u e s t h a t s h o u l d have been r a i s e d e i t h e r 
b e f o r e R e f e r e e H o w e l l o r by a s e p a r a t e h e a r i n g r e q u e s t . 
T h e r e f o r e , we o n l y a d d r e s s t h e f o u r r e m a i n i n g i s s u e s . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "own 
m o t i o n " a u t h o r i t y t o r e o p e n a c l a i m o n l y when we f i n d t h a t t h e r e 
i s a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s e i t h e r 
i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . I n such c a s e s , we a r e a u t h o r i z e d t o award 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing f r o m t h e t i m e t h e 
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w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y . 
C l a i m a n t c o n t e n d s t h a t t h i s m a t t e r s h o u l d n o t be p r o c e s s e d u n d e r 
t h e c u r r e n t own m o t i o n l a w , b u t r a t h e r u n d e r t h e l a w i n e f f e c t a t 
t h e t i m e she made her r e q u e s t f o r own m o t i o n r e l i e f i n 1987, We 
p r e v i o u s l y r e j e c t e d t h a t c o n t e n t i o n i n O r v i l l e D. Shipman, 40 Van 
N a t t a 537 (1988 ) , and Andy Webb, 40 Van N a t t a 586 ( 1988) , 
A p p l y i n g t h e c u r r e n t l a w , we a r e p e r s u a d e d t h a t c l a i m a n t ' s 
c o m p e n s a b l e i n j u r y has w o r s e n e d , r e q u i r i n g s u r g e r y on May 20, 
1987, A c c o r d i n g l y , we r e o p e n c l a i m a n t ' s c l a i m f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence on May 20, 1987, t h e d a t e o f 
h o s p i t a l i z a t i o n f o r s u r g e r y , and t o c o n t i n u e u n t i l c l a i m a n t 
r e t u r n s t o h e r r e g u l a r work a t her r e g u l a r wage o r i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . R eimbursement f r o m t h e Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d u n d e r ORS 
656,625 and OAR 436, D i v i s i o n 45, When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

Due t o t h e c u r r e n t s t a t u t o r y l i m i t a t i o n on o u r own 
m o t i o n a u t h o r i t y , we d e c l i n e t o g r a n t t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f o r any p e r i o d p r i o r t o t h e d a t e o f c l a i m a n t ' s a c t u a l 
h o s p i t a l i z a t i o n on May 20, 1987, and we d e c l i n e t o c o n s i d e r 
c l a i m a n t ' s p o s s i b l e e n t i t l e m e n t t o c o m p e n s a t i o n f o r p e r m a n e n t 
d i s a b i l i t y . 

W i t h r e g a r d t o t h e f i n a l i s s u e o f a p e n a l t y and a t t o r n e y 
f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e d e l a y i n r e s p o n d i n g 
t o c l a i m a n t ' s i n i t i a l r e q u e s t f o r own m o t i o n r e l i e f , we e v a l u a t e 
t h e r e a s o n a b l e n e s s o f t h e i n s u r e r ' s c o n d u c t under t h e own m o t i o n 
r u l e s i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s r e q u e s t , i , e., J u l y , 
1987, The B o a r d ' s own m o t i o n r u l e s i n e f f e c t a t t h a t t i m e 
d i r e c t e d t h a t t h e i n s u r e r a d v i s e t h e B o a r d o f i t s p o s i t i o n 
r e g a r d i n g c l a i m a n t ' s r e q u e s t w i t h i n 20 days o f r e c e i p t . Former 
OAR 4 3 8 - 1 2 - 0 0 5 ( 1 ) ( c ) . C l a i m a n t ' s i n i t i a l own m o t i o n r e q u e s t was 
r e c e i v e d i n t h i s o f f i c e on J u l y 7, 1987. The B o a r d a s k e d t h e 
i n s u r e r f o r i t s r e s p o n s e on J u l y 20, A u g u s t 27 and December 3, 
1987, On December 22, 1987 t h e i n s u r e r s e n t t h e B o a r d a c opy o f 
i t s d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n and 
a s s o c i a t e d s u r g e r y , and t h e B o a r d t h e n i s s u e d t h e o r d e r p o s t p o n i n g 
a c t i o n on t h e own m o t i o n r e q u e s t . The i n s u r e r ' s f i v e - m o n t h d e l a y 
v i o l a t e d t h e B o a r d ' s r u l e s f o r t h e p r o p e r and e x p e d i t i o u s 
d i s p o s i t i o n o f own m o t i o n r e q u e s t s . T h a t v i o l a t i o n was 
s i g n i f i c a n t and u n e x p l a i n e d . We f i n d , t h e r e f o r e , t h a t t h e i n s u r e r 
u l t i m a t e l y and u n r e a s o n a b l y d e l a y e d t h e payment o f t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n t o c l a i m a n t . A c c o r d i n g l y , we a s s e s s a 
p e n a l t y i n t h e amount o f 25 p e r c e n t o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s awarded by t h i s o r d e r . See ORS 6 5 6 , 2 6 2 ( 1 0 ) ; E a s t m o r e l a n d 
H o s p i t a l v. Reeves, 94 Or App 698, 702; P a u l J a c k s o n , 41 Van N a t t a 
558, r e c o n 41 Van N a t t a 822 ( 1 9 8 9 ) . An i n s u r e r - p a i d a t t o r n e y f e e 
o f $500 i s a l s o a s s e s s e d f o r t h e i n s u r e r ' s u n r e a s o n a b l e d e l a y . 
See ORS 6 5 6 , 2 6 2 ( 1 0 ) , 6 5 6 . 3 8 2 ( 1 ) ; E a s t m o r e l a n d H o s p i t a l v. Reeves, 
s u p r a . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o e x c e e d 
$500, as a r e a s o n a b l e a t t o r n e y f e e . 

I T IS SO ORDERED. 
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DAVID T. CARTER, C l a i m a n t WCB 89-00766 
D o b l i e & A s s o c i a t e s , C l a i m a n t ' s A t t o r n e y s A u g u s t 9, 1989 
Jerome L a r k i n ( S A I F ) , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o tion t o D i s m i s s 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e 
SAIF C o r p o r a t i o n ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t a copy o f 
t h e r e q u e s t was n o t t i m e l y s e r v e d on t h e o p p o s i n g p a r t y t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . The m o t i o n i s d e n i e d . 

FINDINGS 
The R e f e r e e ' s o r d e r i s s u e d May 3, 1989. On June 2, 

1989, SAIF m a i l e d a r e q u e s t f o r r e v i e w o f t h e o r d e r t o t h e B o a r d . 
The r e q u e s t , w h i c h was m a i l e d by c e r t i f i e d m a i l , i n c l u d e d a 
c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon c l a i m a n t and h i s 
a t t o r n e y . The c e r t i f i e c a t e o f p e r s o n a l s e r v i c e s t a t e d t h a t a copy 
o f t h e r e q u e s t had been m a i l e d t o c l a i m a n t and h i s a t t o r n e y on 
June 2, 1989. 

ULTIMATE FINDINGS 

SAIF's r e q u e s t f o r r e v i e w was m a i l e d t o t h e Board w i t h i n 
30 days f r o m t h e R e f e r e e ' s o r d e r . A copy o f t h e r e q u e s t f o r 
r e v i e w was m a i l e d t o c l a i m a n t w i t h i n 30 days o f t h e R e f e r e e ' s 
o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s Board r e v i e w u n d e r ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e . 
B o a r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

I f f i l i n g o f a r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 438-^05^046 ( 1 ) ( b) . I f 
t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . Id.. 

H e r e , t h e 3 0 t h day a f t e r t h e R e f e r e e ' s May 3, 1989 o r d e r 
was June 2, 1989. S i n c e SAIF's r e q u e s t f o r B o a r d r e v i e w was 
m a i l e d by c e r t i f i e d m a i l on June 2, 1989, i t i s t i m e l y . See OAR 
438^05^-046 ( 1 ) ( b) . F u r t h e r m o r e , SAIF p r o v i d e d a c e r t i f i c a t e o f 
p e r s o n a l s e r v i c e a t t e s t i n g t o t h e f a c t t h a t a copy o f i t s r e q u e s t 
had been m a i l e d t o c l a i m a n t and h i s c o u n s e l on June 2, 1989. 
Inasmuch as s e r v i c e by m a i l i s c o m p l e t e upon m a i l i n g , SAIF's 
n o t i c e t o c l a i m a n t i s t i m e l y . See OAR 438^05-^046 ( 1 ) ( b) . 

I n s u p p o r t o f h i s m o t i o n , c l a i m a n t r e l i e s upon a r e c e n t 
d e c i s i o n by t h e C o u r t o f A p p e a l s , H e i n v. C o l u m b i a C o u n t y , 96 Or 
App 576 ( 1 9 8 9 ) . I n H e i n , C o l u m b i a C o u n t y ' s a p p e a l f r o m a C i r c u i t 
C o u r t j u d g m e n t was f i l e d on t h e 3 0 t h day. I n c l u d e d w i t h t h e 
n o t i c e o f a p p e a l was c o u n s e l f o r t h e c o u n t y ' s c e r t i f i c a t o i n t h a t a 
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copy o f t h e n o t i c e o f a p e a l had been m a i l e d t o c o u n s e l f o r t h e 
a d v e r s e p a r t i e s on t h e 3 0 t h day f r o m t h e j u d g m e n t . The c o u r t 
d i s m i s s e d t h e a p p e a l , c o n c l u d i n g t h a t n o t i c e o f a p p e a l had been 
s e r v e d u n t i m e l y on t h e a d v e r s e p a r t i e s . I n so d o i n g , t h e c o u r t 
r e l i e d on ORS 1 9 . 0 2 8 ( 1 ) , and ( 2 ) , w h i c h p r o v i d e as f o l l o w s : 

" ( 1 ) F i l i n g a n o t i c e o f a p p e a l i n t h e C o u r t 
o f A p p e a l s or t h e Supreme Court, may be 
a c c o m p l i s h e d by m a i l . The d a t e o f f i l i n g s u ch 
n o t i c e s h a l l be t h e d a t e o f m a i l i n g , p r o v i d e d 
i t i s m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l 
and t h e p a r t y f i l i n g t h e n o t i c e has p r o o f f r o m 
t h e p o s t o f f i c e o f such m a i l i n g d a t e . P r o o f 
o f m a i l i n g s h a l l be c e r t i f i e d by t h e p a r t y 
f i l i n g t h e n o t i c e and f i l e d t h e r e a f t e r w i t h 
t h e c o u r t t o w h i c h t h e a p p e a l i s t a k e n . I f 
t h e n o t i c e i s r e c e i v e d by t h e c o u r t on o r 
b e f o r e t h e d a t e by w h i c h such n o t i c e i s 
t a k e n . I f t h e n o t i c e i s r e c e i v e d by t h e c o u r t 
on o r b e f o r e t h e d a t e by w h i c h such n o t i c e i s 
r e q u i r e d t o be f i l e d , t h e p a r t y f i l i n g t h e 
n o t i c e i s n o t r e q u i r e d t o f i l e p r o o f o f 
m a i l i n g . 
( 2 ) S e r v i c e o f n o t i c e o f a p p e a l on a p a r t y 
* * * may be a c c o m p l i s h e d by m a i l s u b j e c t t o 
t h e same r e q u i r e m e n t s as f i l i n g n o t i c e o f 
a p p e a l by m a i l as p r o v i d e d i n s u b s e c t i o n ( 1 ) 
o f t h i s s e c t i o n . " 

H e i n i s n o t c o n t r o l l i n g i n t h i s c a s e . The s t a t u t e t h a t 
g o v e r n s f i l i n g and s e r v i c e o f a p p e a l s t o t h e C o u r t o f A p p e a l s i s 
d i f f e r e n t f r o m t h e B o a r d ' s r u l e s g o v e r n i n g f i l i n g and s e r v i c e o f 
r e q u e s t s f o r r e v i e w i n one c r i t i c a l r e s p e c t . A l t h o u g h ORS 656.295 
r e q u i r e s t h a t n o t i c e o f a r e q u e s t f o r r e v i e w be m a i l e d t o a l l 
p a r t i e s w i t h i n t h e t i m e p r o v i d e d f o r r e q u e s t i n g r e v i e w , i t . does 
n o t s p e c i f y how n o t i c e s h a l l be g i v e n . The B o a r d has i m p l e m e n t e d 
t h e s t a t u t e by a d o p t i n g a r u l e t h a t p r o v i d e s t h a t t i m e l y s e r v i c e 
by m a i l may be e s t a b l i s h e d by he a t t o r n e y ' s c e r t i f i c a t e , appended 
t o t h e r e e q u e s t f o r r e v i e w f i l e d w i t h t h e B o a r d , s t a t i n g t h a t a 
copy o f t h e r e q u e s t has been d e p o s i t e d i n t h e m a i l t o l i s t e d 
i n d i v i d u a l s a t l i s t e d a d d r e s s e s . OAR 438-05--046 ( 2 ) ( b ) . 

I n t h i s r e s p e c t , t h e B o a r d ' s s e r v i c e r u l e d i f f e r s f r o m 
t h e s t a t u t o r y r u l e f o r s e r v i c e o f a p p e a l s t o t h e c o u r t w h i c h must 
e i t h e r be r e c e i v e d by o t h e r p a r t i e s w i t h i n t h e a p p e a l p e r i o d o r 
must have been m a i l e d by r e g i s t e r e d or c e r t i f i e d m a i l w i t h i n t h e 
a p p e a l p e r i o d and p r o o f f r o m t h e p o s t o f f i c e o f such m a i l i n g 
r e t a i n e d by t h e m a i l i n g p a r t y . The c o u r t d i s m i s s e d t h e a p p e a l i n 
H e i n f o r f a i l u r e t o s u b m i t p r o o f o f t i m e l y m a i l i n g by r e g i s t e r e d 
or c e r t i f i e d m a i l . Inasmuch as t h e r e q u i r e m e n t , t h a t m a i l i n g be 
a c c o m p l i s h e d by r e g i s t e r e d o r c e r t i f i e d m a i l i s n o t c o n t a i n e d i n 
t h e B oard's s e r v i c e r u l e , H e i n i s i n a p p l i c a b l e . C o u n s e l ' s 
c e r t i f i c a t e o f m a i l i n g i s s u f f i c i e n t u nder t h e B o a r d ' s r u l e t o 
e s t a b l i s h t i m e l y n o t i c e . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Upon 
r e c e i p t o f a t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s 
and a b r i e f i n g s c h e d u l e i m p l e m e n t e d . T h e r e a f t e r , t h i s c a s e w i l l 
be d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 
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MARVIN H. ALLEN, C l a i m a n t WCB TP-87028 
James L. F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y A u g u s t 10, 1989 
James E. G r i f f i n , A s s i s t a n t A t t o r n e y G e n e r a l C o r r e c t e d T h i r d P a r t y D i s t r i b u t i o n 

O r d e r 
I t has come t o o u r a t t e n t i o n t h a t t h e B o a r d ' s T h i r d P a r t y 

D i s t r i b u t i o n O r d e r o f J u l y 27, 1989 c o n t a i n e d s e v e r a l c l e r i c a l 
e r r o r s . To c o r r e c t t h e s e o v e r s i g h t s , t h e J u l y 27, 1989 o r d e r i s 
w i t h d r a w n and r e p l a c e d by t h e f o l l o w i n g o r d e r . The p a r t i e s ' r i g h t s o f 
a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

The SAIF C o r p o r a t i o n , as p a y i n g agency, has p e t i t i o n e d t h e 
B o a r d f o r an o r d e r d e c l a r i n g t h e v a l i d i t y o f i t s l i e n i n g t h e p r o c e e d s 
o f a T h i r d - p a r t y s e t t l e m e n t and d i s t r i b u t i n g t h o s e p r o c e e d s i n 
a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 3 ) . C l a i m a n t c o n t e n d s t h a t SAIF's l i e n i s 
i n v a l i d because M i c h i g a n ' s n o - f a u l t m o t o r v e h i c l e i n s u r a n c e l a w 
p r e c l u d e d t o r t r e c o v e r y f r o m t h e t h i r d p a r t i e s f o r t h e l o s s e s 
c o m pensated by SAIF. 

ISSUES 

1 . Whether c l a i m a n t i s ^ e s t o p p e d f r o m c o n t e n d i n g t h a t SAIF's 
l i e n i s i n v a l i d . 

2. Whether t h e f a c t t h a t c l a i m a n t ' s r i g h t o f t o r t r e c o v e r y 
was l i m i t e d by M i c h i g a n law t o c e r t a i n c a t e g o r i e s o f l o s s l i m i t s 
SAIF's r i g h t t o s h a r e i n t h e p r o c e e d s o f c l a i m a n t ' s s e t t l e m e n t w i t h 
t h e t h i r d p a r t i e s . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d m u l t i p l e s e v e r e i n j u r i e s on June 6, 1984 
when a t r u c k i n w h i c h he was a p a s s e n g e r c o l l i d e d head-on w i t h a n o t h e r 
t r u c k i n t h e S t a t e o f M i c h i g a n . C l a i m a n t and t h e d r i v e r o f t h e 
v e h i c l e i n w h i c h he was r i d i n g , H a n l o n M. D o d g i o n , were l o n g h a u l 
t r u c k d r i v e r s f o r A m e r i c a n Hardwoods, an Oregon e m p l o y e r c o v e r e d by 
SAIF. A t t h e t i m e o f t h e a c c i d e n t , t h e y were e n r o u t e f r o m T i m i s k i n g 
S t a t i o n , Quebec t o P o r t l a n d , Oregon by way o f S e a t t l e , W a s h i n g t o n . 
B o t h c l a i m a n t and D o d g i o n were r e s i d e n t s o f V a n c o u v e r , W a s h i n g t o n a t 
t h e t i m e o f t h e a c c i d e n t . C l a i m a n t l a t e r moved t o , and now r e s i d e s 
i n , T u a l a t i n , Oregon. The o t h e r t r u c k i n v o l v e d i n t h e a c c i d e n t was 
owned by T w i n P o r t s G r o c e r y Company o f D u l u t h , M i n n e s o t a . The d r i v e r 
o f t h e t r u c k , G len K. Samberg, was a r e s i d e n t o f t h e S t a t e o f 
M i n n e s o t a . B o t h D o d g i o n and Samberg d i e d i n t h e a c c i d e n t . 

C l a i m a n t f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m f o r h i s 
i n j u r i e s w h i c h was a c c e p t e d by SAIF. SAIF p a i d m e d i c a l b e n e f i t s , 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n , v o c a t i o n a l r e h a b i l i t a t i o n b e n e f i t s 
and p e r m a n e n t t o t a l d i s a b i l i t y c o m p e n s a t i o n . As o f t h e d a t e o f i t s 
p e t i t i o n , SAIF had p a i d $137,741.05 i n c o m p e n s a t i o n and r e a s o n a b l y 
a n t i c i p a t e d p a y i n g a n o t h e r $20,596.80 f o r a t o t a l o f $158,337.85. 

I n a l e t t e r d a t e d F e b r u a r y 2 1 , 1986, c l a i m a n t ' s a t t o r n e y 
i n f o r m e d SAIF t h a t he had a s s o c i a t e d c o u n s e l i n t h e S t a t e o f M i c h i g a n 
and t h a t a l a w s u i t w o u l d be f i l e d w i t h i n t h e n e x t t h i r t y d a y s . I n t h e 
l a s t p a r a g r a p h o f t h e l e t t e r , c l a i m a n t ' s a t t o r n e y s t a t e d , "We w i l l 
f u l l y honor and p r o t e c t y o u r s t a t u t o r y l i e n on t h e June 6, 1984 c l a i m . " 

On March 18, 1986, c l a i m a n t commenced a d i v e r s i t y a c t i o n 
a g a i n s t t h e e s t a t e o f Glen K. Samberg and Twin P o r t s G r o c e r y Company 
i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e W e s t e r n D i s t r i c t , o f 
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M i c h i g a n . E i g h t months l a t e r , c l a i m a n t e n t e r e d i n t o a s e t t l e m e n t 
a g r e e m e n t w i t h T w i n P o r t s G r o c e r y Company and i t s i n s u r e r , S e n t r y 
I n s u r a n c e Company ( S e n t r y ) . A s h o r t t i m e b e f o r e e n t e r i n g i n t o t h e 
a g r e e m e n t , c l a i m a n t ' s a t t o r n e y s i n f o r m e d SAIF t h a t t h e y c o n s i d e r e d i t s 
l i e n t o be i n v a l i d and t h a t i t w o u l d n o t be a l l o w e d t o s h a r e i n t h e 
s e t t l e m e n t p r o c e e d s . Under t h e s e t t l e m e n t a g r e e m e n t , S e n t r y i s t o pay 
c l a i m a n t , h i s e s t a t e o r a d e s i g n a t e d b e n e f i c i a r y $1,500 p e r month f o r 
t h e r e s t o f c l a i m a n t ' s l i f e o r 15 y e a r s , w h i c h e v e r i s l o n g e r . The 
l a s t p a r a g r a p h o f t h e agreement p r o v i d e s , "The p a r t i e s h e r e t o a g r e e 
t h a t a l l o f t h e c o n s i d e r a t i o n p a i d t o M a r v i n A l l e n , P l a i n t i f f , i s 
c o n s i d e r a t i o n f o r non-economic l o s s . The p a r t i e s a g r e e t h a t no 
p o r t i o n o f t h e s e t t l e m e n t i s c o n s i d e r a t i o n f o r e c o n o m i c l o s s . " 

A t t h e t i m e o f t h e a c c i d e n t , S e n t r y had t h e w r i t t e n 
c e r t i f i c a t i o n d e s c r i b e d i n s e c t i o n 500.3163 o f t h e M i c h i g a n C o m p i l e d 
Law A n n o t a t e d ( h e r e i n a f t e r MCLA) on f i l e w i t h t h e M i c h i g a n D e p a r t m e n t 
o f L i c e n s i n g . 

CONCLUSIONS OF LAW 

C l a i m a n t c o n t e n d s t h a t t h e l i e n a s s e r t e d by SAIF i n t h e 
p r o c e e d s o f h i s s e t t l e m e n t w i t h t h e t h i r d p a r t y i s i n v a l i d b e c a u s e 
M i c h i g a n ' s n o - f a u l t m o t o r v e h i c l e i n s u r a n c e l a w p r e c l u d e d t o r t 
r e c o v e r y f r o m t h e t h i r d p a r t y f o r t h e l o s s e s c o m p e n s a t e d by SAIF. 
SAIF makes t h r e e a r g u m e n t s f o r t h e v a l i d i t y o f i t s l i e n . F i r s t , i t 
c o n t e n d s t h a t i t s l i e n i s a t l e a s t p a r t i a l l y v a l i d e ven i f t h e l e g a l 
p r e m i s e o f c l a i m a n t ' s a r g u m e n t i s a c c e p t e d because a t l e a s t some o f 
t h e l o s s e s c o m p e n s a t e d by SAIF were r e c o v e r a b l e f r o m t h e t h i r d p a r t y 
u n d e r M i c h i g a n l a w . Second, i t c o n t e n d s t h a t Oregon l a w g r a n t s i t a 
l i e n i n a l l o f t h e p r o c e e d s o f t h e s e t t l e m e n t i r r e s p e c t i v e o f t h e 
M i c h i g a n l i m i t a t i o n s on t o r t r e c o v e r y . T h i r d , i t c o n t e n d s t h a t 
c l a i m a n t ' s a t t o r n e y ' s r e p r e s e n t a t i o n t h a t c l a i m a n t w o u l d h o n o r i t s 
l i e n e s t o p s c l a i m a n t f r o m c o n t e n d i n g t h a t SAIF's l i e n i s i n v a l i d . We 
a d d r e s s SAIF's a r g u m e n t s i n r e v e r s e o r d e r . 

I . E q u i t a b l e E s t o p p e l 

To e s t a b l i s h an e q u i t a b l e e s t o p p e l , SAIF has t h e b u r d e n o f 
p r o v i n g t h e f o l l o w i n g f i v e e l e m e n t s : ( 1 ) t h e r e must be a f a l s e 
r e p r e s e n t a t i o n ; ( 2 ) i t must be made w i t h k nowledge o f t h e f a c t s ; ( 3 ) 
t h e o t h e r p a r t y must have been i g n o r a n t o f t h e t r u t h ; ( 4 ) t h e f a l s e 
r e p r e s e n t a t i o n s must have been made w i t h t h e i n t e n t i o n t h a t i t s h o u l d 
be a c t e d upon by t h e o t h e r p a r t y ; and ( 5 ) t h e o t h e r p a r t y must have 
been i n d u c e d t o a c t o r r e l y upon i t t o h i s i n j u r y , d e t r i m e n t o r 
p r e j u d i c e . Donahoe v. Eugene P l a n i n g M i l l , 252 Or 543, 545 ( 1 9 6 9 ) ; 
S e g u i n v. Maloney-Chambers Lumber Co., 198 Or 272, 287 ( 1 9 5 3 ) ; 
A m e r i c a n Bank v. P o r t O r f o r d Co., 140 Or 138, 144 ( 1 9 3 2 ) . 

SAIF has p r o v e n o n l y t h e f i r s t o f t h e above e l e m e n t s . 
C l a i m a n t ' s a t t o r n e y r e p r e s e n t e d a t one p o i n t t h a t c l a i m a n t w o u l d h o n o r 
SAIF's l i e n . L a t e r , t h i s r e p r e s e n t a t i o n was w i t h d r a w n . The i n i t i a l 
r e p r e s e n t a t i o n , t h e r e f o r e , was f a l s e . T h e r e i s no e v i d e n c e , h o w e v e r , 
t h a t c l a i m a n t o r h i s a t t o r n e y was aware a t t h e t i m e o f t h e o r i g i n a l 
r e p r e s e n t a t i o n t h a t . SAIF's l i e n m i g h t be i n v a l i d due t o t h e l i m i t a t i o n 
o f c l a i m a n t ' s t o r t r e c o v e r y under M i c h i g a n l a w , t h a t SAIF was i g n o r a n t 
o f t h e p o s s i b i l i t y , t h a t t h e . r e p r e s e n t a t i o n was i n t e n d e d t o i n d u c e any 
a c t i o n o r i n a c t i o n on SAIF's p a r t o r t h a t t h e r e p r e s e n t a t i o n a c t u a l l y 
i n d u c e d SAIF t o a c t o r r e f r a i n f r o m a c t i n g i n a way w h i c h c a u s e d i t 
any harm. We c o n c l u d e , t h e r e f o r e , t h a t SAIF f a i l e d t o p r o v e t h e 
e l e m e n t s o f an e q u i t a b l e e s t o p p e l and t h a t c l a i m a n t may c h a l l e n g e t h e 
v a l i d i t y and e x t e n t o f SAIF's l i e n on t h e m e r i t s . 
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I I . The V a l i d i t y and E x t e n t o f SAIF's L i e n 

As w i l l be d i s c u s s e d more f u l l y l a t e r , Oregon l a w g e n e r a l l y 
g r a n t s a w o r k e r s ' c o m p e n s a t i o n c a r r i e r a l i e n i n damages o r s e t t l e m e n t 
p r o c e e d s r e c o v e r e d by a c l a i m a n t f r o m a t h i r d p a r t y f o r a c o m p e n s a b l e 
i n j u r y . M i c h i g a n l a w g e n e r a l l y l i m i t s a p e r s o n ' s r i g h t o f t o r t 
r e c o v e r y i n m o t o r v e h i c l e a c c i d e n t c a s e s t o economic l o s s e s i n e x c e s s 
o f s t a t u t o r y maxima and non-economic l o s s e s such as p a i n and 
s u f f e r i n g . M i c h i g a n l a w a l s o g e n e r a l l y l i m i t s t h e r i g h t o f a w o r k e r s ' 
c o m p e n s a t i o n c a r r i e r t o s h a r e i n damage o r s e t t l e m e n t , p r o c e e d s 
r e c o v e r e d i n a t h i r d - p a r t y a c t i o n t o e x c e s s e c o n o m i c l o s s . 

I n v i e w o f t h e d i f f e r e n c e s b etween Oregon and M i c h i g a n l a w 
and t h e a r g u m e n t s o f t h e p a r t i e s i n t h i s c a s e , t h e B o a r d must make t h e 
f o l l o w i n g t h r e e d e t e r m i n a t i o n s t o d e c i d e t h e i s s u e s o f t h e v a l i d i t y 
and e x t e n t o f SAIF's l i e n . F i r s t , i t must d e t e r m i n e t h e n a t u r e and 
e x t e n t o f c l a i m a n t ' s cause o f a c t i o n a g a i n s t t h e t h i r d p a r t i e s . 
C l a i m a n t ' s a r g u m e n t i s p o t e n t i a l l y v a l i d o n l y t o t h e e x t e n t t h a t 
M i c h i g a n l a w a c t u a l l y p r e c l u d e d r e c o v e r y f r o m t h e t h i r d p a r t i e s f o r 
t h e l o s s e s c ompensated by SAIF. Second, t h e Board must d e t e r m i n e 
w h e t h e r Oregon o r M i c h i g a n l a w c o n t r o l s SAIF's r i g h t t o s h a r e i n t h e 
p r o c e e d s o f t h e s e t t l e m e n t o f c l a i m a n t ' s cause o f a c t i o n . The p a r t i e s 
assume i n t h e i r m a j o r a r g u m e n t s t h a t M i c h i g a n l aw c o n t r o l s . T h i r d , 
t h e B o a r d must d e t e r m i n e t h e n a t u r e and e x t e n t o f SAIF's r i g h t s u n d e r 
a p p l i c a b l e l a w . 

A. C l a i m a n t ' s Cause o f A c t i o n A g a i n s t t h e T h i r d P a r t i e s 

C l a i m a n t s u s t a i n e d h i s i n j u r i e s i n a m o t o r v e h i c l e c o l l i s i o n 
i n t h e S t a t e o f M i c h i g a n . Under f a m i l i a r c h o i c e o f l a w p r i n c i p l e s , 
c l a i m a n t ' s r i g h t s and t h e t h i r d p a r t i e s ' l i a b i l i t i e s a r e d e t e r m i n e d by 
M i c h i g a n l a w . See R e s t a t e m e n t (Second) o f C o n f l i c t o f Laws §§ 145, 
146, 158 ( 1 9 7 1 ) . Under M i c h i g a n l a w , t o r t l i a b i l i t y a r i s i n g f r o m t h e 
o w n e r s h i p , m a i n t e n a n c e , o r use o f m o t o r v e h i c l e s w i t h i n t h e s t a t e 
g e n e r a l l y had been a b o l i s h e d by t h e d a t e o f c l a i m a n t ' s a c c i d e n t . MCLA 
§§ 5 0 0 . 3 1 3 5 ( 2 ) , 500.3179 ( 1 9 8 3 ) . I n p l a c e o f t o r t l i a b i l i t y , M i c h i g a n 
had i n s t i t u t e d a n o - f a u l t s y s t e m o f " p e r s o n a l p r o t e c t i o n b e n e f i t s . " 
MCLA § 500.3135. 

For p u r p o s e s o f t h e p r e s e n t c a s e , p e r s o n a l p r o t e c t i o n 
b e n e f i t s c o n s i s t o f " a l l o w a b l e . e x p e n s e s : and "work l o s s . " MCLA § 
500.3107. " A l l o w a b l e e x p e n s e s " a r e " a l l r e a s o n a b l e c h a r g e s i n c u r r e d 
f o r r e a s o n a b l y n e c e s s a r y p r o d u c t s , s e r v i c e s and ac c o m m o d a t i o n s f o r an 
i n j u r e d p e r s o n ' s c a r e , r e c o v e r y o r r e h a b i l i t a t i o n , " i n c l u d i n g t h o s e 
f o r " r e h a b i l i t a t i v e o c c u p a t i o n a l t r a i n i n g f o l l o w i n g t h e i n j u r y . " MCLA 
§§ 5 0 0 . 3 1 0 7 ( a ) , 500.3157. "Work l o s s " means: 

" l o s s o f income f r o m work an i n j u r e d p e r s o n 
w o u l d have p e r f o r m e d d u r i n g t h e f i r s t 3 y e a r s 
a f t e r t h e d a t e o f t h e a c c i d e n t i f he had n o t 
been i n j u r e d and expenses n o t e x c e e d i n g $20.00 
p e r day, r e a s o n a b l y i n c u r r e d i n o b t a i n i n g 
o r d i n a r y and n e c e s s a r y s e r v i c e s i n v i e w o f 
t h o s e t h a t , i f he had n o t been i n j u r e d , an 
i n j u r e d p e r s o n w o u l d have p e r f o r m e d d u r i n g t h e 
f i r s t 3 y e a r s a f t e r t h e d a t e o f t h e a c c i d e n t , 
n o t f o r income b u t f o r t h e b e n e f i t o f h i m s e l f 
o r o f h i s d e p e n d e n t . " MCLA § 5 0 0 . 3 1 0 7 ( b ) . 

F u r t h e r l i m i t a t i o n s on work l o s s a t t h e t i m e o f 
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c l a i m a n t ' s a c c i d e n t were t h a t l o s s o f income b e n e f i t s were r e d u c e d 
by 15 p e r c e n t due t o t h e i r n o n t a x a b l e s t a t u s and t h e " [ t ] h e 
b e n e f i t s p a y a b l e f o r work l o s s s u s t a i n e d i n a s i n g l e 30-day p e r i o d 
and t h e income e a r n e d by an i n j u r e d p e r s o n f o r work d u r i n g t h e 
same p e r i o d t o g e t h e r s h a l l n o t exceed [ $ 2 , 2 5 2 . 0 0 ] , w h i c h maximum 
s h a l l a p p l y p r o r a t a t o any l e s s e r p e r i o d o f work l o s s . " MCLA § 
3 1 0 7 ( b ) (1983 & Supp. 1 9 8 8 ) . 

A l t h o u g h t o r t l i a b i l i t y g e n e r a l l y had been a b o l i s h e d i n 
M i c h i g a n by t h e t i m e o f c l a i m a n t ' s i n j u r y , f u l l l i a b i l i t y was 
r e t a i n e d i n c e r t a i n s i t u a t i o n s . See MCLA §§ 5 0 0 . 3 1 0 1 , 
5 0 0 , 3 1 3 5 ( 2 ) , 500.3163. One such s i t u a t i o n i s when an i n j u r y i s 
caused by a n o n r e s i d e n t o f M i c h i g a n who i s n o t c o v e r e d by an 
i n s u r e r w i t h a w r i t t e n c e r t i f i c a t i o n o f p e r s o n a l p r o t e c t i o n 
i n s u r a n c e c o v e r a g e on f i l e w i t h t h e s t a t e . See MCLA § 500.3163. 
M i c h i g a n l a w a l s o r e t a i n s t o r t l i a b i l i t y f o r s e v e r a l c a t e g o r i e s o f 
l o s s under c e r t a i n c i r c u m s t a n c e s , two o f w h i c h a r e a p p l i c a b l e i n 
t h e p r e s e n t c a s e . 

The f i r s t c a t e g o r y i s " [ d j a m a g e s f o r a l l o w a b l e e x p e n s e s 
[ a n d ] work l o s s . . . i n e x c e s s o f t h e d a i l y , m o n t h l y , and 3-year 
l i m i t a t i o n s c o n t a i n e d i n [MCLA § 5 0 0 . 3 1 0 7 ] . " MCLA § 3 1 3 5 ( 2 ) ( c ) . 
A l t h o u g h t h e r e a r e no " d a i l y , m o n t h l y , [ o r ] 3-year l i m i t a t i o n s " 
f o r a l l o w a b l e e x p e n s e s , t h e M i c h i g a n c o u r t s have r u l e d t h a t t o r t 
r e c o v e r y f o r such expenses i s l i m i t e d t o t h o s e n o t s u b j e c t t o 
p e r s o n a l p r o t e c t i o n i n s u r a n c e c o v e r a g e . Swantek v. A u t o m o b i l e 
C l u b o f M i c h i g a n I n s u r a n c e Group, 118 Mich App 807, 809, 325, 
N.W.2d 588, 590 ( 1 9 8 2 ) ; see Workman v. D e t r o i t A u t o m o b i l e 
I n t e r - I n s u r a n c e Exchange, 404 M i c h 477, 5 1 1 , 274 N.W.2d 373, 387 
( 1 9 7 9 ) . 

The second c a t e g o r y o f l o s s w h i c h i s a p p l i c a b l e i n t h i s 
case i s " [ d ] a m a g e s f o r noneconomic l o s s " i n ca s e s o f i n j u r i e s 
r e s u l t i n g i n " d e a t h , s e r i o u s i m p a i r m e n t o f body [ s i c ] f u n c t i o n , o r 
permanent s e r i o u s d i s f i g u r e m e n t . " MCLA § 5 0 0 . 3 1 3 5 ( 1 ) & ( 2 ) ( b ) . 
C l a i m a n t ' s i n j u r i e s c l e a r l y r e s u l t e d i n " s e r i o u s i m p a i r m e n t o f 
body f u n c t i o n " w i t h i n t h e meaning o f MCLA § 5 0 0 . 3 1 3 5 ( 1 ) . See 
D i F r a n c o v. P i c k a r d , 427 M i c h 32, 67-70. 398 N.W.2d 896, 914-15 
( 1986 ) . C l a i m a n t , t h e r e f o r e , c o u l d sue t h e t h i r d p a r t i e s f o r 
noneconomic l o s s . "Noneconomic l o s s " i s n o t d e f i n e d i n M i c h i g a n ' s 
n o - f a u l t c h a p t e r , b u t has been i d e n t i f i e d i n t h e case l aw w i t h 
damages f o r " p a i n and s u f f e r i n g . " M c K e n d r i c k v. P e t r u c c i , 71 M i c h 
App 200, 207-08, 247 N.W.2d 349, 352 ( 1 9 7 6 ) . I t does n o t i n c l u d e 
l o s s o f e a r n i n g c a p a c i t y ; such l o s s i s c o n s i d e r e d a n o n a c t i o n a b l e 
economic l o s s under M i c h i g a n ' s n o - f a u l t l a w . Q u e l l e t t e v. 
K e n e a l y , 424 Mi c h 83, 87-88, 378 N.W.2d 470, 472 ( 1 9 8 5 ) . 

The t h i r d - p a r t y d e f e n d a n t s i n t h e p r e s e n t c a s e , G l e n K. 
Samberg and Twin P o r t s G r o c e r y Company, were r e s i d e n t s o f 
M i n n e s o t a , n o t M i c h i g a n , b u t were i n s u r e d by a company w i t h a 
w r i t t e n c e r t i f i c a t i o n on f i l e w i t h M i c h i g a n D e p a r t m e n t o f 
L i c e n s i n g . Under t h e s e c i r c u m s t a n c e s , t h e t h i r d - p a r t y d e f e n d a n t s 
had t h e " r i g h t s and i m m u n i t i e s " p r o v i d e d by M i c h i g a n ' s n o - f a u l t 
l a w , MCLA 5 0 0 . 3 1 6 3 ( 3 ) , and c l a i m a n t ' s r i g h t o f r e c o v e r y a g a i n s t 
them was l i m i t e d u nder MCLA § 500.3135 t o noneconomic l o s s and 
a l l o w a b l e e x p e n s e s and work l o s s i n e x c e s s o f t h e l i m i t a t i o n s 
c o n t a i n e d i n MCLA § 500.3107. C l a i m a n t c o u l d n o t sue t h e t h i r d 
p a r t i e s f o r t h e m e d i c a l o r v o c a t i o n a l expenses p a i d by SAIF o r f o r 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n payments w i t h i n M i c h i g a n ' s 
s t a t u t o r y maxima. Whether c l a i m a n t c o u l d sue f o r any o f t h e 
payments f o r p e r m a n e n t t o t a l d i s a b i l i t y depends upon w h e t h e r t h e y 
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a r e c l a s s i f i e d as l o s s o f income o r l o s s o f e a r n i n g c a p a c i t y . We 
need n o t d e c i d e t h a t q u e s t i o n a t t h i s p o i n t . S u f f i c e i t t o say 
t h a t c l a i m a n t c o u l d n o t r e c o v e r f r o m t h e t h i r d p a r t y m o s t , i f n o t 
a l l , o f t h e l o s s e s compensated by SAIF. 

B. Whether Oregon o r M i c h i g a n Law C o n t r o l s SAIF's R i g h t 
t o Share i n t h e T h i r d - P a r t y S e t t l e m e n t P r o c e e d s 

The p a r t i e s assume i n t h e i r m a j o r a r g u m e n t s t h a t SAIF's 
r i g h t t o s h a r e i n t h e p r o c e e d s o f c l a i m a n t ' s s e t t l e m e n t w i t h t h e 
t h i r d p a r t y i s a q u e s t i o n o f M i c h i g a n l a w . C l a i m a n t r e l i e s 
h e a v i l y upon t h e case o f G r e a t A m e r i c a n I n s u r a n c e Co. v. Queen, 
410 M i c h 73, 300 N.W.2d 895 ( 1 9 8 0 ) . T h ere t h e M i c h i g a n Supreme 
C o u r t r u l e d t h a t a M i c h i g a n w o r k e r s ' c o m p e n s a t i o n c a r r i e r ' s r i g h t , 
t o s h a r e i n t h e p r o c e e d s o f t h e s e t t l e m e n t o f a M i c h i g a n 
c l a i m a n t ' s t o r t c ause o f a c t i o n was l i m i t e d t o t h o s e c a t e g o r i e s o f 
l o s s common t o t h e w o r k e r s ' c o m p e n s a t i o n c l a i m and t h e c l a i m a n t ' s 
cause o f a c t i o n . IdL a t 96-97, 300 N.W.2d a t 9 0 0 - 0 1 . C l a i m a n t 
makes no ar g u m e n t based on Oregon l a w . SAIF's p r i m a r y r e s p o n s e t o 
c l a i m a n t ' s a r g ument i s t h a t i t s l i e n i s a t l e a s t p a r t i a l l y v a l i d 
u n d e r t h e r u l e o f Queen. I t o f f e r s o n l y a b r i e f a l t e r n a t i v e 
a r g u m e n t t h a t Oregon law s h o u l d c o n t r o l and t h a t i t s l i e n i s v a l i d 
u n d e r t h a t l a w . 

We c o n c l u d e d e a r l i e r t h a t c l a i m a n t ' s r i g h t o f t o r t 
r e c o v e r y a g a i n s t t h e t h i r d p a r t i e s and t h e t h i r d p a r t i e s ' 
l i a b i l i t i e s t o c l a i m a n t were d e t e r m i n e d by M i c h i g a n l a w . The 
b a s i s o f t h a t c o n c l u s i o n was t h a t t h e S t a t e o f M i c h i g a n , w i t h 
r e s p e c t t o t h o s e i s s u e s , had t h e most s i g n i f i c a n t r e l a t i o n s h i p t o 
t h e p a r t i e s and t h e s u b j e c t m a t t e r o f t h e i r d i s p u t e . See 
R e s t a t e m e n t (Second) o f C o n f l i c t o f Laws § 145. The same 
c o n c l u s i o n does n o t f o l l o w on t h e i s s u e o f SAIF's r i g h t t o s h a r e 
i n t h e p r o c e e d s o f c l a i m a n t ' s t h i r d - p a r t y s e t t l e m e n t . T h a t i s s u e 
c o n c e r n s t h e r e l a t i o n s h i p o f an Oregon w o r k e r , and Oregon w o r k e r s ' 
c o m p e n s a t i o n c a r r i e r a nd, i n d i r e c t l y a t l e a s t , an Oregon 
e m p l o y e r . The S t a t e o f M i c h i g a n has no s u b s t a n t i a l i n t e r e s t i n 
w h e t h e r SAIF i s a b l e t o r e c o v e r a l l , some or' none o f i t s 
c o m p e n s a t i o n payments f r o m c l a i m a n t ' s s e t t l e m e n t p r o c e e d s . The 
f i n a n c i a l , s o c i a l and l e g a l i m p a c t s o f t h a t d e t e r m i n a t i o n a r e 
c e n t e r e d i n Oregon. Under t h e s e c i r c u m s t a n c e s , Oregon has t h e 
most s i g n i f i c a n t r e l a t i o n s h i p t o t h e p a r t i e s and t h e s u b j e c t 
m a t t e r o f t h e i r d i s p u t e and i t s law s h o u l d c o n t r o l . See 
R e s t a t e m e n t (Second) o f C o n f l i c t o f Laws §§ 6, 1 4 5 ( 2 ) . The law o f 
M i c h i g a n , l i k e t h e law o f any o t h e r f o r e i g n j u r i s d i c t i o n , i s 
a d v i s o r y o n l y . 

C. The V a l i d i t y and E x t e n t o f SAIF's L i e n Under Oregon Law 

Under ORS 656.578 and 6 5 6 . 5 8 0 ( 1 ) , a w o r k e r who s u s t a i n s 
a "compensable i n j u r y " due t o t h e n e g l i g e n c e o r wrong o f a t h i r d 
p e r s o n n o t exempt f r o m l i a b i l i t y u nder ORS 656.018 o r 6 5 6 i l 5 4 i s 
e n t i t l e d t o w o r k e r s ' c o m p e n s a t i o n b e n e f i t s and may a l s o seek a 
c i v i l remedy a g a i n s t t h e t h i r d p e r s o n . I n such s i t u a t i o n s , ORS 
6 5 6 . 5 8 0 ( 2 ) p r o v i d e s t h a t " [ t ] h e p a y i n g agency has a l i e n a g a i n s t 
t h e c a use o f a c t i o n as p r o v i d e d by ORS 656.591 o r 656.593, w h i c h 
l i e n s h a l l be p r e f e r r e d t o a l l c l a i m s e x c e p t t h e c o s t o f 
r e c o v e r i n g s uch damages." 

ORS 656.591 g o v e r n s s i t u a t i o n s , i n w h i c h t h e c l a i m a n t 
e l e c t s n o t t o p r o c e e d a g a i n s t t h e t h i r d p a r t y and t h e c l a i m a n t ' s 
"cause o f a c t i o n " i s a s s i g n e d t o t h e p a y i n g a g e n c y . A l t h o u g h n o t 
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d i r e c t l y a p p l i c a b l e i n t h e p r e s e n t c a s e , s u b s e c t i o n ( 2 ) o f t h a t 
s e c t i o n e m p l o y s t h e p h r a s e " [ a ] n y sum r e c o v e r e d " i n d e s c r i b i n g t h e 
f u n d t o be d i v i d e d between t h e p a y i n g agency and t h e c l a i m a n t . 

ORS 656.593 g o v e r n s s i t u a t i o n s i n w h i c h t h e c l a i m a n t 
does p r o c e e d a g a i n s t t h e t h i r d p a r t y and r e c o v e r s damages o r 
s e t t l e m e n t p r o c e e d s . S u b s e c t i o n ( 1 ) p r o v i d e s t h a t t h e " p r o c e e d s 
o f any damages r e c o v e r e d f r o m [ t h e ] . . . t h i r d p e r s o n s h a l l be 
s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r i t s s h a r e o f t h e 
p r o c e e d s as s e t f o r t h i n t h i s s e c t i o n . " The r e m a i n d e r o f t h e 
s u b s e c t i o n s e t s o u t t h e d i s t r i b u t i o n scheme. Under t h a t scheme, 
c o s t s and a t t o r n e y f e e s a r e d e d u c t e d f r o m t h e g r o s s r e c o v e r y , t h e 
w o r k e r i s g u a r a n t e e d a t l e a s t one t h i r d o f t h e r e m a i n d e r and t h e 
p a y i n g agency i s g r a n t e d " t h e b a l a n c e o f t h e r e c o v e r y , b u t o n l y t o 
t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r 
c o m p e n s a t i o n . . . and f o r t h e p r e s e n t ' v a l u e o f i t s r e a s o n a b l y t o 
be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n . " Any e x c e s s o f 
r e c o v e r y goes t o t h e w o r k e r . 

S u b s e c t i o n ( 3 ) o f ORS 656.593 c o n c e r n s s e t t l e m e n t s . I t 
a u t h o r i z e s t h e c l a i m a n t t o s e t t l e any t h i r d p a r t y case " w i t h t h e 
a p p r o v a l o f t h e p a y i n g a g e n c y . " I t t h e n i n c o r p o r a t e s by r e f e r e n c e 
t h e d i s t r i b u t i o n scheme s e t o u t i n s u b s e c t i o n ( 1 ) e x c e p t t h a t i t 
" a u t h o r i z e [ s ] " t h e p a y i n g agency " t o a c c e p t such a s h a r e o f t h e 
[ s e t t l e m e n t ] p r o c e e d s as may be j u s t and p r o p e r . " I n c a s e s where 
a d i s p u t e has a r i s e n c o n c e r n i n g t h e p r o p e r d i s t r i b u t i o n o f 
s e t t l e m e n t p r o c e e d s , t h e B o a r d , as a g e n e r a l r u l e , has f o l l o w e d 
t h e d i s t r i b u t i o n scheme p r e s c r i b e d f o r damage c a s e s i n ORS 
6 5 6 . 5 9 3 ( 1 ) . See M a r v i n T h o r n t o n , 34 Van N a t t a 999 ( 1 9 8 4 ) . B u t 
see R o b e r t T. G e r l a c h , 36 Van N a t t a 293 ( 1 9 8 4 ) . 

I n c o n s i d e r i n g p o s s i b l e l i m i t a t i o n s on a p a y i n g a g e n c y ' s 
r i g h t t o s h a r e i n t h i r d - p a r t y r e c o v e r y , we n o t e i n i t i a l l y t h a t t h e 
p a y i n g a g e n c y ' s l i e n does n o t a r i s e under t h e law o f s u b r o g a t i o n ; 
i t i s p u r e l y a c r e a t u r e o f s t a t u t e . N e w e l l v. T a y l o r , 212 Or 522, 
530-33 ( 1 9 5 8 ) . The n a t u r e and e x t e n t o f t h e l i e n c r e a t e d by t h e 
t h i r d - p a r t y p r o v i s i o n s , t h e r e f o r e , must be s o u g h t n o t i n t h e law 
o f s u b r o g a t i o n , b u t i n t h e w o r d i n g and i n t e n t o f t h e p r o v i s i o n s 
t h e m s e l v e s . 

On f i r s t r e a d i n g , t h e t h i r d - p a r t y p r o v i s i o n s a p p e a r t o 
p e r m i t a p a y i n g agency t o s a t i s f y i t s l i e n o u t o f any r e c o v e r y 
a c h i e v e d by t h e c l a i m a n t . The r e f e r e n c e s t o " [ a ] n y sum 
r e c o v e r e d , " i n ORS 6 5 6 . 5 9 1 ( 2 ) , " [ t ] h e p r o c e e d s o f any damages" i n 
ORS 6 5 6 . 5 9 3 ( 1 ) and t h e " p r o c e e d s " o f s e t t l e m e n t i n ORS 6 5 6 . 5 9 3 ( 3 ) 
s u g g e s t t h a t t h e p a y i n g agency's l i e n i s c o e x t e n s i v e w i t h t h e 
c l a i m a n t ' s t o t a l r e c o v e r y i r r e s p e c t i v e o f t h e n a t u r e o f t h e 
r e c o v e r y . S e v e r a l o t h e r e x p r e s s i o n s , however, may s u g g e s t a 
d i f f e r e n t i n t e r p r e t a t i o n . Those e x p r e s s i o n s a r e "compensable 
i n j u r y " i n ORS 656.578, " b u t o n l y t o t h e e x t e n t t h a t [ t h e p a y i n g 
a g e n c y ] i s c o m p e n s a t e d f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n " i n 
ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) and " j u s t and p r o p e r " i n ORS 6 5 6 . 5 9 3 ( 3 ) , 

The p h r a s e "compensable i n j u r y " i n ORS 65.6. 578 may be 
r e a d two ways d e p e n d i n g upon w h i c h o f t h e two words i s 
e m p h a s i z e d . I f t h e word "compensable" i s e m p h a s i z e d , t h e p h r a s e 
may r e a d t o mean " t h e compensable a s p e c t s o f t h e i n j u r y . " I f t h e 
word " i n j u r y " i s e m p h a s i z e d , t h e p h r a s e may be r e a d t o mean " t h e 
p e r s o n a l i n j u r y f o r w h i c h c o m p e n s a t i o n was c l a i m e d . " The f i r s t 
r e a d i n g i s p r e f e r a b l e f r o m t h e c l a i m a n t ' s p e r s p e c t i v e because i t 
w o u l d r e s t r i c t t h e meaning o f "cause o f a c t i o n " i n ORS 6 5 6 , 5 8 0 ( 2 ) 
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and t h e r e b y w o u l d l i m i t t h e p a y i n g a g e n c y ' s l i e n t o t h o s e a s p e c t s 
o f t h e cause o f a c t i o n w h i c h a r e c ompensable under t h e W o r k e r s ' 
C o m p e n s a t i o n Law. The second r e a d i n g i s p r e f e r a b l e f r o m t h e 
p a y i n g a g e n c y ' s p e r s p e c t i v e because i t w o u l d a l l o w t h e p a y i n g 
agency t o s a t i s f y i t s l i e n o u t o f any r e c o v e r y a c h i e v e d by t h e 
c l a i m a n t f o r t h e p e r s o n a l i n j u r y w h i c h gave r i s e t o t h e w o r k e r s ' 
c o m p e n s a t i o n c l a i m . The same k i n d o f a m b i g u i t y may be seen i n t h e 
w o r d i n g o f ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) d e p e n d i n g upon w h e t h e r t h e w o r d 
" c o m p e n s a t i o n " o r t h e word " e x p e n d i t u r e s " i s e m p h a s i z e d . I n 
a d d i t i o n , even a s s u m i n g t h a t t h e s e f i r s t two e x p r e s s i o n s do- n o t 
r e p r e s e n t l e g a l l i m i t a t i o n s on t h e p a y i n g a g e n c y ' s l i e n , t h e 
p h r a s e " j u s t and p r o p e r " i n ORS 6 5 6 . 5 9 3 ( 3 ) may s u g g e s t e q u i t a b l e 
l i m i t a t i o n s . 

I n v i e w o f t h e a m b i g u i t i e s i n h e r e n t i n t h e above 
e x p r e s s i o n s , we t u r n f o r g u i d a n c e t o t h e l e g i s l a t i v e h i s t o r y o f 
t h e t h i r d - p a r t y p r o v i s i o n s . A l t h o u g h l e n g t h y and c o m p l e x , t h i s 
h i s t o r y r e v e a l s a g r e a t d e a l a b o u t t h e p u r p o s e s o f t h e t h i r d - p a r t y 
p r o v i s i o n s i n g e n e r a l and t h e meaning o f t h e ambiguous e x p r e s s i o n s 
n o t e d above i n p a r t i c u l a r . 

The l e g i s l a t i v e h i s t o r y o f t h e t h i r d - p a r t y p r o v i s i o n s 
b e g i n s i n 1913 w i t h t h e o r i g i n a l W o r k e r s ' C o m p e n s a t i o n A c t . Or 
Law 1913, ch 112. S e c t i o n 12 o f t h e A c t imposed a d u t y upon a 
w o r k e r o r t h e b e n e f i c i a r i e s o f w o r k e r s who s u s t a i n e d a " p e r s o n a l 
i n j u r y by a c c i d e n t " due t o t h e n e g l i g e n c e o r wrong o f a nonexempt 
t h i r d p a r t y t o e l e c t w h e t h e r t o r e c e i v e w o r k e r s ' c o m p e n s a t i o n 
b e n e f i t s o r t o p u r s u e a remedy a g a i n s t t h e t h i r d p a r t y . I f t h e 
w o r k e r o r b e n e f i c i a r y e l e c t e d t o r e c e i v e w o r k e r s ' c o m p e n s a t i o n 
b e n e f i t s , t h e s e c t i o n p r o v i d e d t h a t t h e w o r k e r s ' o r b e n e f i c i a r y ' s 
cause o f a c t i o n w o u l d be " a s s i g n e d t o t h e S t a t e f o r t h e - b e n e f i t o f 
t h e a c c i d e n t f u n d " ( t h e p r e c u r s o r o f t h e S t a t e A c c i d e n t I n s u r a n c e 
F u n d ) . I f t h e w o r k e r o r b e n e f i c i a r y e l e c t e d i n s t e a d t o p u r s u e t h e 
t h i r d - p a r t y a c t i o n , t h e s e c t i o n p r o v i d e d t h a t " t h e a c c i d e n t f u n d 
[ w o u l d ] c o n t r i b u t e o n l y t h e d e f i c i e n c y , i f any, between t h e amount 
o f t h e r e c o v e r y a g a i n s t such t h i r d p e r s o n a c t u a l l y c o l l e c t e d and 
t h e c o m p e n s a t i o n p r o v e d o r e s t i m a t e d by [ t h e ] a c t f o r s uch c a s e . " 

The o b v i o u s p u r p o s e o f t h e o r i g i n a l t h i r d - p a r t y r e c o v e r y 
s e c t i o n was t o r e d u c e t h e c o s t o f t h e w o r k e r ' s c o m p e n s a t i o n s 
s y s t e m as much as p o s s i b l e . I n a s s i g n e d c a s e s , t h e s e c t i o n 
a l l o w e d t h e s t a t e t o p u r s u e t h e c l a i m a n t ' s e n t i r e p e r s o n a l i n j u r y 
c ause o f a c t i o n " f o r t h e b e n e f i t . o f t h e a c c i d e n t f u n d " and, 
p o t e n t i a l l y a t l e a s t , t o r e c o v e r more t h a n i t had a c t u a l l y p a i d 
o u t i n w o r k e r ' s c o m p e n s a t i o n b e n e f i t s . See N e w e l l v. T a y l o r , 
s u p r a , 212 Or a t 528-29, 3 1 . I n c a s e s i n w h i c h t h e c l a i m a n t 
e l e c t e d t o p u r s u e t h e t h i r d - p a r t y a c t i o n , t h e s e c t i o n l i m i t e d t h e 
payment o f w o r k e r s ' c o m p e n s a t i o n b e n e f i t s t o t h e amount w h i c h t h e 
t o t a l t h i r d - p a r t y r e c o v e r y f e l l s h o r t compared w i t h what c l a i m a n t 
w o u l d have r e c e i v e d had he i n i t i a l l y e l e c t e d t o a s s i g n h i s c a u s e 
o f a c t i o n t o t h e s t a t e . The s e c t i o n made no a t t e m p t t o e x c l u d e 
f r o m s t a t e r e c o v e r y or c o n s i d e r a t i o n economic l o s s i n e x c e s s o f 
t h e l i m i t e d payments p e r m i t t e d by t h e A c t , o r n o n c o m p e n s a b l e , 
noneconomic l o s s e s such as p a i n and s u f f e r i n g o r l o s s o f 
c o n s o r t i u m . The s e c t i o n a l s o e f f e c t i v e l y p l a c e d t h e b u r d e n o f 
p a y i n g any a t t o r n e y f e e s and c o s t s i n c u r r e d i n t h i r d - p a r t y a c t i o n s 
on t h e c l a i m a n t . 

I n 1925, t h e s e c t i o n was amended t o l i m i t t h e s t a t e ' s 
r e c o v e r y i n a s s i g n e d c a s e s t o t h e t o t a l amount o f i t s c o m p e n s a t i o n 
and m e d i c a l s e r v i c e s payments p l u s t h e c o s t s i t i n c u r r e d , i n 
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p u r s u i n g the t h i r d - p a r t y a c t i o n . Or Laws 1925, ch 133 § 1. 
Recovery i n excess of these e x p e n d i t u r e s was t o be p a i d t o t h e 
c l a i m a n t . I d . The substance of t h i s amendment i s found today i n 
ORS 656.591TI7. Another amendment i n 1933 a l l o w e d d e d u c t i o n o f 
a t t o r n e y fees and c o s t s from the t o t a l t h i r d - p a r t y r e c o v e r y i n 
nonassigned cases b e f o r e c o m p u t a t i o n of the " d e f i c i e n c y , i f any" 
which had t o be made up out of the I n d u s t r i a l A c c i d e n t Fund. Or 
Law 1933, ch 314 § 2. The net e f f e c t of t h i s amendment was t o 
s h i f t t he burden of paying a t t o r n e y fees and c o s t s i n nonassigned 
cases from t h e c l a i m a n t t o the I n d u s t r i a l A c c i d e n t Fund. 

There are no committee r e p o r t s or o t h e r h i s t o r i c a l 
m a t e r i a l s which r e v e a l the purpose of e i t h e r of t h e above 
amendments. One obvious e f f e c t of both amendments, however, would 
be t o maximize r e c o v e r y i n t h i r d - p a r t y , a c t i o n s . The 1925 
amendment encouraged f u l l c o o p e r a t i o n by c l a i m a n t s i n assigned 
t h i r d - p a r t y a c t i o n s by g u a r a n t e e i n g them any excess r e c o v e r y . The 
1933 amendment encouraged f u l l p u r s u i t of nonassigned t h i r d - p a r t y 
a c t i o n s by r e l i e v i n g c l a i m a n t s of the burden of p a y i n g a t t o r n e y 
fees and c o s t s our of t h e i r own p o c k e t s . By thus encouraging f u l l 
r e c o v e r y i n t h i r d - p a r t y a c t i o n s , the amendments enhanced t h e 
o r i g i n a l purpose of the t h i r d - p a r t y s e c t i o n , namely, t o reduce t h e 
c o s t of t h e w o r k e r s ' compensation system as much as p o s s i b l e . The 
amendments, of c o u r s e , were a l s o of some b e n e f i t t o c l a i m a n t s ; 
[Guaging from t h e p r i m a r y e f f e c t of the amendments], however, t h i s 
concern appears t o have been secondary. 

I n 1937, substance of the l i e n p r o v i s i o n which now 
appears i n ORS 656.580(2) was added t o the t h i r d - p a r t y r e c o v e r y 
s e c t i o n . See Or Laws 1937, ch 356 § 1. The amendment p r o v i d e d 
t h a t the worker or b e n e f i c i a r i e s i n nonassigned cases would 

"be p a i d the b e n e f i t s p r o v i d e d by [ t h e 
Workers' Compensation A c t ] i n the same manner 
and t o the same e x t e n t as i f no r i g h t o f 
a c t i o n e x i s t e d a g a i n s t the . . . t h i r d p a r t y , 
u n t i l t h e amount of b e n e f i t s t h a t the workman 
or b e n e f i c i a r i e s are e n t i t l e d t o under t h i s 
a c t can be determined and u n t i l damages are 
recovered from such . . •. t h i r d p a r t y . " 

The amendment then c r e a t e d a l i e n i n f a v o r of the S t a t e I n d u s t r i a l 
A c c i d e n t Commission (SIAC), the s t a t e agency charged w i t h 
p r o c e s s i n g c l a i m s b e f o r e t h e 1965 r e v i s i o n of the Workers' 
Compensation Law, i n the amount of i t s c u r r e n t e x p e n d i t u r e s f o r 
compensation and m e d i c a l s e r v i c e s . No c o n s i d e r a t i o n was g i v e n t o 
f u t u r e compensation e x p e n d i t u r e s because the p r o v i s i o n t e r m i n a t e d 
the c l a i m a n t ' s r i g h t t o workers' compensation b e n e f i t s once 
t h i r d - p a r t y r e c o v e r y was achieved and d i s t r i b u t e d . 

Again, t h e r e are no committee r e p o r t s or o t h e r 
h i s t o r i c a l m a t e r i a l s r e g a r d i n g the purpose of the 1937 amendments 
A p p a r e n t l y , however, i t was prompted by p r a c t i c a l problems 
a s s o c i a t e d w i t h the s t r i c t e l e c t i o n of remedies procedure mandated 
by t h e o r i g i n a l t h i r d - p a r t y s e c t i o n . Under t h a t p r o c e d u r e , i f t h e 
c l a i m a n t e l e c t e d t o pursue the t h i r d - p a r t y a c t i o n , he would n o t 
r e c e i v e any compensation or r e c o v e r y f o r h i s i n j u r y u n t i l t h e 
c o n c l u s i o n of the a c t i o n . See Wimer v. M i l l e r , 235 Or 25, 36 
( 1 9 6 3 ) ; Manke v. Nehalem Logging Co., 211 Or 211, 223-24 ( 1 9 5 7 ) . 
I f the c l a i m a n t e l e c t e d i n s t e a d t o r e c e i v e f u l l workers* 
compensation b e n e f i t s , h i s cause of a c t i o n was a u t o m a t i c a l l y and 
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i r r e v o c a b l y a s s i g n e d t o SIAC. See K i n g v. U n i o n O i l Co., 144 Or 
655, 667 ( 1 9 3 3 ) ; W i l l i a m s v. D a l e , 139 Or 105, 111-12 ( 1 9 3 2 ) ; 
McDonough v. N a t i o n a l H o s p i t a l A s s o c i a t i o n , 134 Or 4 5 1 , 458 
( 1 9 3 0 ) . The amendment a l l o w e d t h e c l a i m a n t t o r e c e i v e w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s w h i l e p u r s u i n g t h e t h i r d - p a r t y a c t i o n and a t 
t h e same t i m e p r o t e c t e d SIAC's i n t e r e s t i n t h e cause o f a c t i o n f o r 
t h e t o t a l d o l l a r amount o f i t s c o m p e n s a t i o n and m e d i c a l s e r v i c e s 
p a y m e n t s . 

I n 1953, t h e b a s i c d i s t r i b u t i o n scheme now f o u n d i n ORS 
6 5 6 . 5 9 3 ( 1 ) was added t o t h e s e c t i o n . Or Laws 1953, ch 428, § 1 . 
The amendment a l l o t t e d t o t h e c l a i m a n t 25 p e r c e n t o f t h e 
t h i r d - p a r t y r e c o v e r y i n n o n a s s i g n e d c a s e s a f t e r t h e d e d u c t i o n o f 
a t t o r n e y f e e s and c o s t s . The b a l a n c e o f t h e r e c o v e r y was a l l o t t e d 
t o SIAC " t o t h e e x t e n t o f [ i t s ] l i e n . " H i s t o r i c a l m a t e r i a l s 
a s s o c i a t e d w i t h t h e amendment a r e s c a n t , b u t do i n c l u d e a measure 
a n a l y s i s w h i c h i n d i c a t e s t h a t t h e p u r p o s e o f t h e amendment was t o 
g u a r a n t e e c l a i m a n t s an a r b i t r a r y b u t s u b s t a n t i a l s h a r e o f 
t h i r d - p a r t y r e c o v e r y as an i n c e n t i v e t o p u r s u e t h i r d - p a r t y 
a c t i o n s . The amendment a l s o e f f e c t i v e l y s h i f t e d t h e b u r d e n o f 
p a y i n g a t t o r n e y f e e s and c o s t s back t o t h e c l a i m a n t by p r o v i d i n g 
f o r t h e i r d e d u c t i o n f r o m t h e g r o s s r e c o v e r y . The amendment d i d 
n o t e x p r e s s l y d e a l w i t h t h e s i t u a t i o n i n w h i c h t h e r e c o v e r y 
r e m a i n i n g a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , c o s t s and t h e 
c l a i m a n t ' s s t a t u t o r y s h a r e exceeded t h e amount o f SIAC's l i e n . 
T h i s was c o r r e c t e d d u r i n g t h e n e x t l e g i s l a t i v e s e s s i o n t h r o u g h t h e 
a d d i t i o n o f a p r o v i s i o n w h i c h a l l o t t e d any e x c e s s r e c o v e r y t o t h e 
c l a i m a n t o r t h e c l a i m a n t ' s b e n e f i c i a r i e s . Or Laws 1955, ch 656, 
§ 1 . 

The p r o v i s i o n g o v e r n i n g t h e d i s t r i b u t i o n o f t h e p r o c e e d s 
o f t h i r d - p a r t y s e t t l e m e n t s was added i n 1955. The p r o v i s i o n 
a u t h o r i z e d c l a i m a n t s t o s e t t l e t h i r d - p a r t y a c t i o n s w i t h t h e 
a p p r o v a l o f SIAC and i n such c a s e s a u t h o r i z e d SIAC t o " a c c e p t s u c h 
a s h a r e o f t h e p r o c e e d s as i n i t s d i s c r e t i o n may be j u s t and 
p r o p e r . " Or Laws 1955, ch 656, § 1 . B e f o r e t h e 1955 amendment, 
SIAC had no d i s c r e t i o n t o compromise t h e amount o f i t s l i e n i n 
o r d e r t o f a c i l i t a t e a s e t t l e m e n t between a c l a i m a n t and a t h i r d 
p a r t y . The p u r p o s e o f t h e amendment was t o g i v e SIAC t h a t 
d i s c r e t i o n . See M i n u t e s , House Committee on Lab o r and 
I n d u s t r i e s 1 ( A p r i l 12, 1 9 5 5 ) . 

The d i s t r i b u t i o n scheme i n n o n a s s i g n e d c a s e s was amended 
i n s e v e r a l i m p o r t a n t r e s p e c t s i n 1959. The amendment p r o v i d e d 
t h a t t h e c l a i m a n t ' s e n t i t l e m e n t t o w o r k e r s ' c o m p e n s a t i o n b e n e f i t s 
i n n o n a s s i g n e d c a s e s w o u l d c o n t i n u e a f t e r t h e c o n c l u s i o n o f t h e 
t h i r d - p a r t y a c t i o n , i n c r e a s e d t h e c l a i m a n t ' s s t a t u t o r y s h a r e o f 
t h i r d - p a r t y r e c o v e r y a f t e r d e d u c t i o n o f a t t o r n e y f e e s and c o s t s t o 
40 p e r c e n t and p r o v i d e d t h a t SIAC w o u l d r e t a i n t h e b a l a n c e o f t h e 
r e c o v e r y i r r e s p e c t i v e o f t h e amount o f i t s l i e n * Or Laws 1959, ch 
644, § 1 . The new d i s t r i b u t i o n scheme gave SIAC a w i n d f a l l i n 
t h o s e c a s e s i n w h i c h t h e b a l a n c e i t r e t a i n e d e x c e e d e d t h e amount 
o f i t ' s l i e n . T h i s w i n d f a l l was t h o u g h t n e c e s s a r y , h o w e v e r , t o 
o f f s e t t h e c o s t o f c o n t i n u i n g w o r k e r s ' c o m p e n s a t i o n b e n e f i t s a f t e r 
t h e c o n c l u s i o n o f t h e t h i r d - p a r t y a c t i o n * See M i n u t e s , S e n a t e 
C o m m i t t e e on J u d i c i a r y 3-4 ( A p r i l 16, 1 9 5 9 ) ; see a l s o M i n u t e s , 
House Co m m i t t e e on J u d i c i a r y 2 ( A p r i l 28, 1 9 5 9 ) . 

The t h i r d - p a r t y p r o v i s i o n s were amended a g a i n i n 1965 as 
p a r t o f t h e c o m p r e h e n s i v e r e v i s i o n o f t h e W o r k e r s ' C o m p e n s a t i o n 
Law* Or Laws 1965, ch 285. One amendment s u b s t i t u t e d t h e p h r a s e 
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"compensable i n j u r y " f o r t h e p h r a s e " a c c i d e n t a l i n j u r y " i n what i s 
now ORS 656.578. i d . , § 44. T h i s change was o c c a s i o n e d by t h e 
c h a p t e r . See i d . § 4-. T h e r e i s no i n d i c a t i o n i n t h e l e g i s l a t i v e 
h i s t o r y t h a t t h i s change was i n t e n d e d t o have any s u b s t a n t i v e 
s i g n i f i c a n c e . See M i n u t e s , House Committee on L a b o r and 
Management 4 ( J a n u a r y 25, 1 9 6 5 ) . 

The 1965 amendments a l s o r e v i s e d t h e d i s t r i b u t i o n scheme 
i n n o n a s s i g n e d c a s e s . Or Law 1965, ch 285, § 49. The amendment 
d e a l t w i t h t h e p r o b l e m o f t h e c o s t o f c o n t i n u i n g w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s a f t e r t h e c o n c l u s i o n o f t h e t h i r d - p a r t y 
a c t i o n by p e r m i t t i n g t h e p a y i n g agency t o i n c r e a s e i t s l i e n by t h e 
p r e s e n t v a l u e o f r e a s o n a b l y a n t i c i p a t e d f u t u r e c o m p e n s a t i o n 
payments o t h e r t h a n t h o s e f o r p o t e n t i a l a g g r a v a t i o n o r own m o t i o n 
c l a i m s . I n r e s p o n s e t o t h i s c h ange, t h e c l a i m a n t ' s s t a t u t o r y 
s h a r e o f t h e r e c o v e r y was r e t u r n e d t o 25 p e r c e n t a f t e r d e d u c t i o n 
of a t t o r n e y f e e s and c o s t s , t h e p a y i n g agency was g r a n t e d t h e 
b a l a n c e o f t h e r e c o v e r y , " b u t o n l y t o t h e e x t e n t t h a t i t i s 
compensated f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n " and any e x c e s s 
r e c o v e r y was a l l o t t e d t o t h e c l a i m a n t . The o n l y l e g i s l a t i v e 
h i s t o r y on t h e s e changes i s a measure a n a l y s i s w h i c h i n d i c a t e s 
t h a t t h e p u r p o s e o f t h e amendment was t o e l i m i n a t e t h e w i n d f a l l t o 
th e a p p l y i n g agency i n c a s e s where t h e p a y i n g agency had p a i d v e r y 
l i t t l e i n c o m p e n s a t i o n and t h e c l a i m a n t ' s r e c o v e r y was r e l a t i v e l y 
l a r g e . 

The l a t e s t r e l e v a n t amendment t o t h e d i s t r i b u t i o n scheme 
i n n o n a s s i g n e d c a s e s o c c u r r e d i n 1 9 8 1 . Or Laws 1 9 8 1 , ch 54 § 1 . 
The b i l l o r i g i n a l l y i n t r o d u c e d a t t h a t t i m e w o u l d have i n c r e a s e d 
t h e c l a i m a n t ' s s t a t u t o r y s h a r e a f t e r d e d u c t i o n o f a t t o r n e y f e e s 
and c o s t s t o 75 p e r c e n t . S e n a t o r P o w e l l , t h e m a j o r s p o n s o r o f t h e 
b i l l , e x p l a i n e d b e f o r e t h e Senate Labor C o m m i t t e e t h a t t h e b i l l 
was p r o m p t e d by t h e i m p r e s s i o n t h a t t h e c l a i m a n t ' s r e c o v e r y i n 
t h i r d - p a r t y c a s e s a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s and c o s t s 
was o f t e n q u i t e s m a l l and t h a t t h i s was n o t f a i r t o t h e c l a i m a n t . 
See M i n u t e s , S e n a t e C o m m i t t e e on Lab o r 1 (May 7, 1 9 8 1 ) . A number 
o f b u s i n e s s and w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e r e p r e s e n t a t i v e s 
spoke i n o p p o s i t i o n t o t h e b i l l . They i n d i c a t e d t h a t i n c r e a s i n g 
t h e c l a i m a n t ' s g u a r a n t e e d s h a r e t o 75 p e r c e n t w o u l d d e c r e a s e t h e 
w o r k e r s ' c o m p e n s a t i o n c a r r i e r ' s i n c e n t i v e t o i n v e s t i g a t e p o t e n t i a l 
avenues o f t h i r d - p a r t y r e c o v e r y , w o u l d o f t e n r e s u l t i n d o u b l e 
r e c o v e r y t o t h e c l a i m a n t and w o u l d i n c r e a s e t h e c o s t o f t h e 
w o r k e r s ' c o m p e n s a t i o n s y s t e m ^ See i d . a t 2-6. The c o m m i t t e e 
u l t i m a t e l y r e a c h e d a compromise between t h e 25 p e r c e n t s h a r e 
g u a r a n t e e d by t h e c u r r e n t l aw and t h e 75 p e r c e n t s h a r e p r o p o s e d by 
t h e o r i g i n a l b i l l by amending t h e b i l l t o p r o v i d e f o r t h e c u r r e n t 
33-1/3 p e r c e n t g u a r a n t e e d s h a r e . See i d . , a t 6; M i n u t e s , S e n a t e 
Committee on Lab o r 1-2 (May 26, 19"STT. 

I n l i g h t o f t h e above h i s t o r y i t i s a p p a r e n t t h a t t h e 
m a j o r p u r p o s e o f t h e t h i r d - p a r t y p r o v i s i o n s has been and c o n t i n u e s 
t o be t o r e d u c e t h e c o s t o f t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m as 
much as p o s s i b l e t h r o u g h t h i r d - p a r t y r e c o v e r y . See S c h l e c t v. 
SAIF, 60 Or App 449, 456 ( 1 9 8 2 ) ; James H. R o b e r t s , 34 Van N a t t a 
1602, 1604 ( 1 9 8 2 ) . T h i s p u r p o s e has been t e m p e r e d o v e r t h e y e a r s 
by p r a c t i c a l and even e q u i t a b l e c o n s i d e r a t i o n s t o a l l o w t h e 
c l a i m a n t a s h a r e o f t h e r e c o v e r y . But t h e L e g i s l a t u r e has n e v e r 
a t t e m p t e d t o l i m i t o r d e f i n e t h e p a y i n g a g e n c y ' s r i g h t t o s h a r e i n 
t h i r d - p a r t y r e c o v e r y t h r o u g h r e f e r e n c e t o c o m p l i c a t e d t e c h n i c a l 
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c o n c e p t i o n s c o n c e r n i n g t h e n a t u r e o f • t h e damages f o r w h i c h t h e 
t h i r d p a r t y i s l i a b l e . We have no a u t h o r i t y t o c r e a t e such a 
l i m i t a t i o n . See U n i t e d S t a t e s v. L o r e n z e t t i , 467 US 167, 176-79, 
104 S Ct 2284, 2 2 9 0 - 9 1 , 81 L Ed 2d 134, 143-45 ( 1 9 8 4 ) ( e m p l o y i n g 
s i m i l a r r e a s o n i n g t o r e j e c t an i d e n t i c a l a r g u m e n t u n d e r t h e 
t h i r d - p a r t y p r o v i s i o n s o f the.. . F e d e r a l Employees' C o m p e n s a t i o n A c t 
( F E C A ) ) . 

"We n o t e p a r e n t h e t i c a l l y a t t h i s p o i n t t h a t t h e M i c h i g a n 
Supreme C o u r t ' s d e c i s i o n i n G r e a t A m e r i c a n I n s u r a n c e Co. v. Queen, 
s u p r a , was based upon i t s c o n c l u s i o n t h a t t h e p r i m a r y p u r p o s e o f 
t h e t h i r d - p a r t y p r o v i s i o n s o f i t s w o r k e r s ' c o m p e n s a t i o n A c t ( i n 
v i e w o f c e r t a i n p r o v i s i o n s o f i t s n o - f a u l t . A c t ) was t o p r e v e n t 
d o u b l e r e c o v e r y by t h e c l a i m a n t . See 410 M i c h a t 93-97, 300 
N.W.2d a t 8 8 8 - 9 0 1 . Were t h e p r e v e n t i o n o f d o u b l e r e c o v e r y t h e 
p r i m a r y p u r p o s e o f Oregon's t h i r d - p a r t y p r o v i s i o n s , we w o u l d be 
i n c l i n e d t o f o l l o w Queen. As a l r e a d y p o i n t e d o u t , however, t h a t 
i s n o t t h e p u r p o s e o f o u r t h i r d - p a r t y p r o v i s i o n s . T h e i r p r i m a r y 
p u r p o s e i s t o r e d u c e t h e c o s t o f the. w o r k e r s ' c o m p e n s a t i o n s y s t e m 
as much as p o s s i b l e . . A d o p t i n g t h e r u l e o f Queen i n t h i s c a s e 
w o u l d d e f e a t t h a t p u r p o s e . 

Based upon t h e p u r p o s e o f Oregon's t h i r d - p a r t y 
p r o v i s i o n s and t h e l e g i s l a t i v e h i s t o r y r e v i e w e d above, t h e r e f o r e , 
we c o n c l u d e t h a t t h e p h r a s e "compensable i n j u r y " i n ORS 656.578 
does n o t r e s t r i c t t h e meaning o f t h e p h r a s e "cause o f a c t i o n " i n 
ORS 6 5 6 . 5 8 0 ( 2 ) f o r p u r p o s e s o f t h e p r e s e n t case and t h u s does n o t 
l i m i t SAIF's r i g h t t o s a t i s f y i t s l i e n o u t o f t h e p r o c e e d s o f 
c l a i m a n t ' s s e t t l e m e n t . A good a r g u m e n t can be made t h a t t h e 
e x p r e s s i o n does, r e s t r i c t t h e p a y i n g a g e n c y ' s l i e n t o r e c o v e r y f o r 
p e r s o n a l i n j u r y and t h u s does n o t a l l o w t h e p a y i n g agency t o s h a r e 
i n r e c o v e r y f o r p r o p e r t y l o s s e s s u s t a i n e d i n t h e i n d u s t r i a l 
a c c i d e n t such as damage t o t h e c l a i m a n t ' s v e h i c l e o r c l o t h i n g . 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; c f ^ U n i t e d S t a t e s v. L o r e n z e t t i , s u p r a , 467 
US a t 174 n.3, 104 S Ct a t 2289 n.3, 81 L Ed 2d a t 142 n.3 
( r e a c h i n g t h i s c o n c l u s i o n under t h e t h i r d - p a r t y p r o v i s i o n s o f t h e 
FECA). As f a r as t h e r e c o r d r e f l e c t s , however, c l a i m a n t d i d n o t 
s u s t a i n any p r o p e r t y l o s s e s i n t h e p r e s e n t case and t h i s p o t e n t i a l 
l i m i t a t i o n does n o t a p p l y . 

We r e a c h a s i m i l a r c o n c l u s i o n r e g a r d i n g t h e e x p r e s s i o n 
" b u t o n l y t o t h e e x t e n t t h a t [ t h e p a y i n g a g e n c y ] i s compensated 
f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n " i n ORS 6 5 6 . 5 9 3 ( i ) ( c ) . As 
i s c l e a r f r o m t h e l e g i s l a t i v e h i s t o r y , t h i s l a n g u a g e was added i n 
1965 t o l i m i t t h e p a y i n g a g e n c y ' s s h a r e o f t h i r d - p a r t y r e c o v e r y t o 
t h e t o t a l d o l l a r amount o f i t s l i e n . Under t h e 1959 v e r s i o n o f 
t h e p r o v i s i o n , t h e p a y i n g a g e n c y ' s s h a r e o f t h e r e c o v e r y c o u l d 
exceed t h a t amount. The 1965 amendment, t h e r e f o r e , was n o t 
i n t e n d e d t o r e s t r i c t t h e p a y i n g agency's s h a r e o f t h i r d - p a r t y 
r e c o v e r y based upon t h e n a t u r e o f t h e c l a i m a n t ' s l o s s . 

As f o r t h e p h r a s e " j u s t and p r o p e r " i n ORS 6 5 6 . 5 9 3 ( 3 ) , 
i t s p u r p o s e i s t o a u t h o r i z e t h e p a y i n g agency t o a c c e p t l e s s t h a n 
i t s f u l l s h a r e o f t h e t h i r d - p a r t y r e c o v e r y i n o r d e r t o f a c i l i t a t e 
s e t t l e m e n t s , c f . Roger R e i p e , 37 Van N a t t a 3. ( 1 9 8 5 ) ; R o b e r t T. 
G e r l a c h , s u p r a , 36 Van N a t t a a t 295-96. I t does n o t r e q u i r e t h e 
t h i r d - p a . r t y t o a c c e p t l e s s t h a n t h e t o t a l d o l l a r amount o f i t s 
l i e n based upon t h e k i n d s o f damages r e c o v e r a b l e f r o m t h e t h i r d 
p a r t y . L i m i t a t i o n s on t h e k i n d s o f damages r e c o v e r a b l e f r o m t h i r d 
p a r t i e s i s n o t u n i q u e t o s e t t l e m e n t s . T here i s no r e a s o n , 
t h e r e f o r e , t h a t t h e L e g i s l a t u r e w o u l d t r e a t s e t t l e m e n t s 
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d i f f e r e n t l y i n t h a t r e s p e c t . See Boldman v . Mt; Hood C h e m i c a l 
C o r p . , 288 Or 1 2 1 , 132 ( 1 9 8 0 ) ; M a r v i n T h o r n t o n , s u p r a , 34 Van 
N a t t a a t 1002. 

Based upon t h e f o r e g o i n g d i s c u s s i o n , we c o n c l u d e t h a t 
SAIF's l i e n a t t a c h e d t o and may be s a t i s f i e d o u t o f a l l o f t h e 
p r o c e e d s o f c l a i m a n t ' s t h i r d - p a r t y s e t t l e m e n t . We f u r t h e r 
c o n c l u d e t h a t a d i s t r i b u t i o n o f t h e e n t i r e s e t t l e m e n t p r o c e e d s i n 
a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) w o u l d be " j u s t and p r o p e r . " See 
ORS 6 5 6 . 5 9 3 ( 3 ) ; R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1 9 8 7 ) . 
A c c o r d i n g l y , c l a i m a n t i s d i r e c t e d t o d i s t r i b u t e t h e p r o c e e d s o f 
t h e t h i r d p a r t y s e t t l e m e n t i n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) . 

I T IS SO ORDERED. 
Boa r d Member C r i d e r , s p e c i a l l y c o n c u r r i n g : 

I s p e c i a l l y c o n c u r . Former C h a i r m a n J o h n s o n , a l o n g w i t h 
Member F e r r i s , a u t h o r e d t h e Boar d ' s J u l y 27, 1989 T h i r d P a r t y 
D i s t r i b u t i o n O r d e r . I n e i t h e r s i g n e d t h a t o r d e r n o r s u b m i t t e d a 
d i s s e n t i n g o p i n i o n f o r t h e r e a s o n t h a t I c o n c u r r e d w i t h t h e r e s u l t 
b u t d i s a g r e e d w i t h p o r t i o n s o f t h e Bo a r d ' s r e a s o n i n g . Inasmuch as 
Mr. J o h n s o n i s no l o n g e r on t h e B o a r d , t h e B o a r d c o n s i s t s o f two 
members. T h e r e f o r e , a l t h o u g h I c o n t i n u e t o d i s a g r e e w i t h p o r t i o n s 
o f t h e t e x t , I have p r o c e e d e d t o s i g n t h i s o r d e r o n l y t o c o r r e c t 
t h e c l e r i c a l e r r o r s c o n t a i n e d i n t h e J u l y 27, 1989 o r d e r . 

DONNA E. ASCHBACHER, Claimant WCB 88-07257 
Doblie & Associates, Claimant's Attorneys August 10, 1989 
Scheminske & Lyons, Defense Attorneys Order Denying Reconsideration 

The i n s u r e r has r e q u e s t e d t h a t we a b a t e and r e c o n s i d e r 
our J u l y 13, 1989 O r d e r on Review t h a t s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a l o w back c o n d i t i o n . 
I n a d d i t i o n , c l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t 
p o r t i o n o f o u r p r i o r o r d e r t h a t d e c l i n e d t o award an i n s u r e r - p a i d 
f e e f o r her c o u n s e l ' s e f f o r t s on r e v i e w i n o v e r t u r n i n g t h e 
i n s u r e r ' s d e n i a l . C l a i m a n t e n c l o s e s a s t a t e m e n t o f s e r v i c e s 
c o n c e r n i n g h e r c o u n s e l ' s e f f o r t s on r e v i e w . 

Former C h a i r m a n J o h n s o n , a l o n g w i t h Member C r i d e r , 
s i g n e d t h e Bo a r d ' s m a j o r i t y o p i n i o n i n t h e J u l y 13, 1989 O r d e r on 
Review. B o a r d Member F e r r i s d i s s e n t e d . Inasmuch as Mr. Jo h n s o n 
i s no l o n g e r on t h e B o a r d , t h e Board c o n s i s t s o f two members. The 
r e m a i n i n g members c a n n o t r e a c h a g reement c o n c e r n i n g t h e M o t i o n s 
f o r R e c o n s i d e r a t i o n . 

A c c o r d i n g l y , t h e p a r t i e s ' M o t i o n s f o r R e c o n s i d e r a t i o n 
a r e d e n i e d by an e v e n l y d i v i d e d B o a r d . The p a r t i e s ' r i g h t s o f 
a p p e a l s h a l l c o n t i n u e t o r u n f r o m t h e d a t e o f o u r J u l y 13, 1989 
o r d e r . 

I T IS SO ORDERED. 

Boa r d Member C r i d e r , s p e c i a l l y c o n c u r r i n g : 

I w r i t e s o l e l y i n r e s p o n s e t o t h e i n s u r e r ' s r e q u e s t t h a t 
I r e c u s e m y s e l f f r o m f u r t h e r c o n s i d e r a t i o n o f t h i s m a t t e r . 

I c a n n o t a g r e e w i t h t h e i n s u r e r ' s a f t e r - t h e - f a c t 
c o n t e n t i o n s . I n t h i s r e g a r d , t h e i n s u r e r does n o t a r g u e t h a t I 
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p o s s e s s e i t h e r an i m p r o p e r p e r s o n a l o r p e c u n i a r y b i a s i n t h i s 
m a t t e r . See Boughan v. Board o f E n g i n e e r i n g E x a m i n e r s , 46 Or App 
287 ( 1 9 8 0 ) . Nor does t h e i n s u r e r c o n t e n d t h a t I have had i m p r o p e r 
p e r s o n a l c o n t a c t s w i t h t h e p a r t i e s t o t h i s m a t t e r . I_d. a t 293. 
F u r t h e r , t h e i n s u r e r does n o t s u g g e s t any p e r s o n a l k n o w l e d g e on my 
p a r t as t o t h e p a r t i c u l a r f a c t u a l c o n t e x t o f t h i s d i s p u t e . I d . 
A l l o f t h e above m i g h t , under a p p r o p r i a t e c i r c u m s t a n c e s , w a r r a n t 
r e c u s a l i n a g i v e n c a s e . 

R a t h e r , t h e i n s u r e r n o t e s t h a t , p r i o r t o my a p p o i n t m e n t 
t o t h e B o a r d , I s e r v e d as A d m i n i s t r a t o r t o t h e S e n a t e C o m m i t t e e on 
L a b o r d u r i n g t h e 1987 s e s s i o n o f t h e L e g i s l a t i v e A s s e m b l y . The 
i n s u r e r f u r t h e r n o t e s t h a t my employment d u t i e s w i t h t h e S e n a t e 
C o m m i t t e e on L a b o r o c c a s i o n e d s t a t e m e n t s o f o p i n i o n on my p a r t 
r e g a r d i n g t h e new o c c u p a t i o n a l d i s e a s e l a w , t h e i n t e r p r e t a t i o n o f 
w h i c h i s a t i s s u e i n t h i s c a s e . The i n s u r e r does n o t c o n t e n d t h a t 
t h i s p a r t i c i p a t i o n i n d e l i b e r a t i o n s on t h e o c c u p a t i o n a l d i s e a s e 
law i t s e l f r e q u i r e d t h a t I n o t p a r t i c i p a t e i n t h e B o a r d ' s 
c o n s i d e r a t i o n o f t h i s c a s e . I n s t e a d , t h e i n s u r e r makes an 
a r g u ment t h a t i s based s o l e l y on t h e r e s u l t r e a c h e d by t h e B o a r d 
m a j o r i t y : T h a t i s , t h e i n s u r e r a r g u e s t h a t my s t a t e m e n t s as 
A d m i n i s t r a t o r a r e a t v a r i a n c e w i t h t h e m a j o r i t y ' s p o s i t i o n h e r e , 
and t h a t , because o f my p a r t i c i p a t i o n i n t h e m a j o r i t y o p i n i o n , 
t h i s v a r i a n c e r e s u l t s i n t h e " a p p e a r a n c e o f i m p r o p r i e t y . " The 
i n s u r e r c o n c l u d e s t h a t I am bound t o r e c u s e m y s e l f i n o r d e r t o 
a v o i d t h i s a p p e a r a n c e o f i m p r o p r i e t y . 

I d i s a g r e e w i t h t h e i n s u r e r ' s c o n c l u s i o n . F i r s t , as t h e 
i n s u r e r a p p a r e n t l y r e c o g n i z e s , t h e r e w o u l d be n o t h i n g u n t o w a r d 
a b o u t my p a r t i c i p a t i o n i n t h i s case had I r e a c h e d t h e c o n t r a r y 
r e s u l t . I f I had c i t e d my own s t a t e m e n t s d u r i n g t h e S enate 
C o m m i t t e e ' s d e l i b e r a t i o n s i n s u p p o r t o f t h e v i e w t h a t m a j o r 
c o n t r i b u t i n g cause r e m a i n s t h e t e s t f o r a l l o c c u p a t i o n a l d i s e a s e s , 
a l l w o u l d be w e l l . T h a t p r a c t i c e , o f c o u r s e , o f c i t i n g one's own 
comments d u r i n g l e g i s l a t i v e d e l i b e r a t i o n s i s n o t uncommon i n t h e 
c o u r t s o f t h i s s t a t e . See e.g., S t a t e v. M c C l u r e , 298 Or 336, 347 
n. 7 ( 1 9 8 4 ) ( J u s t i c e JOnes, w r i t i n g f o r t h e C o u r t , c i t e s t o h i s 
p r i o r t e s t i m o n y as a member o f t h e Oregon E v i d e n c e R e v i s i o n 
Commission b e f o r e t h e Senate J u s t i c e C ommittee i n s u p p o r t o f t h e 
C o u r t ' s i n t e r p r e t a t i o n o f OEC 6 0 9 ) ; S t a t e v. C a r u s o , 289 Or 315 
( 1 9 8 0 ) ( J u s t i c e T a n z e r , w r i t i n g f o r t h e C o u r t , c i t e s t o h i s p r i o r 
l e g i s l a t i v e t e s t i m o n y as S o l i c i t o r G e n e r a l i n s u p p o r t o f t h e 
C o u r t ' s i n t e r p r e t a t i o n o f ORS 1 3 8 . 0 6 0 ( 1 ) ) . 

The i n s u r e r ' s o b j e c t i o n a r i s e s because I d i d n o t r e l y on 
my comments b e f o r e t h e C ommittee i n r e s o l v i n g t h i s c a s e . 
A s s u m i n g , however, t h a t t h e r u l e s o f e t h i c s a p p l i c a b l e t o j u d g e s 
a r e a p p l i c a b l e i n t h i s c o n t e x t , t h o s e r u l e s do n o t have a n y t h i n g 
a t a l l t o do w i t h t h e r e s u l t a j u d g e r e a c h e s i n d e l i b e r a t i o n s on a 
m a t t e r b e f o r e h i m . R a t h e r , t h e y p r e c l u d e a j u d g e f r o m any 
p a r t i c i p a t i o n a t a l l when such p a r t i c i p a t i o n c r e a t e s an a p p e a r a n c e 
o f i m p r o p r i e t y . I n such c a s e s t h e j u d g e must r e c u s e h i m s e l f . 
P r i n c i p l e s o f e t h i c s do n o t o p e r a t e t o r e q u i r e a j u d g e , o t h e r w i s e 
n o t r e q u i r e d t o r e c u s e h i m s e l f , t o choose between a d h e r i n g t o 
v i e w s s t a t e d on a q u e s t i o n o f l a w i n a n o t h e r f o r u m o r w i t h d r a w i n g 
f r o m p a r t i c i p a t i o n i n a new m a t t e r . 

I f r e c u s a l p r i n c i p l e s d i d o p e r a t e i n t h e f a s h i o n 
a d v o c a t e d by t h e i n s u r e r , , t h e y w o u l d have t h e e f f e c t o f a l l o w i n g a 
j u d g e t o p a r t i c i p a t e i n d e l i b e r a t i o n s u n t i l s u ch t i m e as he 
d e t e r m i n e d t h a t f u r t h e r s t u d y o f a q u e s t i o n w o u l d r e q u i r e him t o 
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change h i s p r e v i o u s l y a r t i c u l a t e d v i e w . At t h a t p o i n t , he w o u l d 
e i t h e r be r e q u i r e d t o s i g n an o r d e r a t v a r i a n c e w i t h h i s b e s t 
u n d e r s t a n d i n g o f t h e l a w o r t o w i t h d r a w f r o m c o n s i d e r a t i o n o f a 
case i n m i d s t r e a m . Such a p r a c t i c e w o u l d n o t o n l y have n o t h i n g t o 
do w i t h t h e r u l e s o f e t h i c s , i t w o u l d a l s o i n t e r f e r e w i t h a 
j u d g e ' s a b i l i t y t o a p p l y t h e l a w t o t h e b e s t o f h i s a b i l i t y and 
w o u l d i n t e r f e r e w i t h t h e e v o l u t i o n o f t h e l a w . C f . , S t a t e v. 
Isom, 306 Or 587, 597 ( 1 9 8 8 ) . 

Second, r u l e s a s i d e , as a m a t t e r o f f a c t , n e i t h e r my 
p a r t i c i p a t i o n i n t h i s case nor my p a r t i c i p a t i o n c o u p l e d w i t h t h e 
B o a r d m a j o r i t y ' s d e c i s i o n , c r e a t e s even an a p p e a r a n c e o f 
i m p r o p r i e t y . The i n s u r e r c o n t e n d s t h a t my o p i n i o n s as 
A d m i n i s t r a t o r a r e " c o m p l e t e l y c o n t r a r y " t o t h e m a j o r i t y ' s o p i n i o n 
i n t h i s c a s e ; and t h a t i t i s t h i s change o f o p i n i o n w h i c h r e s u l t s 
i n t h e a p p e a r a n c e o f i m p r o p r i e t y . The i n s u r e r c i t e s no p e r s o n a l 
b i a s o r p r e j u d i c e o r p e r s o n a l knowledge o f d i s p u t e d e v i d e n t i a r y 
f a c e s m o t i v a t i n g my "changed" o p i n i o n . See Canon 3 o f t h e Oregon 
Code o f J u d i c i a l C o n d u c t . I n a d d i t i o n , , t h e " o p i n i o n s " c i t e d by 
t h e i n s u r e r c o n s i s t o f a s i n g l e s t a t e m e n t made i n r e s p o n s e t o a 
q u e s t i o n f r o m a Co m m i t t e e member. I p r e f a c e d my answer by 
e n c o u r a g i n g t h e C o m m i t t e e t o s o l i c i t a d d i t i o n a l r e s p o n s e s t o t h e 
q u e s t i o n a s k e d ; t h e r e b y I made i t a b u n d a n t l y c l e a r t h a t I had n o t 
p r e v i o u s l y c o n s i d e r e d t h e q u e s t i o n . As i s conceded by t h e 
i n s u r e r , i t was n o t u n t i l t h e q u e s t i o n was p l a c e d d i r e c t l y b e f o r e 
me i n t h e f o r m o f t h i s case t h a t I had o c c a s i o n t o c o m p l e t e l y 
r e s e a r c h and c o n s i d e r t h e i s s u e . Under t h e s e c i r c u m s t a n c e s , I 
f a i l t o see how my c o n d u c t c o u l d c r e a t e even t h e a p p e a r a n c e o f 
i m p r o p r i e t y . 

T h i r d , Oregon l a w does n o t s u p p o r t t h e p r o p o s i t i o n t h a t 
o f f i c i a l s e x e r c i s i n g q u a s i - j u d i c i a l p o w e r s , as do W o r k e r s ' 
C o m p e n s a t i o n B o a r d members, must r e c u s e t h e m s e l v e s f r o m m a t t e r s 
where n o t t o do so w o u l d c r e a t e t h e a p p e a r a n c e o f i m p r o p r i e t y . 
1000 F r i e n d s o f Oregon v. Wasco Co. C o u r t , 304 Or 76, 84 ( 1 9 8 7 ) . 
I n f a c t , as n o t e d by t h e C o u r t i n 1000 F r i e n d s v. Wasco Co. C o u r t , 
s u p r a , t h e g o v e r n m e n t e t h i c s l aw a p p e a r s t o d i s f a v o r 
d i s q u a l i f i c a t i o n on t h e b a s i s o f a p p e a r a n c e s a l o n e . See a l s o , ORS 
2 4 4 . 1 3 0 ( 2 ) ( c o u r t s h a l l n o t v o i d agency d e c i s i o n s o l e l y due t o 
f a i l u r e o f o f f i c i a l t o d i s c l o s e c o n f l i c t o f i n t e r e s t ) . The Oregon 
c o u r t s have r e c o g n i z e d t h a t , t h e i m p o s i t i o n o f such a s t r i c t 
s t a n d a r d on q u a s i - j u d i c i a l agency o f f i c e r s can r e s u l t i n 
u n a c c e p t a b l y heavy c o s t s t o i n n o c e n t l i t i g a n t s , as w e l l as t o t h e 
agency i n v o l v e d . I_d. a t 85. 

He r e , t h e c o s t o f r e c u s a l t o t h e p a r t i e s and t h e agency 
i s p a t e n t . I f I had r e c u s e d m y s e l f d u r i n g t h e c o u r s e o f t h e 
Bo a r d ' s i n i t i a l c o n s i d e r a t i o n o f t h i s m a t t e r , as l o g i c a l l y f o l l o w s 
f r o m t h e i n s u r e r ' s a f t e r - t h e - f a c t r e c u s a l r e q u e s t , t h e n o n l y t w o 
members w o u l d have been a v a i l a b l e t o p a r t i c i p a t e i n t h e 
d e c i s i o n - m a k i n g p r o c e s s . Our o p e r a t i n g s t a t u t e s r e q u i r e t h e 
a f f i r m a t i v e v o t e o f two members i n o r d e r t o i s s u e a d e c i s i o n . ORS 
656.718. Former Chairman Johnson v o t e d t o s e t a s i d e t h e i n s u r e r ' s 
d e n i a l . Member F e r r i s v o t e d t o u p h o l d t h a t d e n i a l . I n t h e 
absence o f my v o t e , t h e n e c e s s a r y Board m a j o r i t y w o u l d have been 
l a c k i n g and t h e a d m i n i s t r a t i v e a d j u d i c a t i o n w o u l d have gone 
unmade. The law does n o t s u p p o r t such a d r a s t i c s t e p i n o r d e r t o 
a v o i d t h e a p p e a r a n c e o f i m p r o p r i e t y . See E a s t g a t e T h e a t r e v. Bd. 
of County Comm'rs, 37 Or App 745 (19 7 8 ) ( q u a s i - j u d i c i a l o f f i c i a l s 
s h o u l d n o t a b s t a i n due t o c o n c e r n t h a t m o t i v i a t i o n m i g h t be 
s u s p e c t where r e f u s a l t o v o t e r e s u l t s i n absence o f n e c e s s a r y 
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m a j o r i t y t o a c t ) . 

For t h e s e r e a s o n s , I w o u l d c o n c l u d e t h a t t h e i n s u r e r ' s 
r e c u s a l r e q u e s t i s w i t h o u t m e r i t . 

LOUISE BETTS COURY, Claimant WCB 87-05458 & 87-05459 
LENA M. SPALITTLE, dba, August 10, 1989 
MR. & MRS. HAIR DESIGN & BEAUTY Products, Emp. Order Denying Reconsideration 
Carney, Buckley, et a l . , Claimant's Attorneys 
Richard C. Pearce, Attorney 
SAIF Corp Legal, Defense Attorney 

The n o n c o m p l y i n g e m p l o y e r r e q u e s t s s u p p l e m e n t a l 
r e c o n s i d e r a t i o n o f o u r June 29, 1989 Orde r on Review t h a t a f f i r m e d a 
R e f e r e e ' s o r d e r w h i c h : ( 1 ) f o u n d t h a t c l a i m a n t s u f f e r e d a c o m p e n s a b l e 
i n j u r y ; and ( 2 ) d e c l i n e d t o s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
a c c e p t a n c e o f c l a i m a n t ' s i n j u r y c l a i m , i s s u e d on b e h a l f o f t h e 
n o n c o m p l y i n g e m p l o y e r . On J u l y 27, 1989, -we i s s u e d an O r d e r on 
R e c o n s i d e r a t i o n a f f i r m i n g and s u p p l e m e n t i n g o u r p r i o r o r d e r . 

On J u l y 27, 1989, t h e same day we w i t h d r e w o u r June 29, 1989 
Order on Review and i s s u e d o ur Order on R e c o n s i d e r a t i o n , t h e e m p l o y e r 
f i l e d i t s p e t i t i o n f o r j u d i c i a l r e v i e w o f o u r June 29, 1989 o r d e r w i t h 
t h e C o u r t o f A p p e a l s . See ORS 656 . 298 ( 3) . Thus, j u r i s d i c t i o n t o 
c o n s i d e r t h i s m a t t e r v e s t e d w i t h t h e C o u r t o f A p p e a l s upon t h e f i l i n g 
o f t h e e m p l o y e r ' s a p p e a l . See Pedro G. A l c a l a , 39 Van N a t t a 1161 
( 1 9 8 7 ) . C o n s e q u e n t l y , we do n o t now have j u r i s d i c t i o n t o a d d r e s t h e 
e m p l o y e r ' s S u p p l e m e n t a l Request f o r R e c o n s i d e r a t i o n . 

We have p r e v i o u s l y h e l d t h a t i t i s p o s s i b l e t o . w i t h d r a w an 
o r d e r a f t e r t h e f i l i n g o f a p e t i t i o n f o r j u d i c i a l r e v i e w . Dan W. 
H e d r i c k , 38 Van N a t t a 208, 209 ( 1 9 8 6 ) . However, we e x e r c i s e t h i s 
a u t h o r i t y r a r e l y . R o n a l d D. C h a f f e e , 39 Van N a t t a 1135 ( 1 9 8 7 ) . 

Under t h e s e c i r c u m s t a n c e s , we d e c l i n e t o w i t h d r a w o u r 
June 29, 1989 Order on Review. The i s s u a n c e o f t h i s o r d e r n e i t h e r 
" s t a y s " o u r p r i o r o r d e r n o r e x t e n d s t h e t i m e f o r s e e k i n g r e v i e w . 
I n t e r n a t i o n a l Paper Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656 ( 1 9 8 5 ) . Assuming f o r t h e sake o f arg u m e n t t h a t 
we had w i t h d r a w n o u r o r d e r f o r r e c o n s i d e r a t i o n , we w o u l d a d h e r e t o t h e 
r e a s o n i n g e x p r e s s e d i n o u r J u l y 27, 1989 Or d e r on R e c o n s i d e r a t i o n . 

I T IS SO ORDERED. 

ROGER L. V0HS, Claimant WCB 86-14035 
M e r r i l l Schneider, Claimant's Attorney August.10, 1989 
Roberts, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M u l d e r ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o f i n d t h a t h i s l o w back 
i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d by a. D e t e r m i n a t i o n O r d e r ; 
( 2 ) d e c l i n e d t o g r a n t e i t h e r p e r manent t o t a l d i s a b i l i t y o r an 
a d d i t i o n a l award o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , beyond a 
p r i o r t o t a l award o f 20 p e r c e n t (64 d e g r e e s ) awarded by a 
D e t e r m i n a t i o n O r d e r and O p i n i o n and O r d e r . I n a d d i t i o n , c l a i m a n t 
a r g u e s t h a t i nasmuch as t h e R e f e r e e s e t a s i d e t h e i n s u r e r ' s 
s u r g e r y d e n i a l , he e r r e d i n p r o c e e d i n g t o r a t e t h e e x t e n t o f 
c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . C l a i m a n t , t h e r e f o r e , 
r e q u e s t s t h a t t h e Board remand t h i s case t o t h e R e f e r e e f o r a 
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p o s t - s u r g i c a l r a t i n g o f t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . A l t h o u g h t h e i n s u r e r d i d n o t f o r m a l l y 
c r o s s - r e q u e s t r e v i e w , i t a r g u e s i n i t s b r i e f t h a t t h e R e f e r e e 
e r r e d i n s e t t i n g a s i d e i t s s u r g e r y d e n i a l . On r e v i e w , t h e i s s u e s 
a r e p r e m a t u r e c l a i m c l o s u r e , c o m p e n s a b i l i t y o f t h e p r o p o s e d l o w 
back s u r g e r y , remand, and e x t e n t o f u n s c h e d u l e d permanent, 
d i s a b i l i t y — i n c l u d i n g p e r m a n e n t t o t a l d i s a b i l i t y . 

The Boa r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e f i n d i n g s o f t h e R e f e r e e and makes 
t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t ' s l o w back c o n d i t i o n d e t e r i o r a t e d a f t e r t h e 
i s s u a n c e o f t h e O c t o b e r 16, 1986, D e t e r m i n a t i o n O r d e r . A f t e r 
Dr. B e r k e l e y r e e x a m i n e d c l a i m a n t on November 13, 1986, i t was 
r e a s o n a b l e t o e x p e c t f u r t h e r m a t e r i a l i m p r o v e m e n t i n c l a i m a n t ' s 
c o n d i t i o n f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . A t t h e 
t i m e o f t h e March , 1988, h e a r i n g , c l a i m a n t ' s c o n d i t i o n was n o t 
m e d i c a l l y s t a t i o n a r y . 

C l a i m a n t i s 46 y e a r s o f age. He i s - e d u c a t e d t h r o u g h t h e 
1 1 t h g r a d e . A t t h e t i m e o f h i s 1978 i n j u r y , he was e m p l o y e d as a 
c a r p e n t e r . H i s p r i o r work e x p e r i e n c e c o n s i s t e d o f j o b s as a 
pr e s s m a n , a p a r t m e n t m a n a g e r / m a i n t e n a n c e r e p a i r p e r s o n , and a 
p l u m b e r . He has e s s e n t i a l l y r e m a i n e d o u t o f w o r k , s i n c e t h e 1978 
i n j u r y . On May 3, 1986, Dr. B e r k e l e y r e s t r i c t e d c l a i m a n t f r o m 
f r e q u e n t l y l i f t i n g more t h a n 10 pou n d s , as w e l l as f r o m p r o l o n g e d 
s i t t i n g , w a l k i n g , o r s t a n d i n g . G i v e n t h e above, we f i n d t h a t 
c l a i m a n t has m i l d p e r m a n e n t p h y s i c a l i m p a i r m e n t due t o t h e 1978 
i n j u r y . 

CONCLUSIONS OF LAW 

The Boar d a d o p t s t h e R e f e r e e ' s C o n c l u s i o n s and O p i n i o n , 
save f o r t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . A l t h o u g h we a f f i r m t h e R e f e r e e ' s d e c i s i o n 
t o n o t award a d d i t i o n a l u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
c l a i m a n t ' s l o w b a c k , beyond t h e 20 p e r c e n t p r e v i o u s l y a w a r d e d , we 
do so p u r s u a n t t o o u r own a n a l y s i s . 

A l t h o u g h t h e R e f e r e e d e c l i n e d t o f i n d t h a t c l a i m a n t ' s 
low back i n j u r y c l a i m had been p r e m a t u r e l y c l o s e d by t h e 
D e t e r m i n a t i o n O r d e r o f O c t o b e r 16, 1986, he d i d f i n d t h a t c l a i m a n t , 
was e n t i t l e d t o l o w back s u r g e r y as recommended by Dr. B e r k e l e y , 
c l a i m a n t ' s t r e a t i n g n e u r o s u r g e o n . On November 13, 1986, B e r k e l e y 
o b s e r v e d a change i n c l a i m a n t ' s c o n d i t i o n and r e p o r t e d , i n t e r a l i a : 

" T h i s p a t i e n t ' s c o n d i t i o n has d e t e r i o r a t e d 
i n t h e l a s t month and a h a l f . S i n c e 
O c t o b e r 16, 1986, h i s c o n d i t i o n became 
worse i n t h a t he d e v e l o p e d i n c r e a s i n g p a i n 
i n t h e l o w back and he sa y s t h a t b o t h f e e t 
f e e l v e r y weak and t i n g l y and he d e s c r i b e s 
i t as ' i f w a l k i n g on someone e l s e ' s f e e t . ' 
T h e r e was no i n t e r c u r r e n t i n j u r y and no 
p r o v o c a t i o n . " 

A m y e l o g r a m p e r f o r m e d on November 20, 1986, r e v e a l e d c a n a l and 
l a t e r a l r e c e s s s t e n o s i s a t L4-5, as w e l l as b i l a t e r a l n e r v e r o o t 
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c o m p r e s s i o n . A c c o r d i n g l y , B e r k e l e y r e q u e s t e d a u t h o r i z a t o n t o 
p e r f o r m c o r r e c t i v e s u r g e r y . A l t h o u g h t h e i n s u r e r d e n i e d 
B e r k e l e y ' s r e q u e s t , t h e R e f e r e e s e t a s i d e i t s d e n i a l . 

Under s u c h c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s 
l o w back c o n d i t i o n changed a f t e r t h e i s s u a n c e o f t h e O c t o b e r 16, 
1986, D e t e r m i n a t i o n O r d e r . See S c h u e n i n g v. J.R. S i m p l o t and 
Company, 84 Or App 622 ( 1 9 8 7 ) . Inasmuch as we f i n d n o t h i n g i n t h e 
r e c o r d t o i n d i c a t e t h a t c l a i m a n t ' s c o n d i t i o n t h e r e a f t e r 
r e s t a b i l i z e d , we f u r t h e r c o n c l u d e t h a t h i s l o w back c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e h e a r i n g . A c c o r d i n g l y , 
because c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d p r i o r t o t h e 
O c t o b e r 16, 1986 D e t e r m i n a t i o n O r d e r , t h e R e f e r e e s h o u l d have 
r a t e d t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y as 
i t e x i s t e d on O c t o b e r 16, 1986; i . e . , p r i o r t o t h e d e t e r i o r a t i o n 
i n h i s c o n d i t i o n . P a u l i n e L. T r a v i s , 37 Van N a t t a 194 ( 1 9 8 5 ) . 

C l a i m a n t seeks remand o f t h i s case so t h a t t h e R e f e r e e 
can r e e v a l u a t e t h e e x t e n t o f h i s p e r m a n e n t d i s a b i l i t y a f t e r 
c l a i m a n t u n d e r g o e s s u r g e r y . We d e c l i n e t o g r a n t c l a i m a n t ' s 
m o t i o n . The B o a r d may remand i f i t d e t e r m i n e s t h a t t h e r e c o r d has 
been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . ORS 6 5 6 . 2 9 5 ( 5 ) . . H e r e , t h e r e c o r d was p r o p e r l y and 
c o m p l e t e l y d e v e l o p e d . We need n o t remand t o a d d r e s s t h e e x t e n t o f 
d i s a b i l i t y i s s u e . See T r a v i s , 37 Van N a t t a a t 196. 

I n r a t i n g t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r c l a i m a n t ' s low back c o n d i t i o n , we c o n s i d e r h i s p h y s i c a l 
i m p a i r m e n t , h i s t e s t i m o n y — i n s o f a r as i t p e r t a i n s t o h i s 
c o n d i t i o n up t o O c t o b e r 16, 1986, — and t h e r e l e v a n t s o c i a l and 
v o c a t i o n a l f a c t o r s s e t f o r t h i n OAR 436-30-380 e t s e q . We a p p l y 
t h e s e r u l e s as g u i d e l i n e s , n o t as r e s t r i c t i v e m e c h a n i c a l 
f o r m u l a s . H a r w e l l v. A r g o n a u t I n s u r a n c e , 296 Or 505 ( 1 9 8 4 ) . 

C l a i m a n t , 46, has an 1 1 t h g r a d e e d u c a t i o n and no GED 
c e r t i f i c a t e . H i s work e x p e r i e n c e has been l i m i t e d t o heavy l a b o r 
j o b s p r i m a r i l y w i t h i n t h e c o n s t r u c t i o n t r a d e . At t h e t i m e o f h i s 
1978 i n j u r y , he was w o r k i n g as a c a r p e n t e r . He has e s s e n t i a l l y 
r e m a i n e d unemployed s i n c e t h a t t i m e and i s p h y s i c a l l y u n a b l e t o 
r e t u r n t o c a r p e n t r y w o r k . He c a n n o t r e g u l a r l y l i f t i n e x c e s s o f 
10 pounds. I n a d d i t i o n , he must a v o i d p r o l o n g e d s i t t i n g , w a l k i n g , 
o r s t a n d i n g . He s u f f e r s m i l d p e r m a n e n t p h y s i c a l i m p a i r m e n t due t o 
t h e 1978 i n j u r y . 

Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t ' s 
p r i o r award o f 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
a d e q u a t e l y c o m pensates him f o r h i s l o s s o f e a r n i n g c a p a c i t y due t o 
t h e 1978 i n j u r y . We, t h e r e f o r e , a g r e e w i t h t h e R e f e r e e ' s u l t i m a t e 
d i s p o s i t i o n , a l t h o u g h f o r d i f f e r e n t r e a s o n s , o f t h e e x t e n t o f 
d i s a b i l i t y i s s u e . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a s s e s s e d f e e f o r 
s e r v i c e s on B o a r d r e v i e w i n p r e v a i l i n g a g a i n s t t h e i n s u r e r ' s 
i n f o r m a l c r o s s - r e q u e s t f o r r e v i e w on t h e m e d i c a l s e r v i c e s i s s u e . 
See F r a n c e s G e n t r y , 40 Van N a t t a 1697 ( 1 9 8 8 ) , However, i n a s m u c h 
as c l a i m a n t ' s a t t o r n e y has n o t s u b m i t t e d a s t a t e m e n t o f s e r v i c e s 
t o d a t e , we a r e u n a b l e t o p r e s e n t l y award an a s s e s s e d f e e . OAR 
438-15-010( 5 ) . 

The R e f e r e e ' s o r d e r , d a t e d June 15, 1988, i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o 
i t s a t t o r n e y , n o t t o e x c e e d $1,171.50. 
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CARMEN M. CUDE, Claimant WCB 88-18881 
Gleeson & Davis, Claimant's Attorneys August 11, 1989 
Nelson, et al ., Defense Attorneys I n t e r i m Order of Dismissal 

The i n s u r e r r e q u e s t e d B o a r d r e v i e w o f R e f e r e e 
Tenenbaum's o r d e r t h a t : ( 1 ) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f her 
r i g h t f o r e a r m ( w r i s t ) f r o m 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by 
a D e t e r m i n a t i o n O r d e r , t o 25 p e r c e n t (37.5 d e g r e e s ) ; and ( 2 ) 
i n c r e a s e d c l a i m a n t ' s s c h e d u l e d p e r m a n e n t d i s a b i l i t y award f o r l o s s 
o f use o r f u n c t i o n o f her l e f t f o r e a r m ( w r i s t ) f r o m 5 p e r c e n t ( 7 . 5 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O r d e r , t o 21 p e r c e n t (31.5 
d e g r e e s ) . The i n s u r e r has w i t h d r a w n i t s r e q u e s t f o r r e v i e w . 
C o n s e q u e n t l y , i t s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

Inasmuch as c l a i m a n t ' s c r o s s - r e q u e s t f o r r e v i e w o f t h a t -
p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h a f f i r m e d a D i r e c t o r ' s o r d e r 
c o n c e r n i n g a v o c a t i o n a l s e r v i c e s i s s u e r e m a i n s p e n d i n g , we r e t a i n 
j u r i s d i c t i o n o v e r t h i s m a t t e r . T h e r e f o r e , t h i s d i s m i s s a l o r d e r i s 
i n t e r i m and w i l l be i n c o r p o r a t e d i n t o o u r f i n a l , a p p e a l a b l e o r d e r . 

Because t h e b r i e f i n g s c h e d u l e has e x p i r e d , t h i s c a s e 
w i l l be d o c k e t e d f o r r e v i e w . 

I T IS SO ORDERED. 

ROSEMARY GOINS, Claimant WCB 88-16121 & 89-01512 
Robert E. Nelson, Claimant's Attorney August 11, 1989 
Kenney Roberts, Defense Attorney Order Denying Motion t o Dismiss 

The s e l f - i n s u r e d e m p l o y e r moves f o r d i s m i s s a l o f c l a i m a n t ' s 
r e q u e s t f o r r e v i e w o f a R e f e r e e ' s o r d e r on t h e g r o u n d t h a t c l a i m a n t 
d i d n o t r e q u e s t r e v i e w . The m o t i o n i s d e n i e d . 

FINDINGS 

R e f e r e e B e n n e t t ' s o r d e r i n WCB 88-16121 i s s u e d J a n u a r y 6, 
1989. P u r s u a n t t o t h e o r d e r , t h e e m p l o y e r was a s s e s s e d a p e n a l t y and 
a t t o r n e y f e e f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . The R e f e r e e a l s o 
u p h e l d t h e e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . 

On J a n u a r y 24, 1989, t h e Board r e c e i v e d a h a n d w r i t t e n l e t t e r 
f r o m c l a i m a n t i The l e t t e r , w h i c h was d a t e d J a n u a r y 20, 1989, s t a t e d 
t h a t " r e f e r r i n g t o my r e c e n t c l a i m . •. . I w o u l d l i k e t o have a d e c e n t 
h e a r i n g on t h i s c a s e . " I n t h e l e t t e r , c l a i m a n t a l s o a s s e r t e d t h a t " I 
am c o v e r e d by W o r k e r s ' C o m p e n s a t i o n & I e x p e c t t o g e t my f a i r p a r t o f 
t h i s . " 

The l e t t e r , w h i c h was n e i t h e r m a i l e d by r e g i s t e r e d n o r 
c e r t i f i e d m a i l , d i d n o t i n c l u d e an ackno w l e d g m e n t o f s e r v i c e o r a 
c e r t i f i c a t e o f p e r s o n a l s e r v i c e by m a i l upon any p a r t y t o t h e 
p r o c e e d i n g b e f o r e t h e R e f e r e e . However, t h e e m p l o y e r ' s c l a i m s 
a d m i n i s t r a t o r r e c e i v e d a copy o f t h e l e t t e r on J a n u a r y 27, 1989. 
T h e r e a f t e r , t h e copy was f o r w a r d e d t o t h e a d m i n i s t r a t o r ' s a t t o r n e y . 

C l a i m a n t ' s l e t t e r was i n i t i a l l y p r o c e s s e d as a h e a r i n g 
r e q u e s t under WCB Case No. 89-01512. On F e b r u a r y 23, 1989, c l a i m a n t , 
t h r o u g h h e r r e c e n t l y r e t a i n e d l e g a l c o u n s e l , a s s e r t e d t h a t t h e l e t t e r 
was i n t e n d e d t o be a r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s 
J a n u a r y 6, 1989 o r d e r and s h o u l d be p r o c e s s e d as suchu 
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On March 30, 1989, t h e R e f e r e e i n WCB Case No. 89-01512 
s u b m i t t e d a memorandum t o t h e B o a r d , w h i c h d i s c u s s e d t h e p r o c e d u r a l 
s i t u a t i o n and t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s . On A p r i l 10, 1989, 
t h e B o a r d m a i l e d a c o m p u t e r - g e n e r a t e d l e t t e r t o t h e p a r t i e s 
a c k n o w l e d g i n g a r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s J a n u a r y 6, 1989 
o r d e r . On A p r i l 26, 1989, t h e h e a r i n g r e q u e s t i n . WCB Case No. 
89-01512 was d i s m i s s e d . On May 18, 1989, t h e e m p l o y e r r e q u e s t e d 
r e v i e w o f t h e d i s m i s s a l o r d e r i n WCB Case No. 89-01512, 

ULTIMATE FINDINGS 

C l a i m a n t r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s J a n u a r y 6, 
1989 o r d e r w i t h i n 30 days o f i t s i s s u a n c e . A l l p a r t i e s r e c e i v e d 
n o t i c e o f t h e r e q u e s t w i t h i n 30 days f r o m t h e d a t e o f t h e R e f e r e e ' s 
o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , : one o f t h e 
p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 6 5 6 . 2 8 9 ( 3 ) . 
R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e Board and c o p i e s o f 
t h e request, s h a l l be m a i l e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e 
t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e w i t h ORS 656.295 r e q u i r e s 
t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r r e v i e w be m a i l e d o r a c t u a l 
n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . A r g o n a u t I n s u r a n c e 
Co. v. K i n g , 63 Or App 847, 852 ( 1983 ) . " P a r t y " means a c l a i m a n t , f o r 
c o m p e n s a t i o n , t h e e m p l o y e r o f t h e i n j u r e d w o r k e r at. t h e t i m e o f i n j u r y 
and t h e i n s u r e r , i f any, o f such e m p l o y e r . ORS 6 5 6 . 0 0 5 ( 1 9 ) . 

The r e q u e s t f o r r e v i e w by t h e Board o f a R e f e r e e ' s o r d e r 
need o n l y s t a t e t h a t t h e p a r t y r e q u e s t s a r e v i e w o f t h e o r d e r . ORS 
6 5 6 . 2 9 5 ( 1 ) . W h i l e no "magic w o r d s " a r e r e q u i r e d f o r c o m p l i a n c e , t h e 
s t a t u t e c o n t e m p l a t e s a modicum o f i n f o r m a t i o n s u f f i c i e n t t o c l e a r l y 
i d e n t i f y a document as a p a r t y ' s r e q u e s t f o r B o a r d . r e v i e w o f a 
R e f e r e e ' s o r d e r . G e r a r d o V. S o t o , J r . , 35 Van N a t t a 1 8 0 1 , 1803 
( 1 9 8 3 ) . Where a p a r t y has n o t e x p r e s s l y r e q u e s t e d B o a r d r e v i e w , b u t 
t h e i r i n t e n t i o n t o do so i s b o t h c l e a r a n d . u n m i s t a k a b l e , we have 
c o n c l u d e d t h a t we have j u r i s d i c t i o n p u r s u a n t ' t o ORS 656.295. See 
R o c h e l l e M. Gordon, 40 Van N a t t a 1808 ( 1 9 8 8 ) . 

Here, c l a i m a n t ' s J a n u a r y 20, 1989 l e t t e r does n o t e x p r e s s l y 
r e q u e s t B o a r d r e v i e w o f t h e R e f e r e e ' s J a n u a r y 6, 1989 o r d e r . Y e t , her 
s t a t e m e n t s t h a t she d e s i r e d "a d e c e n t h e a r i n g on t h i s c a s e " , i s 
" c o v e r e d by W o r k e r s ' C o m p e n s a t i o n " and " e x p e c t [ s ] t o g e t [ h e r ] f a i r 
p a r t o f t h i s " l o g i c a l l y l e a d s t o t h a t c o n c l u s i o n . . M o r e o v e r , t h e 
t i m i n g o f t h e s e comments, c o m i n g a p p r o x i m a t e l y two weeks a f t e r t h e 
R e f e r e e ' s o r d e r , l e n d s f u r t h e r s u p p o r t f o r t h e c o n c l u s i o n t h a t 
c l a i m a n t was d i s s a t i s f i e d w i t h t h e R e f e r e e ' s o r d e r and was d e t e r m i n e d 
t o c o n t i n u e her p u r s u i t o f c o m p e n s a t i o n c o n c e r n i n g t h i s c a s e . 

C o n s i d e r i n g t h e a f o r e m e n t i o n e d c i r c u m s t a n c e s , we c o n c l u d e 
t h a t c l a i m a n t ' s l e t t e r was a r e q u e s t f o r Board r e v i e w o f t h e R e f e r e e ' s 
J a n u a r y 6, 1989 o r d e r . Inasmuch as t h e l e t t e r was r e c e i v e d w i t h i n 30 
days o f t h e R e f e r e e ' s o r d e r , i t i s t i m e l y . ORS 6 5 6 . 2 8 9 ( 3 ) . 

We t u r n t o t h e i s s u e o f w h e t h e r . t h e r e m a i n i n g p a r t i e s 
r e c e i v e d t i m e l y n o t i c e o f c l a i m a n t ' s r e q u e s t . We c o n c l u d e t h a t t i m e l y 
n o t i c e was p r o v i d e d . 

On J a n u a r y 27, 1989, t h e e m p l o y e r ' s c l a i m s a d m i n i s t r a t o r 
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r e c e i v e d a copy o f c l a i m a n t ' s J a n u a r y 20, 1989 l e t t e r * T h e r e a f t e r , 
t h e a d m i n i s t r a t o r f o r w a r d e d t h e l e t t e r t o i t s l e g a l c o u n s e l . For t h e 
r e a s o n s d i s c u s s e d above, we c o n s i d e r t h e l e t t e r t o be a r e q u e s t f o r 
B o a r d r e v i e w o f t h e R e f e r e e ' s J a n u a r y 6, 1989 l e t t e r * C o n s e q u e n t l y , 
t h e c l a i m s a d m i n i s t r a t o r r e c e i v e d t i m e l y n o t i c e o f t h e r e q u e s t . ORS 
656. 295( 2) . 

F i n a l l y , t h e e m p l o y e r does n o t c o n t e n d t h a t i t has been 
p r e j u d i c e d by i t s f a i l u r e t o r e c e i v e a c t u a l n o t i c e o f t h e r e q u e s t f o r 
r e v i e w . A b s e n t such a f i n d i n g , t h e c l a i m s a d m i n i s t r a t o r ' s t i m e l y 
n o t i c e o f t h e r e q u e s t f o r r e v i e w i s a d e q u a t e c o m p l i a n c e w i t h ORS 
6 5 6 . 2 9 5 ( 2 ) t o v e s t j u r i s d i c t i o n i n t h e B o a r d . N o l l e n v. SAIF, 23 Or 
App 420, 423 ( 1 9 7 5 ) , r e v den ( 1 9 7 6 ) ; R o c h e l l e M. Gordon, s u p r a . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . Inasmuch as 
t h e b r i e f i n g s c h e d u l e i n t h e s e c o n s o l i d a t e d cases has been c o m p l e t e d , 
t h e s e c a s e s s h a l l be d o c k e t e d f o r r e v i e w . 

I T I S SO ORDERED. 

OMA GORMAN, Claimant Own Motion 89-0400M 
SAIF Corp, Insurance C a r r i e r August 11, 1989 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h e r March 1 1 , 1982 i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF opposes 
r e o p e n i n g o f c l a i m a n t ' s c l a i m on t h e b a s i s t h a t her a l l e g e d l y 
w o r s e n e d c o n d i t i o n d i d n o t r e q u i r e s u r g e r y o r h o s p i t a l i z a t i o n . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "own m o t i o n " 
a u t h o r i t y t o r e o p e n a c l a i m when we f i n d t h a t t h e r e i s a w o r s e n i n g o f 
a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t , 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n su c h c a s e s , 
we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
und e r g o e s o u t p a t i e n t s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we do n o t f i n d t h a t 
c l a i m a n t ' s a l l e g e d l y w orsened c o n d i t i o n has r e q u i r e d e i t h e r s u r g e r y 
o r h o s p i t a l i z a t i o n . A t most , c l a i m a n t r e c e i v e d o u t p a t i e n t t r e a t m e n t 
by s t e r o i d i n j e c t i o n d u r i n g a t w o - h o u r s t a y a t t h e P a i n Management 
C l i n i c . T h a t t r e a t m e n t does n o t r i s e t o t h e l e v e l o f " s u r g e r y " o r 
" h o s p i t a l i z a t i o n " t h a t i s r e q u i r e d f o r t h e Board t o e x e r c i s e i t s own 
m o t i o n a u t h o r i t y under t h e c u r r e n t l a w . T h e r e f o r e , c l a i m a n t ' s 
r e q u e s t f o r own m o t i o n r e l i e f i s d e n i e d . 

I T I S SO ORDERED. 

STEVEN L. JOHNSON, Claimant WCB 87-12475 
Steven C. Yates, Claimant's Attorney August 8, 1989 
Nancy Marque (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H u f f m a n ' s o r d e r 
t h a t : ( 1 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n ; ( 2 ) f o u n d t h a t c l a i m a n t ' s 
c e r v i c a l c l a i m was n o t p r e m a t u r e l y c l o s e d ; ( 3 ) a f f i r m e d a 
D e t e r m i n a t i o n O r d e r t h a t d i d n o t award u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y ; ( 4 ) u p h e l d SAIF's d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
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c l a i m f o r h i s c u r r e n t neck c o n d i t i o n ; and ( 5 ) d e c l i n e d t o a s s e s s 
p e n a l t i e s and a t t o r n e y f e e s f o r u n r e a s o n a b l e c l a i m s p r o c e s s i n g . 
The i s s u e s on r e v i e w a r e p r e m a t u r e c l a i m c l o s u r e , c o m p e n s a b i l i t y , 
e x t e n t o f p e r m a n e n t d i s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e , 
e x c e p t t h a t we d i s a v o w her comment on page 4 t h a t "The p r o p r i e t y o f 
c l o s u r e must be e v a l u a t e d i n l i g h t o f t h e i n f o r m a t i o n a v a i l a b l e a t 
t h e t i m e o f c l o s u r e . " T h a t i s n o t t h e l a w . R a t h e r , p r o p r i e t y o f 
c l o s u r e must be e v a l u a t e d i n l i g h t o f c l a i m a n t ' s c o n d i t i o n a t t h e 
t i m e o f c l o s u r e and n o t o f s u b s e q u e n t d e v e l o p m e n t s . P o s t - c l o s u r e 
e v i d e n c e may be c o n s i d e r e d i n s o f a r as i t i s r e l e v a n t t o w h e t h e r 
c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e was l i k e l y t o i m p r o v e 
w i t h t i m e o r t r e a t m e n t . S c h e u n i n g v. J.R. S i m p l o t & Co., 84 Or App 
622 ( 1 9 8 7 ) . 

I t i s c l a i m a n t ' s b u r d e n t o p r o v e t h a t t h e c l a i m was 
c l o s e d p r e m a t u r e l y . A u s t i n v. SAIF, 48 Or App 7 ( 1 9 8 0 ) . T h e r e i s 
no e v i d e n c e i n t h i s r e c o r d w i t h r e g a r d t o c l a i m a n t ' s c o n d i t i o n 
b e t w e e n December 1986, when he was r e l e a s e d t o w o r k , and May 29, 
1987 when t h e c l a i m was c l o s e d . A l t h o u g h Dr^ H a r t , c h i r o p r a c t o r , 
r e p o r t e d t h a t c l a i m a n t was n o t s t a t i o n a r y i n June, 1987, h i s r e p o r t 
does n o t a d d r e s s c l a i m a n t ' s c o n d i t i o n on t h e d a t e o f c l o s u r e . 
M o r e o v e r , i t w o u l d a p p e a r , based on t h e o p i n i o n s o f D r s . K u l l e r and 
Kho, t h a t t h e l o w back and neck c o n d i t i o n s , w h i c h Dr.. H a r t b e l i e v e d 
were n o t s t a t i o n a r y i n June 1987 were n o t r e l a t e d t o t h e 
com p e n s a b l e i n j u r y , b u t r a t h e r t o a noncompensable s c o l i o s i s . For 
t h e s e r e a s o n s , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t he was n o t 
m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 30, 1987, i s a f f i r m e d . 

CAROL J. KNAPP, Claimant WCB 86-12220 
Mike Stebbins, Claimant's Attorney August 11, 1989 
Daniel Spencer, Defense Attorney Order Denying Request 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t ' s c o u n s e l seeks an award o f an a s s e s s e d f e e f o r 
s e r v i c e s on r e v i e w w h i c h c u l m i n a t e d i n o u r A p r i l 25, 1989 O r d e r on 
Review. The r e q u e s t i s d e n i e d f o r l a c k o f j u r i s d i c t i o n . 

FINDINGS 

On A p r i l 25, 1989, we r e v e r s e d a R e f e r e e ' s o r d e r t h a t 
had u p h e l d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , d e c l i n e d t o 
award t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , and r e f u s e d t o a s s e s s 
p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g ^ We f u r t h e r s t a t e d t h a t s i n c e no s t a t e m e n t o f s e r v i c e s 
had been r e c e i v e d f r o m c l a i m a n t ' s c o u n s e l , no a s s e s s e d f e e c o u l d 
be a warded. Our A p r i l 25, 1989 o r d e r has n e i t h e r been a p p e a l e d , 
a b a t e d , s t a y e d n o r r e p u b l i s h e d . 

On A u g u s t 3, 1989, t h e Board r e c e i v e d a s t a t e m e n t o f 
s e r v i c e s and c o v e r l e t t e r f r o m c l a i m a n t ' s c o u n s e l . The s t a t e m e n t 
and l e t t e r were d a t e d May 1 , 1989. 
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CONCLUSIONS 

P u r s u a n t t o o u r A p r i l 25, 1989 o r d e r , c l a i m a n t p r e v a i l e d 
a g a i n s t an a g g r a v a t i o n d e n i a l . Thus, c l a i m a n t i s e n t i t l e d t o a 
r e a s o n a b l e c a r r i e r p a i d a t t o r n e y f e e . ORS 656. 3 8 6 ( 1 ) •. Y e t , we 
c o n c l u d e t h a t we l a c k j u r i s d i c t i o n t o award s u c h a f e e . 

A B o a r d o r d e r becomes f i n a l u n l e s s , w i t h i n 30 da y s o f 
i t s i s s u a n c e , i t i s a p p e a l e d , a b a t e d , s t a y e d o r r e p u b l i s h e d * ORS 
6 5 6 . 2 9 5 ( 8 ) ; I n t e r n a t i o n a l Paper Co, v. W r i g h t , 80 Or App 44.4, 447 
( 1 9 8 6 ) . H e r e , none o f t h e a f o r e m e n t i o n e d c i r c u m s t a n c e s o c c u r r e d . 
T h e r e f o r e , o u r A p r i l 25, 1989 o r d e r has become f i n a l by o p e r a t i o n 
o f l a w . 

We have p r e v i o u s l y h e l d t h a t , when o u r p r i o r o r d e r has 
a d d r e s s e d e i t h e r t h e e n t i t l e m e n t t o o r t h e amount o f an a t t o r n e y 
f e e , o u r a u t h o r i t y t o c o n s i d e r a r e q u e s t f o r an a t t o r n e y f e e i s 
c o n t i n g e n t upon o u r r e t a i n i n g j u r i s d i c t i o n o v e r o u r p r i o r o r d e r ; 
See Gabino R. O r o z c o , 41 Van N a t t a 599, 775 (1989 ) ; Jane E. 
S t a n l e y , 40 Van N a t t a 831 ( 1 9 8 8 ) . Inasmuch as o u r A p r i l 25, 1989 
o r d e r a d d r e s s e d t h e i s s u e o f c l a i m a n t ' s c o u n s e l ' s e n t i t l e m e n t t o 
an a s s e s s e d f e e and s i n c e t h a t o r d e r has become f i n a l by o p e r a t i o n 
o f l a w , we l a c k j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r an 
a s s e s s e d f e e . 

I n r e a c h i n g t h i s c o n c l u s i o n we n o t e t h a t c l a i m a n t ' s 
r e q u e s t and s t a t e m e n t o f s e r v i c e s a r e d a t e d May 1 , 1989, w h i c h i s 
s h o r t l y a f t e r o u r A p r i l 25, 1989 o r d e r . As s t a t e d i n B e t t y J . 
E y l e r , 40 Van N a t t a 977 ( 1 9 8 8 ) , we make e v e r y e f f o r t t o p r o c e s s 
r e q u e s t s w h i c h a r e r e c e i v e d w h i l e we s t i l l r e t a i n j u r i s d i c t i o n . 
However, i n t h i s i n s t a n c e , t h e a f o r e m e n t i o n e d r e q u e s t and 
s t a t e m e n t were n o t r e c e i v e d by t h e Board u n t i l A u g u s t 3, 1989. 
U n f o r t u n a t e l y , by t h a t t i m e , t h e 30-day p e r i o d t o f u r t h e r c o n s i d e r 
o u r A p r i l 25, 1989 pa s s e d w i t h o u t B o a r d a c t i o n . 

A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r an a s s e s s e d f e e i s 
d e n i e d f o r l a c k o f j u r i s d i c t i o n . 

I T I S SO ORDERED. 

HUIE D. KNIGHT, Claimant WCB 82-05496 
Benton FT a x e l , Claimant's Attorney August 11, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by B o a r d Members F e r r i s and C r i d e r 4 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e 
J o h n s o n ' s o r d e r w h i c h g r a n t e d c l a i m a n t p e r m a n e n t t o t a l d i s a b i l i t y ; 
w h ereas a D e t e r m i n a t i o n O r d e r had awarded a t o t a l o f 75 p e r c e n t 
(240 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , 15 p e r c e n t ( 2 2 . 5 
d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r each o f c l a i m a n t ' s 
l e g s , and 10 p e r c e n t (19.2 d e g r e e s ) s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
f o r t h e l e f t arm. The i s s u e s on r e v i e w a r e per m a n e n t d i s a b i l i t y , 
i n c l u d i n g p e r m a n e n t t o t a l d i s a b i l i t y . We r e v e r s e t h e p e r m a n e n t 
t o t a l d i s a b i l i t y award and r e i n s t a t e t h e D e t e r m i n a t i o n O r d e r 
a w a r d s . 

FINDINGS OF FACT 

On J u l y 28, 1980, c l a i m a n t , w h i l e e m p loyed as a heavy 
e q u i p m e n t o p e r a t o r , was co m p e n s a b l y i n j u r e d when he was t h r o w n 
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f r o m t h e cab o f a T e r e x S-12 s c r a p e r and was pushed o r d r a g g e d by 
t h e m a c hine f o r a b o u t 20 f e e t ( E x h i b i t 1 7 ) . C l a i m a n t s u f f e r e d 
m u l t i p l e i n j u r i e s as a r e s u l t o f t h i s i n d u s t r i a l a c c i d e n t : a 
f r a c t u r e o f t h e l e f t m a n d i b l e p l u s b i l a t e r a l m a n d i b u l a r r a m i 
f r a c t u r e s ; a f r a c t u r e o f t h e l e f t humerus; a f r a c t u r e and 
d i s l o c a t i o n o f t h e l e f t f e m u r ; a f r a c t u r e o f t h e p u b i c r a m i w i t h 
s e p a r a t i o n o f t h e p u b i c s y m p h y s i s ; l o s s o f c o n s c i o u s n e s s and 
p r o b a b l e c o n c u s s i o n ; a t o r n m e d i a l c o l l a t e r a l l i g a m e n t and 
a n t e r i o r c r u c i a t e l i g a m e n t i n t h e r i g h t knee; and a l a c e r a t i o n o f 
t h e a x i l l a r y n e r v e o f t h e l e f t d e l t o i d m u s c l e ( E x h i b i t s 2-16, 
18-20, 24, 27, 2 8 - 3 1 , 3 4 - 3 6 ) . C l a i m a n t u n d e r w e n t s e v e r a l s u r g i c a l 
p r o c e d u r e s i m m e d i a t e l y f o l l o w i n g h i s i n d u s t r i a l a c c i d e n t . He has 
n o t r e t u r n e d t o work s i n c e h i s 1980 a c c i d e n t . 

C l a i m a n t ' s c l a i m was f i r s t c l o s e d by a June 15, 1982 
D e t e r m i n a t i o n O r d e r * He was awarded t e m p o r a r y t o t a l d i s a b i l i t y 
f r o m J u l y 28, 1980 t h r o u g h F e b r u a r y 25, 1982, 50 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r h i s l e f t s h o u l d e r and 
l e f t h i p , and s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 25 
p e r c e n t l o s s o f t h e l e f t l e g . ( E x h i b i t 5 5 ) . 

C l a i m a n t ' s c l a i m was r e o p e n e d i n O c t o b e r 1982 f o r a 
t o t a l l e f t h i p j o i n t r e p l a c e m e n t ( E x h i b i t 61 and 6 3 ) . He 
d i s l o c a t e d h i s l e f t h i p t w i c e i n e a r l y 1983 and was h o s p i t a l i z e d 
on each o c c a s i o n ( E x h i b i t s 69, 70, 73, and 7 4 ) . D u r i n g t h e n e x t 
s e v e r a l y e a r s he r e c e i v e d c o n s e r v a t i v e f o l l o w - u p t r e a t m e n t f r o m 
h i s t r e a t i n g p h y s i c i a n , Dr. W h i t n e y . He a l s o r e c e i v e d c o u n s e l i n g 
f o r p s y c h o l o g i c a l / e m o t i o n a l symptoms r e s u l t i n g f o r m h i s 1980 
i n j u r y and i t s s e q u e l a e . 

C l a i m a n t ' s c l a i m was c l o s e d a g a i n by a D e t e r m i n a t i o n 
O r d e r i s s u e d on March 20, 1986. He was awarded a d d i t i o n a l ' 
t e m p o r a r y d i s a b i l i t y f r o m O c t o b e r 27, 1982 t h r o u g h F e b r u a r y 24,' 
1986. The D e t e r m i n a t i o n O r d e r a l s o m o d i f i e d c l a i m a n t ' s p r e v i o u s 
a w ards o f p e r m a n e n t d i s a b i l i t y . He was g r a n t e d a t o t a l 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y award o f 75 p e r c e n t . I n 
a d d i t i o n , he was g r a n t e d t o t a l s c h e d u l e d awards f o r 15 p e r c e n t 
l o s s o f t h e l e f t l e g , 5 p e r c e n t l o s s o f h i s r i g h t l e g , and 10 
p e r c e n t l o s s o f t h e l e f t arm ( E x h i b i t s 138 and 1 4 4 ) . 

C l a i m a n t s u f f e r e d an i n d u s t r i a l i n j u r y t o h i s l o w back 
i n 1968 when he was w o r k i n g f o r a n o t h e r e m p l o y e r . As a r e s u l t o f 
t h i s i n j u r y , he had a l a m i n e c t o m y and t w o - l e v e l s p i n a l f u s i o n . 
C l a i m a n t ' s 1980 work i n j u r y w o r s ened h i s back c o n d i t i o n . H i s 
p r e s e n t o v e r a l l l o w back i m p a i r m e n t i s m i l d l y m o d e r a t e , w h i c h 
i n c l u d e s t h e c o n t r i b u t i o n f r o m h i s p r e e x i s t i n g l o w back c o n d i t i o n 
and t h e c o n t r i b u t i o n f o r m h i s 1980 work i n j u r y ( E x h i b i t 120, pages 
9-10 and E x h i b i t 1 2 7 ) . 

I n 1976 c l a i m a n t , i n j u r e d h i s g r o i n a r e a w h i l e w o r k i n g i n 
t h e woods f o r a n o t h e r e m p l o y e r . T h i s i n j u r y r e s u l t e d i n c h r o n i c 
g r o i n p a i n and c h r o n i c s e v e r e t h r o m b o p h l e b i t i s o f t h e l o w e r l e f t 
l e g . S a i d i n j u r y p r o d u c e d s u b s t a n t i a l p e r m a n e n t i m p a i r m e n t due t o 
t h e g r o i n p a i n , such t h a t c l a i m a n t was p r e c l u d e d f r o m heavy work 
a n d ' a l s o s u f f e r e d l i m i t a t i o n s r e g a r d i n g s i t t i n g and s t a n d i n g . 
C l a i m a n t a l s o s u f f e r e d s e v e r e i m p a i r m e n t r e g a r d i n g t h e r i g h t l e g . 
The p e r m a n e n t d i s a b i l i t y r e s u l t i n g f r o m h i s 1976 i n j u r y p r e e x i s t e d 
h i s J u l y 1980 i n j u r y and has n o t i n c r e a s e d s i n c e t h e 1980 i n j u r y 
( E x h i b i t s i , j , 42a, 47a, and 132, page 4 ) . 

C l a i m a n t was 36 y e a r s o l d a t t h e t i m e o f t h e December 
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1986 h e a r i n g . He g r a d u a t e d f r o m h i g h s c h o o l i n 1968. He 
s u b s e q u e n t l y a t t e n d e d S o u t h w e s t e r n Oregon Community C o l l e g e f o r 
s e v e r a l y e a r s , where he o b t a i n e d an A s s o c i a t e o f A r t s d e g r e e i n 
f o r e s t r y i n 1974. H i s c u m u l a t i v e g r a d e p o i n t a v e r a g e was 3.89 
( E x h i b i t 157, page 4 ) . C l a i m a n t has been employed as a heavy 
e q u i p m e n t o p e r a t o r , f o r e s t w o r k e r , f o r e s t t e c h n i c i a n , f o r e s t 
e n g i n e e r t e c h n i c i a n , and t i m b e r s a l e l a y o u t a i d e . He has a l s o 
done f a r m w o r k , l o g g i n g , m i l l w o r k , o r n a m e n t a l i r o n w o r k , and has 
wor k e d as a gas s t a t i o n a t t e n d a n t . He has an i n t e l l e c t u a l 
c a p a c i t y t h a t i s above a v e r a g e . H i s academic s k i l l l e v e l s and 
l e a r n i n g a b i l i t i e s a r e s u f f i c i e n t f o r most v o c a t i o n a l o b j e c t i v e s 
( E x h i b i t 157, page 8 ) , 

C l a i m a n t has s u f f e r e d severe, p h y s i c a l i m p a i r m e n t as a 
r e s u l t o f h i s 1980 i n j u r y : he i s l i m i t e d t o s e d e n t a r y t y p e work 
on a l e s s t h a n f u l l - t i m e b a s i s . F u r t h e r , he needs t o be a b l e t o 
c o n t r o l h i s e n v i r o n m e n t w i t h r e g a r d t o s i t t i n g and s t a n d i n g ^ He 
has a l s o s u f f e r e d p s y c h o l o g i c a l / e m o t i o n a l i m p a i r m e n t as a r e s u l t 
o f h i s 1980 i n j u r y . However, c o n s i d e r i n g h i s i n j u r y - r e l a t e d 
i m p a i r m e n t a l o n g w i t h h i s p r e e x i s t i n g i m p a i r m e n t he i s n o t t o t a l l y 
i n c a p a c i t a t e d f r o m work f r o m a m e d i c a l s t a n d p o i n t a l o n e . 

I n a d d i t i o n t o t h e s u b s t a n t i a l p e r m a n e n t i m p a i r m e n t 
c l a i m a n t has s u f f e r e d r e g a r d i n g u n s c h e d u l e d a r e a s as a r e s u l t o f 
h i s 1980 i n j u r y , he has s u f f e r e d , as a r e s u l t , o f s a i d i n j u r y , a 
p a r t i a l l o s s o f use o f t h e l e f t l e g , r i g h t l e g ( k n e e ) , and l e f t 
a rm. 

C l a i m a n t has s u f f e r e d no i m p a i r m e n t t o h i s o r a l 
m a x i l l o f a c i a l and c r a n i o f a c i a l a r e a s as a r e s u l t o f h i s 1980 
i n j u r y ( E x h i b i t 1 3 6 ) . 

C l a i m a n t r e q u i r e s v o c a t i o n a l t r a i n i n g i n o r d e r t o be 
e m p l o y a b l e a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t has r e c e i v e d v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s 
s i n c e h i s 1980 i n j u r y . I n t h e f a l l o f 1986 he was o f f e r e d a 
v o c a t i o n a l r e h a b i l i t a t i o n t r a i n i n g p r o g r a m . The p r o g r a m was 
c o n s i s t e n t w i t h h i s p h y s i c a l c a p a c i t i e s and m e n t a l a b i l i t i e s and 
s u c c e s s f u l c o m p l e t i o n o f t h e p r o g r a m w o u l d p r o b a b l y have made him 
e m p l o y a b l e . C l a i m a n t u n r e a s o n a b l y r e f u s e d t o u n d e r t a k e t h e 
o f f e r e d t r a i n i n g p r o g r a m . 

OPINION AND CONCLUSIONS 

Permanent t o t a l d i s a b i l i t y means t h e l o s s , i n c l u d i n g 
p r e e x i s t i n g d i s a b i l i t y , o f use o r f u n c t i o n o f any s c h e d u l e d o r 
u n s c h e d u l e d p o r t i o n o f t h e body w h i c h p e r m a n e n t l y i n c a p a c i t a t e s 
t h e w o r k e r f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . A s u i t a b l e o c c u p a t i o n i s one w h i c h t h e 
w o r k e r has t h e a b i l i t y and t h e t r a i n i n g o r e x p e r i e n c e t o p e r f o r m 
or an o c c u p a t i o n w h i c h he i s a b l e t o p e r f o r m a f t e r 
r e h a b i l i t a t i o n . See ORS 6 5 6 . 2 0 6 ( 1 ) . Permanent t o t a l d i s a b i l i t y 
can be based upon t o t a l i n c a p a c i t y f r o m a m e d i c a l s t a n d p o i n t a l o n e 
o r l e s s t h a n t o t a l i n c a p a c i t y w h i c h t o g e t h e r w i t h such n o n m e d i c a l 
c o n d i t i o n s as age, t r a i n i n g , a p t i t u d e , a d a p t a b i l i t y t o n o n p h y s i c a l 
l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , and c o n d i t i o n o f t h e 
l a b o r m a r k e t p r e v e n t t h e w o r k e r f r o m r e g u l a r l y p e r f o r m i n g work a t 
a g a i n f u l and s u i t a b l e o c c u p a t i o n . See W i l s o n V ; W e y e r h a e u s e r , 30 
Or App 403, 409 ( 1 9 7 7 ) . C l a i m a n t has t h e b u r d e n o f p r o v i n g 
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p e r m a n e n t t o t a l d i s a b i l i t y s t a t u s and must e s t a b l i s h t h a t he has 
made r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l e m p loyment. ORS 
656 . 2 0 6 ( 3 ) . 

The e x t e n t o f c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t w i l l be 
a d d r e s s e d f i r s t . Dr. B a k e r , an o r t h o p e d i c s u r g e o n , e v a l u a t e d 
c l a i m a n t , i n J a n u a r y 1985. He s u b s e q u e n t l y r e p o r t e d t h a t he d i d 
n o t b e l i e v e t h a t c l a i m a n t was t o t a l l y d i s a b l e d . He o p i n e d t h a t , 
c l a i m a n t was l i m i t e d t o , b u t c a p a b l e o f , s e d e n t a r y t y p e work 
( E x h i b i t 104, page 3 ) . The O r t h o p a e d i c C o n s u l t a n t s e v a l u a t e d 
c l a i m a n t i n J u l y 1985. They o p i n e d t h a t c l a i m a n t had p e r m a n e n t 
i m p a i r m e n t w i t h r e s p e c t t o t h e v a r i o u s body p a r t s i n j u r e d i n 1980 
t h a t r a n g e d f r o m m i l d t o m o d e r a t e l y s e v e r e . A l t h o u g h t h e y f e l t 
t h a t c l a i m a n t has s u f f e r e d " c o n s i d e r a b l e " i m p a i r m e n t as a r e s u l t 
o f h i s i n j u r y , t h e y d i d n o t o p i n e t h a t he was t o t a l l y d i s a b l e d 
f r o m a p u r e l y m e d i c a l s t a n d p o i n t ( E x h i b i t 120, pages 9 - 1 0 ) . 

Dr. W h i t n e y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has 
e x p r e s s e d h i s o p i n i o n r e g a r d i n g c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t on 
a number o f o c c a s i o n s . H i s o p i n i o n s have n o t been e n t i r e l y 
c o n s i s t e n t . S e v e r a l t i m e s he has o f f e r e d t h e c o n c l u s o r y o p i n i o n 
t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d ( E x h i b i t s 89, 98 
and 1 5 1 ) . However, a t o t h e r t i m e s he has i n d i c a t e d t h a t he f e e l s 
t h a t c l a i m a n t i s n o t t o t a l l y d i s a b l e d f r o m a m e d i c a l s t a n d p o i n t 
a l o n e . For e x a m p l e , he c o n c u r r e d w i t h t h e 1 e v a l u a t i o n s o f 
Dr. Baker and t h e O r t h o p a e d i c C o n s u l t a n t s , who, as i n d i c a t e d 
e a r l i e r , d i d n o t o p i n e t h a t c l a i m a n t was t o t a l l y d i s a b l e d 
m e d i c a l l y ( s e e E x h i b i t s 105 and 1 2 7 ) . Dr; W h i t n e y ' s v i e w s 
r e g a r d i n g c l a i m a n t ' s r e s i d u a l i m p a i r m e n t were e x p r e s s e d i n t h e 
g r e a t e s t d e t a i l i n h i s December 27, 1984 p h y s i c a l c a p a c i t i e s 
a s s e s s m e n t ( E x h i b i t 102, page 9) and i n h i s March 1 1 , 1985 r e p o r t 
( E x h i b i t 1 1 2 ) . I n t h e f o r m e r , Dr. W h i t n e y c i t e d r e s t r i c t i o n s 
r e g a r d i n g l i f t i n g / c a r r y i n g , b e n d i n g , and o t h e r a c t i v i t i e s t h a t 
amount t o a l i m i t a t i o n t o s e d e n t a r y w o r k . Dr. W h i t n e y a l s o 
i n d i c a t e d t h a t c l a i m a n t needs t o change p o s i t i o n s f r e q u e n t l y 
d u r i n g t h e day: 30 m i n u t e s maximum a t one t i m e w i t h r e s p e c t t o 
s t a n d i n g o r w a l k i n g , and 60 m i n u t e s maximum a t one t i m e w i t h 
r e s p e c t t o s i t t i n g . He a s s e s s e d c l a i m a n t ' s t o t a l s i t t i n g c a p a c i t y 
i n one day as 3 h o u r s and h i s t o t a l s t a n d i n g and w a l k i n g 
c a p a c i t i e s as 2 h o u r s e a c h . I n h i s March 1 1 , 1985 r e p o r t Dr. 
W h i t n e y a d v i s e d t h a t c l a i m a n t needs t o be a b l e t o c o n t r o l h i s own 
e n v i r o n m e n t w i t h r e g a r d t o t h e amount o f s i t t i n g , e t c . He added 
t h a t c l a i m a n t may o n l y be a b l e t o work f o r s h o r t p e r i o d s o f t i m e 
and c a n n o t work an 8 hour s h i f t . 

C l a i m a n t i n j u r e d h i s low back and had a t w o - l e v e l f u s i o n 
p r i o r t o h i s 1980 i n j u r y . The e v i d e n c e does n o t e s t a b l i s h 
s p e c i f i c a c t i v i t y r e s t r i c t i o n s r e g a r d i n g h i s l o w back p r i o r t o t h e 
1980 i n j u r y , b u t g i v e n t h e e x i s t e n c e o f a t w o - l e v e l f u s i o n we a r e 
n o t p e r s u a d e d t h a t c l a i m a n t ' s l ow back was t o t a l l y u n i m p a i r e d . 
A c c o r d i n g t o t h e O r t h o p a e d i c C o n s u l t a n t s , w i t h whom Dr. W h i t n e y 
c o n c u r r e d , c l a i m a n t has m i l d l y m o d e r a t e low back i m p a i r m e n t , a 
p o r t i o n o f i t . due t o t h e w o r s e n i n g e f f e c t o f t h e 1980 i n j u r y and a 
p o r t i o n due t o h i s p r e e x i s t i n g low back c o n d i t i o n . 

C l a i m a n t i n j u r e d h i s g r o i n a r e a i n 1976. The r e p o r t s o f 
Dr. Massey, c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e g a r d i n g h i s 1976 
i n j u r y , e s t a b l i s h t h a t c l a i m a n t has a s u b s t a n t i a l d e g r e e o f 
p e r m a n e n t i m p a i r m e n t r e g a r d i n g h i s g r o i n a r e a and l e f t l e g , and t o 
a l e s s e r e x t e n t , h i s r i g h t l e g , as a r e s u l t , o f t h e 1976 i n j u r y 
( E x h i b i t s i , j , 42a, 47a, and 132, page 4 ) . Dr. Massey's r e p o r t s 
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e s t a b l i s h t h a t s a i d i m p a i r m e n t p r e e x i s t e d c l a i m a n t ' s 1980 i n j u r y 
and has n o t i n c r e a s e d s i n c e t h e i n j u r y . I n t h i s r e g a r d , we n o t e 
t h a t Dr. Massey r e p o r t e d i n A p r i l 1981 t h a t c l a i m a n t r e a c h e d 
maximum i m p r o v e m e n t i n June 1979. He f u r t h e r i n d i c a t e d t h a t 
c l a i m a n t ' s i n j u r i e s ( r e f e r r i n g t o t h e 1980 i n j u r y ) s i n c e t h e n had 
n o t i m p a c t e d h i s p r e e x i s t i n g g r o i n / l e f t l e g c o n d i t i o n s ( E x h i b i t 
4 2 a ) . The r e s i d u a l s o f c l a i m a n t ' s 1976 i n j u r y do n o t add t o h i s 
o v e r a l l p h y s i c a l i m p a i r m e n t . R a t h e r , t h e y s i m p l y f o r m an 
i n d e p e n d e n t b a s i s f o r some o f c l a i m a n t ' s c u r r e n t o v e r a l l 
i m p a i r m e n t , e s p e c i a l l y r e g a r d i n g s i t t i n g / s t a n d i n g / w a l k i n g . 

C o n s i d e r i n g Dr. W h i t n e y ' s r e p o r t s as a w h o l e and t h e 
r e p o r t s o f Dr. B a k e r , t h e O r t h o p a e d i c C o n s u l t a n t s , and Dr. Massey, 
we f i n d t h a t c l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d f r o m a p h y s i c a l 
s t a n d p o i n t a l o n e . 

The e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t has e x p e r i e n c e d 
p s y c h o l o g i c a l / e m o t i o n a l symptoms s i n c e h i s 1980 i n j u r y t h a t a r e 
c o m p e n s a b l y r e l a t e d t o t h e i n j u r y and i t s s e q u e l a e . Two 
p s y c h i a t r i s t s , Dr. H o l l a n d and Dr. Hughes, have o p i n e d t h a t 
c l a i m a n t has an i n j u r y - r e l a t e d p s y c h o l o g i c a l p r o b l e m . However, a t 
t h e t i m e t h e y saw h i m , i n J a n u a r y and A u g u s t 1985, t h e y d i d n o t 
f e e l t h a t he was m e d i c a l l y s t a t i o n a r y f r o m a p s y c h i a t r i c 
s t a n d p o i n t , so t h e y d i d n o t a d d r e s s t h e q u e s t i o n o f t h e e x t e n t , i f 
any, o f h i s p e r m a n e n t p s y c h o l o g i c a l i m p a i r m e n t ( E x h i b i t 103, page 
16 and E x h i b i t 124, page 3 ) . Mr. B o s s a r d t , t h e c l i n i c a l s o c i a l 
w o r k e r who has been p r o v i d i n g c o u n s e l i n g t o c l a i m a n t s i n c e e a r l y 
1984, has a l s o o p i n e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l / e m o t i o n a l 
p r o b l e m s a r e c a u s a l l y r e l a t e d t o h i s 1980 i n j u r y . He o p i n e d i n 
h i s September 24, 1985 r e p o r t t h a t c l a i m a n t had become s t a t i o n a r y 
as o f September 17, 1985 ( E x h i b i t 125, page 1 ) . He f u r t h e r 
a d v i s e d t h a t c l a i m a n t w o u l d need s u p p o r t i v e c o u n s e l i n g f r o m t i m e 
t o t i m e i n t h e f u t u r e t o d e a l w i t h t h e d e p r e s s i o n t h a t m i g h t a r i s e 
because o f h i s p a i n and p h y s i c a l l i m i t a t i o n s . He c o n c l u d e d t h a t 
he saw no r e a s o n f r o m a p s y c h i a t r i c s t a n d p o i n t why c l a i m a n t c o u l d 
n o t r e t u r n t o work ( E x h i b i t 125, page 2 ) . He r e i t e r a t e d t h i s 
o p i n i o n i n h i s O c t o b e r 29, 1985 r e p o r t ( E x h i b i t 129, page 2 ) . I n 
h i s J u l y 10, 1986 r e p o r t , B o s s a r d t i n d i c a t e d t h a t c l a i m a n t has 
some d e g r e e o f p s y c h o l o g i c a l / e m o t i o n a l i m p a i r m e n t : h i s d e p r e s s i o n 
m a n i f e s t s i t s e l f i n b e h a v i o r such as i r r i t a b i l i t y o r d e c r e a s e d 
p r o d u c t i v i t y . Mr. B o s s a r d t s t a t e d t h a t c l a i m a n t ' s d e g r e e o f 
i m p a i r m e n t may v a r y f r o m day t o day o r week t o week; However, he 
d i d n o t r e t r a c t h i s p r e v i o u s l y s t a t e d o p i n i o n t h a t c l a i m a n t i s n o t 
b a r r e d , f r o m a p s y c h i a t r i c s t a n d p o i n t , f r o m r e t u r n i n g t o work 
( E x h i b i t 152, page 2 ) . 

We r e l y on t h e r e p o r t s o f Mr. B o s s a r d t i n d e t e r m i n i n g 
t h e q u e s t i o n o f e x t e n t o f p s y c h o l o g i c a l / e m o t i o n a l i m p a i r m e n t . As 
t h e p r o f e s s i o n a l who has seen c l a i m a n t on a f r e q u e n t b a s i s f o r h i s 
p s y c h o l o g i c a l / e m o t i o n a l p r o b l e m s , he i s i n an e x c e l l e n t p o s i t i o n 
t o a s s e s s t h e e x t e n t o f c l a i m a n t ' s r e s i d u a l p r o b l e m s , - Based upon 
Mr. B o s s a r d t ' s r e p o r t s we f i n d t h a t a l t h o u g h c l a i m a n t does have 
some r e s i d u a l p s y c h o l o g i c a l / e m o t i o n a l i m p a i r m e n t as a r e s u l t o f 
h i s 1980 i n j u r y and may need s u p p o r t i v e c o u n s e l i n g f r o m t i m e t o 
t i m e i n t h e f u t u r e , h i s p s y c h o l o g i c a l / e m o t i o n a l p r o b l e m s do n o t 
c o n t r i b u t e t o h i s o v e r a l l i m p a i r m e n t t o t h e e x t e n t t h a t he i s 
t o t a l l y p r e v e n t e d f r o m r e t u r n i n g t o w o r k . 

Based upon t h e above d i s c u s s e d e v i d e n c e and r e a s o n i n g , 
we a r e n o t p e r s u a d e d t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d f r o m a m e d i c a l s t a n d p o i n t a l o n e . The q u e s t i o n i s w h e t h e r 
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he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d c o n s i d e r i n g h i s v e r y 
s u b s t a n t i a l i m p a i r m e n t a l o n g w i t h t h e p e r t i n e n t n o n m e d i c a l 
f a c t o r s . These f a c t o r s , s uch as age, e d u c a t i o n , m e n t a l c a p a c i t y , 
and work e x p e r i e n c e , have been s e t f o r t h i n o u r f i n d i n g s * 
C o n s i d e r i n g c l a i m a n t ' s i m p a i r m e n t and t h e s e n o n m e d i c a l f a c t o r s , 
and t h e v a r i o u s v o c a t i o n a l r e h a b i l i t a t i o n r e p o r t s t h a t a r e i n t h e 
r e c o r d , we a r e p e r s u a d e d t h a t c l a i m a n t r e q u i r e s r e t r a i n i n g i n 
o r d e r t o be e m p l o y a b l e a t r e g u l a r g a i n f u l w o r k . A w o r k e r ' s 
p o t e n t i a l e m p l o y a b i l i t y a f t e r r e t r a i n i n g c a n n o t g e n e r a l l y d e f e a t a 
p e r m a n e n t t o t a l d i s a b i l i t y c l a i m . See Gettman v. SAIF, 289 Or 
609, 614 ( 1 9 8 0 ) . However, a p e r m a n e n t t o t a l d i s a b i l i t y c l a i m i s 
d e f e a t e d where t h e c l a i m a n t has u n r e a s o n a b l y r e f u s e d t o u n d e r t a k e 
o r c o m p l e t e an o f f e r e d c o u r s e o f v o c a t i o n a l r e h a b i l i t a t i o n . See 
T a y l o r v. SAIF, 67 Or App 193, 1 9 5 - 6 ( 1 9 8 4 ) . T a y l o r i s c o n s i s t e n t 
w i t h t h e s t a t u t o r y and case l a w r e q u i r e m e n t t h a t a c l a i m a n t make 
r e a s o n a b l e e f f o r t s t o o b t a i n r e g u l a r g a i n f u l employment u n l e s s i t 
w o u l d be f u t i l e f o r him t o do so g i v e n h i s i m p a i r m e n t a l o n e o r h i s 
i m p a i r m e n t c o m bined w i t h t h e p e r t i n e n t n o n m e d i c a l f a c t o r s . The 
q u e s t i o n i n t h i s c a s e i s w h e t h e r c l a i m a n t has s a t i s f i e d s u ch a 
r e q u i r e m e n t . 

C l a i m a n t r e c e i v e d a s u b s t a n t i a l amount o f v o c a t i o n a l 
r e h a b i l i t a t i o n a s s i s t a n c e i n 1985 and 1986. I n September 1986 a 
t r a i n i n g p r o g r a m was d e v e l o p e d and p r e s e n t e d t o h i m . The 
v o c a t i o n a l o b j e c t i v e was c o m p u t e r programmer. The p l a n p r o v i d e d 
f o r f o r m a l c l a s s r o o m t r a i n i n g a t S o u t h w e s t e r n Oregon Community 
C o l l e g e (SWOCC) and c o r r e s p o n d e n c e c l a s s e s t h r o u g h P o r t l a n d S t a t e 
U n i v e r s i t y . The t r a i n i n g p r o g r a m was p r o j e c t e d t o r u n f r o m l a t e 
September 1986 t o l a t e A u g u s t 1987 ( E x h i b i t 1 5 6 ) . C l a i m a n t 
d e c i d e d t o u n d e r t a k e t h e p r o g r a m ( E x h i b i t 156, 157 and 158a, page 
4 ) . He a d v i s e d h i s v o c a t i o n a l c o u n s e l o r t h a t he wanted t o p u r s u e 
s e l f - e m p l o y m e n t i n t h e h o r t i c u l t u r e b u s i n e s s . Because t h e 
v o c a t i o n a l r e h a b i l i t a t i o n r u l e s do n o t a l l o w f o r v o c a t i o n a l 
a s s i s t a n c e i n c o n n e c t i o n w i t h s e l f - e m p l o y m e n t , c l a i m a n t ' s 
v o c a t i o n a l f i l e was c l o s e d ( E x h i b i t 158a, page 4 - 5 ) . 

A t t h e h e a r i n g , Ms. W a l k e r , c l a i m a n t ' s v o c a t i o n a l 
c o u n s e l o r , and Ms. W i c k s , a v o c a t i o n a l c o n s u l t a n t who r e v i e w e d 
c l a i m a n t ' s v o c a t i o n a l t r a i n i n g p r o g r a m a t SAIF's r e q u e s t , b o t h 
t e s t i f i e d t h a t t h e c o m p u t e r programmer t r a i n i n g p l a n was v i a b l e 
f o r c l a i m a n t . No c o n t r a r y t e s t i m o n y was p r e s e n t e d f o r m any o t h e r 
v o c a t i o n a l e x p e r t . Ms. W a l k e r t e s t i f i e d t h a t Dr. W h i t n e y was 
g i v e n a j o b a n a l y s i s o f a c o m p u t e r p r o g r a m p o s i t i o n and he 
a p p r o v e d i t w i t h t h e s i n g l e comment " e d u c a t i o n t i m e may need t o be 
l e n g t h e n e d due t o t o l e r a n c e i n s i t t i n g " ( E x h i b i t 157, pages 19-21 
a n d - T r . , page 1 2 3 ) . Ms. W a l k e r s t a t e d t h a t a f t e r she r e c e i v e d 
Dr. W h i t n e y ' s a p p r o v a l o f t h j o b a n a l y s i s she t o o k c l a i m a n t ' s 
s i t t i n g t o l e r a n c e s i n t o a c c o u n t i n d e v e l o p i n g t h e t r a i n i n g p l a n 
( T r . , 1 2 3 - 1 2 4 ) . She spoke t o t h e p e r s o n n e l a t SWOCC i n t h e c o u r s e 
o f d e v e l o p i n g t h e t r a i n i n g p l a n and was a d v i s e d t h a t e v e r y t h i n g 
p o s s i b l e w o u l d be done t o accommodate c l a i m a n t ' s needs t o a d j u s t 
h i s p o s i t i o n s ( T r * , page 118 and E x h i b i t 153, page 1 ) . The PSU 
c o r r e s p o n d e n c e c o u r s e s w o u l d have been done a t c l a i m a n t ' s home, 
where he w o u l d have been f r e e t o make h i s own n e c e s s a r y 
a c c o m m o d a t i o n s t o h i s s i t t i n g t o l e r a n c e . C l a i m a n t ' s u l t i m a t e 
employment was e n v i s i o n e d t o be o u t o f h i s home u s i n g e q u i p m e n t 
p u r c h a s e d by SAIF ( T r . , pages 1 5 3 - 1 5 4 ) . Ms. W a l k e r t e s t i f i e d t h a t 
c l a i m a n t was made aware t h a t he w o u l d be a b l e t o work o u t o f h i s 
home d o i n g t h e c o m p u t e r work ( T r . , page 1 2 9 ) . Ms. W i c k s t e s t i f i e d 
t h a t m o d i f i c a t i o n s w o u l d be made, such as a d j u s t a b l e t a b l e s / d e s k s 
and c h a i r s t o accommodate c l a i m a n t ' s need t o change p o s i t i o n ( T r . , 
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page 1 7 0 ) . A l t h o u g h one c o m p u t e r programmer e m p l o y e r a d v i s e d t h a t 
two y e a r s o f s c h o o l i n g w o u l d be r e q u i r e d ( E x h i b i t 157, pages 9 and 
1 9 ) , Ms. W a l k e r t e s t i f i e d t h a t based upon her c o n t a c t s w i t h SWOCC 
and PSU c l a i m a n t w o u l d n o t need two y e a r s o f t r a i n i n g ( T r . , page 
130, and se E x h i b i t 153, page 1). Ms. W a l k e r r e p o r t e d t h a t t h e 
l a b o r m a r k e t s u r v e y r e s u l t s r e g a r d i n g c o m p u t e r p r o g r a m m i n g 
i n d i c a t e d r e a s o n a b l e j o b o p p o r t u n i t i e s f o r t r a i n e d j o b s e e k e r s 
( E x h i b i t 157, page 9 ) . Ms. Wicks d i d her own l a b o r m a r k e t s u r v e y 
and t e s t i f i e d t h a t i t showed p o t e n t i a l f o r employment i n t h e Coos 
Bay a r e a i n t h e f i e l d o f c o m p u t e r p r o g r a m m i n g ( T r . , page 1 6 8 ) . 
B o t h Ms. W a l k e r and Ms. Wicks f o u n d s e v e r a l e x a m p l e s i n t h e Coos 
Bay a r e a o f c o m p u t e r p r o g r a m m e r s w o r k i n g o u t t h e i r homes ( T r > , 
page 154 and 1 7 1 ) . Ms. W a l k e r t e s t i f i e d t h a t she f e l t t h a t t h e 
r e a s o n c l a i m a n t d i d n o t want t o p u r s u e t h e c o m p u t e r programmer 
t r a i n i n g p l a n was because he wanted t o t r y t o go i n t o t h e 
h o r t i c u l t u r e b u s i n e s s on a s e l f - e m p l o y m e n t b a s i s ( T r . , pages 127 
and 1 3 0 - 1 3 1 , and see E x h i b i t 158, page 4 and 158a, page 4 ) . 
Ms. Wicks t e s t i f i e d t h a t c l a i m a n t t o l d h er t h a t he w a n t e d t o be 
s e l f - e m p l o y e d i n h o r t i c u l t u r e ( T r . , pages 165 and 1 6 9 ) . 

C l a i m a n t i n d i c a t e d i n h i s t e s t i m o n y t h a t h i s p r i m a r y 
c o n c e r n r e g a r d i n g t h e c o m p u t e r programmer t r a i n i n g p l a n and 
s u b s e q u e n t employment, and r e g a r d i n g r e g u l a r employment i n g e n e r a l 
i s h i s l a c k o f a l e r t n e s s and a b i l i t y t o c o n c e n t r a t e because o f h i s 
poor s l e e p p a t t e r n s and p a i n . He t e s t i f i e d t h a t he can o n l y 
c o n c e n t r a t e on a work p r o j e c t 1-2 h o u r s ( T r . , pages 42-43 and page 
1 8 1 ) . However, he a l s o t e s t i f i e d t h a t he t h i n k s he c o u l d s u p p o r t 
h i m s e l f i n t h e h o r t i c u l t u r e b u s i n e s s ( t r > , pages 1 0 3 - l 0 5 ) i He d i d 
n o t i n d i c a t e why h i s a l e r t n e s s / c o n c e n t r a t i o n p r o b l e m s w o u l d n o t 
i n t e r f e r e w i t h r u n n i n g h i s own h o r t i c u l t u r e b u s i n e s s . We f i n d 
p e r s u a s i v e Ms. W a l k e r ' s o p i n i o n t h a t c l a i m a n t d e c l i n e d t h e 
c o m p u t e r programmer t r a i n i n g p l a n because he p r e f e r r e d t o p u r s u e 
s e l f - e m p l o y m e n t i n t h e h o r t i c u l t u r e b u s i n e s s . E v i d e n c e i n t h e 
r e c o r d f r o m c l a i m a n t h i m s e l f s u p p l i e s an e x p l a n a t i o n f o r t h i s 
p r e f e r e n c e . C l a i m a n t has e x p r e s s e d t h e v i e w more t h a n once o v e r 
t h e y e a r s t h a t he does n o t l i k e w o r k i n g i n d o o r s a t a desk j o b . He 
has a l w a y s p r e f e r r e d o u t d o o r work ( E x h i b i t 90, pages 3-4, and T r . , 
pages 12 and 5 6 ) . 

I t i s p o s s i b l e t h a t c l a i m a n t ' s c o n c e r n a b o u t h i s a b i l i t y 
t o s u c c e s s f u l l y p a r t i c i p a t e i n and c o m p l e t e a c o m p u t e r programmer 
t r a i n i n g p l a n and t h e r e a f t e r o b t a i n and h o l d employment m i g h t have 
p r o v e d a c c u r a t e . However, c l a i m a n t has n o t made a p e r s u a s i v e c a se 
as t o why he c o u l d n o t have a t l e a s t made a b o n a f i d e a t t e m p t a t 
t h e o f f e r e d t r a i n i n g p r o g r a m . We f i n d t h a t h i s r e f u s a l t o make 
such an a t t e m p t was n o t r e a s o n a b l e and we c o n c l u d e t h a t , p u r s u a n t , 
t o ORS 6 5 6 . 2 0 6 ( 3 ) and T a y l o r he i s n o t e n t i t l e d t o an award o f 
pe r m a n e n t t o t a l d i s a b i l i t y . 

The r e m a i n i n g q u e s t i o n i s c l a i m a n t ' s e n t i t l e m e n t t o 
per m a n e n t p a r t i a l d i s a b i l i t y , u n s c h e d u l e d and s c h e d u l e d . 
U n s c h e d u l e d permanent, p a r t i a l d i s a b i l i t y i s based upon l o s s o f 
e a r n i n g c a p a c i t y . The e v a l u a t i o n o f l o s s o f e a r n i n g c a p a c i t y 
c o n s i d e r s c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t r e s u l t i n g f r o m h i s 
i n j u r y a l o n g w i t h s uch f a c t o r s as age, e d u c a t i o n , t r a i n i n g and 
work e x p e r i e n c e . We have f o u n d t h a t c l a i m a n t has s u f f e r e d a 
s u b s t a n t i a l d e g r e e o f i m p a i r m e n t i n u n s c h e d u l e d a r e a s as a r e s u l t 
o f h i s 1980 work i n j u r y . Combined w i t h t h e p e r t i n e n t n o n m e d i c a l 
f a c t o r s , we a r e p e r s u a d e d t h a t he has s u f f e r e d a v e r y l a r g e l o s s 
o f e a r n i n g c a p a c i t y . But we a l s o f i n d t h a t he a l r e a d y had some 
l o s s o f e a r n i n g c a p a c i t y p r i o r t o h i s 1980 i n j u r y because o f t h e 
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1976 g r o i n i n j u r y . We c o n c l u d e t h a t c l a i m a n t has been a d e q u a t e l y 
c o m p e n s a t e d f o r h i s l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m t h e 
1980 i n j u r y by t h e 75 p e r c e n t award g r a n t e d i n t h e March 20, 1986 
D e t e r m i n a t i o n O r d e r . 

S c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y i s based upon 
l o s s o f use o f t h e i n j u r e d member r e s u l t i n g f r o m he i n j u r y . 
C o n s i d e r i n g c l a i m a n t ' s t e s t i m o n y and t h e m e d i c a l e v i d e n c e i n t h e 
r e c o r d , we f i n d t h a t c l a i m a n t has a m a j o r l o s s o f use o f h i s l e f t 
l e g . B ut c o n s i d e r i n g t h e s u b s t a n t i a l l o s s o f use o f t h e l e f t l e g 
t h a t he a l r e a d y had p r i o r t o h i s 1980 i n j u r y , we c o n c l u d e t h a t t h e 
award o f 15 p e r c e n t s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y t h a t he 
has a l r e a d y been g r a n t e d a d e q u a t e l y compensates him f o r h i s l o s s 
o f use o f t h e l e f t l e g as a r e s u l t o f t h e 1980 i n j u r y . R e g a r d i n g 
t h e r i g h t , l e g , c l a i m a n t i n j u r e d h i s r i g h t knee i n h i s 1980 i n j u r y 
and s u b s e q u e n t l y u n d e r w e n t s u r g e r y . He t e s t i f i e d t h a t h i s r i g h t 
l e g g e t s a l o n g b e t t e r t h a n any o t h e r p a r t o f h i s body. He added 
t h a t h i s r i g h t l e g i s r e l a t i v e l y s t a b l e and does n o t g i v e way on 
him ( T r . , pages 3 4 . 3 5 ) . The O r t h o p a e d i c C o n s u l t a n t s a s s e s s e d 
c l a i m a n t ' s r i g h t knee i m p a i r m e n t as a r e s u l t o f h i s 1980 i n j u r y as 
m i l d ( E x h i b i t 120, page 1 0 ) . Dr. W h i t n e y c o n c u r r e d w i t h t h e i r 
e v a l u a t i o n ( E x h i b i t 1 2 7 ) . We c o n c l u d e t h a t t h e 5 p e r c e n t award 
f o r t h e r i g h t l e g t h a t c l a i m a n t has a l r e a d y r e c e i v e d a d e q u a t e l y 
c ompensates him f o r t h e r i g h t l e g / k n e e d i s a b i l i t y he has s u f f e r e d 
as a r e s u l t o f h i s 1980 i n j u r y . 

C l a i m a n t t e s t i f i e d t h a t he s t i l l g e t s a b u r n i n g p a i n i n 
h i s l e f t arm t h a t comes and goes d e p e n d i n g upon h i s a c t i v i t y . He 
s t a t e d t h a t l i f t i n g a g g r a v a t e s h i s p a i n . He a l s o e x p e r i e n c e s 
numbness and t i n g l i n g t h e l e f t hand a t t h e i n s i d e o f t h e l e f t 
e l b o w . He s t a t e d t h a t he e x p e r i e n c e s weakness i n h i s l e f t arm and 
s h o u l d e r ( T r . , pages 2 8 - 3 0 ) . I n r e v i e w i n g h i s t e s t i m o n y 
c o n c e r n i n g h i s l e f t s h o u l d e r and arm i t i s n o t a l w a y s c l e a r 
w h e t h e r t h e p r o b l e m s he i s d e s c r i b i n g have t h e i r 'source i n t h e arm 
or t h e s h o u l d e r ( T r . , page 3 0 ) . When t h e O r t h o p a e d i c C o n s u l t a n t s 
saw c l a i m a n t i n J u l y 1985, no c o m p l a i n t s r e g a r d i n g t h e arm, as 
d i s t i n c t f r o m h i s s h o u l d e r , were n o t e d ( E x h i b i t 120, page 4 ) . 
They n o t e d e x c e l l e n t b i c e p s and t r i c e p s m u s c l e s t r e n g t h , t h o u g h 
t h e r e was some l e f t u p p e r and l o w e r arm a t r o p h y r e l a t i v e t o t h e 
r i g h t s i d e ( E x h i b i t 120, page 7 ) . They r a t e d c l a i m a n t ' s 
i m p a i r m e n t o f t h e l e f t s h o u l d e r and arm as m o d e r a t e l y s e v e r e 
( E x h i b i t 120, page 1 0 ) . I t seems c l e a r f r o m t h e c o m p l a i n t s t h e y 
r e c o r d e d and t h e i r f i n d i n g s t h a t s a i d i m p a i r m e n t l e v e l was m o s t l y 
w i t h r e s p e c t t o t h e s h o u l d e r . As n o t e d e a r l i e r , Dr. W h i t n e y 
c o n c u r r e d w i t h O r t h o p a e d i c C o n s u l t a n t s ' e v a l u a t i o n . C o n s i d e r i n g 
c l a i m a n t ' s t e s t i m o n y t o g e t h e r w i t h t h e above d i s c u s s e d m e d i c a l 
e v i d e n c e , we f i n d t h a t most o f c l a i m a n t ' s r e s i d u a l p r o b l e m s 
r e g a r d i n g t h e l e f t s h o u l d e r / a r m a r e a a r e w i t h r e s p e c t t o t h e 
s h o u l d e r and we c o n c l u d e t h a t t h e 10 p e r c e n t award p r e v i o u s l y , 
g r a n t e d p r o p e r l y c o m pensates c l a i m a n t f o r h i s r e s i d u a l 
i n j u r y - r e l a t e d p r o b l e m s r e g a r d i n g t h e arm i t s e l f , 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1987 o r d e r i s 
r e v e r s e d . The March 20, 1986 D e t e r m i n a t i o n O r d e r , i s a f f i r m e d . 
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THOMAS LUND, Claimant WCB TP-89005 
Richard D. G a t t i , Claimant's Attorney August 11, 1989 
Raymond Smitke (SAIF), Defense Attorney T h i r d Party D i s t r i b u t i o n Order 

Reviewed by B o a r d Members C r i d e r and F e r r i s . 

C l a i m a n t ' s c o u n s e l has p e t i t i o n e d t h e B o a r d f o r t h e 
a l l o w a n c e o f c o s t s and an e x t r a o r d i n a r y a t t o r n e y f e e f o r s e r v i c e s 
r e n d e r e d i n c o n n e c t i o n w i t h a t h i r d p a r t y j u d g m e n t . See ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) . S p e c i f i c a l l y , c o u n s e l s eeks a p p r o v a l o f c o s t s i n 
t h e amount o f $4,419.39, and an a t t o r n e y f e e e q u a l t o 40 p e r c e n t 
o f a p u r p o r t e d $32,278.68 j u d g m e n t , i . e . , $12,911,47. The p a y i n g 
agency o b j e c t s t o b o t h t h e amount o f t h e c o s t s and t h e 
e x t r a o r d i n a r y a t t o r n e y f e e r e q u e s t . We f i n d t h a t some o f t h e 
c o s t s s o u g h t t o be r e i m b u r s e d a r e n o t r e c o v e r a b l e i n t h i s f o r u m 
and t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s do n o t e x i s t t o j u s t i f y t h e 
r e q u e s t e d a t t o r n e y f e e . 

FINDINGS 

C l a i m a n t s u f f e r e d c ompensable i n j u r i e s w h i l e w o r k i n g as 
a l o n g - h a u l t r u c k d r i v e r . S p e c i f i c a l l y , he was i n j u r e d i n a m o t o r 
v e h i c l e a c c i d e n t i n September 1985 w h i l e t r a v e l l i n g i n I d a h o . The 
d r i v e r o f t h e o t h e r v e h i c l e i n v o l v e d i n t h e a c c i d e n t was k i l l e d . 
As a r e s u l t o f t h e c o l l i s i o n , c l a i m a n t s u f f e r e d l e f t s h o u l d e r , l o w 
back and r i g h t knee i n j u r i e s . C l a i m a n t had p r e v i o u s l y e x p e r i e n c e d 
i n j u r i e s t o h i s l e f t s h o u l d e r , n e c k , and r i g h t knee. 

C l a i m a n t s u b s e q u e n t l y f i l e d a t h i r d p a r t y a c t i o n i n t h e 
U n i t e d S t a t e s D i s t r i c t C o u r t i n I d a h o . I t was n e c e s s a r y f o r 
c l a i m a n t ' s c o u n s e l t o a s s o c i a t e w i t h an I d a h o a t t o r n e y . The 
i n s u r e r f o r t h e t h i r d p a r t y d e f e n d a n t i n i t i a l l y c o n t e s t e d 
l i a b i l i t y . D e p o s i t i o n s were t a k e n o f t h r e e p h y s i c i a n s , t h r e e 
e m p l o y e r s , and s e v e r a l a d d i t i o n a l w i t n e s s e s . Two weeks p r i o r t o 
t r i a l , t h e t h i r d p a r t y i n s u r e r c o nceded l i a b i l i t y . 

T r i a l t o o k p l a c e i n t h e U n i t e d S t a t e s D i s t r i c t C o u r t i n 
P o c a t e l l o , I d a h o , f r o m J a n u a r y 23 t h r o u g h J a n u a r y 26, 1989. The 
t h i r d p a r t y d e f e n d a n t a r g u e d a t t r i a l t h a t c l a i m a n t ' s 
p o s t - a c c i d e n t c o m p l a i n t s r e s u l t e d f r o m h i s p r e - a c c i d e n t i n j u r i e s . 
The d e f e n d a n t f u r t h e r c o n t e n d e d t h a t c l a i m a n t ' s i n j u r i e s 
a t t r i b u t a b l e t o t h e c a r a c c i d e n t were m i n i m a l . 

A t t h e c o n c l u s i o n o f t h e t r i a l , t h e j u r y r e t u r n e d a 
v e r d i c t i n c l a i m a n t ' s f a v o r i n t h e amount o f $30,000. C l a i m a n t 
s u b m i t t e d a c o s t b i l l i n t h e amount o f $2,195.85. T h i s c o s t b i l l 
c o n s i s t e d o f t h e f o l l o w i n g i t e m s : 

F i l i n g f e e $ 120.00 
S e r v i c e o f summons f e e s 88.45 
W i t n e s s f e e s 167.60 
S e r v i c e o f subpoena f e e s 113.80 
D e p o s i t i o n c o s t s 936.00 
E x p e r t w i t n e s s 350.00 
P r i n t i n g and c o p y i n g c o s t s 420.00 

T o t a l $2,195.85 

T h e r e a f t e r , a j u d g m e n t was e n t e r e d i n t h e amount o f 
$30,000, p l u s c o s t s and i n t e r e s t o f $2,278.68. 

C l a i m a n t and h i s c o u n s e l have a l s o i n c u r r e d l i t i g a t i o n 
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c o s t s n o t o t h e r w i s e r e c o v e r a b l e f r o m t h e t h i r d p a r t y . These e x p e n s e s 
i n c l u d e : ( 1 ) $100 open f i l e f e e , w h i c h i s i n l i e u o f l o n g d i s t a n c e 
c h a r g e s , p o s t a g e and o f f i c e c o p y i n g c o s t s ; ( 2 ) $1,346.03 f o r 
c l a i m a n t ' s c o u n s e l s ' a i r f a r e and t r a v e l e x p e n s e s ; ( 3 ) $682.15 f o r 
c l a i m a n t ' s t r a v e l e x p e n s e s ; and ( 4 ) $500 f o r c l a i m a n t ' s l o s t wages 
p r o m p t e d by h i s a p p e a r a n c e a t t h e t r i a l . 

C l a i m a n t ' s c o u n s e l e s t i m a t e s t h a t a p p r o x i m a t e l y 200 h o u r s 
were s p e n t on t h e case by Oregon c o u n s e l and 80 h o u r s by I d a h o 
c o u n s e l . C o u n s e l a l s o e s t i m a t e s t h a t f o u r days were s p e n t on 
d e p o s i t i o n s . I n a d d i t i o n , c o u n s e l e s t i m a t e s t h a t t h e m e d i c a l r e c o r d 
c o n s i s t e d o f two t o t h r e e t h o u s a n d p a ges. 

The p a y i n g agency has i n c u r r e d a c t u a l c l a i m c o s t s o f 
$21,851.06. F u t u r e m e d i c a l e x p e n d i t u r e s o f $3,000 a r e a n t i c i p a t e d . 
These c l a i m e x p e n s e s a r e n o t c o n t e s t e d . 

FINDINGS OF ULTIMATE FACT 

T h i s t h i r d p a r t y case does n o t p r e s e n t e x t r a o r d i n a r y 
c i r c u m s t a n c e s w a r r a n t i n g an a t t o r n e y f e e i n e x c e s s o f one t h i r d o f 
t h e g r o s s r e c o v e r y , l e s s c o s t s * The p a y i n g a g e n c y ' s l i e n f o r c u r r e n t 
c o s t s i s $21,851.06. D u r i n g t h e l i t i g a t i o n o f t h e t h i r d p a r t y c a s e , 
c l a i m a n t ' s c o u n s e l expended r e i m b u r s a b l e c o s t s , n o t o t h e r w i s e 
r e c o v e r a b l e f r o m t h e t h i r d p a r t y , i n t h e amount o f $1,446.03. D u r i n g 
t h e l i t i g a t i o n o f t h e t h i r d p a r t y c a s e , c l a i m a n t i n c u r r e d 
r e i m b u r s a b l e e x p e n s e s o f $1,182.15. 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d p e r s o n n o t i n t h e same e m p l o y , t h e 
w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages f r o m t h e t h i r d p e r s o n . 
ORS 656.578. The p r o c e e d s o f any damages r e c o v e r e d f r o m t h e t h i r d 
p e r s o n by t h e w o r k e r s h a l l be s u b j e c t t o a l i e n o f t h e p a y i n g agency 
f o r i t s s h a r e o f t h e p r o c e e d s . ORS 6 5 6 . 5 9 3 ( 1 ) . The s t a t u t o r y 
f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d by 
j u d g m e n t i s s e t f o r t h i n ORS 6 5 6 . 5 9 3 ( 1 ) . 

To b e g i n , c o s t s and a t t o r n e y f e e s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) . The a t t o r n e y f e e s i n no 
e v e n t s h a l l e x c e e d t h e a d v i s o r y s c h e d u l e o f f e e s e s t a b l i s h e d by t h e 
Bo a r d f o r t h i r d p a r t y a c t i o n s . ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) ; S h i p l e y v. SAIF, 
79 Or App 149, 152-53 ( 1 9 8 6 ) . 

The w o r k e r s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e 
b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l 
be p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y to- t h e e x t e n t t h a t i t 
i s c ompensated f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r 
o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t 
v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r 
c o m p e n s a t i o n and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m u n d e r ORS 656.001 
t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d 
t o t h e w o r k e r . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

A t t o r n e y Fee 

The B o a r d ' s a d v i s o r y s c h e d u l e c o n c e r n i n g a t t o r n e y f e e s i n 
t h i r d p a r t y c a s e s i s s e t f o r t h i n OAR 438-15-095. The r u l e 
p r o v i d e s : 

" U n l e s s o t h e r w i s e o r d e r e d by t h e Bo a r d a f t e r a 
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f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s , an 
a t t o r n e y f e e n o t t o exceed 33-1/3 p e r c e n t o f 
t h e g r o s s r e c o v e r y o b t a i n e d by t h e p l a i n t i f f 
i n an a c t i o n m a i n t a i n e d under t h e p r o v i s i o n s 
o f ORS 656.576 and 656.595 i s a u t h o r i z e d . " 

C l a i m a n t ' s c o u n s e l i s r e q u e s t i n g an e x t r a o r d i n a r y a t t o r n e y 
f e e o f 40 p e r c e n t o f t h e t h i r d p a r t y r e c o v e r y . I n o r d e r t o d e t e r m i n e 
w h e t h e r t h e c i r c u m s t a n c e s h e r e a r e e x t r a o r d i n a r y so as t o w a r r a n t , a 
f e e i n e x c e s s o f 33-1/3 p e r c e n t , we examine p r i o r t h i r d p a r t y c a s e s 
w h e r e i n e x t r a o r d i n a r y a t t o r n e y f e e s have been a w a r d e d . See D a v i d S i 
Holcomb, 41 Van N a t t a 195 ( 1 9 8 9 ) . 

I n L e o n a r d F. K i s o r , 35 Van N a t t a 282 ( 1 9 8 3 ) , t h e Oregon 
c o u n s e l , a s p e c i a l i s t i n l i t i g a t i o n i n v o l v i n g t h e complex i s s u e o f 
a s b e s t o s e x p o s u r e and m e s o t h e l i o m a , had a s s o c i a t e d w i t h W a s h i n g t o n 
c o u n s e l i n o r d e r t o t a k e a d v a n t a g e o f W a s h i n g t o n ' s a p p a r e n t l y more 
f a v o r a b l e p r o d u c t s l i a b i l i t y l a w . As an example o f t h e c o m p l e x i t y o f 
t h e t h i r d p a r t y l i a b i l i t y i s s u e , t h e Oregon c o u n s e l r e f e r r e d t o a 
s i m i l a r c a s e , w h i c h i n v o l v e d a p p r o x i m a t e l y 78,000 pages o f 
d o c u m e n t a r y m a t e r i a l . The p a y i n g agency d i d not. o b j e c t t o an 
e x t r a o r d i n a r y f e e ; i t o n l y q u e s t i o n e d w h e t h e r i t had a u t h o r i t y t o 
a g r e e t o a f e e a r r a n g e m e n t w h i c h w o u l d r e s u l t i n a f e e e x c e e d i n g 
33-1/3 p e r c e n t o f t h e t h i r d p a r t y r e c o v e r y . AFt.er r e v i e w i n g t h e 
m a t t e r t h e B o a r d a l l o w e d a f e e e q u a l t o 40 p e r c e n t o f t h e p r o c e e d s 
f r o m t h e t h i r d p a r t y r e c o v e r y . 

I n John G a l a n o p o u l o s , 35 Van N a t t a 548 ( 1 9 8 3 ) , c l a i m a n t ' s 
c o u n s e l had p r o c e e d e d w i t h c l a i m a n t ' s m e d i c a l m a l p r a c t i c e a c t i o n 
a f t e r h i s p r i o r c o u n s e l had recommended a $10,000 s e t t l e m e n t . L e g a l 
and m e d i c a l - r e s e a r c h , as w e l l as i n v e s t i g a t i o n and t r i a l p r e p a r a t i o n , 
o c c u p i e d t h e v a s t m a j o r i t y o f c l a i m a n t ' s c o u n s e l ' s t i m e f o r t h e t h r e e 
months p r e c e e d i n g t h e 5-day t r i a l . The j u r y awarded c l a i m a n t . 
$139,000. P e r s u a d e d t h a t t h e s e e f f o r t s expended by c o u n s e l i n t h e 
c o u r s e o f p r e p a r i n g f o r and t r y i n g t h e m a l p r a c t i c e a c t i o n r e p r e s e n t e d 
e x t r a o r d i n a r y s e r v i c e s , t h e Board a l l o w e d an a t t o r n e y f e e e q u a l t o 40 
p e r c e n t o f t h e t h i r d p a r t y j u d g m e n t . 

F i n a l l y , i n John P. C h r i s t e n s e n , 38 Van N a t t a 613 ( 1 9 8 6 ) , 
c l a i m a n t ' s c o u n s e l had l i t i g a t e d t h e t h i r d p a r t y a c t i o n o v e r a 
1 0 - y e a r p e r i o d , i n c l u d i n g two p r e s e n t a t i o n s on p r e - t r i a l p r o c e d u r a l 
i s s u e s b e f o r e t h e Oregon Supreme C o u r t . The case was f i n a l l y t r i e d 
some 9 y e a r s a f t e r t h e commencement o f t h e a c t i o n . T h a t t r i a l 
r e s u l t e d i n a m i s t r i a l . On t h e eve o f t h e second t r i a l , t h e t h i r d 
p a r t y a c t i o n was s e t t l e d f o r $87,500. The p a y i n g agency r a i s e d no 
o b j e c t i o n t o c l a i m a n t ' s c o u n s e l ' s r e q u e s t f o r an a t t o r n e y f e e e q u a l 
t o 50 p e r c e n t o f t h e s e t t l e m e n t p r o c e e d s . G i v e n such c i r c u m s t a n c e s , 
t h e B oard a l l o w e d t h e e x t r a o r d i n a r y a t t o r n e y f e e request.. 

H e r e , c l a i m a n t ' s c o u n s e l has s p e n t many h o u r s p r e p a r i n g f o r 
and p a r t i c i p a t i n g i n t h e f e d e r a l c o u r t a c t i o n . I n a d d i t i o n , i t 
a p p e a r s t h a t , i n l i g h t , o f c l a i m a n t ' s p r i o r i n j u r i e s , p r o o f o f t h e 
e x t e n t o f c l a i m a n t ' s damages was no s i m p l e m a t t e r . M o r e o v e r , 
c o u n s e l ' s r e p r e s e n t a t i o n o f c l a i m a n t was c o m p l i c a t e d by t h e f a c t , o f 
an o u t - o f - s t a t e t r i a l r e q u i r i n g a s s o c i a t i o n o f a l o c a l a t t o r n e y . 

Y e t , we a r e n o t p e r s u a d e d t h a t t h e s e c i r c u m s t a n c e s w a r r a n t 
a p p r o v a l o f an e x t r a o r d i n a r y f e e . N e i t h e r t h e c o m p l e x i t y o f t h e 
i s s u e s nor t h e t i m e r e q u i r e d t o p r e p a r e and t r y t h e case a p p r o a c h t h e 
l e v e l s f o u n d i n K i s o r , G a l a n o p o u l o s and C h r i s t e n s e n . I n t h i s r e g a r d , 
t h e t h i r d p a r t y d e f e n d a n t had conceded l i a b i l i t y by t h e t i m e o f 
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t r i a l . F u r t h e r , t h e value of t he i n t e r e s t i n v o l v e d was not 
i n s i g n i f i c a n t and t h e r e s u l t s o b t a i n e d were f a v o r a b l e t o c l a i m a n t ; 
n e v e r t h e l e s s , we are unable t o f i n d t h a t they compare f a v o r a b l y w i t h 
those p r e s e n t i n the cases p r e v i o u s l y d i s c u s s e d . Moreover, we are 
not u n m i n d f u l of t h e f a c t t h a t c l a i m a n t ' s share of the t h i r d p a r t y 
r e c o v e r y w i l l not be l a r g e even w i t h a 33-1/3 p e r c e n t a t t o r n e y f e e . 
F i n a l l y , t h e pa y i n g agency has o b j e c t e d -to t h e requested f e e . 
Consequently, we conclude t h a t an e x t r a o r d i n a r y a t t o r n e y f e e i s not 
j u s t i f i e d . 

Costs 

Claimant's counsel requests t he rec o v e r y o f c o s t s i n t h e 
amount of $4,419.39. The paying agency suggests t h a t r e c o v e r a b l e 
c o s t s s h o u l d c o n s i s t o f o n l y those c o s t s c l a i m a n t recovered i n t h e 
t r i a l c o u r t . We d i s a g r e e . 

ORS 656. 593(1) (a) p r o v i d e s t h a t c o s t s and a t t o r n e y fees 
i n c u r r e d i n the t h i r d p a r t y a c t i o n s h a l l be i n i t i a l l y p a i d from t he 
t h i r d p a r t y r e c o v e r y . "Costs" means money expended by an a t t o r n e y 
f o r t h i n g s and s e r v i c e s reasonably necessary t o pursue a m a t t e r on 
b e h a l f o f a p a r t y , but do not i n c l u d e fees p a i d t o any a t t o r n e y . OAR 
438-15-005(7). 

Here, should t he paying agency's c o n t e n t i o n t o l i m i t 
c l a i m a n t ' s r e c o v e r y of c o s t s t o c o u r t c o s t s be f o l l o w e d , ORS 
656.5 9 3 ( 1 ) ( a ) i s p o i n t l e s s . Court c o s t s are recovered from t he t h i r d 
p a r t y defendant pursuant t o the judgment. I f c l a i m a n t ' s c o u n s e l ' s 
r e c o v e r y o f c o s t s from t he t h i r d p a r t y judgment i s a l s o l i m i t e d t o 
c o u r t c o s t s , counsel i s e f f e c t i v e l y p e r m i t t e d t o be reimbursed from 
two sources f o r the same c o s t s . i . e . , t he t h i r d p a r t y and c l a i m a n t ' s 
r e c o v e r y . 

ORS 656.593(1)(b) p r o v i d e s t h a t t h e worker s h a l l r e c e i v e a t 
l e a s t o n e - t h i r d o f the remaining balance a f t e r d i s t r i b u t i o n of 
••attorney f e e s and c o s t s . Yet, i f o n l y c o u r t c o s t s are r e c o v e r a b l e , a 
worker would s t i l l remain c o n t r a c t u a l l y r e s p o n s i b l e f o r the balance 
of t h e l i t i g a t i o n expenses pursuant t o any stand a r d a t t o r n e y r e t a i n e r 
agreement. Inasmuch as t h e source f o r reimbursement of these 
expenses would undoubtedly be c l a i m a n t ' s r e c o v e r y , t h e e f f e c t o f t h e 
paying agency's approach would be t o reduce c l a i m a n t ' s s t a t u t o r i l y 
guaranteed o n e - t h i r d share. 

To f u r t h e r a s s i s t us i n d e t e r m i n i n g whether r e i m b u r s a b l e 
c o s t s are l i m i t e d t o c o u r t c o s t s , we lo o k t o ORS 656.591. The 
afo r e m e n t i o n e d s t a t u t e governs d i s t r i b u t i o n o f a t h i r d p a r t y judgment 
where the pa y i n g agent has pr o s e c u t e d the a c t i o n i n t h e name of t h e 
worker. Upon s e c u r i n g t he judgment, t h e s t a t u t e p r o v i d e s f o r t h e 
reco v e r y by the pa y i n g agency "of the expenses i n c u r r e d i n making 
such r e c o v e r y . " ORS 656.591(2). C o n s i s t e n t w i t h t h i s p o l i c y t o 
recover l i t i g a t i o n expenses and a t t o r n e y fees " o f f t h e t o p " o f t h e 
t h i r d p a r t y r e c o v e r y , ORS 656.593(1)(a) s t a t e s t h a t i n c u r r e d c o s t s 
and a t t o r n e y fees s h a l l be p a i d . 

Each of these s e c t i o n s ensure t h a t a t t o r n e y fees and 
l i t i g a t i o n expenses a r e , i n e f f e c t , shared by t h e p a y i n g agency and 
the worker. T h e r e a f t e r , depending upon who pr o s e c u t e d t h e cause o f 
a c t i o n , t h e s t a t u t e s f u r t h e r guarantee a c e r t a i n p o r t i o n o f t h e 
remaining balance of the recovery f o r the p r o s e c u t o r o f the a c t i o n . 

Our a n a l y s i s o f these s t a t u t e s leads us t o conclude t h a t 
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c l a i m a n t ' s r e i m b u r s a b l e c o s t s i n c u r r e d d u r i n g t h e l i t i g a t i o n o f a 
t h i r d p a r t y a c t i o n a r e n o t l i m i t e d t o c o u r t c o s t s . I n t h i s r e g a r d , 
we do n o t c o n s i d e r c o u r t c o s t s to- be t h e same as l i t i g a t i o n 
e x p e n s e s . For e x a m p l e , t r a v e l e xpenses a r e n o t r e c o v e r a b l e as c o u r t 
c o s t s . Y e t , s uch expenses a r e c e r t a i n l y n e c e s s a r i l y i n c u r r e d as 
c l a i m a n t and h i s c o u n s e l t r a v e l t o an o u t - o f - s t a t e t r i a l and seek 
t e m p o r a r y l o d g i n g as t h e t r i a l p r o g r e s s e s . 

To c o n c l u d e t h a t s uch e x p e n s e s a r e n o t r e i m b u r s a b l e f r o m 
t h e t h i r d p a r t y r e c o v e r y n e c e s s i t a t e s one o f two a l t e r n a t i v e s . 
E i t h e r c l a i m a n t must pay f o r such c o s t s f r o m h i s s h a r e o f t h e 
r e c o v e r y , t h e r e b y r e d u c i n g h i s s t a t u t o r y s h a r e o f t h e p r o c e e d s , o r 
c l a i m a n t ' s c o u n s e l must a b s o r b t h e c o s t s , t h e r e b y e f f e c t i v e l y 
r e d u c i n g h i s s t a t u t o r i l y g r a n t e d a t t o r n e y f e e . We do n o t c o n s i d e r 
e i t h e r a l t e r n a t i v e t o be i n k e e p i n g w i t h t h e s t a t u t o r y scheme 
d i s c u s s e d above. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d 
t o r e i m b u r s e m e n t f r o m t h e t h i r d p a r t y r e c o v e r y f o r p r e v i o u s l y 
u n r e i m b u r s e d c o s t s w h i c h a r e r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d 
d u r i n g t h e l i t i g a t i o n o f t h e t h i r d p a r t y a c t i o n . 

I n r e s p o n s e t o p a r t i c u l a r i t e m s r e c i t e d i n c l a i m a n t ' s 
r e i m b u r s e m e n t p e t i t i o n , t h e agency c o n t e s t s c l a i m a n t ' s r e q u e s t t o 
r e c o v e r t r a v e l e x p e n s e s and a i r f a r e i n c u r r e d by h i m s e l f ( $ 6 8 2 . 1 5 ) and 
h i s a t t o r n e y s ( $ 1 , 3 4 6 . 0 3 ) , as w e l l as h i s l o s t wages c a u s e d by h i s 
a t t e n d a n c e a t t h e t r i a l ( $ 5 0 0 ) . We c o n c l u d e t h a t each o f t h e s e 
e x penses were r e a s o n a b l y and n e c e s s a r i l y r e a l i z e d d u r i n g t h e 
l i t i g a t i o n o f c l a i m a n t ' s t h i r d p a r t y a c t i o n . Inasmuch as none o f 
t h e s e c o s t s a r e r e c o v e r a b l e f r o m t h e t h i r d p a r t y , we h o l d t h a t t h e y 
a r e r e i m b u r s a b l e f r o m t h e t h i r d p a r t y p r o c e e d s p u r s u a n t t o ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) . 

The p a y i n g agency a l s o o b j e c t s t o c l a i m a n t ' s c o u n s e l ' s $100 
"open f i l e f e e . " I n r e s p o n s e t o t h e a g e n c y ' s o b j e c t i o n s , c l a i m a n t ' s 
c o u n s e l a s s e r t s t h a t t h e c h a r g e i s i n l i e u o f v a r i o u s and s u n d r y l o n g 
d i s t a n c e c h a r g e s , p o s t a g e f e e s , and x e r o x i n g c o s t s i n c u r r e d d u r i n g 
t h e pendency o f c l a i m a n t ' s t h i r d p a r t y a c t i o n . C o n s i d e r i n g t h e 
d i s t a n c e b e t w e e n c l a i m a n t ' s c o u n s e l ' s o f f i c e and t h e s i t e o f t h e 
a c c i d e n t / t r i a l , we c o n s i d e r such a f e e r e a s o n a b l e . F u r t h e r m o r e , as 
w i t h t h e t r a v e l e x p e n s e s , such a c o s t i s n o t r e c o v e r a b l e f r o m t h e 
t h i r d p a r t y . T h e r e f o r e , because t h e f e e was r e a s o n a b l y and 
n e c e s s a r i l y i n c u r r e d d u r i n g t h e l i t i g a t i o n o f c l a i m a n t ' s t h i r d p a r t y 
a c t i o n , we c o n c l u d e t h a t t h e c o s t i s l i k e w i s e r e i m b u r s a b l e . ORS 
6 5 6 . 5 9 3 ( 1 ) ( a ) . 

F i n a l l y , t h e p a y i n g agency o b j e c t s t o c l a i m a n t ' s c o u n s e l ' s 
r e q u e s t f o r r e i m b u r s e m e n t f o r d e p o s i t i o n s ( $ 1 , 0 1 8 . 8 0 ) and " F e d e r a l 
E x p r e s s D e p o s i t i o n C o p y i n g and M i s c e l l a n e o u s C o s t s " ( $ 2 3 3 . 5 6 ) . We 
a g r e e w i t h t h e a g e n c y ' s o b j e c t i o n s . 

F o l l o w i n g t h e t r i a l and v e r d i c t , c l a i m a n t s u b m i t t e d a c o s t 
b i l l , w h i c h l i s t e d d e p o s i t i o n c o s t s t o t a l l i n g $936. Inasmuch as 
c l a i m a n t s o u g h t and r e c o v e r e d r e i m b u r s e m e n t f o r $936 i n d e p o s i t i o n 
c o s t s , we h o l d t h a t he i s n o t e n t i t l e d t o f u r t h e r r e c o v e r y f r o m t h e 
j u d g m e n t a b s e n t e x p l a n a t i o n o f t h e d i s c r e p a n c y between t h e two 
f i g u r e s . 

We f o l l o w s i m i l a r r e a s o n i n g r e g a r d i n g t h e " F e d e r a l E x p r e s s 
D e p o s i t i o n C o p y i n g and M i s c e l l a n e o u s C o s t s " r e q u e s t . C l a i m a n t ' s 
c o u n s e l s u b m i t s t h a t such c o s t s were i n c u r r e d by c l a i m a n t ' s I d a h o 
c o u n s e l p r i o r t o and d u r i n g t h e t r i a l . Y e t , as w i t h t h e p r e v i o u s l y 
d i s c u s s e d d e p o s i t i o n c o s t s , c o p y i n g and m i s c e l l a n e o u s e x p e n s e s were 
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requested from the t h i r d p a r t y and, i n f a c t , c l a i m a n t a c t u a l l y 
recovered $420 i n p r i n t i n g and copying c o s t s i n accordance w i t h h i s 
c o s t b i l l . Inasmuch as some such c o s t s were r e c o v e r a b l e i n the t h i r d 
p a r t y a c t i o n we conclude t h a t c l a i m a n t has f a i l e d t o prove h i s 
e n t i t l e m e n t t o reimbursement f o r these c o s t s because he has not 
p e r s u a s i v e l y e x p l a i n e d the d i s c r e p a n c y between the c o s t b i l l , h i s 
p r i o r r e c o v e r y , and h i s c u r r e n t r e q u e s t . 

D i s t r i b u t i o n of Proceeds 

As p r e v i o u s l y d i s c u s s e d , we have concluded t h a t c l a i m a n t ' s 
counsel i s t o r e c e i v e a 33-1/3 share of the r e c o v e r y , r a t h e r t h a t an 
e x t r a o r d i n a r y fee of 40 p e r c e n t . We note p a r e n t h e t i c a l l y t h a t we do 
not agree w i t h c l a i m a n t ' s counsel's c o n t e n t i o n t h a t the fee should be 
based upon the sum of the $30,000 v e r d i c t p l u s the $2,278.68 c o s t s 
and i n t e r e s t . To adopt counsel's approach w o u l d ' e f f e c t i v e l y a l l o w 
him t o recover o n e - t h i r d of h i s c o s t s as a t t o r n e y f e e s , then t o 
s e p a r a t e l y recover h i s f u l l c o s t s a g a i n . Such a r e s u l t would be 
unacc e p t a b l e . To the e x t e n t ORS 6 5 6 . 5 9 3 ( 1 ) and OAR 438-15-095 are 
unc l e a r on t h i s p o i n t , we i n t e r p r e t them t o p r o v i d e f o r reimbursement 
of c o s t s f i r s t , then payment of an a t t o r n e y fee based on the t h i r d 
p a r t y r e c o v e r y . 

We f u r t h e r conclude t h a t c l a i m a n t ' s counsel's c o s t s 
r e c o v e r y , i n a d d i t i o n t o c o s t s and i n t e r e s t s p r e v i o u s l y recovered 
t h r o u g h the t h i r d p a r t y judgment, i s l i m i t e d t o $1,446.03. i . e . , 
($100 + $ 1 , 3 4 6 . 0 3 ) . F i n a l l y , c l a i m a n t i s e n t i t l e d t o r e c e i v e 
$1,182.15 ($682.15 and $500) f o r h i s t r a v e l expenses and l o s t wages. 
T h e r e f o r e , the d i s t r i b u t i o n schedule s h a l l be as f o l l o w s ^ 

Claimant's counsel s h a l l d i s t r i b u t e $1,182.15 o f the 
judgment proceeds t o c l a i m a n t . Claimant's counsel i s then e n t i t l e d 
t o recover h i s p r e v i o u s l y unreimbursed c o s t s o f $1,446.03. Next, 
counsel i s e n t i t l e d t o an a t t o r n e y fee equal t o 33-1/3 p e r c e n t of the 
$30,000 t h i r d p a r t y judgment. i . e . , $10,000. T h e r e a f t e r , a f t e r 
d e d u c t i o n of these c o s t s and a t t o r n e y f e e s , c l a i m a n t ' s a t t o r n e y i s 
d i r e c t e d t o pay t o c l a i m a n t 33-1/3 p e r c e n t of the remaining balance 
of the t h i r d p a r t y r e c o v e r y . F i n a l l y , because i t appears t h a t t h e 
payi n g agency's l i e n f o r c u r r e n t uncontested compensation c o s t s 
( $ 2 1 , 8 5 1 . 0 6 ) w i l l exceed the remaining balance, c l a i m a n t ' s counsel i s 
d i r e c t e d t o pay the paying agency the balance of the t h i r d p a r t y 
r e c o v e r y . 

IT IS SO ORDERED. 

ERNEST E. McCOY, Claimant WCB 88-14820 
Marshall Yager, Defense Attorney August 11,. 1989 . 

Order o f Dismissal 
Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant has requested Board review of Referee 
McCullough's o r d e r s . We have reviewed the request t o determine 
whether we have j u r i s d i c t i o n t o c o n s i d e r the m a t t e r . Because we 
conclude t h a t we l a c k j u r i s d i c t i o n , t he request f o r review i s 
dismissed.' 

FINDINGS 

The Referee's Opinion and Order issued March 30, 1989. 
On A p r i l 24, 1989, c l a i m a n t requested r e c o n s i d e r a t i o n of the 
Referee's o r d e r , s u b m i t t i n g i n f o r m a t i o n not o t h e r w i s e i n c l u d e d i n 
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the r e c o r d . On A p r i l 25, 1989, the Referee i s s u e d an o r d e r 
suspending h i s p r i o r o r d e r pending h i s review of c l a i m a n t ' s m o t i o n 
f o r r e c o n s i d e r a t i o n . T h e r e a f t e r , c l a i m a n t s u b m i t t e d s e v e r a l 
a d d i t i o n a l documents not p r e v i o u s l y i n t r o d u c e d a t the h e a r i n g . 

On June 12, 1989, the Referee issued an Order on Request 
f o r R e c o n s i d e r a t i o n . Although some of the p o s t - h e a r i n g 
submissions were a d m i t t e d i n t o evidence, the Referee concluded 
t h a t t h e i r admission d i d not "warrant m o d i f i c a t i o n " o f h i s p r i o r 
o r d e r . Consequently, the Referee " f u l l y r e i n s t a t e d " h i s March 30, 
1989 o r d e r . 

On J u l y 14, 1989, c l a i m a n t h a n d - d e l i v e r e d a request f o r 
review t o the Board. The request i n d i c a t e d t h a t a copy had been 
p r o v i d e d t o t h e i n s u r e r ' s l e g a l c o u n s e l . 

ULTIMATE FINDINGS 

Claimant's request f o r Board review was s u b m i t t e d more 
tha n 30, days a f t e r t h e Referee's o r d e r . 

CONCLUSIONS 

A Referee's order i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
th e date on which a copy o f the order i s m a i l e d t o t h e p a r t i e s , 
one of the p a r t i e s r e q u e s t s Board review under ORS 656.295. ORS 
656.289(3). Requests f o r Board review s h a l l be m a i l e d t o t h e 
Board and c o p i e s of the request s h a l l be ma i l e d t o a l l p a r t i e s t o 
the p r o c e e d i n g b e f o r e t h e Referee. ORS 656. 295( 2) •. Compliance 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e of the request f o r 
review be ma i l e d or a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . Argonaut Insurance Co. v. King, 63 Or App 847, 852 (198 3 ) . 

Here, because t he Referee's March 30, 1989 or d e r was 
t i m e l y withdrawn f o r r e c o n s i d e r a t i o n by the Referee's A p r i l 25, 
1989 o r d e r , t h e 30-day s t a t u t o r y appeal p e r i o d began w i t h t h e 
issuance of the Referee's June 12, 1989 Order on Request f o r 
R e c o n s i d e r a t i o n . The 30th day a f t e r t h e Referee's June 12, 1989 
order was J u l y 12, 1989. However, c l a i m a n t ' s request f o r Board 
review was f i l e d J u l y 14, 1989. Under such c i r c u m s t a n c e s , we l a c k 
j u r i s d i c t i o n t o review the Referee's o r d e r , which has become f i n a l 
by o p e r a t i o n of law. See ORS 656.289(3); 656.295(2); Argonaut 
Insurance Co. v. King, supra. 

We are m i n d f u l t h a t c l a i m a n t has requested review 
w i t h o u t b e n e f i t of l e g a l r e p r e s e n t a t i o n . We f u r t h e r r e a l i z e t h a t 
an u n r e p r e s e n t e d p a r t y i s not expected t o be f a m i l i a r w i t h 
a d m i n i s t r a t i v e and p r o c e d u r a l requirements of the Workers' 
Compensation Law. Yet, we are not f r e e t o r e l a x a j u r i s d i c t i o n a l 
r e q u i r e m e n t , p a r t i c u l a r l y i n view of Argonaut Insurance Co. v. 
King, supra. See A l f r e d F. P u g l i s i , 39 Van Na t t a 310 '( 1987); 
J u l i o P. Lopez7~~3"8 van Natt a bbz (1986). 

A c c o r d i n g l y , t h e request f o r Board review i s d i s m i s s e d . 

IT IS SO ORDERED. 
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ROBERT L. MONTGOMERY, Claimant WCB 86-16320 
Robert Wollheim, Claimant's Attorney August 11, 1989 
Ridgway Foley, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

The i n s u r e r , U n i t e d Employers, requests review o f 
Referee Shebley's o r d e r which awarded c l a i m a n t 50 p e r c e n t (160 
degrees) unscheduled permanent d i s a b i l i t y f o r a low back 
c o n d i t i o n , whereas a D e t e r m i n a t i o n Order had awarded no permanent 
d i s a b i l i t y . U n i t e d Employers argues on review t h a t whatever 
permanent d i s a b i l i t y c l a i m a n t experiences p r e e x i s t e d h i s 
employment w i t h i t s i n s u r e d . Claimant responds t h a t U n i t e d 
Employers i s p r e c l u d e d from a s s e r t i n g t h i s argument by a p r i o r 
Referee's order a s s i g n i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n 
t o U n i t e d Employers. The is s u e i s e x t e n t of permanent 
d i s a b i l i t y . We modify the Referee's award. 

FINDINGS OF FACT 

Claimant i s 56 years o l d and a h i g h school g r a d u a t e . He 
worked 30 years as a gr o c e r y s t o c k e r and checker u n t i l September 
1984. He worked f o r SAIF's i n s u r e d f o r 20 y e a r s , u n t i l t h a t s t o r e 
c l o s e d i n February 1983. He s u s t a i n e d a compensable i n j u r y t o h i s 
l e f t s h o u l d e r i n 1980 and i n j u r i e s t o h i s r i g h t a n k l e , r i g h t h i p , 
l e f t l e g , and l e f t arm i n 1 9 8 1 . The c l a i m a r i s i n g out of the 1981 
i n j u r y was c l o s e d i n A p r i l 1981 w i t h no award o f permanent 
d i s a b i l i t y . He c o n t i n u e d t o work f o r SAIF's i n s u r e d f o l l o w i n g 
these i n j u r i e s , a l t h o u g h he experienced g r a d u a l l y p r o g r e s s i v e 
symptoms which l i m i t e d h i s a b i l i t y t o l i f t , bend, stoop and t w i s t . 

A p p r o x i m a t e l y nine months a f t e r l e a v i n g SAIF's i n s u r e d , 
c l a i m a n t was employed by Uni t e d Employers' insured.. At the t i m e 
o f h i s employment, he c o n t i n u e d t o experien c e p a i n which l i m i t e d 
h i s p h y s i c a l c a p a b i l i t i e s . Claimant worked f o r U n i t e d Employers' 
i n s u r e d f o r a p p r o x i m a t e l y t h r e e months u n t i l worsened symptoms 
f o r c e d him t o q u i t t h a t employment i n September 1984. He has not 
worked s i n c e t h a t t i m e . 

Both SAIF and U n i t e d Employers d e n i e d . r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t a f t e r he l e f t work i n 
September 1984. I n May 1986, a p r i o r Referee found U n i t e d 
Employers r e s p o n s i b l e " f o r c l a i m a n t ' s low back and r i g h t h i p and 
le g c o n d i t i o n * " T h i s order was a f f i r m e d by the Board on appeal* 

The c l a i m w i t h U n i t e d Employers was c l o s e d by 
D e t e r m i n a t i o n Order i n November 1986. The D e t e r m i n a t i o n o r d e r 
awarded time l o s s o n l y , w i t h no award o f permanent d i s a b i l i t y * 

Claimant experiences m u l t i p l e upper e x t r e m i t y symptoms 
which are u n r e l a t e d t o h i s compensable i n j u r y w i t h U n i t e d 
Employers. 

Claimant s u f f e r e d from permanent low back, h i p and l e g 
impairment when he commenced work f o r U n i t e d Employers' i n s u r e d * 
Claimant's low back, h i p and l e g c o n d i t i o n s permanently worsened 
as a r e s u l t of h i s employment w i t h U n i t e d Employers' i n s u r e d . The 
permanent worsening due t o h i s employment w i t h U n i t e d Employers' 
i n s u r e d r e s u l t e d i n a d d i t i o n a l impairment i n the m i l d range. 

Claimant exaggerates the s e v e r i t y o f h i s symptoms. 
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CONCLUSIONS OF LAW 

Un i t e d Employers argues t h a t c l a i m a n t has not proven 
t h a t h i s c o n d i t i o n permanently worsened d u r i n g h i s employment w i t h 
i t s i n s u r e d . Claimant contends t h a t the i n s u r e r ' s argument i s an 
at t e m p t t o r e l i t i g a t e c o m p e n s a b i l i t y of h i s c l a i m . Claimant 
reasons t h a t the p r i o r Referee found t h a t h i s work a c t i v i t i e s f o r 
U n i t e d Employers' i n s u r e d r e s u l t e d i n a worsening of h i s 
u n d e r l y i n g ' c o n d i t i o n . Consequently, c l a i m a n t a s s e r t s , U n i t e d 
Employers i s now p r e c l u d e d from c o n t e n d i n g t h a t h i s c o n d i t i o n d i d 
not worsen d u r i n g h i s employment w i t h i t s i n s u r e d . 

Claimant m i s c h a r a c t e r i z e s U n i t e d Employers' argument. 
Un i t e d Employers i s not c h a l l e n g i n g the p r i o r Referee's f i n d i n g 
t h a t c l a i m a n t ' s c o n d i t i o n worsened d u r i n g h i s employment w i t h i t s 
i n s u r e d . Rather, U n i t e d Employers argues t h a t whatever worsening 
o c c u r r e d d i d not r e s u l t i n i n c r e a s e d permanent d i s a b i l i t y . The 
issue b e f o r e the p r i o r Referee was r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
back, h i p and l e g c o n d i t i o n s . I n ord e r t o a s s i g n r e s p o n s i b i l i t y 
t o U n i t e d Employers, i t was necessary f o r the Referee t o f i n d t h a t 
c l a i m a n t ' s employment a c t i v i t i e s w i t h U n i t e d Employers' i n s u r e d 
i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening of c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n s . Hensel Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 
(1986 ) . The law does not r e q u i r e a - f i n d i n g of permanent 
worsening. Nor does a f i n d i n g of permanent worsening n e c e s s a r i l y 
r e s u l t i n e n t i t l e m e n t t o an i n c r e a s e d award of permanent 
d i s a b i l i t y . 

We f i n d , however, t h a t c l a i m a n t ' s c o n d i t i o n d i d i n f a c t 
permanently worsen as a r e s u l t of h i s work a c t i v i t i e s f o r U n i t e d 
Employers' i n s u r e d . Moreover, t h i s worsening d i d r e s u l t i n 
e n t i t l e m e n t t o an award of permanent d i s a b i l i t y . I n t h i s r e g a r d , 
i n September 1984, a f t e r s e v e r a l months work w i t h U n i t e d 
Employers' i n s u r e d , c l a i m a n t was unable t o c o n t i n u e due t o 
inc r e a s e d symptoms. These symptoms d i d not improve over the 
ensuing years p r e c e d i n g the J u l y 1987 h e a r i n g . Moreover, our 
review of the medical r e c o r d g e n e r a l l y , and Dr. Long's r e p o r t s i n 
p a r t i c u l a r , persuade us t h a t the in c r e a s e d symptoms ex p e r i e n c e d by 
c l a i m a n t are permanent i n n a t u r e . 

T u r n i n g next t o the q u e s t i o n of d i s a b i l i t y , the c r i t e r i a 
f o r r a t i n g of c l a i m a n t ' s d i s a b i l i t y i s the permanent l o s s of 
e a r n i n g c a p a c i t y "due t o " the compensable i n j u r y . ORS 
656.214(5). I n t h i s r e g a r d , we are not persuaded t h a t c l a i m a n t ' s 
permanent d i s a b i l i t y a t t r i b u t a b l e t o h i s work a c t i v i t i e s w i t h 
United Employers' i n s u r e d s u p p o r t s an award of 50 p e r c e n t 
unscheduled permanent d i s a b i l i t y . 

F i r s t , s e v e r a l examiners have noted c l a i m a n t ' s tendency 
t o exaggerate h i s symptoms. Dr. Nelson r e p o r t e d on November 15, 
1984 t h a t c l a i m a n t o v e r d r a m a t i z e s h i s r i g h t l e g p a i n . On 
February 5, 1987, Dr. Richard Rosenbaum noted f u n c t i o n a l f e a t u r e s 
t o c l a i m a n t ' s c o n d i t i o n . Drs. Frank, Long and B u t l e r c o n c u r r e d 
w i t h t h i s r e p o r t . F u r t h e r , Dr. Long r e f e r r e d c l a i m a n t t o the 
Providence R e h a b i l i t a t i o n Center f o r e v a l u a t i o n where he was found 
t o have a s t r o n g tendency t o magnify h i s symptomatic c o m p l a i n t s . 
The r e h a b i l i t a t i o n r e p o r t noted t h a t c l a i m a n t ' s p a i n b e h a v i o r s 
disappeared when he was d i s t r a c t e d . The r e p o r t a l s o noted t h a t 
c l a i m a n t ' s l i m p v a r i e d depending upon whether he was being 
observed. We conclude t h a t c l a i m a n t c o n s c i o u s l y exaggerates h i s 
symptoms. -1360-



I n a d d i t i o n , c l a i m a n t t e s t i f i e d a t l e n g t h r e g a r d i n g h i s 
upper e x t r e m i t y c o m p l a i n t s . However, c l a i m a n t ' s compensable c l a i m 
w i t h U n i t e d Employers r e l a t e s t o h i s low back, h i p and l e g s . 
Moreover, t h e r e i s no evidence t h a t c l a i m a n t ' s employment w i t h 
U n i t e d Employers' i n s u r e d a f f e c t e d c l a i m a n t ' s upper e x t r e m i t y 
c o n d i t i o n s . Because c l a i m a n t has not proven t h a t h i s upper 
e x t r e m i t y c o n d i t i o n s are "due t o " h i s employment w i t h U n i t e d 
Employers' i n s u r e d , c l a i m a n t i s e n t i t l e d t o no award of permanent 
d i s a b i l i t y f o r those c o n d i t i o n s . ORS 6 5 6 . 2 1 4 ( 5 ) ; B a r r e t t v. D & H 
D r y w a l l , 300 Or 3 2 5 , as a m p l i f i e d 300 Or 553 ( 1 9 8 5 T . 
Consequently, we do not c o n s i d e r c l a i m a n t ' s upper e x t r e m i t y 
c o m p l a i n t s i n d e t e r m i n i n g the e x t e n t of h i s compensable d i s a b i l i t y * 

S i m i l a r l y , U n i t e d Employers a s s e r t s t h a t c l a i m a n t 
s u f f e r e d from low back, h i p and l e g impairment when he commenced 
work f o r i t s i n s u r e d . This a s s e r t i o n i s s u p p o r t e d by t h e r e c o r d . 
Claimant t e s t i f i e d t o g r a d u a l l y i n c r e a s i n g symptoms commencing 
w i t h h i s i n j u r i e s i n 1980 and 1 9 8 1 . Claimant f u r t h e r t e s t i f i e d 
t h a t he was i n p a i n when he went t o work f o r U n i t e d Employers' 
i n s u r e d , and t h a t t h i s p a i n caused him t o be l e s s a b l e t o l i f t , 
bend, stoop and t w i s t . Thus, w h i l e c l a i m a n t d i d not r e c e i v e an 
award of permanent d i s a b i l i t y f o r h i s 1980 and 1981 i n j u r i e s , we 
are persuaded t h a t c l a i m a n t was s u f f e r i n g from some permanent low 
back, h i p and l e g impairment p r i o r t o commencing work w i t h U n i t e d 
Employers's i n s u r e d . 

Claimant bears the burden of p r o v i n g the e x t e n t of h i s 
permanent d i s a b i l i t y . Hutcheson v. Weyerhaeuser Co*, 288 Or 51 
( 1 9 7 9 ) . As a r e s u l t of c l a i m a n t ' s tendency t o exaggerate h i s 
symptoms, the c o m p l i c a t i n g f a c t o r of h i s noncompensable upper 
e x t r e m i t y c o n d i t i o n s , and h i s p r e e x i s t i n g impairment, we are 
unable t o f i n d t h a t c l a i m a n t s u s t a i n e d more than an a d d i t i o n a l 
m i l d permanent impairment "due t o " h i s work a c t i v i t i e s f o r U n i t e d 
Employers' i n s u r e d . 

To determine c l a i m a n t ' s permanent l o s s of e a r n i n g 
c a p a c i t y , we c o n s i d e r h i s m i l d impairment and a l l of the r e l e v a n t 
s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n former OAR 4 3 6 - 3 0 - 3 8 0 
e t seq. We apply these r u l e s as g u i d e l i n e s , not as r e s t r i c t i v e 
mechanical f o r m u l a s . See H a r w e l l v. Argonaut I n s u r a n c e , 296 Or 
5 0 5 , 510 ( 1 9 8 4 ) . Claimant's age i s a moderately n e g a t i v e f a c t o r . 
The f a c t t h a t he i s a h i g h school graduate i s e s s e n t i a l l y 
n e u t r a l . A l t h o u g h he i s now l i m i t e d t o sedentary work, as 
di s c u s s e d above, o n l y a p o r t i o n of t h a t l i m i t a t i o n i s a t t r i b u t a b l e 
t o h i s employment w i t h U n i t e d Employers i n s u r e d . We conclude t h a t 
an award of 30 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y 
adequately and a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s l o s s of 
e a r n i n g c a p a c i t y r e s u l t i n g from h i s employment w i t h U n i t e d 
Employers' i n s u r e d . 

ORDER 

The Referee's o r d e r dated August 1 9 , 1987 i s m o d i f i e d . 
I n l i e u of the unscheduled permanent p a r t i a l d i s a b i l i t y awarded by 
the Referee, c l a i m a n t i s awarded 30 p e r c e n t (96 degrees) 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s low back, h i p and 
l e g c o n d i t i o n s * Claimant's a t t o r n e y fees s h a l l be a d j u s t e d 
a c c o r d i n g l y . The Board approves a c l i e n t - p a i d f e e , payable from 
U n i t e d Employers t o i t s c o u n s e l , not t o exceed $ 3 , 9 6 0 . 
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RAYMOND E. TISDALE, Claimant Own Motion 89-0417M 
EBI Companies, Insurance C a r r i e r August 11, 1989 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o the Board c l a i m a n t ' s c l a i m 

f o r an a l l e g e d worsening of h i s A p r i l 7, 1982, i n d u s t r i a l i n j u r y . 
Claimant's a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r a p p a r e n t l y 
accepts r e s p o n s i b i l i t y f o r c l a i m a n t ' s i n - p a t i e n t p a i n c e n t e r 
t r e a t m e n t , but opposes reopening of h i s c l a i m f o r temporary 
d i s a b i l i t y b e n e f i t s on the ground t h a t c l a i m a n t has e f f e c t i v e l y 
withdrawn from the work f o r c e . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "own mot i o n " 
a u t h o r i t y t o reopen a c l a i m when we f i n d t h a t t h e r e i s a worsening 
of a compensable i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t or o u t p a t i e n t 
s u r g e r y or o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such 
cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y compensation 
commencing from the time the worker i s a c t u a l l y h o s p i t a l i z e d or 
undergoes o u t p a t i e n t s u r g e r y . 

Here, we do not reach the q u e s t i o n of whether t h e r e has 
been a worsening o f c l a i m a n t ' s i n d u s t r i a l i n j u r y r e q u i r i n g 
h o s p i t a l i z a t i o n , because we f i n d t h a t c l a i m a n t has r e t i r e d from t h e 
work f o r c e and, hence, i s no longer a "worker" w i t h i n the meaning of 
the Workers' Compensation Law. The re c o r d i n d i c a t e s t h a t c l a i m a n t 
has not worked s i n c e October, 1983, and i s c o l l e c t i n g r e t i r e m e n t 
b e n e f i t s . D u r i n g h i s e v a l u a t i o n a t the Oregon Pain Center i n March, 
1989, c l a i m a n t " e n t e r t a i n [ e d ] the idea t h a t r e t u r n t o work might be 
p o s s i b l e . " However, d e s p i t e medical evidence t h a t he i s capable of 
r e t u r n i n g t o l i g h t or sedentary work, c l a i m a n t has not y e t 
demonstrated a w i l l i n g n e s s t o do so, T h e r e f o r e , we f i n d t h a t 
c l a i m a n t has e f f e c t i v e l y withdrawn from the 'work f o r c e . 
A c c o r d i n g l y , he i s not e n t i t l e d t o temporary d i s a b i l i t y b e n f i t s . 
See C u t r i g h t v. Weyerhaeuser Co., 299 Or 290, 302 ( 1 9 8 5 ) ; Karr v. 
SAIF, 79 Or App 250, rev den 301 Or 765 ( 1 9 8 6 ) , Claimant's r e q u e s t 
f o r own motion r e l i e f i s denied. 

IT IS SO ORDERED. 

ELLEN L. CRAWFORD, Claimant WCB 88-11895 
Michael B. Dye, Claimant's Attorney August 14, 1989 
Rick Dawson (SAIF), Defense Attorney Order Denying Reconsideration 

The SAIF C o r p o r a t i o n has requested t h a t we abate and 
rec o n s i d e r our J u l y 13, 1989 Order on Review t h a t upheld i t s 
d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l disease c l a i m f o r a 
s t r e s s - r e l a t e d mental d i s o r d e r . SAIF contends i n t h i s r e g a r d t h a t 
Board Member C r i d e r should recuse h e r s e l f from f u r t h e r 
c o n s i d e r a t i o n of t h i s m a t t e r . 

Former Chairman Johnson, along w i t h Member C r i d e r , 
signed the Board's m a j o r i t y o p i n i o n i n the J u l y 13, 1989 Order on 
Review. Board Member F e r r i s concurred i n the m a j o r i t y ' s r e s u l t 
but not w i t h the m a j o r i t y ' s r e a s o n i n g . Inasmuch as Mr. Johnson i s 
no longer on the Board, the Board c o n s i s t s of two members. The 
remaining members cannot reach agreement c o n c e r n i n g the Motion f o r 
Abatement and R e c o n s i d e r a t i o n . 

A c c o r d i n g l y , SAIF's Motion f o r Abatement and 
R e c o n s i d e r a t i o n i s denied by an evenly d i v i d e d Board. The 
p a r t i e s ' r i g h t s of appeal s h a l l c o n t i n u e t o run from the date of 
our J u l y 13, 1989 o r d e r . -1362-



Board Member C r i d e r , s p e c i a l l y c o n c u r r i n g : 

I w r i t e i n response t o the i n s u r e r ' s request t h a t I 
recuse myself from f u r t h e r c o n s i d e r a t i o n of t h i s m a t t e r . 

I n o t e , as a p r e l i m i n a r y m a t t e r , t h a t w h i l e t he 
i n s u r e r ' s motion i s s t y l e d a "Motion f o r Abatement, Request f o r 
Recusal and R e c o n s i d e r a t i o n , " t he t e x t of the motion seeks 
abatement and r e c u s a l o n l y ; The motion does not s t a t e any reason 
f o r seeking r e c o n s i d e r a t i o n of the Board's o r d e r * O r d i n a r i l y , 
under these c i r c u m s t a n c e s , the motion t o abate and r e c o n s i d e r 
would be denied. OAR 438-11-035(2). 

I cannot agree w i t h the i n s u r e r ' s a f t e r - t h e - f a c t 
c o n t e n t i o n t h a t r e c u s a l i s r e q u i r e d i n t h i s case. I n t h i s r e g a r d , 
the i n s u r e r does not argue t h a t I possess e i t h e r an improper 
p e r s o n a l or p e c u n i a r y b i a s i n t h i s m a t t e r * See Boughan v> Board 
of E n g i n e e r i n g Examiners, 46 Or App 287 ( 1980) * Nor does t h e 
i n s u r e r contend t h a t I have had improper p e r s o n a l c o n t a c t s w i t h 
the p a r t i e s t o t h i s m a t t e r * .Id* a t 293-. F u r t h e r , t h e i n s u r e r 
does not suggest any p e r s o n a l knowledge on my p a r t as t o t h e 
p a r t i c u l a r f a c t u a l c o n t e x t of t h i s d i s p u t e . Id. A l l of t h e above 
might , under a p p r o p r i a t e c i r c u m s t a n c e s , w a r r a n t r e c u s a l i n a g i v e n 
case. 

Rather, t he i n s u r e r notes t h a t , p r i o r t o my appointment 
t o t h e Board, I served as A d m i n i s t r a t o r t o the Senate.Committ.ee on 
Labor d u r i n g t he 1987 sess i o n of the L e g i s l a t i v e Assembly* The 
i n s u r e r f u r t h e r notes t h a t my employment d u t i e s w i t h the Senate 
Committee on Labor occasioned statements of o p i n i o n on my p a r t 
r e g a r d i n g the new o c c u p a t i o n a l disease law, the i n t e r p r e t a t i o n o f 
which i s a t i s s u e i n t h i s case. The i n s u r e r contends t h a t t h i s 
p a r t i c i p a t i o n i n d e l i b e r a t i o n s on the o c c u p a t i o n a l disease law 
i t s e l f r e q u i r e s t h a t I not p a r t i c i p a t e i n the Board's 
c o n s i d e r a t i o n of t h i s case. 

I d i s a g r e e w i t h the i n s u r e r ' s c o n c l u s i o n . C o n t r a r y t o 
i t s a s s e r t i o n , t h e r e i s n o t h i n g untoward about my p a r t i c i p a t i o n i n 
t h i s case. I t i s not uncommon i n the c o u r t s of t h i s s t a t e f o r 
j u d i c i a l o f f i c e r s t o p a r t i c i p a t e i n cases i n v o l v i n g t h e 
i n t e r p r e t a t i o n of laws c o n c e r n i n g which they have pr e s e n t e d 
t e s t i m o n y d u r i n g l e g i s l a t i v e d e l i b e r a t i o n s . See e.g., S t a t e v. 
McClure, 298 Or 336, 347 n. 7 (1984) ( J u s t i c e Jones, w r i t i n g f o r 
the C o u r t , c i t e s t o h i s p r i o r t e s t i m o n y as a member of the Oregon 
Evidence R e v i s i o n Commission b e f o r e the Senate J u s t i c e Committee 
i n support of the Court's i n t e r p r e t a t i o n of OEC 609); S t a t e v. 
Caruso, 289 Or 315 (1980) ( J u s t i c e Tanzer, w r i t i n g f o r t he C o u r t , 
c i t e s t o h i s p r i o r l e g i s l a t i v e t e s t i m o n y as S o l i c i t o r General i n 
sup p o r t of the Court's i n t e r p r e t a t i o n of ORS 1 3 8 . 0 6 0 ( 1 ) ) . 

Moreover, f o r p r a c t i c a l reasons of a d m i n i s t r a t i v e 
d e c i s i o n - m a k i n g , the st a n d a r d f o r r e c u s a l a p p l i e d t o 
q u a s i - j u d i c i a l agency employees i s l e s s s t r i n g e n t than t h a t 
imposed upon judges. As expressed by the c o u r t i n Eastgate 
Theatre v. Bd. of County Comm'rs, 37 Or App 745, 751 ( 1 9 7 8 ) : 

"The most obvious d i f f e r e n c e between 
j u d i c i a l and most q u a s i - j u d i c i a l 
p roceedings i s t h a t the consequences of 
d i s q u a l i f i c a t i o n are g r e a t e r i n the 
l a t t e r . I n j u d i c i a l proceedings as i n 
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f o o t b a l l , when a judge steps o u t , he can be 
re p l a c e d from t he bench and the 
a d j u d i c a t i o n can be made; b e f o r e a [ n 
a d m i n i s t r a t i v e a g e n c y ] , as i n rugby, 
however, t h e r e can be no s u b s t i t u t i o n and 
the a d m i n i s t r a t i v e a d j u d i c a t i o n may go 
unmade * " 

I n t h i s i n t e r e s t of a l l o w i n g a d m i n i s t r a t i v e agencies t o f u n c t i o n , 
t he Eastgate c o u r t concluded t h a t members of a q u a s i - j u d i c i a l 
t r i b u n a l should not d i s q u a l i f y themselves from m a t t e r s b e f o r e them 
due t o " o f f i c i a l i n volvement i n r e l a t e d governmental o r g a n i z a t i o n s 
and a c t i v i t i e s . " I_d *, 37 Or App a t 754. A c c o r d i n g l y , i f p u r e l y 
j u d i c i a l o f f i c i a l s are not p r o h i b i t e d from p a r t i c i p a t i n g i n cases 
i n v o l v i n g i n t e r p r e t a t i o n of laws c o n c e r n i n g which they have 
pr e s e n t e d l e g i s l a t i v e t e s t i m o n y , then the p a r t i c i p a t i o n o f 
q u a s i - j u d i c i a l agency employees under s i m i l a r c i r c u m s t a n c e s i s 
c l e a r l y p r o p e r . 

For these reasons I would conclude t h a t t h e i n s u r e r ' s 
r e c u s a l request i s w i t h o u t m e r i t . 

KATHERINE A. RELPH, Claimant WCB 84-03505 
Coons & Cole, Claimant's Attorneys August 14, 1989 
Roberts, et a l . , Defense Attorneys Order on Reconsideration 

The i n s u r e r has requested r e c o n s i d e r a t i o n of those 
p o r t i o n s of our June 30, 1989, Order on Review, which: (1) 
a f f i r m e d t he Referee's award of a d d i t i o n a l temporary d i s a b i l i t y 
compensation; and (2) assessed separate p e n a l t i e s and a t t o r n e y 
fees f o r two a l l e g e d l y unreasonably l a t e d e n i a l s . On J u l y 18, 
1989, t he Board abated i t s o r d e r and a l l o w e d c l a i m a n t t o respond 
t o t h e p e n a l t y and a t t o r n e y f ee m a t t e r . 

I n our June, 1989, o r d e r , we found t h a t t h e i n s u r e r had 
unreasonably delayed i s s u i n g two d e n i a l s : a c o m p e n s a b i l i t y d e n i a l 
and an a g g r a v t i o n d e n i a l . Consequently, we assessed a 25 p e r c e n t 
p e n a l t y and an a t t o r n e y fee f o r each unreasonable delay* The 
"amounts then due," however, o v e r l a p p e d . The compensation due a t 
the time o f the c o m p e n s a b i l i t y d e n i a l , covered t h e p e r i o d from 
January 3, 1985, t h r o u g h A p r i l 26, 1985. O v e r l a p p i n g w i t h t h a t 
"amounts then due," was the compensation due a t the time o f the 
l a t e r a g g r a v a t i o n d e n i a l , which covered the p e r i o d from January 3, 
1985, t h r o u g h March 7, 1986. 

A p e n a l t y and an a s s o c i a t e d a t t o r n e y f e e , see ORS 
656.382(1), may be assessed "up t o 25 p e r c e n t of the amounts th e n 
due * * **" ORS 656.262(10). Here, the t o t a l amount of 
compensation due covers a p e r i o d from January 3, 1985, t h r o u g h 
March 7, 1986. Because the i n s u r e r unreasonably delayed i s s u i n g 
i t s a g g r a v a t i o n d e n i a l , we assessed a 25 p e r c e n t p e n a l t y , and 
a s s o c i a t e d a t t o r n e y f e e , of the amounts then due f o r t h a t t o t a l 
p e r i o d * Consequently, t h e r e were no remaining "amounts then due" 
i n which t o assess an a d d i t i o n a l p e n a l t y and a t t o r n e y f e e * See 
D. Maintenance Company v. Mischke, 84 Or App 218 ( 1 9 8 7 ) ; Sandra 
Brancham, 39 Van Nat t a 1267, 1275 (19 8 8 ) . 

We, t h e r e f o r e , e r r e d i n assessing an a d d i t i o n a l p e n a l t y 
f o r t h e p e r i o d from January 3, 1985, th r o u g h A p r i l 26, 1985* I n 
sum, on r e c o n s i d e r a t i o n , we do not assess a p e n a l t y f o r t h e 
i n s u r e r ' s unreasonably l a t e c o m p e n s a b i l i t y d e n i a l . Except as 
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m o d i f i e d h e r e i n , the Board adheres t o and r e p u b l i s h e s i t s June 30, 
1989 o r d e r , e f f e c t i v e t h i s d a t e . 

IT IS SO ORDERED* 

MONTE L. WILBUR, Claimant WCB 87-07746 
Scott Supperstein, Claimant's Attorney August 14, 1989 
Paul Roess, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant requests review of those p o r t i o n s of Referee 
Podnar's or d e r t h a t : (1) r e j e c t e d h i s c o n t e n t i o n t h a t h i s c l a i m 
had been p r e m a t u r e l y c l o s e d ; and (2) a f f i r m e d the D e t e r m i n a t i o n 
Order which awarded no permanent p a r t i a l d i s a b i l i t y f o r h i s low 
back. We a f f i r m . 

ISSUES 

1. Whether c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . 

2. E x t e n t of d i s a b i l i t y f o r c l a i m a n t ' s low back. 

FINDINGS OF FACT 

Claimant i n j u r e d h i s low back on August 14, 1986 i n the 
course of h i s employment as a t r u c k d r i v e r when he pushed on a 
l a r g e r o l l of paper m a t e r i a l t o move i t o f f o f a t r u c k . He sought 
t r e a t m e n t from Dr. G a b r i e l s o n , a c h i r o p r a c t o r , i n September 1986. 
G a b r i e l s o n diagnosed a lumbar s t r a i n and c e r v i c a l and t h o r a c i c 
s u b l u x a t i o n s and began a course of f r e q u e n t c h i r o p r a c t i c 
m a n i p u l a t i o n s . He a l s o p r e s c r i b e d a home e x e r c i s e program* The 
i n s u r e r denied c l a i m a n t ' s c l a i m i n t o t o i n November 1986 and 
iss u e d a second d e n i a l r e l a t i n g s p e c i f i c a l l y t o c l a i m a n t ' s 
c e r v i c a l and t h o r a c i c c o n d i t i o n s i n January 1987. A f t e r a h e a r i n g 
on the i n s u r e r ' s d e n i a l s i n March 1987, the i n s u r e r was ordered t o 
accept c l a i m a n t ' s low back c o n d i t i o n . The d e n i a l of the c e r v i c a l 
and t h o r a c i c c o n d i t i o n s , however, was upheld. 

I n November 1986, G a b r i e l s o n i n d i c a t e d t h a t c l a i m a n t ' s 
c o n d i t i o n was im p r o v i n g s l o w l y and t h a t he a n t i c i p a t e d another s i x 
months of t r e a t m e n t b e f o r e c l a i m a n t reached a m e d i c a l l y s t a t i o n a r y 
s t a t u s . 

Claimant was examined by Dr. Bussanich, a c h i r o p r a c t o r , 
i n l a t e December 1986. At t h a t t i m e , c l a i m a n t complained of 
i n t e r m i t t e n t minimal low back d i s c o m f o r t . Bussanich's e x a m i n a t i o n 
r e v e a l e d a s h o r t r i g h t l e g , m i l d low back d i s c o m f o r t w i t h 
thoracolumbar e x t e n s i o n and r i g h t s t r a i g h t l e g r a i s i n g and some 
tenderness w i t h p a l p a t i o n a t L4 and L5-S1. His review o f x-rays 
taken by Dr. G a b r i e l s o n i n September 1986 re v e a l e d a s c o l i o s i s i n 
the lumbar area which Bussanich a t t r i b u t e d t o the s h o r t r i g h t 
l e g . He a l s o commented t h a t the x-rays showed a " l o s s of normal 
d i s c wedging" a t L5-S1. He opined t h a t c l a i m a n t was "approaching 
a m e d i c a l l y s t a t i o n a r y s t a t u s . " 

The day a f t e r Dr. Bussanich's e x a m i n a t i o n , c l a i m a n t was 
examined by Dr. Horniman, a g e n e r a l p r a c t i t i o n e r . Claimant 
complained of s l i g h t d i s c o m f o r t i n h i s low back which he r e l a t e d 
t o the e x a m i n a t i o n the p r e v i o u s day. Dr. Horniman performed a 
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p h y s i c a l e x a m i n a t i o n and reviewed the x-rays taken by 
Dr. G a b r i e l s o n . Dr. Horniman found no o b j e c t i v e a b n o r m a l i t i e s and 
opined t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h o u t permanent 
impai rment. 

On January 29, 1987, Dr. G a b r i e l s o n r e l e a s e d c l a i m a n t 
f o r m o d i f i e d work, e f f e c t i v e December 8, 1986. No m o d i f i e d work 
was a v a i l a b l e w i t h the employer and c l a i m a n t remained o f f work. 
On March 26, 1987, G a b r i e l s o n r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n 
had improved c o n s i d e r a b l y d u r i n g t he p r e v i o u s two months and t h a t 
i t appeared t o be s t a b i l i z i n g . He a n t i c i p a t e d d e c l a r i n g c l a i m a n t 
m e d i c a l l y s t a t i o n a r y i n another two or t h r e e months. 

By l e t t e r of the same date as Dr. G a b r i e l s o n ' s r e p o r t , 
the i n s u r e r i n f o r m e d G a b r i e l s o n t h a t i n view o f t h e Referee's 
order u p h o l d i n g i t s d e n i a l of c l a i m a n t ' s c e r v i c a l and t h o r a c i c 
c o n d i t i o n s , i t would not pay f o r t r e a t m e n t t o those areas. 
G a b r i e l s o n r e p l i e d t h a t he c o n t i n u e d t o b e l i e v e t h a t c l a i m a n t ' s 
c e r v i c a l and t h o r a c i c c o n d i t i o n s were r e l a t e d t o t h e August 1986 
i n d u s t r i a l a c c i d e n t and, i n any event, t h a t he charged a f l a t f e e 
f o r h i s t r e a t m e n t s r e g a r d l e s s of whether he a d j u s t e d one area o f 
the back or m u l t i p l e areas. He then t h r e a t e n e d , "Maybe a 
telephone c a l l and a l e t t e r t o the Insurance Commissioner w i l l 
help you see c l e a r t o pay your b i l l s . " 

I n A p r i l 1987, c l a i m a n t was examined by a panel of t h e 
Orthopaedic C o n s u l t a n t s . Claimant complained of i n t e r m i t t e n t low 
back d i s c o m f o r t . The panel performed a p h y s i c a l e x a m i n a t i o n , 
ordered new x-rays and reviewed past x - r a y s . These procedures 
r e v e a l e d no o b j e c t i v e s i g n s of i n j u r y and t h e pane l opined t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y w i t h o u t permanent impairment. 

I n May 1987, Dr, G a b r i e l s o n r e p o r t e d t h a t c l a i m a n t 
experienced c o n s t a n t p a i n i n h i s upper back and opined t h a t he was 
not m e d i c a l l y s t a t i o n a r y . At one p o i n t i n the r e p o r t , G a b r i e l s o n 
e r r o n e o u s l y s t a t e d , " I t has been s u b s t a n t i a t e d t h a t [ t h e low back] 
i n j u r y has caused a worsening of h i s upper back c o n d i t i o n . " 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on 
May 26, 1987. The order noted the c o n f l i c t i n the medical 
evidence r e g a r d i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s , but 
found t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as of A p r i l 9, 1987, 
the date of the Orthopaedic C o n s u l t a n t s e x a m i n a t i o n , The or d e r 
g r a n t e d no award f o r permanent d i s a b i l i t y . Claimant requested a 
h e a r i n g . 

I n J u l y 1987, c l a i m a n t was examined by Dr, W h i t t o n , a 
c h i r o p r a c t o r , on r e f e r r a l from Dr. G a b r i e l s o n . Claimant 
complained of low back d i s c o m f o r t w i t h p h y s i c a l e x e r t i o n . 
W h i t t o n ' s e x a m i n a t i o n r e v e a l e d a s h o r t r i g h t l e g and m i l d 
d i s c o m f o r t w i t h f l e x i o n and e x t e n s i o n of the low back and w i t h 
b i l a t e r a l s t r a i g h t l e g r a i s i n g . W h i t t o n a l s o ordered new x - r a y s , 
which he i n t e r p r e t e d t o show a s s y m e t r i c a l f a c e t s and f a c e t 
s c l e r o s i n g a t L4-5 and L5-S1, an "i n c r e a s e d s a c r a l base a n g l e " and 
a p o s s i b l e compression f r a c t u r e o f L5. Given t h i s i n f o r m a t i o n , 
W h i t t o n concluded t h a t c l a i m a n t ' s c o m p l a i n t s were due t o " i n t e r n a l 
derangements of the i n t e r v e r t e b r a l d i s c s by osseous s t r u c t u r a l 
d i s r e l a t i o n s h i p s , causing i r r i t a t i o n of the annular f i b e r s and the 
p o s t e r i o r common l i g a m e n t s . " Based upon c l a i m a n t ' s 
r e p r e s e n t a t i o n s r e g a r d i n g c o n t i n u e d improvement w i t h 
Dr. G a b r i e l s o n ' s t r e a t m e n t , W h i t t o n opined t h a t c l a i m a n t ' s 
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c o n d i t i o n was " s t i l l acute a t t h i s t i m e " and t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . He recommended c o n t i n u e d c h i r o p r a c t i c 
t r e a t m e n t , home e x e r c i s e s and perhaps a "work ha r d e n i n g " program. 

I n a f o l l o w - u p r e p o r t e l i c i t e d by the i n s u r e r , W h i t t o n 
opined t h a t the f a c e t s c l e r o s i n g t h a t he had i d e n t i f i e d on x-ray 
was the p r i m a r y cause of c l a i m a n t ' s ongoing c o m p l a i n t s . He 
i n d i c a t e d t h a t f a c e t s c l e r o s i n g " u s u a l l y takes years t o occ u r , " 
but t h a t c l a i m a n t ' s August 1986 i n d u s t r i a l i n j u r y may have 
a c c e l e r a t e d the process. 

I n November 1987, the i n s u r e r e l i c i t e d a f i n a l r e p o r t 
from Dr. G a b r i e l s o n * G a b r i e l s o n ' s r e p o r t r e c i t e s most of 
Dr. W h i t t o n ' s c o n c l u s i o n s , i n c l u d i n g the c o n c l u s i o n t h a t c l a i m a n t 
was not m e d i c a l l y s t a t i o n a r y . The r e p o r t a l s o c o n t a i n s a number 
of v i t r i o l i c comments and t h r e a t s . G a b r i e l s o n c o n t i n u e d t o i n s i s t 
t h a t c l a i m a n t ' s c e r v i c a l and t h o r a c i c c o m p l a i n t s were compensable 
and commented, " B e l a b o r i n g t h i s p o i n t , which we have no problem i n 
s u b s t a n c i a t i n g [ s i c ] , serves no purpose and i s r e d i c u l o u s [ s i c ] , 
when c o n s i d e r i n g t h a t I'm doing you a f a v o r and not c h a r g i n g f o r 
a d j u s t i n g t h i s area. So l e t ' s drop i t w h i l e I'm s t i l l f e e l i n g 
generous." 

The h e a r i n g was hel d i n February 1988. At t h a t t i m e , 
c l a i m a n t had been work i n g as a t r u c k d r i v i n g i n s t r u c t o r f o r about 
s i x weeks. He had not experienced s i g n i f i c a n t low back c o m p l a i n t s 
f o r s e v e r a l months. 

FINDINGS OF ULTIMATE FACT 

1. At the time of the May 1985 D e t e r m i n a t i o n Order, no 
m a t e r i a l improvement i n c l a i m a n t ' s compensable low back c o n d i t i o n 
was reasonably a n t i c i p a t e d from medical t r e a t m e n t or the passage 
of t i m e . 

2. Claimant s u s t a i n e d no permanent low back impairment 
as a r e s u l t of h i s August 1986 i n d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW 

Premature Closure 

ORS 656.268(1) p r o v i d e s i n p e r t i n e n t p a r t : "Claims 
s h a l l not be c l o s e d nor temporary d i s a b i l i t y compensation 
t e r m i n a t e d i f t h e worker's c o n d i t i o n has not become m e d i c a l l y 
s t a t i o n a r y . " ORS 656.005(17) p r o v i d e s : " ' M e d i c a l l y s t a t i o n a r y ' 
means t h a t no f u r t h e r m a t e r i a l improvement would reasonably be 
expected from medical t r e a t m e n t , or the passage of t i m e . " 
Claimant contends t h a t f u r t h e r m a t e r i a l improvement i n h i s low 
back c o n d i t i o n was reasonably a n t i c i p a t e d when the May 1987 
D e t e r m i n a t i o n Order issued and thus t h a t he was not m e d i c a l l y 
s t a t i o n a r y a t t h a t t i m e . We d i s a g r e e . 

There are f i v e o p i n i o n s r e g a r d i n g c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y s t a t u s . Dr. Bussanich opined t h a t c l a i m a n t was n e a r i n g 
m e d i c a l l y s t a t i o n a r y s t a t u s i n December 1986* Dr. Horniman 
thought t h a t c l a i m a n t had achieved m e d i c a l l y s t a t i o n a r y s t a t u s a t 
t h a t t i m e . The Orthopaedic C o n s u l t a n t s opined t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y i n A p r i l 1987* These o p i n i o n s were based 
upon thorough p h y s i c a l examinations and a review of x-ray evidence 
and are adequately e x p l a i n e d . 
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Dr. G a b r i e l s o n h i m s e l f o p i n e d t h a t c l a i m a n t was n e a r i n g 
m e d i c a l l y s t a t i o n a r y s t a t u s i n March 1987. H i s l a t e r o p i n i o n s t o 
t h e c o n t r a r y a r e p o o r l y e x p l a i n e d and appear t o be based upon h i s 
asse s s m e n t o f c l a i m a n t ' s noncompensable c e r v i c a l and t h o r a c i c 
c o n d i t i o n s as w e l l as t h e compensable l o w back c o n d i t i o n . I n any 
e v e n t , t h e a t t i t u d e e x h i b i t e d by Dr. G a b r i e l s o n i n h i s r e p o r t s 
c a u s e s us t o q u e s t i o n h i s o b j e c t i v i t y . 

As f o r t h e o p i n i o n o f Dr. W h i t t o n , h i s p h y s i c a l and 
x - r a y e x a m i n a t i o n s r e v e a l e d l i t t l e t o s u p p o r t h i s c o n c l u s i o n t h a t 
c l a i m a n t ' s c o n d i t i o n c o n t i n u e d i n an a c u t e s t a t e . H i s t r e a t m e n t 
r e c o m m e n d a t i o n s do n o t i n d i c a t e t h a t he r e a s o n a b l y e x p e c t e d 
f u r t h e r m a t e r i a l i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n . I n v i e w o f 
t h e s e f a c t o r s and t h e m u l t i p l e c o n t r a r y o p i n i o n s , we do n o t f i n d 
h i s o p i n i o n p e r s u a s i v e . 

I n a c c o r d a n c e w i t h t h e above d i s c u s s i o n , we c o n c l u d e 
t h a t t h e e v i d e n c e p r e p o n d e r a t e s i n f a v o r o f t h e c o n c l u s i o n t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y by A p r i l 1987 a t t h e l a t e s t and 
t h u s t h a t h i s c l a i m was n o t p r e m a t u r e l y c l o s e d i n May 1987. 

E x t e n t o f D i s a b i l i t y f o r C l a i m a n t ' s Low Back 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s t h e per m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . I n d e t e r m i n i n g l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f 
permanent i m p a i r m e n t r e s u l t i n g f r o m t h e compensable' i n j u r y and a l l 
o f t h e r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r 
OAR 436-30-380 e t seq. 

I n t h e p r e s e n t c a s e , t h e e v i d e n c e does n o t s u p p o r t t h e 
c o n c l u s i o n t h a t c l a i m a n t has s u s t a i n e d any permanent i m p a i r m e n t as 
a r e s u l t o f t h e i n d u s t r i a l i n j u r y . The o n l y m e d i c a l p r o f e s s i o n a l s 
who r a t e d t h e e x t e n t o f c l a i m a n t ' s p e r m a n e n t i m p a i r m e n t r a t e d i t 
a t z e r o . C l a i m a n t t e s t i f i e d o n l y t o some m i n i m a l l ow back 
s t i f f n e s s . On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t has n o t 
p r o v e n e n t i t l e m e n t t o an award o f permanent p a r t i a l d i s a b i l i t y and 
a f f i r m t h e D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 29, 1988 i s 
a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s 
c o u n s e l , n o t t o exceed $374, i s a p p r o v e d . 

JACKIE F. BARKLEY, Claimant WCB 86-17096 
Malagon & Moore, Claimant's Attorneys August 15, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Bo a r d Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
Seymour's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l syndrome;. 
On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y ; . We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g f o r t h e e m p l o y e r i n F e b r u a r y 
1984. P r i o r t o t h a t t i m e , c l a i m a n t had wo r k e d as a w a i t r e s s , 
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m o t e l m a i d , b a r t e n d e r , and s e c u r i t y g u a r d . C l a i m a n t was i n i t i a l l y 
a s s i g n e d t o t h e l a b o r p o o l and d i d p r i m a r i l y c l e a n up work as w e l l 
as a l t e r n a t i n g on t h e g r e e n c h a i n . W h i l e on t h e g r e e n c h a i n 
c l a i m a n t began e x p e r i e n c i n g hand and arm p a i n . 

I n May 1984, c l a i m a n t was a s s i g n e d t o p e r f o r m as a 
pa c k a g e saw o p e r a t o r * She was r e q u i r e d t o h a n d l e a t l e a s t 1,000 
p i e c e s o f lumber w h i c h had t o be c o n t i n u a l l y f l i p p e d and c h a l k e d * 
W h i l e p e r f o r m i n g t h i s d u t y , c l a i m a n t e x p e r i e n c e d p a i n , s w e l l i n g 
t i n g l i n g and numbness i n her hands, arms and s h o u l d e r s * She 
s o u g h t t r e a t m e n t f r o m Dr. Woodworth, who d i a g n o s e d b i l a t e r a l 
c a r p a l t u n n e l syndrome* I n May 1984, c l a i m a n t f i l e d a c l a i m f o r 
b i l a t e r a l c a r p a l t u n n e l syndrome. 

Dr. Woodworth p r e s c r i b e d w r i s t s p l i n t s and c l a i m a n t 
c o n t i n u e d w o r k i n g . A p p r o x i m a t e l y 18 months l a t e r , c l a i m a n t 
assumed t h e p o s i t i o n o f h o i s t o p e r a t o r / l o a d o u t i n t h e l a m i n a t e d 
beam p l a n t . T h i s p o s i t i o n r e q u i r e d her t o wrap 100 i n d i v i d u a l 
beams i n p l a s t i c each n i g h t * C l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
p a i n , s w e l l i n g , t i n g i n g and numbness i n her hands and arms* 

I n June 1986, c l a i m a n t u n d e r w e n t n e r v e c o n d u c t i o n 
s t u d i e s , p e r f o r m e d by Dr. H a r r i s , n e u r o l o g i s t * These s t u d i e s were 
a b n o r m a l f o r t h e r i g h t and l e f t median n e r v e s * I n O c t o b e r 1986, 
c l a i m a n t was examined by Dr. N a t h a n , hand s p e c i a l i s t s He 
d i a g n o s e d b i l a t e r a l c a r p a l t u n n e l d i s e a s e and r e p o r t e d t h a t t h i s 
c o n f i r m e d t h e c l i n i c a l d i a g n o s i s o f b i l a t e r a l c a r p a l t u n n e l 
syndrome. He f e l t t h a t i t w o u l d p r o b a b l y be n e c e s s a r y f o r 
c l a i m a n t . t o u n d e r g o b i l a t e r a l c a r p a l t u n n e l r e l e a s e s * I n November 
1986, t h e e m p l o y e r d e n i e d c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l 
s y n d r o m e / d i s e a s e . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t had n o t e x p e r i e n c e d c a r p a l t u n n e l symptoms i n 
her w r i s t s and hands p r i o r t o her work w i t h t h e e m p l o y e r . 

C l a i m a n t ' s work e x p o s u r e was t h e m a j o r c o n t r i b u t i n g 
cause o f her b i l a t e r a l c a r p a l t u n n e l syndrome. 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
were t h e m a j o r c o n t r i b u t i n g cause o f her b i l a t e r a l c a r p a l t u n n e l 
s yndrome. We a g r e e . 

I n o r d e r t o p r e v a i l on an o c c u p a t i o n a l d i s e a s e c l a i m , 
c l a i m a n t must show t h a t t h e work a c t i v i t y e i t h e r c a u s e d t h e 
c o n d i t i o n , o r i n t h e case o f a p r e e x i s t i n g c o n d i t i o n , t h a t t h e 
work a c t i v i t i e s c a u s e d a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . 
Former ORS 6 5 6 * 8 0 2 ( l ) ( a ) ; Wheeler v. B o i s e Cascade, 298 Or 4 52 
( 1 9 8 5 ) ; W e l l e r v. U n i o n C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . I n a d d i t i o n , a 
c l a i m a n t must p r o v e t h a t t h e work a c t i v i t i e s were t h e m a j o r 
c o n t r i b u t i n g cause o f t h e c o n d i t i o n , o r i t s w o r s e n i n g * R o s e b u r g 
Lumber Co* v. K i l l m e r , 72 Or App 626 ( 1 9 8 5 ) * 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr* Woodworth, n o t e d t h a t 
c l a i m a n t had e x p e r i e n c e d no p r i o r c a r p a l t u n n e l syndrome s i g n s o r 
symptoms and o p i n e d t h a t her work was t h e m a j o r c o n t r i b u t i n g c a use 
i n t h e d e v e l o p m e n t o f her c a r p a l t u n n e l syndrome* Dr. H a r r i s , who 
p e r f o r m e d t h e o r i g i n a l n e r v e c o n d u c t i o n s t u d i e s , a l s o n o t e d no 
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p r e v i o u s symptoms and f e l t i t m e d i c a l l y p r o b a b l e t h a t c l a i m a n t ' s 
work a c t i v i t i e s were the major c o n t r i b u t i n g cause of her c a r p a l 
t u n n e l syndrome* Dr. T e a l , handsurgeon, opined t h a t c l a i m a n t ' s 
work a c t i v i t i e s would cause and aggravate c a r p a l t u n n e l syndrome 
symptoms. 

Conversely, Dr. Nathan opined t h a t c l a i m a n t had 
p r e e x i s t i n g c a r p a l t u n n e l disease and t h a t c l a i m a n t ' s work 
a c t i v i t i e s merely made the disease symptomatic, but d i d not worsen 
the c a r p a l t u n n e l disease* He r e f e r s t o t h i s symptom complex as 
c a r p a l t u n n e l syndrome. 

Aside from Dr. Nathan's bare a s s e r t i o n , t h e r e i s no 
evidence i n the r e c o r d t h a t suggests c l a i m a n t had a p r e e x i s t i n g 
c o n d i t i o n i n her hands or w r i s t s * We are not persuaded by 
Dr* Nathan's c o n c l u s o r y a s s e r t i o n t h a t c l a i m a n t had a p r e e x i s t i n g 
c o n d i t i o n as he had never observed c l a i m a n t p r i o r t o the onset of 
her symptoms i n May 1984* This c o n c l u s i o n i s f u r t h e r supported by 
the f a c t t h a t p r i o r t o May 1984, c l a i m a n t had not exp e r i e n c e d any 
symptoms r e l a t i v e t o her hands or w r i s t s . A c c o r d i n g l y , we f i n d 
t h a t c l a i m a n t d i d not have a p r e e x i s t i n g c o n d i t i o n p r i o r t o the 
be g i n n i n g of her employment i n February 1984* See Devereaux v. 
North P a c i f i c I n s . Co*, 74 Or App 388 ( 1 9 8 5 ) . 

C o n s i d e r i n g c l a i m a n t ' s o n - t h e - j o b r e p e t i t i v e use of her 
hands and w r i s t s , the l a c k of s i m i l a r o f f - t h e - j o b exposure, and 
our f i n d i n g t h a t c l a i m a n t d i d not have a p r e e x i s t i n g c a r p a l t u n n e l 
disease p r i o r t o May 1984, as w e l l as the o p i n i o n s of Drs* 
Woodworth, H a r r i s , and T e a l , we conclude t h a t c l a i m a n t ' s work 
exposure was the major c o n t r i b u t i n g cause of her b i l a t e r a l w r i s t 
c o n d i t i o n . 

C laimant's counsel i s s t a t u t o r i l y e n t i t l e d t o a 
reasonable, i n s u r e r - p a i d a t t o r n e y fee f o r s e r v i c e s rendered on 
Board r e v i e w . Such a fee i s d e f i n e d as an "assessed f e e . " See 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) * However, we cannot award an assessed f e e 
unless c l a i m a n t ' s a t t o r n e y f i l e s a statement of s e r v i c e s . See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) * Because no statement of s e r v i c e s has been r e c e i v e d 
t o d a t e , an assessed fee s h a l l not be awarded. See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) * 

ORDER 

The Referee's order dated August 14, 1987 i s a f f i r m e d * 
A c l i e n t - p a i d f e e , not t o exceed $400, i s approved* 

GERALD W. BARROW, Claimant WCB 87-13062 
Mai agon & Moore, Claimant's Attorneys August 15, 1989 
Meyers & Associates, Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s * 

Claimant requests review of t h a t p o r t i o n of Referee 
B l e v i n s ' o r d e r t h a t r e j e c t e d h i s c o n t e n t i o n t h a t t h e i n s u r e r 
c a l c u l a t e d h i s temporary t o t a l d i s a b i l i t y compensation a t an 
i n c o r r e c t r a t e . We a f f i r m . 

FINDINGS OF FACT 

Claimant i n j u r e d h i s low back on J u l y 20, 1987 i n t h e 
course of h i s employment as a shake b o l t c u t t e r . The employer 
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assigned i t s shake b o l t c u t t e r s t o work i n a p a r t i c u l a r s e c t i o n of 
the woods and p a i d them on a p r o d u c t i o n b a s i s . The workers were 
a l l o w e d t o set t h e i r own days and hours of work. 

Claimant was p a i d $100 per c o r d , l e s s 20 p e r c e n t f o r saw 
r e n t a l , d u r i n g the p e r i o d from January 1, 1987 t h r o u g h June 25, 
1987 , From the l a t t e r date t h r o u g h the date of t h e i n j u r y , 
c l a i m a n t worked w i t h another worker and was p a i d $57 per c o r d , 
l e s s 20 p e r c e n t f o r saw r e n t a l * Between January 1, 1987 and t h e 
date of the i n j u r y , c l a i m a n t earned a t o t a l of $1,964.90 and was 
p a i d an a d d i t i o n a l $491,23 f o r saw r e n t a l . Between February 1, 
1987 and the date of h i s i n j u r y , he earned a t o t a l of $1,524,90 
and was p a i d an a d d i t i o n a l $381,23 f o r saw r e n t a l . 

Claimant f i l l e d out an 801 form and s u b m i t t e d i t t o t h e 
employer on J u l y 23, 1987, The employer completed i t s p o r t i o n of 
the form and e r r o n e o u s l y r e p o r t e d c l a i m a n t ' s average weekly wage 
as $171,90. The i n s u r e r began paying temporary t o t a l d i s a b i l i t y 
compensation (TTD) a t the r a t e of $114.61 per week based upon t h i s 
e r r o r . W i t h i n a couple of months, the i n s u r e r d i s c o v e r e d the 
employer's mistake and reduced c l a i m a n t ' s weekly TTD r a t e t o $50. 
Claimant requested a h e a r i n g . 

FINDINGS OF ULTIMATE FACT 

Claimant's average weekly wage between February 1, 1987 
and the date of the i n j u r y was $63,17, 

CONCLUSIONS OF LAW 

I n computing c l a i m a n t ' s TTD r a t e , the Referee excluded 
t h e payments made t o c l a i m a n t f o r saw r e n t a l and a p p l i e d t h e 
f o r m u l a p r e s c r i b e d i n former OAR 4 3 6 - 6 0 - 0 2 0 ( 4 ) ( b ) , Claimant 
contends t h a t the Referee should not have excluded the saw r e n t a l 
payments and should have computed h i s TTD r a t e under the f o r m u l a 
set f o r t h i n former ORS 656.210(2). 

Under former ORS 656.210(1), a worker who i s t e m p o r a r i l y 
t o t a l l y d i s a b l e d due t o a compensable i n j u r y i s t o r e c e i v e 
"compensation equal t o 66-2/3 p e r c e n t of wages." "Wages" i s 
d e f i n e d i n ORS 656.005(26) as "the money r a t e a t which the s e r v i c e 
rendered i s recompensed under the c o n t r a c t of h i r i n g i n f o r c e a t 
the t ime of the a c c i d e n t , i n c l u d i n g reasonable value of board, 
r e n t , housing, l o d g i n g or s i m i l a r advantage r e c e i v e d from the 
employer, and i n c l u d e s , . , t i p s . " 

We agree w i t h the Referee t h a t the payments made by t h e 
employer f o r saw r e n t a l were not "wages" and must be excluded from 
the c o m p u t a t i o n of c l a i m a n t ' s TTD r a t e . Those payments were made 
t o c l a i m a n t t o cover the expense of o p e r a t i n g h i s saw, not t o 
recompense him f o r any s e r v i c e s rendered, W i l l i a m P. Maloney, 38 
Van N a t t a 213 (1986) . 

Regarding c l a i m a n t ' s second argument, we conclude t h a t 
he was not " r e g u l a r l y employed" w i t h i n the meaning of former ORS 
656.210(2). He was not r e q u i r e d t o work or t o be a v a i l a b l e f o r 
work on any r e g u l a r b a s i s ; he set h i s own days and hours of work. 
I n a d d i t i o n , even i f c l a i m a n t were " r e g u l a r l y employed," t h e 
second paragraph of former ORS 656,210(2) a u t h o r i z e d the D i r e c t o r 
t o p r e s c r i b e methods f o r e s t a b l i s h i n g the weekly wage of 
"workers , , . whose remuneration i s not based s o l e l y upon d a i l y 
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or weekly wages." Claimant's r e m u n e r a t i o n was based on 
p r o d u c t i o n , not on d a i l y or weekly wages* The D i r e c t o r 
promulgated former OAR 436-60-020(1)(b) t o cover workers p a i d on a 
piecework b a s i s * The Referee, t h e r e f o r e , c o r r e c t l y a p p l i e d t h a t 
r u l e . 

Former OAR 436-60-020(4)(b) p r o v i d e s t h a t t h e wage r a t e 
of a worker employed on a piecework b a s i s should be c a l c u l a t e d 
a c c o r d i n g t o the f o r m u l a set out i n paragraph (a) o f t h e same 
s u b s e c t i o n * That f o r m u l a i s as f o l l o w s : 

"Use average weekly e a r n i n g s f o r past 26 
weeks, i f a v a i l a b l e , unless p e r i o d s of 
extended gaps e x i s t , then use no l e s s than 
l a s t 4 weeks of employment t o a r r i v e a t 
average* For workers employed l e s s t h a n 4 
weeks, or where extended gaps e x i s t w i t h i n 
t he 4 weeks, use i n t e n t a t time of h i r e as 
c o n f i r m e d by employer and worker*" 

Claimant was i n j u r e d on J u l y 20, 1987* Counting back 26 
weeks from t h a t date y i e l d s a date of January 19, 1987* Claimant 
made $440 as wages i n January 1987* The r e c o r d , however, does not 
r e f l e c t how much of t h a t sum was earned b e f o r e the 19th of the 
month and how much was earned a f t e r w a r d * I t i s i m p o s s i b l e t o 
compute c l a i m a n t ' s average weekly wage a c c u r a t e l y , t h e r e f o r e , f o r 
the f u l l 26 weeks p r i o r t o h i s i n j u r y * The r e c o r d does r e f l e c t , 
however, t h a t between February 1, 1987 and the date of h i s i n j u r y 
c l a i m a n t made a t o t a l of $1,524.90 i n wages* February 1, 1987 
f a l l s 24 weeks and one day p r i o r t o the i n j u r y * D i v i d i n g 
$1,524.90 by 24.14 weeks equals an average weekly wage of $63*17* 
66 and 2/3 of t h a t f i g u r e equals a weekly TTD r a t e of $42*11. 
That f a l l s below the minimum weekly r a t e of $50 e s t a b l i s h e d by 
former ORS 656*210(1). The employer, t h e r e f o r e , c o r r e c t l y p a i d 
c l a i m a n t ' s TTD a t the r a t e of $50 per week* 

ORDER 

The Referee's order dated February 8, 1988 i s a f f i r m e d . 
A c l i e n t - p a i d fee of up t o $673*50 i s approved* 

A.V. MATTHEWS, Claimant WCB 85-04171 
Pozzi, et a l . , Claimant's Attorneys August 15, 1989 
Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

Claimant requests review of those p o r t i o n s of Referee 
Brown's o r d e r t h a t : (1) d e c l i n e d . t o g r a n t permanent t o t a l 
d i s a b i l i t y ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order t h a t awarded no 
permanent d i s a b i l i t y . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s 
review of t h a t p o r t i o n of the order t h a t set aside i t s d e n i a l of 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r p s y c h i a t r i c t r e a t m e n t * 

ISSUES 

1* E x t e n t of permanent d i s a b i l i t y , i n c l u d i n g permanent 
t o t a l d i s a b i l i t y * 

2. C o m p e n s a b i l i t y of p s y c h i a t r i c t r e a t m e n t * 

We a f f i r m and adopt on the e x t e n t of d i s a b i l i t y i s s u e , 
w i t h the supplemental f i n d i n g of u l t i m a t e f a c t below* We r e v e r s e 
on the c o m p e n s a b i l i t y of t r e a t m e n t i s s u e * 
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FINDINGS OF FACT 

Claimant has been t r e a t i n g f o r e m o t i o n a l s t r e s s and 
a n x i e t y s i n c e 1973. He s u f f e r s from c h r o n i c a n x i e t y and a mixed 
p e r s o n a l i t y d i s o r d e r w i t h p a s s i v e - a g g r e s s i v e , passive-dependent 
and h i s t r i o n i c b e h a v i o r . Claimant t r e a t e d w i t h Dr* M a r t i n , a 
p s y c h i a t r i s t , on f o u r occasions from A p r i l t h r o u g h June 1987. 
M a r t i n s u b m i t t e d h i s b i l l f o r t r e a t m e n t t o the employer. On 
J u l y 8, 1987, the employer denied t h e c l a i m on t h e ground t h a t t h e 
need f o r t r e a t m e n t d i d not r e s u l t from the compensable i n j u r y o f 
A p r i l 1980. 

FINDINGS OF ULTIMATE FACT 

We do not f i n d t h a t the compensable i n j u r y o f A p r i l 
1980, m a t e r i a l l y c o n t r i b u t e d t o e i t h e r c l a i m a n t ' s need f o r 
p s y c h i a t r i c t r e a t m e n t or her c u r r e n t d i s a b l i n g c o m p l a i n t s * 

CONCLUSIONS OF LAW AND OPINION 

To e s t a b l i s h the c o m p e n s a b i l i t y of medical t r e a t m e n t , 
c l a i m a n t must prove t h a t t h e compensable i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o the need f o r t r e a t m e n t ORS 656*245(1); Jordan v> 
SAIF, 86 Or App 29, 32 (1987). Dr. M a r t i n , t h e t r e a t i n g 
p s y c h i a t r i s t , o f f e r e d the o n l y o p i n i o n s u p p o r t i n g t h e 
c o m p e n s a b i l i t y of t r e a t m e n t * He diagnosed an adjustment r e a c t i o n 
and r e l a t e d t h e c o n d i t i o n t o "the o r i g i n a l back i n j u r y and 
r e i n j u r y and subsequent events w i t h l o s s o f income, l o s s o f 
a b i l i t y t o do many of the t h i n g s t h a t he had done i n the p a s t * " 
Drs Parvaresh, on the o t h e r hand, diagnosed c h r o n i c a n x i e t y 
t e n s i o n s t a t e and a mixed p e r s o n a l i t y d i s o r d e r and opined t h a t t h e 
A p r i l , 1980, i n j u r y d i d not c o n t r i b u t e t o the need f o r p s y c h i a t r i c 
t r e a t m e n t . Parvaresh e x p l a i n e d t h a t he c o u l d not f i n d any 
temp o r a l r e l a t i o n s h i p between t he 1980 i n j u r y and the need f o r 
t r e a t m e n t i n 1987. He observed, however, t h a t s t r e s s f u l events i n 
c l a i m a n t ' s l i f e c o u l d p r e c i p i t a t e an i n c r e a s e i n nervousness and 
a n x i e t y * 

The Referee c i t e d Parvaresh's o b s e r v a t i o n above and 
e s s e n t i a l l y t h e o r i z e d t h a t c l a i m a n t ' s r e c e i p t of the N o t i c e of 
Hearing i n t h i s case c o u l d have p r e c i p i t a t e d an adjus t m e n t 
r e a c t i o n r e q u i r i n g Dr. M a r t i n ' s t r e a t m e n t . He then concluded t h a t 
t r e a t m e n t was compensable. We d i s a g r e e f o r two reasons* F i r s t , 
t h e Referee's t h e o r y of c a u s a t i o n i s not supported by me d i c a l 
evidence. Second, t he tempo r a l r e l a t i o n s h i p between r e c e i p t of 
the N o t i c e of Hearing i n January 1987, and the commencement o f 
t r e a t m e n t i n A p r i l 1987, i s too tenuous t o sup p o r t a f i n d i n g of 
c a u s a t i o n * 

A f t e r r e v i e w i n g t h e p s y c h i a t r i c evidence above, we are 
most persuaded by Parvaresh's o p i n i o n * Although we o r d i n a r i l y 
g i v e g r e a t e r weight t o t h e o p i n i o n of the t r e a t i n g p h y s i c i a n , see 
Weiland v* SAIF, 64 Or App 810, 814 (1983), we d e c l i n e t o do so 
here. A review of M a r t i n ' s r e p o r t shows t h a t he r e l i e d on h i s t o r y 
s u p p l i e d by c l a i m a n t ,and a p p a r e n t l y knew n o t h i n g of c l a i m a n t ' s 
p r i o r t r e a t m e n t s f o r p s y c h o l o g i c a l problems. Indeed, M a r t i n 
r e p o r t e d t h a t he had i n s u f f i c i e n t i n f o r m a t i o n t o e s t a b l i s h t h e 
presence of a p e r s o n a l i t y d i s o r d e r * Moreover, i t i s u n c l e a r from 
M a r t i n ' s o p i n i o n whether he was r e l a t i n g the need f o r t r e a t m e n t t o 
th e 1980 i n j u r y or t o a p r i o r i n d u s t r i a l or n o n i n d u s t r i a l i n j u r y * 
That l a c k o f s p e c i f i c i t y , as w e l l as the l i m i t e d h i s t o r y a v a i l a b l e 
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t o M a r t i n , render h i s o p i n i o n unpersuasive* Parvaresh's o p i n i o n 
was thorough and w e l l - r e a s o n e d * See Somers v* SAIF, 77 Or App 
259, 263 (1986) * A c c o r d i n g l y , we do not f i n d t h a t t h e compensable 
i n j u r y of A p r i l , 1980, m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need 
f o r p s y c h i a t r i c t r e a t m e n t 

ORDER 

The Referee's order dated January 22, 1988, as 
r e c o n s i d e r e d on February 26, 1988, i s reversed i n p a r t and 
a f f i r m e d i n p a r t . The s e l f - i n s u r e d employer's medical s e r v i c e s 
d e n i a l of J u l y 8, 1987, i s r e i n s t a t e d and upheld. The Referee's 
a t t o r n e y f e e award f o r p r e v a i l i n g over t he d e n i a l i s d i s a l l o w e d * 
The remainder of t h e ord e r i s a f f i r m e d . The Board approves a 
c l i e n t - p a i d f e e not t o exceed $2,500. 

ERICA E. MORENO, Claimant WCB 87-02937 
Ridgway Foley, Attorney August 15, 1989 

Order on Review 
Reviewed by Board Members F e r r i s and C r i d e r . 
C l a i m a n t , pro se, requests review of t h a t p o r t i o n of 

Referee L i v e s l e y ' s o r d e r t h a t upheld a D i r e c t o r ' s o r d e r which 
denied her f u r t h e r v o c a t i o n a l a s s i s t a n c e * The s e l f - i n s u r e d 
employer c r o s s - r e q u e s t s review o f t h a t p o r t i o n o f t h e Referee's 
order r e q u i r i n g i t t o pay 50 pe r c e n t of a b i l l f o r m e d i c a l s e r v i c e s 
performed by Dr* Holcomb* 

We a f f i r m and adopt t h a t p o r t i o n o f t h e o r d e r o f t h e 
Referee which concerns the v o c a t i o n a l a s s i s t a n c e i s s u e . Regarding 
t h e medical s e r v i c e s i s s u e , we adopt t he Referee's f i n d i n g s w i t h 
the f o l l o w i n g a d d i t i o n a l f i n d i n g s of f a c t and m o d i f i c a t i o n . 

The Referee ordered t h e employer t o pay 50 p e r c e n t o f t h e 
b i l l f o r Dr* Holcomb's s e r v i c e s * There i s support f o r t he 
Referee's d e c i s i o n . See P a t r i c i a J i Hammett, 35 Van N a t t a 642, 
648-49 ( 1 9 8 3 ) ; V i r g i n i a H a m i l t o n , 31 Van Nat t a 14, 16 ( 1 9 8 1 ) . 
However, we p r e f e r another approach. 

Claimant was examined by Dr» Holcomb f o r t h r e e b a s i c 
reasons: (1) a g y n e c o l o g i c a l exam, i n c l u d i n g pap smear and 
mammograms; (2) low back and h i p p a i n t r e a t m e n t ; and (3) an o p i n i o n 
r e g a r d i n g t h e e t i o l o g y o f her h i p p a i n and i t s r e l a t i o n s h i p t o her 
compensable low back c o n d i t i o n * Dr. Holcomb examined c l a i m a n t f o r 
these purposes on October 27, 1986* He saw c l a i m a n t a g a i n on 
January 8, 1987* F i n a l l y , on January 12, 1987, Dr. Holcomb 
authored a r e p o r t a t the request o f the employer's c o u n s e l . I n 
t h a t r e p o r t , Dr* Holcomb opined t h a t c l a i m a n t ' s h i p p a i n was 
u n r e l a t e d t o her compensable i n j u r i e s * 

Under these c i r c u m s t a n c e s , we conclude t h a t t hose 
p o r t i o n s o f c l a i m a n t ' s October 27, 1986 and January 8, 1987 
exam i n a t i o n s and e v a l u a t i o n s which p e r t a i n e d t o her low back and 
h i p were re a s o n a b l e , necessary and a t t r i b u t a b l e t o her compensable 
i n j u r i e s * I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t d i a g n o s t i c 
procedures which are reasonable and necessary t o determine a c a u s a l 
r e l a t i o n s h i p , i f any, between a c o n d i t i o n and a compensable i n j u r y 
are compensable, even i f t h e c o n d i t i o n i s u l t i m a t e l y determined n o t 
compensable* Brooks v. D & R Timber, 55 Or App 688, 691-92 ( 1 9 8 2 ) ; 
Kenneth M* Simons, 41 Van Nat t a 378, 380 (1989)* 
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A c c o r d i n g l y , we h o l d t h a t t h e employer i s r e s p o n s i b l e f o r 
t h a t p o r t i o n of Dr* Holcomb's b i l l which concerns t h e 
afor e m e n t i o n e d low back and h i p exams/evaluations. Inasmuch as the 
g y n e c o l o g i c a l exam, pap smear, and mammography were not 
a d m i n i s t e r e d t o determine a cau s a l r e l a t i o n s h i p between c l a i m a n t ' s 
g y n e c o l o g i c a l c o n d i t i o n s and her compensable i n j u r i e s , t h e employer 
i s n ot r e s p o n s i b l e f o r those p o r t i o n s of Dr* Holcomb's b i l l t h a t 
p e r t a i n s t o those s e r v i c e s . 

ORDER 

The Referee's order dated December 28, 1987 i s a f f i r m e d 
and m o d i f i e d . I n l i e u of the Referee's d i r e c t i o n t o pay 50 p e r c e n t 
of Dr. Holcomb's b i l l , t h e employer i s d i r e c t e d t o pay those 
p o r t i o n s of the b i l l which p e r t a i n t o the s e r v i c e s t h a t have been 
found compensable h e r e i n . The remainder of the Referee's o r d e r i s 
a f f i r m e d . A c l i e n t - p a i d f e e , payable from the s e l f - i n s u r e d 
employer t o i t s c o u n s e l , i s approved, not t o exceed $1,736*50* 

KENNETH W. MYERS, Claimant WCB 87-00812 
Emmons, et a l . , Claimant's Attorneys August 15, 1989 
Ronald E. Rhodes, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

Claimant requests review of those p o r t i o n s of Referee 
Black's o r d e r t h a t : (1) denied c l a i m a n t ' s r e q u e s t f o r temporary 
t o t a l d i s a b i l i t y compensation f o r t h e p e r i o d February 22, 1985 t o 
September 5, 1985; and (2) in c r e a s e d c l a i m a n t ' s unscheduled 
permanent d i s a b i l i t y award f o r a back i n j u r y from 30 p e r c e n t (96 
de g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 50 pe r c e n t (160 
degr e e s ) . The i n s u r e r c r o s s - r e q u e s t s review of the Referee's 
award o f a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y , a s s e r t i n g t h a t 
the award was e x c e s s i v e . The issues are e n t i t l e m e n t t o a d d i t i o n a l 
temporary and permanent p a r t i a l d i s a b i l i t y compensation. We 
a f f i rm. 

Upon our i n i t i a l review of the r e c o r d , we noted t h e 
absence of s e v e r a l e x h i b i t s which were a d m i t t e d a t h e a r i n g * We 
concluded t h a t o m i s s i o n of the e x h i b i t s c o n s t i t u t e d an improper, 
i n c o m p l e t e , or o t h e r w i s e i n s u f f i c i e n t development of t h i s case. 
See ORS 656.295(5). T h e r e f o r e , we remanded t o t h e P r e s i d i n g 
Referee f o r purposes of i n c l u s i o n of the e x h i b i t s i n the r e c o r d on 
review. The e x h i b i t s have s i n c e been i n c l u d e d i n t h e r e c o r d . We 
now proceed t o a review on the m e r i t s . 

FINDINGS OF FACT 

Cla i m a n t , a 31 - y e a r - o l d l a b o r e r , s u s t a i n e d a compression 
f r a c t u r e i n A p r i l 1983, when he f e l l about 15 f e e t from a s c a f f o l d 
w h i l e e r e c t i n g a t e n t . Claimant r e t u r n e d t o work w i t h t h e same 
employer and performed some l i g h t p r o d u c t i o n t a s k s i n the summer 
of 1983. Claimant was o f f work again i n October 1983* He 
r e t u r n e d t o work i n a l i g h t - d u t y v e h i c l e maintenance p o s i t i o n w i t h 
th e employer i n January 1984* 

His c l a i m was f i r s t c l o s e d by D e t e r m i n a t i o n Order dated 
A p r i l 5, 1984, wherein he was d e c l a r e d m e d i c a l l y s t a t i o n a r y as of 
February 21, 1984* Pursuant t o the D e t e r m i n a t i o n Order, he was 
awarded 30 pe r c e n t unscheduled permanent d i s a b i l i t y * Claimant 
requested a h e a r i n g t o appeal t h e D e t e r m i n a t i o n Order. 
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Claimant c o n t i n u e d t o work s u c c e s s f u l l y a t the 
l i g h t - d u t y v e h i c l e maintenance p o s i t i o n u n t i l he was l a i d o f f a t 
the end of February 1985. 

On May 23, 1985, Dr. Moore, on r e f e r r a l from c l a i m a n t ' s 
then t r e a t i n g p h y s i c i a n , Dr. A t k i n s o n , recommended t h a t c l a i m a n t 
o b t a i n a YMCA membership t o a l l o w him t o r e c o n d i t i o n h i m s e l f . 

I n September 1985, the p a r t i e s e n t e r e d i n t o a s t i p u l a t e d 
agreement wherein c l a i m a n t reserved the r i g h t t o r a i s e any i s s u e s 
which c o u l d have been r a i s e d a t a pending h e a r i n g on the A p r i l 5, 
1984 D e t e r m i n a t i o n Order. 

Claimant d i d not work u n t i l September 1986, a t which 
time he was employed w i t h an auto s e r v i c e and p a r t s f i r m p u r s u a n t 
t o an a u t h o r i z e d t r a i n i n g program. This program r e s u l t e d i n f u l l 
t ime work as a p a r t s counter person and s e r v i c e w r i t e r a t a 
c u r r e n t monthly s a l a r y which i s comparable t o h i s l a s t work w i t h 
the e m p l o y e r - a t - i n j u r y . 

Claimant's a u t h o r i z e d t r a i n i n g program ended on 
September 3, 1987. A December 23, 1987 D e t e r m i n a t i o n Order 
awarded temporary d i s a b i l i t y f o r the p e r i o d of h i s t r a i n i n g 
program but no f u r t h e r permanent d i s a b i l i t y beyond t h a t awarded by 
the A p r i l 5, 1984 D e t e r m i n a t i o n Order. Claimant requested a 
he a r i n g on the D e t e r m i n a t i o n Order. 

Claimant experiences d a i l y d i s c o m f o r t i f he o v e r e x e r t s * 
His symptoms i n c l u d e r a d i a t i n g p a i n i n t o the c e r v i c a l area causing 
headaches and s t i f f n e s s ; a l t e r n a t e b u r n i n g and numbness between 
the shoulder b l a d e s ; p a i n i n the m i d - t h o r a c i c area and r a d i a t i n g 
p a i n i n the l e f t c o s t a l margin w i t h c h r o n i c popping and p a i n i n 
the r i b s ; numbness i n the f i n g e r s and elbows, and sudden spasms; 
and s e n s a t i o n s of h i s f e e t and legs o c c a s i o n a l l y going t o s l e e p or 
weakness i n the knees. These problems have been c h r o n i c s i n c e h i s 
i n j u r y 

C laimant's l i m i t a t i o n s a r e : no c o n t i n u o u s a c t i v i t y 
( s i t t i n g , s t a n d i n g , d r i v i n g , w a l k i n g ) f o r more than a h a l f hour 
w i t h o u t some d i s c o m f o r t , and not more than an hour w i t h o u t s e r i o u s 
d i s c o m f o r t ; he cannot do any r e p e t i t i v e t w i s t i n g or bending and 
can l i f t or c a r r y no more than 10 pounds. As a r e s u l t of these 
l i m i t a t i o n s , he i s now r e s t r i c t e d t o l i g h t work* 

Claimant had worked p r i o r t o the i n j u r y e s s e n t i a l l y i n 
heavy l a b o r . A l t h o u g h now i n possession of a GED, he f i n i s h e d 
o n l y the n i n t h grade. His former jobs were i n warehouse work, 
meat p a c k i n g , sheetrock i n s t a l l a t i o n , gas s t a t i o n d u t i e s , cannery 
( f o r k l i f t and s a n i t a t i o n ) , farm work (mechanics and i r r i g a t i o n ) , 
and groundskeeping and f a s t food c o o k i n g . I n order t o 
s a t i s f a c t o r i l y p e r f o r m h i s c u r r e n t j o b , he r e q u i r e s e x t r a breaks, 
s h i f t i n g assignments, and he o c c a s i o n a l l y misses work a l t o g e t h e r , 
being p e r m i t t e d t o make up time on Saturdays. 

FINDINGS OF ULTIMATE FACTS 

Claimant was m e d i c a l l y s t a t i o n a r y as of February 2 1, 
1984. 

Claimant's compensable c o n d i t i o n d i d not worsen on or 
a f t e r A p r i l 5, 1984, 
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CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 

Claimant argues e n t i t l e m e n t t o a d d i t i o n a l temporary 
d i s a b i l i t y f o r the p e r i o d between March 1, 1985, h i s l a s t day of 
work w i t h the employer, and commencement of h i s a u t h o r i z e d 
t r a i n i n g program on September 5, 1985* The grounds upon which 
c l a i m a n t a l l e g e s e n t i t l e m e n t t o a d d i t i o n a l temporary compensation 
are not e n t i r e l y c l e a r * Claimant's p r i m a r y c o n t e n t i o n appears t o 
be t h a t he was not m e d i c a l l y s t a t i o n a r y a t the time o f the 
A p r i l 5, 1984 D e t e r m i n a t i o n Order* This i s a premature c l o s u r e 
argument. See ORS 656.268(1). However, c l a i m a n t a l s o a s s e r t s i n 
h i s b r i e f t h a t , as of March 1, 1985, he was l e s s able t o work than 
he had p r e v i o u s l y been. This i s an a g g r a v a t i o n argument. See ORS 
656.278; Smith v* SAIF, 302 Or 396 (1986). We conclude, however, 
t h a t c l a i m a n t i s not e n t i t l e d t o the requested r e l i e f under e i t h e r 
a premature c l o s u r e or an a g g r a v a t i o n a n a l y s i s . 

(1) Premature C l o s u r e . 

Claims s h a l l not be c l o s e d i f the worker's compensable 
c o n d i t i o n has not become m e d i c a l l y s t a t i o n a r y * ORS 656.268(1). 
An i n j u r e d worker w i l l be co n s i d e r e d m e d i c a l l y s t a t i o n a r y when no 
f u r t h e r m a t e r i a l improvement would reasonably be expected from 
medical t r e a t m e n t or the passage of time * ORS 656*005(17). 

Two p h y s i c i a n s expressed o p i n i o n s r e g a r d i n g c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s : Dr* A t k i n s o n and Dr* Moore. On 
March 15, 1985, Dr. A t k i n s o n r e p o r t e d t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y . However, i t does not appear t h a t 
Dr. A t k i n s o n understands t he s t a t u t o r y concept of m e d i c a l l y 
s t a t i o n a r y . For example, on December 15, 1986, Dr* A t k i n s o n 
r e p o r t s t h a t c l a i m a n t i s not m e d i c a l l y s t a t i o n a r y "because of h i s 
co n t i n u e d symptomatology*" (Emphasis s u p p l i e d ) . S i m i l a r l y , he 
r e p o r t e d on June 11, 1987 t h a t " t p j e r h a p s s e m a n t i c a l l y h i s 
o r i g i n a l i n j u r i e s were s t a t i o n a r y but the sequelae from t h a t 
i n j u r y were not s t a t i o n a r y and were c o n t i n u i n g > " (Emphasis 
s u p p l i e d ) . We are l e f t t o conclude t h a t Dr. A t k i n s o n b e l i e v e s 
t h a t a h i s t o r y of ongoing symptoms i s i n c o n s i s t e n t w i t h m e d i c a l l y 
s t a t i o n a r y s t a t u s . This i s i n c o r r e c t . See M a a r e f i v* SAIF, 69 Or 
App 527 (1984) ( f l u c t u a t i n g symptoms and/or need f o r c o n t i n u i n g 
m e d i c a l t r e a t m e n t does not d e f e a t m e d i c a l l y s t a t i o n a r y s t a t u s ) * 
We conclude t h a t Dr. A t k i n s o n ' s o p i n i o n i s unp e r s u a s i v e . 

Tu r n i n g next t o Dr* Moore, he r e p o r t e d on May 23, 1985 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y , a l b e i t b a dly 
d e c o n d i t i o n e d . He then changed h i s o p i n i o n and, on February 26, 
1987, he r e p o r t e d t o c l a i m a n t ' s a t t o r n e y t h a t c l a i m a n t was not 
m e d i c a l l y s t a t i o n a r y between February 22, 1985 and September 4, 
1985. He o f f e r e d no e x p l a n a t i o n f o r t h i s changed o p i n i o n * Then, 
on J u l y 17, 1987, Dr. Moore stood by h i s May 23, 1985 statement 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . We conclude 
t h a t Dr. Moore does not support c l a i m a n t ' s p o s i t i o n * 

Claimant argues on review t h a t he was undergoing f u r t h e r 
d i a g n o s t i c t e s t s , e v a l u a t i o n , and p h y s i c a l t h e r a p y d u r i n g t h e 
p e r i o d i n q u e s t i o n . However, c l a i m a n t has undergone p h y s i c a l 
t h e r a p y p e r i o d i c a l l y s i n c e h i s i n j u r y * The r e c o r d of t h a t 
t r e a t m e n t e s t a b l i s h e s t h a t t h i s p h y s i c a l t h e r a p y was p a l l i a t i v e i n 
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n a t u r e r a t h e r than c u r a t i v e . I n t h i s r e g a r d , a need f o r 
a d d i t i o n a l d i a g n o s t i c and p a l l i a t i v e measures does not p r e c l u d e 
m e d i c a l l y s t a t i o n a r y s t a t u s . Monte B. F r a n c i s , 38 Van N a t t a 9 
(1986). 

Claimant a l s o contends t h a t Dr* Moore's May 23, 1985 
r e f e r r a l t o the YMCA e s t a b l i s h e s t h a t he was not m e d i c a l l y 
s t a t i o n a r y . We do not agrees I t i s c l a i m a n t ' s c o n d i t i o n a t t h e 
time of c l o s u r e w i t h o u t r e s p e c t t o subsequent changes i n h i s 
c o n d i t i o n t h a t i s d e c i s i v e of whether a c l a i m has been p r e m a t u r e l y 
c l o s e d . Schuening v. J. R. Sim p l o t &'Co., 84 Or App 622, rev den 
303 Or 590 (19 8 7 ) , Dr. Moore r e f e r r e d c l a i m a n t t o the YMCA due t o 
the f a c t t h a t he was "very badly d e c o n d i t i o n e d and badly i n need 
of a program t o a l l o w him t o r e c o n d i t i o n i n s p i t e o f the p a i n * " 
This medical f i n d i n g of severe d e c o n d i t i o n i n g was made more tha n 
one year f o l l o w i n g issuance o f the A p r i l 15, 1984 D e t e r m i n a t i o n 
Order. We are unable t o f i n d , based upon t he May 23, 1985 YMCA 
r e f e r r a l , t h a t i t was reasonable t o expect t h a t c l a i m a n t ' s 
c o n d i t i o n was amenable t o f u r t h e r c u r a t i v e t r e a t m e n t as of t h e 
date o f c l o s u r e . 

(2) A g g r a v a t i o n * 

Claimant a l s o argues t h a t h i s c o n d i t i o n worsened t o t h e 
p o i n t where he was l e s s able t o work* Claimant and h i s w i f e b o t h 
t e s t i f i e d t o a worsened c o n d i t i o n . The Referee found b o t h 
c l a i m a n t and h i s w i f e c r e d i b l e w i t h regard t o t h e i r d e s c r i p t i o n of 
the everyday e x t e n t of c l a i m a n t ' s symptoms. However, he d i d not 
f i n d t h e i r t e s t i m o n y r e g a r d i n g worsened symptoms t o be 
p e r s u a s i v e . He found i n t h i s regard t h a t no medical evidence 
supported a f i n d i n g of a worsened c o n d i t i o n . We agree* Our 
review of the r e c o r d persuades us t h a t c l a i m a n t e x p e r i e n c e s 
ongoing symptoms of h i s compensable c o n d i t i o n . We are not 
persuaded t h a t c l a i m a n t has experienced a worsening of t h a t 
c o n d i t i o n , e i t h e r temporary or permanent, Thus, he has not proven 
a compensable a g g r a v a t i o n c l a i m . See Perry V i SAIF, 307 Or 654 
(198 9 ) , 

Extent of Permanent D i s a b i l i t y 

The Board adopts t he Referee's o p i n i o n on t h i s i s s u e . 

ORDER 

The Referee's order dated October 2, 1987 i s a f f i r m e d . 
For p r e v a i l i n g a g a i n s t the i n s u r e r ' s c r o s s - r e q u e s t f o r review on 
the i s s u e of permanent p a r t i a l d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s 
awarded a reasonable a t t o r n e y f e e of $600, t o be p a i d by t h e 
i n s u r e r , 

ANDREY SANAR0V, Claimant WCB 86-04694 
Gat t i , et a l . , Claimant's Attorneys August 15, 1989 
David 0. Home, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The i n s u r e r requests review of t h a t p o r t i o n of Referee 
N i c h o l s ' o r d e r t h a t s et as i d e i t s p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s neck and low back* Claimant r a i s e s t h e is s u e of e x t e n t 
of d i s a b i l i t y on Board review. We a f f i r m , 
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ISSUES 

1* The p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s neck and 
low back* 

2. Whether the Board should address the i s s u e of e x t e n t 
of d i s a b i l i t y . I f so, the e x t e n t of unscheduled d i s a b i l i t y f o r 
c l a i m a n t ' s neck, mid back and low back. 

FINDINGS OF FACT 

Claimant s u s t a i n e d i n j u r i e s t o h i s head and back on 
May 1, 1985 i n the course of h i s employment as a t r e e t h i n n e r when 
he was h i t on the head by a f a l l i n g l i m b or snag. Claimant was 
wearing a hardhat a t the time of the a c c i d e n t and was l e a n i n g 
f o r w a r d s l i g h t l y , o p e r a t i n g a chainsaw* The blow knocked him t o 
the ground and rendered him unconscious f o r a s h o r t t i m e . 

Claimant was taken t o an emergency room and underwent 
p h y s i c a l and x-ray e x a m i n a t i o n s . The examining d o c t o r noted 
severe p a i n i n c l a i m a n t ' s mid back, neck te n d e r n e s s , a headache, a 
chipped t o o t h and a tongue a b r a s i o n . X-rays r e v e a l e d moderately 
severe compression f r a c t u r e s of T5 and T6* A f t e r a few days i n 
t h e h o s p i t a l f o r o b s e r v a t i o n , c l a i m a n t was r e l e a s e d t o the care of 
Dr* Schader, an o r t h o p e d i c surgeon. 

Dr* Schader f i r s t saw c l a i m a n t on May 6, 1985. He 
performed a p h y s i c a l e x a m i n a t i o n and q u e s t i o n e d c l a i m a n t about h i s 
symptoms* He recorded no head, neck or low back c o m p l a i n t s * He 
diagnosed compression f r a c t u r e s of the t h o r a c i c s p i n e and 
recommended t h a t c l a i m a n t remain o f f work f o r a p e r i o d of t i m e . 
He p r e s c r i b e d T y l e n o l #3 f o r p a i n and m o n i t o r e d c l a i m a n t ' s 
p r o g r e s s i n monthly f o l l o w - u p examinations* 

Claimant c o n t i n u e d t o e x p e r i e n c e mid back and neck p a i n 
a f t e r h i s i n i t i a l meeting w i t h Dr. Schader. Several weeks l a t e r , 
a month or so a f t e r t he a c c i d e n t , c l a i m a n t a l s o began t o 
experience p a i n i n h i s low back* On August 27, 1985, c l a i m a n t 
began t r e a t i n g w i t h a c h i r o p r a c t o r , Dr* Schmidt. Dr* Schmidt 
noted symptoms t h r o u g h o u t c l a i m a n t ' s t h o r a c i c r e g i o n and began a 
course of f r e q u e n t c h i r o p r a c t i c m a n i p u l a t i o n s . 

During mid 1986, c l a i m a n t l e f t Oregon and went t o 
Alaska* There, he worked w i t h o u t pay f o r a s h o r t time on a 
f i s h i n g boat owned by h i s b r o t h e r * This work r e s u l t e d i n an 
i n c r e a s e i n back p a i n and c l a i m a n t r e c e i v e d s e v e r a l t r e a t m e n t s 
from an Alaska c h i r o p r a c t o r * I n August 1986, c l a i m a n t r e t u r n e d t o 
Oregon and resumed t r e a t m e n t w i t h Dr* Schmidt* I n February 1987, 
c l a i m a n t was i n v o l v e d i n an automobile a c c i d e n t which r e s u l t e d i n 
a temporary i n c r e a s e i n neck p a i n . Claimant's c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order i n May 1987 w i t h an award of 25 p e r c e n t 
unscheduled permanent p a r t i a l d i s a b i l i t y * 

The i n s u r e r issued i t s p a r t i a l d e n i a l r e l a t i n g t o 
c l a i m a n t ' s neck and low back i n September 1987. 

Claimant t i m e l y f i l e d a request f o r h e a r i n g on t h e 
i n s u r e r ' s p a r t i a l d e n i a l and l a t e r f i l e d a supplemental h e a r i n g 
request on the May 1987 D e t e r m i n a t i o n Order* At the b e g i n n i n g of 
the h e a r i n g , the p a r t i e s agreed t h a t i f the i n s u r e r ' s p a r t i a l 
d e n i a l was upheld, the Referee would address the i s s u e of e x t e n t 
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of d i s a b i l i t y * I f t h e p a r t i a l d e n i a l was s e t a s i d e , t h e p a r t i e s 
agreed t o reserve t h e iss u e o f e x t e n t of d i s a b i l i t y f o r l a t e r 
l i t i g a t i o n . The Referee s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l 
and, i n accordance w i t h t h e agreement of t h e p a r t i e s , d i d n o t 
address t h e i s s u e o f e x t e n t o f d i s a b i l i t y * 

Before the May 1985 i n d u s t r i a l a c c i d e n t , c l a i m a n t had 
i n j u r e d h i s low back i n January 1985 i n the course o f h i s 
employment w i t h a p r e v i o u s employer* Claimant e x p e r i e n c e d 
r a d i a t i o n of p a i n i n t o h i s l e f t b u t t o c k i n c o n n e c t i o n w i t h t h i s 
i n j u r y * The i n j u r y had r e s o l v e d and was asymptomatic by A p r i l 
1985* The c l a i m f o r t h e i n j u r y was c l o s e d by n o t i c e o f c l a i m 
c l o s u r e on A p r i l 30, 1985* 

FINDINGS OF ULTIMATE FACT 

1* Claimant i n j u r e d h i s neck and low back as w e l l as 
h i s mid back i n the May 1985 a c c i d e n t * The neck and low back 
i n j u r i e s c o n t i n u e t o be a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s d i s a b i l i t y and need f o r m e d i c a l s e r v i c e s * 

2* The p a r t i e s reserved the iss u e of e x t e n t o f 
d i s a b i l i t y f o r - l a t e r l i t i g a t i o n * 

CONCLUSIONS OF LAW 

1 * The P a r t i a l D e n i a l o f Claimant's Neck and Low Back C o n d i t i o n s 

The Referee s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s neck and low back c o n d i t i o n s * On Board r e v i e w , t h e 
i n s u r e r contends t h a t c l a i m a n t d i d not i n j u r e h i s neck or low back 
i n the May 198.5 i n d u s t r i a l a c c i d e n t and a t t e m p t s to. a t t r i b u t e 
c l a i m a n t ' s symptoms i n those areas t o o t h e r causes i n c l u d i n g 
c l a i m a n t ' s p r i o r i n d u s t r i a l i n j u r y , h i s work i n Alaska and h i s 
auto m o b i l e a c c i d e n t * 

To e s t a b l i s h the c o m p e n s a b i l i t y of h i s neck and low back 
c o n d i t i o n s , c l a i m a n t has the burden of p r o v i n g t h a t t h e May 1985 
i n d u s t r i a l a c c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause of 
d i s a b i l i t y or a need f o r medical s e r v i c e s i n those areas* See 
H a r r i s v. A l b e r t s o n ' s , I n c * , 65 Or App 254, 256-57 (1983)* 
" M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, but not 
n e c e s s a r i l y t h e s o l e or even the most s i g n i f i c a n t cause. See 
Lobato v* SAIF, 75 Or App 488, 492 (1985)* 

There are two p r i m a r y o p i n i o n s r e g a r d i n g t h e 
r e l a t i o n s h i p between c l a i m a n t ' s May 1985 i n d u s t r i a l a c c i d e n t and 
h i s subsequent neck and low back c o m p l a i n t s * Dr. Schader, 
c l a i m a n t ' s former t r e a t i n g o r t h o p e d i c surgeon, opined t h a t 
c l a i m a n t had not i n j u r e d h i s neck or low back i n t h e 1985 
i n d u s t r i a l a c c i d e n t * Dr* Schmidt, c l a i m a n t ' s c u r r e n t t r e a t i n g 
c h i r o p r a c t o r , opined t h a t t h e a c c i d e n t had i n j u r e d c l a i m a n t ' s neck 
and low back and t h a t these i n j u r i e s are a d v e r s e l y a f f e c t e d by t h e 
mid back i n j u r y whenever i t f l a r e s up* A f t e r c o n s i d e r i n g these 
o p i n i o n s and the circu m s t a n c e s o f t h i s case, we conclude t h a t t h e 
o p i n i o n of Dr. Schmidt i s more p e r s u a s i v e than t h a t o f Dr. Schader* 

Both Schmidt and Schader agree t h a t t h e trauma which 
c l a i m a n t e x p e r i e n c e d as a r e s u l t o f the May 1985 a c c i d e n t was 
s u f f i c i e n t t o cause i n j u r i e s t o c l a i m a n t ' s neck and low back as 
w e l l as h i s mid back. Claimant was s t r u c k on t h e t o p o f t h e head 
w i t h s u f f i c i e n t f o r c e t o cause compression f r a c t u r e s i n h i s mid 
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back* The f o r c e o f the blow o b v i o u s l y was t r a n s m i t t e d t h r o u g h 
c l a i m a n t ' s neck and down h i s spine* The blow a l s o knocked 
c l a i m a n t t o the ground* Claimant complained of neck soreness 
i m m e d i a t e l y a f t e r t h e a c c i d e n t and developed low back p a i n w i t h i n 
a few weeks w i t h o u t any i n t e r v e n i n g i n j u r y * Claimant's neck and 
low back symptoms g r a d u a l l y worsened as c l a i m a n t became more 
a c t i v e f o l l o w i n g the i n i t i a l recovery p e r i o d * Claimant's neck and 
low back were asymptomatic immediately b e f o r e t he a c c i d e n t * Given 
these f a c t s , the i n f e r e n c e t h a t the May 1985 a c c i d e n t i n j u r e d 
c l a i m a n t ' s neck and low back as w e l l as h i s mid back i s s t r o n g * 

Dr. Schader's c o n c l u s i o n t h a t c l a i m a n t d i d not s u s t a i n 
i n j u r i e s t o h i s neck and low back was based p r i m a r i l y upon the 
f a c t t h a t he d i d not recor d any neck or low back c o m p l a i n t s d u r i n g 
h i s e a r l y meetings w i t h c l a i m a n t * We do not f i n d t h i s 
s u r p r i s i n g . The obvious focus of Schader's e a r l y t r e a t m e n t was 
th e r e l a t i v e l y severe i n j u r y t o c l a i m a n t ' s mid back* Other 
c o m p l a i n t s were und e r s t a n d a b l y o v e r l o o k e d d u r i n g the i n f r e q u e n t 
meetings between Schader and c l a i m a n t . I n a d d i t i o n , t he 
i n a c t i v i t y and m e d i c a t i o n a s s o c i a t e d w i t h the mid back i n j u r y 
would tend t o mask the neck and low back i n j u r i e s * I n s h o r t , we 
do not f i n d Dr. Schader's f a i l u r e t o r e c o r d neck and low back 
c o m p l a i n t s soon a f t e r t h e a c c i d e n t f a t a l t o c l a i m a n t ' s case. 

Claimant's p h y s i c a l a c t i v i t y i n Alaska d u r i n g 1986 and 
t h e a u t o m o b i l e a c c i d e n t i n February 1987 r e s u l t e d i n e x a c e r b a t i o n s 
of h i s low back and neck c o n d i t i o n s . Dr* Schmidt i n d i c a t e d t h a t 
t he May 1985 i n j u r i e s were m a t e r i a l c o n t r i b u t i n g causes of the 
worsened c o n d i t i o n s d u r i n g these e x a c e r b a t i o n s * Claimant c r e d i b l y 
t e s t i f i e d t h a t t he e x a c e r b a t i o n s were temporary i n n a t u r e and t h a t 
h i s c o n d i t i o n subsequently r e t u r n e d t o the b a s e l i n e s e s t a b l i s h e d 
by t he May 1985 a c c i d e n t . Given these f a c t s , we conclude t h a t the 
e x a c e r b a t i o n s d i d not sever the compensable causal r e l a t i o n 
between the May 1985 a c c i d e n t and c l a i m a n t ' s neck and low back 
c o n d i t i o n s . See Grable v. Weyerhaeuser Co*, 291 Or 387, 400-01 
(1981)* The i n s u r e r ' s p a r t i a l d e n i a l s h a l l be s e t a s i d e * 

2. Extent of D i s a b i l i t y 

The p a r t i e s agreed t o reserve the i s s u e of e x t e n t of 
d i s a b i l i t y f o r l a t e r l i t i g a t i o n i f c l a i m a n t p r e v a i l e d a g a i n s t t he 
i n s u r e r ' s p a r t i a l d e n i a l . The Referee set aside t he d e n i a l and 
thus d i d not address the e x t e n t i s s u e * Claimant now r e q u e s t s t h a t 
t h e Board decide the i s s u e . I n view of the agreement of the 
p a r t i e s and the f a c t t h a t the e x t e n t i s s u e was not p r e s e n t e d t o or 
decided by the Referee, the Board d e c l i n e s t o address i t * 

ORDER 

The Referee's order dated December 23, 1987 i s 
a f f i r m e d * For s e r v i c e s on review c o n c e r n i n g t he p a r t i a l d e n i a l 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded $550, t o be p a i d by the 
i n s u r e r . 
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JOEL L. WHITMORE, Claimant WCB'88-13255 
S. David Eves, Claimant's Attorney August 15, 1989 
John Motley (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s * 

The SAIF C o r p o r a t i o n requests review of Referee F o s t e r ' s 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a p s y c h o l o g i c a l c o n d i t i o n from 16 pe r c e n t (51*20 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 40 p e r c e n t (128 
deg r e e s ) . SAIF contends on review t h a t t h e award was e x c e s s i v e * 
We m o d i f y . 

FINDINGS OF FACT 

Claimant was 33 years o f age a t h e a r i n g * On 
February 16, 1987, w h i l e w o r k i n g as a t i m b e r f a l l e r , c l a i m a n t 
f e l l e d a t r e e which s t r u c k and k i l l e d a co-worker* F o l l o w i n g t h e 
i n c i d e n t , c l a i m a n t experienced a n x i e t y and de p r e s s i o n * He 
atte m p t e d t o r e t u r n t o work on March 3, 1987, but h i s a n x i e t y 
l e v e l was too g r e a t t o p e r m i t him t o work e f f e c t i v e l y * Claimant's 
f a m i l y p h y s i c i a n , Dr* Nelson, r e l e a s e d c l a i m a n t from work f o r t e n 
days. 

On March 10, 1987, c l a i m a n t ' s j o b replacement f e l l e d a 
t r e e which s t r u c k and k i l l e d a p e r s o n a l f r i e n d of c l a i m a n t * 
Claimant f e l t t h a t i f he had been a t work, t he a c c i d e n t would not 
have o c c u r r e d * Consequently, he blamed h i m s e l f f o r t h i s death* 
Claimant's f a t h e r had p r e v i o u s l y been k i l l e d i n a l o g g i n g a c c i d e n t 
when c l a i m a n t was two years o l d * The two re c e n t deaths, c o u p l e d 
w i t h h i s f a t h e r ' s p r i o r d e a t h , r e s u l t e d i n t h e onset of an 
unre s o l v e d g r i e f d i s o r d e r c h a r a c t e r i z e d by d e p r e s s i o n , a n x i e t y , 
insomnia, nightmares and i r r i t a b i l i t y . These symptoms r e s u l t e d i n 
a one-day p s y c h i a t r i c h o s p i t a l i z a t i o n . 

D u r i n g t h e ensuing months, c l a i m a n t r e c e i v e d p e r i o d i c 
p s y c h o l o g i c a l c o u n s e l i n g and had m e d i c a t i o n p r e s c r i b e d * 
Claimant's o v e r a l l c o n d i t i o n improved. However, he ex p e r i e n c e d 
s i g n i f i c a n t a n x i e t y symptoms whenever he was i n the woods or 
around people or o b j e c t s t h a t reminded him of l o g g i n g * 

Dr. Nelson subsequently r e f e r r e d c l a i m a n t t o 
Dr* K u t t n e r , p s y c h i a t r i s t , i n September 1987* Dr* K u t t n e r 
p r o v i d e d c o u n s e l i n g and a d j u s t e d c l a i m a n t ' s m e d i c a t i o n s * Claimant 
began t o lo o k f o r employment o u t s i d e of the l o g g i n g i n d u s t r y * 

On February 24, 1988, Dr* K u t t n e r r e l e a s e d c l a i m a n t f o r 
m o d i f i e d work; t he m o d i f i c a t i o n being t h e e x c l u s i o n o f l o g g i n g 
a c t i v i t i e s * A p p r o x i m a t e l y two weeks l a t e r , c l a i m a n t o b t a i n e d 
employment as a machine o p e r a t o r . His wage a t the time of h i r i n g 
was $5*50 per hour* By the date of h e a r i n g , c l a i m a n t was e a r n i n g 
a p p r o x i m a t e l y $9*00 per hour* The t o p wage s c a l e f o r h i s c u r r e n t 
j o b i s a p p r o x i m a t e l y $11.00 per hour* His wage a t the time o f t h e 
February 1987 i n c i d e n t was $108.00 per day, p l u s a p p r o x i m a t e l y 
$30*00 per day because he p r o v i d e d h i s own c h a i n saw* 

Claimant was m e d i c a l l y s t a t i o n a r y as of May 9, 1988. 

On J u l y 14, 1988, a D e t e r m i n a t i o n Order i s s u e d * 
Claimant was awarded 16 p e r c e n t unscheduled permanent d i s a b i l i t y . 
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Claimant s u f f e r s from a p o s t - t r a u m a t i c s t r e s s d i s o r d e r 
caused by t h e February 1987 i n c i d e n t which has r e s u l t e d i n a 
phobic avoidance of l o g g i n g . As a r e s u l t of t h i s d i s o r d e r he i s 
permanently unable t o r e t u r n t o work i n the l o g g i n g i n d u s t r y . He 
i s o t h e r w i s e f u n c t i o n i n g on a good l e v e l w i t h o n l y some r e s i d u a l 
a n x i e t y and nightmares o f a n o n d i s a b l i n g degree. He no l o n g e r 
r e q u i r e s r e g u l a r psychotherapy. He c o n t i n u e s t o take m e d i c a t i o n . 

Claimant has completed t he 9t h grade and has no GED, I n 
a d d i t i o n t o working as a t r e e f a l l e r , c l a i m a n t has a l s o worked as 
a choker s e t t e r , r i g g e r , and s k i d d e r o p e r a t o r * Outside of t h e 
l o g g i n g i n d u s t r y , c l a i m a n t worked on a ranch more than t e n years 
ago. The h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n v a l u e f o r t h e 
jobs c l a i m a n t has performed f o r the l a s t t e n years i s t i m b e r 
f a l l e r , which i s 6. Claimant has r e c e i v e d no s p e c i f i c v o c a t i o n a l 
t r a i n i n g . P r i o r t o the February 1987 i n c i d e n t , c l a i m a n t performed 
heavy work. His c u r r e n t employment as a machine o p e r a t o r i n v o l v e s 
medium work, 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t he e x t e n t of c l a i m a n t ' s permanent 
d i s a b i l i t y , the Referee a p p l i e d the standards f o r e v a l u a t i n g 
permanent d i s a b i l i t y as adopted by the D i r e c t o r f o r t h e Department 
of Insurance and Finance pursuant t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) * See ORS 
656*283(7). S p e c i f i c a l l y , t h e Referee a p p l i e d former OAR 
436-35-000 e t seq, which were e f f e c t i v e a t t h e time o f t h e 
J u l y 14, 1988 D e t e r m i n a t i o n Order* See OAR 438-10-005; 
438-10-010* These are the r u l e s which we apply as w e l l * I d • 

The Referee i n c r e a s e d c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y award f o r h i s p s y c h o l o g i c a l c o n d i t i o n from 16 p e r c e n t 
t o 40 p e r c e n t . We agree t h a t the D e t e r m i n a t i o n Order award was 
i n s u f f i c i e n t . We f i n d , however, t h a t t h e Referee's award of 40 
pe r c e n t i s e x c e s s i v e . 

Impairment 

The c r i t e r i a t o be used i n r a t i n g t h e impairment 
r e s u l t i n g from a permanent s t a t e of mental d i s o r d e r are found a t 
former OAR 436-35-400. Mental d i s o r d e r s are t h e r e s u b d i v i d e d i n t o 
p e r s o n a l i t y d i s o r d e r s , psychoneuroses and ps y c h o s i s c o n d i t i o n s . 
The medical evidence e s t a b l i s h e s t h a t t h e p o s t - t r a u m a t i c s t r e s s 
d i s o r d e r from which c l a i m a n t s u f f e r s takes the form of a 
psy c h o n e u r o s i s . Psychoneuroses a r e , i n t u r n , s u b d i v i d e d i n t o 
t h r e e " c l a s s e s " depending upon the s e v e r i t y and d u r a t i o n o f the 
symptoms. 

None of the medical e x p e r t s i n t h e r e c o r d have o f f e r e d 
an o p i n i o n as t o which c l a s s of psychoneurosis c l a i m a n t ' s 
compensable c o n d i t i o n f a l l s , The Referee concluded i n t h i s r e g a r d 
t h a t c l a i m a n t ' s impairment borders between a Class 2 and Class 3 
r a t i n g . SAIF contends t h a t c l a i m a n t ' s impairment corresponds t o a 
Class 1 r a t i n g . 

C l aimant's d i s o r d e r becomes apparent when he i s pl a c e d 
i n a s i t u a t i o n which reminds him of h i s l o g g i n g a c t i v i t i e s . 
Claimant need not be around a c t u a l l o g g i n g a c t i v i t i e s t o t r i g g e r 
the onset of the symptoms of h i s d i s o r d e r * For example, as simp l e 
an a c t i v i t y as t a k i n g a walk i n the woods can cause t h e appearance 
of symptoms. During such t i m e s , c l a i m a n t e x p e r i e n c e s 
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s i g n i f i c a n t l y h eightened a n x i e t y t o the degree t h a t c o n t i n u e d 
f u n c t i o n i n g i s d i f f i c u l t . I n a d d i t i o n , c l a i m a n t has a phobic 
r e a c t i o n t o such s i t u a t i o n s i n v o l v i n g a b e l i e f t h a t he i s a " j i n x " 
and, c o n s e q u e n t l y , a danger t o o t h e r s * This phobic r e a c t i o n 
i n t e r f e r e s w i t h numerous normal a c t i v i t i e s , f o r example 
w o o d c u t t i n g , t o a moderate degree. Furthermore, exposure t o 
c i r c u m s t a n c e s r e m i n i s c e n t of l o g g i n g a c t i v i t i e s r e s u l t s i n 
insomnia and n i g h t m a r e s . While c l a i m a n t no l o n g e r r e q u i r e s 
r e g u l a r p s y c h i a t r i c c a r e , he c o n t i n u e s t o r e q u i r e m e d i c a t i o n . 
Moreover, Dr. K u t t n e r has l e f t open the p o s s i b i l i t y t h a t c l a i m a n t 
may r e q u i r e extended t r e a t m e n t i n the f u t u r e . 

Comparing these symptoms t o the v a r i o u s c l a s s e s o f 
psychoneuroses d e f i n e d i n the r u l e , we are persuaded t h a t 
c l a i m a n t ' s impairment i s p r o p e r l y placed i n the Class 2 r a t i n g . 
Former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) * I n p a r t i c u l a r , c l a i m a n t ' s insomnia, 
phobia, i n a b i l i t y t o work w e l l w i t h o t h e r s , and a n x i e t y r e a c t i o n s 
when p l a c e d i n a wooded s e t t i n g a l l meet the c r i t e r i a e s t a b l i s h e d 
by a Class 2 r a t i n g . Id_* However, i n r e c o g n i t i o n of the f a c t 
t h a t the symptoms of c l a i m a n t ' s psychoneurosis appear o n l y under 
c e r t a i n n a r r o w l y d e f i n e d c i r c u m s t a n c e s , we conclude t h a t 
c l a i m a n t ' s impairment i s w i t h i n the lower range of the Class 2 
r a t i n g . A c c o r d i n g l y , we a s s i g n a value of 20. 

Age 

No valu e i s assigned f o r workers who have r e t u r n e d t o 
t h e i r r e g u l a r work, r e f u s e d t h e i r r e g u l a r work a f t e r r e l e a s e t o 
r e g u l a r work by the a t t e n d i n g p h y s i c i a n or who are 39 years o l d or 
younger. OAR 436-35-290(1), ( 2 ) , and ( 3 ) . Here, c l a i m a n t was 33 
years of age a t h e a r i n g . Consequently, h i s age value i s zero. 
OAR 436-35-290(4). 

Education 

Formal e d u c a t i o n . No value i s assigned f o r workers who 
have r e t u r n e d t o t h e i r r e g u l a r work, r e f u s e d t h e i r r e g u l a r work 
a f t e r r e l e a s e t o r e g u l a r work by the a t t e n d i n g p h y s i c i a n or who 
have a h i g h school e d u c a t i o n , GED c e r t i f i c a t e or more e d u c a t i o n . 
OAR 436-35-300(2)* Here, none of the a f o r m e n t i o n e d c o n d i t i o n s 
a p p l y . Claimant has a 9th grade e d u c a t i o n and no GED. T h e r e f o r e , 
h i s f o r m a l e d u c a t i o n value i s +1. 

S k i l l s 

No value i s assigned f o r workers who have r e t u r n e d t o 
t h e i r r e g u l a r work or r e f u s e d t h e i r r e g u l a r work a f t e r r e l e a s e t o 
r e g u l a r work by t h e a t t e n d i n g p h y s i c i a n . OAR 436-35-300(2). 
Claimant has not been r e l e a s e d t o h i s r e g u l a r work nor has he 
r e t u r n e d t o h i s r e g u l a r work. OAR 436-35-300(4) p r o v i d e s the 
values assigned t o the v a r i o u s s p e c i f i c v o c a t i o n a l p r e p a r a t i o n 
(SVP) l e v e l s , o b t a i n e d w i t h r e f e r e n c e t o the D i c t i o n a r y of 
O c c u p a t i o n a l T i t l e s and a p p l i c a b l e supplements* Claimant's 
h i g h e s t SVP i n the l a s t 10 years i s as a t i m b e r f a l l e r ( 6 ) , which 
i s assigned a value of +2. 

T r a i n i n g 

No value i s assigned f o r workers who have r e t u r n e d t o 
t h e i r r e g u l a r work or r e f u s e d t h e i r r e g u l a r work a f t e r r e l e a s e t o 
r e g u l a r work by the a t t e n d i n g p h y s i c i a n * OAR 436-35-300(2). 
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These c o n d i t i o n s are not a p p l i c a b l e t o c l a i m a n t . I f no 
documentation d e m o n s t r a t i n g competence i n some s p e c i f i c v o c a t i o n a l 
p u r s u i t i s p r e s e n t , a value of +1 i s assigned. Former OAR 
4 3 6 - 3 5 - 3 0 0 ( 5 ) ( a ) . Inasmuch as no documentation of such t r a i n i n g 
was p r o v i d e d , a value of +1 i s assigned. 

A l l the e d u c a t i o n f a c t o r s are added f o r a t o t a l v a l u e 
of + 4* OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) [ s i c ] . 

A d a p t a b i l i t y t o p e r f o r m a g i v e n j o b 

No value i s assigned f o r workers who have r e t u r n e d t o 
t h e i r r e g u l a r work or r e f u s e d t h e i r r e g u l a r work a f t e r r e l e a s e t o 
r e g u l a r work by the a t t e n d i n g p h y s i c i a n * OAR 436-35-310(1). When 
workers are unable t o r e t u r n t o t h e i r u sual and customary work, 
but have r e t u r n e d t o m o d i f i e d work, the value f o r t h i s f a c t o r 
s h a l l be based on the d i f f e r e n c e between the p h y s i c a l c a p a c i t y 
necessary t o p e r f o r m the usual and customary work and the p h y s i c a l 
c a p a c i t y r e q u i r e d t o p e r f o r m the m o d i f i e d j o b a c c o r d i n g t o a t a b l e 
p r o v i d e d i n OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

Here, c l a i m a n t ' s work a t i n j u r y was heavy. T h e r e a f t e r , 
he r e t u r n e d t o work as a machine o p e r a t o r which i s a medium 
c a p a c i t y employment. A c c o r d i n g l y , the a d a p t a b i l i t y value i s + 2* 

Assembling the f a c t o r s 

The age value i s added t o the t o t a l value f o r 
e d u c a t i o n . (0 + 4 = 4 ) . OAR 438-35-280(4)* The sum of the 
values f o r age and e d u c a t i o n are m u l t i p l i e d by the v a l u e f o r 
a d a p t a b i l i t y . ( 4 x 2 = 8 ) * OAR 438-35-280(6). The p r o d u c t of 
the values f o r age/education and a d a p t a b i l i t y i s added t o the 
t o t a l impairment value t o reach the percentage of permanent 
unscheduled permanent d i s a b i l i t y t o be awarded* (8 + 20 = 2 8 ) . 
OAR 438-35-280(7). A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s 
e n t i t l e d t o an unscheduled permanent d i s a b i l i t y award of 28 
p e r c e n t under the s t a n d a r d s . 

Clear and Convincing Evidence 
N e i t h e r p a r t y i s prevented or l i m i t e d from e s t a b l i s h i n g 

by c l e a r and c o n v i n c i n g evidence t h a t the degree of permanent 
d i s a b i l i t y s u f f e r e d by the c l a i m a n t i s more or l e s s than the 
e n t i t l e m e n t i n d i c a t e d by the standards adopted by the D i r e c t o r 
under ORS 656.726. See ORS 656.283(7); 656.295(5)* To be " c l e a r 
and c o n v i n c i n g , " evidence must e s t a b l i s h t h a t the t r u t h of t h e 
a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r 
v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, c l a i m a n t a s s e r t s t h a t the o p i n i o n of h i s 
v o c a t i o n a l e x p e r t , Mr. McNaught, e s t a b l i s h e s by c l e a r and 
c o n v i n c i n g evidence t h a t 16 p e r c e n t as awarded by the 
D e t e r m i n a t i o n Order was inadequate* He argues t h a t McNaught's 
evidence s u p p o r t s the Referee's award of 40 p e r c e n t * Comparing 
c l a i m a n t ' s wages at the time of h i s i n j u r y w i t h h i s p o s t - i n j u r y 
wages, McNaught opined t h a t c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y 
was g r e a t e r than t h a t r e f l e c t e d i n the p r i o r award. 

Altho u g h McNaught's o p i n i o n i s p r o b a t i v e , we are not 
persuaded t h a t i t e s t a b l i s h e s by c l e a r and c o n v i n c i n g evidence 
t h a t c l a i m a n t ' s l o s s of e a r n i n g c a p a c i t y i s g r e a t e r than t h a t we 
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have hereby awarded under the standards* Since commencing 
employment as a machine o p e r a t o r , c l a i m a n t has e x p e r i e n c e d a 
steady growth i n e a r n i n g s . I n t h i s r e g a r d , whereas McNaught 
b e l i e v e d t h a t c l a i m a n t was e a r n i n g $5*00 per hour i n h i s new j o b 
and assumed i t was u n l i k e l y he was capable of e a r n i n g more w i t h o u t 
e d u c a t i o n or t r a i n i n g , he was i n f a c t e a r n i n g $9.00 per hour. 

I n a d d i t i o n , compensation i s due f o r l o s s of " e a r n i n g 
c a p a c i t y " r a t h e r than merely l o s s of e a r n i n g s . The r e c o r d 
e s t a b l i s h e s i n t h i s r e g ard t h a t c l a i m a n t can reasonably expect t o 
r e c e i v e c o n t i n u e d s a l a r y i n c r e a s e s approaching the p o i n t where he 
i s e a r n i n g the same s a l a r y as he was a t the time of i n j u r y * 
Moreover, t h e r e i s no p e r s u a s i v e evidence i n the r e c o r d t h a t 
c l a i m a n t ' s c u r r e n t employment i s i n any sense unique i n t h i s , 
r e g a r d . I n c o n c l u s i o n , c l a i m a n t has not e s t a b l i s h e d by c l e a r and 
c o n v i n c i n g evidence t h a t h i s l o s s of e a r n i n g c a p a c i t y i s g r e a t e r 
than t h a t r e f l e c t e d i n an award of 28 p e r c e n t unscheduled 
permanent p a r t i a l d i s a b i l i t y . 

A t t o r n e y Fee 

I n h i s b r i e f on review, c l a i m a n t argues he i s e n t i t l e d 
t o a c a r r i e r - p a i d a t t o r n e y fee i f we should a f f i r m the J u l y 14, 
1988 D e t e r m i n a t i o n Order. I n s t e a d , we are i n c r e a s i n g the award 
c o n t a i n e d i n the D e t e r m i n a t i o n Order. I m p l i c i t l y , c l a i m a n t argues 
he i s e n t i t l e d t o a c a r r i e r - p a i d fee under t h i s c i r c u m s t a n c e * ORS 
656.382(2) p r o v i d e s f o r a c a r r i e r - p a i d fee where two c o n d i t i o n s 
are met. F i r s t , t h e request f o r h e a r i n g or review must be 
i n i t i a t e d by the c a r r i e r . Second, the a d j u d i c a t o r must f i n d t h a t 
the compensation awarded t o c l a i m a n t "should not be d i s a l l o w e d or 
reduced*" Here, SAIF requested review* However, pu r s u a n t t o our 
o r d e r , c l a i m a n t ' s compensation as awarded by the Referee w i l l be 
reduced. T h e r e f o r e , c l a i m a n t i s not e n t i t l e d t o a c a r r i e r - p a i d 
a t t o r n e y f e e . 

ORDER 

The Referee's order dated November 10, 1988 i s 
m o d i f i e d . I n l i e u of the Referee's award and i n a d d i t i o n t o the 
16 p e r c e n t (51.2 degrees) unscheduled permanent d i s a b i l i t y awarded 
by D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 12 p e r c e n t (38.4 
degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l 
award t o date of 28 p e r c e n t (89*6 degrees) unscheduled permanent 
d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n * Claimant's a t t o r n e y 
fee s h a l l be a d j u s t e d a c c o r d i n g l y . 

MARIA P. GONZALEZ, Claimant WCB 85-08859 
Eveleen Henry, Claimant's Attorney August 17, 1989 
Ridgway Foley, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r * 

Claimant r e q u e s t s review of Referee N i c h o l s ' o r d e r 
t h a t : (1) upheld the i n s u r e r ' s p a r t i a l d e n i a l r e l a t i n g t o her 
s h o u l d e r s ; (2) r e j e c t e d her request f o r a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r unreasonable d e n i a l of the above c o n d i t i o n s ; and 
(3) i n c r e a s e d her award of unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r her neck from the 55 p e r c e n t (176 degrees) awarded 
by D e t e r m i n a t i o n Order t o 70 p e r c e n t (224 d e g r e e s ) , but r e j e c t e d 
her request f o r an award of permanent t o t a l d i s a b i l i t y * I n i t s 
respondent's b r i e f , the i n s u r e r contends t h a t the Referee e r r e d i n 
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s e t t i n g a s i d e i t s p a r t i a l d e n i a l r e l a t i n g t o c l a i m a n t ' s neck-. The 
is s u e s are t h e c o m p e n s a b i l i t y of c l a i m a n t ' s shoulder and neck 
c o n d i t i o n s , p e n a l t i e s , a t t o r n e y fees and e x t e n t o f d i s a b i l i t y * 

The Board adopts t he Referee's f i n d i n g s of f a c t and 
c o n c l u s i o n s of law w i t h t h e f o l l o w i n g a d d i t i o n s * 

ADDITIONAL FINDINGS OF FACT 

Claimant i s l i m i t e d t o l i g h t or sedentary work. She 
speaks Spanish, but does not speak, read or w r i t e E n g l i s h w e l l * 
She i s unable t o d r i v e an automobile* The i n s u r e r r e f e r r e d 
c l a i m a n t f o r v o c a t i o n a l a s s i s t a n c e i n August 1985. The v o c a t i o n a l 
c o u n s e l o r determined t h a t an a u t h o r i z e d t r a i n i n g program would be 
necessary and began s e a r c h i n g f o r o p p o r t u n i t i e s f o r o n - t h e - j o b 
t r a i n i n g * E v e n t u a l l y an employer, who expressed c o n s i d e r a b l e 
i n t e r e s t i n t r a i n i n g c l a i m a n t , was l o c a t e d . The j o b was w i t h i n 
c l a i m a n t ' s p h y s i c a l l i m i t a t i o n s and the employer's premises were 
w i t h i n w a l k i n g d i s t a n c e of c l a i m a n t ' s home. The employer a l s o 
spoke Spanish. 

While t h e v o c a t i o n a l c o u n s e l o r was a t t e m p t i n g t o arrange 
a meeting between h i m s e l f , c l a i m a n t and the employer, c l a i m a n t 
v i s i t e d t h e employer's premises h e r s e l f . While t h e r e , she t o l d 
the employer t h a t she was not r e a l l y i n t e r e s t e d i n worki n g f o r the 
employer and t h a t she f e l t l i k e she was being p r e s s u r e d t o ta k e 
the j o b . A f t e r t h a t , t h e employer r e f u s e d t o c o n s i d e r c l a i m a n t 
f u r t h e r f o r the p o s i t i o n * Claimant's v o c a t i o n a l a s s i s t a n c e was 
then t e r m i n a t e d * Claimant d i d not c h a l l e n g e the t e r m i n a t i o n * 

Claimant i s not w i l l i n g t o seek r e g u l a r g a i n f u l 
employment and has not made reasonable e f f o r t s t o o b t a i n such 
employment. 

ADDITIONAL CONCLUSIONS OF LAW 

Claimant's o p p o r t u n i t i e s f o r employment are s e v e r e l y 
r e s t r i c t e d by her p h y s i c a l l i m i t a t i o n s , her i n a b i l i t y t o 
communicate i n E n g l i s h and her t r a n s p o r t a t i o n problems. 
Nonetheless, the v o c a t i o n a l counselor was able t o f i n d a j o b 
w i t h i n these r e s t r i c t i o n s * Claimant then sabotaged t h i s p o s i t i o n 
by e x p r e s s i n g a l a c k of m o t i v a t i o n t o the p o t e n t i a l employer. 
Under these c i r c u m s t a n c e s , we agree w i t h the Referee t h a t c l a i m a n t 
has f a i l e d t o demonstrate a w i l l i n g n e s s t o o b t a i n r e g u l a r g a i n f u l 
employment or made reasonable e f f o r t s i n t h a t d i r e c t i o n * 

ORDER 

The Referee's o r d e r dated March 23, 1988 i s a f f i r m e d * 
Claimant's a t t o r n e y i s awarded $200 f o r s e r v i c e s on Board review 
i n c o n n e c t i o n w i t h t h e p a r t i a l d e n i a l r e l a t i n g t o her neck, t o be 
p a i d by t h e i n s u r e r . A c l i e n t - p a i d f e e , payable from t h e i n s u r e r 
t o i t s c o u n s e l , o f up t o $1,624 i s approved. 

•BMgMBiMgSgggEggSggBgggB ' 
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RACHID KAADY, Claimant WCB TP-89004 
Paul Rask, Claimant's Attorney August 17, 1989 
Pozzi, et a l . , Attorneys Third Party Dis t r i b u t i o n Order 
Schwabe, et a l . , Attorneys 
Cooney, Moscato & Crew, Attorneys 
Michael Kohlkoff, Attorney 
Acker, Underwood, et a l . , Attorneys 

EBI Companies, a p u r p o r t e d paying agency, has p e t i t i o n e d 
the Board t o r e s o l v e a d i s p u t e c o n c e r n i n g a t h i r d - p a r t y 
s e t t l e m e n t . See ORS 656.587, 656.593. EBI contends t h a t t h e 
s e t t l e m e n t between c l a i m a n t and the P r o f e s s i o n a l L i a b i l i t y Fund 
(t h e "Fund" i s the m a l p r a c t i c e i n s u r e r f o r c l a i m a n t ' s a t t o r n e y i n 
the t h i r d p a r t y l a w s u i t ) i s v o i d f o r want of p r i o r a p p r o v a l by 
EBI. I n a d d i t i o n , EBI requests t h a t we s t r i k e c e r t a i n p o r t i o n s o f 
the Fund's Motion t o C o n s o l i d a t e f i l e d i n t h i s case* The Fund, on 
b e h a l f of c l a i m a n t , argues t h a t EBI has no l i e n a b l e i n t e r e s t i n 
the s e t t l e m e n t proceeds. 

We g r a n t EBI's p a r t i a l m o t i o i n t o s t r i k e . However, on 
the m e r i t s , we conclude t h a t EBI does not have a l i e n under t h e 
t h i r d p a r t y s t a t u t e s . T h e r e f o r e , t h e requested r e l i e f i s d e n i e d . 

FINDINGS OF FACT 

Claim a n t , a d e l i v e r y m a n , s u f f e r e d a low back i n j u r y on 
A p r i l 15, 1983, w h i l e l i f t i n g a t e l e v i s o n f o r EBI's i n s u r e d * EBI 
i n i t i a l l y denied t h e c l a i m , then l a t e r r e s c i n d e d i t s d e n i a l * 

A p p r o x i m a t e l y two months l a t e r , on June 23, 1983, 
c l a i m a n t was i n v o l v e d i n an o n - t h e - j o b a u t o m o b i l e a c c i d e n t from 
which he s u f f e r e d i n c r e a s e d low back symptoms along w i t h 
a d d i t i o n a l new symptoms* At the time of t h i s a u t o m o b i l e a c c i d e n t , 
Fireman's Fund had r e p l a c e d EBI as the employer's wor k e r s ' 
compensation c a r r i e r * 

On February 15, 1984, EBI is s u e d a d e n i a l of elbow and 
shoulder c o n d i t i o n s a r i s i n g from the automobi l e a c c i d e n t * The 
d e n i a l was not c h a l l e n g e d * 

Two years l a t e r , on May 1, 1985, c l a i m a n t ' s t h e n 
a t t o r n e y requested a h e a r i n g l i s t i n g dates of i n j u r y of A p r i l 15, 
1983 and June 23, 1983, and EBI and Fireman's Fund as i n s u r e r s . 
He d i d not s p e c i f y the i s s u e s * 

On June 19, 1985, c l a i m a n t ' s a t t o r n e y commenced a t h i r d 
p a r t y a c t i o n a g a i n s t t h e owner and the d r i v e r of the o t h e r v e h i c l e 
i n v o l v e d i n the June 1983 motor v e h i c l e a c c i d e n t * 

On September 19, 1985, EBI denied c o n t i n u e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s low back c o n d i t i o n , c o n t e n d i n g t h a t 
c l a i m a n t had i n j u r e d h i s low back i n the June 23, -1983 motor 
v e h i c l e a c c i d e n t * Claimant's a t t o r n e y subsequently p r e p a r e d a 
Request f o r Hearing c h a l l e n g i n g EBI's September 19, 1985 d e n i a l * 
This request was sent t o EBI, but was not r e c e i v e d by the Hearings 
D i v i s i o n . 

On March 13, 1986, c l a i m a n t ' s May 1, 1985 Request f o r 
Hearing was dismissed* No appeal was taken from t h i s d i s m i s s a l 
o r d e r . 

S h o r t l y t h e r e a f t e r , the t h i r d p a r t y defendants moved t h e 
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t r i a l c o u r t t o d i s m i s s c l a i m a n t ' s t h i r d p a r t y s u i t * The mo t i o n 
was g r a n t e d by. t h e t r i a l c o u r t , and judgment was sub s e q u e n t l y 
e n t e r e d i n f a v o r of the t h i r d p a r t y d e f e n d a n t s . 

T h e r e a f t e r , c l a i m a n t a s s e r t e d a l e g a l m a l p r a c t i c e c l a i m 
a g a i n s t t h e a t t o r n e y who had re p r e s e n t e d him both i n t h e t h i r d 
p a r t y a c t i o n and t h e workers' compensation m a t t e r s * EBI 
subsequently n o t i f i e d c l a i m a n t of i t s a s s e r t e d l i e n as t o any 
r e c o v e r i e s i n the m a t t e r . 

A Referee's order dated March 3 1 , 1988 h e l d , i n t e r a l i a , 
t h a t c l a i m a n t had f a i l e d t o t i m e l y appeal EBI's September 19 , 1985 
low back d e n i a l . No appeal was taken from t h a t o r d e r . 

On June 24, 1988, the Fund n o t i f i e d EBI t h a t t h e 
m a l p r a c t i c e a c t i o n a r i s i n g out of the t h i r d p a r t y c l a i m had been 
s e t t l e d by the p a r t i e s f o r the sum of $10 ,000 , and t h a t a 
s e t t l e m e n t of $20,000 had been reached w i t h regard t o t h e worke r s ' 
compensation cases. 

EBI su b s e q u e n t l y p e t i t i o n e d t h e Board t o r e s o l v e t h e 
d i s p u t e over i t s a l l e g e d e n t i t l e m e n t t o a share of the s e t t l e m e n t 
proceeds. 

On May 16, 1989, the Fund f i l e d a Motion t o C o n s o l i d a t e 
t h i s case w i t h two o t h e r c a se s i These o t h e r cases a l s o r a i s e d 
q u e s t i o n s i n v o l v i n g a l l e g e d l i e n s a g a i n s t proceeds r e s u l t i n g from 
l e g a l m a l p r a c t i c e s e t t l e m e n t s . I n a d d i t i o n t o i t s argument 
r e g a r d i n g c o n s o l i d a t i o n , t h e Fund argued t h a t EBI's l i e n , i f any, 
should be l i m i t e d t o the $10,000 s e t t l e m e n t e n t e r e d i n t o w i t h 
regard t o the t h i r d p r t y s u i t * With i t s m o t i o n , t h e Fund 
s u b m i t t e d as e x h i b i t s c o p i e s of the two s e t t l e m e n t agreements 
a r i s i n g out of the l e g a l m a l p r a c t i c e a c t i o n * E x h i b i t "A" i s a 
copy of the agreement s e t t l i n g clamant's m a l p r a c t i c e c l a i m 
r e l a t i n g t o h i s workers' compensation c l a i m s . This e x h i b i t was 
not s u b m i t t e d w i t h the Fund's Memorandum of O p p o s i t i o n t o EBI's 
P e t i t i o n f o r R e l i e f . 

EBI o b j e c t e d t o c o n s o l i d a t i o n of the t h r e e cases* EBI 
a l s o moved t o have the Board s t r i k e those p o r t i o n s of the Fund's 
Motion f o r C o n s o l i d a t i o n which a l l e g e d l y p r e s e n t e d new arguments 
and which i n c l u d e d t h e e x h i b i t not p r e v i o u s l y s u b m i t t e d * 

The Fund's request t o c o n s o l i d a t e t h e t h r e e cases was 
denied by the Board by l e t t e r dated June 5, 1989. EBI's motion t o 
s t r i k e p o r t i o n s of the Fund's Motion f o r C o n s o l i d a t i o n was 
d e f e r r e d u n t i l the time of review. 

CONCLUSIONS OF LAW AND OPINION 

Motion t o S t r i k e 

By l e t t e r dated February I B , 1989, t h e Board e s t a b l i s h e d 
a b r i e f i n g schedule f o r t h i s m a t t e r * See former OAR 438-11-045* 
Pursuant t o t h a t b r i e f i n g schedule, t he Fund f i l e d a memorandum i n 
o p p o s i t i o n to'EBI's p e t i t i o n * EBI then f i l e d a r e p l y memorandum. 
T h e r e a f t e r , the Fund f i l e d i t ' s Motion t o C o n s o l i d a t e * However, 
the Fund's motion i s not l i m i t e d t o a r g u i n g i n f a v o r of 
c o n s o l i d a t i o n . Rather, t he Fund's motion c o n t a i n s s u b s t a n t i v e 
argument r e g a r d i n g the m e r i t s of EBI's p e t i t i o n * This new 
argument was pre s e n t e d o u t s i d e t h e b r i e f i n g schedule and, 
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t h e r e f o r e , ws not t i m e l y p r e s e n t e d ! Our review w i l l be l i m i t e d t o 
those arguments t i m e l y r a i s e d by the p a r t i e s * 

Moreover, no e x p l a n a t i o n has been p r o v i d e d as t o why 
E x h i b i t "A" t o the Fund's Motion t o C o n s o l i d a t e c o u l d not have 
been s u b m i t t e d w i t h the Fund's i n i t i a l memorandum. We conclude 
t h a t t h e e x h i b i t was o b t a i n a b l e w i t h due d i l i g e n c e a t the ti m e o f 
f i l i n g of the Fund's i n i t i a l memorandum* T h e r e f o r e , the e x h i b i t 
w i l l not be c o n s i d e r e d * See Donald P. Bond,. 40 Van N a t t a 361, 480 
( 1988) . 

M e r i t s 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e 
neg l i g e n c e or wrong of a t h i r d person not i n the same employ, t h e 
i n j u r e d worker may e l e c t t o seek a remedy a g a i n s t t he t h i r d 
person* ORS 656.154, 656.578* The proceeds of any damages 
recovered from a t h i r d person by the worker s h a l l be s u b j e c t t o a 
l i e n of the paying agency f o r i t s share of the proceeds-. ORS 
656*593. I n a d d i t i o n , any compromise of a t h i r d p a r t y a c t i o n i s 
v o i d unless made w i t h the w r i t t e n a p p r o v a l of the p a y i n g agency 
o r , i n the eveat of a d i s p u t e between the p a r t i e s , by o r d e r of the 
Board* ORS 656*587* A "paying agency" i s d e f i n e d as "the 
s e l f - i n s u r e d employer or i n s u r e r paying b e n e f i t s t o the worker or 
b e n e f i c i a r i e s * " ORS 656*576* 

Here, EBI contends t h a t i t i s a "paying agency" f o r a 
compensable i n j u r y and t h a t s e t t l e m e n t of c l a i m a n t ' s l e g a l 
m a l p r a c t i c e a c t i o n r e p r e s e n t s a compromise of a t h i r d p a r t y 
a c t i o n * F u r t h e r , EBI argues t h a t the s e t t l e m e n t agreement i s v o i d 
because c l a i m a n t d i d not f i r s t o b t a i n EBI's w r i t t e n a p p r o v a l of 
the agreement, The Fund contends t h a t the proceeds of the l e g a l 
m a l p r a c t i c e s e t t l e m e n t are not s u b j e c t t o EBI's a s s e r t e d l i e n * We 
agree t h a t EBI does not possess a v a l i d l i e n a g a i n s t the 
m a l p r a c t i c e s e t t l e m e n t proceeds, but we do so f o r reasons o t h e r 
than those advanced by the Fund. 

As p r e v i o u s l y s t a t e d , t he proceeds of a t h i r d p a r t y 
s e t t l e m e n t are s u b j e c t t o an i n s u r e r ' s l i e n as paying agency* See 
ORS 656.593. However, t h i s p r o v i s i o n i s c o n t i n g e n t upon t h e 
i n s u r e r s t a t u s as a pa y i n g agency on a compensable i n j u r y due t o 
the n e g l i g e n c e or wrong of the t h i r d person. We r e c e n t l y d e a l t 
w i t h t h i s requirement i n Marvin C* W r i g h t , 41 Van Nat t a 36 
(1989). Claimant i n Wr i g h t had been i n v o l v e d i n an a u t o m o b i l e 
a c c i d e n t r e s u l t i n g i n i n j u r i e s * Claimant f i l e d workers' 
compensation c l a i m s w i t h a number of employers* SAIF, on b e h a l f 
of s e v e r a l noncomplying employers, denied c o m p e n s a b i l i t y o f t h e 
c l a i m s . Claimant subsequently f i l e d a t h i r d p a r t y s u i t . While 
the c l a i m was s t i l l i n denied s t a t u s , c l a i m a n t s e t t l e d t h e t h i r d 
p a r t y a c t i o n . None of the proceeds of t h a t s e t t l e m e n t were 
d i s t r i b u t e d t o SAIF. 

T h e r e a f t e r , SAIF's d e n i a l was s e t as i d e on Board 
review. SAIF, a s s e r t i n g e n t i t l e m e n t t o a share o f the proceeds 
from t he p r i o r s e t t l e m e n t , p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f 
the d i s p u t e . F o l l o w i n g r e v i e w , we concluded t h a t SAIF was not 
e n t i t l e d t o any p o r t i o n of c l a i m a n t ' s s e t t l e m e n t * We noted t h a t , 
at the time of the s e t t l e m e n t , c l a i m a n t ' s i n j u r y c l a i m was i n 
denied s t a t u s * Because SAIF was not "paying b e n e f i t s t o t h e 
worker" at the time of the s e t t l e m e n t , we found t h a t SAIF was not 
a "paying agency" as d e f i n e d by ORS 656*576. 
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Here, EBI was s i m i l a r l y not a paying agency w i t h r e g a r d 
t o a compensable, c l a i m a t the time of the s e t t l e m e n t agreements 
F i r s t , EBI was not the i n s u r e r on the r i s k a t the time o f t h e 
June 23, 1983 aut o m o b i l e a c c i d e n t which gave r i s e t o t h e t h i r d 
p a r t y s u i t s Rather, Fireman's Fund was the c a r r i e r on t h e r i s k a t 
t h a t t i m e . Thus, any b e n e f i t s which were p a i d by EBI were p a i d 
pursuant t o the compensable A p r i l 15, 1983 i n j u r y r a t h e r t h a n t h e 
June 23, 1983 aut o m o b i l e a c c i d e n t s Moreover, on September 19, 
1985, EBI is s u e d a d e n i a l of c o n t i n u e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s low back c o n d i t i o n on the b a s i s t h a t c l a i m a n t had 
i n j u r e d h i s low back i n the June 23, 1983 automobi l e a c c i d e n t s As 
of t he date of t he s e t t l e m e n t agreement, EBI's d e n i a l had become 
f i n a l by o p e r a t i o n of law. Consequently, EBI i s not a p a y i n g 
agency as d e f i n e d by ORS 656s576. 

F i n a l l y , a l i e n can o n l y be e n f o r c e a b l e a g a i n s t a t h i r d 
p a r t y r e c o v e r y a t t r i b u t a b l e t o a compensable i n j u r y * See ORS 
656.578; 656»593s Here, the i n j u r i e s a r i s i n g from c l a i m a n t ' s 
June 23, 1983 au t o m o b i l e a c c i d e n t were never accepted by EBI» 
Indeed, EBI e x p r e s s l y denied c l a i m a n t ' s shoulder and arm 
c o n d i t i o n s i n February 1984 and h i s low back c o n d i t i o n i n 
September 1985s Inasmuch as EBI never accepted c l a i m a n t ' s i n j u r y 
c l a i m a r i s i n g from t he June 23, 1983 automobi l e a c c i d e n t , e i t h e r 
v o l u n t a r i l y or i n compliance w i t h a l i t i g a t i o n o r d e r , t he c l a i m i s 
not compensable and EBI i s not e n t i t l e d t o a t h i r d p a r t y l i e n . 

A c c o r d i n g l y , we h o l d t h a t EBI's a p p r o v a l of the 
m a l p r a c t i c e s e t t l e m e n t was not r e q u i r e d and t h a t EBI i s not 
e n t i t l e d t o a share of the s e t t l e m e n t proceeds under the t h i r d 
p a r t y s t a t u t e s . 

IT IS SO ORDERED. 
Board Member F e r r i s , s p e c i a l l y c o n c u r r i n g : 

I agree t h a t EBI Companies, the p u r p o r t e d p a y i n g agency, 
i s not e n t i t l e d t o a share of the m a l p r a c t i c e s e t t l e m e n t s I n 
re a c h i n g t h i s c o n c l u s i o n , I note t h a t EBI's d e n i a l o f 
r e s p o n s i b i l i t y had become f i n a l by o p e r a t i o n of law a t t he time of 
th e s e t t l e m e n t s T h e r e f o r e , c l a i m a n t ' s recovery was not 
a t t r i b u t a b l e t o a compensable i n j u r y f o r which EBI was r e s p o n s i b l e s 

I s p e c i f i c a l l y do not agree w i t h t h e reasoning expressed 
by the h o l d i n g of Marvin C. W r i g h t , 41 Van Nat t a 36 ( 1 9 8 9 ) * 
W r i g h t h o l d s t h a t t h e c r i t i c a l t i m e t o determine whether a c a r r i e r 
i s a Spaying agency" as d e f i n e d by ORS 656.576 i s the date of t h e 
s e t t l e m e n t . I disagrees 

I submit t h a t u n t i l t h e c o m p e n s a b i l i t y i s s u e has been 
f i n a l l y r e s o l v e d , the q u e s t i o n of whether a c a r r i e r i s a p a y i n g 
agency remains v i a b l e . T h e r e f o r e , any proposed s e t t l e m e n t o f 
p o t e n t i a l t h i r d p a r t y a c t i o n s should e i t h e r be h e l d i n abeyance or 
the proceeds p l a c e d i n escrow pending t he u l t i m a t e r e s o l u t i o n of 
the c o m p e n s a b i l i t y l i t i g a t i o n s 

As p r e v i o u s l y n o t e d , EBI's d e n i a l had become f i n a l by 
o p e r a t i o n of law a t the time of the s e t t l e m e n t s Since t h e 
c o m p e n s a b i l i t y q u e s t i o n had been f i n a l l y determined a t t h e t i m e of 
the s e t t l e m e n t , t h e W r i g h t h o l d i n g i s not d i r e c t l y c o n t r o l l i n g s 
Consequently, a l t h o u g h I d i s a g r e e w i t h t he p r i n c i p l e e n u n c i a t e d i n 
the W r i g h t case, I concur w i t h the c o n c l u s i o n t h a t EBI i s not a 
pa y i n g agency. 
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CHARLENE TOOLE, Claimant WCB TP-89003 
Steven Hendricks, Claimant's Attorney August 17, 1989 
Dixon, N i c h o l l s & Friedman, Attorneys T h i r d Party D i s t r i b u t i o n Order 
Schwabe, et a l . , Defense Attorneys 
M a r t i n , B i s c h o f f , et a l . , Attorneys 
Cooney, Moscato & Crew, Attorneys 

A p u r p o r t e d p a y i n g agency has p e t i t i o n e d t h e B o a r d t o 
r e s o l v e a d i s p u t e c o n c e r n i n g a p u r p o r t e d t h i r d - p a r t y s e t t l e m e n t s 
See ORS 656.587; 6 5 6 ; 5 9 3 s The p a y i n g agency c o n t e n d s t h a t t h e 
s e t t l e m e n t between c l a i m a n t and t h e P r o f e s s i o n a l L i a b i l i t y Fund 
( t h e m a l p r a c t i c e i n s u r e r f o r c l a i m a n t ' s a t t o r n e y i n t h e t h i r d 
p a r t y l a w s u i t ) i s v o i d f o r want o f p r i o r a p p r o v a l by t h e p a y i n g 
a g e n c y . The P r o f e s s i o n a l L i a b i l i t y Fund ( " t h e F u n d " ) , on b e h a l f 
o f c l a i m a n t , a r g u e s t h a t t h e Board l a c k s j u r i s d i c t i o n t o a d d r e s s 
t h e i s s u e . A l t e r n a t i v e l y , t h e Fund a s s e r t s t h a t the' p a y i n g 
a g e n c y ' s l i e n does n o t e x t e n d t o t h e s e t t l e m e n t p r o c e e d s . 

We c o n c l u d e t h a t we may p r o p e r l y e x e r c i s e j u r i s d i c t i o n 
o v e r t h i s m a t t e r and t h a t t h e p a y i n g a g e n c y ' s l i e n a t t a c h e s t o t h e 
p r o c e e d s o f t h e s e t t l e m e n t i n q u e s t i o n . M o r e o v e r , t h e s e t t l e m e n t 
a g r e ement i s v o i d because i t was n o t made w i t h t h e a p p r o v a l o f t h e 
p a y i n g a g e n c y . 

FINDINGS OF FACT 

On J a n u a r y 24, 1984, w h i l e p e r f o r m i n g h er employment 
d u t i e s as a home h e a l t h c a r e n u r s e , c l a i m a n t was i n v o l v e d i n a 
m o t o r v e h i c l e a c c i d e n t . As a r e s u l t o f t h i s a c c i d e n t , c l a i m a n t 
s u s t a i n e d i n j u r i e s i n v o l v i n g h e r neck and backs The c l a i m was 
a c c e p t e d by t h e p a y i n g a g e n c y . 

On F e b r u a r y 17, 1984, t h e p a y i n g agency n o t i f i e d t h e 
d r i v e r o f t h e o t h e r v e h i c l e t h a t i t was p r o v i d i n g w o r k e r s ' 
c o m p e n s a t i o n b e n e f i t s t o c l a i m a n t and i n f o r m e d t h e d r i v e r o f i t s 
s t a t u t o r y l i e n a g a i n s t any s u b s e q u e n t s e t t l e m e n t w h i c h m i g h t 
r e s u l t f r o m t h e a c c i d e n t . 

On F e b r u a r y 28, 1984, c l a i m a n t e x e c u t e d an e l e c t i o n f o r m 
s t a t i n g t h a t she e l e c t e d t o seek r e c o v e r y a g a i n s t t h e t h i r d p a r t y 
o r p a r t i e s who caused t h e a c c i d e n t . C l a i m a n t s u b s e q u e n t l y 
commenced a t h i r d p a r t y a c t i o n a g a i n s t t h e owner and t h e o p e r a t o r 
o f t h e o t h e r v e h i c l e . 

C l a i m a n t ' s t h i r d p a r t y s u i t was t r i e d i n Multn o m a h 
C o u n t y C i r c u i t C o u r t on F e b r u a r y 4, 1986. The j u r y t r i a l r e s u l t e d 
i n a j u d g m e n t i n f a v o r o f t h e t h i r d p a r t y d e f e n d a n t s * C l a i m a n t 
s o u g h t r e v i e w w i t h t h e C o u r t o f A p p e a l s . On June 25, 1986, 
c l a i m a n t ' s a p p e a l was d i s m i s s e d on t h e g r o u n d s t h a t t h e n o t i c e o f 
a p p e a l was n o t t i m e l y f i l e d * 

C l a i m a n t a s s e r t e d a c l a i m a g a i n s t h er a t t o r n e y f o r 
a l l e g e d n e g l i g e n c e i n t h e h a n d l i n g o f her t h i r d p a r t y c l a i m . 
C l a i m a n t ' s a t t o r n e y was i n s u r e d f o r m a l p r a c t i c e t h r o u g h t h e Fund. 
The p a y i n g agency s u b s e q u e n t l y n o t i f i e d t h e a t t o r n e y who 
r e p r e s e n t e d c l a i m a n t i n her l e g a l m a l p r a c t i c e c l a i m t h a t t h e 
p a y i n g agency a s s e r t e d a l i e n as t o any r e c o v e r i e s i n t h e l e g a l 
m a l p r a c t i c e m a t t e r * 

On December 23, 1986, t h e Fund n o t i f i e d t h e p a y i n g 
agency t h a t t h e m a l p r a c t i c e a c t i o n had been s e t t l e d by t h e p a r t i e s 
f o r t h e sum o f $7,200, l e s s c o s t s o f $1,500 i n c u r r e d by c l a i m a n t ' s 
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former a t t o r n e y i n the t h i r d p a r t y a c t i o n , f o r a net s e t t l e m e n t o f 
$ 5 , 7 0 0 . The s e t t l e m e n t agreement e x p r e s s l y noted t h a t t h e p a y i n g 
agency a s s e r t e d a l i e n i n the amount of $7 ,683*79 . The agreement 
f u r t h e r p r o v i d e d t h a t c l a i m a n t ' s a t t o r n e y i n the t h i r d p a r t y 
m a t t e r would "defend, i n d e m n i f y and h o l d [ c l a i m a n t ] harmless from 
any c l a i m s , a c t i o n s , l a w s u i t s , or damages claimed by [ t h e p a y i n g 
agency] on i t s claimed l i e n a g a i n s t t he s e t t l e m e n t proceeds*" 

On January 14, 1987, the paying agency n o t i f i e d t h e Fund 
t h a t e i t h e r : (1 ) the Fund should s a t i s f y t h e paying agency's 
l i e n , or (2 ) the m a t t e r should be presente d t o the Board f o r 
r e s o l u t i o n of the d i s p u t e . When the Fund f a i l e d t o respond t o 
t h i s l e t t e r , the paying agency p e t i t i o n e d the Board f o r r e l i e f 
p u r s u a n t t o ORS 656.576 t o 656 .595 . 

FINDINGS OF FACT 

Claimant's m a l p r a c t i c e c l a i m a g a i n s t her former a t t o r n e y 
was a n c i l l a r y t o her t h i r d p a r t y a c t i o n . 

CONCLUSIONS OF LAW AND OPINION 

I f a worker r e c e i v e s a compensable i n j u r y due t o the 
ne g l i g e n c e or wrong of a t h i r d person not i n the same employ, t he 
worker s h a l l e l e c t whether t o recover damages from such t h i r d 
person. ORS 656 .578 . I f the worker e l e c t s t o pursue a t h i r d 
p a r t y a c t i o n , and i f t he worker s e t t l e s t h e t h i r d p a r t y c l a i m , t he 
agency i s a u t h o r i z e d t o accept as i t s share of t h e proceeds "an 
amount which i s j u s t and p r o p e r , " p r o v i d e d t he worker r e c e i v e s a t 
l e a s t t h e amount t o which he i s e n t i t l e d under ORS 656*593(1) and 
( 2 ) * ORS 6 5 6 * 5 9 3 ( 1 ) ; E s t a t e of Troy Vance v* W i l l i a m s , 84 Or App 
616, 619-20 ( 1 9 8 7 ) . Any s e t t l e m e n t by the worker i s v o i d u n l e s s 
made w i t h the w r i t t e n a p p r o v a l of the paying agency o r , i n t h e 
event o f a d i s p u t e between the p a r t i e s , by ord e r of t h e Board. 
ORS 656*587. 

The p a y i n g agency argues t h a t c l a i m a n t ' s s e t t l e m e n t w i t h 
t he Fund i s v o i d because i t was not made pursuant t o e i t h e r 
w r i t t e n a p p r o v a l from t he agency or Board o r d e r . I n response, t h e 
Fund contends t h a t the paying agency's s t a t u t o r y l i e n does n o t 
extend t o a rec o v e r y a g a i n s t an a t t o r n e y , or the a t t o r n e y ' s 
i n s u r e r , f o r damages r e s u l t i n g from a l l e g e d m a l p r a c t i c e a r i s i n g 
o u t o f the t h i r d p a r t y a c t i o n * The Fund c i t e s s e v e r a l cases from 
o t h e r j u r i s d i c t i o n s which s u p p o r t , t o one degree or an o t h e r , t h i s 
p r o p o s i t i o n . We conclude, however, t h a t c u r r e n t Oregon law i s 
c o n t r a r y t o the Fund's c o n t e n t i o n . 

We conclude t h a t t h e Court of Appeals' d e c i s i o n i n 
S h i p l e y v. SAIF, 79 Or app 149, rev den 301 Or 338 ( 1 9 8 6 ) , i s 
c o n t r o l l i n g . I n S h i p l e y c l a i m a n t recovered a judgment f o r t h e 
ne g l i g e n c e of a t h i r d p a r t y defendant* However, the i n s u r e r f o r 
the t h i r d p a r t y defendant r e f u s e d t o pay t h e judgment. Claimant 
then f i l e d an a c t i o n a g a i n s t t he i n s u r e r on the p o l i c y * A j u r y 
found i n f a v o r of c l a i m a n t and awarded him the amount of the 
o r i g i n a l judgment p l u s i n t e r e s t * 

SAIF, the paying agency on the u n d e r l y i n g c l a i m , 
a s s e r t e d i t s s t a t u t o r y l i e n on the recovery* c l a i m a n t o b j e c t e d t o 
SAIF's l i e n . Claimant argued t h a t the l i e n can o n l y a r i s e out of 
an a c t i o n f o r the "negligence or wrong of a t h i r d person" and not 
out o f an a c t i o n by the b e n e f i c i a r y of an ins u r a n c e c o n t r a c t * We 
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r e j e c t e d c l a i m a n t ' s argument and he l d t h a t SAIF had a v a l i d l i e n . 
Claimant sought j u d i c i a l review* 

On review, the c o u r t a f f i r m e d * The c o u r t reasoned as 
f o l l o w s (79 Or App a t 152): 

" P l a i n t i f f e l e c t e d t o seek recovery a g a i n s t 
t h e t h i r d p a r t y , and he s u c c e s s f u l l y o b t a i n e d 
an award of damages f o r the n e g l i g e n t l y 
i n f l i c t e d i n j u r y . Only because the t h i r d 
p a r t y ' s i n s u r e r denied coverage d i d p l a i n t i f f 
have t o i n i t i a t e an a c t i o n t o recover the 
amount of the judgment. That a c t i o n was 
a n c i l l a r y t o the a c t i o n a g a i n s t the i n s u r e d , 
because, w i t h o u t t h e judgment a g a i n s t t h e . 
i n s u r e d , no cause of a c t i o n a g a i n s t t he 
i n s u r e r c o u l d have e x i s t e d . P l a i n t i f f ' s 
u l t i m a t e r e c o v e r y of damages arose out of the 
n e g l i g e n t conduct of the t h i r d p a r t y , and the 
proceeds are p r o p e r l y s u b j e c t t o a l i e n by 
SAIF." 
S i m i l a r l y here, the s e t t l e m e n t arose out of c l a i m a n t ' s 

t h i r d p a r t y a c t i o n . I n a d d i t i o n , the s e t t l e m e n t proceeds r e s u l t e d 
from a p o l i c y of i n s u r a n c e , j u s t as the judgment proceeds were 
p a i d p u r s u a n t t o an in s u r a n c e p o l i c y i n S h i p l e y * 

The Fund a t t e m p t s t o d i s t i n g u i s h S h i p l e y on the b a s i s 
t h a t t h e u l t i m a t e recovery t o the paying agency i n S h i p l e y arose 
out of the t h i r d p a r t y ' s n e g l i g e n c e t h a t caused the a c t u a l 
compensable i n j u r y . Here, t h e r e has not been a f i n d i n g t h a t t h e 
t h i r d p a r t y defendants were, i n f a c t , n e g l i g e n t * The Fund a l s o 
contends t h a t t h e a l l e g e d m a l p r a c t i c e of c l a i m a n t ' s a t t o r n e y 
caused no "compensable i n j u r y " t o c l a i m a n t and, t h e r e f o r e , t h a t no 
recovery under the s t a t u t e i s a u t h o r i z e d * By use of the term 
"compensable i n j u r y " the Fund a p p a r e n t l y r e f e r s t o an i n j u r y 
r e s u l t i n g i n a c l a i m which i s compensable under the worke r s ' 
compensation s t a t u t e s . See ORS 656*578* 

However, we conclude t h a t the Fund misreads both t h e 
s t a t u t e and the c o u r t ' s o p i n i o n i n S h i p l e y * The f a c t t h a t 
c l a i m a n t d i d not recover a judgment a g a i n s t t he t h i r d p a r t y 
defendants i s not d i s p o s i t i v e under the s t a t u t e . I t i s f r e q u e n t l y 
the case t h a t s e t t l e m e n t s of t h i r d p a r t y c l a i m s do not i n v o l v e 
admissions of l i a b i l i t y . And y e t , t h e r e can be no doubt t h a t 
s e t t l e m e n t of a t h i r d p a r t y a c t i o n w i t h o u t an admission o f 
l i a b i l i t y i s , n o n e t h e l e s s , s u b j e c t t o a paying agency's l i e n . 

Nor does the f a c t t h a t c l a i m a n t ' s a t t o r n e y ' s conduct d i d 
not r e s u l t i n a compensable i n j u r y d e f e a t the paying agency's 
l i e n . To the c o n t r a r y , i n S h i p l e y t h e i n s u r e r ' s conduct d i d not 
r e s u l t i n a compensable i n j u r y t o c l a i m a n t * Rather, t h e 
d e t e r m i n a t i v e f a c t o r i n S h i p l e y was t h a t t he u l t i m a t e r e c o v e r y t o 
c l a i m a n t evolved out of c l a i m a n t ' s t h i r d p a r t y c l a i m * The same i s 
t r u e here. 

The Fund a l s o argues t h a t the paying agency i s not 
e n t i t l e d t o a share of the s e t t l e m e n t proceeds because no 
" p r i v i t y " e x i s t e d between the paying agency and c l a i m a n t ' s 
a t t o r n e y . However, the paying agency's l i e n i s p u r e l y s t a t u t o r y * 
I t i s e s t a b l i s h e d by the p r o v i s i o n s of ORS 656.576 t h r o u g h 656*595 
and does not depend upon c o n t r a c t or t o r t n o t i o n s . 
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T h e r e f o r e , we c o n c l u d e t h a t t h e p a y i n g a g e n c y ' s l i e n 
e x t e n d s t o t h e m a l p r a c t i c e s e t t l e m e n t e n t e r e d i n t o b e t w e e n 
c l a i m a n t and t h e Fund i C o n s e q u e n t l y , p a y i n g agency a p p r o v a l o f 
t h e s e t t l e m e n t a g r e e m e n t i s r e q u i r e d by s t a t u t e * ORS 656*587* 
Because t h e p a y i n g agency was n o t a l l o w e d an o p p o r t u n i t y t o o b j e c t 
t o t h e s e t t l e m e n t a g r e e m e n t , t h e argeement i s v o i d * 

I T I S SO ORDERED. 

PATRICK L. BUCHANAN, Claimant Own Motion 86-0278M 
Richardson, et a l . , Claimant's Attorneys August 22, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order of Remand 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f t h e 
Bo a r d ' s Own M o t i o n D e t e r m i n a t i o n on R e c o n s i d e r a t i o n , i s s u e d 
November 18, 1987. I n t h a t o r d e r , t h e B o a r d c l o s e d c l a i m a n t ' s own 
m o t i o n c l a i m w i t h an award o f per m a n e n t and t o t a l d i s a b i l i t y * SAIF 
c o n t e n d s t h a t c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . We 
d i s a g r e e and a d h e r e t o o u r November 18, 1987 o r d e r , as s u p p l e m e n t e d 
h e r e i n . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s l o w back 
w h i l e w o r k i n g as a me c h a n i c i n 1970. He has u n d e r g o n e s i x s p i n a l 
s u r g e r i e s a t t h e L4-5 and L5-S1 l e v e l s * H i s c l a i m was l a s t r e o p e n e d 
by B o a r d Own M o t i o n O r d e r , i s s u e d J u l y 2, 1986, w i t h t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n commencing September 20, 1985. 

As a r e s u l t o f h i s i n j u r y and m u l t i p l e s u r g e r i e s , c l a i m a n t 
c u r r e n t l y e x p e r i e n c e s marked l o s s o f l u m b a r f l e x i o n and e x t e n s i o n . 
I n a d d i t i o n , he i s n e v e r t o t a l l y f r e e o f p a i n e x c e p t when he i s i n a 
r e c l i n i n g p o s i t i o n . He i s a l s o s u b j e c t t o f l a r e - u p s o f s e v e r e , 
d i s a b l i n g l o w back p a i n a s s o c i a t e d w i t h s t a n d i n g , w a l k i n g o r s i t t i n g 
f o r even b r i e f p e r i o d s o f t i m e . D u r i n g t h e s e f l a r e - u p s , he r e l i e v e s 
h i s p a i n by r e c l i n i n g . 

C l a i m a n t has an 1 1 t h g r a d e e d u c a t i o n and i s no l o n g e r a b l e 
t o work as a me c h a n i c * F o l l o w i n g h i s i n j u r y , he c o m p l e t e d r e t r a i n i n g 
i n c o s m e t o l o g y and began w o r k i n g i n t h a t f i e l d i n 19 7 1 * He c u r r e n t l y 
owns a b e a u t y s c h o o l w i t h h i s w i f e * He has n o t a c t i v e l y p a r t i c i p a t e d 
i n t h i s b u s i n e s s o r p e r f o r m e d any o t h e r work s i n c e he e x p e r i e n c e d a 
s e v e r e f l a r e - u p o f l o w back p a i n i n J u l y 1985. 

The B o a r d r e o p e n e d t h e c l a i m under i t s own m o t i o n 
j u r i s d i c t i o n w i t h t e m p o r a r y d i s a b i l i t y commencing September 20, 1985. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t p o s s e s s e s t h e knowledge and s k i l l s t o o p e r a t e a 
b e a u t y s c h o o l and work as a c o s m e t o l o g y i n s t r u c t o r o r a 
c o s m e t o l o g i s t * However, h i s s y m p t o m a t i c f l a r e - u p s w o u l d p r e v e n t him 
f r o m p a r t i c i p a t i n g i n t h e o p e r a t i o n o f h i s c o s m e t o l o g y s c h o o l on a 
r e g u l a r and r e l i a b l e b a s i s , and he c o u l d n o t o p e r a t e t h a t b u s i n e s s 
w i t h o u t t h e s u p p o r t o f h i s w i f e . F u r t h e r m o r e , c l a i m a n t w o u l d n o t be 
a b l e t o r e t a i n ' s u i t a b l e , g a i n f u l employment i n a n o r m a l , c o m p e t i t i v e 
m a r k e t . 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o d e m o n s t r a t e t h a t he i s p e r m a n e n t l y and t o t a l l y 
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d i s a b l e d , a c l a i m a n t must prove t h a t he cannot r e g u l a r l y p e r f o r m work 
a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 656 -. 206 ( 1 ) (a) * A c l a i m a n t 
i s e n t i t l e d t o an award of permanent and t o t a l d i s a b i l i t y i f he i s 
unable t o s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y 
normal l a b o r market* Wilson v. Weyerhaeuser, 30 Or App 403, 409 
( 1 9 7 7 ) . A c l a i m a n t who i s unemployable except i n s h e l t e r e d 
employment c a r e f u l l y t a i l o r e d t o h i s p h y s i c a l needs i s permanently 
and t o t a l l y d i s a b l e * Harmon v* SAIF, 71 Or App 724 (1985)* 

Here, SAIF contends t h a t s u i t a b l e , g a i n f u l employment i s 
a v a i l a b l e t o c l a i m a n t w i t h i n h i s own cosmetology business* I n 
s u p p o r t of i t s p o s i t i o n , SAIF r e l i e s on the o p i n i o n of t r e a t i n g 
n e u r o l o g i s t Smith and c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r . I n J u l y 1987, 
Dr* Smith r e p o r t e d t h a t c l a i m a n t ' s p h y s i c a l impairment was i n t h e 
range of severe, and t h a t he was l i m i t e d t o sedentary- or v e r y l i g h t 
a c t i v i t y . I n a l a t e r r e p o r t i s s u e d i n September 1987, Dr* Smith 
opined t h a t c l a i m a n t " i s capable of doing i n s t r u c t i n g and s a l e s 
a s s o c i a t e d w i t h beauty school work supplemented w i t h c l e r i c a l d u t i e s 
of bookkeeping." Based on Dr* Smith's o p i n i o n , c l a i m a n t ' s v o c a t i o n a l 
i n s t r u c t o r determined t h a t r e g u l a r work w i t h i n c l a i m a n t ' s l i m i t a t i o n s 
was a v a i l a b l e i n h i s own b u s i n e s s . 

There are a number of weaknesses i n SAIF's argument* 
F i r s t , i t s p o s i t i o n i g n o r e s the o p i n i o n of Dr* Fagan, c l a i m a n t ' s 
l o n g - t i m e t r e a t i n g o r t h o p e d i c surgeon. Dr* Fagan opined t h a t 
c l a i m a n t was permanently and t o t a l l y d i s a b l e d i n A p r i l 1986, and 
again i n August 1987. Dr* Fagan's o p i n i o n i s e n t i t l e d t o 
c o n s i d e r a b l e w e i g h t , as he has been i n v o l v e d i n c l a i m a n t ' s t r e a t m e n t 
s i n c e 1975. 

Second, we note t h a t Dr. Smith d i d not opine t h a t c l a i m a n t 
c o u l d p e r f o r m t h e sedentary a c t i v i t i e s a s s o c i a t e d w i t h h i s 
cosmetology business on a r e g u l a r b a s i s * See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) * I n 
f a c t , p o r t i o n s of Dr. Smith's J u l y 1987 r e p o r t suggest o t h e r w i s e * I n 
t h a t r e p o r t , Dr. Smith noted t h a t c l a i m a n t would be a b l e t o d i c t a t e 
h i s own hours and would be supported by h i s w i f e and o t h e r s who were 
a c t i v e l y w o r k i n g i n the business* Dr. Smith f u r t h e r noted t h a t 
c l a i m a n t should be capable of " a d a p t i n g h i s p h y s i c a l s t a t u s t o t h i s 
o c c u p a t i o n t o a g r e a t e r or l e s s e r degree." These comments c l e a r l y 
suggest a " s h e l t e r e d " w o r k i n g s i t u a t i o n , r a t h e r than a normal l a b o r 
market. See Harmon v. SAIF, supra; W i l s o n v* Weyerhaeuser, supra* 

F i n a l l y , SAIF's argument does not a d e q u a t e l y c o n s i d e r the 
p h y s i c a l l i m i t a t i o n s imposed by c l a i m a n t ' s d i s a b l i n g p a i n * Claimant 
has r e p e a t e d l y contended t h a t h i s severe, symptomatic f l a r e - u p s would 
pr e v e n t him from p e r f o r m i n g even sedentary d u t i e s on a r e g u l a r and 
r e l i a b l e b a s i s * There i s n o t h i n g i n the r e c o r d t o suggest t h a t 
c l a i m a n t exaggerates t h e amount of p a i n he e x p e r i e n c e s or t h e 
d i s a b l i n g e f f e c t s of t h a t p a i n * To the c o n t r a r y , c l a i m a n t ' s 
v o c a t i o n a l c o u n s e l o r r e p o r t e d t h a t "both [ c l a i m a n t and h i s wife,] 
appear t o be very s i n c e r e and very e a r n e s t i n t h e i r e f f o r t s t o 
a t t e m p t t o i d e n t i f y p o t e n t i a l work a c t i v i t y * * *". Claimant's 
c r e d i b i l i t y i s f u r t h e r b o l s t e r e d by h i s a c t i v e p a r t i c i p a t i o n i n 
r e t r a i n i n g a c t i v i t i e s and h i s r e t u r n t o t h e work f o r c e f o l l o w i n g h i s 
f i r s t f o u r s u r g e r i e s . 

For these reasons, we are not persuaded by SAIF's argument, 
and we conclude t h a t s u i t a b l e , g a i n f u l employment i s not a v a i l a b l e t o 
c l a i m a n t w i t h i n h i s own cosmetology business* Furthermore, we f i n d 
t h a t c l a i m a n t i s not capable of o b t a i n i n g and r e t a i n i n g s u i t a b l e , 
g a i n f u l employment i n a normal l a b o r market. We, t h e r e f o r e , conclude 
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t h a t c l a i m a n t i s e n t i t l e d t o an award o f p e r m a n e n t • and t o t a l 
d i s a b i l i t y . 

ORDER 

The B o a r d a d h e r e s t o and r e p u b l i s h e s o u r f o r m e r o r d e r , 
i s s u e d November 18, 1987, as. s u p p l e m e n t e d h e r e i n . 

BARBARA A. JACOBS, Claimant WCB 87-06977 
Glen Lasken, Claimant's Attorney August 22, 1989 
Craig Staples, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
S c h u l t z ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r 
r i g h t c a r p a l t u n n e l syndrome* On r e v i e w , t h e s o l e i s s u e i s 
c o m p e n s a b i l i t y . . We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t i s employed as an o p e r a t i n g room n u r s e . On 
September 15, 1986, she was c a r r y i n g , i n h e r r i g h t hand, a p a i r o f 
heavy, m e t a l o p e r a t i n g s t i r r u p s down a h a l l w a y t o w a r d s t h e 
O p e r a t i n g Room when t h e s t i r r u p s t w i s t e d i n h e r hand* She f e l t 
r i g h t hand p a i n i m m e d i a t e l y and, a f t e r a d j u s t i n g her g r i p on t h e 
s t i r r u p s , she p r o c e e d e d t o t h e O p e r a t i n g Room. S h o r t l y t h e r e a f t e r , 
she was a d j u s t i n g t h e O p e r a t i n g Room f r a c t u r e t a b l e , w h i c h r e q u i r e d 
her t o hang f r o m an o v e r h e a d beam i n o r d e r t o p u l l down a h y d r a u l i c 
l i f t mechanism, when she e x p e r i e n c e d numbness and t i n g l i n g i n h e r 
r i g h t arm. 

C l a i m a n t s o u g h t t r e a t m e n t a t t h e Emergency Room o f h e r 
e m p l o y e r and was r e f e r r e d t o Dr* Podemski, n e u r o l o g i s t , t o r u l e o u t 
t h e p o s s i b l i t y o f t h o r a c i c o u t l e t syndrome. Dr* Podemski a s s e s s e d 
c l a i m a n t ' s c o n d i t i o n as " s u s p e c t r i g h t c a r p a l t u n n e l syndrome»" He 
p r e s c r i b e d a n t i - i n f l a m m a t o r i e s and a w r i s t s p l i n t w h i c h c l a i m a n t 
wore n i g h t and day f o r f o u r weeks* C l a i m a n t f i l e d a c l a i m w i t h t h e 
e m p l o y e r f o r r i g h t c a r p a l t u n n e l syndrome, b u t d i d n o t m i s s work* 
D u r i n g t h i s t i m e , she o f t e n w o r k e d s h i f t s t h a t were i n e x c e s s o f 
e l e v e n h o u r s * 

C l a i m a n t saw Dr* Podemski a g a i n i n O c t o b e r 1986* A t t h a t 
t i m e , she r e p o r t e d t h a t she c o n t i n u e d t o have t i n g l i n g and 
d i s c o m f o r t i n h e r r i g h t hand and had r e c e n t l y e x p e r i e n c e d 
o c c a s i o n a l numbness i n her l e f t hand* Dr* Podemski p e r f o r m e d 
r e p e a t n e r v e s t i m u l a t i o n s t u d i e s and, a f t e r c o m p a r i n g t h o s e s t u d i e s 
w i t h t h e i n i t i a l s t u d i e s o f September 1986, a d v i s e d c l a i m a n t t h a t 
she needed t o d e c i d e w h e t h e r o r n o t t o have a c a r p a l t u n n e l r e l e a s e . 

C l a i m a n t was t h e n r e f e r r e d t o Dr> Nye who r e p o r t e d i n 
December 1986 t h a t c l i n i c a l t e s t s were p o s i t i v e on t h e r i g h t s i d e 
and d i a g n o s e d r i g h t c a r p a l t u n n e l syndrome. 

I n F e b r u a r y 1987, Dr* B u t t o n , o r t h o p e d i s t , p e r f o r m e d an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n * Dr* B u t t o n d i a g n o s e d b i l a t e r a l 
c a r p a l t u n n e l syndrome, more s e v e r e on t h e r i g h t * Dr* B u t t o n 
f u r t h e r n o t e d t h a t c l a i m a n t had a p o s i t i v e f a m i l y h i s t o r y f o r 
c a r p a l t u n n e l syndrome and a p o s s i b i l i t y t h a t she was p r e d i s p o s e d 
t o t h e c o n d i t i o n because o f a m i l d , now r e s o l v e d , c a se o f 
h y p o t h y r o i d i s m * 

I n March 1987, t h e e m p l o y e r d e n i e d c l a i m a n t ' s c l a i m f o r 
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b i l a t e r a l c a r p a l t u n n e l syndrome* However, c l a i m a n t had made no 
c l a i m f o r i n j u r y t o her l e f t arm* 

P r i o r t o September 15, 1986, c l a i m a n t had not e x p e r i e n c e d 
any c a r p a l t u n n e l - r e l a t e d symptoms or o t h e r problems w i t h her r i g h t 
w r i s t * She underwent a s u c c e s s f u l r i g h t t r i g g e r f i n g e r r e l e a s e 
a p p r o x i m a t e l y two years p r i o r t o the September 1986 i n c i d e n t * 
Claimant has not experienced problems w i t h her h y p o t h y r o i d i s m f o r 
the past few years * 

FINDINGS OF ULTIMATE FACT 

Claimant s u f f e r s from r i g h t c a r p a l t u n n e l syndrome* The 
i n c i d e n t of September 15, 1986 was a m a t e r i a l c o n t r i b u t i n g f a c t o r 
t o c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome c o n d i t i o n * 

CONCLUSIONS OF LAW 
The Referee concluded t h a t t h e i n c i d e n t of September 15, 

1986 was c a u s a l l y r e l a t e d t o c l a i m a n t ' s r i g h t c a r p a l t u n n e l 
c o n d i t i o n * We agree* 

The i s s u e of whether c l a i m a n t ' s r i g h t c a r p a l t u n n e l 
syndrome i s r e l a t e d t o the September 15, 1986 i n c i d e n t i s a complex 
me d i c a l q u e s t i o n * Thus, a l t h o u g h c l a i m a n t ' s t e s t i m o n y i s 
p r o b a t i v e , the r e s o l u t i o n of the issu e l a r g e l y t u r n s on an a n a l y s i s 
of t h e m e d i c a l evidence* U r i s v* Compensation Department, 247 Or 
420, 426 (196 7 ) ; Kassahn v* P u b l i s h e r s Paper Co*, 76 Or App 105, 
109 (1985)* 

Dr* Podemski, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , opined t h a t 
"the type of p h y s i c a l ^ a c t i v i t y t h a t c l a i m a n t was doing a t work" 
s i g n i f i c a n t l y c o n t r i b u t e d t o her c a r p a l t u n n e l symptoms* A l t h o u g h 
Dr* Podemski does not s p e c i f i c a l l y mention the September 15, 1986 
i n c i d e n t , i t i s i m p o r t a n t t o note t h a t he o b t a i n e d an a c c u r a t e 
h i s t o r y of the i n c i d e n t when he began t r e a t i n g c l a i m a h t t Given 
these c i r c u m s t a n c e s , we f i n d t h a t Dr* Podemski was r e l a t i n g t h e 
onset of c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome t o t h e 
September 15, 1986 i n c i d e n t . 

A c o n t r a r y o p i n i o n i s o f f e r e d by Dr* B u t t o n , o r t h o p e d i s t , 
who performed an independent medical e x a m i n a t i o n * Dr« B u t t o n 
opines t h a t c l a i m a n t ' s c o n d i t i o n i s i d i o p a t h i c * He f u r t h e r 
diagnosed b i l a t e r a l c a r p a l t u n n e l syndrome and concluded t h a t t h e 
September 15, 1986 i n c i d e n t d i d not c o n t r i b u t e t o c l a i m a n t ' s 
c o n d i t i o n because of i t s b i l a t e r a l n a t u r e * N e i t h e r Dr* Podemski, 
nor Dr. Nye have diagnosed l e f t c a r p a l t u n n e l syndrome, and 
Dr* Button's r e p o r t i n d i c a t e s no o b j e c t i v e f i n d i n g s as t o 
c l a i m a n t ' s l e f t w r i s t * We do not f i n d t h a t t h e c l a i m a n t s u f f e r s 
from b i l a t e r a l c a r p a l t u n n e l syndrome* 

Where the med i c a l evidence i s d i v i d e d , we tend t o g i v e 
the g r e a t e r w e i g h t t o a t r e a t i n g p h y s i c i a n ' s c o n c l u s i o n , absent 
p e r s u a s i v e reasons not t o do so* Weiland v* SAIF, 64 Or App 810, 
814 (1983)* No such reasons appear here* Dr* Podemski had an 
acc u r a t e h i s t o r y o f the September 15, 1986 i n c i d e n t and has had 
more of an o p p o r t u n i t y t o observe c l a i m a n t ' s c o n d i t i o n t h r o u g h h i s 
tr e a t m e n t of the c o n d i t i o n * F u r t h e r , Dr* B u t t o n ' s o p i n i o n i s based 
upon a f i n d i n g of l e f t c a r p a l t u n n e l syndrome, which was not 
diagnosed by the o t h e r p h y s i c i a n s and i s not supported by o b j e c t i v e 
f i n d i n g s * Consequently, we are persuaded by Dr* Podemski's 
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c o n c l u s i o n s and f i n d t h a t the September 15, 1986 i n c i d e n t was a 
m a t e r i a l c o n t r i b u t i n g cause of the r i g h t c a r p a l t u n n e l syndrome 
c o n d i t i o n . 

ORDER 

The Referee's o r d e r dated November 4, 1987 i s a f f i r m e d * 
For s e r v i c e s on Board review, c l a i m a n t ' s a t t o r n e y i s awarded a 
reasonable assessed f e e of $750, payable by t h e s e l f - i n s u r e d 
employer. A c l i e n t - p a i d f e e , payable from the s e l f - i n s u r e d 
employer t o i t s counsel not t o exceed $915, i s approved* 

CYNTHIA G. LAVELLE, Claimant ' WCB TP-89015 & TP-89021 
Lonergan & Lonergan, Claimant's Attorneys August 22, 1989 
Lindsay, Hart, et a l . , Defense Attorneys T h i r d Party D i s t r i b u t i o n Order 

Claimant has p e t i t i o n e d the Board f o r r e s o l u t i o n of a 
c o n f l i c t c o n c e r n i n g the " j u s t and p r o p e r " d i s t r i b u t i o n of proceeds 
from a t h i r d p a r t y s e t t l e m e n t * See ORS 6 5 6 * 5 9 3 ( 3 ) * S p e c i f i c a l l y , 
t he d i s p u t e concerns the paying agency's e n t i t l e m e n t t o a l i e n f o r 
a n t i c i p a t e d f u t u r e m edical e x p e n d i t u r e s * ORS 6 5 6 * 5 9 3 ( 1 ) ( c ) * We 
conclude t h a t the paying agency has not e s t a b l i s h e d t h a t i t i s 
reasonably c e r t a i n t h a t i t w i l l i n c u r such e x p e n d i t u r e s * 

FINDINGS OF FACT 

I n June 1987 c l a i m a n t s u s t a i n e d a compensable i n j u r y 
when she was s t r u c k by a v e h i c l e operated by a t h i r d p a r t y * She 
s u s t a i n e d f r a c t u r e s and o t h e r i n j u r i e s t o her p e l v i s , s a c r o i l i a c 
j o i n t , c l a v i c l e , and f a c e * F o l l o w i n g h o s p i t a l i z a t i o n and a p e r i o d 
of convalescence, c l a i m a n t r e t u r n e d t o l i g h t d u t y i n November 1987* 

A March 27, 1989 D e t e r m i n a t i o n Order awarded 14 p e r c e n t 
scheduled permanent d i s a b i l i t y f o r the r i g h t l e g and 29 p e r c e n t 
unscheduled permanent d i s a b i l i t y . That o r d e r has not been 
appealed and the p a r t i e s have agreed t h a t i t w i l l not be appealed* 

C l a i m a n t , a p p r o x i m a t e l y 35 years of age, e x p e r i e n c e s 
r e s i d u a l symptoms a t t r i b u t a b l e t o the f o l l o w i n g compensable 
i n j u r i e s : ( 1 ) a f r a c t u r e of her r i g h t h e m i p e l v i s and d i s r u p t e d 
s a c r o i l i a c j o i n t ; ( 2 ) a f r a c t u r e d c l a v i c l e ; and ( 3 ) f a c i a l 
l a c e r a t i o n s and sensory d e f i c i t i n her f a c e * Her r i g h t l e g i s 
o n e - h a l f i n c h s h o r t e r than the l e f t l e g , p r o m p t i n g her t o 
p e r i o d i c a l l y walk w i t h a s l i g h t l i m p * 

I t i s c o n c e i v a b l e t h a t her s a c r o i l i a c j o i n t may become 
more symptomatic and, i f so, t h a t s u r g e r y c o u l d be an o p t i o n * 
However, a d d i t i o n a l t r e a t m e n t f o r her c o n d i t i o n i s n e i t h e r 
expected nor recommended* Moreover, c l a i m a n t does not i n t e n d t o 
undergo f u r t h e r t r e a t m e n t unless i t i s recommended by her t r e a t i n g 
p h y s i c i a n . 

A l i g h t dermabrasion f o r a f a c i a l scar has a l s o been 
mentioned* Yet, the scar's e f f e c t can a l s o be remedied by 
makeup* Furthermore, c l a i m a n t i s s a t i s f i e d w i t h the cosmetic 
r e s u l t and has no i n t e n t i o n of undergoing the a b r a d i n g procedure* 

Claimant engaged l e g a l counsel t o e x p l o r e t h e 
p o s s i b i l i t y of b r i n g i n g s u i t a g a i n s t the t h i r d p a r t y * W i t h t h e 
paying agency's a p p r o v a l , c l a i m a n t and the t h i r d p a r t y have 
s e t t l e d her cause of a c t i o n * F o l l o w i n g d i s t r i b u t i o n of l i t i g a t i o n 
c o s t s , a t t o r n e y f e e s , and c l a i m a n t ' s s t a t u t o r y o n e - t h i r d share, a 
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d i s p u t e r e m a i n s c o n c e r n i n g t h e d i s b u r s a l o f t h e r e m a i n i n g b a l a n c e 
o f s e t t l e m e n t p r o c e e d s . 

As o f June 2, 1989, t h e p a y i n g agency has expended 
$18,826.65 i n t i m e l o s s and m e d i c a l e x p e n s e s . I t p r e d i c t s t h a t i t 
w i l l i n c u r a p p r o x i m a t e l y $11,600 i n f u t u r e c l a i m e x p e n d i t u r e s * 
These c o s t s a r e c o m p r i s e d o f expenses f o r f u s i o n s u r g e r y , x - r a y s , 
h o s p i t a l i z a t i o n , d e r m a b r a s i o n , p h y s i c a l t h e r a p y , p r e s c r i p t i o n s , 
and m i l e a g e . 

The r e c o r d f a i l s t o e s t a b l i s h t h a t i t i s r e a s o n a b l y 
c e r t a i n t h a t t h e p a y i n g agency w i l l i n c u r f u t u r e c l a i m 
e x p e n d i t u r e s * 

CONCLUSIONS OF LAW 

A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , 
and c l a i m a n t ' s s t a t u t o r y 1/3 s h a r e , t h e p a y i n g agency s h a l l be 
p a i d and r e t a i n t h e b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y t o t h e 
e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r 
c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l 
s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be 
e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and o t h e r c o s t s o f 
t h e w o r k e r ' s c l a i m under ORS 656.001 t o 656.794. See ORS 
6 5 6 . 5 9 3 ( 1 ) ( c ) * Such o t h e r c o s t s do n o t i n c l u d e any c o m p e n s a t i o n 
w h i c h may become p a y a b l e under ORS 656*273 or 656.278* i d . The 
b a l a n c e o f t h e r e c o v e r y s h a l l be p a i d t o t h e w o r k e r o r 
b e n e f i c i a r i e s . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Any c o n f l i c t as t o t h e amount o f t h e b a l a n c e w h i c h may 
be r e t a i n e d by t h e p a y i n g agency s h a l l be r e s o l v e d by t h e B o a r d . 
ORS 656 * 593 ( 1 ) (d ) * To s u p p o r t i t s l i e n f o r a n t i c i p a t e d f u t u r e 
e x p e n d i t u r e s , t h e p a y i n g agency must e s t a b l i s h t h a t i t i s 
r e a s o n a b l y c e r t a i n t o i n c u r such e x p e n d i t u r e s * D o n a l d P-. Bond, 40 
Van N a t t a 3 6 1 , 480 ( 19^88); L e o n a r d H e n d e r s o n , 40 Van N a t t a 31 
( 1 9 8 8 ) . 

H e r e , t h e p a y i n g agency c o n t e n d s t h a t i t has e s t a b l i s h e d 
t h a t f u t u r e e x p e n d i t u r e s f o r c l a i m a n t ' s m e d i c a l s e r v i c e s a r e 
" r e a s o n a b l y t o be e x p e c t e d * " See ORS 656 * 593 ( 1 ) ( c ) * We d i s a g r e e . 

Based on a r e v i e w o f x - r a y s , Dr* W i l s o n , c l a i m a n t ' s 
t r e a t i n g o r t h o p e d i s t , has n o t e d t h a t c l a i m a n t has a " f i b r o u s u n i o n 
[ i n t h e s a c r o i l i a c j o i n t ] and t h e r e i s p o t e n t i a l f o r f u r t h e r 
d e g e n e r a t i o n on t h e f u t u r e w i t h l i m i t e d a g g r a v a t i o n a l 
a c t i v i t i e s . " I f s a c r o i l i a c f u s i o n s u r g e r y was p e r f o r m e d , W i l s o n 
f o r e s e e s s u r g i c a l and h o s p i t a l i z a t i o n e xpenses o f a p p r o x i m a t e l y 
$9,000* 

Dr* H a r d i m a n , o r t h o p e d i s t , p e r f o r m e d an i n d e p e n d e n t 
m e d i c a l e x a m i n a t i o n . Hardiman c o u l d " i m a g i n e t h a t [ c l a i m a n t ] 
m i g h t become more s y m p t o m a t i c i n t h e r e g i o n o f t h e s a c r o i l i a c 
j o i n t " , a n d , i f s o , t h a t t h e j o i n t c o u l d be " f u s e d o r a r t h o d e s c e d 
a t any p o i n t i n t i m e . " However, r e a s o n i n g t h a t a d d i t i o n a l 
t r e a t m e n t w o u l d n o t l i k e l y be b e n e f i c i a l , Dr* Hardiman d i d n o t 
recommend t h a t f u r t h e r p r o c e d u r e s be u n d e r t a k e n . 

A f t e r r e v i e w i n g Dr. Hardiman's r e p o r t , Dr. W i l s o n had 
t h e f o l l o w i n g r e p l y : 

" I t i s my o p i n i o n t h a t t h e r e i s no way t o 
p r e d i c t t h a t t h e p a t i e n t w i l l r e q u i r e any 
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s u r g e r y and i t i s c e r t a i n l y n o t s o m e t h i n g 
t h a t I w o u l d e x p e c t s We can o n l y s p e c u l a t e 
t h a t t h e r e i s some p o t e n t i a l f o r f u t u r e 
p r o b l e m s but. i t i s c e r t a i n l y n o t e x p e c t e d 
o r n e c e s s a r y t h a t t h e s e e v e n t s w i l l o c c u r 
r e q u i r i n g f u r t h e r s u r g e r y w i t h r e g a r d t o 
her sacrum." 

The a f o r e m e n t i o n e d m e d i c a l o p i n i o n s s u g g e s t t h a t 
a d d i t i o n a l t r e a t m e n t i s n e i t h e r recommended nor c o n s i d e r e d t o be 
b e n e f i c i a l . A t mos t , s a c r o i l i a c f u s i o n s u r g e r y i s a s p e c u l a t i v e , 
o p t i o n , p r e d i c a t e d on t h e a p p e a r a n c e o f " f u t u r e p r o b l e m s . " 
Inasmuch as t h e s e " f u t u r e p r o b l e m s " a r e n e i t h e r e x p e c t e d n o r 
n e c e s s a r y , we a r e n o t p e r s u a d e d t h a t i t i s r e a s o n a b l y c e r t a i n t h a t , 
t h e p a y i n g agency w i l l i n c u r f u t u r e e x p e n d i t u r e s c o n c e r n i n g 
c l a i m a n t ' s s a c o i l i a c c o n d i t i o n * C o n s e q u e n t l y , we c o n c l u d e t h a t 
t h e p a y i n g agency i s n o t e n t i t l e d t o a l i e n f o r a n t i c i p a t e d f u t u r e 
e x p e n d i t u r e s f o r t h a t c o n d i t i o n . i»e*, s u r g e r y , x - r a y s , 
h o s p i t a l i z a t i o n , p h y s i c a l t h e r a p y , p r e s c r i p t i o n s , and m i l e a g e . 

F i n a l l y , t h e p a y i n g agency a s s e r t s t h a t i t i s e n t i t l e d 
t o a l i e n f o r f u t u r e c l a i m e x p e n d i t u r e s f o r t h e d e r m a b r a s i o n o f a 
f a c i a l s c a r . A g a i n , we d i s a g r e e . 

The s c a r , l o c a t e d i n t h e l e f t s u p r a o r b i t a l a r e a o f 
c l a i m a n t ' s f o r e h e a d , i s a p p r o x i m a t e l y 3 by 4 c e n t i m e t e r s i n 
d i m e n s i o n . I t i s w h i t e r t h a n n o r m a l s k i n and i s f u r t h e r enhanced 
by t a n n i n g . Dr* F r i s c h , d e r m a t o l o g i s t , m e n t i o n e d t h a t t h e s c a r 
" c o u l d be e a s i l y i m p r o v e d c o s m e t i c a l l y w i t h l i g h t d e r m a b r a s i o n . " 
The c h a r g e f o r such a p r o c e d u r e w o u l d be $75. 

Y e t , F r i s c h a l s o c o n c l u d e d t h a t makeup " c o u l d e a s i l y " 
remedy t h e c o l o r p r o b l e m and t h a t , " [ i ] f n o t h i n g were done, a good 
c o s m e t i c r e s u l t was o b t a i n e d . " F i n a l l y , by means o f a f f i d a v i t , 
c l a i m a n t s t a t e s t h a t she i s " p e r f e c t l y s a t i s f i e d w i t h t h e c o s m e t i c 
r e s u l t " w h i c h has been o b t a i n e d and does n o t c o n s i d e r makeup 
n e c e s s a r y . 

C o n s i d e r i n g Dr. F r i s c h ' s o p i n i o n , as w e l l as c l a i m a n t ' s 
s a t i s f a c t i o n w i t h her a p p e a r a n c e , we c o n s i d e r a f u t u r e 
d e r m a b r a s i o n t o be u n l i k e l y . Thus, because we a r e n o t p e r s u a d e d 
t h a t i t i s r e a s o n a b l y c e r t a i n t h a t t h e p a y i n g agency w i l l i n c u r 
f u t u r e e x p e n d i t u r e s c o n c e r n i n g c l a i m a n t ' s f a c i a l i n j u r i e s , we 
c o n c l u d e t h a t t h e p a y i n g agency i s n o t e n t i t l e d t o a l i e n f o r 
a n t i c i p a t e d f u t u r e e x p e n d i t u r e s f o r a d e r m a b r a s i o n . 

A c c o r d i n g l y , we h o l d t h a t t h e p a y i n g agency i s n o t 
e n t i t l e d t o a l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s . The 
r e m a i n i n g b a l a n c e o f t h e t h i r d p a r t y r e c o v e r y s h a l l be d i s t r i b u t e d 
t o c l a i m a n t i n a c c o r d a n c e w i t h ORS 656 * 5 9 3 ( 1 ) ( d ) . 

I T IS SO ORDERED* 

JOY J. BROOKSHIRE, Claimant Own Motion 86-0689M 
Peter 0. Hansen, Claimant's Attorney August 23, 1989 

Own Motion Order 
C l a i m a n t r e q u e s t s r e v i e w o f t h e SAIF C o r p o r a t i o n ' s 

F e b r u a r y 13, 1989, N o t i c e o f C l o s u r e , w h i c h t e r m i n a t e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s as o f J a n u a r y 23, 1989. C l a i m a n t c o n t e n d s 
t h a t she i s e n t i t l e d t o a d d i t i o n a l b e n e f i t s * 

By q u e s t i o n n a i r e , c l a i m a n t r e p o r t e d t h a t she had 
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r e t u r n e d t o r e g u l a r work on J a n u a r y 23, 1989* Hence, SAIF's 
t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f t h a t d a t e was 
p r o p e r * 

SAIF's c l o s u r e o f t h e c l a i m was based on a r e p o r t by 
Dr. S m i t h , c l a i m a n t ' s t r e a t i n g n e u r o s u r g e o n * I n t h e r e p o r t d a t e d 
J a n u a r y 12, 1989, S m i t h p r o j e c t e d t h a t c l a i m a n t w o u l d be m e d i c a l l y 
s t a t i o n a r y as o f J a n u a r y 23, 1989* However, we a r e n o t p e r s u a d e d 
by a p r o j e c t i o n o f when c l a i m a n t w i l l become m e d i c a l l y s t a t i o n a r y 
i n t h e f u t u r e * See, e*g*, C a r o l K* M a t t h e w s , 41 Van N a t t a 1 032, 
1034 ( 1 9 8 9 ) . S m i t h ' s r e p o r t i s p a r t i c u l a r l y l e s s p e r s u a s i v e , 
because i t i n d i c a t e s t h a t c l a i m a n t has s u f f e r e d a s y m p t o m a t i c 
" s e t b a c k " f r o m w h i c h she i s c u r r e n t l y r e c o v e r i n g * The o b v i o u s 
i n f e r e n c e i s t h a t f u r t h e r i m p r o v e m e n t i n c l a i m a n t ' s c o n d i t i o n i s 
e x p e c t e d . However, t h e r e c o r d does n o t i n c l u d e a s u b s e q u e n t 
r e p o r t c o n f i r m i n g t h a t c l a i m a n t a c h i e v e d m e d i c a l l y s t a t i o n a r y 
s t a t u s as p r o j e c t e d * A b s e n t such e v i d e n c e , we do n o t f i n d t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e * 
SAIF's F e b r u a r y 13, 1989, N o t i c e o f C l o s u r e i s s e t a s i d e and 
c l a i m a n t ' s c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g 
a c c o r d i n g t o la w * When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by 
SAIF p u r s u a n t t o OAR 438-12-055* C l a i m a n t ' s a t t o r n e y i s awarded 
25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o 
exceed $100 as a r e a s o n a b l e a t t o r n e y ' s f e e * R e imbursement f r o m 
t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d 
under ORS 656. 625 and X)AR 436, D i v i s i o n 45* 

I T IS SO ORDERED* 

MICHAEL D. BRUNER, Claimant Own Motion 88-0065M 
Welch, et a l . , Claimant's Attorneys August 23, 1989 
Beers, et a l . , Defense Attorneys Own Motion Order on Reconsiderativ,, 

T h i s m a t t e r i n v o l v e s two s e p a r a t e r e q u e s t s f o r own m o t i o n 
r e l i e f r e l a t i n g t o c l a i m a n t ' s March 10, 1980, i n d u s t r i a l i n j u r y * 
F i r s t , c l a i m a n t r e q u e s t s r e v i e w o f t h e i n s u r e r ' s November 9, 1988, 
N o t i c e o f C l a i m C l o s u r e , w h i c h t e r m i n a t e d t e m p o r a r y d i s a b i l i t y 
b e n e f i t s as o f September 27, 1988, C l a i m a n t c o n t e n d s t h a t c l o s u r e o f 
h i s c l a i m was p r e m a t u r e * Second, t h e i n s u r e r has s u b m i t t e d t o t h e 
Boa r d c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s March 10, 
1988, i n d u s t r i a l i n j u r y * The i n s u r e r has a c c e p t e d r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s r i g h t knee s u r g e r y , p e r f o r m e d on F e b r u a r y 15, 1989, and 
recommends t h a t c l a i m a n t ' s c l a i m be re o p e n e d f o r t h e payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing on t h e d a t e o f s u r g e r y * 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d * 

We f i r s t a d d r e s s t h e p r o p r i e t y o f t h e i n s u r e r ' s c l a i m 
c l o s u r e * C l a i m a n t ' s a c c e p t e d c l a i m i s f o r two r e l a t e d c o n d i t i o n s , 
t h e o r i g i n a l r i g h t knee i n j u r y and a l o w back c o n d i t i o n s u s t a i n e d 
f r o m a f a l l c a u s e d by t h e r i g h t knee g i v i n g way* I n F e b r u a r y , 1988, 
t h e B o a r d e x e r c i s e d i t s own m o t i o n a u t h o r i t y t o r e o p e n c l a i m a n t ' s 
c l a i m f o r l o w back s u r g e r y * On November 9, 1988, t h e i n s u r e r c l o s e d 
t h e c l a i m based on O r t h o p a e d i c C o n s u l t a n t s ' i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n (IME) r e p o r t o f September 27, 1988* I n t h a t r e p o r t t h e 
C o n s u l t a n t s d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y d e s p i t e h i s 
c o m p l a i n t s o f p e r s i s t e n t s w e l l i n g and o t h e r symptoms i n h i s r i g h t 
knee. S i g n i f i c a n t l y , t h e r e i s no i n d i c a t i o n i n t h e r e c o r d t h a t 
c o p i e s o f t h e IME r e p o r t were f o r w a r d e d t o c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n s f o r t h e i r c o n c u r r e n c e . I n d e e d , none o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n s had i n d i c a t e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y * 
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On t h e c o n t r a r y , t h e t r e a t i n g p h y s i c i a n s ' r e p o r t s b e f o r e 
and a f t e r t h e IME s u g g e s t t h a t c l a i m a n t , n e v e r a c h i e v e d m e d i c a l l y 
s t a t i o n a r y s t a t u s a f t e r l o w back s u r g e r y * Dr* Eubanks, t h e t r e a t i n g 
c h i r o p r a c t o r s i n c e 1984, r e p o r t e d i n her c h a r t n o t e o f June 30, 1988, 
t h a t c l a i m a n t c o m p l a i n e d o f s w e l l i n g and a c h i n g i n t h e r i g h t l e g * On 
J u l y 14, 1988, Eubanks r e p o r t e d t h a t c l a i m a n t was h a v i n g a " p r o b l e m " 
w i t h h i s r i g h t knee. On November 9, 1988, Dr. N o r t h , t h e t r e a t i n g 
o r t h o p e d i s t s i n c e 1980, r e p o r t e d c o n t i n u e d c o m p l a i n t s i n v o l v i n g t h e 
r i g h t knee and f o u n d m e d i a l j o i n t l i n e t e n d e r n e s s a l o n g t h e knee* 
When c o n s e r v a t i v e t r e a t m e n t y i e l d e d u n s a t i s f a c t o r y r e s u l t s , N o r t h 
r e q u e s t e d an MRI scan* The scan r e v e a l e d a m e d i a l m e n i s c u s t e a r , 
p r o m p t i n g N o r t h t o recommend s u r g e r y , w h i c h was p e r f o r m e d on F e b r u a r y 
15, 1989. G i v e n t h e c o n t i n u i t y o f c l a i m a n t ' s r i g h t knee symptoms 
w h i c h u l t i m a t e l y r e q u i r e d s u r g e r y , t h e C o n s u l t a n t s ' IME r e p o r t a l o n e 
i s i n s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on o r a f t e r September 27, 1988* 

The i n s u r e r m a i n t a i n s t h a t i t s c l o s u r e o f t h e c l a i m was 
p r o p e r , a r g u i n g t h a t , because t h e c l a i m was re o p e n e d f o r l o w back 
s u r g e r y , i t s h o u l d be c l o s e d when t h e l o w back c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y , r e g a r d l e s s o f w h e t h e r t h e r i g h t knee c o n d i t i o n i s 
s t a t i o n a r y * We d i s a g r e e . When a c l a i m has been r e o p e n e d f o r a 
w o r s e n i n g o f any com p e n s a b l e c o n d i t i o n , i t may be c l o s e d o n l y when 
a l l c o m p e n s a b l e c o n d i t i o n s u n d e r t h e c l a i m a r e m e d i c a l l y s t a t i o n a r y * 
See, e,g*, Rogers v* T r i - M e t , 75 Or App 470 ( 1 9 8 5 ) * 

H e r e , we do n o t f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f c l a i m c l o s u r e * T h e r e f o r e , t h e i n s u r e r ' s November 9, 
1988, N o t i c e o f C l o s u r e i s s e t a s i d e as p r e m a t u r e and t h e c l a i m i s 
remanded t o t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w * The 
i n s u r e r s h a l l pay c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s f o r t h e 
p e r i o d commencing September 27, 1988, and c o n t i n u i n g u n t i l c l a i m a n t 
r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . The i n s u r e r may d e d u c t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s p r e v i o u s l y p a i d f o r t h a t p e r i o d * C l a i m a n t ' s 
a t t o r n e y i s awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by 
t h i s o r d e r , n o t t o exceed $500, as a r e a s o n a b l e a t t o r n e y ' s f e e * 
R eimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e 
e x t e n t a l l o w e d u n d e r ORS 656*625 and OAR 436, D i v i s i o n 45* When 
a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 
438-12-055. 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e n o t p e r s u a d e d 
t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y p r i o r t o r i g h t knee s u r g e r y 
on F e b r u a r y 15, 1989. C o n s e q u e n t l y , c l a i m a n t ' s c l a i m may n o t be 
c l o s e d p r i o r t o s u r g e r y , e f f e c t i v e l y m o o t i n g c l a i m a n t ' s r e q u e s t f o r 
r e o p e n i n g o f h i s c l a i m as o f t h e d a t e o f s u r g e r y . 

I T I S SO ORDERED. 

DOROTHY CARTER, Claimant Own Motion 88-0476M 
Peter 0. Hansen, Claimant's Attorney August 23, 1989 

Own Motion Order 
C l a i m a n t r e q u e s t s r e v i e w o f t h e s e l f - i n s u r e d e m p l o y e r ' s 

J a n u a r y 13, 1989, N o t i c e o f C l a i m C l o s u r e , w h i c h t e r m i n a t e d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f September 12, 1988* The 
N o t i c e i n d i c a t e s t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on 
O c t o b e r 6, 1988. 
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Dr. Rosenbaum, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y as o f O c t o b e r 6, 1988* The r e c o r d 
i n c l u d e s no c o n t r a r y e v i d e n c e on t h a t p o i n t * Hence, t h e 
e m p l o y e r ' s c l o s u r e o f t h e c l a i m was p r o p e r * 

The e m p l o y e r t e r m i n a t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s 
based on c l a i m a n t ' s r e l e a s e f o r r e g u l a r work b e g i n n i n g 
September 12, 1988. However, a r e l e a s e f o r r e g u l a r work a l o n e 
does n o t t e r m i n a t e c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . See F a z z o l a r i v* U n i t e d Beer D i s t r i b u t o r s , 91 Or App 
592, 595-96, r e c o n 93 Or App 103, r e v den 307 Or 236 ( 1 9 8 8 ) * 
M o r e o v e r , t h e B o a r d o r d e r w h i c h r e o p e n e d t h i s c l a i m s p e c i f i c a l l y 
d i r e c t e d t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s a r e t o c o n t i n u e u n t i l 
c l a i m a n t r e t u r n s t o h e r r e g u l a r work a t her r e g u l a r wage o r i s 
m e d i c a l l y s t a t i o n a r y , w h i c h e v e r i s e a r l i e r * 

H e r e , t h e r e c o r d shows t h a t c l a i m a n t a c t u a l l y r e t u r n e d 
t o work on September 12, 1988* However, t h e r e i s i n s u f f i c i e n t 
e v i d e n c e t o f i n d t h a t c l a i m a n t r e t u r n e d t o h e r r e g u l a r d u t i e s 
p r i o r t o becoming m e d i c a l l y s t a t i o n a r y on O c t o b e r 6, 1988* 
R a t h e r , t h e e v i d e n c e i n d i c a t e s t h a t c l a i m a n t was on a 
m o d i f i e d - w o r k s c h e d u l e i n l a t e September, 1988* A b s e n t p e r s u a s i v e 
e v i d e n c e t h a t c l a i m a n t r e t u r n e d t o r e g u l a r work p r i o r t o h e r 
m e d i c a l l y s t a t i o n a r y d a t e , c l a i m a n t i s e n t i t l e d t o a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h e m e d i c a l l y s t a t i o n a r y 
d a t e . A c c o r d i n g l y , t h e e m p l o y e r s h a l l pay c l a i m a n t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r t h e p e r i o d f r o m September 12, 1988, 
t h r o u g h O c t o b e r 6, 1988, l e s s t i m e w o r k e d * C l a i m a n t ' s a t t o r n e y i s 
awarded 25% o f t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , 
n o t t o exceed $200, as a r e a s o n a b l e a t t o r n e y ' s f e e * R e i m b u r s e m e n t 
f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t 
a l l o w e d u n d e r ORS 656*625 and OAR 436, D i v i s i o n 45* 

I T I S SO ORDERED* 

CAROLE J. KELLEMS, Claimant WCB 87-06030 
Pozzi, et a l . , Claimant's Attorneys August 23, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s i 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f R e f e r e e Tenenbaum's o r d e r t h a t : ( 1 ) s e t a s i d e t h e 
e m p l o y e r ' s p a r t i a l d e n i a l t o t h e e x t e n t t h a t t h e d e n i a l d e n i e d 
m e d i c a l b e n e f i t s f o r t h e r e s i d u a l s o f c l a i m a n t ' s p r e v i o u s l y 
a c c e p t e d l ow back c o n d i t i o n ; and ( 2 ) awarded c l a i m a n t ' s a t t o r n e y a 
f e e f o r s e r v i c e s r e n d e r e d i n c l a r i f y i n g t h e d e n i a l * C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e 
e m p l o y e r ' s d e n i a l t o t h e e x t e n t t h a t t h e d e n i a l d e n i e d 
c o m p e n s a b i l i t y o f c l a i m a n t ' s s p i n a l s t e n o s i s and d e g e n e r a t i v e 
a r t h r i t i c back c o n d i t i o n s * The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y 
and a t t o r n e y f e e s * We r e v e r s e i n p a r t .and a f f i r m i n p a r t * 

The e m p l o y e r ' s b r i e f a l s o r a i s e s t h e i s s u e t h a t an 
e x h i b i t b e l o w was a d m i t t e d i n v i o l a t i o n o f OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ) ( b ) * 
The o b j e c t i o n t o t h i s e x h i b i t was w i t h d r a w n a t h e a r i n g * T h e r e f o r e , 
r e c e i p t o f t h e e x h i b i t c a n n o t be t h e b a s i s o f c o m p l a i n t on r e v i e w * 

FINDINGS OF FACT 

A t h e a r i n g , c l a i m a n t was 47 y e a r s o l d * She has been 
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e m p l o y e d by t h e same e m p l o y e r f o r n i n e y e a r s * She s u f f e r e d a 
co m p e n s a b l e l o w back s t r a i n i n 1982* She was t r e a t e d by 
Dr* Eubanks, D*0*, f o r p a i n i n t h e s a c r o i l i a c w i t h o s t e o p a t h i c 
m a n i p u l a t i o n s . He t r e a t e d h e r f o r l o w back p a i n a t v a r i o u s t i m e s 
t h r o u g h 1985* Her c l a i m was c l o s e d i n May, 1985, w i t h no award o f 
t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y * 

I n 1986, c l a i m a n t ' s symptoms changed* On J a n u a r y 27, 
1987, Dr* Eubanks r e q u e s t e d a CT scan* T h i s showed d e g e n e r a t i v e 
changes o f t h e f a c e t j o i n t s and f o r a m i n a l s t e n o s i s a t L 4 - 5 , 

Dr* B a c h h u b e r , o r t h o p e d i s t , o p i n e d i n F e b r u a r y 1987, t h a t 
c l a i m a n t had d e g e n e r a t i v e f a c e t changes and w o u l d p r o b a b l y c o n t i n u e 
t o have r e c u r r e n t e p i s o d e s o f back p a i n s Dr* B e r g q u i s t e x a m i n e d 
c l a i m a n t i n F e b r u a r y 1987, and d i a g n o s e d p r o b a b l e d e g e n e r a t i v e d i s c 
d i s e a s e * 

On A p r i l 6, 1987, t h e e m p l o y e r i s s u e d a d e n i a l l e t t e r 
w h i c h s t a t e s i n r e l e v a n t p a r t : 

"The m e d i c a l i n f o r m a t i o n we now have s t a t e s 
t h a t y o u r c u r r e n t need f o r m e d i c a l 
t r e a t m e n t and y o u r p r e s e n t c o n d i t i o n i s n o t 
m a t e r i a l l y r e l a t e d t o y o u r i n j u r y o f 1982* 
A l s o , any p r e s e n t need f o r t i m e l o s s i s n o t 
r e l a t e d t o y o u r A u g u s t 26, 1982 i n j u r y * 
T h e r e f o r e , on b e h a l f o f [ t h e e m p l o y e r ] we 
must r e s p e c t f u l l y deny any and a l l 
r e s p o n s i b i l i t y f o r y o u r p r e s e n t m e d i c a l 
t r e a t m e n t and any p r e s e n t need f o r t i m e 
l o s s as i t d i d n o t a r i s e o u t o f o r i n t h e 
c o u r s e and scope o f y o u r employment w i t h 
[ t h e e m p l o y e r ] * P l e a s e n o t e , t h i s i s a 
p a r t i a l d e n i a l o n l y and we w i l l c o n t i n u e t o 
c o n s i d e r payment o f b e n e f i t s f o r c o n d i t i o n s 
d i r e c t l y r e l a t e d t o y o u r A u g u s t 26, 1982 
i n j u r y * " 

T h e r e a f t e r , c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e 
e m p l o y e r ' s d e n i a l * 

ULTIMATE FINDINGS OF FACT 

The r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t ' s 1982 
com p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g cause o f h e r 
d e g e n e r a t i v e a r t h r i t i c and s t e n o s i s c o n d i t i o n s * 

The e m p l o y e r d i d n o t deny r e s p o n s i b i l i t y f o r c o n d i t i o n s 
and t r e a t m e n t a t t r i b u t a b l e t o c l a i m a n t ' s 1982 c o m p e n s a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e p a r t i a l d e n i a l t o t h e e x t e n t t h a t 
i t d e n i e d t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s s t e n o s i s and 
d e g e n e r a t i v e a r t h r i t i s * We a g r e e * 

The o n l y e v i d e n c e s u p p o r t i n g a c a u s a l r e l a t i o n s h i p 
b e tween t h e 1982 i n j u r y and c l a i m a n t ' s s t e n o s i s and f a c e t 
a r t h r i t i s i s Dr. Eubanks' " c h e c k - t h e - b o x " r e s p o n s e t o a l e t t e r 
f r o m c l a i m a n t ' s c o u n s e l * Inasmuch as we c o n s i d e r t h e r e p o r t s 
a u t h o r e d by D r s . Bachhuber and B e r g q u i s t t o be more c o m p l e t e and 
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b e t t e r r e a s o n e d , we f i n d them more p e r s u a s i v e * A c c o r d i n g l y , b a s e d 
on t h e a f o r e m e n t i o n e d o p i n i o n s , we f i n d t h a t c l a i m a n t ' s 1982 
com p e n s a b l e i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g c a use o f h e r 
s t e n o s i s and d e g e n e r a t i v e a r t h r i t i s * 

The R e f e r e e s e t a s i d e t h e d e n i a l i n s o f a r as i t p u r p o r t e d 
t o deny c l a i m a n t ' s c o n t i n u i n g r i g h t s t o m e d i c a l s e r v i c e s a r i s i n g 
f r o m h e r compe n s a b l e l o w back s t r a i n * See ORS 656*245* I n 
a d d i t i o n , f o r h e r a t t o r n e y ' s e f f o r t s i n s e t t i n g a s i d e a p o r t i o n o f 
t h e d e n i a l , c l a i m a n t was awarded a s t a t u t o r y a t t o r n e y f e e t S i n c e 
we c o n c l u d e t h a t t h e e m p l o y e r d i d n o t deny c l a i m a n t ' s c o n t i n u i n g 
r i g h t s t o b e n e f i t s a t t r i b u t a b l e t o her compensable i n j u r y , we 
d i s a g r e e . 

A c l a i m a n t c an be e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y 
f e e f o r c l a r i f y i n g an i n a r t f u l l y d r a f t e d d e n i a l * See K a r o l a 
S m i t h , 38 Van N a t t a 76 ( 1 9 8 6 ) , a f f ' d mem, S m i t h v> The H a r t f o r d , 
83 Or App 275 ( 1 9 8 7 ) . However, we do n o t c o n s i d e r t h e e m p l o y e r ' s 
d e n i a l t o be a m b i g u o u s l y worded* R a t h e r , we f i n d i t t o be b o t h 
c l e a r and p r e c i s e : ( 1 ) t h e e m p l o y e r was d e n y i n g r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s c u r r e n t m e d i c a l t r e a t m e n t because h i s p r e s e n t 
c o n d i t i o n was n o t a t t r i b u t a b l e t o h e r 1982 co m p e n s a b l e i n j u r y ; and 
( 2 ) t h e e m p l o y e r w o u l d c o n t i n u e t o p r o v i d e b e n e f i t s f o r c o n d i t i o n s 
a t t r i b u t a b l e t o t h e 1982 compensable i n j u r y * 

As p r e v i o u s l y d i s c u s s e d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a l t r e a t m e n t was r e l a t e d t o h e r 
s t e n o s i s and d e g e n e r a t i v e a r t h r i t i c l o w back c o n d i t i o n s * S i n c e 
t h e s e c o n d i t i o n s a r e n o t a t t r i b u t a b l e t o her 1982 c o m p e n s a b l e 
i n j u r y , t h e e m p l o y e r ' s p a r t i a l d e n i a l s h o u l d be u p h e l d i n i t s 
e n t i r e t y * F u r t h e r m o r e , because t h e e m p l o y e r c o n t i n u e d t o i n s u r e 
c l a i m a n t ' s r i g h t s t o b e n e f i t s f o r c o n d i t i o n s r e l a t e d t o h e r 
compensable i n j u r y , no c l a r i f i c a t i o n o f t h e d e n i a l was n e c e s s a r y * 
A c c o r d i n g l y , we r e v e r s e t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r t h a t 
s e t a s i d e a p o r t i o n o f t h e e m p l o y e r ' s d e n i a l and awarded a 
c a r r i e r - p a i d a t t o r n e y f e e , 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 13, 1987 i s a f f i r m e d 
i n p a r t and r e v e r s e d i n p a r t * The s e l f - i n s u r e d e m p l o y e r ' s d e n i a l 
i s u p h e l d i n i t s e n t i r e t y * The R e f e r e e ' s award o f an a t t o r n e y f e e 
i s r e v e r s e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e e m p l o y e r t o i t s 
c o u n s e l , n o t t o exceed $ 2 , 4 8 1 , i s a p p r o v e d * 

MITCHELL J. PORTELLA, Claimant WCB 87-05852 
Coons & Cole, Claimant's Attorneys August 23, 1989 
David Force, Attorney Order on Review 
Robert Fraser, Defense Attorney 

R eviewed by B o a r d Members F e r r i s and C r i d e r * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s r i g h t knee c o n d i t i o n * 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back i n A u g u s t , 
1986* He s u f f e r e d p a i n i n h i s low r i g h t back w h i c h r a d i a t e d i n t o 
h i s r i g h t b u t t o c k and t h i g h * He was t r e a t e d c o n s e r v a t i v e l y by 
Dr* C o n w e l l * C l a i m a n t d i d n o t i n j u r e h i s r i g h t knee i n t h i s 
i n d u s t r i a l a c c i d e n t * -1406-



As p a r t o f h i s v o c a t i o n a l r e h a b i l i t a t i o n , c l a i m a n t 
e n t e r e d a work h a r d e n i n g p r o g r a m on December 1 6 , 1986* He 
i n d i c a t e d on t h e e v a l u a t i o n f o r m t h a t he had s u f f e r e d b u c k l i n g o f 
h i s r i g h t knee p r i o r t o e n t e r i n g t h e programs C l a i m a n t 
s u c c e s s f u l l y c o m p l e t e d t h e work h a r d e n i n g p r o g r a m and was 
d i s c h a r g e d on J a n u a r y 2 1 , 1 9 8 7 i 

On March 1 9 , 1 9 8 7 , c l a i m a n t was examined by Dr* James, 
o r t h o p e d i s t * He d e n i e d any p r i o r h i s t o r y o f knee p r o b l e m s * A 
m e d i a l m e n i s c u s t e a r was d i a g n o s e d i n h i s r i g h t knee and 
a r t h r o s c o p i c s u r g e r y was recommended* 

ULTIMATE FINDING OF FACT 

The e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t ' s 
c o m p e n s a b l e i n j u r y o r a c t i v i t y i n h i s work h a r d e n i n g p r o g r a m was a 
m a t e r i a l c o n t r i b u t i n g c a use o f h i s c u r r e n t r i g h t knee c o n d i t i o n s 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t t e s t i f i e d t h a t he i n j u r e d h i s r i g h t knee w h i l e 
a t t e m p t i n g a s e r i e s o f " s q u a t s " d u r i n g h i s e v a l u a t i o n f o r a work 
h a r d e n i n g p r o g r a m . Dr» C o n w e l l o p i n e d on A u g u s t 3 , 1 9 8 7 , t h a t 
c l a i m a n t had s u f f e r e d a r e i n j u r y o f h i s r i g h t knee d u r i n g t h e work 
h a r d e n i n g programs C l a i m a n t a r g u e s t h a t t h e p r e p o n d e r a n c e o f t h e 
e v i d e n c e e s t a b l i s h e s t h a t he c o m p e n s a b l y i n j u r e d h i s knee d u r i n g 
t h e work h a r d e n i n g p r o g r a m . 

The i n s u r e r a r g u e s t h a t t h e a c t i v i t i e s i n t h e work 
h a r d e n i n g p r o g r a m d i d n o t r e s u l t i n any i n j u r y t o c l a i m a n t ' s r i g h t 
knee and t h a t c l a i m a n t has n o t p r o v e n by a p r e p o n d e r a n c e t h a t h i s 
i n j u r y i s c o m p e n s a b l e * 

The R e f e r e e f o u n d t h a t c l a i m a n t s u f f e r e d an i n c r e a s e i n 
p a i n i n h i s r i g h t knee as a r e s u l t o f an a c t i v i t y d u r i n g w ork 
h a r d e n i n g , b u t f o u n d c l a i m a n t had n o t s u p p l i e d m e d i c a l e v i d e n c e o f 
c a u s a t i o n and t h e r e f o r e had n o t s u s t a i n e d h i s b u r d e n o f p r o o f by a 
p r e p o n d e r a n c e * 

We c o n s i d e r c a u s a t i o n i n t h i s c a s e t o be a c o m p l e x 
m e d i c a l q u e s t i o n , r e q u i r i n g c o m p e t e n t m e d i c a l e v i d e n c e * Kassahn 
v* P u b l i s h e r s P a p e r , 76 Or App 105 ( 1 9 8 5 ) , W h i l e c l a i m a n t ' s l a y 
t e s t i m o n y may be p r o b a t i v e on t h i s i s s u e , we f i n d c l a i m a n t t o be 
an u n r e l i a b l e h i s t o r i a n and g i v e l i t t l e w e i g h t t o h i s t e s t i m o n y . 
See C o a s t a l Farm S u p p l y v> H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) * 

C l a i m a n t t e s t i f i e d t h a t he d i d n o t i n j u r e h i s r i g h t knee 
i n h i s compensable a c c i d e n t * He a l s o t e s t i f i e d t h a t he had 
s u f f e r e d r i g h t knee p r o b l e m s b e f o r e e n t e r i n g t h e work h a r d e n i n g 
p r o g r a m * He t e s t i f i e d t h a t he h u r t h i s knee on t h e f i r s t day o f 
t h e p r o g r a m , d u r i n g h i s e v a l u a t i o n . He l a t e r t e s t i f i e d t h a t t h e 
knee was i n j u r e d a t a l a t e r d a t e * He i n f o r m e d Dr* James i n March 
1 9 8 7 , t h a t he had no p r i o r h i s t o r y o f knee p r o b l e m s * 

The p h y s i c a l t h e r a p i s t n o t e d i n h i s c h a r t t h a t c l a i m a n t 
r e p o r t e d i n c r e a s e d p a i n i n h i s r i g h t knee on one o c c a s i o n f r o m 
d o i n g h i s e x e r c i s e s * The p h y s i c a l t h e r a p i s t was aware o f 
c l a i m a n t ' s p r i o r p r o b l e m s w i t h h i s r i g h t knee* C l a i m a n t wore a 
b r a c e on t h e knee d u r i n g p a r t o f t h e p r o g r a m w h i c h he p u t on a t 
home. C l a i m a n t t e s t i f i e d t h a t t h e b r a c e was one h i s w i f e had 
a c q u i r e d p r e v i o u s l y f o r her arm* 
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C l a i m a n t r e l i e s on Dr* C o n w e l l ' s o p i n i o n t h a t c l a i m a n t 
h u r t h i s knee i n t h e work h a r d e n i n g p r o g r a m * We g i v e l i t t l e 
w e i g h t t o t h i s r e p o r t because i t i s e n t i r e l y based on t h e h i s t o r y 
g i v e n t o Dr. C o n w e l l by c l a i m a n t s We a l s o n o t e t h a t D r t C o n w e l l ' s 
r e p o r t i n d i c a t e s a r e i n j u r y o f t h e r i g h t knee, and n o t a new 
i n j u r y . 

C l a i m a n t a l s o r e l i e s on Dr* James' r e p o r t o f March 19, 
1987, w h i c h d i a g n o s e d a t e a r i n t h e m e d i a l m e n i s c u s o f h i s r i g h t 
knee* Dr* James r e l a t e d t h i s t o c l a i m a n t ' s e x e r c i s e p r o g r a m 
d u r i n g work h a r d e n i n g , b u t based t h i s r e l a t i o n s h i p e n t i r e l y on t h e 
h i s t o r y g i v e n t o him by c l a i m a n t . A m e d i c a l o p i n i o n , as t o 
c a u s a t i o n , i s p e r s u a s i v e o n l y t o t h e e x t e n t t h a t t h e h i s t o r y 
r e l i e d upon i s a c c u r a t e . M i l l e r v* G r a n i t e C o n s t r u c t i o n Co t, 28 
Or App 473, 476 ( 1 9 7 7 ) * We t h e r e f o r e g i v e D r t James' o p i n i o n 
l i t t l e w e i g h t on t h e i s s u e o f c a u s a t i o n * 

A f t e r r e v i e w i n g a l l t h e e v i d e n c e , we can c o n c l u d e o n l y 
t h a t c l a i m a n t s u f f e r s a t o r n m e d i a l m e n i s c u s o f t h e r i g h t knees 
We a r e u n a b l e t o c o n c l u d e when t h i s i n j u r y o c c u r r e d . I n o r d e r t o 
p r o v e t h a t h i s c o n d i t i o n i s c o m p e n s a b l e , c l a i m a n t must p r o v e by a 
p r e p o n d e r a n c e t h a t h i s r i g h t knee c o n d i t i o n was c a u s a l l y r e l a t e d 
t o e i t h e r h i s i n d u s t r i a l i n j u r y o r t o h i s a c t i v i t i e s d u r i n g work 
h a r d e n i n g s C l a i m a n t t e s t i f i e d he d i d n o t i n j u r e t h e r i g h t knee i n 
t h e i n d u s t r i a l a c c i d e n t s The e v i d e n c e does n o t e s t a b l i s h t h a t he 
i n j u r e d h i s r i g h t knee d u r i n g work h a r d e n i n g * Thus, we f i n d t h a t 
c l a i m a n t has f a i l e d t o p r o v e a c a u s a l r e l a t i o n s h i p t o e i t h e r and 
t h e r e f o r e f i n d h i s r i g h t knee c o n d i t i o n n o t compensables 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 13, 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , n o t t o exceed $1,073*50, i s a p p r o v e d . 

MARY J. SISK, Claimant WCB 85-03136 
Kenneth D. Peterson, Claimant's Attorney August 23, 1989 
Meyers & Radler, Defense Attorney Order on Review 

Reviewed by Bo a r d Members C r i d e r and F e r r i s * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e T* L a v e r e J o h n s o n ' s 
o r d e r t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f an 
a g g r a v a t i o n c l a i m f o r her r i g h t c a r p a l t u n n e l syndrome; and ( 2 ) 
d e c l i n e d t o a d m i t a m e d i c a l r e p o r t i n t o e v i d e n c e * The i s s u e s on 
r e v i e w a r e a g g r a v a t i o n , e v i d e n c e and, a l t e r n a t i v e l y , remand* We 
a f f i r m * 

The e m p l o y e r has moved t o s t r i k e a p o r t i o n o f c l a i m a n t ' s 
r e p l y b r i e f , c o n t e n d i n g t h a t i t a d d r e s s e s m a t t e r s o u t s i d e t h e scope 
o f t h e e m p l o y e r ' s r e s p o n d e n t ' s b r i e f * The m o t i o n i s d e n i e d * 

FINDINGS OF FACT 

We a d o p t t h e " F i n d i n g s o f F a c t " o f t h e R e f e r e e w i t h t h e 
a d d i t i o n o f t h e f o l l o w i n g u l t i m a t e f i n d i n g o f f a c t * C l a i m a n t ' s 
1981 c o m p e n s a b l e neck and upper back i n j u r y i s n o t a m a t e r i a l 
c o n t r i b u t i n g c a use o f h e r r i g h t c a r p a l t u n n e l syndrome, o r i t s 
w o r s e n i n g * 
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CONCLUSIONS OF LAW 

We a d o p t t h e " C o n c l u s i o n s o f Law" o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g comments c o n c e r n i n g t h e m o t i o n t o remand* C l a i m a n t 
a l t e r n a t i v e l y r e q u e s t s remand t o c o n s i d e r m e d i c a l e v i d e n c e w h i c h 
was e x c l u d e d by t h e R e f e r e e * The e x h i b i t i n q u e s t i o n was s u b m i t t e d 
t o t h e R e f e r e e and t o o p p o s i n g c o u n s e l l e s s t h a n 10 da y s b e f o r e 
h e a r i n g * I t was t h u s l a t e * Former OAR 4 3 8 - 0 7 - 0 0 5 ( 3 ( b ) * The 
r e c o r d shows t h a t c l a i m a n t was a l l o w e d a p o s t p o n e m e n t o f o v e r one 
y e a r t o p r o d u c e t h i s e v i d e n c e * T h e r e f o r e , we a g r e e w i t h t h e 
R e f e r e e t h a t no good cause was shown as t o why t h i s e v i d e n c e s h o u l d 
be a d m i t t e d * F u r t h e r m o r e , we a r e n e i t h e r p e r s u a d e d t h a t t h e r e c o r d 
has been i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d n o r t h a t t h e e v i d e n c e was u n a v a i l a b l e w i t h t h e e x e r c i s e 
o f due d i l i g e n c e p r i o r t o t h e h e a r i n g * See ORS 6 5 6 * 2 9 5 ( 5 ) ; B e r n a r d 
L O s b u r n , 37 Van N a t t a 1054 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 9, 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e f r o m t h e s e l f - i n s u r e d 
e m p l o y e r t o i t s c o u n s e l , i s a p p r o v e d , n o t t o exceed $280* 

JOHN L. SMITH, Claimant WCB 87-09402 
Olson Law Firm, Claimant's Attorney August 23, 1989 
Gail Gage (SAIF), Defense Attorney Order on Review 
Roberts, e t a l . , Defense Attorneys 

Reviewed by B o a r d Members F e r r i s and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f R e f e r e e H u f f ' s 
o r d e r t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r h i s c u r r e n t l o w back c o n d i t i o n ; and ( 2 ) u p h e l d t h e 
d e n i a l o f a "new i n j u r y " c l a i m f o r t h e same c o n d i t i o n i s s u e d by 
Fr e d Meyer, I n c * The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n * 

C l a i m a n t ' s l o w back symptoms a t t r i b u t a b l e t o h i s 
com p e n s a b l e i n j u r y w i t h SAIF worsened i n t h e f o r m o f an A p r i l 1987 
f l a r e - u p o f symptoms. As a r e s u l t o f t h i s f l a r e - u p , c l a i m a n t was 
t e m p o r a r i l y d i s a b l e d f o r a p e r i o d e x c e e d i n g 14 da y s * 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s " O p i n i o n " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n * 

To e s t a b l i s h a compensable a g g r a v a t i o n u n d e r ORS 
6 5 6 * 2 7 3 ( 1 ) , c l a i m a n t must p r o v e a w o r s e n i n g o f h i s c o n d i t i o n and a 
c a u s a l r e l a t i o n b etween t h e w o r s e n i n g and a compen s a b l e i n j u r y o r 
d i s e a s e . Van Horn v. J e r r y J e r z e l , I n c * , 66 Or App 457, 459, r e v 
den 297 Or 82 ( 1 9 8 4 ) * An a c t u a l w o r s e n i n g o f t h e c o m p e n s a b l e 
c o n d i t i o n must be e s t a b l i s h e d * P e r r y v. SAIF, 307 Or 654 ( 1 9 8 9 ) ; 
Y b a r r a v. C a s t l e & Coo'ke, I n c * , 94 Or App 746, c l a r i f i e d 96 Or App 
665 ( 1 9 8 9 ) . 
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To p r o v e a w o r s e n i n g , c l a i m a n t must show a change i n h i s 
c o n d i t i o n s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n w h i c h 
e n t i t l e s him t o a d d i t i o n a l t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y 
compensation.. S m i t h v> SAIF, 302 Or 396 ( 1 9 8 6 ) . I f a w o r s e n i n g 
i n v o l v e s a s y m p t o m a t i c f l a r e u p , and i f t h e p r i o r a ward 
c o n t e m p l a t e d s y m p t o m a t i c f l a r e u p s , t h e n t h e f a c t f i n d e r must 
d e t e r m i n e w h e t h e r t h e f l a r e u p was g r e a t e r t h a n t h a t c o n t e m p l a t e d 
a t t h e t i m e o f t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n * Gwynn v* 
SAIF, 304 Or 345, 352-53 ( 1 9 8 7 ) * However, i f a w o r s e n i n g i s 
e s t a b l i s h e d , and i f , as a r e s u l t o f t h a t w o r s e n i n g , c l a i m a n t 
r e q u i r e s i n - p a t i e n t h o s p i t a l i z a t i o n o r i s o f f work f o r more t h a n 
14 d a y s , t h e n c l a i m a n t has p r o v e n an a g g r a v a t i o n r e g a r d l e s s o f 
what i s c o n t e m p l a t e d by t h e p r i o r award* P e r r y v* SAIF, s u p r a ; 
Gwynn v* SAIF, s u p r a * 

H e r e , c l a i m a n t r e c e i v e d 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a co m p e n s a b l e l o w c o n d i t i o n i n A u g u s t 1986, 
p u r s u a n t t o a p r i o r R e f e r e e ' s o r d e r * I n A p r i l 1987, symptoms 
r e l a t e d t o c l a i m a n t ' s c o m p e n s a b l e low back c o n d i t i o n w o r s e n e d , 
r e s u l t i n g i n t e m p o r a r y d i s a b i l i t y i n e x c e s s o f 14 d a y s . Inasmuch 
as c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y r e s u l t e d f r o m an a c t u a l 
w o r s e n i n g o f h i s c o m p e n s a b l e c o n d i t i o n and s i n c e t h a t d i s a b i l i t y 
e xceeded 14 d a y s , he has e s t a b l i s h e d an a g g r a v a t i o n r e g a r d l e s s o f 
what was c o n t e m p l a t e d by h i s p r i o r award* P e r r y v* SAIF, s u p r a * 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on 
Board r e v i e w * Such a f e e i s d e f i n e d as an " a s s e s s e d f e e * " See 
OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) , However, we c a n n o t award an a s s e s s e d f e e 
u n l e s s c l a i m a n t ' s a t t o r n e y f i l e s a s t a t e m e n t o f s e r v i c e s * See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) * Because no s t a t e m e n t o f s e r v i c e s has been r e c e i v e d 
t o d a t e , an a s s e s s e d f e e s h a l l n o t be awarded* See OAR 
4 3 8 - 1 5 - 0 1 0 ( 5 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 26, 1987 i s a f f i r m e d . 
A c l i e n t - p a i d f e e , p a y a b l e f r o m F r e d Meyer, I n c * t o i t s c o u n s e l , 
n o t t o e x c e e d $488, i s a p p r o v e d . 

TRAVIS BALDWIN, Claimant WCB 88-05580, 88-04843, 88-10216 
Charles Duncan, Claimant's Attorney & 88-10217 
E. Jay Perry, Defense Attorney August 24, 1989 
Beers, et a"l., Defense Attorneys 

C l a i m a n t r e q u e s t e d , and EBI Companies c r o s s - r e q u e s t e d , 
r e v i e w o f R e f e r e e G r u b e r ' s o r d e r t h a t : ( 1 ) u p h e l d L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r h i s c u r r e n t l ow back c o n d i t i o n ; ( 2 ) u p h e l d EBI's 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; ( 3 ) 
s e t a s i d e EBI's d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
t h e same c o n d i t i o n ; and ( 4 ) d e c l i n e d t o a s s e s s p e n a l t i e s and 
a t t o r n e y f e e s f o r a l l e g e d u n r e a s o n a b l e d e n i a l s * C l a i m a n t and EBI 
have s u b m i t t e d a p r o p o s e d " D i s p u t e d C l a i m S e t t l e m e n t , " w h i c h i s 
d e s i g n e d t o r e s o l v e a l l i s s u e s r a i s e d o r r a i s a b l e b e t w e e n them i n 
t h i s m a t t e r , i n l i e u o f t h e R e f e r e e ' s o r d e r * 

P u r s u a n t t o t h e s e t t l e m e n t , c l a i m a n t a g r e e s t o w i t h d r a w 
h i s r e q u e s t f o r B o a r d r e v i e w i n s o f a r as i t p e r t a i n s t o i s s u e s 
c o n c e r n i n g EBI* I n a d d i t i o n , EBI a g r e e s t o w i t h d r a w i t s 
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c r o s s - r e q u e s t f o r r e v i e w * We have a p p r o v e d t h e a g r e e m e n t , t h e r e b y 
f u l l y and f i n a l l y r e s o l v i n g t h e i s s u e s r a i s e d o r r a i s a b l e b e t w e e n 
c l a i m a n t and E B I , i n l i e u o f t h e R e f e r e e ' s o r d e r * C o n s e q u e n t l y , 
t h o s e i s s u e s w i l l n o t be f u r t h e r a d d r e s s e d * I n r e a c h i n g t h i s 
c o n c l u s i o n , we w i s h t o emphasize t h a t o u r a p p r o v a l o f t h e 
a g r e e m e n t s h o u l d n o t be i n t e r p r e t e d as a " f i n d i n g " t h a t t h e 
p a r t i e s ' c o n t e n t i o n s a r e t r u e o r t h a t t h i s " f i n d i n g " c a n be 
b i n d i n g i n a f u t u r e p r o c e e d i n g * 

We r e t a i n j u r i s d i c t i o n o v e r t h e r e m a i n i n g i s s u e s p r e s e n t 
i n t h i s case p u r s u a n t t o c l a i m a n t ' s r e q u e s t f o r r e v i e w * T h i s 
o r d e r s h a l l be i n t e r i m , p e n d i n g o u r r e v i e w o f t h e r e m a i n i n g i s s u e s 
on a p p e a l * F o l l o w i n g o u r r e v i e w , t h i s o r d e r s h a l l be i n c o r p o r a t e d 
i n t o o u r f i n a l o r d e r * 

I T IS SO ORDERED* 

DICK L. BARNETT, Claimant WCB 85-16010 
Qu i n t i n E s t e l l , Claimant's Attorney August 24, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s * 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F o s t e r ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m f o r a r i g h t e l b o w c o n d i t i o n ; and ( 2 ) a s s e s s e d an 
a t t o r n e y f e e f o r f a i l i n g t o t i m e l y a c c e p t o r deny t h e c l a i m * The 
i s s u e s on r e v i e w a r e a g g r a v a t i o n and a t t o r n e y f e e s * We r e v e r s e 
t h a t p o r t i o n o f t h e o r d e r t h a t f o u n d c l a i m a n t s u s t a i n e d an 
a g g r a v a t i o n * 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n * 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s r i g h t e l b o w i n 1981* 
He was t r e a t e d c o n s e r v a t i v e l y by Dr* B l a k e , o r t h o p e d i s t , who n o t e d 
d e g e n e r a t i v e changes i n c l a i m a n t ' s e lbow* 

C l a i m a n t r e c e i v e d 5 p e r c e n t s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , l a t e r r a i s e d t o 15 p e r c e n t by a December 13, 1982 
s t i p u l a t i o n * A t t h e t i m e o f t h i s a r r a n g e m e n t o f c o m p e n s a t i o n , i t 
was a n t i c i p a t e d t h a t s h o r t o f an elb o w r e p l a c e m e n t , c l a i m a n t ' s 
c o n d i t i o n w o u l d n o t i m p r o v e and he w o u l d c o n t i n u e t o s u f f e r some 
p a i n f r o m t h e c o n d i t i o n * 

C l a i m a n t d e c l i n e d v o c a t i o n a l r e h a b i l i t a t i o n and s t a r t e d 
a b u s i n e s s on h i s p r o p e r t y * T h i s b u s i n e s s f a i l e d , and i n 1985 he 
went t o work as a sales m a n and was w o r k i n g a t t h e t i m e o f 
h e a r i n g * He has n o t been o f f work because o f h i s e l b o w s i n c e t h e 
l a s t a r r a n g e m e n t o f c o m p e n s a t i o n * 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m on J u l y 17, 1985* 
The i n s u r e r d i d n o t deny o r a c c e p t t h i s c l a i m f o r o v e r t w o y e a r s . 

ULTIMATE FINDING OF FACT 

The r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t ' s 1 981 
com p e n s a b l e i n j u r y i s a m a t e r i a l c o n t r i b u t i n g c a use o f h i s c u r r e n t 
r i g h t e l b o w c o n d i t i o n * 
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CONCLUSIONS OF LAW AND OPINION 

P e n a l t y and a t t o r n e y f e e 

We a d o p t t h e R e f e r e e ' s " O p i n i o n " c o n c e r n i n g t h i s i s s u e * 

A g g r a v a t i o n 

F i n d i n g t h a t c l a i m a n t ' s c ompensable c o n d i t i o n had 
worsened s i n c e t h e l a s t award o f c o m p e n s a t i o n , t h e R e f e r e e 
c o n c l u d e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m s h o u l d be a c c e p t e d * 
Inasmuch as we a r e u n p e r s u a d e d t h a t c l a i m a n t ' s c u r r e n t r i g h t e l b o w 
c o n d i t i o n i s c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e i n j u r y , we 
d i s a g r e e * 

A l t h o u g h l a y t e s t i m o n y c o n c e r n i n g c a u s a t i o n i s 
p r o b a t i v e , i t may n o t be p e r s u a s i v e when t h e c l a i m i n v o l v e s a 
compl e x m e d i c a l q u e s t i o n * See U r i s v* C o m p e n s a t i o n D e p a r t m e n t , 
247 Or 420, 424 ( 1 9 6 7 ) ; Kassahn v* P u b l i s h e r s Paper Co., 76 Or App 
105, 109 ( 1 9 8 5 ) * H e r e , c l a i m a n t and h i s w i f e t e s t i f i e d t h a t 
c l a i m a n t ' s r i g h t e l b o w p r o b l e m s o r i g i n a t e d w i t h t h e 1981 
compens a b l e i n j u r y and c o n t i n u e d t o wor s e n t h r o u g h t h e e n s u i n g 
y e a r s * We c o n s i d e r t h e i r t e s t i m o n y t o be p r o b a t i v e * However, 
c o n s i d e r i n g t h e comp l e x n a t u r e o f c l a i m a n t ' s c u r r e n t r i g h t e l b o w 
c o n d i t i o n and i t s r e l a t i o n s h i p t o h i s 1981 compen s a b l e i n j u r y , we 
p l a c e g r e a t e r w e i g h t on t h e m e d i c a l e v i d e n c e * 

Dr* B l a k e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , o p i n e d i n 1981 
t h a t n o t h i n g s h o r t o f an e l b o w r e p l a c e m e n t w o u l d c o m p l e t e l y 
r e l i e v e c l a i m a n t ' s r i g h t e l b o w symptoms* A t t h a t t i m e , he 
s u s p e c t e d a p r i o r f r a c t u r e and d e g e n e r a t i v e d i s e a s e * H i s o p i n i o n 
t h e n was t h a t t h e i n d u s t r i a l a c c i d e n t c o n t r i b u t e d t o c l a i m a n t ' s 
c o n d i t i o n and t h a t c l a i m a n t had s u f f e r e d p e r m a n e n t d i s a b i l i t y as a 
r e s u l t o f t h e a c c i d e n t * F o l l o w i n g a 1985 e x a m i n a t i o n , Dr» B l a k e 
c o n t i n u e d t o h o l d t h e same o p i n i o n * 

I n November 1986 Dr* B l a k e r e p o r t e d t h a t c l a i m a n t ' s 
c u r r e n t symptoms were r e l a t e d t o h i s p r e v i o u s i n d u s t r i a l i n j u r y 
and t h a t t h e r e had been f u r t h e r d e t e r i o r a t i o n i n t h e e l b o w * 
T h e r e a f t e r , Dr* B l a k e was deposed and i n d i c a t e d a c o m p l e t e change 
o f m i n d * He i s now o f t h e o p i n i o n t h a t c l a i m a n t ' s 1981 i n j u r y 
h e a l e d w i t h i n 4-6 months and t h a t none o f c l a i m a n t ' s p r e s e n t 
c o n d i t i o n i s t h e r e s u l t o f h i s i n d u s t r i a l i n j u r y * C o n s i d e r i n g 
t h i s r e v e r s a l o f o p i n i o n , we a r e u n a b l e t o c o n c l u d e t h a t 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n s u p p o r t s a c a u s a l r e l a t i o n s h i p 
b etween t h e compe n s a b l e i n j u r y and c l a i m a n t ' s c u r r e n t r i g h t e l b o w 
c o n d i t i o n * 

We l i k e w i s e f i n d Dr* Hardiman's o p i n i o n i n s u p p o r t o f a 
compensable r e l a t i o n s h i p u n p e r s u a s i v e * Dr* H a r d i m a n , o r t h o p e d i s t , 
p e r f o r m e d an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n on J a n u a r y 29, 1987* 
Based on a h i s t o r y t h a t c l a i m a n t had f r a c t u r e d h i s e l b o w i n t h e 
1981 a c c i d e n t , H a r d i m a n o p i n e d t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n 
was c a u s e d by t h e 1981 i n j u r y * However, t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t c l a i m a n t had s u s t a i n e d on e l b o w f r a c t u r e * 
T h e r e f o r e , we g i v e l i t t l e w e i g h t t o t h i s o p i n i o n s i n c e i t i s b a s e d 
on an i n c o r r e c t h i s t o r y * See M i l l e r v* G r a n i t e C o n s t r u c t i o n , 28 
Or App 473 ( 1 9 7 7 ) * 

Inasmuch as t h e m e d i c a l and l a y e v i d e n c e f a i l s t o 
p e r s u a s i v e l y s u p p o r t a c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
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c u r r e n t c o n d i t i o n and h i s 1981 compensable i n j u r y , we c o n c l u d e 
t h a t c l a i m a n t has n o t p r o v e n an a g g r a v a t i o n i n a c c o r d a n c e w i t h ORS 
656* 2 7 3 ( 1 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 14, 1987, i s r e v e r s e d 
i n p a r t * The i n s u r e r ' s d e n i a l o f an a g g r a v a t i o n c l a i m i s 
r e i n s t a t e d and u p h e l d * The R e f e r e e ' s a t t o r n e y f e e award o f $1,000 
f o r s e r v i c e s c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s r e v e r s e d * The 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d * A c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o exceed $1,006*50, 
i s a p p r o v e d * 

DINISA J. DUNBAR, Claimant WCB 87-05242 
Francesconi & Associates, Claimant's Attorneys August 24, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Bo a r d Members C r i d e r and F e r r i s * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Houquet's o r d e r w h i c h 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r p s y c h o l o g i c a l t r e a t m e n t . On r e v i e w , t h e s o l e i s s u e i s 
c o m p e n s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " w i t h t h e 
e x c e p t i o n o f t h e l a s t f o u r l i n e s i n t h a t s e c t i o n o f h i s o r d e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c ompensable i n j u r y i s n o t a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o h e r need f o r p s y c h o l o g i c a l t r e a t m e n t * 

CONCLUSIONS OF LAW 

At t h e o u t s e t , we n o t e t h a t a l t h o u g h we a f f i r m t h e 
R e f e r e e , o u r d e c i s i o n i s based on d i f f e r e n t g r o u n d s * The R e f e r e e 
u p h e l d t h e i n s u r e r ' s March 10, 1987 d e n i a l on t h e g r o u n d s t h a t 
c l a i m a n t d i d n o t a p p e a l t h e A p r i l 8, 1986 d e n i a l * The R e f e r e e 
r e a s o n e d t h a t c l a i m a n t ' s c l a i m was b a r r e d by t h e d o c t r i n e o f r e s 
j u d i c a t a . We f i n d h owever, t h a t t h e A p r i l 8, 1986 d e n i a l o n l y 
d e n i e d t h a t c l a i m a n t had s u s t a i n e d an a g g r a v a t i o n o r w o r s e n i n g o f 
her c o m p e n s a b l e back i n j u r y * By c o n t r a s t , t h e March 10, 1987 
d e n i a l d e n i e d t h a t c l a i m a n t ' s p s y c h o l o g i c a l t r e a t m e n t was r e l a t e d 
t o h e r i n d u s t r i a l i n j u r y * A c c o r d i n g l y , c l a i m a n t i s n o t p r e c l u d e d 
f r o m c h a l l e n g i n g t h e l a t t e r d e n i a l * We now t u r n t o t h e m e r i t s o f 
t h e c a s e * 

C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e 
o f t h e e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o 
he r d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t * H u t c h e n s o n v* 
W e y e r h a e u s e r , 288 Or 5 1 , 56 ( 1 9 7 9 ) ; M i l b u r n v. Weye r h a e u s e r Co*, 88 
Or App 375, 388" ( 1 9 8 7 ) * A c c o r d i n g l y , c l a i m a n t must e s t a b l i s h t h a t 
t h e i n d u s t r i a l i n j u r y o f J a n u a r y 1984, m a t e r i a l l y c o n t r i b u t e d t o 
her c u r r e n t need f o r p s y c h o l o g i c a l t r e a t m e n t * 

F o l l o w i n g o u r de novo r e v i e w o f t h e r e c o r d , i n c l u d i n g t h e 
l a y t e s t i m o n y , we f i n d t h a t a p r e p o n d e r a n c e o f t h e e v i d e n c e does 
n o t e s t a b l i s h t h a t t h e J a n u a r y 1984 i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o c l a i m a n t ' s need f o r p s y c h o l o g i c a l t r e a t m e n t * 
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C l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t , Dr* L e s k a , c o n c l u s o r i l y r e l a t e s 
c l a i m a n t ' s c u r r e n t c o n d i t i o n t o her i n d u s t r i a l i n j u r y i n t w o 
r e p o r t s * However, t h e b u l k o f h i s r e p o r t s speak t o t h e b e n e f i t s o f 
such t r e a t m e n t and p r o v i d e no a n a l y s i s o f t h e c a u s a l c o n n e c t i o n . 
A c c o r d i n g l y , we a r e n o t p e r s u a d e d by Dr* Leska* Somers v* SAIF, 77 
Or App 259 ( 1 9 8 6 ) * 

By c o n t r a s t , Dr* C o l b a c h , p s y c h o l o g i s t , t e s t i f i e d t h a t 
c l a i m a n t ' s J a n u a r y 1984 compensable i n j u r y d i d n o t c o n t r i b u t e t o 
her p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t * He based t h i s 
c o n c l u s i o n on t h e f a c t t h a t : ( 1 ) c l a i m a n t had n o t s u f f e r e d a 
s i g n i f i c a n t i n j u r y ; ( 2 ) she d i d n o t seek t r e a t m e n t f o r l o n g p e r i o d s 
o f t i m e ; and ( 3 ) her c o m p l a i n t s v a r i e d d e p e n d i n g upon who was 
e x a m i n i n g h e r * He f u r t h e r n o t e d t h a t s e c o n d a r y g a i n , i n t h e f o r m 
o f money, a t t e n t i o n , and l o v e , was t h e more p r o b a b l e r e a s o n t h a t 
c l a i m a n t k e p t e x p e r i e n c i n g p a i n symptoms, n o t s u b s t a n t i a t e d by 
o b j e c t i v e f i n d i n g s * He c o n c l u d e d t h a t c l a i m a n t d i d n o t have any 
p s y c h i a t r i c i m p a i r m e n t due t o t h e i n d u s t r i a l i n j u r y a l t h o u g h she 
has a t e n d e n c y t o o v e r f o c u s p a i n c o m p l a i n t s * 

We f i n d Dr* C o l b a c h ' s w e l l - r e a s o n e d o p i n i o n t o be 
p e r s u a s i v e * Somers, s u p r a * A c c o r d i n g l y , c l a i m a n t has n o t 
e s t a b l i s h e d t h a t h e r i n d u s t r i a l i n j u r y i s a m a t e r i a l c o n t r i b u t i n g 
c ause t o her c u r r e n t p y s c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 16, 1987 i s a f f i r m e d * 
A c l i e n t - p a i d f e e , n o t t o ex c e e d $896, i s a p p r o v e d * 

DEBRA A. HATCH, Claimant WCB 86-13499 
Vick & Gutzler, Claimant's Attorneys August 24, 1989 
Gary Wallmark (SAIF), Defense Attorney Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f h e r c l a i m f o r a neck 
i n j u r y * C l a i m a n t c o n t e n d s t h a t work a c t i v i t y on o r a b o u t J u l y 10, 
1986 c a u s e d a t o r t i c o l l i s , o r w r y n e c k c o n d i t i o n * The i s s u e i s 
c o m p e n s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t i s a 3 5 - y e a r - o l d o f f i c e w o r k e r * She was f i r s t 
e x a mined by Dr* M c i n t o s h , c h i r o p r a c t o r on March 14, 1986* 
C l a i m a n t r e p o r t e d neck and back p a i n and s t i f f n e s s , p a i n on neck 
m o t i o n , headache, and f a t i g u e * On March 17, 1986, Dr* M c i n t o s h 
commenced c h i r o p r a c t i c t r e a t m e n t * C l a i m a n t u n d e r w e n t f r e q u e n t 
c h i r o p r a c t i c t r e a t m e n t f r o m March 17, 1986 t h r o u g h June 23, 1986* 
No c l a i m was made t h a t c l a i m a n t ' s c o n d i t i o n o r need f o r t r e a t m e n t 
was work r e l a t e d * 

A t t h e t i m e o f c l a i m a n t ' s f i n a l t r e a t m e n t on June 23, 
1986, she c o n t i n u e d t o r e p o r t p a i n p e r s i s t i n g on r i g h t c e r v i c a l 
r o t a t i o n * 

C l a i m a n t r e t u r n e d t o Dr* M c i n t o s h on J u l y 9, 1986, 
e x h i b i t i n g g u a r d e d p o s t u r e and l i m i t e d c e r v i c a l m o t i o n * 

The f o l l o w i n g d a y, on J u l y 10, 1986, c l a i m a n t v i s i t e d 
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her f a m i l y p h y s i c i a n , Dr* P e t o , c o m p l a i n i n g o f s l i g h t t e n d e r n e s s 
i n t h e r i g h t s i d e o f her neck f o l l o w i n g h o l d i n g a t e l e p h o n e w i t h 
h e r c h i n * Dr» P e t o d i a g n o s e d m i l d t o r t i c o l l i s , o r w r y n e c k * He 
p r e s c r i b e d m e d i c a t i o n , r a n g e - o f - m o t i o n e x e r c i s e s and r e a s s u r a n c e * 

Over t h e e n s u i n g weekend, on J u l y 13, 1986, c l a i m a n t 
e x p e r i e n c e d an a c u t e e x a c e r b a t i o n o f symptoms a f t e r t a k i n g a h o t 
shower* She r e t u r n e d t o Dr* M c i n t o s h on Monday, J u l y 14, and was 
p r o v i d e d w i t h a s o f t c e r v i c a l c o l l a r * She a r r i v e d a t work l a t e on 
t h e 1 4 t h , b u t she worked t h e r e m a i n d e r o f t h e day* 

On Tuesday, J u l y 15, c l a i m a n t r e t u r n e d t o Dr. Peto f o r a 
f o l l o w u p * He n o t e d c e r v i c a l m u s c l e spasm w i t h v e r y l i m i t e d r a n g e 
o f m o t i o n . 

C l a i m a n t began t w i c e d a i l y t r e a t m e n t s w i t h 
Dr. M c i n t o s h * C l a i m a n t a l s o t r e a t e d t w i c e w i t h a masseuse o v e r 
t h e e n s u i n g d a y s . 

C l a i m a n t d i d n o t work on Wednesday, J u l y 16, and F r i d a y , 
J u l y 18, due t o neck and s h o u l d e r p a i n * 

On J u l y 17, Dr* M c i n t o s h p r e p a r e d a r e t u r n - t o - w o r k 
r e c o m m e n d a t i o n i n d i c a t i n g a March 14, 1986 i n j u r y d a t e * 

C l a i m a n t had p h y s i c a l t h e r a p y on J u l y 21 and J u l y 23* 

On J u l y 28, c l a i m a n t f i l e d a c l a i m w i t h t h e e m p l o y e r * 
She i n d i c a t e d t h a t t h e n a t u r e o f her i n j u r y was an "o v e r s t r a i n t o 
[ h e r ] n eck" w i t h an i n j u r y d a t e o f J u l y 14, 1986* 

On J u l y 29, 1986, Dr* M c i n t o s h p r e p a r e d a F i r s t M e d i c a l 
R e p o r t i n d i c a t i n g t h a t he had f i r s t t r e a t e d c l a i m a n t on J u l y 14, 
1986 f o r an i n j u r y d a t e d J u l y 10, 1986* 

On A u g u s t 4, 1986, c l a i m a n t began t r e a t i n g w i t h 
Dr* P e a r s o n * 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t e x p e r i e n c e d m i l d neck p a i n and s t i f f n e s s on 
J u l y 9, 1986* We a r e u n a b l e t o f i n d t h a t t h o s e symptoms, o r t h e 
s u b s e q u e n t e x a c e r b a t i o n o f t h o s e symptoms on J u l y 13, a r e 
m a t e r i a l l y r e l a t e d t o her work a c t i v i t i e s . 

CONCLUSIONS OF LAW AND OPINION 

R e l i a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s t e s t i m o n y was n o t 
r e l i a b l e * We a g r e e * Comparing c l a i m a n t ' s t e s t i m o n y t o o t h e r 
r e l i a b l e e v i d e n c e i n t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s 
t e s t i m o n y i s s u f f i c i e n t l y i n c o n s i s t e n t t o r e n d e r i t n o t r e l i a b l e * 

For e x a m p l e , c l a i m a n t d e n i e d an a c u t e e x a c e r b a t i o n o f 
symptoms a t home on J u l y 13, 1986* However, t h e p h y s i c a l 
t h e r a p i s t ' s r e p o r t d a t e d J u l y 21 r e l a t e s a h i s t o r y o f sudden o n s e t 
o f neck p a i n f o l l o w i n g a h o t shower on Sunday, J u l y 13» C l a i m a n t 
has e s t a b l i s h e d no r e a s o n t o d i s c r e d i t t h e t h e r a p i s t ' s r e p o r t * 
M o r e o v e r , two c o - e m p l o y e e s c r e d i b l y t e s t i f i e d t h a t c l a i m a n t 
r e l a t e d t o them a h i s t o r y o f sudden o n s e t f o l l o w i n g a shower on 
J u l y 13* 
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S i m i l a r l y , t h e R e f e r e e f o u n d t h a t c l a i m a n t a t t e m p t e d t o 
g r e a t l y m i n i m i z e t h e i n v o l v e m e n t o f any neck symptoms bet w e e n 
March 14, 1986 and June 23, 1986* Our r e v i e w o f Dr. M c i n t o s h ' s 
c h a r t n o t e s f o r t h a t p e r i o d i n d i c a t e s t h a t neck p a i n and s t i f f n e s s 
were among c l a i m a n t ' s p r i m a r y c o m p l a i n t s d u r i n g t h a t p e r i o d * I n 
a d d i t i o n , c l a i m a n t ' s e x p l a n a t i o n t h a t h e r neck c o m p l a i n t s somehow 
e v o l v e d o u t o f her s h o u l d e r c o m p l a i n t s i s nowhere s u p p o r t e d i n 
Dr* M c i n t o s h ' s c h a r t n o t e s * 

F u r t h e r m o r e , c l a i m a n t was u n a b l e t o r e c a l l t e l l i n g 
e i t h e r t h e p h y s i c a l t h e r a p i s t o r her c o w o r k e r s t h a t , she s u f f e r e d 
f r o m a neck a b n o r m a l i t y w h i c h she had been t o l d was r e l a t e d t o her 
b i r t h * However, t h e p h y s i c a l t h e r a p i s t ' s r e p o r t n o t e s t h i s 
h i s t o r y , as does t h e t e s t i m o n y o f c l a i m a n t ' s c o w o r k e r s * C l a i m a n t 
a l s o d e n i e d any p r i o r neck and s h o u l d e r symptoms t o Dr* P e a r s o n , 
d e s p i t e r e c e i v i n g e x t e n s i v e t r e a t m e n t t o t h o s e a r e a s b e t w e e n March 
and J u l y , 1986. F i n a l l y , c l a i m a n t t e s t i f i e d q u i t e e m p h a t i c a l l y 
t h a t h er p r i o r neck and s h o u l d e r p r o b l e m s were " c o m p l e t e l y gone" 
w i t h "no c o m p l i c a t i o n s " as o f June 23, 1986* However, 
Dr. M c i n t o s h ' s c h a r t n o t e s i n d i c a t e p e r s i s t e n t p a i n a t t h a t t i m e * 

Based upon t h e s e i n c o n s i s t e n c i e s , we c o n c l u d e t h a t 
c l a i m a n t ' s t e s t i m o n y i s n o t r e l i a b l e * 

C o m p e n s a b i l i t y 

On r e v i e w , c l a i m a n t a r g u e s t h a t even i f her t e s t i m o n y i s 
n o t r e l i a b l e , n e v e r t h e l e s s o t h e r d o c u m e n t a r y e v i d e n c e e s t a b l i s h e s 
a compensable work i n j u r y on o r a b o u t J u l y 10, 1986* C l a i m a n t 
r e l i e s i n t h i s r e g a r d upon t h e r e p o r t s o f Dr* Peto and 
Dr. M c i n t o s h t o t h e e f f e c t t h a t , on o r a b o u t J u l y 10, she was 
e x p e r i e n c i n g p a i n f u l c e r v i c a l symptoms f o l l o w i n g c r a d l i n g o f t h e 
t e l e p h o n e b e t w e e n h e r c h i n and her s h o u l d e r f o r l o n g p e r i o d s o f 
t i m e a t work w h i l e p e r f o r m i n g o t h e r a c t i v i t i e s * 

Our r e v i e w o f t h e r e c o r d p e r s u a d e s us t h a t c l a i m a n t d i d 
e x p e r i e n c e neck p a i n and s t i f f n e s s on J u l y 9, 1986* However, we 
a r e n o t p e r s u a d e d t h a t t h o s e symptoms a r e m a t e r i a l l y r e l a t e d t o 
c l a i m a n t ' s work a c t i v i t i e s on J u l y 9, 1986. 

W i t h r e g a r d t o c a u s a t i o n , Dr* Peto o p i n e d : 

" T h i s c o n d i t i o n may o c c u r s p o n t a n e o u s l y * 
U s u a l l y p a t i e n t s w i l l awaken w i t h 
d i s c o m f o r t i n t h e i r neck and a r e n o t aware 
o f any p a r t i c u l a r t r a u m a o r i t may have 
been c a u s e d by a m i n o r t r a u m a such as 
[ c l a i m a n t ] r e l a t e d . " 

A t m o s t , Dr. P e t o ' s o p i n i o n s u p p o r t s a p o s s i b i l i t y t h a t 
c l a i m a n t ' s work a c t i v i t i e s r e s u l t e d i n her w r y n e c k c o n d i t i o n ! 
However, c l a i m a n t must p r o v e more t h a n j u s t t h e p o s s i b i l i t y o f a 
c a u s a l c o n n e c t i o n . Gor mley v> SAIF, 52 Or App 1055 ( 1 9 8 1 ) * 

Dr. P e a r s o n o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s d i d 
r e s u l t i n h e r c o n d i t i o n . However, c l a i m a n t a p p a r e n t l y e x p r e s s l y 
d e n i e d t o Dr* P e a r s o n any h i s t o r y o f p r i o r neck p r o b l e m s * Because 
c l a i m a n t had p r i o r neck c o m p l a i n t s between March and J u n e , 1986, 
Dr* P e a r s o n ' s o p i n i o n i s based upon a f u n d a m e n t a l l y f l a w e d 
h i s t o r y . M o r e o v e r , Dr* P e a r s o n was a p p a r e n t l y unaware o f 
c l a i m a n t ' s a c u t e e x a c e r b a t i o n o f symptoms on J u l y 13, 1986, 
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C o n s e q u e n t l y , h i s o p i n i o n i s n o t p e r s u a s i v e * See M i l l e r v> 
G r a n i t e C o n s t r u c t i o n Co*, 28 Or App 473, 476 ( 1 9 7 7 ) , 

Dr* M c i n t o s h a l s o o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
r e s u l t e d i n h e r neck c o n d i t i o n * Dr* M c i n t o s h h y p o t h e s i z e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s had r e s u l t e d i n a n e r v e l e s i o n * 
Dr* P e t o d i s p u t e s Dr* M c i n t o s h ' s t h e o r y on t h e b a s i s o f s t u d i e s 
p e r f o r m e d by Drs* Goe and A n d e r s o n w h i c h showed no e v i d e n c e o f 
n e r v e damage* We f i n d h i s comments i n t h i s r e g a r d t o be 
p e r s u a s i v e * M o r e o v e r , we a r e u n a b l e t o a c c e p t Dr* M c i n t o s h ' s 
o p i n i o n t h a t c l a i m a n t ' s p o s t - J u l y 9, 1986 c o n d i t i o n i s d i f f e r e n t 
t h a n t h e c o n d i t i o n he t r e a t e d e x t e n s i v e l y between March and J u n e , 
1986. We n o t e i n t h i s r e g a r d t h a t , on h i s J u l y 17, 1986 r e p o r t , 
Dr. M c i n t o s h i n d i c a t e d a March 14, 1986 i n j u r y d a t e * I t was o n l y 
s u b s e q u e n t l y , and w i t h o u t e x p l a n a t i o n , t h a t Dr* M c i n t o s h changed 
h i s o p i n i o n t o i n d i c a t e a J u l y 10, 1986 i n j u r y d a t e . 

C l a i m a n t c i t e s C o l l i n s v* H y g e n i c Corp* o f Oregon, 86 Or 
App 484 ( 1 9 8 7 ) , i n s u p p o r t o f her c l a i m * I n C o l l i n s , t h e c o u r t 
f o u n d t h a c c l a i m a n t had p e r s u a s i v e l y e s t a b l i s h e d t h a t w ork 
e x p o s u r e t o c h e m i c a l s had r e s u l t e d i n a r e s p i r a t o r y c o n d i t i o n * I n 
C o l l i n s , c l a i m a n t had e x p e r i e n c e d no p r e v i o u s r e s p i r a t o r y 
a i l m e n t s * By c o n t r a s t , c l a i m a n t h e r e c o n t i n u e d t o e x p e r i e n c e neck 
symptoms two weeks p r i o r t o t h e a l l e g e d i n j u r i o u s e x p o s u r e * 
F u r t h e r , i n C o l l i n s , t h e c o u r t n o t e d an absence o f o t h e r 
r e a s o n a b l e e x p l a n a t i o n s f o r c l a i m a n t ' s symptoms* I_d* a t 492* 
H e r e , Dr. P e t o o p i n e d t h a t a w r y n e c k c o n d i t i o n c o u l d a p p e a r 
s p o n t a n e o u s l y * 

I n sum, c o n s i d e r i n g c l a i m a n t ' s p r i o r c o n t i n u i n g 
symptoms, her a c u t e o f f - w o r k e x a c e r b a t i o n on J u l y 13, 1986, and 
h e r u n r e l i a b i l i t y as a w i t n e s s , we a r e n o t p e r s u a d e d t h a t h e r work 
a c t i v i t i e s were a m a t e r i a l cause o f her neck c o n d i t i o n on and 
a f t e r J u l y 9, 1986* 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1987 i s a f f i r m e d * 

RICHARD R. INGALLS, Claimant WCB 86-03202 
Pozzi, et a l . , Claimant's Attorneys August 24, 1989 
Alan Ludwick (SAIF), Defense Attorney T h i r d I n t e r i m Order of Remand 

On A p r i l 15, 1988, we a b a t e d o u r March 24, 1988 Second 
I n t e r i m O r d e r o f Remand, w h i c h had r e f e r r e d t h i s m a t t e r t o t h e R e f e r e e 
w i t h i n s t r u c t i o n s t o r e c o n v e n e a h e a r i n g * We had remanded because t h e 
h e a r i n g r e p o r t e r had f a i l e d t o p r o v i d e a t r a n s c r i p t o f t h e p a r t i e s ' 
p r e v i o u s h e a r i n g * When t h e r e p o r t e r p r o v i d e d a p a r t i a l t r a n s c r i p t and 
a s s u r e d t h e Board t h a t t h e r e m a i n i n g p o r t i o n o f t h e t r a n s c r i p t w o u l d 
soon be f o r t h c o m i n g , we i s s u e d o u r A p r i l 15, 1988 a b a t e m e n t o r d e r * 

S i n c e o u r r e c e i p t o f t h e p a r t i a l t r a n s c r i p t ( w h i c h 
a p p a r e n t l y encompasses t h e f i r s t day o f t h e h e a r i n g ) , we have r e c e i v e d 
n o t h i n g f u r t h e r f r o m t h e h e a r i n g r e p o r t e r * D e s p i t e r e p e a t e d 
a s s u r a n c e s t h a t t h e r e m a i n i n g p o r t i o n o f t h e t r a n s c r i p t w o u l d be 
f o r t h c o m i n g , t h e r e p o r t e r c o n t i n u e s t o r e f u s e t o c o m p l y w i t h h i s 
c o n t r a c t u a l o b l i g a t i o n s * 

These c i r c u m s t a n c e s l e a d us t o c o n c l u d e t h a t t h e r e m a i n d e r 
o f t h e h e a r i n g t r a n s c r i p t i s u n o b t a i n a b l e . F u r t h e r m o r e , t h e p a r t i e s 
have been u n a b l e t o r e a c h an a c commodation c o n c e r n i n g t h e e v e n t s 
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r e c o r d e d i n t h e u n o b t a i n a b l e p o r t i o n o f t h e t r a n s c r i p t * C o n s e q u e n t l y , 
we h o l d t h a t t h i s c a s e has been i m p r o p e r l y , i n c o m p l e t e l y o r 
i n s u f f i c i e n t l y d e v e l o p e d * ORS 6 5 6 * 2 9 5 ( 5 ) * T h e r e f o r e , remand i s 
a p p r o p r i a t e * I n r e a c h i n g t h i s c o n c l u s i o n , we have c o n s i d e r e d t h e 
p a r t i e s ' p r i o r o b j e c t i o n s t o remand* However, we c o n t i n u e t o a d h e r e 
t o t h e r e a s o n i n g e x p r e s s e d i n o u r Second I n t e r i m O r d e r o f Remand* 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e H e a r i n g s 
D i v i s i o n * Inasmuch as t h e p r i o r R e f e r e e i s no l o n g e r e m p l o y e d by t h e 
B o a r d , t h e P r e s i d i n g R e f e r e e i s d i r e c t e d t o a s s i g n t h i s c a s e t o 
a n o t h e r R e f e r e e . The a s s i g n e d R e f e r e e s h a l l r e c o n v e n e a h e a r i n g a t a 
l o c a t i o n t h e P r e s i d i n g R e f e r e e c o n s i d e r s t o be a p p r o p r i a t e . 

A t t h i s h e a r i n g , t h e p a r t i e s s h a l l be e n t i t l e d t o p r e s e n t 
f u r t h e r e v i d e n c e , e i t h e r t e s t i m o n i a l o r d o c u m e n t a r y , c o n c e r n i n g t h e 
i s s u e s t h a t were a d d r e s s e d a t t h e p r i o r h e a r i n g s * T h i s e v i d e n c e may 
p e r t a i n t o c l a i m a n t ' s c u r r e n t c o n d i t i o n and o t h e r r e l e v a n t 
c i r c u m s t a n c e s , as each e x i s t s as o f t h e d a t e o f t h e r e c o n v e n e d 
h e a r i n g * See Sherman V. G r i f f i t h , 40 Van N a t t a 1619 ( 1 9 8 8 ) * The 
p a r t i e s s h a l l a l s o be p e r m i t t e d t o r e f e r t o t h e t e s t i m o n y p r e v i o u s l y 
r e c o r d e d i n t h e p a r t i a l t r a n s c r i p t r e c e i v e d by t h e Bo a r d * 

We r e t a i n j u r i s d i c t i o n o v e r t h i s m a t t e r . Upon c o m p l e t i o n o f 
t h e h e a r i n g , t h e a s s i g n e d R e f e r e e s h a l l o b t a i n and c e r t i f y a copy o f 
t h e t r a n s c r i p t o f t h e h e a r i n g t o t h e Board* The t r a n s c r i p t s h o u l d be 
p r o v i d e d t o t h e Board w i t h i n 30 days o f t h e h e a r i n g * I n a d d i t i o n , t h e 
a s s i g n e d R e f e r e e s h a l l p r o v i d e an i n t e r i m o r d e r on remand, d i s c u s s i n g 
t h e e f f e c t , i f any, t h e a d d i t i o n a l e v i d e n c e has had upon t h e p r i o r 
o r d e r * Once t h e Board r e c e i v e s t h e t r a n s c r i p t , c o p i e s w i l l be 
p r o v i d e d t o t h e p a r t i e s and a b r i e f i n g s c h e d u l e w i l l be i m p l e m e n t e d . 

I T IS SO ORDERED* 

6E0RGIANA A. MAY, Claimant WCB 86-15380 
Peter 0. Hansen, Claimant's Attorney August 24, 1989 
B u l l a r d , Korshoj, e t a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members C r i d e r and F e r r i s * 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
S t * M a r t i n ' s o r d e r w h i c h a f f i r m e d t h e D i r e c t o r ' s o r d e r t h a t f o u n d 
c l a i m a n t was n o t e n t i t l e d t o a second v o c a t i o n a l t r a i n i n g p l a n * On 
r e v i e w , t h e s o l e i s s u e i s e n t i t l m e n t t o a second t r a i n i n g p l a n * We 
a f f i rm. 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t as s e t o u t i n t h e 
f i f t h p a r a g r a p h o f t h e o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n * 

I n March 1985, Dr* P a s q u e s i r e s t r i c t e d c l a i m a n t f r o m t h e 
use o f o f f i c e m a c h i n e s w h i c h r e q u i r e d f r e q u e n t r e p e t i t i v e hand use* 

I n March 1987, Dr* Long r e s t r i c t e d c l a i m a n t f r o m u s i n g 
t y p e w r i t e r s , c o m p u t e r k e y b o a r d s , o r o t h e r o f f i c e m a c h i n e r y w h i c h 
r e q u i r e d f r e q u e n t , r e p e t i t i v e hand use* 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s p h y s i c a l l i m i t a t i o n s a r e c u r r e n t l y t h e same 
ones she had a t t h e t i m e o f c l a i m c l o s u r e * 
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C l a i m a n t ' s employment as a r e a l e s t a t e a g e n t and 
s e c r e t a r y i s " s u i t a b l e employment*" 

CONCLUSIONS OF LAW 

The R e f e r e e " d e c l i n e d t o m o d i f y t h e D i r e c t o r ' s d e c i s i o n 
t h a t c l a i m a n t was n o t e n t i t l e d t o a second v o c a t i o n a l t r a i n i n g 
p l a n . We a g r e e * 

ORS 6 5 6 * 2 8 3 ( 2 ) p r o v i d e s t h a t t h e D i r e c t o r ' s d e c i s i o n as 
t o a u t h o r i z a t i o n o f a v o c a t i o n a l p r o g r a m may be m o d i f i e d o n l y i f 
t h e d e c i s i o n : ( a ) v i o l a t e s a s t a t u t e o r r u l e ; ( b ) exce e d s t h e 
s t a t u t o r y a u t h o r i t y o f t h e agency; ( c ) was made upon u n l a w f u l 
p r o c e d u r e ; o r ( d ) was c h a r a c t e r i z e d as an abuse o f d i s c r e t i o n o r 
c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n * 

C l a i m a n t f i r s t a r g u e s t h a t t h e D i r e c t o r ' s o r d e r v i o l a t e d 
f o r m e r OAR 4 3 6 - 1 2 0 - 1 2 0 ( 7 ) w h i c h does n o t r e q u i r e f u r t h e r t r a i n i n g , 
a f t e r t h e c o m p l e t i o n o f one t r a i n i n g p l a n , u n l e s s i t i s n e c e s s a r y : 
( 1 ) due t o a change i n t h e w o r k e r ' s l i m i t a t i o n s ; o r ( 2 ) due t o an 
i n a d e q u a c y o f t h e p r e v i o u s p l a n t o p r e p a r e a w o r k e r f o r s u i t a b l e 
employment* 

A l t h o u g h c l a i m a n t may now be e x p e r i e n c i n g an i n c r e a s e i n 
her s y m p t o m a l o g y , we a r e n o t p e r s u a d e d t h a t h e r l i m i t a t i o n s have 
c h a n g e d . Dr* P a s q u e s i ' s March 1985 r e p o r t n o t e s t h a t c l a i m a n t 
s h o u l d a v o i d u s i n g o f f i c e m a chines such as t y p e w r i t e r s , c o m p u t e r s , 
e t c * , w h i c h i n v o l v e f r e q u e n t and r e p e t i t i v e hand movement* He goes 
on t o o p i n e t h a t c l a i m a n t w o u l d b e s t be f i t t e d f o r some t y p e o f 
s a l e s work r a t h e r t h a n m e c h a n i c a l work i n an o f f i c e * I n March 
1987, Dr* Long r e p o r t e d t h a t c l a i m a n t s h o u l d be r e s t r i c t e d f r o m 
c o n t i n u o u s o r r e p e t e t i v e hand a c t i v i t i e s s u ch as t y p i n g , c o m p u t e r 
t e r m i n a l w o r k , o r h a n d w r i t i n g * A f t e r c o m p a r i n g t h e two 
d e s c r i p t i o n s o f c l a i m a n t ' s p h y s i c a l r e s t r i c t i o n s , we a r e n o t 
p e r s u a d e d t h a t h er l i m i t a t i o n s have changed* 

C l a i m a n t n e x t a r g u e s t h a t t h e D i r e c t o r ' s o r d e r v i o l a t e d 
t h e l a t t e r h a l f o f f o r m e r OAR 4 3 6 - 1 2 0 - 1 2 0 ( 7 ) , a s , w e l l as f o r m e r OAR 
p r o v i s i o n s 4 3 6 - 1 2 0 - 0 3 0 ( 3 ) and 4 3 6 - 1 2 0 - 0 9 0 ( 4 ) . The f o c u s o f t h e 
arg u m e n t s u r r o u n d i n g t h e s e p r o v i s i o n s , i s t h a t t r a i n i n g and 
s u b s e q u e n t employment as a r e a l e s t a t e a g e n t i s n o t " s u i t a b l e 
e mployment" f o r c l a i m a n t * C l a i m a n t ' s m a j o r c o n t e n t i o n i s t h a t she 
i s n o t m a k i n g a wage c o m p a r a b l e t o her p r e i n j u r y wage, t h e r e f o r e , 
h e r j o b as a r e a l e s t a t e a g e n t i s n o t " s u i t a b l e e m p l o y m e n t . " 

Former OAR 4 3 6 - 1 2 0 - 0 0 5 ( 7 ) ( a ) d e f i n e s " s u i t a b l e employment 
as: 

"employment o f t h e k i n d w h i c h t h e w o r k e r 
has t h e n e c e s s a r y k n o w l e d g e , s k i l l s and 
a b i l i t i e s ; l o c a t e d where t h e w o r k e r 
c u s t o m a r i l y w o r k e d , o r w i t h i n c o mmuting 
d i s t a n c e o f e i t h e r t h e w o r k e r ' s r e s i d e n c e 
a t t h e t i m e "of c l a i m o r c u r r e n t r e s i d e n c e ; 
and p r o v i d i n g a wage as c l o s e as p o s s i b l e 
t o t h e wage c u r r e n t l y b e i n g p a i d f o r 
employment w h i c h i s t h e r e g u l a r employment 
o f t h e w o r k e r . " 
We f i r s t n o t e t h a t p r o v i d i n g a wage as c l o s e as p o s s i b l e 

t o t h e p r e i n j u r y wage i s n o t t h e s o l e d e t e r m i n i n g f a c t o r i n 
d e c i d i n g what i s " s u i t a b l e employment" f o r a w o r k e r . T h i s i s 
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r e l e v a n t i n t h e i n s t a n c e case i n t h a t t h e r e a l e s t a t e t r a i n i n g was 
p r o v i d e d i n p a r t due t o c l a i m a n t ' s a p t i t u d e and s k i l l s f o r s u c h a 
j o b * F u r t h e r , i t was a o c c u p a t i o n a l g o a l w h i c h c l a i m a n t w a n t e d t o 
p u r s u e » 

I n r e g a r d t o i m p l e m e n t i n g a v o c a t i o n a l t r a i n i n g p l a n 
d e s i g n e d t o p r o v i d e a wage as c l o s e as p o s s i b l e t o t h e p r e i n j u r y 
wage, i t i s i m p o r t a n t t o n o t e t h a t i t i s n o t meant t o be a 
g u a r a n t e e , b u t r a t h e r t h a t t h e o c c u p a t i o n a l g o a l o f t h e t r a i n i n g 
p l a n has t h e p o t e n t i a l t o p r o v i d e an a p p r o x i m a t i o n o f t h e p r e i n j u r y 
wage* F u r t h e r , i n t h i s c a s e , v o c a t i o n a l t e s t i m o n y i n d i c a t e d t h a t 
t h e m a j o r i t y o f r e a l e s t a t e a g e n t s , i n t h e r e l e v a n t r e g i o n , e a r n 
f r o m $15,000 t o $40,000 p e r y e a r o r more d e p e n d e n t upon t h e i r own 
m o t i v a t i o n * G i v e n t h i s , we a r e p e r s u a d e d t h a t t h e p r e v i o u s 
v o c a t i o n a l t r a i n i n g as a r e a l e s t a t e a g e n t c o n s t i t u t e s a d e q u a t e 
p r e p a r a t i o n f o r " s u i t a b l e employment." See f o r m e r OAR 
436-120-005( 7 ) ( a ) * 

L a s t l y , c l a i m a n t a r g u e s t h a t t h e D i r e c t o r abused h i s 
d i s c r e t i o n by " i n j e c t i n g f a u l t " i n t o t h e w o r k e r s ' c o m p e n s a t i o n 
s y s t e m . T h i s a r g u m e n t i s a p p a r e n t l y based on t h e D i r e c t o r ' s 
c o n c l u s i o n t h a t c l a i m a n t u n d e r s t o o d t h e r i s k s o f a c o m m i s s i o n b a s e d 
o c c u p a t i o n b e f o r e e n t e r i n g i n t o t h e t r a i n i n g p r o g r a m * We do n o t 
f i n d t h i s c o n c l u s i o n , however, t o c r e a t e an abuse o f d i s c r e t i o n o f 
an o t h e r w i s e p r o p e r o r d e r * 

The D i r e c t o r ' s o r d e r s h a l l n o t be m o d i f i e d * See ORS 
6 5 6 * 2 8 3 ( 2 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 25, 1987 i s a f f i r m e d * 

JESUSA ORTIZ, Claimant WCB 87-11503 & 86-15254 
Steven C. Yates, Claimant's Attorney August 24, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 
S t o e l , Rives, et a l . , Defense Attorneys 

R eviewed by B o a r d Members F e r r i s and C r i d e r * 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
H u f f ' s o r d e r w h i c h awarded c l a i m a n t ' s c o u n s e l a $1,350 a t t o r n e y 
f e e p a y a b l e o u t o f c l a i m a n t ' s c o m p e n s a t i o n * The a t t o r n e y f e e was 
awarded as a r e s u l t o f t h e R e f e r e e ' s f i n d i n g t h a t L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n was r e s p o n s i b l e f o r c l a i m a n t ' s 
c e r v i c a l c o n d i t i o n . L i b e r t y N o r t h w e s t c r o s s - r e q u e s t s r e v i e w , 
a s s e r t i n g t h a t c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e * On 
r e v i e w , c l a i m a n t c o n t e n d s t h a t t h e a t t o r n e y f e e s h o u l d be p a i d i n 
a d d i t i o n t o , r a t h e r t h a n o u t o f , c o m p e n s a t i o n * We a g r e e and 
m o d i f y * 

FINDINGS OF FACT 

I n September 1986, c l a i m a n t f i l e d a c l a i m , f o r a 
c e r v i c a l c o n d i t i o n , w i t h a f o r m e r e m p l o y e r , a s e l f - i n s u r e d 
e m p l o y e r * I n O c t o b e r 1986, t h e s e l f - i n s u r e d e m p l o y e r d e n i e d b o t h 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r t h e c l a i m . I n November 
1986, c l a i m a n t r e q u e s t e d a h e a r i n g on t h e s e l f - i n s u r e d e m p l o y e r ' s 
d e n i a l * 

I n A u g u s t 1987, a c l a i m was s u b m i t t e d f o r t h e same 
c o n d i t i o n t o L i b e r t y N o r t h w e s t , who i n s u r e d a second e m p l o y e r * A 
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h e a r i n g s c h e d u l e d f o r September 28, 1987 was p o s t p o n e d t o a l l o w 
L i b e r t y N o r t h w e s t 60 days i n w h i c h t o a c c e p t o r deny t h e c l a i m * 
L i b e r t y N o r t h w e s t v e r b a l l y d e n i e d r e s p o n s i b i l i t y a t h e a r i n g on 
November 4, 1987* The s e l f - i n s u r e d e m p l o y e r a l s o c o n c e d e d 
c o m p e n s a b i l i t y a t t h e November 4, 1987 h e a r i n g , w h i c h l e f t 
r e s p o n s i b l i t y as t h e o n l y i s s u e * No o r d e r p u r s u a n t t o ORS 656*307 
was i s s u e d a t t h e t i m e o f t h e h e a r i n g * 

CONCLUSIONS OF LAW 

The R e f e r e e f o u n d L i b e r t y N o r t h w e s t ' s i n s u r e d 
r e s p o n s i b l e f o r c l a i m a n t ' s c e r v i c a l c o n d i t i o n and awarded 
c l a i m a n t ' s c o u n s e l $1,350, p a y a b l e o u t o f c l a i m a n t ' s 
c o m p e n s a t i o n . We d i s a g r e e and c o n c l u d e t h a t t h e a t t o r n e y f e e 
s h o u l d be i n s u r e r - p a i d . 

A c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a c a r r i e r - p a i d 
a t t o r n e y f e e under ORS 6 5 6 * 3 8 6 ( 1 ) i f t h e c l a i m a n t p r e v a i l s f i n a l l y 
i n a h e a r i n g b e f o r e a R e f e r e e i n a " r e j e c t e d c a s e . " A r e j e c t e d 
case i s a case i n w h i c h t h e c l a i m a n t ' s e n t i t l m e n t t o r e c e i v e 
c o m p e n s a t i o n i s a t i s s u e . S h o r t v* SAIF, 305 Or 5 4 1 , 545-46 
( 1 9 8 8 ) * I f no o r d e r i s i s s u e d p u r s u a n t t o ORS 656*307, c l a i m a n t ' s 
e n t i t l e m e n t t o c o m p e n s a t i o n r e m a i n s a t r i s k a t t h e t i m e o f 
h e a r i n g * T h e r e s a L* Howard, 41 Van N a t t a 338 ( 1 9 8 9 ) . 

I n t h e i n s t a n t c a s e , no "*307" o r d e r had i s s u e d . 
T h e r e f o r e , c l a i m a n t ' s e n t i t l e m e n t t o c o m p e n s a t i o n r e m a i n e d a t r i s k 
u n t i l t h e t i m e o f h e a r i n g * A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s 
e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s r e n d e r e d p r i o r t o and 
a t h e a r i n g * R o n a l d L* Warner, 40 Van N a t t a 1082, 1194 ( 1 9 8 8 ) , 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s e n u m e r a t e d i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a g r e e w i t h t h e R e f e r e e t h a t $1,350 i s a 
r e a s o n a b l e a t t o r n e y f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 16, 1987 i s m o d i f i e d 
i n p a r t and a f f i r m e d i n p a r t * I n l i e u o f t h e $1,350 a t t o r n e y f e e 
awarded c l a i m a n t ' s c o u n s e l o u t o f c o m p e n s a t i o n , c l a i m a n t ' s 
a t t o r n e y i s awarded $1,350, t o be p a i d by L i b e r t y N o r t h w e s t * I f 
a l l o r any p o r t i o n o f t h e a t t o r n e y f e e awarded by t h e R e f e r e e has 
a l r e a d y been p a i d p e n d i n g r e v i e w , L i b e r t y N o r t h w e s t i s d i r e c t e d t o 
pay an amount e q u a l t o t h e p r e v i o u s l y p a i d p o r t i o n t o c l a i m a n t * 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d * 

SANDRA J. R0SELLE, Claimant WCB 87-09576 & 87-15243 
Bruce Smith, Claimant's Attorney August 24, 1989 
Joseph Robertson, Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s * 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Seymour's o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s neck 
and back i n j u r y c l a i m * On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

On A p r i l 27, 1987, c l a i m a n t jumped down a b o u t t h r e e o r f o u r 
f e e t f r o m a b e l t and l a n d e d on her f e e t on a c o n c r e t e f l o o r * S h o r t l y 
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a f t e r t h i s i n c i d e n t , she e x p e r i e n c e d p a i n and s t i f f n e s s i n h e r neck 
and l o w e r backs C l a i m a n t s o u g h t t r e a t m e n t f r o m Dr» Moore, 
c h i r o p r a c t o r s He d i a g n o s e d : " a c u t e c e r v i c o t h o r a c i c s t r a i n / a s s o c i 
m y o f a c i t i s & m u s c u l a r spasms/assocs s e g m e n t a l d y s f u n c t i o n c o m p l i c a t e d 
by C4-5 s p o n d y l o s i s ; and, a c u t e l u m b o s a c r a l s t r a i n c o m p l i c a t e d by 
marked L4-5 d i s c d e g e n e r a t i o n " 

I n May 1987, c l a i m a n t was examined by Dr* B o w l e s , 
o s t e o p a t h s Dr> Bowles d i a g n o s e d lumbar and c e r v i c a l s t r a i n On 
May 22, 1987, t h e e m p l o y e r d e n i e d c l a i m a n t ' s c l a i m on t h e b a s i s t h a t 
i t d i d n o t a r i s e o u t o f her e m p l o y m e n t 

I n June 1987, c l a i m a n t was examined by Dr» Schwarz, 
n e u r o l o g i s t s He r e p o r t e d t h a t c l a i m a n t ' s n e u r o l o g i c a l e x a m i n a t i o n was 
n o r m a l o u t s i d e o f some l i m i t a t i o n i n v o l u n t a r y movements F o l l o w i n g 
t h e r e s u l t s o f t h e n e u r o l o g i c a l e x a m i n a t i o n , Dr» Bowles r e p o r t e d t h a t 
c l a i m a n t had m o d e r a t e o s t e o a r t h r i t i s o f t h e lu m b a r s p i n e and m i l d 
o s t e o a r t h r i t i s o f t h e c e r v i c a l s p i n e . 

I n J u l y 1987, c l a i m a n t was examined by Dr. Goodwins He 
d i a g n o s e d c h r o n i c neck and l o w back p a i n s Dr> Goodwin r e p o r t e d t h a t 
t h e r e was no x - r a y f i n d i n g t o e x p l a i n c l a i m a n t ' s d i s a b i l i t y and 
c o n c l u d e d t h a t t h e d i s a b i l i t y was m u s c u l a r , a s s o c i a t e d w i t h m y o s i t i s 
and m u s c l e spasm* 

FINDINGS OF ULTIMATE FACT 

The i n c i d e n t o f A p r i l 27, 1987 i s a m a t e r i a l c o n t r i b u t i n g 
c a u se o f c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t s 

CONCLUSIONS OF LAW 

The R e f e r e e c o n c l u d e d t h a t t h e i n c i d e n t o f A p r i l 27, 1987 
was c a u s a l l y r e l a t e d t o c l a i m a n t ' s c u r r e n t d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t s We agr e e s 

C l a i m a n t b e a r s t h e b u r d e n o f p r o v i n g by a p r e p o n d e r a n c e o f 
t h e e v i d e n c e t h a t t h e A p r i l 27, 1987 i n c i d e n t i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e t o h e r d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t s 
H u t c h e s o n v> W e y e r h a e u s e r , 288 Or 5 1 , 56 ( 1 9 7 9 ) s M a t e r i a l 
c o n t r i b u t i n g c a use means a s u b s t a n t i a l c a u s e , b u t n o t n e c e s s a r i l y t h e 
s o l e cause o r even t h e most s i g n i f i c a n t causes Van B l o k l a n d Vs Oregon 
H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 697-98 ( 1 9 8 7 K 

I n t h e i n s t a n t c a s e , f o l l o w i n g t h e A p r i l 27, 1987 i n c i d e n t , 
c l a i m a n t e x p e r i e n c e d p a i n i n h e r neck and l o w e r backs She s o u g h t 
m e d i c a l t r e a t m e n t t h e f o l l o w i n g day f r o m Dr» Moore, who d i a g n o s e d an 
a c u t e c e r v i c o t h o r a c i c s t r a i n and an a c u t e l u m b o s a c r a l s t r a i n s 
Drs Moore o p i n e d t h a t t h e A p r i l 1987 i n c i d e n t was s u f f i c i e n t t o c r e a t e 
t h e symptoms and f i n d i n g s he o b s e r v e d s 

Dr. Goodwin r e p o r t e d t h a t x - r a y s d i d n o t s u b s t a n t i a t e 
c l a i m a n t ' s d i s a b i l i t y and o p i n e d t h a t t h e d i s a b i l i t y was m u s c u l a r i n 
n a t u r e , a s s o c i a t e d w i t h m y o s i t i s and m u s c l e spasms Dr» Bowles o p i n e d 
t h a t t h e o n l y d i s e a s e p r o c e s s e s r e l a t e d t o t h e A p r i l 1987 i n c i d e n t 
w o u l d be t h e p o s s i b l e l u m b a r s t r a i n and p o s s i b l y a t e m p o r a r y 
e x a c e r b a t i o n o f h e r u n d e r l y i n g o s t e o a r t h r i t i s s Dr» Bowles had 
p r e v i o u s l y d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as a l u m b a r and c e r v i c a l 
s t r a i n s 

A l t h o u g h t h e r e i s d i s a g r e e m e n t as t o t h e d i a g n o s i s o f 
c l a i m a n t ' s c o n d i t i o n , a l l t h e m e d i c a l e v i d e n c e r e l a t e s a t l e a s t a 
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p o r t i o n o f c l a i m a n t ' s neck and low back d i s a b i l i t y and need f o r 
m e d i c a l t r e a t m e n t t o t h e A p r i l 1987 i n c i d e n t s We n o t e p a r e n t h e t i c a l l y 
t h a t e ven i f we f o u n d Dr» Bowles o p i n i o n t o be t h e most p e r s u a s i v e , 
c l a i m a n t ' s c u r r e n t d i s a b i l i t y w o u l d s t i l l be co m p e n s a b l e as Dr» Bowles 
a t t r i b u t e d t h e i n c r e a s e i n symptoms t o t h e A p r i l 1987 i n c i d e n t s See 
D o n a l d L* C a l l , 39 Van N a t t a 672 ( 1 9 8 7 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d a 
m a t e r i a l c a u s a l c o n n e c t i o n between t h e A p r i l 1987 i n c i d e n t and h e r 
neck and l o w back c o n d i t i o n . We r e a c h t h i s c o n c l u s i o n r e g a r d l e s s o f 
w h e t h e r c l a i m a n t ' s symptoms stem f r o m a lumb a r and c e r v i c a l s t r a i n 
a n d / o r a t e m p o r a r y s y m p t o m a t i c e x c e r b a t i o n o f t h e u n d e r l y i n g 
o s t e o a r t h r i t i s . See Karen Mt P a r t r i d g e , 39 Van N a t t a 137 ( 1 9 8 7 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 27, 1987, i s a f f i r m e d * 
For s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e a s s e s s e d f e e o f $310, p a y a b l e by t h e e m p l o y e r s A 
c l i e n t - p a i d f e e , n o t t o exceed $1,297*50, i s a p p r o v e d s 

LORI L. AASTED, Claimant WCB 87-04889 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys August 31, 1989 
Roberts, e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r * 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
S m i t h ' s o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s 
c l a i m f o r c h i r o p r a c t i c t r e a t m e n t i n e x c e s s o f two t i m e s p e r month 
f o r a l o w back i n j u r y * On r e v i e w , t h e i s s u e i s r e a s o n a b l e n e s s and 
n e c e s s i t y o f c h i r o p r a c t i . c t r e a t m e n t * We r e v e r s e * 

FINDINGS OF FACT 

I n 1983, c l a i m a n t s u s t a i n e d a noncompensable i n j u r y t o 
her neck and back i n an a u t o m o b i l e a c c i d e n t . Dr. U r b a n , 
c h i r o p r a c t o r , d i a g n o s e d a c e r v i c a l s t r a i n and p r o v i d e d t r e a t m e n t 
f o r t h i s c o n d i t i o n t h r o u g h 1985* I n F e b r u a r y 1985, c l a i m a n t 
s u s t a i n e d a compensable i n j u r y t o her l o w back when she s l i p p e d 
and f e l l . She s o u g h t t r e a t m e n t f r o m Dr* U r b a n , who d i a g n o s e d a 
low back s t r a i n / s p r a i n . 

Dr. Urban r e l e a s e d c l a i m a n t f o r m o d i f i e d work i n May 
1985. T h e r e a f t e r , he c o n t i n u e d t o t r e a t c l a i m a n t on a 
t w i c e - a - w e e k b a s i s . C l a i m a n t was examined by Dr* Heusch, 
o s t e o p a t h , i n May 1985* Dr. Heusch d i a g n o s e d a p r o b a b l e l u m b a r 
s t r a i n and n o t e d t h a t t h e e x a m i n a t i o n r e v e a l e d m i n i m a l o b j e c t i v e 
f i n d i n g s * I n November 1985, c l a i m a n t was examined by 
Dr. L a n g s t o n , o r t h o p e d i s t . Dr* L a n g s t o n d i a g n o s e d a l u m b o s a c r a l 
m u s c u l o l i g a m e n t o u s s t r a i n by h i s t o r y and f u n c t i o n a l o v e r l a y * He 
r e p o r t e d t h a t c l a i m a n t ' s c u r r e n t t r e a t m e n t was p a l l i a t i v e and f e l t 
she had no i m p a i r m e n t r e l a t i v e t o t h e i n d u s t r i a l i n j u r y * 

I n March 1986, Dr* Urban n o t e d t h a t c l a i m a n t had p o o r 
r e c u p e r a t i v e p o w e r s , w h i c h were s l o w i n g down her r e c o v e r y f r o m t h e 
i n d u s t r i a l i n j u r y * A D e t e r m i n a t i o n O r d e r i s s u e d on March 20, 
1986, a w a r d i n g c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y * 
S u b s e q u e n t l y a s t i p u l a t i o n g r a n t e d c l a i m a n t 10 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t disability» 
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C l a i m a n t c o n t i n u e d t r e a t m e n t w i t h Dr* Urban on a t w i c e 
w e e k l y b a s i s . C l a i m a n t q u i t w o r k i n g f o r t h e e m p l o y e r i n J u l y 1985 
when her husband was s e r i o u s l y i n j u r e d i n an a c c i d e n t . She 
p r o v i d e d a t t e n d a n t c a r e f o r h e r husband and r e c e i v e d payment f o r 
her s e r v i c e s f r o m her husband's c a r r i e r * 

I n F e b r u a r y 1987, Dr. Urban r e p o r t e d t h a t c l a i m a n t had 
s u f f e r e d an e x a c e r b a t i o n . On F e b r u a r y 19, 1987, t h e e m p l o y e r 
i s s u e d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n * I t f u r t h e r d e n i e d any 
and a l l t r e a t m e n t r e n d e r e d by Dr* Urban i n J a n u a r y 1987 on t h e 
b a s i s t h a t h i s c h a r t n o t e s i n d i c a t e d t h a t he was t r e a t i n g a r e a s n o t 
r e l a t e d t o t h e i n d u s t r i a l i n j u r y * 

B e g i n n i n g i n A p r i l 1987 Dr. Urban t r e a t e d c l a i m a n t on a 
t w i c e - m o n t h l y b a s i s * I n May 1987 t h e e m p l o y e r i s s u e d an addendum 
t o i t s F e b r u a r y 1987 d e n i a l , w h i c h d e n i e d a l l c h i r o p r a c t i c 
t r e a t m e n t d i r e c t e d t o w a r d s c l a i m a n t ' s knees, e l b o w s , s h o u l d e r s , 
h i p s , f e e t , w r i s t and neck* The e m p l o y e r f u r t h e r d e n i e d any 
t r e a t m e n t , o f t h e compensable low bac k , i n e x c e s s o f two t i m e s p e r 
month * 

C l a i m a n t e x p e r i e n c e d a g r a d u a l t e m p o r a r y r e l i e f o f her 
p a i n as a r e s u l t o f Dr* Urban's t r e a t m e n t s * T h i s r e l i e f e x t e n d e d 
f r o m between two and f o u r weeks* 

FINDINGS OF ULTIMATE FACT 

We a r e u n a b l e t o f i n d t h a t c h i r o p r a c t i c t r e a t m e n t , i n 
e x c e s s o f two t i m e s p e r month, i s r e a s o n a b l e and n e c e s s a r y as a 
r e s u l t o f c l a i m a n t ' s compensable low back i n j u r y * 

CONCLUSIONS OF LAW 

At t h e o u t s e t , t h e R e f e r e e ' s o r d e r d i r e c t e d t h e e m p l o y e r 
t o pay f o r t r e a t m e n t f o r c l a i m a n t ' s noncompensable neck 
c o n d i t i o n * We f i n d t h i s t o be i n e r r o r , as t h e i s s u e a t h e a r i n g 
was t r e a t m e n t f o r c l a i m a n t ' s c o m p e n s a b l e back i n j u r y . 
A c c o r d i n g l y , t o t h e e x t e n t t h e R e f e r e e ' s o r d e r p l a c e s 
r e s p o n s i b i l i t y on t h e e m p l o y e r f o r c l a i m a n t ' s noncompensable neck 
c o n d i t i o n , i t i s r e v e r s e d * We now p r o c e e d t o t h e m e r i t s * 

The R e f e r e e c o n c l u d e d t h a t a l l o f Dr* Urban's t r e a t m e n t 
f o r c l a i m a n t ' s l o w back was r e a s o n a b l e and n e c e s s a r y as a r e s u l t 
o f c l a i m a n t ' s compensable i n j u r y . We d i s a g r e e * 

M e d i c a l expenses f o r p u r e l y p a l l i a t i v e p u r p o s e s a r e 
r e c o v e r a b l e where t h e y a r e n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d i n 
t h e t r e a t m e n t o f an i n j u r y * W e t z e l v* Goodwin B r o t h e r s , 50 Or App 
1 0 1 , 108 ( 1 9 8 1 ) . When p a l l i a t i v e t r e a t m e n t s r e d u c e a c l a i m a n t ' s 
p a i n and e n a b l e him t o wor k , t h e y a r e c o n s i d e r e d r e a s o n a b l e and 
n e c e s s a r y . West v. SAIF, 74 Or App 317, 321 ( 1 9 8 5 ) * 

C l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. U r b a n , r e p o r t e d 
t h a t c l a i m a n t , a t a minimum, needed o n g o i n g p a l l i a t i v e c a r e i n 
o r d e r t o keep her c o n d i t i o n i n c h e c k . He f u r t h e r r e p o r t e d t h a t 
c l a i m a n t ' s r e c o v e r y was b e i n g s l o w e d by her p o o r r e c u p e r a t i v e 
powers and a s e r i e s o f u n r e l a t e d i l l n e s s e s and a l l e r g i e s . 

C o n v e r s e l y , t h e C o n s u l t a n t s o p i n e d t h a t c l a i m a n t was 
m e d i c a l l y s t a t i o n a r y and t h a t f u r t h e r c a r e was n e i t h e r c u r a t i v e o r 
p a l l i a t i v e * The C o n s u l t a n t s f u r t h e r o p i n e d t h a t c l a i m a n t w o u l d 
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g e t t h e same b e n e f i t f r o m home e x e r c i s e s ! M o r e o v e r , Dr* Abrams, 
who t e s t i f i e d on b e h a l f o f t h e C o n s u l t a n t s , o p i n e d t h a t c l a i m a n t 
may have a t e n d e n c y t o d e v e l o p an e m o t i o n a l dependency on 
c h i r o p r a c t i c treatment.!. 

I n c o n j u n c t i o n w i t h t h i s , Dr* L a n g s t o n o p i n e d t h a t 
c h i r o p r a c t i c t r e a t m e n t was o n l y p a l l i a t i v e , c o u n t e r p r o d u c t i v e and 
s h o u l d be d i s c o n t i n u e d * He o p i n e d t h a t c l a i m a n t ' s c o m p l a i n t s were 
n o t s u p p o r t e d by o b j e c t i v e f i n d i n g s and f e l t t h a t she e x h i b i t e d 
f u n c t i o n a l o v e r l a y , m a n i f e s t e d by i n c o n s i s t e n c i e s and i n t e r f e r e n c e . 

C l a i m a n t t e s t i f i e d t h a t Dr* Urban's t r e a t m e n t l o o s e n e d 
up m u s c l e s i n her back and a f f o r d e d h er g r a d u a l r e l i e f f r o m p a i n * 
She f u r t h e r t e s t i f i e d t h a t she g e t s r e l i e f f r o m t h e c h i r o p r a c t i c 
t r e a t m e n t t h a t l a s t s f r o m two t o f o u r weeks. 

Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t c l a i m a n t has 
n o t e s t a b l i s h e d t h a t c h i r o p r a c t i c t r e a t m e n t s , i n e x c e s s o f two 
t i m e s p e r month, a r e r e a s o n a b l e o r n e c e s s a r y * A l t h o u g h Dr* Urban 
o p i n e d t h a t c l a i m a n t needed c o n t i n u e d c a r e , h i s o p i n i o n does n o t 
e x p l a i n why t r e a t m e n t i n e x c e s s o f t h e g u i d e l i n e s s e t f o r t h i n OAR 
4 3 6 - 1 0 - 0 4 0 ( 2 ) a r e r e a s o n a b l e and n e c e s s a r y * F u r t h e r , c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y i n d i c a t e s t h a t she o b t a i n s r e l i e f f r o m p a i n f o r 
a p e r i o d between two and f o u r weeks* A c c o r d i n g l y , c h i r o p r a c t i c 
t r e a t m e n t , i n e x c e s s o f two t i m e s p e r month, i s n e i t h e r r e a s o n a b l e 
nor n e c e s s a r y i n t h i s i n s t a n c e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 25, 1987 i s 
r e v e r s e d . The s e l f - i n s u r e d e m p l o y e r ' s May 27, 1987 d e n i a l i s 
r e i n s t a t e d and u p h e l d * A c l i e n t - p a i d f e e , n o t t o ex c e e d 
$1,312*50, i s a p p r o v e d . 

JOSEPHINE H. ANDERSON, Claimant WCB 87-05752 & 87-15505 
Bischoff & Strooband, Claimant's Attorneys August 31, 1989 
Nancy Marque (SAIF), Defense Attorney Order on Review 
Roberts, e t a l . , Defense Attorneys 

Reviewed by Board Members F e r r i s and C r i d e r * 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
P a u l u s ' o r d e r t h a t : ( 1 ) u p h e l d Globe I n d e m n i t y Company's 
"back-up" d e n i a l o f c l a i m a n t ' s low back and l e f t l e g i n j u r y c l a i m ; 
( 2 ) f o u n d t h a t Globe I n d e m n i t y ' s e a r l i e r d e n i a l was t h e r e b y 
r e n d e r e d moot; and ( 3 ) f o u n d t h a t c l a i m a n t ' s c h a l l e n g e t o a 
D e t e r m i n a t i o n O r d e r was a l s o moot as a r e s u l t o f h e r d e c i s i o n on 
th e " back-up" d e n i a l i s s u e * C l a i m a n t does n o t c h a l l e n g e t h e 
R e f e r e e ' s c o n c l u s i o n t h a t Globe I n d e m n i t y ' s d e n i a l was p e r m i s s i b l e 
under Bauman v* SAIF, 295 Or 788 ( 1 9 8 3 ) * R a t h e r , c l a i m a n t 
c o n t e n d s t h a t she has p r o v e n t h e c o m p e n s a b i l i t y o f her c l a i m on 
th e m e r i t s * We a f f i r m * 

ISSUES 

C o m p e n s a b i l i t y o f c l a i m a n t ' s low back and l e f t l e g 

I f c o m p e n s a b l e , t h e n e x t e n t o f p e r m a n e n t d i s a b i l i t y * 
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FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s F i n d i n g s o f F a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n * 

P r i o r t o h e r employment w i t h Globe I n d e m n i t y ' s i n s u r e d , 
c l a i m a n t e x p e r i e n c e d l e f t l e g symptoms, i n c l u d i n g a t e n d e n c y t o 
d r a g h e r l e f t l e g * 

FINDINGS OF ULTIMATE FACT 

We a r e u n a b l e t o f i n d t h a t c l a i m a n t e x p e r i e n c e d an 
o n - t h e - j o b i n c i d e n t w h i c h e i t h e r w o r sened her u n d e r l y i n g l o w back 
and l e f t l e g c o n d i t i o n o r m a t e r i a l l y c o n t r i b u t e d t o i n c r e a s e d 
symptoms e i t h e r r e q u i r i n g t r e a t m e n t o r r e s u l t i n g i n d i s a b i l i t y , 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t c r e d i b l e and 
t h a t , w i t h o u t h er own c r e d i b l e t e s t i m o n y , she was u n a b l e t o p r o v e 
t h e o c c u r e n c e o f a compensable o n - t h e - j o b i n j u r y * We a g r e e * 

C l a i m a n t ' s l a c k o f c r e d i b i l i t y i s a p p a r e n t a t many 
p o i n t s i n t h e r e c o r d * When a p p l y i n g f o r her j o b w i t h G l obe 
I n d e m n i t y ' s i n s u r e d , c l a i m a n t s t a t e d t h a t she had n e v e r been 
i n j u r e d * I n f a c t , as s e t f o r t h i n t h e R e f e r e e ' s o r d e r , c l a i m a n t 
had e x p e r i e n c e d a l o w back and l e f t h i p i n j u r y i n 1971 t h a t had 
c o n t i n u e d t o cause her d i f f i c u l t i e s t h r o u g h 1985 a t l e a s t * 
C l a i m a n t a l s o a d m i t t e d a t h e a r i n g t h a t she had l i e d a b o u t her 
p r i o r work h i s t o r y when c o m p l e t i n g h er a p p l i c a t i o n * 

I n a d d i t i o n , c l a i m a n t t e s t i f i e d t h a t , p r i o r t o t h e 
a l l e g e d i n c i d e n t , she had e x p e r i e n c e d no l e g or h i p symptoms. 
However, an A u g u s t 1981 r e p o r t f r o m t h e O r t h o p a e d i c C o n s u l t a n t ' s 
i n d i c a t e s t h a t c l a i m a n t f e l t t h a t 30 p e r c e n t o f h e r d i s t r e s s was 
i n t h e l e f t l e g . M o r e o v e r , t h e C o n s u l t a n t s r e p o r t e d i n J u l y 1987 
t h a t c l a i m a n t l e f t a j o b i n Reno, Nevada i n March 1986 due t o p a i n 
i n t h e low back and l e f t l e g , as w e l l as numbness i n t h e l e f t 
l e g * T h i s i s i n c o n t r a s t t o c l a i m a n t ' s t e s t i m o n y a t h e a r i n g t h a t 
she l e f t t h e j o b i n Reno because she wanted t o r e t u r n home and 
t h a t she was n o t r e a l l y e x p e r i e n c i n g any s i g n i f i c a n t p r o b l e m s a t 
che t i m e . 

C l a i m a n t a l s o t e s t i f i e d t h a t she t o l d a f o r m e r 
c o - e m ployee o f t h e p u r p o r t e d o n - t h e - j o b i n j u r y * The c o - e m p l o y e e 
s t a t e d t h a t c l a i m a n t r e p o r t e d no i n j u r y t o h e r . The R e f e r e e 
a c c e p t e d t h e c o - e m p l o y e e ' s t e s t i m o n y o v e r t h a t o f c l a i m a n t * To 
t h e e x t e n t t h e R e f e r e e ' s d e c i s i o n i n t h i s r e g a r d was based based 
upon t h e demeanor o f t h e w i t n e s s e s , we d e f e r t o t h a t f i n d i n g * See 
Humphrey v* SAIF, 58 Or App 360 ( 1 9 8 2 ) * 

Due t o c l a i m a n t ' s l a c k o f c r e d i b i l i t y , we a r e u n a b l e t o 
r e l y upon t h e m e d i c a l r e p o r t s w h i c h , i n t u r n , a r e n e c e s s a r i l y 
r e l i a n t upon c l a i m a n t ' s r e p o r t e d h i s t o r y * For e x a m p l e , Dr* B a k e r , 
o r t h o p e d i c s u r g e o n , examined c l a i m a n t i n F e b r u a r y 1987* Based 
upon c l a i m a n t ' s r e p o r t e d h i s t o r y and h i s f i n d i n g s , Dr* Baker 
r e p o r t e d t h a t c l a i m a n t ' s December 1986 work i n c i d e n t had r e s u l t e d 
i n an a c u t e d i s c p r o t r u s i o n * However, c l a i m a n t had d e n i e d 
" p r e v i o u s s i g n i f i c a n t back p r o b l e m s " t o Dr* Baker* I n s t e a d , she 
r e p o r t e d t o t h e p h y s i c i a n t h a t she had e x p e r i e n c e d a "low g r a d e 
back i n c i d e n t " i n 1978* To t h e c o n t r a r y , t h e r e c o r d e s t a b l i s h e s 
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t h a t c l a i m a n t ' s p r i o r back p r o b l e m s were i n d e e d " s i g n i f i c a n t " 
F u r t h e r , c l a i m a n t f a i l e d t o i n f o r m Dr» Baker o f t h e f a c t t h a t h e r 
p r i o r " low g r a d e " back p r o b l e m s had a l s o r e s u l t e d i n s i g n i f i c a n t 
l e g symptoms. 

I n sum, we c o n c l u d e , a s . d i d t h e R e f e r e e , t h a t c l a i m a n t 
has f a i l e d t o e s t a b l i s h t h a t a compensable i n j u r y o c c u r r e d w h i l e 
she was employed by Globe I n d e m n i t y ' s i n s u r e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 3, 1988 i s a f f i r m e d - . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m Globe I n d e m n i t y 
t o i t s c o u n s e l , n o t t o exceed $l,132»50s 

DENIALLE BRADFORD, Claimant WCB 87-04405 
Roger Wal1ingford, Claimant's Attorney August 31, 1989 
Cooney, et a l . , Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S t * M a r t i n ' s o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t p e rmanent t o t a l d i s a b i l i t y ; and ( 2 ) 
i n c r e a s e d h er u n s c h e d u l e d p ermanent d i s a b i l i t y award f o r a l o w 
back i n j u r y f r o m 35 p e r c e n t (112 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n O r d e r , t o 55 p e r c e n t (176 d e g r e e s ) * We a f f i r m . 

ISSUE 

E x t e n t o f c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y , 
i n c l u d i n g p e r manent t o t a l d i s a b i l i t y ! 

FINDINGS OF FACT 

C l a i m a n t , a f o o d p a c k a g e r , c o m p e n s a b l y i n j u r e d h er l o w 
back when she s l i p p e d and f e l l a t work on Augus t 5, 1977 She was 
d i a g n o s e d w i t h a l u m b o s a c r a l s t r a i n and t a k e n o f f work b r i e f l y * 
A f t e r a p e r i o d o f c o n s e r v a t i v e t r e a t m e n t , h er c l a i m was c l o s e d by 
D e t e r m i n a t i o n O r d e r on December 13, 1977, w i t h no p e r m a n e n t 
d i s a b i l i t y a w a r d . 

I n A p r i l , 1978, c l a i m a n t began t r e a t i n g w i t h 
Dr. B e r s e l l i , an o r t h o p e d i s t , f o r s e v e r e l ow back pain» The 
f o l l o w i n g m o n t h , c l a i m a n t ' s symptoms worsened t o i n c l u d e r a d i c u l a r 
p a i n i n t h e r i g h t l e g . A myelogram r e v e a l e d a h e r n i a t e d l u m b a r 
d i s c . When c o n s e r v a t i v e t r e a t m e n t f a i l e d t o y i e l d i m p r o v e m e n t , 
c l a i m a n t u n d e r w e n t a lumb a r l a m i n e c t o m y and d i s c e c t o m y on 
O c t o b e r 18, 1979. Her c l a i m was c l o s e d by D e t e r m i n a t i o n O r d e r on 
June 20, 1980, w i t h an award o f 10. p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y . 

C l a i m a n t c o n t i n u e d t o e x p e r i e n c e p e r i o d i c e x a c e r b a t i o n s 
o f h e r low back c o n d i t i o n w i t h symptoms o c c a s i o n a l l y r a d i a t i n g t o 
b o t h l e g s * A d d i t i o n a l D e t e r m i n a t i o n O r d e r s were i s s u e d on 
F e b r u a r y 24, 1 9 8 1 , March 25, 1982, and F e b r u a r y 8, 1983, w i t h no 
a d d i t i o n a l awards o f pe r m a n e n t d i s a b i l i t y . 

I n September, 1984, c l a i m a n t u n d e r w e n t d e c o m p r e s s i v e 
l u m b a r l a m i n e c t o m y and s p i n a l f u s i o n o f L4 t h r o u g h S I . Her c l a i m 
was c l o s e d by D e t e r m i n a t i o n O r d e r on May 13, 1986, i n c r e a s i n g h e r 
award t o 35 p e r c e n t u n s c h e d u l e d p e r m a n e n t disability» 
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C l a i m a n t was r e f e r r e d f o r v o c a t i o n a l a s s i s t a n c e i n 
1982* Her v o c a t i o n a l c o u n s e l o r recommended r e t r a i n i n g f o r 
employment* However, because c l a i m a n t had f o u r t h - g r a d e r e a d i n g 
and w r i t i n g s k i l l s , c l a i m a n t f i r s t e n r o l l e d i n a d u l t b a s i c 
e d u c a t i o n c l a s s e s t o upg r a d e t h o s e s k i l l s * C l a i m a n t was 
u n c o o p e r a t i v e w i t h v o c a t i o n a l a s s i s t a n c e e f f o r t s * C l a i m a n t 
i n i t i a l l y r e s i s t e d any r e t u r n - t o - w o r k p l a n f o r f e a r o f l o s i n g h e r 
s o c i a l s e c u r i t y d i s a b i l i t y b e n e f i t s . L a t e r , she was r e s i s t a n t t o 
w o r k i n g a t an h o u r l y wage s i g n i f i c a n t l y l e s s t h a n t h e $11*27 she 
had been e a r n i n g w i t h t h e e m p l o y e r . She a l s o w a n t e d t o c o m p l e t e a 
GED p r o g r a m r a t h e r t h a n p u r s u e v o c a t i o n a l t r a i n i n g * 

F i n a l l y , i n O c t o b e r , 1986, a t r a i n i n g p l a n w i t h t h e 
v o c a t i o n a l o b j e c t i v e o f g e n e r a l c l e r i c a l was d e v e l o p e d * C l a i m a n t 
p r o g r e s s e d v e r y w e l l w i t h c l e r i c a l t r a i n i n g . However, i n J a n u a r y , 
1987, c l a i m a n t d e v e l o p e d b i l a t e r a l w r i s t p a i n , l a t e r d i a g n o s e d as 
b i l a t e r a l w r i s t t e n o s y n o v i t i s * Dr. B e r s e l l i r e l a t e d t h e c o n d i t i o n 
t o t h e t y p i n g r e q u i r e d i n t r a i n i n g , and r e s t r i c t e d c l a i m a n t f r o m 
any f u r t h e r t y p i n g o r c o m p u t e r e n t r y * The t r a i n i n g p r o g r a m was 
m o d i f i e d t o meet t h o s e p h y s i c a l r e s t r i c t i o n s * N e v e r t h e l e s s , 
c l a i m a n t d e c l i n e d t o resume t r a i n i n g , i n d i c a t i n g t h a t she i s i n 
c o n s t a n t p a i n and t h a t she c o u l d l i v e on her husband's income* 
C l a i m a n t ' s c l a i m was s u b s e q u e n t l y r e d e t e r m i n e d by D e t e r m i n a t i o n 
Order on March 9, 1987, w i t h no a d d i t i o n a l p e r m a n e n t d i s a b i l i t y 
awa r d . 

S u b s e q u e n t l y , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r d e v e l o p e d 
a t r a i n i n g p l a n w i t h t h e new v o c a t i o n a l o b j e c t i v e o f g e n e r a l 
( O f f i c e ) h e l p e r t o e x c l u d e t y p i n g . B e r s e l l i r e l e a s e d c l a i m a n t f o r 
t r a i n i n g * However, c l a i m a n t r e f u s e d t o p a r t i c i p a t e i n f u r t h e r 
v o c a t i o n a l a s s i s t a n c e s e r v i c e s * V o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d as o f June, 1987* 

C l a i m a n t was 49 y e a r s o f age a t t h e t i m e o f h e a r i n g . 
She c o m p l e t e d t h e t e n t h g r a d e and has p r i o r work e x p e r i e n c e as a 
n u r s e a i d e , k i t c h e n h e l p e r , day c a r e c e n t e r t e a c h e r and a f o o d 
p a c k a g e r * She has t r a n s f e r a b l e s k i l l s t o s e m i - s k i l l e d work* She 
has n e i t h e r w o r k e d n o r s o u g h t work s i n c e 1982* She r e c e i v e s 
s o c i a l s e c u r i t y b e n e f i t s and a u n i o n p e n s i o n * As a r e s u l t o f h e r 
compens a b l e i n j u r y , c l a i m a n t has v a r i o u s p h y s i c a l r e s t r i c t i o n s 
a m o u n t i n g t o m i l d l y m o d e r a t e p e r m a n e n t i m p a i r m e n t and i s l i m i t e d 
t o l i g h t w o r k , 

FINDING OF ULTIMATE FACT 

C l a i m a n t d i d n o t make r e a s o n a b l e e f f o r t s t o o b t a i n 
r e g u l a r g a i n f u l employment a f t e r s u s t a i n i n g h er co m p e n s a b l e i n j u r y * 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

To e s t a b l i s h h er e n t i t l e m e n t t o pe r m a n e n t t o t a l 
d i s a b i l i t y (PTD), c l a i m a n t must p r o v e t h a t she i s u n a b l e t o 
p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n * ORS 
6 5 6 * 2 0 6 ( 1 ) ( a ) ; H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) * 
Dr. B e r s e l l i , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e l e a s e d c l a i m a n t f o r 
l i g h t work* Because c l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d , she 
can p r e v a i l o n l y by p r o v i n g t h a t she f a l l s w i t h i n t h e s o - c a l l e d 
" o d d - l o t " d o c t r i n e , Under t h a t d o c t r i n e , an i n j u r e d w o r k e r , 
c a p a b l e o f p e r f o r m i n g work o f some k i n d , may s t i l l be p e r m a n e n t l y 
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and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f her p h y s i c a l 
c o n d i t i o n and c e r t a i n n o n m e d i c a l f a c t o r s , s uch as age, e d u c a t i o n , 
work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n s * C l a r k v* B o i s e Cascade C o r p . , 
72 Or App 397, 399 ( 1985) * Because c l a i m a n t i s p h y s i c a l l y c a p a b l e 
o f w o r k i n g , she i s s t a t u t o r i l y r e q u i r e d t o make r e a s o n a b l e e f f o r t s 
t o f i n d w o r k , a l t h o u g h she need n o t engage i n j o b s e e k i n g 
a c t i v i t i e s t h a t w o u l d be f u t i l e . ORS 6 5 6 * 2 0 6 ( 3 ) ; Welch v> 
B a n n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) , r e v den 298 Or 470 
( 1 9 8 5 ) * 

The v o c a t i o n a l r e p o r t s i n c l u d e numerous r e f e r e n c e s t o 
c l a i m a n t ' s l a c k o f m o t i v a t i o n i n t h e v o c a t i o n a l r e h a b i l i t a t i o n 
p r o c e s s . U l t i m a t e l y , c l a i m a n t r e f u s e d v o c a t i o n a l r e t r a i n i n g as an 
o f f i c e h e l p e r , d e s p i t e b e i n g r e l e a s e d f o r r e t r a i n i n g by h e r 
t r e a t i n g p h y s i c i a n * A l t h o u g h c l a i m a n t ' s p o t e n t i a l f o r 
r e e m p l o y m e n t i s l i m i t e d by s o c i a l and v o c a t i o n a l f a c t o r s , we a r e 
n o t p e r s u a d e d t h a t g r e a t e r v o c a t i o n a l e f f o r t s w o u l d have been 
f u t i l e * A l a b o r m a r k e t s u r v e y i n June, 1987, r e v e a l e d j o b 
p o s s i b i l i t i e s w i t h i n c l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s * Because 
c l a i m a n t f o r e c l o s e d t h e p o s s i b i l i t y o f re e m p l o y m e n t by r e f u s i n g 
f u r t h e r v o c a t i o n a l r e t r a i n i n g , we f i n d t h a t c l a i m a n t d i d n o t make 
r e a s o n a b l e e f f o r t s t o o b t a i n employment* C o n s e q u e n t l y , c l a i m a n t 
i s n o t e n t i t l e d t o PTD b e n e f i t s * See i d * 

Permanent P a r t i a l D i s a b i l i t y 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s t h e p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
com p e n s a b l e i n j u r y * ORS 6 5 6 . 2 1 4 ( 5 ) * I n d e t e r m i n i n g t h e l o s s o f 
e a r n i n g c a p a c i t y , we c o n s i d e r m e d i c a l and l a y e v i d e n c e o f p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e compen s a b l e i n j u r y and a l l o f t h e 
r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 
436-30-380 e t se q . We a p p l y t h o s e r u l e s as g u i d e l i n e s , n o t as 
r e s t r i c t i v e m e c h a n i c a l f o r m u l a s * H a r w e l l v* A r g o n a u t I n s u r a n c e 
Co*, 296 Or 505, 510 ( 1984 ) ; F r a i j o v. F r e d N* Bay News Co*, 59 Or 
App 260, 269 ( 1 9 8 2 ) * C l a i m a n t ' s age, l i m i t e d e d u c a t i o n , l i m i t e d 
l a b o r m a r k e t p o t e n t i a l , l o s s o f r e s i d u a l f u n c t i o n , and m i l d l y 
m o d e r a t e i m p a i r m e n t r e d u c e her e a r n i n g c a p a c i t y * N e v e r t h e l e s s , we 
c o n c l u d e t h a t t h e 55 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y 
award a d e q u a t e l y compensates her f o r t h e low back i n j u r y * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1988, i s a f f i r m e d * 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o ex c e e d $800* 

CHARLES T. BRENCE, Claimant WCB 85-16044, 85-15871 & 85-14936 
Michael B. Dye, Claimant's Attorney August 31, 1989 
Cowling & Heysell, Defense Attorney Order on Review 
A r t Stevens (SAIF), Defense Attorney 

R eviewed by Board Members C r i d e r and F e r r i s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H o w e l l ' s o r d e r t h a t : ( 1 ) s e t a s i d e L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l o w 
back c o n d i t i o n ; ( 2 ) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f an 
a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n ; and ( 3 ) awarded 
c l a i m a n t ' s a t t o r n e y $300 f o r s e r v i c e s a t h e a r i n g , t o be p a i d by 
L i b e r t y N o r t h w e s t . 
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We a f f i r m and a d o p t t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r 
w h i c h p e r t a i n e d t o t h e r e s p o n s i b i l i t y i s s u e * We m o d i f y t h e 
R e f e r e e ' s a t t o r n e y f e e award* 

We p r e v i o u s l y remanded t h i s case t o t h e R e f e r e e f o r 
r e c o n s i d e r a t i o n i n l i g h t o f any s t i p u l a t i o n t h e i n s u r e r s and 
c l a i m a n t may have made c o n c e r n i n g c l a i m a n t ' s a t t o r n e y ' s 
e n t i t l e m e n t t o a c a r r i e r - p a i d f e e i n s t e a d o f a f e e p a y a b l e o u t o f 
c o m p e n s a t i o n . C h a r l e s T* B r e n c e , 39 Van N a t t a 704 ( 1 9 8 7 ) * The 
R e f e r e e , on r e c o n s i d e r a t i o n , f o u n d t h a t t h e p a r t i e s had a g r e e d 
t h a t c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a c a r r i e r - p a i d f e e a n d , 
r e l y i n g upon Evans v* R o o k a r d , I n c , 85 Or App 213 ( 1 9 8 7 ) , f o u n d 
t h a t t h e p a r t i e s ' s t i p u l a t i o n was b i n d i n g * A c c o r d i n g l y , t h e 
R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d f e e o f $300, i n 
l i e u o f t h e $750 " o u t o f c o m p e n s a t i o n " f e e p r e v i o u s l y awarded* 

On de novo r e v i e w , a f t e r c o n s i d e r i n g t h e f a c t o r s 
e n u m e r a t e d i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we f i n d t h a t a c a r r i e r - p a i d f e e 
o f $750, p a y a b l e by L i b e r t y N o r t h w e s t , i s a r e a s o n a b l e a t t o r n e y 
f e e c o n c e r n i n g c l a i m a n t ' s a t t o r n e y ' s e f f o r t s i n t h i s c a s e * I n 
r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t L i b e r t y N o r t h w e s t r a i s e d no 
o b j e c t i o n t o t h e R e f e r e e ' s p r e v i o u s l y awarded $750 " o u t o f 
c o m p e n s a t i o n " f e e nor has i t r e s p o n d e d t o c l a i m a n t ' s r e q u e s t t h a t 
he be g r a n t e d a $750 c a r r i e r - p a i d f e e * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 19, 1986, as m o d i f i e d 
on remand A p r i l 27, 1988, i s m o d i f i e d i n p a r t and a f f i r m e d i n 
p a r t . I n l i e u o f t h e R e f e r e e ' s a t t o r n e y f e e a w a r d , c l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $750, t o be p a i d 
by L i b e r t y N o r t h w e s t * I f c l a i m a n t ' s a t t o r n e y has a l r e a d y been 
p a i d a l l o r a p o r t i o n o f t h e $750 " o u t o f c o m p e n s a t i o n " f e e , 
L i b e r t y N o r t h w e s t i s d i r e c t e d t o pay a l l o f t h e a l r e a d y p a i d 
p o r t i o n o f t h e $750 t o c l a i m a n t * A c l i e n t - p a i d f e e , p a y a b l e f r o m 
L i b e r t y N o r t h w e s t t o i t s c o u n s e l , n o t t o exceed $232*50, i s 
a p p r o v e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d * 

LISA S. BROWN, Claimant WCB TP-89024 
John H i l t s , Claimant's Attorney August 31, 1989 
Kevin Mannix, Defense Attorney T h i r d Party D i s t r i b u t i o n 

C l a i m a n t has p e t i t i o n e d t h e B o a r d f o r r e s o l u t i o n o f a 
c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o c e e d s 
f r o m a t h i r d p a r t y s e t t l e m e n t * See ORS 6 5 6 * 5 9 3 ( 3 ) * S p e c i f i c a l l y , 
t h e p a y i n g agency c o n t e n d s t h a t c l a i m a n t ' s a t t o r n e y ' s r e c e i p t o f 
o n e - t h i r d o f t h e g r o s s r e c o v e r y w o u l d be i n a p p r o p r i a t e * We 
c o n c l u d e t h a t an a t t o r n e y f e e e q u a l t o o n e - t h i r d o f t h e g r o s s 
r e c o v e r y w o u l d be j u s t and p r o p e r * 

FINDINGS OF FACT 

I n March 1988 c l a i m a n t s u s t a i n e d i n j u r i e s r e s u l t i n g f r o m 
a m o t o r v e h i c l e a c c i d e n t i n v o l v i n g a t h i r d p a r t y * C l a i m a n t ' s 
i n j u r y c l a i m f o r n e c k , low b a c k , and b i l a t e r a l s h o u l d e r c o n d i t i o n s 
was a c c e p t e d . 

C l a i m a n t engaged l e g a l c o u n s e l t o e x p l o r e t h e 
p o s s i b i l i t y o f b r i n g i n g s u i t a g a i n s t t h e t h i r d p a r t y * She and h e r 
c o u n s e l e n t e r e d i n t o a c o n t i n g e n t f e e r e t a i n e r a g r e e m e n t , w h i c h 
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p r o v i d e d t h a t h er c o u n s e l w o u l d r e c e i v e 33-1/3 p e r c e n t o f t h e 
p r o c e e d s i f s e t t l e m e n t was r e a c h e d f i v e days b e f o r e t r i a l t 

C l a i m a n t , t h r o u g h l e g a l c o u n s e l , and t h e t h i r d p a r t y 
have a g r e e d t o s e t t l e t h e p o t e n t i a l cause o f a c t i o n f o r $25,000* 
The p a y i n g agency does n o t c h a l l e n g e t h e s e t t l e m e n t * However, i t 
o b j e c t s t o c l a i m a n t ' s c o u n s e l ' s r e t e n t i o n o f o n e - t h i r d o f t h e 
s e t t l e m e n t p r o c e e d s as an a t t o r n e y f e e * 

As o f J u l y 12, 1989, t h e p a y i n g agency had expended $20, 
826*68 i n a c t u a l c l a i m c o s t s * Inasmuch as t h e c l a i m r e m a i n s i n 
open s t a t u s , f u r t h e r c l a i m expenses w i l l c o n t i n u e t o a c c r u e * 

ULTIMATE FINDINGS 

C l a i m a n t ' s a t t o r n e y ' s f e e , w h i c h does n o t e x c e e d 33-1/3 
p e r c e n t o f t h e g r o s s r e c o v e r y o b t a i n e d by c l a i m a n t f r o m t h e t h i r d 
p a r t y s e t t l e m e n t , i s j u s t and p r o p e r * 

CONCLUSIONS OF LAW 

I f t h e w o r k e r or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h a t t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o 
w h i c h he i s e n t i t l e d under ORS 656 * 5 9 3 ( 1 ) and ( 2 ) * ORS 
6 5 6 . 5 9 3 ( 3 ) ; E s t a t e o f T r o y Vance v* W i l l i a m s , 8 4 Or App 616, 
619-20 ( 1 9 8 7 ) . Any c o n f l i c t as t o what may be a " j u s t and p r o p e r 
d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Boar d * ORS 6 5 6 . 5 9 3 ( 3 ) * 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 * 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t . R o b e r t L> C a v i l , 39 Van N a t t a 721 ( 1 9 8 7 ) . ORS 
6 5 6 * 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d * 

P u r s u a n t t o ORS 656 * 593 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d * Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y * 
ORS 6 5 6 * 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656*001 t o 656*794* 
See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) * Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r . ORS 656. 593( 1 ) ( d ) . 

H e r e , t h e p a y i n g agency c h a l l e n g e s c l a i m a n t ' s c o u n s e l ' s 
e n t i t l e m e n t t o an a t t o r n e y f e e e q u a l t o o n e - t h i r d o f t h e t h i r d 
p a r t y s e t t l e m e n t . N o t i n g t h a t t h e t h i r d p a r t y a g r e e d t o " s e t t l e 
f o r i t s p o l i c y l i m i t s " w i t h o u t , r e q u i r i n g t h e f i l i n g o f a c i v i l 
a c t i o n , t h e p a y i n g agency a s s e r t s t h a t " t h e maximum o n e - t h i r d 
a t t o r n e y f e e d i s t r i b u t i o n i s i n a p p r o p r i a t e * " We d i s a g r e e * 

As p r e v i o u s l y n o t e d , we g e n e r a l l y a p p l y t h e s t a t u t o r y 
f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y j u d g m e n t , ORS 
6 5 6 . 5 9 3 ( 1 ) , t o t h e d i s t r i b u t i o n o f p r o c e e d s f r o m a t h i r d p a r t y 
s e t t l e m e n t * R o b e r t L* C a v i l , s u p r a * We t a k e such an a p p r o a c h t o 
a v o i d m a k i n g " e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s " and t o 
p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as t h e y seek 
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t o s e t t l e a t h i r d p a r t y a c t i o n * See M a r v i n T h o r n t o n , 34 Van N a t t a 
34 Van N a t t a 999, 1002 ( 1 9 8 2 ) * We f i n d no p e r s u a s i v e r e a s o n t o 
d e p a r t f r o m t h a t a p p r o a c h h e r e * 

I n a c c o r d a n c e w i t h ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , l i t i g a t i o n c o s t s 
and a t t o r n e y f e e s s h a l l be i n i t i a l l y d i s b u r s e d * The a t t o r n e y f e e s 
s h a l l i n no e v e n t exceed t h e a d v i s o r y s c h e d u l e o f f e e s e s t a b l i s h e d 
by t h e Boa r d * ORS 656 * 593( 1 ) ( a ) * The Board's a d v i s o r y s c h e d u l e 
o f f e e s i s s e t f o r t h i n OAR 438-15-095, w h i c h p r o v i d e s t h a t , 
a b s e n t a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s , an a t t o r n e y f e e 
n o t t o exceed 33-1/3 p e r c e n t o f t h e g r o s s r e c o v e r y o b t a i n e d by t h e 
p l a i n t i f f i n a t h i r d p a r t y a c t i o n i s a u t h o r i z e d . 

H e r e , c l a i m a n t p r o p o s e s t o d i s t r i b u t e o n e - t h i r d o f t h e 
$25,000 s e t t l e m e n t p r o c e e d s t o her c o u n s e l as an a t t o r n e y f e e * 
Such a d i s t r i b u t i o n i s i n a c c o r d a n c e w i t h t h e c o n t i n g e n t f e e 
r e t a i n e r a g r e e m e n t , w h i c h p r o v i d e d f o r an a t t o r n e y f e e e q u a l t o 
o n e - t h i r d o f t h e p r o c e e d s i f t h e case was s e t t l e d f i v e days p r i o r 
t o t r i a l * M o r e o v e r , t h e r e q u e s t e d f e e does n o t exceed t h e Boa r d ' s 
a d v i s o r y s c h e d u l e o f a t t o r n e y f e e s i n t h i r d p a r t y c a s e s . See OAR 
438-15-095* C o n s e q u e n t l y , we c o n c l u d e t h a t c l a i m a n t ' s c o u n s e l i s 
e n t i t l e d t o r e c e i v e o n e - t h i r d o f t h e $25,000 t h i r d p a r t y r e c o v e r y * 

The p a y i n g agency i s a d v o c a t i n g a p o s i t i o n t h a t i s 
a v a i l a b l e t o any p a r t y i n a d i s p u t e i n v o l v i n g t h e d i s t r i b u t i o n o f 
a t h i r d p a r t y r e c o v e r y . i . e * , i t w o u l d be more e q u i t a b l e t o o r d e r 
a d i s t r i b u t i o n t h a t r e s u l t s i n i t s r e c e i p t o f a l a r g e r p o r t i o n o f 
t h e t h i r d p a r t y s e t t l e m e n t * We have c o n s i s t e n t l y r e j e c t e d s uch an 
a r g u m e n t , r e a s o n i n g t h a t , i n t h e l o n g r u n t h e r e s u l t s w o u l d be 
random, s t a n d a r d l e s s , and, t h u s , i n e q u i t a b l e * See John C* Adams, 
40 Van N a t t a 1794 ( 1 9 8 8 ) , a f f ' d mem L i b e r t y N o r t h w e s t v* Adams, 97 
Or App 587 ( J u l y 19, 1 9 8 9 ) . T h e r e f o r e , we h o l d t h a t a o n e - t h i r d 
d i s t r i b u t i o n o f t h e s e t t l e m e n t p r o c e e d s t o c l a i m a n t ' s a t t o r n e y i s 
" j u s t and p r o p e r *" 

The p a y i n g a g e n c y ' s a c t u a l c l a i m c o s t s c u r r e n t l y t o t a l 
$20,826*68. S i n c e t h e s e c o s t s exceed t h e b a l a n c e r e m a i n i n g a f t e r 
c l a i m a n t ' s a t t o r n e y ' s f e e , l i t i g a t i o n c o s t s , and s t a t u t o r y 
o n e - t h i r d s h a r e a r e d e d u c t e d f r o m t h e s e t t l e m e n t , we c o n c l u d e t h a t 
t h e p a y i n g agency i s e n t i t l e d t o t h e r e m a i n i n g b a l a n c e o f 
s e t t l e m e n t p r o c e e d s . 

F i n a l l y , c l a i m a n t a l s o seeks p e n a l t i e s and a t t o r n e y f e e s 
f o r t h e p a y i n g a g e n c y ' s c o n d u c t d u r i n g t h e n e g o t i a t i o n o f t h e 
s e t t l e m e n t . Inasmuch as we a r e unaware o f any a u t h o r i t y 
p e r m i t t i n g us t o make such an a s s e s s m e n t , t h e r e q u e s t i s d e n i e d * 
See A r l o W. Dunbar, 40 Van N a t t a 366 ( 1 9 8 8 ) * 

A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o 
d i s t r i b u t e t h e t h i r d p a r t y s e t t l e m e n t p r o c e e d s i n a c c o r d a n c e w i t h 
ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , ( c ) , and t h i s o r d e r * 

I T IS SO ORDERED* 
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MORGAN L. FOREST, Claimant WCB 87-06664 
M e r r i l l Schneider, Claimant's Attorney August 31, 1989 
Rankin, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r * 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
P e t e r s o n ' s o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l s o f c l a i m a n t ' s 
r i g h t s h o u l d e r , neck and back c o n d i t i o n . On r e v i e w , t h e s o l e 
i s s u e i s c o m p e n s a b i l i t y * 

We a f f i r m * 

FINDINGS OF FACT AND ULTIMATE FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t and u l t i m a t e 
f a c t , i n c l u d i n g t h e f i n d i n g s s e t f o r t h i n t h e " O p i n i o n " s e c t i o n o f 
t h e R e f e r e e ' s o r d e r * 

We made t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s o f f a c t * 

C l a i m a n t has a h i s t o r y o f i n t e r m i t t e n t b a c k , neck 
and s h o u l d e r p a i n * I n O c t o b e r 1985, she s o u g h t t r e a t m e n t f o r 
a f l a r e - u p o f l e f t s h o u l d e r and m i d d l e and upper back p a i n * 
Those symptoms r e s o l v e d , and c l a i m a n t d i d n o t e x p e r i e n c e 
f u r t h e r p r o b l e m s u n t i l she was a c c o s t e d by a bus p a s s e n g e r on 
F e b r u a r y 3, 1987. 

C l a i m a n t ' s l e f t s h o u l d e r , neck and back symptoms 
s i g n i f i c a n t l y i n c r e a s e d when she r e t u r n e d t o work on F e b r u a r y 2 1 , 
1987* 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e R e f e r e e ' s o p i n i o n s u b j e c t t o t h e f o l l o w i n g 
comment * 

The R e f e r e e d e f e r r e d t o t h e o p i n i o n o f Dr* C a n n a r d , 
c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r * He o p i n e d t h a t c l a i m a n t ' s 
s h o u l d e r , neck and back c o n d i t i o n s were r e l a t e d t o h e r co m p e n s a b l e 
i n j u r y i n F e b r u a r y 1987. I n d e f e r r i n g t o Dr* Cannard, t h e R e f e r e e 
n o t e d t h a t D r s * B u t t o n and Smucker d i d n o t r e n d e r a c o n t r a r y 
o p i n i o n on t h i s i s s u e , b u t m e r e l y c o n c l u d e d t h a t c l a i m a n t ' s 
s h o u l d e r , neck and back p r o b l e m s were u n r e l a t e d t o h e r l e f t w r i s t 
and thumb c o n d i t i o n * The e m p l o y e r c h a l l e n g e s t h i s i n t e r p r e t a t i o n 
o f t h e i r o p i n i o n s . 

We a g r e e w i t h t h e R e f e r e e ' s d e t e r m i n a t i o n t h a t 
Dr* B u t t o n l i m i t e d h i s o p i n i o n t o t h e r e l a t i o n s h i p b e t w e e n 
c l a i m a n t ' s s h o u l d e r , neck and back p r o b l e m s and h e r l e f t w r i s t 
and thumb c o n d i t i o n * However, a f t e r c o n c u r r i n g i n Dr« B u t t o n ' s 
o p i n i o n , Dr* Smucker recommended t h a t c l a i m a n t ' s n e c k , s h o u l d e r 
and back c o n d i t i o n be p r o c e s s e d as a "new c a s e , n o t r e l a t e d t o her 
i n j u r y e a r l i e r * " We i n t e r p r e t Dr* Smucker's r e c o m m e n d a t i o n as an 
o p i n i o n t h a t t h e s e p r o b l e m s were n o t r e l a t e d t o t h e F e b r u a r y 1987 
i n j u r y * 

N e v e r t h e l e s s , Dr* Smucker's o p i n i o n i s e n t i t l e d t o 
l i t t l e w e i g h t because i t i s based on an i n c o r r e c t u n d e r s t a n d i n g 
o f c l a i m a n t ' s s y m p t o m a t i c h i s t o r y . I n h i s c h a r t n o t e o f 
May 26, 1987, Dr* Smucker n o t e d t h a t c l a i m a n t d i d n o t c o m p l a i n 

-1433-



o f l e f t s h o u l d e r and neck p a i n when he examined h e r s h o r t l y 
a f t e r her i n j u r y . However, Dr* Smucker's own c h a r t n o t e s o f 
F e b r u a r y 9, 1987 c l e a r l y document l e f t s h o u l d e r and neck p a i n , 
d a t i n g back t o .February 4, 1987, A c c o r d i n g l y , we d i s c o u n t h i s 
o p i n i o n and c o n c l u d e t h a t t h e R e f e r e e p r o p e r l y d e f e r r e d t o t h e 
r e p o r t o f t r e a t i n g p h y s i c i a n Cannard. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 19, 1988, i s 
a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $500, 
p a y a b l e by t h e s e l f - i n s u r e d e m p l o y e r . The Board a p p r o v e s a 
c l i e n t - p a i d f e e , n o t t o exceed $705* 

RODGER L. GAINES, Claimant WCB 87-13833 
Qu i n t i n E s t e l l , Claimant's Attorney August 31, 1989 
Richard Barber, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r s 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
McMurdo's o r d e r t h a t : ( 1 ) f o u n d t h a t h i s a g g r a v a t i o n c l a i m f o r 
h i s l o w back had n o t been p r e m a t u r e l y c l o s e d ; and ( 2 ) a f f i r m e d a 
D e t e r m i n a t i o n O r d e r w h i c h d i d n o t award any a d d i t i o n a l p e r m a n e n t 
d i s a b i l i t y beyond t h e 15 p e r c e n t (48 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y awarded by a p r i o r R e f e r e e ' s o r d e r * On 
r e v i e w , c l a i m a n t a r g u e s t h a t t h e R e f e r e e i m p r o p e r l y d e n i e d h i s 
r e q u e s t t o keep t h e r e c o r d open p e n d i n g c o n t i n u a t i o n o f a 
p h y s i c i a n ' s d e p o s i t i o n . C l a i m a n t asks t h a t t h e m a t t e r be remanded 
f o r c o m p l e t i o n o f t h e d e p o s i t i o n . We d e c l i n e t o remand a-nd a f f i r m 
on t h e m e r i t s . 

ISSUES 

1* Remand* 

2* P r e m a t u r e C l o s u r e . 

3* E x t e n t o f Permanent D i s a b i l i t y . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f a c t u a l f i n d i n g s f o u n d on 
pages one and two o f h i s o r d e r , w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 

Dr* S t a n l e y f i r s t e x amined c l a i m a n t on March 3 1 , 1986. 
Dr* S t a n l e y ' s l a s t r e p o r t t o o k t h e f o r m o f a November 20, 1987 
c o n c u r r e n c e w i t h a l e t t e r d r a f t e d by a SAIF employee* T h i s l e t t e r 
was s u b m i t t e d as an e x h i b i t on November 23, 1987* A copy was 
m a i l e d t o c l a i m a n t ' s a t t o r n e y on t h a t d a t e . H e a r i n g was h e l d on 
December 15, 1987. A t t h e c o n c l u s i o n o f t h e h e a r i n g , t h e r e c o r d 
was k e p t open f o r t h e t a k i n g o f Dr* S t a n l e y ' s d e p o s i t i o n t e s t i m o n y 

A p o s t - h e a r i n g t e l e p h o n i c d e p o s i t i o n o f Dr* S t a n l e y was 
con v e n e d on J a n u a r y 27, 1988* D u r i n g t h e c o u r s e o f t h a t 
d e p o s i t i o n , c l a i m a n t ' s a t t o r n e y s u g g e s t e d t h a t t h e d e p o s i t i o n be 
r e c o n v e n e d i n p e r s o n a t a l a t e r d a t e so t h a t c l a i m a n t ' s a t t o r n e y 
w o u l d have an o p p o r t u n i t y t o r e v i e w Dr* S t a n l e y ' s f i l e * The 
i n s u r e r ' s a t t o r n e y and Dr* S t a n l e y a g r e e d w i t h t h e s u g g e s t i o n . 

The R e f e r e e , by l e t t e r d a t e d F e b r u a r y 23, 1988, n o t i f i e d 
t h e p a r t i e s t h a t t h e r e c o r d w o u l d be c l o s e d as o f F e b r u a r y 29, 
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1988, w h e t h e r o r n o t t h e d e p o s i t i o n o f Dr* S t a n l e y had been 
c o m p l e t e d a t t h a t t i m e . The d e p o s i t i o n was n o t c o m p l e t e d p r i o r t o 
t h a t d a t e * The R e f e r e e i s s u e d h i s o r d e r i n t h i s m a t t e r on 
March 14, 1988* 

As o f March 1 1 , 1987, no f u r t h e r m a t e r i a l i m p r o v e m e n t i n 
c l a i m a n t ' s l o w back c o n d i t i o n w o u l d r e a s o n a b l y be e x p e c t e d f r o m 
m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e * 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t was l i m i t e d t o 
medium work as a r e s u l t o f h i s l o w back c o n d i t i o n * He was 
e x p e r i e n c i n g no r a d i a t i n g symptoms i n h i s l e f t l e g and o n l y 
o c c a s i o n a l symptoms i n h i s r i g h t l e g * He was r e s t r i c t e d f r o m 
o t h e r t h a n o c c a s i o n a l b e n d i n g , s q u a t t i n g and c r a w l i n g * 

CONCLUSIONS OF LAW AND OPINION 

The B o a r d a d o p t s t h e R e f e r e e ' s o p i n i o n w i t h t h e 
f o l l o w i n g comment r e g a r d i n g t h e remand i s s u e * 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e i m p r o p e r l y c l o s e d t h e 
r e c o r d i n t h i s c a s e w i t h o u t a l l o w i n g c o m p l e t i o n o f Dr* S t a n l e y ' s 
d e p o s i t i o n * We do n o t a g r e e * At t h e t i m e o f h e a r i n g , t h e R e f e r e e 
r e q u e s t e d t h a t Dr* S t a n l e y ' s d e p o s i t i o n be s u b m i t t e d w i t h i n 30 
days* I n f a c t , Dr* S t a n l e y ' s d e p o s i t i o n was n o t h e l d u n t i l 
a p p r o x i m a t e l y 45 days l a t e r * When t h a t d e p o s i t i o n was 
d i s c o n t i n u e d , t h e R e f e r e e a l l o w e d an a d d i t i o n a l month w i t h i n w h i c h 
t o r e c o n v e n e t h e d e p o s i t i o n * I n sum, t h e R e f e r e e d i d n o t c l o s e 
t h e r e c o r d u n t i l t w o - a n d - o n e - h a l f months had t r a n s p i r e d s i n c e t h e 
h e a r i n g * The r e c o r d does n o t d i s c l o s e any c u l p a b i l i t y on t h e p a r t 
o f t h e i n s u r e r w i t h r e g a r d t o t h e d e l a y i n c o m p l e t i n g 
Dr* S t a n l e y ' s d e p o s i t i o n * M o r e o v e r , Dr* S t a n l e y i s n o t an 
i n d e p e n d e n t m e d i c a l e x a m i n e r c h o s e n by t h e i n s u r e r ; r a t h e r , he has 
t r e a t e d c l a i m a n t f o r an e x t e n d e d p e r i o d o f t i m e * Under t h e s e 
c i r c u m s t a n c e s , we c o n c l u d e t h a t t h e R e f e r e e ' s d e c i s i o n was 
a p p r o p r i a t e t o a c h i e v e s u b s t a n t i a l j u s t i c e * See Ke n n e t h J . 
G r a v e s , 40 Van N a t t a 1170 ( 1 9 8 8 ) * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 14, 1988 i s a f f i r m e d * 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $639*60* 

SHIRLEY L. GIVENS, Claimant WCB 84-11674 
Francesconi & Associates, Claimant's Attorneys August 31, 1989 
Randolph Harris (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G a l l o w a y ' s o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t p e r m a n e n t t o t a l d i s a b i l i t y ; and ( 2 ) 
i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a l o w 
back c o n d i t i o n f r o m 40 p e r c e n t (128 d e g r e e s ) , as awarded by a 
p r i o r D e t e r m i n a t i o n O r d e r , t o 65 p e r c e n t (208 d e g r e e s ) * The i s s u e 
i s e x t e n t o f p e r m a n e n t d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l 
d i s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t , 46 y e a r s o f age a t h e a r i n g , i n j u r e d h e r l o w 
back on March 26, 1980, w h i l e w o r k i n g i n a r e s t a u r a n t as a cook* 
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The i n j u r y o c c u r r e d when she a b r u p t l y t w i s t e d her body i n o r d e r t o 
a v o i d b e i n g s t r u c k by a d i s h t r a y c a r r i e d by a busboy. She had 
p r e v i o u s l y s u f f e r e d low back symptoms w h i c h c u l m i n a t e d i n s u r g e r y 
i n 1974; t h e r e a f t e r , her symptoms l a r g e l y r e s o l v e d p r i o r t o t h e 
March 1980 i n j u r y . 

C l a i m a n t began t r e a t i n g w i t h Dr* M a n l e y , o r t h o p e d i c 
s u r g e o n , f o r low back, upper back and r i g h t arm and l e g p a i n . On 
A u g u s t 12, 1980, Dr. Manley p e r f o r m e d a l a m i n e c t o m y a t L4-5 and a 
f u s i o n f r o m L5 t o t h e sacrum* He r e l e a s e d her t o r e t u r n t o l i g h t 
work i n November 1980. 

C l a i m a n t s u b s e q u e n t l y w o r k e d as a cook a t two s e p a r a t e 
e mployments f o r b r i e f p e r i o d s i n 1981* She was d i s m i s s e d f r o m 
b o t h o f t h e s e j o b s . She was d i s m i s s e d f r o m t h e f i r s t j o b because 
she was n o t w o r k i n g q u i c k l y enough as a r e s u l t , i n p a r t , o f t h e 
symptoms o f her 1980 i n j u r y . She was d i s m i s s e d f r o m t h e s e c o n d 
j o b f o r r e a s o n s u n r e l a t e d t o her p h y s i c a l p r o b l e m s * 

C l a i m a n t a t t e n d e d t h e N o r t h w e s t P a i n C e n t e r f r o m 
F e b r u a r y 1984 t h r o u g h March 1984* She was r e l e a s e d f r o m t h e 
p r o g r a m w i t h " v e r y s o l i d g a i n s i n a l m o s t a l l a r e a s * " 

I n May 1984, c l a i m a n t began t o r e c e i v e v o c a t i o n a l 
a s s i s t a n c e * She c o n t i n u e d t o r e c e i v e a s s i s t a n c e u n t i l March 
1987. D u r i n g t h i s t i m e , she u n d e r t o o k two o n - t h e - j o b t r a i n i n g 
p r o g r a m s . The f i r s t t r a i n i n g p r o g r a m commenced on J u l y 1 , 1985, 
and i n v o l v e d b o o k k e e p i n g d u t i e s * She p e r f o r m e d w e l l a t t h i s j o b * 
However, she w i t h d r e w f r o m t h i s p r o g r a m i n A u g u s t 1985 because she 
f e l t she was n o t r e c e i v i n g a d e q u a t e s u p e r v i s i o n * The s e c o n d 
p r o g r a m commenced i n e a r l y 1986* C l a i m a n t r e c e i v e d o n - t h e - j o b 
t r a i n i n g as a b i l l c o l l e c t o r * C l a i m a n t showed good a p t i t u d e f o r 
t h e n e c e s s a r y s k i l l s * However, she w i t h d r e w f r o m t h e p r o g r a m i n 
A p r i l 1986 due t o i n c r e a s e d back p a i n a t t r i b u t a b l e t o t h e 1-1/2 
hour bus r i d e t o her t r a i n i n g s i t e . T h e r e a f t e r , Dr* Manley 
r e s t r i c t e d c l a i m a n t f r o m commuting more t h a n 1 t o 2 m i l e s f o r 
employment p u r p o s e s * 

D u r i n g t h e t i m e t h a t , c l a i m a n t was i n v o l v e d i n t h e s e 
o n - t h e - j o b t r a i n i n g p r o g r a m s , she was a l s o a t t e n d i n g a f i v e - m o n t h 
academic t r a i n i n g p r o g r a m i n a c c o u n t i n g and c l e r i c a l w o rk* 
C l a i m a n t p e r f o r m e d v e r y w e l l d u r i n g t h i s t r a i n i n g p r o g r a m , and was 
r a t e d an e x c e l l e n t c a n d i d a t e f o r employment as an a c c o u n t i n g c l e r k 
upon d i s c h a r g e i n A u g u s t 1986* 

I n September 1986, c l a i m a n t and her roommate d r o v e t o 
n o r t h e a s t W a s h i n g t o n where t h e y were i n t h e p r o c e s s o f p u r c h a s i n g 
a p a r c e l o f p r o p e r t y * W h i l e a t t h e p r o p e r t y , t h e y camped i n a 
t e n t f o r one week* E a r l i e r i n 1986, c l a i m a n t d r o v e t o C a l i f o r n i a 
due t o a f a m i l y i l l n e s s . 

C l a i m a n t u n d e r w e n t a one-day work t o l e r a n c e s c r e e n i n g on 
December 8, 1986. She had been r e c e n t l y b a c k - p a c k i n g p r i o r t o her 
p a r t i c i p a t i o n i n t h i s work t o l e r a n c e s c r e e n i n g * 

On March 20, 1987, c l a i m a n t w i t h d r e w f r o m f u r t h e r 
v o c a t i o n a l a s s i s t a n c e , c i t i n g her i n t e n t i o n t o r e l o c a t e t o t h e 
p r o p e r t y i n n o r t h e a s t W a s h i n g t o n t h a t she and her roommate were 
p u r c h a s i n g * 

C l a i m a n t i s f i v e f e e t , seven i n c h e s t a l l and w e i g h s w e l l 
i n e x c e s s o f 200 pounds* She has numerous h e a l t h p r o b l e m s w h i c h 
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p r e e x i s t e d h e r 1980 i n j u r y i n c l u d i n g : c h r o n i c b r o n c h i t i s , c h r o n i c 
s t a p h i n f e c t i o n s , and e y e s i g h t p r o b l e m s p r i m a r i l y i n v o l v i n g h e r 
l e f t eye* None o f t h e s e c o n d i t i o n s were d i s a b l i n g a t t h e t i m e o f 
her c o m p e n s a b l e 1980 i n j u r y * Nor were any o f t h e s e c o n d i t i o n s 
w o r s e n e d by t h e i n j u r y * S i n c e h er i n j u r y , she has d e v e l o p e d 
emphysema« T h i s c o n d i t i o n was n o t caused o r w o r s e n e d by h e r 
co m p e n s a b l e i n j u r y * 

C l a i m a n t has a t e n t h g r a d e e d u c a t i o n s She has a l s o 
o b t a i n e d a GED* Her p r i o r work e x p e r i e n c e i s c o n f i n e d a l m o s t 
e n t i r e l y t o t h e r e s t a u r a n t / t a v e r n b u s i n e s s * She has w o r k e d as a 
cook , w a i t r e s s , b a r t e n d e r , and a s s i s t a n t r e s t a u r a n t managert She 
a l s o w o r k e d as a r e t a i l s a l e s c l e r k f r o m 1977 t o t h e s p r i n g o f 
1979, i n c l u d i n g a t h r e e - m o n t h s t i n t as a s t o r e managers As a 
r e s u l t o f her v o c a t i o n a l t r a i n i n g and i n s t r u c t i o n , c l a i m a n t has 
a c q u i r e d b o o k k e e p i n g , a c c o u n t i n g and o t h e r o f f i c e s k i l l s * 

C l a i m a n t e x p e r i e n c e s c o n s t a n t l ow back p a i n w h i c h 
e x t e n d s i n t o h e r h i p s * She a l s o e x p e r i e n c e s a c h i n g w h i c h e x t e n d s 
down t h e r i g h t l e g t o t h e m i d - c a l f and i s p r e s e n t most o f t h e 
t i m e . She e x p e r i e n c e s some symptoms i n h e r l e f t l e g t o t h e knee. 
S n e e z i n g o r c o u g h i n g causes an a c u t e e x a c e r b a t i o n o f symptomss 
C l a i m a n t does h e r own c o o k i n g and washes her own d i s h e s s She does 
her own s h o p p i n g * She t a k e s t h r e e E x t r a - S t r e n g t h T y l e n o l t a b l e t s 
a b o u t e v e r y f o u r h o u r s * Her s l e e p i s i n t e r r u p t e d due t o p a i n s 

C l a i m a n t i s c a p a b l e o f s i t t i n g , s t a n d i n g o r w a l k i n g one 
hour c o n s e c u t i v e l y * She can s t a n d f o r a t o t a l o f two h o u r s i n an 
e i g h t - h o u r w o r k d a y . She can s i t o r w a l k f o r a t o t a l -of f o u r h o u r s 
each d u r i n g an e i g h t - h o u r workdays She can f r e q u e n t l y l i f t up t o 
10 pounds and o c c a s i o n a l l y l i f t up t o 20 poundss Her p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m t h e 1980 i n j u r y i s i n t h e m o d e r a t e ranges 

As a r e s u l t o f her compensable i n j u r y , c l a i m a n t i s no 
l o n g e r a b l e t o p e r f o r m any o f her p r i o r employmentss However, as 
a r e s u l t o f her v o c a t i o n a l t r a i n i n g and e d u c a t i o n a l a c t i v i t i e s , 
she i s e m p l o y a b l e i n b o o k k e e p i n g and o t h e r s e d e n t a r y and m o d i f i e d 
l i g h t p o s i t i o n s . 

C l a i m a n t e x p e r i e n c e s marked f u n c t i o n a l o v e r l a y w h i c h i s 
v o l i t i o n a l i n n a t u r e * 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

To p r o v e e n t i t l e m e n t t o p e r m a n e n t t o t a l d i s a b i l i t y , 
c l a i m a n t must e s t a b l i s h t h a t she i s u n a b l e t o r e g u l a r l y p e r f o r m 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n * ORS 656 * 206( 1 ) (a ) ; 
W i l s o n v* W e y e r h a e u s e r , 30 Or App 403 ( 1 9 7 7 ) * C l a i m a n t c o n c e d e s 
t h a t she i s n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l o r m e d i c a l 
b a s i s a l o n e * I n s t e a d , c l a i m a n t c o n t e n d s t h a t she f a l l s w i t h i n t h e 
s o - c a l l e d " o d d - l o t " d o c t r i n e * Under t h a t d o c t r i n e , a d i s a b l e d 
p e r s o n w i t h some r e s i d u a l p h y s i c a l c a p a c i t y may s t i l l be 
p e r m a n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f her 
p h y s i c a l c o n d i t i o n and c e r t a i n n o n m e d i c a l f a c t o r s s uch as age, 
e d u c a t i o n , work e x p e r i e n c e , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , 
m e n t a l c a p a c i t y and e m o t i o n a l c o n d i t i o n s * C l a r k v t B o i s e Cascade 
Co*, 72 Or App 397 ( 1 9 8 5 ) * 
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M o r e o v e r , i n o r d e r t o q u a l i f y f o r p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s u n d e r t h e " o d d - l o t " d o c t r i n e , c l a i m a n t must 
d e m o n s t r a t e t h a t she i s w i l l i n g t o r e - e n t e r t h e work f o r c e and 
t h a t she has made r e a s o n a b l e e f f o r t s t o do so* ORS 6 5 6 * 2 0 6 ( 3 ) * 
However, c l a i m a n t ' s o b l i g a t i o n t o seek work may be e x c u s e d when 
such a t t e m p t s w o u l d , i n a l l p r a c t i c a l i t y , be f u t i l e * See B u t c h e r 
v> SAIF, 45 Or App 318 ( 1 9 8 3 ) , 

The f i r s t s t e p i n d e t e r m i n i n g c l a i m a n t ' s " o d d - l o t " 
s t a t u s r e q u i r e s an e v a l u a t i o n o f her p h y s i c a l c o n d i t i o n * I n 
September 1984, Dr* Manley o p i n e d t h a t c l a i m a n t ' s p e r m a n e n t 
i m p a i r m e n t as a r e s u l t o f t h e 1980 i n j u r y was i n t h e m o d e r a t e 
r a n g e . As o f O c t o b e r 1987, Dr* Manley r e p o r t e d t h a t c l a i m a n t was 
t o t a l l y d i s a b l e d * However, a p h y s i c a l c a p a c i t i e s e v a l u a t i o n w h i c h 
he c o m p l e t e d a t t h e same t i m e e s t a b l i s h e s t h a t t h i s l a t t e r o p i n i o n 
i s n o t based upon p h y s i c a l f a c t o r s a l o n e * D r i Manley r e p o r t e d 
t h a t c l a i m a n t c o u l d s i t o r w a l k f o r up t o f o u r h o u r s each d u r i n g 
an e i g h t - h o u r w o r k d a y , and t h a t c l a i m a n t c o u l d s t a n d f o r up t o two 
h o u r s d u r i n g an a v e r a g e w o r k d a y * I n a d d i t i o n , Dr* Manley o p i n e d 
t h a t c l a i m a n t c o u l d f r e q u e n t l y l i f t up t o 10 p ounds, and t h a t she 
c o u l d o c c a s i o n a l l y l i f t up t o 20 pounds* These a r e n o t t h e 
r e s t r i c t i o n s o f a p e r s o n who i s p h y s i c a l l y t o t a l l y d i s a b l e d * 

C l a i m a n t n o t e s t h a t t h e O r t h o p a e d i c C o n s u l t a n t s , who 
examined c l a i m a n t i n F e b r u a r y 1987, a l s o o p i n e d t h a t c l a i m a n t was 
t o t a l l y d i s a b l e d * However, c l a i m a n t f a i l s t o n o t e t h a t t h e 
C o n s u l t a n t s ' p a n e l a t t r i b u t e d o n l y m o d e r a t e i m p a i r m e n t t o t h e 
c o m p e n s a b l e i n j u r y * The r e m a i n d e r o f c l a i m a n t ' s i m p a i r m e n t t h e y 
a t t r i b u t e d t o c l a i m a n t ' s "marked p s y c h o l o g i c a l o v e r l a y * " I n t h i s 
r e g a r d , c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r r e p o r t e d t h a t c l a i m a n t 
o v e r f o c u s e d on her p h y s i c a l p a i n and d i s c o m f o r t as a means t o 
i n d i c a t e t h a t she i s u n a b l e t o p e r f o r m work* The N o r t h w e s t P a i n 
C e n t e r r e p o r t e d t h a t c l a i m a n t "was p r o n e t o m a g n i f y t h e p a i n she 
was e x p e r i e n c i n g * " Dr* K l e i n , p s y c h i a t r i s t , o p i n e d t h a t 
c l a i m a n t ' s " l i t a n y o f symptoms i s i n s e r v i c e o f f i n a l d i s a b i l i t y 
s e t t l e m e n t * " I n a d d i t i o n , c l a i m a n t ' s a c t i v i t i e s o f b a c k - p a c k i n g , 
camping i n a t e n t on her W a s h i n g t o n p r o p e r t y , and c a r t r i p s t o 
C a l i f o r n i a and W a s h i n g t o n exceed her p r o f e s s e d c a p a b i l i t i e s . We 
c o n c l u d e t h a t c l a i m a n t ' s f u n c t i o n a l o v e r l a y i s v o l i t i o n a l a n d , 
t h e r e f o r e , n o t c o m p e n s a b l e . 

C l a i m a n t a r g u e s t h a t her p r e e x i s t i n g p r o b l e m s i n c l u d i n g 
o b e s i t y , c h r o n i c s t a p h i n f e c t i o n s , and f a i l i n g e y e s i g h t r e n d e r h e r 
f u r t h e r i m p a i r e d * I n a d d i t i o n , c l a i m a n t n o t e s t h e d i s a b l i n g 
e f f e c t o f her emphysema* For p u r p o s e s o f d e t e r m i n i n g e l i g i b i l i t y 
f o r p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s , p r e e x i s t i n g 
" d i s a b i l i t i e s " a r e t a k e n i n t o c o n s i d e r a t i o n * ORS 656* 206( 1 ) ( a ) * 
D i s a b i l i t i e s r e s u l t i n g f r o m p r e e x i s t i n g c o n d i t i o n s a r e c o n s i d e r e d 
as t h e y e x i s t e d a t t h e t i m e o f t h e i n d u s t r i a l i n j u r y * W a l t e r R* 
S e a r l e s , 41 Van N a t t a 627, 629 ( 1 9 8 9 ) . H e r e , t h e r e i s no 
p e r s u a s i v e e v i d e n c e t h a t any o f c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n s 
were d i s a b l i n g a t t h e t i m e o f her 1980 i n j u r y * S i m i l a r l y , 
c l a i m a n t ' s emphysema d i d n o t d e v e l o p u n t i l a f t e r h e r 1980 i n j u r y * 
I n a d d i t i o n , t h e r e i s no e v i d e n c e t h a t t h e emphysema i s c a u s a l l y 
r e l a t e d t o t h e i n j u r y * C o n s e q u e n t l y , we do n o t c o n s i d e r t h e s e 
c o n d i t i o n s i n a s s e s s i n g c l a i m a n t ' s e n t i t l e m e n t t o p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s * 

We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t r e s u l t i n g f r o m her c ompensable 1980 i n j u r y i s i n t h e 
m o d e r a t e r a n g e * 

-1438-



We t u r n n e x t t o t h e n o n m e d i c a l f a c t o r s t o be c o n s i d e r e d 
i n an " o d d - l o t " a n a l y s i s * C l a i m a n t was 46 a t t h e t i m e o f 
h e a r i n g . She c o m p l e t e d t h e t e n t h g r a d e i n s c h o o l and has s i n c e 
e a r n e d a GED, At t h e t i m e o f her i n j u r y , c l a i m a n t had few s k i l l s 
t r a n s f e r a b l e t o s e d e n t a r y o r m o d i f i e d l i g h t employment 
a c t i v i t i e s * S i n c e t h a t t i m e , however, she has u n d e r g o n e two ' 
o n - t h e - j o b t r a i n i n g p r o g r a m s and a f i v e - m o n t h e d u c a t i o n a l 
p r o g r a m * These e x p e r i e n c e s have g r e a t l y i n c r e a s e d h e r 
t r a n s f e r a b l e s k i l l s i n t h e a r e a s o f b o o k k e e p i n g , a c c o u n t i n g , and 
o t h e r c l e r i c a l s k i l l s * F u r t h e r , she has c o n s i s t e n t l y d i s p l a y e d 
v e r y good a p t i t u d e f o r t h i s t y p e o f s e d e n t a r y and l i g h t a c t i v i t y * 
I n t h i s r e g a r d , s h o r t l y b e f o r e c l o s u r e o f her v o c a t i o n a l f i l e , h e r 
r e h a b i l i t a t i o n c o u n s e l o r n o t e d t h a t " u n d o u b t e d l y a S t a t e o r 
F e d e r a l agency w o u l d be q u i t e i n t e r e s t e d i n l o o k i n g a t her c l o s e l y 
f o r a p o s s i b l e p e r m a n e n t employment s i t u a t i o n * " 

D e s p i t e c l a i m a n t ' s i n v o l v e m e n t i n v o c a t i o n a l a s s i s t a n c e 
a c t i v i t i e s , such a c t i v i t i e s d i d n o t r e s u l t i n s u c c e s s f u l j o b 
p l a c e m e n t . G e n e r a l l y , t h i s w o u l d be a f a c t o r w e i g h i n g i n f a v o r o f 
a f i n d i n g o f p e r m a n e n t t o t a l d i s a b i l i t y * However, c l a i m a n t 
w i t h d r e w f r o m such a c t i v i t i e s p r i o r t o c o m p l e t i o n i n o r d e r t o 
r e l o c a t e t o n o r t h e a s t W a s h i n g t o n . Under t h e s e f a c t s , we do n o t 
c o n s i d e r t h e l a c k o f a s u c c e s s f u l j o b p l a c e m e n t as p e r s u a s i v e 
e v i d e n c e o f pe r m a n e n t t o t a l d i s a b i l i t y s t a t u s . 

I n sum, c l a i m a n t i s p h y s i c a l l y c a p a b l e o f p e r f o r m i n g 
s e d e n t a r y t o m o d i f i e d l i g h t employment* I n a d d i t i o n , as a r e s u l t , 
o f v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s , she has t r a n s f e r a b l e s k i l l s 
f o r s u ch j o b s * M o r e o v e r , h er o t h e r n o n m e d i c a l f a c t o r s do n o t 
p r e c l u d e such employments* We c o n c l u d e t h a t c l a i m a n t i s n o t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d f r o m r e g u l a r l y p e r f o r m i n g g a i n f u l 
and s u i t a b l e employment* 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

C o n s i d e r i n g o ur f i n d i n g s r e g a r d i n g c l a i m a n t ' s 
i n j u r y - r e l a t e d i m p a i r m e n t and t h e n o n m e d i c a l f a c t o r s p e r t i n e n t t o 
t h e e v a l u a t i o n o f l o s s o f e a r n i n g c a p a c i t y , we c o n c l u d e t h a t t h e 
R e f e r e e ' s award o f 25 p e r c e n t p e r m a n e n t p a r t i a l d i s a b i l i t y , i n 
a d d i t i o n t o t h e p r i o r award o f 40 p e r c e n t p e r m a n e n t d i s a b i l i t y , 
f o r a t o t a l award o f 65 p e r c e n t p e r m a n e n t p a r t i a l d i s a b i l i t y , 
a d e q u a t e l y and a p p r o p r i a t e l y compensates c l a i m a n t f o r her l o s s o f 
e a r n i n g c a p a c i t y * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 18, 1987 i s a f f i r m e d * 

BARBARA GUPTON, Claimant WCB 87-15238 
Welch, Bruun & Green, Claimant's Attorneys August 31, 1989 
Steven D. Hallock, Defense Attorney Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Thye's o r d e r t h a t 
u p h e l d a p a r t i a l d e n i a l o f a c a l c i u m d e p o s i t c o n d i t i o n i n 
c l a i m a n t ' s l e f t s h o u l d e r * On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t began w o r k i n g as an a s s e m b l e r f o r t h e e m p l o y e r 
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on June 23, 1987; Her work i n v o l v e d r e p e t i t i v e heavy l i f t i n g . 
D u r i n g her f i r s t week o f w o r k , she e x p e r i e n c e d t h e o n s e t o f 
g r a d u a l l y w o r s e n i n g p a i n i n her l e f t arm and s h o u l d e r * She had no 
p r i o r h i s t o r y o f l e f t arm or s h o u l d e r p a i n . 

C l a i m a n t r e c e i v e d t r e a t m e n t f r o m a number o f d o c t o r s , 
i n c l u d i n g Dr. T a l l e y , M * D * , and Dr* G u s t a f s o n , M i D , B o t h d o c t o r s 
d i a g n o s e d c l a i m a n t ' s c o n d i t i o n as t e n o s y n o v i t i s , w h i c h i s a 
s w e l l i n g o f t h e t e n d o n s h e a t h caused by c a l c i u m d e p o s i t s , r e p e a t e d 
s t r a i n , o r t r a u m a . X - r a y s r e v e a l e d l a r g e c a l c i u m d e p o s i t s i n 
c l a i m a n t ' s l e f t r o t a t o r c u f f * 

On A u g u s t 25, 1987, t h e i n s u r e r f o r m a l l y a c c e p t e d 
c l a i m a n t ' s " r e c e n t e x a c e r b a t i o n o f [ h e r ] l e f t s h o u l d e r symptoms 
due t o [ h e r ] work a c t i v i t i e s *• " However, i t d e n i e d c l a i m a n t ' s 
" u n d e r l y i n g c o n d i t i o n o f c a l c i u m d e p o s i t s i n [ t h e ] l e f t 
s h o u l d e r . " C l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l * 

T here i s no e v i d e n c e t h a t t h e i n s u r e r has e v e r d e n i e d 
any c l a i m f o r m e d i c a l t r e a t m e n t o r t i m e l o s s r e l a t e d t o c l a i m a n t ' s 
c u r r e n t l e f t s h o u l d e r c o n d i t i o n * 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s u n d e r l y i n g c a l c i u m d e p o s i t c o n d i t i o n 
p r e e x i s t e d h er work w i t h t h e e m p l o y e r * Her work a c t i v i t y d i d n o t 
c o n t r i b u t e t o a w o r s e n i n g o f t h a t c o n d i t i o n * 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t d e m o n s t r a t e d 
t h a t t h e c a l c i u m d e p o s i t c o n d i t i o n i n her l e f t s h o u l d e r was 
com p e n s a b l e . We a d o p t h i s o p i n i o n s u b j e c t , t o t h e f o l l o w i n g 
comment. 

On r e v i e w , c l a i m a n t f i r s t a r g u e s t h a t , t h e R e f e r e e e r r e d 
i n a n a l y z i n g her c a l c i u m d e p o s i t , c o n d i t i o n as an o c c u p a t i o n a l 
d i s e a s e . C l a i m a n t has m i s i n t e r p r e t e d t h e R e f e r e e ' s o r d e r * He d i d 
n o t a n a l y z e her c o n d i t i o n as an o c c u p a t i o n a l d i s e a s e , r a t h e r t h a n 
an i n j u r y , b u t i n s t e a d c o n c l u d e d t h a t t h i s d i s t i n c t i o n i s n o t 
r e l e v a n t i n t h i s c a s e . We a g r e e * 

The d i s t i n c t i o n between an i n j u r y and an o c c u p a t i o n a l 
d i s e a s e i s i m p o r t a n t , p r i m a r i l y , because o f a d i f f e r e n c e i n t h e 
a p p l i c a b l e s t a n d a r d o f p r o o f . I f c l a i m a n t ' s c o n d i t i o n i s a n a l y z e d 
as an i n j u r y , she need o n l y d e m o n s t r a t e t h a t her work a c t i v i t y 
m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t symptoms. See Jameson 
v.SAIF, 63 Or App 553 ( 1 9 8 3 ) * I f her c o n d i t i o n i s a n a l y z e d as an 
o c c u p a t i o n a l d i s e a s e , she must d e m o n s t r a t e t h a t work a c t i v i t y i s 
t h e m a j o r c o n t r i b u t i n g cause o f t h e o n s e t or w o r s e n i n g o f t h e 
c o n d i t i o n . See Wheeler v> B o i s e Cascade C o r p * , 298 Or 452 
( 1 9 8 5 ) * 

For t h e r e a s o n s d i s c u s s e d b e l o w , we a g r e e w i t h t h e 
R e f e r e e ' s u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t has n o t d e m o n s t r a t e d 
any r e l a t i o n s h i p between her c a l c i u m d e p o s i t c o n d i t i o n and her 
work a c t i v i t y . A c c o r d i n g l y , her c o n d i t i o n i s n o t co m p e n s a b l e 
under e i t h e r an i n j u r y o r o c c u p a t i o n a l d i s e a s e t h e o r y * ' T h e r e i s , 
t h e r e f o r e , no need t o a d d r e s s c l a i m a n t ' s c o n t e n t i o n t h a t h er 
c o n d i t i o n i s p r o p e r l y c h a r a c t e r i z e d as an i n j u r y * 

We t u r n t o t h e m e r i t s o f t h e c a u s a t i o n i s s u e * T h i s i s a 
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c o m p l e x m e d i c a l q u e s t i o n r e q u i r i n g e x p e r t m e d i c a l o p i n i o n s 
T r e a t i n g p h y s i c i a n s T a l l e y and G u s t a f s o n d i a g n o s e d c l a i m a n t ' s 
symptoms as t e n o s y n o v i t i s , d e f i n e d as a s w e l l i n g o f t h e t e n d o n 
s h e a t h caused by c a l c i u m d e p o s i t s , r e p e a t e d s t r a i n , o r t r a u m a * 
Dr* T a l l e y a t t r i b u t e d c l a i m a n t ' s t e n o s y n o v i t i s t o t h e c o m b i n e d 
e f f e c t o f her work a c t i v i t y and c a l c i u m d e p o s i t c o n d i t i o n * He 
i n d i c a t e d t h a t t h e l a t t e r c o n d i t i o n p r e e x i s t e d h e r work w i t h t h e 
e m p l o y e r , and he s t a t e d t h a t c l a i m a n t w o u l d c o n t i n u e t o e x p e r i e n c e 
i n f l a m m a t o r y f l a r e - u p s i f she c o n t i n u e d t h e same t y p e o f work* 
Dr* G u s t a f s o n c o n c u r r e d i n Dr* T a l l e y ' s o p i n i o n * N e i t h e r d o c t o r 
d i s c u s s e d w h e t h e r c l a i m a n t ' s work a c t i v i t y had w o r s e n e d h e r 
u n d e r l y i n g c a l c i u m d e p o s i t c o n d i t i o n * The r e c o r d c o n t a i n s no 
o t h e r m e d i c a l o p i n i o n s a d d r e s s i n g t h e c a u s a t i o n i s s u e * 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e m e d i c a l r e c o r d does 
n o t s u p p o r t a c a u s a l r e l a t i o n s h i p b etween c l a i m a n t ' s work a c t i v i t y 
and t h e o n s e t o f her c a l c i u m d e p o s i t c o n d i t i o n * Nor does t h e 
m e d i c a l r e c o r d s u p p o r t a w o r k - r e l a t e d w o r s e n i n g o f t h a t 
c o n d i t i o n * C l a i m a n t ' s work a c t i v i t y , i n s t e a d , p r o d u c e d a s e p a r a t e 
t e n d i n i t i s c o n d i t i o n w h i c h has been a c c e p t e d w i t h o u t r e s e r v a t i o n 
by t h e i n s u r e r * The i n s u r e r a c t e d p r o p e r l y i n i s s u i n g a p a r t i a l 
d e n i a l o f t h e c a l c i u m d e p o s i t c o n d i t i o n * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1 1 , 1988 i s 
a f f i r m e d * 

CHESTER JOHNSON, Claimant WCB 87-02828 
David S t a u f f e r , Claimant's Attorney August 31, 1989 
Roberts, e t al.,-Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r * 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e G a l t o n ' s o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t d i d n o t award p e r m a n e n t 
d i s a b i l i t y f o r a neck and r i g h t s h o u l d e r i n j u r y * The i s s u e on 
r e v i e w i s t h e e x t e n t o f u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y * We 
a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , s i x t y y e a r s o f age a t h e a r i n g w i t h a 7 t h g r a d e 
e d u c a t i o n , c o m p e n s a b l y i n j u r e d h i s neck and r i g h t s h o u l d e r i n 1985 
a f t e r b e i n g s t r u c k by a f a l l i n g p i p e * He.was o f f work as a l i n e r 
o p e r a t o r / l a b o r e r f o r two days* Dr* R e y n o l d s , f a m i l y p h y s i c i a n , 
r e p o r t e d t e n d e r n e s s i n t h e s h o u l d e r g i r d l e * C l a i m a n t c o n t i n u e d t o 
work* I n November, 1986 a s m a l l f a t t y mass was removed f r o m 
c l a i m a n t ' s s h o u l d e r . He t h e r e a f t e r r e t u r n e d t o work where he has 
worked f o r t h e p a s t 20 y e a r s * C l a i m a n t ' s s h o u l d e r becomes 
s y m p t o m a t i c when he w o r k s o v e r t i m e o r must do v e r y s t r e n u o u s 
work* The March 30, 1987 D e t e r m i n a t i o n O r d e r awarded t e m p o r a r y 
t o t a l d i s a b i l i t y o n l y * 

ULTIMATE FINDING OF FACT 

The m e d i c a l and l a y e v i d e n c e does n o t e s t a b l i s h t h a t , as 
a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has e i t h e r s u f f e r e d 
any p e r m a n e n t i m p a i r m e n t o r t h a t he has p e r m a n e n t l y l o s t e a r n i n g 
c a p a c i t y * 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t , w h i l e c l a i m a n t becomes 
s y m p t o m a t i c a f t e r s t r e n u o u s w o r k , he i s n o t p e r m a n e n t l y i m p a i r e d 
as a r e s u l t o f h i s c ompensable i n j u r y * C l a i m a n t a r g u e s on r e v i e w 
t h a t he p r o v e d a p e r m a n e n t l o s s o f e a r n i n g c a p a c i t y * We d i s a g r e e * 

Dr* R e y n o l d s , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d 
s h o r t l y a f t e r c l a i m a n t ' s i n j u r y t h a t c l a i m a n t w o u l d s u f f e r 
p e r m a n e n t i m p a i r m e n t o f "5-8 p e r c e n t * " He r e p e a t e d t h i s o p i n i o n 
i n l a t e r r e p o r t s * However, a f t e r c l a i m a n t ' s s u r g e r y i n 1986, 
p e r f o r m e d by Drs* Cohen and R e y n o l d s , Dr* R e y n o l d s d e c l a r e d 
c l a i m a n t m e d i c a l l y s t a t i o n a r y on Feb 2, 1987, and r e p o r t e d no 
pe r m a n e n t i m p a i r m e n t * Dr* Cohen o p i n e d t h a t t h e f a t t y mass 
removed d u r i n g t h e s u r g e r y was r e l a t e d t o c l a i m a n t ' s c o m p e n s a b l e 
c o n d i t i o n , y e t , Cohen d i d n o t r e p o r t p e r m a n e n t i m p a i r m e n t * 

C l a i m a n t t e s t i f i e d t h a t he becomes s y m p t o m a t i c on days 
t h a t a r e p a r t i c u l a r l y s t r e n u o u s , and he t a k e s a n a l g e s i c s and uses 
a h e a t pack* He i s a b l e t o c o n t i n u e w o r k i n g h i s r e g u l a r j o b * 

I t i s n o t n e c e s s a r y t h a t t h e m e d i c a l e v i d e n c e by i t s e l f 
e s t a b l i s h e s a p e r m a n e n t l o s s o f wage e a r n i n g c a p a c i t y f o r c l a i m a n t 
t o p r o v e e n t i t l e m e n t t o an award o f per m a n e n t d i s a b i l i t y * G a r b u t t 
v* SAIF, 297 Or 148 ( 1 9 8 4 ) . C l a i m a n t ' s t e s t i m o n y a l o n e may o r may 
n o t e s t a b l i s h t h e e x i s t e n c e o f a p e r m a n e n t l o s s o f e a r n i n g 
c a p a c i t y * H e r e , c l a i m a n t ' s t e s t i m o n y s u p p o r t s t h e p r o p o s i t i o n 
t h a t he e x p e r i e n c e s p a i n , b u t t h e p a i n i s n o t d i s a b l i n g * See 
H a r w e l l v. A r g o n a u t I n s u r a n c e Co., 296 Or 505 ( 1 9 8 3 ) * 

F u r t h e r m o r e , c l a i m a n t r e l i e s on t h e e a r l i e r o p i n i o n s o f 
h i s t r e a t i n g p h y s i c i a n t h a t he has s u f f e r e d p e r m a n e n t i m p a i r m e n t . 
i n t h e m i n i m a l r a n g e . However, a f t e r t r e a t i n g c l a i m a n t f o r o v e r 
one y e a r and a f t e r p e r f o r m i n g s u r g e r y on h i s s h o u l d e r , 
Dr. R e y n o l d s r e p o r t e d no p e r m a n e n t i m p a i r m e n t * We f i n d h i s l a t e r 
o p i n i o n , a f t e r t h e o p p o r t u n i t y o f t r e a t i n g c l a i m a n t f o r an 
e x t e n d e d p e r i o d and a f t e r o p e r a t i n g on h i s s h o u l d e r , t o be more 
i n f o r m e d and t h e r e f o r e more p e r s u a s i v e . C o n s e q u e n t l y , we a g r e e 
w i t h t h e R e f e r e e t h a t c l a i m a n t has n o t e s t a b l i s h e d e n t i t l e m e n t t o 
perm a n e n t d i s a b i l i t y as a r e s u l t o f h i s c ompensable c o n d i t i o n * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 12, 1987, i s 
a f f i r m e d . A c l i e n t - p a i d f e e , p a y a b l e by t h e s e l f - i n s u r e d e m p l o y e r 
t o i t s c o u n s e l , n o t t o exceed $1,024, i s a p p r o v e d * 

KENNETH C. LEAHY, Claimant WCB 87-06338 
Acker, Underwood, et a l . , Defense Attorneys August 31, 1989 

Order on Review 
Reviewed by Board Members C r i d e r and F e r r i s * 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s 
o r d e r t h a t d i s m i s s e d h i s r e q u e s t f o r h e a r i n g f o r f a i l i n g t o a p p e a r 
a t t h e s c h e d u l e d h e a r i n g * The i s s u e on r e v i e w i s d i s m i s s a l * We 
a f f i r m * 

C l a i m a n t has n o t e s t a b l i s h e d good cause f o r h i s f a i l u r e 
t o appear a t t h e t i m e and p l a c e s e t f o r h e a r i n g . 
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C l a i m a n t was n o t i f i e d t h a t a h e a r i n g was s c h e d u l e d f o r 
November 7, 1987* He d i d n o t appear f o r h e a r i n g ; C l a i m a n t a r g u e s 
t h a t because an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n ( I M E ) , p r e v i o u s l y 
s c h e d u l e d f o r O c t o b e r 7, 1987, was c a n c e l l e d i n September, 1987, 
and n o t t h e r e a f t e r r e s c h e d u l e d , t h a t he has e s t a b l i s h e d good cause 
f o r f a i l i n g t o appear f o r h e a r i n g s We d i s a g r e e * 

The c a n c e l l a t i o n o f an IME had no i m p a c t on t h e h e a r i n g 
i t s e l f * The n o t i c e t o c l a i m a n t i n f o r m i n g him t h a t t h e IME was 
c a n c e l l e d d i d n o t r e f e r t o t h e h e a r i n g * He makes no c o n t e n t i o n 
t h a t he c o n t a c t e d t h e i n s u r e r a n d / o r t h e Board a b o u t t h e h e a r i n g * 
Under t h e s e c i r c u m s t a n c e s , we do n o t f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d "good c a u s e " f o r f a i l u r e t o appear u n d e r f o r m e r OAR 
438-06-070* A c c o r d i n g l y , we c o n c l u d e t h a t t h e R e f e r e e p r o p e r l y 
d i s m i s s e d t h e h e a r i n g r e q u e s t * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 20, 1987 i s a f f i r m e d . 

PAMELA R. STOVALL, Claimant 
Mai agon, et a l . , Claimant's Attorneys 
Roberts, e t a l . , Defense Attorneys 
Foss, Whitty & Roess, Defense Attorneys 

T h i s m a t t e r i s b e f o r e t h e B o a r d on remands S t o v a l l v* 
S a l l y Salmon S e a f o o d , 306 Or 25 ( 1 9 8 8 ) * The Supreme C o u r t has 
a f f i r m e d t h e C o u r t o f A p p e a l s d e c i s i o n , 84 Or App 612 ( 1 9 8 7 ) , 
w h i c h c o n c l u d e d t h a t " [ c l a i m a n t ] p r e v a i l e d f i n a l l y b e f o r e t h e 
Boa r d on h e r c l a i m a g a i n s t H a l l m a r k and, f o r t h a t r e a s o n , i s 
e n t i t l e d t o a t t o r n e y f e e s under ORS 6 5 6 * 3 8 6 ( 1 ) , p a y a b l e by 
H a l l m a r k * " 84 Or App a t page 615* On remand, we have been 
d i r e c t e d t o award a t t o r n e y f e e s . 

The a t t o r n e y f e e t o w h i c h c l a i m a n t i s e n t i t l e d i s 
d e f i n e d as an "a s s e s s e d f e e * " OAR 4 3 8 - 1 5 - 0 0 5 ( 2 ) * Our r u l e s 
p r o v i d e t h a t an a s s e s s e d f e e c a n n o t be awarded w i t h o u t a s t a t e m e n t 
o f s e r v i c e s * See OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) * Inasmuch as c l a i m a n t ' s 
c o u n s e l has n o t s u b m i t t e d a s t a t e m e n t o f s e r v i c e s , an a s s e s s e d f e e 
c a n n o t c u r r e n t l y be awarded* C o n s e q u e n t l y , once a s t a t e m e n t - o f 
s e r v i c e s i s r e c e i v e d and, a s s u m i n g t h a t we s t i l l r e t a i n 
j u r i s d i c t i o n o v e r t h i s c a s e , we s h a l l p r o c e e d w i t h o u r 
c o n s i d e r a t i o n o f t h i s m a t t e r . 

I T IS SO ORDERED* 

WCB 85-01254 & 84-13447 
August 31, 1989 
Order on Remand 

DICK L. BARNETT, Claimant WCB 85-16010 
Qu i n t i n E s t e l l , Claimant's Attorney September 6, 1989 
Schwabe, e t a l . , Defense Attorneys Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r A u g u s t 24, 
1989 O r d e r on Review w h i c h r e v e r s e d t h a t p o r t i o n o f a R e f e r e e ' s 
o r d e r w h i c h had s e t a s i d e t h e i n s u r e r ' s "de f a c t o " d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t e l b o w c o n d i t i o n and 
a f f i r m e d t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h a s s e s s e d an 
a t t o r n e y f e e f o r f a i l i n g t o t i m e l y a c c e p t o r deny t h e c l a i m * 
C l a i m a n t c o n t e n d s t h a t h i s a g g r a v a t i o n c l a i m i s co m p e n s a b l e and 
t h a t , i n any e v e n t , he i s e n t i t l e d t o an a t t o r n e y f e e f o r h i s 
c o u n s e l ' s e f f o r t s on r e v i e w f o r p r e v a i l i n g on t h e a t t o r n e y f e e 
i s s u e . -1443-



On a " t e c h n i c a l " m a t t e r , c l a i m a n t a s s e r t s t h a t , due t o 
r e c e n t r e s i g n a t i o n s o f members o f t h e B o a r d , he has been " d e p r i v e d 
o f t h e p o s s i b i l i t y o f a l l t h r e e members o f t h e B o a r d c o n s i d e r i n g 
t h i s c a s e* " Y e t , t h e p a r t i c i p a t i o n o f a l l t h r e e members i s n o t 
r e q u i r e d . R a t h e r , t h e a c t o r d e c i s i o n o f any two o f t h e B o a r d 
members s h a l l be deemed t h e a c t o r d e c i s i o n o f t h e Boards ORS 
6 5 6 * 7 1 8 ( 2 ) * M o r e o v e r , each member s h a l l h o l d o f f i c e u n t i l a 
s u c c e s s o r i s a p p o i n t e d and q u a l i f i e d * ORS 656,712* Such 
q u a l i f i c a t i o n i n c l u d e s t a k i n g and a s c r i b i n g t o t h e o a t h o r 
a f f i r m a t i o n p r o v i d e d i n ORS 656-. 7 l 6 ( 2 ) , w h i c h must a l s o be f i l e d 
i n t h e o f f i c e o f t h e S e c r e t a r y o f S t a t e * See ORS 6 5 6 * 7 1 6 ( 3 ) , I n 
a d d i t i o n , a l l a p p o i n t m e n t s a r e s u b j e c t t o Senate c o n f i r m a t i o n * 
ORS 6 5 6 * 7 1 2 ( 4 ) * 

H e r e , Member F e r r i s had s u b m i t t e d h e r r e s i g n a t i o n when 
o u r A u g u s t 24, 1989 o r d e r i s s u e d * However, a t t h a t t i m e , t h e 
a p p o i n t m e n t o f h e r s u c c e s s o r had n o t r e c e i v e d S e n a t e c o n f i r m a t i o n 
n o r had h e r s u c c e s s o r been " q u a l i f i e d * " C o n s e q u e n t l y , Member 
F e r r i s was a u t h o r i z e d t o p a r t i c i p a t e i n t h e r e v i e w o f t h i s c a s e * 
See ORS 6 5 6 , 7 1 6 ( 2 ) , ( 3 ) * F u r t h e r m o r e , s i n c e two a u t h o r i z e d 
members p a r t i c i p a t e d i n t h e r e s o l u t i o n o f t h i s c a s e , t h e i r 
d e c i s i o n c o n s t i t u t e s t h e d e c i s i o n o f t h e B o a r d * See ORS 
6 5 6 * 7 1 8 ( 2 ) * Because t h e s u c c e s s o r t o Member F e r r i s s t i l l has n o t 
been " q u a l i f i e d " , t h i s o r d e r a l s o c o n s t i t u t e s t h e d e c i s i o n o f t h e 
Bo a r d * 

T u r n i n g t o t h e " m e r i t s " o f c l a i m a n t ' s r e q u e s t , we 
c o n t i n u e t o a d h e r e t o t h e r e a s o n i n g and c o n c l u s i o n s e x p r e s s e d i n 
our p r i o r o r d e r c o n c e r n i n g t h e a g g r a v a t i o n i s s u e * We p r o v i d e t h e 
f o l l o w i n g s u p p l e m e n t a t i o n c o n c e r n i n g c l a i m a n t ' s c o n t e n t i o n t h a t he 
i s e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d i n g t h e 
R e f e r e e ' s award o f an a s s e s s e d f e e on a p e n a l t y i s s u e , 

P e n a l t i e s and a t t o r n e y f e e s a r e n o t " c o m p e n s a t i o n " 
w i t h i n t h e meaning of'ORS 6 5 6 * 3 8 2 ( 2 ) * T h e r e f o r e , c l a i m a n t i s n o t 
e n t i t l e d t o a t t o r n e y f e e s f o r s u c c e s s f u l l y d e f e n d i n g t h o s e a w a r d s 
on B o a r d r e v i e w . S a x t o n v* SAIF, 80 Or App 631 ( 1 9 8 6 ) ; D o t s o n v* 
Bohemia, I n c * , 80 Or App 233 ( 1 9 8 6 ) * 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d 
and our A u g u s t 24, 1989 o r d e r i s w i t h d r a w n * On r e c o n s i d e r a t i o n , 
as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r A u g u s t 24, 
1989 o r d e r , e f f e c t i v e t h i s d a t e * The p a r t i e s ' r i g h t s o f a p p e a l 
s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r * 

I T IS SO ORDERED* 

VICTOR S. LLOYD, Claimant WCB TP-89022 
Hampson, Bayless, et a l . , Claimant's Attorneys September 6, 1989 
Schwabe, et a l . , Defense Attorneys T h i r d Party D i s t r i b u t i o n Order 
James R. Jennings, Attorney 
Cooney, et a l . , Attorneys 

Reviewed by Boar d Members F e r r i s and C r i d e r * 

The p a y i n g agency has p e t i t i o n e d t h e Board t o r e s o l v e a 
d i s p u t e c o n c e r n i n g a p u r p o r t e d t h i r d p a r t y s e t t l e m e n t * See ORS 
656*587; 656*593* The p a y i n g agency c o n t e n d s t h a t t h e s e t t l e m e n t 
b e t w e e n c l a i m a n t and t h e P r o f e s s i o n a l L i a b i l i t y Fund ( t h e 
m a l p r a c t i c e i n s u r e r f o r c l a i m a n t ' s a t t o r n e y i n t h e t h i r d p a r t y 
l a w s u i t ) i s v o i d f o r want o f p r i o r a p p r o v a l by t h e p a y i n g agency* 
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The P r o f e s s i o n a l L i a b i l i t y Fund ( " t h e Fund")', on b e h a l f o f 
c l a i m a n t , a r g u e s t h a t t h e Boa r d l a c k s j u r i s d i c t i o n t o a d d r e s s t h e 
i s s u e . A l t e r n a t i v e l y , t h e Fund a s s e r t s t h a t t h e p a y i n g a g e n c y ' s 
l i e n does n o t e x t e n d t o t h e s e t t l e m e n t p r o c e e d s ; 

We c o n c l u d e t h a t we may p r o p e r l y e x e r c i s e j u r i s d i c t i o n 
o v e r t h i s m a t t e r and t h a t t h e p a y i n g a g e n c y ' s l i e n a t t a c h e s t o t h e 
p r o c e e d s o f t h e s e t t l e m e n t i n q u e s t i o n * M o r e o v e r , t h e s e t t l e m e n t 
a g r e e m e n t i s v o i d because i t was n o t made w i t h t h e a p p r o v a l o f t h e 
p a y i n g agency* 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s r i g h t hand and w r i s t on A u g u s t 8, 
1983, w h i l e l o w e r i n g a warehouse door a t work* He f i l e d a 
w o r k e r s ' c o m p e n s a t i o n c l a i m w h i c h was a c c e p t e d by t h e s e l f - i n s u r e d 
e m p l o y e r * C o m p e n s a t i o n b e n e f i t s were p r o v i d e d * 

On November 29, 1983, c l a i m a n t ' s t h e n - a t t o r n e y n o t i f i e d 
t h e e m p l o y e r t h a t c l a i m a n t e l e c t e d t o p u r s u e a t h i r d p a r t y c l a i m 
a g a i n s t t h e p a r t y o r p a r t i e s r e s p o n s i b l e f o r t h e a c c i d e n t * 
S u b s e q u e n t l y , on A u g u s t 7, 1985, c l a i m a n t ' s a t t o r n e y commenced a 
t h i r d p a r t y a c t i o n a g a i n s t s e v e r a l t h i r d p a r t i e s by t h e f i l i n g o f 
a c o m p l a i n t i n c i r c u i t c o u r t * 

On September 20, 1985, c l a i m a n t ' s a t t o r n e y f i l e d an 
amended c o m p l a i n t w h i c h s u b s t i t u t e d a new d e f e n d a n t i n t h e p l a c e 
o f one o f t h e p r i o r d e f e n d a n t s * 

On O c t o b e r 16, 1985, c l a i m a n t ' s a t t o r n e y f i l e d a s e c o n d 
amended c o m p l a i n t w h i c h s u b s t i t u t e d an a d d i t i o n a l d e f e n d a n t i n t h e 
p l a c e o f a p r i o r d e f e n d a n t * 

On December 9, 1985, j u d g m e n t was e n t e r e d i n f a v o r o f 
one o f t h e t h i r d p a r t y d e f e n d a n t s * On March 3 1 , 1986, c l a i m a n t ' s 
c o m p l a i n t a g a i n s t t h e r e m a i n i n g d e f e n d a n t s was d i s m i s s e d by t h e 
c o u r t > 

T h e r e a f t e r , c l a i m a n t a s s e r t e d a l e g a l m a l p r a c t i c e c l a i m 
a g a i n s t t h e a t t o r n e y who had r e p r e s e n t e d him i n t h e t h i r d p a r t y 
m a t t e r * C l a i m a n t ' s f o r m e r a t t o r n e y was i n s u r e d f o r m a l p r a c t i c e 
t h r o u g h t h e Fund* 

On O c t o b e r 15, 1986, a D e t e r m i n a t i o n O r d e r i s s u e d i n 
c l a i m a n t ' s w o r k e r s ' c o m p e n s a t i o n m a t t e r w h i c h t e r m i n a t e d 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s - . 
C l a i m a n t r e q u e s t e d a h e a r i n g t o c h a l l e n g e t h i s D e t e r m i n a t i o n 
O r d e r . An a t t o r n e y w i t h t h e same l a w f i r m r e p r e s e n t i n g c l a i m a n t 
i n h i s l e g a l m a l p r a c t i c e c l a i m r e p r e s e n t e d c l a i m a n t on t h e 
c o n t i n u i n g w o r k e r s ' c o m p e n s a t i o n m a t t e r * 

On O c t o b e r 30, 1986, t h e e m p l o y e r , as p a y i n g agency on 
t h e w o r k e r s ' c o m p e n s a t i o n m a t t e r , n o t i f i e d c l a i m a n t ' s c o u n s e l t h a t 
i t was a s s e r t i n g a t h i r d p a r t y l i e n a g a i n s t any r e c o v e r y i n t h e 
l e g a l m a l p r a c t i c e c l a i m * 

C l a i m a n t and t h e e m p l o y e r s u b s e q u e n t l y e n t e r e d i n t o a 
s e t t l e m e n t a g r eement i n t h e w o r k e r s ' c o m p e n s a t i o n m a t t e r whereby 
c l a i m a n t d i s m i s s e d h i s h e a r i n g r e q u e s t * I n r e t u r n , t h e e m p l o y e r 
a g r e e d t o r e d u c e i t s t h i r d p a r t y l i e n f r o m $11,608*82 t o $4,000, 
p l u s f u t u r e e x p e n s e s . 
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On J a n u a r y 3 1 , 1989, c l a i m a n t ' s c o u n s e l i n f o r m e d c o u n s e l 
f o r t h e e m p l o y e r / p a y i n g agency t h a t t h e m a l p r a c t i c e a c t i o n had 
been s e t t l e d w i t h t h e Fund* The s e t t l e m e n t a g r e e m e n t p r o v i d e d f o r 
c l a i m a n t t o r e c e i v e $10,000 and c l a i m a n t ' s c o u n s e l t o r e c e i v e 
a t t o r n e y f e e s i n t h e amount o f $5,000. No p r o v i s i o n was made f o r 
any sum t o be p a i d t o t h e e m p l o y e r / p a y i n g agency* 

The e m p l o y e r / p a y i n g agency s u b s e q u e n t l y p e t i t i o n e d t h e 
Board f o r r e l i e f p u r s u a n t t o ORS 656*576 t o 656*595* 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s m a l p r a c t i c e c l a i m a g a i n s t h i s f o r m e r a t t o r n e y 
was a n c i l l a r y t o h i s t h i r d p a r t y a c t i o n * 

CONCLUSIONS OF LAW AND OPINION 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e 
n e g l i g e n c e o r wrong o f a t h i r d p e r s o n n o t i n t h e same e m p l o y , t h e 
w o r k e r s h a l l e l e c t w h e t h e r t o r e c o v e r damages f r o m s u c h t h i r d 
p e r s o n * ORS 656*578* I f t h e w o r k e r e l e c t s t o p u r s u e a t h i r d 
p a r t y a c t i o n , and i f t h e w o r k e r s e t t l e s t h e t h i r d p a r t y c l a i m , t h e 
agency i s a u t h o r i z e d t o a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an 
amount w h i c h i s j u s t and p r o p e r , " p r o v i d e d t h e w o r k e r r e c e i v e s a t 
l e a s t t h e amount t o w h i c h he i s e n t i t l e d under ORS 6 5 6 * 5 9 3 ( 1 ) and 
( 2 ) * ORS 6 5 6 . 5 9 3 ( 1 ) ; E s t a t e o f T r o y Vance v* W i l l i a m s , 84 Or App 
616, 619-20 ( 1 9 8 7 ) * Any s e t t l e m e n t by t h e w o r k e r i s v o i d u n l e s s 
made w i t h t h e w r i t t e n a p p r o v a l o f t h e p a y i n g agency o r , i n t h e 
e v e n t o f a d i s p u t e b e t w e e n t h e p a r t i e s , by o r d e r o f t h e B o a r d . 
ORS 656*587* 

The p a y i n g agency a r g u e s t h a t c l a i m a n t ' s s e t t l e m e n t w i t h 
t h e Fund i s v o i d because i t was n o t made p u r s u a n t t o e i t h e r 
w r i t t e n a p p r o v a l f r o m t h e agency o r Board o r d e r * I n r e s p o n s e , t h e 
Fund c o n t e n d s t h a t t h e p a y i n g agency's s t a t u t o r y l i e n does n o t 
e x t e n d t o a r e c o v e r y a g a i n s t an a t t o r n e y , o r t h e a t t o r n e y ' s 
i n s u r e r , f o r damages r e s u l t i n g f r o m a l l e g e d m a l p r a c t i c e a r i s i n g 
o u t o f t h e t h i r d p a r t y a c t i o n - . 

A s i m i l a r f a c t u a l s i t u a t i o n i n v o l v i n g s e t t l e m e n t o f a 
l e g a l m a l p r a c t i c e c l a i m was p r e s e n t e d t o us r e c e n t l y i n C h a r l e n e 
T o o l e , 41 Van N a t t a 1392 ( A u g u s t 17, 1 9 8 9 ) * I n T o o l e , we 
d i s c u s s e d t h e C o u r t o f A p p e a l s ' d e c i s i o n i n S h i p l e y v* SAIF, 79 Or 
App 149, r e v den 301 Or 338 ( 1 9 8 6 ) * C l a i m a n t i n S h i p l e y r e c o v e r e d 
a j u d g m e n t f o r t h e n e g l i g e n c e o f a t h i r d p a r t y d e f e n d a n t * 
However, t h e i n s u r e r f o r t h e t h i r d p a r t y d e f e n d a n t r e f u s e d t o pay 
t h e j u d g m e n t * C l a i m a n t t h e n f i l e d an a c t i o n a g a i n s t t h e i n s u r e r 
on t h e p o l i c y . A j u r y f o u n d i n f a v o r o f c l a i m a n t and awarded him 
t h e amount o f t h e o r i g i n a l j u d g m e n t p l u s i n t e r e s t * 

S AIF, t h e . p a y i n g agency on t h e u n d e r l y i n g c l a i m , 
a s s e r t e d i t s s t a t u t o r y l i e n on t h e r e c o v e r y * C l a i m a n t o b j e c t e d t o 
SAIF's l i e n * C l a i m a n t a r g u e d t h a t t h e l i e n can o n l y a r i s e o u t o f 
an a c t i o n f o r t h e " n e g l i g e n c e o r wrong o f a t h i r d p e r s o n " and n o t 
o u t o f an a c t i o n by t h e b e n e f i c i a r y o f an i n s u r a n c e c o n t r a c t * We 
r e j e c t e d c l a i m a n t ' s a r g u m e n t and h e l d t h a t SAIF had a v a l i d l i e n * 
C l a i m a n t s o u g h t j u d i c i a l r e v i e w * 

On r e v i e w , t h e c o u r t a f f i r m e d * The c o u r t r e a s o n e d as 
f o l l o w s (79 Or App a t 1 5 2 ) : 
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" P l a i n t i f f e l e c t e d t o seek r e c o v e r y a g a i n s t 
t h e t h i r d p a r t y , and he s u c c e s s f u l l y o b t a i n e d 
an award o f damages f o r t h e n e g l i g e n t l y 
i n f l i c t e d i n j u r y . O n l y because t h e t h i r d 
p a r t y ' s i n s u r e r d e n i e d c o v e r a g e d i d p l a i n t i f f 
have t o i n i t i a t e an a c t i o n t o r e c o v e r t h e 
amount o f t h e j u d g m e n t * T h a t a c t i o n was 
a n c i l l a r y t o t h e a c t i o n a g a i n s t t h e i n s u r e d , 
b e c a u s e , w i t h o u t t h e j u d g m e n t a g a i n s t t h e 
i n s u r e d , no c a use o f a c t i o n a g a i n s t t h e 
i n s u r e r c o u l d have e x i s t e d . P l a i n t i f f ' s 
u l t i m a t e r e c o v e r y o f damages a r o s e o u t o f t h e 
n e g l i g e n t c o n d u c t o f t h e t h i r d p a r t y , and t h e 
p r o c e e d s a r e p r o p e r l y s u b j e c t t o a l i e n by 
SAIF." 

Based upon o u r i n t e r p r e t a t i o n o f S h i p l e y , we c o n c l u d e d 
i n T o o l e t h a t a p a y i n g a gency's l i e n e x t e n d s t o a m a l p r a c t i c e 
s e t t l e m e n t e n t e r e d i n t o b etween a c l a i m a n t and t h e Fund, 

Her e , t h e Fund p r e s e n t s t h e same a r g u m e n t s as were 
p r e s e n t e d i n T o o l e . We a r e n o t p e r s u a d e d by t h o s e a r g u m e n t s . We 
c o n t i n u e t o h o l d t h a t a p a y i n g a g e n c y ' s l i e n e x t e n d s t o a 
m a l p r a c t i c e s e t t l e m e n t e n t e r e d i n t o b e t w e e n a c l a i m a n t and t h e 
Fund, We a d o p t o u r d i s c u s s i o n i n T o o l e i n t h i s r e g a r d . Because 
t h e e m p l o y e r / p a y i n g agency was n o t a l l o w e d an o p p o r t u n i t y t o 
a p p r o v e o r d i s a p p r o v e t h e s e t t l e m e n t a g r e e m e n t , t h e a g r e e m e n t i s 
v o i d , 

The Fund f u r t h e r c o n t e n d s t h a t , i f t h e p a y i n g agency 
r e t a i n s a v a l i d l i e n on t h e s e t t l e m e n t p r o c e e d s , t h e l i e n s h o u l d 
be l i m i t e d t o t h e $4,000 f i g u r e a g r e e d t o i n s e t t l e m e n t o f t h e 
w o r k e r s ' c o m p e n s a t i o n c l a i m , The e m p l o y e r / p a y i n g agency a r g u e s 
t h a t t h e w o r k e r s ' c o m p e n s a t i o n s e t t l e m e n t a g r e e m e n t was b r e a c h e d 
by c l a i m a n t ' s a t t o r n e y ' s f a i l u r e t o d i s t r i b u t e t h e a g r e e d - u p o n 
$4,000 t o t h e e m p l o y e r / p a y i n g agency o u t o f t h e l e g a l m a l p r a c t i c e 
s e t t l e m e n t p r o c e e d s . C o n s e q u e n t l y , t h e p a y i n g agency a s s e r t s 
e n t i t l e m e n t t o t h e f u l l amount o f i t s l i e n , $11,608,82, 

We a g r e e w i t h t h e Fund t h a t t h e p a y i n g a g e n c y ' s l i e n i s 
l i m i t e d t o t h e $4,000 f i g u r e , p l u s f u t u r e e x p e n s e s , as a g r e e d upon 
i n t h e w o r k e r s ' c o m p e n s a t i o n s e t t l e m e n t . The t r u e c o n s i d e r a t i o n 
f o r t h e p a y i n g a g e n c y ' s a g r e e m e n t t o r e d u c e i t s l i e n was t h e 
d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t c h a l l e n g i n g t h e 
O c t o b e r 15, 1986 D e t e r m i n a t i o n O r d e r . C l a i m a n t p e r f o r m e d h i s p a r t 
o f t h e a g r e e m e n t by d i s m i s s i n g h i s h e a r i n g r e q u e s t . A l t h o u g h i t 
was a n t i c i p a t e d t h a t t h e p a y i n g agency w o u l d r e c o v e r i t s l i e n f r o m 
s e t t l e m e n t o f t h e l e g a l m a l p r a c t i c e c l a i m , t h i s was n o t t h e 
c o n s i d e r a t i o n f o r t h e w o r k e r s ' c o m p e n s a t i o n s e t t l e m e n t a g r e e m e n t , 
Under t h e s e c i r c u m s t a n c e s , we c o n c l u d e t h a t i t w o u l d n o t be " j u s t 
and p r o p e r " t o a l l o w t h e p a y i n g agency t o a s s e r t e n t i t l e m e n t t o 
i t s f u l l l i e n as a g a i n s t any f u t u r e s e t t l e m e n t o f t h e l e g a l 
m a l p r a c t i c e c l a i m * See ORS 6 5 6 , 5 9 3 ( 3 ) , 

I T IS SO ORDERED, 
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BENITA C. McGOWAN, Claimant WCB 86-16850 
Martin McKeown, Claimant's Attorney September 6, 1989 
J e f f Gerner (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s * 

Claimant r e q u e s t s review of Referee F o s t e r ' s o r d e r which 
upheld t h e SAIF C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r a power s t e e r i n g u n i t f o r her car* On re v i e w , the s o l e 
i s s u e i s c o m p e n s a b i l i t y * We a f f i r m * 

FINDINGS OF FACT 

Claimant s u s t a i n e d a compensable i n j u r y t o her neck and 
upper back in- January 1984* T h i s c l a i m was f i r s t c l o s e d by a 
August 1984 D e t e r m i n a t i o n Order which awarded c l a i m a n t t i m e l o s s 
compensation, as w e l l as 5 pe r c e n t unscheduled permanent 
d i s a b i l i t y * I n December 1984, a p r i o r Referee i n c r e a s e d c l a i m a n t ' s 
award t o 30 p e r c e n t unscheduled permanent d i s a b i l i t y * 

I n September 1984, Dr* Ray, c h i r o p r a c t o r , p r e s c r i b e d a 
power s t e e r i n g u n i t f o r c l a i m a n t ' s car* This p r e s c r i p t i o n was not 
r e c e i v e d by SAIF u n t i l August 1986* 

SAIF denied c o m p e n s a b i l i t y of the power s t e e r i n g u n i t on 
the b a s i s t h a t i t was not m e d i c a l l y necessary. 

FINDINGS OF ULTIMATE FACT 

A power s t e e r i n g u n i t i s not reasonable and necessary as 
a r e s u l t of c l a i m a n t ' s compensable i n j u r y - . 

CONCLUSIONS OF LAW 

The Referee concluded t h a t a power s t e e r i n g u n i t was not 
reasonable and necessary as a r e s u l t of c l a i m a n t ' s compensable 
i n j u r y . We agree. 

For every compensable i n j u r y , t h e i n s u r e r or s e l f - i n s u r e d 
employer s h a l l cause t o be p r o v i d e d medical s e r v i c e s f o r c o n d i t i o n s 
r e s u l t i n g from t h e i n j u r y f o r such p e r i o d as the n a t u r e of t h e 
i n j u r y or the process of rec o v e r y r e q u i r e s * ORS 656*245(1)* 
Medical s e r v i c e s are compensable p r o v i d e d they are reasonably and 
n e c e s s a r i l y i n c u r r e d i n t h e t r e a t m e n t of the compensable i n j u r y * 
West v* SAIF, 74 Or App 317, 320 (198 5 ) ; McGarry v-. SAIF, 24 Or App 
883, 888 (1976)* Claimant bears t he burden of p r o v i n g t h a t the 
medical s e r v i c e s are reasonable and necessary* James v* Kemper 
I n s * Co., 81 Or App 80, 81 (1986)* 

F o l l o w i n g our de novo review, we conclude t h a t c l a i m a n t 
has f a i l e d t o t o meet her burden of p r o o f * Dr* Ray, who o r i g i n a l l y 
wrote t h e p r e s c r i p t i o n i n September 1984, i n d i c a t e d t h a t t h e power 
s t e e r i n g u n i t would not cure c l a i m a n t ' s d i f f i c u l t i e s , but would 
make d r i v i n g e a s i e r and more c o m f o r t a b l e , as w e l l as r e d u c i n g t h e 
l i k e l i h o o d o f r e i n j u r y * Dr* H o l l i n g s w o r t h , c h i r o p r a c t o r , c o n c u r r e d 
w i t h Dr* Ray's assessment and noted t h a t a power s t e e r i n g u n i t 
would reduce t he l i k e l i h o o d of exacerbations-. F i n a l l y , Dr* Vargo, 
c l a i m a n t ' s e a r l i e r t r e a t i n g p h y s i c i a n , i n d i c a t e d t h a t c l a i m a n t d i d 
not need t h e power s t e e r i n g u n i t * We c o n s i d e r t h i s l a t t e r o p i n i o n 
from an a t t e n d i n g p h y s i c i a n , a l b e i t c o n c l u s o r y , t o be p e r s u a s i v e * 

I n l i g h t of t h i s , we f i n d t h a t c l a i m a n t has not c a r r i e d 
-1448-



h e r b u r d e n o f p r o v i n g t h a t t h e power s t e e r i n g u n i t i s r e a s o n a b l e 
and n e c e s s a r y as a r e s u l t o f h e r compen s a b l e i n j u r y . A c c o r d i n g l y , 
t h e "power s t e e r i n g u n i t " i s n o t compensable* 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 13, 1987 i s a f f i r m e d . 

FAYE L. BALLWEBER, Claimant Own Motion 89-0107M 
Olson, e t a l . , Claimant's Attorneys September 7, 1989 
L i b e r t y Northwest, Insurance C a r r i e r Own Motion Order 

The i n s u r e r has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m 
f o r an a l l e g e d w o r s e n i n g o f her September 1 1 , 1981 i n d u s t r i a l 
i n j u r y * C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d * The i n s u r e r 
has a c c e p t e d r e s p o n s i b i l i t y f o r t h e s u r g e r y b u t opposes payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e g r o u n d t h a t c l a i m a n t has 
w i t h d r a w n f r o m t h e work f o r c e * 

Under ORS 656 * 278( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
comp e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n * I n su c h 
c a s e s , we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y 
h o s p i t a l i z e d o r u n d e r g o e s o u t p a t i e n t s u r g e r y * 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d 
t h a t c l a i m a n t ' s c o m p e n s a b l e i n j u r y has wor s e n e d r e q u i r i n g 
s u r g e r y * I n a d d i t i o n , c l a i m a n t has s u b m i t t e d c o p i e s o f wage 
s t a t e m e n t s f r o m t h e y e a r 1988 d o c u m e n t i n g employment* We c o n c l u d e 
c l a i m a n t has shown s u f f i c i e n t p a r t i c i p a t i o n i n t h e work f o r c e t o 
e s t a b l i s h t h a t she has n o t w i t h d r a w n f r o m t h e w o r k f o r c e * 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s re o p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence December 22, 1988, t h e d a t e she 
was h o s p i t a l i z e d f o r s u r g e r y , and t o c o n t i n u e u n t i l c l a i m a n t 
r e t u r n s t o h e r r e g u l a r work a t her r e g u l a r wage o r i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r * R eimbursement f r o m t h e Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d u n d e r 
ORS 656*625 and OAR 436, D i v i s i o n 45* When a p p r o p r i a t e , t h e c l a i m 
s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055* 

I T IS SO ORDERED* 

LOREN CALLIHAN, Claimant 
Pozzi, e t a l . , Claimant's Attorneys 
Beers, e t a l . , Defense Attorneys 

Reviewed by Bo a r d Members F e r r i s and C r i d e r * 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w o f a R e f e r e e ' s o r d e r on t h e g r o u n d s t h a t 
t h e i s s u e r a i s e d by t h e r e q u e s t has been r e n d e r e d moot by e v e n t s w h i c h 
have o c c u r r e d a f t e r t h e i s s u a n c e o f t h e R e f e r e e ' s o r d e r * We deny t h e 
m o t i o n * 

FINDINGS 

C l a i m a n t r e q u e s t e d a h e a r i n g , c o n t e n d i n g t h a t t h e i n s u r e r 
i m p r o p e r l y f a i l e d t o s u b m i t h i s c e r v i c a l c l a i m f o r c l o s u r e * F o l l o w i n g 
t h e h e a r i n g , t h e R e f e r e e d i r e c t e d t h a t t h e i n s u r e r s u b m i t t h e 
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a f o r e m e n t i o n e d c l a i m t o t h e E v a l u a t i o n S e c t i o n f o r c l o s u r e . I n 
a d d i t i o n , c l a i m a n t was awarded an i n s u r e r - p a i d a t t o r n e y f e e o f $ 1 , 900-. 

The i n s u r e r r e q u e s t e d B o a r d r e v i e w w i t h i n 30 days o f t h e 
R e f e r e e ' s o r d e r * T h e r e a f t e r , i n c o m p l i a n c e w i t h t h e R e f e r e e ' s o r d e r , 
t h e i n s u r e r s u b m i t t e d t h e c l a i m f o r c l o s u r e * On J u l y 5, 1989, a 
D e t e r m i n a t i o n O r d e r i s s u e d , a w a r d i n g c l a i m a n t 31 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y * 

CONCLUSIONS 

S i n c e i t has a p p e a l e d t h e R e f e r e e ' s o r d e r , t h e i n s u r e r 
c o n t e n d s t h a t i t i s e n t i t l e d t o have t h e i s s u e s r a i s e d t h e r e i n 
a d d r e s s e d . I t f u r t h e r a s s e r t s t h a t t h e s e i s s u e s s h o u l d be r e s o l v e d , 
r e g a r d l e s s o f s u b s e q u e n t d e v e l o p m e n t s i n t h e case* We a g r e e * 

Because t h e i n s u r e r t i m e l y r e q u e s t e d B o a r d r e v i e w , t h e 
R e f e r e e ' s o r d e r has n o t become f i n a l * See ORS 6 5 6 * 2 8 9 ( 3 ) * A f t e r 
c o n d u c t i n g o u r r e v i e w , we a r e a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r 
s u p p l e m e n t t h e R e f e r e e ' s o r d e r , as w e l l as make such d i s p o s i t i o n o f 
t h e c ase as i t d e t e r m i n e s t o be a p p r o p r i a t e . ORS 6 5 6 * 2 9 5 ( 6 ) * 
C o n s e q u e n t l y , t h e i s s u e s r a i s e d and a d d r e s s e d i n t h e R e f e r e e ' s o r d e r 
r e m a i n v i a b l e * 

D e s p i t e i t s a p p e a l , t h e i n s u r e r i s r e q u i r e d t o c o m p l y w i t h 
t h e R e f e r e e ' s o r d e r * ORS 6 5 6 * 3 1 3 ( 1 ) ; Weyerhaeuser Company v* 
M c C u l l o u g h , 92 Or App 204 ( 1 9 8 8 ) ; T heodore W* L i n c i c u m , 40 Van N a t t a 
1953 ( 1988)-. Thus, t h e i n s u r e r ' s a c t i o n i n p r o c e s s i n g t h e c l a i m t o 
c l o s u r e does n o t d e p r i v e t h e i n s u r e r o f i t s r i g h t o f a p p e a l . 

M o r e o v e r , t h e s t a t u t e does n o t r e q u i r e t h a t t h e a t t o r n e y f e e 
be p a i d p e n d i n g a p p e a l * The f e e award i s d e r i v a t i v e o f t h e R e f e r e e ' s 
c o n c l u s i o n s on t h e p r o c e s s i n g i s s u e * For t h a t r e a s o n a l s o , t h e case 
i s n o t moot* 

Were we t o accede t o c l a i m a n t ' s w i s h e s and d i s m i s s t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w , we w o u l d be d e n y i n g t h e i n s u r e r i t s 
s t a t u t o r y r i g h t t o a p p e a l f r o m a R e f e r e e o r d e r * I n a d d i t i o n , a 
d i s m i s s a l u n d e r t h e s e c i r c u m s t a n c e s c o u l d be i n t e r p r e t e d as 
e n c o u r a g i n g p a r t i e s t o i g n o r e R e f e r e e o r d e r s , w h i c h i s a message we do 
n o t w i s h t o s e n d . See Theodore W* L i n c i c u m , s u p r a -. 

The f a c t t h a t s u b s e q u e n t a c t i o n s have been l a w f u l l y t a k e n i n 
r e s p o n s e t o an a p p e a l e d R e f e r e e ' s o r d e r does n o t r e s o l v e t h e q u e s t i o n 
o f w h e t h e r t h e c o n c l u s i o n s r e a c h e d i n t h a t o r d e r were a p p r o p r i a t e i n 
t h e f i r s t i n s t a n c e * R a t h e r , t h a t q u e s t i o n r e m a i n s s u b j e c t t o o u r 
j u r i s d i c t i o n * See ORS 6 5 6 * 2 8 9 ( 3 ) ; 6 5 6 * 2 9 5 ( 6 ) * 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d * Inasmuch as 
t h e b r i e f i n g s c h e d u l e has been c o m p l e t e d , t h i s case s h a l l be d o c k e t e d 
f o r Board r e v i e w * 

I T IS SO ORDERED. 
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RICHARD R. INGALLS, Claimant WCB 86-03202 
Pozzi, e t a l . , Claimant's Attorneys September 7, 1989 
Alan Ludwick (SAIF), Defense Attorney Fourth I n t e r i m Order (Remanding) 

C l a i m a n t has moved t h e Board f o r t h e a b a t e m e n t o f o u r A u g u s t 
24, 1989 T h i r d I n t e r i m O r d e r (Remanding) w h i c h remanded t h i s c a s e t o 
t h e H e a r i n g s D i v i s i o n w i t h i n s t r u c t i o n s t o r e c o n v e n e a h e a r i n g . T h i s 
a c t i o n was n e c e s s a r y because t h e h e a r i n g r e p o r t e r had p r o v i d e d o n l y a 
p a r t i a l t r a n s c r i p t o f t h e p r i o r h e a r i n g * S p e c i f i c a l l y , c l a i m a n t s e e k s 
t h e i s s u a n c e o f a subpoena t o t h e h e a r i n g r e p o r t e r d i r e c t i n g him t o 
app e a r and show cause why an a c t i o n f o r c o n t e m p t s h o u l d n o t be 
i n i t i a t e d a g a i n s t him i n C i r c u i t C o u r t p u r s u a n t t o ORS 656*732* We 
deny t h e m o t i o n * 

I n s u p p o r t o f h i s r e q u e s t , c l a i m a n t r e l i e s upon ORS 656*726 
and 656*732* Our r e v i e w o f t h e s e s t a t u t e s does n o t l e a d us t o t h e 
c o n c l u s i o n t h a t we have t h e a u t h o r i t y t o t a k e t h e a c t i o n c l a i m a n t 
d e s i r e s * 

ORS 656*732 p r o v i d e s t h a t t h e c i r c u i t c o u r t on a p p l i c a t i o n 
o f t h e Board s h a l l compel o b e d i e n c e t o subpoenas i s s u e d and s e r v e d 
p u r s u a n t t o ORS 656.726* The Board i s empowered t o i s s u e and s e r v e 
subpoenas f o r t h e a t t e n d a n c e o f w i t n e s s e s and t h e p r o d u c t i o n o f 
p a p e r s , c o n t r a c t s , b o o k s , a c c o u n t s , documents and t e s t i m o n y b e f o r e any 
h e a r i n g under ORS 654.001 t o 654*295, 654*750 t o 654,780 and 656*001 
t o 656 . 794, ORS 656* 726( 2 ) ( c ) , T h i s s t a t u t e makes no r e f e r e n c e t o 
h e a r i n g r e p o r t e r s n or do we c o n s i d e r t h e c u r r e n t c i r c u m s t a n c e s t o be 
w i t h i n t h e p a r a m e t e r s o f t h e Boar d ' s subpoena a u t h o r i t y * 

The B o a r d has power t o g e n e r a l l y p r o v i d e f o r t h e t a k i n g o f 
t e s t i m o n y and f o r t h e r e c o r d i n g o f p r o c e e d i n g s * ORS 656, 726 ( 2 ) (d ) * 
I n k e e p i n g w i t h t h i s a u t h o r i t y , t h e Board e n t e r s i n t o c o n t r a c t u a l 
a r r a n g e m e n t s w i t h h e a r i n g r e p o r t e r s . Such a p r o c e d u r e was f o l l o w e d 
h e r e . U n f o r t u n a t e l y , i n t h i s p a r t i c u l a r i n s t a n c e , t h e r e p o r t e r has 
r e f u s e d t o . c o m p l y w i t h h i s c o n t r a c t u a l o b l i g a t i o n s . As s t a t e d i n o u r 
March 24, 1988 o r d e r , s i n c e t h e r e p o r t e r was an i n d e p e n d e n t 
c o n t r a c t o r , o u r remedy r e s t s i n a c i v i l c ause o f a c t i o n f o r b r e a c h o f 
c o n t r a c t r a t h e r t h a n c o n t e m p t p r o c e d u r e s * 

A c c o r d i n g l y , o u r Au g u s t 24, 1989 o r d e r i s w i t h d r a w n * Upon 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h 
o u r A u g u s t 24, 1989 o r d e r , e f f e c t i v e t h i s d a t e , 

I T I S SO ORDERED, 

RONALD M. LYDAY, Claimant WCB 88-04125 
Mark R. Malco, Claimant's Attorney September 7, 1989 
Cummins, et a l . , Defense Attorneys Order of Dismissal (Remanding) 

Reviewed by Board Members C r i d e r and F e r r i s , 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e 
i n s u r e r ' s r e q u e s t f o r r e v i e w o f R e f e r e e Q u i l l i n a n ' s J u l y 3 1 , 1989 
o r d e r . C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e l a c k e d a u t h o r i t y t o i s s u e 
t h e o r d e r . I n a d d i t i o n , t h e i n s u r e r s e e k s " c l a r i f i c a t i o n o f 
j u r i s d i c t i o n " c o n c e r n i n g t h i s m a t t e r , We c o n c l u d e t h a t t h e R e f e r e e 
had j u r i s d i c t i o n t o i s s u e t h e J u l y 3 1 , 1989 o r d e r * However, because 
t h e o r d e r i s n o t a f i n a l o r d e r , we remand. 
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FINDINGS 

On A p r i l 20, 1989, t h e R e f e r e e i s s u e d an O p i n i o n and O r d e r * 
The i n s u r e r moved f o r r e c o n s i d e r a t i o n o f t h e o r d e r on A p r i l 2 1 , 1989* 
On May 5, 1989, t h e R e f e r e e d e n i e d t h e r e c o n s i d e r a t i o n motion-. T h a t 
same day, t h e i n s u r e r a l s o w i t h d r e w i t s m o t i o n * 

On May 12, 1989, t h e i n s u r e r s u b m i t t e d a m o t i o n t o t h e 
P r e s i d i n g R e f e r e e , s e e k i n g a b a t e m e n t o f t h e R e f e r e e ' s A p r i l 20, 1989 
o r d e r * The i n s u r e r a l s o a s k e d t h a t t h e case be r e a s s i g n e d t o a n o t h e r 
R e f e r e e * 

On May 18, 1989, t h e R e f e r e e i s s u e d an O r d e r o f A b a t e m e n t * 
R e f e r r i n g t o t h e i n s u r e r ' s m o t i o n , t h e R e f e r e e a b a t e d t h e A p r i l 20, 
1989 o r d e r t o p e r m i t c l a i m a n t t o r e s p o n d t o t h e i n s u r e r ' s r e c e n t 
m o t i o n and t o a l l o w t h e P r e s i d i n g R e f e r e e an o p p o r t u n i t y t o c o n s i d e r 
t h e m a t t e r * T h e r e a f t e r , c l a i m a n t ' s c o u n s e l ' s r e s p o n s e was r e c e i v e d by 
t h e P r e s i d i n g R e f e r e e * 

On J u l y 20, 1989, t h e P r e s i d i n g R e f e r e e d e n i e d t h e i n s u r e r ' s 
m o t i o n f o r a change o f R e f e r e e s * R e a s o n i n g t h a t t h e i n s u r e r ' s m o t i o n 
was u n t i m e l y , t h e P r e s i d i n g R e f e r e e r e f e r r e d t h e m a t t e r t o t h e R e f e r e e 
f o r t h e i s s u a n c e o f a f i n a l o r d e r * 

On J u l y 3 1 , 1989, t h e R e f e r e e r e p u b l i s h e d t h e "May 18, 1989" 
o r d e r i n i t s e n t i r e t y * On A u g u s t 1 1 , 1989, t h e i n s u r e r r e q u e s t e d 
B o a r d r e v i e w o f t h e R e f e r e e ' s J u l y 3 1 , 1989 o r d e r , as w e l l as t h e 
P r e s i d i n g R e f e r e e ' s J u l y 20, 1989 o r d e r * 

ULTIMATE FINDINGS 

The R e f e r e e ' s A p r i l 20, 1989 o r d e r was a b a t e d w i t h i n 30 days 
o f i t s i s s u a n c e * The R e f e r e e ' s May 18, 1989 and J u l y 3 1 , 1989 o r d e r s , 
as w e l l as t h e P r e s i d i n g R e f e r e e ' s J u l y 20, 1989 o r d e r , d i d n o t 
f i n a l l y deny or a l l o w a c l a i m , n or d i d t h e y f i x t h e amount o f 
c l a i m a n t ' s c o m p e n s a t i o n * 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e 
d a t e on w h i c h a copy o f the. o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e 
p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656*295, ORS 6 5 6 . 2 8 9 ( 3 ) * The 
t i m e w i t h i n w h i c h t o a p p e a l an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e 
o r d e r has been s t a y e d , w i t h d r a w n , o r m o d i f i e d * I n t e r n a t i o n a l Paper 
Company v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v* SAIF, 76 Or App 
656 ( 1 9 8 5 ) * I n o r d e r t o a b a t e and a l l o w r e c o n s i d e r a t i o n o f an o r d e r 
i s s u e d u n d e r ORS 6 5 6 * 2 8 9 ( 1 ) , a t t h e v e r y l e a s t , t h e l a n g u a g e o f t h e 
second o r d e r must be s p e c i f i c * Farmers I n s u r a n c e Group v* SAIF, 301 
Or 612, 619 ( 1 9 8 6 ) * 

H e r e , on May 5, 1989, t h e R e f e r e e d e n i e d t h e i n s u r e r ' s A p r i l 
2 1 , 1989 m o t i o n f o r r e c o n s i d e r a t i o n o f t h e A p r i l 20, 1989 o r d e r * 
However, i n d i r e c t r e s p o n s e t o t h e i n s u r e r ' s s u b s e q u e n t m o t i o n t o t h e 
P r e s i d i n g R e f e r e e f o r a b a t e m e n t and a change o f R e f e r e e , t h e R e f e r e e 
e x p r e s s l y a b a t e d t h e A p r i l 20, 1989 o r d e r * Inasmuch as t h e R e f e r e e ' s 
a b a t e m e n t o r d e r i s s u e d on May 18, 1989, w h i c h was w i t h i n 30 days f r o m 
A p r i l 20, 1989, we c o n c l u d e t h a t t h e s t a t u t o r y a p p e a l p e r i o d f r o m t h e 
A p r i l 20, 1989 o r d e r had been t o l l e d . 

C l a i m a n t c o n t e n d s t h a t t h e R e f e r e e ' s a b a t e m e n t o r d e r was 
" i s s u e d w i t h o u t l e g a l a u t h o r i t y * " We d i s a g r e e * 
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As p r e v i o u s l y n o t e d , t h e R e f e r e e e x p r e s s l y a b a t e d t h e A p r i l 
20, 1989 o r d e r t o p e r m i t c l a i m a n t t o r e s p o n d t o t h e i n s u r e r ' s m o t i o n 
f o r a b a t e m e n t and change o f R e f e r e e and t o a l l o w t h e P r e s i d i n g R e f e r e e 
an o p p o r t u n i t y t o c o n s i d e r t h e m a t t e r M o r e o v e r , a R e f e r e e may 
r e c o n s i d e r a d e c i s i o n , on h i s / h e r own m o t i o n , b e f o r e a r e q u e s t f o r 
r e v i e w i s f i l e d o r , i f none i s f i l e d , b e f o r e t h e t i m e f o r r e q u e s t i n g 
r e v i e w e x p i r e s * OAR 4 3 8 - 0 7 - 0 2 5 ( 1 ) % Thus, under e i t h e r o f t h e 
a f o r e m e n t i o n e d a p p r o a c h e s , t h e R e f e r e e had a u t h o r i t y t o a b a t e t h e 
A p r i l 20, 1989 o r d e r * 

We t u r n t o t h e i s s u e o f w h e t h e r t h e o r d e r s i s s u e d by t h e 
P r e s i d i n g R e f e r e e and t h e R e f e r e e a f t e r May 18, 1989 a r e f i n a l 
a p p e a l a b l e o r d e r s * We answer t h a t q u e s t i o n i n t h e n e g a t i v e * 

A f i n a l o r d e r i s one w h i c h d i s p o s e s o f a c l a i m so t h a t no 
f u r t h e r a c t i o n i s r e q u i r e d * P r i c e v. SAIF, 296 Or 3 1 1 , 315 ( 1 9 8 4 ) * A 
d e c i s i o n w h i c h n e i t h e r d e n i e s t h e c l a i m , nor a l l o w s i t and f i x e s t h e 
amount o f c o m p e n s a t i o n , i s n o t an a p p e a l a b l e f i n a l o r d e r * Lindamood 
v * S A I F , 78 Or App 15, 18 ( 1 9 8 6 ) ; M e n d e n h a l l v> SAIF, 16 Or App 136, 
139 ( 1 9 7 4 ) , 

H e r e , t h e P r e s i d i n g R e f e r e e ' s J u l y 20, 1989 o r d e r d e n i e d t h e 
i n s u r e r ' s m o t i o n f o r a change o f R e f e r e e * I n a d d i t i o n , t h e P r e s i d i n g 
R e f e r e e r e f e r r e d t h e case t o t h e R e f e r e e f o r t h e i s s u a n c e o f a f i n a l 
o r d e r * Because t h e P r e s i d i n g R e f e r e e ' s o r d e r n e i t h e r f i n a l l y d i s p o s e d 
o f , n or a l l o w e d , a c l a i m , n o r f i x e d t h e amount o f c l a i m a n t ' s 
c o m p e n s a t i o n , we c o n c l u d e t h a t i t was n o t a f i n a l a p p e a l a b l e . o r d e r * 

F u r t h e r m o r e , t h e R e f e r e e ' s J u l y 3 1 , 1989 o r d e r r e p u b l i s h e d 
t h e May 18, 1989 o r d e r * S i n c e t h e May 18, 1989 o r d e r was an a b a t e m e n t 
o r d e r , t h e R e f e r e e ' s J u l y 3 1 , 1989 o r d e r a l s o n e i t h e r f i n a l l y d i s p o s e d 
o f , nor a l l o w e d , t h e c l a i m , n or f i x e d t h e amount o f c l a i m a n t ' s 
compensat i o n * 

Inasmuch as f u r t h e r a c t i o n b e f o r e t h e H e a r i n g s D i v i s i o n i s 
r e q u i r e d as a r e s u l t o f b o t h t h e P r e s i d i n g R e f e r e e ' s J u l y 20, 1989 
o r d e r and t h e R e f e r e e ' s J u l y 3 1 , 1989 o r d e r , we h o l d t h a t n e i t h e r a r e 
f i n a l , a p p e a l a b l e o r d e r s * C o n s e q u e n t l y , we l a c k j u r i s d i c t i o n t o 
c o n s i d e r t h e i s s u e s r a i s e d by t h e r e q u e s t f o r r e v i e w * 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d and 
t h i s m a t t e r i s remanded t o R e f e r e e Q u i l l i n a n f o r f u r t h e r a c t i o n ; 

I T IS SO ORDERED* 

FLOYD E. MILLER, Claimant WCB 87-16907 
Doblie & Associates, Claimant's Attorneys September 7, 1989 
Judy L. Johnson (SAIF), Defense Attorney Order on Review 

Reviewed by Board Members C r i d e r and F e r r i s - . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
M u l d e r ' s o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l 
o f c h i r o p r a c t i c t r e a t m e n t i n e x c e s s o f OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) * The 
i s s u e on r e v i e w i s m e d i c a l s e r v i c e s - . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s low back on A p r i l 20, 
1987. He t r e a t e d w i t h Dr» B o l e r a , c h i r o p r a c t o r , who t r e a t e d 
c l a i m a n t a b o u t t h r e e t i m e s w e e k l y * 
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On May 28, 1987, SAIF w r o t e Dr* B o l e r a r e q u e s t i n g a 
r e p o r t on h i s t r e a t m e n t p l a n f o r c l a i m a n t * On June 4, 1987, 
Dr* B o l e r a w r o t e SAIF d e s c r i b i n g a t r e a t m e n t p l a n i n e x c e s s o f t h e 
a d m i n i s t r a t i v e g u i d e l i n e s * SAIF d i d n o t r e s p o n d t o t h i s l e t t e r - . 

On A u g u s t 6, 1987, SAIF s e n t Dr* B o l e r a a f o r m l e t t e r 
i n d i c a t i n g i t c o u l d n o t p r o c e s s f u r t h e r b i l l i n g w i t h o u t r e c e i v i n g 
h i s c h a r t n o t e s f o r t h e p e r i o d June 5, 1987 t o J u l y 9, 1987* 

On O c t o b e r 6, 1987, SAIF s e n t an i d e n t i c a l l e t t e r 
i n d i c a t i n g i t needed c h a r t n o t e s f r o m A u g u s t 4, 1987 t o O c t o b e r 6, 
1987, t o p r o c e s s b i l l i n g * 

On September 12, 1987, c l a i m a n t was examined by t h e 
W e s t e r n M e d i c a l C o n s u l t a n t s - . They o p i n e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y and t h a t m e d i c a l t r e a t m e n t w i t h i n t h e 
a d m i n i s t r a t i v e g u i d e l i n e s w o u l d be s u f f i c i e n t - . SAIF r e f e r r e d a 
copy o f t h i s r e p o r t t o Dr. B o l e r a * He r e s p o n d e d on O c t o b e r 20, 
1987, i n d i c a t i n g he d i s a g r e e d w i t h p o r t i o n s o f t h e r e p o r t and 
f u r t h e r o u t l i n e d how he i n t e n d e d t o t r e a t c l a i m a n t * 

On November 20, 1987, SAIF n o t i f i e d Dr* B o l e r a by. l e t t e r 
t h a t " * * * we w i l l o n l y a l l o w t r e a t m e n t on a p a l l i a t i v e b a s i s o f 
a p p r o x i m a t e l y two t i m e s p e r month*" C l a i m a n t t h e r e a f t e r f i l e d a 
r e q u e s t f o r h e a r i n g , a l l e g i n g u n r e a s o n a b l e d e n i a l o f c h i r o p r a c t i c 
services» 

ULTIMATE FINDINGS OF FACT 

A l l c h i r o p r a c t i c s e r v i c e s r e n d e r e d up t o November 20, 
1987, a r e presumed t o be r e a s o n a b l e and n e c e s s a r y * 

C h i r o p r a c t i c t r e a t m e n t s r e n d e r e d a f t e r November 20, 1987, 
i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s . , were n o t r e a s o n a b l e and 
n e c e s s a r y m e d i c a l s e r v i c e s - . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e t e r m i n e d t h a t c h i r o p r a c t i c t r e a t m e n t s i n 
e x c e s s o f t h e a d m i n i s t r a t i v e g u i d e l i n e s were n o t r e a s o n a b l e and 
n e c e s s a r y * C l a i m a n t a r g u e s t h a t under OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) , t h o s e 
s e r v i c e s , a t l e a s t u n t i l t h e l e t t e r o f November 20, 1987, a r e 
presumed r e a s o n a b l e and n e c e s s a r y . We a g r e e * T h a t r u l e s t a t e s : 

" F r e q u e n c y and e x t e n t o f t r e a t m e n t s h a l l 
n o t be more t h a n t h e n a t u r e o f t h e i n j u r y 
and t h e p r o c e s s o f a r e c o v e r y r e q u i r e s - . 
I n s u r e r s have t h e r i g h t t o r e q u i r e e v i d e n c e 
o f t h e e f f i c a c y o f t r e a t m e n t * The u s u a l 
r a n g e o f t h e u t i l i z a t i o n o f m e d i c a l 
s e r v i c e s does n o t exceed 15 o f f i c e v i s i t s 
by any and a l l a t t e n d i n g p h y s i c i a n s i n t h e 
f i r s t 60 days f r o m f i r s t d a t e o f t r e a t m e n t , 
and two v i s i t s a month t h e r e a f t e r * T h i s 
s t a t e m e n t o f f a c t does n o t c o n s t i t u t e 
a u t h o r i t y f o r an a r b i t r a r y l i m i t a t i o n o f 
s e r v i c e s , b u t i s a g u i d e l i n e t o be used 
c o n c e r n i n g r e q u i r e m e n t s o f a c c o u n t a b i l i t y 
f o r t h e s e r v i c e s b e i n g p r o v i d e d * 
P h y s i c i a n s r e q u e s t i n g r e i m b u r s e m e n t f o r 
v i s i t s i n e x c e s s o f t h i s amount must s u b m i t 
upon r e q u e s t a r e p o r t d o c u m e n t i n g t h e need 
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f o r s u ch s e r v i c e s . I n s u r e r s h a l l n o t i f y 
t h e p h y s i c i a n w i t h i n 30 days o f r e c e i p t o f 
t h e r e p o r t w h e t h e r o r n o t t h e r e p o r t 
j u s t i f i e s t r e a t m e n t i n e x c e s s o f t h e 
g u i d e l i n e s o r j u s t i f i c a t i o n w i l l be 
assumed-. " 

When SAIF f i r s t a sked Dr» B o l e r a f o r a r e p o r t on May 28, 
1987, he r e s p o n d e d w i t h a t r e a t m e n t p l a n on June 4, 1 9 8 7 t 

P u r s u a n t t o t h e a d m i n i s t r a t i v e g u i d e l i n e , SAIF t h e n had 30 days t o 
i n d i c a t e d i s a g r e e m e n t w i t h t h e p r o p o s e d t r e a t m e n t s c h e d u l e . SAIF 
e s s e n t i a l l y d i d n o t h i n g u n t i l i t f o r w a r d e d a copy o f an 
i n d e p e n d e n t m e d i c a l e x a m i n a t i o n t o Dr> B o l e r a on O c t o b e r 6, 1987* 
We t r e a t t h i s as a r e q u e s t f o r a r e p o r t , s i n c e t h e r e p o r t o f t h e 
W e s t e r n M e d i c a l C o n s u l t a n t s i n d i c a t e s r e d u c e d c h i r o p r a c t i c 
t r e a t m e n t was i n d i c a t e d . 

Upon r e c e i p t o f t h i s r e p o r t , Dr% B o l e r a r e s p o n d e d , a g a i n 
o u t l i n i n g h i s p r o p o s e d t r e a t m e n t p l a n . SAIF d i s a g r e e d w i t h t h i s 
p l a n on November 20, 1987-. We f i n d t h a t a l l t r e a t m e n t p r i o r t o 
t h a t d a t e i s presumed r e a s o n a b l e and n e c e s s a r y under t h e 
a d m i n i s t r a t i v e r u l e * We t h e r e f o r e r e v e r s e t h e R e f e r e e ' s o r d e r 
i n s o f a r as i t u p h e l d SAIF's "de f a c t o " d e n i a l o f t h e s e s e r v i c e s - . 

As t o c h i r o p r a c t i c t r e a t m e n t s , r e n d e r e d a f t e r 
November 20, 1987, t h e R e f e r e e i n e f f e c t u p h e l d SAIF's "de f a c t o 
d e n i a l " o f t h e s e s e r v i c e s : Compare John D-. E l l i s , 39 Van N a t t a 
319 ( 1 9 8 7 ) ; a f f i r m e d E l l i s v. M c C a l l I n s u l a t i o n , 93 Or App 188 
( 1 9 8 8 ) , 308 Or 74 ( 1 9 8 9 ) , We a g r e e t h a t c l a i m a n t d i d n o t p r o v e 
t h a t c h i r o p r a c t i c s e r v i c e s i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s 
r e n d e r e d a f t e r November 20, 1987, were r e a s o n a b l e and n e c e s s a r y ; 

C l a i m a n t r e l i e s on t h e r e p o r t s o f Dr. B o l e r a and h i s 
a s s o c i a t e , Dr. S k e l t o n , t o e s t a b l i s h t h a t c l a i m a n t ' s need f o r 
t r e a t m e n t i s e x t r a o r d i n a r y compared t o o t h e r i n j u r e d w o r k e r s . We 
d i s a g r e e t The r e p o r t s o f an i n d e p e n d e n t c o n s u l t i n g p a n e l and 
Dr-. F e c h t e l , c h i r o p r a c t o r , i n d i c a t e t h a t c l a i m a n t may need 
c o n t i n u i n g p a l l i a t i v e t r e a t m e n t b u t f o u n d no cause f o r t r e a t m e n t 
beyond t h e D i r e c t o r ' s g u i d e l i n e s - . We f i n d t h e m e d i c a l r e p o r t s o f 
t h e i n d e p e n d e n t e x a m i n e r s t o be more p e r s u a s i v e because t h e y f o c u s 
more on c l a i m a n t ' s o b j e c t i v e c o n d i t i o n s . Dr* B o l e r a ' s r e p o r t s do 
n o t e s t a b l i s h t h a t h i s t r e a t m e n t i s c u r a t i v e and do n o t e x p l a i n 
how p a l l i a t i v e t r e a t m e n t i n e x c e s s o f t h e g u i d e l i n e s w i l l a c t u a l l y 
b e n e f i t c l a i m a n t - . A c c o r d i n g l y , we c o n c l u d e t h a t c h i r o p r a c t i c 
t r e a t m e n t i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s a f t e r November 
20, 1987, were n o t r e a s o n a b l e o r n e c e s s a r y s 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1988, i s r e v e r s e d i n 
p a r t . The SAIF C o r p o r a t i o n i s o r d e r e d t o pay f o r a l l s e r v i c e s 
b i l l e d by Dr. B o l e r a p r i o r t o November 20, 1987. For s e r v i c e s a t 
h e a r i n g and on B o a r d r e v i e w , c o n c e r n i n g t h e c h i r o p r a c t i c t r e a t m e n t 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e o f 
$1,500, t o be p a i d by SAIF, The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d t 
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FLOYD D. MITCHELL, Claimant WCB 87-17570 
Charles D. Maier, Claimant's Attorney September 7, 1989 
G a r r e t t , e t a l . , Defense Attorneys Order on Review 

Reviewed by Board Members F e r r i s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e B a k e r ' s o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t w i t h p r e j u d i c e - . The s o l e i s s u e i s 
w h e t h e r c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s r e n d e r e d p r i o r t o 
t h e s t i p u l a t e d o r d e r o f A u g u s t 28, 1987, i s b a r r e d by r e s 
j u d i c a t a * We a f f i r m * 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back i n O c t o b e r , 
1986. He was t a k e n . o f f work and t r e a t e d t h r i c e w e e k l y w i t h 
Dr. S t e l l f l u g , a c h i r o p r a c t o r * I n e a r l y 1987 t h e i n s u r e r w r o t e 
S t e l l f l u g s e v e r a l l e t t e r s r e q u e s t i n g j u s t i f i c a t i o n f o r t r e a t m e n t 
f r e q u e n c y beyond t h e D e p a r t m e n t ' s g u i d e l i n e s o f two o f f i c e v i s i t s 
p er month* No r e s p o n s e t o t h o s e l e t t e r s was r e c e i v e d * The c l a i m 
was c l o s e d by D e t e r m i n a t i o n O r d e r on May 8, 1987, w i t h no 
perm a n e n t d i s a b i l i t y award-. 

I n M arch, 1987, t h e i n s u r e r began r e d u c i n g p a y m e n t s t o 
Dr* S t e l l f l u g f o r t r e a t m e n t , r e s u l t i n g i n a s t e a d y i n c r e a s e o f t h e 
amount o f o u t s t a n d i n g c h a r g e s * I n May, 1987, c l a i m a n t f i l e d a 
r e q u e s t f o r h e a r i n g a s s e r t i n g , i n t e r a l i a , e n t i t l e m e n t t o f u r t h e r 
m e d i c a l t r e a t m e n t u n d e r ORS 656-. 245-. I n June, 1987, S t e l l f l u g 
w r o t e t h e i n s u r e r t h a t h i s t r e a t m e n t f r e q u e n c y was j u s t i f i e d by an 
MRI s t u d y s h o w i n g p r o b a b l e d i s c h e r n i a t i o n a t L5-S1* However, 
t h a t d i a g n o s i s , was s u b s e q u e n t l y n e g a t e d by a mye l o g r a m p e r f o r m e d 
by Dr* P o u l s o n , an o r t h o p e d i s t * On June 29, 1987, t h e i n s u r e r 
w r o t e S t e l l f l u g t h a t i t w o u l d c o n t i n u e t o pay f o r two o f f i c e 
v i s i t s p e r m o n t h , a b s e n t j u s t i f i c a t i o n f o r more f r e q u e n t t r e a t m e n t 

On A u g u s t 28, 1987, a p r i o r R e f e r e e a p p r o v e d a 
s t i p u l a t e d o r d e r w h e r e b y t h e p a r t i e s a g r e e d , i n t e r a l i a , t h a t a l l 
i s s u e s r a i s e d by c l a i m a n t ' s May, 1987, h e a r i n g r e q u e s t and a l l 
i s s u e s t h a t c o u l d have been r a i s e d up t o t h e d a t e o f t h e o r d e r 
were c o n c l u s i v e l y deemed s e t t l e d o r w a i v e d * C l a i m a n t f u r t h e r 
a g r e e d t o a d v i s e h i s m e d i c a l s e r v i c e p r o v i d e r s o f t h e t e r m s o f t h e 
o r d e r and t o " h o l d h a r m l e s s and i n d e m n i f y [ t h e i n s u r e r ] i n any 
a c t i o n t a k e n by any su c h h e a l t h c a r e p r o v i d e r a g a i n s t [ t h e 
i n s u r e r ] f o r o u t s t a n d i n g m e d i c a l s e r v i c e s w h i c h have n o t been 
p r e v i o u s l y j u s t i f i e d as r e a s o n a b l e and n e c e s s a r y t o t r e a t m e n t o f 
t h e c o m p e n s a b l e c o n d i t i o n . " The o r d e r a l s o p r o v i d e d f o r d i s m i s s a l 
o f c l a i m a n t ' s p e n d i n g h e a r i n g r e q u e s t * 

On September 30, 1987, t h e i n s u r e r w r o t e S t e l l f l u g t h a t 
i t c o n t i n u e d t o pay f o r t r e a t m e n t w i t h i n t h e D e p a r t m e n t ' s 
g u i d e l i n e s and t h a t t r e a t m e n t beyond t h o s e g u i d e l i n e s was 
e x c e s s i v e and n o n p a y a b l e * C l a i m a n t s u b s e q u e n t l y f i l e d t h e c u r r e n t 
h e a r i n g r e q u e s t , s e e k i n g m e d i c a l s e r v i c e s i n e x c e s s o f two 
t r e a t m e n t s p e r month and a p e n a l t y and a t t o r n e y f e e f o r t h e 
i n s u r e r ' s r e f u s a l t o pay f o r t h e same* 

At h e a r i n g , t h e i n s u r e r ' s c o u n s e l r e p r e s e n t e d t h a t 
m e d i c a l b i l l s f o r t r e a t m e n t s i n e x c e s s o f two p e r month r e n d e r e d 
a f t e r t h e d a t e o f t h e s t i p u l a t e d o r d e r were b e i n g p r o c e s s e d by h i s 
c l i e n t * I n an e f f o r t t o p r e s e r v e i s s u e s r e l a t i n g t o t h e f r e q u e n c y 
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o f p o s t - o r d e r t r e a t m e n t s , t h e p a r t i e s s t i p u l a t e d a t h e a r i n g t h a t 
t h o s e i s s u e s s h a l l n o t be deemed r a i s e d o r r a i s a b l e i n t h i s c a s e * 

CONCLUSIONS OF LAW AND OPINION 

The s o l e i s s u e i s w h e t h e r t h e d o c t r i n e o f r e s j u d i c a t a 
b a r s c l a i m a n t f r o m now a s s e r t i n g h i s m e d i c a l s e r v i c e s c l a i m f o r 
t r e a t m e n t s i n e x c e s s o f two p e r month r e n d e r e d p r i o r t o t h e d a t e 
o f t h e s t i p u l a t e d o r d e r * 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f 
c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d * N o r t h Clackamas S c h o o l 
D i s t * v* W h i t e , 305 Or 48, 50, on r e c o n 305 Or 406 ( 1 9 8 8 ) * The 
p r e c l u s i v e e f f e c t o f a p r i o r a d j u d i c a t i o n on a c l a i m i s c a l l e d 
" c l a i m p r e c l u s i o n * " I d *; R e s t a t e m e n t (Second) o f J u d g m e n t s , 
I n t r o d u c t i o n a t 1-5 ( 1 9 8 2 ) * The r u l e o f c l a i m p r e c l u s i o n i s t h a t 
i f a c l a i m i s l i t i g a t e d t o f i n a l j u d g m e n t , t h e j u d g m e n t p r e c l u d e s 
a s u b s e q u e n t a c t i o n between t h e same p a r t i e s on t h e same c l a i m o r 
any p a r t t h e r e o f * R e s t a t e m e n t (Second) o f Ju d g m e n t s , §§ 17-19, 
24; see a l s o C a r r v* A l l i e d P l a t i n g Co., 81 Or App 306, 309 
( 1 9 8 6 ) ; M i l l i o n v* SAIF, 45 Or App 1097, 1102, r e v den 289 Or 337 
( 1 9 8 0 ) * A R e f e r e e ' s o r d e r a p p r o v i n g a d i s p u t e d c l a i m s e t t l e m e n t 
and d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s a " j u d g m e n t " 
w i t h i n t h e meaning o f t h e above r u l e . See ORS 6 5 6 * 2 8 9 ( 4 ) ; P r o c t o r 
v* SAIF, 68 Or App 333, 335-36 ( 1 9 8 4 ) ; Tana L* W i l s o n , 40 Van 
N a t t a 476, 478 ( 1 9 8 8 ) * 

H e r e , t h e o r d e r p r o v i d e s t h a t c l a i m a n t s h a l l i n d e m n i f y 
t h e i n s u r e r i n any a c t i o n by a h e a l t h c a r e p r o v i d e r f o r 
o u t s t a n d i n g m e d i c a l s e r v i c e s w h i c h have " n o t been p r e v i o u s l y 
j u s t i f i e d as r e a s o n a b l e and n e c e s s a r y t o t r e a t m e n t o f t h e 
compens a b l e c o n d i t i o n . " The q u o t e d p h r a s e a p p a r e n t l y r e f e r s t o 
t r e a t m e n t s i n e x c e s s o f t h e D e p a r t m e n t ' s g u i d e l i n e s o f two v i s i t s 
p e r month* Hence, t h e o r d e r i s a f i n a l j u d g m e n t on t h e 
r e s p o n s i b i l i t y f o r payment o f t r e a t m e n t s e x c e e d i n g t h e 
g u i d e l i n e s * C l a i m a n t i s now p r e c l u d e d f r o m a s s e r t i n g h i s c l a i m 
f o r t h o s e t r e a t m e n t s * 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 22, 1988, i s 
a f f i r m e d * The Bo a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o exceed 
$758* 50* 

AMRAT & MINA A. PATEL, dba, 
Comfort Inn & Fir e s i d e Motel, Employer 
DEL0RES E. SLY, Claimant 
Milo Pope, Claimant's Attorney 
Stephen Finlayson, Employer's Attorney 
SAIF Corp Legal, Defense Attorney 

Reviewed by Bo a r d Members C r i d e r and F e r r i s * 

Amrat and Mina P a t e l , t h e a l l e g e d n o n c o m p l y i n g 
e m p l o y e r s , r e q u e s t r e v i e w o f R e f e r e e W asley's o r d e r t h a t : ( 1 ) 
f o u n d them t o be a n o n c o m p l y i n g e m p l o y e r ; and ( 2 ) f o u n d t h a t 
c l a i m a n t had s u f f e r e d a compensable l ow back i n j u r y * The i s s u e s 
on r e v i e w a r e c o v e r a g e , j u r i s d i c t i o n , and c o m p e n s a b i l i t y * We 
a f f i r m t h e R e f e r e e ' s o r d e r * 
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FINDINGS OF FACT 

The B o a r d a d o p t s t h e f i n d i n g s o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n - . 

On J a n u a r y 4, 1985, t h e Board r e c e i v e d t h e n o n c o m p l y i n g 
e m p l o y e r ' s r e q u e s t f o r h e a r i n g o b j e c t i n g t o t h e SAIF C o r p o r a t i o n ' s 
a c c e p t a n c e o f t h e c l a i m and t h e amount o f c o m p e n s a t i o n awarded by 
a D e t e r m i n a t i o n O r d e r i s s u e d O c t o b e r 1 , 1985 , However, t h e 
r e q u e s t d i d n o t deny c l a i m a n t ' s i n j u r y c l a i m , n or d i d i t i n f o r m 
c l a i m a n t o f her h e a r i n g r i g h t s . F u r t h e r m o r e , a copy o f t h e 
r e q u e s t was n o t m a i l e d t o c l a i m a n t , 

CONCLUSIONS.OF LAW AND OPINION 

The R e f e r e e f o u n d t h e e m p l o y e r t o be n o n c o m p l y i n g and 
t h e c l a i m c o m p e n s a b l e . On r e v i e w , t h e n o n c o m p l y i n g e m p l o y e r 
a r g u e s t h a t c l a i m a n t was n o t i n j u r e d a t work and t h u s i s n o t 
e n t i t l e d t o d i s a b i l i t y b e n e f i t s . We a d o p t t h e R e f e r e e ' s 
c o n c l u s i o n s w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n c o n c e r n i n g t h e 
c o m p e n s a b i l i t y i s s u e . 

D e r r y b e r r y v. Pokey, 91 Or App 533 ( 1 9 8 8 ) a d d r e s s e s t h e 
i s s u e o f d e n i a l o f a c l a i m by a n o n c o m p l y i n g e m p l o y e r , A d e n i a l 
must i n f o r m t h e c l a i m a n t o f h e a r i n g r i g h t s and must be m a i l e d t o 
t h e c l a i m a n t f o r m e r ORS 6 5 6 , 2 6 2 ( 8 ) , The c o u r t f o u n d t h a t s i n c e 
SAIF p r o p e r l y a c c e p t e d t h e c l a i m and no p a r t y had e v e r p r o p e r l y 
d e n i e d i t , c l a i m a n t was e n t i t l e d t o c o m p e n s a t i o n , A l e t t e r t o t h e 
W o r k e r s ' C o m p e n s a t i o n Board r e q u e s t i n g a h e a r i n g does n o t s a t i s f y 
t h e D e r r y b e r r y r e q u i r e m e n t . See a l s o D a r r e l l E, B r e y m i e r , 40 Van 
N a t t a 1164 ( 1 9 8 8 ) 

I n t h e p r e s e n t c a s e , t h e B o a r d r e c e i v e d t h e n o n c o m p l y i n g 
e m p l o y e r ' s r e q u e s t f o r h e a r i n g on J a n u a r y 4, 1985, The r e q u e s t 
d i d n o t i n f o r m c l a i m a n t o f h e a r i n g r i g h t s . No copy o f t h e r e q u e s t 
was m a i l e d t o c l a i m a n t . S i n c e no p r o p e r d e n i a l o f c o m p e n s a b i l i t y 
was made, we h o l d t h a t c l a i m a n t i s e n t i t l e d t o c o m p e n s a t i o n . 
C o n s e q u e n t l y , i t i s u n n e c e s s a r y t o a d d r e s s t h e m e r i t s o f t h e 
c o m p e n s a b i l i t y i s s u e , 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2, 1987 i s a f f i r m e d . 
For s e r v i c e s on B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e f e e o f $340, t o be p a i d by t h e SAIF C o r p o r a t i o n , on 
b e h a l f o f t h e n o n c o m p l y i n g e m p l o y e r . 

DELORES M. SHUTE,.Claimant WCB TP-89030 
Wi l l i a m H. Summerfield, Claimant's Attorney September 7, 1989 
James E. G r i f f i n , A ssistant Attorney General T h i r d Party D i s t r i b u t i o n Order 

Reviewed by Board Members C r i d e r and F e r r i s , 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a 
c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o c e e d s 
f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 6 5 6 , 5 9 3 ( 3 ) , C o n t e n d i n g 
t h a t t h e r e was a s u b s t a n t i a l p o s s i b i l i t y t h a t she w o u l d n o t have 
p r e v a i l e d a g a i n s t t h e t h i r d p a r t y , c l a i m a n t s u g g e s t s t h a t t h e 
p a y i n g a g e n c y ' s l i e n a g a i n s t t h e r e m a i n i n g b a l a n c e o f p r o c e e d s 
f r o m t h e s e t t l e m e n t s h o u l d be r e d u c e d , We c o n c l u d e t h a t a 
d i s t r i b u t i o n o f s e t t l e m e n t p r o c e e d s i n a c c o r d a n c e w i t h ORS 
6 5 6 , 5 9 3 ( 1 ) i s j u s t and p r o p e r , -1458-



FINDINGS OF FACT 

I n A u g u s t 1987, w h i l e p e r f o r m i n g her employment d u t i e s 
as an a s s i s t a n t manager f o r a v i d e o s t o r e , c l a i m a n t s l i p p e d and 
f e l l down a f l i g h t o f s t a i r s * Her c o n d i t i o n was d i a g n o s e d as 
lumbar s t r a i n w i t h s c i a t i c a * The c l a i m was a c c e p t e d * 

C l a i m a n t , t h r o u g h h er l e g a l c o u n s e l , b r o u g h t s u i t 
a g a i n s t a t h i r d p a r t y , t h e o w n e r / l e s s o r o f t h e b u i l d i n g * W i t h 
SAIF's a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t y have s e t t l e d t h e 
cause o f a c t i o n f o r $7,500* 

SAIF's " t h i r d p a r t y " l i e n f o r i t s c l a i m c o s t s t o t a l s 
$5,205*33* The amount o f t h i s l i e n i s n o t c o n t e s t e d * A f t e r 
d e d u c t i o n f o r c l a i m a n t ' s a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and 
s t a t u t o r y 1/3 s h a r e , a b a l a n c e o f $3,748*88 r e m a i n s * 

A d i s t r i b u t i o n o f t h e r e m a i n i n g b a l a n c e o f t h e t h i r d 
p a r t y s e t t l e m e n t p r o c e e d s t o SAIF i s j u s t and p r o p e r . 

CONCLUSIONS OF LAW 

I f t h e w o r k e r or b e n e f i c i a r i e s s e t t l e t h e t h i r d p a r t y 
c l a i m w i t h p a y i n g agency a p p r o v a l , t h e agency i s a u t h o r i z e d t o 
a c c e p t as i t s s h a r e o f t h e p r o c e e d s "an amount w h i c h i s j u s t and 
p r o p e r , " p r o v i d e d t h a t t h e w o r k e r r e c e i v e s a t l e a s t t h e amount t o 
w h i c h he i s e n t i t l e d under ORS 6 5 6 * 5 9 3 ( 1 ) and ( 2 ) . ORS 
6 5 6 , 5 9 3 ( 3 ) ; E s t a t e o f T r o y Vance v. W i l l i a m s , 84 Or App 616, 
619-20 ( 1 9 8 7 ) * Any c o n f l i c t as t o what may be a " j u s t and p r o p e r 
d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Boar d * ORS 656* 5 9 3 ( 3 )-. 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y 
r e c o v e r y o b t a i n e d by j u d g m e n t , ORS 6 5 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y 
a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by s e t t l e m e n t * R o b e r t L. C a v i l , 39 Van N a t t a 721 ( 1987 )-. ORS 
6 5 6 . 5 9 3 ( 1 ) p r o v i d e s i n e x a c t d e t a i l how, and i n what o r d e r , t h e 
p r o c e e d s o f any damages s h a l l be d i s t r i b u t e d * 

P u r s u a n t t o ORS 656 * 593 ( 1 ) ( a ) , c o s t s and a t t o r n e y f e e s 
i n c u r r e d s h a l l be i n i t i a l l y d i s b u r s e d . Then, t h e w o r k e r s h a l l 
r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f t h e b a l a n c e o f t h e r e c o v e r y * 
ORS 656 * 5 9 3 ( 1 ) ( b ) * The p a y i n g agency s h a l l be p a i d and r e t a i n t h e 
b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s com p e n s a t e d f o r 
i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s 
r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r c o m p e n s a t i o n and 
o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 656*001 t o 656*794. 
See ORS 656 . 5 9 3 ( 1 ) (c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d t o t h e 
w o r k e r * ORS 65 6 -. 593 ( 1) ( d ) . 

As p r e v i o u s l y n o t e d , we g e n e r a l l y a p p l y t h e s t a t u t o r y 
f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y j u d g m e n t , ORS 
6 5 6 . 5 9 3 ( 1 ) , t o t h e d i s t r i b u t i o n o f p r o c e e d s f r o m a t h i r d p a r t y 
s e t t l e m e n t * R o b e r t L * C a v i l , s u p r a * We t a k e such an a p p r o a c h t o 
a v o i d m a k i n g " e q u i t a b l e d i s t r i b u t i o n s on an ad hoc b a s i s " and t o 
p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as t h e y seek 
t o s e t t l e a t h i r d p a r t y a c t i o n . See M a r v i n T h o r n t o n , 34 Van N a t t a 
34 Van N a t t a 999, 1002 ( 1 9 8 2 ) * On r a r e o c c a s i o n s , c i r c u m s t a n c e s 
may j u s t i f y a d e p a r t u r e f r o m t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a . 
See R o b e r t T* G e r l a c h , 36 Van N a t t a 293, 296 ( 1 9 8 4 ) ( P a y i n g 
a g e n c y ' s l i e n r e d u c e d t o " i n e f f e c t , r e c o n s t r u c t an a g r e e m e n t t h e 
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p a r t i e s s u b s t a n t i a l l y e n t e r e d i n t o , b u t w h i c h s u b s e q u e n t l y f e l l 
a p a r t p r i m a r i l y due t o an u n f o r t u n a t e f a i l u r e o f c o m m u n i c a t i o n * " ) 

H e r e , c l a i m a n t c h a l l e n g e s t h e p a y i n g a g e n c y ' s 
e n t i t l e m e n t t o t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m t h e t h i r d 
p a r t y s e t t l e m e n t * A s s e r t i n g t h a t t h e r e was "a s u b s t a n t i a l 
p o s s i b i l i t y o f a d e f e n s e v e r d i c t " had she c h o s e n t o c o n t i n u e t o 
p u r s u e t h e t h i r d p a r t y l i t i g a t i o n , c l a i m a n t c o n t e n d s t h a t SAIF's 
l i e n s h o u l d " a u t o m a t i c a l l y be r e d u c e d by f i f t y p e r c e n t * " 

We f i n d no p e r s u a s i v e r e a s o n t o d e p a r t f r o m o u r g e n e r a l 
a p p r o a c h o f r e s o l v i n g d i s t r i b u t i o n c o n f l i c t s i n a c c o r d a n c e w i t h 
t h e s t a t u t o r y f o r m u l a * T h e r e f o r e , we c o n c l u d e t h a t a d i s t r i b u t i o n 
i n a c c o r d a n c e w i t h ORS 6 5 6 * 5 9 3 ( 1 ) i s j u s t and p r o p e r * 

I n e s s e n c e , c l a i m a n t i s a d v o c a t i n g a p o s i t i o n t h a t i s 
a v a i l a b l e t o any p a r t y i n a d i s p u t e i n v o l v i n g t h e d i s t r i b u t i o n o f 
a t h i r d p a r t y r e c o v e r y * i * e * , i t w o u l d be more e q u i t a b l e t o o r d e r 
a d i s t r i b u t i o n t h a t r e s u l t s i n h e r r e c e i p t o f a l a r g e r p o r t i o n o f 
t h e t h i r d p a r t y s e t t l e m e n t * We have c o n s i s t e n t l y r e j e c t e d s uch an 
a r g u m e n t , r e a s o n i n g t h a t , i n t h e l o n g r u n t h e r e s u l t s w o u l d be 
random, s t a n d a r d l e s s , and, t h u s , i n e q u i t a b l e * See John C* Adams, 
40 Van N a t t a 1794 ( 1 9 8 8 ) , a f f ' d mem L i b e r t y N o r t h w e s t v* Adams, 97 
Or App 587 ( J u l y 19, 1989 ) ; W i l l i a m C-. S m i t h , 40 Van N a t t a 1259 
(1988 ) * 

As we r e c e n t l y r e i t e r a t e d i n C h r i s A* M e i r n d o r f , 41 Van 
N a t t a 962 ( J u n e 8, 1 9 8 9 ) , o u r r e a s o n i n g i s based on t h e f o l l o w i n g 
p r i n c i p l e s * Under t h e s t a t u t o r y d i s t r i b u t i o n f o r m u l a , t h e p a r t i e s 
g e n e r a l l y know where t h e y s t a n d * On t h e o t h e r hand, i f t h e 
p a r t i e s knew o n l y t h a t each w o u l d r e c e i v e t h a t p o r t i o n o f t h e 
s e t t l e m e n t t h a t t h e c u r r e n t B o a r d t h e n r e g a r d e d as e q u i t a b l e , 
s e t t l e m e n t o f a t h i r d p a r t y a c t i o n w o u l d a t l e a s t be more 
d i f f i c u l t , i f n o t i m p o s s i b l e * M a r v i n T h o r n t o n , s u p r a a t page 1002* 

C l a i m a n t p r o p o s e s t h e i m p l e m e n t a t i o n o f t h i s s o - c a l l e d 
" f i f t y p e r c e n t " s t a n d a r d as a method o f d i s t r i b u t i n g t h i r d p a r t y 
s e t t l e m e n t s i n a manner t h a t " e q u i t a b l y r e f l e c t [ s ] t h e r e a l r i s k s 
o f l i t i g a t i o n f a c e d by p l a i n t i f f s w i t h t e n u o u s c l a i m s * " We r e j e c t 
t h e p r o p o s a l . 

To b e g i n , we a r e u n a b l e t o d i s c e r n a l o g i c a l c o r r e l a t i o n 
b etween a w o r k e r ' s c o m p a r a t i v e n e g l i g e n c e and t h e amount o f a 
p a y i n g a g e n c y ' s l i e n * A w o r k e r ' s n e g l i g e n c e , o r l a c k t h e r e o f , i s 
s o l e l y an i s s u e f o r r e s o l u t i o n between t h e w o r k e r and t h e t h i r d 
p a r t y * M o r e o v e r , i t i s one o f t h e r i s k s w h i c h n a t u r a l l y 
a c c o m p a n i e s t h e w o r k e r ' s e l e c t i o n t o p r o c e e d a g a i n s t a t h i r d p a r t y 
p u r s u a n t t o ORS 656*578* 

S h o u l d t h e t h i r d p a r t y r a i s e f o r m i d a b l e a f f i r m a t i v e 
d e f e n s e s t o t h e w o r k e r ' s cause o f a c t i o n , t h e w o r k e r has s e v e r a l 
o p t i o n s * She can p r o c e e d f u r t h e r , t h e r e b y i n c u r r i n g a d d i t i o n a l 
l i t i g a t i o n c o s t s i n an a c t i o n f r o m w h i c h she may n o t p r e v a i l , or 
seek s e t t l e m e n t , and r e c e i v e a r e c o v e r y r e d u c e d f r o m t h a t w h i c h 
she i n i t i a l l y s o u g h t * I n ^ e i t h e r s c e n a r i o , t h e w o r k e r ' s d e c i s i o n 
i s n o t w i t h o u t a d e g r e e o f r i s k * Y e t , we s u b m i t t h a t t h i s r i s k 
r e s t s s q u a r e l y w i t h t h e a p p r o p r i a t e p a r t y * 

As p r o s e c u t o r o f t h e t h i r d p a r t y a c t i o n , t h e w o r k e r i s 
aware o f t h e p o t e n t i a l weaknesses o f her c a s e , as w e l l as t h e 
s t a t u t o r y d i s t r i b u t i o n schemes f o r any t h i r d p a r t y r e c o v e r y . 
C o n s i d e r i n g t h i s a c c e s s a b i l i t y t o v i t a l i n f o r m a t i o n , t h e w o r k e r i s 

-1460-



i n t h e b e s t p o s i t i o n t o make an i n f o r m e d and r e a s o n e d d e c i s i o n 
c o n c e r n i n g t h e f u t u r e o f t h e t h i r d p a r t y a c t i o n * 

On t h e o t h e r hand, t h e p a y i n g agency i s s t a t u t o r i l y 
r e q u i r e d t o p r o v i d e c o m p e n s a t i o n b e n e f i t s t o t h e w o r k e r * These 
c l a i m c o s t s r e m a i n c o n s t a n t r e g a r d l e s s o f t h e w o r k e r ' s f a u l t o r 
t h e amount o f any t h i r d p a r t y r e c o v e r y * F u r t h e r m o r e , as a p a y i n g 
a g e n c y , i t i s e n t i t l e d t o a s h a r e o f a w o r k e r ' s t h i r d p a r t y 
r e c o v e r y , o n l y a f t e r d e d u c t i o n s f o r a t t o r n e y f e e s , l i t i g a t i o n 
c o s t s , and t h e w o r k e r ' s s t a t u t o r y o n e - t h i r d p o r t i o n * See ORS 
656 * 5 9 3 ( 1 ) , ( 3 ) * Thus, t h e s t a t u t e s f o r e s e e t h a t t h e c o s t s o f a 
" r i s k y " l i t i g a t i o n a r e d e s i g n e d t o be b o r n e by t h e p r o s e c u t o r o f 
t h e t h i r d p a r t y a c t i o n , who i s t h e w o r k e r i n t h i s c a s e , f r o m t h e 
r e c o v e r y p r o c e e d s * I t i s o n l y a f t e r t h e s a t i s f a c t i o n o f t h e 
a f o r e m e n t i o n e d c o s t s t h a t t h e w o r k e r and t h e p a y i n g agency r e c e i v e 
t h e i r r e s p e c t i v e s h a r e s o f t h e b a l a n c e , w h a t e v e r t h o s e amounts may 
be* 

I n c o n c l u s i o n , we c o n s i d e r any s t a n d a r d w h i c h w o u l d 
i n j e c t t h e e l e m e n t o f a w o r k e r ' s f a u l t i n t o t h e d i s t r i b u t i o n 
scheme f o r t h i r d p a r t y s e t t l e m e n t s t o be c o n t r a r y t o t h e w o r k e r s ' 
c o m p e n s a t i o n a c t i n g e n e r a l and t h e a f o r e m e n t i o n e d s t a t u t e s i n 
p a r t i c u l a r . C o n s e q u e n t l y , we d e c l i n e t o a d o p t such a s t a n d a r d * 

A c c o r d i n g l y , we h o l d t h a t a d i s t r i b u t i o n o f t h e t h i r d 
p a r t y s e t t l e m e n t p r o c e e d s i n a c c o r d a n c e w i t h ORS 6 5 6 * 5 9 3 ( 1 ) i s 
" j u s t and p r o p e r * " Inasmuch as SAIF's t h i r d p a r t y l i e n e x c e e d s 
che r e m a i n i n g b a l a n c e o f s e t t l e m e n t p r o c e e d s , c l a i m a n t ' s a t t o r n e y 
i s d i r e c t e d t o d i s t r i b u t e t h e r e m a i n d e r o f t h e p r o c e e d s t o t h e 
SAIF C o r p o r a t i o n . 

I T IS SO ORDERED* 

LORI L. AASTED, Claimant WCB 87-04889 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys September 18, 1989 
Roberts, et a l . , Defense Attorneys Order on Reconsideration 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f o u r A u g u s t 3 1 , 
1989 O r d e r on Review t h a t r e v e r s e d a R e f e r e e ' s o r d e r and u p h e l d 
t h e s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l d e n i a l o f c h i r o p r a c t i c 
t r e a t m e n t f o r a low back i n j u r y i n e x c e s s o f two t i m e s p e r m o n t h . 
S p e c i f i c a l l y , c l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o t h e 
c a r r i e r - p a i d a t t o r n e y f e e , as awarded by t h e R e f e r e e , f o r 
p r e v a i l i n g a g a i n s t a d e n i a l o f a l l c h i r o p r a c t i c t r e a t m e n t . 

On F e b r u a r y 19, 1987, t h e e m p l o y e r i s s u e d a d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m . I t f u r t h e r d e n i e d any and a l l 
t r e a t m e n t r e n d e r e d by Dr. U r b a n , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , 
i n J a n u a r y 1987 on t h e b a s i s t h a t h i s c h a r t n o t e s i n d i c a t e d t h a t he 
was t r e a t i n g a r e a s n o t r e l a t e d t o t h e i n d u s t r i a l i n j u r y . 

On May 27, 1987, t h e e m p l o y e r i s s u e d an addendum t o t h e 
d e n i a l l e t t e r o f F e b r u a r y 19, 1987. T h i s addendum d e n i e d a l l 
c h i r o p r a c t i c t r e a t m e n t d i r e c t e d t o w a r d s c l a i m a n t ' s k n e e s , e l b o w s , 
s h o u l d e r s , h i p s , f e e t , w r i s t and n e c k . I t a l s o c l a r i f i e d t h e 
F e b r u a r y 19, 1987 d e n i a l o f t r e a t m e n t t o w a r d s t h e c o m p e n s a b l e low 
back i n j u r y by d e n y i n g such t r e a t m e n t s i n e x c e s s o f two t i m e s p e r 
m onth. 

The R e f e r e e ' s o r d e r u p h e l d t h e May 27, 1987 d e n i a l w i t h 
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t h e e x c e p t i o n o f t h a t p o r t i o n o f i t t h a t r e l a t e d t o c h i r o p r a c t i c 
t r e a t m e n t i n e x c e s s o f two t i m e s p e r month f o r c l a i m a n t ' s l o w back 
i n j u r y . The R e f e r e e ' s o r d e r f u r t h e r awarded c l a i m a n t ' s a t t o r n e y 
$1,500, f o r o v e r c o m i n g t h a t p o r t i o n o f t h e c a r r i e r ' s d e n i a l 
r e l a t i n g t o c h i r o p r a c t i c t r e a t m e n t f o r c l a i m a n t ' s c o m p e n s a b l e back 
i n j u r y . 

Our A u g u s t 3 1 , 1989 O r d e r on Review, r e v e r s e d t h e 
R e f e r e e ' s o r d e r and u p h e l d t h e May 27, 1987 amended d e n i a l i n i t s 
e n t i r e t y . 

C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o an a t t o r n e y 
f e e f o r o v e r c o m i n g t h e F e b r u a r y 19, 1987 d e n i a l . We d i s a g r e e . 

The F e b r u a r y 19, 1987 d e n i a l was i n c o r p o r a t e d by 
r e f e r e n c e i n t o t h e May 27, 1987 "addendum" d e n i a l . However, based 
upon t h e p a r t i e s p o s i t i o n s , as r e c i t e d a t h e a r i n g , o n l y t h e May 
27, 1987 addendum d e n i a l was a t i s s u e . T h a t d e n i a l e f f e c t i v e l y 
w i t h d r e w t h e " a c r o s s - t h e - b o a r d " d e n i a l o f Dr. Urban's t r e a t m e n t 
and s u b s t i t u t e d a d e n i a l o f t r e a t m e n t i n e x c e s s o f two t i m e s p e r 
month f o r t h e l o w back and t r e a t m e n t f o r n o n compensable 
c o n d i t i o n s . The R e f e r e e ' s o r d e r p a r t i a l l y s e t t h e d e n i a l a s i d e 
t h e r e b y e n t i t l i n g c l a i m a n t t o an c a r r i e r - p a i d f e e a t t h e h e a r i n g 
l e v e l . However, o u r O r d e r on Review r e v e r s e d t h e R e f e r e e and 
u p h e l d t h e May 27, 1987 d e n i a l i n i t s e n t i r e t y . Thus, c l a i m a n t 
has n o t overcome t h e e m p l o y e r ' s d e n i a l and i s n o t e n t i t l e d t o an 
c a r r i e r - p a i d a t t o r n e y f e e . 

A c c o r d i n g l y , o u r A u g u s t 3 1 , 1989 o r d e r i s a b a t e d and 
w i t h d r a w n . On r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e 
t o and r e p u b l i s h o u r A u g u s t 3 1 , 1989 o r d e r . The p a r t i e s ' r i g h t s 
o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

RICHARD R. BOATSMAN, Claimant WCB 89-03776 
Robert J. Guarrasi, Claimant's Attorney September 18, 1989 
Kevin L. Mannix, Defense Attorney Order Denying Motion t o Dismiss 

The s e l f - i n s u r e d e m p l o y e r has moved f o r an o r d e r 
d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r r e v i e w on t h e g r o u n d t h a t t h e 
r e q u e s t i s u n t i m e l y . The m o t i o n i s d e n i e d . 

FINDINGS 

The R e f e r e e ' s O p i n i o n and O r d e r i s s u e d June 23, 1989. 
On J u l y 8, 1989, c l a i m a n t , t h r o u g h h i s a t t o r n e y , m a i l e d a copy o f 
a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r t o t h e 
e m p l o y e r ' s c o u n s e l . The r e q u e s t was ac c o m p a n i e d by a c o v e r l e t t e r 
f r o m c l a i m a n t ' s c o u n s e l , w h i c h was a d d r e s s e d t o t h e C h a i r m a n o f 
t h e B o a r d i n c a r e o f t h e Salem o f f i c e . The r e q u e s t , as w e l l as 
t h e c o v e r l e t t e r , were d a t e d J u l y 8, 1989. I t was r e c e i v e d on 
J u l y 10, 1989 by t h e e m p l o y e r ' s c o u n s e l . 

On J u l y 2 1 , 1989"^ t h e Bo a r d r e c e i v e d a r e q u e s t f o r 
r e v i e w o f t h e R e f e r e e ' s o r d e r f r o m t h e e m p l o y e r , t h r o u g h i t s 
a t t o r n e y . The r e q u e s t , w h i c h was n o t m a i l e d by r e g i s t e r e d o r 
c e r t i f i e d m a i l , i n d i c a t e d t h a t a copy had been p r o v i d e d t o 
c l a i m a n t and h i s a t t o r n e y . On J u l y 26, 1989, t h e Board m a i l e d a 
c o m p u t e r - g e n e r a t e d l e t t e r t o t h e p a r t i e s a c k n o w l e d g i n g t h e 



I f c l a i m a n t ' s r e q u e s t f o r r e v i e w was d e l i v e r e d t o t h e 
B o a r d , i t was n o t r o u t e d t o t h e f i l e i n t h i s c a s e u n t i l a copy was 
s u b m i t t e d by c o u n s e l f o r t h e e m p l o y e r on A u g u s t 23, 1989. 

C l a i m a n t ' s r e q u e s t f o r r e v i e w o f t h e R e f e r e e ' s o r d e r was 
m a i l e d t o t h e Board on J u l y 8, 1989. 

ULTIMATE FINDINGS 

C l a i m a n t ' s r e q u e s t f o r r e v i e w was m a i l e d t o t h e B o a r d 
w i t h i n 30 days f r o m t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r 
t h e d a t e on w h i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , 
one o f t h e p a r t i e s r e q u e s t s B o a r d r e v i e w under ORS 656.295. ORS 
6 5 6 . 2 8 9 ( 3 ) . R e q u e s t s f o r B o a r d r e v i e w s h a l l be m a i l e d t o t h e 
Boa r d and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e R e f e r e e . ORS 6 5 6 . 2 9 5 ( 2 ) . C o m p l i a n c e 
w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t f o r 
r e v i e w be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y 
p e r i o d . A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 

I f f i l i n g o f a r e q u e s t f o r B o a r d r e v i e w o f a R e f e r e e ' s 
o r d e r i s a c c o m p l i s h e d by m a i l i n g , i t s h a l l be presumed t h a t t h e 
r e q u e s t was m a i l e d on t h e d a t e shown on a r e c e i p t f o r r e g i s t e r e d 
or c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d S t a t e s P o s t a l 
S e r v i c e s h o w i n g t h e d a t e o f m a i l i n g . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . I f 
t h e r e q u e s t i s n o t m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e 
r e q u e s t i s a c t u a l l y r e c e i v e d by t h e Board a f t e r t h e d a t e f o r 
f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was u n t i m e l y u n l e s s 
t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

H e r e , t h e 3 0 t h day a f t e r t h e R e f e r e e ' s June 23, 1989 
o r d e r was J u l y 23, 1989, a Sunday. Thus, t h e l a s t day t o t i m e l y 
s u b m i t a r e q u e s t f o r B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r was 
Monday J u l y 24, 1989. See ORS 174.120. C l a i m a n t ' s r e q u e s t f o r 
B o a r d r e v i e w was m a i l e d by n e i t h e r r e g i s t e r e d n o r c e r t i f i e d m a i l . 
S i n c e t h e r e q u e s t was a c t u a l l y r e c e i v e d by t h e Board on A u g u s t 23, 
1989, w h i c h i s a f t e r t h e d a t e f o r t i m e l y f i l i n g , i t i s presumed t o 
be u n t i m e l y u n t i l c l a i m a n t e s t a b l i s h e s t h a t t h e m a i l i n g was 
t i m e l y . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

I n r e s p o n s e t o t h e e m p l o y e r ' s m o t i o n t o d i s m i s s , 
c l a i m a n t has s u b m i t t e d an a f f i d a v i t f r o m h i s a t t o r n e y . C l a i m a n t ' s 
c o u n s e l c e r t i f i e s t h a t he p e r s o n a l l y p r e p a r e d c l a i m a n t ' s r e q u e s t 
f o r r e v i e w o f t h e R e f e r e e ' s o r d e r and m a i l e d t h e r e q u e s t t o t h e 
Boa r d on J u l y 8, 1989. T h i s c e r t i f i c a t i o n , i n c o n j u n c t i o n w i t h 
t h e r e q u e s t and i t s a c c o m p a n y i n g c o v e r l e t t e r , e s t a b l i s h e s t h a t 
c l a i m a n t ' s r e q u e s t f o r r e v i e w was t i m e l y m a i l e d t o t h e B o a r d . 
C o n s e q u e n t l y , we c o n c l u d e t h a t t h e p r e s u m p t i o n o f u n t i m e l i n e s s has 
been overcome. See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) ; M a r i a Campos, 40 Van 
N a t t a 408 ( 1 9 8 8 ) . 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . As a 
r e s u l t o f o u r d e c i s i o n , t h e i d e n t i f i c a t i o n o f t h e p a r t i e s w i l l be 
a l t e r e d as f o l l o w s . C l a i m a n t s h a l l be t h e a p p e l l a n t and t h e 
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e m p l o y e r s h a l l be t h e r e s p o n d e n t . Upon r e c e i p t o f t h e h e a r i n g 
t r a n s c r i p t , c o p i e s w i l l be p r o v i d e d t o t h e p a r t i e s and a b r i e f i n g 
s c h e d u l e i m p l e m e n t e d . ' C l a i m a n t ' s a p p e l l a n t ' s b r i e f s h a l l be due 
14 days f r o m t h e d a t e o f m a i l i n g o f t h e t r a n s c r i p t . The 
e m p l o y e r ' s r e s p o n d e n t ' s / c r o s s - a p p e l l a n t ' s b r i e f s h a l l be due 14 
days f r o m t h e d a t e o f m a i l i n g o f c l a i m a n t ' s b r i e f . C l a i m a n t ' s 
r e p l y / c r o s s - r e s p o n d e n t ' s b r i e f s h a l l be due 7 days f r o m t h e d a t e 
o f m a i l i n g o f t h e e m p l o y e r ' s b r i e f . The e m p l o y e r ' s c r o s s - r e p l y 
b r i e f s h a l l be due 7 days f r o m t h e d a t e o f m a i l i n g o f c l a i m a n t ' s 
b r i e f . 

I T I S SO ORDERED. 

RODGER L. GAINES, Claimant WCB 87-13833 
Quinten E s t e l l , Claimant's Attorney September 18, 1989 
Richard Barber, Defense Attorney Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e B o a r d ' s A u g u s t 
3 1 , 1989 Or d e r on Review t h a t d e c l i n e d t o remand t h e m a t t e r t o t h e 
R e f e r e e f o r c o m p l e t i o n o f a p o s t - h e a r i n g d e p o s i t i o n and t h a t 
a f f i r m e d t h e R e f e r e e on t h e m e r i t s . C l a i m a n t c o n t e n d s t h a t , w i t h 
r e g a r d t o t h e remand i s s u e , t h e Bo a r d ' s f a c t u a l f i n d i n g s and 
c o n c l u s i o n s a r e e i t h e r u n s u p p o r t e d by t h e r e c o r d o r o t h e r w i s e 
i m p r o p e r . 

On r e c o n s i d e r a t i o n , we a d h e r e t o o u r p r i o r o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n and m o d i f i c a t i o n . 

F i r s t , we make t h e f o l l o w i n g f i n d i n g : 

"Dr. S t a n l e y ' s J a n u a r y 27, 1988 t e l e p h o n i c 
d e p o s i t i o n was d i s c o n t i n u e d when i t became 
a p p a r e n t t h a t he r e q u i r e d a d d i t i o n a l t i m e 
w i t h i n w h i c h t o r e v i e w h i s f i l e . 
C l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t t h e 
d e p o s i t i o n be r e c o n v e n e d i n p e r s o n , i n p a r t 
so t h a t he w o u l d have t h e o p p o r t u n i t y t o 
r e v i e w t h e documents t o w h i c h Dr. S t a n l e y 
was t e s t i f y i n g . " 

T h i s f i n d i n g i s i n l i e u o f o u r p r i o r f i n d i n g w h e r e i n we 
s t a t e d : 

" D u r i n g t h e c o u r s e o f t h a t d e p o s i t i o n , 
c l a i m a n t ' s a t t o r n e y s u g g e s t e d t h a t t h e 
d e p o s i t i o n be r e c o n v e n e d i n p e r s o n a t a 
l a t e r d a t e so t h a t c l a i m a n t ' s a t t o r n e y 
w o u l d have an o p p o r t u n i t y t o r e v i e w Dr. 
S t a n l e y ' s f i l e . " 

I n a d d i t i o n , we n o t e d i n o u r c o n c l u s i o n t h a t t h e r e c o r d 
d i s c l o s e d no " c u l p a b i l i t y " on t h e p a r t o f t h e i n s u r e r w i t h r e g a r d 
t o t h e d e l a y i n c o m p l e t i n g Dr. S t a n l e y ' s d e p o s i t i o n . C l a i m a n t ' s 
c o u n s e l i s c o n c e r n e d t h a t o ur c o n c l u s i o n s u g g e s t s " c u l p a b i l i t y " on 
h i s p a r t . Such i s n o t t h e c a s e . C l a i m a n t had r e q u e s t e d t h e 
d e p o s t i o n o f Dr. S t a n l e y . Had t h e i n s u r e r i m p r o p e r l y c a u s e d o r 
c o n t r i b u t e d t o t h e d e l a y i n Dr. S t a n l e y ' s d e p o s i t i o n , o u r d e c i s i o n 
c o n c e r n i n g remand may have been d i f f e r e n t . I n any e v e n t , o u r 
c o n c l u s i o n was d i r e c t e d s o l e l y t o an e x a m i n a t i o n o f t h e i n s u r e r ' s 
c o n d u c t and s h o u l d n o t be r e a d so as t o s u g g e s t t h a t c l a i m a n t ' s 
c o u n s e l was h i m s e l f " c u l p a b l e " f o r t h e d e l a y . 
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A c c o r d i n g l y , o u r A u g u s t 3 1 , 1989 o r d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d and m o d i f i e d h e r e i n , we a d h e r e t o 
and r e p u b l i s h o u r p r i o r o r d e r i n i t s e n t i r e t y . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

DAVID L. ISRAEL, Claimant Own Motion 89-0493M 
National Union F i r e Ins. Co., Insurance C a r r i e r September 18, 1989 

Denial of Consent t o Issuance of 
Order. Desiqnating a Paying 
Agent (0RS~656.307) 

The C o m p l i a n c e D i v i s i o n has r e c e i v e d a r e q u e s t f o r a p r o 
r a t a d i s t r i b u t i o n o f t e m p o r a r y t o t a l d i s a b i l i t y payments b e t w e e n t h e 
a f o r e m e n t i o n e d 1978 knee i n j u r y c l a i m and a s e p a r a t e c l a i m f o r a 1988 
hand i n j u r y . See OAR 4 3 6 - 6 0 - 0 2 0 ( 2 ) . C l a i m a n t ' s a g g r a v a t i o n r i g h t s 
on t h e 1978 c l a i m have e x p i r e d , and t h a t c l a i m i s s u b j e c t t o ORS 
656.278. C o m p l i a n c e has r e q u e s t e d t h a t t h e Board d e t e r m i n e i f i t 
w i l l r e o p e n t h e 1978 c l a i m a n d / o r c o n s e n t t o d e s i g n a t i o n o f a p a y i n g 
a g e n t under OAR 4 3 8 - 1 2 - 0 3 2 ( 3 ) . 

The c o m p e n s a t i o n a t i s s u e h e r e was p a i d u n d e r t h e 1978 
i n j u r y c l a i m p u r s u a n t t o t h e s e l f - i n s u r e d e m p l o y e r ' s v o l u n t a r y 
r e o p e n i n g o f t h a t c l a i m . See ORS 656. 278 (4 ) ; OAR 438-12-025 (3 ) . 
The e m p l o y e r r e c l o s e d t h e c l a i m on J u l y 13, 1989, and c l a i m a n t has 
n o t r e q u e s t e d B o a r d r e v i e w o f t h a t c l o s u r e . See OAR 438-12-055 and 
438-12-060. Nor has t h e e m p l o y e r r e q u e s t e d r e i m b u r s e m e n t f r o m t h e 
Reopened C l a i m s R e s e r v e . See 438-12-052. 

We c o n c l u d e t h a t c o n s e n t t o d e s i g n a t i o n o f a p a y i n g a g e n t 
u n d e r OAR 438-12-032 i s n o t n e c e s s a r y i n t h i s s i t u a t i o n . We f u r t h e r 
c o n c l u d e t h a t no o t h e r e x e r c i s e o f own m o t i o n a u t h o r i t y i s r e q u i r e d 
a t t h e p r e s e n t t i m e . C o m p l i a n c e i s f r e e t o p r o c e e d w i t h t h e 
r e q u e s t e d p r o r a t e d i s t r i b u t i o n . 

I T I S SO ORDERED. 

JOHN L. KATZENBACH, Claimant WCB 85-14924 
Robert L. Chapman, Claimant's Attorney September 18, 1989 
Cowling & Heysell, Defense Attorneys Order on Remand 

T h i s case i s on remand f r o m t h e Supreme C o u r t . B o i s e 
Cascade C o r p o r a t i o n v. K a t z e n b a c h , 307 Or 391 ( 1 9 8 9 ) . The C o u r t 
r e v e r s e d and remanded o u r p r i o r o r d e r t h a t r e v e r s e d t h e R e f e r e e ' s 
o r d e r u p h o l d i n g t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f c u r r e n t 
m e d i c a l s e r v i c e s f o r a r i g h t w r i s t c o n d i t i o n . I n d o i n g s o , t h e 
C o u r t i n s t r u c t e d t h a t we a d d r e s s t h e m e r i t s o f c l a i m a n t ' s c l a i m 
u nder Bauman v. SAIF, 295 Or 788 ( 1 9 8 3 ) ; J o h n s o n v. S p e c t r a 
P h y s i c s , 303 Or 49 ( 1 9 8 7 ) ; and G e o r g i a P a c i f i c v. Piw o w a r , 305 Or 
494 ( 1 9 8 8 ) . We p r o c e e d t o do s o . 

For r e a s o n s d i f f e r e n t f r o m t h o s e s t a t e d i n o u r p r i o r 
o r d e r , we c o n t i n u e t o c o n c l u d e t h a t t h e R e f e r e e ' s o r d e r s h o u l d be 
r e v e r s e d and t h e e m p l o y e r ' s p a r t i a l d e n i a l s e t a s i d e . 

ISSUES 

1 . Whether t h e e m p l o y e r ' s a c c e p t a n c e o f c l a i m a n t ' s 
i n d u s t r i a l i n j u r y c l a i m f o r a r i g h t w r i s t s t r a i n , i n c l u d e d 
a c c e p t a n c e o f a c o n d i t i o n l a t e r d i a g n o s e d as a v a s c u l a r n e c r o s i s . 
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2. Whether c l a i m a n t ' s c o m p e n s a b l e r i g h t w r i s t i n j u r y 
was a m a t e r i a l c o n t r i b u t i n g cause o f t h e a v a s c u l a r n e c r o s i s 
c o n d i t i o n and r e s u l t i n g need f o r m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

The " 8 0 1 " c l a i m f o r m p r o v i d e s t h a t c l a i m a n t s u s t a i n e d a 
" r i g h t [ w j r i s t s t r a i n " on June 1 1 , 1985. The e m p l o y e r o f f i c i a l l y 
a c c e p t e d t h e c l a i m as an " i n j u r y " on June 18, 1985. S u b s e q u e n t l y , 
a f t e r i s s u i n g a p a r t i a l d e n i a l on November 15, 1985, t h e i n s u r e r 
amended t h e c l a i m f o r m by c h e c k i n g t h e box l a b e l e d " d e n i e d " 
a c c o m p a n i e d by t h e h a n d w r i t t e n d a t e "11-15-85." 

C l a i m a n t s u f f e r s f r o m a c o n g e n i t a l u l n a r m i n u s 
c o n d i t i o n , w h i c h p r e d i s p o s e d him t o d e v e l o p i n g a v a s c u l a r n e c r o s i s . 

A r i g h t w r i s t s t r a i n i s a s e p a r a t e c o n d i t i o n f r o m t h a t 
o f a v a s c u l a r n e c r o s i s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o m p e n s a b l e w r i s t i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a u s e o f h i s a v a s c u l a r n e c r o s i s c o n d i t i o n and need 
f o r m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW 

"Back-up" D e n i a l 

An e m p l o y e r may n o t "back-up" and deny a p r e v i o u s l y 
a c c e p t e d c o n d i t i o n , a b s e n t f r a u d , m i s r e p r e s e n t a t i o n or o t h e r 
i l l e g a l a c t i v i t y . Bauman, 295 a t 794. An e m p l o y e r ' s a c c e p t a n c e 
o f a c l a i m i n c l u d e s o n l y t h o s e c o n d i t i o n s s p e c i f i c a l l y a c c e p t e d i n 
w r i t i n g . J o h n s o n , 303 Or a t 55. Read t o g e t h e r , Bauman and 
Johnson r e q u i r e an e m p l o y e r t o compensate t h e w o r k e r " f o r t h e 
s p e c i f i c c o n d i t i o n i n t h e n o t i c e o f a c c e p t a n c e r e g a r d l e s s o f t h e 
cause o f t h a t c o n d i t i o n . " Piwowar, 305 Or a t 5 0 1 . 

As we u n d e r s t a n d t h e above c a s e s , t h e r u l e i n Bauman 
must be i n t e r p r e t e d i n t h e l i g h t o f J o h n s o n and Piwowar. The 
l a t t e r two c a s e s a d d r e s s what " c o n d i t i o n " was i n i t i a l l y a c c e p t e d , 
w h i c h must be d e t e r m i n e d b e f o r e t h e t r i e r o f f a c t can a s c e r t a i n 
w h e t h e r a p r e v i o u s l y a c c e p t e d c l a i m has been r e t r o a c t i v e l y d e n i e d 
i n v i o l a t i o n o f t h e Bauman r u l e . 

H e r e , t h e e m p l o y e r i n i t i a l l y m e r e l y c h e c k e d - t h e - b o x 
l a b e l e d " a c c e p t e d " on t h e c l a i m f o r m . (Ex. 1 ) . Had t h e e m p l o y e r 
s t o p p e d t h e r e , we w o u l d have had l i t t l e d i f f i c u l t y i n c o n c l u d i n g 
t h a t , l i k e t h e case i n J o h n s o n , i t had n o t s p e c i f i c a l l y a c c e p t e d 
i n w r i t i n g t h e a v a s c u l a r n e c r o s i s c o n d i t i o n . However, t h e 
e m p l o y e r d i d n o t do t h a t . A f t e r i t i s s u e d i t s p a r t i a l d e n i a l , 
d a t e d November 15, 1985, i t amended t h e c l a i m f o r m by 
c h e c k i n g - t h e - b o x l a b e l e d " d e n i e d " a c c o m p a n i e d by t h e d a t e 
"11-15-85." The i m p l i c a t i o n o f such a c t i o n , i s t h a t e m p l o y e r 
i t s e l f v i e w e d i t s " p a r t i a l " d e n i a l as a c o m p l e t e d e n i a l o f 
c l a i m a n t ' s a c c e p t e d c l a i m . I f s o , i t s h o u l d n o t be h e a r d t o now 
d e f e n d a c l a i m f o r an i m p e r m i s s i b l e "back-up" d e n i a l , on t h e b a s i s 
t h a t i t i s s u e d o n l y a p a r t i a l d e n i a l . 
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N o n e t h e l e s s , a b s e n t a s p e c i f i c w r i t t e n a c c e p t a n c e o f t h e 
c o n d i t i o n a t i s s u e , we a r e r e l u c t a n t t o c o n c l u d e t h a t p u r s u a n t t o 
J o h n s o n , t h e e m p l o y e r i n i t i a l l y a c c e p t e d t h e c o n d i t i o n o f 
a v a s c u l a r n e c r o s i s . T h e r e f o r e , a p p l i c a t i o n o f J o h n s o n does n o t 
r e s u l t i n a f i n d i n g t h a t t h e e m p l o y e r i s s u e d an i m p e r m i s s i b l e 
" back-up" d e n i a l . 

A more d i f f i c u l t m a t t e r i s w h e t h e r t h e e m p l o y e r i s s u e d 
an i m p e r m i s s i b l e " b a c k - u p " d e n i a l under t h e d i c t a t e s o f Piwowar. 
I n P i w o w a r , t h e w o r k e r s u f f e r e d a l o w back " s t r a i n . " On t h e "UOI" 
f o r m , t h e w o r k e r d e s c r i b e d her i n j u r y as a " s o r e b a c k . " L a t e r , 
e v i d e n c e r e v e a l e d t h a t t h e w o r k e r ' s i n j u r y may have a r i s e n f r o m a 
c o n d i t i o n known as " a n k y l o s i n g s p o n d y l i t i s , " w h i c h was u n r e l a t e d 
t o h e r employment and t h e r e f o r e n o t c o m p e n s a b l e . 305 Or 497. 
A l t h o u g h Piwowar h e l d t h a t t h e e m p l o y e r had a c c e p t e d t h e 
a n k o l y l o s i n g s p o n d y l i t i s c o n d i t i o n , t h e C o u r t i n s t r u c t e d t h a t i t 
w o u l d have r e a c h e d a d i f f e r e n t r e s u l t had t h e e m p l o y e r , as h e r e , 
a c c e p t e d o n l y a " s t r a i n . " 305 Or 5 0 1 . 

H e r e , t h e e m p l o y e r d i d j u s t t h a t ; i . e . , i t a c c e p t e d o n l y 
a " r i g h t w r i s t s t r a i n . " A " s t r a i n " i s a s e p a r a t e c o n d i t i o n f r o m 
t h a t o f " a v a s c u l a r n e c r o s i s . " See T a b e r ' s C y c l o p e d i c Medic 
D i c t i o n a r y , Ed. 15, p g s . 162, 1103, & 1636 ( 1 9 8 5 ) . A c c o r d i n g l y , 
c o n s i s t e n t w i t h t h e C o u r t ' s r e a s o n i n g i n Piwowar, we c o n c l u d e t h a t 
t h e e m p l o y e r d i d n o t u n w i t t i n g l y a c c e p t t h e s e p a r a t e c o n d i t i o n o f 
a v a s c u l a r n e c r o s i s by i t s a c c e p t a n c e o f a s t r a i n . 

C o m p e n s a b i l i t y 

We t u r n t o t h e m e r i t s . The R e f e r e e r e s o l v e d t h e m e r i t s 
o f t h i s case by a n a l y z i n g w h e t h e r c l a i m a n t had, i n f a c t , s u s t a i n e d 
an i n j u r y o r t r a u m a t o h i s r i g h t w r i s t on June 1 1 , 1985. We 
d i s a g r e e w i t h t h a t a p p r o a c h . 

I n our v i e w , t h e i s s u e o f w h e t h e r c l a i m a n t s u s t a i n e d an 
" i n j u r y " was n o t b e f o r e t h e R e f e r e e . T h a t n a r r o w f a c t u a l q u e s t i o n 
had been f i n a l l y d e t e r m i n e d by t h e i n s u r e r ' s i n i t i a l a c c e p t a n c e . 
(Ex. 1 ) . I t i s beyond d i s p u t e t h a t t h e i n s u r e r a c c e p t e d an 
" i n j u r y " t h a t o c c u r r e d on "June 1 1 , 1985." I d . I f t h e i n s u r e r 
w i s h e d t o l i t i g a t e w h e t h e r c l a i m a n t , i n f a c t , s u s t a i n e d an i n j u r y , 
i t s h o u l d have done so. I t d i d n o t . We w i l l n o t do i n d i r e c t l y , 
what t h e i n s u r e r d e c l i n e d t o do d i r e c t l y . 

I n s h o r t , we c o n c l u d e t h a t t h e r u l e i n Bauman n a r r o w l y 
o p e r a t e s t o p r o c e d u r a l l y b a r t h e i n s u r e r f r o m r e t r o a c t i v e l y 
d e n y i n g i t s a c c e p t a n c e o f an " i n j u r y . " Our i n q u i r y does n o t end 
t h e r e , however. We must p r o c e e d t o r e s o l v e w h e t h e r t h e a c c e p t e d 
J u n e , 1985, r i g h t w r i s t i n j u r y , m a t e r i a l l y c o n t r i b u t e d t o t h e 
c a u s a t i o n o f c l a i m a n t ' s a v a s c u l a r n e c r o s i s , o r c l a i m a n t ' s c u r r e n t 
need f o r m e d i c a l t r e a t m e n t f o r h i s a v a s c u l a r n e c r o s i s c o n d i t i o n . 

I n November, 1985, Dr. G r a n t , M.D., r e p o r t e d t h a t 
w i t h o u t a h i s t o r y o f a " t r a u m a t i c i n c i d e n t o r a b r u p t o n s e t o f p a i n 
w i t h any s p e c i f i c a c t i v i t y i t ' s h a r d t o p i n p o i n t t h e e t i o l o g y o f 
[ c l a i m a n t ' s ] l e s i o n . " ( E x s . 7 & 1 3 ) . The i m p l i c a t i o n o f G r a n t ' s 
r e p o r t i s t h a t , had c l a i m a n t s u s t a i n e d an i n j u r y , he w o u l d have 
v i e w e d i t as t h e cause o f t h e a v a s c u l a r n e c r o s i s c o n d i t i o n . 
Inasmuch as we have f o u n d above t h a t c l a i m a n t s u s t a i n e d an i n j u r y , 
we v i e w Dr. G r a n t as s u p p o r t i n g a f i n d i n g o f c o m p e n s a b i l i t y . 
S i m i l a r l y , Dr. M c i n t o s h t e s t i f i e d , t h a t a s s u m i n g t h e o c c u r r e n c e o f 
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an i n j u r y , t h e r e was "a good l i k e l i h o o d " t h a t i t w o u l d be d i r e c t l y 
r e l a t e d t o t h e c ause o f c l a i m a n t ' s a v a s c u l a r n e c r o s i s . 

I n t h e l i g ' h t o f t h e a b ove, we c o n c l u d e t h a t c l a i m a n t has 
p r o v e n t h a t t h e compen s a b l e J u n e , 1985, i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o t h e c a u s a t i o n and need f o r m e d i c a l s e r v i c e s f o r 
h i s c u r r e n t a v a s c u l a r n e c r o s i s c o n d i t i o n . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an a d d i t i o n a l 
a s s e s s e d f e e f o r s e r v i c e s r e n d e r e d a t a l l f o r u m s s u b s e q u e n t t o o u r 
p r i o r o r d e r o f November 19, 1987. ORS 6 5 6 . 3 8 8 ( 1 ) . However, 
ina s m u c h as we have n o t r e c e i v e d a s t a t e m e n t o f s e r v i c e s f r o m 
c l a i m a n t ' s a t t o r n e y , t o d a t e , we a r e p r e s e n t l y u n a b l e t o award 
such a f e e . OAR 4 3 8 - 1 5 - 0 1 0 ( 5 ) . For t h e r e a s o n s s t a t e d above and 
n o t t h o s e s t a t e d i n o u r p r i o r o r d e r , d a t e d November 19, 1987, we 
ad h e r e t o o u r p r i o r o r d e r w h i c h s e t a s i d e t h e e m p l o y e r ' s p a r t i a l 
d e n i a l , awarded a t t o r n e y f e e s , and remanded t h e c l a i m t o t h e 
emp l o y e r f o r f u r t h e r p r o c e s s i n g . 

I T I S SO ORDERED. 

LEROY R. FOWLER, Claimant Own Motion 89-0410M 
September 20, 1989 
Own Motion Order 

The s e l f - i n s u r e d e m p l o y e r has s u b m i t t e d t o t h e Board 
c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s A p r i l 12, 1982 
i n j u r y t o h i s r i g h t knee. C l a i m a n t ' s a g g r a v a t i o n r i g h t s have 
e x p i r e d . The s e l f - i n s u r e d e m p l o y e r has a c c e p t e d r e s p o n s i b i l i t y 
f o r t h e r i g h t knee c o n d i t i o n and r e l a t e d s u r g e r y , and i t 
recommends t h a t c l a i m a n t ' s c l a i m be re o p e n e d f o r payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e o u r "Own 
M o t i o n " a u t h o r i t y when we f i n d a w o r s e n i n g o f a compensable i n j u r y 
r e q u i r i n g e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r 
t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , we a r e 
a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n commencing 
f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d 
t h a t c l a i m a n t ' s c o m p e n s a b l e r i g h t knee i n j u r y has wo r s e n e d 
r e q u i r i n g s u r g e r y . A c c o r d i n g l y , h i s c l a i m i s r e o p e n e d f o r 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n t o commence A p r i l 2 1 , 1989, t h e 
d a t e he was h o s p i t a l i z e d f o r r i g h t knee s u r g e r y , and t o c o n t i n u e 
u n t i l h i s r i g h t knee c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y or he 
r e t u r n s t o r e g u l a r work a t h i s r e g u l a r wage, w h i c h e v e r i s 
e a r l i e r . Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e 1982 i n j u r y c l a i m s h o u l d be 
c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

P u r s u a n t t o our Own M o t i o n O r d e r , i s s u e d J a n u a r y 18, 
1989, c l a i m a n t may be r e c e i v i n g t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
f o r a s e p a r a t e 1979 l e f t knee i n j u r y w i t h t h e e m p l o y e r . (WCB Case 
No. 89-0137M). C l a i m a n t i s n o t e n t i t l e d t o r e c e i v e d o u b l e t h e 
s t a t u t o r y sum f o r t h e same p e r i o d o f t i m e l o s s because he has two 
s e p a r a t e d i s a b l i n g i n j u r i e s . F i s c h e r v. SAIF, 76 Or App 656, 661 
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( 1 9 8 5 ) ; Petshow v. P o r t l a n d B o t t l i n g Co., 62 Or App 614 ( 1 9 8 3 ) , 
r e v den 296 Or 350 ( 1984 ) . The e m p l o y e r i s f r e e t o p e t i t i o n t h e 
C o m p l i a n c e D i v i s i o n f o r a p r o r a t a d i s t r i b u t i o n o f paym e n t s 
between t h e two c l a i m s . See OAR 4 3 6 - 6 0 - 0 2 0 ( 2 ) . 

I T IS SO ORDERED. 

GINA J. GARRETY, Claimant WCB 87-09789 
Yacob & Associates, Claimant's Attorneys September 20, 1989 
SAIF Corp Legal, Defense Attorney Order on Review 

Reviewed by C r i d e r and P e r r y . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e H e i t k e m p e r ' s o r d e r t h a t : ( 1 ) d e c l i n e d t o c o n s i d e r 
E x h i b i t s 1 and 1 1 ; and ( 2 ) awarded c l a i m a n t a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n . On r e v i e w , t h e i s s u e s a r e e v i d e n t i a r y 
and t e m p o r a r y d i s a b i l i t y . 

The Board r e v e r s e s on t h e e v i d e n t i a r y i s s u e , b u t a f f i r m s 
on t h e i s s u e o f t e m p o r a r y d i s a b i l i t y . 

FINDINGS OF FACT 

E v i d e n t i a r y I s s u e 

E x h i b i t s 1 and 11 were a d m i t t e d i n t o e v i d e n c e w i t h o u t 
o b j e c t i o n . E x h i b i t 1 c o n s i s t s o f t h r e e pages o f c h a r t n o t e s f r o m 
c l a i m a n t ' s f o r m e r t r e a t i n g p h y s i c i a n , Dr. U t t e r b a c k . Exs. 1 , 3, & 
6. E x h i b i t 11 i s a c h a r t n o t e f r o m c l a i m a n t ' s c u r r e n t t r e a t i n g 
p h y s i c i a n , Dr. Waldram. Exs. 10 & 1 1 . 

Temporary D i s a b i l i t y 

The B o a r d a d o p t s t h e R e f e r e e ' s f i n d i n g s o f f a c t w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

On June 10, 1986, c l a i m a n t ' s t h e n t r e a t i n g p h y s i c i a n , 
Dr. U t t e r b a c k , r e l e a s e d her t o r e t u r n t o r e g u l a r work w i t h o u t 
r e s t r i c t i o n s . C l a i m a n t was n o t , however, m e d i c a l l y s t a t i o n a r y a t 
t h a t t i m e . C l a i m a n t d i d n o t become m e d i c a l l y s t a t i o n a r y u n t i l 
a f t e r O c t o b e r 3, 1986. 

CONCLUSIONS OF LAW 

E v i d e n t i a r y I s s u e 

The R e f e r e e a d m i t t e d E x h i b i t s 1 and 1 1 , b u t chose t o 
" i g n o r e " such e v i d e n c e i n d e c i d i n g t h i s case because he f o u n d i t 
" i m p o s s i b l e " t o a s c e r t a i n a u t h o r s o f t h o s e e x h i b i t s . We d i s a g r e e 
w i t h t h e R e f e r e e ' s f a i l u r e t o c o n s i d e r E x h i b i t s 1 and 11 i n 
r e s o l v i n g t h i s c a s e . 

As a m a t t e r o f p r o c e d u r e , we d i s a g r e e w i t h t h e p r a c t i c e 
o f a d m i t t i n g c e r t a i n documents and t h e n i g n o r i n g them when 
w e i g h i n g t h e e v i d e n c e . As a f a c t f i n d e r , a R e f e r e e i s n o t a t 
l i b e r t y t o i g n o r e c e r t a i n p o r t i o n s o f t h e r e c o r d . The remedy f o r 
n o n - a d m i s s i b l e d o c u m e n t s , i s an o b j e c t i o n . Here, E x h i b i t s 1 and 
11 were a d m i t t e d w i t h o u t o b j e c t i o n . A c c o r d i n g l y , t h e R e f e r e e 
s h o u l d have c o n s i d e r e d t h o s e e x h i b i t s i n d e c i d i n g t h i s c a s e . 
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F u r t h e r m o r e , a r e f e r e e i s n o t bound by common l a w o r 
s t a t u t o r y r u l e s o f e v i d e n c e and may c o n d u c t t h e h e a r i n g i n any 
manner t h a t w i l l a c h i e v e " s u b s t a n t i a l j u s t i c e . " ORS 6 5 6 . 2 8 3 ( 7 ) . 
H e r e , E x h i b i t s 1 and 11 a r e germane t o t h e i s s u e o f when c l a i m a n t 
was b o t h r e l e a s e d t o r e g u l a r work and became m e d i c a l l y 
s t a t i o n a r y . See F a z z o l a r i v U n i t e d Beer D i s t r i b u t o r s , 91 Or App 
592 on r e c o n 93 Or App 103 r e v den 307 Or 236 ( 1 9 8 8 ) . We a g r e e , 
t h e r e f o r e , w i t h t h e R e f e r e e ' s a d m i s s i o n o f t h o s e e x h i b i t s . 
However, a f t e r r e v i e w i n g t h e r e c o r d , we have f o u n d t h a t E x h i b i t 1 
was a u t h o r e d by Dr. U t t e r b a c k , and E x h i b i t 11 by Dr. Waldram. We 
t h e r e f o r e , d i s a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t i t i s 
" i m p o s s i b l e " t o a s c e r t a i n t h e a u t h o r s o f t h o s e e x h i b i t s . 

A c c o r d i n g l y , we have c o n s i d e r e d E x h i b i t s 1 and 11 i n 
c o n d u c t i n g o u r de novo r e v i e w o f t h i s c a s e . 

Temporary D i s a b i l i t y 

We a d o p t t h e R e f e r e e ' s o p i n i o n on t h e i s s u e o f 
c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m June 
10, 1986, t h r o u g h O c t o b e r 3, 1986, w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . A f t e r t h e R e f e r e e ' s o r d e r i s s u e d , t h e C o u r t o f 
A p p e a l s r e n d e r e d i t s d e c i s i o n i n F a z z o l a r i , s u p r a . The F a z z o l a r i 
c o u r t announced t h a t an i n s u r e r must c o n t i n u e t o pay t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n , u n l e s s t h e w o r k e r i s b o t h r e l e a s e d t o 
r e g u l a r work and m e d i c a l l y s t a t i o n a r y . 91 Or App a t 595. 

H e r e , c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y on June 10, 
1986, or a t any t i m e p r i o r t o O c t o b e r 3, 1986. A l t h o u g h Dr. 
U t t e r b a c k r e l e a s e d her t o r e t u r n t o r e g u l a r work on June 10, 1986 
see Ex. 1-2, he a l s o s t a t e d , i n t e r a l i a : " [ C l a i m a n t ] s t a t e s t h a t 
she i s g o i n g t o Montana i n j u s t a few days t o be w i t h h e r husband 
and was a d v i s e d t o c o n t i n u e her e x e r c i s e p r o g r a m and r e c h e c k w i t h 
an o r t h o p e d i s t t h e r e i f she g e t s i n t o t r o u b l e . " S e v e r a l weeks 
l a t e r , on J u l y 29, 1986, U t t e r b a c k c o u l d o n l y s p e c u l a t e as t o 
w h e t h e r c l a i m a n t was m e d i c a l l y s t a t i o n a r y because he had n o t seen 
her s i n c e h i s e x a m i n a t i o n o f June 10, 1986. However, on J u l y 23, 
1986, c l a i m a n t was e x a mined by Dr. H u n t e r , M.D., f o r c o n t i n u e d 
p r o b l e m s w i t h her l e f t knee. H u n t e r t r e a t e d w i t h 
a n t i - i n f l a m m a t o r i e s and s c h e d u l e d a f o l l o w u p e x a m i n a t i o n . 
E v e n t u a l l y , H u n t e r d i a g n o s e d a t o r n m e d i a l m e n i s c u s and p e r f o r m e d 
c o r r e c t i v e s u r g e r y on O c t o b e r 6, 1986. 

I n sum, f o r t h e r e a s o n s s t a t e d a b ove, we a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t was e n t i t l e d t o c o n t i n u e d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s f r o m June 10, 1986, t h r o u g h O c t o b e r 
3, 1986. C l a i m a n t ' s c o u n s e l has s u b m i t t e d a s t a t e m e n t o f 
s e r v i c e s , s e e k i n g an a t t o r n e y f e e f o r p r e v a i l i n g a g a i n s t SAIF's 
a p p e a l . However, c l a i m a n t ' s b r i e f was r e j e c t e d as u n t i m e l y . 
Under such c i r c u s t a n c e s , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y 
f e e . S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 23, 1988, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t 
d e c l i n e d t o c o n s i d e r E x h i b i t s 1 and 1 1 , i s r e v e r s e d . A l l 
r e m a i n i n g p o r t i o n s o f t h e o r d e r a r e a f f i r m e d . 
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KARL MITCHELL, Claimant Own Motion 86-0064M 
Pozzi, et a l . , Claimant's Attorneys September 20, 1989 

Own Motion Order Reviewing S e l f -
Closure 

C l a i m a n t a p p e a l s t h e i n s u r e r ' s J a n u a r y 3 1 , 1989, N o t i c e o f 
C l o s u r e , whereby t e m p o r a r y d i s a b i l i t y b e n e f i t s were t e r m i n a t e d as o f 
December 28, 1988. 

The Board r e o p e n e d t h i s c l a i m under ORS 656.278 by Own 
M o t i o n Order d a t e d June 30, 1987. T h e r e f o r e , t h i s c l a i m must be 
c l o s e d by t h e Board under t h e law and r u l e s i n e f f e c t on t h e d a t e t h e 
c l a i m was o r d e r e d r e o p e n e d . OAR 438-12-018. U n l i k e t h e c u r r e n t own 
m o t i o n l a w , t h e law and r u l e s i n e f f e c t on June 30, 1987, d i d n o t 
p e r m i t i n s u r e r s t o c l o s e c l a i m s w i t h o u t t h e i s s u a n c e o f a Bo a r d 
o r d e r . See f o r m e r ORS 656.278; OAR 438-12-005 eit s e g . C o n s e q u e n t l y , 
t h e i n s u r e r ' s s e l f - c l o s u r e o f t h i s c l a i m was i m p e r m i s s i b l e . 
A c c o r d i n g l y , t h e N o t i c e o f C l o s u r e i s s e t a s i d e . The r e c o r d 
p r e s e n t l y does n o t i n c l u d e any p e r s u a s i v e m e d i c a l e v i d e n c e t h a t 
c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . T h e r e f o r e , c l a i m c l o s u r e i s n o t 
p r o p e r a t t h i s t i m e . C l a i m a n t ' s c l a i m i s remanded t o t h e i n s u r e r f o r 
f u r t h e r p r o c e s s i n g a c c o r d i n g t o l a w . 

I T IS SO ORDERED. 

SARA I . SWARTW0UT, Claimant 
Peter 0. Hansen, Claimant's Attorney 

Own Motion 88-0426M 
September 20, 1989 
Own Motion Order of Enforcement 

C l a i m a n t r e q u e s t s t h a t t h e B o a r d e n f o r c e i t s A u g u s t 2, 1988 
Own M o t i o n O r d e r . T h a t o r d e r r e o p e n e d c l a i m a n t ' s 1976 i n j u r y c l a i m 
f o r a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n . The i n s u r e r 
had a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n and recommended 
t h a t h e r 1976 i n j u r y c l a i m be re o p e n e d f o r t e m p o r a r y t o t a l d i s a b i l i t y 
compensat i o n . 

A f t e r t h e A u g u s t 2, 1988 Own M o t i o n O r d e r i s s u e d , t h e Board 
r e c e i v e d a l e t t e r f r o m c l a i m a n t ' s a t t o r n e y r e q u e s t i n g remand o f t h e 
own m o t i o n m a t t e r t o t h e H e a r i n g s D i v i s i o n t o d e t e r m i n e w h e t h e r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n was r e l a t e d t o her 1976 i n j u r y o r a new 
i n c i d e n t w i t h t h e same e m p l o y e r . C l a i m a n t a l s o r e q u e s t e d a h e a r i n g 
on t h e i n s u r e r ' s "de f a c t o " d e n i a l o f her c u r r e n t c o n d i t i o n as a new 
i n j u r y o r o c c u p a t i o n a l d i s e a s e . (WCB Case No. 8 8 - 1 3 4 1 2 ) . 

The Board t h e n i s s u e d a Second Own M o t i o n O r d e r , d a t e d 
September 10, 1988, t h a t d e n i e d c l a i m a n t ' s r e q u e s t f o r remand, l e f t 
t h e A u g u s t 2, 1988 Own M o t i o n Order i n p l a c e , and i n s t r u c t e d t h e 
i n s u r e r t o r e q u e s t t e r m i n a t i o n o f t h a t o r d e r i f c l a i m a n t p r e v a i l e d i n 
t h e p e n d i n g l i t i g a t i o n . T h a t o r d e r was l a t e r w i t h d r a w n and 
r e p u b l i s h e d , e f f e c t i v e September 16, 1988. The p e n d i n g l i t i g a t i o n 
p r o c e e d e d t o h e a r i n g , and t h e R e f e r e e ' s O p i n i o n and Orde r i s 
c u r r e n t l y p e n d i n g B o a r d r e v i e w . 

The t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n r a t e f o r t h e 1976 
i n j u r y i s h i g h e r t h a n t h e r a t e p a y a b l e f o r a new i n j u r y o r 
o c c u p a t i o n a l d i s e a s e . A l t h o u g h t h e i n s u r e r commenced payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s , i t d i d so a t t h e l o w e r r a t e a s s o c i a t e d 
w i t h a new i n j u r y o r o c c u p a t i o n a l d i s e a s e . C l a i m a n t now a s k s t h e 
Board t o o r d e r t h e i n s u r e r t o pay t h e h i g h e r r a t e o f c o m p e n s a t i o n , 
a l o n g w i t h a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . 
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A f t e r r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t t h e B o a r d ' s 
A u g u s t 2, 1988 o r d e r r e m a i n s i n f o r c e . The Bo a r d has n e i t h e r 
w i t h d r a w n o r a b a t e d t h a t o r d e r , and i t has n o t been r e v e r s e d on 
a p p e a l . As a r e s u l t , t h e i n s u r e r was c l e a r l y o b l i g a t e d t o pay t h e 
h i g h e r t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n r a t e awarded u n d e r t h e 
A u g u s t 2, 1988 o r d e r . F u r t h e r m o r e , t h e i n s u r e r has n o t d e m o n s t r a t e d 
t h a t i t had good cause f o r i t s f a i l u r e t o pay t h e h i g h e r r a t e o f 
c o m p e n s a t i o n . We, t h e r e f o r e , c o n c l u d e t h a t i t u n r e a s o n a b l y r e s i s t e d 
payment o f t h e c o m p e n s a t i o n awarded under t h e Bo a r d ' s A u g u s t 2, 1988 
o r d e r . 

A c c o r d i n g l y , t h e i n s u r e r i s i n s t r u c t e d t o commence payment 
o f t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n a t t h e h i g h e r r a t e a s s o c i a t e d 
w i t h t h e 1976 i n j u r y . The i n s u r e r i s a l s o i n s t r u c t e d t o pay c l a i m a n t 
t h e d i f f e r e n t i a l b e t w e e n p a s t payments o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n a t t h e l o w e r r a t e and c o m p e n s a t i o n due under t h e h i g h e r 
r a t e . F i n a l l y , we a s s e s s a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e 
o v e r d u e c o m p e n s a t i o n , and an a s s o c i a t e d a t t o r n e y f e e i n t h e amount o f 
$300. 

I T I S SO ORDERED. 

GLENN L. W00DRASKA, Claimant WCB 88-11218 & 86-16658 
Kevin L. Mannix, Defense Attorney September 20, 1989 

Order on Review (Remanding) 
T h i s i s a c o n s o l i d a t e d r e v i e w o f WCB Case Nos. 86-16658 

and 88-11218. I n WCB Case No. 86-16658, c l a i m a n t r e q u e s t s r e v i e w 
o f R e f e r e e M o n g r a i n ' s o r d e r t h a t d i s m i s s e d h i s h e a r i n g r e q u e s t f o r 
abandonment. A d d i t i o n a l l y , t h e i n s u r e r a p p a r e n t l y c o n t e n d s t h a t 
t h e R e f e r e e e r r e d i n d e c l i n i n g t o c o n s i d e r i t s r e q u e s t f o r h e a r i n g 
on i t s own d e n i a l . I n WCB Case No. 88-11218, c l a i m a n t r e q u e s t s 
r e v i e w o f R e f e r e e N e a l ' s o r d e r t h a t d i s m i s s e d h i s h e a r i n g r e q u e s t 
f o r l a c k o f j u r i s d i c t i o n . We a f f i r m i n WCB Case No. 86-16658 and 
r e v e r s e i n WCB Case No. 88-11218. 

ISSUES 

WCB Case No. 86-16658 

1 . B o a r d Review. Whether c l a i m a n t ' s o p e n i n g b r i e f on 
Board r e v i e w was u n t i m e l y . 

2. D i s m i s s a l . Whether t h e R e f e r e e p r o p e r l y d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t f o r abandonment. 

3. D i s m i s s a l . Whether t h e d i s m i s s a l o r d e r was i s s u e d 
" w i t h p r e j u d i c e . " 

4. Request For H e a r i n g . Whether t h e R e f e r e e p r o p e r l y 
d e c l i n e d t o c o n s i d e r t h e i n s u r e r ' s March 2, 1988, d e n i a l . 

WCB Case No. 88-11218 

D i s m i s s a l / J u r i s d i c t i o n . Whether t h e R e f e r e e p r o p e r l y 
d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t f o r l a c k o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

WCB Case No. 86-16658 

C l a i m a n t c o m p e n s a b l y i n j u r e d h i s l o w back i n J u l y , 
1985. Sometime a f t e r t h e i n j u r y , c l a i m a n t a p p a r e n t l y moved t o 
A r i z o n a . H i s c l a i m f o r t h a t i n j u r y was a c c e p t e d and l a t e r c l o s e d 
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by D e t e r m i n a t i o n O r d e r on O c t o b e r 22, 1986, w i t h 15 p e r c e n t 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . C l a i m a n t r e t a i n e d c o u n s e l and 
t i m e l y r e q u e s t e d a h e a r i n g r e g a r d i n g t h a t o r d e r . An e x p e d i t e d 
h e a r i n g was s e t f o r l a t e J a n u a r y , 1987. Due t o s u r g e r y i n e a r l y 
J a n u a r y , however, c l a i m a n t ' s case was p l a c e d i n i n a c t i v e s t a t u s 
u n t i l November, 1987. 

M e a n w h i l e , c l a i m a n t ' s c l a i m had been r e o p e n e d f o r an 
a g g r a v a t i o n o f h i s i n j u r y . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
O r d e r on A u g u s t 20, 1987, w i t h an a d d i t i o n a l 5 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

C l a i m a n t r e t a i n e d a new a t t o r n e y and i n A u g u s t , 1987, 
f i l e d a second r e q u e s t f o r h e a r i n g on t h e O c t o b e r 22, 1986, 
D e t e r m i n a t i o n O r d e r . A h e a r i n g was s e t f o r l a t e December, 1987. 
Two weeks b e f o r e t h e s c h e d u l e d h e a r i n g , c l a i m a n t r e q u e s t e d t h a t 
t h e case a g a i n be p l a c e d i n i n a c t i v e s t a t u s due t o c o n t i n u e d 
t r e a t m e n t and i n a b i l i t y t o t r a v e l f r o m A r i z o n a . The r e q u e s t was 
g r a n t e d . 

I n l a t e J a n u a r y , 1988, c l a i m a n t f i l e d a s u p p l e m e n t a l 
r e q u e s t f o r h e a t i n g on t h e A u g u s t 20, 1987, D e t e r m i n a t i o n O r d e r . 
A h e a r i n g was s e t f o r e a r l y March, 1988. B e f o r e t h e s c h e d u l e d 
h e a r i n g , h o wever, c l a i m a n t d i s m i s s e d h i s a t t o r n e y f r o m t h e c a s e . 
I n h i s w i t h d r a w a l l e t t e r , t h e a t t o r n e y r e q u e s t e d on c l a i m a n t ' s 
b e h a l f t h a t t h e h e a r i n g be p o s t p o n e d . The h e a r i n g was r e s e t f o r 
A p r i l 18, 1988. 

On March 2, 1988, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f 
c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m r e l a t i n g t o p a r t i c u l a r 
d e g e n e r a t i v e c o n d i t i o n s i n t h e low b a c k . I n t h e same d e n i a l 
l e t t e r , t h e i n s u r e r a l s o d e n i e d any a s s e r t e d c l a i m f o r 
a g g r a v a t i o n . Seven days l a t e r , on March 9, 1988, t h e i n s u r e r 
f i l e d a r e q u e s t f o r h e a r i n g on i t s d e n i a l l e t t e r . I n t h a t 
r e q u e s t , t h e i n s u r e r a s k e d t h a t i t s h e a r i n g r e q u e s t be 
c o n s o l i d a t e d w i t h c l a i m a n t ' s p e n d i n g h e a r i n g r e q u e s t s and t h a t t h e 
p a r t i a l d e n i a l be c o n s i d e r e d a t t h e s c h e d u l e d h e a r i n g on A p r i l 18, 
1988. A t h e a r i n g , t h e i n s u r e r asked t h a t i t s d e n i a l be u p h e l d . . 

On March 10, 1988, R e f e r e e M o n g r a i n r e c e i v e d a l e t t e r 
f r o m c l a i m a n t s t a t i n g t h a t he c o u l d n o t t r a v e l t o Oregon f o r t h e 
s c h e d u l e d h e a r i n g due t o h i s p h y s i c a l and f i n a n c i a l c o n d i t i o n s . 
V i e w i n g t h e l e t t e r as a m o t i o n f o r p o s t p o n e m e n t , t h e R e f e r e e 
d e n i e d t h e m o t i o n , b u t a d v i s e d c l a i m a n t t h a t he w o u l d r e c o n s i d e r 
t h e m o t i o n i f , w i t h i n two weeks o f t h e s c h e d u l e d h e a r i n g , c l a i m a n t 
p r o v i d e d m e d i c a l v e r i f i c a t i o n f r o m h i s t r e a t i n g p h y s i c i a n t h a t he 
i s u n a b l e t o t r a v e l due t o h i s p h y s i c a l c o n d i t i o n . C l a i m a n t d i d 
n o t r e s p o n d . 

A t h e a r i n g on A p r i l 18, 1988, c l a i m a n t was n e i t h e r 
p r e s e n t n o r r e p r e s e n t e d by c o u n s e l . On t h e i n s u r e r ' s m o t i o n , t h e 
R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
D e t e r m i n a t i o n O r d e r s o f 1986 and 1987 f o r abandonment. A l t h o u g h 
t h e R e f e r e e s t a t e d a t h e a r i n g t h a t c l a i m a n t ' s h e a r i n g r e q u e s t 
w o u l d be d i s m i s s e d " w i t h p r e j u d i c e , " h i s d i s m i s s a l o r d e r does n o t 
i n d i c a t e w h e t h e r o r n o t i t was d i s m i s s e d w i t h p r e j u d i c e . 
A d d i t i o n a l l y , t h e R e f e r e e d e c l i n e d t o c o n s i d e r t h e March 2, 1988, 
d e n i a l , a p p a r e n t l y r e a s o n i n g t h a t any h e a r i n g on t h e d e n i a l w o u l d 
be p r e m a t u r e so l o n g as c l a i m a n t had a d d i t i o n a l t i m e t o a p p e a l t h e 
d e n i a l . C l a i m a n t r e q u e s t e d B o a r d r e v i e w o f t h e R e f e r e e ' s o r d e r . 
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WCB Case No. 88-11218 

On J u l y 5, 1988, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g on 
t h e A u g u s t 20, 1987,- D e t e r m i n a t i o n O r d e r and t h e March 2, 1988 , 
d e n i a l . The i n s u r e r moved f o r d i s m i s s a l o f t h e h e a r i n g r e q u e s t on 
t i m e l i n e s s and j u r i s d i c t i o n a l g r o u n d s . R e g a r d i n g j u r i s d i c t i o n , 
t h e i n s u r e r c o n t e n d e d t h a t t h e d i s m i s s a l o r d e r i n WCB Case No. 
86-16658 p r e c l u d e d l i t i g a t i o n o f i s s u e s r e l a t i n g t o t h e 
D e t e r m i n a t i o n O r d e r and t h e d e n i a l . The R e f e r e e g r a n t e d t h e 
m o t i o n t o d i s m i s s on j u r i s d i c t i o n a l g r o u n d s , r e a s o n i n g t h a t , by 
v i r t u e o f t h e p e n d i n g B o a r d r e v i e w r e q u e s t i n WCB Case No. 
86-16658, t h e B o a r d had e x c l u s i v e s u b j e c t - m a t t e r j u r i s d i c t i o n o f 
t h e i s s u e s r a i s e d by t h i s h e a r i n g r e q u e s t . C l a i m a n t ' s h e a r i n g 
r e q u e s t was d i s m i s s e d w i t h o u t p r e j u d i c e . C l a i m a n t r e q u e s t e d B o a r d 
r e v i e w o f t h e R e f e r e e ' s o r d e r and c o n s o l i d a t i o n o f t h i s a p p e a l 
w i t h h i s p e n d i n g r e v i e w r e q u e s t i n WCB Case No. 86-16658. The 
Bo a r d g r a n t e d t h e m o t i o n t o c o n s o l i d a t e . 

FINDINGS OF ULTIMATE FACT 

WCB Case No. 86-16658 

1 . C l a i m a n t ' s o p e n i n g b r i e f on B o a r d r e v i e w was n o t 
f i l e d w i t h i n 14 days f r o m t h e m a i l i n g o f t h e t r a n s c r i p t . 

2. C l a i m a n t f a i l e d t o appear a t t h e A p r i l 18, 1988, 
h e a r i n g . We do n o t f i n d t h a t t h e r e were e x t r a o r d i n a r y 
c i r c u m s t a n c e s t o w a r r a n t p o s t p o n e m e n t o f t h e h e a r i n g . 

3. The R e f e r e e ' s d i s m i s s a l o r d e r o f A p r i l 2 1 , 1988, was 
i s s u e d w i t h o u t p r e j u d i c e . 

4. The i n s u r e r ' s r e q u e s t f o r h e a r i n g on i t s March 2, 
1988, d i d n o t seek a change i n t h e s t a t u s quo o r o t h e r w i s e c r e a t e 
a c o n t r o v e r s y . 

WCB Case No. 88-11218 

The d i s m i s s a l o r d e r i n WCB Case 86-16658 was n o t a f i n a l 
j u d g m e n t on i s s u e s r a i s e d i n c l a i m a n t ' s h e a r i n g r e q u e s t o f June 
30, 1988. 

CONCLUSIONS OF LAW AND OPINION 

WCB Case No. 86-16658 

1 . Whether c l a i m a n t ' s b r i e f s h o u l d be s t r i c k e n as 
u n t i m e l y . 

P r e l i m i n a r i l y , we a d d r e s s t h e i n s u r e r ' s c o n t e n t i o n t h a t 
c l a i m a n t ' s o p e n i n g b r i e f s h o u l d be s t r i c k e n as u n t i m e l y f i l e d . 
The p a r t y r e q u e s t i n g B o a r d r e v i e w must f i l e t h e a p p e l l a n t ' s b r i e f 
t o t h e B o a r d w i t h i n 14 days a f t e r t h e d a t e o f m a i l i n g o f t h e 
t r a n s c r i p t o f r e c o r d t o t h e p a r t i e s . OAR 4 3 8 - 1 1 - 0 2 0 ( 2 ) . H e r e , 
t h e t r a n s c r i p t o f r e c o r d was m a i l e d t o t h e p a r t i e s on O c t o b e r 18, 
1988, g i v i n g c l a i m a n t u n t i l November 1 , 1988, i n w h i c h t o f i l e h i s 
a p p e l l a n t ' s b r i e f . However, t h e a p p e l l a n t ' s b r i e f was r e c e i v e d by 
t h e B o a r d on November 3, 1988, w i t h o u t any p r o o f t h a t m a i l i n g was 
a c c o m p l i s h e d by November 1 . We f i n d , t h e r e f o r e , t h a t c l a i m a n t ' s 
o p e n i n g b r i e f was n o t t i m e l y f i l e d . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( c ) . 
A c c o r d i n g l y , t h e b r i e f s h a l l n o t be c o n s i d e r e d on Board r e v i e w . 
See, e.g., Pe d r o G. A l c a l a , 39 Van N a t t a 450 ( 1 9 8 7 ) . 

The i n s u r e r f u r t h e r c o n t e n d s t h a t a copy o f a 
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h a n d w r i t t e n l e t t e r f r o m c l a i m a n t , w h i c h i s a t t a c h e d t o t h e 
a p p e l l a n t ' s b r i e f , l i k e w i s e s h o u l d n o t be c o n s i d e r e d because i t 
was n o t a d m i t t e d i n t o t h e r e c o r d a t h e a r i n g . We d i s a g r e e . The 
d i s p u t e d l e t t e r was a d m i t t e d i n t o e v i d e n c e a t . h e a r i n g i n WCB Case 
No. 88-11218. Marked as E x h i b i t 41A, t h e l e t t e r was a d m i t t e d f o r 
t h e l i m i t e d p u r p o s e o f s h o w i n g c l a i m a n t ' s s t a t e o f m i n d . Because 
WCB Case No. 88-11218 i s now c o n s o l i d a t e d w i t h t h i s c a s e on B o a r d 
r e v i e w , we may c o n s i d e r t h e r e c o r d i n t h a t case i n o u r r e v i e w . 
Hence, i t i s p r o p e r t o c o n s i d e r E x h i b i t 41A i n s o f a r as i t goes t o 
c l a i m a n t ' s s t a t e o f m i n d . 

2. Whether t h e R e f e r e e p r o p e r l y d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . 

Under t h e a p p l i c a b l e Board r u l e s , t h e f a i l u r e o f 
c l a i m a n t or h i s r e p r e s e n t a t i v e t o appear a t h e a r i n g on A p r i l 18, 
1988, amounted t o a w a i v e r o f a p p e a r a n c e . See f o r m e r OAR 
438-06-071 (WCB Admin. O r d e r 5-1987, e f f e c t i v e J a n u a r y 1 , 1 9 8 8 ) . 
Because c l a i m a n t r e q u e s t e d t h e h e a r i n g , t h e R e f e r e e had t o d i s m i s s 
t h e h e a r i n g r e q u e s t f o r f a i l u r e t o appear u n l e s s a p o s t p o n e m e n t 
was g r a n t e d under f o r m e r OAR 4 3 8 - 0 6 - 0 8 1 . See i d . A s c h e d u l e d 
h e a r i n g c a n n o t be p o s t p o n e d under OAR 438-06-081 e x c e p t upon a 
f i n d i n g o f " e x t r a o r d i n a r y c i r c u m s t a n c e s " beyond t h e c o n t r o l o f t h e 
p a r t y r e q u e s t i n g p o s t p o n e m e n t . 

C l a i m a n t moved f o r p o s t p o n e m e n t o f t h e h e a r i n g on t h e 
b a s i s t h a t he c o u l d n o t t r a v e l t o Oregon due t o h i s f i n a n c i a l and 
p h y s i c a l c o n d i t i o n s . However, c l a i m a n t ' s i n a b i l i t y t o a f f o r d t h e 
c o s t o f a t t e n d i n g t h e h e a r i n g d i d n o t c o n s t i t u t e an " e x t r a o r d i n a r y 
c i r c u m s t a n c e . " The c o s t o f a t t e n d i n g a h e a r i n g , a l o n g w i t h o t h e r 
l i t i g a t i o n e x p e n s e s , g e n e r a l l y i s b o r n e by t h e p a r t i e s . C l a i m a n t 
r e q u e s t e d a h e a r i n g w h i c h p r e s u m a b l y was s e t i n t h e c o u n t y where 
he r e s i d e d a t t h e t i m e o f i n j u r y . See ORS 6 5 6 . 2 8 3 ( 5 ) . Sometime 
a f t e r h i s i n j u r y , c l a i m a n t moved t o A r i z o n a o f h i s own v o l i t i o n . 
C o n s e q u e n t l y , c l a i m a n t must bear t h e c o s t s o f r e t u r n i n g t o Oregon 
t o p r o s e c u t e h i s c l a i m . 

We a l s o a r e n o t p e r s u a d e d t h a t c l a i m a n t ' s p h y s i c a l 
c o n d i t i o n c o n s t i t u t e d an " e x t r a o r d i n a r y c i r c u m s t a n c e . " The 
R e f e r e e gave c l a i m a n t u n t i l two weeks p r i o r t o t h e h e a r i n g i n 
w h i c h t o s u b m i t m e d i c a l v e r i f i c a t i o n o f h i s i n a b i l i t y t o a t t e n d 
t h e h e a r i n g . C l a i m a n t f a i l e d t o do so, d e s p i t e t h e f a c t t h a t he 
was r e c e i v i n g m e d i c a l c a r e i n A r i z o n a and, t h e r e f o r e , had ample 
o p p o r t u n i t y t o o b t a i n such v e r i f i c a t i o n . W i t h o u t m e d i c a l 
v e r i f i c a t i o n , we do n o t f i n d t h a t c l a i m a n t was p h y s i c a l l y u n a b l e 
t o a t t e n d t h e h e a r i n g . O t h e r f a c t o r s w e i g h i n g a g a i n s t 
p o s t p o n e m e n t was t h e 15-month d e l a y s i n c e t h e f i r s t h e a r i n g was 
s c h e d u l e d a t c l a i m a n t ' s r e q u e s t and t h e t h r e e p r e v i o u s 
p o s t p o n e m e n t s t h a t were g r a n t e d a t c l a i m a n t ' s r e q u e s t . Under 
t h o s e c i r c u m s t a n c e s , t h e R e f e r e e p r o p e r l y d e n i e d t h e m o t i o n t o 
p o s t p o n e t h e h e a r i n g . See OAR 4 3 8 - 0 6 - 0 8 1 . Because a p o s t p o n e m e n t 
was n o t a p p r o p r i a t e , t h e R e f e r e e p r o p e r l y d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . See OAR 4 3 8 - 0 6 - 0 7 1 . 

3. Whether c l a i m a n t ' s h e a r i n g r e q u e s t was d i s m i s s e d 
w i t h p r e j u d i c e " ; 

The n e x t i s s u e i s w h e t h e r t h i s R e f e r e e d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t " w i t h p r e j u d i c e . " I f so, c l a i m a n t 
w o u l d be b a r r e d f r o m s u b s e q u e n t l y r e l i t i g a t i n g any c l a i m s a s s e r t e d 
or i s s u e s r a i s e d i n t h a t h e a r i n g r e q u e s t . 
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I t i s o u r p o l i c y t o i n t e r p r e t any d i s m i s s a l o r d e r i s s u e d 
by t h e H e a r i n g s D i v i s i o n as an o r d e r o f " d i s m i s s a l w i t h o u t 
p r e j u d i c e , " u n l e s s t h e o r d e r s t a t e s o t h e r w i s e . R o b e r t L. Murphy, 
40 Van N a t t a 442 ( 1 9 8 8 ) . H e r e , a l t h o u g h t h e R e f e r e e s t a t e d a t 
h e a r i n g t h a t he w o u l d d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t " w i t h 
p r e j u d i c e / " t h e r e i s no m e n t i o n o f " p r e j u d i c e " i n t h e d i s m i s s a l 
o r d e r i t s e l f . M o r e o v e r , t h e d i s m i s s a l o r d e r e x p r e s s l y 
i n c o r p o r a t e s t h e R e f e r e e ' s d i s c u s s i o n a t h e a r i n g o n l y i n s o f a r as 
i t a d d r e s s e d h i s r e a s o n s f o r c o n c l u d i n g t h a t c l a i m a n t abandoned 
h i s h e a r i n g r e q u e s t . The o r d e r d i d n o t appea r t o i n c o r p o r a t e any 
d i s c u s s i o n o f " p r e j u d i c e . " A b s e n t any r e f e r e n c e t o " p r e j u d i c e " i n 
t h e d i s m i s s a l o r d e r , we i n t e r p r e t t h e o r d e r as a d i s m i s s a l w i t h o u t 
p r e j u d i c e . See i d . C o n s e q u e n t l y , t h e d i s m i s s a l o r d e r does n o t 
have any p r e c l u s i v e e f f e c t on s u b s e q u e n t l i t i g a t i o n . 

4. Whether t h e R e f e r e e p r o p e r l y d e c l i n e d t o c o n s i d e r 
t h e i n s u r e r ' s r e q u e s t f o r h e a r i n g on i t s p a r t i a l 
d e n i a l . The i n s u r e r r e q u e s t e d a h e a r i n g on i t s own 
d e n i a l r e q u e s t i n g t h a t t h e r e f e r e e a f f i r m t h e d e n i a l by 
o r d e r . 

The R e f e r e e s t a t e d a t h e a r i n g t h a t he w o u l d n o t c o n s i d e r 
t h e i n s u r e r ' s March 2, 1988, d e n i a l , a p p a r e n t l y r e a s o n i n g t h a t a 
h e a r i n g on t h e d e n i a l w o u l d be p r e m a t u r e so l o n g as c l a i m a n t had 
a d d i t i o n a l t i m e f o r a p p e a l i n g t h e d e n i a l . T r . 12. However, t h e 
R e f e r e e ' s o r d e r n e i t h e r d i s c u s s e s t h e d e n i a l n o r makes any 
d i s p o s i t i o n o f t h e i n s u r e r ' s h e a r i n g r e q u e s t f r o m t h e d e n i a l . The 
i n s u r e r now a s k s t h e B o a r d t o u p h o l d i t s d e n i a l on t h e m e r i t s . We 
d e c l i n e t o do so f o r l a c k o f j u r i s d i c t i o n . 

The i n s u r e r c o n t e n d s t h a t i t p r o p e r l y i n v o k e d t h e 
j u r i s d i c t i o n o f t h e H e a r i n g s D i v i s i o n t o c o n s i d e r t h e m e r i t s o f 
i t s d e n i a l . We d i s a g r e e . ORS 6 5 6 . 2 8 3 ( 1 ) p r o v i d e s i n r e l e v a n t 
p a r t : " S u b j e c t t o ... ORS 656.319, any p a r t y ... may a t any t i m e 
r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . " 

I m p l i c i t i n t h e s t a t u t e i s t h e p r o p o s i t i o n t h a t a 
" q u e s t i o n c o n c e r n i n g a c l a i m " i n v o l v e s a c o n t r o v e r s y i n w h i c h t h e 
p a r t y r e q u e s t i n g a h e a r i n g seeks t o change t h e s t a t u s quo. Thus, 
w h i l e an e m p l o y e r may r e q u e s t a h e a r i n g t o a l t e r a d e c i s i o n o f a 
g o v e r n m e n t e n t i t y o r t o o b t a i n a u t h o r i z a t i o n t o do s o m e t h i n g t h a t 
t h e s t a t u t e does n o t p e r m i t i t t o do u n i l a t e r a l l y , an e m p l o y e r may 
n o t r e q u e s t a h e a r i n g e i t h e r t o c h a l l e n g e o r t o seek v i n d i c a t i o n 
o f i t s own c o n d u c t . T h e r e f o r e , a l t h o u g h b o t h e m p l o y e r s and 
w o r k e r s may r e q u e s t a h e a r i n g s e e k i n g t o change a d e t e r m i n a t i o n 
o r d e r , o n l y w o r k e r s may seek a h e a r i n g c o n c e r n i n g a d e n i a l o f 
c l a i m . 

Our v i e w i n t h i s r e s p e c t i s f o r t i f i e d by t h e f a c t t h a t 
ORS 6 5 6 . 3 1 9 ( 1 ) , t o w h i c h ORS 656.283 i s e x p r e s s l y s u b j e c t , 
e s t a b l i s h e s t h e t i m e d u r i n g w h i c h c l a i m a n t may r e q u e s t a h e a r i n g 
c o n c e r n i n g a d e n i a l b u t makes no r e f e r e n c e t o e m p l o y e r r e q u e s t s 
f o r h e a r i n g c o n c e r n i n g d e n i a l s . See a l s o , ORS 6 5 6 . 2 6 2 ( 8 ) , w h i c h 
a l s o g o v e r n s w o r k e r r e q u e s t s f o r h e a r i n g on a d e n i a l . 

Here t h e i n s u r e r r e q u e s t e d a h e a r i n g i n o r d e r t o f o r c e 
t h e c o m p e n s a b i l i t y i s s u e t o h e a r i n g a l o n g w i t h t h e i s s u e s , a l r e a d y 

_set f o r h e a r i n g . Because t h e i n s u r e r d i d n o t seek t o change t h e 
s t a t u s quo, t h e r e was no c o n t r o v e r s y and t h u s no " q u e s t i o n 
c o n c e r n i n g a c l a i m . " As t h e H e a r i n g s D i v i s i o n has j u r i s d i c t i o n 
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o n l y of q u e s t i o n s c o n c e r n i n g a c l a i m , the i n s u r e r ' s h e a r i n g 
r e q u e s t should have been dismissed f o r l a c k o f j u r i s d i c t i o n . * 

WCB Case No. 88-11218 

The s o l e i s s u e i n t h i s case i s whether t h e Referee 
p r o p e r l y had j u r i s d i c t i o n of c l a i m a n t ' s request f o r h e a r i n g on the 
August 20, 1987, D e t e r m i n a t i o n Order and the March 2, 1988, 
d e n i a l . The Referee concluded t h a t she d i d not and dismi s s e d t he 
h e a r i n g request w i t h o u t p r e j u d i c e , r e asoning t h a t those i s s u e s 
were b e f o r e the Board on appeal i n WCB Case No. 86-16658 and, 
t h e r e f o r e , were w i t h i n t h e Board's e x c l u s i v e j u r i s d i c t i o n . We 
d i s a g r e e and, t h e r e f o r e , r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t . 

I n WCB Case No. 86-16658, we found t h a t the Referee's 
d i s m i s s a l order was issued w i t h o u t p r e j u d i c e and t h a t the Hearings 
D i v i s i o n was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r t he i n s u r e r ' s 
request f o r h e a r i n g on i t s March 2, 1988 d e n i a l . Given those 
f i n d i n g s , t h e or d e r i n t h a t case d i d not bar subsequent l i t i g a t i o n 
of i s s u e s r a i s e d by c l a i m a n t ' s J u l y , 1988, h e a r i n g r e q u e s t . 
A c c o r d i n g l y , t h i s Referee's d i s m i s s a l order i s re v e r s e d and 
c l a i m a n t ' s J u l y , 1988, h e a r i n g request i s r e i n s t a t e d . 

We may e i t h e r review t he m e r i t s of t h i s case de novo, 
see ORS 656.295(6), or we may remand the case t o the Referee f o r 
f u r t h e r p r oceedings i f we determine t h a t i t has been i m p r o p e r l y , 
i n c o m p l e t e l y or o t h e r w i s e i n s u f f i c i e n t l y developed or heard by the 
Referee. See ORS 656.295(5). F o l l o w i n g our review of the r e c o r d , 
we f i n d t h a t t h i s case was i n s u f f i c i e n t l y developed and heard by 
the Referee. T h e r e f o r e , t he case i s remanded t o the Referee f o r 
f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

ORDER 

I n WCB Case No. 86-16658, t h e Referee's d i s m i s s a l o r d e r 
dated A p r i l 2 1 , 1988, i s a f f i r m e d . I n t h a t case, the Board 
approves a c l i e n t - p a i d fee not t o exceed $1,000. I n WCB Case No. 
88-11218, the Referee's d i s m i s s a l order dated November 17, 1988, 
i s r e v e r s e d . Claimant's h e a r i n g request dated June 30, 1988, i s 

r e i n s t a t e d , and the case i s remanded t o Referee Neal w i t h 
i n s t r u c t i o n s t o schedule a h e a r i n g c o n c e r n i n g the i s s u e s r a i s e d i n 
c l a i m a n t ' s r e q u e s t . I n t h a t case, the Board approves a 
c l i e n t - p a i d fee not t o exceed $700. 

* Even i f the i n s u r e r ' s request vested j u r i s d i c t i o n i n 
the Hearings D i v i s i o n , the i n s u r e r had no s t a n d i n g t o r a i s e the 
i s s u e . Cf.,Elmer W. B a i r d , 34 Van N a t t a 965 (1982). 
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PATRICK DUFFY, Claimant WCB 86-08009 & 88-20410 
Thomas 0. Carter, Claimant's Attorney September 21, 1989 
Acker, Underwood, et a l . , Defense Attorneys Order on Review 

The i n s u r e r r e q u e s t s review of those p o r t i o n s of 
Referee Mulder's order t h a t : (1) found t h a t he had j u r i s d i c t i o n 
t o c o n s i d e r c l a i m a n t ' s h e a r i n g request r e g a r d i n g c l a i m f o r a r i g h t 
knee and low back c o n d i t i o n ; and (2) s e t aside the i n s u r e r ' s 
p a r t i a l d e n i a l of t h a t c l a i m . Claimant a l s o r e q u e s t s review o f 
Referee Shebley's d e t e r m i n a t i o n t h a t the i n s u r e r was not o b l i g a t e d 
t o pay temporary d i s a b i l i t y compensation pending Board review of 
Referee Mulder's o r d e r . These cases have been c o n s o l i d a t e d f o r 
purposes of rev i e w . On re v i e w , the i s s u e s a r e : 

Whether Referee Mulder exceeded h i s j u r i s d i c t i o n i n 
r u l i n g on the c o m p e n s a b i l i t y of c l a i m a n t ' s c u r r e n t r i g h t 
knee and back c o n d i t i o n s . 

I f n o t , whether l i t i g a t i o n of t h e c o m p e n s a b i l i t y o f 
those c o n d i t i o n s i s b a r r e d under the d o c t r i n e of "res 
j u d i c a t a " . 

I f n o t , whether c l a i m a n t ' s c u r r e n t r i g h t knee and low 
back c o n d i t i o n s are m a t e r i a l l y r e l a t e d t o h i s 
compensable work i n j u r i e s w i t h the employer. 

Whether Referee Mulder's order awarded temporary 
d i s a b i l i t y compensation i n reg a r d t o c l a i m a n t ' s c u r r e n t 
r i g h t knee and back c o n d i t i o n s . 

I f Referee Mulder's order d i d award temporary d i s a b i l i t y 
compensation: 
o whether t h a t award was beyond h i s j u r i s d i c t i o n ; 

o whether the i n s u r e r was o b l i g a t e d t o pay temporary 
d i s a b i l i t y compensation pending Board r e v i e w o f 
Referee Mulder's o r d e r ; and 

o whether c l a i m a n t i s e n t i t l e d t o a p e n a l t y and 
a t t o r n e y fee f o r the i n s u r e r ' s f a i l u r e t o pay 
temporary d i s a b i l i t y compensation pending Board 
re v i e w . 

We a f f i r m the Referees' o r d e r s . 

FINDINGS OF FACT 

Claimant began work i n g f o r the employer i n September 
1974. At t h a t t i m e , he had a h i s t o r y of r i g h t and l e f t knee 
c o n t u s i o n s and mid and low back s t r a i n a t t r i b u t a b l e t o a car 
a c c i d e n t i n 1970. He r e i n j u r e d h i s l e f t knee i n a f a l l a t work on 
J u l y 21, 1975. 

One year l a t e r , on J u l y 8, 1976, c l a i m a n t r e i n j u r e d both 
knees i n a w o r k - r e l a t e d motor v e h i c l e a c c i d e n t . At t h a t t i m e , he 
exper i e n c e d b i l a t e r a l knee p a i n when he f o r c i b l y smashed bo t h 
knees a g a i n s t the dashboard of the v e h i c l e he was d r i v i n g . The 
i n s u r e r u l t i m a t e l y accepted r e s p o n s i b i l i t y f o r t h i s a c c i d e n t as a 
new i n j u r y . Claimant r e c e i v e d t r e a t m e n t f o r h i s l e f t knee from 
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Dr. K i e s t , o r t h o p e d i s t . H i s r i g h t knee p a i n r e s o l v e d w i t h o u t 
t r e a t m e n t o r d i s a b i l i t y , b u t r e t u r n e d i n e a r l y 1977. M e d i c a l 
s e r v i c e s a t t h a t t i m e were l i m i t e d t o x - r a y s d e m o n s t r a t i n g a 
n o r m a l r i g h t knee. 

C l a i m a n t s u s t a i n e d a n o t h e r f a l l a t work i n September 
1978, r e i n j u r i n g h i s r i g h t and l e f t k n e e s . The f o l l o w i n g m o n t h , 
he s u s t a i n e d a n o n d i s a b l i n g l o w back s t r a i n . The i n s u r e r a c c e p t e d 
h i s c l a i m s f o r new i n j u r i e s t o h i s knees and low b a c k . Dr. K i e s t 
p r e s c r i b e d p a i n m e d i c a t i o n f o r c l a i m a n t ' s knee i n j u r y , and 
c l a i m a n t r e c e i v e d c h i r o p r a c t i c t r e a t m e n t f o r h i s back s t r a i n 
t h r o u g h F e b r u a r y 1979. By t h a t t i m e , h i s back p a i n had r e s o l v e d , 
b u t h i s knees r e m a i n e d p r o b l e m a t i c . 

Sometime p r i o r t o May 1979, c l a i m a n t began p e r f o r m i n g 
l i g h t e r work f o r a d i f f e r e n t e m p l o y e r . He bumped h i s r i g h t knee 
a t work i n O c t o b e r 1980, and h i s new e m p l o y e r a c c e p t e d h i s c l a i m 
f o r a new, n o n d i s a b l i n g i n j u r y . M e d i c a l s e r v i c e s a t t h a t t i m e 
were l i m i t e d t o x - r a y s d e m o n s t r a t i n g a n o r m a l r i g h t k n e e . 
C l a i m a n t c o n t i n u e d t o s u f f e r f r o m b i l a t e r a l knee p a i n . He a l s o 
e x p e r i e n c e d an o f f - w o r k e x a c e r b a t i o n o f l o w back p a i n i n t h e f a l l 
o f 1985. H i s c o n d i t i o n a t t h a t t i m e was d i a g n o s e d as c h r o n i c 
l u m b o - s a c r a l s p r a i n / s t r a i n . He was t a k e n o f f work f o r t h r e e weeks 
and r e c e i v e d c h i r o p r a c t i c t r e a t m e n t t h r o u g h J a n u a r y 1986. 

M e a n w h i l e , c l a i m a n t s o u g h t f u r t h e r t r e a t m e n t f o r h i s 
l e f t k nee, and i n F e b r u a r y 1986 Dr. K i e s t recommended a r t h r o s c o p i c 
s u r g e r y on t h a t knee. By t h a t t i m e , a g g r a v a t i o n r i g h t s had 
e x p i r e d on c l a i m a n t ' s 1975, 1976 and 1978 i n j u r i e s w i t h t h e 
i n s u r e r . I n March 1986, c l a i m a n t r e q u e s t e d own m o t i o n r e o p e n i n g 
o f h i s 1975 i n j u r y c l a i m f o r f u r t h e r t e m p o r a r y d i s a b i l i t y b e n e f i t s 
f o r h i s l e f t knee c o n d i t i o n . W h i l e t h a t r e q u e s t was p e n d i n g , 
c l a i m a n t e x p e r i e n c e d an e x a c e r b a t i o n o f r i g h t knee p a i n . X - r a y s 
t a k e n i n A p r i l 1986 d e m o n s t r a t e d e a r l y n a r r o w i n g and n o t c h i n g o f 
t h e j o i n t space i n t h e r i g h t knee. On A p r i l 4, 1986, Dr. K i e s t 
r e l e a s e d c l a i m a n t f r o m work and recommended a r t h r o s c o p i c s u r g e r y 
f o r b o t h t h e r i g h t and l e f t k n e e s . 

An Own M o t i o n O r d e r , i s s u e d May 16, 1986, r e o p e n e d t h e 
1975 i n j u r y c l a i m and awarded a d d i t i o n a l t e m p o r a r y t o t a l 
d i s a b i l i t y c o m p e n s a t i o n commencing A p r i l 4, 1986. The i n s u r e r 
t o o k t h e p o s i t i o n t h a t t h e Own M o t i o n O r d e r r e o p e n e d t h e 1975 
c l a i m f o r t h e l e f t knee c o n d i t i o n , o n l y . C l a i m a n t w r o t e t h e B o a r d 
r e q u e s t i n g a r u l i n g t h a t t h e May 16, 1986 Own M o t i o n O r d e r had 
r e o p e n e d c l a i m a n t ' s 1975 c l a i m f o r b o t h t h e r i g h t and l e f t knee 
c o n d i t i o n s . T h a t r e q u e s t i s now p e n d i n g b e f o r e t h e B o a r d u n d e r 
i t s own m o t i o n a u t h o r i t y . (WCB Case No. 86-0226M). 

On June 2, 1986, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f 
c l a i m a n t ' s r i g h t knee and back c o n d i t i o n s , c o n t e n d i n g t h a t t h e y 
were n o t c a u s a l l y r e l a t e d t o h i s c o m p e n s a b l e work i n j u r i e s w i t h 
t h e e m p l o y e r . A h e a r i n g was h e l d on t h a t d e n i a l b e f o r e R e f e r e e 
M u l d e r . (WCB Case No. 8 6 - 0 8 0 0 9 ) . By O p i n i o n and O r d e r , 
i s s u e d March 16, 1987, R e f e r e e M u l d e r c o n c l u d e d t h a t c l a i m a n t ' s 
r i g h t knee and back c o n d i t i o n s were c o m p e n s a b l e . The i n s u r e r 
r e q u e s t e d r e c o n s i d e r a t i o n o f R e f e r e e M u l d e r ' s o r d e r , c h a l l e n g i n g 
h i s j u r i s d i c t i o n i n t h i s m a t t e r . By o r d e r i s s u e d A p r i l 10, 1987, 
R e f e r e e M u l d e r r e i s s u e d h i s March 16, 1987 o r d e r . 

The i n s u r e r t h e n r e q u e s t e d B o a r d r e v i e w o f R e f e r e e 
M u l d e r ' s o r d e r . By I n t e r i m O r d e r on Remand, i s s u e d March 24, 
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1988, t h e B o a r d remanded t h e case t o t h e R e f e r e e f o r i n c l u s i o n o f 
m i s s i n g e x h i b i t s . By Orde r on Remand, i s s u e d A p r i l 28, 1988, 
R e f e r e e M u l d e r i n c l u d e d t h e m i s s i n g e x h i b i t s and r e t u r n e d t h e case 
t o t h e B o a r d w i t h no change i n h i s d e c i s i o n . 

I n November 1988, c l a i m a n t r e q u e s t e d an e n f o r c e m e n t 
h e a r i n g , s e e k i n g payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
a l l e g e d l y due under R e f e r e e M u l d e r ' s March 16, 1987 o r d e r , 
r e i s s u e d A p r i l 10, 1987.- (WCB Case No. 8 8 - 2 0 4 1 0 ) . The 
e n f o r c e m e n t h e a r i n g was h e l d b e f o r e R e f e r e e S h e b l e y . By O p i n i o n 
and O r d e r i s s u e d F e b r u a r y 23, 1989, R e f e r e e S h e b l e y c o n c l u d e d t h a t 
t h e i n s u r e r was under no o b l i g a t i o n t o pay t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n p e n d i n g r e v i e w o f R e f e r e e M u l d e r ' s o r d e r . C l a i m a n t 
r e q u e s t e d B o a r d r e v i e w o f R e f e r e e S h e b l e y ' s o r d e r . 

The a f o r e m e n t i o n e d o r d e r s o f R e f e r e e s M u l d e r and S h e b l e y 
a r e b e f o r e t h e B o a r d i n t h e p r e s e n t c a s e . We have c o n s o l i d a t e d 
our r e v i e w o f t h e s e o r d e r s w i t h c l a i m a n t ' s r e q u e s t f o r 
c l a r i f i c a t i o n o f o u r May 16, 1986 Own M o t i o n Order i n WCB Case 
No. 86-0226M. We have t h i s day i s s u e d o u r o r d e r i n t h a t own 
m o t i o n m a t t e r . 

FINDINGS OF ULTIMATE FACT 

The o n l y " c l a i m " a d d r e s s e d i n t h e B o a r d ' s May 16, 1986 
Own M o t i o n O r d e r was f o r t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
f o r c l a i m a n t ' s l e f t knee c o n d i t i o n . 

The B o a r d ' s May 16, 1986 Own M o t i o n O r d e r made no 
d e t e r m i n a t i o n r e g a r d i n g c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t knee 
and back c o n d i t i o n s . 

C l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n i s m a t e r i a l l y 
r e l a t e d t o h i s compe n s a b l e i n j u r y i n J u l y 1976. 

C l a i m a n t ' s c u r r e n t l o w back c o n d i t i o n i s m a t e r i a l l y 
r e l a t e d t o h i s compensable i n j u r i e s i n 1975, 1976 and 1978. 

R e f e r e e M u l d e r ' s March 16, 1987 o r d e r , as r e i s s u e d 
A p r i l 10, 1987, made no award o f t e m p o r a r y d i s a b i l i t y 
c o m p e n s a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y I s s u e s 

R e f e r e e M u l d e r c o n c l u d e d t h a t c l a i m a n t ' s r i g h t knee and 
low back c o n d i t i o n s were m a t e r i a l l y r e l a t e d t o h i s c o m p e n s a b l e 
i n j u r i e s w i t h t h e i n s u r e r . On r e v i e w , t h e i n s u r e r f i r s t c o n t e n d s 
t h a t t h i s r u l i n g was beyond t h e R e f e r e e ' s j u r i s d i c t i o n b e cause t h e 
1975 i n j u r y c l a i m i s c u r r e n t l y i n own m o t i o n s t a t u s . I n t h e 
a l t e r n a t i v e , i t a r g u e s t h a t l i t i g a t i o n o f t h e c o m p e n s a b i l i t y o f 
c l a i m a n t ' s r i g h t knee and l o w back c o n d i t i o n s i s b a r r e d u n d e r t h e 
d o c t r i n e o f " r e s j u d i c a t a " . F i n a l l y , t h e i n s u r e r c h a l l e n g e s t h e 
m e r i t s o f t h e R e f e r e e ' s r u l i n g . 

We f i r s t c o n s i d e r t h e i n s u r e r ' s j u r i s d i c t i o n a l 
c h a l l e n g e . The H e a r i n g s D i v i s i o n i s a p r o p e r f o r u m f o r l i t i g a t i n g 
c o m p e n s a b i l i t y i s s u e s r e l a t e d t o p o s t - 1 9 6 5 i n j u r i e s . See 
ORS 656.245 and 656.273. The Board w i l l n o t e x e r c i s e i t s own 
m o t i o n a u t h o r i t y where t h e c l a i m a n t has a n o t h e r avenue o f r e l i e f . 
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See M e l v i n L. M a r t i n , 37 Van N a t t a 1119 ( 1 9 8 5 ) . A c c o r d i n g l y , 
R e f e r e e M u l d e r had j u r i s d i c t i o n o v e r t h e c o m p e n s a b i l i t y i s s u e s i n 
t h i s c a s e , n o t w i t h s t a n d i n g t h e own m o t i o n s t a t u s o f t h e c l a i m . 

We t u r n t o t h e i n s u r e r ' s " r e s j u d i c a t a " a r g u m e n t . The 
i n s u r e r a r g u e s t h a t t h e B o a r d ' s May 1986 o r d e r r e o p e n e d c l a i m a n t ' s 
c l a i m f o r h i s a c c e p t e d l e f t knee c o n d i t i o n , o n l y . I t c o n t e n d s 
t h a t an a d v e r s e c o m p e n s a b i l i t y d e t e r m i n a t i o n r e g a r d i n g c l a i m a n t ' s 
r i g h t knee and back c o n d i t i o n s i s i m p l i c i t i n t h e B o a r d ' s f a i l u r e 
t o a l s o r e o p e n t h e c l a i m f o r t h e s e c o n d i t i o n s . A c c o r d i n g l y , i t 
a r g u e s t h a t t h i s a d v e r s e c o m p e n s a b i l i t y d e t e r m i n a t i o n p r e c l u d e s 
r e l i t i g a t i o n o f t h a t i s s u e i n t h e p r e s e n t c a s e . We d i s a g r e e . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f 
c l a i m s and i s s u e s p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas S c h o o l 
D i s t r i c t v. W h i t e , 305 Or 48, 50, m o d i f i e d , 305 Or 468 ( 1 9 8 8 ) . 
Under t h e r e s j u d i c a t a d o c t r i n e o f " c l a i m p r e c l u s i o n " , l i t i g a t i n g 
a c l a i m o r cause o f a c t i o n t o f i n a l j u d g m e n t p r e c l u d e s a 
s u b s e q u e n t a c t i o n between t h e same p a r t i e s on t h e same c l a i m o r 
any p a r t t h e r e o f . C a r r v. A l l i e d P l a t i n g Co., 81 Or App 306, 309 
( 1 9 8 6 ) ; R e s t a t e m e n t (Second) o f J u d g m e n t s , S e c t i o n s 17-19, 24 
( 1 9 8 2 ) . Under t h e d o c t r i n e o f " i s s u e p r e c l u s i o n " , i f a c l a i m i s 
l i t i g a t e d t o f i n a l j u d g m e n t , t h e d e c i s i o n on a p a r t i c u l a r i s s u e o r 
d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t a c t i o n 
b etween t h e same p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e 
j u d g m e n t . N o r t h Clackamas S c h o o l D i s t r i c t v. W h i t e , s u p r a a t 53. 

As a p r e l i m i n a r y m a t t e r , we c o n c l u d e t h a t t h e p r e s e n t 
c a s e i n v o l v e s " i s s u e p r e c l u s i o n " , r a t h e r t h a n " c l a i m p r e c l u s i o n " . 
We a r e p e r s u a d e d t h a t t h e o n l y " c l a i m " a d d r e s s e d i n t h e B o a r d ' s 
May 1986 o r d e r was f o r t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n f o r 
c l a i m a n t ' s l e f t knee c o n d i t i o n . As t h e p r e s e n t case i n v o l v e s 
c l a i m s f o r r i g h t knee and back c o n d i t i o n s , t h e d o c t r i n e o f " c l a i m 
p r e c l u s i o n " i s n o t a p p l i c a b l e . 

I n r e a c h i n g t h i s d e c i s i o n , we r e c o g n i z e t h a t t h e B o a r d ' s 
May 1986 o r d e r i s somewhat ambiguous as t o t h e " c l a i m " i t i s 
a d d r e s s i n g . The Board u l t i m a t e l y o r d e r e d t h e i n s u r e r t o pay 
t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f r o m t h e d a t e t h e t r e a t i n g 
p h y s i c i a n " t o o k c l a i m a n t o f f work due t o h i s knee c o n d i t i o n " . I t 
i s n o t e n t i r e l y c l e a r f r o m t h i s l a n g u a g e w h e t h e r t h e B o a r d was 
r e f e r r i n g t o c l a i m a n t ' s l e f t knee c o n d i t i o n , o r t o h i s b i l a t e r a l 
knee p r o b l e m s . 

F u r t h e r m o r e , r e f e r e n c e s t o c l a i m a n t ' s r i g h t knee and 
back c o n d i t i o n t h r o u g h o u t t h e o r d e r s u g g e s t t h a t t h e Boar d may 
have been c o n s i d e r i n g r e o p e n i n g f o r t h e s e p r o b l e m s . For e x a m p l e , 
t h e B o a r d ' s o r d e r i n c l u d e s t h e f o l l o w i n g f i n d i n g s : t h a t 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n had recommended c l a i m a n t be on t i m e 
l o s s c o m p e n s a t i o n f o r b o t h r i g h t and l e f t knee d i f f i c u l t i e s , t h a t 
an a r t h r o s c o p y was recommended i n o r d e r t o d e t e r m i n e c l a i m a n t ' s 
s t a t u s w i t h r e s p e c t t o h i s "knees"; t h a t t h e t r e a t i n g p h y s i c i a n ' s 
A p r i l 4, 1986 r e p o r t was t h e f i r s t m e d i c a l e v i d e n c e c l e a r l y 
i n d i c a t i n g a m a t e r i a l w o r s e n i n g o f c l a i m a n t ' s knee " c o n d i t i o n s " ; 
and t h a t c l a i m a n t was o f f work p r i o r t o t h a t d a t e due t o a back 
c o n d i t i o n . 

However, u n l i k e t h e a c c e p t e d l e f t knee c o n d i t i o n , 
c l a i m a n t ' s r i g h t knee and back c o n d i t i o n s had n o t been a c c e p t e d by 
t h e i n s u r e r . As a r e s u l t , r e o p e n i n g t h e c l a i m f o r t h o s e 
c o n d i t i o n s w o u l d have r e q u i r e d t h e B o a r d t o make a c o m p e n s a b i l i t y 
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d e t e r m i n a t i o n . As p r e v i o u s l y d i s c u s s e d , t h e H e a r i n g s D i v i s i o n had 
j u r i s d i c t i o n o v e r t h e c o m p e n s a b i l i t y i s s u e s i n t h i s c a s e , and t h e 
B o a r d does n o t e x e r c i s e i t s own m o t i o n a u t h o r i t y when t h e c l a i m a n t 
has a n o t h e r avenue p f r e d r e s s . A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
B o a r d ' s o r d e r o n l y a d d r e s s e d a c l a i m f o r a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r t h e a c c e p t e d l e f t knee c o n d i t i o n . 

We p r o c e e d t o t h e p o s s i b l e a p p l i c a t i o n o f t h e r e s 
j u d i c a t a d o c t r i n e o f "is-sue p r e c l u s i o n " . The i n s u r e r c o n t e n d s 
t h a t t h e B o a r d ' s May 1986 Own M o t i o n O r d e r i m p l i c i t l y d e t e r m i n e d 
t h a t h i s r i g h t knee and back c o n d i t i o n s were n o t r e l a t e d t o t h e 
c o m p e n s a b l e i n j u r y . We have p r e v i o u s l y d e t e r m i n e d t h a t t h e 
B o a r d ' s o r d e r d i d n o t a d d r e s s t h e r e l a t i o n s h i p b e t w e e n t h e s e 
c o n d i t i o n s , and t h e c o m p e n s a b l e i n j u r y e i t h e r d i r e c t l y o r 
i m p l i c i t l y , b ecause r e l i e f was a v a i l a b l e t h r o u g h t h e H e a r i n g s 
D i v i s i o n . F u r t h e r m o r e , t h e " i m p l i c i t " d e t e r m i n a t i o n a l l e g e d by 
t h e i n s u r e r i s n o t t h e t y p e o f c l e a r f i n d i n g o f f a c t r e q u i r e d f o r 
t h e a p p l i c a t i o n o f t h e d o c t r i n e o f i s s u e p r e c l u s i o n . See Chavez 
v. B o i s e Cascade C o r p o r a t i o n , 307 Or 632, 637-638 ( 1 9 8 9 ) . 

M o r e o v e r , a s s u m i n g t h e B o a r d had i m p l i c i t l y d e t e r m i n e d 
t h a t c l a i m a n t ' s r i g h t knee and back c o n d i t i o n s were n o t r e l a t e d t o 
t h e c o m p e n s a b l e i n j u r y , t h a t d e t e r m i n a t i o n was n o t e s s e n t i a l t o 
t h e B o a r d ' s d e c i s i o n t o r e o p e n h i s c l a i m f o r a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f o r h i s l e f t . k n e e c o n d i t i o n . A c c o r d i n g l y , we 
c o n c l u d e t h a t t h e d o c t r i n e o f " i s s u e p r e c l u s i o n " does n o t b a r 
l i t i g a t i o n o f t h e c o m p e n s a b i l i t y i s s u e s i n t h i s c a s e . 

F i n a l l y , we r e v i e w t h e m e r i t s o f R e f e r e e M u l d e r ' s 
c o m p e n s a b i l i t y r u l i n g . The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s 
r i g h t knee c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o h i s c o m p e n s a b l e 
b i l a t e r a l knee i n j u r y i n J u l y 1976. R e f e r e e M u l d e r a l s o 
d e t e r m i n e d t h a t c l a i m a n t ' s l o w back c o n d i t i o n i s m a t e r i a l l y 
r e l a t e d t o h i s c o m p e n s a b l e i n j u r i e s i n 1975, 1976 and 1978. 

We a f f i r m R e f e r e e M u l d e r ' s r u l i n g s r e g a r d i n g b o t h 
c o n d i t i o n s . I n r e g a r d t o c l a i m a n t ' s low back p r o b l e m , we n o t e 
t h a t t r e a t i n g o r t h o p e d i c s u r g e o n K i e s t and t r e a t i n g c h i r o p r a c t o r 
U l b r i c h b o t h o p i n e d t h a t c l a i m a n t ' s b i l a t e r a l knee p r o b l e m s 
r e s u l t e d i n an a l t e r e d g a i t w h i c h c o n t r i b u t e d t o h i s c u r r e n t l o w 
back c o m p l a i n t s . A l t h o u g h t h e W e s t e r n M e d i c a l C o n s u l t a n t ' s 
d i s a g r e e d , t h e i r o p i n i o n i s c o n c l u s o r y . We, t h e r e f o r e , d e f e r t o 
t h e o p i n i o n s o f t h e t r e a t i n g p h y s i c i a n s . 

I n d e f e r r i n g t o t h e i r o p i n i o n s , we r e c o g n i z e t h a t 
D r s . K i e s t and U l b r i c h were n o t a p p r i s e d o f c l a i m a n t ' s c a r 
a c c i d e n t i n 1970, o r h i s r i g h t knee i n j u r y w i t h a d i f f e r e n t 
e m p l o y e r i n O c t o b e r 1980. However, we a r e n o t p e r s u a d e d t h a t t h e 
p e r s u a s i v e n e s s o f t h e i r o p i n i o n s i s d i m i n i s h e d t o any d e g r e e . 
Assuming t h a t t h e i n j u r i e s i n 1970 and 1980 c o n t r i b u t e d t o 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n , t h e r e i s no e v i d e n c e t h a t t h e y 
a r e t h e s o l e c a use o f h i s p r e s e n t back p r o b l e m s . As a r e s u l t , 
k n o w l e d g e o f t h e s e i n j u r i e s i s n o t n e c e s s a r y i n d e t e r m i n i n g 
w h e t h e r c l a i m a n t ' s c o m p e n s a b l e i n j u r i e s i n 1975, 1976 and 1978 
a l s o m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t c o n d i t i o n . Under t h e s e 
c i r c u m s t a n c e s , we a r e n o t p e r s u a d e d t h a t D r s . K i e s t and U l b r i c h 
w o u l d have r e n d e r e d a d i f f e r e n t o p i n i o n i f t h e y had been a p p r i s e d 
o f t h e 1970 and 1980 i n j u r i e s . 

We, t h e r e f o r e , a f f i r m t h e R e f e r e e ' s u l t i m a t e 
d e t e r m i n a t i o n t h a t c l a i m a n t ' s r i g h t knee and l o w back c o n d i t i o n s 
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are compensable. A c c o r d i n g l y , the i n s u r e r i s r e s p o n s i b l e f o r 
reasonable and necessary m e d i c a l t r e a t m e n t f o r those c o n d i t i o n s . 

Temporary D i s a b i l i t y Issues 

C l a i m a n t ' s e n t i t l e m e n t t o temporary d i s a b i l i t y 
compensation f o r h i s compensable c o n d i t i o n s i s addressed i n our 
own motion order i n WCB Case No. 86-0226M, is s u e d t h i s d a t e . 
Here, we l i m i t our review t o Referee Shebley's r u l i n g t h a t t he 
i n s u r e r i s not o b l i g a t e d t o pay temporary d i s a b i l i t y compensation 
under Referee Mulder's March 16, 1987 o r d e r , r e i s s u e d A p r i l 10, 
1987. Referee Shebley found t h a t t he compensation awarded by 
Referee Mulder was l i m i t e d t o medical s e r v i c e s . As a r e s u l t , 
Referee Shebley concluded t h a t the i n s u r e r was under no o b l i g a t i o n 
t o pay temporary d i s a b i l i t y compensation under Referee Mulder's 
o r d e r . Claimant c h a l l e n g e s t h a t r u l i n g . 

We a f f i r m and adopt Referee Shebley's c o n c l u s i o n s and 
o p i n i o n on t h i s i s s u e . As a r e s u l t , i t i s not necessary f o r us t o 
f u r t h e r address c l a i m a n t ' s c o n t e n t i o n t h a t the i n s u r e r was 
o b l i g a t e d t o pay temporary d i s a b i l i t y compensation pending Board 
review of Referee Mulder's o r d e r , or the r e l a t e d p e n a l t y and 
a t t o r n e y fee i s s u e r a i s e d by c l a i m a n t . Nor i s i t necessary t o 
address the i n s u r e r ' s c o n t e n t i o n t h a t an award of temporary 
d i s a b i l i t y was beyond Referee Mulder's j u r i s d i c t i o n . 

ORDER 

Referee Mulder's o r d e r , dated March 16, 1987, and 
r e i s s u e d A p r i l 10, 1987, i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded an assessed fee of $500 f o r s e r v i c e s on Board review i n 
r e g a r d t o Referee Mulder's o r d e r . Referee Shebley's o r d e r s dated 
February 23 and March 13, 1989 are a l s o a f f i r m e d . The Board 
approves a c l i e n t - p a i d f e e , not t o exceed $500, f o r l e g a l s e r v i c e s 
rendered i n r e g a r d t o Referee Shebley's o r d e r s . 

PATRICK DUFFY, Claimant Own Motion 86-08009 
Thomas 0. Carter, Claimant's Attorney September 21, 1989 
L i b e r t y Northwest, Insurance C a r r i e r Own Motion Order 

Claimant i n i t i a l l y s u b m i t t e d t o the Board h i s c l a i m f o r 
an a l l e g e d worsening of h i s 1975 i n d u s t r i a l i n j u r y . C laimant's 
a g g r a v a t i o n r i g h t s have e x p i r e d . By Own Motion Order, i s s u e d 
May 16, 1986, we reopened c l a i m a n t ' s 1975 i n j u r y c l a i m f o r a d d i t i o n a l 
temporary d i s a b i l i t y b e n e f i t s . At t h a t t i m e , c l a i m a n t ' s t r e a t i n g 
surgeon had recommended a r t h r o s c o p i c s u r g e r y f o r both knees. The 
i n s u r e r took the p o s i t i o n t h a t our May 16, 1986 Own Motion Order 
reopened c l a i m a n t ' s c l a i m f o r the l e f t knee c o n d i t i o n , o n l y . Claimant 
now r e q u e s t s t h a t the Board c l a r i f y t h a t our May 16, 1986 o r d e r 
reopened h i s 1975 i n j u r y c l a i m f o r both the r i g h t and l e f t knee 
c o n d i t i o n s . 

We c o n s o l i d a t e c l a i m a n t ' s request w i t h our review 
i n WCB Case No. 86-08009. That case concerns the i n s u r e r ' s 
June 2, 1986 p a r t i a l d e n i a l of c l a i m a n t ' s r i g h t knee c o n d i t i o n . By 
Opinion and Order, issued March 16, 1987 and r e i s s u e d A p r i l 10, 1987, 
Referee Mulder r e v e r s e d t h e i n s u r e r ' s d e n i a l , and the i n s u r e r 
requested Board review. 

T h i s d a t e , we have issued our Order on Review i n WCB Case 
No. 86-08009. I n t h a t o r d e r , we concluded t h a t the Board's May 16, 
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1986 Own M o t i o n O r d e r r e o p e n e d c l a i m a n t ' s 1975 i n j u r y c l a i m f o r h i s 
l e f t knee c o n d i t i o n , o n l y . See P a t r i c k D u f f y , 41 Van N a t t a 1 4 7 8 ( I s s u e d 
t h i s d a t e ) . A c c o r d i n g l y , o u r May 1986 o r d e r c r e a t e d no o b l i g a t i o n t o 
pay t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n f o r c l a i m a n t ' s r i g h t knee 
c o n d i t i o n . 

However, o u r o r d e r i n WCB Case No. 86-08009 does a f f i r m 
R e f e r e e M u l d e r ' s d e t e r m i n a t i o n t h a t c l a i m a n t ' s r i g h t knee c o n d i t i o n i s 
m a t e r i a l l y r e l a t e d t o a compen s a b l e b i l a t e r a l knee i n j u r y i n J u l y 
1976. A c c o r d i n g l y , i t i s now a p p r o p r i a t e f o r us t o d e t e r m i n e w h e t h e r 
c l a i m a n t ' s 1976 i n j u r y c l a i m s h o u l d be r e o p e n e d f o r t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n f o r h i s r i g h t knee c o n d i t i o n . 

P u r s u a n t t o ORS 656. 278 ( 1 ) ( a ) , we may e x e r c i s e o u r 
"Own M o t i o n " a u t h o r i t y when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a 
com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , 
we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing 
f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r u n d e r g o e s 
o u t p a t i e n t s u r g e r y . 

F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s c o m p e n s a b l e r i g h t knee c o n d i t i o n has wor s e n e d r e q u i r i n g 
s u r g e r y . A c c o r d i n g l y , h i s 1976 i n j u r y c l a i m i s r e o p e n e d f o r t e m p o r a r y 
d i s a b i l i t y c o m p e n s a t i o n t o commence t h e d a t e he i s h o s p i t a l i z e d f o r 
s u r g e r y f o r t h e r i g h t k nee, and t o c o n t i n u e u n t i l h i s r i g h t knee 
c o n d i t i o n becomes m e d i c a l l y s t a t i o n a r y or he r e t u r n s t o r e g u l a r work 
a t h i s r e g u l a r wage, w h i c h e v e r i s e a r l i e r . 

As a r e a s o n a b l e a t t o r n e y f e e , c l a i m a n t ' s a t t o r n e y i s awarded 
25 p e r c e n t o f t h e i n c r e a s e d c o m p e n s a t i o n awarded u n d e r t h i s o r d e r , n o t 
t o exceed $500. Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. When a p p r o p r i a t e , t h e 1976 i n j u r y c l a i m s h o u l d be c l o s e d 
by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED 

TONY FAZZOLARI, Claimant WCB 85-16090 
Robert L. Burns, Claimant's Attorney September 21, 1989 
Beers, Zimmerman & Rice, Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 
r e c o n 93 Or App 103, r e v den Or 236 ( 1 9 8 8 ) . We have been 
i n s t r u c t e d t o d e t e r m i n e w h e t h e r c l a i m a n t was a b l e t o work a f t e r 
t h e t i m e when he was r e l e a s e d t o work by h i s a t t e n d i n g p h y s i c i a n 
and b e f o r e he was m e d i c a l l y s t a t i o n a r y . I f he was a b l e t o w o r k , 
t h e c o u r t has h e l d t h a t t h e e m p l o y e r i s e n t i t l e d t o an o f f s e t f o r 
t h e t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d between t h e d a t e he was 
r e l e a s e d t o work and p r i o r t o t h e d a t e he became m e d i c a l l y 
s t a t i o n a r y . We p r o c e e d w i t h o u r d e t e r m i n a t i o n . 

FINDINGS OF FACT 

I n November 1984, c l a i m a n t , d r i v e r / s a l e s m a n f o r a b e e r 
d i s t r i b u t o r s h i p , f i l e d a c l a i m f o r a b r u i s e d r i g h t hand. He 
a s s e r t e d t h a t t h i s p r o b l e m was a t t r i b u t a b l e t o s t r i k i n g t h e s i d e s 
o f b e e r c a s e s t o open p e r f o r a t e d h a n d l e s . Dr. B u t t o n , c l a i m a n t ' s 
t r e a t i n g s u r g e o n , d i a g n o s e d a c u t e e x t e n s o r t e n d i n i t i s o f t h e r i g h t 
f o r e a r m / w r i s t . 
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The i n s u r e r a c c e p t e d t h e c l a i m and commenced p a y i n g 
t e m p o r a r y t o t a l d i s a b i l i t y e f f e c t i v e December 3, 1984. S h o r t l y 
t h e r e a f t e r , c l a i m a n t d e v e l o p e d an a b s c e s s o f t h e dorsum o f h i s 
r i g h t hand, w h i c h r e s u l t e d i n a December 17, 1984 d r a i n a g e s u r g e r y . 

On March 22, 1985, Dr. B u t t o n r e l e a s e d c l a i m a n t t o 
r e t u r n t o r e g u l a r work w i t h o u t r e s t r i c t i o n . N o t i n g t h a t c l a i m a n t 
was n o t m e d i c a l l y s t a t i o n a r y , B u t t o n recommended t h a t t h e c l a i m 
r e m a i n open f o r s e v e r a l more months. T h e r e a f t e r , c l a i m a n t 
r e t u r n e d t o h i s e m p l o y e r , b u t was a d v i s e d n o t t o r e t u r n u n t i l he 
was c a p a b l e o f f u l l y p e r f o r m i n g h i s r e g u l a r work a c t i v i t i e s . 

For t h e n e x t f o u r m o n t h s , c l a i m a n t r e c e i v e d p h y s i c a l 
t h e r a p y . He d i d n o t r e t u r n t o work u n t i l a f t e r A u g u s t 12, 1985, 
w h i c h was as soon as t h e e m p l o y e r w o u l d p e r m i t him t o r e t u r n t o 
h i s r e g u l a r work a c t i v i t i e s . C l a i m a n t ' s c o n d i t i o n d i d n o t become 
m e d i c a l l y s t a t i o n a r y u n t i l A u g u s t 23, 1985. The i n s u r e r c o n t i n u e d 
t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l September 2, 1985. 

An O c t o b e r 30, 1985 D e t e r m i n a t i o n Order awarded 
t e m p o r a r y t o t a l d i s a b i l i t y f r o m December 2, 1984 t h r o u g h March 22, 
1985, b u t no pe r m a n e n t d i s a b i l i t y . The D e t e r m i n a t i o n O r d e r d i d 
n o t a l l o w an o f f s e t f o r t h e t e m p o r a r y t o t a l d i s a b i l i t y p a i d a f t e r 
March 22, 1985 t h r o u g h September 2, 1985. 

ULTIMATE FINDINGS 

C l a i m a n t was n o t a b l e t o p e r f o r m h i s r e g u l a r work u n t i l 
a f t e r A u g u s t 12, 1985. 

CONCLUSIONS OF LAW 

An e m p l o y e r i s e n t i t l e d t o an o f f s e t o f b e n e f i t s t h a t 
have been p a i d o n l y i f t h e e v i d e n c e shows t h a t c l a i m a n t was n o t 
e n t i t l e d t o t h e b e n e f i t s . M e t r o M a c h i n e r y R i g g i n g v. T a l l e n t , 94 
Or App 245, 248 ( 1 9 8 8 ) ; F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 
Or App 592, on r e c o n 93 Or 103, r e v den 307 Or 236 ( 1 9 8 8 ) . 
T e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s a r e awarded t o r e p l a c e wages 
l o s t by r e a s o n o f a t e m p o r a r y d i s a b i l i t y . ORS 656.210; C u t r i g h t 
v. Weyerhaeuser Co., 299 Or 290, 295 ( 1 9 8 5 ) . 

We a r e pesuaded t h a t c l a i m a n t was n o t a b l e t o work f r o m 
March 22, 1985, t h e d a t e he was r e l e a s e d t o r e g u l a r work w i t h o u t 
r e s t r i c t i o n s , u n t i l he r e t u r n e d t o work a f t e r A u g u s t 12, 1985. 
Inasmuch as c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
d u r i n g t h i s p e r i o d , we c o n c l u d e t h a t t h e i n s u r e r i s n o t e n t i t l e d 
t o o f f s e t t h i s c o m p e n s a t i o n a g a i n s t c l a i m a n t ' s f u t u r e p e r m a n e n t 
d i s a b i l i t y b e n e f i t s . However, we h o l d t h a t t h e i n s u r e r i s 
e n t i t l e d t o r e c o v e r t e m p o r a r y d i s a b i l i t y b e n e f i t s made s u b s e q u e n t 
t o c l a i m a n t ' s r e t u r n t o work and September 2, 1985, when t h e 
i n s u r e r s t o p p e d p a y i n g such b e n e f i t s . 

I n r e a c h i n g o u r c o n c l u s i o n , we f i n d c l a i m a n t ' s c r e d i b l e 
t e s t i m o n y t o be p e r s u a s i v e . M o r e o v e r , t h e e m p l o y e r d i d n o t p e r m i t 
c l a i m a n t t o r e t u r n t o work u n t i l he c o u l d p h y s i c a l l y accomodate 
h i s r e g u l a r work a c t i v i t e s . F i n a l l y , c l a i m a n t ' s r e f e r r a l t o , and 
p a r t i c i p a t i o n i n , p h y s i c a l t h e r a p y l e n d s f u r t h e r s u p p o r t f o r t h e 
c o n c l u s i o n t h a t t h e r e l e a s e t o work was c o n t i n g e n t upon h i s 
a b i l i t y t o p e r f o r m h i s p r i o r work a c t i v i t i e s . 

The i n s u r e r c o n t e n d s t h a t c l a i m a n t ' s c o m p e n s a b l e 
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c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 22, 1985, w h i c h was 
a l s o t h e d a t e Dr. B u t t o n r e l e a s e d him t o r e t u r n t o work w i t h o u t 
r e s t i c t i o n s . On t h a t b a s i s , t h e i n s u r e r c o n t e n d s i t i s e n t i t i l e d 
t o an o f f s e t . The i n s u r e r bases i t s c o n t e n t i o n t h a t c l a i m a n t was 
s t a t i o n a r y i n March on Dr. B u t t o n ' s s u b s e q u e n t " c o n c u r r e n c e " w i t h 
t h e i n s u r e r ' s c o u n s e l ' s " i n t e r p r e t a t i o n " t h a t a n o n c o m p e n s a b l e 
c h r o n i c m u s c u l o t e n d o n i t i s c o n d i t i o n , as opposed t o c l a i m a n t ' s 
c o m p e n s a b l e c o n d i t i o n , r e m a i n e d u n s t a t i o n a r y u n t i l A u g u s t 23, 1985. 

Such an a r g u m e n t , i f f o l l o w e d , w o u l d l e a d t o a 
c o n c l u s i o n w h i c h i s c o n t r a r y t o f i n d i n g s r e n d e r e d i n t h e R e f e r e e ' s 
o r d e r , as w e l l as o u r O r d e r on Review, i . e . , c l a i m a n t ' s c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y on A u g u s t 23, 1985. M o r e o v e r , t h e c o u r t 
has e s s e n t i a l l y d e t e r m i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
on A u g u s t 23, 1985. 91 Or App a t page 595. F i n a l l y , o u r e x p r e s s 
i n s t r u c t i o n s a r e t o d e t e r m i n e " w h e t h e r c l a i m a n t was a b l e t o work 
a f t e r t h e t i m e when he was r e l e a s e d t o work by t h e a t t e n d i n g 
p h y s i c i a n and b e f o r e he was m e d i c a l l y s t a t i o n a r y . " 91 Or App a t 
page 596. 

I nasmuch as t h e i n s u r e r ' s c o n t e n t i o n r a i s e s an i s s u e 
w h i c h e x c e e d s o u r a u t h o r i t y on remand, we a r e n o t a u t h o r i z e d t o 
c o n s i d e r i t . I n any e v e n t , had we a d d r e s s e d t h e i s s u e , we w o u l d 
c o n s i d e r Dr. B u t t o n ' s s u b s e q u e n t " c o n c u r r e n c e " w i t h t h e i n s u r e r ' s 
" i n t e r p r e t a t i o n " u n p e r s u a s i v e when compared w i t h h i s e a r l i e r 
o p i n i o n s . S p e c i f i c a l l y , we w o u l d r e f e r t o B u t t o n ' s March 22, 1985 
r e l e a s e t o r e g u l a r w o r k , a t w h i c h t i m e he recommended t h a t 
c l a i m a n t ' s c l a i m r e m a i n open f o r s e v e r a l more months, and B u t t o n ' s 
A u g u s t 23, 1985 c l o s i n g r e p o r t , when he f o u n d c l a i m a n t ' s c o n d i t i o n 
m e d i c a l l y s t a t i o n a r y w i t h o u t d i f f e r e n t i a t i n g between c o m p e n s a b l e 
and s o - c a l l e d n o n compensable c o n d i t i o n s . 

A c c o r d i n g l y , t h e i n s u r e r i s p e r m i t t e d t o o f f s e t t h e 
t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a f t e r c l a i m a n t ' s r e t u r n t o work 
a f t e r A u g u s t 12, 1985 t h r o u g h September 2, 1985, a g a i n s t any 
f u t u r e awards o f p e r m a n e n t d i s a b i l i t y . 

I T IS SO ORDERED. 

JEFFERY P. KEIMIG, Claimant WCB 86-14810 
Karen M. Werner, Claimant's Attorney September 21, 1989 
Luvaas, Cobb, et a l . , Defense Attorneys Second Order of Dismissal 

The i n s u r e r s eeks Board a u t h o r i z a t i o n o f a c l i e n t - p a i d f e e 
f o r s e r v i c e s r e n d e r e d by i t s c o u n s e l i n t h i s m a t t e r w h i c h c u l m i n a t e d 
i n our A u g u s t 25, 1989 O r d e r o f D i s m i s s a l . We d e c l i n e d t o a u t h o r i z e 
such a f e e because t h e r e c o r d l a c k e d an e x e c u t e d r e t a i n e r a g r e e m e n t or 
r e f e r r a l l e t t e r i n t h i s p a r t i c u l a r c a s e . I n r e s p o n s e , t h e i n s u r e r has 
s u b m i t t e d a l e t t e r c o n f i r m i n g c o u n s e l ' s r e p r e s e n t a t i o n i n t h i s c a s e . 

A f t e r r e v i e w o f t h e s t a t e m e n t o f s e r v i c e s and c o n s i d e r i n g 
t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 6 ) , we a p p r o v e a c l i e n t - p a i d 
f e e , p a y a b l e f r o m t h e i n s u r e r t o i t s c o u n s e l , n o t t o e x c e e d 
$2,290.50. I n so d o i n g , we n o t e t h a t we have n o t a p p r o v e d t h e 
i n s u r e r ' s c o u n s e l ' s r e q u e s t f o r a u t h o r i z a t i o n i n s o f a r as i t p e r t a i n e d 
t o a c h a r g e f o r "word p r o c e s s o r " t i m e . Inasmuch as c o s t s i n c u r r e d by 
an a t t o r n e y i n p u r s u i n g a m a t t e r on b e h a l f o f a p a r t y a r e n o t i n c l u d e d 
i n f e e s p a i d t o an a t t o r n e y , Board a u t h o r i z a t i o n i s n o t r e q u i r e d . See 
OAR 4 3 8 - 1 5 - 0 0 5 ( 4 ) , ( 5 ) & ( 7 ) ; J a n e l l e I . N e a l , 40 Van N a t t a 359 ( 1 9 8 8 ) . 

A c c o r d i n g l y , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
-1486-



r e p u b l i s h our A u g u s t 25, 1989 o r d e r . The p a r t i e s ' r i g h t s o f a p p e a l 
s h a l l c o n t i n u e t o r u n f r o m t h e d a t e o f our p r i o r o r d e r . 

I T IS SO ORDERED. 

JESUSA ORTIZ, Claimant 
Steven C. Yates, Claimant's Attorney 
Schwabe, et a l . , Defense Attorneys 
S t o e l , Rives, et a l . , Defense Attorneys 

WCB 87-11503 & 86-15254 
September 21, 1989 
Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our A u g u s t 24, 1989 
Order on Review t h a t m o d i f i e d a R e f e r e e ' s a t t o r n e y f e e award f o r 
s e r v i c e s r e n d e r e d i n a r e s p o n s i b i l i t y case where no o r d e r 
d e s i g n a t i n g a p a y i n g a g e n t p u r s u a n t t o ORS 656.307 had i s s u e d . 
S p e c i f i c a l l y , we h e l d t h a t t h e $1,350 a t t o r n e y f e e was p a y a b l e by 
L i b e r t y N o r t h w e s t i n a d d i t i o n t o , r a t h e r t h a n o u t o f , c l a i m a n t ' s 
c o m p e n s a t i o n . 

C l a i m a n t seeks an " i n s u r e r - p a i d " a t t o r n e y f e e f o r 
p r e v a i l i n g i n her a p p e a l o f t h e R e f e r e e ' s a t t o r n e y f e e award. \\e 
deny t h e r e q u e s t . 

Where a c l a i m a n t f i n a l l y p r e v a i l s on Board r e v i e w f r o m 
an o r d e r or d e c i s i o n d e n y i n g a c l a i m f o r c o m p e n s a t i o n , c l a i m a n t i s 
e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e p a y a b l e by t h e c a r r i e r . ORS 
6 5 6 . 3 8 6 ( 1 ) . F u r t h e r m o r e , i f a r e q u e s t f o r Board r e v i e w i s 
i n i t i a t e d by a c a r r i e r and t h e Board f i n d s t h a t t h e c o m p e n s a t i o n 
awarded t o c l a i m a n t s h o u l d n o t be d i s a l l o w e d or r e d u c e d , t h e 
c a r r i e r i s r e q u i r e d t o pay a r e a s o n a b l e a t t o r n e y f e e . ORS 
6 5 6 . 3 8 2 ( 2 ) . 

H e r e , c l a i m a n t d i d n o t f i n a l l y p r e v a i l f r o m an o r d e r d e n y i n g 
her c l a i m f o r c o m p e n s a t i o n . R a t h e r , she p r e v a i l e d i n h e r 
c o n t e n t i o n t h a t t h e R e f e r e e ' s a t t o r n e y f e e award s h o u l d be 
m o d i f i e d . . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o an i n s u r e r - p a i d 
a t t o r n e y f e e p u r s u a n t t o ORS 6 5 6 . 3 8 6 ( 1 ) . 

M o r e o v e r , a c a r r i e r d i d n o t r e q u e s t r e v i e w o f t h e R e f e r e e ' s 
o r d e r , c l a i m a n t d i d . L i b e r t y N o r t h w e s t d i d c r o s s - r e q u e s t r e v i e w , 
c o n t e n d i n g t h a t c l a i m a n t was n o t e n t i t l e d t o any a t t o r n e y f e e . 
However, a t t o r n e y f e e s a r e n o t " c o m p e n s a t i o n " w i t h i n t h e m eaning 
o f ORS 6 5 6 . 3 8 2 ( 2 ) . See S a x t o n v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; 
D o t s o n v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . C o n s e q u e n t l y , 
c l a i m a n t i s a l s o n o t e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e 
under 6 5 6 . 3 8 2 ( 2 ) . 

A c c o r d i n g l y , o ur Au g u s t 24, 1989 o r d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and 
r e p u b l i s h o ur Au g u s t 24, 1989 o r d e r , e f f e c t i v e t h i s d a t e . The 
p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 
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JOY J. BROOKSHIRE, Claimant Own Motion 86-0689M 
Peter 0. Hansen, Claimant's Attorney September 22, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e B o a r d ' s A u g u s t 23, 
1989, Own M o t i o n O r d e r , w h i c h u p h e l d t h e SAIF C o r p o r a t i o n ' s t e r m i n a t i o n 
o f t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f t h e d a t e t h a t c l a i m a n t r e t u r n e d 
t o r e g u l a r w o r k , b u t s e t a s i d e SAIF's N o t i c e o f C l o s u r e as p r e m a t u r e . 
C l a i m a n t c o n t e n d s t h a t t e m p o r a r y d i s a b i l i t y b e n e f i t s s h o u l d c o n t i n u e 
u n t i l she i s m e d i c a l l y s t a t i o n a r y and seeks a p e n a l t y and a t t o r n e y f e e 
f o r SAIF's i m p r o p e r c l o s u r e o f h e r c l a i m . 

We u p h e l d SAIF's t e r m i n a t i o n o f t e m p o r a r y d i s a b i l i t y b e n e f i t s 
based on a q u e s t i o n n a i r e t o w h i c h c l a i m a n t r e s p o n d e d t h a t she had 
r e t u r n e d t o " r e g u l a r o r f u l l w o r k " on J a n u a r y 23, 1989. C l a i m a n t now 
a s s e r t s t h a t b e n e f i t s s h o u l d have been c o n t i n u e d because she was n o t 
r e l e a s e d t o he r o r i g i n a l j o b - a t - i n j u r y . We f i n d no e v i d e n c e t o s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n t h a t she d i d n o t r e t u r n t o her r e g u l a r w o r k . I n 
f a c t , c l a i m a n t h e r s e l f i n d i c a t e d t h a t she r e t u r n e d t o " r e g u l a r " o r f u l l 
w o r k . T h e r e f o r e , we c o n t i n u e t o c o n c l u d e t h a t SAIF's t e r m i n a t i o n o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s was p r o p e r . 

We t u r n t o t h e p e n a l t y and a t t o r n e y f e e i s s u e . SAIF c l o s e d 
c l a i m a n t ' s c l a i m based on a m e d i c a l r e p o r t w h i c h p r o j e c t e d t h a t 
c l a i m a n t w o u l d be m e d i c a l l y s t a t i o n a r y on a f u t u r e d a t e . However, we 
were n o t p e r s u a d e d by t h a t r e p o r t , p a r t i c u l a r l y i n t h e absence o f a 
s u b s e q u e n t r e p o r t c o n f i r m i n g t h e p r o j e c t i o n . C o n s e q u e n t l y , we d i d n o t 
f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a nd, h e n c e , c o n c l u d e d t h a t 
c l a i m c l o s u r e was p r e m a t u r e . N e v e r t h e l e s s , c o n s i d e r i n g t h e 
a b o v e - m e n t i o n e d r e p o r t , we a r e n o t p e r s u a d e d t h a t SAIF's c l o s u r e o f t h e 
c l a i m was u n r e a s o n a b l e . T h e r e f o r e , we d e c l i n e t o a s s e s s a p e n a l t y o r 
r e l a t e d a t t o r n e y f e e f o r i t s c o n d u c t . 

A c c o r d i n g l y , o u r Au g u s t 23, 1989 o r d e r i s w i t h d r a w n . On 
r e c o n s i d e r a t i o n , as s u p p l e m e n t e d h e r e i n , we a d h e r e t o and r e p u b l i s h o u r 
Au g u s t 23, 1989 o r d e r , e f f e c t i v e t h i s d a t e . 

I T I S SO ORDERED. 

FRANK T. SCHUFA, Claimant Own Motion 89-0106M 
L i b e r t y Northwest, Insurance C a r r i e r September 22, 1989 

Own Motion Order 
The i n s u r e r has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 

an a l l e g e d w o r s e n i n g o f h i s O c t o b e r 30, 1980, i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . The i n s u r e r has a c c e p t e d 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u r g e r y b u t opposes c l a i m r e o p e n i n g f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s on t h e g r o u n d t h a t c l a i m a n t has 
w i t h d r a w n f r o m t h e work f o r c e . The i n s u r e r a l s o r e q u e s t s t h a t , i f we 
r e o p e n t h e c l a i m f o r t e m p o r a r y t o t a l d i s a b i l i t y , b e n e f i t s be based on 
c l a i m a n t ' s e a r n i n g s f o r t h e 12 months p r e c e d i n g t h e d a t e o f w o r s e n i n g 
o f h i s c o n d i t i o n . 

Under ORS 656 .278 ( 1 ) ( a ) , we may e x e r c i s e o u r "own m o t i o n " 
a u t h o r i t y t o r e o p e n a c l a i m when we f i n d t h a t t h e r e i s a w o r s e n i n g o f 
a com p e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , 
we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d or 
u n d e r g o e s o u t p a t i e n t s u r g e r y . 
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F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e p e r s u a d e d t h a t 
c l a i m a n t ' s c ompensable u l c e r a t i v e c o l i t i s c o n d i t i o n has w o r s e n e d 
r e q u i r i n g s u r g e r y f o r g a s t r o i n t e s t i n a l b l e e d i n g . I n a d d i t i o n , 
c l a i m a n t has s u b m i t t e d p e r s u a s i v e e v i d e n c e o f h i s c o n t i n u e d 
i n v o l v e m e n t i n t h e work f o r c e . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s 
r e o p e n e d w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o commence November 26, 
1988, t h e d a t e o f h o s p i t a l i z a t i o n , and t o c o n t i n u e u n t i l c l a i m a n t 
r e t u r n s t o h i s r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y 
s t a t i o n a r y , w h i c h e v e r i s e a r l i e r . Reimbursement f r o m t h e Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d u n d e r ORS 656.625 
and OAR 436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
c l o s e d by t h e i n s u r e r p u r s u a n t t o OAR 438-12-055. 

F i n a l l y , we d e c l i n e t h e i n s u r e r ' s r e q u e s t t o base t e m p o r a r y 
d i s a b i l i t y b e n e f i t s on c l a i m a n t ' s e a r n i n g s f o r t h e 12 months 
p r e c e d i n g t h e w o r s e n i n g o f h i s c o n d i t i o n . C l a i m a n t i s " e n t i t l e d t o 
b e n e f i t s c a l c u l a t e d i n a c c o r d a n c e w i t h t h e la w a t t h e t i m e o f 
i n j u r y . ORS 6 5 6 . 2 0 2 ( 2 ) . C l a i m a n t was i n j u r e d i n 1980. A t t h a t 
t i m e , ORS 656.210 p r o v i d e d t h a t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s 
s h a l l be based on t h e w o r k e r ' s wage a t t h e t i m e o f i n j u r y . See Or 
Laws 1975, ch 663, § 1 . C l a i m a n t ' s b e n e f i t s s h a l l be c a l c u l a t e d 
a c c o r d i n g l y . 

I T I S SO ORDERED. 

MICHAEL EDWARDS, Claimant Own Motion 88-0033M 
Pozzi, e t a l . , Claimant's Attorneys September 26, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order Denying Recon

s i d e r a t i o n 
The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h e 

Bo a r d ' s A u g u s t 9, 1989, Own M o t i o n O r d e r t h a t s e t a s i d e i t s 
O c t o b e r 25, 1988, N o t i c e o f C l o s u r e as p r e m a t u r e . A l t e r n a t i v e l y , 
SAIF r e q u e s t s a b a t e m e n t o f t h e a f o r e m e n t i o n e d o r d e r i n o r d e r t o a l l o w 
a d d i t i o n a l t i m e f o r r e c o n s i d e r a t i o n . SAIF's r e c o n s i d e r a t i o n r e q u e s t 
i s a c c o m p a n i e d by a d d i t i o n a l m e d i c a l e v i d e n c e c o n c e r n i n g c l a i m a n t ' s 
m e d i c a l l y s t a t i o n a r y s t a t u s . 

I f a m o t i o n f o r r e c o n s i d e r a t i o n i s accompanied by 
a d d i t i o n a l e v i d e n c e n o t o t h e r w i s e i n t h e r e c o r d , t h e a d d i t i o n a l 
e v i d e n c e w i l l o n l y be c o n s i d e r e d i f we f i n d t h a t : ( 1 ) t h e r e c o r d , 
w i t h o u t t h e a d d i t i o n a l e v i d e n c e , has been i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d ; and ( 2 ) t h e a d d i t i o n a l e v i d e n c e 
was u n o b t a i n a b l e w i t h due d i l i g e n c e by t h e m o v i n g p a r t y p r i o r t o i t s 
s u b m i s s i o n t o t h e B o a r d . OAR 4 3 8 - 1 2 - 0 6 5 ( 3 ) . H e r e , t h e a d d i t i o n a l 
e v i d e n c e i s a l e t t e r d a t e d September 1 , 1989, f r o m c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , d e c l a r i n g c l a i m a n t ' s knee c o n d i t i o n m e d i c a l l y 
s t a t i o n a r y as o f O c t o b e r 17, 1988. Because t h e l e t t e r c o n c e r n s 
c l a i m a n t ' s c o n d i t i o n as i t e x i s t e d d u r i n g t h e t e n months p r e c e d i n g 
our o r i g i n a l o r d e r , we do n o t f i n d t h a t t h e a d d i t i o n a l e v i d e n c e was 
u n o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o i t s s u b m i s s i o n t o t h e 
B o a r d . A c c o r d i n g l y , SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n a n d , 
a l t e r n a t i v e l y , a b a t e m e n t i s d e n i e d . 

A p p e a l r i g h t s s h a l l c o n t i n u e t o r u n f r o m A u g u s t 9, 1989, 
t h e d a t e o f o u r Own M o t i o n O r d e r . 

I T I S SO ORDERED. 
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NORMAN L. MARKS, Claimant Own Motion 89-0254M 
Hampson, et a l . , Claimant's Attorneys September 26, 1989 
SAIF Corp, Insurance C a r r i e r Own Motion Order Denying Recon

s i d e r a t i o n 
C l a i m a n t has r e q u e s t e d t h a t t h e Board r e c o n s i d e r i t s May 

30, 1989 Own M o t i o n O r d e r i n t h e a f o r e m e n t i o n e d c a s e . P u r s u a n t t o 
Boa r d r u l e s , a m o t i o n f o r r e c o n s i d e r a t i o n s h a l l be d e n i e d i f n o t 
s u b m i t t e d t o t h e Board i n a t i m e l y manner. See OAR 4 3 8 - 1 2 - 0 6 5 ( 2 ) . 
I n o r d e r t o be t i m e l y , t h e Board must r e c e i v e t h e m o t i o n f o r 
r e c o n s i d e r a t i o n w i t h i n 30 days o f t h e d a t e o f m a i l i n g o f t h e B o a r d ' s 
o r d e r . I_d. H e r e , c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n was 
u n t i m e l y , as i t was n o t r e c e i v e d by t h e Board u n t i l J u l y 3, 1989. 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T I S SO ORDERED. 

ROBIN MITCHELL, Claimant Own Motion 84-0243M 
Bi s c h o f f & Strooband, Claimant's Attorneys September 26, 1989 
EBI Companies, Insurance C a r r i e r Own Motion Determination 

The B o a r d i s s u e d i t s Own M o t i o n O r d e r i n t h e a b o v e - e n t i t l e d 
m a t t e r on December 4, 1984, r e o p e n i n g c l a i m a n t ' s c l a i m f o r a w o r s e n e d 
c o n d i t i o n r e l a t e d t o h i s 1976 back i n j u r y . The i n s u r e r t e r m i n a t e d 
c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n on May 18, 1988 and 
i s s u e d a " s e l f - c l o s u r e " o f t h e c l a i m on May 25, 1988. C l a i m a n t now 
seeks B o a r d r e v i e w o f t h e i n s u r e r ' s c l o s u r e , c o n t e n d i n g t h a t he i s 
e n t i t l e d t o a g r e a t e r award o f per m a n e n t p a r t i a l d i s a b i l i t y . 

The d a t e o f r e o p e n i n g o f c l a i m a n t ' s i n j u r y c l a i m p r e c e d e d 
t h e e f f e c t i v e d a t e o f t h e c u r r e n t own m o t i o n l a w . Hence, t h i s c a s e 
i s g o v e r n e d by f o r m e r ORS 656.278 and t h e r u l e s p r o m u l g a t e d 
t h e r e u n d e r . Under t h e f o r m e r l a w , o n l y t h e B o a r d had a u t h o r i t y t o 
c l o s e a c l a i m r e o p e n e d under i t s own m o t i o n a u t h o r i t y . A c c o r d i n g l y , 
t h e i n s u r e r ' s p u r p o r t e d s e l f - c l o s u r e i s n u l l and v o i d . 

We e v a l u a t e t h e c l a i m f o r c l o s u r e a t t h i s t i m e . C l a i m a n t ' s 
t r e a t i n g p h y s i c i a n f o u n d him m e d i c a l l y s t a t i o n a r y as o f J a n u a r y 18, 
1988. We d e f e r t o t h e t r e a t i n g p h y s i c i a n ' s o p i n i o n and c o n c l u d e t h a t 
c l a i m a n t became s t a t i o n a r y on t h a t d a t e . A c c o r d i n g l y , h i s c l a i m i s 
c l o s e d w i t h an award o f t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d 
A u g u s t 10, 1984 t h r o u g h A p r i l 22, 1988. 

C l a i m a n t i s a l s o awarded 5 p e r c e n t (7.5 d e g r e e s ) 
s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r each l e g , and an a d d i t i o n a l 
50 p e r c e n t (160 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r 
h i s back c o n d i t i o n , f o r a t o t a l u n s c h e d u l e d award o f 75 p e r c e n t 
(240 d e g r e e s ) . D e d u c t i o n o f o v e r p a i d t e m p o r a r y d i s a b i l i t y , 
i f a n y, f r o m u n p a i d p e r m a n e n t d i s a b i l i t y i s a p p r o v e d . 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s awarded a f e e e q u a l t o 
25 p e r c e n t o f t h e a d d i t i o n a l p e r manent d i s a b i l i t y c o m p e n s a t i o n 
awarded under t h i s o r d e r , n o t t o exceed $500. 

I T I S SO ORDERED. 
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JERRY A. MURPHY, Claimant 
A l l a n Coons, Claimant's Attorney 
Kimberly Wall an, Defense Attorney 

WCB 87-15314 
September 26, 1989 
Order on Review 

Reviewed by b o a r d members Gern e r and M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Brown's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a l o w 
back c o n d i t i o n . 

The B o a r d • r e v e r s e s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t has p r o v e n an a g g r a v a t i o n o f h i s 
Septe m b e r , 1985, compensable l o w back i n j u r y . 

FINDINGS OF FACT 

C l a i m a n t c o m p e n s a b l y i n j u r e d h er low back i n S e ptember, 
1985, w h i l e w o r k i n g as a cook i n a r e t i r e m e n t c e n t e r . She s o u g h t 
t r e a t m e n t f r o m Dr. Womack, M.D., f o r c o m p l a i n t s o f low. back p a i n 
a c c o m p a n i e d by a b u r n i n g s e n s a t i o n . Womack t r e a t e d w i t h p h y s i c a l 
t h e r a p y and p r e s c r i p t i o n m e d i c a t i o n . I n December, 1986, 
c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . Womack 
r e s t r i c t e d h er t o o c c a s i o n a l l i f t i n g beyond 10 pounds, and no 
b e n d i n g , s q u a t t i n g , c r a w l i n g , o r c l i m b i n g . 

A D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m i n 
J a n u a r y , 1987, a w a r d i n g a p e r i o d o f t e m p o r a r y d i s a b i l i t y and 20 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. 
Womack. I n May, 1987, she began w o r k i n g i n a n u r s i n g home. Her 
d u t i e s r e s u l t e d i n o c c a s i o n a l e x a c e r b a t i o n s o f low back p a i n 
r a d i a t i n g i n t o h er l e f t l o w e r e x t r e m i t y . 

On J u l y 20, 1987, a s t i p u l a t i o n awarded c l a i m a n t an 
a d d i t i o n a l 10 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

Dr. Womack examined c l a i m a n t on A u g u s t 2, 1987, and 
f o u n d t h a t she was " e s s e n t i a l l y s t a b l e w i t h o u t d e t e r i o r a t i o n . " 
Near t h e end o f A u g u s t , 1987, however, c l a i m a n t l e f t h e r n u r s i n g 
home j o b due t o back and l e f t l e g p a i n . Her back and l e f t l e g 
were s w o l l e n . T h i s s w e l l i n g and a s s o c i a t e d p a i n made i t d i f f i c u l t 
f o r h e r t o s t a n d up. Her l e f t l e g a l s o d e v e l o p e d numbness i n l a t e 
A u g u s t , 1987. 

C l a i m a n t r e t u r n e d t o Womack on September 2, 1987. 
Womack r e l e a s e d h er f r o m work f o r two weeks and o r d e r e d a CT s c a n , 
w h i c h was n e g a t i v e . On September 7, 1987, Womack r e e x a m i n e d 
c l a i m a n t and f o u n d t h a t she had an a n t a l g i c g a i t w i t h a s s o c i a t e d 
l o w back spasm and t e n d e r n e s s . C o n s e q u e n t l y , he e x t e n d e d h e r work 
r e l e a s e f o r an a d d i t i o n a l f o u r weeks. Upon r e e x a m i n a t i o n on 
September 16, 1987, Womack c o n t i n u e d c l a i m a n t ' s work r e l e a s e u n t i l 
he c o u l d e v a l u a t e her MRI r e s u l t s . I n so d o i n g , Womack s t a t e d 
t h a t i f t h e MRI f a i l e d t o show s i g n s o f lumb a r s t e n o s i s , t h e n i t 
was h i s o p i n i o n t h a t c l a i m a n t had e x p e r i e n c e d a r e e x a c e r b a t i o n o f 
her September, 1985, compe n s a b l e i n j u r y . 

A f t e r o b t a i n i n g t h e MRI r e s u l t s , Dr. Womack r e p o r t e d on 
-1491-



October 5, 1987, t h a t c l a i m a n t had experienced an a g g r a v a t i o n of 
her low back c o n d i t i o n . 

The i n s u r e r issued an a g g r a v a t i o n d e n i a l on September 
29, 1987, a s s e r t i n g t h a t c l a i m a n t ' s low back c o n d i t i o n had not 
worsened s i n c e the " l a s t arrangement of compensation by 
D e t e r m i n a t i o n Order dated January 7, 1 9 8 7 [ f ] . . . ." 

ULTIMATE FINDINGS OF FACT 
Clai m a n t ' s compensable low back c o n d i t i o n has worsened 

t o the p o i n t t h a t she i s l e s s able t o work. This worsening i s 
g r e a t e r than waxings and wanings a n t i c i p a t e d i n t h e l a s t 
arrangement of compensation. 

CONCLUSIONS OF LAW 

I n order t o e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , 
c l a i m a n t must show "worsened c o n d i t i o n s r e s u l t i n g from the 
o r i g i n a l i n j u r y . " ORS 656.273; see, P e r r y v. SAIF, 307 Or 654 
( 1 9 8 9 ) . I n a d d i t i o n , c l a i m a n t must e s t a b l i s h t h a t as a r e s u l t of 
such worsening he i s more d i s a b l e d , i . e . , l e s s a b l e t o work, 
e i t h e r t e m p o r a r i l y or permanently, the he was a t the time of the 
l a s t arrangement of compensation. Smith v. SAIF, 302 Or 396, 399 
(1986). "Worsened c o n d i t i o n s " may be e i t h e r a worsening of t h e 
u n d e r l y i n g c o n d i t i o n or a symptomatic worsening. I d . I f t h e 
worsening i s symptomatic, c l a i m a n t must prove t h a t the symptomatic 
f l a r e - u p i s g r e a t e r than was contemplated a t the time of the l a s t 
arrangement of compensation. Gwynn v. SAIF, 304 Or 345, on remand 
91 Or App 84 ( 1 9 8 8 ) . : 

The l a s t arrangement of compensation i n t h i s case was 
the s t i p u l a t i o n of J u l y , 1987, which p r o v i d e d , i n t e r a l i a : 

" [ T ] h i s s e t t l e m e n t contemplates the 
c l a i m a n t ' s p r e s e n t l o s s of e a r n i n g c a p a c i t y 
r e s u l t i n g from the p h y s i c a l r e s t r i c t i o n s of 
10 pounds l i f t i n g not more than 5 times per 
day and no bending, as recommended by her 
a t t e n d i g p h y s i c i a n . " 

I n our view, the above quoted language i n d i c a t e s t h a t t h e p a r t i e s 
contemplated f u t u r e symptomatic f l a r e - u p s i n c l a i m a n t ' s 
c o n d i t i o n . We, t h e r e f o r e , t u r n t o whether c l a i m a n t ' s f l a r e - u p i n 
l a t e August, 1987, was g r e a t e r than t h a t c ontemplated. 

As a r e s u l t of c l a i m a n t ' s f l a r e - u p , she d i s c o n t i n u e d her 
n u r s i n g home j o b and sought t r e a t m e n t from Dr. Womack on September 
2, 1987. Womack took her o f f her work. On September 7, 1987, 
Womack's e x a m i n a t i o n r e v e a l e d an a n t a l g i c g a i t w i t h a s s o c i a t e d low 
back spasm and t e n d e r n e s s . Consequently, he extended c l a i m a n t ' s 
work r e l e a s e f o r f o u r a d d i t i o n a l weeks. Upon r e e x a m i n a t i o n on 
September 16, 1987, Womack c o n t i n u e d c l a i m a n t ' s work r e l e a s e u n t i l 
he c o u l d e v a l u a t e the r e s u l t s of her MRI. Although the MRI 
r e v e a l e d no s i g n s of s i g n i f i c a n t n e u r o m u s c u l o s k e l e t a l 
d e t e r i o r a t i o n , Womack opined t h a t c l a i m a n t had s u f f e r e d a 
" r e - a g g r a v a t i o n of her low back c o n d i t i o n . " 

Given Dr. Womack's work r e l e a s e i n excess of f o u r weeks, h i s 
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f i n d i n g s on e x a m i n a t i o n , and h i s u n r e b u t t e d o p i n i o n t h a t c l a i m a n t 
had s u f f e r e d an " e x a c e r b a t i o n " o r " r e - a g g r a v a t i o n , " we c o n c l u d e 
t h a t t h e s y m p t o m a t i c w o r s e n i n g was g r e a t e r t h a n was a n t i c i p a t e d a t 
t h e t i m e o f t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n . Dr. Womack a l s o 
c a u s a l l y l i n k e d c l a i m a n t ' s w o r s e n i n g t o her co m p e n s a b l e i n j u r y , 
s t a t i n g , i n t e r a l i a : 

" S h o u l d t h i s [ M R I ] s t u d y be n e g a t i v e , 
[ c l a i m a n t ] may be assumed t o have a 
r e e x a c e r b a t i o n o f her p r e v i o u s i n j u r y 
w i t h o u t i n d i c a t i o n f o r s u r g i c a l 
i n t e r v e n t i o n . " ( Emphasis a d d e d ) . 

Womack's o p i n i o n i s u n c o n t r a d i c t e d . M o r e o v e r , as c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , we f i n d no p e r s u a s i v e r e a s o n s t o n o t a c c o r d 
h i s o p i n i o n g r e a t w e i g h t . See W e i l a n d v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has p r o v e n a 
co m p e n s a b l e a g g r a v a t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 1 , 1988, i s r e v e r s e d . 
The i n s u r e r ' s a g g r a v a t i o n d e n i a l i s s e t a s i d e and i t i s i n s t r u c t e d 
t o p r o c c e s s c l a i m a n t ' s a g g r a v a t i o n c l a i m a c c o r d i n g t o l a w . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $2,275 
f o r s e r v i c e s a t h e a r i n g and on Board r e v i e w , t o be p a i d by t h e 
i n s u r e r . 

PATRICK L. PADFIELD, Claimant WCB 87-14763 
Vick & Gutzler, Claimant's Attorneys September 26, 1989 
Davis & Bostwick, Defense Attorneys Order on Review 

Reviewed by Board Members Gern e r and M y e r s . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
L e ahy's o r d e r t h a t s e t a s i d e i t s d e n i a l o f m e d i c a l s e r v i c e s f o r 
c l a i m a n t ' s c u r r e n t c o m p l a i n t s o f nec k , b a c k , r i g h t s h o u l d e r / a r m , and 
b i l a t e r a l l e g p a i n . 

The B o a r d r e v e r s e s i n p a r t and a f f i r m s i n p a r t . 

ISSUE 

The c o m p e n s a b i l i t y o f c l a i m a n t ' s m e d i c a l s e r v i c e s f o r h i s 
c u r r e n t c o m p l a i n t s o f n e c k , b a c k , r i g h t s h o u l d e r / a r m , and b i l a t e r a l 
l e g p a i n . 

FINDINGS OF FACT 

C l a i m a n t , 36 a t t h e h e a r i n g , s u s t a i n e d a c o m p e n s a b l e 
n o n d i s a b l i n g i n j u r y t o h i s n e c k , b a c k , and r i g h t arm i n March, 1984. 
L a t e r t h a t d ay, he was examined by Dr. B e r r y , h i s t r e a t i n g 
c h i r o p r a c t o r . B e r r y r e l e a s e d him t o r e g u l a r work and t r e a t e d 
c o n s e r v a t i v e l y f o r a few m o n t h s . 

I n M a r c h , 1985, c l a i m a n t was examined by Dr. G a t t e r m a n , a 
c h i r o p r a c t o r . G a t t e r m a n f o u n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
w i t h o u t p e r m a n e n t r e s i d u a l s . 

C l a i m a n t r e t u r n e d t o Dr. B e r r y i n J u l y , 1987, w i t h c o m p l a i n t s 
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o f n e c k , b a c k , r i g h t arm, and b i l a t e r a l knee p a i n . B e r r y d e c l a r e d 
t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y and recommended f u r t h e r 
c h i r o p r a c t i c t r e a t m e n t s . 

I n O c t o b e r , 1987, w h i l e c l a i m a n t ' s c l a i m r e m a i n e d o p e n , t h e 
i n s u r e r i s s u e d a d e n i a l o f c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s . 

I n November, 1987, c l a i m a n t was examined by Dr. Duncan, a 
c h i r o p r a c t o r . Duncan f o u n d no c a u s a l r e l a t i o n s h i p b e t w e e n c l a i m a n t ' s 
c u r r e n t c o n d i t i o n and h i s c o m p e n s a b l e i n j u r y o f March, 1984. L a t e r 
t h a t m o n t h , c l a i m a n t was seen by Dr. H a r r i n g t o n , a c h i r o p r a c t o r . 
H a r r i n g t o n f o u n d t h a t c l a i m a n t r e m a i n e d s y m p t o m a t i c and i n need o f 
f u r t h e r c h i r o p r a c t i c t r e a t m e n t s . 

A t t h e t i m e o f t h e h e a r i n g , no D e t e r m i n a t i o n O r d e r had i s s u e d 
and c l a i m a n t ' s c l a i m r e m a i n e d open. 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s c u r r e n t n e c k , back and r i g h t arm c o n d i t i o n s a r e 
i n s e p a r a b l e f r o m h i s c o m p e n s a b l e n e c k , back and r i g h t arm c o n d i t i o n s . 
C l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n i s s e p a r a b l e f r o m h i s c o m p e n s a b l e 
c o n d i t i o n s . C l a i m a n t ' s c o m p e n s a b l e i n j u r y i s a m a t e r i a l c a use o f h i s 
c u r r e n t n e c k , back and r i g h t arm c o n d i t i o n s . 

CONCLUSIONS OF LAW 

PREMATURE DENIAL 

D e s p i t e f i n d i n g t h a t c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
s e r v i c e s was n o t co m p e n s a b l e on t h e m e r i t s , t h e R e f e r e e s e t a s i d e t h e 
i n s u r e r ' s d e n i a l on p r o c e d u r a l g r o u n d s . I n so d o i n g , he r e l i e d i n 
p a r t on t h e case o f John L. K a t z e n b a c h , 39 Van N a t t a 798 ( 1 9 8 7 ) , t o 
f i n d t h a t t h e i n s u r e r had i s s u e d an i m p e r m i s s i b l e p r e - c l o s u r e d e n i a l . 
S i n c e t h e t i m e o f t h e R e f e r e e ' s o r d e r , o u r d e c i s i o n i n K a t z e n b a c h has 
been r e v e r s e d . See B o i s e Cascade C o r p o r a t i o n v. K a t z e n b a c h , 307 Or 
391 ( 1 9 8 9 ) . 

I n K a t z e n b a c h , t h e e m p l o y e r a c c e p t e d t h e w o r k e r ' s i n d u s t r i a l 
i n j u r y c l a i m f o r a r i g h t w r i s t c o n d i t i o n as a n o n d i s a b l i n g i n j u r y . 
The w o r k e r ' s c o n d i t i o n was i n i t i a l l y d i a g n o s e d as t e n d o n i t i s , b u t , 
a f t e r s w e l l i n g a p p e a r e d , a v a s c u l a r n e c r o s i s was d i a g n o s e d . 
T h e r e a f t e r , t h e e m p l o y e r d e n i e d c u r r e n t m e d i c a l s e r v i c e s , c o n t e n d i n g 
t h a t t h e w o r k e r ' s symptoms were n o t r e l a t e d t o h i s c o m p e n s a b l e 
i n j u r y . The B o a r d s e t a s i d e t h e e m p l o y e r ' s d e n i a l , r e a s o n i n g t h a t a 
p a r t i a l d e n i a l o f a p r e v i o u s l y a c c e p t e d i n s e p a r a b l e c o n d i t i o n , i s s u e d 
w h i l e t h e c l a i m was s t i l l o p en, was n o t p e r m i s s i b l e . N o t i n g , h o w e v e r , 
t h a t no one a u t h o r i z e d t o do so had f o u n d t h e w o r k e r ' s two c o n d i t i o n s 
" i n s e p a r a b l e , " t h e c o u r t h e l d t h a t t h e Board and t h e C o u r t o f A p p e a l s 
had e r r e d i n s e t t i n g a s i d e t h e d e n i a l on p r o c e d u r a l g r o u n d s . 

H e r e , u n l i k e K a t z e n b a c h , t h e r e a r e n o t d i v e r g e n t d i a g n o s e s o f 
t h e w o r k e r ' s c o m p e n s a b l e c o n d i t i o n s . I n f a c t , save f o r c l a i m a n t ' s 
b i l a t e r a l knee c o n d i t i o n , w h i c h we do f i n d s e p a r a b l e f r o m h i s 
compens a b l e n e c k , b a c k , and r i g h t arm c o n d i t i o n s , t h i s c a s e does n o t 
i n v o l v e s e p a r a t e m e d i c a l c o n d i t i o n s . T h e r e has n e v e r been any 
c o n t e n t i o n among t h e m e d i c a l e x p e r t s o r t h e p a r t i e s , t h a t c l a i m a n t ' s 
c u r r e n t n e c k , b a c k , and r i g h t arm c o n d i t i o n s a r e s e p a r a b l e f r o m h i s 
com p e n s a b l e n e c k , b a c k , and r i g h t arm c o n d i t i o n s . A l t h o u g h t h e 
m e d i c a l e x p e r t s may d i s a g r e e as t o t h e e t i o l o g y o f c l a i m a n t ' s c u r r e n t 
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c o m p l a i n t s , e.g., Dr. Duncan a s c r i b i n g c l a i m a n t ' s c u r r e n t c e r v i c a l 
c o m p l a i n t s t o p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e , we do n o t v i e w 
t h e i r o p i n i o n s as o f f e r i n g new d i a g n o s e s o r c o n d i t i o n s . 

We c o n c l u d e t h a t t h e d e n i a l was a p r e m a t u r e p r e - c l o s u r e 
d e n i a l i n s o f a r as i t c o n c e r n e d c l a i m a n t ' s c u r r e n t n e c k , b a c k , and 
r i g h t arm c o n d i t i o n s . R e g a r d i n g c l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n , 
h o w e v e r , we f i n d t h a t i t i s a s e p a r a t e c o n d i t i o n f r o m h i s n e c k , b a c k , 
and r i g h t arm c o n d i t i o n s . A c c o r d i n g l y , we f u r t h e r c o n c l u d e t h a t t h e 
R e f e r e e e r r e d i n s e t t i n g a s i d e t h e d e n i a l as t o c l a i m a n t ' s b i l a t e r a l 
knee c o n d i t i o n . 

I n summary, we c o n c l u d e t h a t t h e d e n i a l was a p r e m a t u r e 
" p r e - c l o s u r e " d e n i a l s o l e l y w i t h r e s p e c t t o c l a i m a n t ' s n e c k , b a c k , and 
r i g h t arm c o n d i t i o n s , b u t , we u p h o l d t h a t p o r t i o n o f t h e d e n i a l 
p e r t a i n i n g t o c l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n . 

THE MERITS 

I n v i e w o f t h e f a c t t h a t a l t h o u g h t h e d e n i a l was p r e m a t u r e , 
i t may become v a l i d w i t h t h e f i r s t c l o s u r e , see, G u e r r e r o v. S t a y t o n 
C a n n i n g Co., 92 Or App 209 ( 1 9 8 8 ) , we a d d r e s s t h e m e r i t s . We r e v e r s e 
i n p a r t t h e R e f e r e e ' s f i n d i n g t h a t c l a i m a n t has n o t p r o v e n t h e 
c o m p e n s a b i l i t y o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . A w o r k e r i s 
e n t i t l e d t o r e a s o n a b l e and n e c e s s a r y m e d i c a l s e r v i c e s f o r t h e 
d i s a b l i n g r e s u l t s o f a compensable i n j u r y , even i f p r e - e x i s t i n g 
p r o b l e m s c o n t r i b u t e t o h i s d i s a b i l i t y . Van B l o k l a n d v. Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , 87 Or App 694 (1988TT~see ORS 6 5 6 . 2 4 5 ( 1 ) . 

H e r e , t h e m e d i c a l e v i d e n c e i s d i v i d e d . A f t e r r e v i e w i n g t h e 
m e d i c a l e v i d e n c e , i n t h e l i g h t o f c l a i m a n t ' s t e s t i m o n y , we a r e l a r g e l y 
p e r s u a d e d by t h e o p i n i o n o f Dr. B e r r y , as c o r r o b o r a t e d by Dr. 
H a r r i n g t o n , t h a t c l a i m a n t ' s n e c k , back and r i g h t arm c o n d i t i o n s a r e 
c a u s e d by t h e c ompensable i n j u r y . U n l i k e D r s . G a t t e r m a n and Duncan, 
B e r r y has t r e a t e d c l a i m a n t s i n c e t h e o u t s e t o f h i s March, 1984, 
c o m p e n s a b l e i n j u r y , and p e r i o d i c a l l y s i n c e t h a t t i m e . Exs. 5, 8, & 
1 1 . He, t h e r e f o r e , was i n a s u p e r i o r p o s i t i o n t o a s s e s s c l a i m a n t ' s 
c o n t i n u e d need f o r m e d i c a l t r e a t m e n t . See W e i l a n d v. SAIF, 63 Or App 
810 ( 1 9 8 4 ) . M o r e o v e r , we f i n d no p e r s u a s i v e r e a s o n s n o t t o a s s i g n 
g r e a t w e i g h t t o t h e m a j o r i t y o f h i s o p i n i o n . 

We a r e n o t p e r s u a d e d , however, by t h a t p o r t i o n o f Dr. B e r r y ' s 
o p i n i o n t h a t i n d i c a t e s c l a i m a n t has a c ompensable b i l a t e r a l knee 
c o n d i t i o n . T h e r e i s no e v i d e n c e t h a t c l a i m a n t was i n j u r e d o r t r e a t e d 
f o r a b i l a t e r a l knee c o n d i t i o n f o l l o w i n g h i s c o m p e n s a b l e i n j u r y o f 
M a r c h , 1984. The f i r s t m e d i c a l document t o i n d i c a t e t h a t such a 
c o n d i t i o n e x i s t e d , i s B e r r y ' s F i r s t M e d i c a l R e p o r t o f J u l y , 1987. 
Y e t , B e r r y p r o v i d e d no m e d i c a l e x p l a n a t i o n l i n k i n g t h e e f f e c t s o f 
c l a i m a n t ' s c ompensable i n j u r y t o t h e o n s e t o f a b i l a t e r a l knee 
c o n d i t o n . 

I n sum, we f i n d t h a t c l a i m a n t has p r o v e n t h a t h i s c u r r e n t 
need f o r m e d i c a l s e r v i c e s i n c l u d e s t r e a t m e n t t o h i s n e c k , b a c k , and 
r i g h t arm and t h a t h i s c ompensable i n j u r y i s a m a t e r i a l cause o f h i s 
c u r r e n t n e c k , back and r i g h t arm c o n d i t i o n s . He has f a i l e d t o p r o v e 
t h a t h i s knee c o n d i t i o n i s a m a t e r i a l c onsequence o f h i s c o m p e n s a b l e 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d F e b r u a r y 16, 1988, i s r e v e r s e d i n 
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p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l i s u p h e l d i n s o f a r as 
i t p e r t a i n s t o a d e n i a l o f c l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n . A l l 
r e m a i n i n g p o r t i o n s o f t h e R e f e r e e ' s o r d e r a r e a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an a s s e s s e d f e e o f $600, t o be p a i d by t h e 
i n s u r e r . The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e 
i n s u r e r t o i t s a t t o r n e y , n o t t o exceed $800.50. 

JACKIE L. PIERCE, Claimant WCB 87-15864 
Haugh & Foote, Claimant's Attorneys September 26, 1989 
Moscato & Byerly, Defense Attorneys Order on Review 

Reviewed by b o a r d members G e r n e r and M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e H o g u e t ' s o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f h i s l e f t knee 
c o n d i t i o n . We r e v e r s e t h e R e f e r e e ' s o r d e r i n s o f a r as i t u p h e l d 
a d e n i a l o f a l e f t knee s t r a i n . 

The B o a r d m o d i f i e s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

The s o l e i s s u e i s t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s l e f t 
knee c o n d i t i o n . 

FINDINGS OF FACT 

C l a i m a n t ' s l e f t knee d i f f i c u l t i e s p r e e x i s t e d t h e 
i n c i d e n t a t i s s u e o f September 9, 1987. As a r e s u l t o f an 
i n j u r y t o h i s l e f t knee i n 1955, he u n d e r w e n t a l a t e r a l 
m e n i s c e c t o m y . I n 1975, he r e i n j u r e d h i s l e f t knee i n an 
i n d u s t r i a l i n j u r y . As a r e s u l t , he r e c e i v e d an award o f 15 
p e r c e n t s c h e d u l e d p e r m a n e n t d i s a b i l i t y . T h e r e a f t e r , he s o u g h t 
o c c a s i o n a l t r e a t m e n t f o r l e f t knee e f f u s i o n , p a i n , weakness, and 
o c c a s i o n a l g i v e way. I n a d d i t i o n , c l a i m a n t ' s e x c e s s i v e w e i g h t 
( i . e . , a t t h e t i m e o f t h e h e a r i n g c l a i m a n t was 5'-8" and 265 
pou n d s ) was a c o n c e r n o f Dr. Gambee, an o r t h o p e d i c s u r g e o n , as 
f a r back as 1977. 

On September 9, 1987, c l a i m a n t ' s l e f t knee gave way 
w h i l e he was p e r f o r m i n g h i s j o b d u t i e s . He had been s t a n d i n g 
and a s s e m b l i n g p a r t s a t h i s work s t a t i o n f o r a p p r o x i m a t e l y 1-1/2 
t o 2 h o u r s , when he l e a n e d o v e r t o h i s l e f t t o p i c k up â  p a r t 
o u t o f a b i n . As he d i d s o , h i s l e f t knee gave way r e s u l t i n g i n 
s h a r p p a i n . He c a u g h t h i m s e l f b e f o r e he f e l l t o t h e f l o o r . 
T h r o u g h o u t t h e b a l a n c e o f t h e work day, he e x p e r i e n c e d 12 
s i m i l a r i n c i d e n t s . 

On September 10, 1987, c l a i m a n t began t r e a t i n g w i t h Dr. 
G o l d b e r g , M.D. G o l d b e r g d i a g n o s e d a l a t e r a l c o l l a t e r a l 
l i g a m e n t o u s i n j u r y and t o o k him o f f work f o r 10 d a y s . 

A f t e r r e t u r n i n g t o work on September 22, 1987, c l a i m a n t 
f i l e d an i n d u s t r i a l i n j u r y c l a i m . He s p e c i f i c a l l y i d e n t i f i e d 
t h e " [ n j a t u r e o f i n j u r y o r d i s e a s e [ , ] " as a "STRAIN." 

On O c t o b e r 8, 1987, t h e i n s u r e r d e n i e d t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s " l e f t knee c o n d i t i o n [ , ] " c o n t e n d i n g 
t h a t t h e r e was no s p e c i f i c o n - t h e - j o b a c c i d e n t and no m e d i c a l 
e v i d e n c e t o s u b s t a n t i a t e a work r e l a t e d i n j u r y . 
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C l a i m a n t was examined by Dr. Thomas, an o r t h o p e d i s t , on 
December 22, 1987. Thomas d i a g n o s e d " c h o n d r o m a l a c i a o f t h e l e f t 
p a t e l l a and o s t e o a r t h r i t i s l a t e r a l c o m p a r t m e n t o f t h e l e f t k n e e ." 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a l e f t knee s t r a i n as a m a t e r i a l 
r e s u l t o f l e a n i n g on h i s l e f t l e g , w h i l e p e r f o r m i n g h i s j o b 
d u t i e s on September 9, 1987. 

CONCLUSIONS OF LAW 

The R e f e r e e c i t e d t o s e v e r a l " u n e x p l a i n e d f a l l " c a s e s 
and c o n c l u d e d t h a t c l a i m a n t had n o t p r o v e n c o m p e n s a b i l i t y . We 
d i s a g r e e . 

I n o ur v i e w , t h i s case s h o u l d n o t be a n a l y z e d as an 
" u n e x p l a i n e d f a l l " c a s e . The c o u r t i n F a l k e n b e r g v. SAIF, 69 Or 
App 159 ( 1 9 8 4 ) , p r o v i d e d , i n t e r a l i a : 

"We c o n c l u d e t h a t t h e Board e r r e d i n 
a p p l y i n g an ' u n e x p l a i n e d f a l l ' a n a l y s i s t o 
t h i s c a s e . T h a t a n a l y s i s i s a p p l i c a b l e 
o n l y when t h e c l a i m a n t f a l l s f o r unknown 
r e a s o n s and i n j u r y r e s u l t s f r o m t h e f a l l . " 
( E m phasis a d d e d ) . 

H e r e , as i n F a l k e n b e r g , we f i n d t h a t t h e r e c o r d b e f o r e us 
p r o v i d e s an e x p l a n a t i o n f o r c l a i m a n t ' s September, 1987, f a l l . 
F i r s t , p r i o r t o h i s f a l l , c l a i m a n t had a h i s t o r y o f l e f t knee 
d i f f i c u l t i e s . A f t e r h i s i n d u s t r i a l i n j u r y o f 1975, he e x p e r i e n c e d 
o c c a s i o n a l l e f t knee e f f u s i o n , p a i n , weakness, and g i v e way. 
Second, c l a i m a n t ' s e x c e s s i v e w e i g h t was n o t e d as a c o n t r i b u t i n g 
f a c t o r t o h i s l e f t knee d i f f i c u l t i e s as e a r l y as 1977. L a s t , 
c l a i m a n t ' s o n - t h e - j o b a c t i v i t i e s o f September 9, 1987, c a u s e d him 
t o l e a n on h i s l e f t l e g w i t h most o r a l l o f h i s w e i g h t . 

As a f u r t h e r p r e l i m i n a r y m a t t e r , we must d e t e r m i n e w h e t h e r 
c l a i m a n t ' s l e f t knee c o n d i t i o n s h o u l d be a n a l y z e d as an i n j u r y o r 
o c c u p a t i o n a l d i s e a s e . What s e t s i n j u r y c a ses a p a r t f r o m 
o c c u p a t i o n a l d i s e a s e s i s t h a t t h e y c a n n o t s a i d t o be u n e x p e c t e d , 
g i v e n t h e n a t u r e o f t h e c l a i m a n t ' s work a c t i v i t i e s , and t h e y a r e 
sudden r a t h e r t h a n g r a d u a l i n o n s e t . V a l t i n s o n v. SAIF, 56 Or App 
184 ( 1 9 8 2 ) . 

H e r e , we a r e n o t p e r s u a d e d t h a t c l a i m a n t was c o n t i n u a l l y 
e x p o s ed t o t h e p a r t i c u l a r k i n d o f work a c t i v i t y t h a t he was 
engaged i n a t t h e t i m e o f h i s September, 1987, f a l l . A c c o r d i n g l y , 
he t e s t i f i e d , i n t e r a l i a : 

"Q. A l l r i g h t , and you [ c l a i m a n t ] do 
t h i s . I mean, t h a t ' s what you do a l l t h e 
t i m e , r i g h t ? 

"A. T h a t ' s what I do. Not a l l t h e t i m e . 
I do d i f f e r e n t j o b s , w h a t e v e r t h e y need 
done. 

"Q. T h a t ' s what you were d o i n g on t h i s 
p a r t i c u l a r day, t h o u g h ? 
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"A. But a t t h a t p a r t i c u l a r t i m e , y e a h , 
t h a t ' s what I was d o i n g . 

"Q. That''s what you'd been d o i n g f o r an 
h o u r - a n d - a - h a l f t o two h o u r s ? 

"A. Yeah. I ' v e done t h e j o b b e f o r e . " 
( E m p h a s i s a d d e d ) . 

M o r e o v e r , c l a i m a n t ' s f a l l was sudden i n o n s e t . H i s work a c t i v i t y 
a t t h a t moment r e q u i r e d him t o l e a n on h i s l e f t l e g w i t h m o s t , i f 
n o t a l l , h i s a p p r o x i m a t e 265 p o unds. A l t h o u g h he had a p r i o r 
h i s t o r y o f l e f t knee d i f f i c u l t i e s , h i s f a l l was a sudden e v e n t 
t h a t r e s u l t e d i n i m m e d i a t e p a i n . A c c o r d i n g l y , we c o n c l u d e t h a t 
h i s September, 1987, f a l l , s h o u l d be a n a l y z e d as an i n j u r y . 

I n i n j u r y c a s e s , a w o r k e r must p r o v e by a p r e p o n d e r a n c e o f 
t h e e v i d e n c e t h a t t h e i n d u s t r i a l i n j u r y was a m a t e r i a l 
c o n t r i b u t i n g c a use o f h i s e x i s t i n g d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s I n c . , 65 Or 254 ( 1 9 8 3 ) ; f o r m e r 
ORS 656 .005 (7 ) ( a ) . A w o r k e r need n o t , h o wever, p r o v e an 
a g g r a v a t i o n o r w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . Jameson v. 
SAIF, 63 Or App 553 ( 1 9 8 3 ) . 

T h e r e a r e two m e d i c a l o p i n i o n s i n t h i s c a s e . On November 16, 
1987, Dr. G o l d b e r g r e p o r t e d , i n t e r a l i a : 

" I t a p p e a r s t h a t t h e l e f t knee i n j u r y 
o c c u r r e d sometime a f t e r work s t a n d i n g a t a 
work b e n c h . [ C l a i m a n t ] r e c a l l e d no 
p a r t i c u l a r i n j u r y b u t h i s d e s c r i p t i o n o f 
t h e way he s t a n d s and w o r k s a t t h e bench 
can c e r t a i n l y be t h e s o u r c e o f t h a t i n j u r y . " 

" * * * * * 

" T h i s i s t h e t y p e o f i n j u r y t h a t c o u l d 
o c c u r w i t h a work i n j u r y b u t i s n o t l i m i t e d 
s p e c i f i c a l l y t o i t . " 

The f o l l o w i n g m o n t h , Dr. Thompson s t a t e d , i n t e r a l i a : 

" I n r e g a r d s t o t h e s p e c i f i c i n j u r y o f 
9 / 9 / 8 7 , . . . [ b ] a s e d on t h e h i s t o r y t h a t he 
g i v e s me, t h e s q u a t t i n g and r e a c h i n g i n t o 
t h e b i n s was t h e e t i o l o g y o f h i s p a i n . 

Taken t o g e t h e r , t h e o p i n i o n s o f D r s . G o l d b e r g and Thompson 
i n d i c a t e t h a t c l a i m a n t ' s work a c t i v i t i e s on September 9, 1987, 
c o n t r i b u t e d t o c a use h i s l e f t knee g i v e way. The o t h e r c a u s a t i v e 
f a c t o r s were c l a i m a n t ' s p r e e x i s t i n g l e f t knee d i f f i c u l t i e s and h i s 
e x c e s s i v e w e i g h t . I t i s a x i o m a t i c , however, t h a t an e m p l o y e r 
t a k e s t h e w o r k e r as he f i n d s h i m . A q u i l l o n v. CNA I n s u r a n c e , 60 
Or App 231 ( 1 9 8 2 ) . We, t h e r e f o r e , c o n c l u d e t h a t t h e p a r t i c u l a r 
j o b d u t y t h a t c l a i m a n t was engaged i n a t t h e t i m e o f h i s 
September, 1987, f a l l , m a t e r i a l l y c o n t r i b u t e d t o cause h i s 
r e s u l t i n g l e f t knee c o n d i t i o n and need f o r m e d i c a l t r e a t m e n t . 

As a f i n a l m a t t e r , we f i n d t h a t c l a i m a n t ' s c o m p e n s a b l e 
" c o n d i t i o n " i s l i m i t e d t o a l e f t knee s t r a i n and does n o t i n c l u d e 
h i s p r e e x i s t i n g a r t h r i t i s c o n d i t i o n . See T u c k e r v. L i b e r t y 

-1498-



N o r t h w e s t I n s u r a n c e Co., 87 Or App 607 ( 1 9 8 7 ) . As we f o u n d a b o v e , 
on h i s i n d u s t r i a l i n j u r y c l a i m f o r m , c l a i m a n t l i s t e d h i s i n j u r y as 
a " s t r a i n . " M o r e o v e r , t h e u n r e b u t t e d m e d i c a l e v i d e n c e i s t h a t 
c l a i m a n t ' s symptoms c o m p l e t e l y r e s o l v e d w i t h i n 10 days o f h i s 
i n j u r y w i t h o u t a d d i t i o n a l p e r m a n e n t i m p a i r m e n t . A c c o r d i n g l y , Dr. 
Thompson r e p o r t e d , i n t e r a l i a : 

" I f e e l t h a t [ c l a i m a n t ] had a t e m p o r a r y 
e x a c e r b a t i o n o f h i s p r e v i o u s 
o s t e o a r t h r i t i s . He was s y m p t o m a t i c f o r t e n 
days b u t s i n c e t h a t t i m e , has e s s e n t i a l l y 
been t h e same as he was p r i o r t o t h e 
i n c i d e n t . Based on t h e h i s t o r y t h a t he 
g i v e s me, t h e s q u a t t i n g and r e a c h i n g i n t o 
t h e b i n s was t h e e t i o l o g y o f h i s p a i n . He 
i s back t o h i s p r e - e x a c e r b a t i o n l e v e l . I 
do n o t f e e l t h a t t h e r e has been an i n c r e a s e 
o f h i s i m p a i r m e n t o f t h e l e f t knee b u t he 
does have an i m p a i r m e n t based on p r e v i o u s 
l a t e r a l m e n i s c t o m y and h i s 1980 [ s i c ] 
i n j u r y . He i s a b l e t o p e r f o r m h i s r e g u l a r 
w o r k . " 

We, t h e r e f o r e , c o n c l u d e t h a t c l a i m a n t ' s l e f t knee 
s t r a i n , n o t h i s u n d e r l y i n g a r t h r i t i s c o n d i t i o n , was m a t e r i a l l y 
c a u s e d by h i s work a c t i v i t y a t t h e t i m e o f h i s S eptember, 1987, 
f a l l . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d F e b r u a r y 18, 1988, i s 
r e v e r s e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s o r d e r , t h e e m p l o y e r ' s 
d e n i a l i s s e t a s i d e i n s o f a r as i t p e r t a i n s t o c l a i m a n t ' s l e f t knee 
s t r a i n . As i t p e r t a i n s t o c l a i m a n t ' s u n d e r l y i n g l e f t knee 
o s t e o a r t h r i t i s c o n d i t i o n , t h e d e n i a l i s u p h e l d . The e m p l o y e r i s 
i n s t r u c t e d t o p r o c e s s c l a i m a n t ' s c l a i m f o r a l e f t knee s t r a i n 
a c c o r d i n g t o l a w . C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e 
o f $1,400 f o r s e r v i c e s a t t h e h e a r i n g and on Board r e v i e w , t o be-
p a i d by t h e e m p l o y e r . The Board a p p r o v e s a c l i e n t - p a i d f e e , 
p a y a b l e f r o m t h e e m p l o y e r t o i t s a t t o r n e y , n o t t o exceed $959.50. 

BRYAN D.WARRIL0W, Claimant WCB 86-09029 
Doblie & Associates, Claimant's Attorneys September 26, 1989 
Schwabe, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . Weyerhaeuser Company v. W a r r i l o w , 96 Or App 34 
( 1 9 8 9 ) . The c o u r t has r e v e r s e d o u r o r d e r , B r y a n D. W a r r i l o w , 40 
Van N a t t a 521 ( 1 9 8 8 ) , w h i c h c o n c l u d e d t h a t t h e e m p l o y e r ' s p a r t i a l 
d e n i a l was p r o c e d u r a l l y i m p r o p e r . The c o u r t has remanded, s t a t i n g 
t h a t t h e q u e s t i o n o f w h e t h e r t h e d e n i a l s h o u l d be s u s t a i n e d on t h e 
m e r i t s "may be r e s o l v e d a t t h e a p p r o p r i a t e t i m e . " We c o n c l u d e 
t h a t t h i s i s t h e a p p r o p r i a t e t i m e t o r e s o l v e t h e c o m p e n s a b i l i t y 
q u e s t i o n and p r o c e e d w i t h o u r r e v i e w . 

FINDINGS 

On March 3, 1986, c l a i m a n t , 38 y e a r s o f age a t h e a r i n g , 
s u f f e r e d a co m p e n s a b l e i n j u r y when a r o l l e r he was s t a n d i n g on gave 
way, c a u s i n g h i s l e f t f o o t t o f a l l i n t o a h o l e . The n e x t d ay, he 
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s o u g h t c h i r o p r a c t i c t r e a t m e n t , c o m p l a i n i n g o f p a i n i n t h e n e c k , l e f t 
s h o u l d e r , m i d b a c k , and l e f t a n k l e . The f o l l o w i n g d a y, he f i l e d h i s 
c l a i m , l i s t i n g t h e n a t u r e o f i n j u r y as " a n k l e , n e c k , s h o u l d e r ( l e f t ) " . 

X - r a y s r e v e a l e d m i l d d e g e n e r a t i v e changes a t C4-5 and C5-6 
w i t h m i l d o s t e o p h y t i c s p u r r i n g . A mye l o g r a m r e f l e c t e d m i l d 
o s t e o a r t h r i t i s i n t h e c e r v i c a l a r e a , b u t d i d n o t s u g g e s t t h a t c l a i m a n t 
was e x p e r i e n c i n g a s y m p t o m a t i c c e r v i c a l r a d i c u l o p a t h y o r h e r n i a t e d 
d i s c . 

The c l a i m was i n i t i a l l y d e f e r r e d . F o l l o w i n g an 
i n v e s t i g a t i o n , t h e e m p l o y e r a c c e p t e d r e s p o n s i b i l i t y f o r m e d i c a l 
t r e a t m e n t r e l a t e d t o t h e e f f e c t s o f t h e work i n c i d e n t . F i n d i n g no 
e v i d e n c e r e l a t i n g t h e d e g e n e r a t i v e changes t o t h e work i n c i d e n t , t h e 
e m p l o y e r d e n i e d r e s p o n s i b i l i t y f o r them. 

The d e g e n e r a t i v e changes and o s t e o p h y t i c s p u r r i n g i n 
c l a i m a n t ' s c e r v i c a l s p i n e were n e i t h e r c a u s e d n o r wor s e n e d by t h e 
compens a b l e i n j u r y . 

ULTIMATE FINDINGS OF FACT 

The c o m p e n s a b l e i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g c a u s e 
o f d e g e n e r a t i v e c hanges and o s t e o p h y t i c s p u r r i n g o f c l a i m a n t ' s 
c e r v i c a l s p i n e s p i n e o r i t s w o r s e n i n g . 

CONCLUSIONS 

Dr. R o z y c k i , r a d i o l o g i s t , o p i n e d t h a t t h e c e r v i c a l s p u r r i n g 
d e m o n s t r a t e d i n c l a i m a n t ' s x - r a y s "most d e f i n i t e l y w o u l d p r e d a t e " t h e 
work i n c i d e n t . R o z y c k i f u r t h e r n o t e d t h a t o s t e o p h y t i c s p u r r i n g i s a 
r e s u l t o f c h r o n i c changes w h i c h o c c u r s g r a d u a l l y o v e r t i m e . Dr. 
G a l l o , n e u r o s u g e o n , c o n c u r r e d w i t h t h e s e f i n d i n g s , c o n c l u d i n g t h a t t h e 
d e g e n e r a t i v e c hanges and o s t e o p h y t i c s p u r r i n g were u n r e l a t e d t o t h e 
work i n j u r y . These f i n d i n g s and o p i n i o n s p e r s u a s i v e l y e s t a b l i s h t h a t 
c l a i m a n t ' s d e g e n e r a t i v e changes and o s t e o p h y t i c s p u r r i n g were n o t 
c a u s a l l y r e l a t e d t o t h e work i n c i d e n t . A c c o r d i n g l y , we c o n c l u d e t h a t 
t h o s e c o n d i t i o n s a r e n o t c o m p e n s a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 17, 1987 i s r e v e r s e d . The 
s e l f - i n s u r e d e m p l o y e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . 

BRYAN D. WARRILOW, Claimant WCB 87-09098 
Doblie & Associates, Claimant's Attorneys September 26, 1989 
Schwabe, et a l . , Defense Attorneys Order Remanding 

The s e l f - i n s u r e d e m p l o y e r r e q u e s t s r e v i e w o f R e f e r e e 
Galton.'s o r d e r t h a t : ( 1 ) f o u n d t h a t c l a i m a n t ' s i n j u r y c l a i m had 
been p r e m a t u r e l y c l o s e d by a June 5, 1987 D e t e r m i n a t i o n O r d e r ; ( 2 ) 
s e t a s i d e t h e e m p l o y e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; ( 3 ) awarded t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s ; and ( 4 ) s e t a s i d e t h e e m p l o y e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n . ' The R e f e r e e r e a c h e d t h e s e 
c o n c l u s i o n s on p r o c e d u r a l g r o u n d s , r e a s o n i n g t h a t t h e B o a r d ' s 
t h e n - r e c e n t d e c i s i o n i n B r y a n D. W a r r i l o w , 40 Van N a t t a 521 
( 1 9 8 8 ) , w h i c h had f o u n d t h a t t h e e m p l o y e r ' s p r e - c l o s u r e p a r t i a l 
d e n i a l had been i m p r o p e r , was c o n t r o l l i n g . I n t h e e v e n t t h e 
Board ' s o r d e r was s u b s e q u e n t l y o v e r t u r n e d , t h e R e f e r e e n o t e d t h a t 
he was p r e p a r e d t o " e n t e r d e t a i l e d F i n d i n g s o f F a c t s and 
C o n c l u s i o n s o f Law upon any remand t h e r e b y n e c e s s i t a t e d . " 
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The C o u r t o f A p p e a l s has r e v e r s e d t h e B o a r d ' s 1988 
o r d e r , c o n c l u d i n g t h a t t h e e m p l o y e r ' s p a r t i a l d e n i a l was 
p r o c e d u r a l l y p r o p e r . Weyerhaeuser Company v. W a r r i l o w , 96 Or App 
34 ( 1 9 8 9 ) . The c o u r t has remanded f o r a d e t e r m i n a t i o n o f w h e t h e r 
t h e d e n i a l s h o u l d be s u s t a i n e d on t h e m e r i t s . Because o f t h e 
c o u r t ' s d e c i s i o n , b o t h p a r t i e s seek remand i n t h i s case f o r t h e 
i s s u a n c e o f an o r d e r c o n t a i n i n g f u l l f i n d i n g s o f f a c t and 
c o n c l u s i o n s o f l a w . 

Under t h e s e c i r c u m s t a n c e s , w h i c h i n c l u d e t h e R e f e r e e ' s 
p r i o r s t a t e d i n t e n t i o n s and t h e p a r t i e s ' unanimous p o s i t i o n , we 
c o n c l u d e t h a t t h i s case has been i n s u f f i c i e n t l y d e v e l o p e d . ORS 
6 5 6 . 2 9 5 ( 5 ) . C o n s e q u e n t l y , remand i s an a p p r o p r i a t e a c t i o n . 
A c c o r d i n g l y , t h i s m a t t e r i s remanded t o R e f e r e e G a l t o n f o r 
r e c o n s i d e r a t i o n and t h e i s s u a n c e o f a f i n a l , a p p e a l a b l e o r d e r w i t h 
" d e t a i l e d F i n d i n g s o f F a c t and C o n c l u s i o n s o f Law." 

I T I S SO ORDERED. 

KAROL K. WOOD, Claimant WCB 87-07553 
Ackerman, et a l . , Claimant's Attorneys September 26, 1989 
Cummins, e t a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d members Gern e r and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
H u f f m a n ' s o r d e r t h a t : ( 1 ) a d m i t t e d pages 8 t h r o u g h 25 o f 
E x h i b i t 39 i n t o e v i d e n c e ; and ( 2 ) a f f i r m e d a D e t e r m i n a t i o n o r d e r 
a w a r d i n g c l a i m a n t 5 p e r c e n t (7.5 d e g r e e s ) s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r each f o r e a r m , and 5 p e r c e n t (16 d e g r e e s ) 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a back c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e a d m i s s i b i l i t y o f e v i d e n c e and e x t e n t o f u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y . 

We m o d i f y on t h e e x t e n t i s s u e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s " F i n d i n g s o f F a c t " s u b j e c t t o t h e 
f o l l o w i n g e x c e p t i o n s . The R e f e r e e f o u n d t h a t c l a i m a n t had l e f t 
c a r p a l t u n n e l s u r g e r y i n A u g u s t 1982, whereas we f i n d t h a t s u r g e r y 
was p e r f o r m e d on t h e r i g h t w r i s t . The R e f e r e e a l s o f o u n d t h a t 
c l a i m a n t ' s " d o r s o l u m b a r s p i n e a l l o w e d 75 d e g r e e s o f f l e x i o n " when 
she was examined by Dr. Z i v i n i n A u g u s t 1987. We, i n s t e a d , f i n d 
t h a t c l a i m a n t d e m o n s t r a t e d 75 d e g r e e s o f lu m b a r f l e x i o n w i t h o u t 
p a i n , b u t c o u l d bend f u r t h e r w i t h p a i n . 

We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

The s l e e p and mood d i s o r d e r c l a i m a n t d e v e l o p e d i n 1984 
r e s o l v e d p r i o r t o h e a r i n g . T h a t d i s o r d e r was m a t e r i a l l y r e l a t e d 
t o h er compe n s a b l e i n j u r i e s and beyond her c o n t r o l . 

A t t h e t i m e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o e x p e r i e n c e 
d i s a b l i n g p a i n i n her n e c k , back and w r i t s , a l o n g w i t h some g r i p 
l o s s i n t h e r i g h t hand. Her symptoms and l i m i t a t i o n s a r e r e a l t o 
h e r , and she does n o t v o l u n t a r i l y e x a g g e r a t e h e r d i s a b i l i t y . 

C l a i m a n t ' s r e s i d u a l w r i s t and hand symptoms a r e 
a t t r i b u t a b l e t o compe n s a b l e b i l a t e r a l c a r p a l t u n n e l syndrome 
d a t i n g back t o 1982. S i n c e t h a t t i m e , she has e x p e r i e n c e d 
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d i s a b l i n g p a i n and g r i p l o s s w i t h s t r e n u o u s and r e p e t i t i v e use o f 
her arms and hands. She c u r r e n t l y e x p e r i e n c e s f r e q u e n t s h a r p , 
d i s a b l i n g p a i n i n h e r r i g h t w r i s t , and s i m i l a r p a i n i n h e r l e f t 
w r i s t on a l e s s f r e q u e n t b a s i s . Her p a i n i s a s s o c i a t e d w i t h 
t y p i n g f o r more t h a n one o r two h o u r s , p u t t i n g w e i g h t on h e r 
hands, b e n d i n g h er w r i s t s b a c k w a r d and l i f t i n g more t h a n t w e n t y 
p o u n d s . She a l s o e x p e r i e n c e s r i g h t hand g r i p l o s s w h i c h c a u s e s 
her t o d r o p i t e m s a t l e a s t once a day. 

C l a i m a n t ' s r e s i d u a l neck and back p a i n i s a t t r i b u t a b l e 
t o a comp e n s a b l e f i b r o s i t i s c o n d i t i o n . T h i s c o n d i t i o n has a 
s i g n i f i c a n t p s y c h o l o g i c a l component. A t t h e t i m e o f h e a r i n g , 
c l a i m a n t c o n t i n u e d t o r e c e i v e r e g u l a r c h i r o p r a c t i c t r e a t m e n t f o r 
her neck and back c o n d i t i o n . She e x p e r i e n c e s c o n s t a n t r e s t r i c t e d 
f o r w a r d b e n d i n g , n i g h t l y s l e e p i n t e r r u p t i o n due t o back p a i n , and 
p e r i o d i c f l a r e - u p s o f d i s a b l i n g neck and back p a i n . She 
e x p e r i e n c e s f l a r e - u p s when she s t a y s i n one p o s i t i o n t o o l o n g , 
p e r f o r m s r e p e t i t i v e b e n d i n g , l i f t s more t h a n 20 p o u n d s , o r l i f t s 
even t h a t amount on a r e g u l a r b a s i s . 

C l a i m a n t ' s p h y s i c a l t h e r a p i s t p r e s c r i b e d an e x e r c i s e 
p r o g r a m t o a i d i n r e d u c t i o n o f her upper body p a i n , b u t she has 
n o t f o l l o w e d t h r o u g h on t h a t p r o g r a m . She does do a s e r i e s o f 
s t r e t c h i n g e x e r c i s e s on a r e g u l a r b a s i s . However, t h e r e i s n o t 
s u f f i c i e n t e v i d e n c e i n t h e r e c o r d t o d e t e r m i n e w h e t h e r t h e s e 
s t r e t c h i n g e x e r c i s e s a r e an a d e q u a t e s u b s t i t u t e f o r t h e e x e r c i s e s 
p r e s c r i b e d by h e r p h y s i c a l t h e r a p i s t . 

C l a i m a n t was e a r n i n g an a n n u a l s a l a r y o f $21,445 when 
she l a s t w o r k e d f o r t h e e m p l o y e r i n J u l y 1985. As a r e s u l t o f h e r 
compensable i n j u r i e s , she i s no l o n g e r a b l e t o p e r f o r m most o f h e r 
p r e v i o u s m e d i u m - l e v e l j o b s w i t h t h e e m p l o y e r . She c u r r e n t l y w o r k s 
as a m e d i a l r e c e p t i o n i s t and a l s o has t h e s k i l l s n e c e s s a r y f o r 
employment as a d e n t a l a s s i s t a n t . Those j o b s pay a m o n t h l y wage 
of $850 t o $1,170. She a l s o has some t r a i n i n g as a c o m p u t e r 
o p e r a t o r , a p h l e b o t o m i s t and an x - r a y t e c h n i c i a n . She needs 
f u r t h e r t r a i n i n g i n o r d e r t o be e m p l o y a b l e i n t h e l a t t e r two 
p o s i t i o n s . 

At t h e t i m e o f t h e h e a r i n g , c l a i m a n t had r e c e i v e d 5 
p e r c e n t s c h e d u l e d p e rmanent d i s a b i l i t y f o r each f o r e a r m , and 5 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h e r back c o n d i t i o n . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u f f e r e d permanent w r i s t and hand 
i m p a i r m e n t as a r e s u l t o f her compensable i n j u r i e s . T h i s 
i m p a i r m e n t has r e s u l t e d i n 10 p e r c e n t l o s s o f use or f u n c t i o n o f 
her l e f t f o r e a r m , and 20 p e r c e n t l o s s o f use or f u n c t i o n o f h e r 
r i g h t f o r e a r m . 

C l a i m a n t has a l s o s u f f e r e d m i l d p h y s i c a l i m p a i r m e n t i n 
her m id and low back and m i n i m a l i m p a i r m e n t i n her neck. t h i s 
i m p a i r m e n t has r e s u l t e d i n a l o s s o f e a r n i n g c a p a c i t y o f 15 
p e r c e n t . 

CONCLUSIONS OF LAW AND OPINION 

A d m i s s i b i l i t y o f E v i d e n c e 

We a f f i r m and a d o p t t h e R e f e r e e ' s r u l i n g on t h e 
e v i d e n t i a r y i s s u e . 
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Permanent S c h e d u l e d D i s a b i l i t y 

The R e f e r e e a f f i r m e d a D e t e r m i n a t i o n O r d e r award o f 5 
p e r c e n t s c h e d u l e d p e rmanent d i s a b i l i t y f o r each f o r e a r m . C l a i m a n t 
c o n t e n d s t h a t she i s e n t i t l e d t o an a d d i t i o n a l award o f s c h e d u l e d 
d i s a b i l i t y . We a g r e e . 

C l a i m a n t t e s t i f i e d t o f r e q u e n t s h a r p , d i s a b l i n g p a i n i n 
her r i g h t w r i s t , and s i m i l a r d i s a b l i n g p a i n i n her l e f t w r i s t on a 
l e s s f r e q u e n t b a s i s . She s t a t e d t h a t h er p a i n i s a s s o c i a t e d w i t h 
t y p i n g f o r more t h a n one o r two h o u r s , p u t t i n g w e i g h t on h e r 
h a n d s , b e n d i n g h e r w r i s t s b a c k w a r d and l i f t i n g o r e t h a n 20 
po u n d s . She a l s o t e s t i f i e d t o r i g h t hand g r i p l o s s w h i c h c a u s e s 
h e r t o d r o p i t e m s a t l e a s t once a day. 

The r e c o r d c o n t a i n s i m p a i r m e n t r a t i n g s f r o m f o u r m e d i c a l 
e x p e r t s . C l a i m a n t ' s t r e a t i n g hand s u r g e o n , Dr. J e w e l l , o p i n e d 
t h a t c l a i m a n t had 10 p e r c e n t i m p a i r m e n t i n her r i g h t hand, and on 
u n s p e c i f i e d d e g r e e o f i m p a i r m e n t i n h e r l e f t hand. T r e a t i n g 
n e u r o l o g i s t R a ndle o p i n e d t h a t c l a i m a n t had m i l d i m p a i r m e n t . 
Dr. N a t h a n , hand s u r g e o n , and Dr. Z i v i n , n e u r o l o g i s t , b o t h r a t e d 
c l a i m a n t ' s i m p a i r m e n t as m i n i m a l . 

We have s e v e r a l p r o b l e m s w i t h t h e R e f e r e e ' s a n a l y s i s o f 
t h i s r e c o r d . F i r s t , she n o t e d t h a t c l a i m a n t e x h i b i t e d m i n i m a l 
c a r p a l t u n n e l symptoms a t e x a m i n a t i o n s on December 1 1 , 1985 and 
A u g u s t 25, 1987. However, t h e s e e x a m i n a t i o n s d i d n o t i n v o l v e t h e 
t y p e o f s t r e n u o u s and r e p e t i t i v e a c t i v i t y a s s o c i a t e d w i t h 
c l a i m a n t ' s d i s a b l i n g w r i s t and hand f l a r e - u p s . The R e f e r e e a l s o 
r e l i e d on t h e f a c t t h a t c l a i m a n t had n o t r e c e i v e d t r e a t m e n t f o r 
her w r i s t and f o r e a r m s s i n c e December 1985. We n o t e t h a t 
t r e a t m e n t h i s t o r y i s o n l y one f a c t o r t o be c o n s i d e r e d i n r a t i n g 
p e r m a n e n t i m p a i r m e n t . 

Most i m p o r t a n t l y , t h e R e f e r e e d i d n o t c o n s i d e r 
c l a i m a n t ' s t e s t i m o n y , n o t i n g t h a t her c o m p l a i n t s v a r i e d w i t h h e r 
"mood o r m e n t a l c o n d i t i o n " and were n o t c o n s i s t e n t w i t h 
Dr. R a n d l e ' s December 1985 d e s c r i p t i o n o f her p h y s i c a l 
c a p a b i l i t i e s . U n l i k e t h e R e f e r e e , we a r e n o t p e r s u a d e d t h a t any 
p a r t o f c l a i m a n t ' s r e s i d u a l w r i s t and hand d i s a b i l i t y i s 
p s y c h o l o g i c a l i n n a t u r e . Her f i b r o s i t i s c o n d i t i o n does have a 
p s y c h o l o g i c a l component, b u t t h a t c o n d i t i o n i s r e f e r a b l e t o 
c l a i m a n t ' s neck and b a c k , o n l y . F u r t h e r , t h e r e c o r d i n d i c a t e s 
t h a t h er s l e e p and mood d i s o r d e r r e s o l v e d p r i o r t o h e a r i n g . The 
d i s o r d e r was much i m p r o v e d when Dr. R a n d l e examined h e r i n 
December 1985, and t r e a t m e n t was a p p a r e n t l y t e r m i n a t e d i n t h e 
S p r i n g o f 1986. T h e r e i s no e v i d e n c e t h a t h er d i s o r d e r c o n t i n u e d 
a f t e r t h a t t i m e . Her p r e s e n t s l e e p d i s r u p t i o n i s due t o her back 
p a i n , n o t any s e p a r a t e s l e e p and mood d i s o r d e r . 

Even i f we were t o assume t h a t some p o r t i o n o f 
c l a i m a n t ' s w r i s t and hand p a i n i s p s y c h o l o g i c a l i n n a t u r e , we 
w o u l d s t i l l d i s a g r e e w i t h t h e R e f e r e e ' s a n a l y s i s . We have 
p r e v i o u s l y c o n c l u d e d t h a t c l a i m a n t ' s f i b r o s i t i s c o n d i t i o n and 
s l e e p and mood d i s o r d e r a r e c o m p e n s a b l e . See K a r o l K. Wood, 40 
Van N a t t a 1989 ( 1 9 8 8 ) . Hand and w r i s t i m p a i r m e n t a t t r i b u t a b l e t o 
t h o s e c o n d i t i o n s s h o u l d , t h e r e f o r e , be c o n s i d e r e d i n a w a r d i n g 
s c h e d u l e d d i s a b i l i t y . See Mesa v. B a r k e r M a n u f a c t u r i n g Co., 66 Or 
App 161 ( 1 9 8 3 ) ; S c h e i d e m a n t e l v. SAIF, 70 Or ap 552 ( 1 9 8 4 ) ; C a r o l 
L. S m i t h , 35 Van N a t t a 1294 ( 1 9 8 3 ) . F u r t h e r m o r e , c l a i m a n t ' s 
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t e s t i m o n y s h o u l d be c o n s i d e r e d i n r a t i n g her p h y s i c a l i m p a i r m e n t 
a b s e n t p e r s u a s i v e e v i d e n c e t h a t she v o l u n t a r i l y e x a g g e r a t e s h e r 
symptoms and l i m i t a t i o n s . See B a r r e t t v. Coast Range P l y w o o d , 294 
Or 641 ( 1 9 8 3 ) ; E l l i o t t v. P r e c i s i o n C a s t p a r t s C o r p . , 30 Or App 399 
( 1977 ) . 

We a r e n o t p e r s u a d e d t h a t c l a i m a n t v o l u n t a r i l y 
e x a g g e r a t e s her d i s a b i l i t y . The m e d i c a l e x p e r t s have o p i n e d , 
w i t h o u t e x c e p t i o n , t h a t h e r p a i n i s r e a l t o h e r . Her t e s t i m o n y i s 
c o n s i s t e n t w i t h her w e l l - d o c u m e n t e d h i s t o r y o f i n c r e a s e d w r i s t 
p a i n and g r i p l o s s w i t h s t r e n u o u s and r e p e t i t i v e a c t i v i t y . We do 
n o t a g r e e w i t h t h e R e f e r e e ' s v i e w t h a t c l a i m a n t ' s t e s t i m o n y i s 
i n c o n s i s t e n t w i t h t h e i m p a i r m e n t r e p o r t e d by Dr. R a n d l e i n 
December 1985. C l a i m a n t t e s t i f i e d t h a t when w o r k i n g as a 
b a r t e n d e r she c o u l d n o t l i f t w i n e kegs up o n t o o v e r h e a d r a c k s . 
She a l s o s t a t e d t h a t she made e x t r a t r i p s t o c l e a r t a b l e s o r 
d e l i v e r i c e i n o r d e r t o a v o i d c a r r y i n g heavy l o a d s . T h a t 
t e s t i m o n y i s n o t s i g n i f i c a n t l y d i f f e r e n t f r o m Dr. R a n d l e ' s 
s t a t e m e n t t h a t c l a i m a n t was a b l e t o p e r f o r m h e r b a r t e n d i n g j o b 
w i t h o n l y o c c a s i o n a l m i l d a c h i n g p a i n i n her w r i s t s and p alms 
a f t e r she d i d e x t e n s i v e c a r r y i n g o f heavy o b j e c t s . 

A c c o r d i n g l y , we c o n s i d e r c l a i m a n t ' s t e s t i m o n y i n r a t i n g 
h e r p e r m a n e n t w r i s t and hand d i s a b i l i t y . We e v a l u a t e h e r 
t e s t i m o n y , a l o n g w i t h t h e d o c u m e n t a r y r e c o r d , i n l i g h t o f t h e 
g u i d e l i n e s s e t f o r t h a t f o r m e r OAR 436-35-080 and 436-35-110. 
Based on our e v a l u a t i o n , we c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d 
10 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e l e f t f o r e a r m and 20 
p e r c e n t l o s s o f use or f u n c t i o n o f t h e r i g h t f o r e a r m . 

Permanent U n s c h e d u l e d D i s a b i l i t y 

The R e f e r e e a f f i r m e d a D e t e r m i n a t i o n O r d e r award o f 
5 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r c l a i m a n t ' s neck and 
back c o n d i t i o n . C l a i m a n t c o n t e n d s t h a t she i s e n t i t l e d t o an 
a d d i t i o n a l award o f u n s c h e d u l e d d i s a b i l i t y . We a g r e e . 

I n A p r i l 1984, Dr. Rosenbaum, n e u r o s u r g e o n , i n d i c a t e d 
t h a t c l a i m a n t w o u l d have r e g u l a r neck and back f l a r e - u p s i f she 
c o n t i n u e d h e r s t r e n u o u s j o b w i t h t h e e m p l o y e r . I n December 1985, 
t r e a t i n g p h y s i c i a n R andle r e p o r t e d t h a t c l a i m a n t had m i l d r e s i d u a l 
d y s f u n c t i o n i n h e r neck and s h o u l d e r s . Dr. Z i v i n e xamined 
c l a i m a n t more r e c e n t l y i n A u g u s t 1985, r e p o r t i n g a 15 p e r c e n t l o s s 
i n l u m b a r f l e x i o n due t o d i s a b l i n g p a i n i n t h e mid and l o w b a c k . 
He o p i n e d t h a t c l a i m a n t has s u s t a i n e d m i n i m a l i m p a i r m e n t as a 
r e s u l t o f her r e s i d u a l neck and back p a i n . C l a i m a n t t e s t i f i e d t o 
c o n s t a n t r e s t r i c t e d f o r w a r d b e n d i n g , n i g h t l y s l e e p i n t e r r u p t i o n 
due t o back p a i n , and p e r i o d i c f l a r e - u p s o f d i s a b l i n g neck and 
back p a i n . She e x p e r i e n c e s f l a r e - u p s when she s t a y s i n one 
p o s i t i o n t o o l o n g , p e r f o r m s r e p e t i t i v e b e n d i n g , l i f t s more t h a n 20 
p o unds, o r l i f t s even t h a t amount on a r e g u l a r b a s i s . 

Once a g a i n , t h e R e f e r e e d i d n o t c o n s i d e r c l a i m a n t ' s 
t e s t i m o n y i n r a t i n g her u n s c h e d u l e d i m p a i r m e n t . We have 
p r e v i o u s l y d i s c u s s e d why t h a t t e s t i m o n y s h o u l d be c o n s i d e r e d i n 
r a t i n g s c h e d u l e d i m p a i r m e n t . C o n s i s t e n t w i t h t h a t d i s c u s s i o n , we 
c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y s h o u l d a l s o be c o n s i d e r e d i n 
r a t i n g her u n s c h e d u l e d d i s a b i l i t y . Based on her t e s t i m o n y and t h e 
o p i n i o n s o f t h e m e d i c a l e x p e r t s , we f i n d t h a t c l a i m a n t has 
s u s t a i n e d m i l d p h y s i c a l i m p a i r m e n t i n her mid and low back and 
m i n i m a l i m p a i r m e n t i n h e r n e c k . 
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We c o n s i d e r t h i s d e g r e e o f p h y s i c a l i m p a i r m e n t i n l i g h t 
o f t h e s o c i a l and v o c a t i o n a l f a c t o r s s e t f o r t h i n f o r m e r OAR 
436-30-380 _et s e q . C l a i m a n t , a h i g h s c h o o l g r a d u a t e , was 3 4 - y e a r s 
o l d a t t h e t i m e o f h e a r i n g . She i s u n a b l e t o p e r f o r m many o f h e r 
f o r m e r , m e d i u m - l e v e l j o b s w i t h t h e e m p l o y e r . She c u r r e n t l y w o r k s 
as a m e d i c a l r e c e p t i o n i s t , and i s a l s o e m p l o y a b l e as a d e n t a l 
a s s i s t a n t . Those p o s i t i o n s pay a r o u n d $12,000 a y e a r , whereas 
c l a i m a n t was e a r n i n g o v e r $21,000 a y e a r a t t h e t i m e o f h e r 
i n j u r y . Her i n a b i l i t y t o p e r f o r m h e r p r i o r j o b s w i t h t h e e m p l o y e r 
i s p a r t i a l l y a t t r i b u t a b l e t o her w r i s t and hand i m p a i r m e n t , f o r 
w h i c h she has been s e p a r a t e l y c o m p e n s a t e d . She has n o t 
d e m o n s t r a t e d t h a t she f o l l o w e d t h e e x e r c i s e r e c o m m e n d a t i o n o f 
Dr. R a n d l e and h e r p h y s i c a l t h e r a p i s t . See S a r a n t i s v . S h e r a t o n 
C o r p . , 69 Or app 575,577 ( 1 9 8 4 ) . 

A f t e r c o n s i d e r i n g t h e s e f a c t o r s , we c o n c l u d e t h a t a 
t o t a l award o f 15 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 
a d e q u a t e l y compensates c l a i m a n t f o r h er neck and back c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 28, 1987 i s a f f i r m e d 
i n p a r t and m o d i f i e d i n p a r t . C l a i m a n t i s awarded an a d d i t i o n a l 5 
p e r c e n t (7.5 d e g r e e s ) s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t 
f o r e a r m , an a d d i t i o n a l 10 p e r c e n t (15 d e g r e e s ) s c h e d u l e d 
d i s a b i l i t y f o r t h e r i g h t f o r e a r m , and an a d d i t i o n a l 10 p e r c e n t (32 
d e g r e e s ) u n s c h e d u l e d d i s a b i l i t y f o r h er neck and back c o n d i t i o n . 
The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s e n t i t l e d t o an a p p r o v e d f e e e q u a l t o 25 p e r c e n t o f t h e 
i n c r e a s e d c o m p e n s a t i o n awarded under t h i s o r d e r . The Board 
a p p r o v e s a c l i e n t - p a i d f e e , n o t t o exceed $700. 

JAMES C. BOND, Claimant Own Motion 89-0450M 
SAIF Corp, Insurance C a r r i e r September 27, 1989 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board 

c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s A u g u s t 3 1 , 1955 
i n d u s t r i a l i n j u r y . C l a i m a n t i s r e q u e s t i n g t h a t h i s c l a i m be 
re o p e n e d f o r r e p l a c e m e n t o f h i s elbow p r o s t h e s i s . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF recommends t h a t t h e Board 
r e o p e n c l a i m a n t ' s c l a i m f o r t h e r e q u e s t e d m e d i c a l s e r v i c e . 

I n c a s e s i n v o l v i n g p r e - 1 9 6 6 i n j u r y c l a i m s , as h e r e , we 
may e x e r c i s e o ur "own m o t i o n " a u t h o r i t y t o r e o p e n a c l a i m f o r 
payment o f a d d i t i o n a l m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . A f t e r 
r e v i e w i n g t h e r e c o r d i n t h i s c a s e , we c o n c l u d e t h a t c l a i m a n t ' s 
c l a i m s h o u l d be re o p e n e d f o r p r o v i s i o n o f a new e l b o w p r o s t h e s i s . 
SAIF s h o u l d t h e n r e c l o s e t h e c l a i m under OAR 438-12-055. 
Reimbursement f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

I T IS SO ORDERED. 
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FRED W. BRICKLEY, Claimant Own Motion 89-0393M 
SAIF Corp, Insurance C a r r i e r September 27, 1989 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 

c l a i m f o r a d d i t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s O c t o b e r 2 0, 
1953 i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
C l a i m a n t i s r e q u e s t i n g r e o p e n i n g o f h i s 1953 i n j u r y c l a i m f o r 
s u r g e r y on h i s r i g h t knee and p r o v i s i o n o f a new r i g h t knee 
p r o s t h e s i s . SAIF C o r p o r a t i o n has recommended r e o p e n i n g o f t h e 
c l a i m . 

I n c a s e s i n v o l v i n g p r e - 1 9 6 6 i n j u r y c l a i m s , as h e r e , we 
may e x e r c i s e o u r "own m o t i o n " a u t h o r i t y t o r e o p e n a c l a i m f o r 
payment o f f u r t h e r m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . We may 
a l s o a u t h o r i z e t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n i f he has 
e x p e r i e n c e d a w o r s e n i n g o f h i s i n j u r y r e q u i r i n g e i t h e r i n p a t i e n t 
or o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g 
h o s p i t a l i z a t i o n . ORS 656.278 ( 1 ) (a ) . However, c l a i m a n t i s n o t 
e n t i t l e d t o a d d i t i o n a l t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n u n l e s s 
t h e w o r s e n i n g r e s u l t s i n l o s t wages. C u t r i g h t v. Weye r h a e u s e r 
Company, 299 Or 290 ( 1 9 8 5 ) . 

H e r e , c l a i m a n t a c k n o w l e d g e s t h a t he has r e t i r e d f r o m t h e 
w o r k f o r c e . He, t h e r e f o r e , has no l o s t wages and i s n o t e n t i t l e d 
t o t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . However, we c o n c l u d e t h a t 
c l a i m a n t ' s c l a i m s h o u l d be re o p e n e d f o r m e d i c a l t r e a t m e n t 
commencing March 27, 1989, f o r s u r g e r y on h i s r i g h t knee and 
p r o v i s i o n o f a new r i g h t knee p r o s t h e s i s . A f t e r p r o v i s i o n o f 
t h e s e s e r v i c e s , SAIF C o r p o r a t i o n s h o u l d i m m e d i a t e l y c l o s e t h e 
c l a i m p u r s u a n t t o OAR 438-12-055. Reimbursement f r o m t h e Reopened 
C l a i m s R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 
656.625 and OAR 436, D i v i s i o n 45. 

I T I S SO ORDERED. 

ROGER D. JOBE, Claimant Own Motion 89-0285M 
P h i l i p H. Garrow, Claimant's Attorney September 27, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 
c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s June 4, 1 9 8 1 , i n d u s t r i a l 
i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF has 
a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n and 
r e s u l t i n g need f o r t r e a t m e n t , b u t i t opposes c l a i m r e o p e n i n g f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s on g r o u n d s t h a t c l a i m a n t ' s c o m p e n s a b l e 
i n j u r y has n o t w o r s e n e d and t h a t h i s h o s p i t a l i z a t i o n s have been f o r 
c o n s e r v a t i v e c a r e . 

Under ORS 656 . 278 ( 1 ) ( a ) , we may e x e r c i s e o u r "own m o t i o n " 
a u t h o r i t y t o r e o p e n a c l a i m when we f i n d t h a t t h e r e i s a w o r s e n i n g o f 
a comp e n s a b l e i n j u r y t h a t r e q u i r e s e i t h e r i n p a t i e n t o r o u t p a t i e n t 
s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a t i o n . I n such c a s e s , 
we a r e a u t h o r i z e d t o award t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n 
commencing f r o m t h e t i m e t h e w o r k e r i s a c t u a l l y h o s p i t a l i z e d o r 
u n d e r g o e s o u t p a t i e n t s u r g e r y . 

The r e c o r d shows t h a t c l a i m a n t was h o s p i t a l i z e d t w i c e f o r 
low back p a i n , on November 16, 1988, and f r o m December 1 t h r o u g h 
December 5, 1988. C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y on b o t h 
o c c a s i o n s . On November 16, 1988, c l a i m a n t was a d m i t t e d t o t h e 
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h o s p i t a l emergency room f o r x - r a y s and m e d i c a t i o n . He a p p a r e n t l y was 
d i s c h a r g e d t h a t same day. On December 1 , 1988, c l a i m a n t was a g a i n 
a d m i t t e d t o t h e h o s p i t a l f o r f u r t h e r x - r a y s and m e d i c a t i o n . I n 
a d d i t i o n t o l o w back p a i n , c l a i m a n t was d i a g n o s e d w i t h d e p r e s s i o n , 
f o r w h i c h he p a r t i c i p a t e d i n e x t e n s i v e f a m i l y c o u n s e l i n g w i t h h i s 
w i f e . C l a i m a n t was d i s c h a r g e d a f t e r f o u r days o f h o s p i t a l i z a t i o n . 
F o l l o w i n g o u r r e v i e w o f t h i s r e c o r d , we a r e n o t p e r s u a d e d t h a t 
c l a i m a n t ' s h o s p i t a l s t a y on November 16, 1988, r i s e s t o t h e l e v e l o f 
" h o s p i t a l i z a t i o n " r e q u i r e d f o r t h e Board t o e x e r c i s e i t s own m o t i o n 
a u t h o r i t y under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . We a r e p e r s u a d e d , however, t h a t 
t h e f o u r - d a y h o s p i t a l s t a y i n December, 1988, does q u a l i f y f o r own 
m o t i o n r e l i e f . T h a t s t a y was d i r e c t e d n o t o n l y t o w a r d c l a i m a n t ' s l o w 
back c o n d i t i o n , b u t a l s o t o w a r d h i s d e p r e s s i o n , a new c o n d i t i o n t h a t 
e v i d e n c e s a w o r s e n i n g o f c l a i m a n t ' s o r i g i n a l i n j u r y . C o n s e q u e n t l y , 
we a r e p e r s u a d e d t h a t c l a i m a n t ' s c ompensable i n j u r y has w o r s e n e d 
r e q u i r i n g h o s p i t a l i z a t i o n . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s r e o p e n e d w i t h t e m p o r a r y 
d i s a b i l i t y b e n e f i t s t o commence on December 1 , 1988, t h e d a t e o f 
h o s p i t a l i z a t i o n , and t o c o n t i n u e u n t i l c l a i m a n t r e t u r n s t o h i s 
r e g u l a r work a t h i s r e g u l a r wage o r i s m e d i c a l l y s t a t i o n a r y , 
w h i c h e v e r i s e a r l i e r . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
t h e a d d i t i o n a l c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o e x c e e d $50, 
as a r e a s o n a b l e a t t o r n e y f e e . Reimbursement f r o m t h e Reopened C l a i m s 
R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 
436, D i v i s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by 
SAIF p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

RALPH JOHNSON, Claimant WCB 87-01078 
Rosenthal & Greene, Claimant's Attorneys September 27, 1989 
David 0. Home, Defense Attorney Order on Review 

Reviewed by B o a r d Members Gern e r and M y e r s . 

The i n s u r e r r e q u e s t s , and c l a i m a n t c r o s s - r e q u e s t s , r e v i e w 
o f R e f e r e e Menashe's o r d e r t h a t g r a n t e d c l a i m a n t p e r m a n e n t t o t a l 
d i s a b i l i t y e f f e c t i v e O c t o b e r 8, 1987, i n l i e u o f an award o f 45 
p e r c e n t (144 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a l e f t 
s h o u l d e r , n e c k , and g r o i n i n j u r y as p r e v i o u s l y awarded by a 
D e t e r m i n a t i o n O r d e r . The i s s u e s on r e v i e w a r e e x t e n t o f 
d i s a b i l i t y , i n c l u d i n g p e r m a n e n t t o t a l d i s a b i l i t y , t h e e f f e c t i v e 
d a t e o f p e r m a n e n t t o t a l d i s a b i l i t y , and o f f s e t . We a f f i r m as 
m o d i f i e d . 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e f i n d i n g s o f f a c t and o p i n i o n o f t h e R e f e r e e 
w i t h t h e f o l l o w i n g m o d i f i c a t i o n : 

The R e f e r e e f o u n d c l a i m a n t t o be p e r m a n e n t l y and t o t a l l y 
d i s a b l e d as o f t h e d a t e o f t h e h e a r i n g . On r e v i e w , c l a i m a n t a r g u e s 
t h a t t h e e f f e c t i v e d a t e s h o u l d be A u g u s t 19, 1986. We a g r e e . I n 
M o r r i s v. Denny's, 53 Or App 863 ( 1 9 8 1 ) , t h e c o u r t i n d i c a t e d t h a t 
when a p e r m a n e n t t o t a l d i s a b i l i t y award i s d e t e r m i n e d , t h e 
e f f e c t i v e d a t e o f t h a t d e t e r m i n a t i o n i s t h e e a r l i e s t d a t e t h a t 
c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y i s p r o v e d t o e x i s t . See 
a l s o , Adams v. Edwards Heavy Equipment I n c . , 90 Or App 365 ( 1 9 8 8 ) , 
C l a i m a n t u r g e s t h a t t h i s d a t e s h o u l d be t h e d a t e Dr. S n o d g r a s s 
o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and p e r m a n e n t l y 
d i s a b l e d . The i n s u r e r e x p r e s s e s no o p i n i o n on t h e p r o p e r d a t e , b u t 
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r e q u e s t s t h e r i g h t t o o f f s e t any payment o f per m a n e n t p a r t i a l 
d i s a b i l i t y p a i d e a r l i e r i f t h e e f f e c t i v e d a t e i s . f o u n d t o be 
e a r l i e r t h a n t h a t f o u n d by t h e R e f e r e e . 

We a g r e e t h a t c l a i m a n t ' s p e r m a n e n t t o t a l d i s a b i l i t y was 
e s t a b l i s h e d on A u g u s t 19, 1986. However, our r e v i e w o f t h e r e c o r d 
r e v e a l s no r e q u e s t b e l o w f o r o f f s e t . I n E l s i e L. H o b k i r k , 40 Van 
N a t t a 778 ( 1 9 8 8 ) , we d e n i e d a s i m i l a r r e q u e s t because t h i s i s s u e 
was n o t r a i s e d b e l o w . The " r a i s e o r w a i v e " r u l e c i t e d i n W i l s o n v. 
SAIF, 48 Or App 953 (19 8 0 ) a p p l i e s t o r e q u e s t s f o r o f f s e t , even i f 
t h e l i t i g a t i o n i s n o t c o m p l e t e . We h o l d t h a t because no i s s u e o f 
o f f s e t was r a i s e d b e f o r e t h e R e f e r e e , t h e i s s u e has been w a i v e d . 
A c c o r d i n g l y , we deny t h e r e q u e s t t o o f f s e t p r e v i o u s l y p a i d 
p e r manent p a r t i a l d i s a b i l i t y a g a i n s t t h e award o f pe r m a n e n t t o t a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 4, 1987, i s a f f i r m e d , 
as m o d i f i e d . The e f f e c t i v e d a t e f o r payment o f c l a i m a n t ' s 
p e r m a n e n t t o t a l d i s a b i l i t y s h a l l be Au g u s t 19, 1986. The i n s u r e r ' s 
r e q u e s t t o o f f s e t t h e s e p e r m a n e n t t o t a l d i s a b i l i t y b e n e f i t s a g a i n s t 
p r e v i o u s l y p a i d p e r m a n e n t p a r t i a l d i s a b i l i t y b e n e f i t s i s d e n i e d . 
C l a i m a n t ' s a t t o r n e y i s awarded an a s s e s s e d f e e o f $1,200, t o be 
p a i d by t h e i n s u r e r . 

LEO KENNEDY, Claimant Own Motion 88-0246M 
Helm, et a l . , Claimant's Attorneys September 27, 1989 
SAIF Corp Legal, Defense Attorney Own Motion Order on Reconsideration 

C l a i m a n t ' s a t t o r n e y has r e q u e s t e d a p p r o v a l o f an 
a t t o r n e y f e e f o r s e r v i c e s c u l m i n a t i n g i n t h e B o a r d ' s J u l y 18, 1989 
Own M o t i o n O r d e r . I n t h a t o r d e r , t h e B o a r d r e o p e n e d c l a i m a n t ' s 
p r e - 1 9 6 6 i n j u r y c l a i m f o r m e d i c a l s e r v i c e s , o n l y . 

Under OAR 438-15-080, t h e Board may o n l y a u t h o r i z e 
a t t o r n e y f e e s i n own m o t i o n m a t t e r s when i t has i n c r e a s e d 
c o m p e n s a t i o n f o r t e m p o r a r y d i s a b i l i t y . H e r e , t h e Board awarded 
m e d i c a l s e r v i c e s , r a t h e r t h a n t e m p o r a r y d i s a b i l i t y c o m p e n s a t i o n . 
A c c o r d i n g l y , we a r e w i t h o u t a u t h o r i t y t o a p p r o v e t h e r e q u e s t e d 
a t t o r n e y f e e , and t h e r e q u e s t i s h e r e b y d e n i e d . 

I T IS SO ORDERED. 

GARY G. LEGLER, Applicant WCB CV-89001 
Thomas J. Dzieman, Assistant Attorney General September 27, 1989 

Order on Reconsideration 
(Crime V i c t i m Act) 

On September 18, 1989, a p p l i c a n t r e q u e s t e d 
r e c o n s i d e r a t i o n o f t h e s p e c i a l h e a r i n g s o f f i c e r ' s p r o p o s e d o r d e r 
i s s u e d September 13, 1989. A p p l i c a n t e x p r e s s e d d i s s a t i s f a c t i o n 
w i t h t h e s p e c i a l h e a r i n g o f f i c e r ' s f a c t u a l f i n d i n g s and 
c o n c l u s i o n s . 

A f t e r c o n d u c t i n g o u r r e v i e w o f t h i s c a s e , we a g r e e w i t h 
t h e f i n d i n g s and c o n c l u s i o n s c o n t a i n e d i n t h e p r o p o s e d o r d e r o f 
t h e s p e c i a l h e a r i n g s o f f i c e r . T h e r e f o r e , t h e p r o p o s e d o r d e r i s 
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a f f i r m e d i n i t s e n t i r e t y . A c c o r d i n g l y , t h i s m a t t e r i s f i n a l by 
o p e r a t i o n o f l a w . ORS 147.155; OAR 4 3 8 - 8 2 - 0 5 0 ( 1 ) , ( 2 ) . T h e r e i s 
no f u r t h e r r i g h t o f a p p e a l . I d . 

I T I S SO ORDERED. 
FINDINGS OF FACT, 
CONCLUSIONS AND PROPOSED 
ORDER (CRIME VICTIM ACT) 

P u r s u a n t t o n o t i c e , a h e a r i n g was c o n d u c t e d and 
c o n c l u d e d by James W. M o l l e r , s p e c i a l h e a r i n g s o f f i c e r , on A u g u s t 
28, 1989 a t M e d f o r d , Oregon. A p p l i c a n t , Gary G. L e g l e r , was 
p r e s e n t and n o t r e p r e s e n t e d by c o u n s e l . The D e p a r t m e n t o f J u s t i c e 
C r i m e V i c t i m s ' C o m p e n s a t i o n Fund ( " D e p a r t m e n t " ) was r e p r e s e n t e d by 
Thomas Dzieman, S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l . The h e a r i n g 
r e p o r t e r was Sandy Chapman. The r e c o r d was c l o s e d A u g u s t 28, 1989. 

A p p l i c a n t has r e q u e s t e d r e v i e w by t h e W o r k e r s ' 
C o m p e n s a t i o n B o a r d o f t h e D e p a r t m e n t ' s F i n d i n g s o f F a c t , 
C o n c l u s i o n s and Orde r on R e c o n s i d e r a t i o n d a t e d F e b r u a r y 24, 1989. 
By i t s o r d e r , t h e D e p a r t m e n t d e n i e d a p p l i c a n t ' s c l a i m f o r 
c o m p e n s a t i o n , f i l e d p u r s u a n t t o t h e C o m p e n s a t i o n o f Crime V i c t i m s 
A c t ( A c t ) . ORS 147.005 t o 147.365. The D e p a r t m e n t based i t s 
d e n i a l on a f i n d i n g t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t he was 
t h e v i c t i m o f a compen s a b l e c r i m e . I n a d d i t i o n , t h e D e p a r t m e n t 
a r g u e d a t h e a r i n g t h a t c l a i m a n t d i d n o t s u f f e r s e r i o u s b o d i l y 
i n j u r y ; t h a t c l a i m a n t had been f u l l y c ompensated f o r h i s i n j u r i e s 
t h r o u g h t h e w o r k e r s ' c o m p e n s a t i o n s y s t e m ; and t h a t c l a i m a n t ' s 
e x c l u s i v e remedy was p u r s u a n t t o t h e w o r k e r s ' c o m p e n s a t i o n l a w s . 

I c o n c l u d e t h a t a p p l i c a n t was t h e v i c t i m o f a 
co m p e n s a b l e c r i m e , and t h a t he i s n o t l i m i t e d t o r e c o v e r y under 
t h e w o r k e r s ' c o m p e n s a t i o n l a w s . However, ORS 1 4 7 . 1 2 5 ( 4 ) p r o v i d e s 
t h a t any " b e n e f i t s , payments o r awa r d s " f r o m any s o u r c e r e c e i v e d 
by t h e v i c t i m as a r e s u l t o f h i s i n j u r i e s s h a l l be d e d u c t e d f r o m 
t h e c o m p e n s a t i o n o t h e r w i s e due t o him under t h e c r i m e v i c t i m 
c o m p e n s a t i o n s t a t u t e . Because a p p l i c a n t has r e c e i v e d s uch 
payments i n e x c e s s o f h i s co m p e n s a b l e l o s s e s , I c o n c l u d e t h a t he 
i s e n t i t l e d t o no r e c o v e r y . 

ISSUES 

I s a p p l i c a n t l i m i t e d t o b e n e f i t s under t h e W o r k e r s ' 
C o m p e n s a t i o n Law as h i s e x c l u s i v e remedy? 

Was a p p l i c a n t t h e v i c t i m o f a compensable c r i m e ? D i d 
a p p l i c a n t s u f f e r " s e r i o u s b o d i l y i n j u r y " ? 

Has a p p l i c a n t been f u l l y c ompensated f o r h i s i n j u r i e s 
u n d e r t h e W o r k e r s * C o m p e n s a t i o n Law? 

FINDINGS OF FACT 

The f o l l o w i n g f a c t s a r e n o t i n d i s p u t e . On June 19, 
1987, a p p l i c a n t was employed as a f o r k l i f t d r i v e r . D u r i n g t h e 
c o u r s e o f h i s work s h i f t , a p p l i c a n t had moved s e v e r a l u n i t s o f 
p i n e f r o m t h e s a w m i l l t o an o u t s i d e a r e a t o a i r d r y . He was 
b r i n g i n g an a d d i t i o n a l l o a d t o t h e same s i t e , when he e n c o u n t e r e d 
a c o - w o r k e r , C h a r l e s Reeves. Reeves i n f o r m e d a p p l i c a n t t h a t 
a p p l i c a n t was p l a c i n g t h e wood i n t h e wrong a r e a . Reeves s t a t e d 
t h a t t h e wood was t o be k i l n - d r i e d r a t h e r t h a n a i r - d r i e d . 
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A p p l i c a n t r e s p o n d e d t h a t he had been i n s t r u c t e d by h i s 
s u p e r v i s o r t o p l a c e t h e wood i n t h e o p e n - a i r a r e a . Reeves 
d i s a g r e e d w i t h t h i s i n s t r u c t i o n . An a r g u m e n t ensued o v e r w h e t h e r 
a p p l i c a n t was r e q u i r e d t o f o l l o w Reeves' i n s t r u c t i o n s , i . e . 
w h e t h e r Reeves was a p p l i c a n t ' s s u p e r v i s o r i n t h i s m a t t e r . 

A t t h i s t i m e , Reeves r e s t e d s e v e r a l " s t i c k e r s " a g a i n s t 
t h e u n i t o f wood h e l d on a p p l i c a n t ' s f o r k l i f t . These s t i c k e r s a r e 
4 by 4 p i e c e s o f wood a p p r o x i m a t e l y 25 i n c h e s i n l e n g t h . 
A p p l i c a n t r e s p o n d e d by r a i s i n g t h e u n i t on h i s f o r k l i f t so t h a t 
t h e s t i c k e r s f e l l t o t h e g r o u n d . These s t i c k e r s f e l l h a p h a z a r d l y 
o n t o o t h e r s t i c k e r s w h i c h had p r e v i o u s l y been p l a c e d on t h e 
g r o u n d . A p p l i c a n t t h e n l o w e r e d t h e u n i t o n t o t h e s t i c k e r s and 
began t o back away f r o m t h e u n i t . Reeves o b j e c t e d t o a p p l i c a n t 
l e a v i n g t h e u n i t i n such a f a s h i o n . Reeves jumped on t h e r u n n i n g 
b o a r d o f t h e f o r k l i f t . A s t r u g g l e e n s u e d . 

D u r i n g t h e c o u r s e o f t h e s t r u g g l e , Reeves' g l a s s e s f e l l 
t o t h e g r o u n d . A l s o d u r i n g t h e c o u r s e o f t h e s t r u g g l e , Reeves 
g r a b b e d a p p l i c a n t a r o u n d t h e neck and f o r c e d him o f f t h e s e a t o f 
t h e f o r k l i f t and down between t h e m o t o r c o v e r and t h e r o o f b a r 
s u p p o r t . 

F o l l o w i n g t h e s t r u g g l e , Reeves c l i m b e d down f r o m t h e 
f o r k l i f t and began s e a r c h i n g f o r h i s g l a s s e s . M e a n w h i l e , 
a p p l i c a n t l e f t h i s f o r k l i f t and went t o r e p o r t t h e i n c i d e n t . 

A p p l i c a n t was examined l a t e r t h a t day a t t h e Rogue 
V a l l e y M e d i c a l C e n t e r , where he was t r e a t e d f o r r i g h t f l a n k p a i n 
and neck p a i n . The d i a g n o s i s was a c u t e c e r v i c a l and t h o r a c i c 
s t r a i n . A c e r v i c a l c o l l a r was a p p l i e d w h i c h c l a i m a n t c o n t i n u e d t o 
wear f o r t h e n e x t s e v e r a l m o nths. 

The i n c i d e n t o c c u r r e d on a F r i d a y . B o t h a p p l i c a n t and 
Reeves were suspended f r o m work o v e r t h e e n s u i n g weekend. When 
a p p l i c a n t r e t u r n e d t o work on Monday, he was f i r e d . Reeves 
c o n t i n u e d t o work f o r t h e e m p l o y e r as o f t h e d a t e o f h e a r i n g . 

On Monday, June 22, 1987, c l a i m a n t went t o t h e D i s t r i c t . 
A t t o r n e y ' s o f f i c e . He was r e f e r r e d t o t h e C e n t r a l P o i n t P o l i c e 
D e p a r t m e n t . A p p l i c a n t r e p o r t e d t h e i n c i d e n t t o t h e C e n t r a l P o i n t 
P o l i c e D e p a r t m e n t . O f f i c e r N e w e l l , a C e n t r a l P o i n t p o l i c e 
o f f i c e r , i n v e s t i g a t e d t h e i n c i d e n t . O f f i c e r N e w e l l t o o k t h e 
s t a t e m e n t s o f b o t h a p p l i c a n t and Reeves. The f i n a l p o l i c e r e p o r t 
o f t h e i n c i d e n t was s e n t t o t h e D i s t r i c t A t t o r n e y ' s o f f i c e . The 
D i s t r i c t A t t o r n e y e l e c t e d n o t t o f i l e any c h a r g e s a g a i n s t Reeves. 

A p p l i c a n t had e x p e r i e n c e d two p r i o r w o r k - r e l a t e d 
i n j u r i e s . On November 1 1 , 1984, a p p l i c a n t i n j u r e d h i s l o w back 
w h i l e w o r k i n g f o r t h e e m p l o y e r . On March 8, 1986, a p p l i c a n t 
i n j u r e d h i s neck w h i l e w o r k i n g f o r t h e e m p l o y e r . As a r e s u l t o f 
t h e s e p r i o r i n j u r i e s , c l a i m a n t was r e c e i v i n g c o n t i n u i n g 
c h i r o p r a c t i c t r e a t m e n t s f r o m Dr. K e l t y a t t h e t i m e o f t h e June 19, 
1987 i n c i d e n t . 

S u b s e q u e n t t o t h e June 19, 1987 i n c i d e n t , a p p l i c a n t 
f i l e d a w o r k e r s ' c o m p e n s a t i o n c l a i m . The c l a i m was d e n i e d by t h e 
e m p l o y e r ' s i n s u r e r on A u g u s t 19, 1987. C l a i m a n t a l s o f i l e d an 
a g g r a v a t i o n c l a i m w i t h t h e w o r k e r s ' c o m p e n s a t i o n i n s u r e r on t h e 
r i s k a t t h e t i m e o f h i s p r i o r work i n j u r i e s . T h i s c l a i m was a l s o 
d e n i e d . The p a r t i e s s u b s e q u e n t l y e n t e r e d i n t o a d i s p u t e d c l a i m 
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s e t t l e m e n t a g r e e m e n t whereby a p p l i c a n t d i s m i s s e d h i s h e a r i n g 
r e q u e s t s c o n c e r n i n g each o f t h e s e d e n i a l s i n r e t u r n f o r p ayments 
t o t a l l i n g $12,000. (Ex. 1 5 ) . One o f t h e i n s u r e r s had a l s o p a i d 
$ 2,340.61 i n i n t e r i m c o m p e n s a t i o n b e n e f i t s p e n d i n g i s s u a n c e o f i t s 
d e n i a l . (Ex. 7 ) . 

I n a d d i t i o n t o t h e above u n d i s p u t e d f i n d i n g s , I make t h e 
f o l l o w i n g f i n d i n g s . 

N e i t h e r a p p l i c a n t n or Reeves i s e n t i r e l y c r e d i b l e i n 
t h e i r a c c o u n t o f t h e June 19, 1987 i n c i d e n t . I f i n d i n t h i s 
r e g a r d t h a t a p p l i c a n t d i d shove t h e palm o f h i s hand u n d e r Reeves' 
c h i n when Reeves jumped o n t o t h e f o r k l i f t . I n m a k i n g t h i s 
f i n d i n g , I n o t e t h a t Reeves' s t a t e m e n t s t o t h i s e f f e c t a r e 
c o n s i s t e n t t h r o u g h o u t t h e r e c o r d . M o r e o v e r , t h i s i s t h e most 
r e a s o n a b l e e x p l a n a t i o n f o r how Reeves' g l a s s e s became d i s l o d g e d 
and ended up u n d e r n e a t h t h e f o r k l i f t . 

However, c o n t r a r y t o Reeves' t e s t i m o n y a t h e a r i n g , I 
f i n d t h a t a p p l i c a n t d i d n o t p l a c e h i s hands a r o u n d Reeves' t h r o a t 
a t any t i m e . No such a s s e r t i o n a p p e a r s i n any o f t h e 
c o n t e m p o r a n e o u s r e p o r t s . F u r t h e r , a p p l i c a n t c r e d i b l y d e n i e d 
h a v i n g done so. 

I n a d d i t i o n , I f i n d t h a t Reeves d i d s t r i k e c l a i m a n t i n 
t h e back and r i g h t h i p w i t h e i t h e r h i s f i s t s o r h i s knee d u r i n g 
t h e i n c i d e n t . I r e l y i n t h i s r e g a r d upon t h e f a c t t h a t c l a i m a n t 
r e p o r t e d t o t h e h o s p i t a l emergency room w i t h r i g h t f l a n k p a i n 
w h i c h c a n n o t r e a s o n a b l y be a t t r i b u t e d t o any o t h e r e x p l a n a t i o n o f 
t h e i n c i d e n t . (Ex. 1 2 ) . I a l s o f o u n d Reeves' demeanor w h i l e 
d e n y i n g such a c t s t o be o v e r l y - d r a m a t i c and n o t s i n c e r e . 

F i n a l l y , I f i n d t h a t a p p l i c a n t has i n c u r r e d 
c o m p e n s a b l e l o s s e s as a r e s u l t o f t h i s i n c i d e n t i n t h e amount o f 
$1,182.79. (Ex. 2 1 - 5 ) . 

FINDINGS OF ULTIMATE FACT 

A p p l i c a n t e x p e r i e n c e d s e r i o u s b o d i l y i n j u r y as a r e s u l t 
o f t h e June 19, 1987 i n c i d e n t . 

C l a i m a n t has r e c e i v e d payments o r awards f r o m o t h e r 
s o u r c e s t o t a l l i n g $14,340.61 as a r e s u l t o f h i s i n j u r i e s . T h i s 
sum e x c e e d s t h e t o t a l o f h i s c o m p e n s a b l e l o s s e s . 

CONCLUSIONS OF LAW AND OPINION 

W o r k e r s ' C o m p e n s a t i o n as E x c l u s i v e Remedy 

The D e p a r t m e n t a r g u e d a t h e a r i n g t h a t a p p l i c a n t ' s 
e x c l u s i v e remedy i s p u r s u a n t ' t o t h e W o r k e r s ' C o m p e n s a t i o n Laws. 
ORS 656 . 001 e_t. s e q. I n t h i s r e g a r d , t h e D e p a r t m e n t a p p a r e n t l y 
r e l i e s upon ORS 6 5 6 . 0 1 8 ( 1 ) ( a ) , w h i c h s t a t e s , i n p a r t : 

"The l i a b i l i t y o f e v e r y e m p l o y e r who 
s a t i s f i e s t h e d u t y r e q u i r e d by ORS 
6 5 6 . 0 1 7 ( 1 ) i s e x c l u s i v e and i n p l a c e o f a l l 
o t h e r l i a b i l i t y a r i s i n g o u t o f compensable 
i n j u r i e s t o t h e s u b j e c t w o r k e r s * * *." 

A p p l i c a n t i s s e e k i n g r e c o v e r y n o t f r o m t h e e m p l o y e r , b u t 
i n s t e a d f r o m t h e C r i m i n a l I n j u r i e s C o m p e n s a t i o n Fund. 
C o n s e q u e n t l y , ORS 656.018 has no a p p l i c a t i o n h e r e . 
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Compensable Crime 

The D e p a r t m e n t ' s o r d e r d e n y i n g c o m p e n s a t i o n b e n e f i t s t o 
a p p l i c a n t was p r e m i s e d upon a p p l i c a n t ' s f a i l u r e t o e s t a b l i s h t h e 
c o m m i s s i o n o f a "compensable c r i m e . " A "compensable c r i m e " i s 
d e f i n e d by ORS 1 4 7 . 0 0 5 ( 4 ) : 

"'Compensable c r i m e ' means an i n t e n t i o n a l , 
k n o w i n g o r r e c k l e s s a c t t h a t r e s u l t s i n 
s e r i o u s b o d i l y i n j u r y o r d e a t h o f a n o t h e r 
p e r s o n and w h i c h , i f c o m m i t t e d by a p e r s o n 
o f f u l l l e g a l c a p a c i t y , w o u l d be p u n i s h a b l e 
as a c r i m e i n t h i s s t a t e . " 

The D e p a r t m e n t ' s c o n c l u s i o n t h a t c l a i m a n t f a i l e d t o 
e s t a b l i s h a com p e n s a b l e c r i m e was a p p a r e n t l y b a s e d , i n p a r t , upon 
t h e d i s t r i c t a t t o r n e y ' s e l e c t i o n n o t t o p r o s e c u t e Reeves f o r 
a s s a u l t . The q u e s t i o n r a i s e d , t h e r e f o r e , i s w h e t h e r an a p p l i c a n t 
i s e n t i t l e d t o b e n e f i t s o n l y where c h a r g e s have been b r o u g h t 
a g a i n s t t h e a l l e g e d p e r p e t r a t o r o f t h e c r i m e . 

The f a c t t h a t an a l l e g e d a s s a i l a n t has been c h a r g e d w i t h 
a c r i m e i s c e r t a i n l y e v i d e n c e o f t h e o c c u r e n c e o f a c o m p e n s a b l e 
c r i m e . See ORS 147.305 ( c o n v i c t i o n o f c r i m e based on c o m p e n s a b l e 
c r i m e i s c o n c l u s i v e e v i d e n c e t h a t c r i m e was c o m m i t t e d ) . However, 
t h e s t a t u t e does n o t e x p r e s s l y r e q u i r e t h a t an a p p l i c a n t p r o v e 
t h a t c h a r g e s have been b r o u g h t i n o r d e r t o r e c o v e r c o m p e n s a t i o n . 
I n t h i s r e g a r d , c h a r g e s may n o t be b r o u g h t f o r a number o f r e a s o n s 
i n d e p e n d e n t o f w h e t h e r a c r i m e was c o m m i t t e d . For e x a m p l e , t h e 
p e r p e t r a t o r o f t h e c r i m e may n o t be known. S i m i l a r l y , c r i m i n a l 
c h a r g e s may n o t be b r o u g h t a g a i n s t a s u s p e c t e d a s s a i l a n t due t o a 
l a c k o f s u f f i c i e n t e v i d e n c e t o e s t a b l i s h g u i l t beyond a r e a s o n a b l e 
d o u b t . And y e t , an a p p l i c a n t may s t i l l be c a p a b l e o f e s t a b l i s h i n g 
t h a t he has been t h e v i c t i m o f a comp e n s a b l e c r i m e as d e f i n e d i n 
t h e s t a t u t e . . I c o n c l u d e t h a t t h e s t a t u t e does n o t r e q u i r e 
commencement o f p r o s e c u t i o n as a p r e r e q u i s i t e t o r e c o v e r y o f 
b e n e f i t s . T h e r e f o r e , I d i s a g r e e w i t h t h e D e p a r t m e n t ' s d e c i s i o n 
i n s o f a r as i t d e n i e d b e n e f i t s based upon t h e f a c t t h a t t h e 
D i s t r i c t A t t o r n e y d e c l i n e d t o b r i n g c h a r g e s . 

The n e x t q u e s t i o n i s w h e t h e r t h e June 19, 1987 i n c i d e n t 
r e s u l t e d i n " s e r i o u s b o d i l y i n j u r y " t o a p p l i c a n t as t h a t p h r a s e i s 
used i n ORS 1 4 7 . 0 0 5 ( 4 ) . C h a p t e r 147 does n o t c o n t a i n a d e f i n i t i o n 
o f " s e r i o u s b o d i l y i n j u r y . " The D e p a r t m e n t a r g u e s t h a t g u i d a n c e 
can be f o u n d i n t h e c r i m i n a l code. A l t h o u g h t h e c r i m i n a l code 
does n o t c o n t a i n a d e f i n i t i o n f o r " s e r i o u s b o d i l y i n j u r y , " i t does 
p r e s e n t a d e f i n i t i o n f o r " s e r i o u s p h y s i c a l i n j u r y . " T h a t 
d e f i n i t i o n i s f o u n d a t ORS 1 6 1 . 0 1 5 ( 7 ) , w h i c h p r o v i d e s : 

" ( 7 ) ' S e r i o u s p h y s i c a l i n j u r y ' means 
p h y s i c a l i n j u r y w h i c h c r e a t e s a s u b s t a n t i a l 
r i s k o f d e a t h or w h i c h c a u s e s s e r i o u s and 
p r o t r a c t e d d i s f i g u r e m e n t , p r o t r a c t e d 
i m p a i r m e n t o f h e a l t h o r p r o t r a c t e d l o s s o r 
i m p a i r m e n t o f t h e f u n c t i o n o f any b o d i l y 
o r g a n . " 

A p p l i c a n t was t r e a t e d a t t h e h o s p i t a l emergency room on 
t h e day o f t h e i n c i d e n t . The d i a g n o s i s a t t h a t t i m e was a c u t e 
c e r v i c a l and t h o r a c i c s t r a i n . He was r e l e a s e d f r o m work f o r f i v e 
d a y s , and a s o f t c e r v i c a l c o l l a r was a p p l i e d . A p p l i c a n t c o n t i n u e d 
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t o wear t h e c e r v i c a l c o l l a r f o r s e v e r a l m o n t h s . A p p l i c a n t a l s o 
t r e a t e d w i t h Dr. K e l t y f o l l o w i n g t h e i n c i d e n t . A l t h o u g h he was 
t r e a t i n g w i t h Dr. K e l t y b e f o r e t h e i n c i d e n t , h i s f r e q u e n c y o f 
t r e a t m e n t i n c r e a s e d f o l l o w i n g t h e i n c i d e n t . Dr. K e l t y 
s u b s e q u e n t l y r e p o r t e d t h a t a p p l i c a n t w o u l d l i k e l y e x p e r i e n c e 
c o n t i n u i n g p a i n as a r e s u l t o f t h e i n c i d e n t , and t h a t some o f h i s 
i n j u r i e s m i g h t be p e r m a n e n t . 

A p p l y i n g t h e l e g a l s t a n d a r d advanced by t h e D e p a r t m e n t , 
t h e above u n r e b u t t e d e v i d e n c e s u p p o r t s a f i n d i n g t h a t a p p l i c a n t 
e x p e r i e n c e d " s e r i o u s and p r o t r a c t e d i m p a i r m e n t o f h e a l t h " as a 
r e s u l t o f h i s i n j u r i e s . I , t h e r e f o r e , c o n c l u d e t h a t a p p l i c a n t d i d 
e x p e r i e n c e " s e r i o u s b o d i l y i n j u r y " as a r e s u l t o f t h e June 19, 
1987 i n c i d e n t . 

A c c o r d i n g l y , a p p l i c a n t has p r o v e n t h a t he was t h e v i c t i m 
o f a compensable c r i m e as d e f i n e d i n C h a p t e r 147 o f ORS. 

A p p l i c a n t ' s R e c e i p t o f W o r k e r s ' C o m p e n s a t i o n B e n e f i t s 

The C r i me V i c t i m C o m p e n s a t i o n l a w p r o v i d e s t h a t an 
a p p l i c a n t ' s c o m p e n s a t i o n s h a l l be r e d u c e d by " t h e amount o f 
b e n e f i t s , p a y m e n t s o r a w a r d s , p a y a b l e under t h e W o r k e r s ' 
C o m p e n s a t i o n Law * * * or f r o m any s o u r c e , and w h i c h t h e v i c t i m 
[ h a s ] r e c e i v e d * * * as a r e s u l t o f t h e * * * i n j u r y . " ORS 
1 4 7 . 1 2 5 ( 4 ) . The D e p a r t m e n t c o n t e n d s t h a t a p p l i c a n t has been f u l l y 
c o m p ensated f o r h i s i n j u r i e s as a r e s u l t o f t h e D i s p u t e d C l a i m 
S e t t l e m e n t e n t e r e d i n t o on h i s w o r k e r s ' c o m p e n s a t i o n c l a i m s . 

I n t h i s r e g a r d , a p p l i c a n t a l l e g e s c o m p e n s a b l e e x p e n s e s 
o f $1,182.79. I n a d d i t i o n t o $2,340.61 o f t i m e l o s s b e n e f i t s , 
a p p l i c a n t r e c e i v e d $12,000 p u r s u a n t t o t h e d i s p u t e d c l a i m 
s e t t l e m e n t . A l t h o u g h a p p l i c a n t a r g u e d a t h e a r i n g t h a t t h e 
s e t t l e m e n t a g r e e m e n t was u n r e l a t e d t o t h e June 19, 1987 i n c i d e n t , 
t h e a g r eement i t s e l f i n d i c a t e s o t h e r w i s e . The agreement p r o v i d e s , 
i n p a r t : 

"On June 19, 1987, [ a p p l i c a n t ] and a 
c o w o r k e r were i n v o l v e d i n an a l t e r c a t i o n on 
t h e p r e m i s e s o f t h e e m p l o y e r , C o r n e t t 
Lumber Company. * * *. [ A p p l i c a n t ] 
s u f f e r e d i n j u r i e s t o h i s n e c k , m i d - b a c k , 
low b ack, r i g h t h i p , c e r v i c a l s p i n e , 
t h o r a c i c s p i n e , l u m b a r s p i n e , and r i b s . 

" [ A p p l i c a n t ] c o n t e n d s t h a t h i s June 1987 
i n j u r i e s a r o s e o u t o f and i n t h e c o u r s e o f 
h i s employment o r were a g g r a v a t i o n s o f h i s 
p r e v i o u s l y a c c e p t e d i n j u r i e s . * * *. 

"The e m p l o y e r , t h r o u g h i t s i n s u r e d s , d e n i e s 
t h a t c l a i m a n t ' s i n j u r i e s a r o s e o u t o f and 
i n t h e c o u r s e o f [ a p p l i c a n t ' s ] employment 
o r were a g g r a v a t i o n s o f p r e v i o u s l y a c c e p t e d 
i n j u r i e s . * * *. 

"There i s a bona f i d e d i s p u t e between t h e 
p a r t i e s a b o u t t h e c o m p e n s a b i l i t y o f 
[ a p p l i c a n t ' s ] c o n d i t i o n s . The p a r t i e s have 
a g r e e d t o s e t t l e [ a p p l i c a n t ' s ] c l a i m 
p u r s u a n t t o ORS 6 5 6 . 2 9 8 ( 4 ) by t h i s DISPUTED 
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CLAIM SETTLEMENT. The p a r t i e s a g r e e t h a t 
TWELVE THOUSAND DOLLARS i s a r e a s o n a b l e 
s e t t l e m e n t amount t o s e t t l e a l l c l a i m s . " 

I c o n c l u d e t h a t t h e agreement d i r e c t l y r e s u l t e d f r o m 
a p p l i c a n t ' s c l a i m s a r i s i n g o u t o f t h e June 19, 1987 i n c i d e n t . 
A c c o r d i n g l y , p ayments r e c e i v e d by a p p l i c a n t p u r s u a n t t o t h e 
s e t t l e m e n t agreement, a r e a r e s u l t o f t h e compe n s a b l e i n j u r i e s . 
Because a p p l i c a n t has r e c e i v e d payments f a r i n e x c e s s o f h i s 
compens a b l e e x p e n s e s , he i s e n t i t l e d t o no r e c o v e r y . 

I n sum, a p p l i c a n t has p r o v e n t h a t he was a v i c t i m o f a 
compens a b l e c r i m e . However, a p p l i c a n t has r e c e i v e d payments f o r 
h i s c o m p e n s a b l e i n j u r i e s w h i c h exceed t h e amount o f c o m p e n s a t i o n 
t o w h i c h he w o u l d o t h e r w i s e be e n t i t l e d . T h e r e f o r e , a p p l i c a n t i s 
e n t i t l e d t o no r e c o v e r y . ORS 6 5 6 . 1 4 7 . 1 2 5 ( 4 ) . 

PROPOSED ORDER 

I recommend t h a t t h e F i n d i n g s o f F a c t , C o n c l u s i o n s and 
Or d e r on R e c o n s i d e r a t i o n o f t h e D e p a r t m e n t o f J u s t i c e C r i m e 
V i c t i m s ' C o m p e n s a t i o n Fund d a t e d F e b r u a r y 24, 1989 be r e v e r s e d 
i n s o f a r as i t f o u n d t h a t a p p l i c a n t was n o t t h e v i c t i m o f a 
comp e n s a b l e c r i m e . I f u r t h e r recommend t h a t t h e D e p a r t m e n t ' s 
o r d e r be a f f i r m e d i n s o f a r as i t c o n c l u d e d t h a t a p p l i c a n t i s 
e n t i t l e d t o no r e c o v e r y o f b e n e f i t s . 

HERMAN LOVAN, Claimant Own Motion 87-0546M 
Emmons, et a l . , Claimant's Attorneys September 27, 1989 
SAIF Corp Legal, Defense Attorney Second Own Motion Determination 

C l a i m a n t ' s c o u n s e l r e q u e s t s Board a u t h o r i z a t i o n o f an 
a t t o r n e y f e e , p a y a b l e o u t o f c o m p e n s a t i o n , f o r s e r v i c e s r e n d e r e d 
b e f o r e t h e Bo a r d w h i c h c u l m i n a t e d i n o u r J u l y 18, 1989, Own M o t i o n 
D e t e r m i n a t i o n , w h i c h c l o s e d c l a i m a n t ' s c l a i m w i t h awards o f 
t e m p o r a r y t o t a l and per m a n e n t t o t a l d i s a b i l i t y b e n e f i t s . 
S p e c i f i c a l l y , c o u n s e l seeks a $500 f e e p a y a b l e o u t o f c l a i m a n t ' s 
award o f p e r m a n e n t t o t a l d i s a b i l i t y (PTD). A d d i t i o n a l l y , t h e SAIF • 
C o r p o r a t i o n r e q u e s t s b o t h a u t h o r i z a t i o n f o r an o f f s e t o f o v e r p a i d 
t e m p o r a r y d i s a b i l i t y b e n e f i t s and d e s i g n a t i o n o f t h e d a t e on w h i c h 
c l a i m a n t ' s PTD award became e f f e c t i v e . 

A f t e r r e v i e w i n g t h e s t a t e m e n t o f s e r v i c e s s u b m i t t e d by 
c l a i m a n t ' s c o u n s e l and c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
4 3 8 - 1 5 - 0 1 0 ( 6 ) , we award 25 p e r c e n t o f c l a i m a n t ' s p e r m a n e n t t o t a l 
d i s a b i l i t y b e n e f i t s , n o t t o exceed $500, as a r e a s o n a b l e a t t o r n e y 
f e e . 

I n o u r o r i g i n a l Own M o t i o n D e t e r m i n a t i o n we f o u n d t h a t 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y on September 29, 1988, and 
awarded him t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h t h a t d a t e . 
T h e r e f o r e , SAIF may o f f s e t any t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d 
a f t e r t h a t d a t e a g a i n s t c l a i m a n t ' s PTD a w a r d . 

C l a i m a n t was awarded PTD based on t h e " o d d - l o t " d o c t r i n e , 
i . e . , based on c o n s i d e r a t i o n o f b o t h h i s p h y s i c a l c o n d i t i o n and 
c e r t a i n s o c i a l and v o c a t i o n a l f a c t o r s , i n c l u d i n g age, e d u c a t i o n and 
p r i o r work e x p e r i e n c e . An award o f PTD unde r t h e o d d - l o t d o c t r i n e 
i s e f f e c t i v e as o f t h e e a r l i e s t d a t e t h a t a l l r e l e v a n t m e d i c a l , 
s o c i a l and v o c a t i o n a l e l e m e n t s e x i s t t o s u p p o r t t h e a w a r d . Adams v. 
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Edwards Heavy E q u i p m e n t , I n c . , 90 Or App 365, 370-71 ( 1 9 8 8 ) ; " M o r r i s ' 
v. Denny's, 50 Or App 533, mod 53 Or App 863, 867 ( 1 9 8 1 ) . H e r e , Dr. 
Lumsden, t h e t r e a t i n g p h y s i c i a n , d e c l a r e d c l a i m a n t " p e r m a n e n t l y 
d i s a b l e d f r o m a l l o c c u p a t i o n s " on September 29, 1988. Based on t h a t 
r e p o r t , we f i n d t h a t a l l e l e m e n t s s u p p o r t i n g t h e PTD award e x i s t e d 
on September 29, 1988. A c c o r d i n g l y , c l a i m a n t ' s PTD award i s 
e f f e c t i v e as o f t h a t d a t e . 

I T I S SO ORDERED. 

BEN F. NOCK, Claimant Own Motion 89-0526M 
SAIF Corp, Insurance C a r r i e r September 27, 1989 

Own Motion Order 
SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s 

c l a i m f o r a d d i t i o n a l m e d i c a l b e n e f i t s r e l a t e d t o h i s S e p t e m b e r , 
1943 i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
C l a i m a n t i s r e q u e s t i n g r e o p e n i n g o f h i s 1943 i n j u r y c l a i m f o r t h e 
p u r c h a s e o f r e p l a c e m e n t s o c k s and w a i s t b e l t s f o r h i s 
b e l o w - t h e - k n e e a m p u t a t i o n . SAIF C o r p o r a t i o n has a c c e p t e d 
r e s p o n s i b i l i t y f o r t h e c l a i m a n t ' s c u r r e n t need f o r m e d i c a l 
b e n e f i t s and recommends r e o p e n i n g o f t h e c l a i m . 

I n c a s e s i n v o l v i n g p r e - 1 9 6 6 i n j u r y c l a i m s , as h e r e , we 
may e x e r c i s e o u r "own m o t i o n " a u t h o r i t y t o r e o p e n a c l a i m f o r 
payment o f f u r t h e r m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . A f t e r 
r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s c l a i m s h o u l d be 
r e o p e n e d f o r t h e p u r c h a s e o f t h e r e q u e s t e d m e d i c a l s e r v i c e s . 
A f t e r p r o v i s i o n o f t h e s e s e r v i c e s , SAIF C o r p o r a t i o n s h o u l d 
i m m e d i a t e l y c l o s e t h e c l a i m p u r s u a n t t o OAR 438-12-055. 
Reimbursement f r o m t h e Reopened C l a i m s Reserve i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 

I T I S SO ORDERED. 

RAYMOND R. RIEKE, Claimant Own Motion 89-0429M 
Karen M. Werner, Claimant's Attorney September 27, 1989 

Own Motion Order 
C l a i m a n t r e q u e s t s r e v i e w o f t h e s e l f - i n s u r e d e m p l o y e r ' s 

June 9, 1989, N o t i c e o f C l o s u r e , w h i c h t e r m i n a t e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s as o f O c t o b e r 10, 1988. A d d i t i o n a l l y , t h e 
e m p l o y e r s e e k s B o a r d a u t h o r i z a t i o n o f r e i m b u r s e m e n t f r o m t h e Reopened 
C l a i m s R e s e r v e f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d a f t e r 
v o l u n t a r i l y r e o p e n i n g t h i s c l a i m . 

A c l a i m r e o p e n e d under t h e B o a r d ' s "own m o t i o n " a u t h o r i t y 
may be c l o s e d w i t h o u t i s s u a n c e o f a Board o r d e r i f m e d i c a l r e p o r t s 
i n d i c a t e t o t h e i n s u r e r o r e m p l o y e r t h a t c l a i m a n t ' s c o n d i t i o n has 
become m e d i c a l l y s t a t i o n a r y . OAR 4 3 8 - 1 2 - 0 5 5 ( 1 ) . H e r e , t h e r e c o r d i s 
d e v o i d o f any m e d i c a l r e p o r t i n d i c a t i n g t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l a i m c l o s u r e . Dr. L u n d s g a a r d , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , l a s t e xamined c l a i m a n t i n December, 1988, and 
d e c l a r e d him n o t y e t m e d i c a l l y s t a t i o n a r y . T h e r e i s no r e c o r d o f any 
f u r t h e r e x a m i n a t i o n s . T h e r e f o r e , based on t h i s r e c o r d , we do n o t 
f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f c l a i m 
c l o s u r e . A c c o r d i n g l y , t h e e m p l o y e r ' s June 9, 1989, N o t i c e o f C l o s u r e 
i s s e t a s i d e and t h e c l a i m i s remanded f o r f u r t h e r p r o c e s s i n g . When 
a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e e m p l o y e r p u r s u a n t t o 
OAR 438-12-055. 
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R e g a r d i n g t h e e m p l o y e r ' s r e i m b u r s e m e n t r e q u e s t , we f i n d 
t h a t c l a i m a n t ' s c ompensable i n j u r y has worsened r e q u i r i n g s u r g e r y on 
A p r i l 20, 1988. A c c o r d i n g l y , r e i m b u r s e m e n t f r o m t h e Reopened C l a i m s 
R e s e r v e i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and 
OAR 436, D i v i s i o n 45. 

IT I S SO ORDERED. 

GEORGE 0. VOSHELL, Claimant Own Motion 87-0108M 
Peter 0. Hansen, Claimant's Attorney September 27, 1989 
SAIF Corp Legal, Defense Attorney Order Postponing Action on Own 

Motion Request 
The SAIF C o r p o r a t i o n i n i t i a l l y s u b m i t t e d t o t h e Board 

c l a i m a n t ' s c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s A u g u s t 1976 
i n d u s t r i a l i n j u r y . C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . 
The Board p o s t p o n e d a c t i o n on c l a i m a n t ' s r e q u e s t p e n d i n g 
r e s o l u t i o n o f WCB Case No. 87-04204. T h a t l i t i g a t i o n was f i n a l l y 
r e s o l v e d by s t i p u l a t i o n , a p p r o v e d A u g u s t 24, 1987. The 
E v a l u a t i o n s D i v i s i o n t h e n c l o s e d t h e c l a i m by D e t e r m i n a t i o n O r d e r , 
i s s u e d June 5, 1989, f o l l o w i n g c l a i m a n t ' s p a r t i c i p a t i o n i n a 
v o c a t i o n a l a s s i s t a n c e p r o g r a m . C l a i m a n t a p p e a l e d t h a t 
D e t e r m i n a t i o n O r d e r , and t h e m a t t e r i s c u r r e n t l y p e n d i n g b e f o r e 
t h e H e a r i n g s D i v i s i o n i n WCB Case No. 89-10999. 

I t i s t h e Board's p o l i c y t o p o s t p o n e any d e c i s i o n 
r e g a r d i n g own m o t i o n r e l i e f u n t i l such t i m e as r e l e v a n t p e n d i n g 
l i t i g a t i o n i s r e s o l v e d . T h e r e f o r e , we c o n t i n u e t o d e l a y a c t i o n on 
t h i s own m o t i o n m a t t e r and r e q u e s t t h a t t h e R e f e r e e who c o n d u c t s 
t h e h e a r i n g i n WCB Case No. 89-10999 s u b m i t a copy o f h i s / h e r 
o r d e r t o t h e B o a r d . A f t e r i s s u a n c e o f t h a t o r d e r , t h e p a r t i e s 
s h o u l d a d v i s e t h e Board o f t h e i r r e s p e c t i v e p o s i t i o n s r e g a r d i n g 
own m o t i o n r e l i e f . 

I T I S SO ORDERED. 

J.C. WARREN, Claimant Own Motion 89-0221M 
SAIF Corp, Insurance C a r r i e r September 27, 1989 

Own Motion Order 
The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s 

c l a i m f o r an a l l e g e d w o r s e n i n g o f h i s August 26, 1965 i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . C l a i m a n t i s r e q u e s t i n g 
r e o p e n i n g o f h i s c l a i m f o r p r o v i s i o n o f t h e f o l l o w i n g m e d i c a l 
s e r v i c e s : ( 1 ) m e d i c a t i o n on an o n g o i n g b a s i s t o c o n t r o l c l a i m a n t ' s 
compensable r e s p i r a t o r y c o n d i t i o n ; ( 2 ) o t h e r m e d i c a l s e r v i c e s 
p r o v i d e d f o r an O c t o b e r 1988 f l a r e - u p o f t h a t c o n d i t i o n , i n c l u d i n g 
d o c t o r v i s i t s on O c t o b e r 12 and 13, 1988 and l a b o r a t o r y work 
p e r f o r m e d on November 18, 1988; and ( 3 ) emergency room c a r e p r o v i d e d 
on A p r i l 2, 1989. SAIF has recommended t h a t t h e Board a u t h o r i z e t h e 
r e q u e s t e d m e d i c a l s e r v i c e s . 

I n c a s e s i n v o l v i n g p r e - 1 9 6 6 i n j u r y c l a i m s , as h e r e , we may 
e x e r c i s e o ur "own m o t i o n " a u t h o r i t y t o r e o p e n a c l a i m f o r payment o f 
f u r t h e r m e d i c a l b e n e f i t s . ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . A f t e r r e v i e w o f t h e 
r e c o r d , we a r e p e r s u a d e d t h a t c l a i m a n t r e q u i r e s t h e r e q u e s t e d o n g o i n a 
m e d i c a t i o n t o r e m a i n m e d i c a l l y s t a t i o n a r y . We f u r t h e r c o n c l u d e t h a t " 
payment f o r t h e o t h e r m e d i c a l s e r v i c e s r e q u e s t e d by c l a i m a n t w o u l d be 
a p p r o p r i a t e . 

A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reo p e n e d f o r payment o f 
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t h e r e q u e s t e d m e d i c a l b e n e f i t s . We h e r e b y d i r e c t SAIF t o pay f o r 
c l a i m a n t ' s m e d i c a t i o n on a c o n t i n u i n g b a s i s p u r s u a n t t o 
ORS 6 5 6 . 2 7 8 ( 1 ) ( b ) . We a l s o d i r e c t SAIF t o pay f o r emergency 
room c a r e r e n d e r e d on A p r i l 2, 1989, and m e d i c a l s e r v i c e s p r o v i d e d a t 
t h e t i m e o f c l a i m a n t ' s e x a c e r b a t i o n i n O c t o b e r 1988. Re i m b u r s e m e n t 
o f t h e s e e xpenses f r o m t h e Reopened C l a i m s R e s e r v e i s a u t h o r i z e d t o 
t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. 
Payment f o r f u t u r e p e r i o d i c d o c t o r v i s i t s , emergency room c a r e and 
l a b o r a t o r y work may be a l l o w e d as t h e need a r i s e s upon r e q u e s t t o t h e 
B o a r d . However, we w i l l r e q u i r e m e d i c a l d o c u m e n t a t i o n o f t h e s e 
p e r i o d i c e x p e n s e s . 

I T I S SO ORDERED. 

DAVID L WHITLOW, Claimant WCB TP-89019 
Robert H. Grant, Claimant's Attorney September 27, 1989 
Cowling & Heysell, Defense Attorneys T h i r d Party P a r t i a l D i s t r i b u t i o n 

Order 
C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a 

c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o c e e d s 
f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , 
t h e d i s p u t e c o n c e r n s t h e p a y i n g agency's e n t i t l e m e n t t o a l i e n f o r 
a n t i c i p a t e d f u t u r e m e d i c a l e x p e n d i t u r e s . ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , ( d ) . 
We c o n c l u d e t h a t t h e p a y i n g agency has e s t a b l i s h e d t h a t i t i s 
r e a s o n a b l y c e r t a i n t h a t i t w i l l i n c u r such e x p e n d i t u r e s . 

FINDINGS OF FACT 

We a d o p t t h e f i n d i n g s o f f a c t as s e t f o r t h i n o u r 
December 7, 1988 T h i r d P a r t y P a r t i a l D i s t r i b u t i o n O r d e r . See 
D a v i d L. W h i t l o w , 40 Van N a t t a 1980 ( 1 9 8 8 ) . P u r s u a n t t o o u r p r i o r 
o r d e r , we h e l d t h a t t h e p a y i n g agency was e n t i t l e d t o $6,039.29 o f 
t h e $10,784.51 r e m a i n i n g b a l a n c e o f c l a i m a n t ' s t h i r d p a r t y 
s e t t l e m e n t as r e i m b u r s e m e n t f o r i t s a c t u a l c l a i m c o s t s . Inasmuch 
as c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y had n o t been f i n a l l y 
d e t e r m i n e d , we d e f e r r e d c o n s i d e r a t i o n o f t h e p a y i n g a g e n c y ' s l i e n 
f o r i t s f u t u r e c l a i m c o s t s . Upon f i n a l d e t e r m i n a t i o n o f t h e 
per m a n e n t d i s a b i l i t y i s s u e , t h e p a r t i e s were r e q u e s t e d t o n o t i f y 
us i f a d i s p u t e c o n t i n u e d t o e x i s t c o n c e r n i n g t h e $4,745.22 
r e m a i n i n g b a l a n c e . 

On F e b r u a r y 23, 1989, t h e Board a f f i r m e d a R e f e r e e ' s 
o r d e r , w h i c h had awarded c l a i m a n t 20 p e r c e n t u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y f o r a l o w back i n j u r y . T h a t o r d e r has become f i n a l by 
o p e r a t i o n o f l a w . The p a r t i e s have been u n a b l e t o r e s o l v e t h e i r 
d i s p u t e c o n c e r n i n g t h e d i s t r i b u t i o n o f t h e r e m a i n i n g p r o c e e d s f r o m 
t h e t h i r d p a r t y s e t t l e m e n t . 

C l a i m a n t ' s c o m p e n s a b l e c o n d i t i o n i s d i a g n o s e d as a 
h e r n i a t e d n u c l e u s p u l p o s u s a t L5-S1. S u r g e r y i s n o t c o n s i d e r e d 
n e c e s s a r y n o r does c l a i m a n t d e s i r e i t . He l a s t s o u g h t m e d i c a l 
t r e a t m e n t i n O c t o b e r 1986. However, i t i s r e a s o n a b l y a n t i c i p a t e d 
t h a t he w i l l need i n t e r m i t t e n t p h y s i c a l t h e r a p y w i t h m a n i p u l a t i o n 
and o t h e r m o d a l i t i e s , p r o b a b l y on t h e f r e q u e n c y o f 10 v i s i t s p e r 
y e a r on a l o n g t e r m b a s i s . 

C l a i m a n t i s a p p r o x i m a t e l y 42 y e a r s o f age. C h i r o p r a c t i c 
t r e a t m e n t s f o r h i s l o w back c o n d i t i o n c o s t $43 p e r v i s i t . 
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CONCLUSIONS OF LAW 

A f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , 
and c l a i m a n t ' s s t a t u t o r y 1/3 s h a r e , t h e p a y i n g agency s h a l l be 
p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t 
i s c o m pensated f o r i t s e x p e n d i t u r e s f o r c o m p e n s a t i o n , f i r s t a i d o r 
o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t 
v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s f o r 
c o m p e n s a t i o n and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under ORS 
656.001 t o 656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Such o t h e r c o s t s do 
n o t i n c l u d e any c o m p e n s a t i o n w h i c h may become p a y a b l e u n d e r 
ORS 656.273 o r 656.278. i d . To s u p p o r t i t s l i e n f o r a n t i c i p a t e d 
f u t u r e e x p e n d i t u r e s , t h e p a y i n g agency must e s t a b l i s h t h a t i t i s 
r e a s o n a b l y c e r t a i n t o i n c u r such e x p e n d i t u r e s . D o n a l d P. Bond, 40 
Van N a t t a 3 6 1 , 480 ( 1 9 8 8 ) ; L e o n a r d H e n d e r s o n , 40 Van N a t t a 31 
( 1 9 8 8 ) . 

H e r e , t h e p a y i n g agency has n o t r e c e i v e d a b i l l f o r 
m e d i c a l t r e a t m e n t c o n c e r n i n g c l a i m a n t ' s 1983 compensable i n j u r y 
s i n c e O c t o b e r 1986. F u r t h e r m o r e , c l a i m a n t ' s c o u n s e l a s s e r t s t h a t 
c l a i m a n t has no i n t e n t i o n o f s e e k i n g f u t u r e m e d i c a l s e r v i c e s . 
Y e t , t h e m e d i c a l e x p e r t s o f f e r a d i f f e r e n t p e r s p e c t i v e . 

Dr. C o l w e l l , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , p r e d i c t s 
t h a t , w i t h o u t s u r g e r y , c l a i m a n t w i l l need 6 t o 8 m o n t h l y 
t r e a t m e n t s . Dr. Dunn n e u r o s u r g e o n , c o n c u r s t h a t f u t u r e 
c o n s e r v a t i v e t r e a t m e n t s w i l l be n e c e s s a r y . C o n c l u d i n g t h a t 
c l a i m a n t w i l l need i n t e r m i t t e n t p h y s i c a l t h e r a p y w i t h m a n i p u l a t i o n 
and o t h e r m o d a l i t i e s , Dr. Dunn, a n t i c i p a t e s t r e a t m e n t s on a l o n g 
t e r m b a s i s o v e r a p e r i o d o f a number o f y e a r s p r o b a b l y on t h e 
f r e q u e n c y o f 10 t o 20 v i s i t s p e r y e a r . A l t h o u g h Dr. Dunn does n o t 
i n d i c a t e what t h e c o s t o f a t r e a t m e n t w o u l d be, Dr. C o l w e l l l i s t s 
t h e c o s t a t $43 p e r v i s i t . 

As p r e v i o u s l y n o t e d , c l a i m a n t has a p p a r e n t l y n o t s o u g h t 
m e d i c a l t r e a t m e n t s i n c e O c t o b e r 1986. Such e v i d e n c e s u g g e s t s t h a t 
he has n o t needed c a r e i n t h e s h o r t - t e r m . However, such an 
i m p l i c a t i o n does n o t n e c e s s a r i l y l e a d t o t h e c o n c l u s i o n t h a t 
f u t u r e c a r e f o r c l a i m a n t ' s l o w back c o n d i t i o n w i l l n o t be r e q u i r e d ' 
as t h e y e a r s u n f o l d . R a t h e r , s i n c e c l a i m a n t ' s h e r n i a t e d «disc 
c o n d i t i o n has been o b j e c t i v e l y c o n f i r m e d and c o n s i d e r i n g t h e 
c o m p l e x i t y o f t h i s m e d i c a l t r e a t m e n t i s s u e , we a r e p e r s u a d e d by 
t h e o p i n i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n s t h a t i t i s 
r e a s o n a b l y c e r t a i n t h a t he w i l l r e c e i v e f u t u r e c o n s e r v a t i v e 
t r e a t m e n t . 

F i n a l l y , g i v e n c l a i m a n t ' s r e c e n t h i s t o r y , we c o n c l u d e 
t h a t h i s need f o r m e d i c a l s e r v i c e s w i l l be a t t h e l o w e r end o f h i s 
p h y s i c i a n s ' p r o j e c t e d r a n g e . I n o t h e r w o r d s , we f i n d t h a t i t i s 
r e a s o n a b l e t o a n t i c i p a t e 10 c o n s e r v a t i v e t r e a t m e n t s p e r y e a r . Dr. 
C o l w e l l , t h e p h y s i c i a n who has p r e v i o u s l y p e r f o r m e d t h e s e 
t r e a t m e n t s , c u r r e n t l y c h a r g e s $43 p e r v i s i t . On t h i s r e c o r d , we 
c o n s i d e r t h i s c h a r g e t o be r e a s o n a b l e . 

No e v i d e n c e has been i n t r o d u c e d c o n s i d e r i n g t h e l i f e 
e x p e c t a n c y f o r an a p p r o x i m a t e l y 42 y e a r o l d m a l e . I n any e v e n t , 
i t i s r e a s o n a b l e t o c o n c l u d e t h a t , a t $430 p e r y e a r (10 v i s i t s p e r 
y e a r a t $43 p e r v i s i t ) , t h e p r e s e n t v a l u e o f such m e d i c a l 
e x p e n d i t u r e s o v e r t h e r e m a i n i n g l i f e span o f such an i n d i v i d u a l 
w o u l d more t h a n exceed t h e $4,745.22 r e m a i n i n g b a l a n c e o f t h e 
t h i r d p a r t y s e t t l e m e n t . 
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A c c o r d i n g l y , we h o l d t h a t t h e p a y i n g agency i s e n t i t l e d 
t o a l i e n f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d 
f u t u r e e x p e n d i t u r e s f o r m e d i c a l c a r e r e s u l t i n g f r o m c l a i m a n t ' s 
c o mpensable i n j u r y . Inasmuch as t h i s l i e n f o r f u t u r e e x p e n d i t u r e s 
e x c e e d s t h e r e m a i n i n g b a l a n c e o f p r o c e e d s f r o m t h e t h i r d p a r t y 
s e t t l e m e n t , c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o d i s t r i b u t e t h e b a l a n c e 
t o t h e p a y i n g a g e n c y . 

I T IS SO ORDERED. 

TOMMY V. ARMS, Claimant WCB 87-12851 
Mai agon & Moore, Claimant's Attorneys September 28, 1989 
Cummins, Cummins, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members G e r n e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P a u l u s ' s o r d e r 
t h a t : ( 1 ) a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded 30 p e r c e n t 
(96 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r h i s l o w back 
i n j u r y ; and ( 2 ) a u t h o r i z e d t h e s e l f - i n s u r e d e m p l o y e r t o o f f s e t an 
a l l e g e d o v e r p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
a g a i n s t f u t u r e awards o f p e r m a n e n t d i s a b i l i t y . A d d i t i o n a l l y , 
c l a i m a n t r e q u e s t s t h a t t h i s case be remanded f o r f u r t h e r e v i d e n c e 
t a k i n g . 

ISSUES 

1 . Remand f o r f u r t h e r e v i d e n c e t a k i n g . 
2. E x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 
3. O f f s e t f o r a l l e g e d o v e r p a y m e n t o f t e m p o r a r y t o t a l 

d i s a b i l i t y c o m p e n s a t i o n . 

We deny c l a i m a n t ' s r e q u e s t f o r remand. On t h e e x t e n t o f 
d i s a b i l i t y i s s u e , we a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h 
s u p p l e m e n t a l f i n d i n g s o f f a c t . We r e v e r s e on t h e o f f s e t i s s u e . 

FINDINGS OF FACT 

C l a i m a n t has a m i l d l o w back i m p a i r m e n t and i s a b l e t o 
p e r f o r m l i g h t w o r k . 

We do n o t f i n d t h a t c l a i m a n t r e c e i v e d any t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s f o r any p e r i o d beyond A p r i l 14, 1987. 

CONCLUSIONS OF LAW AND OPINION 

Remand 

We may remand t o t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g 
i f we d e t e r m i n e t h a t t h i s case has been " i m p r o p e r l y , i n c o m p l e t e l y 
o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r h e a r d by t h e r e f e r e e . " 
ORS 6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand, c l a i m a n t must e s t a b l i s h t h a t 
m a t e r i a l e v i d e n c e was u n o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e 
h e a r i n g . B e r n a r d L. O s b o r n , 37 Van N a t t a 1054, 1055 (1985 ) , a f f ' d 
mem 80 Or App 152 ( 1 9 8 6 ) . 

We c o n c l u d e t h a t t h e a d d i t i o n a l e v i d e n c e o f f e r e d by 
c l a i m a n t i s n o t m a t e r i a l t o t h e i s s u e s r a i s e d a t h e a r i n g . The 
e v i d e n c e c o n s i s t s o f m e d i c a l r e p o r t s t h a t c l a i m a n t s u f f e r e d 
s e v e r a l f l a r e u p s o f low back p a i n i n l a t e J a n u a r y , 1988, t h a t 
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u l t i m a t e l y r e s u l t e d i n s u r g i c a l r e m o v a l o f a h e r n i a t e d d i s c a t 
L4-5. C l a i m a n t c o n t e n d s t h a t t h o s e r e p o r t s a r e r e l e v a n t t o t h e 
d e t e r m i n a t i o n o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y . We d i s a g r e e . 
The e x t e n t o f c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y i s r a t e d on t h e 
b a s i s o f c o n d i t i o n s e x i s t i n g a t t h e t i m e o f h e a r i n g . See G e t t m a n 
v. SAIF, 289 Or 609, 614 ( 1 9 8 0 ) . The r e p o r t s i n d i s p u t e , on t h e 
o t h e r hand, d e s c r i b e e v e n t s w h i c h o c c u r r e d a f t e r t h e d a t e o f 
h e a r i n g and a f t e r t h e r e c o r d was c l o s e d on J a n u a r y 26, 1988. They 
a r e n o t p r o b a t i v e o f c l a i m a n t ' s m e d i c a l c o n d i t i o n a t t h e t i m e o f 
h e a r i n g . We c o n c l u d e , t h e r e f o r e , t h a t t h i s r e c o r d was n o t 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d o r 
h e a r d " by t h e R e f e r e e . The r e q u e s t f o r remand i s d e n i e d . 

O f f s e t 

The e m p l o y e r has t h e b u r d e n o f p r o v i n g t h a t i t o v e r p a i d 
t e m p o r a r y t o t a l d i s a b i l i t y (TTD) b e n e f i t s f o r w h i c h i t i s e n t i t l e d 
t o an o f f s e t a g a i n s t f u t u r e awards o f p e r m a n e n t d i s a b i l i t y . See, 
e.g., E a r l A. H u n t e r , 37 Van N a t t a 983 ( 1 9 8 5 ) ; M i c h a e l E. F r a n k s , 
36 Van N a t t a 14 ( 1 9 8 4 ) . The e m p l o y e r r e l i e s on i t s c l a i m summary 
s h e e t w h i c h shows t h a t TTD b e n e f i t s were p a i d f o r t h e p e r i o d 
t h r o u g h A p r i l 28, 1987. However, c l a i m a n t t e s t i f i e d t h a t he d i d 
n o t r e c e i v e TTD b e n e f i t s f o r any p e r i o d beyond A p r i l 14, 1987. 
The R e f e r e e was most p e r s u a d e d by t h e d o c u m e n t a r y e v i d e n c e i n 
f i n d i n g t h a t t h e r e was an o v e r p a y m e n t , and she a u t h o r i z e d t h e 
r e q u e s t e d o f f s e t . We d i s a g r e e . 

The c l a i m summary s h e e t m e r e l y r e f l e c t s t h a t a c h e c k f o r 
t h e TTD b e n e f i t s i n q u e s t i o n was p r e p a r e d f o r and a p p a r e n t l y 
m a i l e d t o c l a i m a n t . The r e c o r d i s d e v o i d o f any e v i d e n c e t h a t 
c l a i m a n t a c t u a l l y r e c e i v e d t h e c h e c k . C l a i m a n t ' s t e s t i m o n y t h a t 
he n e v e r r e c e i v e d t h e b e n e f i t s i n q u e s t i o n was n o t r e f u t e d . 
M o r e o v e r , t h e R e f e r e e made no f i n d i n g r e g a r d i n g c l a i m a n t ' s 
c r e d i b i l i t y and r e l i a b i l i t y as a w i t n e s s . A b s e n t t h a t f i n d i n g , 
t h e r e i s no r e a s o n t o d i s c o u n t h i s t e s t i m o n y . We c o n c l u d e , 
t h e r e f o r e , t h a t t h e e m p l o y e r has n o t s u s t a i n e d i t s b u r d e n o f 
p r o v i n g t h a t i t o v e r p a i d TTD b e n e f i t s f o r any p e r i o d a f t e r June 
14, 1987. 

Our r u l e s p r o v i d e t h a t , i f c l a i m a n t r e q u e s t s o u r r e v i e w 
on t h e i s s u e o f c o m p e n s a t i o n f o r t e m p o r a r y o r p e r m a n e n t d i s a b i l i t y 
and we award a d d i t i o n a l c o m p e n s a t i o n , we s h a l l a p p r o v e an a t t o r n e y 
f e e t o be p a i d o u t o f c l a i m a n t ' s i n c r e a s e d c o m p e n s a t i o n . OAR 
4 3 8 - 1 5 - 0 5 5 ( 1 ) . We have p r e v i o u s l y h e l d , h o wever, t h a t a 
m o d i f i c a t i o n o f t h e amount o f an e m p l o y e r ' s f u t u r e o f f s e t i s n o t 
e q u i v a l e n t t o an award o f a d d i t i o n a l c o m p e n s a t i o n . Nonda G. 
H e n d e r s o n , 37 Van N a t t a 425 ( 1 9 8 5 ) . T h e r e f o r e , c l a i m a n t ' s 
a t t o r n e y i s n o t e n t i t l e d t o a f e e i n t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 19, 1988, i s r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t 
a u t h o r i z e d t h e s e l f - i n s u r e d e m p l o y e r t o o f f s e t t h e a l l e g e d 
o v e r p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n a g a i n s t 
f u t u r e awards o f p e r m a n e n t d i s a b i l i t y i s r e v e r s e d . The o f f s e t i s 
h e r e b y d i s a l l o w e d . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o e x c e e d 
$1,000. 
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ROBERT C. CALVIN, Claimant WCB 87-19119 
Velure & Yates, Claimant's Attorneys September 28, 1989 
E. Jay Perry, Defense Attorney Order on Review 

Reviewed by B o a r d Members Gern e r and M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e Q u i l l i n a n ' s o r d e r 
t h a t a f f i r m e d a D e t e r m i n a t i o n O r d e r t h a t awarded no p e r m a n e n t 
u n s c h e d u l e d d i s a b i l i t y . We a f f i r m . 

ISSUE 

E x t e n t o f u n s c h e d u l e d p ermanent p a r t i a l d i s a b i l i t y . 

FINDINGS OF FACT 

We a d o p t t h e "FINDINGS OF FACT" p o r t i o n o f t h e R e f e r e e ' s 
o r d e r , e x c e p t t h e f i n d i n g t h a t a l l o f c l a i m a n t ' s i n j u r i e s due t o 
t h e i n d u s t r i a l a c c i d e n t on A p r i l 6, 1987, had c o m p l e t e l y r e s o l v e d . 

FINDING OF ULTIMATE FACT 

We f i n d t h a t c l a i m a n t d i d n o t s u f f e r any p e r m a n e n t 
p h y s i c a l i m p a i r m e n t as a r e s u l t o f i n j u r i e s s u s t a i n e d i n t h e 
i n d u s t r i a l a c c i d e n t on A p r i l 6, 1987. 

CONCLUSIONS OF LAW AND OPINION 

The c r i t e r i o n f o r r a t i n g u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y i s t h e per m a n e n t l o s s o f e a r n i n g c a p a c i t y due t o t h e 
co m p e n s a b l e i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . Dr. B a m f o r t h , c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , r a t e d c l a i m a n t ' s i m p a i r m e n t due t o t h e 
co m p e n s a b l e i n j u r y as m i n i m a l t o m i l d , based on f i n d i n g s o f p a i n 
and m u s c l e spasms i n t h e m i d d l e b a c k , neck and l e f t s h o u l d e r and 
o b j e c t i v e f i n d i n g s o f m u s c l e spasms. On t h e o t h e r hand, Dr. 
S c h a c h n e r , t h e i n d e p e n d e n t m e d i c a l e x a m i n e r , f o u n d no e v i d e n c e o f 
i m p a i r m e n t r e l a t e d t o t h e compensable i n j u r y . 

A l t h o u g h we o r d i n a r i l y g i v e g r e a t e r w e i g h t t o t h e 
t r e a t i n g p h y s i c i a n ' s o p i n i o n , see W e i l a n d v. SAIF, 64 Or App 810, 
814 ( 1 9 8 3 ) , we d e c l i n e t o do so h e r e f o r t h e f o l l o w i n g p e r s u a s i v e 
r e a s o n s . F i r s t , a t t h e t i m e o f i m p a i r m e n t r a t i n g , B a m f o r t h was 
n o t aware t h a t c l a i m a n t had been t r e a t e d f o r neck and l o w back 
i n j u r i e s s u s t a i n e d i n a n o t h e r w o r k - r e l a t e d a c c i d e n t f i v e y e a r s 
e a r l i e r and t h a t c l a i m a n t c o n t i n u e d t o have neck p r o b l e m s p r i o r t o 
t h i s i n d u s t r i a l a c c i d e n t . Second, B a m f o r t h f a i l e d t o r e s p o n d t o 
S c h a c h n e r ' s o p i n i o n t h a t c l a i m a n t has p a i n f u l i m p i n g e m e n t syndrome 
i n b o t h s h o u l d e r s w h i c h i s n o t r e l a t e d t o t h e i n d u s t r i a l 
a c c i d e n t . C o n s e q u e n t l y , B a m f o r t h ' s r a t i n g o f i m p a i r m e n t based on 
l e f t s h o u l d e r c o m p l a i n t s i s q u e s t i o n a b l e . T h i r d , B a m f o r t h based 
h i s o p i n i o n p r i m a r i l y on c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s , i n 
s p i t e o f e v i d e n c e t h a t c l a i m a n t o v e r e x a g g e r a t e s h i s symptoms. 
Schachner n o t e d e x c e s s i v e f u n c t i o n a l i n t e r f e r e n c e and f o u n d t h a t 
each o f c l a i m a n t ' s symptoms was n e g a t e d by an a l t e r n a t i v e means o f 
e x a m i n a t i o n . A l t h o u g h B a m f o r t h a c k n o w l e d g e d t h e p o s s i b i l i t y o f 
f u n c t i o n a l i n t e r f e r e n c e , he n e v e r t h e l e s s r a t e d c l a i m a n t ' s 
i m p a i r m e n t based i n p a r t on c l a i m a n t ' s p a i n r e s p o n s e t o 
p a l p a t i o n . C o n t r a r y t o B a m f o r t h ' s a s s e r t i o n , we a r e n o t p e r s u a d e d 
t h a t p a i n r e s p o n s e t o p a l p a t i o n i s an o b j e c t i v e f i n d i n g o f 
i m p a i r m e n t . 
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C l a i m a n t t e s t i f i e d t o numerous symptoms i n v o l v i n g h i s 
ne c k , back and l e f t s h o u l d e r . However, we do n o t f i n d t h a t 
t e s t i m o n y r e l i a b l e i n l i g h t o f c l a i m a n t ' s h i s t o r y o f 
o v e r e x a g g e r a t i n g h i s symptoms. F u r t h e r m o r e , we do n o t f i n d h i s 
t e s t i m o n y p e r s u a s i v e on t h e q u e s t i o n o f w h e t h e r h i s symptoms, 
p a r t i c u l a r l y t h o s e i n v o l v i n g h i s neck and l e f t s h o u l d e r , a r e 
r e l a t e d t o t h i s i n d u s t r i a l a c c i d e n t , as opposed t o t h e p r i o r 
a c c i d e n t o r a n o n - w o r k - r e l a t e d c o n d i t i o n ( i . e . , i m p i n g e m e n t 
s y n d r o m e ) . T h a t q u e s t i o n i s m e d i c a l l y c o m p l e x ; hence, i t s 
r e s o l u t i o n t u r n s l a r g e l y on e x p e r t m e d i c a l e v i d e n c e . U r i s v. 
C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v . 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

We a r e most p e r s u a d e d by S c h a c h n e r ' s t h o r o u g h and 
w e l l - r e a s o n e d o p i n i o n . See Somers v.. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . Based on t h a t o p i n i o n , we do n o t f i n d t h a t c l a i m a n t has 
s u s t a i n e d any p e r m a n e n t i m p a i r m e n t as a r e s u l t o f t h e i n d u s t r i a l 
a c c i d e n t on A p r i l 6, 1987. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 4, 1988, i s a f f i r m e d . 
The Board a p p r o v e s a c l i e n t - p a i d f e e n o t t o exceed $1,107.50. 

LARRY C. STEPHENS, Claimant WCB 87-19317 
Vick & Gutzler, Claimant's Attorneys September 28, 1989 
Roberts, Reinisch & Klo r , Defense Attorneys Order on Review 

Reviewed by B o a r d Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
B a k e r ' s o r d e r t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s c u r r e n t need 
f o r m e d i c a l s e r v i c e s . 

The B o a r d a f f i r m s t h e o r d e r o f t h e R e f e r e e . 

ISSUE 

Whether c l a i m a n t ' s 1978 compensable i n j u r y i s a m a t e r i a l 
c o n t r i b u t i n g c a use o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s back i n 
Ma r c h , 1978. Dr. J o h n s o n , h i s t r e a t i n g c h i r o p r a c t o r , d i a g n o s e d a 
t h o r a c i c and lu m b a r s t r a i n / s p r a i n . A D e t e r m i n a t i o n Order c l o s e d 
c l a i m a n t ' s c l a i m i n September, 1978, w i t h no award o f permanent 
d i s a b i l i t y . A p r i o r R e f e r e e , R e f e r e e N i c h o l s , a p p r o v e d t h e 
D e t e r m i n a t i o n O r d e r by way o f an O p i n i o n and O r d e r , d a t e d May 30, 
1979. C l a i m a n t s o u g h t no f u r t h e r t r e a t m e n t f o r h i s b a c k , u n t i l 
J a n u a r y , 1984, when he r e t u r n e d t o J o h n s o n . Johnson d i a g n o s e d a 
c h r o n i c l u m b a r s t r a i n and recommended c o n s e r v a t i v e t r e a t m e n t . I n 
May, 1985, c l a i m a n t began t o t r e a t w i t h Dr. Flaming,' an 
o s t e o p a t h . F l a m i n g r e f e r r e d c l a i m a n t t o Dr. Hoda, an o r t h o p e d i c 
s u r g e o n , who r e v i e w e d CT Scan r e s u l t s and d i a g n o s e d a d i s c 
h e r n i a t i o n a t L5-S1. 

On December 2, 1987, t h e i n s u r e r d e n i e d , i n t e r a l i a , 
c l a i m a n t ' s c u r r e n t need f o r m e d i c a l s e r v i c e s as no l o n g e r r e l a t e d 
t o h i s 1978 compe n s a b l e i n j u r y . A few days l a t e r , c l a i m a n t 
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r e t u r n e d t o Dr. Hoda w i t h i n c r e a s e d l o w back p a i n . Hoda needed t o 
p e r f o r m f u r t h e r d i a g n o s t i c t e s t i n g t o d e t e r m i n e w h e t h e r c l a i m a n t ' s 
c o n d i t i o n had "worsened" and w h e t h e r s u r g e r y was r e q u i r e d . 
D e s p i t e c l a i m a n t ' s a t t o r n e y ' s r e q u e s t i n F e b r u a r y , 1988, Hoda was 
u n w i l l i n g t o r e n d e r an o p i n i o n c o n c e r n i n g t h e e t i o l o g y o f 
c l a i m a n t ' s t h e n c u r r e n t l o w back c o n d i t i o n , w i t h o u t d i a g n o s t i c 
t e s t r e s u l t s . 

The r e c o r d c o n t a i n s no m e d i c a l o p i n i o n i n s u p p o r t o f 
c l a i m a n t ' s c o n t e n t i o n t h a t h i s 1978 compensable i n j u r y i s a 
m a t e r i a l c o n t r i b u t i n g cause o f h i s c u r r e n t need f o r m e d i c a l 
s e r v i c e s . 

CONCLUSIONS OF LAW 

An i n s u r e r must c o n t i n u e t o pay m e d i c a l s e r v i c e s f o r 
c o n d i t i o n s r e s u l t i n g f r o m t h e compensable i n j u r y f o r such a p e r i o d 
as t h e n a t u r e o f t h e i n j u r y o r p r o c e s s o f r e c o v e r y r e q u i r e s . ORS 
656.245 ( 1 ) . 

H e r e , d e s p i t e f i n d i n g t h a t c l a i m a n t was c r e d i b l e , t h e 
R e f e r e e f o u n d t h a t c l a i m a n t had f a i l e d t o p r o v e h i s c a s e . We 
a g r e e . 

C l a i m a n t s u s t a i n e d a l o w back s t r a i n i n March, 1978. 
H i s i n j u r y a p p a r e n t l y r e s o l v e d o n e - h a l f y e a r l a t e r and he went 
w i t h o u t f u r t h e r m e d i c a l t r e a t m e n t u n t i l 1984. A t t h a t t i m e , he 
was t h o u g h t t o s t i l l s u f f e r f r o m o n l y a s t r a i n ; a l b e i t c h r o n i c . A 
d i s c h e r n i a t i o n was n o t s u s p e c t e d u n t i l J u n e , 1985. 

I n a d d i t i o n t o t h e s e f a c t s , t h e r e c o r d i n t h i s case 
c o n t a i n s no m e d i c a l o p i n i o n e s t a b l i s h i n g t h a t t h e o r i g i n a l 
c o m pensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause t o t h e 
c u r r e n t need f o r t r e a t m e n t . C o n s i d e r i n g t h e absence o f t r e a t m e n t 
f o r a p p r o x i m a t e l y f i v e y e a r s , t h e new d i a g n o s i s o f a d i s c 
h e r n i a t i o n , and t h e l a c k o f e x p e r t m e d i c a l o p i n i o n on t h e i s s u e o f 
c a u s a t i o n , t h e e v i d e n c e does n o t p r e p o n d e r a t e i n f a v o r o f 
c o m p e n s a b i l i t y . 

A c c o r d i n g l y , we a g r e e w i t h t h e R e f e r e e and c o n c l u d e t h a t 
c l a i m a n t ' s 1978 compensable i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g 
c a u se o f h i s c u r r e n t need f o r m e d i c a l s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d March 30, 1988, i s a f f i r m e d . 
The B o a r d a p p r o v e s a c l i e n t - p a i d f e e , p a y a b l e f r o m t h e i n s u r e r t o 
i t s a t t o r n e y , n o t t o exceed $1,030. 

RALEIGH H. BRANNON, Claimant WCB 86-02639 
Welch, Bruun & Green, Claimant's Attorneys September 29, 1989 
Schwabe, et a l . , Defense Attorneys Order on Remand 

T h i s m a t t e r i s b e f o r e t h e Board on remand f r o m t h e C o u r t 
o f A p p e a l s . Brannon v. Multnomah Plywood C o r p . , 92 Or App 99 
( 1 9 8 8 ) . We have been i n s t r u c t e d t o r e c o n s i d e r t h i s case i n l i g h t 
o f A r m s t r o n g v. A s t e n - H i l l Co., 90 Or App 200 (1 9 8 8 ) and J o h n s t o n 
v. James R i v e r C o r p . , 91 Or App 721 ( 1 9 8 8 ) . We p r o c e e d w i t h o u r 
r e c o n s i d e r a t i o n . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r t h a t 
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s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
r e l a t i n g t o h i s l o w b a c k . On r e c o n s i d e r a t i o n , t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m t h e o r d e r o f t h e R e f e r e e . 

FINDINGS OF FACT 

C l a i m a n t f i r s t i n j u r e d h i s l o w back i n 1964 i n t h e 
c o u r s e o f h i s employment w i t h a W a s h i n g t o n e m p l o y e r . T h a t i n j u r y 
u l t i m a t e l y r e s u l t e d i n t h e s u r g i c a l f u s i o n o f h i s l u m b a r s p i n e 
f r o m L4 t h r o u g h t h e sacrum i n 1973. A f t e r r e c o v e r i n g f r o m t h e 
s u r g e r y , c l a i m a n t w o r k e d f o r an Oregon p l y w o o d m a n u f a c t u r e r f r o m 
1973 t o 1982. From 1982 t o J a n u a r y 1984, he worked as a 
s e l f - e m p l o y e d a u t o body r e p a i r e r and m e c h a n i c . I n J a n u a r y 1984, 
he r e t u r n e d t o t h e p l y w o o d i n d u s t r y as a " b u s h e l e r " w i t h t h e 
e m p l o y e r w h i c h i s a p a r t y t o t h i s p r o c e e d i n g . As a b u s h e l e r . , 
c l a i m a n t a s s e m b l e d s h e e t s o f p l y w o o d f r o m p i e c e s o f v e n e e r . The 
j o b r e q u i r e d a c o n s i d e r a b l e amount o f r a p i d and r e p e t i t i v e 
t w i s t i n g a t t h e w a i s t . He worked f u l l t i m e f r o m J a n u a r y 1984 
t h r o u g h J a n u a r y 1986 w i t h t h e e x c e p t i o n o f a two-month l a y o f f 
d u r i n g t h e summer o f 1984. 

C l a i m a n t ' s o f f - w o r k a c t i v i t y between J a n u a r y 1984 and 
J a n u a r y 1986 i n c l u d e d o c c a s i o n a l a u t o body r e p a i r and m e c h a n i c a l 
w o r k . I n a d d i t i o n , on weekends and e v e n i n g s between J u l y 1985 and 
t h e t i m e o f t h e h e a r i n g i n O c t o b e r 1986, he a s s i s t e d c o n t r a c t o r s 
and o t h e r s i n t h e a d d i t i o n o f a second s t o r y t o h i s home. 

I n e a r l y 1985, c l a i m a n t began t o e x p e r i e n c e g r a d u a l l y 
i n c r e a s i n g l o w back p a i n . By J a n u a r y 1986, t h i s p a i n had 
i n c r e a s e d t o t h e p o i n t where he was no l o n g e r a b l e t o p e r f o r m h i s 
j o b as a b u s h e l e r . He l e f t work on J a n u a r y 2 1 , 1986 and s o u g h t 
m e d i c a l t r e a t m e n t . C l a i m a n t ' s back p a i n i m p r o v e d somewhat a f t e r 
he l e f t w o r k , b u t has n e v e r r e t u r n e d t o where i t was b e f o r e 
J a n u a r y 1984.. 

D i a g n o s t i c t e s t s c o n d u c t e d a f t e r c l a i m a n t l e f t work 
i d e n t i f i e d d e g e n e r a t i o n o f t h e f a c e t s o f t h e lumba r v e r t e b r a e 
above L4 as t h e cause o f c l a i m a n t ' s i n c r e a s e d l o w back p a i n . The 
d e g e n e r a t i o n was t h e r e s u l t o f t h r e e i n t e r r e l a t e d f a c t o r s : ( 1 ) 
t h e i m m o b i l i z a t i o n o f c l a i m a n t ' s l o w e r l u m b a r v e r t e b r a e as a 
r e s u l t o f t h e f u s i o n s u r g e r y i n 1973; ( 2 ) c l a i m a n t ' s work 
a c t i v i t y ; and ( 3 ) c l a i m a n t ' s o f f - w o r k a c t i v i t y . Of t h e l a t t e r two 
f a c t o r s , t h e second c o n t r i b u t e d more t o t h e d e g e n e r a t i o n t h a n t h e 
t h i r d . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s u n d e r l y i n g d e g e n e r a t i v e l o w back c o n d i t i o n 
w orsened b e t w e e n J a n u a r y 1984 and J a n u a r y 1986. C l a i m a n t ' s work 
a c t i v i t y f o r t h e e m p l o y e r d u r i n g t h a t p e r i o d was t h e m a j o r 
c o n t r i b u t i n g cause o f t h e w o r s e n i n g , o r a c c e l e r a t i o n , o f t h e 
d e g e n e r a t i v e c o n d i t i o n . 

CONCLUSIONS OF LAW 

To e s t a b l i s h a compe n s a b l e o c c u p a t i o n a l d i s e a s e , 
c l a i m a n t has t h e b u r d e n o f p r o v i n g t h a t h i s work a c t i v i t y f o r t h e 
e m p l o y e r f r o m J a n u a r y 1984 t o J a n a u r y 1986 was t h e m a j o r 
c o n t r i b u t i n g c a use o f a w o r s e n i n g o f h i s u n d e r l y i n g l o w back 
c o n d i t i o n . W e l l e r v. U n i o n C a r b i d e C o r p . , 288 Or 27, 35 ( 1 9 7 9 ) ; 
s e e . a l s o D e t h l e f s v . H y s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) . 

-1524-



T h e r e a r e f o u r m e d i c a l o p i n i o n s on t h e q u e s t i o n s o f 
w h e t h e r c l a i m a n t ' s u n d e r l y i n g l o w back c o n d i t i o n w o r s e n e d b e t w e e n 
J a n u a r y 1984 and J a n u a r y 1986 and w h e t h e r t h e w o r s e n i n g was due a t 
l e a s t i n p a r t t o c l a i m a n t ' s work a c t i v i t y d u r i n g t h a t p e r i o d . 
Dr. M a n l e y , a c o n s u l t i n g o r t h o p e d i c s u r g e o n , and Dr. H o r n i m a n , a 
c o n s u l t i n g g e n e r a l p r a c t i t i o n e r , o p i n e d t h a t c l a i m a n t ' s work 
a c t i v i t y c o n t r i b u t e d t o a w o r s e n i n g o f symptoms, b u t d i d n o t 
w o r s e n h i s u n d e r l y i n g c o n d i t i o n . Dr. F r a n k s , a c o n s u l t i n g 
n e u r o s u r g e o n , and a p a n e l o f t h e O r t h o p a e d i c C o n s u l t a n t s o p i n e d 
t h a t c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n d i d w o r s e n and t h a t t h e 
w o r s e n i n g was due i n p a r t t o h i s work a c t i v i t y . 

F r a n k s ' and t h e C o n s u l t a n t s ' o p i n i o n s a r e s u p p o r t e d by 
c l a i m a n t ' s t e s t i m o n y t o t h e e f f e c t t h a t h i s back p a i n g r a d u a l l y 
i n c r e a s e d between J a n u a r y 1984 and J a n u a r y 1986 and n e v e r r e t u r n e d 
t o i t s o r i g i n a l l e v e l a f t e r he l e f t w o r k . We f i n d t h e s e o p i n i o n s 
and c l a i m a n t ' s t e s t i m o n y p e r s u a s i v e and c o n c l u d e t h a t c l a i m a n t ' s 
u n d e r l y i n g l o w back c o n d i t i o n d i d w o r s e n between J a n u a r y 1984 and 
J a n u a r y 1986 and t h a t t h e w o r s e n i n g was due a t l e a s t i n p a r t t o 
h i s work a c t i v i t y d u r i n g t h a t p e r i o d . 

T h i s l e a v e s t h e q u e s t i o n o f w h e t h e r c l a i m a n t ' s work 
a c t i v i t y was t h e m a j o r c o n t r i b u t i n g cause o f t h e w o r s e n i n g . No 
m e d i c a l o p i n i o n a n s w e r s t h i s q u e s t i o n d i r e c t l y . As n o t e d i n o u r 
f i n d i n g s o f f a c t , h owever, t h e r e c o r d does i n d i c a t e t h a t t h e r e 
were t h r e e f a c t o r s w h i c h c o n t r i b u t e d t o t h e w o r s e n i n g . Those 
f a c t o r s a r e c l a i m a n t ' s f u s e d l o w e r l u m b a r v e r t e b r a e , h i s work 
a c t i v i t y and h i s o f f - w o r k a c t i v i t y . 

The f u s i o n o f c l a i m a n t ' s l u m b a r v e r t e b r a e f r o m L4 
t h r o u g h t h e sacrum r e q u i r e d t h e v e r t e b r a e above L4 t o compensate 
f o r t h e l o s s o f m o b i l i t y r e s u l t i n g f r o m t h e f u s i o n and t h u s made 
them s u s c e p t i b l e t o d e g e n e r a t i o n . T h i s " p r e d i s p o s i t i o n " o r 
s u s c e p t i b i l i t y c a n n o t be a d i s e a s e i n and o f i t s e l f . See P r e s t o n 
v. Wonder B r e a d , 96 Or App 613 ( 1 9 8 9 ) ; T u c k e r v. L i b e r t y M u t u a l 
I n s u r a n c e Company, 87 Or App 607 ( 1 9 8 7 ) " However, i f t h e m a j o r 
c o n t r i b u t i n g cause o f t h e w o r s e n i n g , o r a c c e l e r a t i o n , o f t h a t 
d e g e n e r a t i o n was c l a i m a n t ' s work a c t i v i t i e s , h i s p r e e x i s t i n g l o w 
back c o n d i t i o n i s c o m p e n s a b l e . See W e l l e r , s u p r a ; D e t h l e f s , s u p r a . 

H e r e , c l a i m a n t ' s low back c o n d i t i o n has p r o g r e s s i v e l y 
w o r s e n e d s i n c e h i s 1973 f u s i o n s u r g e r y . Such a n a t u r a l 
d e g e n e r a t i o n was a n t i c i p a t e d by t h e m e d i c a l e x p e r t s . Y e t , based 
on t h e o p i n i o n s a u t h o r e d by F r a n k s and t h e C o n s u l t a n t s , we a r e 
p e r s u a d e d t h a t c l a i m a n t ' s c o n d i t i o n has d e g e n e r a t e d a t an 
a c c e l e r a t e d r a t e . M o r e o v e r , we f i n d t h a t t h e m a j o r c o n t r i b u t i n g 
c ause o f t h e a c c e l e r a t i o n o f c l a i m a n t ' s d e g e n e r a t i v e c o n d i t i o n 
s i n c e he began w o r k i n g f o r - t h e e m p l o y e r i n 1984 were h i s work 
a c t i v i t i e s f o r t h e p l y w o o d m i l l . C o n s e q u e n t l y , we h o l d t h a t 
c l a i m a n t has p r o v e n a c ompensable o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d O c t o b e r 17, 1986 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s on B o a r d 
r e v i e w , t o be p a i d by L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n . 
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HOLLY COLBERT, Claimant WCB 87-17879 
Doblie & Associates, Claimant's Attorneys September 29, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by B o a r d Members G e r n e r and My e r s . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t 
s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
c h i r o p r a c t i c t r e a t m e n t o f a low back c o n d i t i o n . We a f f i r m . 

ISSUE 

R e a s o n a b l e n e s s and n e c e s s i t y o f c h i r o p r a c t i c t r e a t m e n t f o r a 
low back c o n d i t i o n . 

FINDINGS OF FACT 

We a d o p t t h e f i r s t and second p a r a g r a p h s o f t h e "FINDINGS" 
p o r t i o n o f t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has a c o n g e n i t a l m a l f o r m a t i o n i n t h e l o w b a c k , 
c a l l e d a b a t - w i n g t r a n s v e r s e p r o c e s s . The m a l f o r m a t i o n c o n s i s t s o f a 
s i x t h l u m b a r v e r t e b r a e w i t h " w i n g s " t h a t c o n n e c t t o t h e t o p o f t h e 
sacrum on b o t h s i d e s . C l a i m a n t ' s l o w back p a i n began o n l y a f t e r t h e 
compensable l u m b o s a c r a l s t r a i n i n A u g u s t , 1987. C l a i m a n t f i r s t 
t r e a t e d w i t h Dr. S h i p p , c h i r o p r a c t o r , a t a f r e q u e n c y o f s i x t i m e s p e r 
week. T r e a t m e n t r e l i e v e d h er low back p a i n and a l l o w e d h e r t o 
c o n t i n u e w o r k i n g a t her r e g u l a r j o b . As her symptoms s u b s i d e d , 
t r e a t m e n t f r e q u e n c y was r e d u c e d . T r e a t m e n t c o n t i n u e d a f t e r t h e d e n i a l 
o f c h i r o p r a c t i c t r e a t m e n t i s s u e d on November 4, 1987, u n t i l i t was 
t e r m i n a t e d i n l a t e J a n u a r y , 1988. A t t h e t i m e o f h e a r i n g , c l a i m a n t 
c o n t i n u e d t o work a t her o r i g i n a l j o b and had no symptoms r e l a t i n g t o 
her c o m p e n s a b l e back i n j u r y . A t h e a r i n g , c l a i m a n t a d m i t t e d t o h a v i n g 
r e t u r n e d t o p r e i n j u r y s t a t u s . 

FINDING OF ULTIMATE FACT 

C h i r o p r a c t i c t r e a t m e n t was r e a s o n a b l e and n e c e s s a r y f o r t h e 
e f f e c t s o f t h e compen s a b l e low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We a r e p e r s u a d e d t h a t f u r t h e r c h i r o p r a c t i c t r e a t m e n t was 
r e a s o n a b l e and n e c e s s a r y i n t h i s c a s e . For h e r compen s a b l e i n j u r y , 
c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r s uch p e r i o d as t h e 
n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f t h e r e c o v e r y r e q u i r e s . " ORS 
6 5 6 . 2 4 5 ( 1 ) . M e d i c a l s e r v i c e s a r e compensable p r o v i d e d t h e y a r e 
r e a s o n a b l y and n e c e s s a r i l y i n c u r r e d i n t h e t r e a t m e n t o f t h e 
compensable i n j u r y . West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; McGarry 
v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . P a l l i a t i v e t r e a t m e n t t h a t r e d u c e s 
c l a i m a n t ' s p a i n and e n a b l e s h e r t o work i s r e a s o n a b l e and n e c e s s a r y . 
See West y. SAIF, s u p r a , 74 Or App 3 2 1 . C l a i m a n t b e a r s t h e b u r d e n o f 
p r o v i n g t h a t t r e a t m e n t i s r e a s o n a b l e and n e c e s s a r y . James v. Kemper 
I n s . Co., 81 Or App 80, 81 ( 1 9 8 6 ) . 

H e r e , we were most p e r s u a d e d by c l a i m a n t ' s t e s t i m o n y t h a t 
Dr. S h i p p ' s t r e a t m e n t p r o v i d e d h er p a i n r e l i e f and a l l o w e d h e r t o 
c o n t i n u e w o r k i n g a t h e r r e g u l a r j o b . The i n d e p e n d e n t m e d i c a l 
e x a m i n e r s — Dr. H o w e l l and D r s . T i l d e n and S t e w a r t o f t h e W e s t e r n 
M e d i c a l C o n s u l t a n t s — o p i n e d t h a t c h i r o p r a c t i c t r e a t m e n t was n o t 
r e a s o n a b l e and n e c e s s a r y . They i n d i c a t e d t h a t f u r t h e r c h i r o p r a c t i c 
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t r e a t m e n t w o u l d n o t b e n e f i t c l a i m a n t and, i n d e e d , t h a t c e s s a t i o n o f 
t r e a t m e n t w o u l d b e n e f i t h e r . However, t h o s e o p i n i o n s a r e n o t 
p e r s u a s i v e i n l i g h t o f c l a i m a n t ' s t e s t i m o n y t h a t her symptoms were 
r e l i e v e d by t r e a t m e n t . We f i n d t h a t i t was t h e t r e a t m e n t t h a t 
i m p r o v e d t h e c o n d i t i o n , w h i c h a l l o w e d f o r t h e c u r t a i l m e n t o f 
t r e a t m e n t ; n o t t h e c u r t a i l m e n t o f t r e a t m e n t w h i c h caused t h e 
i m p r o v e m e n t . The c h i r o p r a c t i c t r e a t m e n t was r e a s o n a b l e and 
n e c e s s a r y . See West v. SAIF, s u p r a . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 10, 1988, i s a f f i r m e d . The 
Bo a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o exceed $1070. For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e f e e o f $750, t o be 
p a i d by t h e i n s u r e r . 

PAULINE J. PETERSON, Claimant WCB 87-15600 
K i r k p a t r i c k & Z e i t z , Claimant's Attorneys September 29, 1989 
Schwabe, et a l . , Defense Attorneys Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e McGeorge's o r d e r 
t h a t : ( 1 ) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
f o r t r e a t m e n t o f neck and upper back symptoms; ( 2 ) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same symptoms; and ( 3 ) 
awarded c l a i m a n t ' s a t t o r n e y an a s s e s s e d f e e f o r p r e v a i l i n g a g a i n s t 
t h o s e d e n i a l s . We r e v e r s e . 

ISSUES 

1 . C o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r neck and u p p e r 
back symptoms. 

2. C o m p e n s a b i l i t y o f a g g r a v a t i o n c l a i m f o r same symptoms. 

3. C l a i m a n t ' s e n t i t l e m e n t t o an a s s e s s e d f e e f o r p r e v a i l i n g 
a g a i n s t t h e i n s u r e r ' s d e n i a l s . 

FINDINGS OF FACT 

We a d o p t t h e "FINDINGS OF FACT" p o r t i o n o f t h e R e f e r e e ' s 
o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A f t e r t h e compensable l ow back i n j u r y , c l a i m a n t r e t u r n e d t o 
u n r e s t r i c t e d work i n J u l y , 1987. Her back f e l t " p r e t t y good" a t 
wor k . Her employment was t e r m i n a t e d on J u l y 29, 1987. On t h e m o r n i n g 
o f September 1 , 1987, f o u r months a f t e r t h e compe n s a b l e i n j u r y , 
c l a i m a n t f i r s t n o t i c e d i n c r e a s i n g d i s c o m f o r t i n t h e neck and upper 
back w h i l e r e a d i n g a newspaper. She s o u g h t m e d i c a l t r e a t m e n t f o r 
t h o s e symptoms t h e f o l l o w i n g day. 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s c ompensable l ow back i n j u r y d i d n o t m a t e r i a l l y 
c o n t r i b u t e t o her c u r r e n t neck and upper back symptoms. 

CONCLUSIONS OF LAW AND OPINION 

We a d o p t t h e f i r s t p a r a g r a p h o f t h e "OPINION" p o r t i o n o f t h e 
R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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I n o r d e r t o p r e v a i l on e i t h e r t h e c l a i m f o r a g g r a v a t i o n o r 
f o r m e d i c a l s e r v i c e s , c l a i m a n t must p r o v e t h a t h e r o r i g i n a l l o w back 
i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her c u r r e n t neck and u p p e r back 
symptoms. See G r a b l e v. Weyerhaeuser Company, 291 Or 387, 400-01 
(19 8 1 ) ; Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 
694, 698 ( 1 9 8 7 ) . The o n l y m e d i c a l o p i n i o n s u p p o r t i n g c o m p e n s a b i l i t y 
i s o f f e r e d by Dr. B i s k a , t h e t r e a t i n g p h y s i c i a n s i n c e May, 1987. 
B i s k a d i a g n o s e d c l a i m a n t ' s neck and u p p e r back symptoms as a c u t e 
s e v e r e m y a l g i a and n e u r a l g i a i n v o l v i n g t h e d o r s a l and c e r v i c a l 
m u s c u l a t u r e , and he r e l a t e d them t o t h e c o m p e n s a b l e i n j u r y o f A p r i l , 
1987. He e x p l a i n e d : " E s p e c i a l l y upon c o m p a r i n g [ c l a i m a n t ' s ] p a s t 
h i s t o r y o f l o w back i n j u r y and s u b s e q u e n t u p p e r back and neck p a i n 
p r o b l e m s w i t h h e r more r e c e n t i n j u r y [ o f A p r i l , 1 9 8 7 ] , one i s 
c o n v i n c e d t h e r e i s an u n d e n i a b l e r e l a t i o n s h i p i n b o t h t h e h i s t o r y and 
t h e anatomy." C o n t r a r y o p i n i o n s were o f f e r e d by D r s . Graham and 
H o r n i m a n . B o t h o p i n e d t h a t t h e c u r r e n t c o m p l a i n t s were o f a 
" s p o n t a n e o u s " o r i g i n . 

The R e f e r e e f o u n d t r e a t i n g p h y s i c i a n B i s k a ' s o p i n i o n most 
p e r s u a s i v e . We d i s a g r e e . A l t h o u g h we o r d i n a r i l y g i v e t h e t r e a t i n g 
p h y s i c i a n ' s o p i n i o n g r e a t e r w e i g h t , see W e i l a n d v. SAIF, 64 Or App 
810, 814 ( 1 9 8 3 ) , we d e c l i n e t o do so w h ere, as h e r e , t h e o p i n i o n i s 
c o n c l u s o r y and s p e c u l a t i v e . The p r i m a r y b a s i s f o r B i s k a ' s o p i n i o n i s 
t h e c o m p a r i s o n b e t w e e n t h e compensable i n j u r y o f A p r i l , 1987, and 
c l a i m a n t ' s " p a s t h i s t o r y o f l o w back i n j u r y and s u b s e q u e n t upper back 
and neck p r o b l e m s . " Y e t , B i s k a f a i l s t o d i s c u s s t h e " p a s t h i s t o r y " i n 
any s i g n i f i c a n t d e t a i l . P r e s u m a b l y , he i s r e f e r r i n g t o c l a i m a n t ' s 
p r i o r c o mpensable i n j u r y o f A p r i l , 1985, w h i c h was i n i t i a l l y d i a g n o s e d 
as a low back s t r a i n b u t l a t e r r e s u l t e d i n neck and s h o u l d e r p a i n . 
N o t w i t h s t a n d i n g c l a i m a n t ' s p r i o r m e d i c a l h i s t o r y , i t i s c l e a r t h a t 
B i s k a bases h i s o p i n i o n on c h r o n o l o g i c a l s equence. We d e c l i n e t o 
i n f e r c a u s a t i o n f r o m mere c h r o n o l o g i c a l s e q u e n c e . See Bradshaw v. 
SAIF, 69 Or App 587, 589-90 ( 1 9 8 4 ) ; Edwards v. SAIF, 30 Or App 2 1 , 24, 
r e v den 279 Or 301 ( 1 9 7 7 ) . I n so d e c l i n i n g , we c o n s i d e r t h e f o l l o w i n g 
c i r c u m s t a n c e s . F i r s t , c u r r e n t symptoms a r e l o c a t e d i n t h e neck and 
upper b a c k , whereas t h e c ompensable i n j u r y o c c u r r e d i n t h e low b a c k . 
Second, t h e r e was a f o u r - m o n t h l a p s e between t h e c o m p e n s a b l e l o w back 
i n j u r y and t h e o n s e t o f neck and upper back symptoms. T h i r d , c l a i m a n t 
has c e r v i c a l d e g e n e r a t i v e d i s c d i s e a s e w h i c h p r e e x i s t e d and was n o t 
w orsened by t h e c o m p e n s a b l e i n j u r y . 

Those c i r c u m s t a n c e s l e d D r s . Graham and H o r n i m a n t o 
a t t r i b u t e c l a i m a n t ' s c u r r e n t symptoms t o " s p o n t a n e o u s " e x a c e r b a t i o n o f 
d e g e n e r a t i v e d i s c d i s e a s e , u n r e l a t e d t o t h e c o m p e n s a b l e i n j u r y . A f t e r 
r e v i e w i n g t h e r e c o r d , we a r e most p e r s u a d e d by t h e i r b e t t e r - r e a s o n e d 
o p i n i o n s . See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . C l a i m a n t ' s 
m e d i c a l s e r v i c e s and a g g r a v a t i o n c l a i m s a r e n o t c o m p e n s a b l e . Because 
we u p h o l d t h e d e n i a l s , t h e R e f e r e e ' s a s s e s s e d f e e award i s 
d i s a l l o w e d . See ORS 6 5 6 . 3 8 6 ( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1988, i s r e v e r s e d . The 
i n s u r e r ' s d e n i a l s o f O c t o b e r 5, 1987, and November 17, 1987, a r e 
r e i n s t a t e d and u p h e l d . The R e f e r e e ' s a s s e s s e d f e e award o f $1,500 i s 
d i s a l l o w e d . The B o a r d a p p r o v e s a c l i e n t - p a i d f e e n o t t o e x c e e d $1,384. 
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CLIFFORD J. WADKINS, Claimant WCB 87-17357 
Malagon, Moore & Johnson, Claimant's Attorneys September 29, 1989 
Brian L. Pocock, Defense Attorney Order on Review 

Reviewed by Board Members Myers and G e r n e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
Duncan's o r d e r t h a t : ( 1 ) u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s 
p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r t r e a t m e n t 
o f a c e r v i c a l c o n d i t i o n ; and ( 2 ) d e c l i n e d t o a s s e s s a p e n a l t y and 
a t t o r n e y f e e f o r t h e e m p l o y e r ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l o f 
t h e same. 

ISSUES 

1 . C o m p e n s a b i l i t y o f t r e a t m e n t f o r c l a i m a n t ' s c e r v i c a l 
c o n d i t i o n . 

2. P e n a l t y and a t t o r n e y f e e f o r t h e e m p l o y e r ' s 
a l l e g e d l y u n r e a s o n a b l e d e n i a l o f t h e same. 

We r e v e r s e on t h e c o m p e n s a b i l i t y i s s u e and a f f i r m t h e 
r e m a i n d e r o f t h e R e f e r e e ' s o r d e r . 

FINDINGS OF FACT 

We a d o p t t h e "FINDINGS OF FACT" p o r t i o n o f t h e R e f e r e e ' s 
o r d e r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s use o f t h e c r u t c h e s was a d i r e c t and n a t u r a l 
c o nsequence o f h i s compensable knee i n j u r i e s , and m a t e r i a l l y 
c o n t r i b u t e d t o h i s c e r v i c a l c o n d i t i o n and r e s u l t i n g need f o r 
t r e a t m e n t . However, t h e e m p l o y e r had l e g i t i m a t e d o u b t o f i t s 
l i a b i l i t y f o r c e r v i c a l t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e p a r t i a l d e n i a l , r e a s o n i n g t h a t 
c l a i m a n t had n o t s u s t a i n e d h i s b u r d e n o f p r o v i n g a compe n s a b l e 
r e l a t i o n s h i p between t h e use o f c r u t c h e s and t h e need f o r 
t r e a t m e n t o f h i s c e r v i c a l c o n d i t i o n . We d i s a g r e e . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t f o r 
a c o n d i t i o n , c l a i m a n t must p r o v e by a p r e p o n d e r a n c e o f t h e 
e v i d e n c e t h a t t h e compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
c a u se o f h i s need f o r t h a t t r e a t m e n t . ORS 6 5 6 . 2 4 5 ( 1 ) ; 
Van B l o k l a n d v. Oregon H e a l t h S c i e n c e s U n i v e r s i t y , 87 Or App 694, 
698 ( 1 9 8 7 ) . I n j u r i e s s u s t a i n e d d u r i n g a c t i v i t i e s w h i c h a r e a 
" d i r e c t and n a t u r a l c o n s e q u e n c e " o f t h e o r i g i n a l i n d u s t r i a l i n j u r y 
a r e i n j u r i e s a r i s i n g o u t o f and i n t h e c o u r s e o f em p l o y m e n t , and 
a r e t h e r e f o r e c o m p e n s a b l e . Wood v. SAIF,- 30 Or App 1103, 1109-10 
( 1 9 7 7 ) , r e v den 282 Or 189 ( 1 9 7 8 ) . For e x a m p l e , i f t h e use o f 
c r u t c h e s f o r t h e c o n t i n u i n g e f f e c t s o f an i n d u s t r i a l knee i n j u r y 
i s a d i r e c t and n a t u r a l consequence o f t h a t i n j u r y , any s u b s e q u e n t 
i n j u r y r e s u l t i n g f r o m t h e use o f t h o s e c r u t c h e s i s a l s o 
c o m p e n s a b l e . See Eber v. R o y a l Globe I n s u r a n c e Co., 54 Or App 
940, 943 ( 1 9 8 1 ) . H e r e , i t i s u n d i s p u t e d t h a t c l a i m a n t ' s use o f 
t h e c r u t c h e s i s a d i r e c t and n a t u r a l c onsequence o f t h e o r i g i n a l 
i n d u s t r i a l knee i n j u r i e s . 
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C l a i m a n t seeks t o p r o v e t h a t h i s c u r r e n t c e r v i c a l 
c o n d i t i o n and r e l a t e d need f o r t r e a t m e n t were m a t e r i a l l y r e l a t e d 
t o t h e use o f c r u t c h e s t h a t were r e q u i r e d f o r t h e e f f e c t s o f h i s 
o r i g i n a l i n d u s t r i a l knee i n j u r i e s . He t e s t i f i e d t h a t , i n A p r i l , 
1987, he f e l t an i m m e d i a t e o n s e t o f s h a r p p a i n i n t h e neck and 
t h r o u g h o u t t h e l e f t arm a f t e r s t u m b l i n g and n e a r l y f a l l i n g o n t o 
t h e c r u t c h e s . He saw Dr. Fox, h i s f a m i l y p h y s i c i a n , who d i a g n o s e d 
a c e r v i c a l s t r a i n . A s u b s e q u e n t myelogram and CT scan r e v e a l e d a 
s m a l l l e f t C5-6 d i s c h e r n i a t i o n w i t h c o m p r e s s i o n upon t h e l e f t C6 
n e r v e r o o t . Dr. G o l d e n , a n e u r o s u r g e o n , p e r f o r m e d a c e r v i c a l 
l a m i n e c t o m y i n J u l y , 1987, and removed a l a r g e a r t h r i t i c s p u r t h a t 
was c o m p r e s s i n g t h e n e r v e r o o t . C l a i m a n t ' s c o n d i t i o n 
s i g n i f i c a n t l y i m p r o v e d a f t e r s u r g e r y . 

D r s . Fox and G o l d e n , t h e t r e a t i n g p h y s i c i a n s , b o t h 
r e l a t e t h e c e r v i c a l c o n d i t i o n and need f o r t r e a t m e n t t o c l a i m a n t ' s 
use o f t h e c r u t c h e s . Golden d i a g n o s e d c h r o n i c c e r v i c a l s t r a i n and 
c e r v i c a l s p o n d y l o s i s and o p i n e d t h a t t h e neck i n j u r y was caused 
"when [ c l a i m a n t ] f e l l down," p r e s u m a b l y r e f e r r i n g t o t h e n e a r - f a l l 
o n t o c r u t c h e s i n A p r i l , 1987. Fox t e s t i f i e d i n h i s d e p o s i t i o n 
t h a t , w h i l e t h e use o f c r u t c h e s d i d n o t cause t h e a r t h r i t i c s p u r 
t h a t was s u r g i c a l l y removed, i t d i d e x a c e r b a t e c l a i m a n t ' s symptoms 
and r e s u l t i n t h e need f o r t r e a t m e n t . On t h e o t h e r hand, 
Dr. H o w e l l , t h e o s t e o p a t h who p e r f o r m e d an i n d e p e n d e n t m e d i c a l 
e x a m i n a t i o n , r e l a t e d c l a i m a n t ' s symptoms and need f o r t r e a t m e n t t o 
t h e n a t u r a l p r o g r e s s i o n o f p r e e x i s t i n g c e r v i c a l d e g e n e r a t i v e d i s c 
d i s e a s e , r a t h e r t h a n t h e c r u t c h i n c i d e n t . 

The R e f e r e e f o u n d t h e above e v i d e n c e i n s u f f i c i e n t t o 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p between t h e c r u t c h i n c i d e n t and 
t h e h e r n i a t e d d i s c . However, t h a t i s n o t t h e d i s p o s i t i v e 
i n q u i r y . R a t h e r , t h e d i s p o s i t i v e i n q u i r y i s w h e t h e r t h e c r u t c h 
i n c i d e n t m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s need f o r t r e a t m e n t , 
i . e . , t h e o n s e t or i n c r e a s e o f symptoms o f a p r e e x i s t i n g , 
n o ncompensable d i s e a s e . I f so, t h a t t r e a t m e n t i s c o m p e n s a b l e . 
See Grace v. SAIF, 76 Or App 5 1 1 , 517 ( 1 9 8 5 ) ; von K o h l b e c k v. 
SAIF, 68 Or App 272 ( 1 9 8 4 ) . We a r e p e r s u a d e d by c l a i m a n t ' s 
t e s t i m o n y r e g a r d i n g t h e i m m e d i a t e o n s e t o f s e v e r e neck and arm 
p a i n a f t e r t h e c r u t c h i n c i d e n t . A l t h o u g h c l a i m a n t had a p r i o r 
m e d i c a l h i s t o r y o f c e r v i c a l s t r a i n s and d e g e n e r a t i v e d i s c d i s e a s e 
d a t i n g back t o 1976, h i s c e r v i c a l s p i n e was a s y m p t o m a t i c 
i m m e d i a t e l y p r i o r t o t h e c r u t c h i n c i d e n t . Y e t , i m m e d i a t e l y a f t e r 
t h a t i n c i d e n t , he f e l t s h a r p neck and l e f t arm p a i n s u n l i k e 
a n y t h i n g he had e v e r f e l t b e f o r e . G i v e n c l a i m a n t ' s p e r s u a s i v e 
t e s t i m o n y , we c o n c l u d e t h a t t h e o p i n i o n s o f D r s . Fox and G o l d e n 
r e g a r d i n g c a u s a t i o n a r e b e t t e r - r e a s o n e d t h a n t h a t o f Dr. H o w e l l . 
See Somers v. SAIF, 77 Or App 259, 263 ( 1 9 8 6 ) . Based on t h e 
f o r g o i n g e v i d e n c e , we f i n d t h a t t h e c r u t c h i n c i d e n t and r e s u l t i n g 
c e r v i c a l s t r a i n m a t e r i a l l y c o n t r i b u t e d t o t h e o n s e t o f c e r v i c a l 
symptoms r e s u l t i n g i n t h e need f o r t r e a t m e n t . Hence, t h a t 
t r e a t m e n t i s c o m p e n s a b l e . See Grace v. SAIF, s u p r a ; von K o h l b e c k 
v. SAIF, s u p r a . 

However, c l a i m a n t i s n o t e n t i t l e d t o any p e n a l t y and 
a t t o r n e y f e e f o r t h e d e n i a l . The e m p l o y e r had H o w e l l ' s r e p o r t 
i n d i c a t i n g t h a t t h e c e r v i c a l c o n d i t i o n and need f o r t r e a t m e n t was 
r e l a t e d t o t h e n a t u r a l p r o g r e s s i o n o f p r e e x i s t i n g d e g e n e r a t i v e 
d i s c d i s e a s e , r a t h e r t h a n t h e c r u t c h i n c i d e n t . T h a t r e p o r t 
s u p p l i e d t h e e m p l o y e r a l e g i t i m a t e b a s i s f o r d e n y i n g l i a b i l i t y f o r 
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c e r v i c a l t r e a t m e n t . I t s d e n i a l was n o t u n r e a s o n a b l e . See 
P e t e r s o n v. SAIF, 78 Or App 167, 172, r e v den 301 Or 193 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 5, 1988, i s r e v e r s e d i n 
p a r t and a f f i r m e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d 
t h e s e l f - i n s u r e d e m p l o y e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m f o r t r e a t m e n t o f a c e r v i c a l c o n d i t i o n i s r e v e r s e d . 
T h a t c l a i m i s remanded t o t h e e m p l o y e r f o r p r o c e s s i n g a c c o r d i n g t o 
l a w . The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a s s e s s e d f e e o f $2,000 
f o r s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e m e d i c a l 
s e r v i c e s i s s u e , t o be p a i d by t h e e m p l o y e r . 

MARIO T. ZEMAN, Claimant WCB 87-08836 
E. Jay Perry, Defense Attorney September 29, 1989 

Order on Review 
Reviewed by Board Members Gern e r and My e r s . 

C l a i m a n t , p r o s e , r e q u e s t s r e v i e w o f R e f e r e e M i l l s ' o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f h i s i n j u r y c l a i m . 

The Board a f f i r m s t h e o r d e r o f t h e R e f e r e e w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

ISSUES 

1 . Whether c l a i m a n t ' s i n d u s t r i a l i n j u r y c l a i m s h o u l d be 
b a r r e d as u n t i m e l y . 

2. Whether c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s 
back on November 28, 1986. 

FINDINGS OF FACT 

Save f o r t h e l a s t two p a r a g r a p h s o f t h e R e f e r e e ' s F i n d i n g s 
o f F a c t , t h e Board a d o p t s h i s f i n d i n g s . I n l i e u o f t h o s e two 
p a r a g r a p h s , t h e Board f i n d s as f o l l o w s : 

C l a i m a n t had t o open t h e g a t e t o t h e p r e m i s e s i n o r d e r t o 
g e t a t r a i l e r t o hook up t o t h e crummy. 

Due t o t h e s e a s o n a l n a t u r e o f c l a i m a n t ' s w o r k , he d i d n o t 
work f r o m December, 1986, t h r o u g h March, 1987. He s o u g h t no m e d i c a l 
t r e a t m e n t d u r i n g t h a t p e r i o d . On A p r i l 8, 1987, he f i l e d an 
i n d u s t r i a l i n j u r y c l a i m f o r a s t r a i n t o t h e l e f t s i d e o f h i s body, 
a l l e g e d l y s u s t a i n e d on November 28, 1986. The e m p l o y e r was w i t h o u t 
n o t i c e o r kn o w l e d g e o f any such i n j u r y , u n t i l c l a i m a n t f i l e d h i s c l a i m 
on A p r i l 8, 1987. 

On A p r i l 9, 1987, c l a i m a n t c o n s u l t e d Dr. B o o t h b y , a 
c h i r o p r a c t o r . B o o t h b y d i a g n o s e d , i n t e r a l i a , c e r v i c a l m y o f a s c i t i s and 
t o o k c l a i m a n t o f f w o r k . 

CONCLUSIONS OF LAW 

T i m e l i n e s s 

The B o a r d a d o p t s t h a t p o r t i o n o f t h e R e f e r e e ' s o p i n i o n 
c o n c e r n i n g w h e t h e r c l a i m a n t ' s c l a i m was t i m e b a r r e d . 
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C o m p e n s a b i l i t y 

G i v e n t h e R e f e r e e ' s f i n d i n g o f u n t i m e l i n e s s , he d e c l i n e d t o 
r e a c h t h e m e r i t s o f w h e t h e r c l a i m a n t had p r o v e n a com p e n s a b l e i n j u r y . 
On r e v i e w , we p r o c e e d t o do s o . See Grimes v. SAIF, 87 Or App 597, on 
rem 40 Van N a t t a 1223 ( 1 9 8 8 ) . 

Based on h i s o b s e r v a t i o n o f a p p e a r a n c e and demeanor, t h e 
R e f e r e e f o u n d t h a t c l a i m a n t " l a c k e d c r e d i b i l i t y . " We a g r e e . C o a s t a l 
Farm S u p p l y v. H u l t b e r g , 84 Or App 282 ( 1 9 8 7 ) . C l a i m a n t t e s t i f i e d 
t h a t on t h e m o r n i n g o f November 28, 1986, he h u r t h i s back w h i l e 
a t t e m p t i n g t o open a g a t e . He f e l t e x c r u c i a t i n g back p a i n and l e a n e d 
a g a i n s t t h e g a t e f o r a b o u t two m i n u t e s . I m m e d i a t e l y t h e r e a f t e r , he 
i n f o r m e d c o - w o r k e r s S h e n k i n and F u l l e r o f h i s i n j u r y . S h e n k i n and 
F u l l e r f i n i s h e d o p e n i n g and c l o s i n g t h e g a t e . L a t e r t h a t d ay, he 
i n f o r m e d Mr. V i s c a r d i , a c o r p o r a t e o f f i c e r f o r t h e e m p l o y e r , a b o u t h i s 
i n j u r y . The f o l l o w i n g week, he spoke f u r t h e r w i t h V i s c a r d i and a l s o 
i n f o r m e d Mr. W i l s o n , a manager f o r t h e e m p l o y e r , o f h i s i n j u r y . 

The R e f e r e e f o u n d a l l t h e o t h e r w i t n e s s e s c r e d i b l e . A g a i n , 
we a g r e e . H u l t b e r g , s u p r a . Co-worker S h e n k i n r e c a l l e d o n l y t h a t 
c l a i m a n t m e n t i o n e d t h a t he had h u r t h i s b a c k , d u r i n g a m o r n i n g 
sometime i n November, 1986. S h e n k i n " b e l i e v e [ d ] " t h a t he was i n s i d e 
t h e t r u c k , when c l a i m a n t i n f o r m e d him o f h i s back p a i n . He t h o u g h t i t 
was " p o s s i b l e , " h o wever, t h a t c l a i m a n t had n o t f i n i s h e d o p e n i n g t h e 
g a t e and t h a t he, S h e n k i n , c o m p l e t e d t h e o p e n i n g and c l o s i n g o f t h e 
g a t e . 

C o - w o r k e r F u l l e r d i d n o t r e c a l l any i n c i d e n t o r i n j u r y t o 
c l a i m a n t on November 28, 1986. I n a d d i t i o n , he d i d n o t r e c a l l t h a t 
c l a i m a n t m e n t i o n e d h u r t i n g h i s back or t h a t he was u n a b l e t o f i n i s h 
o p e n i n g and c l o s i n g o f t h e g a t e . On c r o s s - e x a m i n a t i o n , h o w e v e r , 
F u l l e r c o n c e d e d t h a t he c o u l d n o t c o n f i r m o r deny what happened on 
t h a t day, because he d i d n o t r e c a l l t h e e v e n t s o f November 28, 1986. 

Mr. V i s c a r d i d e n i e d t h a t c l a i m a n t i n f o r m e d him o f an i n j u r y 
s u s t a i n e d on November .28, 1986. V i s c a r d i t e s t i f i e d t h a t he was n o t 
aware o f any s u c h i n j u r y , u n t i l c l a i m a n t f i l e d h i s c l a i m on A p r i l 8, 
1987 . 

Mr. W i l s o n d e n i e d t h a t c l a i m a n t spoke w i t h him a b o u t any 
i n j u r y on o r a b o u t November 28, 1986, or w i t h i n a p p r o x i m a t e l y one week 
t h e r e a f t e r . 

A f t e r o u r de novo r e v i e w , we a r e n o t p e r s u a d e d t h a t c l a i m a n t 
h u r t or i n j u r e d h i s back on t h e m o r n i n g o f November 28, 1986. F i r s t , 
c l a i m a n t i s n o t c r e d i b l e . Second, Mr. V i s c a r d i and Mr. W i l s o n f l a t l y 
c , o n t r a d i c t c l a i m a n t ' s t e s t i m o n y t h a t he i n f o r m e d them o f h i s i n j u r y 
w i t h i n one week o f November 28, 1986. T h i r d , c o - w o r k e r F u l l e r has no 
r e c o l l e c t i o n o f t h e day i n q u e s t i o n and does n o t h e l p c l a i m a n t p r o v e 
h i s c a s e . F o u r t h , c o - w o r k e r S h e n k i n o n l y r e c a l l e d t h a t c l a i m a n t 
m e n t i o n e d h u r t i n g h i s back a f t e r c l o s i n g t h e g a t e d u r i n g some m o r n i n g 
i n November, 1986. He c o u l d o n l y s p e c u l a t e as t o w h e t h e r c l a i m a n t 
had, i n f a c t , n o t c o m p l e t e d o p e n i n g t h e g a t e or w h e t h e r he, S h e n k i n , 
f i n i s h e d t h e o p e n i n g and c l o s i n g o f t h e g a t e . F i f t h , d e s p i t e h i s 
a l l e g e d i n j u r y , c l a i m a n t c o m p l e t e d h i s work s h i f t on November 28, 
1986. L a s t , c l a i m a n t d i d n o t seek any m e d i c a l t r e a t m e n t u n t i l A p r i l 
9, 1987; i . e , n e a r l y f i v e months a f t e r h i s a l l e g e d i n j u r y . 

F u r t h e r , due t o t h e l e n g t h y d e l a y f r o m t h e a l l e g e d i n j u r y t o 
t h e d a t e o f f i r s t m e d i c a l t r e a t m e n t , t h e r e i s a q u e s t i o n as t o t h e 
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m e d i c a l r e l a t i o n s h i p between the i n j u r y and t h e need f o r t r e a t m e n t . 
See U r i s v. Compensation Department, 247 Or 420 (196 7 ) . The m e d i c a l 
o p i n i o n rendered by c l a i m a n t ' s t r e a t i n g p h y s i c i a n o n l y i n d i c a t e s t h a t 
t he r e l a t i o n s h i p between the a l l e g e d i n j u r and the need f o r t r e a t m e n t 
was " p l a u s i b l e " and t h a t t h e a c c i d e n t "could have" caused t he 
t r e a t m e n t . Claimant i s r e q u i r e d t o prove a r e l a t i o n s h i p between t h e 
work i n c i d e n t and the need f o r medical t r e a t m e n t t o a reasonable 
medical p r o b a b i l i t y . A statement of a p h y s i c i a n of mere p o s s i b i l i t y 
or s p e c u l a t i o n does not meet t h a t r e q u i r e m e n t . Gormely v. SAIF, 52 Or 
App 1055 (1981). Claimant has f a i l e d t o prove, t o a reasonable 
m e d i c a l p r o b a b i l i t y , a m a t e r i a l r e l a t i o n s h i p between the a l l e g e d 
a c c i d e n t and the ensuing need f o r t r e a t m e n t . 

The Referee's o r d e r , dated February 16, 1988, i s a f f i r m e d . 
The Board approves a c l i e n t - p a i d f e e , payable from the L i b e r t y 
Northwest Insurance C o r p o r a t i o n t o i t s a t t o r n e y , not t o exceed $585.50 

The i n s u r e r r equests immediate abatement and r e c o n s i d e r a t i o n 
of our Own Motion Order on R e c o n s i d e r a t i o n dated August 23, 1989, 
t h a t s e t a s i d e as premature t he i n s u r e r ' s November 9, 1988 N o t i c e 
of Closures S u b m i t t i n g s e v e r a l r e p o r t s , l e t t e r s , and an a f f i d a v i t 
from i t s c l a i m s examiner, t he i n s u r e r d i s a g r e e s w i t h our 
c o n c l u s i o n t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d * 

I n o rder t o f u l l y c o n s i d e r t he m a t t e r , we abate and wit h d r a w 
our August 23, 1989 o r d e r . Claimant i s g r a n t e d an o p p o r t u n i t y t o 
respond t o the i n s u r e r ' s motion* To be c o n s i d e r e d , c l a i m a n t ' s 
response should be s u b m i t t e d w i t h i n 14 days from the date of t h i s 
order-. T h e r e a f t e r , t h i s m a t t e r s h a l l be taken under advisement* 

IT IS SO ORDERED* 

ORDER 

ORDERS OF ABATEMENT 

MICHAEL D. BRUNER, Claimant 
Welch, et a l . , Claimant's Attorneys 
Beers, et a l . , Defense Attorneys 

Own Motion 88-0065M 
September 7, 1989 
Own Motion Order of Abatement 
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RACHID KAADY, Claimant WCB TP-89004 
Paul Rask, Claimant's Attorney September 14, 1989 
Pozzi, et a l . , Attorneys Order of Abatement 
Schwabe, et a l . , Attorneys 
Cooney, Moscato & Crew, Attorneys 
Michael Kohlkoff , Attorney 
Acker, Underwood, et a l . , Attorneys 

The Board has r e c e i v e d EBI's motion f o r r e c o n s i d e r a t i o n 
of our T h i r d P a r t y D i s t r i b u t i o n Order dated August 17 , 1989. 

I n o rder t o a l l o w s u f f i c i e n t time t o c o n s i d e r t h e 
mot i o n , the above noted Board order i s abated and wit h d r a w n . The 
P r o f e s s i o n a l L i a b i l i t y Fund, on b e h a l f o f c l a i m a n t , i s requested 
t o f i l e a response t o the motion w i t h i n t e n days. T h e r e a f t e r , 
t h i s m a t t e r s h a l l be taken under advisement. 

IT IS SO ORDERED. 

KATHERINE A. RELPH, Claimant WCB 84-03505 
Coons & Cole, Claimant's Attorneys September 13, 1989 
Roberts, et a l . , Defense Attorneys Order of Abatement 

The i n s u r e r has requested r e c o n s i d e r a t i o n of t h a t p o r t i o n of 
our August 14 , 1989, Order on R e c o n s i d e r a t i o n t h a t adhered t o and 
r e p u b l i s h e d t h a t p o r t i o n of our June 30, 1989, Order on Review, which 
concluded t h a t the Referee c o r r e c t l y d e c l i n e d t o a u t h o r i z e an o f f s e t 
o f a l l e g e d l y o v e r p a i d temporary d i s a b i l i t y b e n e f i t s f o r the p e r i o d 
December 5, 1984, t o J u l y 15, 1985. 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r t h e m o t i o n , 
our p r i o r o r d e r s are abated and withdrawn. Claimant i s requested t o 
f i l e a response t o the motion w i t h i n t e n days from t h e date of t h i s 
o r d e r . T h e r e a f t e r , we s h a l l take the i n s u r e r ' s motion under 
advisement. 

IT IS SO ORDERED. 

RAYMOND E. TISDALE, Claimant Own Motion 89-0417M 
EBI Companies, Insurance Carrier September 1, 1989 

Own Motion Order of Abatement 
Claimant r e q u e s t s t h a t the Board r e c o n s i d e r i t s 

August 1 1 , 1989, Own Motion Order which denied h i s request f o r 
c l a i m reopening based on the f i n d i n g t h a t he had r e t i r e d from t h e 
work f o r c e * Claimant s p e c i f i c a l l y r e quests t h a t t h e 
aforementioned order be abated pending h i s submission of 
a d d i t i o n a l evidence t o the Board* 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r c l a i m a n t ' s 
m o t i o n , t he above-noted Board order i s abated and w i t h d r a w n . 
Claimant has f i f t e e n days w i t h i n which t o submit a d d i t i o n a l 
evidence. The i n s u r e r s h a l l then have t e n days w i t h i n which t o 
submit a response* T h e r e a f t e r , t h i s m a t t e r s h a l l be taken under 
advisement k 

IT IS SO ORDERED. 
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No. 412 June 28, 1989 379 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

LEDESMA, 
Appellant, 

v. 
FREIGHTLINER CORPORATION, 

Respondent. 
(A8602-01084; CA A48225) 

Appeal from Circuit Court, Multnomah County. 
Robert W. Redding, Judge. 
Argued and submitted March 6,1989. 
Peter W. McSwain, Portland, filed the brief for appellant. 
Janet M . Schroer, Portland, argued the cause for 

respondent. On the brief were M . Elizabeth Duncan, Ridgway 
K. Foley, Jr., and Schwabe, Williamson & Wyatt, Portland. 

Before Butt ler , Presiding Judge, and Warren and 
Rossman, Judges. 

ROSSMAN, J. 

Affirmed. 

Cite as 97 Or App 379 (1989) 381 

ROSSMAN, J . 

Pla in t i f f brought this action pursuant to ORS 
659.410,1 alleging that he was wrongfully discharged because 
he filed a workers' compensation claim. The trial court found 
for defendant on stipulated facts. We affirm. x 

Plaintiff worked as a painter for defendant from 
October 18, 1983, until he was fired on July 11, 1985. He 
injured his back at work on February 5, 1985, and filed a 
workers' compensation claim shortly thereafter. Between the 
time of his injury and the time of his discharge, plaintiff 
received workers' compensation benefits. During that time, he 
was on a medical leave of absence, allowing him to do full-time 
work with light duties or part-time work with light duties or be 
on layoff status, as medical requirements might dictate. The 
medical limitations prescribed by his physician included l i f t 
ing and carrying objects weighing 11-20 pounds only occasion
ally and those weighing up to five pounds continuously, with 
no pulling, no bending, no squatting, no crawling and no 
climbing. In May or June, defendant received information 
that plaintiff was doing work on his own time that was incon
sistent with those limitations—operating a chain saw, chop
ping and stacking wood, repairing and painting automobiles 
and driving a go-cart that could attain speeds of up to 60 mph. 
Defendant also received two surveillance reports. The first 

1 ORS 659.410 provides: 
"It is an unlawful employment practice for an employer to discriminate against a 
worker with respect to hire or tenure or any term or condition of employment 
because the worker has applied for benefits or invoked or utilized the procedures 
provided for in ORS 656.001 to 656.794 and 656.802 to 656.807 or of 659.400 to 
659.435 or has given testimony under, the provisions of such sections." 
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report stated that plaintiff was doing various tasks outside his 
house with "no actions that indicated pain or impairment 
other than a slight limp * * *." However, when plaintiff 
noticed that he was being watched from a parked car across 
the street, he went inside and came out wearing a back har
ness. He walked slowly with a pronounced limp, over to the 
observer's car and asked him to leave. The observer also 
reported that he saw plaintiff l i f t an eight-foot florescent shop 
light, weighing about 40 to 50 pounds, without any indication 
of pain. The other report stated that, on July 11, when plain
t i f f arrived for his scheduled doctor's appointment and got out 
382 Ledesma v. Freightliner Corp. 

of the car, his "posture was relatively upright, his movements 
were fluid, and the only possible problem noted was a slight 
limp." However, as plaintiff approached the doctor's office, he 
adjusted his back brace and began walking with "a very pro
nounced limp and with a much poorer posture * * * with his 
shoulders and head shrugged forward." After receiving that 
information, defendant discharged plaintiff for misrepresent
ing his physical condition and his ability to work. 

Plaintiff filed a complaint pursuant to a collective 
bargaining agreement. Under the grievance procedure pro
vided for in that agreement, a joint panel of two union and two 
management members found that plaintiff was discharged for 
cause. He then filed a charge with the Bureau of Labor and 
Industries (Bureau), claiming that he was discharged because 
of his injured worker status, in violation of ORS 659.410. 
Bureau found no substantial evidence of an unlawful employ
ment practice. Plaintiff stopped receiving benefits after a 
workers' compensation hearing in which it was also found that 
he was fired for cause. Plaintiff appealed that decision, but 
before i t could be reviewed, the parties agreed to a settlement. 
He then brought this action. 

Plaintiff contends that the trial court erred as a mat
ter of law when it failed to find that plaintiffs discharge "due 
to" his workers' compensation disability status was. not a vio
lation of ORS 659.410. He argues that the trial judge misap
plied and ignored facts that establish a violation of ORS 
659.410, narrowed the scope of that statute by focusing on 
termination for filing of a workers' compensation claim and 
failed to allocate the burden of proof properly.2 We conclude 
that plaintiff s first two arguments are without merit and that 
any error committed by the trial judge in shifting the burden 
of proof actually inured to p la in t i f f s benefit and was 
harmless. \ \ 

The facts show that plaintiff worked for defendant 
Cite as 97 Or App 379 (1989) ' 383 

and that he was fired after he had applied for workers' com
pensation benefits. Apparently, according to plaintiff, all he 
need show to recover under ORS 659.410 is that he filed a 
workers' compensation claim and that he was discharged 
sometime thereafter. That is not the law. 

2 With regard to the burden of proof, the trial judge said: 
"There was (a] filing of a Worker's [sic] Compensation claim [followed] by a 
discharge * * *[.] [The] reason given for the discharge is misrepresentation of 
medical condition in regard to filing the claim[.] [T]hat shifts the burden onto the 
defendant to prove by clear and convincing evidence under close scrutiny that 
that, in fact, was the reason for the discharge, and that the reason was not simply 
the filing of the claim." 
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In Oregon discrimination actions in which the issue 
is, as it is here, simply whether the plaintiffs allegation or the 
employer's denial of discrimination is correct, the burden of 
proof does not shift from the plaintiff after he has put on his 
prima facie case. Callan v. Confederation of Oregon School 
Administrators, 79 Or App 73, 77, 717 P2d 1252 (1986); see 
City of Portland v. Bureau of Labor and Industries, 298 Or 104, 
114-15, 690 P2d 475 (1984). After the plaintiff has established 
his prima facie case,3 the defendant may attempt to show, 
among other things, a non-discriminatory reason for the ter
mination. I f the defendant does so, then the plaintiff may 
rebut the defendant's case. Here, defendant produced evi
dence that it fired plaintiff because it discovered that he was 
lying about his physical limitations and his ability to return to 
work. The factfinder could believe defendant—and we do. 

Plaintiffs filing of a workers' compensation claim 
was not the reason for his termination. Defendant fired plain
t i f f because he had lied about his disability status and the 
extent of his ability to work, not because he filed a workers' 
compensation claim. Filing the claim merely precipitated a 
situation that allowed plaintiff to manifest his dishonesty. 

Affirmed. 

3 The parties agree that plaintiff satisfied his prima facie burden. 

No. 426 July 12, 1989 453 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

STEINER, 
Respondent, 

v. 
BEAVER STATE SCAFFOLDING 

EQUIPMENT CO., 
Appellant, 

v. 
BOUWMAN TUBULAR SCAFFOLD 

COMPANY, INC., 
Third-Party Defendant. 

(A8603-01295; CA A48107) 

Appeal from Multnomah County Circuit Court. 
Charles S. Crookham, Judge. 
Argued and submitted February 27, 1989. 

Don G. Carter, Portland, argued the cause for appellant. 
With him on the briefs were Janice M . Stewart, Karen D. 
Randolph and McEwen, Gisvold, Rankin & Stewart, Port
land. 

Robert K. Udziela, Portland, argued the cause for 
respondent. On the brief were Raymond J. Conboy, Jeffrey S. 
Mutnick and Pozzi, Wilson, Atchison, O'Leary & Conboy, 
Portland. 
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Before Graber, Presiding Judge, and Joseph, Chief Judge, 
and Edmonds, Judge. 

JOSEPH, C. J. 
Reversed and remanded with instructions to dismiss 

Employers' Liability Act claim and to enter judgment for 
plaintiff in accordance with jury's verdict on negligence claim. 

Cite as 97 Or App 453 (1989) 455 
J O S E P H , C . J . 
Plaintiffs employer, E.J. Bartells Co., was hired to 

insulate and weatherize a large tank. Bartells contracted with 
Beaver State Scaffolding Equipment Co. (defendant) to erect 
a scaffold at the job site. Defendant installed the scaffold 
before the insulation work began and had no further involve
ment with the project until after Bartells had completed its 
work, when defendant's personnel returned to theysite to dis
mantle the scaffold. Plaintiff was injured when he fell from 
the scaffold while performing the insulation work for Bartells. 
He brought this action against defendant, alleging negligence 
and a violation of the Employer's Liability Act (ELA). ORS 
654.305 et seq. The jury found for plaintiff on both claims but 
found him contributorily negligent and fixed his comparative 
fault at 49 percent on the negligence claim and 35 percent on 
the ELA claim. Therefore, the judgment reflected plaintiffs 
choice to have the damage award calculated in accordance 
with the verdict on the ELA claim. Defendant appeals from 
the resulting judgment.1 

Defendant first contends that i t was not on the job 
site while plaintiff was working and that i t had no involve
ment in his job activity and no control over the scaffold when 
he was using it . Therefore, according to defendant, i t cannot 
be liable under ELA and the trial court erred by denying 
defendant's motion for a directed verdict on ELA claim.2 The 
general issue raised by defendant's argument is when and 
whether ELA applies to a person, other than the injured 
worker's actual employer, who brings the injury-causing goods 
or equipment to the workplace. The specific question is 
whether a maker or supplier of unsafe equipment can be liable 
under ELA if i t has no involvement with the work or control of 
the equipment or its use after installing and delivering it. 
456 Steiner v. Beaver State Scaffolding Equipment Co. 

The leading Oregon case is Thomas v. Foglio, 225 Or 
540, 358 P2d 1066 (1961). The plaintiff was injured while 
loading logs for his actual employer on a truck that the defen
dant owned and had brought onto the employer's premises. 
The court held that the defendant could be the plaintiffs 
"indirect employer" and liable to him under ELA. It first 
explained: 

1 We will state additional facts in our discussion of the issues to which they are 
relevant. 

Defendant brought a third party action against Bouwman Tubular Scaffold Com
pany, Inc., from which it had purchased the scaffolding. Defendant obtained a judg
ment against Bouwman that is not involved in this appeal. 

2 Defendant also argues, for the same reasons, that the court erred by denying its 
motion for partial summary judgment. Because the rulings on the two motions turn on 
the same issues, we need not discuss the denial of the summary judgment separately or 
decide whether it is reviewable. See Payless Drug Stores v. Brown, 300 Or 243, 708 
P2d 1143 (1985); Stromme v. Nasburg and Co., 80 Or App 26,721 P2d 847, rev den 302 
Or 35 (1986). 
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"It would seem clear that one who merely sells equipment 
which is intended for use and is used by workmen and who, 
after the sale, is not involved in the use to which the equip
ment is put, is not an employer under [ELA]. * * * At this 
point we simply wish to note that one who merely supplies 
equipment which is to be used in the course of plaintiffs 
employment is not an employer under the Employers' Lia
bility Law [sic]. This is also true wTiere the equipment is 
leased rather than sold. [ELA] cannot apply unless in some 
sense the defendant has 'charge of or is 'responsible for' the 
work out of which the injury arose." 225 Or at 545. 

The court then said, however: 

"The narrower question presented to us in the case at bar 
(assuming that defendant was not a lessor of the trucks[)] is 
whether an employer can be regarded as 'having charge of 
work where the component part of the general undertaking for 
which he is responsible does not involve any risk:creating 
activity on the part of his employee but does call for the use of 
equipment over which he has control and which, if not main
tained with proper safeguards, necessarily exposes the 
employees of the other employer to an unreasonable risk in 
the course of carrying on the common enterprise. In a narrow 
sense, it could be said that in such a case the defendant 
employer does not have charge of work but has charge only of 
equipment. But the word 'work' in ORS 654.305 means more 
than the actual physical movement of the employees hired to 
perform a job; it means the entire enterprise with all of the 

, component parts necessary to the completion of the enter
prise in which both employers have joined to accomplish. 
Thus in the instant case the defendant had 'charge of and was 
'responsible for' that part of the job or 'work' which consisted 
of furnishing safe equipment to be used in a loading opera
tion." 225 Or at 549. (Emphasis in original.) 

The court then reiterated its first point: 
Cite as 97 Or App 453 (1989) 457 

"What we have said here does not mean that a manufac
turer, vendor, or a similar supplier, including a lessor of equip-
ment[,] is within [ELA]. The defendant must participate in 
the activity out of which the injury arose." 225 Or at 550. 

As we indicated in Dingell v. Downing-Gilbert, Inc., 81 
Or App 545, 550, 726 P2d 937 (1986), rev den 302 Or 614 
(1987), Thomas v. Foglio, supra, draws a less than bright line 
between manufacturers and suppliers who are subject to ELA 
liability and those who are not. Some language in the opinion 
clearly suggests that the mere introduction of unsafe equip
ment to the work site is not enough to permit ELA to be 
invoked against the manufacturer or supplier; other language 
suggests that bringing equipment to the site, per se, vests the 
supplier with ELA responsibility for its safety. 

The quoted language from Thomas v. Foglio, supra, 
does not expressly resolve whether the applicability of ELA 
depends—at a minimum—on the provider having continuing 
control over the equipment after introducing i t to the work
place. However, Thomas does suggest that the answer is yes, 
by saying that the defendant's ELA responsibility arose from 
the employes' "use of equipment over which [the defendant] 
has control and which, i f not maintained with proper safe-
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guard, necessarily exposes the employees of the other 
employer to an unreasonable risk." See also Sacher v. 
Bohemia, Inc., 302 Or 477, 486, 731 P2d 434 (1987). 

I t would make little sense for ELA to be applicable to 
a manufacturer or provider who does not retain any control 
over the equipment or its use. Although the word "employer" 
hardly carries its traditional and usual connotation in the 
ELA context, the overriding purpose of the statute is to 
require that actual employers assure job safety. See Wilson v. 
P.G.E. Company, 252 Or 385, 448 P2d 562 (1968). Although 
ELA also applies to those whom the courts have denominated 
"indirect employers," i t has no logical application and has not 
been judicially applied to persons who have no nexus with 
either the employes' work activity or their work-related use of 
goods or equipment. The law of negligence and strict products 
liability, rather than ELA, provides the appropriate recourse 
against manufacturers and suppliers who furnish unsafe 
equipment but retain no control over or connection with it or 
its use. See Parks v. Edward Hines Lbr. Co. et al, 231 Or 334, 

458 Steiner v. Beaver State Scaffolding Equipment Co. 

339, 372 P2d 978 (1962); Dingell v. Downing-Gilbert, Inc., 
supra, 81 Or App at 551-52. 

Plaintiff argues that, even given a requirement of 
ongoing control, there was evidence here that defendant 
retained enough control over the scaffold to be subject to ELA. 
Plaintiff points to testimony that defendant would have been 
responsible for modifications, maintenance or repairs of the 
scaffold, i f any had been necessary during the course of the 
insulation work. That evidence has no tendency to show that 
defendant in fact had control. Defendant was never at the job 
site during the course of the insulation work and was not 
expected or required to be there. Any duty that it might have 
had to perform maintenance or repairs could have only arisen 
at plaintiffs employer's request and could not amount to the 
kind of ongoing control of or responsibility for the equipment 
necessary to give rise to ELA liability. The trial court erred by 
denying defendant's motion for a directed verdict on the ELA 
claim. 

Four of defendant's assignments of error pertain to 
the negligence claim. 3 The scaffold had a built-in access 

. frame, which could be used for climbing, instead of a separate 
ladder. Plaintiff alleged, inter alia, that defendant negligently 

/constructed the frame with rungs separated by unequal dis
tances and that defendant thereby violated applicable federal 
and state safety regulations. At trial, plaintiff argued that the 
regulatory requirement that ladders have a uniform 12-inch 
distance between rungs applies to scaffold access frames as 
wel l as ladders. See OAR 437-88-110(2); 29 CFR 
1910.27(b)(ii). After the jury had heard that theory, the trial 

3 In another assignment, defendant contends that the court erred by submitting a 
special verdict form to the jury that called upon it to make separate comparative fault 
determinations with respect to the two claims. We do not understand that assignment 
to relate to the negligence claim. If it is so intended, however, it cannot have caused 
prejudice, because the jury found the comparative fault under the negligence claim to 
be greater than the comparative fault under the E L A claim. Defendant does not take 
issue with the comparative fault instructions on either claim; it challenges only the 
verdict form that allowed the jury to make two findings on what defendant regards as 
one question. 
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court rejected i t as a matter of law. However, the court con
cluded that OAR 437-83-1997 and 29 CFR § 1926.251(a)(13) 
are applicable and that they required that the scaffold have an 
"access ladder or equivalent safe access." 

Cite aa 97 Or App 453 (1989) 459 

Defendant does not disagree. I t argues, however, that 
the court erred by reading a dictionary definition of "ladder" 
to the jury after instructing it on the "equivalent safe access" 
regulations and noting that they contain no definition. The 
point of defendant's argument is that the reading of the defini
tion could have reinforced the erroneous link between the 
scaffold and the ladder regulations that plaintiffs arguments 
created in the jurors' minds. Defendant disregards the fact 
that what the "equivalent safe access" standard requires is-a 
finding of equivalency with a ladder. The meaning of "ladder" 
is as material to the application of the "equivalent safe access" 
requirement ns to the application of the ladder regulations 
themselves. The reading of the definition was not erroneous 
for any reason that defendant advances. 

Defendant next assigns error to the court's refusal to 
Kivo thin requested inHtruct.ion: 

"You arc inBtructod thai, tho Hcnf'fold c rue tod by defendant 
was not required by law to have a uniform twelve inch dis
tance between the rungs." 

Plaintiff responds that the instruction would have been an 
improper comment on the evidence, because the proof permit
ted a finding that the frame could not be equivalently safe 
unlcMM il.H n u i K H <.-<>!• t|><>•-(«*<I wit h I lump o ld complyiiiK ladder. 
We agree that the requested instruction was properly rofuscd. 
Although it is not a comment on the evidence, it could have 
confused the jury by indicating that defendant was not 
required "by law" to do the very thing which the jury was to 
decide whether defendant was negligent for not doing. More
over, defendant was not entitled to an instruction that it was 
not negligent per se, when there was no issue of negligence per 
sc. 

Defendant's next assignment is that the court erred 
by excluding parts of plaintiffs supervisor's accident report 
that defendant sought to have admitted. We agree with plain
t i f f that the foundation for the evidence was inadequate, 
because, the source of the information and the knowledge of 
the persons from whom it might have come were not suffi
ciently established. OEC 803(6). 

Defendant's last assignment is concerned with state
ments in plaintiffs arguments to the jury that defendant's 

460 Steiner v. Beaver State Scaffolding Equipment Co. 

third party complaint contained admissions of negligence 
(and of ELA liability). See n 1, supra. Although not stated, 
defendant's apparent point is that the argument invited the 
jury to draw an impermissible inference. After plaint i f fs 
Opening statement, defendant moved to exclude the third 
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party pleading from evidence4 and to have a curative instruc
tion read to the jury. The court responded: 

" I think I have to hear all of the evidence before I can make 
such a ruling." 

Defendant later objected to plaintiffs attorney's repetition of 
the judicial admission theme in his closing argument. The 
objection was overruled. 

Assuming both that those rulings were erroneous and 
that they could provide an occasion for appellate relief,5 we 
conclude that any error was harmless. The direct evidence of 
negligence was abundant and convincing, and we regard it as 
most unlikely that the jury resorted to the third party com
plaint or to the purported judicial admission in making its 
findings on plaintiffs negligence claim. Moreover, the jury 
saw and heard defendant's evidence and arguments. I t was 
fully aware that defendant did not concede liability, and that 
fact could not have been obscured by plaintiffs makeweight 
argument.6 

The trial court committed no reversible error in con
nection with the negligence claim. The jury's findings on that 
claim, independently of the ELA claim, support a judgment 
for plaintiff. Because plaintiffs comparative fault under the 
negligence claim was greater than the percentage reflected in 
the judgment, which was based on the ELA claim verdict, we 
remand for the trial court to recompute damages and to enter 
a new judgment. 

Cite as 97 Or App 453 (1989) _31 

Reversed and remanded with instructions to dismiss 
Employers' Liability Act claim and to enter judgment for 
plaintiff in accordance with jury's verdict on negligence claim. 

4 The third party claim and plaintiffs claims were tried to the same jury. 
s An for MM I U » » » i « i i i i i M i i l nml IIMBU|I|>HI IIIIH nidiiiiiniil (linrlimt), (lufmiiliinl iliil 

move fur a mistrial or object (o I ho mlmlflnloii of llie lliird party coniplnlnt when nml II 
it was offered. Defendant's counsel made an abstract request for a curative instruct ion 
in her colloquy with the court after the opening argument. However, if defendant 
submitted a written requested instruction, it is not reproduced or mentioned in its 
brief. Of the rulings set out in defendant's assignment or mentioned in its argument, 
only the overruling of the objection to the closing argument is even reviewable. 

" / / I I I P jury unvn nnv rminlilprntloo lo I lip third pnrty comptninl, It p r u l m M v 
ituleniihiml I I I H I lliu |iluiullou ilhl mil I ' U H I H I I I nny niliiilnnliiiin, 
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500 July 12, 1989 No. 433 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
D. E. Rodriguez, Claimant. 

LIBERTY NORTHWEST INSURANCE 
CORPORATION et al, 

Petitioners, 
v. 

RODRIGUEZ, 
Respondent. 

(WCB 86-16114; CA A50160) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted May 24,1989. 
David O. Wilson, Eugene, argued the cause for petitioners. 

With him on the brief was E. Jay Perry, Eugene. 
Marilyn K. Odell, Eugene, argued the cause and filed the 

brief for respondent. 
Before Graber, Presiding Judge, and Riggs and Edmonds, 

Judges. 
RIGGS, J. 
Affirmed. 

502 Liberty Northwest Insurance Corp. v. Rodriguez 

R I G G S , J . 

Employer seeks review of a Board order affirming the 
referee's order, which concluded that claimant's injuries were 
incurred in the course of employment and therefore are com
pensable. We review for errors of law and substantial evidence 
and affirm. Armstrong v. Asten-Hill Co., 90 Or App 200, 752 
P2d 312 (1988). 

The referee found that claimant was injured when he 
slipped and fell in employer's parking lot while leaving the 
premises after having been fired. Claimant was following his 
normal route from the premises to his bus stop. He fell when 
he attempted to sidestep a puddle on his path. The parking lot 
was adjacent to employer's building, and employer was 
responsible for maintaining it. 

The referee concluded that, because claimant was in 
the process of leaving employer's premises at the direction of 
employer when he was injured, he was still under the direction 
and control of employer. The referee also determined that, 
because claimant slipped and fell while leaving work in a 
parking lot which employer had a duty to maintain, the claim 
is compensable under Montgomery Ward v. Malinen, 71 Or 
App 457, 692 P2d 694 (1984). The Board added a finding that 
claimant had gathered his belongings and left the building 
immediately after his termination. I t affirmed the referee, 
relying on 1A Larson, Workmen^Compensation Law 5-285 § 
26.10., which states: 
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"Injuries incurred by an employee while leaving the prem
ises * * * within a reasonable time after termination of the 
employment are within the course of employment * * *." 

Employer argues that the Board's adoption of the 
quoted rule conflicts with the "course of employment" test 
articulated in Rogers v. SAIF, 289 Or 633, 616 P2d 485 (1980). 
The Rogers test is whether there is a sufficient relationship 
between the injury and the employment so that the injury 
should be compensated. Rogers v. SAIF, supra, 289 Or at 642. 
We see no conflict between the two approaches under the facts 
here. The Board found that claimant left immediately after 
his discharge. The Board also found that claimant was under 
employer's direction to leave the premises and was leaving 
them when the injuries occurred. Those are significant factors 
Cite as 97 Or App 500 (1989) _ 503 

in finding compensability under the Rogers analysis. See, e.g., 
Halfman v. SAIF, 49 Or App 23, 28, 618 P2d 1294 (1980). 
Employer has abandoned its contention that the Board's find
ings were not supported by substantial evidence. 

Affirmed. 

504 July 12, 1989 No. 434 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

ACCIDENT PREVENTION DIVISION, 
Petitioner, 

v. 
GORSAGE, INC., 

dba Howard Jacobs Masonry, 
Respondent. 

(SH-87-088; CA A50317) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted June 5,1989. 
John T. Bagg, Assistant Attorney General, Salem, argued 

the cause for petitioner. With him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L. Linder, Solic
itor General, Salem. 

James R. Watts, Portland, argued the cause for 
respondent. With him on the brief was Watts & Watts, Port
land. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

RIGGS, J. 
Reversed and remanded for reinstatement of citation and 

penalty. 

506 Accident Prevention Division v. Gorsage, Inc. 

R I G G S , J . 
Accident Prevention Division (APD) seeks review of 

a Workers' Compensation Board order vacating a citation and 
penalty. We reverse and reinstate the citation and penalty. 
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APD cited defendant, a masonry contractor, for a 
violation of OAR 437-83-1959, a rule governing the use of 
scaffolding and ladders on construction sites. The rule 
requires: 

"Guardrails and toeboards shall be installed on all open 
sides and ends of platforms more than 10 feet above the 
ground or floor, except needle-beam, ladderjacks and float 
scaffolds, (see Rules 437-83-2446, 437-83-2496 and 
437-83-2536)."' 

The Board held that APD should instead have cited OAR 
437-83-2169, which provides: 

"Tubular welded frame scaffolds shall be equipped with 
guardrails as prescribed in rules 437-83-1959 through 
437-83-1976." 

The Board reasoned that APD erred in citing a general rule 
prescribing standards for all types of platforms, rather than 
the specific rule prescribing safety standards for tubular 
welded frame scaffolding, because, 

"where the specific standard [OAR 437-83-2169] addressed a 
specific condition (guardrails as prescribed), then it is not 
appropriate for the general standard [OAR 437-83-1959] to 
become applicable, and that is the situation in this case." 
(Emphasis in original.) 

I t vacated the citation and the penalty. 
The rule of statutory construction that a specific rule 

controls over a general rule applies in a situation where there 
is a conflict or inconsistency between the two rules. ORS 
174.020; Davis v. Wasco Intermediate Education District, 286 
Or 261, 593 P2d 1152 (1979). There is no inconsistency or 
conflict between the two rules. The rule cited by Al 'D , 
although in a section pertaining to all scaffolding and ladders, 
contains specific requirements necessary to the implementa
tion of tho rulo that the Board concluded nhoulri hnvo been 
cited,, OAR 437-83-2169. Furthermore, (5AR 437-83-2 Ki'j 
incorporates by reference the rule actually cited. Thus, the 
two rules are complementary rather than contradictory. 

Cite as 97 Or App 504 (1989) 507 

Given the language of the two rules at issue, citation 
of either rule would have been adequate to inform defendant 
of the violation with which he was charged. Accordingly, we 
hold that the Board erred in vacating the citation and the 
penalty. 

Reversed and remanded for reinstatement of the cita
tion and penalty. 
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508 July 12, 1989 No. 435 

I N THE COURT OF APPEALS OF THE 
STATE OF OREGON 

ACCIDENT PREVENTION DIVISION, 
Petitioner, 

v. 
BLISS, 

dba Bliss Roofing Co., 
Respondent. 

(SH 87-178; CA A50316) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted June 5,1989. 
John T. Bagg, Assistant Attorney General, Salem, argued 

the cause for petitioner. With him on the brief were Dave 
Frohnmayer, Attorney General, and Virginia L. Linder, Solic
itor General, Salem. 

James R. Watts, Portland, argued the cause for 
respondent. With him on the brief was Watts & Watts, Port
land. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

RIGGS, J. 
Reversed and remanded for reinstatement of citation and 

penalty. 

510 Accident Prevention Division v. Bliss 

R I G G S , J . 
Accident Prevention Division (APD) seeks review of 

a Workers' Compensation Board referee's order vacating a 
safety violation citation and penalty. We reverse and reinstate 
the citation and penalty. 

APD cited defendant, a roofing contractor, for violat
ing OAR 437-83-2519, which requires a catch platform below 
the working area of roofs of a particular height above the 
ground and having a particular slope. An inspection of the job 
site had revealed three employes installing roofing materials 
on a three-story house without either a catch platform or 
safety belts attached to a lifeline.1 The inspector noted that 
"employes were exposed to a fall of 25 feet to soft mud below." 
APD assessed a penalty for that and two other violations that 
are not at issue in this appeal. 

Defendant appealed the citation to the Hearings 
Division of the Workers' Compensation Board. In its 

1 OAR 437-83-2519 provides: 
"A catch platform shall be installed below the working area of roofs more than 

16 feet from the ground to eaves with a slope of greater than 4 inches in 12 inches 
without a parapet: In width, the platform shall extend 2 feet beyond the protection 
of the eaves and shall be provided with a guardrail, mid-rail, and toeboard. 

"NOTE: This provision shall not apply where employes engaged in work on 
such roofs are protected by a safety belt attached to a lifeline." 
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amended opinion and order the Board found that the roof 
height and slope brought the project within OAR 437-83-2519 
and that there was no catch platform or safety belt and lifeline 
protection. The Board also found that the cost of installing a 
catch platform for use in a single-family residential roofing 
project was $2,000 and that that cost is "prohibitive." I t con
cluded that the "economic feasability [sic] defense has been 
established." I t vacated the citation and penalty. 

APD argues that the Board erred in finding economic 
infeasability a legitimate defense to a charge of violating OAR 
437-83-2519. I t also argues that, even if the defense were legit
imate, no substantial evidence supports the referee's conclu
sion that defendant could not feasibly comply with OAR 
437-83-2519.2 Because we agree that there is no substantial 
Cite as 97 Or App 508 (1989) 511 

evidence supporting the Board's conclusion, we do not reach 
the question of the applicability of the economic infeasability 
defense to the regulation at issue. 

Defendant Bliss test if ied regarding the costs 
involved: 

" I f you were to use a metal one, a scaffolding plank, you're 
looking at, on a house this size, to set it up, probably two days 
for two guys, and I don't have a clue. Two thousand dollars, 
maybe, to set it up. 

"Q. And then the same to take it down, or does that 
include taking it down? 

"A. I'm just guessing."3 

Even i f defendant's guess were correct, there is no explanation 
of why that cost is prohibitive. There is no evidence of the 
total construction costs of the house; there is no evidence 
about whether a scaffold is reusable, either in part or totally; 
and there is no test or standard articulated that would be 
applicable in other cases alleging a violation of the same reg
ulation. The referee's determination that compliance with the 
regulation would be economically infeasible appears simply to 
be an ad hoc view that the safety measure is too expensive. 
Accordingly, we reverse the order and reinstate APD's .cita
tion and penalty.4 

The purposes of the Oregon Safe Employment Act 
are to provide working conditions as safe and as healthful as 
possible, to preserve human resources and to reduce the bur
den created by occupational injury and disease. ORS 654.003. 
The Board's order could reduce protection to the worker, con
trary to the act's purpose, without there being substantial 
evidence that compliance with the regulations is economically 
infeasible. 

Reversed and remanded for reinstatement of the cita
tion and penalty. 

2 Petitioner also assigns as error the Board's conclusion that brackets and toe-
boards are an acceptable alternative safety measure. Because we reverse, we do not 
consider thai assignment of error. 

3 Defendant also testified that he believed that the use of* catch platforms would 
drive the cost of houses up because of increased costs for liability insurance and 
workers' compensation coverage. That statement defies logic. 

* The parties stipulated at the hearing that, if a violation were found, a $65 penalty 
would be appropriate. Therefore, we reinstate that penalty, despite the fact that it was 
originally imposed for all three cited violations combined. 
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-512 July 12, 1989 No. 436 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
David S. Zimmerman, Claimant. 

A G R I P A C , INC. , et al, 
Petitioners, ;V 

v. 
Z I M M E R M A N , 

Respondent. 
(86-15055; CA A49347) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted March 10,1989. y 

Jerald P. Keene, Portland, argued the cause for petitioners. 
With him on the brief was Roberts, Reinisch & Klor, P.C., 
Portland. 

J . Michael Alexander, Salem, argued the cause for 
respondent. With him on the brief was Burt, Swanson, 
Lathen, Alexander & McCann, Salem. 

Before Graber, Presiding Judge, and Riggs and Edmonds, 
Judges. 

E D M O N D S , J . 

Reversed and remanded for reconsideration. 

Riggs, J . , dissenting. 

514 Agripac, Inc. v. Zimmerman 

E D M O N D S , J . 

Employer seeks review of an order .̂of the Workers' 
Compensation Board that reversed the referee and set aside 
its denial of compensability. We review for substantial evi
dence and errors of law. ORS 656.298(6); Armstrong v. Asten-
Hill Co., 90 Or App 200, 206, 752 P2d 312 (1988). 

Claimant injured his left knee in October, 1986, when 
he jumped approximately five feet to the ground from a load
ing dock of employer. The injury occurred as claimant was 
leaving work to go home after completing his shift. He jumped 
from the dock rather than use a nearby flight of stairs. The 
issue is whether his injury is compensable. 

To be compensable, an injury must arise out of and in 
the course of employment. Former ORS 656.005(8) (a). 1 "If the 
injury has sufficient work relationship, then it arises out of 
and in the course of employment * * *." Rogers u. SAIF, 289 Or 
633, 643, 616 P2d 485 (1980). An on-premises injury has suffi
cient work relationship if it occurs while the employe is leav
ing work, unless the employe was engaged in conduct not 
expressly or impliedly allowed by the employer. Clark v. U.S. 
Plywood, 288 Or 255, 260-61, 266-67, 605 P2d 265 (1980); see 

-1549-



Cite as 97 Or App 512 (1989) 515 

also Bailey v. Peter Kiewit and Sons, 51 Or App 407, 410-11, 
626 P2d 3 (1981). 

. The Board concluded that Clark v. U.S. Plywood, 
supra, Tdoes not apply to an employe who is engaged in "going 
and coming activities." Clark is not so limited.2 The Board 
made an error of law in failing to apply Clark. 

Because the Board did not apply the standard con
tained in Clark, it also did not make all of the necessary 
findings. Claimant's on-premises injury occurred as he was 
leaving work. Therefore, whether his injury is compensable 
turns on whether employer expressly or impliedly allowed him 
to jump from the dock. The Board made no finding on that 
question.3 

Reversed and remanded for reconsideration. 

R I G G S , J . , dissenting. 

Under Clark v. U.S. Plywood, 288 Or 255, 266-67, 605 
P2d 265 (1980), claimant's injury was compensable if his'con
duct was expressly or impliedly allowed by employer. "For 
example, where an employer acquiesces in a course of on-
premises conduct, compensation is payable for injuries which 
might be sustained from that activity." 288 Or at 267. 

T h e Board found that "employer had never 

1 Because claimant's injury occurred in October, 1986, former ORS 656.005(8) (a) 
is applicable, rather than ORS 656.005(7)(a), which was not in force in its current 
form until 1987. See ORS 656.202(2). 

Former ORS 656.005(8)(a) provided: 
"A 'compensable injury' is an accidental injury, or accidental injury to prosthetic 
appliances, arising out of and in the course of employment requiring medical 
services or resulting in disability or death; an injury is accidental if the result is an 
accident, whether or not due to accidental means. However, 'compensable injury' 
does not include injury to any active participant in assaults or combats which are 
not connected to the job assignment and which amount to a deviation from 
customary duties." 

ORS 656.005(7)(a) currently provides: 
"A 'compensable injury' is an accidental injury, or accidental injury to pros

thetic appliances, arising out of and in the course of employment requiring medi
cal services or resulting in disability or death; an injury is accidental if the result is 
an accident, whether or not due to accidental means. However, 'compensable 
injury' does not include: 

"(A) Injury to any active participant in assaults or combats which are not 
connected to the job assignment and which amount to a deviation from customary 
duties; or 

"(B) Injury incurred while engaging in or performing, or as the result of 
engaging in or performing, any recreational or social activities solely for the 
worker's personal pleasure." 
2 The express or implied allowance test applies to 
"[on-premises ijnjuries sustained while engaged in * * * incidental activities not 
directly involved with the performance of the appointed task, such as preparing 
for work, going to or from the area of work, eating, rest periods, going to the 
bathroom, or getting fresh air or a drink of water." Clark v. U.S. Plywood, supra, 
288 Or at 260. 
3 The only findings of fact that the Board made relating to the issue are these: 

"The employer had never instructed claimant not to jump from the dock and 
claimant had done so on several occasions in the presence of supervisory personnel 
without reprimand. An employee manual issued by the employer and read by 
claimant prior to the date of the injury prohibited 'unsafe acts' on the employer's 
premises. The manual, however, did not expressly designate jumping from a 
loading dock as an 'unsafe act.' " 
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instructed claimant not to jump from the dock and claimant 
had done so on several occasions in the presence of super
visory personnel without reprimand." That finding of 
employer's acquiescence in claimant's conduct is sufficient to 
support compensation under Clark. Because the finding is 
supported by substantial evidence, I would affirm. 

I dissent. 

30 ! August 9, 1989 No. 480 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

C A R R , 
Appellant, 

v. 
U S W E S T D I R E C T C O M P A N Y et al, 

Respondents. 
(A8703-01982; CA A49675) 

Appeal from Circuit Court, Multnomah County. 

William S. McLennan, Judge. 

Argued and submitted April 28,1989. 

Richard C. Busse, Portland, argued the cause for appellant. 
With him on the briefs was Donald B. Potter, Portland. 

Susan M. Hammer, Portland, argued the cause for 
respondent U S West Direct Company. With her on the brief 
were Charles F . Adams and Stoel Rives Boley Jones & Grey, 
Portland. 

No appearance for respondent Jeff Pickthorn. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Affirmed. 

32 Carr v. U S West Direct Co. 

W A R R E N , J . 

Plaintiff appeals a judgment dismissing her claim 
entitled "invasion of privacy" against defendants U S West 
Direct Company (U S West) and Pickthorn and granting sum
mary judgment to U S West on her claims of intentional 
infliction of emotional distress, assault, battery and negli
gence. We affirm. 

We summarize the evidence on summary judgment in 
the light most favorable to plaintiff. Seeborg v. General Motors 
Corporation, 284 Or 695, 699, 588 P2d 1100 (1978).1 Plaintiff 
worked as an outside sales representative for U S West. At the 
relevant time, Pickthorn was her supervisor. As a part of her 
job, plaintiff called on businesses to solicit ads. It was common 
for supervisors to accompany sales people, and on June 20, 
1986, plaintiff invited Pickthorn to join her for her appoint
ments. In the course of that day, Pickthorn sexually harassed, 
assaulted and, finally, raped plaintiff. He continued to harass 

1 We disregard evidence not admissible on a summary judgment motion. ORCP 
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her sexually in the office after that time. She did not report the 
incidents until September, 1986, because she believed that the 
company had a de facto policy to ignore male supervisors' 
harassment of female employes, and she feared reprisal or the 
loss of her job. 

The record on summary judgment shows that, in 
October, 1983, plaintiff had been sexually harassed by another 
manager and that approximately six weeks later she had 
reported that incident to fellow workers. They suggested that 
she contact the union, which she or someone else did. The 
company acted on the union's complaint the following 
October. 

Plaintiff testified in her deposition that she and other 
women are of the-opinion that it is difficult to have anything 
done by U S West about sexual harassment. She testified 
further that, during her time with the company, she has heard 
the remark, "What goes on the road stays on the road," from 
managers and sales people alike, and that she believes, based 
only on what she has heard from other workers, that it reflects 

- a corporate policy that U S West will not concern itself with 
sexual harassment of female employes. The evidence shows 
Cite as 98 Or App 30 (1989) 33 

that Pickthorn and U S West's Director of Human Resources 
were familiar with that expression. 

Evidence also shows that U S West had an official 
policy that sexual harassment and discrimination would not 
be tolerated, that it conducted regular training for its 
employes and supervisors concerning harassment and that 
Pickthorn had participated in that training. Early in 1985, U S 
West learned of alleged sexual harassment by Pickthorn while 
managing a telephone sales group. After investigation, the 
company found that he had engaged in inappropriate sexual 
"horseplay." U S West disciplined Pickthorn by denying hinv 
a bonus, not permitting him to attend a high achiever's holi
day, transferring him laterally to an outside sales office, plac
ing him on one-year probation, beginning March, 1985, and 
warning him that further complaints could result in his dis
charge. 

During the probationary period, Pickthorn was under 
the supervision of Doyle, who had frequent contacts with him 
and spoke with his sales crew and other managers to assure 
that his conduct was professional. There were no reports of 
inappropriate behavior. Plaintiff asked to be on Pickthorn's 
crew, and she worked for him from August, 1985, to June, 
1986, without incident. She reported to Doyle that Pickthorn 
was an excellent manager. She testified in deposition that U S 
West could have had no knowledge that Pickthorn was dan
gerous or that he would rape her or any other employe. In a 
later affidavit, she stated that she believed that U S West 
knew that Pickthorn had a violent temper and was intimidat
ing. Plaintiffs September, 1986, report of harassment and 
rape was the first report of misconduct that U S West had 
received regarding Pickthorn since he began probation. Her 
charges were investigated, and Pickthorn was fired. 

Plaintiffs first complaint contained a claim entitled 
"invasion of privacy" against both defendants. The trial court 
struck it on the theory that it did not state a claim. Plaintiffs 
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amended complaint contains three claims entitled "inten
tional infliction of emotional distress." The first, against 
Pickthorn and U S West, is based solely on Pickthorn's con
duct, and plaintiff alleges that U S West is liable on a theory of 
respondeat superior. The second claim alleges that U S West is 
directly liable, because it has a de facto policy of ignoring 

34 Carr v. U S West Direct Co. 

sexual harassment of women. The third claim alleges that U S 
West is directly liable, because it had a de facto policy to 
overlook harassment and nevertheless transferred Pickthorn 
to a location where it would be easy for him to engage in sexual 
harassment. Plaintiff also pleaded claims for assault and bat
tery against both Pickthorn and U S West, again asserting 
that U S West's liability arises on a theory of respondeat 
superior. The sixth claim, against U S West directly, is for 
negligence. The trial court granted summary judgment for U S 
West on each claim, either on the theory that it is exempt 
from tort liability pursuant to ORS 656.0182 or that there is no 
factual basis for direct liability. 

The first question is whether, under the workers' 
compensation law, U S West is exempt from liability on any of 
the claims. O R S 656.018(1) makes the provisions of ORS 
chapter 656 exclusive with respect to liability arising out of a 
compensable injury. In determining whether the injury is com
pensable, we examine the relationship between the injury and 
the employment: Was the "work connection" sufficient? 3 

Cite as 98 Or App 30 (1989) 35 
A 

Rogers v. SAIF, 289 Or 633, 616 P2d 485 (1980). 

The first significant fact is that claimant was injured 
in the course of her employment, i.e., during the time, at the 
place and in the circumstances of employment. She was per
forming her job when she was assaulted. This factor weighs in 
favor of compensability; however, it is not by itself determin
ative. Also relevant is the question of "causation," i.e., 
whether the injury "arose out o f the employment. Here the 

2 ORS 656.018 provides: 
"(l)(a) The liability of every employer who satisfies the duty required by 

ORS 656.017(1) is exclusive and in place of all other liability arising out of 
compensable injuries to the subject workers, the workers' beneficiaries and any
one otherwise entitled to recover damages from the employer on account of such 
injuries or claims resulting therefrom, specifically including claims for contribu
tion or indemnity asserted by third persons from whom damages are sought on 
account of such injuries, except as specifically provided otherwise in ORS 656.001 
to 656.794. 

« * * * * « 

"(2) The rights given to a subject worker and the beneficiaries of the subject 
worker for compensable injuries under ORS 656.001 to 656.794 are in lieu of any 
remedies they might otherwise have for such injuries against the worker's 
employer under ORS 654.305 to 654.335 or other laws, common law or statute, 
except to the extent the worker is expressly given the right under ORS 656.001 to 
656.794 to bring suit against the employer of the worker for an injury. 

"(3) The exemption from liability given an employer under this section is 
also extended to the employer's insurer, the department, and the employes, 
officers and directors of the employer, the employer's insurer and the department 
except that the exemption from liability shall not apply: 

"(a) Where the injury is proximately caused by wilful and unprovoked aggres
sion by the person otherwise exempt under this subsectionf.]" 
^In'this context, the question of compensability is not a "matter concerning a 

claim" over which the Workers' Compensation Board has exclusive jurisdiction. ORS 
656.704. Additionally, in view of the undisputed evidence, we can decide the question 
as a matter of law. 

Employer contends" that plaintiff has raised the question of compensability for the 
first time on appeal. We conclude, however, that employer raised the issue at trial 
when it asserted that ORS 656.018 applies. 
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connection to the work is weak. The source of the injury bears 
little or no relationship to the employment. There is no evi
dence that the assaults were provoked by anything related to 
the work. See Youngren v. Weyerhaeuser Co., 41 Or App 333, 
597 P2d 1302, rev den 288 Or 81 (1979). There is no evidence/ 
that the nature of the job or the job environment created or, 
enhanced the risk of assault. The fact that the employment 
placed plaintiff and Pickthorn together is not, in itself, 
enough.4 See City of Richmond v. Braxton, 290 Va 161, 335 
SE2d 259 (1985). An employer is not subject to the workers' 
compensation law for all injuries to an employe irrespective of 
the cause merely because the employe is injured while working 
at the place of employment. There must be some causal link 
between the occurrence of the injury and a risk connected with 
the employment. Phil A. Liuesley Co. v. Russ, 296 Or 25, 672 
P2d 337 (1983). That link has not been established here, and 
we conclude, therefore, that the evidence on summary judg
ment does not compel the conclusion that the occurrence was 
covered by the workers' compensation law.5 U S West is there
fore not entitled to summary judgment on the ground that it is 
exempt from liability pursuant to ORS 656.018. 

Contrary to defendant's contention, Palmer v. Bi-
Mart, 92 Or App 470, 758 P2d 888 (1988), does not require a 
different result. We held that the Workers' Compensation Act 
does not operate to the exclusion of the statutory discrimina
tion law, ORS 659.121. We also held that the fact that the 
plaintiff had an accepted workers' compensation claim for 
injuries arising out of sexual harassment did not prevent her 

36 Carr v. U S West Direct Co. 

from bringing a statutory discrimination claim and a common 
law claim for intentional infliction of emotional distress 
against her employer and supervisor. Because the compensa
tion claim had been accepted, we assumed, for the purpose of 
our analysis, that it was compensable. We did not decide 
whether, under the circumstances of that case, the claim was, 
in fact, compensable. The issue was not before us. 

We next consider whether, as a matter of law, U S 
West could be vicariously liable for the injuries sustained by 
plaintiff. In order for an employer to be vicariously liable for 
the intentional tortious conduct of an employe, the employe 
causing the harm must be acting within the time and space 
limits of the employment and must be motivated at least par
tially by the purpose to serve the employer. The work must be 
of a kind that the employe was hired to perform. See G. L. v. 
Kaiser Foundation Hospitals, Inc., 306 Or 54, 757 P2d 1347 
(1988). Here, the evidence on summary judgment does not 
indicate that Pickthorn was acting other than for personal 
motives. There is no indication that the employment was even 
remotely the cause of his conduct. The trial court correctly 
granted summary judgment to U S West on the claims of 
intentional infliction of emotional distress, assault and bat
tery and correctly dismissed the claim of "invasion of privacy" 
against U S West. All of those claims were based on a theory of 
vicarious liability. 

4 If we had held otherwise on the negligence claim, see 98 Or App at 37 (1989), 
there might be an argument that U S West's negligence created an increased risk. 

5 Contrary to U S West's contention in its brief, whether plaintiff suffered from 
the type of injury for which compensation may be awarded is not determinative of 
whether the particular injury is compensable. 
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The only question remaining is whether the evidence 
on summary judgment creates a question of fact concerning 
whether U S West is directly liable on the other three tort 
claims. The two claims for intentional infliction of emotional 
distress are based on the allegations that U S West main
tained a de facto policy of allowing sexual harassment of 
female employes and transferred Pickthorn to a new location 
even though it was aware of his tendency to take advantage of 
that policy. We conclude that there is no evidence to support 
those allegations. Plaintiff relies on the evidence that indi
viduals who worked for U S West, including Pickthorn, were 
familiar with and repeated the expression "What goes on the 
road stays on the road" and that plaintiff interpreted that 
expression to state a policy that the company would ignore 
sexual harassment. What plaintiff believes is not evidence, 
however, that the expression, whatever it meant, was a state
ment of corporate policy. 
Cite as 98 Or App 30 (1989) 37 

The negligence claim alleges that U S West failed to 
train, control or supervise Pickthorn and that it was negligent 
in retaining him and in maintaining a sexually hostile work
place. Plaintiffs argument consists only of a general state
ment that the record supports the allegations. The evidence 
most favorable to plaintiff shows that, when U S West learned 
of Pickthorn's conduct while managing a telephone sales 
group in 1985, it disciplined him, transferred him to a new 
location and placed him on probation under the supervision of 
Doyle, with whom he had frequent contact. The reports that 
Doyle received concerning Pickthorn's conduct were positive, 
including a report from plaintiff that Pickthorn was an excel
lent manager. Plaintiff testified by deposition that U S West 
could not have known that Pickthorn was dangerous or that 
he would rape her or any other employe. The only evidence to 
the contrary is plaintiffs later affidavit that she believed that 
U S West knew that Pickthorn had a violent temper and was 
intimidating. That evidence does not alone create a question 
of fact for the jury. See Henderson-Rubio v. May Dept. Stores, 
53 Or App 575, 632 P2d 1289 (1981). 

We hold that the evidence shows, as a matter of law, 
that U S West's conduct did not fall below the standard of 
acceptable conduct and that the trial court therefore correctly 
granted summary judgment to U S West on the negligence 
claim. Stewart v. Jefferson Plywood Co., 255 Or 603, 469 P2d 
783 (1970). 

With regard to the invasion of privacy claim against 
Pickthorn, we conclude that the trial court erred in striking it 
for failure to state a claim, because the allegations at least 
stated a claim for battery. The error was not prejudicial, how
ever, because the allegations are identical to the allegations in 
the battery claim that were not stricken.6 

Affirmed. 

6 In reaching oW conclusion that the allegations duplicate the "battery" claim, we 
disregard the conclusory allegation: "Defendant's conduct unreasonably intruded into 
Plaintiffs private affairs or concerns, and Defendants are liable to her for invasion of 
privacy." See Holden v. Pioneer Broadcasting Co., et al, 228 Or 405, 417-18, 365 P2d 
845, cert den 370 US 157 (1961). 
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I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Manuel Garcia-Maciel, Claimant. 

A M F A C , INC. , 
Respondent, 

v. 
G A R C I A - M A C I E L et al, 

Respondents, 
and 

S C H W A B E , W I L L I A M S O N & W Y A T T , 
Petitioners. 

(86-07831, 86-07830; CA A49398 (Control)) 

In the Matter of the Compensation of 
Jane E . Stanley, Claimant. 

K - M A R T CORP. , 
Respondent, 

v. 
S T A N L E Y , 
Respondent, 

and 
S C H W A B E , W I L L I A M S O N & W Y A T T , 

Petitioners. 
(86-11196; CA A49399) 

In the Matter of the Compensation of 
Phillip Carpenter, Claimant. 

M O N T G O M E R Y W A R D & CO. et al, 
Respondents, 

v. 
C A R P E N T E R , 

and 
S C H W A B E , W I L L I A M S O N & W Y A T T , 

Petitioners. 
(86-03489; CA A49400) 

Cite as 98 Or App 88 (1989) _89 

In the Matter of the Compensation of 
Elmer Jacobs, Claimant. 

W E Y E R H A E U S E R COMPANY, 
Respondent, 

v. 
J A C O B S , 

Respondent, 
and 

S C H W A B E , W I L L I A M S O N & W Y A T T , 
Petitioners. 

(86-07590; CA A49401) 
(Cases consolidated) 
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Judicial Review from Workers' Compensation Board. 

Argued and submitted June 2,1989. 

Mildred J . Carmack, Portland, argued the cause for peti
tioners. On the brief were Schwabe, Williamson & Wyatt and 
Ridgway K. Foley, Jr., P.C., Portland. 

Robert K . Udziela, Portland, waived appearance for 
respondents Manuel Garcia-Maciel and Phillip Carpenter. 

Robert Wollheim, Portland, waived appearance for 
respondent Jane E . Stanley. 

No appearance for respondents Amfac, Inc., Oregon Gar
den Products, K-Mart Corp., Montgomery Ward & Co., Aetna 
Casualty Co., Weyerhaeuser Company and Elmer Jacobs. 

Before Richardson, Presiding Judge, and Newman and 
Deits, Judges. 

R I C H A R D S O N , P. J . 

Reversed and remanded. 

Cite as 98 Or App 88 (1989) 91 

R I C H A R D S O N , P . J . 

Petitioners are attorneys. They seek review of the 
Workers' Compensation Board's denial of their requests for 
approval of "client-paid" attorney fees in four Board proceed
ings1 in which petitioners represented employers or self-
employed insurers. See ORS 656.388(1). The Board based the 
denial on petitioners' failure to file their requests within 15 
days after the last brief was filed in each of the proceedings. 
OAR 438-15-027(l)(d) provides: 

"A statement of services for proceedings on Board review 
of a referee's order shall be filed within 15 days after the filing 
of the last brief to the Board." 

Notice of proposed rulemaking was given on 
November 15, 1987, and the rule was promulgated on 
December 18 and took effect on January 1,1988. The last brief 
in each of the proceedings was filed even before the proposal, 
let alone the adoption, of the rule—the most recent on 
October 14,1987. The Board concluded, however, that the rule 
should be applied retroactively, and it refused the requests. 
Petitioners assign error to the retroactive application of the 
rule. 

The threshold question is whether we have jurisdic
tion.2 Petitioners seek direct review of the Board's orders pur
suant to ORS 656.298(1). ORS 656.388(2) provides: 

"If an attorney and the referee or board cannot agree upon 
the amount of the fee, each forthwith shall submit a written 
statement of the services rendered to the presiding judge for 
the circuit court in the county in which the claimant resides. 
The judge shall, in a summary manner, without the payment 
of filing, trial or court fees, determine the amount of such fee. 

1 The four are consolidated on review. 
2 We raised that question sua sponte, and petitioners filed a memorandum in 

response before filing their brief. We then made a tentative decision that we had 
jurisdiction, subject to reexamination in this opinion. 
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This controversy shall be given precedence over other pro
ceedings." 

See Greenslitt v. City of Lake Oswego, 305 Or 530, 754 P2d 570 
(1988). 

Petitioners argue that ORS 656.388(2) does not give 

92 Amfac, Inc. v. Garcia-Maciel 

the circuit court jurisdiction here, because, inter alia, these are 
not disputes over the amount of attorney fees and, therefore, 
the Board's order is reviewable by us under ORS 656.298(1). 
We agree with that conclusion. The only decision that ORS 
656.388(2) assigns to the circuit court is the "amount of the 
fee," and the only bases for decision that the statute specifies 
is a "written statment[s] of the services rendered." A circuit 
court proceeding is required to be summary in nature. ORS 
656.388(2) was not designed for or intended to apply to pro
ceedings such as this, which happen to involve attorney fees 
but which turn on legal or factual questions that go well 
beyond disagreement over the amount of fees to be allowed. 

On the merits, we agree with petitioners. As applied 
to these cases, the Board's retroactive application of the rule 
would disallow attorney fees to petitioners unless they had 
performed the impossible—or at least purely fortuitous—act 
of complying with a rule that did not exist at the time com
pliance was putatively required. Under the circumstances, 
that application of the rule "is unreasonable in its prejudice to 
petitioners." Gooderham v. AFSD, 64 Or App 104, 109, 667 
P2d 551 (1983). 

Reversed and remanded.3 

3 Petitioners ask that we "reverse the Board's orders and award the full amount of 
attorney fees requested." We do not agree that the ultimate questions of the amount of 
attorney fees to be awarded, or their awardability, are now to be decided by us. The 
only issue that petitioners' assignment raises, and that we decide, is whether the 15-
day rule may be applied retroactively. 

244 Septmber 6, 1989 No. 516 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
John L . Partible, Claimant. 

S A I F C O R P O R A T I O N et al, 
Petitioners, 

IM

P A R T I B L E , 
Respondent. 

(WCB 87-14305; 87-08931; CA A50886) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 10,1989. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for petitioners. With him on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 
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L . Leslie Bush, Portland, argued the cause for respondent. 
With him on the brief was Tamblyn & Bush, Portland. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

W A R R E N , J . 

Affirmed. 

246 SAIF v. Partible 

W A R R E N , J . 

Claimant suffered a low back injury in 1980 while 
working for employer. Employer accepted the claim. In July, 
1986, while participating in an authorized training program as 
a short order cook, claimant sustained an injury to his neck 
and upper back. Employer accepted responsibility for the 
injury. The low back claim was closed in January, 1987, and 
the determination order included an award for temporary 
total disability for the entire training period.1 

The question is whether the 1986 injury, conceded by 
employer to be a new injury and not merely an aggravation of 
the original injury, should be treated as a new and indepen
dent injury claim for the purpose of calculating the period of 
claimant's aggravation rights. The Board ruled that it should 
be. Employer contends that the injury, compensable only 
because it is a natural and direct consequence of the original 
injury, see Wood v. SAIF, 30 Or App 1103, 569 P2d 648 (1977), 
rev den 282 Or 189 (1978), should be processed as part of the 
original claim and that claimant's aggravation rights should 
be calculated from the date of the original injury. 

In Wood, we addressed the question of the compen
sability of an injury experienced during vocational rehabilita
tion. We reasoned that the "concept of compensability for 
injuries sustained in the course of and arising out of employ
ment includes injuries during activities which are a direct and 
natural consequence of the original injury." 30 Or App at 
1108. We concluded that an injury sustained during an 
authorized period of vocational rehabilitation was a "direct 
and natural consequence" of the original injury and therefore 
compensable. 

Whether an injury experienced during vocational 
rehabilitation is a direct and natural consequence of the origi
nal injury is relevant to the question of causation and is deter
minative of the question of whether the original employer is 
responsible for the injury. Employer does not dispute that the 
injury experienced by claimant is related to the original injury 
and that it is responsible. It argues only that, from the claims 
processing standpoint, the injury should be treated as an 

Cite as 98 Or App 244 (1989) 247 

aggravation of the original injury. We agree with the Board 
that that is a question of fact to be evaluated in each case. The 
fact that an injury suffered during vocational rehabilitation is 
compensable because it is a direct and natural consequence of 
the original injury does not necessarily mean that it is com-

1 The rate of compensation for temporary total disability is not at issue. 
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pensable for purposes of claims processing as an aggravation 
of the original injury. The claim should be processed either as 
an aggravation or as a new injury, depending on the facts of 
the particular case. Substantial evidence supports the Board's 
finding that the July, 1986, event was a new injury. Accord
ingly, it should be processed as a new injury claim, with all the 
attendant attributes. 

Affirmed. 

No. 546 September 13, 1989 393 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Lucy Linn, Claimant, and 

In the Matter of the Complying Status of 
Lee Ann Clark, dba Shear Sunshine, Employer. 

C L A R K , 
dba Shear Sunshine, 

Petitioner, 
v. 

L I N N et al, 
Respondents. 

(85-07139; CA A50436) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 10,1989. 

Richard Wm. Davis, Portland, argued the cause for and 
filed the brief for petitioner. 

Robert E . Nelson, Gresham, argued the cause and filed the 
brief for respondent Lucy Linn. 

John A. Reuling, Jr., Assistant Attorney General, Salem, 
argued the cause for respondent S A I F Corporation. With him 
on the brief were Dave Frohnmayer, Attorney General, and 
Virginia L . Linder, Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Warren and 
Rossman, Judges. 

B U T T L E R , P. J . 

Reversed and remanded for determination of compen
sability. 
Cite as 98 Or App 393 (1989) 395 

B U T T L E R , P . J . 

Employer seeks review of an order of the Workers' 
Compensation Board determining that she is a noncomplying 
employer and holding that she is not entitled to contest the 
compensability of the claim, because she failed to deny it 
properly. We reverse and remand. 

Claimant injured her back in January, 1985, while 
working as a dog groomer, and filed a claim in March, 1985. 
On April 4, 1985, employer indicated on the form that the 
claim was denied. On April 17,1985, the Workers' Compensa
tion Department issued an order declaring employer to be a 
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noncomplying employer. ORS 656.052(2). Employer appealed 
the Department's order by a letter dated April 25, 1985, con
testing the determination that she was noncomplying and 
asserting that the claim was not compensable. Employer 
mailed a copy of the letter to claimant, but did not advise her 
of her hearing rights on a denied claim. ORS 656.262(8). On 
May 2, 1985, S A I F Corporation accepted the claim and noti
fied employer by letter that she had a right, pursuant to ORS 
656.283(1), to request a hearing if she believed that the claim 
was not compensable. OAR 436-80-060(1). On May 17, 1985, 
employer requested a hearing on the question of compen
sability. She did not mail a copy of that request to claimant; 
however, claimant and her attorney appeared at, and partici
pated in, the hearing. 

The referee determined that employer was a non-
complying employer and, finding that claimant was not credi
ble, decided that the claim was not compensable. He set aside 
SAIF's acceptance. Claimant appealed to the Board. 
Employer did not challenge the referee's determination that 
she is a noncomplying employer. She argued only that the 
claim is not compensable. The Board did not reach the merits 
of the question of compensability. It determined only that, 
because employer had never sent claimant a notice advising 
her of her right to a hearing on a denied claim, employer had 
never properly denied the claim and could not now contest its 
compensability. It held that claimant was entitled to compen
sation in spite of the referee's finding that the claim was not 
compensable. 

In reaching its result, the Board relied on our opinion 
in Derryberry v. Dokey, 91 Or App 533, 756 P2d 1255, rev den 
396. Clark v. Linn 

306 Or 661 (1988). There, the claimant contended that 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), prevented 
the noncomplying employer from denying a claim that SAIF, 
acting pursuant to its statutory obligation to process the 
claim, had accepted. We did not decide that question, because 
neither the noncomplying employer nor S A I F had denied the 
claim; therefore, we held that SAIF's acceptance stood. 

It is apparent from our opinion in Derryberry v. 
Dokey, supra, that the statutory scheme relating to the pro
cessing of claims against a noncomplying employer was not 
argued or brought to our attention or recognized by us. Here, it 
has been reviewed thoroughly by both employer and SAIF, 
which agrees with employer that the Board erred. It is clear 
that the statutes and administrative rules provide that i t is 
SAIF's responsibility to accept or deny a claim against a non-
complying employer. If S A I F denies the claim, the claimant 
has the right to a hearing; if it is accepted, the employer has 
that right. 

ORS 656.054(1) provides: 
"A compensable injury to a subject worker while in the 

employ of a noncomplying employer is compensable to the 
same extent as if the employer had complied with ORS 
656.001 to 656.794. * * * A claim for compensation made by 
such a worker shall be processed by the State Accident Insur
ance Fund Corporation in the same manner as a claim made 
by a worker employed by a carrier-insured employer * * *." 

At the relevant time, OAR 436-80-010 provided in part: 
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"When it comes to the attention of [the Compliance Sec
tion of the Workers' Compensation Division of the Depart
ment of Insurance and Finance] that an employer, who is a 
subject employer, had failed to provide workers' compensa
tion coverage for subject workers, Compliance shall issue an 
order, stating the pertinent facts, and declaring the employer 
to be a noncomplying employer." 

OAR 436-80-060(1) provided: 
"When Compliance issues an order under OAR 436-80-

010 declaring an employer a noncomplying employer, if a sub
ject worker has filed a claim for an injury sustained during the 
period of noncompliance while the worker was employed by 
such employer: 

"(a) Compliance shall refer the claim with a copy of the 
Cite as 98 Or App 393 (1989) 397 

order and the results of its investigation to the [State Accident 
Insurance] Fund for processing as required by ORS 656.054; 

"(b) Compliance shall inform the worker that the claim 
has been referred to the Fund; 

"(c) When the Fund accepts or denies the claim, it shall 
notify the claimant, employer and compliance of its action 
within the time required by ORS 656.262; and 

"(d) The notice shall also inform each party of the right 
to a hearjng under ORS 656.283 on questions of compen
sability." 

Once the Compliance Section determined that 
employer was a noncomplying employer, S A I F was required to 
accept or deny the claim. ORS 656.054; OAR 436-80-60. If 
SAIF denied the claim, it was required to inform claimant of 
her hearing rights. ORS 656.262(8); OAR 436-80-060. If S A I F 
accepted the claim, as it did here, it was required to notify 
employer of her right to a hearing under ORS 656.283(1)1 to 
contest compensability. OAR 436-80-060(l)(d). Employer 
requested a hearing pursuant to ORS 656.283 and is entitled 
to have the question of compensability determined. Whether 
or not employer properly denied the claim pursuant to ORS 
656.262 is irrelevant; that was SAIF's responsibility. Her right 
to litigate the compensability of the claim does not arise from/ 
ORS 656.262(8), but from ORS 656.283(1) and OAR 436-80-
060(l)(d). To the extent that Derryberry v. Dokey, supra, sug
gests a contrary result, it is disapproved.2 We conclude, there
fore, that the Board erred in failing to address the question of 
compensability. 

Reversed and remanded for determination of com
pensability. 

1 ORS 656.283(1) provides: 
"Subject to subsection (2) of this section and ORS 656.319, any party or the 

director may at any time request a hearing on any question concerning a claim." 
2 We note a factual distinction from Derryberry, ,in which a copy of the employer's 

letter to the Compliance Division was not sent to the claimant; here, employer sent a 
copy of its letter contesting compensability to claimant. Our rationale, however, makes 
the distinction immaterial. 
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I N T H E S U P R E M E C O U R T O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
William M. Albrecht, Claimant. 

T R I - M E T , INC. , 
Respondent on Review, 

v. 
A L B R E C H T , 

Petitioner on Review. 

(WCB 86-02160; CA A46942; S C S36036) 

In Banc 
On review from the Court of Appeals. * 

Argued and submitted June 14,1989. 

Merrill Schneider, Portland, argued the cause and filed the 
petition for petitioner on review. 

Scott H . Terrall, Portland, argued the cause for respondent 
on review. On the response to the petition for review was Eric 
R. Miller, Portland. 

Arthur C. Johnson and Douglas G. Schaller, of Johnson, 
Clifton, Larson & Bolin, Eugene, filed a brief amicus curiae on 
behalf of the Oregon Trial Lawyers Association. 

Thomas Michael Cooney and Connie K . Elkins, of Cooney, 
Moscato & Crew, P.C. , Portland, filed a brief amicus curiae on 
behalf of the Oregon Medical Association. 

Jerald P. Keene, of Roberts, Reinisch & Klor, P.C. , Port
land, filed a brief amicus curiae on behalf of the Association of 
Workers' Compensation Defense Attorneys, Associated 
Oregon Industries, and Oregon Self-Insurers Association. 

L I N D E , J . 

The decision of ihe Court of Appeals is reversed, and the 
decision of the Workers' Compensation Board is reinstated. 

* Judicial review of order of Workers' Compensation Board. 95 Or App 155, 768 
P2d421 (1989). 

Cite as 308 Or 185 (1989) 187 

LINDE, J . 

The Workers' Compensation Law requires that a 
claimant submit to a requested medical examination and that 
the claimant's rights to compensation may be suspended if the 
claimant refuses to submit to or obstructs the medical exam
ination. ORS 656.325(1). In the present dispute over the 
extent of claimant's permanent partial disability, claimant 
consented to an examination by designated physicians but 
insisted on the presence of his lawyer at the examination. The 
physicians refused to examine claimant with the lawyer pre
sent, and claimant's employer asserted that claimant's 
demand constituted an obstruction of the examination requir
ing suspension of his rights to compensation. The referee 
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rejected the employer's objection and made an award, and the 
Workers' Compensation Board affirmed. The Court of 
Appeals reversed the award and remanded the claim to the 
referee, holding that it was an abuse of discretion to allow 
claimant's demand for his lawyer's presence at a medical 
examination. Tri-Met, Inc. v. Albrecht, 95 Or App 155,768 P2d 
421 (1989). We reverse the decision of the Court of Appeals 
and reinstate the board's award. 

ORS 656.325(1)(a) provides: 

"Any worker entitled to receive compensation under ORS 
656.001 to 656.794 is required, if requested by the director, the 
insurer or self-insured employer, to submit to a medical exam
ination at a time and from time to time at a place reasonably 
convenient for the worker and as may be provided by the rules 
of the director. However, no more than three examinations 
may be requested except after notification to and authoriza
tion by the director. If the worker refuses to submit to any 
such examination, or obstructs the same, the rights of the 
worker to compensation shall be suspended with the consent 
of the director until the examination has taken place, and no 
compensation shall be payable during or for account of such 
period."1 

188 Tri-Met, Inc. v. Albrecht 

The Court of Appeals omitted any reference to its scope of 
review of the Workers' Compensation Board's decision. 
Instead, the court analogized the case to a civil action gov
erned by O R C P 44A.2 The court expressed its reasons why the 
presence of an attorney at a medical examination might affect 
the "neutral setting" and the "objective environment" of an 
independent medical examination and why these reasons 
should apply in workers' compensation cases. One of the briefs 
amicus curiae informs us that we are being invited "to partici
pate in a feud." If so, we are grateful, as the Court of Appeals 
should have been, that what the brief describes as "the newest 
pitched battle" in the feud is not properly fought on our turf. 

The Workers' Compensation Board is not a court; it 
is an administrative agency whose orders deciding claims the 
Court of Appeals reviews pursuant to the Administrative Pro
cedure Act, ORS 183.482.3 See ORS 656.298. The same amicus 

1 Because neither party's brief, petition, or response quoted the statute, we once 
again draw counsels' attention to ORAP 7.24: 

"If an appeal involves an ordinance, charter, statute, constitutional provision, 
regulation or administrative rule, so much of the provision as relevant shall be set 
forth verbatim with proper citation. If lengthy, such matter should be appended or 
footnoted and need not be set out verbatim if it appears in another brief in the case 
and is cross-referenced appropriately." 

2 Under ORCP 44A, the trial court decides the conditions under which a medical 
examination is to take place. The rule provides: 

"When the mental or physical condition or the blood relationship of a party, 
or of an agent, employee, or person in the custody or under the legal control of a 
party (including the spouse of a party in an action to recover for injury to the 
spouse), is in controversy, the court may order the party to submit to a physical or 
mental examination by a physician or to produce for examination the person in 
such party's custody or legal control. The order may be made only on motion for 
good cause shown and upon notice to the person to be examined and to all parties 
and shall specify the time, place, manner, conditions, and scope of the examina
tion and the person or persons by whom it is to be made." 
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also points out that independent medical examinations can 
and sometimes do arise before any occasion for a hearingjon a 
claim. An administrative rule, contemplated by ORS/ 
656.325(1), may provide how that examination is to be cori^ 
ducted. See OAR 436-60-090 et seq. In the absence of a valid 
rule, whether a worker "refuses to submit to any such exam
ination" or "obstructs the same" so as to justify suspension of 
compensation are questions to be decided in the course of 
claims in which an employer or insurer or the director raises 
this issue. 

We see no basis to hold that the board errs as a 
matter of law i f i t finds that a worker did not obstruct an 
independent medical examination by demanding to take along 
his lawyer. Nor do we see the board's decision as an exercise of 
agency "discretion." ORS 656.325(1) leaves the director dis
cretion whether to consent to a suspension of compensation, 
but the board's decision whether a refusal has occurred is not 
an exercise of "discretion." The worker's conduct may or may 
not be a refusal to submit to or an obstruction of the examina
tion depending on the nature of the examination, the intended 
conduct of counsel, and other circumstances, again assuming 
no failure to comply with a valid rule. The board may find the 
same insistence on the presence of a lawyer obstructive in one 
examination (perhaps, for instance, an examination depend
ing on tests to be taken by the worker in silence and con
centration) and not in another (for instance, the observation 
of technological examinations such as x-rays or blood tests). 
Unless defined by rules, refusal or obstruction is a finding of 
fact to be made on the evidentiary record and to be reviewed 
for substantial evidence. ORS 183.482(8)(c). In short, the 
forum for the "feud" is either the director or the Workers' 
Compensation Board, i f not the legislature. The Court of 
Appeals erred in substituting its judgment for that of the 
board. 

Here the employer asserted that the claimant 
"obstructed" the examination solely on the objections of the 
selected physician to conduct the examination in the presence 
of claimant's lawyer. The physician gave this explanation: 

"A. It is a very simple thing. It is a medical examination. My 
position isn't — is not that of an advocate. I'm a physician. 
My purpose is to take a history under the best circumstances... 

3 ORS 183.482(8) provides: , j 
"(a) The court may affirm, reverse or remand the order. If the court finds 

that the agency has erroneously interpreted a provision of law and that a correct 
interpretation compels a particular action, it shall: 

"(A) Set aside or modify the order; or • 
"(B) Remand the case to the agency for further action under a correct 

interpretation of the provision of law. j ' 
"(b) The court shall remand the order to the agency if it finds the agency's 

exercise of discretion to be: 
"(A) Outside the range of discretion delegated to the agency by law; 
"(B) Inconsistent with an agency rule, an officially stated agency posi

tion, or a prior agency practice, if the inconsistency is not explained by the 
agency; or 

"(C) Otherwise in violation of a constitutional or statutory provision. 
"(c) The court shall set aside or remand the order if it finds that the order is 

not supported by substantial evidence in the record. Substantial evidence exists to 
support a finding of fact when the record, viewed as a whole, would permit a 
reasonable person to make that finding." i , > . 
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190 Tri^Met, Inc. v. Albrecht 

The minute an attorney enters the examination, it becomes 
an advocate situation." 

In rejecting the employer's assertion of abstraction 
by claimant, the referee stated: 

" I do not find much merit in the objections raised by the 
proposed examiners in this matter. * * * Claimant's attorney 
has agreed to do nothing more than observe. The examiners' 
suggestion that an attorney's mere presence would taint the 
examination is patently absurd and only bolsters concerns 
over examiner objectivity." 

We take this to be a finding that the employer had not shown 
obstruction in fact, a finding that has adequate support in the 
record. 

The decision of the Court of Appeals is reversed, and 
the decision of the Workers' Compensation Board is rein
stated. 

254 August 29, 1989 No. 76 

I N THE SUPREME COURT OF THE 
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In the Matter of the Compensation of 
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DAWKINS, 
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Thomas W. Sondag, Portland, filed the responses and 
argued the cause for respondent on review. With him on the 
responses was Spears, Lubersky, Bledsoe, Anderson, Young & 
Hilliard, Portland. 

CARSON, J. 

The decisions of the Workers' Compensation Board and 
the Court of Appeals are reversed. The case is remanded to the 
Board for proceedings consistent with this opinion. 

* Judicial review from order of Workers' Compensation Board. 91 Or App 562,756 
P2d 60, reconsideration granted and former opinion adhered to, 93 Or App 349, 762 
P2d 329 (1988). 
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256 Dawkins v. Pacific Motor Trucking 

CARSON, J . 

In this workers' compensation case, the issue is 
whether claimant is entitled to temporary total disability from 
the time of his aggravation claim until the determination that 
he was permanently and totally disabled. Relying in part upon 
Outright u. Weyerhaeuser, 299 Or 290, 702 P2d 403 (1985), the 
hearings referee concluded that claimant is not entitled to 
temporary total disability. The Workers' Compensation 
Board affirmed, as did the Court of Appeals. Dawkins v. 
Pacific Motor Trucking, 91 Or App 562, 756 P2d 60, recon
sideration granted and former opinion adhered to, 93 Or App 
349, 762 P2d 329 (1988). We reverse the decisions below and 
remand the case to the Board. 

Claimant is a 63-year-old former truck driver. 
Employer is a trucking company. In August 1982, claimant 
was involved in a work-related highway collision, resulting in 
serious injury, including an injury to his head. He underwent 
surgery to relieve a subdural hematoma. Claimant recovered 
from dizzy spells and headache, but continued to suffer from 
movement disorder, stamina loss, and cognitive dysfunction. 

In February 1984, a determination order awarded 
claimant permanent partial disability of 176 degrees for 55 
percent unscheduled disability resulting from the head injury 
(amounting to $17,600). Claimant and employer later agreed 
to an additional permanent partial disability award of 96 
degrees for 30 percent unscheduled disability (amounting to 
an additional $9,600). The result was 85 percent total 
unscheduled permanent partial disability. 

In July 1985, claimant's physician determined that 
his condition had deteriorated. The movement disorder had 
increased, while stamina and cognitive ability had decreased. 
Claimant filed an aggravation claim. Employer agreed to pay 
medical expenses but refused to pay temporary total disability 
because claimant had "retired."1 

Cite as 308 Or 254 (1989) 257 

Subsequently, the Evaluation Division found claim
ant medically stationary and awarded him permanent total 
disability in lieu of permanent partial disability. It denied 
temporary total disability for the period between the filing of 
the aggravation claim (July 1985) and the award of permanent 
total disability (March 1986). 

In June 1986, a hearing was held to determine 
whether claimant was entitled to temporary total disability. 
Claimant was drawing Social Security disability and a union 
disability pension. On the advice of his physician, claimant 
had neither worked, nor sought work, since August 1982, the 
date of the work-related injury. Claimant had entered a voca
tional rehabilitation program in 1984, but he was terminated 
from the program because of his physical and mental condi
tion; 

1 In some instances, the measuring yardstick for denying compensation in this 
type of case has been characterized as whether the claimant has "voluntarily retired." 
See Outright v. Weyerhaeuser, 299 Or 290,293, 702 P2d 403 (1985); State v. Commis
sioner, 40 Ohio St 3d 44,531 NE2d 678 (1988). We prefer to state the test as whether 
claimant has "withdrawn from the work force" rather than "retired." The latter word 
blurs rather than sharpens the inquiry. 
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I t is undisputed that claimant's aggravation claim is 
related to his original compensable injury. Our inquiry focuses 
on whether claimant had withdrawn from the work force at 
the time of the aggravation of his prior work-related injury. I f 
claimant had then withdrawn from the work force, the deci
sion in Cutright v. Weyerhaeuser, supra, demands that he be 
denied temporary total disability. 

This court, in Cutright, defined temporary total dis
ability as "maintenance benefits intended to provide support 
and help replace lost income during the healing or recovery 
process." 299 Or at 302. In Cutright, each claimant sustained 
injury, was awarded permanent partial disability, and "volun
tarily left" the work force. Each claimant's condition wors
ened and required surgery, and each applied for compensation 
for medical services and for temporary total disability. The 
employers paid medical expenses but refused to pay tempo
rary total disability because claimants were no longer in the 
work force. 299 Or at 293. Relying on the claimants' voluntary 
withdrawal from the work force at the time of the aggravation 
of their prior work-related injuries, this court upheld the 
employers' refusal to pay temporary total disability. Id. 

Cutright did not speak to a claimant who, although 
unable to work because of a prior compensable injury, yet may 
remain in the work force. In this case, the referee, the Board, 
and the Court of Appeals read Cutright to preclude temporary 
total disability for such a claimant. That was too broad a 
258 Dawkins v. Pacific Motor Trucking 

reading of Cutright. The prior compensable injury may pre
vent the claimant from securing employment and, in extraor
dinary circumstances, may render futile any attempt to seek 
employment. 

To receive temporary total disability upon aggrava
tion of a work-related injury, the claimant must be in the work 
force at the time of the aggravation. Cutright v. Weyerhaeuser, 
supra. A claimant is deemed to be in the work force if: 

a. The claimant is engaged in regular gainful employment; or 
b. The claimant, although not employed at the time, is will

ing to work and is making reasonable efforts to obtain 
employment, Cutright v. Weyerhaeuser, supra, see ORS 
656.206(3); or 

c. The claimant is willing to work, although not employed at 
the time and not making reasonable efforts to obtain 
employment because of a work-related injury, where such 
efforts would be futile. Cf. SAIF v. Stephen, 308 Or 41, 
47-48, 774 P2d 1103 (1989). 

A claimant who is not employed, is not willing to be employed, 
or although willing to be employed is not making reasonable 
efforts to find employment (unless such efforts would be futile 
because of the work-related injury) has withdrawn from the 
work force. A claimant who, at the time of the aggravation of 
the work-related injury, has withdrawn from the work force is 
not entitled to temporary total disability. 

Here, claimant's 85 percent permanent partial dis
ability and worsened condition may excuse a failure to try to 
find employment and may avoid a finding that he had with
drawn from the work force if claimant otherwise was willing to 
work. We remand to the Board to find whether claimant had 
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withdrawn from the work force at the time of the aggravation 
of his prior work-related injury. 

The decisions of the Workers' Compensation Board 
and the Court of Appeals are reversed. The case is remanded 
to the Board for proceedings consistent with this opinion. 

290 August 29, 1980 No. 80 
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STATE OF OREGON 

In the Matter of the Compensation of 
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KORDON, 
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v. 
MERCER INDUSTRIES et al, 
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(WCB 86-01089; CA A45185; SC S36033) 

In Banc 
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Argued and submitted June 13,1989. 
John A. Reuling, Assistant Attorney General, Salem, 

argued the cause for petitioners on review. With him on the 
brief were Dave Frohnmayer, Attorney General, and Virginia 
Linder, Solicitor General, Salem. 

James L. Edmunson, Eugene, argued the cause for 
respondent on review. 

FADELEY, J. 
The decision of the Court of Appeals is affirmed. The deci

sion of the Workers' Compensation Board is reversed and the 
case is remanded to the Workers' Compensation Board to 
determine attorney fees. 

* Appeal from the Workers' Compensation Board. 94 Or App 582, 766 P2d 1050 
(1989). 

292 Kordon v. Mercer Industries 

FADELEY, J . 

This is a workers' compensation case concerning 
attorney fees. 

ORS 656.382(2) provides: 
"I f a * * *, request for review, * * * is initiated by an * * * 

insurer, and the * * *, board * * * finds that the compensation 
awarded to a claimant should not be * * * reduced, the * * * 
insurer shall be required to pay the claimant * * * a reasonable 
attorney fee in an amount set by the * * * board * * *." 

The issue in this case is whether the statute requires the 
Workers' Compensation Board to award attorney fees to a 
claimant who successfully defends against an insurer's 
response to a request for review seeking a reduction in the 
amount of the referee's disability award. 

In 1981, Claimant Kordon suffered a back injury 
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while employed as an iron worker at Mercer Industries and 
filed a claim for permanent total disability. Kordon was 
awarded compensation for disability of 45 percent, equal to 
144 degrees, for unscheduled permanent partial disability. 
After a hearing, a referee increased the award to 100 per cent 
unscheduled permanent partial disability equal to 320 degrees. 

Claimant sought board review requesting permanent 
total disability. SAIF responded, "The referee's award of 
100% unscheduled disability should be reduced." SAIF's 
response was entitled by it a "Cross-Appellant's Brief." The 
board affirmed the referee but denied claimant's request for 
attorney fees. Upon review, the Court of Appeals reversed the 
denial of attorney fees and remanded to the board to award 
fees. Kordon v. Mercer Industries, 94 Or App 582, 766 P2d 
1050 (1989). We allowed review solely on the attorney fee 
issue. Both parties rely on ORS 656.382(2). We affirm. 

After claimant sought board review, SAIF submitted 
a document entitled "Respondent's Brief/Cross-Appellant's 
Brief," which separately numbered and stated two "Issues." 
Regarding one issue, "Extent of Disability," SAIF affirma
tively requested that the 320 degrees awarded by the referee 
"be reduced," specifically suggested a 100 degree reduction 
equal to $10,000, and argued: 

"That portion of claimant's disability which is caused by 
Cite as 308 Or 290 (1989) 293 

degenerative disc disease cannot be used to rate claimant's 
unscheduled disability because it is unrelated to the compen
sable back strain. Claimant's unscheduled disability award 
should be reduced to reflect that portion of claimant's dis
ability caused by his failure to cooperate in his vocational 
rehabilitation." 

In order to retain his 320 degree award equal to $32,000, claim
ant had to defend against these arguments before the board. 

SAIF makes two arguments as to the proper charac
terization of its efforts to reduce the referee's compensation 
award. First, SAIF argues that "[t]here was no cross-request 
for review."1 Second, SAIF argues that, i f there was a cross-
request for review to the board, ORS 686.382(2) does not 
authorize an award of attorney fees in the cross-request con
text. 

In view of SAIF's specific request for a $10,000 reduc
tion in the referee's award, it is difficult to credit SAIF's 
position that there was no cross-request for review. ORS 
686.295(5) and board rules require a party to state in writing 
the issues and arguments the party asks the board to consider 
on review.2 Apparently SAIF asks us to infer that it made no 
"request." Yet SAIF stated in writing both the reduction it 
requested and the arguments i t urged for that result. 

1 The board's order denominates SAIF's request as "SAIF Corporation cross-
requests review" and "employer's cross-appeal." At that time, OAR 438-11-015(3) 
required that "[a]ny party who has filed a cross-request for review * * * include its 
cross-appellant's opening statement as a part of its respondent's brief." SAIF did that. 

2 ORS 656.295(5) provides in part: 
"The review by the board shall be based upon the record submitted to it * * * 

and such oral and written argument as it may receive. * * *" 
At the time SAIF's brief was filed with the board, OAR 438-11-010, titled "SCOPE OF 
BOARD REVIEW," provided in part: 

"The Board will not ordinarily entertain oral argument. All issues and argu
ments should be reduced to writing * * *." 
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I t would be semantic gamesmanship to argue that the 
issue tendered by SAIF's request to reduce compensation was 
the same as the issue claimant raised by requesting an 
increase in compensation. Although both issues generally con
cern the extent of compensation, the semantic game is fore
closed, in any event, by a portion of the analysis and holding in 
Teel v. Weyerhauser, 294 Or 588, 591, 660 P2d 155 (1983). In 

294 Kordon v. Mercer Industries 

that case we stated that the employer's cross-appeal to the 
Court of Appeals "forced claimant to defend his award," as a 
factual issue. 294 Or at 591. Also, we held that the employer's 
request for a reduced benefit "[raised] issues that would other
wise not be dealt with by the reviewing body." 294 Or at 590. 
Despite the employer's request, the Court of Appeals did not 
reduce claimant's award and this court held that the employer 
was deemed to have "initiated" an appeal on the compen
sability issue and was subject to an award of attorney fees 
under ORS 656.382(2). 

Assuming, arguendo, that SAIF's request were not 
formally a cross-request, SAIF'S cross-appeal brief con
stitutes a request for review initiated by SAIF seeking reduced 
compensation. Attorney fees are due under the express words 
of ORS 656.382(2), which obligate the board to award such 
fees where an insurer initiates a request for a reduction in 
compensation but is unsuccessful. 

SAIF's second argument — that a "cross-request" for 
review was intentionally omitted from ORS 656.382(2)'s man
date for reasonable attorney fees — lacks any supporting 
authority. It is true that the Workers' Compensation statutes 
do not employ the terminology of cross-request. ORS 656.295, 
ORS 656.313, and ORS 656.382 uniformly describe a request 
that the board change an award as a "request for review". No 
statutory distinction is made based on whether the request is 
brought by a claimant, an employer, or an insurer or whether 
or not it is the opening request to the reviewing authority or a 
request in a response of the opposing party. An employer or 
insurer, when responding to a claimant's "request for review," 
is permitted to seek other changes in the applicable order, but 
the statutes do not denominate any party's challenge to the 
referee's order by any name other than a request for review. 
See ORS 656.295. However, the words "cross-request" are 
found in the board's orders in this case. The term is also used 
by the board in an Oregon Administrative Rule, quoted in n 1 
above, but is not used there in any context which supports 
SAIF's argument. We agree with the board that SAIF made a 
request and that denominating it a cross-request is a reason
able description of its functional purpose. A cross-request for 
review was made by the request for reduction in compensation 
which SAIF placed before the board. 
Cite aa 308 Or 290 (1989) 295 

SAIF argues that the legislature intended that no 
attorney fees be awarded on cross-requests for review because 
the 1983 legislature amended ORS 656.382(2) to add the 
provision that attorney fees were awardable on "cross-appeal 
to the Court of Appeals or petition for review to the Supreme 
Court" but did not include a provision to allow attorney fees 
for "cross-requests." From that omission, SAIF argues, this 
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court should infer a legislative intent to exclude fees in the 
cross-request context. When Teel was decided, ORS 
656.832(2) provided for awards of attorney fees on "court 
appeal" but did not include the words "cross-appeal." Teel 
held that attorney fees must be awarded on a cross-appeal in 
the Court of Appeals under ORS 656.382(2) where that statute 
otherwise applied. One month before Teel, this court held in 
Bracke v. Baza'r, 294 Or 483, 490, 658 P2d 1158 (1983), that 
attorney fees were not allowable in the Supreme Court 
because the former version of ORS 656.382(2) did not 
expressly refer to petitions for review to the Supreme Court. 

After Bracke and Teel were decided, the legislature 
amended ORS 656.382(2) to include "cross-appeal[s] to the 
Court of Appeals" and "petitions] for review to the Supreme 
Court." Or Laws 1983, ch 568, § 1. The pre-existing statute, 
which provided for award of fees "[i]f a * * * request for review 
* * * is initiated by an employer or insurer" and is successfully 
defended against, was unchanged by the 1983 act. 

The legislative history of the 1983 amendment 
includes no discussion of cross-requests for board review. We 
find SAIF's" intention-by-omission argument unpersuasive. 
The legislature fixed what it believed was in need of repair, not 
what wasn't.3 We conclude that "cross-request for review" is 

296 Kordon v. Mercer Industries 

encompassed by the words "request for review" in ORS 
656.382(2). That statute requires SAIF to pay claimant a 
reasonable attorney fee in an amount to be determined by the 
board.4 

The decision of the Court of Appeals is affirmed, and 
the case is remanded to the Workers' Compensation Board to 
determine attorney fees. 

3 The 1983 amendments to ORS 656.382(2) were made by Senate Bill 589, intro
duced March 9, 1983. Bracke v. Baza'r, 294 Or 483, 490, 658 P2d 1158 (1983), was 
decided in February 1983. Teel v. Weyerhauser, 294 Or 588, 591, 660 P2d 155 (1983), 
reversing the Court of Appeals and allowing attorney fees on a cross-appeal, was 
decided later in March after Senate Bill 589 was introduced but before it was passed 
out of committee. Changes in the statute made by the bill added attorney fees in the 
context of cross-appeals in the Court of Appeals, consistent with Teel, and in the 
context of petitions for review in the Supreme Court, contrary to Bracke. A staff 
memorandum states that the bill was amended to "codify" the most recent ruling of 
the Oregon Supreme Court in the Teel case. The memorandum also states "[t]he 
original bill corrected only the situation in the Bracke case." Minutes, House Commit
tee on Labor (June 29, 1983 — "Exhibit I"). No issue about requests versus cross-
requests was placed before the legislature. 

* OAR 438-15-070, titled "ATTORNEY FEES WHEN INSURER OR SELF-
INSURED EMPLOYER REQUESTS OR CROSS-REQUESTS REVIEW BY THE 
BOARD," provides: 

"If an insurer or self-insured employer requests or cross-requests review of the 
referee's order and the Board does not disallow or reduce the claimant's compen
sation, the board shall award a reasonable assessed fee." 

This rule, which is consistent with our reading of ORS 656.382(2), became effective 
January 1,1989. The present case was pending before the board in 1987. 
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MEDICAL SERVICES 

MEDICALLY STATIONARY 

MEMORANDUM OPINIONS 

NON-COMPLYING EMPLOYER 
See COVERAGE QUESTIONS 

NON-SUBJECT/SUBJECT WORKERS 
See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS ( F I L I N G ) . 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 

OCCUPATIONAL D I S E A S E , CONDITION, OR 
INJURY 

OFFSETS/OVERPAYMENTS 

ORDER TO SHOW CAUSE 
See REQUEST FOR HEARING (PRACTICE 

& PROCEDURE) 

OVERPAYMENT 
See OFFSETS 

OWN MOTION R E L I E F 

PAYMENT 

PENALTIES 

PPD (GENERAL) 

PPD (SCHEDULED) 

PPD (UNSCHEDULED) 

PERMANENT TOTAL D I S A B I L I T Y 

PREMATURE CLAIM CLOSURE 
See DETERMINATION ORDER; 

MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITIONS & CLAIMS 

REMAND 

REQUEST FOR HEARING ( F I L I N G ) 

REQUEST FOR HEARING (PRACTICE & 
PROCEDURE) 

REQUEST FOR BOARD REVIEW ( F I L I N G ) 

REQUEST FOR BOARD REVIEW (PRACTICE 
& PROCEDURE) 

REQUEST FOR REVIEW--COURTS 

(INCLUDES F I L I N G , PRACTICE, PROCEDURE) 

RES JUDICATA 

RESPONSIBILITY CASES 

See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 

SETTLEMENTS & STIPULATIONS 

SUBJECT WORKERS 
See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT 
EXPOSURES 

TEMPORARY TOTAL D I S A B I L I T Y 

THIRD PARTY CLAIMS 

TIME LIMITATIONS 
See AGGRAVATION CLAIM; CLAIMS, F I L I N G ; 

REQUEST FOR HEARING ( F I L I N G ) ; 
REQUEST FOR BOARD REVIEW ( F I L I N G ) ; 
REQUEST FOR REVIEW--COURTS (INCLUDES 
F I L I N G , PRACTICE, PROCEDURE) 

TORT ACTION 

VOCATIONAL REHABILITATION 
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SUBJECT INDEX 

AOE/COE (ARISING OUT OF & IN THE COURSE OF EMPLOYMENT) 
See a l s o : COVERAGE QUESTIONS; EMPLOYMENT RELATIONSHIP; 

HEART CONDITIONS; MEDICAL CAUSATION 
Dual purpose e x c e p t i o n , coming & going r u l e , 64 
F i r i n g , depar ture a f t e r , 1544 
Going & coming r u l e , 1544,1549 
Misconduct , 434 
O n - c a l l s k i i n s t r u c t o r , 1143 
Park ing l o t r u l e , 690,1544 
Sexual harassment , 1551 
Work connect ion t e s t , 352,1143 
Working f o r c h a r i t y , 688 

ACCIDENTAL INJURY 
See a l s o : C R E D I B I L I T Y ; MEDICAL CAUSATION 
Burden of p r o o f , 477,1421 
Cla im compensable 

Cla imant c r e d i b l e , 134,207 
D i a g n o s i s , d isagreement as t o , 1421 
Immediate treatment sought , 1421 
P r e - e x i s t i n g c o n d i t i o n caused i n j u r y , 1496 
P r e - e x i s t i n g c o n d i t i o n made symptomatic, 857 
"Unexplained f a l l " a n a l y s i s , 1496 , 

Cla im not compensable 
Cla imant not c r e d i b l e , 192 ,252 ,477 ,917 ,1531 
F a i n t i n g s p e l 1 , 752 

V s . o c c u p a t i o n a l d i s e a s e , 199 ,597 ,620 ,857 ,986 ,1439 ,1496 

AFFIRM & ADOPT See MEMORANDUM OPINIONS 

AGGRAVATION CLAIM (PROCEDURAL) 
F i l i n g 

I n s u f f i c i e n t to p e r f e c t , 595 
N o n - d i s a b l i n g c l a i m , 149,568 
T i m e l i n e s s i s s u e , 803,929 
V s . proof of worsen ing , 803,969 

Not ice of 
Changed c o n d i t i o n requ irement , 630 
D i s a b i l i t y c e r t i f i c a t e , 799 
Medical r e p o r t a s , 52 ,339 ,350 
R e l a t i o n s h i p to compensable i n j u r y , n e c e s s i t y o f , 799,1083 

P e n a l t i e s 
T i m e l y p r o c e s s i n g i s s u e , 52 

R i g h t s : i n c l u s i v e d a t e s , 894 

AGGRAVATION (ACCEPTED CLAIM) 
Burden of p r o o f , 339 ,353 ,403 ,630 ,816 ,860 ,939 ,1008 ,1037 ,1409 ,1491 
F a c t o r s d i s c u s s e d 

Body c a s t , 630 
Change i n c o n d i t i o n requ irement , 630 ,1037 ,1128 ,1375 ,1409 
C l a i m a n t ' s t e s t imony , n e c e s s i t y o f , 466 
C r e d i b i l i t y i s s u e , 433 
F u n c t i o n a l o v e r l a y , 123 
I n c r e a s e in symptoms, 403 ,466 ,528 ,530 ,635 ,982 
I n t e r v e n i n g i n j u r y , 781 
L a s t arrangement of compensation 

S t i p u l a t i o n , 1491 
Worsening p r i o r t o , 263 
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AGGRAVATION (ACCEPTED CLAIM) ( cont inued) 
Lay t e s t imony , 263,1008 
Lay tes t imony v s . medical r e c o r d , 123,866,1037 
Medical ev idence i n e q u i p o i s e , 166 
Medical e v i d e n c e , l a c k o f , 1375 
Medical ev idence preponderance, 186 
Non-compensable c o n d i t i o n s , 866 
P r e - e x i s t i n g c o n d i t i o n , 781 
P s y c h o l o g i c a l c o n d i t i o n , 530,635,675,1071 
Symptomatic f l a r e u p s a n t i c i p a t e d , 630,635 
T e s t 

F l a r e u p of symptoms g r e a t e r than a n t i c i p a t e d , 8 0 6 , 8 1 6 , 8 6 0 , 1 1 2 1 , 1 3 0 3 , 
1409,1491 

14 days ' time l o s s , 199 ,339 ,353 ,403 ,466 ,816 ,860 ,1083 ,1121 ,1409 
G r e a t e r l o s s of use ( scheduled i n j u r y ) , 1001,1050 
H o s p i t a l i z a t i o n , 1083 
L e s s ab l e to work, 123 ,199 ,433 ,768 ,939 ,1037 ,1042 ,1083 ,1491 
Loss of earn ing c a p a c i t y , 1152 
Loss of f u n c t i o n , 1152 
M a t e r i a l r e l a t i o n s h i p to accepted c o n d i t i o n , 1303 
Worsened c o n d i t i o n , 1008,1121,1152,1375 

Treatment proposed, 1050 
Penal t i e s 

Reasonableness i s s u e , 353,635,816 
Worseni ng 

Not due to i n j u r y , 166 ,186 ,530 ,768 ,781 ,1071 ,1267 ,1411 ,1527 
Not proven , 1 2 3 , 2 6 3 , 5 2 8 , 6 6 7 , 7 6 8 , 8 0 3 , 8 0 6 , 8 6 6 , 1 0 0 8 , 1 0 7 1 , 1 0 8 3 , 1 1 2 1 , 1 1 2 8 , 

1375 
Proven , due to i n j u r y , 1 9 9 , 3 3 9 , 3 5 3 , 4 0 3 , 4 3 3 , 4 6 6 , 6 3 0 , 6 3 5 , 6 7 5 , 8 1 6 , 9 8 2 , 

1001,1037,1042,1050,1083,1491 

AGGRAVATION/NEW INJURY See SUCCESSIVE EMPLOYMENT EXPOSURES 

AGGRAVATION ( P R E - E X I S T I N G CONDITION) See OCCUPATIONAL DISEASE CLAIMS; 
PSYCHOLOGICAL CONDITION CLAIMS 

APPEAL & REVIEW See OWN MOTION R E L I E F ; REMAND; REQUEST FOR HEARING 
( F I L I N G ) ; REQUEST FOR HEARING (PRACTICE & PROCEDURE); 
REQUEST FOR BOARD REVIEW ( F I L I N G ) ; REQUEST FOR BOARD 
REVIEW (PRACTICE & PROCEDURE); REQUEST FOR R E V I E W -
COURTS (INCLUDES F I L I N G , PRACTICE, PROCEDURE) 

ATTORNEY FEES 
See a l s o : JURISDICTION 
As "compensation", d i s c u s s e d , 343,823,1443,1487 
Cost s 

L i t i g a t i o n , 455 
Word p r o c e s s o r t ime , 1486 

F a c t o r s c o n s i d e r e d , g e n e r a l l y , 251,822 
Fee a f f i r m e d , awarded, or i n c r e a s e d 

Amount of fee c o n t e s t e d , 366 ,635 ,863 ,1080 
C a r r i e r - p a i d f e e / f e e out of compensation i s s u e , 343,565 
C a r r i e r p a i d ; f o r Board r e v i e w , 892 
C a r r i e r - p a i d f e e : t i m e l i n e s s i s s u e , 777 
C l i e n t - p a i d f e e , 239,431,1486 
C r o s s - r e q u e s t , employer's 

Compensation not reduced , 1569 
No new i s s u e , 652 

Employer ' s r e q u e s t , compensation not reduced , 132 ,258 ,366 ,516 ,856 
Inmate I n j u r y c a s e , Board r e v i e w , 661 
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ATTORNEY FEES ( cont inued) 
Fee a f f i r m e d , awarded, or i n c r e a s e d ( cont inued) 

For h e a r i n g , 263,608 
For h e a r i n g , Board r e v i e w , 251,297,309 
Suspens ion order s e t a s i d e , 823 
T r a v e l expenses i s s u e , 565 
Under I n j u r e d Inmates A c t , 613 
Unreasonable conduct 

D i s c o v e r y , f a i l u r e to p r o v i d e , 558,664,822 
No p e n a l t y a s s e s s e d , 199 ,225 ,553 ,558 ,766 ,909 
P e n a l t y a s s e s s e d , 57 ,97 ,551 

Fee out o f , not in a d d i t i o n t o , compensation 
Lump sum i s s u e , 780 
Own Motion c a s e , 377,382,1514 
PPD award reduced , 1382 
PPD award t o t a l l y o f f s e t , 67 
PTD, maximum' award, 258 
TTD o r d e r e d , 75 ,97 ,650 

No fee awarded, or fee reduced 
Asse s sed fee award to appeal a t t o r n e y , 1272 
Asse s sed fee ( R e f e r e e ' s award) r e v e r s e d 

TTD o b t a i n e d , 75,97 
Board rev iew 

Case remanded f o r d e c i s i o n on m e r i t s , 947 
Fee i s s u e , 343 ,823 ,933 ,934 ,1030 ,1443 ,1487 
I s s u e not r a i s e d a t h e a r i n g , 990 
M o d i f i c a t i o n of f u t u r e o f f s e t , 1519 
P e n a l t y i s s u e , 880,1117 
PPD award reduced , 1382 
Unt imely f i l e d b r i e f , 818,933 
Unt imely reques t f o r f e e , 1343,1469 
Where Referee improper ly r a t e d PPD, 856 

Cla im r e j e c t e d f i n a l l y , 1277,1461 
Cla ims p r o c e s s i n g i s s u e , no amount due, 1100,1160 
C l i e n t - p a i d fee 

Unt imely r e q u e s t , 77 ,85 ,539 ,599 ,880 ,1041 
C r o s s - r e q u e s t , employer 's 

R a i s e s no new i s s u e , 67 
Former a t t o r n e y ' s r e q u e s t , 85 
No p e n a l t y , no f e e , 1100,1160 
No statement of s e r v i c e s , 57 
Own Motion c a s e , 1508 
Remand from C o u r t , 654 
T h i r d p a r t y c l a i m i s s u e , 36 
Unreasonable conduct 

D i s c o v e r y , unt ime ly p r o v i s i o n o f , 551 
P e n a l t y e l i m i n a t e d ; fee reduced , 956 

R e s p o n s i b i l i t y case 
Board r e v i e w , 1 1 , 5 0 , 1 0 7 , 1 6 3 , 1 7 9 , 2 7 2 , 3 3 8 , 4 6 8 , 6 5 8 , 6 7 5 , 8 6 3 , 9 3 4 , 9 5 6 , 1 0 1 6 , 

1273 
C a r r i e r "sor t of" withdraws reques t f o r r e v i e w , 1273 
Fee out of compensat ion, 11 ,69 ,468 ,921 ,1016 
H e a r i n g , no fee f o r , 473 ,481 ,568 
No .307 O r d e r , 110 ,179 ,338 ,366 ,956 ,1420 
One c a r r i e r r e s p o n s i b l e , o ther pays f e e , 110,269,876 
Respons ib l e c a r r i e r p a y s , 42 ,272 ,646 ,1077 ,1273 ,1420 ,1429 
S e r v i c e s before .307 O r d e r , 11 ,245 ,468 ,863 
TTD r a t e a f f e c t e d , 107,163 

R e t r o a c t i v e a p p l i c a t i o n , Board r u l e on f e e s , 1557 
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BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS 

B E N E F I C I A R I E S & DEPENDENTS 

BOARD'S OWN MOTION See OWN MOTION R E L I E F 

CLAIMS F I L I N G 
. "Claim" d e f i n e d , 192,398 

L a t e f i l i n g i s s u e 
Cla im b a r r e d , 189,668,1531 
Cla im not b a r r e d , 925 

Not ice of c l a i m d i s c u s s e d , 295,668 
O u t - o f - s t a t e c l a i m a c c e p t e d , 483 

CLAIMS PROCESSING 
See a l s o : DENIAL OF CLAIMS; DETERMINATION ORDER; MEDICALLY STATIONARY; 

PAYMENT 
Acceptance 

F a i l u r e to process a s , 516,1160 
Scope o f , 199 ,425 ,589 ,812 ,967 ,1128 ,1465 
What c o n s t i t u t e s , 695,781,909 

Duty to process 
Cla im c l o s u r e 

Fo l lowing R e f e r e e ' s o r d e r , 174,1449 
M e d i c a l l y s t a t i o n a r y , r e l e a s e d to work, 885 
N o n - d i s a b l i n g c l a i m , 425 

F a i l u r e to a c c e p t , deny, 1160 
M u l t i p l e d e n i a l s , same i s s u e , 1071 
One c a r r i e r ' s : r e p o r t i d e n t i f i e d as a n o t h e r ' s , 225 
.307 case 

U l t i m a t e l y r e s p o n s i b l e c a r r i e r ' s where o ther c a r r i e r p r o c e s s e d , 894 
N o n - d i s a b l i n g c l a i m 

C l o s u r e requ irement , 149,254 
Not ice requ irement , 149 
R e c l a s s i f i c a t i o n i s s u e , 568,887 

P e n a l t y i s s u e 
Burden of p r o o f , 1089 
Delay a c c e p t / d e n y , 57 ,415 ,781 ,1083 ,1089 ,1160 ,1312 
D e l a y / c l o s u r e , 174 
Delay i n p r o c e s s i n g , 225 ,885 ,887 ,969 
P r e j u d i c e as element of p r o o f , 415 
Reasonableness q u e s t i o n , 415,553,887 
R e f u s a l to f o l l o w R e f e r e e ' s o r d e r , 673,851 
U n i l a t e r a l o f f s e t , 783 

COLLATERAL ESTOPPEL 
See a l s o : ESTOPPEL; RES JUDICATA 
Aggravat ion c l a i m l i t i g a t i o n / l a t e r p a r t i a l d e n i a l , 44 
Unemployment c l a i m / C i r c u i t Court c a s e , 1114 
Workers' compensation c a s e / C i r c u i t Court c a s e , 1114 

CONDITIONS See OCCUPATIONAL D I S E A S E , CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE See AOE/COE 
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COVERAGE QUESTIONS 
Non-complying employer i s s u e 

C a r r i e r t e r m i n a t i o n i n e f f e c t i v e , 279 
Casual employment, 685 
D e n i a l - - S e e DENIAL OF CLAIMS 
Independent c o n t r a c t o r q u e s t i o n , 682 

Non-subjec t employer i s s u e 
No s u b j e c t w o r k e r s , 211 
O u t - o f - s t a t e employer q u e s t i o n , 483 
S u b j e c t workers employed, 211 

Non-subjec t worker i s s u e 
Corporate o f f i c e r , 1096 
Independent c o n t r a c t o r , 1277 
Maintenance work, p r i v a t e home, 449 
O u t - o f - s t a t e employee q u e s t i o n , 483 
Payment of premium; no a p p l i c a t i o n , 1096 

C R E D I B I L I T Y ISSUES 
F i l m , 394 
I n c o n s i s t e n c i e s 

C o l l a t e r a l i s s u e s , 154 
Test imony v s . documents, 192 
Test imony v s . v i d e o t a p e , 225 
Within t e s t i m o n y , 1035 

R e f e r e e ' s op in ion 
D e f e r r e d t o , 319 ,345 ,519 ,909 ,917 ,1035 ,1425 ,1531 
Not d e f e r r e d t o , 1 3 4 , 1 5 4 , 2 2 5 , 2 5 2 , 4 2 5 , 4 3 3 , 4 3 4 , 4 7 7 

Test imony ( s u b s t a n c e ) v s . demeanor, 134 ,225 ,252 ,319 ,1059 

CRIME VICTIM ACT 
Cla im a l lowed 

Compensable c r i m e , s e r i o u s i n j u r y , 1507 
Cooperat ion wi th a u t h o r i t i e s i s s u e , 5 

Reduced b e n e f i t 
R e c e i p t of workers ' compensat ion, 1507 
Wrongful a c t of a p p l i c a n t , 1,5 

DEATH BENEFITS 
P a t e r n i t y q u e s t i o n , 619 

DENIAL OF CLAIMS 
See a l s o : MEDICAL S E R V I C E S ; SETTLEMENTS & STIPULATIONS 
Aggravat ion d e n i a l moot; c l a i m never c l o s e d , 855 
Back-up d e n i a l (Bauman) 

Burden of p r o o f , 196,319 
Not p e r m i s s i b l e , 1 7 2 , 1 8 2 , 1 9 6 , 1 9 9 , 2 6 3 , 8 5 1 , 9 0 9 , 9 7 5 , 1 0 2 3 
P e r m i s s i b l e , d e n i a l approved, 319,1425 

De f a c t o , 297 ,303 ,415 ,630 ,781 ,857 ,1001 ,1411 ,1453 
De f a c t o v . c o n s t r u c t i v e a c c e p t a n c e , 781 
M u l t i p l e d e n i a l s , same i s s u e , 1071 
Non-complying employers , 936 ,1067 ,1275 ,1457 ,1560 
P a r t i a l d e n i a l 

At time of c l a i m a c c e p t a n c e , 1104,1439 
V s . a g g r a v a t i o n , 1071,1128 
V s . b a c k - u p , 166 ,199 ,702 ,1465 
V s . p r e c l o s u r e , 254 ,420 ,702 ,1499 
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DENIAL OF CLAIMS (continued) 
Penalties 

Reasonableness issue, 192,196,269,389,425,568,761,831,851,909,913,995, 
1529 

Responsibi l i ty vs. compensability issue, 956 
Timeliness issue, 192,207,411,766,1023 
Two; same benef i t per iod, 1364 

Pre-closure 
Effect of c losure, 1493 
Impermissible,178,420,851,1493 
Non-disabling claim not closed, 425 
Permissible, 913,1104,1493 

Prospective, 154,324,334,358,500,1080,1404 
Scope of 

Current vs. future treatment, 1404 
Medical services, 516,1461 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
Issued under one c la im; another car r ie r u l t imate ly responsible, 894 
Penalties issue 

Failure to seek preclosure repor t , t reat ing physician, 450 
Premature claim closure issue 

Burden of proof, 138,358,389,450,496,900,1008,1308,1342 
Closure af f i rmed, 263,314,450,553,561,900,1032,1308,1342,1365,1375 
Closure set aside, or la te r medically stat ionary date found, 33,138, 

496,507,991,1008,1401 
Factors considered 

Closure on independent medical exam, 358 
Condition considered i s n ' t compensable, 1365 
Condition vs. evidence at closure, 1342 
Continuing symptoms, 1375 
Current exam vs. future pred ic t ion , 1032 
Evidence not avai lable at c losure, 507 
Further improvement expected, 1401 
Further treatment improves condi t ion, 33,496,991 
Mul t ip le compensable condi t ions, 1402 
No change in l im i t a t i ons , 389,900 
No fur ther improvement expected, 561,1008,1308,1375 
No permanent res idua l , 389 
Persuasive medical evidence, 450,553,1365 
Physical therapy, 1375 
Post-closure change in condi t ion, 1308 
Post-closure MVA, 138 
Post-closure opinion, 263,496 
Post-closure treatment, 1375 
Treating physician's opinion, 138,263,314,389,420,991,1008,1402,1403 

Set as ide/par t ia l denial reversed, 783 

DISCOVERY 
Claimant's statement to invest igator , 194 
Deposit ion, expert, 425 
Dismissal; f a i l u r e to provide, 1111 
Independent medical exam: ca r r i e r ' s r i g h t s , 679,1563 
Penalty issue, 664,822 
Referee's order f o r , 1111 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 
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DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' LIABILITY ACT 

" Ind i rec t employer" issue, 1145,1538 

EMPLOYMENT RELATIONSHIP 

ESTOPPEL 
EVIDENCE 

Administrat ive notice 
Order, Department of Commerce, 483 

Admission of exhib i ts 
Documents not admitted by oversight, 455 
Exclusion wrong but harmless, 956 
Ignored by referee, 1469 
Late o f f e r , 455,906 
Referee's d isc re t ion , 114,134,803,906,986,1408,1469 
Removal of report from record issue, 860 
7-day ru l e , 803 
10-day r u l e , 1408 
Transcr ipts, p r io r testimony, 455 
Treat ise, 1300 

Attorney's statement as, 568 
Clear and convincing discussed, 827,1044,1082 
Deposition 

Expert, fee f o r , 425 
Length of time to complete, 1434,1464 

Film: relevancy issue, 138 
None in record 

Late discovery issue, 551 
Review, consideration on, 

Must be admitted (hear ing), 1300 
Objection at hearing necessary to raise issue, 1404 

Substantial Evidence Test applied 
Board af f i rmed, 649,652,661,664,667,681,686 
Board reversed (remand), 648,688 

Testimony, admiss ib i l i t y of 
Claimant's, necessity of , 466 
Failure to subpoena witness, 455 
Invest igator 's re claimant's undisclosed statement, 194 
Relevancy question, 425 
Telephonic, 455 

EXCLUSIVE REMEDY 
Crime Victim Act/workers' compensation claim, 1507 
Workers' compensation c la im/ intent ional in ju ry of worker, 1137,1551 

FEDERAL EMPLOYEES LIABILITY ACT 

FIREFIGHTERS 
Fireman's presumption, 99 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS 
Coronary ar tery disease 

Not compensable, 99 
Myocardial i n fa rc t ion 

Not compensable, 356 
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INDEMNITY ACTION 

INMATE INJURY FUND 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 
Negligence c la im, 1107 

JURISDICTION 
See also: OWN MOTION RELIEF; REQUEST FOR HEARING (FILING); REQUEST FOR 

BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 
Board 

"Just ic iab le controversy" question, 1067 
Request for attorney fees untimely, 77,775 

Board vs. C i rcu i t Court 
Attorney fees, 21,272,650,880,921,1030,1302 
Demand for payment mistakenly made to claimant, 655 

Board vs. Court of Appeals 
Non-complying employer case, 373,1291 
Reconsideration Request/Petition for Review, 494,751,1240 

Board vs. Workers' Compensation Department 
Carrier c losure, appeal from, 604 
Medical fee dispute, 262 

Board (Own Motion) vs. Hearings Division 
Aggravation r ights i n tac t , 1274 
Compensability issue, 1478 
Medical services issue, 1274 
Non-disabling c la im, never closed, 149 
Order of Dismissal ( f i n a l ) , 55 

Board's Own Motion 
L imi ta t ions, 55 

Hearings Divis ion 
Attorney fee issue: lump sum request, 780 
Determination Order: time to appeal, 27 
Expedited claims service matter vs. hearing, 978 
"Matter concerning a c la im" , 797,947 
Premature Request for Hearing, 295 
To refer non-complying claim to SAIF, 1277 

LABOR LAW ISSUES 
Discrimination based on physical handicap, 1114 
Reinstatement issue, 1148 
Wrongful discharge, 1114,1536 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See also: ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden of proof, 107,309,519,525,866,913,967,986,995,1077,1083,1378,1527 
Condition compensable . 

Back condit ion causes knee condi t ion, 389 
Back in ju ry causes headaches, neck pain, 768 
Chronological sequence, 995,1378,1433 
Col lateral estoppel dictates resu l t , 44 
Continuing symptoms, 180,339,768 
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MEDICAL CAUSATION (continued) 
Condition compensable (continued) 

In ju ry caused symptoms of pre-exist ing condi t ion, 309,519,772,913,995, 
1433 

Material contr ibut ing cause test met, 525,783,986,1292,1378,1465,1493 
Medical evidence, wel1-reasoned, supports, 29,398,420,783,1397,1478 
Off - job i n j u r y , 154,1378,1478 

. Previous in ju ry primary cause, 525 
Trauma induced dermat i t i s , 248 

Condition not compensable 
Claimant not credible or testimony unre l iab le , 941,1406,1414 
Functional overlay, 882,900 
Intervening a c t i v i t y , 553 
Intervening i n j u r y , 781 
Lay vs. medical evidence, 752,1054,1406,1411,1439 
Long period without treatment or symptoms, 362,425,553,895,906,1083, 

1306,1493,1522 
Material contr ibut ion test not met, 192,385,803,1404,1439 
Medical evidence equally d iv ided, 166 
Mul t ip le possible causes, 952 
New diagnosis, 1522,1527 
No medical evidence, 806,1522 
No persuasive medical evidence, 1306 
Not related to compensable condi t ion, 199,385,411,589,866,906,926, 

967,1128 
Persuasive medical evidence, 186,355,806,954,1054,1083 
Possible causal re lat ionship i n s u f f i c i e n t , 241,1414,1531 
Pre-exist ing condit ion not worsened, 1439,1499 
Symptoms before in jur ious event, 1414 
Temporal r e l a t i o n , 355,1527 

Direct & natural consequence issue 
Adverse ef fects of treatment, 107,1054,1529 
Burden of proof, 1529 
Harmful treatment, 281,287,297,303 

MEDICAL OPINION 
Analysis vs. conclusory opinion 

Ambiguous wording, 90,648 
Check-the-box response, 589,664,1404 
Conclusory, 180,246,398,450,954,986,1054,1368,1413 
Mechanics of disease explained, 57 
No opinion on causation, 250 
Persuasive analys is , 118,221,246,248,500,954,1019,1031,1404 
Unpersuasive analysis, 105,107,154,281,952,1306 

Based on 
Attorney's presence during IME, 679 
Complete, accurate h is to ry , 57,90,118,506,623,648,812,895,1083,1397 
Erroneous assumption, 118,255,409,1083 
Exams before & a f te r key event, 444,1294 
Experimental t es t i ng , 952 
Greater expert ise, 246,248,281,287,297,303,623,770,1267 
Inaccurate h i s to ry , 57,90,362,409,411,553,781,812,813,866,895,928,941, 

1035,1083,1372,1406,1411,1414,1433,1478,1521 
Insu f f i c i en t information, 22,90,154,620,1267 
Less than reasonable medical p robab i l i t y , 913 
Longtime treatment close to key events, 553,623,1037,1493 
Non-credible claimant, 411,928 
Objective t es t i ng , 281,287,297,303,398 
Objec t iv i t y questionable, 1365 
P o s s i b i l i t y , 1241 
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MEDICAL OPINION (continued) 
Based on (continued) 

Questionable diagnosis, 1397 
Single exam vs. longterm observation, 138,398,519,761,1083 
Temporal re la t ionsh ip , 248,913 
Thorough examination, 926 

Magic words, necessity o f , 22,664,1065 
Necessity of 

Aggravation c la im, 1375,1411 
Complex medical question, 761,806,896,913,954,967,1031,1083,1238,1241, 

1292,1397,1406,1439 
Responsibi l i ty case, 50,998 

Treating physician 
Contradictory opinions, 450,664,1365,1375,1411 
Opinion deferred t o , 138,398,434,500,507,519,623,648,913,986,1019,1031, 

1397,1433,1441,1478,1493 
Opinion not deferred t o , 90,107,123,329,770,1037,1365,1372,1521 

MEDICAL SERVICES 
B i l l i ngs as claims, 1160 
Burden of proof, 221,488,995,1015 
Chiropractic 

Compensable 
Condition treated related to i n j u r y , 29,221 
Future treatment den ia l , 154,324,358,500 
No permanent d i s a b i l i t y , 1080 
Pain reduced, 500 
Reasonable, necessary, 420,500,516,818,1080,1526 
Treatment previously denied, 457 

Frequency issue, 24,87,329,334,488,500,900,1453 
Not compensable 

Future treatment den ia l , 334 
Not reasonable, necessary, 900,1423 

Test 
Keeps claimant at work, 24,818,900 
Length of time r e l i e f l a s t s , 24,818,1080 
Mul t ip le considerations, 818 

Cybex t es t i ng , 488 
Diagnostic 

Procedure, condit ion not compensable, 1374 
Test ing, 37.8 

Expert witness fee, 425. 
Furn i ture, 583 
Harmful, 281,287,297,303 
Home nursing care, 873 
Hot tub, spa, or wh i r lpoo l , 580,584,586 
Motor vehicle (power steering f o r ) , 1448 
Out-of-state physician, choice o f , 1288 
Pain Center treatment, 803 
Pa l l i a t i ve vs. cura t ive , 580,583,584,900 
Payment, general ly, where no den ia l , 442 
Penalty issue 

Amount, 420 
B i l l i n g s : no payment, no den ia l , 52,1160 
No den ia l ,442 
Denial 

Reasonable,, 818,900 
Unreasonable, 87,329,420 

Reimbursement of pr ivate health ca r r i e r , 1117 
Swim therapy, 90.0-
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MEDICAL SERVICES (continued) 
Travel expenses 

L imi ta t ion to nearest c i t y issue, 116 
Relocation/established provider, 565 

MEDICALLY STATIONARY 
See also: DETERMINATION ORDER/NOTICE OF CLOSURE 
Defined or discussed, 95,389,450,991,1375 
Ear l ier s tat ionary date sought 

A b i l i t y to return to former employment, 95,1484 
Unanimous opinion, 90 
Treating physician's opinion, 783,1484 

Predict ion o f , at future date, 1032,1401 
St ipu la t ion as to date, 1004 

MEMORANDUM OPINIONS See page 1627 for a l i s t of Board decisions unpublished 

in th is volume. 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS 

NON-SUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 
OCCUPATIONAL DISEASE CLAIMS (FILING) 

Applicable s ta tu te , 1312 
"Disabled" discussed, 234 
Timeliness issue, 234,1312 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See also: AGGRAVATION (PRE-EXISTING CONDITION); CLAIMS FILING; HEART 

CONDITIONS; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT EXPOSURES 
Applicable s ta tu te : date of las t exposure, 1242 
Burden of proof 

Generally, 964,1368,1524 
Medical evidence 

Generally, 118,383,411,434,620,648,761,964 
"Worsening" discussed, 79 

Legal, 58,79,411,1242 
Under new law, 1242 

Claim compensable 
Increased symptoms require treatment, d i s a b i l i t y , 1242 
Major contr ibut ing cause test met,57,79,225,234,383,597,1065,1300,1368,1524 
Medical evidence preponderance, 57,761,1065 
No pre-ex is t ing condi t ion, 597,1065,1368 
Pre-exist ing condit ion worsened, 79,648,813,1300,1524 
Stress-aggravated condi t ion, 434 

Claim not compensable 
Claimant's opin ion, 281,287 
Claimant's c r e d i b i l i t y , 812 
Condition arises long a f te r exposure, 411 
Medical evidence 

Necessity o f , 250,281,287,620 
No discussion of o f f - j ob exposure, 22,620 
No opinion on causation, 250 
None supporting c la im, 114 
Preponderance against compensability, 411,1241 

No medical treatment, d i s a b i l i t y , 281,287 
No pathological worsening, pre-exist ing condi t ion, 118,199,770,964,994 
Work not major cause, 22,250,411,623,964 

Predisposit ion vs. condi t ion, 1120 
Vs. i n ju ry c la im, 199,281,287,597,620,857,986,1439,1496 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
Amyloidosis, 355 
Ankle cond i t ion , 22 
Anxiety condi t ion, 347 
Asthma, 434 
Avascular necrosis, 1465 
Bronchial asthma, 761 
Calcium deposit , 1439 
Carpal tunnel syndrome, 57,114,225,383,411,623,770,812,813,857,994,1054, 

1083,1368,1397,1408 
Chondromalacia pa te l l a , 1065 
Crohn's disease, 196 
DeQuervain's syndrome, 857 
Dermat i t is , 248 
Diabetes, 197 
Faint ing, 752 
Hearing loss , 234,250 
Hyperreactive airways disease, 118 
Hypertension, 1300 
Inner ear concussion syndrome, 29,895 
Isocyanate poisoning, 1137 
Lateral ep i condy l i t i s , 1016 
Lung, col lapsed, 1241 
Medical meniscus, t o rn , 1406 
Neuralgia parasthet ica, 986 
Os teoar th r i t i s , 1046 
Osteochondroma, 199 
Pesticide exposure, 281,287,297,303 
Pneumothorax, 1241 
Reflux esophogit is, 95 
Rheumatoid a r t h r i t i s , 913 
R h i n i t i s , 79,1120 
Sco l ios is , 772 
Seizures, 783 
Spondylol isthesis, 309,967 
Spondylolysis, 309 
Tennis elbow, 225 
T o r t i c o l l i s , 1414 
Ulcer, 95 
Vascular condi t ion, 246 
Vestibular problem, 952 

OFFSETS/OVERPAYMENTS 
Allowed 

Amounts mistakenly paid vs. PPD, 797 
Interim compensation vs. PPD, 876 
PPD vs. PPD, 67 
PPD vs. PTD, 589 
TTD vs. PPD, 27,90,386,553 
TTD vs. TTD, 239 
Unemployment benefi ts vs. TTD, 851 

Author i ty to al low, 510,783,1282 
Not allowed 

Al l benefits vs. t h i r d party sett lement, 673 
PPD vs. PTD, 394,1282 
PTD vs. PPD, 1292 
TTD vs. PPD, 1075,1484,1519 
TTD vs. PTD, 783,1282 
TTD vs. TTD, 239,510 

Penalty issue, 783,1282 
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OFFSETS/OVERPAYMENTS (continued) 
When to request, 27,783,1282 

ORDER TO SHOW CAUSE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

OVERPAYMENTS See OFFSETS 

OWN MOTION RELIEF 
(See page 1627 for a l i s t of Board cases unpublished in th is volume, 
including those under Own Motion Ju r i sd i c t i on . ) 

Abatement, p r io r Order, 1533,1534 
Applicable date, new ru les , 419,1319 
Consent to issuance of .307 Order issue, 42,187,821,824,1311,1312,1465 
Insurer 's duty, general ly, 352 
Overpayment issue, 329 
Penalty issue, 1301,1319,1471,1488 
Pol icy: no act ion pending l i t i g a t i o n , 1516 
Reconsideration issue 

Evidence avai lable with "due d i l igence" , 1489 
Timeliness question, 1490 

Rel ief allowed 
Medical services 

Pre-1966 c la im, 1505,1506,1515,1516 
Order to Produce Records, 929 
PPD awarded, 1490 
PTD benefi ts awarded, 938,1269,1395 
Reopening request/TTD 

Br ief period without TTD, 492 
Closure, premature, 162,1401,1402,1403,1471,1490,1515 
Hospi ta l izat ion or surgery, 133,261,419,492,873,989,1301,1319,1468, 

1483,1506 
Pre-1966 c la im, 1505 
Pre-1987 reopening, 1269 
Rate issue, two claims, 1471 
Surgery mistakenly authorized, 145 
Tract ion, physical therapy & tes t i ng , 5 
Work force, no withdrawal from, 166,588,825,1449,1488 
Worsening a f te r las t arrangement of compensation, 382 

TTD request 
Rate issue, 1488 
Where receiving salary, 989 

Reimbursement from Reopened Claims Reserve, 133 
Rel i e f denied 

Carrier request to correct PPD award, 382 
Medical services, pre-1966 claim, 252 
PPD request, 162,377,492,642 
PTD request, 642 
TTD request 

Carr ier closure af f i rmed, 941,1403,1488 
Chiropractic treatment, 929 
Closure reconsiderat ion, 377 
Diagnostic t es t i ng , 842,1234 
Emergency room 824,1068 
Heat, massage, ultrasound treatment, 381 
"Hospi ta l iza t ion" discussed, 1506 
In jec t ions , 751,873,1342 
Involuntary removal from job market, 588 
Myelogram, 261 
No recent employment or work search, 600 
No worsening of condi t ion, 1301 
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OWN MOTION RELIEF (continued) 
Rel ief allowed--TTD request (continued) 

Physical therapy, 261 
Pr ior to hosp i ta l iza t ion for surgery, 1319 
Retirement, 269,1362,1506 
TTD paid under another c la im, 1069 
Uncooperative, vocational assistance, 550 

PAYMENT 
Attorney fees; late-paid by ca r r i e r , 1037 
Lump sum payment 

Penalty issue, 905 
10% award; no lump sum, 905 
Voluntary, as bar to appeal from Determination Order, 216 

Medical services, i f no den ia l , 442,1160 
Pending appeal, 1262,1292 
To pr ivate health car r ie r 

Penalty issue, 1117 

PENALTIES 
"Amounts then due" 

Costs of medical services, 57 
Generally, 225,425,1312 
Requirement, 442, 553,909 

As "compensation", discussed, 880 
Cler ical error reasonable, 1037 
"Compensation" discussed, 1117,1443 
Double penalty, 1364 
"Matter concerning a claim" issue, 1117 
Mul t ip le i n f rac t i ons , single penalty, 851 

PPD (GENERAL) 
Adjustments in award on review, 752 
Cross-appeal, necessity o f , 827 
Evidence: clear and convincing, 827 
Requirement 

Permanently worsened since las t c losure, 52,797 
Standards: when to apply, 979 
When to rate 

Aggravation/new in ju ry case, 69,548 
Aggravation r igh ts expire pr io r to Determination Order, 1337 
Medically stat ionary requirement, 1001,1050 
Scheduled and unscheduled body par ts , 1001 
Uncooperative with vocational services, 561 

PPD (SCHEDULED) 
Affected body part 

Arm, 216,219,871,982,1501 
Hand, 1238 
Leg, 752 
Wris t , 613,1070 

Burden of proof, 216 
Factors considered 

Intervening accident, 216 
Lay vs. medical evidence, 871,1070,1501 
Occasional loss of g r i p , 216 
Pain, 752,879,982,1501 
Permanency issue, 871 
Previous i n j u r y , 613 
Psychological component, 1501 
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PPD (SCHEDULED) (continued) 
Factors considered (continued) 

Relat ionship: symptoms to accepted condi t ion, 1238 
Standards, 752,871 

PPD (UNSCHEDULED) 
Back & neck 
. No award, 450,613,926,1044,1372,1441,1521 

5-15%, 116,334,488,506,797,799,827,835,844,900,936,939,1042,1501 
20-30%, 389,561,1001,1032,1089,1337,1359 
35-50%, 627,752,1057 
55-100%, 470,541,882,972,982,1008,1435 

Body part af fected 
Eye, 926 
Headaches, 358,949 
Psychological condi t ion, 113,949,1382 
Shoulder, 1008 

Burden of proof, 216,752,827,835,844,994,1359 
Factors considered 

Age 
Under 30 years, 358,389,488,827,835,1382 
30-39 years, 561,799,1044,1501 
40-50 years, 334,752,972,982,1001,1337 
50+ years, 470,541,627,882,1089,1359,1441 

Education 
No formal or i l l i terate,972 
7-11 years, 358,389,470,488,627,752,835,900,1337,1382,1441 
12th grade/GED, 541,827,939,1044,1359,1501 
Higher education, 334,799,882,982,1001,1089 

Impairment 
Alcohol , drug abuse, 982 
Claimant's testimony, 488,541,900,1501 
Exaggerated symptoms (de l ibera te ) , 1359 
Functional overlay, 900,949,1008,1501,1521 
Mi ld , 334,939,1032,1337 
Minimal, 358,627,900,949,1089 
Moderate, 470 
Noncredible claimant, 113,900 
Not described, 627 
Not due to compensable i n j u r y , 90,926,1359,1521 
Obesity, 882 
Pain, 541,752,827,835,879,1044,1089,1441,1501 
Physical condi t ion ing, lack of , 799 
Pre-exist ing condit ion 

Generally, 561,1042,1044 
Made symptomatic, 882 
Psychological, 506 

Prior i n j u r y , 1359 
Severe, 982 
Surgery, 972,982 

Motivation 
Cooperation with vocational services issue, 561,972,982 
Many employer contacts, 541 

Standards, 752,827,835,936,1044,1382 
Work experience/current l im i ta t ions 

Capable of regular work, 1044 
Claimant's testimony, 470 
Light work l i m i t a t i o n , 470,541,882,900,1337 
Post- in jury wages, 797 
Prior employments precluded, 541,627,900 
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PPD (UNSCHEDULED) (continued) 
Factors considered (continued) 

Work experience/current l im i ta t ions (continued) 
Release to return to regular work, 389 
Return to regular work, 450 
Sedentary work 1 im i ta t i on , 1359 
Some pr io r work excluded, 334,1501 
Supervisory experience, 334 
Transferable s k i l l s , 1032 

Scope of Review, 827 
When to ra te : See PPD (GENERALLY) 

PERMANENT TOTAL DISABILITY 
Awa rd 

Aff i rmed, 141,258,394,445,458,589,951 
Made, 275,375,783,1269,1395 
Reduced, 606,627,687,882,1344 
Refused, 113,470,503,972,1008,1089,1124.1316.1386,1427,1435 

Burden of proof, 141,470,783,882,972,1008,1089,1344,1427,1435 
Ef fect ive date, 317,445,783,1507,1514 
Factors considered 

Age 
30-40 years, 1008,1344 
41-50 years, 1124,1427,1435 
51-60 years, 375,445,458,470,503,589,606,972,1269,1316 
61+ years, 141,258,275,394,882,1089 

Education 
No formal , or i l l i t e r a t e , 972 
1-6 years,1269 
7-11 years, 275,394,445,470,503,589,606,1395,1427 
12th grade or GED, 458,1008,1435 
Higher education or t r a i n i n g , 141,375,503,882,1089,1316,1344 

Last arrangement of compensation, 458,951 
Medical causation/opinion/treatment 

Functional overlay, 882,1008 
Light work l i m i t a t i o n , 470,503,589,882,972,1008,1269 
Moderate impairment, 1435 
Moderately-severe impairment, 606 
Non-credible claimant, 113^972,1316 
Obesity, 882,1435 
Pain, 1395 
Physical, psychological conditions preclude work, 258 
Post - in jury , disabl ing condi t ion, 606,1316 
Post- in jury sequelae d isab l ing, 783 
Pre-exist ing condit ion made symptomatic, 882 
Pre-exist ing condit ion worsens pos t - in ju ry , 627,1316,1435 
Pre-ex is t ing, disabl ing condi t ions, 141,589,1089,1344 
Psychological problems, re la ted , 1344 
Sedentary work l i m i t a t i o n , 275,394,1316 
Surgery, 275,375,503,972,1316,1395,1427,1435 
Unrelated medical condit ions, 589 

Motivation 
Ef for ts not reasonable, 882,1124,1344,1427 
Fut i le to seek work, 141,394,589,783,966 
Impeachment i ne f f ec t i ve , 394 
Job o f fe r at hearing, 503 
None to seek work, 606 
Reading newspaper ads, 275 
Reasonable e f f o r t s , 375,445,458 
Refusal of treatment, 966 
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PERMANENT TOTAL DISABILITY (continued) 
Factors considered (continued) 

Motivation (continued) 
Retirement, 394 
Social Secur i ty , receipt o f , 394,1427 
Voluntary withdrawal from labor market vs. i n a b i l i t y to re tu rn , 1154 

Vocational factors/opin ion 
ATPs: inadequate performance, 606 
Based on records only, 375 
Few transferable s k i l l s , 445,589 
I n a b i l i t y to work regu lar ly , 1395 
No t r a n s f e r a b l e s k i l l s , 1269 
Not vocat ional ly PTD, 470,1008 
Pr ior employments precluded, 375,445,458,1435 
Professional employment h is to ry , 1316 
Refusal to pa r t i c i pa te , 113,972,1124,1344,1386 
Services terminated: no suitable employment, 141 
Transferable s k i l l s , 1089,1435 
Wage potent ia l pos t - in ju ry , 628 

Odd-lot doct r ine, 275,375,394,445,470,503,589,628,783,972,1008,1269,1435 
Offset issue See: OFFSETS/OVERPAYMENTS 
Own Motion case, 938,1269 

PREMATURE CLAIM CLOSURE See DETERMINATION ORDER/NOTICE OF CLOSURE; 
MEDICALLY STATIONARY 

PSYCHOLOGICAL CONDITION CLAIMS 
In jury vs. occupational disease c la im, 1099,1294 
Occupational disease claim 

Applicable s ta tu te , 1257 
Burden of proof 

Under new law, 1257 
Under old law, 347,434 

Claim compensable 
Long hours, credible claimant, 434 
Pre-exist ing condit ion worsened, 347 
Reprimands, for misconduct, 434 

Claim not compensable 
"Real & object ive" test not met, 1257 
Reasonable d i sc i p l i ne , 1257 

Relationship to physical in ju ry claim 
Burden of proof, 255,297,303,530,1071,1294,1372,1413 
Claim compensable 

Demotion caused problems, 1294 
Harmful consequences, of treatment for compensable condi t ion, 297,303 
Increase in symptoms, 530 
Pre-exist ing condit ion worsened, 530 

Claim not compensable 
Drug and alcohol abuse, 1071 
Harmful consequences of treatment, 281,287 
Lapse between in jur ious event, treatment, 1372,1413 
Medical evidence i n s u f f i c i e n t , 255 
Minor i n j u r y , secondary gain, 1413 
Pre-exist ing condi t ion, 506,530,1372 
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REMAND 
By Board 

For fur ther proceedings, 194,237,493,947,968,971,978,1271,1417,1472 
Motion f o r , allowed 

Determination Order, appeal from, dismissed, 280 
For Referee to issue f i na l order, 1451 
For Referee to make f ind ings , conclusions, 1500 
Referee's pre-hearing agreement, 460 

Motion f o r , denied 
Attorney's proposed Opinion & Order, 892 
Because of new case law, 904 
Case not incompletely developed, 398,455,461,778,860,904,1294,1300 
Evidence obtainable with due d i l igence, 134,263,333,602,778,801,906, 

917,982,1083,1275,1434,1464 
For c l a r i f i c a t i o n of Referee's " i n t e n t " , 527 
I r re levant evidence, 1519 
Joinder request by party previously opposing, 1277 

Motion to Str ike Motion for Remand, 917 
To determine fee, 318 
To disclose claimant's statement, 194 
To mail Orders to a l l par t ies , 294 

By Court of Appeals 
To allow IME, 679 
To apply correct successive in ju ry t e s t , 20,444 
To assign respons ib i l i t y , 1123 
To determine 

Attorney fee, 374,650,652,658,823,898,1443,1557,1569 
Award of PPD, 541 
Benefits owed, 944 
Benefits owing before suic ide, 145 
Compensability, 154,685,702,1120,1499,1560 
I f "good cause" ( la te f i l i n g ) shown, 1234 
Overpayment remedies, 655 
Penalty, 644,664,812 
Responsib i l i ty , 1312 
Whether medically stat ionary at c losure, 1004 
Whether TTD owing, 1484,1566 

To enter PTD award, 495 
To make f indings of f a c t , conclusions of law, 79,118,154,166,221,309, 

314,597,642,698,700,831,1065,1124,1143,1523,1549 
To order t h i r d party d i s t r i b u t i o n , 33,1132 
To reconsider pr io r opinion, 648 
To re instate hearing, 696,961 
To reverse PTD award, 378 

By Supreme Court 
To determine whether claimant would, could return to work, 1154 

REQUEST FOR HEARING (FILING) 
Cross-appeal, Determination Order, necessity o f , 827 
Late f i l i n g issue 

Appeal from Determination Order, l a t e , 280 
Good cause issue -

Attorney's neglect, 405 
Burden of proof, 223,405 
Confusing den ia l , 405 
Excusable neglect, 1264 
Failure to no t i f y of change of address, 1236 
Lack of d i l igence, 223 
Mul t ip le denia ls, same issue, 1071 
Personal contact with ca r r i e r , 1264 
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REQUEST FOR HEARING (FILING) (continued) 
Late f i l i n g issue (continued) 

Mail ing vs. de l ivery , 1110,1133,1234,1236 
Noncomplying employer issue, 494 
"Notice of denia l " discussed, 1133,1234,1236 
Scope of Referee's order, 699 
Timeliness question, 405,617,1110,1133 

Premature, 295 
Scope of Referee's Order, 827 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
Abatement/Request fo r Review, 573 
Dismissal, Motion for 

Fai lure of claimant to appear, 466,1239 
Dismissal, Order of 

Affirmed 
Fai lure of claimant to appear, 1442,1472 

Failure to comply with prehearing order, 1111 
Reversed, 696,947 
Without prejudice vs. with prejudice, 1472 

Expenses, t r a v e l , 1027 
Issue 

Cross-appeal raised at hearing, 95 
Employer's "appeal" of i t s den ia l , 1472 
Referee l i m i t a t i o n s , 442 
Waiver of ob jec t ion, 95 

Order compelling deposi t ion, 130 
Postponement, 696 
Telephonic hearing, 1027 

REQUEST FOR BOARD REVIEW (FILING) 
See also: JURISDICTION 
Abatement, Referee's Order of/Request for Review, 573,1262 
Appel lant 's b r ie f as, 371 
Cross-appeal, necessity o f , 1083,1340 
Cross-request 

Defined, 132 
Dismissal of 

Interim order, 1340 
No copy of Opinion & Order to at torney, 794 
No f i na l order of Referee, 130,237,274,1451 
Untimely f i l i n g , 158,164,794,1357 
Withdrawal of Requests, both par t ies , 846 

Final order of Referee 
Necessity o f , 1271 
What cons t i tu tes , 130,1271 

Inmate in ju ry case, 371 
Motion to Abate Referee's Order, 1262 
Motion to Dismiss 

Allowed 
No request for review made, 887,896 
Underlying issue f i n a l l y determined, 198 
Untimely f i l e d , 35,63,834 
Untimely notice to par t ies , 365,825,896,899,1286 

Denied 
Claimant l e t t e r as Request for Review, 1340 
Erroneous designation of appel lant, 129 
Inaccurate case number, 88 
Issues not moot, 1449 
No prejudice in f a i l u re to receive not ice, 1340 
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REQUEST FOR BOARD REVIEW (FILING) (continued) 
Motion to Dismiss—Denied (continued) 

No reason for review stated, 847 
Noncomplying employer issue, 373 
Notice to par ty 's attorney s u f f i c i e n t , 180 
Referee's Order withdrawn, republished, 1266 
Timely f i l i n g , 129,1266,1462 
Timely notice to a l l pa r t ies , 363,843,1321 
Unrepresented claimant, no b r i e f , 846 

Motion to Enjoin, 274 
"Part ies" discussed, 129,794 
Unrepresented claimant, 63,164,825,1286,1357 
What const i tu tes , 887,896 

REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
B r ie f , f i l i n g 

Appel lant 's b r ie f as reply b r ie f issue, 323 
Timeliness issue, 1472 

Issue 
Abandoned in appeal process, 166 
L i t igated at hearing; dismissal request on review, 182 
Not raised at hearing, 333,394,619,795,1404 

Joinder, Motion f o r , 1277 
Motion to Abate Order, 494 
Motion to Consolidate, 527 
Motion to Str ike 

B r ie f , 1019 
Part of B r ie f , 1231 

Reconsideration request 
Allowed, 186,318 
Denied 

Not t imely , 131,148,317 
Pet i t ion for Review f i l e d , 1240,1337 
Two-member Board, d iv ided, 1334,1362 

Scope of Review 
Admission of evidence: no objection at hearing, 1404 
A l l issues considered by Referee, 211,1083 
De novo, 199 
Issue on remand from Court, 1484 
Issue raised at hearing without ob ject ion, 166 
Only issues raised at hearing', 895,990,1507 
Only theories raised at hearing, 1031 

Subpoena power/recalc i t rant court reporter , 1451 
Transcript ion costs, closing argument, 1069 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 
Costs, request for reimbursement, 118 
Cross-appeal, necessity o f , 169 
Pet i t ion for Review/Reconsideration Request, 494 
Scope of Review, 699 

RES JUDICATA 
Discussed, general ly, 241,398,496,873,1005,1456,1478 
Disputed Claim Settlement 

Precludes la te r issue, 1456 
Not appl icable, 398 
Prior denial 

Chiropractic treatment, 457 
Unappealed, 1413 
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RES JUDICATA (continued) 
Pr ior l i t i g a t i o n 

Issue l i t i g a t e d , 241,496,613 
Issue not l i t i g a t e d 

Medical services, 873 
Mental stress c la im, 892 
TTD amount, 982 
TTD ra te , 1005,1101 

Unemployment case/Circuit Court case, 1114 
Workers' compensation case/Circui t Court case, 1114 

Prior Own Motion Order, 1478 
St ipu la t ion 

"Al l issues raised or ra isab le" , 101 
Unappealed den ia l , 398,457 

RESPONSIBILITY CASES See SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
Accident Prevention Divis ion c i t a t i on a f f i rmed, 1545,1547 

SETTLEMENTS & STIPULATIONS 
Disputed Claim Settlement 

Aggravation issue, 866 
As compromise and release, 889 
Disputed cond i t ion / la te r PPD evaluat ion, 1008 
Effect on related l i t i g a t i o n , 1410 
Effect on respons ib i l i t y l i t i g a t i o n , 1046 
Full payment o f , 463 . 
Scope of , issues not ra ised, 27 

Effects of : l i t i g a t i o n in two forums, 1004 
Release of r i g h t s , 931 

SUBJECT WORKERS See COVERAGE QUESTIONS 

SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 
Aggravation/new in ju ry or occupational disease 

Aggravation found,105,107,225,269,409,415,468,481,602,675,863,1056,1123,1303 
Burden of proof, 107,366,1016,1019,1056,1077,1123 
Continuous symptoms, 107 
F i rs t claim s t i l l open, 409,849 
Neither claim compensable, 596,1035 
New in ju ry or disease found, 11,30,50,69,272,378,444,473,568,668,779, 

849,909,998,1016,1019,1077 
Test 

Independent con t r ibu t ion , la te r employment, 30,50,415,444,468,473,481, 
779,849,1016,1019,1303 

Symptoms vs. worsened condi t ion, 105,107,225,602,998 
Arb i t ra t ion vs. hearing, 568 
Joinder, Motion for 

Time to make, 1277 
Last in jur ious exposure rule 

App l i cab i l i t y : one employer, one insurer, 199 
Discussed, 107,1312 
F i r s t employer responsible 
Later employer responsible, 69,225,1046,1312 
Medical evidence in equipoise, 69 

Mul t ip le accepted claims, 366,890 
Oregon/out-of-state, 40,1046 
Responsibi l i ty case 

Authorized t ra in ing plan, i n ju ry dur ing, 1558 
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TEMPORARY TOTAL DISABILITY 
Entitlement (See also: AGGRAVATION CLAIM; OWN MOTION JURISDICTION) 

Aggravation, 982,1089 
Bases f o r , 263,1089 
Claim denial reversed a t Court of Appeals, 573 
Day p r i o r to release f o r regular work, 795 
I n c a r c e r a t i o n , 73,97,609 
I n c l u s i v e dates, 510 
Leave work vs. i n a b i l i t y to work, 809,1037 
Medical v e r i f i c a t i o n , 345,944 
New claim vs. aggravation, 573 
Off-work requirement, 57,345 
Penalty issue 

Delay i n payment, 149 
Refusal of payment, 980 

P r i o r to ATP, 1375 
Pursuant t o Referee's order, 174 
Referee's order, 1478 
"Retirement" vs. i n a b i l i t y to work, 149,573,1089,1566 -
Scheduled day o f f , 795 
Substantive vs. procedural, 100 
Termination p r i o r to authorized TTD, 225,980 
Three days o f f : aggravation vs. new i n j u r y c laim, 225 
Two claims 

Overlapping periods of. d i s a b i l i t y , 1468 
Pro ra t a d i s t r i b u t i o n , 1465 

Withdrawal from labor market issue, 630,809,860,1059,1089,1154 
I n t e r i m compensation 

Aggravation c l a i m , 799 
A l l c a r r i e r s pay, same p e r i o d , 876,969,1023 
Conditional work release, 522 
Duty to commence, 350,601,644 
I n c l u s i v e dates 

Aggravation c l a i m , 944,956 
Claimant accepts wages, 548 
Compensable vs. not compensable cla i m , 956 
No d e n i a l , 199, 350,1023 

Medical v e r i f i c a t i o n requirement, 411,1262 
Termination p r i o r - t o authorized TTD, 225 
Waiting p e r i o d , 522 

Penalties 
"Amounts then due", 225 
Delay i n payment, 1005,1062 
I n t e r i m compensation issue, 199,225,350,644,876,944,956,1023,1089 
Rate computation, 1050 
Reasonableness issue, 345,795,809,930 
Requirements f o r , 565,573 
Termination issue, 73,97,149,510,522,795,851,876,1231 

Rate 
Contract of employment f o r two, j o i n t l y , 500 
Date of i n j u r y vs. time of reopening, 1488 
Equipment r e n t a l , as wages issue, 1370 
Gross vs. net weekly wage, 1005 
I n j u r y vs. occupational disease: s t a r t date, 1099 
Production work, 1371 
Regular vs. i r r e g u l a r employment, 930,1370 
Regular vs. on-call employment, 1050 
Variable wage r a t e , 1063 

Temporary p a r t i a l d i s a b i l i t y 
A f t e r r e t u r n to modified work—Termination unrelated to i n j u r y , 182, 
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Termination 
Referee's Order al l o w i n g suspension, 1231 
Requirements f o r 

Generally, 851,1231,1469 
U n i l a t e r a l 

A u t h o r i z a t i o n received a f t e r aggravation r i g h t s run, 149 
Denial, i l l e g a l , 851 
End of vocational services, 386 
Following incarceration,.73,75,97,100,1231 
Oral job o f f e r accepted, 565 
Release to work/not medically s t a t i o n a r y , 522,701,795,1075,1469,1484 
Retirement, 149 
Return t o regular work, 1401 
Return to work/not medically s t a t i o n a r y , 1403 
TPD payment, 510 
T r i a l release f o r work, 876,1075 

THIRD PARTY CLAIMS 
Advisory o p i n i o n , 1028 
B r i e f , l a t e submission, 1388 
D i s t r i b u t i o n issue 

Attorney fee: e x t r a o r d i n a r y , 159,1352 
Attorney fee: usual percentage, 1430 
C a r r i e r ' s l i e n 

Generally, 61,146,543,962,1323,1444,1458 
Vs. non-beneficiary's share of e s t a t e , 33 
Where b e n e f i t s precluded from t o r t recovery, 1276,1323 

Claim i n denied status at time of settlement, 36 
Costs, claimant's and his a t t o r n e y ' s , 1352 
Oral agreement a s s e r t i o n , 543 

"Paying agency" discussed, 146 
Paying agency's lien/expenditures 

Future expenses, 311,536,923,1399,1517 
Penalties 

Negotiations problems, 1430 
Settlement issue 

Generally, 1028 
Paying agency's approval issue, 1392,1444 

Workers' compensation claim f i l e d a f t e r t h i r d p a rty settlement, 673 

TIME LIMITATIONS See AGGRAVATION CLAIM; CLAIMS FILING; REQUEST FOR HEARING 
(FILING); REQUEST FOR BOARD REVIEW (FILING); REQUEST FOR REVIEW—COURTS 

TORT ACTION 
See also: EXCLUSIVE REMEDY 
Sexual harassment issue, 1551 

VOCATIONAL REHABILITATION 
Cooperation issue, 561 
D i r e c t o r ' s Order 

Affirmed 
No second t r a i n i n g plan,,1418 
Termination of services, 860 

Entitlement to.market value of t r u c k , 326 
Reversed 

E l i g i b i l i t y issue, 1057 
Scope of review, 326,860,1057 

Entitlement to vocational assistance 
1982 denial of e l i g i b i l i t y , 101 

"Suitable wage" discussed, 1418 
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Lei and Smith, Jr., 40 Van Natta 356 (1988) 635 
William C. SmiTFjT 40 Van Natta 1259 (1988)-- 1458 
Kenneth TT7 Snow, 39 Van Natta 743 (1987) 57 
Gary 0. Soderstrom, 35 Van Natta 1710 (1983)— 1030,1291 
Gerardo V. Soto, Jr., 35 Van Natta 1801 (1983) 887,896,1340 
Wilfred L. Speckman, 40 Van Natta 2076 (1988) -295 
Eva L. (Doner) Staley, 38 Van Natta 1280 (1986) 1016,1056 
Janet S t a n f i l l , 40 Van Natta 1108 (1988) 1239 
Jane E. Stanley, 40 Van Natta 831 (1988) 77,85,148,239,431,539,599, 

751.775,777,880,1041,1343 
Raymond Steiner, 40 Van Natta 381 (1988) 36 
Grace Stephen, 36 Van Natta 1881 (1984) 1154 
Grace UStephen, 39 Van Natta 1045 (1987) 394 
Ruby J. Stevens, 39 Van Natta 637 (1987) -583,586 
Warren FT~StTer, 36 Van Natta 334 (1984) 466,1239 
Harold D. TaTTent, 39 Van Natta 345 (1987) 1262 
Susan K. Teeters, 40 Van Natta 115 (1988)- -338 
Myrtle L. Thomas, 35 Van Natta 1093 (1983) 378 
Janice G. Thon, 40 Van Natta 606 (1988)— 281,287,297,303 
Marvin Thornton, 34 Van Natta 999 (1982) --61,962,1323,1430,1458 
Eleanor M. Thurston, 40 Van Natta 1191 (1988) 163 
Dale Ticfienor, 41 Van Natta 179 (1989) 366 
ChTrlene TobTe, 41 Van Natta 1392 (1989)-- 1444 
Pauline L. Travis, 37 Van Natta 194 (1985) 69,1337 
Alvin L. Van Arnam, 36 Van Natta 1641 (1984) 458 
Wayne A.. VbTk, 36 Van Natta 1083 (1984) 522 
Harold D. Ward, 37 Van Natta 606,709 (1985) 956 
Ronald L. Warner, 40 Van Natta 1082, 1194 (1988)— 11,21,69,110,245, 

269,272,338,366,467,863,876,921,1030,1077,1302,1420 
Bryan D. Warrilow, 40 Van Natta 521 (1988) 1499,1500 
Andy Webb, 40 Van Natta 586 (1988) 929,1234,1319 
Wayne E. Welch, 34 Van Natta 766 (1982) -913 
Vernon L.~WeTTington, 37 Van Natta 183 (1985) 405 
Barbara A. Wheeler,~37 Van Natta 122 (1985) 42,272,309,329,613,635, 

8TT78'63~,956,1019,1080 
Charles H. Whiddon, 39 Van Natta 407,811 (1987) 405,1236 
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REFERENCES TO CASES IH VAN NATTA'S 
NAME PAGE(S) 

Richard L. White, 41 Van Natta 795 (1989)- 1275 
David L. WhTtTow, 40 Van Natta 1980 (1988) 1517 
James C. Fhitney, 37 Van Natta 1463 (1985)- 573 
Thomas L ~Whitt1inger, 40 Van Natta 399 (1988) 362 
Velma C. Wilch, 40 Van Natta 997 (1988) 516 
Donald W. Wilkinson, 37 Van Natta 937 (1985)- 27 
Arbra WTTliams, 40 Van Natta 506 (1988) 880,1030 
Eberet"T?TTTTams, 41 Van Natta 466 (1989)- 1239 
Robert BTWTTams, 37 Van Natta 711 (1985) 146 
Thomas W. "Williamson, 39 Van Natta 1147 (1987)-- 179,269,272,956,1273 
Joseph Wilson, 40 Van Natta 66 (1988)- 130,237,1271 
Tana L.~WTTson, 40 Van Natta 476 (1988) 1008,1456 
Donald S. Wincer, 40 Van Natta 1196 (1988) 382 
Donald FTschnoske, 34 Van Natta 664 (1982)- 956 
Judy Witham, 40 Van Natta 1982 (1988) 69 
Wyne W. Wi'ttrock, 39 Van Natta 825 (1987) 1282 
IHrgTnTa Wolf, 40 Van Natta 1725 (1988) 75 
Karol K. Wood, 40 Van Natta 1988) 1501 
WTTTTam E. Wood, 40 Van Natta 999 (1988) 211,373 
Joseph L. Woodard, 39 Van Natta 1163 (1987) 1019 
Marvin C. Wright, 39 Van Natta 105 (1987) 36 
Marvin C. Wright, 41 Van Natta 36 (1989) 1388 
Eduardo Ybarra, 35 Van Natta 1192 (1983) 1262 
Jose Ybarra, 40 Van Natta 5 (1988)- 500 
ETorda-no Zorich, 38 Van Natta 1570 (1986)- 797 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE PAGE(S) 

ORS 10.095(3) --917 
ORS 18.160 223,405,1234,1236,1264 
ORS 19.028(1) 1321 
ORS 19.028(2) 1321 
ORS 40.065(2) 338,483 
ORS 138.060(1) 1334,1362 
ORS 147.005 to 147.365 1,5,1508 
ORS 147.005(4) — 1508 
ORS 147.015(3) 5 
ORS 147.015(5) 1,5 
ORS 147.125(3) 1,5 
ORS 147.125(4)- 1508 
ORS 147.155 1508 
ORS 147.155(5) - 1 
ORS 147.305 1508 
ORS 161.015(7) 1508 
ORS 174.010 -1242 
ORS 174.020 -1242,1545 
ORS 174.120 --1462 
ORS 183- 685 
ORS 183.480 682 
ORS 183.480(1) 373,1291 
ORS 183.480(2) — - — 1291 
ORS 183.482 682,1563 
ORS 183.482(7) 79,661,688 
ORS 183.482(8) 79,661,688,1563 
ORS 183.482(8)(a) 1111 
ORS 183.482(8)(c) 79,1143,1563 
ORS 244.130(2) 1334 
ORS 654.001 to .295 1451 
ORS 654.003 1547 
ORS 654.062 1114 
ORS 654.062(5)(a) 1114 
ORS 654.305 et seq. 1145,1538 
ORS 654.750 to .780 1451 
ORS 655.505 to .550-- 661 
ORS 655.505(1) 661 
ORS 655.505(3) — - -661 
ORS 655.510(l)(a) — 661 
ORS 655.515 613,661 
ORS 655.520 661 
ORS 655.525 661 
ORS 656.003 1154 
ORS 656.005(2) ---1114 
ORS 656.005(6) 644 
ORS 656.005(7) — 192 
ORS 656.005(7)(a)-- -- 64,661,1143,1294,1303,1323,1496,1549 
ORS 656.005(8) — -79,343,655,1117,1128,1242 
ORS 656.005(8) (a) 64,192,207,477,1294,1549 
ORS 656.005(8)(b) -1312 
ORS 656.005(9) 1312 
ORS 656.005(14) 36,61,146 
ORS 656.005(17) 33,95,138,314,358,389,450,496,507,561,991, 

1008,1308,1365 
ORS 656.005(19) 85,129,363,371,794,1286,1340 
ORS 656.005(24) 483 
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ORS 656.005(25) — -- -- — 483 
ORS 656.005(26) 1005,1370 
ORS 656.005(27) — 573,609,1154,1231 
ORS 656.005(28) 573,609,1231 
ORS 656.012 -1111 
ORS 656.012(2)(a) --- 609 
ORS 656.012(2)(c) — 609 
ORS 656.017(1)- 1137,1508,1551 
ORS 656.018 -- 1137,1508,1551 
ORS 656.018(1) 1551 
ORS 656.018(l)(a) 1137,1508 
ORS 656.018(2) — 1137 
ORS 656.018(3) - 690 
ORS 656.018(4) 133 
ORS 656.023— 211,483,685 
ORS 656.027 -449,685,1154,1277 
ORS 656.027(2) 449 
ORS 656.027(3) — - 449,685 
ORS 656.027(8) --- ---211 
ORS 656.027(9) — 211,1096 
ORS 656.029 - 1277 
ORS 656.029(1) 211,685,1277 
ORS 656.039(1) - -1096 
ORS 656.039(4) — 1096 
ORS 656.050(14) --682,1277 
ORS 656.050(27)- 682,1277 
ORS 656.052(2) — 295,1560 
ORS 656.054 -1277 
ORS 656.054(1) ---36,61 
ORS 656.108(3) 673 
ORS 656.126(1) 483 
ORS 656.126(2) --.-.-483 
ORS 656.154 — 1388 
ORS 656.156— 1137 
ORS 656.156(1)- — 281,287,297,303,1137 
ORS 656.156(2) — - 1137 
ORS 656.202 to .258 -343 
ORS 656.202(2) --- 216,1242,1257,1488,1549 
ORS 656.204— - --145 
ORS 656.204(1) — - 696 
ORS 656.206 141,394,503,589,1008 
ORS 656.206(1) - 606,1344 
ORS 656.206(1)(a) ------394,470,503,573,627,966,972,1008,1124,1269, 

1316,1395,1427,1435 
ORS 656.206(2) — ---^--1154 
ORS 656.206(3) 141,275,375,394,445,458,470,573,972,1089, 

1124 1154 1344 1427 1566 
ORS 656.210 — 225^930,1005,1050,1063,1484,1488 
ORS 656.210(1) 510,573,609,613,630,1059,1231,1370 
ORS 656.210(2) — 930,1005,1050,1099,1370 
ORS 656.210(2)(b)(B)-- 1099 
ORS 656.210(2) (c) -930,1050 
ORS 656.210(3) 73,97,225,644 
ORS 656.210(4) — — - 561 
ORS 656.212 — — . 182,510,565 
ORS 656.214---- --573,652 
ORS 656.214(2) — ---------216,613,871,882,1238 
ORS 656.214(3) - — 522 
ORS 656.214(5) ---389,627,797,799,882,900,926,1008,1089,1148, 

1359,1365,1427,1521 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE- PAGE(S) 

ORS 656.216(1) 1282 
ORS 656.218 145 
ORS 656.218(1) 145 
ORS 656.218(3)- - 696 
ORS 656.226 617,619 
ORS 656.230 216 
ORS 656.230(2) 904 
ORS 656.236 866 
ORS 656.236(1) 889 
ORS 656.245 116,154,166,225,281,281,297,303,334,378,565, 

584,635,675,803,818,866,1080,1128,1274,1288, 
1404,1456,1478 

ORS 656.245(1) - ---24,29,44,221,324,329,358,420,488,500,580, 
768,866,995,1015,1080,1128,1288,1372,1448, 
1522,1526,1529 

ORS 656.245(2) 324,1080 
ORS 656.245(3)--- 1288 
ORS 656.248 262 
ORS 656.252(1) (d) 1111 
ORS 656.262 350,573,944,956,975,1023,1071,1133,1288 
ORS 656.262(2) 199,885 
ORS 656.262(4) 73,97,601,644,809,956,1023,1062,1312 
ORS 656.262(6) 57,166,192,225,295,319,411,442,589,664,695, 

909,975,1023,1160,1236,1312 
ORS 656.262(6)(b) 568 
ORS 656.262(8) 935,1067,1133,1275,1457,1472,1560 
ORS 656.262(9) 324,334,781 
ORS 656.262(10) 21,57,73,97,145,149,174,192,199,225,350,389, 

411,415,442,450,551,553,558,568,601,613,630, 
664,781,783,809,816,822,831,851,885,909,913, 
930,944,956,969,1005,1023,1050,1062,1100, 
1104,1117,1160,1282,1312,1319,1364 

ORS 656.262(12) 149,568,887 
ORS 656.265(1) 189,668 
ORS 656.265(2) - 295 
ORS 656.265(4) 189,668 
ORS 656.265(4)(a)--- 189,668 
ORS 656.265(4)(c) 189 
ORS 656.268 33,73,100,101,174,225,386,522,561,568,573, 

604,630,809,851,947,1075,1288 
ORS 656.268(1) 97,389,450,496,510,548,553,573,701,851,1008, 

1308,1365,1375 
ORS 656.268(2) --97,174,263,386,510,553,573,609,851 
ORS 656.268(3). ---149,254,425,604,1100 
ORS 656.268(3)(e) -604 
ORS 656.268(4) ----386,510,655,894 
ORS 656.268(5) 941 
ORS 656.268(6) 27,280 
ORS 656.268(8) --568 
ORS 656.273 123,199,225,386,403,458,528,568,635,816,887, 

1008,1037,1152,1274,1399,1478,1491,1517 
ORS 656.273(1) 44,186,225,595,630,768,781,797,803,860,866, 

1071,1128,1152,1303,1409,1411 
ORS 656.273(2) 225,350,630 
ORS; 656.273(3) 339,595,630 
ORS 656.273(4) 149,894,1089 
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ORS 656.273(4)(a) 149,803 
ORS 656.273(4)(b)- — --149 
ORS 656.273(6)- - 225,350,411,799,809,944,956,969,1262 
ORS 656.273(7) 225 
ORS 656.278- 55,133,187,261,419,492,552,675,821,842,929, 

1234,1269,1274,1311,1312,1375,1399,1465,1471, 
1517 

ORS 656.278(1) 55,239 
ORS 656.278(1)(a)-- 42,133,145,162,166,187,261,261,269,381,382, 

541,550,588,588,600,751,821,824,824,825,842, 
873,929,941,989,1022,1064,1068,1069,1234, 
1274,1301,1311,1312,1319,1342,1362,1449,1468, 
1483,1488,1506,1506 

ORS 656.278(1) (b) — 552,1274,1505,1506,1515,1516 
ORS 656.278(4) 1465 
ORS 656.278(5,) 55,239 
ORS 656.278(5)(a) 55 
ORS 656.283 to .304 371,613,661 
ORS 656.283 --101,373,1117,1291 
ORS 656.283(1) 73,97,262,783,947,1005,1067,1231,1472,1560 
ORS 656.283(2) 101,326,860,1057,1418 
ORS 656.283(2)(a) 860 
ORS 656.283(5) - 1472 
ORS 656.283(7)- 280,561,752,827,835,871,1044,1111,1382,1469 
ORS 656.289 794 
ORS 656.289(1) - — 834,887,1266,1451 
ORS 656.289(2) --- 294 
ORS 656.289(3)- 21,35,63,88,129,130,158,164,274,294,363, 

365,371,373,794,825,834,843,846,847,887,896, 
899,1067,1117,1286,1321,1340,1357,1449,1451, 
1462 

ORS 656.289(4)- 866,889,1004,1456 
ORS 656.295— - 21,35,63,88,129,158,164,274,363,365,371, 

373,778,794,825,834,843,846,847,887,896,899, 
1117,1286,1321,1340,1357,1451,1462,1569 

ORS 656.295(1)- 88,129,211,371,373,843,846,847,887,896,1340 
ORS 656.295(2) 21,35,63,88,129,158,164,180,363,365,371,825, 

843,846,847,887,896,899,1286,1321,1340,1357, 
1462 

ORS 656.295(3) - 602,968 
ORS 656.295(5) — 85,134,164,194,263,280,333,398,455,460,483, 

493,561,602,752,797,801,827,835,860,904,906, 
917,968,971,982,1044,1067,1083,1275,1277, 
1288,1294,1300,1337,1375,1382,1408,1417,1472, 
1500 1519 1569 

ORS 656.295(6) 851211,280,783,1449,1472 
ORS 656.295(8) 77,85,131,148,211,239,431,539,599,775,880, 

1343 
ORS 656.298 698,1563 
ORS 656.298(1)- -1556 
ORS 656.298(3) - 1337 
ORS 656.298(6) - 648,649,652,661,664,681,688,1111,1549 
ORS 656.301 — - -661 
ORS 656.301(2) 661 
ORS 656.304 --216 
ORS 656.307 11,30,42,107,110,172,179,187,245,269,272, 

338,366,409,467,473,481,568,655,658,675,681, 
821,824,863,876,894,909,921,956,998,1016, 
1077,1273,1302,1312,1420,1487 

ORS 656.307(1) — - 245 
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CITATIONS TO OREGON REVISED STATUTES 

STATUTE PA6E(S) 

ORS 656.307(1) (b) 187,821,1312 
ORS 656.307(2) 568 
ORS 656.307(5) 11,69,568 
ORS 656.313 1569 
ORS 656.313(1) - 1262,1449 
ORS 656.313(2) 589,1282 
ORS 656.313(3) 1117 
ORS 656.313(4)--- 1117 
ORS 656.319 1274,1472,1560 
ORS 656.319(1) 223,405,1133,1234,1472 
ORS 656.319(1)(a) 699,1133,1234,1236 
ORS 656.319(1) (b) 405,1071,1110,1234,1236,1264 
ORS 656.319(4) 604 
ORS 656.325(1) — ---225,679,1563 
OAR 656.325(l)(a) -1563 
ORS 656.325(5) 386 
ORS 656.325(6) 783 
ORS 656.331(1) (b) 558 
ORS 656.382—- 73,389,415,442,450,551,613,635',816,1160, 

1569 
ORS 656.382(1) --21,174,192,442,553,558,664,783,822,831,851, 

947,956,969,1005,1023,1062,1100,1117,1282, 
1319,1364 

ORS 656.382(2)- — ---11,42,50,67,79,87,107,134,148,163,172,179, 
258,269,272,318,338,343,347,366,389,394,466, 
467,516,589,597,650,652,658,661,675,752,777, 
778,823,856,857,863,880,898,913,933,934,951, 
956,990,1016,1030,1041,1117,1236,1273,1382, 
1443,1487,1569 

ORS 656.386 613,661 
ORS 656.386(1)--- --- 11,21,42,57,69,75,79,97,110,116,245,263, 

269,303,309,338,343,366,403,467,473,481,568, 
608,646,650,652,654,664,823,855,856,863,921, 
947,1016,1030,1077,1242,1272,1277,1302,1343, 
1420,1443,1487,1527 

ORS 656.386(2) 11,69,343,467,473,481,856 
ORS 656.388 613,661 
ORS 656.388(1) 445,599,654,772,1065,1465,1556 
ORS 656.388(2) 21,775,880,921,1030,1302,1556 
ORS 656.419 1096 
ORS 656.419(1) 975,1023 
ORS 656.419(2)(d) 1096 
ORS 656.419(3) -1096 
ORS 656.427(1) 279 
ORS 656.427(2) --279 
ORS 656.525 371,613 
ORS 656.576 to .595 1392,1444 
ORS 656.576--- 36,61,146,1388 
ORS 656.578 --- 36,61,146,159,543,962,1028,1323,1352,1388, 

1392,1444,1458 
ORS 656.580(1) 1323 
ORS 656.580(2)- — 1323 
ORS 656.587 668,1028,1388,1392,1444 
ORS 656.591 ---1323 
ORS 656.591(2) 1323,1352 
ORS 656.593 543,673,931,1323,1388,1392 
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ORS 656.593(1) -36,61,146,159,311,536,543,962,1028,1276, 
1323,1352,1392,1430 1444 1458 

ORS 656.593(1)(a)- - -61,146,159,311,536,543^962,1352,1430,1458 
ORS 656.593(1)(b) 61,146,159,311,536,543,962,1352,1430,1458 
ORS 656.593(1 )(c) 36,61,146,159,311,536,543,962,1323,1352, 

1399,1430,1458,1517 
ORS 6 5 6 . 5 9 3 ( l ) ( d ) — 61,146,159,311,536,543,923,962,1352,1399, 

1430,1458,1517 
ORS 656.593(2) --61,146,159,311,536,543,962,1028,1392,1430, 

1444,1458 
ORS 656.593(3) - 61,146,159,311,536,543,673,962,1028,1276, 

1323,1399,1430,1458,1517 
ORS 656.625 42J33,145,166,261,382,492,541,588,824,825, 

873,989,1022,1301,1311,1401,1402,1403,1449, 
1468,1483,1488,1505,1506,1506,1515,1515,1516 

ORS 656.704 373,1291 ,1551 
ORS 656.704(3) 262,373,655,947,1067,1117,1291 
ORS 656.708 1117 
ORS 656.708(3) - 655,797 
ORS 656.712 ---1443 
ORS 656.712(4) - -1443 
ORS 656.716(2) -1443 
ORS 656.716(3)- - -1443 
ORS 656.718 — 1334 
ORS 656.718(2) 1443 
ORS 656.726 827,1382,1451 
ORS 656.726(2)(c) ---1451 
ORS 656.726(2) (d) 1451 
ORS 656.726(3) ( f ) 752,827,835,1044,1382 
ORS 656.727(4) — 1111 
ORS 656.728(3) ---386 
ORS 656.732 1451 
ORS 656.740(1)- 279,493 
ORS 656.740(4) ---1291 
ORS 656.740(4)(c) 373,1291 
ORS 656.802 to .807 1536 
ORS 656.802 --1242,1257 
ORS 656.802(1) 1242,1257 
ORS 656.802(1) (a) ---57,79,199,250,411,620,623,1046,1242,1257, 

1368 
ORS 656.802(1 )(b) 1099,1242,1257 
ORS 656.802(1 )(c) -----1242,1257 
ORS 656.802(2) -99,1242,1257 
ORS 656.802(2)(a) ---1257 
ORS 656.802(2)(b) 1257 
ORS 656.804 79,1137,1242 
ORS 656.807(1) 234,1312 
ORS 656.807(3) 644 
ORS 656.807(5) .644 
ORS 659.121 — - 1551 
ORS 659.360 809 
ORS 659.400 to .435 1536 
ORS 659.410 1536 
ORS 659.415 - 1148 
ORS 659.425— 1114 
ORS 743.789(2) 690 
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ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 137-76-010(7) 1,5 
OAR 137-76-010(8)- 1,5 
OAR 436-10-030 1111 
OAR 436-10-040 329 
OAR 436-10-040(2)- - 1423 
OAR 436-10-040(2) (a)- - 24,87,329,500,900,1453 
OAR 436-10-040(7) 580,583,584,586,900 
OAR 436-10-040(8) 580,583,584,586 
OAR 436-10-090(5) -334 
OAR 436-10-090(6) 262 
OAR 436-10-100(3) 967 
OAR 436-30-010(7) --851 
OAR 436-30-030 553 
OAR 436-30-030(5) 450 
OAR 436-30-030(7) 573 
OAR 436-30-210 — 216 
OAR 436-30-220- 216 
OAR 436-30-380 et seq. 69,113,216,334,358,450,470,488,506,541, 

561,613,627,642,797,882,900,939,949,972, 
979,982,1032,1089,1337,1359,1365,1427,1501 

OAR 436-30-450 561 
OAR 436-35-000 et seq. 752,827,835,1044,1382 
OAR 436-35-003 979 
OAR 436-35-005 871 
OAR 436-35-005(1) 752,835 
OAR 436-35-010 752 
OAR 436-35-010(2)(a) 752 
OAR 436-35-010(2) (b) 752 
OAR 436-35-010(3) 936 
OAR 436-35-080 1501 
OAR 436-35-110 1501 
OAR 436-35-110(3) (d) 871 
OAR 436-35-200(1) 752 
OAR 436-35-230(5) (b) 752 
OAR 436-35-240— 752 
OAR 436-35-270 thru 440 -979 
OAR 436-35-280(1) 835 
OAR 436-35-290(1),(2),(3) 752,827,835,1382 
OAR 436-35-290(4) -752,827,835,1382 
OAR 436-35-300(2) 752,827,835,1382 
OAR 436-35-300(4)-- 752,827,835 
OAR 436-35-300(5) 752,1382 
OAR 436-35-300(5)(a)- ---752,827,835,1382 
OAR 436-35-310 752,835 
OAR 436-35-310(1) 752,827,835,1382 
OAR 436-35-310(3)(a) 752,1382 
OAR 436-35-310(4) 827 
OAR 436-35-310(4)(a) 827,835 
OAR 436-35-310(4) (b) 827,835 
OAR 436-35-310(4)(c) — -835 
OAR 436-35-320(1) 827,835 
OAR 436-35-320(1) (a) ---752,827,835,1044 
OAR 436-35-320(2) — 752 
OAR 436-35-320(4) 752,827,835 
OAR 436-35-340 752 
OAR 436-35-340(14) -752 
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OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436' 
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-

35-350(2 
35-360--
35-360 
35-360 
35-360 
35-400 
35-400 
54-250' 
54-250 
54-250 
60-003 
60-015 
60-020 
60-020 
60-020 
60-020 
60-020 
60-020 
60-020 
60-030 
60-030 
60-030 
60-030 
60-030 
60-030 
60-030 
60-030 
60-050 
60-050 
60-050 
60-060 
•60-090 
•60-150 
•60-150 
•60-150 
60-150 
•60-180 
60-180 
•60-180 
•60-180 
•60-180 
•60-190 
•61-100 
•61-100 
•80-010 
•80-060 
•80-060 

10) 
1 ) -

b)-

752,827 
752,827,835,1044 

,(7),(8),(9) — - 7 5 2 
--752 

752 
---1382 
-1382 
216 
216 
216 
1063 

( c ) — ---558 
--- 1465,1468 

510,1005 
930 

(a) 1370 
( b j — 1370 
( C) 1063 
(o)-

(c)-
(a)-

4 
5 
2; 
et seq. 
3 
3 
4 
5 

(e)-

(b)-
5 ) -
12) -
13) -
14) -

•-510 
-980 
-182 
-182 
-182,548,565 
-182,565 
-182,565 
•-386 
-980 
-116 
-116,565 
•1288 
-904 
•1563 
•1062 
-851 
•1062 
•1282 
--42,187,821,824,894,1312 
•1277 
-568 
-568 
-187,821,1312 
-894 

_ 101 
6)(c) - — .-101 

— 1560 
1) 156O 
l ) ( d ) 1560 

120-005(7(a) —1418 
120-030(3) 1418 
120-040 -101,1057 
120-040(2)- — 1057 
120-040(4)- — 1057 
120-090-- 101,1057 
120-090(3) - - — 1057 
120-090(4) — 1418 
120-090(5) 1057 
120-090(7) — 1124 
120-090(12)- -- 458 
120-095 101 
120-120(7) —-1418 
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ADMINISTRATIVE RULE CITATIONS 

RULE PAGE(S) 

OAR 437-83-1959- - 1545 
OAR 437-83-1976— 1545 
OAR 437-83-1997 --1538 
OAR 437-83-2169 1545 
OAR 437-83-2446 1545 
OAR 437-83-2496 1545 
OAR 437-83-2519 1547 
OAR 437-83-2536- 1545 
OAR 437-88-110(2) 1538 

OAR 438-05-010 77,85,374,539,539 
OAR 438-05-046(l)(a) 371 
OAR 438-05-046(1) (b) 35,158,164,365,899,1321,1462 
OAR 438-05-046(1) ( c ) - - 1472 
OAR 438-05-046(2)(b)- 35,1321 
OAR 438-05-065- 1133 
OAR 438-06-037 95 
OAR 438-06-065(2) -1277 
OAR 438-06-070 - — 1239,1442 
OAR 438-06-071 1472 
OAR 438-06-081--- 696,1472 
OAR 438-06-085- 1111 
OAR 438-06-100- 846 
OAR 438-07-005 425,455,558 
OAR 438-07-005(3)--- 425,986 
OAR 438-07-005(3) (b) 114,166,803,906,906,956,1404,1408 
OAR 438-07-005(4)- 114,906,986 
OAR 438-07-007 -568 
OAR 438-07-015 -194,558 
OAR 438-07-015(2) 551,664,822 
OAR 438-07-015(4) — 558 
OAR 438-07-017 -138 
OAR 438-07-020- 425 
OAR 438-07-022 455,968 
OAR 438-07-025- --- 917,1262 
OAR 438-07-025(1) 1451 
OAR 438-08-020 1001 
OAR 438-09-010(3)(b) 889 
OAR 438-10-005 752,827,835,871,979,1382 
OAR 438-10-010 -752,827,835,871,1382 
OAR 438-11-005 ---794 
OAR 438-11-005(1)- 794 
OAR 438-11-005(2) 847 
OAR 438-11-005(3) 88,847 
OAR 438-11-010 1569 
OAR 438-11-015(2) 527 
OAR 438-11-015(3) 1569 
OAR 438-11-020(1) 846 
OAR 438-11-020(2) 1472 
OAR 438-11-025 363 
OAR 438-11-030 794 
OAR 438-11-035(2) 1362 
OAR 438-11-045 1388 
OAR 438-12-005 et seq. 1471 
OAR 438-12-005(l)(c) 1319 
OAR 438-12-018 ---419,1269,1274,1471 
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OAR 438-12-020 552 
OAR 438-12-025 -552 
OAR 438-12-025(2) 600,1301 
OAR 438-12-025(3) 941,1465 
OAR 438-12-030(1) 1301 
OAR 438-12-032(3) 42,187,821,824,1311,1312,1465 
OAR 438-12-052 1465 
OAR 438-12-055 133,145,166,261,382,492,541,588,825,873, 

989,1022,1301,1401,1402,1449,1465,1468, 
1483,1488,1505,1506,1506,1515,1515 

OAR 438-12-055(1) 1515 
OAR 438-12-060 --1465 
OAR 438-12-065(2) 1490 
OAR 438-12-065(3) 1489 
OAR 438-13-010(l)(a) 978 
OAR 438-13-010(1)(b) --978 
OAR 438-13-010(2) - 978 
OAR 438-14-010(1) — 568 
OAR 438-15-003 77,85,539,1041 
OAR 438-15-003(2) 374,539 
OAR 438-15-005(2) 57,79,87,100,134,154,196,248,263,318,343, 

347,374,378,389,394,403,445,466,467,530, 
580,589,619,752,772,778,851,855,857,898, 
913,951,969,1236,1242,1368,1409,1443 

OAR 438-15-005(4) - 431,1486 
OAR 438-15-005(5) — -431,1486 
OAR 438-15-005(7) 431,1352,1486 
OAR 438-15-010(1) 77,85,239,425,431,539,880,1041 
OAR 438-15-010(5)- 43,44,57,77,79,85,100,116,134,154,172, 

196,221,239,248,263,343,347,353,374,378, 
389,394,403,431,445,466,467,530,539,539, 
580,589,597,619,752,772,778,818,851,855, 
857,880,892,898,913,951,969,979,1041,1065, 
1236,1242,1337,1368,1409,1443,1465 

OAR 438-15-010(6) — 42,57,163,179,245,251,269,297,303,329, 
431,553,608,613,635,646,777,822,892,921, 
934,1062,1420,1429,1486,1514 

OAR 438-15-027(1) (d) 77,85,239,431,539,777,880,1041,1556 
OAR 438-15-028(1) (c) 880 
OAR 438-15-028(1) (d) 1041 
OAR 438-15-035 263 
OAR 438-15-045 75 
OAR 438-15-055(1)^ 1519 
OAR 438-15-055(2) 221 
OAR 438-15-070 — -- — 148,318,516,1042,1569 
OAR 438-15-080 —-1508 
OAR 438-15-085(1) -780 
OAR 438-15-090 568 
OAR 438-15-095 159,1352 
OAR 438-35-010(3) 1070 
OAR 438-35-080(9) --1070 
OAR 438-35-280(4) 752,827,835,1382 
OAR 438-35-280(6) r —827,835,1382 
OAR 438-35-280(7) 752,827,835,1382 
OAR 438-47-010 67 
OAR 438-47-010(5) — — - — — — --67 
OAR 438-47-015 -11,245,473,481 
OAR 438-47-025— 67,258 
OAR 438-47-030 467 
OAR 438-47-030(1)- — 11,69,97 
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ADMINISTRATIVE RULE CITATIONS 

RULE- PAGE(S) 

OAR 438-47-070-- - ---67 
OAR 438-47-075 ---652,675 
OAR 438-47-085(2)- - -67 
OAR 438-82-050(1) 1508 
OAR 438-82-050(2) — 1508 

LARSON CITATIONS 

LARSON-- PAGE(S) 

1 Larson, Workers' Compensation Law, Section 13.21 (1985) 281,287,297,303 
1 Larson, WCL, Section 13.21 at 3-415 & n.84 (1985 & Supp. 1988)—281,287, 

297 303 
1 Larson, WCL, Secion 13.21 at 3-419 to 3-425 281 ,287,297,303 
1 Larson, WCL, Section 18.12 (1985)- 64 
1 Larson, WCL, Section 18.21 (1985) -64 
1A Larson, WCL, Section 22.200--- 688 
1A Larson, WCL 5-285 Section 26.10— --1544 
IB Larson, WCL, Section 39.20 (1987)-— -857 
1C Larson, WCL, Section 44.34(g) 682 
1C Larson, WCL, Section 44.35 -682 
1C Larson, WCL, Section 45.20 ---682 
1C Larson, WCL 8-371, Section 47.43(b) 211 
2 Larson, WTLT Section 57.51 at 10-164.21 to 10-164.49 470 
2A Larson,~WC"L, 13-60 to 13-68, Section 68.15 (1988) 1137 

OREGON RULES OF CIVIL PROCEDURE CITATIONS 

RULE -PAGE(S) 

ORCP 12B 1107 
ORCP 44A 679,1563 
ORCP 47C— 690 
ORCP 47D 1551 
ORCP 71B(1) --- --223,405,1234,1236,1264 

OREGON EVIDENCE CODE CITATIONS 

PAGE(S) 

OEC 201(b) --338 
OEC 311(l(a) -- 1137 
OEC 609 --- --1334,1362 
OEC 803(6) --1538 
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The following orders issued by the Workers' Compensation Board are not pub
lished in this volume because they were judged to be of no precedental value. 
Copies may be ordered from the Board using the numbers provided. 

UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Abel, Kenneth A. 88-0082M 5/31/89 Own Motion Order 
Abou-Jamous, Ahmed 86- 17937 3/89 Order on Review 
Acireno, George H. 87-07353 8/10/89 Order on Review 
Adams, Christie G. 87- 12622 5/30/89 Order Denying Reconsideration 
Adams, Donald E. 86- 14030 etc. 8/18/89 Order on Review 
Adams, John 89-0077M 5/26/89 Order Approving Request 
Adams, John H. 89-0077M 4/27/89 Own Motion Order 
Adams, Wanda J. 88-0825M 3/89 Own Motion 
Aderton, Francis 89-0110M 3/89 Own Motion 
Aiken, James F. 87-00048 5/17/89 Order of Dismissal 
Aines, Richard W. 89-0463M 8/22/89 Own Motion Order 
Akers, Ronald 89-0116M 3/89 Own Motion 
Akerson, Robert L. 85- 14555 etc. 9/14/89 Order on Remand 
Albin, Owen E. 88-08495 8/8/89 Order of Dismissal 
Aldinger, Raymond 89-0334M 6/23/89 Own Motion Order 
Aleman, Florentino 88-0445M 4/27/89 Own Motion Order 
Alexander, Christy A. 87-01879 etc. 8/24/89 Order on Review 
Alexander, Kim C. 88- 13298 etc. 7/27/89 Order of Dismissal 
Alford, William N. 89-0398M 8/23/89 Own Motion Order 
Allen, Joanne M. 88- 18271 5/23/89 Order of Dismissal 
Allen, William 88-0726M 1/89 Own Motion 
Allen, William L. 88-0726M 7/31/89 Own Motion Order 
Amador, Ignacia 88-01526 5/23/89 Order of Dismissal 
Amel1, Julie 89-0335M 8/23/89 Own Motion Order 
Ammons, Homer 89-0159M 4/5/89 Own Motion Order 
Anderson, Linda S. 88- 10995 8/15/89 Order of Dismissal 
Anglin, Joe L. 87- 11078 etc. 5/12/89 Order on Review 
Archibald, James A. 89-0423M 8/9/89 Order Postponing Action 
Arment, Rhoda D. 89-0467M 9/22/89 Own Motion Order 
Armstrong, Ruth 88- 0803M 1/89 Own Motion 
Armstrong, Wayne 88- 12642 7/13/89 Order of Dismissal 
Arnold, Charles 89- 0078M 3/89 Own Motion 
Ashton-Stratemeyer, M. 88- 16043 5/3/89 Order of Dismissal 
Ashworth, Flora L. 87- 0297M 3/89 Own Motion 
Astoga, Maria R. 87- 05712 8/18/89 Order on Review 
Ayala, Roberto 86- 11581 6/8/89 Order on Review 
Ayers, James 89- 0253M etc. 9/6/89 Censent to Issuance 
Ayers, James W. 89- 0253M 6/16/89 Order Postponing Action 
Ayhan, E f t i h i 88-0805M 5/17/89 Own Motion Order of Dismissal 
Bachman, Joseph E. 89-0527M 9/27/89 Own Motion Order 
Bagg, Kathleen J. 88- 14410 etc. 9/7/89 Order on Review 
Bain, Douglas W. 89- 02706 8/17/89 Order of Dismissal 
Baker, Anthony 89- 0071M 2/89 Own Motion 
Baker, David A. 87- 16395 6/29/89 Order on Review 
Baker, Lonny J. 86- 12029 2/89 Order on Review 
Baker, Steven C. 87- 05886 3/89 Order on Review 
Baldisseri, Aldo I . 89- 02221 9/1/89 Order of Dismissal 
Baldwin, Raymond 89- 0265M 5/26/89 Own Motion Order 
Ballweber, Faye L. 89- 0107M 5/17/89 Order Postponing Action 
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UNPUBLISHED ORDERS 1989 

Name WCB Number 

Baney, Ruby 89-0201M 
Bangs, Larry 88- 16085 
Barber, Vivian 88-0209M 
Barlow, Leroy E. 87- 12281 
Barrett, P h i l l i p 89-0152M 
B a r t l e t t , Dora I . 88- 15975 
Barton, Donna R. 86- 09070 
Bass, George 87-0632M 
Bates, Stanley D. 86- 17395 etc. 
Batori, Michael C. 89-0288M 
Beebe, Fred 88- 0821 
Beiderwell, Randall R. 85-00405 etc. 
B e l l , Allen 89-0149M 
Bender, Emory L. 89-0362M 
Benson, David 89-0300M 
Berry, Emily 87-01222 
Berry, Gary L. 88- 20675 
Berry, Gary L. 88- 20675 
Bielenberg, Darline M. 89-0010M 
B i l l i n g s , Gerald 89-0442M 
Billups, Terry 85-0271M etc. 
Binger, L u c i l l e 89-0295M 
Bird, Raymond R. 87- 16838 
Bishop, Richard L. 88- 22147 
Bishop, William K. 87- 14242 etc. 
Black, Fred B. 87-09370 
Bl a i r , Clarence 89- 0500M 
Bl a i r , Lee L. 87- 00583 
B l a i r , Michael 89- 0214M 
Bock, Janice 89- 0192M 
Bogle, Bobby V. 89- 0244M 
Bosik, Robert W. 89- 0327M 
Bostock, Velora M. 89- 0344M 
Boucher, Marilyn F. 89- 5904 
Boyd, Danny L. 87- 0142M 
Boyles, Kenneth 89- 0069M 
Braddock, Frank H. 89- 0011M 
Bradley, Zona 89- 0524M 
Brandon, Jack A., Jr. 89- 0251M 
Bratton, John R. 89- 0291M 
Breshears, Kathy B. 87- 12775 
Breshears, Kathy B. 87- 12775 
Brezai, Joseph 89- 0412M 
Brickner, William T. 86- 12777 
Brickner, William T. 86- 12777 
Briley, Carroll 88- 0799M 
Brinson-Ayer, Barbara 89- 0494M 
B r i t t , Rocky S. 87- 10677 
Broadbent, Kenneth 89- 0044M 
Brooks, Glenda K. 89- 0202M 
Brown, Donie 89- 0134M 
Brown, Earl M. 86- 00251 
Brown, Etta M. 86- 08491 
Brown, Gary D. 89- 0199M 
Brown, Ovid D. 89- 01586 
Brown, Patrick B. 88- 0016M 

Date Type of Order 

4/28/89 Own Motion Order 
5/5/89 Order of Dismissal 
2/89 Own Motion 
6/13/89 Order on Review 
7/5/89 Order Postponing Action 
8/17/89 Order of Dismissal 
4/28/89 Order on Review 
4/17/89 Own Motion Order 
2/89 Order on Review 
5/31/89 Own Motion Order 
1/89 Own Motion 
9/21/89 Order on Review 
3/89 Own Motion 
8/18/89 Order Postponing Action 
5/31/89 Own Motion Order 
9/7/89 Order on Review 
5/31/89 Order of Dismissal 
6/14/89 Order on Reconsideration 
1/89 Own Motion 
9/27/89 Own Motion Order 
9/7/89 Own Motion Determination 
5/31/89 Own Motion Order 
4/19/89 Order Denying Reconsideration 
9/26/89 Order of Dismissal 
8/24/89 Order on Review 
8/18/89 Order on Review 
9/20/89 Own Motion Order 
6/8/89 Order on Review 
4/27/89 Own Motion Order 
4/17/89 Own Motion Order 
8/25/89 Own Motion Order 
8/24/89 Own Motion Order 
6/29/89 Own Motion Order 
9/13/89 Order of Dismissal 
3/89 Own Motion 
4/27/89 Own Motion Order 
2/89 Own Motion 
9/27/89 Own Motion Order 
5/17/89 Own Motion Order 
5/31/89 Own Motion Order 
6/29/89 Order on Review 
7/13/89 Amended Order on Review 
8/22/89 Consent to Issuance of Order 
4/17/89 Order on Reconsideration 
3/89 Order on Review 
1/89 Own Motion 
9/7/89 Own Motion Order 
8/24/89 Order on Review 
2/89 Own Motion 
4/28/89 Own Motion Order 
3/89 Own Motion 
9/14/89 Order on Remand 
3/89 Order on Review 
5/26/89 Order Postponing Action 
9/14/89 Order of Dismissal 
3/89 Own Motion 
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UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Brown, Rodney C. 87- 08762 etc. 4/12/89 Order on Review 
Brown, Wallace J . 88- 22270 8/11/89 Order of Dismissal 
Brundidge, Clen A. 86- 09372 3/89 Order on Review 
Buchanan, Clark W. 86- 0412M 3/89 Own Motion 
Buckle, Jerry V. 86- 00040 2/23/89 Order on Review 
Burboa, Joseph 89- 0518M 9/29/89 Own Motion Order 
Burch, Dwane M. 86- 0585M 3/89 Own Motion 
Burgess, Edward 89- 0017M 3/89 Own Motion 
Burnoski, Donald 88- 0598M 8/25/89 Own Motion Order 
Burns, Andrew J . 85- 11851 9/7/89 Order of Dismissal 
Burton, Arthur P. 88- 19404 8/8/89 Order of Dismissal 
Burton, James L. 88- 0522M 8/23/89 Order Postponing Action 
Bushbaum, Ronald J . 89- 0345M 6/29/89 Own Motion Order 
Byrne, Will iam R. 89- 0382M 7/13/89 Own Motion Order 
Cahan, Shir ley G. 89- 0317M 8/8/89 Own Motion Order 
Cahan, Shir ley G. 89- 0317M 8/22/89 Own Motion Order on Recon 
Cahi l l -Mart inez, S. 89- 0206M 7/31/89 Own Motion Order 
Campbel1, Jess P. 87- 0700M 4/7/89 Own Motion Order 
Cantlo, Lorenzo D. 87- 01495 etc. 8/17/89 Order on Review 
Capron, Joseph G. 86- 17129 8/17/89 Order on Review 
Car l ton, Ellen J . 87- 19588 8/24/89 Order on Review 
Car l ton, Ellen J . 87- 19588 9/6/89 Order on Reconsideration 
Car l ton, Richard J . 88- 15046 9/14/89 Order of Dismissal 
Carmichael, Karen A. 89- 0517M 9/29/89 Own Motion Order 
Carmien, James 88- 0333M 3/89 Own Motion 
Carpenter, Cheryl 87- 00405 8/8/89 Order on Review 
Carranza, Jose C. 88- 03494 6/27/89 Order of Dismissal 
Carr izales, Juan 89- 0418M 8/9/89 Own Motion Order 
Ca r ro l l , Elizabeth K. 86- 10868 4/12/89 Order on Review 
Carter, Dorothy 88- 0476M 9/22/89 Own Motion Order 
Carver, Valery D. 87- 16146 8/17/89 Order on Review 
Castro, Stewart 87- 11003 3/89 Order on Review 
Catto, Dale 89- 0105M 3/89 Own Motion 
Cec i l , Cathy 89- 0191M 4/20/89 Own Motion Order 
Center, Gary D. 87- 0536M 6/23/89 Own Motion Order of Dismissal 
Chamberlain, Laurie 89- 0511M 9/20/89 Own Motion Order 
Chamness, Ronald E. 89- 0298M 8/23/89 Own Motion Order 
Chapman, Larry N. 87- 12476 8/8/89 Order on Review 
Chase, Sharon 88- 0777M 3/89 Own Motion 
Chavez, Rudolfo 86- 10990 3/89 Order on Review 
Christensen, Gary 89- 0194M 8/11/89 Order Postponing Action 
Christensen, Jesse D. 88- 0081M 5/17/89 Supplemental Own Motion Order 
Christensen, Susan J . 88- 19346 5/26/89 Order of Dismissal 
Christ iansen, Daniel 89- 0089M 2/89 Own Motion 
Christopher, Ohman E. 87- 0746M 2/89 Own Motion 
Clancy, Patrick 87- 0348M 3/89 Own Motion 
Clark, Laura Lee 89- 0434M 8/9/89 Own Motion Order 
Clark, Ronald L. 87- 06342 3/31/89 Order on Review 
Clark, Thomas A. 87- 19538 8/14/89 Order on Review 
Clayton, Linda 89- 0003M 3/89 Own Motion 
Commella, Penny 89- 0213M 4/27/89 Own Motion Order 
Conmy, Gary E. 88-•08008 etc. 8/11/89 Order of Dismissal 
Cook, Colan R. 89-•0473M 9/7/89 Own Motion Order 
Cook, Maureen 89-•0096M 3/89 Own Motion 
Coonrod, Kenneth L. 89-•0050M 2/89 Own Motion 
Cooper, David 88-•0684M 1/89 Own Motion Cooper, David 
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Name 
UNPUBLISHED ORDERS 1989 

WCB Number Date Type of Order 

Cooper, Helen M. 86- 04023 8/15/89 
Corbin, Dave 88- 0410M 5/30/89 
Cornel 1 , Thomas D. 88- 0452M 5/30/89 
Cortez, Eric G. 87- 03293 3/89 
Couch, B i l l i e D. 87- 0322M 3/89 
Coulter, Roberta E. 89- 0366M 7/13/89 
Cox, Lewis J . 86- 00938 etc. 9/21/89 
Crabtree, Ruth E. 87- 14601 4/27/89 
Crain, Carl W. 86- 05256 4/17/89 
Crenshaw, Carl 88- 0816M 1/89 
Cross, Josephine 87- 06195 7/19/89 
Cruzan, Herbert D. 88- 0658M 3/89 
Cummins, Richard 89- 0273M 5/26/89 
Cunial , Robert M. 87- 16835 4/12/89 
Curin, James A. 88- 12206 6/8/89 
Cut ler , Gary L. 89- 0039M 2/89 
Dahlke, Neil E. 86- 11045 7/21/89 
Daley, Warren 89- 0135M 3/89 
Dalg l iesh, Kenneth G. 87- 17930 8/31/89 
Dalton, Robert W. 88- 0085M 1/89 
David Hernandez, Isabel 88- 0071M 1/89 
David, (n/a) 87- 06862 2/89 
Davidson, Richard 85- 0612M 1/89 
Davis, Johnny A. 89- 01213 8/15/89 
Davis, Marvin R. 89- 0337M 6/29/89 
Dawson, Dennis L. 88- 0812M 2/89 
Deal, Joann M. 87- 0355M 3/89 
Dearmond, Gayford 87- 0475M 3/89 
Dearmore, Melodee A. 88- 17533 6/21/89 
Degarlais, Kevin P. 86-•08619 etc. 8/18/89 
Degarlais, Kevin P. 86- 08619 etc. 8/31/89 
Deguchi, Karen A. 89- 0474M 9/7/89 
Delacruz, Reynaldo 89--0247M 5/17/89 
Delano, Joyce G. 88-•0638M 7/21/89 
Delano, Joyce G. 88- 0638M 8/21/89 
Delany, Debra J . 86-•11889 6/23/89 
Denny, Carol 88-•0766M 3/89 
Derby, Richard 89-•0051M 2/89 
Derby, Robert E. 87-•15685 8/14/89 
Devaney, Frederick J . 89--07553 8/8/89 
Diaz, Jesus 87--18338 8/24/89 
Diebel, Daniel 88--0544M 3/89 
Diemer, Anita 89--0101M 3/89 
Diemer, Anita 89--0101M 5/17/89 
D i l l e y , Patrick 89--0033M 2/89 
Di lworth, Jerry D. 86--16967 2/9/89 
Dimmick, Dennis A. 89--0452M 9/6/89 
Dixon, Marlene 88--0828M 1/89 
Dobbs, Michael 89--0187M. 4/17/89 
Dobyns, Kathleen M. 87--03976 3/89 
Dockstader, V i rg in ia L. 89--0466M 9/26/89 
Dooley, Stephen C. 84--0245M 6/19/89 
Doran, Ron A. 87--09785 3/89 
Douroux, Lawrence J . 89--0531M 9/27/89f 
Dowers, Denton N. 87--05480 5/9/89 
Downey, John L. 86--17785 3/89 

Order on Review 
Own Motion Order on Recon 
Own Motion Order 
Order on Review 
Own Motion 
Own Motion Order 
Order on Review 
Order on Review 
Order on Reconsideration 
Own Motion 
Order on Review 
Own Motion 
Own Motion Order 
Order on Review 
Order of Dismissal 
Own Motion 
Order on Review 
Own Motion 
Order on Review 
Own Motion 
Own Motion 
Order on Review 
Own Motion 
Order of Dismissal 
Own Motion Order 
Own Motion 
Own Motion 
Own Motion 
Order of Dismissal 
Order on Review 
Order on Reconsideration 
Own Motion Order 
Own Motion Order 
Own Motion Determination 
Own Motion Order 
Order on Review 
Own Motion 
Own Motion 
Order on Review 
Order of Dismissal 
Order on Review 
Own Motion 
Own Motion 
Own Motion Order of Dismissal 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Own Motion Order 
Own Motion Order of Dismissal 
Order on Review 
Denial of Consent 
Order on Review 
Order on Review 
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Drage, Norman H. 89- 04924 8/15/89 Interim Order of Dismissal 
Drago, Jef fery L. 89- 0234M 5/17/89 Own Motion Order 
Drew, Dorothy J . 89- 0373M 7/13/89 Own Motion Order 
Dupont, J i l l 89- 0299M 7/28/89 Own Motion Order 
Dupree, Derland A. 85- 10471 3/89 Order on Review 
Duran, Rudolfo 87- 16152 8/18/89 Order on Review 
Dvorak, Diane 89- 0284M 5/31/89 Own Motion Order 
Dyton, Norman G. 86- 14661 5/11/89 Order Denying Abatement 
Eagleton, Beulah M. 89- 0002M 1/89 Own Motion 
Eaton, Eleanor A. 87- 0728M 5/31/89 Own Motion Order 
Eccleston, Frank E. 87- 05705 7/13/89 Order of Dismissal 
Edens, Glen L. 84- 07667 etc. 3/14/89 Order Denying Request 
Edwards, Michael 88- 0033M 8/9/89 Own Motion Order 
Ef imof f , Nikolay 87- 07192 5/12/89 Order on Review 
Eichelberg, Timothy J . 89- 0483M 9/7/89 Own Motion Order 
Elder, Monty R. 89- 0432M 9/22/89 Own Motion Order/Recon 
Elder, Monty R. 89- 0432M 8/22/89 Own Motion Order 
Elizondo, Richard R. 89- 0413M 8/9/89 Own Motion Order 
E l l e r , Shir ley B. 86- 16577 7/13/89 Order on Review 
E l l i s , Gary 89- 0025M 1/89 Own Motion 
E l l i s - P h i l l i p s , Jodey 88- 0796M 1/89 Own Motion 
El 1ison, Jeanette M. 89- 0389M 8/23/89 Own Motion Order 
E l l i son , Jeanette M. 89- 0180M 4/17/89 Order Postponing Action 
E l l s , Marion L. 86- 0454M 7/5/89 Own Motion Determination 
E l l s , Marion L. 86- 0454M 7/28/89 Own Motion Order of Abatement 
Elston, David 88- 0045M 8/8/89 Own Motion Order 
Emerson, Charles 89- 0381M 8/23/89 Own Motion Order 
Emerson, P h i l l i p 89- 0223M 4/28/89 Own Motion Order 
Emmert, Marvin E. 89- 0128M 3/89 Own Motion 
Engleman, Gregory E. 88- 13625 etc. 5/3/89 Order of Dismissal 
Engl ish, James C. 88- 0641M 2/89 Own Motion 
Epps, Wil1iam A. 89- 0415M 7/21/89 Own Motion Order 
Erickson, Dennis R. 88- 0161M 5/30/89 Own Motion Order 
Erickson, L i l l i a n 87- 0329M 3/89 Own Motion 
Er le r , James 89- 0488M 9/18/89 Own Motion Order 
Evatt , Raymond 88- 11930 7/27/89 Order of Dismissal 
Ewing, Michael R. 87- 03058 7/18/89 Order on Review 
Eyman, Ronald L. 88- 0114M 3/89 Own Motion 
Farkas, Marcy S. 87- 18794 9/26/89 Order on Review 
Farmer, Charles A. 88- 0243M 4/5/89 Own Motion Determination 
Fames, Marilyn A. 89- 0406M 7/27/89 Order Postponing Action 
Fel ton, Richard 89- 0314M 6/15/89 Own Motion Order 
Fenison, Richard L. 87- 10955 6/27/89 Order on Review 
Fenter, Roger G. 89- 0095M 5/30/89 Own Motion Determination 
Ferber, Gwynn 86- 0417M 1/89 Own Motion 
Ferland, Pierre R. 89- 01238 etc. 9/21/89 Interim Order of Dismissal 
Fincher, Delores J . 89- 0131M 3/89 Own Motion 
Fischer, Richard 89- 0271M 5/31/89 Own Motion Order 
Fisher, Delmar E. 86- 03939 3/28/89 Order on Review 
F i t e , Lige 89- 0237M 5/31/89 Own Motion on Recon 
F i t e , Lige 89- 0237M 5/12/89 Own Motion Order 
F i tzgera ld , John L. 89- 0240M 5/12/89 Own Motion Order 
Flannery, Leonard K. 89- 0155M 3/89 Own Motion 
Forrester, Harry 88- 0814M 3/89 Own Motion 
Foss, Jerry H. 89- 0585M 8/11/89 Order Postponing Action 
Foss, Jerry H. 89- 0037M 8/22/89 Amended Order 
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Foster, Agnes K. 89- 0391M 9/13/89 Own Motion Order 
Fourier, Shir ley L. 86- 0279M 4/17/89 Own Motion Order 
Fouts, Leonard C. 88- 0775M 3/89 Own Motion 
Fouts, Leonard C. 88- 0775M 5/17/89 Own Motion Order of Dismissal 
Fowler, Leroy R. 89- 0016M 1/89 Own Motion 
Fowlkes, Richard E. 87- 01920 5/17/89 Order on Review 
Fox, Gary 89- 0359M 6/19/89 Own Motion Order 
Fox, Larry W. 88- 20145 6/21/89 Order of Dismissal 
Francoeur, Idalee E. 86- 09705 3/8/89 Order on Review 
Franks, Lou 89- 0212M 4/27/89 Own Motion Order 
Fraser, Brian P. 89- 0015M 1/89 Own Motion 
Frasieur, Wayne 89- 0290M 5/31/89 Own Motion Order 
Frazier, Dennis W. 89- 0370M 7/7/89 Own Motion Order 
Freed, John P. 88- 0463M 3/89 Own Motion 
Ful fer , Bobby L. 86- 16503 8/8/89 Order on Review 
Ful fer , Bobby L. 86- 16503 9/1/89 Order Denying Motion 
Fu l le r , V i rg in ia 89- 0111M 3/89 Own Motion 
Fulop, David 89- 05461 8/15/89 Interim Order of Dismissal 
Gandy, Kenneth 89- 0079M 3/89 Own Motion 
Garcia, Debra J . 86- 07131 4/12/89 Order on Review 
Garcia, Jesus TP- 88030 6/13/89 Amended Third Party Order 
Garoutte, Howard 89- 0346M 8/11/89 Own Motion Order 
Garrison, Ken 87- 09021 2/89 Order on Review 
Garza, Anita 89-•0224M 8/23/89 Own Motion Order 
Gastald i , Christopher 89--0163M 4/5/89 Own Motion Order 
Gates, Mary L. 89- 0323M 6/12/89 Own Motion Order 
Gautier, Roberta B. 86-•17739 5/17/89 Order on Review 
Gerdes, Angelia F. 89-•02764 8/31/89 Order of Dismissal 
Germeroth, Raymond R. 87-•17956 9/19/89 Order of Dismissal 
Getty, Delbert 89-•0219M 5/17/89 Own Motion Order 
Gianel la, Lorraine C. 88-•07713 5/31/89 Order of Dismissal 
Gibbs, Daniel 87-•0134M 5/17/89 Own Motion Determination 
Gibbs, Frank L. 86--0002M 3/89 Own Motion 
G i l l , Wil l iam R. 86--10065 3/89 Order on Review 
Girtman, Eldon L. 86-•16358 4/12/89 Order on Review 
Gite lson, Al lan 89--0205M 6/19/89 Own Motion Order 
Giumel1i, Edwin W. 88--18033 5/23/89 Order of Dismissal 
Glenn, Lester 88--0561M 2/89 Own Motion 
Good, David 88--0408M 1/89 Own Motion 
Goodman, Shir ley J . 87--10531 5/12/89 Order on Review 
Gorre l1, Teresa M. 88--13453 etc 6/21/89 Order of Dismissal 
Goulet, Anita D. 89--01254 etc 8/15/89 Order of Dismissal 
Graham, Anthony R. 86--18026 6/8/89 Order on Review 
Graham, Lisa L. 87--07478 1/89 Order on Review 
Graham, Robert 88--0783M 3/89 Own Motion 
Graham, Robert J . 88--0783M 4/17/89 Order Approving Request 
Green, Clarence 89--00830 4/21/89 Order of Dismissal 
Green, Marvin 85--00521 4/12/89 Order on Review 
Green, Valori J . 88--16092 etc 9/6/89 Order of Dismissal 
Greene, Glenda J . 87--15696 6/27/89 Order on Review 
Greene, Glenda J . 87--15696 7/18/89 Amended Order on Review 
Greene, Michael A. 87--12431 etc 8/31/89 Order on Review 
Gregg (Freeman), Laurie 87--0180M 3/89 Own Motion 
Gregory, Donald T. 87--18908 etc 5/4/89 Order on Review 
Greve, Everett 89 -0164M 4/17/89 Own Motion Order 
G r i f f i t h , Thomas W. 89 -0454M 8/22/89 Denial of Consent 
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G r i f f i t h , Vernon 89- 0139M 3/89 Own Motion 
Grimes, Rebecca J . 87- 12892 1/89 Order on Review 
Grimes, Scott L. 88- 03037 7/19/89 Order on Review 
Grimm, James 89- 0272M 5/26/89 Own Motion Order 
Grimshaw, Edith 88- 0701M 5/23/89 Own Motion Order 
Grosdidier, Herbert L. 87- 02216 4/18/89 Order on Review 
Grosz, Bradley 89- 0444M 8/18/89 Own Motion Order 
Guerrero, Anthony R. 89- 0441M 8/23/89 Own Motion Order 
Gu l l a t t , Reta 88- 0370M 6/6/89 Own Motion Order 
Gunderson, Will iam F. 89- 01631 8/8/89 Order of Dismissal 
Gustafson, Jacquetta 89- 0431M 8/23/89 Own Motion Order 
Gut ierrez, Antonio 89- 0178M 7/7/89 Own Motion Order 
Gut t ie r rez , Maria T. 86- 16076 6/29/89 Order of Dismissal 
Gymkowski, Joseph J . 89- 0049M 8/23/89 Own Motion Order 
Hainey, Sarah 89- 0316M 6/12/89 Order Postponing Action 
H a l l , Patr ic ia N. 87-•09563 1/89 Order on Review 
H a l l i w e l l , Kenneth R. 89-•0332M 6/23/89 Own Motion Order 
Hamilton, Harold 88--0806M 1/89 Own Motion 
Hamilton, John G. 89--0428M 9/18/89 Order Postponing Action 
Hammond, Duane E. 89-•0052M 5/23/89 Own Motion Order 
Hannah, Mark 87--03354 8/17/89 Order on Review 
Hanson, Craig R. 89--0394M 7/20/89 Own Motion Order 
Hanson, Kathleen M. 89--0311M 6/15/89 Own Motion Order 
Hardy, Thomas C. 89--0380M 9/26/89 Own Motion Order 
Hargand, Charles H. 87-•00715 etc. 3/89 Order on Review 
Hargens, Clyde M. 89-•0521M 9/27/89 Own Motion Order 
Hargis, Carolyn A. 89--0276M 8/24/89 Own Motion Order 
Hargis, Kimberly D. 88-•13162 8/7/89 Order of Dismissal 
Haron, Louis 83-•0348M etc. 7/27/89 Own Motion Order 
Harper, Betty L. 87--0763M 2/89 Own Motion 
Harris,, Eddie 87-•01168 8/18/89 Order on Review 
Harr is , Rex A. 87-•04927 8/17/89 Order on Review 
Harr ison, Thomas E. 87-•18113 etc. 8/23/89 Order on Review 
Hart, Michael W. 87-•06547 4/18/89 Order on Review 
Har t le , James 89-•0260M 5/26/89 Own Motion Order 
Ha t f i e l d , Wilma 87-•0573M 2/89 Own Motion 
Hawkins, Floyd 83-•0382M 3/89 Own Motion 
Hayes, Bobby J . 88-•17438 5/23/89 Order of Dismissal 
Hayes, Dorothy J . 89-•0257M 5/17/89 Own Motion Order 
Hayhurst, Landy J . 86-•10957 3/8/89 Order on Review 
Healy, Gene 89-•0162M 4/5/89 Own Motion Order 
Heater, Will iam E. 89-•0347M 6/29/89 Own Motion Order 
Hein, Thomas C., Sr. 89- 0320M 8/9/89 Own Motion Order 
Helm, Jacob M. 86-•0112M 4/7/89 Own Motion Determination 
Hembree, Donald E. 89-•0014M 1/89 Own Motion 
Hendershott, Kenneth A. 87-•17525 6/6/89 Order on Review 
Henry, John 88-•0823M 2/89 Own Motion 
Hernandez, Eustaquio A. 87-•00505 4/7/89 Order on Review 
Herndon, Melva J . 86-•11992 7/27/89 Order on Review 
Herrera, Lucianno B. 89-•0460M 8/22/89 Own Motion Order 
Herrera, Raul 88-•0774M 6/30/89 Own Motion Order 
Hershey, Thomas E., Sr. 89- 0062M 2/89 Own Motion 
Hewit, Kenneth J . 88-•0744M 5/30/89 Own Motion Order 
H i a t t , Sal ly A. 89-•0338M 7/21/89 Own Motion Order 
Hickman, Darlene 88-•0690M 5/31/89 Own Motion Order of Dismissal 
Hicks, Mitchel l 88-•0705M 1/89 Own Motion 
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Higgins, James 88- 0752M 1/89 Own Motion 
Hilderbrand, James R. 85- 15943 6/27/89 Order on Review 
Hileman, Leroy V. 89- 0186M 4/17/89 Own Motion Order 
H i l l , Ronald 87- 07745 3/89 Order on Review 
Hinkle, Curt is R. 89- 0374M 7/7/89 Own Motion Order 
Hinson, Gayle 88- 0730M 1/89 Own Motion 
Hockett, Verna 89- 0353M 8/23/89 Own Motion Order 
Hodgert, Thomas K. 87- 02097 etc. 6/26/89 Order of Dismissal 
Hodges, Charles V., J r . 88- 0785M 1/89 Own Motion 
Hoffman, Colleen M. 89- 0339M 6/29/89 Own Motion Order 
Hofmann, Kevin 89- 0286M 5/23/89 Consent to Issuance 
Hofmann, Kevin 89- 0286M 9/7/89 Own Motion Order 
Ho i t ing , Lawrence 88- 0788M 4/17/89 Own Motion Order 
H o i i f i e l d , Jerry R. 86- 16731 5/16/89 Order of Dismissal 
H o l i f i e l d , Kel ly R. 87- 14557 4/7/89 Order on Review 
Hoi l iday, Will iam E. 89- 0255M 5/17/89 Own Motion Order 
Holmes, Christ ine R. 89- 0312M 8/11/89 Own Motion Order 
Hoist , Albert S. 87- 0530M 1/89 Own Motion 
H o i s t i , Hugo L. 88- 0365M 6/29/89 Own Motion Order 
Holub, Faye 89- 0482M 9/26/89 Own Motion Order 
Hookland, Richard 89- 0073M 2/89 Own Motion 
Horton, Jennifer E. 87- 07738 8/8/89 Order on Review 
Hostler, Frank 89- 0481M 9/7/89 Own Motion Order 
Houk, Loran 88- 0479M 9/6/89 Attorney Withdrawal 
Howard, James E. 87- 0747M 5/31/89 Own Motion on Recon 
Howard, Richard 89-•0074M 2/89 Own Motion 
Howard, Ronald H. 87-•06996 6/12/89 Order on Review 
Howel1, Chris T. 87-•18819 9/29/89 Order on Review 
Howell, Darla J . 89-•0026M 4/14/89 Own Motion Order 
Howel1, Donald 88--0357M 3/89 Own Motion 
Howel1, Steven 86--11800 4/12/89 Order on Review 
Howze, Betty J . 88--13069 etc. 9/20/89 Order of Dismissal 
Hubbard, Jeannie S. 87-•11297 etc. 8/31/89 Order on Review 
Hubert, John J . 87--06575 8/15/89 Order on Review 
Hughes, Huey H. 87--17775 9/26/89 Order on Review 
Humphrey, Fay 89--01566M 4/5/89 Own Motion Order 
Hunt, C l i f f o r d E. 89--0130M 3/89 Own Motion 
Huntsucker, C l i f f o r d 89--0102M 3/89 Own Motion 
Hurd, C l i f f o r d 89--0471M 8/30/89 Own Motion Order 
Hyde, James 84--0419M 3/89 Own Motion 
Hyde, Perry A. 89--0340M 8/23/89 Own Motion Order 
I rw in , Robert 89--0008M 2/89 Own Motion 
Ishaque, Sedayan 87--14238 9/13/89 2nd Order on Reconsideration 
Ishaque, Sedayan 87--14238 8/14/89 Order on Recon 
Ishaque, Sedayan 87--14238 7/27/89 Order on Review 
Ivanof f , George S. 87--0673M 5/23/89 Amended Own Motion 
I v i e , Edward H. 87--12119 9/28/89 Order on Review 
Jackson, Donald 89--0036M 3/89 Own Motion 
Jackson, Donald C. 89--0036M 5/31/89 Own Motion Order 
Jackson, Robert D. 89--0510M 9/22/89 Own Motion Order 
Jackson, Robert D. 87--0185M 9/18/89 Own Motion Order 
Jacobs, Larry 89--0204M 4/27/89 Own Motion Order 
Jacobson, Bert N. 85--0648M 3/89 Own Motion 
Jaeger, Jon D. 87--04158 etc. 2/23/89 Order on Review 
James, Amanda M. 87 -04606 7/7/89 Order on Reconsideration 
James, Amanda M. 87 -04606 6/13/89 Order on Review 
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James, Gary J . 86- 04564 4/20/89 
James, Lesl ie M. 89- 0516M 9/27/89 
James, Pamela D. 89- 0322M 7/31/89 
James, Sharon L. 87- 03748 4/18/89 
Jeremiah, Gary T. 87- 11882 etc. 8/24/89 
Jochem, Nel l ie J . 86- 15609 8/23/89 
Jochem, Nel l ie J . 86- 15609 9/22/89 
Johnson, Barbara L. 87- 16924 6/13/89 
Johnson, Betty Lue 88- 0311M 3/89 
Johnson, Cordy 88- 0736M 5/26/89 
Johnson, Edward 89- 0158M 4/5/89 
Johnson, Harry 88- 0822M 2/89 
Johnson, Leon 89- 0280M 5/17/89 
Johnson, Mark A. 87- 02654 2/89 
Johnson, Matthew W. 89- 0383M 7/13/89 
Johnson, Robert H. 87- 06101 etc. 7/18/89 
Johnson, Robert H. 87- 06101 etc. 8/14/89 
Johnson, Robert H. 87- 06101 etc. 5/4/89 
Johnson, Robert H. 87- 06101 etc. 5/26/89 
Johnson, Robert H. 87- 06101 etc. 6/19/89 
Johnson, Robert W. 87- 13077 2/3/89 
Johnson, Robert W. 87- 13077 2/22/89 
Johnson, Roosevelt 89- 0080M 7/13/89 
Johnson, Will iam 89- 0420M 8/23/89 
Johnson, Will iam D. 87- 08530 etc. 3/89 
Johnson-Schotz, Anita 86- 10972 5/4/89 
Johnson-Schotz, Anita 86- 10972 5/23/89 
Johnston, Sheila 89- 0072M 2/89 
Jo l l ey , Loretta A. 87- 04307 5/17/89 
Jones, Beverly J . 89- 0161M 4/27/89 
Jones, Charles 89- 0395M 8/11/89 
Jones, Henry L. 86- 05795 etc. 9/18/89 
Jones, Margaret 89- 0032M 1/89 
Joseph, Elaine 87- 0740M 1/89 
Jos i , Robert E. 89- 0166M 4/5/89 
Joye, Michael J . 87- 16781 8/18/89 
Judd, Carl F. 88- 0809M 6/16/89 
Judkins, David 88- 0395M 3/89 
Juker, Melvin E. 87- 00983 etc. 5/17/89 
Jungl ing, Lynn 89- 0333M 6/12/89 
Justen, Terry 88- 0207M 3/89 
Kacherwski, Edward 89- 0066M 8/23/89 
Kaeo, Cornel D. 87- 06274 2/16/89 
Kaeo, Cornel D. 87- 06274 3/20/89 
Kaiser, L i l l i a n 89- 0375M 9/20/89 
Karam, Charles 89- 0421M 8/9/89 
Karstet ter , Donald B. 89- 0451M 9/7/89 
Kartak, Michael 88- 0656M 3/89 
Keen, Gwendolyn 88- 0498M 5/22/89 
Keen, Theodore W. 87- 14914 8/24/89 
Keen, Theodore W. 87- 14914 9/13/89 
Keimig, Jef fery P. 86- 14810 8/25/89 
Kemhus, Evelyn E. 86- 15806 2/23/89 
Kennedy, Delaine 89- 0021M 5/31/89 
Kennedy, Delaine 89- 0021M 6/27/89 
Kennedy, Dewey 89- 0188M 4/17/89 

Order Denying Reconsideration 
Own Motion Order 
Own Motion Order 
Order on Review 
Order on Review 
Order on Review 
Order on Recon 
Order of Dismissal 
Own Motion 
Own Motion Determination 
Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Own Motion Order 
Order of Abatement 
2nd Order on Recon 
Order on Review 
Order of Abatement 
Order on Reconsideration 
Order on Reconsideration 
2nd Order on Reconsideration 
Order Postponing Action 
Own Motion Order 
Order on Review 
Order on Review 
Amended Order on Review 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion Order 
Order of Dismissal 
Own Motion 
Own Motion 
Own Motion Order 
Order on Review 
Order Postponing Action 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Order on Reconsideration 
Own Motion Order 
Own Motion Order 
Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Order on Reconsideration 
Order of Dismissal 
Order on Review 
Own Motion Order 
Own Motion Order 
Own Motion Order 
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Kennedy, Leo 88- 0246M 7/18/89 
Kennedy, Richard 89- 0113M 3/89 
Kern, Calv in, J r . 89- 0243M 5/9/89 
Keslar, Bruce D. 87- 13993 9/26/89 
Kessinger, Beverly A. 87- 08908 9/26/89 
Kim, Hoe Sun 87- 02246 8/10/89 
Kim, Hoe Sun 87- 02246 7/18/89 
King, James M. 89- 0082M 7/27/89 
King, Janice M. 89- 0136M 3/89 
King, Judith 89- 0068M 3/89 
King, Kathy M. 89- 0402M 7/20/89 
King, Walter F. 89- 0117M 3/89 
King, Will iam R. 89- 0012M 1/89 
Kingsland, Al f red 89- 0099M 3/89 
Kinney, Carla J . 88- 00532 9/26/89 
Kintz, Keith J . 89- 0196M 4/17/89 
Ki rk , Vona 87- 16904 6/19/89 
K i rkpat r ick , Charles D. 87- 06660 8/31/89 
Kissee, Ted R. 87- 17975 etc. 6/13/89 
Kissee, Ted R. 87- 0519M 6/13/89 
K i t ch in , Ronald 88- 0810M 3/89 
Kloss, John C. 89- 0348M 8/23/89 
Knapp, Gerald 88- 0672M 2/89 
Knaub, Gary A. 89- 0296M 5/31/89 
Knaub, Gary A. 89- 0296M 5/31/89 
Knodel, Carol 89-•0065M 2/89 
Kosel, Lucie Mae 88-•0532M 1/89 
Koss, Kathleen A. 87-•03299 etc. 7/7/89 
Krening, Jack E. 89--0083M 3/89 
Krueger, Har r ie t t L. 87-•02876 1/5/89 
Krussel1, Robert L. 87-•16931 2,3/89 
Lacy, George L. 86-•09432 1/89 
LaGrow, Sharon A. 87--08943 9/21/89 
LaGrow, Sharon A. 87-•08943 8/31/89 
Lahodny, Beverly 89-•0301M 6/15/89 
Lakey, Conrad 89--0055M 2/89 
Lammon, Caleb 87--00911 6/15/89 
Landeros, Jose L. 87--05498 6/13/89 
Landon, Cal E. 88--14942 8/11/89 
Lang, Terry 89--0306M 6/12/89 
Largent, Mark S. (Employer) 9/1/89 
Largent, Mark S. (emp.) se--16503 8/8/89 
Larsen, Teri L. ss--0780M 5/3/89 
Larsen, Teri L. 88--0780M 2,3/89 
Larson, Vincent C., J r . 87--04090 7/27/89 
Laur, Harold 89--0172M 5/31/89 
Lausche, Eugene 89--0168M 4/17/89 
LaVert, Bertha Barber 89--0369M 6/23/89 
Leafdahl, Duane C. 89--0292M 8/23/89 
Leaton, Daniel 88--0583M 5/31/89 
Lee, Larry J . 86 -17527 7/5/89 
Lee, Robert E. 89 -0094M 3/89 
Lehmeyer, Barbara J . 87 -17444 8/31/89 
Lemons, Kim 89 -0120M 3/89 
Lenhart, Guy A. 88 -0468M 9/27/89 
Lenning, Mark L. 88 -05282 5/30/89 

-1636-

Type of Order 

Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Order on Review 
Amended Order on Review 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion 
Own Motion Order 
Own Motion 
Own Motion 
Own Motion 
Order of Dismissal 
Own Motion Order 
Order on Review 
Order on Review 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion Order 
Own Motion 
Consent to Issuance Order 
Own Motion Order 
Own Motion 
Own Motion 
Order on Review 
Own Motion 
Order on Review 
Order on Review 
Order on Review 
Amended Order on Review 
Order on Review 
Own Motion Order 
Own Motion 
Order on Review 
Order on Review 
Order of Dismissal 
Own Motion Order 
Order Denying Motion 
Order on Review 
Own Motion on Recon 
Own Motion 
Order of Dismissal 
Own Motion Order 
Own Motion Order 
Denial of Consent 
Own Motion Order 
Own Motion Order 
Order of Dismissal 
Own Motion 
Order on Review 
Own Motion 
Own Motion Order 
Order of Dismissal 



UNPUBLISHED ORDERS 1989 

Name WCB Number Date 

Les l ie , Paul E. 87- 0715M 2/89 
Lewis, Wil l iam C. 89- 0501M 9/27/89 
Liday, Minor G. 88- 0138M 4/5/89 
Linday, Je f f 89- 0177M 4/17/89 
Lindsay, Will iam 89- 0328M 6/26/89 
L ingard-Mi l ler , June L. 87- 13236 9/19/89 
Link, Terry L. 86- 01751 9/14/89 
L i t t l e t o n , Robert S. 85- 0247M 9/6/89 
Liverman, Jack 88- 0490M 3/89 
Lloyd, Audley, J r . 89- 0319M 6/26/89 
Lloyd, John H. 89- 0084M 7/13/89 
Lockard, Earnestine 86- 0076M 4/27/89 
Lodeski, Carlene 89- 0198M 4/19/89 
Loew, Frank F. 89- 0419M 8/11/89 
Loftus-Stewart, Joan M. 86- 09953 7/27/89 
Loftus-Stewart, Joan M. 86- 09953 8/10/89 
Logan, Richard 85- 0591M 3/89 
Lombardi, Linda L. 86- 11315 2/89 
L o t f i , Fred 89- 0023M 3/89 
Loughridge, Karen J . 87- 17232 9/26/89 
Love, Will iam 89- 0054M 2/89 
Lucas, Kel ly R. 86- 07032 etc. 8/31/89 
Lunsford, Herman 89- 0263M 5/17/89 
Lutz, Bryan 89- 0360M 6/29/89 
Lyness, George V. 89- 01360 8/8/89 
Lytsel 1 , Leneita E. 87- 04410 8/18/89 
Lyt ton, Kenneth L. 88- 0797M 5/17/89 
Mack, Ronald G. 87- 13647 6/13/89 
MacKenzie, Eric W. 87- 18256 4/18/89 
Madsen, Melvin 89- 0256M 5/17/89 
Magnuson, Wesley 89- 0309M 5/31/89 
Magoulas, Jim F. 89- 0027M 2/89 
Malar, Shir ley E. 89- 0315M 6/12/89 
Malone, Ben D. 88- 20728 9/13/89 
Malpass, John W. 89- 0330M 8/23/89 
Mangun-Wolverton, B. 88- 0147M 1/89 
Mapes, Robert L. 87- 04038 1/89 
Mapes-Flores, Michele 89-•0401M 7/21/89 
Marchuk, James M. 88-•0673M 1/89 
Marks, Norman 89-•0254M 5/30/89 
Marr, Richard J . 85-•09698 8/17/89 
Marsh, Jackquline 89-•0022M 2/89 
Marsh, Leora F. 88--0517M 8/8/89 
Marshal 1 , Arlene 86-•06142 3/14/89 
Mart in , David 84-•0207M 1/89 
Mart in , Elson 88-•0152M 1/89 
Martinez, Roberto C. 88-•02787 5/17/89 
Martinez, Roberto C. 88-•02787 5/23/89 
Marugg, Darrel l M. 87--12998 4/12/89 
Marziano, Mario 88--12262 8/10/89 
Marziano, Mario 88--12262 7/17/89 
Marziano, Mario 88--12262 6/13/89 
Marziano, Mario 88--12262 5/31/89 
Master f ie ld , Charles E. 87--01152 9/7/89 
Master f ie ld , Charles E. 87--01152 8/31/89 
Maugh, Floyd 89--0137M 3/89 

-1637-

Type of Order 

Own Motion 
Own Motion Order 
Own Motion Order 

Own Motion Order 
Order of Dismissal 
Order on Remand 
Own Motion Order 
Own Motion 
Own Motion Order 
Own Motion Order 
Own Motion Order of Dismissal 
Order Postponing Action 
Own Motion Order 
Order on Review 
Corrected Order on Review 
Own Motion 
Order on Review 
Own Motion 
Order on Review 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion Order 
Order of Dismissal 
Order on Review 
Own Motion Order 
Order on Review 
Interim Order of Remand 
Own Motion Order 
Consent to Issuance Order 
Own Motion 
Own Motion Order 
Order of Dismissal 
Own Motion Order 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion Order 
Order on Review 
Own Motion 
Own Motion Order 
Order Denying Request 
Own Motion 
Own Motion 
Order of Dismissal 
Amended Order of Dismissal 
Order on Review 
Amended Order of Dismissal 
Order of Dismissal 
Order Withdrawing Dismissal 
Order of Dismissal 
Amended Order on Review 
Order on Review 
Own Motion 



UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Maul, Christopher 89- 0331M 6/14/89 Own Motion Order 
Maupin, Eddy 87- 0122M 8/8/89 Own Motion Order 
Maupin, Eddy V. 87- 0122M 1/89 Own Motion 
May, Ronald L. 88- 0589M 1/89 Own Motion 
May, Ronald L. 88- 21868 etc. 7/13/89 Order of Dismissal 
Mayhew, Mark A. 89- 00311 6/27/89 Order of Dismissal 
McArthur, Will iam L. 86- 05236 etc. 3/2/89 Order on Review 
McCullough, A.G. 87- 08992 6/8/89 Order of Dismissal 
McCullough, A.G. 87- 08992 7/7/89 Order on Reconsideration 
McDaniel, Ronald L. 89- 0453M 8/22/89 Own Motion Order 
McDaniel, Ronald L. 89- 0171M 4/19/89 Own Motion Order 
McDonald, Will iam H. 86- 10876 8/8/89 Order on Review 
McDougald, Gene C. 89- 0190M 4/17/89 Own Motion Order 
McDougall, Lesl ie A. 87- 0669M 9/26/89 Own Motion Order/Abatement 
McFall, Dora 88- 0453M 1/89 Own Motion 
McGarvey, Dwight E. 86- 08263 etc. 9/1/89 Order on Review 
McGuire, Larry J . 87- 18198 7/31/89 Order of Dismissal 
McKee, James L. 89- 0193M 5/31/89 Own Motion Order 
McKenna, John J . 86- 10091 9/1/89 Order of Dismissal 
McKinney, Gerald 89- 0246M 5/17/89 Own Motion Order 
McKofka, Edward J . 89- 0175M 5/17/89 Own Motion Order 
McMahan, Elizabeth 87- 13315 8/31/89 Order on Review 
McMillan, Patr ick 89- 0208M 4/27/89 Own Motion Order 
McMil l ion, Joan R. 85- 01540 2/89 Order on Review 
McMullen, John M. 88- 0216M 1/89 Own Motion 
McNeely, Ina 89- 0470M 9/6/89 Own Motion Order 
McPherson, Donald P. 89- 0274M 5/31/89 Own Motion Order 
McPherson, John C. 89- 0123M 3,3/89 Own Motion 
McQuillen, Richard 87- 07645 8/31/89 Order on Review 
McQuillen, Richard 87- 07645 9/18/89 Order on Reconsideration 
McRae, B i l l y 88- 0768M 3/89 Own Motion 
McRae, B i l l y 88- 0768M 4/20/89 Own Motion Order on Recon 
McSwain, Malcolm 88-•0614M 1/89 Own Motion 
Meadows, Betty 89-•0059M 2/89 Own Motion 
Mel bye, Michael G. 87-•17422 8/31/89 Order on Review 
Mendoza, Serapio 88-•20704 8/24/89 Order of Dismissal 
Meredith, Pat r ic ia A. 86-•17614 3/8/89 Order on Review 
Meyers, Robert J . 89--0121M 3/89 Own Motion 
Michael, Ph i l ip G. 87-•03834 5/30/89 Order on Review 
Michael, Vernon 89--0075M 2/89 Own Motion 
Midwood, Evelyn A. 89--0525M 9/27/89 Own Motion Order 
Mi les, Donald R. 89--0169M 4/17/89 Own Motion Order 
Mi les, Lowa 89--0293M 8/23/89 Own Motion Order 
M i l l e r , Barbara 88--0549M 6/15/89 Own Motion Order 
M i l l e r , Dave 87--15250 8/31/89 Order on Review 
M i l l e r , Donald H. 87--14748 5/9/89 Order on Review 
M i l l e r , Gene P. 89--0182M 4/17/89 Own Motion Order 
M i l l e r , Guy A. 88--18516 6/21/89 Order of Dismissal 
M i l l e r , Steven A. 89--0439M 8/23/89 Own Motion Order 
M i l l s , Donald R. 87--02797 2/23/89 Order on Review 
M i l l s , Rosemary 87--01919 2/89 Order on Review 
Mi l lsap, Lawrence E. 88--0606M 1/89 Own Motion 
Minear, Rodney J . 88--21246 5/17/89 Order of Dismissal 
M i t che l l , Charles P. 85--07024 4/25/89 Order Denying Reconsideration 
M i t che l l , Debbie K. 89--0484M 9/7/89 Own Motion Order 
Mlasko, Rudolph R. 85--0406M 6/30/89 Own Motion Order 
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UNPUBLISHED ORDERS 1989 

Name 

M o f f i t t , Ster l ing 
Monroe, Dean C. 
Montgomery, Robert E. 
Mooers, Doris M. 
Mooers, Doris M. 
Mooers, Doris M. 
Moore, Daniel P. 
Moore, Harold R. 
Moore, Jack D. 
Moore, James M. 
Moore, Stephen H. 
Moorhead, Thomas L. 
Morgan, Owen B. 
Morr is , Arthur 
Mosley, Robert 
Mote-Harmon, Linda M. 
Moyer, P h i l l i p , Sr. 
Mueller, Barbara 
Muel ler, Barbara 
Mueller-Warthen, P. 
Mul l ins , Patr ick H. 
Munch-Kearl, Peggy S. 
Munch-Kearl, Peggy S. 
Murphy, Carol B. 
Murphy, Shir ley J . 
Murphy, Shir ley J . 
Murphy-Gelardi, P. 
Murr, Marianne T. 
Murray, Vern 
Myers, Donald 
Myers, Kenneth W. 
Napier, Steven K. 
Neal, James 
Neal, James W. 
Nelke, Kr is t ine 
Nelson, Timothy J . 
Nemec, P h i l l i p 
Newman, Sarah L. 
Newton, Brian 
Newton, Tracy F. 
Nicholson, Randy L. 
Nicks, Edward 
Nicks, Edward J . 
Noah, Edward L. 
Norbury, Sara 
Nor r is , Andrew C. 
Norr is , Thomas 
North, Michael 
Norvald, Gene H. 
Norvald, Gene H. 
O'Mara, Richard A. 
Obr is t , Kenneth L. 
Oden, James L. 
Ohman, Christopher 
01 i n , Homer 
Olinghouse, Barbara D. 

WCB Number Date Type of Order 

86-17346 5/3/89 Order of Dismissal 
88-0061M 8/11/89 Order Postponing Action 
89-0283M 5/31/89 Own Motion Order 
89-00683 8/18/89 2nd Order of Dismissal 
89-00683 7/27/89 Order of Dismissal 
89-00683 8/7/89 Order Vacating Dismissal 
89-0013M 1/89 Own Motion 
87-14422 9/26/89 Order on Review 
86-0609M 3/89 Own Motion 
87-06654 8/11/89 Order of Dismissal 
84-0532M 8/8/89 Own Motion Order 
88-16906 4/14/89 Order of Dismissal 
88-0795M 1/89 Own Motion 
89-0063M 2/89 Own Motion 
89-0179M 4/17/89 Own Motion Order 
89-0458M 8/24/89 Own Motion Order 
89-0209M 4/27/89 Own Motion Order 
88-0596M 6/26/89 Own Motion Order 
88-0596M 1/89 Own Motion 
87-18955 7/19/89 Order of Dismissal 
87-05324 6/8/89 Order on Review 
86-01897 2/24/89 Order on Review 
86-01897 3/16/89 Order on Reconsideration 
88-16124 8/15/89 Order of Dismissal 
88-13990 etc. 4/28/89 Amended Order of Dismissal 
88-13990 etc. 4/12/89 Order of Dismissal 
89-0170M 4/17/89 Own Motion Order 
87-19197 5/9/89 Order on Review 
89-0349M 6/29/89 Own Motion Order 
89-0035M 4/19/89 Own Motion Order 
87-00812 5/17/89 Interim Order of Remand 
86-13032 2/23/89 Order on Review 
88-0137M 3/89 Own Motion 
89-0341M 8/23/89 Own Motion Order 
89-0365M 8/23/89 Own Motion Order 
89-0267M 5/30/89 Own Motion Order 
89-0092M 3/89 Own Motion 
87-0584M 3/89 Own Motion 
89-0239M 5/9/89 Own Motion Order 
89-0476M 9/7/89 Own Motion Order 
86-01438 etc. 1/89 Order on Review 
89-0053M 2/89 Own Motion 
89-0329M 6/30/89 Own Motion Order 
89-0367M 7/13/89 Own Motion Order 
88-0335M 8/8/89 Own Motion Determination 
89-0350M 6/16/89 Own Motion Order 
89-0278M 5/30/89 Own Motion Order 
88-0794M 1/89 Own Motion 
88-0817M 1/89 Own Motion 
89-0363M 6/16/89 Consent to Issuance 
89-0129M 4/7/89 Own Motion Order 
83-03898 8/17/89 Order of Dismissal 
89-0430M 8/22/89 Own Motion Order 
89-0250M 6/15/89 Own Motion Order 
89-0009M 4/5/89 Own Motion Order 
86-01750 9/14/89 Order on Remand 
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UNPUBLISHED ORDERS 1989 

Name WCB Number Date 

Ol iver , Derek 89- 0464M 8/25/89 
011i son, Vernetta 89- 0498M 9/26/89 
Ore je l , Maria 88- 19157 9/14/89 
Orozco, Antonia C. 89- 01780 6/26/89 
Orr, Newton W. 84- 05108 5/12/89 
Ougheltree, Marie 89- 0097M 3/89 
Owens, Linda D. 88- 0685M 2/89 
Pacheco, Williadeane 88- 0585M 1/89 
Pad i l l a , Rosanna 89- 0217M 5/17/89 
Pad i l l a , Victor 88- 0725M 1/89 
Page, Roxanne 89- 0475M 9/7/89 
Pal las, Cheryl L. 88- 18231 8/15/89 
Park, Roy 89- 0468M 9/6/89 
Parker, David L. 89- 0085M 5/15/89 
Parker, David L. 88- 13890 etc. 5/15/89 
Parker, David L. 88- 13890 etc. 6/7/89 
Parker, David L. 88- 13890 etc. 5/30/89 
Parks, Duke 88- 0181M 3/89 
Parr ish, Delano C. 89- 0227M 5/17/89 
Parr ish, Dorothy 89- 02591 7/18/89 
Partr idge, Edward H. 86- 16459 2/13/89 
Patterson, Walter 89- 0392M 7/31/89 
Pavey, Henry W. 88- 11925 5/3/89 
Payne, Ronald S. 88- 17314 8/8/89 
Payne, Thelma Puree!! 88- 0506M 5/30/89 
Peacock, James 87- 0062M 2/89 
Peck, Ida 89- 0461M 8/23/89 
Peck, Robert D. 89- 0233M 5/17/89 
Pel to, Gene M. 87- 04397 3/89 
Pendergrass, David 88- 0827M 1/89 
Perez, Alonzo 88- 20567 7/27/89 
Perkins, Jon H. 87- 08594 etc. 5/11/89 
Perry, Alan L. 89-•0342M 6/29/89 
Persinger, Christopher 88-•0793M 1/89 
Peschel, Richard A. 87-•07424 8/18/89 
Peterson, Master Don 89-•0356M 6/19/89 
Peterson, Master Don M. 89- 0356M 7/13/89 
Phelps, Roby 89-•0496M 9/7/89 
Phibbs, Ross S. 87-•07311 3/89 
P h i l i p p i , Wesley 89-•0056M 2/89 
P h i l l i p s , Brian C. 89-•0006M 1/89 
P h i l l i p s , James E. 89--0090M 4/27/89 
P h i l l i p s , Richard 89-•0038M 4/27/89 
P h i l l i p s , Roger 89--0034M 2/89 
Pi luso, Carla C. 89--0437M 8/11/89 
Pittman, Gary D. 89--0325M 6/1/689 
Plaschka, Robert E. 87--0372M 4/7/89 
Plemmons, Loreen H. 87-•15554 3/89 
Plemon, Vernon 87-•14671 8/24/89 
Poague, Robert 88--0129M 1/89 
Pointer, Randy A. 87--15781 etc. 7/19/89 
Pointer, Randy A. 87--15781 etc. 8/7/89 
Ponton, Jerry L. 88--22356 7/13/89 
Pool, Naomi 88--0762M 1/89 
Porras, Maria R. 87--07390 4/25/89 
Porter, Harris 87--0244M 4/17/89 
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Type of Order 

Own Motion Order 
Own Motion Order 
Order of Dismissal 
Order of Dismissal 
Order on Review 
Own Motion 
Own Motion 
Own Motion 
Own Motion Order 
Own Motion 
Own Motion Order 
Order of Dismissal 
Own Motion Order 
Own Motion Order 
Order on Review 
Order on Reconsideration 
Amended Order on Review 
Own Motion 
Own Motion Order 
Order of Dismissal 
Order on Review 
Own Motion Order 
Order of Dismissal 
Order of Dismissal 
Own Motion Order 
Own Motion 
Own Motion Order 
Own Motion Order 
Order on Review 
Own Motion 
Order Denying Motion to Dismiss 
Order on Review 
Own Motion Order 
Own Motion 
Order on Review 
Own Motion Order 
Own Motion Order on Recon 
Own Motion Order 
Order on Review 
Own Motion 
Own Motion 
Own Motion Order 
Order Postponing Action 
Own Motion 
Own Motion Order 
Own Motion Order 
Own Motion Order 
Order on Review 
Order on Review 
Own Motion 
Order on Review 
Amended Order on Review 
Order of Dismissal 
Own Motion 
Order on Review 
Own Motion Order of Dismissal 



UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Porter, Richard 89- 0241M 5/9/89 Own Motion Order 
Powel1, Edie L. 87- 12237 etc. 8/18/89 Order on Review 
Powers, Roland 88- 0247M 3/89 Own Motion 
Preston, Kenneth R. 89- 0376M 8/23/89 Own Motion Order 
Pr ice, David 86- 0422M 3/89 Own Motion 
Pr ice, Matthew 87- 07326 8/31/89 Order on Review 
Pr ice, Ricky J . 3/89 Own Motion 
Pr ies t , Dennis L. 85- 08762 7/13/89 Order of Dismissal 
Prince, Darrel l J . 86- 17725 8/18/89 Order of Dismissal 
Pr ivatsky, Norman P. 89- 0086M 3/89 Own Motion 
Pull i s , Wayne J . 88- 17053 6/16/89 Order of Dismissal 
Punneo, Claude Dean 89- 0114M 3/89 Own Motion 
Purdy, Rhonda E. 86- 00412 3/16/89 Order on Review 
Purdy, Rhonda E. 86- 00412 4/17/89 Amended Order on Review 
Pu t t i e , Steven 88- 0791M 2/89 Own Motion 
Pyle, Henry 89- 0141M 3/89 Own Motion 
Quadros, Barbara 86- 12705 etc 6/8/89 Order on Review 
Quindt, Charleene L. 88- 07988 1/89 Order on Review 
Quinn, A.J . 88- 0528M 6/16/89 Own Motion Order of Dismissal 
Quinn, Michael K. 87- 00064 8/11/89 Order on Review 
Raines, Carrol l E. 87- 05696 4/5/89 Order on Review 
Ramano, Sandra L. 87- 11766 8/18/89 Order on Review 
Ramirez, Ricardo 89- 0119M 3/89 Own Motion 
Ramsay, Steven S. 89- 0150M 7/5/89 Order Postponing Action 
Ransom, Joyce R. 87- 16734 8/15/89 Order on Review 
Rard, John P. 89- 0100M 3/89 Own Motion 
Rard, John P. 89- 0100M 9/27/89 Own Motion Determination/Recon 
Rawlins, Richard T. 87- 17935 8/23/89 Order on Review 
Ray, Blenda Hadley 89- 0497M 9/7/89 Own Motion Order 
Ray, Gregory 89- 0502M 9/27/89 Own Motion Order 
Ray, Rodney 89- 0165M 4/5/89 Own Motion Order 
Ray, Sal ly 89- 0142M 3/89 Own Motion 
Rea, Linda 88- 19811 5/31/89 Order of Dismissal 
Read, Terry M. 89- 0379M 7/13/89 Own Motion Order 
Reavis, Lawrence 87- 14533 6/8/89 Order of Dismissal 
Reed, Will iam M. 89- 0399M 8/23/89 Own Motion Order 
Regehr, Richard A. 87- 13757 5/30/89 Order on Review 
Reich, Teri L. 87- 03355 6/12/89 Order on Review 
Reid, Kenneth 89- 0308M 6/15/89 Own Motion Order 
Reinertsen, Judith 89- 0127M 3/89 Own Motion 
Reinertsen, Judith 89- 0127M 4/17/89 Amended Denial of Consent 
Reiserer, Deanna 87- 07026 4/18/89 Order on Review 
Repp, Will iam 89- 0203M 4/27/89 Own Motion Order 
Reynolds, Keith W. 87- 18861 8/24/89 Order on Review 
Rhodes, Hoover 89- 0108M 4/7/89 Own Motion Order 
Richards, Stanley L. 88- 0798M 1/89 Own Motion 
Richardson, Phyl l is 88- 0471M 4/7/89 Own Motion Order 
R ich ich i , Gary R. 87- 09482 5/17/89 Order of Dismissal 
Ric tor , Donald A. 86- 0244M 2/89 Own Motion 
Riddel 1 , Ray 89- 0351M 6/29/89 Own Motion Order 
Ri ley, John B., Sr. 87- 0751M 1/89 Own Motion 
Ri ley, Mary 88- 15961 6/14/89 Amended Order of Dismissal 
Ri ley, Mary 88- 15961 5/31/89 Order of Dismissal 
Rimer, Robert L. 89- 0176M 4/17/89 Own Motion Order 
Robbins, Douglas B. 87- 13801 8/24/89 Order on Review 
Roberts, Bruce 88- 0815M 1/89 Own Motion 
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UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Roberts, Donald 88- 0529M 1/89 Own Motion 
Roberts, Richard A. 89- 0416M 8/22/89 Order Postponing Action 
Robertson, Audrey A. 87- 11417 1/89 Order on Review 
Robertson, Robert 89- 0019M 2/89 Own Motion 
Robinson, Everett E. 89- 0282M 6/19/89 Order Awarding Attorney Fees 
Robinson, Everett E. 89- 0282M 5/26/89 Own Motion Order 
Rodriguez, Guadalupe 89- 0118M 3/89 Own Motion 
Roesner, Robert W. 89- 0449M etc. 8/10/89 Own Motion Order 
Roesner, Robert W. 88- 0579M 8/10/89 Own Motion Order 
Rogers, Gayle K. 89- 0405M 8/9/89 Own Motion Order 
Rogers, Kenneth D. 87- 08313 etc. 3/28/89 Order on Review 
Rogers, Robert 89- 0043M 5/17/89 Own Motion Order of Dismissal 
Rohrich, Merle L. 87- 04588 etc. 9/26/89 Order on Review 
Romero, Paul V. 86- 06047 8/24/89 Order on Review 
Rosander, Ronald 89- 0058M 4/27/89 Own Motion Order 
Ross, Larry G. 89- 0126M 3/89 Own Motion 
Ross, Robert 89- 0218M 5/17/89 Own Motion Order 
Rossignol, Peggy 89- 0275M 5/30/89 Own Motion Order 
Rounsavil le, Calvin 88- 0383M 7/31/89 Own Motion Order 
Rousseau, Lesl ie 88- 12835 9/18/89 Order of Dismissal 
Rucker, Beverly J . 88- 21016 6/16/89 Order of Dismissal 
Rudishauser, John M. 87-•14770 8/24/89 Order on Review 
Rumpel, B i l1 ie 89-•0754M 2/89 Own Motion 
Runey, Stevan 89-•0057M 2/89 Own Motion 
Sabey, Jimmy 88--0813M 1/89 Own Motion 
Sackrider, Kenneth 89--0358M 7/13/89 Own Motion Order 
Sal lee, Glen D. 85--08042 5/30/89 Order on Review 
Sanchez, Arthur 89--0147M 4/20/89 Own Motion Order of Dismissal 
Sanchez, Enrique M. 84--0435M 3/89 Own Motion 
Sandberg, Steven J . 87--05254 6/29/89 Order on Reconsideration 
Sandberg, Steven J . 87--05254 6/13/89 Order on Review 
Sanders, Je f f rey 87--03378 5/31/89 Order on Review 
Sanders, Karen D. 89--0407M 8/25/89 Order Postponing Action 
Sanders, Leonard L. 88--0717M 8/8/89 Own Motion Order 
Sands, Howard A. 89--0457M 8/29/89 Order Postponing Action 
Santibanez, Victor C. 87--15382 5/4/89 Order on Review 
Sawyer, Danual R. 87--16823 8/23/89 Order on Review 
Saxton, Lawrence 89 -0138M 6/6/89 Own Motion Order 
Schaffner, Gerald L. 88 -19673 5/31/89 Order of Dismissal 
Schehen, Sherwood 88 -0634M 4/20/89 Own Motion Order 
Schmidt, Marlene G. 89 -0173M 3/89 Own Motion 
Schmidt, Myron A. 89 -0040M 4/27/89 Order Postponing Action 
Schmidt, Myron A. 89 -0040M 5/12/89 Own Motion Order 
Schmidt, Myron A. 89 -0040M 6/12/89 Own Motion Order on Recon 
Schneider, Richard 88 -0804M 5/26/89 Own Motion Order 
Schooling, Mary E. 86 -14712 4/5/89 Order on Review 
Schooling, Mary E. 86 -10542 4/5/89 Order on Review 
Schulenburg, Charles C. 86 -15742 7/27/89 Order on Review 
Schuster, Danny 89 -0226M 5/17/89 Own Motion Order 
Schwab, Donald F. 87 -02450 6/8/89 Order on Review 
Schwarz, Denise K. 86 -16364 2/24/89 Order on Review 
Scott , Hal W. 89 -0396M 8/11/89 Own Motion Order 
Scott , James H. 88 -13949 5/23/89 Order of Dismissal 
Scronce, Carrol J . 89 -0480M 9/7/89 Own Motion Order 
Searle, Albert 88 -0503M 9/20/89 Own Motion Order 
Sel f , Ira 88 -0577M 3/89 Own Motion 
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UNPUBLISHED ORDERS 1989 

Name 

Selman, Thomas 
Sevey, Gene 
Sharman, Donald R. 
S h e l l i t o , Delbert C. 
S h e l l i t o , Delbert C. 
Sherburn, Jackie 
Sheridan, Sherry A. 
Sherman, Harvey L. 
Sherman, James C. 
Sherman, James C. 
Sherman, Will iam L. 
Sherrat t , Pamela L. 
Shields, Will iam T. 
Sh i f f e r , John 
Shockley, Douglas E. 
Shuler, Susan E. 
Shutt lesworth, Larry D. 
Shutt lesworth, Larry D. 
S i l ve rs , Orlan 
Simington, Timothy 0. 
Simmons, Roy D. 
S imni t t , Nancy S. 
Simon, Lyle 
Simons, Scott M. 
Singleton, Lesl ie A. 
Skaggs, Leah 
Skinner, Catherine 
Sla ter , Al ice E. 
Slay, Charles B. 
Slayton, Ellen 
Sl inger, Edward 
Smith, Christ ine 
Smith, Evelyn 
Smith, John W. 
Smith, Raymond G. 
Smith, Roger (Gravelle) 
Smith, Wil lard 
Smouse, Judy 
Snyder, Thomas C. 
Solesbee, Keith 
Sorre ls , Michael A. 
Southworth, Everett 
Spain, John K. 
Spangler, Warren L. 
Spence, Paul E. 
Spencer, Robert R. 
Spivey, Harvey F. 
Sportsman, Rex 
Spunagle, Jeannie E. 
S ta f fo rd , Everett E. 
Stark, Susan K. 
Stavang, W.L. 
Stenzel, Ronald 
Stephens, Larry C. 
Stephens, Samuel R. 
Stephens, Williams 

WCB Number Date 

89- 0167M 5/30/89 
89- 0004M 1/89 
88- 0778M 3/89 
87- 05284 6/13/89 
87- 05284 7/12/89 
88- 18659 9/18/89 
89- 02146 8/11/89 
88- 0566M 3/89 
87- 0128M 5/30/89 
87- 01094 etc. 5/30/89 
87- 11797 etc. 3/23/89 
88- 0526M 3/89 
87- 03693 etc. 1/5/89 
88- 0782M 3/89 
89- 0140M 8/23/89 
86- 16034 2/23/89 
87- 01710 4/17/89 
87- 01710 3/89 
86- 0608M 2/89 
87- 09608 9/20/89 
87- 0696M 2/89 
86- 0052M 3/89 
89- 0307M 5/30/89 
86- 13725 etc. 4/21/89 
86- 04006 8/17/89 
89- 0225M 5/17/89 
88- 0531M 7/13/89 
86- 11313 4/21/89 
87- 16677 8/17/89 
88- 0519M 1/89 
89- 0148M 3/89 
89- 0091M 3/89 
89- 0133M 3/89 
89- 0231M 5/17/89 
87- 10599 8/31/89 
88- 09288 7/13/89 
87-•0537M 1/89 
89- 0087M 3/89 
89-•0436M 8/23/89 
88-•05751 5/4/89 
87-•15688 1/89 
88-•0502M 3/89 
89-•0313M 6/12/89 
87-•0535M 8/18/89 
87-•0373M 1/89 
89-•0104M 3/89 
85--0615M 3/89 
89--0181M 4/27/89 
88--21629 8/8/89 
86--17265 7/12/89 
86--05043 3/89 
89--0492M 9/7/89 
89--0098M 3/89 
87--0341M 9/28/89 
89--0506M 9/27/89 
88--0820M 1/89 

-1643-
1/89 

Type of Order 

Own Motion Order on Recon 
Own Motion 
Own Motion 
Order on Review 
Amended Order on Review 
Order of Dismissal 
Interim Order of Dismissal 
Own Motion 
Own Motion Order 
Order on Review 
Order on Review 
Own Motion 
Order on Review 
Own Motion 
Own Motion Order 
Order on Review 
Order on Reconsideration 
Order on Review 
Own Motion 
Order on Review 
Own Motion 
Own Motion 
Own Motion Order 
Order on Review 
Order on Review 
Own Motion Order 
Own Motion Determination 
Order on Review 
Order on Review 
Own Motion 
Own Motion 
Own Motion 
Own Motion 
Own Motion Order 
Order on Review 
Order of Dismissal 
Own Motion 
Own Motion 
Own Motion Order 
Order of Dismissal 
Order on Review 
Own Motion 
Own Motion Order 
Own Motion Order on Recon 
Own Motion 
Own Motion 
Own Motion 
Own Motion Order 
Order of Dismissal 
Order of Dismissal 
Order on Review 
Own Motion Order 
Own Motion 
Own Motion Order 
Own Motion Order 
Own Motion 



UNPUBLISHED ORDERS 1989 

Name WCB Number Date Type of Order 

Stephenson, Beverly 89- 0200M 4/13/89 Own Motion Order 
Sterba, Gary 89- 0067M 2/89 Own Motion 
Stevens, Rick D. 89- 07555 8/8/89 Order of Dismissal 
Stevenson, Barbara J . 87- 14606 etc. 3/89 Order on Review 
Steward, Richard 89- 0252M 5/26/89 Own Motion Order 
Stewart, Bear! 89- 0270M 7/21/89 Own Motion Order 
Stewart, Edna 87- 08536 8/17/89 Order on Review 
S t i b i k , David 88- 0081M 2/89 Own Motion 
Stines, Nancy 89- 0232M 5/17/89 Own Motion Order 
Stockebrand, Keith L. 88- 0432M 3/89 Own Motion 
Storms, Lenora 89- 0305M 5/23/89 Denial of Consent 
Stoval1, Pamela R. 85- 01254 etc. 9/19/89 2nd Order on Remand 
S t ra in , Patrick L. 86- 09967 6/8/89 Order on Review 
Strauss, Steven J . 89- 0122M 3/89 Own Motion 
S t r e i t , Ronald R. 84- 0455M 9/26/89 Own Motion Determination 
Strong, Jerry 89- 0519M 9/29/89 Own Motion Order 
Stuck, Elizabeth 89- 0302M 6/15/89 Own Motion Order 
Sturg is , Vi 87- 05517 6/12/89 Order on Review 
Sturtevant, B i l l M. 85- 15646 8/8/89 Order on Review 
Sunderland, Wayne G. 86- 047 8M 4/4/89 Own Motion Order of Dismissal 
Sundstrom, Leland R. 86- 14782 3/89 Order on Review 
Surface, Leland S. 87- 01765 2/89 Order on Review 
Sutton, Donna J . 86- 16464 3/89 Order on Review 
Sutton, Donna J . 86- 16464 4/12/89 Order on Reconsideration 
Swanberg, Betty J . 83- 0281M 3/89 Own Motion 
Swank, Donald L. 86- 0261M 6/12/89 Own Motion Determination 
Sweeney, Kathy A. 87- 0571M 3/89 Own Motion 
Swi f t , Clay 89- 0352M 8/25/89 Own Motion Order 
Swinney, Reuben 89- 0414M 8/9/89 Own Motion Order 
Tal ley, Stanley W. 87- 11371 etc. 8/11/89 Interim Order of Remand 
Tano, Benny Y. 89- 0485M 9/7/89 Own Motion Order 
Tarpley, Gary 89- 0132M 3/89 Own Motion 
Taylor, David M. 88- 15019 etc. 6/16/89 Order of Dismissal 
Teague, Webster J . 85- 06785 3/89 Order on Review 
Terlouw, Vera C. 87- 03443 7/5/89 Order of Dismissal 
Terlouw, Vera C. 87- 03443 7/27/89 Order Denying Motion 
Terramagra, Elizabeth . 87- 07053 8/17/89 Order on Review 
Th i sse l l , John, Sr. 88- 0727M 3/89 Own Motion 
Thompson, Albert 89- 0487M 9/26/89 Own Motion Order 
Thompson, Ernest E. 85- 07828 3/8/89 Order on Remand 
Thompson, Ernest E. 85- 07828 3/16/89 2nd Order on Remand 
Thompson, Jerome S. 87- 01681 2/89 Order on Review 
Thompson, Johnny L. 88- 21632 etc. 9/27/89 Order of Dismissal 
Thorp, Frank 89--0443M 8/23/89 Own Motion Order 
Thorsen, Carmen J . 89- 0364M 8/23/89 Own Motion Order 
Thrasher, Ronald W. 86-•0696M 3/89 Own Motion 
Thurston, Eleanor M. 86- 05028 etc. 9/1/89 Order on Remand 
Thurston, Lewis 87-•0686M 3/89 Own Motion 
Tienken, Myrna J . 87- 19048 8/8/89 Order on Review 
T i l a , Raimo 89-•0018M 1/89 Own Motion 
T i l ton-K idd , Doris 88-•0166M 3/89 Own Motion 
Timpy, Charles 84-•0530M 3/89 Own Motion 
T i n d a l l , James 88--0095M 5/30/89 Own Motion Order 
Toftner, Linda M. 89--0479M 9/7/89 Own Motion Order 
Tompkins, Nora A. 86--14921 6/21/89 Amended Order on Review 
Tompkins, Nora A. 86--14921 6/8/89 Order on Review 
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Name WCB Number Date Type of Order 

Tovar, Seferino J. 88- 16611 etc. 5/5/89 Order of Dismissal 
Townsend, Rick T. 87- 12762 6/13/89 Order on Review 
T r a f t o n , Leonard F. 86- 13723 3/2/89 Order on Review 
T r o l l o p e , Stephen W. 88- 0146M 3/89 Own Motion 
Trowbridge, Jimmy W. 87- 0569M 9/18/89 Own Motion Determination 
Tu, Hung M. 89- 04246 8/24/89 Order of Dismissal 
Turchy, Frank 88- 0037M 3/89 Own Motion 
Turner, Ronald J. 87- 04630 2/23/89 Order on Review 
Turner, Ronald J. 87- 04630 3/13/89 Order on Reconsideration 
Turner, Ronald J. 87- 04630 4/19/89 Amended Order on Reconside 
T u t t l e , David 88- 0746M 1/89 Own Motion 
Ulman, Eva 89- 0447M 8/23/89 Own Motion Order 
U l t s c h , Bruce 89- 0093M 3/89 Own Motion 
U n d e r h i l l , Thelma 88- 0486M 8/11/89 Own Motion Order 
Unga, Makihele 87- 17801 8/17/89 Order on Review 
Van Winkler, Joy 89- 0211M 5/17/89 Own Motion Order 
VanBurger, Earl D. 87- 0520M 3/89 Own Motion 
Vance, Robert E. 86- 0260M 3/89 Own Motion 
Vandehey, Joey R. 89- 0195M 4/27/89 Own Motion Order 
Vanderpool, William 88- 0811M 1/89 Own Motion 
Vangrol1, Rebecca B. 89- 0384M 8/22/89 Order Postponing Action 
Vanhoof, Ralph W. 89- 0446M 8/11/89 Own Motion Order 
VanHorn, Karen L. 89- 04133 6/16/89 Order of Dismissal 
Vanni, Lisa 88- 14234 5/11/89 Order of Dismissal 
Vanzant, Timothy R. 88-•0631M 3/89 Own Motion 
Varga, Carol J. 89-•02587 9/14/89 Order of Dismissal 
Vatland, Milnar 87-•0603M 3/89 Own Motion 
Veatch, Thomas J. 87-•06295 8/8/89 Order on Review 
Vick, Linda 86-•15972 2/24/89 Order on Review 
Vi l c h e s , Alfonso 89-•0258M 5/26/89 Own Motion Order 
Vincent, Debbie 89--0445M 8/29/89 Own Motion Order 
Vranizan, James 88--0599M 7/11/89 Own Motion Order 
Waddell, Ralph 89--0160M 3/89 Own Motion 
Wade, Bonnie 89--0324M 6/15/89 Own Motion Order 
Wainwright, Charles 88--0548M 1/89 Own Motion 
Wakeley, A l f r e d F. 86--17787 5/31/89 Order on Review 
Wall, Robert N. 89--0124M 3/89 Own Motion 
Walsh, Marie C. 86--17420 3/20/89 Order on Reconsideration 
Walsh, Marie C. 86--17420 3/8/89 Order on Review 
Walsh, Marjorie R. 85--0680M 3/89 Own Motion 
Ward, Kathryn M. 88--22215 7/11/89 Order of Dismissal 
Ward, Raymond P. 87--15159 8/24/89 Order on Review 
Warf, Steven 88--0213M 3/89 Own Motion 
Warfel, Ermagene 87--05941 6/8/89 Order of Dismissal 
Warnack, Sheila 89--0465M 9/6/89 Own Motion Order 
Warnock, Keith 89--0279M 5/30/89 Own Motion Order 
Warren, Guadalupe 86 -13579 3/12/89 Order on Review 
Warren, William V. 87 -13829 etc 6/21/89 Order on Review 
Watkins, Paul 89 -0249M 5/30/89 Amended Own Motion Order 
Watkins, Paul 89 -0249M 5/17/89 Own Motion Order 
Watson, John D. 89 -0469M 9/7/89 Own Motion Order 
Watson, Michael A. 89 -0229M 5/17/89 Own Motion Order 
Watts, S h i r l e y 89 -0220M 5/3/89 Own Motion Order 
Webb, Andy 88 -0144M 1/89 Own Motion 
Webber, Richard 88 -0571M 3/89 Own Motion 
Welch, Kent W. 89 -0495M 9/7/89 Own Motion Order 
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Name WCB Number Date Type of Order 

Wells, Fred E. 87- 02021 etc. 3/2/89 Order on Review 
Wells, Fred E. 87- 02021 etc. 2/23/89 Amended Order on Review 
Wesel, B i l l y J. 89- 0372M 7/13/89 Own Motion Order 
West, A l f r e d 87- 0605M 4/17/89 Own Motion Order 
West, Wesley 87- 05649 6/16/89 Order on Review 
Westfal1, Marion 88- 0819M 1/89 Own Motion 
Wheeler, Charley A. 87- 11106 6/8/89 Order on Review 
Wheeler, H a r r i e t t e 88- 0046M 4/17/89 Own Motion Order 
Wheeler, William B. 87- 00392 5/26/89 Corrected Order on Review 
Wheeler, William B. 87- 00392 5/17/89 Order on Review 
Whitaker, Glo r i a 89- 0125M 3/89 Own Motion 
Whitlow, David L. 86- 14624 2/89 Order on Review 
Wigle, Joseph 88- 0588M 1,2/89 Own Motion 
Wilbanks, Dan 89- 0425M 8/11/89 Own Motion Order 
Wilbanks, Danny 88- 0649M 3/89 Own Motion 
Wilcox, Mary L. 87- 01597 4/25/89 Order on Review 
Wilcox, S h i r l e y A. 87- 09028 etc. 3/8/89 Order on Review 
Wilder, William D. 84- 11216 3/89 Order on Review 
Wilding, Debbie A. 87- 00184 2/89 Order on Review 
Wiley, Rick L. 88- 05948 8/15/89 Order of Dismissal 
Wilkerson, Barbara J. 86- 07372 1/89 Order on Review 
Wilkinson, Elizabeth L. 89-•0422M 8/9/89 Order Postponing Action 
Wilkinson, F r a n k l i n D. 89-•0385M 7/19/89 Own Motion Order 
Williams, Arbra 88--0743M 2/89 Own Motion 
Williams, Floyd 89-•0266M 6/6/89 Own Motion Order 
Williams, Mary E. 87-•00078 1/5/89 Order on Review 
Williams, Steven E. 87-•08779 8/18/89 Order on Review 
Willman, Thomas 89-•0144M 5/31/89 Own Motion Order 
Wilson, David 89--0042M 2/89 Own Motion 
Wilson, Ralph E. 87--07590 6/6/89 Order on Review 
Wilson, William 89--0310M 6/12/89 Order Postponing Action 
Windom, Walter 89--0088M 3/89 Own Motion 
Winkle, J e r r y 89--0030M 6/23/89 2nd Own Motion Order 
Winkle, J e r r y 89--0030M 6/12/89 Own Motion on Recon 
Winningham, Bret G. 89--0515M 9/27/89 Own Motion Order 
Winters, Tom N. 89--0185M 4/17/89 Own Motion Order 
Wolever, Arlene 89--0216M 5/17/89 Own Motion Order 
Wood, Edward 89--0262M 8/23/89 Own Motion Order 
Wood, Joan M. 89--0061M 2/89 Own Motion 
Woods, Dorothy 89--0264M 5/23/89 Order Postponing Action 
Woods, Stanley W. 89--0491M 9/7/89 Own Motion Order 
Wooldridge, Michael 89--0248M 5/17/89 Own Motion Order 
Woolridge, Michael 87--0577M 3/89 Own Motion 
Wright, Gary D. 86--11840 3/89 Order on Review 
Wright, Terry 89 -02123 8/31/89 Order of Dismissal 
Wrinkle, Robert W. 89--0184M 5/17/89 Own Motion Order of Dismissal 
Yakes, Audrey 88 -0765M 1/89 Own Motion 
Ybarra, Manuel A. 89 -0489M 9/26/89 Own Motion Order 
Yost, Steven J. 89 -0528M 9/29/89 Own Motion Order 
Young, Gail 89 -0020M 1/89 Own Motion 
Y u i l l e , Michael 89 -0242M 5/9/89 Own Motion Order 
Zable, Isabel 89 -0294M 6/15/89 Own Motion Order 
Zapien, Guadalupe 87 -02467 9/14/89 Order on Review 
Zash, Daniel J. 89 -0427M 8/23/89 Own Motion Order 
Z i l k o s k i , Michael S. 87 -09368 6/16/89 Order on Review 
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CLAIMANT INDEX 1989 

Claimant (WCB Number and/or Court Number) page(s) 

Aasted, L o r i L. (87-04889) 1423,1461 
Accident Prevention D i v i s i o n (CA A50316) -1547 
Accident Prevention D i v i s i o n (CA A50317) — 1545 
Adams, C h r i s t i e G. (87-12622) 905 
Adams, Dan (89-0076M) 381 
Adams, James G. (86-08747, 86-01876 etc.) 1234 
Adventureland Video (employer) 373 
Aguiar, Marco (WCB 84-05596; CA A47942) 654 
Ann, Jong J. (85-00438) 145 
Akers, Danny R. (86-11855) 319 
Akerson, Robert L. (85-14555 & 86-11545) 281 
A l b r e c h t , William (WCB 86-02160; CA A46942; SC S36036) 679,1563 
A l i o t h , Michael T. (86-07369) — 386 
A l i r e , Daniel M. (88-13670) 752,879 
A l l e n , Marvin H. (TP-87028) 1323 
A l l e n , Michelle J. (87-15911) -1238 
Altamirano, Jose L. (86-14286) 389 
Andaverde, Carmen (88-0770M) 541 
Anderson, Donald C. (86-10302 & 86-15456)— 258 
Anderson, Josephine H. (87-05752 & 87-15505) 1425 
Anderson, Rodney C. (87-13452) 818 
Anderson, Tamarah L. (87-02392)-- 198 
A n f i l o f i e f f , Aksinia (86-17325)— 323 
Anger, Joseph (88-12933) 827 
Arms, Tommy V. (87-12851) 1519 
Armstrong, Paula K. (89-0336M) -1064 
Armstrong, Robert D. (86-02776) 79 
Armstrong, William M. (85-11296) -761 
Aschbacher, Donna E. (88-07257) 1242,1334 
Atkinson, Elden E. (88-09150) — - 363 
Babcock, Kent (89-0289M) 989 
Bach, Jon S. (CV-88004)- 1 
Baker, Kenneth C. (87-14577 & 87-00325) 939 
Baker, Nelson W. (86-06028 & 87-01455) 258 
B a l b i , Timothy J. (88-14380) 365 
Baldwin, Travis (88-05580, 88-04843 et c . ) 1410 
Ballweber, Faye L. (89-0107M) 1449 
Barkley, Jackie F. (86-17096) 1368 
Barnes, Robert (87-04911) 97 
Barnett, Dick L. (85-16010) ---1411,1443 
Barney, Charles E. (86-16419) 1057 
Barresse, Andrew W. (88-17447)-- 843 
Barrow, Gerald W. (87-13062) 1370 
Barry, V a l e r i e D. (87-03048 & 86-07954) 199 
Bass, Katherine M. (87-15376) 797 
Bass, Leta A. (86-14404) 1037 
Bates, Karen J. (85-15422 & 85-15423; CA A43316) 658,898,934 
Beebe, F r a n k l i n L. (WCB 85-03872; CA A45186) 650,823 
Bennett, Marilyn K. (87-14315) 885 
Bennett, Thomas A. (87-06607) ---551 
Benninger, John W. (86-12595) --309 
Benson, Stanley B. (86-12926) 394 
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Claimant (WCB Number and/or Court Number) page(s) 

Benson, Toria S. (85-14056 & 84-01712) 85 
Berkey, Sandra L. (86-00608) 944 
B e r l i n e r , Dennis E. (86-04496 & 88-17861) 527 
Bilodeau, Rhonda L. (86-11768 & 86-10223) 11 
B i r c h f i e l d , John M. (87-10266) 799,990 
B i r d , Raymond R. (87-16838) 398 
Blanchard, Dennis J. (87-05652) 483 
Blazevic, Mladen (87-02644) 488 
Blue, Ronald (TP-88032) 146 
Boatsman, Richard R. (89-03776) 1462 
Bohrer, Carl L. (87-07993 & 87-03010) 403 
Bolds, Isaac (86-16297 & 86-17049) 613 
Bond, Beverly A. (86-17765) 975 
Bond, James C. (89-0450M) — 1505 
Bostwick, Harry R. (87-0657M) — 492 
Bradford, Denialle (87-04405) 1427 
Brannon, Raleigh H. (86-02639) 1523 
Brence, Charles T. (85-16044, 85-15871 & 85-14936) 1429 
B r i c k l e y , Fred W. (89-0393M) 1506 
Broadway, Rock (87-11104) 857 
Brogan, V i r g i l (86-12575)- 99 
Brooks, Brenda M. (86-15811, 87-02076 e t c . ) — 279 
Brooks, Cindy L. (86-09142 & 86-12672) 493 
Brookshire, Joy J. (86-0689M) 1401,1488 
Brown, Barbara P. (86-03915) 831 
Brown, Earl M. (86-00251) 287 
Brown, George D. (88-0663M) 552 
Brown, Lisa S. (TP-89024) 1430 
Brown, V i r g i n i a J. (86-07243) --1042 
Bruner, Michael D. (88-0065M) 1402,1533 
Bryant, Robert M. (86-01731) 324 
Buchanan, Clark W. (86-05237 & 86-11799)-— 366 
Buchanan, P a t r i c k L. (WCB 86-0278M; CA A47091) 698,1395 
Burdick, Randall (89-0028M) 261 
Bustamante, Alfredo G. (89-0438M)— 1312 
Cain, Jesse C. (87-07545, 85-08996 & 87-04224) 1019 
Calawa, Glenn T. (86-16442 & 86-05078) --44,494 
Calder, John A. (88-14307) 371 
C a l l i h a n , Loren (89-01676) --1449 
Calv i n , Robert C. (87-19119) 1521 
Campos, Maria (87-08331) 1239 
C a r l i l e , Annie L. (87-11725) 180 
Carpenter, P h i l l i p (WCB 86-03489; CA A49400) 1556 
Carr (CA A49675)- 1551 
Carrothers, Ernest M. (89-0183M) 824 
Carter, David T. (89-00766) 1321 
Carter, Dorothy (88-0476M) 1403 
Carvalho, Luciano (87-02171 & 87-02265) 50 
Castle Homes (WCB 86-17464; CA A47482) ---682 
Castle, C l i f f o r d L. (86-10477) --991 
Centeno, Richard C. (87-09592) 617,618 
Centeno, Richard C. (87-19246) 619,892 
Chasteen, Noble J. (86-12596 & 86-12597) -528 
Chavez (CA A43559; SC S35580) 1148 
Cheney, James R. (WCB 86-00195; CA A47501) 700,1065 
Christiansen, Daniel (89-0089M) 824 
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Claimant (WCB Number and/or Court Number) page(s) 

Clark, Lee Ann (employer) 1560 
Clarke, Gene M. (85-14249 & 85-07940) 20 
Clough, Robert (87-0692M)—-----938 
Coach House Restaurant (employer) 279 
Cobbin, Daniel T. (87-07206) 326 
Cochran, Robert E. (87-07532) 329 
Colbert, H o l l y (87-17879) 1526 
Colonial Timber Inn (employer) 279 
Cook, Susan K. (87-15817) 87 
Cope (CA A45475) 690 
Corning, Michael W. (86-04043 & 88-05307) 947 
Corson, Richard E. (85-07125) 333 
Couch, Diana D. (88-17286) --834 
Coury, Louise Betts (87-05458 & 87-5459) 1067,1275,1337 
Crain, Carl W. (86-05256) -589 
Crawford, Ellen L. (88-11895) 1257,1362 
Cronen, Daryl C. (89-0143M) 1022 
C r o t t s , Stokes R. (87-05525) 100 
Crumley, Edward T. (85-12902) 495 
Cude, Carmen M. (88-18881) 1340 
Culp, Vernon D., J r . (87-13958) 801 
D'Ostroph, Richard R. (86-18204) 1050 
Davis, Jimmy P. (TP-88036) 311 
Dawkins, Roland L. (WCB 85-11265; CA A43907; SC S35407)- -1566 
Delanoy, Conrad N. (WCB 86-11549; CA A47790) 1124 
Delorme, Wendell M. (87-06974 & 85-03372) 1046 
Derby, Robert E. (87-09707) 405 
DeRosa, James D. (TP-89014) 931 
Dickson, Dwaine A. (86-16424) 207 
Diehr, Robert L. (86-15271) 496 
D i l w o r t h , William C. (WCB 85-0050M; CA A41737) 675 
D i l w o r t h , William C. (WCB 85-05079 & 85-11948; CA A41591) 675 
Dixson, Richard J. (86-05692 & 85-14216) 467 
Djodjic-Mead, Dorothy H. (88-21223) 899 
Dodge, Helen (86-14549) 101 
Dodgion, Hanlon (TP-87027) 1276 
Dombek, J e f f r e y A. (87-05313) 1236 
Donayri, Francis K. (86-08979) 994 
D o o l i t t l e , Joseph M. (85-13404 & 85-13908) 211 
Drews, L e s l i e (88-10832) 978 
Drews, Walter F. I I (WCB 85-12763; CA A43657)-- 1101 
Duffy, P a t r i c k (86-08009 & 88-20410) 1478 
Duffy, P a t r i c k (86-08009) 1483 
Dugan, Timothy (88-0411M) 1037 
Dunbar, Dinisa J. (87-05242)- — 1413 
Dunn, Frank L. (87-05740) 239 
Duren, Bradley D. (87-04635) 906 
Durrant, Donald R. (86-139770, 86-13971 etc.) 409 
Dyton, Norman G. (86-14661) --860 
E a r l , Ronald C. (85-13161 & 85-01742) 530 
Eaton, Eleanor A. (87-0728M) 133 
Edgar, Calvin D. (87-06739) -148 
Edgar, Calvin D. (88-12979) 1044 
Edwards, Michael (88-0033M) 1489 
E g l i , Richard M. (87-00050) 149 
Ekerson, J e f f r e y S. (No WCB Number) 821 
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Elder, Timothy W. (85-05329) 314 
E l l i s , Harvey L. (87-01918) 470 
E l l i s , John D. (WCB 85-03981; CA A43948; SC S35650)- 1160 
E l s t , Frank (89-0210M) 873 
Emery, P a t r i c i a M. (86-10862)- 892 
Erbs, Larry H. (86-17335) 949 
Erck, Ernest F. (WCB 86-05134; CA A47689) 686 
Erwin, Bernice (86-04209) 154 
Evans, Betty L. (88-14514) 21 
Evenhus, Nancy C. (87-04881, 87-03084 & 87-03085) 1023,1240 
Fames, Marilyn A. (86-00801, 85-06751 & 86-00800) 921 
Fast, Tracey A. (88-14087) 835 
Fawver, Rick J. (88-04829 & 88-03894) 158,294,894 
F a z z o l a r i , Tony (WCB 85-16090; CA A45497; SC S35329) 701,1484 
Finch, L o r i G. (83-03809, 85-00155 & 85-13714)- 1312 
Fleming, Michelle (87-03152)-- 887 
Flores, Maria N. (WCB 86-11534 & 85-05626; CA A46093) 681 
Flores, Soledad B. (86-03728) 52 
Forest, Morgan L. (87-06664) 1433 
Forsyth, Gregory L. (86-10813) 620 
Fortney (CA A48611) 1145 
Fourier, S h i r l e y (86-14932) 241 
Fournier, Larry E. (86-04279) 1071 
Fowler, Leroy R. (89-0410M) -1468 
F r a l y , Lida M. (87-06061) 979 
Fraser, A l b e r t W. (86-08059) 500 
Fulkerson, Arlene T. (88-0377M) 55 
Gaines, Rodger L. (87-13833) 1434,1464 
Garay, Librado (87-10175) 295 
Garcia, Jesus (TP-88030) 536,923 
Garcia, Reyes S. (WCB 85-15946; CA A46569) 648 
Garcia-Maciel, Manuel (WCB 86-07831 e t c . ; CA A49398) 1556 
G a r r e t t , Darlene J. (86-18170) -766 
G a r r e t t , Gordon D. (86-11631) 334,1041 
Garrety, Gina J. (87-09789) 1469 
Gatens, Lester W. (WCB 84-04437; CA A45204) 649 
Gates, Mary J. (86-16302, 86-17922 & 87-00191) 411 
Gebhard, Robert A. (86-13771 & 86-08294)--- 22 
G i l l e s , Mark F. (87-02778 & 87-02777) 105,245 
Givens, S h i r l e y L. (84-11674) 1435 
Goedert, Debbie K. (85-06990) 595 
Goins, Rosemary (88-16121 & 89-01512) 1340 
Gonzalez, Maria P. (85-08859) 1386 
Goodwin, C u r t i s J. (86-16761 & 86-14760) 863 
Gordon, Rochelle M. (88-15741) 825 
Gorman, Oma (89-0400M) 1342 
G r i f f i t h (CA A48557) --1114 
Griggs, Michael A. (88-04104, 88-03394 & 88-03395) 1273 
Griggs, Nina C. ( 8 7 - 0 9 2 7 1 ) — — - — 8 0 3 
Grimes, Viola (87-00312) 951 
Gupton, Barbara (87-15238) 1439 
Guyton, James L. (88-12582) 1277 
Guzman, Jesus A. (85-09354) 768 
H a f l i c h , Ricky J. (87-02843) -182 
Hahn, P h y l l i s M. (87-18524) 280 
H a l l , Earl R. (86-02464) 503,751 
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Hankins, Cheryl A. (86-15505) 132 
Hanna, Joy A. (88-17106) --573 
Hansen, J e r r y (86-18118) 134 
Hansen, Merle 0. (89-0005M) 261 
Harsha, Greg A. (86-17621 & 86-07579) 107 
Harvey, Michael J. (87-06987) 980 
Hatch, Debra A. (86-13499) 1414 
Hause, Sabrina J. (86-15038)-- 252 
Hawkins, Gene A. (84-07309) 630 
Hayes, Harry W. (89-0411M) 1311 
Hedgepeth, Steven L. (87-08610 & 87-04867) -596 
Heiden, James G. (86-01669) 541 
Hejduk, June M. (88-14405) 887 
Hensen, Rodney R. (86-17944) 768 
Hess, Gary (86-06483) — - — -57 
Higgins, Dennis L. (87-01639) 553 
Higgins, James F. (86-04116) 895 
Hinkle, Brenda (86-08581, 87-01428 & 87-01429) 186 
Hirshman, Roseann (86-16820)--- 262 
Hlavka, Joseph (87-0184M) 419 
Hlavka, Joseph (87-12588 & 87-06234) 415 
Hobkirk, E l s i e L. (87-04327) 1282 
Holcomb, David C. (TP-88035) 159 
Holley, B i l l y J. (87-03042 & 86-11418) ---110 
H o l t , W i l l i e J. (86-14588) 113 
Hooper, Donna M. (87-13181, 87-02763 & 87-09367) 373 
Hoover, William (TP-88034) 61 
Howard, Theresa L. (87-06763, 86-15767 & 86-15861) 338 
Howe, David A. (86-07451 & 86-06141) 473 
Howlan, Larry (87-0221M) 382 
Hudson, Mary M. (86-06653) 866 
Hudson, Mary M. (87-04847) 803 
Hughes, Trudy E. (87-00429) 383 
Hunnicutt, Russell V. (WCB 87-18715 & 87-18716; CA A48528) 685 
Hunt, Clarence (89-0046M & 89-0047M) 187 
I n g a l l s , Richard R. (86-03202) 1417,1451 
Ishaque, Sedayan (84-07031) 1286 
I s r a e l , David L. (89-0493M) — — -1465 
Isringhausen, David E. (86-14039) 844 
Jackson, Paul (87-09537) 558,822,880 
Jackson, Robert D. (87-08582) 1015 
Jacobi, Gunther H. (86-13798) 1031 
Jacobs, Barbara A. (87-06977) 1397 
Jacobs, Elmer (WCB 86-07590; CA A49401) 1556 
James, Gary J. (86-04564) 635 
James, Harry F. (84-07016) -506 
James, Ronald J. (86-04335) -561 
Jay, Larry L. (87-15813) 188 
Jennsen, Leonard (83-02943) 263 
Je w e l l , Steven L. (86-01940) 952 
Jobe, Roger D. (89-0285M) 1506 
Joers, Harry A. (86-16915 & 86-14634) 849 
Johns, Carol R. (86-17959) ---770 
Johnson, Chester (87-02828) 1441 
Johnson, Grover (88-12065) 88 
Johnson, Mary Ann (89-0197M) 1068 
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Johnson, Michael W. (85-13549) --1241 
Johnson, Ralph (87-01078) 1507 
Johnson, Steven L. (87-12475) 1342 
Johnston, Roy M. (85-13546) 118 
Jones, Frank C. (87-07847) -138 
Jones, Linda K. (88-00565) 780 
Jones, Monty R. (87-15511) 1288 
Jones, Thomas G. (86-10895) 216 
Juarez, Eusebio 0. (86-07431) 24 
Kaady, Rachid (TP-89004)— -1388,1534 
Kassebaum, Rick L. (86-10070) '—350 
Katzenbach, John L. (WCB 85-14924; CA A46766; SC S35641) 702,1465 
Keimig, J e f f e r y P. (86-14810) 1486 
Kellems, Carole J. (87-06030) — 1404 
K e l l e r , Coy D. (86-06554) -339 
Kennedy, Leo (88-0246M) 1508 
Kennedy, Mary R. (86-12152) 219 
Kepford, Charles M. (87-02846)- 573 
Kerekes, Karen L. (84-01807) 954 
Kilmer, Lue l l a A. (89-01216) 1262 
Kim, Hun J. (WCB 86-09851; CA A47789) 85,688 
Kimberling, Donald L. and Leah L. (employers) 279 
King, F r a n k l i n (88-11015) — 1291 
King, Joyce (88-04722) 63 
Knapp, Carol J. (86-02762)- 851 
Knapp, Carol J. (86-12220) 855,1343 
Knight, Huie D. (82-05496) 1344 
Knowlton, Charles D. (86-14360)- 507 
Koplin, Daniel R. (86-17323 & 86-13693)- 909 
Kordon, Emil (WCB 86-01089; CA A45185; SC S36033) 652,1569 
Krebs, Robert L. (87-17029) 246 
Kupetz, Denise (88-02897) 925 
Kyle, Jack K. (WCB 87-05239; CA A50117) 1143 
Kytola, A l l a n (86-06379 & 87-07526) — 1292 
Lad e l l e , A l i c e C. (86-00676) 343,539 
Lane, Johnny D. (86-16962)-- 781 
Lange, J u d i t h A. (87-02519) 580 
Lapraim, Gene T. (86-04234, 86-04235 etc.) 956 
Lar k i n s , Embers (86-16480) 926 
L a v e l l e , Cynthia G. (TP-89015 & TP-89021) 1399 
Leahy, Kenneth C. (87-06338) 1442 
Ledbury, P h i l l i p E. (87-03490) -189 
Ledesma (CA A48225) 1536 
Legler, Gary G. (CV-89001) 1508 
Lehrmann, James (88-0259M) 162 
Liacos, Leon V. (WCB TP-87030; CA A48158) 1132 
Lindsay, William H. (86-11263) 27 
Lingar, Tina M. (86-17402) 420,846 
Lingard, June L. (86-10166) — 425 
Lingo, Wanda J. (87-14253) 1059 
Link, Terry L. (86-01751) 297 
Linn, Lucy (WCB 85-07139; CA A50436) 1560 
L i t f i n , Darlene B. (88-0698M) 1274 
L i t t l e t o n , Robert S. (85-04258) 374 
Lloyd, Harlene A. (WCB 86-05744; CA A48990) 1117 
Lloyd, V i c t o r S. (TP-89022) 1444 
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Lockwood, Linnie L. (88-11526 & 88-11525) 846 
L o l l i p o p Tree (Employer) 935 
Long, Karen A. (87-00473)-- 114 
Losinger, John (82-10633) 431 
Lovan, Herman (87-0546M) — 1269,1514 
Luckman, Rockne (WCB 85-12369 & 86-04809; CA A48103)- 1096 
Luna, Richard (88-00722) 1027 
Lund, Thomas (TP-89005) 1352 
Lusk (CA A49132)-- -1137 
Lyday, Ronald M. (86-06814) 806 
Lyday, Ronald M. (88-04125) — 1451 
M a c a i t i s , Wilma F. (WCB 87-06841; CA A48503) 696,961 
Maddox, Clark L. (86-06838) 889 
Marks, Norman L. (89-0254M) 1490 
Marlow, Elden G. (86-14686) —-982 
Marsh, Ronald L. (86-09970) 1054 
Marshall, Jeurine E. (87-18131) 64 
M a r t i n , Delores A. (86-01972) 597 
M a r t i n , Niels (89-0154M)-- 751 
Martinez, Beverly J. (87-16874) 935 
Martinez, Daniel S. (87-01633) 248 
Matsen, Dale S. (87-01502 & 87-00140)- -163 
Matthews, A.V. (85-04171) 1372 
Matthews, Carol K. (87-13211) 1032 
Matthews, Ronald L. (87-00939) 1062 
May, Georgiana A. (86-15380) ---1418 
McCoy, Ernest E. (88-14820) 1357 
McCullough, Doris L. ( C r i s t ) (87-01400) 1075 
McDarment, Dorotha L. (86-09858) 345,1262 
McDonald, Everett L. (86-05905) 510 
McElroy, Stephen D. (87-13564) --433 
McGowan, Benita C. (86-16850) 1448 
McNutt, Eugene E. (88-13909) 164 
Mealue, John 0. (86-00763) 375 
Meherin, Barbara J. (86-00160)-- 772 
Meirndorf, Chris A. (TP-89009) 962 
Melles, Betre A. (86-06072) 434 
Mercurio, Kari (87-10073) 809 
Mershon, F e l i x A. (WCB 85-11970; CA A42850) 1111 
M i l e s , Stephen W. (87-06984) 442 
M i l l a g e , Leroy (87-05147) 352 
M i l l e r , Edward 0. (82-0210M) 642 
M i l l e r , Edward 0. (86-17723)- -873 
M i l l e r , Floyd E. (87-16907) 1453 
M i l l e r , Lawrence W. (86-09172 & 86-09651) 444 
M i l l e r , Tracey E. (86-14260) 964 
M i l l e r , William E. (86-15799) 583 
Mi l n e r , Michael L. (86-03204) 353,608,775 
Minnick, Lynda D. (TP-88037) 543 
M i t c h e l l , Charles P. (85-07024) 445 
M i t c h e l l , Floyd D. (87-17570) 1456 
M i t c h e l l , Karl (86-0064M) 1471 
M i t c h e l l , Robin (84-0243M) 1490 
Mlasko, Rudolph R. (86-05674 & 85-06922) 1077 
Mock, Wallace W. (WCB 84-04915 & 84-06463; CA A41801) --668 
Mock, Wallace W. (WCB 85-14684; CA A44665) 673 
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Moen, Anna M. (87-11093) 1294 
Moen, Ralph E. (86-15963 & 87-05149)- 1231 
Montgomery, Robert L. (86-16320) 1359 
Moreno., Erica E. (87-02937) -1374 
Morford Construction Co. (employer) 211 
Mr. & Mrs. Hair Design (employer) 1067,1275,1337 
Murphy, J e r r y A. (87-15314) — 1491 
Murphy, Kimberly L. (88-18012) -847 
Murphy, Sammy D. (85-14939) -516 
Murr, Eugene W. (87-00698)- —519 
Murray, Norman L. (86-07093) --913 
Myers, Kenneth W. (87-00812) 1375 
Nairn, Grant W. (87-12276) 525 
Nehring, Richard B. (86-128728 & 86-03222; CA A47014) 695 
N e t r i c k , Anthony (88-0483M) 269 
Nisbet, Kenneth R. (87-14232, 87-10918 etc.) —1016 
Nock, Ben F. (89-0526M) 1515 
Noll en, Leonard D. (87-00693) 900 
Noyes, Deborah (87-14480) 254 
Nyre, Marl i n H. (86-13391) 928 
Olinghouse, Barbara D. (86-01750) 303 
Ol i v e r o s , J u l i o R. (85-08235) 67 
Olsen, Richard H. (87-01592)- 1300 
Orozco, Gabino R. (85-10736) 221,599,775 
Orr, Michael L. (87-10523) 192 
Orr, Newton W. (84-05108)-- 966 
O r t i z , Jesusa (87-11503 & 86-15254)-- 1420,1487 
Oster, Elaine (86-13642) 967 
Otterson, Keith (89-0145M) 941 
Owens, Alma L. (87-00120) 941 
P a d f i e l d , P a t r i c k L. (87-14763) 1493 
P a d i l l a S c o t t , V i r g i n i a K. (84-06863) 123 
P a d i l l a , V i c t o r J. (87-11755) 1267 
Palmer, Tarna D. (88-06722, 88-06723 & 88-22498) 1069 
Pappas, James C. (86-05737) 449 
Pardee, Raymond E. (86-16620 & 86-11295) 548,856 
Parker, Benny C. (85-10591) 812 
P a r t i b l e , John L. (WCB 87-14305 e t c . ; CA A50886) 1558 
P a t e l , Amrat & Mina A. (Employers) 1457 
Patty, James L. (86-14763) 29 
Peacock, James (87-0062M) 377 
Peckham, Ted W. (86-00033) 609 
Perez, Heriberto (88-0428M) 600 
Perkins, Kenneth L. (89-0115M) 588 
Perry, Cleo F. (WCB 85-07195; CA A44205; SC S35811) 1152 
Perry, Glenn L. (85-14031 & 82-10387) 378 
Peters, Donald E. (86-12267) 623 
Petersen, Dion A. (86-12088) 477 
Peterson, Pauline J. (87-15600) — 1527 
P e t t i j o h n , Joseph A. (88-0406M) 42 
Phariss, John A. (87-10729 & 87-07043) 1056 
Pierce, Dale A. (87-01280) 994 
Pierce, Jackie L. (87-15864) 1496 
Plumb, Michael A. (88-07803) 129 
Poll e n , Lew (88-10889) 968 
P o l l e t t e , Bruce D. (87-18632) 995 
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Poole, Harold R., Jr. (85-05377) 601 
Porras, Maria R. (84-11249) 783 
P o r t e l l a , M i t c h e l l J. (87-05852) 1406 
P o t t r a t z , Donald (88-0826M) 166 
P o t t s , William B. (87-04119) 223 
Preston, Annette (WCB 87-13133; CA A49098) 1120 
P r i c e , Ricky J. (86-11481)- 1080 
Pucher, Frank F., J r . (88-17021) --794 
Puttbrese, Genevieve (87-06549) 812 
R a d c l i f f , Delia M. (87-10774 & 87-01187) 969 
Rager, Sharon S. (85-11532) 584 
Ramsey, Kena L. (86-16532) 813 
Rasmussen, Robert D. (CV-88005) 5 
Raymond, Shasha M. (87-12597) 816 
Reddon, Dennis C. (86-05001)--- 166 
Reed, Donald (88-0523M)-------929 
Reeves, Sheila E. (WCB 86-10670; CA A46867) 644,664 
Reigard, Charles (84-07376) 141,317 
Relph, Katherine A. (84-03505) 1083,1364,1534 
Remior, William D. (86-17790) 522 
Rich, Ricky F. (87-07828 & 87-08694)-- 602 
Riddle, Tamara (88-20712) -971 
Rieke, Raymond R. (89-0429M) 1515 
Robertson, Debra J. (86-09623 & 86-09624)- 30 
Rodriguez, D.E. (WCB 86-16114; CA A50160) 1544 
Rodriguez, Francisco (87-19231) 917 
Rogers, Alfonso (87-01109) 539 
Rose, Larry K. (86-16120 & 86-03158) -69 
Rose, Larry K. (87-02485) 172 
Roselle, Sandra J. (87-09576 & 87-15243)— 1421 
Ross, James A. (87-15924) 250 
Ross, James F. (86-06957 & 86-07958) 986 
Rowley, Walter L. (86-01653)- 356 
Rule, Donny R. (87-00595) 73 
Rusk, Danny M. (87-12348) —358 
Ryan, Ann M. (87-04171) 255 
Saldana, Raul (87-06155) 450 
Salee, Larry J. (85-14493 & 86-01006) --269 
Salinas, Pedro M. (88-17416) 604 
Salsbury, Kenneth D. (86-12977) 565 
Salzer, Sharon (87-0438M) 1301 
Sanarov, Andrey (86-04694)-- 1378 
Saraiva, Jose E. (89-02232) 1271 
Scarino, Mario (TP-87002) 33 
Schmidt, Myron A. (88-06239) -896 
Schroeder, Timothy R. (87-14973 & 87-14972)- 568 
Schufa, Frank T. (89-0106M) 1488 
Schumacher, Mark S. (86-11599) 586 
Sc o t t , V i r g i n i a K. P a d i l l a (84-06863) 123 
Sealey, Sandra J. (89-0230M) 929 
Searles, Walter R. (86-13495) 627 
Seeley, Tony R. (88-15772)-- 130 
Selman, Thomas (89-0167M) 825 
Seymour, Russell T. (85-08761 & 86-08402) 998 
Shear Sunshine (employer) 1560 
Shewmaker, Marlon (88-0597M) — 145 
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Shirk, James D. (86-08181) 90 
Short, Richard L. (85-12701, 85-15197 & 85-15198) 225 
Shute, Delores M. (TP-89012) 1028 
Shute, Delores M. (TP-89030) 1458 
Simons, Kenneth M. (87-02814 & 86-16762) 378,646 
S i n g l e t e r r y , Ralph F. (82-06686) 972 
Sisk, Mary J. (85-03136) 1408 
S k i p l e , David A. (88-19856, 89-02402 & 89-02403) 1302 
Skoyen, Theresa (87-08400) 174 
Sly, Delores E. (85-00145)-- 1457 
Smartt, Thelma T. (WCB 86-11704; CA A49051) 1099 
Smith, Charles L. (86-12160 & 86-08550) 75 
Smith, E i l l e n e J. (86-03224) 131 
Smith, James F. (87-05823 & 86-03433) 77 
Smith, John L. (87-09402) 1409 
Smith, Margaret A. (87-01739, 86-16138 & 86-18106) --272 
Smith, Verne T. (87-01893) 930 
Snyder, William J. (86-03293 & 86-07486) 876 
Sorge, Robert B. (86-05589) 1001 
Southwell, V i c t o r L. (86-13227) 234 
S p a l i t t a , Lena M. (employer) 1067,1275,1337 
Spear, Charles I . (WCB 86-02003; CA A46205) 661 
Speckman, W i l f r e d L. (85-05088, 85-02030 & 86-10233)- 42 
Stanley, Jane E. (WCB 86-11196; CA A49399) 1556 
Starnes, Terry L. (86-08542) 33 
Steiner (CA A48107) 1538 
Stephen, Grace L. (WCB 85-14678; CA A46435; SC S35680) 1154 
Stephens, Larry C. (87-19317) 1522 
S t i e h l , Theron (87-01138) 116 
S t i g a l l , S h i r l e y (88-06162) 35 
S t o l l e r , Theodore R. (87-07972) 1303 
S t o v a l l , Pamela R. (85-01254 & 84-13447) 1443 
S t r a t i s , Angela M. (WCB 85-14407; CA A45884) 1128 
S t r i d e , Pete M. (86-12109) 1089 
S t r i p l i n , Woodie R. (87-12406) 178 
S u l l i v a n , Lawrence N. (84-09511 & 85-14645) 1004 
Sundae's West (employer)- --493 
Sundowner Motel & Cafe (employer)-- 455 
Surina, Robert D. (86-15896) 1316 
Suydam, William N. (86-03674) ---95 
Swartwout, Sara I . (88-0426M) 1471 
Sweeden, Gloria G. (WCB 86-02493 & 86-13988; CA A48111) 699 
Sweisberger, Danell L. (87-00308) 1308 
Taisacan, Vicente M. (87-03602) 1005 
Taylor, David (88-0802M) 842 
Taylor, Jesse W. (86-03328 & 86-03329) 481 
Taylor, Lenny G. (87-15293) 1306 
Taylor, Rodger I . (87-07054) --880,933 
Tepei, Ana (88-00489) 274 
Thompson, Doris N. (85-10539 & 85-11343)—-----455 
Thurston, Eleanor M. (WCB 86-05028 & 86-15156; CA A50069) 1123 
Tichenor, Dale L. (87-14700, 87-14698 etc.) — - 179 
T i l l m a n , Buddy (86-0445M) 239 
T i s d a l e , Raymond E. (89-0417M) 1362,1534 
Tolonen, Craig M. (87-02169) 347 
Toole, Charlene (TP-89003) 1392 
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Torgeson, Claudia J. & Michael P. (employers) 75 
T r i g g , Leonard (87-02800 & 86-15419) 1264 
True, Marvin J. (86-09264) 457 
Tucker, John (88-18687) 1030 
Van Arnam, A l v i n L. (87-1074) -458 
Van Woesik, Rene (84-09431) 1057,1272 
Vaughn, Darlene L. (87-07743)- 460 
V i g a l , Larry (88-20066) 1266 
Vohs, Roger L. (86-14035) 1337 
VonRichter, James R. (86-13859) 362 
Voshell, George 0. (87-0108M) 1516 
Vu, Tien (86-04849) 355 
Wadkins, C l i f f o r d J. (87-17357) 1529 
Waldrip, Paul A. (87-05948) 1008 
Waldron, Duane E. (87-03073 & 86-13248) 1035 
Walker, Connie R. (87-06330)-- 463 
Wallage, Robert (87-0247M) 1234 
Waller, George W. (86-02822) 606 
Walsh, Marie C. (86-17420) --777 
Warren, J.C. (89-0221M) 1516 
Warrilow, Bryan D. (87-09098) 1500 
Warrilow, Bryan D. (WCB 86-09029; CA A49099) 1104,1499 
Watson, Richard H. (CA A44520) — 1107 
Webb, Andy E. (86-06882) 385 
Webster, Robert A. (87-09949) 778 
Wedmore, Kenneth S. (87-15556) --1063 
Weeks, Wayne C. (88-13794) 871 
Werth, I r i s J. (87-00672) 318 
West, Mary Francis (employer) 892 
Whaite, Leora J. (WCB 86-17464; CA A47482) 682 
Whiat, Linda (89-0151M) 1069 
Whiddon, Charles H. (WCB 85-14106 & 85-14081; CA A46136) 1110 
White, Paul (87-0596M & 88-0628M) 363 
White, Richard L. (87-19443) 795,904 
Whitlow, David L. (TP-89019) 1517 
Whitmore, Joel L. (88-13255) 1382 
Whi t s e l l Manufacturing (employer)- -1291 
W h i t s e l l , Walter F. (employer) 1291 
Wilbur, Monte L. (87-07746) 1365 
Wilder, C l e o l i a J. (86-09344) 275 
Wilder, William (89-0041M) 588 
Willi a m s , Eberet (87-10555) 466,880 
Williams, Paul J. (88-0439M) --382 
Willi a m s , Randall S. (87-09755 & 87-09756) --779 
Wilson, Jacklyn (88-00086) 251 
Wilson, Suzanne S. (87-0393M) 1319 
Wilson, Tana L. (WCB 87-16385; CA A48871) -1100 
Winkle, J e r r y (89-0030M) 550 
Wi r t h , I r i s J. (87-00672) --194 
Wolfe, Geneva M. (86-09125) 882 
Wood, John C. (88-20635) 237 
Wood, Karol K. (85-06272 & 86-01877) 43 
Wood, Karol K. (87-07553) 1501 
Woodraska, Glenn L. (88-11218 & 86-16658) 1472 
Wright, David T. (WCB 86-13710 etc. & CA A46153)— 1133 
Wright, Marvin C. (TP-88016) 36 
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Wyrick, Paul D. (87-13720 & 87-12573) 890 
Yancey, Michael F. (88-13931) 936 
Yancey, Pauline R. (87-05573) 196 
Ybarra, Jose (WCB 86-08841; CA A47325) 667,1121 
Ybarra, Judy C. (86-11909) -40 
Young, Linda (88-14091) 1070 
Zeman, Mario T. (87-08836) 1531 
Zimmerman, Celine M. (87-13751)-- 752 
Zimmerman, David S. (WCB 86-15055; CA A49347) 1549 
Z o r i c h , Giordano (WCB 85-00696 & 85-01291; CA A42775) 655,797 
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