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J a n u a r y 2, 1991 C i t e as 43 Van N a t t a 1 (1991) 1 

I n t h e M a t t e r o f t h e Compensation o f 
DUANE C. LEAFDAHL, Claimant 

WCB Case No. 89-15307 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board.Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee H o l t a n ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t l e f t 
knee c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n : The work c l a i m a n t performed f o r Sause B r o t h e r s t o o k p l a c e on 
ocea n - g o i n g t u g b o a t s o p e r a t i n g a l o n g t h e west c o a s t o f t h e C o n t i n e n t a l U n i t e d 
S t a t e s and between t h e c o a s t and Ha w a i i . The i n j u r i o u s i n c i d e n t c l a i m a n t expe
r i e n c e d on August 7, 1988 t o o k p l a c e on a Sause B r o t h e r s t u g b o a t docked a t 
Richmond, C a l i f o r n i a . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

/' 

The R e f e r e e concl u d e d t h a t c l a i m a n t ' s subsequent work as a crew member on 
a t u g b o a t (Sause B r o t h e r s Ocean Towing) i n d e p e n d e n t l y c o n t r i b u t e d t o a wo r s e n i n g 
o f h i s compensable l e f t knee c o n d i t i o n . The Referee reasoned t h a t c l a i m a n t was 
r e q u i r e d t o f i l e a f e d e r a l c l a i m under t h e Jones A c t , and h i s f a i l u r e t o do so 
d e f e a t e d h i s c l a i m f o r m e d i c a l s e r v i c e s under Oregon Workers' Compensation Law. 
We agree, f o r t h e same reasons s t a t e d by t h e Referee. 

I n a s i t u a t i o n i n which subsequent o u t - o f - s t a t e employment i n d e p e n d e n t l y 
c o n t r i b u t e s t o a c o n d i t i o n f o r which w o r k e r s ' compensation b e n e f i t s a r e sought 
i n Oregon, t h e o r i g i n a l Oregon employer w i l l remain r e s p o n s i b l e i f t h e i n i t i a l 
Oregon employment c o n t i n u e s t o m a t e r i a l l y c o n t r i b u t e t o t h a t c o n d i t i o n . 

• M i v i l l e v. SAIF, 76 Or App 603 (1985). T h i s r u l e a p p l i e s , however, o n l y i f : (1) 
t h e c l a i m a n t has f i l e d a c l a i m i n t h e f o r e i g n j u r i s d i c t i o n where t h e second i n 
j u r y o r exposure o c c u r r e d ; (2) t h a t c l a i m has been r e j e c t e d ; and (3) t h e e a r l i e r 
Oregon i n j u r y c o n t i n u e s t o be a m a t e r i a l c o n t r i b u t i n g cause o f t h e p r e s e n t d i s 
a b i l i t y . See Olson v. EBI Companies, 78 Or App 261 (1 9 8 6 ) . 

The c o u r t has c o n s t r u e d M i v i l l e , supra, t o s t a n d f o r t h e p r o p o s i t i o n t h a t 
where t h e m e d i c a l e v i d e n c e shows t h a t t h e subsequent o u t - o f - s t a t e employment 
c o n t r i b u t e d i n d e p e n d e n t l y t o t h e c o n d i t i o n , even though t h e Oregon employment 
c o n t i n u e s t o m a t e r i a l l y c o n t r i b u t e t o t h e same d i s a b i l i t y , t h e o r i g i n a l Oregon 
employer i s n o t r e s p o n s i b l e i f no c l a i m was f i l e d i n t h e f o r e i g n j u r i s d i c t i o n . 
P r o g r e s s Q u a r r i e s and Western Employers I n s u r a n c e v. Va a n d e r i n q , e t a l , 80 Or 
App 160 ( 1 9 8 6 ) . 

I n t h e p r e s e n t case, t h e employer ( I n t e r n a t i o n a l Paper) argues t h a t , 
because c l a i m a n t ' s work f o r Sause B r o t h e r s i n d e p e n d e n t l y c o n t r i b u t e d t o t h e 
c o n d i t i o n f o r w h i c h compensation i s now sought, Sause B r o t h e r s w o uld be l i a b l e 
f o r h i s c o n d i t i o n . Boise Cascade Corp. v. St a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Hensel 
Phelps C o n s t r u c t i o n v. M i r i c h , 81 Or App 290 (1 9 8 6 ) . I n t e r n a t i o n a l Paper a l s o , 
a rgues t h a t because c l a i m a n t was employed as a crew member o f a v e s s e l , h i s 
i n j u r i e s would f a l l under t h e p r o v i s i o n s o f t h e Jones A c t , 46 USCA Sec. 688, e t 
seq. 
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F i n a l l y , I n t e r n a t i o n a l Paper contends t h a t , because t h e Board i s w i t h o u t 
j u r i s d i c t i o n o v e r Sause B r o t h e r s i n t h i s m a t t e r , t h e R u n f t case does n o t o p e r a t e 
t o p r e c l u d e i t f r o m s h i f t i n g r e s p o n s i b i l i t y t o a l a t e r employment where t h e 
l a t e r employer i s n o t j o i n e d as a p a r t y t o t h e p r o c e e d i n g . R u n f t v. SAIF 
C o r p o r a t i o n , 303 Or 493 (1 9 8 7 ) . 

We agree w i t h I n t e r n a t i o n a l Paper's argument t h a t , under t h e c i r c u m 
s t a n c e s , t h e M i v i l l e , Olson and Progress Q u a r r i e s cases a r e a p p l i c a b l e . We con
c l u d e t h a t , because we a r e w i t h o u t j u r i s d i c t i o n over Sause B r o t h e r s , t h e R u n f t 
case does n o t p r e c l u d e I n t e r n a t i o n a l Paper from s h i f t i n g r e s p o n s i b i l i t y t o t h e 
subsequent employer even though t h a t employer (Sause) was n o t j o i n e d as a p a r t y . 
The employer has pro v e n t h a t c l a i m a n t ' s subsequent employment w i t h Sause i n d e 
p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t l e f t knee c o n d i t i o n and, t h e r e f o r e , 
I n t e r n a t i o n a l Paper i s no l o n g e r r e s p o n s i b l e f o r c l a i m a n t ' s m e d i c a l s e r v i c e s f o r 
h i s l e f t knee. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 16, 1990 i s a f f i r m e d . 

J a nuary 2, 1991 C i t e as 43 Van N a t t a 2 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUANITA L. STINNITT, Claimant 

WCB Case No. 89-19573 
ORDER ON REVIEW 

Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r w h i c h f o u n d 
t h a t SAIF had " u n i l a t e r a l l y t e r m i n a t e d " temporary p a r t i a l d i s a b i l i t y b e n e f i t s . 
On r e v i e w , t h e i s s u e i s tem p o r a r y d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

, C l a i m a n t worked as a v o l u n t e e r d r i v e r , d r i v i n g one day a week f o r e i g h t 
h o u r s , f o r t h e A d u l t and Fa m i l y S e r v i c e s D i v i s i o n o f t h e S t a t e o f Oregon. She 
was i n j u r e d i n a s i n g l e c a r motor v e h i c l e a c c i d e n t on November 18, 1987. 

Cl a i m a n t was p a i d t e m p o r a r y t o t a l d i s a b i l i t y a t t h e r a t e o f $50 p e r week 
u n t i l she was r e l e a s e d f o r m o d i f i e d work, w o r k i n g two days a week f o r f o u r 
hours p e r day. When c l a i m a n t r e t u r n e d t o m o d i f i e d work, SAIF m o d i f i e d t h e tem
p o r a r y d i s a b i l i t y payments t o temporary p a r t i a l d i s a b i l i t y , i n t h e amount o f $0 
(Exs. 16, 17, 18A, 19, & 2 0 ) . . 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t was not m e d i c a l l y s t a t i o n a r y , n or had 
her c l a i m been s u b m i t t e d f o r c l o s u r e . 

CONCLUSIONS OF LAW AND OPINION 

To b e g i n , we cannot t e l l f rom t h e r e c o r d what, i f any, t e m p o r a r y t o t a l 
d i s a b i l i t y c l a i m a n t was e n t i t l e d t o . ORS 656.210(1) p r o v i d e s i n p a r t : 

"When t h e t o t a l d i s a b i l i t y i s o n l y t e m p o r a r y , t h e 
wor k e r s h a l l r e c e i v e d u r i n g t h e p e r i o d o f t h a t 
t o t a l d i s a b i l i t y compensation e q u a l t o 66-2/3 
p e r c e n t o f wages, b u t n o t more t h a n 100 p e r c e n t o f 
t h e average weekly wage nor l e s s t h a n t h e amount o f 
90 p e r c e n t o f wages a week o r t h e amount o f $50 a 
week, w h i c h e v e r amount i s l e s s e r . . . . " 
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The l e s s e r o f $50 and 90 p e r c e n t o f c l a i m a n t ' s wages ( z e r o ) would be zero. 
However, ORS 656.210(2)(C) p r o v i d e s t h a t , f o r w o r k e r s w i t h no r e m u n e r a t i o n , such 
as c l a i m a n t , t h e D i r e c t o r may p r e s c r i b e , by r u l e , a method o f d e t e r m i n i n g a 
we e k l y wage. Former OAR 4 3 6 - 6 0 - 2 0 ( 7 ) ( k ) p r o v i d e s t h a t v o l u n t e e r w o r k e r s ' weekly 
wage s h a l l be computed on t h e same assumed wage as t h e premium i s based. We 
cannot d e t e r m i n e f r o m t h i s r e c o r d what t h a t assumed wage was. 

Assuming c l a i m a n t ' s "wage" f o r premium purposes was $55.56 o r l e s s , 
c l a i m a n t was e n t i t l e d t o $50 per week f o r temporary t o t a l d i s a b i l i t y . See 
f o r m e r OAR 436-60-020(6). 

Because t e m p o r a r y t o t a l d i s a b i l i t y i s a wage rep l a c e m e n t (see C u t r i q h t v. 
Weyerhaeuser Co., 299 Or 290 ( 1 9 8 5 ) ) , an i n s u r e r i s p e r m i t t e d t o reduce tempo
r a r y t o t a l d i s a b i l i t y t o temporary p a r t i a l d i s a b i l i t y when a wo r k e r r e t u r n s t o 
work. OAR 436-60-030(1) p r o v i d e s t h e method f o r computing t e m p o r a r y p a r t i a l 
d i s a b i l i t y . Temporary p a r t i a l d i s a b i l i t y i s computed by s u b t r a c t i n g p o s t -
i n j u r y wage e a r n i n g s ( h e r e such wages would be t h e wage upon w h i c h premiums were 
based p u r s u a n t t o OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( k ) ) from wages on t h e d a t e o f i n j u r y ( a l s o 
t h e wage used f o r premium purposes) and d i v i d i n g t h e d i f f e r e n c e by t h e l a t t e r 
f i g u r e . 

Here, c l a i m a n t ' s assumed wage a f t e r her r e t u r n t o work was presumably t h e 
same as her wage on t h e d a t e o f i n j u r y , i . e . , t h e wage upon w h i c h premiums were 
based. ( C l a i m a n t has n o t proven o t h e r w i s e . ) Where p o s t - i n j u r y e a r n i n g s e q u a l 
o r exceed wages on t h e d a t e o f i n j u r y , t h e amount o f t e m p o r a r y p a r t i a l d i s a b i l 
i t y owing i s z e r o . OAR 436-60-030(2); Safeway S t o r e s v. Owsley, 91 Or App 475 
( 1 9 8 8 ) ; F i n k v. M e t r o p o l i t a n P u b l i c Defender, 67 Or App 79 ( 1 9 8 4 ) . C l a i m a n t 
was, t h e r e f o r e , e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y i n t h e amount o f zero 
upon h e r r e t u r n t o work. 

C l a i m a n t argues t h a t t h e i n s u r e r was n o t p e r m i t t e d t o reduce t e m p o r a r y 
t o t a l d i s a b i l i t y t o temporary p a r t i a l d i s a b i l i t y because c l a i m a n t d i d n o t r e t u r n 
t o "wage e a r n i n g employment." I n o t h e r words, c l a i m a n t asks t h a t , a l t h o u g h her 
a c t u a l e a r n i n g s on t h e d a t e o f i n j u r y were z e r o , an assumed wage be u t i l i z e d f o r 
co m p u t i n g t e m p o r a r y t o t a l d i s a b i l i t y . But c l a i m a n t t h e n argues t h a t we n o t use 
t h e assumed wage f o r purposes o f temporary p a r t i a l d i s a b i l i t y , b u t use her 
a c t u a l wage i n s t e a d . We r e j e c t t h a t argument. The r e l e v a n t i n q u i r y i s , when 
she r e t u r n e d work, whether c l a i m a n t ' s a c t u a l e a r n i n g s had been d i m i n i s h e d . 
Safeway S t o r e s v. Owsley, supra a t 479. 

Whether we use c l a i m a n t ' s a c t u a l e a r n i n g s p r e - and p o s t - i n j u r y o r use her 
assumed wage, p u r s u a n t t o OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( k ) , i t i s c l e a r t h a t a f t e r r e t u r n i n g 
t o work, c l a i m a n t ' s wage was t h e same and her e a r n i n g s had n o t been d i m i n i s h e d . 
She s u f f e r e d no wage l o s s . A c c o r d i n g l y , we conclude t h a t SAIF p r o p e r l y reduced 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y t o temporary p a r t i a l d i s a b i l i t y ( z e r o ) upon 
her r e t u r n t o m o d i f i e d work. * 

ORDER 

The Referee's o r d e r d a t e d February 7, 1990, as r e c o n s i d e r e d F e b r u a r y 27, 
1990, i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
FRANK L. STODDARD, Claimant 

WCB Case No. 84-10872 
ORDER ON REMAND 

Emmons, e t a l . . Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f App e a l s . 
S t o d d a r d v. C r e d i t - T h r i f t Corp., 103 Or App 283 (1 9 9 0 ) . The c o u r t has r e v e r s e d 
t h a t p o r t i o n o f our p r i o r o r d e r , Frank L. Stoddard, 41 Van N a t t a 2115 ( 1 9 8 9 ) , 
w h i c h h e l d t h a t t h e removal o f a r c h i t e c t u r a l b a r r i e r s was n o t a r e a s o n a b l e and 
nece s s a r y m e d i c a l s e r v i c e . Consequently, t h e c o u r t has remanded w i t h i n s t r u c 
t i o n s t o d e t e r m i n e t h e i s s u e o f whether t h e m o d i f i c a t i o n s o f h i s home and t h e 
removal o f a r c h i t e c t u r a l b a r r i e r s i s re a s o n a b l e and necessary under ORS 
656 . 2 4 5 ( 1 ) . 

FINDINGS OF FACT 

C l a i m a n t , who i s 6 f e e t 1 i n c h t a l l and weighs 200 pounds, i s a C-5 
q u a d r i p l e g i c as a r e s u l t o f a compensable i n j u r y i n August 1971 f o r w h i c h he was 
awarded permanent t o t a l d i s a b i l i t y b e n e f i t s . He was an i n p a t i e n t a t t h e Reha
b i l i t a t i o n I n s t i t u t e o f Oregon D i v i s i o n o f Good Samaritan H o s p i t a l (RIO) u n t i l 
A p r i l 1972. He had reached maximum motor improvement by January 1972. Upon h i s 
r e l e a s e , r e p o r t s were s u b m i t t e d t o t h e i n s u r e r r e g a r d i n g c l a i m a n t ' s p r o g r e s s , 
h i s c u r r e n t s t a t u s and h i s f u t u r e m e d i c a l needs by Dr. Cross, M.D., M e d i c a l 
D i r e c t o r o f RIO, and by Ms. Nelson, R e h a b i l i t a t i o n Counselor, o f t h e V o c a t i o n a l 
R e h a b i l i t a t i o n D i v i s i o n , Department o f Human Resources. 

C l a i m a n t f u n c t i o n s as a C-5 q u a d r i p l e g i c . The o n l y f u n c t i o n i n g muscle 
groups a r e i n t h e s h o u l d e r area and b i c e p s . He i s a b l e t o o p e r a t e an e l e c t r i c 
w h e e l c h a i r by u s i n g t h e s h o u l d e r muscles t o m a n i p u l a t e t h e l e v e r . He depends on 
an a s s i s t a n t f o r b a t h i n g , d r e s s i n g , p e r s o n a l h y g i e n e , t r a n s f e r r i n g i n and o u t o f 
bed and g e t t i n g on and o f f t h e t o i l e t . 

Over t h e y e a r s , c l a i m a n t has been h o s p i t a l i z e d m u l t i p l e t i m e s f o r s u r g 
e r i e s as as r e s u l t o f u r i n a r y t r a c t i n f e c t i o n s and s k i n u l c e r s . 

C l a i m a n t used h i s own funds t o have a home b u i l t w i t h a r c h i t e c t u r a l modi
f i c a t i o n s d e s i g n e d t o accommodate h i s w h e e l c h a i r , i n c l u d i n g w i d e r h a l l s , a w i d e r 
bedroom d o o r , and a master bedroom t h e s i z e o f two r e g u l a r bedrooms, w h i c h was 
b u i l t t o c o n t a i n a bathroom w i t h an a c c o r d i o n door 10 t o 15 f e e t l o n g . A f t e r 
making t h e s e changes, c l a i m a n t was a b l e t o bathe i n t h e b a t h t u b by u s i n g a Hoyer 
l i f t a t t a c h e d t o t h e t u b . T h i s home had back door and f r o n t door w h e e l c h a i r 
access and a d o o r / f i r e escape from t h e bedroom t o t h e o u t s i d e . 

A f t e r a d i v o r c e , c l a i m a n t ' s home was s o l d and c l a i m a n t purchased a n o t h e r 
home i n Salem. A l t h o u g h t h e h a l l s a r e wide enough f o r c l a i m a n t ' s w h e e l c h a i r t o 
pass a l o n g , t h i s home i s n o t designed t o accommodate a w h e e l c h a i r . C l a i m a n t i s 
c u r r e n t l y u n a b l e t o e n t e r two o f t h e t h r e e bedrooms o r e i t h e r o f t h e two b a t h s 
because t h e doorways a re t o o narrow. He i s a b l e t o use.t h e master bedroom 
because he had t h e doorway widened h i m s e l f . The b a t h i s t o o s m a l l t o m a n i p u l a t e 
a w h e e l c h a i r i n i t . C l a i m a n t s b a t h i n g i s t h e r e f o r e l i m i t e d t o spongebaths 
g i v e n i n bed. He hangs h i s head o f f t h e s i d e o f t h e bed f o r h a i r w a s h e s . H i s 
bowel c a r e i s p e r f o r m e d w h i l e l y i n g down. Claimant has no d o o r / f i r e escape f r o m 
t h e bedroom d i r e c t l y t o t h e o u t s i d e . T h i s home has f r o n t door w h e e l c h a i r access 
o n l y . I n o r d e r t o e n t e r t h e f r o n t door, c l a i m a n t i n s t a l l e d a narrow t w o - p i e c e 
wooden ramp w h i c h he i s unable t o use u n a s s i s t e d . The ramp has no r a i l i n g s and 
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i t g e t s s l i p p e r y when wet o r i c y . Some o f c l a i m a n t ' s a s s i s t a n t s have f a l l e n on 
i t , and h i s e l e c t r i c w h e e l c h a i r has s l i p p e d and l o s t t r a c t i o n on i t . The f r o n t 
e n t r a n c e has no overhang t o p r o t e c t i t from t h e weather. 

I n o r d e r t o r e t a i n some body s t r e n g t h , c l a i m a n t has e x e r c i s e w e i g h t s 
l o c a t e d i n t h e garage. To use t h e w e i g h t s o r t o e n t e r h i s van, he must go o u t 
t h e f r o n t door o f t h e house and around t h e o u t s i d e o f t h e house t o t h e garage 
because t h e k i t c h e n door i s n o t wide enough t o e n t e r w i t h a w h e e l c h a i r , and t h e 
washer, d r y e r and w a t e r h e a t e r a r e l o c a t e d j u s t i n s i d e t h e door, b l o c k i n g access 
t o t h e house. 

The employer d e n i e d c l a i m a n t ' s r e q u e s t f o r funds t o m o d i f y t h i s home, i n 
c l u d i n g w i d e n i n g o f t h e doors t o h i s bedrooms and one bathroom so t h a t he can 
e n t e r t h o s e rooms i n h i s w h e e l c h a i r ; r e m o d e l l i n g one bathroom so t h a t he can use 
t h e shower and t h e t o i l e t ; r e p l a c i n g h i s bedroom window w i t h a p a t i o door and 
i n s t a l l i n g a deck and ramp as an emergency e x i t ; r e p l a c i n g t h e wooden ramp t o 
h i s f r o n t door w i t h a c o n c r e t e ramp w i t h r a i l i n g s ; and c o v e r i n g t h e open space 
f r o m h i s house t o t h e garage, so t h a t he would be p r o t e c t e d f r o m t h e elements 
w h i l e he t r a v e l s by w h e e l c h a i r t o use h i s van o r t o use h i s w e i g h t s . C l a i m a n t 
r e q u e s t e d a h e a r i n g based on t h o s e d e n i a l s . 

FINDINGS OF ULTIMATE FACT 

M o d i f i c a t i o n o f c l a i m a n t ' s home and removal o f a r c h i t e c t u r a l b a r r i e r s i n 
o r d e r t o accommodate h i s w h e e l c h a i r are rea s o n a b l e and necessary m e d i c a l 
s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

The Referee u p h e l d t h e i n s u r e r ' s d e n i a l o f t h e a r c h i t e c t u r a l m o d i f i c a t i o n s 
o f c l a i m a n t ' s p r e s e n t home. We a f f i r m e d . I n so d o i n g , we reasoned t h a t , a l 
t h o u g h t h e use o f shower f a c i l i t i e s would p r o v i d e some degree o f independence 
f o r c l a i m a n t , c l a i m a n t would n o t be a b l e t o p e r f o r m t h i s o r o t h e r t a s k s w i t h o u t 
t h e a s s i s t a n c e o f c a r e g i v e r s . Thus, we found no need t o d e c i d e whether t h e mod
i f i c a t i o n s were covered under ORS 656.245(1), s i n c e even i f t h e y were co v e r e d , 
t h e s e r v i c e s would n o t be rea s o n a b l e and necessary. The c o u r t r e j e c t e d t h e view 
t h a t t h e s e r v i c e s a r e n o t rea s o n a b l e and necessary because a c a r e g i v e r ' s a s s i s 
t a n c e i s r e q u i r e d . The c o u r t , reasoned t h a t i n o r d e r t o be compensated f o r t h e 
r e q u e s t e d s e r v i c e s , c l a i m a n t must show t h a t t h e y a r e necessary f o r t h e n a t u r e o f 
t h e i n j u r y o r t h e p r o c e s s o f r e c o v e r y , and i f c l a i m a n t shows t h a t t h e r e q u e s t e d 
changes w o u l d make c l a i m a n t more independent, t h e n c l a i m a n t has p r o v i d e d some 
e v i d e n c e t h a t t h e changes a r e necessary because o f t h e n a t u r e o f c l a i m a n t ' s 
i n j u r y and t h e p r o c e s s o f r e c o v e r y . I n l i g h t o f t h e c o u r t ' s d e c i s i o n , we 
r e v e r s e t h e Ref e r e e , based on t h e f o l l o w i n g r e a s o n i n g . 

The c a r r i e r must p r o v i d e , f o r t h e l i f e o f t h e w o r k e r , r e a s o n a b l e and 
ne c e s s a r y m e d i c a l s e r v i c e s r e q u i r e d by t h e n a t u r e o f t h e compensable i n j u r y . 
Former ORS 65 6 . 2 4 5 ( 1 ) . T h e r e f o r e , i n o r d e r t o be compensated f o r t h e r e q u e s t e d 
s e r v i c e s , c l a i m a n t has t h e burden o f p r o v i n g t h a t t h e y a r e r e a s o n a b l e and neces
s a r y because o f t h e n a t u r e o f t h e i n j u r y . I d . ; McGarry v. SAIF, 24 Or App 883, 
888 ( 1 9 7 6 ) . C l a i m a n t , a q u a d r i p l e g i c who i s per m a n e n t l y t o t a l l y d i s a b l e d , i s , 
because o f t h e n a t u r e o f h i s i n j u r y , c o n f i n e d t o a w h e e l c h a i r . To p r o v e r e a s o n 
a b l e n e s s and n e c e s s i t y f o r t h e r e q u e s t e d a r c h i t e c t u r a l m o d i f i c a t i o n s , c l a i m a n t 
must e s t a b l i s h t h a t t h e m o d i f i c a t i o n s would l i k e l y be o f c u r a t i v e , p a l l i a t i v e , 
p r e v e n t a t i v e o r r e s t o r a t i v e b e n e f i t . See g e n e r a l l y . West v. SAIF, 74 Or App 
317, 320-21 ( 1 9 8 5 ) . 

On o u r de novo r e v i e w o f t h e m e d i c a l and l a y e v i d e n c e , we a r e persuaded 
t h a t t h e r e p o r t s and t e s t i m o n y p r o v i d e d i n s u p p o r t o f c l a i m a n t ' s r e q u e s t e s t a b 
l i s h t h a t t h e r e q u e s t e d a r c h i t e c t u r a l m o d i f i c a t i o n s a r e r e a s o n a b l e and necessary 
m e d i c a l s e r v i c e s . 
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Dr. Cross, M.D., m e d i c a l d i r e c t o r o f t h e R e h a b i l i t a t i o n I n s t i t u t e o f 
Oregon, r e p o r t e d t h e f o l l o w i n g t o t h e c a r r i e r i n 1972, as p a r t o f h i s e s t i m a t e 
o f t h e f u n d s t h e c a r r i e r would need t o c a r r y i n i t s r e s e r v e , g i v e n c l a i m a n t ' s 
l i f e e x p e c t a n c y o f 65 t o 71 y e a r s : 

"A home n o r m a l l y does not have adequate a r c h i t e c t u r a l 
a l l o w a n c e f o r w h e e l c h a i r s , e s p e c i a l l y e l e c t r i c . The 
f l o o r p l a n s h o u l d be on one l e v e l , i f i t i s t o be acces
s i b l e . Door w i d t h s must be 30 o r more i n c h e s t o c l e a r 
t h e wheels o f t h e c h a i r . A bathroom must be l a r g e 
enough f o r g e t t i n g i n t o , i n a d d i t i o n t o a h o i s t o r l i f t 
t o g e t [ c l a i m a n t ] i n and o u t o f t h e b a t h t u b . . . A ramp 
i n t o t h e house i s necessary w i t h a grade n o t e x c e e d i n g a 
1:12 r a t i o (one f o o t h e i g h t must have 12 f e e t o f ramp o r 
f r a c t i o n t h e r e o f ) . " (Ex. 14-3) 

Dr. Cross a l s o n o t e d t h a t s k i n c o m p l i c a t i o n s f r o m p r e s s u r e s o r e s can be 
p r e v e n t e d w i t h adequate s k i n c a r e , t u r n i n g r e g u l a r l y , and c l e a n l i n e s s . The c o s t 
o f a m a j o r s o r e , he s t a t e d , can approach $8,000 t o $10,000 f o r a h o s p i t a l s t a y , 
s u r g e r y , and a n t i b i o t i c s . (Ex. 14-2). Cross f u r t h e r s t a t e d t h a t pulmonary 
c o m p l i c a t i o n s o f pneumonia o f t e n occur w i t h minor r e s p i r a t o r y i n f e c t i o n s because 
c l a i m a n t i n u n a b l e t o cough o r b r e a t h e d e e p l y . Only c l a i m a n t ' s diaphragm 
s u s t a i n s h i s r e s p i r a t i o n , s i n c e a l l h i s o t h e r muscles t h a t n o r m a l l y a s s i s t i n 
b r e a t h i n g and c o u g h i n g a r e n o n - f u n c t i o n a l . (Ex. 14-2). 

Ms. N e l s o n , r e h a b i l i t a t i o n c o u n s e l o r f o r t h e V o c a t i o n a l R e h a b i l i t a t i o n 
D i v i s i o n , r e p o r t e d t h a t i t e m s c o n s i d e r e d e x t r e m e l y i m p o r t a n t f o r t h e f u t u r e i n 
terms o f m a i n t a i n i n g an optimum p s y c h o l o g i c a l o u t l o o k and p r e v e n t i o n o f p h y s i c a l 
d e t e r i o r a t i o n w o u l d be t o p r o v i d e c l a i m a n t w i t h a s s i s t i v e d e v i c e s o r equipment 
t h a t w o u ld i n c r e a s e h i s independence. She e x p l a i n e d t h a t t h e c o s t s o f p h y s i c a l 
and p s y c h o l o g i c a l d e t e r i o r a t i o n and n u r s i n g home car e are g r e a t e r t h a n r e h a b i l i 
t a t i o n . She f u r t h e r e x p l a i n e d t h a t i t i s an accepted m e d i c a l f a c t t h a t i f a 
d i s a b l e d i n d i v i d u a l i s c a p a b l e o f a c t i v a t i n g h i m s e l f and r e - i n t e g r a t i n g h i s l i f e 
i n t o t h e community, h i s m e d i c a l s i t u a t i o n i s more l i k e l y t o s t a b i l i z e and reduce 
h i s m e d i c a l needs. (Ex. 1 5 ) . 

Ms. Brooks, an equipment s p e c i a l i s t who has been w o r k i n g w i t h t h e m e d i c a l 
needs o f t h o s e w i t h p h y s i c a l d i s a b i l i t i e s f o r seven y e a r s , t e s t i f i e d t h a t doc
t o r s recommend t h a t p a r a p l e g i c s and q u a d r i p l e g i c s be as i n d e p e n d e n t and s e l f -
s u f f i c i e n t as p o s s i b l e . Both she and Mr. Vladyka, who has been d e a l i n g w i t h 
p e r m a n e n t l y t o t a l l y d i s a b l e d q u a d r i p l e g i c s and p a r a p l e g i c s f o r t h e SAIF C o r p o r a 
t i o n s i n c e 1976, s t a t e d t h a t t h e a r c h i t e c t u r a l a l t e r a t i o n s r e q u e s t e d by c l a i m 
a n t , namely ramps, w i d e r doorways, and r e m o d e l l i n g o f bathroom f a c i l i t i e s t o 
accommodate a w h e e l c h a i r a r e m o d i f i c a t i o n s commonly made t o houses o c c u p i e d by 
w h e e l c h a i r - b o u n d persons t o enable them t o become as m o b i l e and i n d e p e n d e n t as 
p o s s i b l e w i t h i n t h e c o n f i n e s o f t h e home. Brooks a l s o t e s t i f i e d t h a t q u a d r i 
p l e g i c s and p a r a p l e g i c s become more s e l f - s u f f i c i e n t i f t h e y l e a r n t o s i t up and 
p e r f o r m as much o f t h e i r own t o i l e t i n g and b a t h i n g as p o s s i b l e . I n a d d i t i o n , a 
widened door and e x i t ramp from c l a i m a n t ' s bedroom d i r e c t l y o u t s i d e a r e 
n e c e s s a r y f o r h i s s a f e t y and t h e s a f e t y o f h i s c a r e g i v e r s i n t h e e v e n t o f f i r e 
o r o t h e r emergency. ( T r . 134, 137). 

C l a i m a n t t e s t i f i e d t h a t t h e narrow wooden ramp he has p r o v i d e d f o r h i m s e l f 
becomes i c y and s l i p p e r y i n c o l d and wet weather, and t h a t he cannot n e g o t i a t e 
t h e ramp i n h i s w h e e l c h a i r w i t h o u t t h e a i d o f a s s i s t a n t s . He a l s o t e s t i f i e d 
t h a t h i s c a r e g i v e r s have s l i p p e d and f a l l e n on t h e ramp. He a l s o t e s t i f i e d t h a t 
a w i d e r , cement ramp w i t h r a i l i n g would be l e s s s l i p p e r y and would e n a b l e him t o 
n e g o t i a t e i t a l o n e . ( T r . 135). He a l s o t e s t i f i e d t h a t r e m o d e l l i n g t h e bathroom 
would a l l o w him t o use t h e commode and shower t h a t t h e R e feree o r d e r e d t o be 
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p r o v i d e d f o r t h e purpose o f u p r i g h t bowel c a r e and b a t h i n g . ( T r . 1 3 3 ) . 
C l a i m a n t uses w e i g h t l i f t i n g equipment as p a r t o f a w e i g h t l i f t i n g and c o n d i 
t i o n i n g program. The equipment, as w e l l as h i s van, i s l o c a t e d i n h i s garage. 
T h e r e f o r e , more d i r e c t , covered access would enable him t o go d i r e c t l y f r o m t h e 
house t o t h e garage r a t h e r t h a n o u t d o o r s on a ramp t h a t i s s l i p p e r y i n wet 
w e a t h e r . ( T r . 136, 137). 

One o f t h e o b j e c t i v e s o f t h e Workers' Compensation Law i s t o r e s t o r e t h e 
i n j u r e d w o r k e r p h y s i c a l l y and e c o n o m i c a l l y t o a s e l f - s u f f i c i e n t s t a t u s t o t h e 
g r e a t e s t e x t e n t p r a c t i c a b l e . ORS 656.012 (emphasis s u p p l i e d ) . We n o t e t h a t t h e 
r e q u e s t e d s e r v i c e s w i l l n o t c o m p l e t e l y r e s t o r e c l a i m a n t ' s s e l f - s u f f i c i e n c y . 

/ A l t h o u g h he w i l l be as s e l f - s u f f i c i e n t as p o s s i b l e w i t h i n t h e home, he w i l l 
s t i l l r e q u i r e a s s i s t a n c e i n many areas o f h i s l i f e . However, t h e a p p r o p r i a t e 
t e s t f o r whether a m e d i c a l s e r v i c e i s r e a s o n a b l e and necessary i s n o t whether 
c l a i m a n t w i l l c o n t i n u e t o need t h e a s s i s t a n c e o f a c a r e g i v e r . S t o d d a r d v. 
C r e d i t T h r i f t C o r p o r a t i o n , 103 Or App 283 ( 1 9 9 0 ) . R a t h e r , t h e t e s t i s whether 
t h e r e q u e s t e d s e r v i c e s are r e a s o n a b l e and necessary as r e q u i r e d by t h e n a t u r e o f 
t h e compensable i n j u r y . ORS 656.245. Here, t h e m e d i c a l and l a y e v i d e n c e 
p e r s u a s i v e l y e s t a b l i s h e s t h a t t h e a f o r e m e n t i o n e d s e r v i c e s e n a b l e c l a i m a n t t o 
become more independent and s e l f - s u f f i c i e n t , and, as such a r e r e a s o n a b l e and 
n e c e s s a r y . 

We a l s o f i n d , i n l i g h t o f t h e evidence p r o v i d e d by Dr. Cross c o n c e r n i n g 
t h e need f o r c l e a n l i n e s s t o m i n i m i z e h o s p i t a l i z a t i o n and s u r g e r y f r o m s k i n 
u l c e r a t i o n s and u r i n a r y t r a c t i n f e c t i o n s , and t h e e x t e n s i v e r e c o r d o f c l a i m a n t ' s 
h o s p i t a l a d m i s s i o n s , t h a t access t o bathroom and shower f a c i l i t i e s i s an appro
p r i a t e p r e v e n t a t i v e s e r v i c e . F u r t h e r m o r e , i n a c c o r d w i t h t h e i n f o r m a t i o n p r o 
v i d e d by Dr. Cross t h a t c l a i m a n t i s e s p e c i a l l y s u s c e p t i b l e t o l i f e - t h r e a t e n i n g 
r e s p i r a t o r y d i f f i c u l t i e s , we f i n d t h a t t h e p r o t e c t i o n f r o m t h e elements t h a t 
w o u l d be g a i n e d by c o v e r i n g t h e area from c l a i m a n t ' s house t o h i s garage i s n o t 
o n l y r e s t o r a t i v e , b u t p r e v e n t a t i v e as w e l l . I n a d d i t i o n , p r o v i s i o n o f an emer
gency e x i t and w h e e l c h a i r ramp from c l a i m a n t ' s bedroom a l s o q u a l i f i e s as a 
p r e v e n t a t i v e s e r v i c e . 

A c c o r d i n g l y , we h o l d t h a t t h e proposed m o d i f i c a t i o n s t o c l a i m a n t ' s home 
and t h e r e m o v a l o f a r c h i t e c t u r a l b a r r i e r s are r e a s o n a b l e and n e c e s s a r y t r e a t m e n t 
under ORS 6 5 6 . 2 4 5 ( 1 ) . T h e r e f o r e , we r e v e r s e t h a t p o r t i o n o f t h e Referee's o r d e r 
t h a t u p h e l d t h e i n s u r e r ' s d e n i a l o f a r c h i t e c t u r a l b a r r i e r m o d i f i c a t i o n s . I n a s 
much as c l a i m a n t has f i n a l l y p r e v a i l e d a f t e r remand from t h e C o u r t o f Appeals, 
h i s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d b e f o r e e v e r y 
p r i o r forum. ORS 656.388(1). However, we n o t e t h a t c l a i m a n t ' s a t t o r n e y has 
a l r e a d y been awarded $2,887.50 by t h e c o u r t r e g a r d i n g t h i s i s s u e . A f t e r c o n s i d 
e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e p u r s u a n t t o ORS 656.388(1) f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s c o n c e r n i n g t h e a r c h i t e c t u r a l m o d i f i c a t i o n i s s u e i s $500, t o be 
p a i d by t h e i n s u r e r . T h i s f e e i s i n a d d i t i o n t o c l a i m a n t ' s p r i o r awards. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
I n a d d i t i o n , we n o t e c o u n s e l ' s p r i o r award a t t h e c o u r t l e v e l f o r t h i s i s s u e , as 
w e l l as h i s awards o f $3,000 f o r s e r v i c e s a t h e a r i n g and $1,100 f o r s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e i n s u r e r ' s d e n i a l o f o t h e r m e d i c a l s e r v i c e s . 

IT IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SAM J . AGUIRRE, Claimant 
WCB Case No. 87-04491 

ORDER ON REVIEW (REMANDING) 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee N i c h o l s ' o r d e r t h a t : (1) 
a f f i r m e d a D e t e r m i n a t i o n Order award o f no unscheduled permanent d i s a b i l i t y f o r 
a low back i n j u r y ; (2) u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c o n t i n u e d and c u r 
r e n t c h i r o p r a c t i c c a r e as not re a s o n a b l e o r necessary; (3) d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y unreasonable d e n i a l ; and (4) 
g r a n t e d t h e i n s u r e r a u t h o r i z a t i o n t o o f f s e t an overpayment o f t e m p o r a r y d i s a b i l 
i t y c ompensation a g a i n s t f u t u r e awards o f permanent d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y , m e d i c a l s e r v i c e s , p e n a l 
t i e s and r e l a t e d a t t o r n e y f e e s , and o f f s e t . We remand. 

C l a i m a n t , p r o se, t i m e l y r e q u e s t e d r e v i e w o f t h e Referee's o r d e r . N o t i c e 
o f t h i s a p p e a l was a l s o t i m e l y p r o v i d e d t o t h e i n s u r e r / e m p l o y e r t h r o u g h i t s 
c o u n s e l . N o l l e n v. SAIF, 23 Or App 420, 423 (1 9 7 5 ) ; Denise M. Bowman, 40 Van 
N a t t a 363, 364 ( 1 9 8 8 ) . C l a i m a n t ' s r e q u e s t f o r r e v i e w was m i s c h a r a c t e r i z e d as a 
r e q u e s t f o r a new h e a r i n g , r a t h e r t h a n a r e q u e s t f o r Board r e v i e w . Rosemary 
Goins, 41 Van N a t t a 1340 (1 9 8 9 ) . As a r e s u l t , t h i s case was n o t d o c k e t e d f o r 
r e v i e w by t h e Board. I n s t e a d , t h e r e q u e s t was acknowledged by t h e H e a r i n g s 
D i v i s i o n and a new case number was ass i g n e d , WCB Case No. 87-14986. 

The p l e a d i n g s , e x h i b i t s and t h e h e a r i n g t r a n s c r i p t i n WCB Case No. 87-
04491 have a p p a r e n t l y been l o s t and, t h e r e f o r e , a r e u n a v a i l a b l e f o r o u r r e v i e w . 
The u n a v a i l a b i l i t y o f t h o s e documents p r e v e n t s t h e Board f r o m c o n d u c t i n g i t s de 
novo r e v i e w . 

P u r s u a n t t o ORS 656.295(5), should.we d e t e r m i n e t h a t a case has been im
p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , we may remand t o 
t h e R e f e r e e f o r f u r t h e r e v i d e n c e t a k i n g , c o r r e c t i o n o r o t h e r n e c e s s a r y a c t i o n . 
C o n s i d e r i n g t h e s e c i r c u m s t a n c e s , we conclude t h a t remand i s an a p p r o p r i a t e 
a c t i o n . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e P r e s i d i n g Referee w i t h i n 
s t r u c t i o n s t o a s s i g n t h i s case t o anot h e r Referee t o reconvene a h e a r i n g . A t 
t h i s new h e a r i n g , t h e p a r t i e s s h a l l be e n t i t l e d t o p r e s e n t e v i d e n c e , e i t h e r 
t e s t i m o n i a l o r documentary, c o n c e r n i n g t h e i s s u e s t h a t were addressed a t t h e 
p r i o r h e a r i n g . The p a r t i e s and t h e Referee s h a l l a t t e m p t t o complete a r e c o r d 
t h a t a c c u r a t e l y r e p r e s e n t s t h e pr o c e e d i n g s and r e c o r d w h i c h were p r e s e n t a t t h e 
p r i o r h e a r i n g on J u l y 29, 1985. T h e r e a f t e r , t h e d e s i g n a t e d Referee s h a l l i s s u e 
a f i n a l , a p p e a l a b l e o r d e r a d d r e s s i n g a l l i s s u e s r a i s e d a t t h e p r i o r h e a r i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 1, 1987 i s v a c a t e d . T h i s case i s r e 
manded t o t h e P r e s i d i n g Referee f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
MAURICIO V. CONTRERAS, Claimant 

WCB Case No. 90-04825 
ORDER DENYING RECONSIDERATION 

Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our November 28, 1990 Order o f 
D i s m i s s a l . We deny t h e r e q u e s t . 

A Board o r d e r i s f i n a l u n l e s s w i t h i n 30 days a f t e r t h e d a t e o f m a i l i n g o f 
c o p i e s o f such o r d e r , one o f t h e p a r t i e s appeals t o t h e Cou r t o f Appeals f o r 
j u d i c i a l r e v i e w . ORS 656.295(8). The t i m e w i t h i n w h i c h t o appeal an o r d e r 
c o n t i n u e s t o r u n , u n l e s s t h e o r d e r had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . 
I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or 
App 656, 659 ( 1 9 8 6 ) . 

Here, our o r d e r i s s u e d November 28, 1990. T h e r e f o r e , t h e t h i r t i e t h day 
fr o m o u r o r d e r was December 28, 1990. Claimant m a i l e d a m o t i o n f o r r e c o n s i d e r a 
t i o n t o t h e Board on December 28, 1990. Inasmuch as t h e m o t i o n was m a i l e d by 
c e r t i f i e d m a i l , t h e r e q u e s t was " f i l e d " on December 28, 1990. See OAR 438-05-
0 4 6 ( 1 ) ( b ) . 

A l t h o u g h c l a i m a n t ' s m o t i o n was " f i l e d " w i t h i n t h e r e q u i s i t e 30-day p e r i o d , 
t h e m o t i o n was n o t p h y s i c a l l y r e c e i v e d by t h e Board u n t i l December 3 1 , 1990. By 
t h a t t i m e , t h e Board's s t a t u t o r y a u t h o r i t y t o t a k e any f u r t h e r a c t i o n c o n c e r n i n g 
i t s November 28, 1990 o r d e r had e x p i r e d . ORS 656.295( 8 ) . 

The Board a t t e m p t s t o respond t o motions f o r r e c o n s i d e r a t i o n as e x p e d i 
t i o u s l y as i t p o s s i b l y can. Yet, d e s p i t e t h e s e e f f o r t s , t h e u l t i m a t e r e s p o n s i 
b i l i t y f o r p r e s e r v i n g a p a r t y ' s r i g h t s r e s t s w i t h t h a t p a r t y . Here, a l t h o u g h 
t e c h n i c a l l y " f i l e d " w h i l e t h e Board r e t a i n e d a u t h o r i t y t o r e c o n s i d e r , c l a i m a n t ' s 
m o t i o n was n o t a c t u a l l y r e c e i v e d by t h e Board u n t i l i t s a u t h o r i t y had e l a p s e d . 
Thus, t h e u n f o r t u i t o u s t i m i n g o f c l a i m a n t ' s m o t i o n e f f e c t i v e l y f o r e c l o s e d t h e 
Board f r o m s u b s t a n t i v e l y r e s p o n d i n g t o c l a i m a n t ' s m o t i o n . . 

I n c o n c l u s i o n , because t h e Board's November 28, 1990 o r d e r has n e i t h e r 
been a p p e a l e d , abated, " s t a y e d " , nor r e p u b l i s h e d , i t has become f i n a l by opera
t i o n o f law. ORS 656.295(8). A c c o r d i n g l y , t h e Board l a c k s j u r i s d i c t i o n t o con
s i d e r c l a i m a n t ' s m o t i o n . 

I T I S SO ORDERED. 

Janu a r y 4, 1991 C i t e as 43 Van N a t t a 9 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS A. DIMMICK, Claimant 

WCB Case No. 89-11677 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 
The i n s u r e r r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t g r a n t e d 

c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 
c l a i m a n t 50 p e r c e n t (160 degrees) unscheduled permanent d i s a b i l i t y h i s low back. 
On r e v i e w , t h e i s s u e i s permanent t o t a l d i s a b i l i t y , and, i n t h e a l t e r n a t i v e , 
e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e F a c t " 
as o u r own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's. "Conclusions and O p i n i o n " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y c ompensation, 
c l a i m a n t must show t h a t he i s n o t "employable o r a b l e t o s e l l h i s s e r v i c e s on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market." H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) . C l a i m a n t must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u 
l a r g a i n f u l employment and t h a t he has made re a s o n a b l e e f f o r t s t o o b t a i n such 
employment. ORS 65 6 . 2 0 6 ( 3 ) ; SAIF v. Stephens, 303 Or 41 ( 1 9 8 9 ) ; See Thomas A. 
E n q k i l t e r r a , 42 Van N a t t a 2591 (19 9 0 ) . 

C l a i m a n t ' s a t t e n d i n g p h y s i c i a n , Dr. B e r s e l l i , M.D., o p i n e d t h a t c l a i m a n t 
was n o t emp l o y a b l e g i v e n h i s degree o f p a i n and g i v e n h i s s e vere r e s t r i c t i o n s . 
We f i n d no re a s o n n o t t o d e f e r t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n . 
W e i l a n d v. SAIF, 64 Or App 810, 814 (19 8 3 ) ; Nancy E. Cudaback, 37 Van N a t t a 
1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 Van 
N a t t a 423 ( 1 9 8 6 ) . 

. Dr. B e r s e l l i n o t e d t h a t c l a i m a n t ' s work e x p e r i e n c e i s i n computer program
ming and computer o p e r a t i o n s which r e q u i r e s c o n s t a n t s i t t i n g . However, t h e med
i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t i s n o t a b l e t o s i t f o r more t h a n one 
h a l f hour a t a t i m e . H i s r e s t r i c t i o n s are not c o n t e s t e d . 

The r e c o r d a l s o e s t a b l i s h e s t h a t c l a i m a n t was w i l l i n g t o seek r e g u l a r 
g a i n f u l employment. S p e c i f i c a l l y , v o c a t i o n a l c o u n s e l o r , L i p n i c k i , c o n t i n u a l l y 
i n d i c a t e d i n h i s r e p o r t s , d a t e d as l a t e as May 1988, t h a t c l a i m a n t c o o p e r a t e d 
f u l l y w i t h t r a i n i n g programs and t h a t he was h i g h l y m o t i v a t e d t o r e t u r n t o work. 
There i s no c o n t r a r y e v i d e n c e . 

F i n a l l y , we f i n d t h a t c l a i m a n t made re a s o n a b l e e f f o r t s t o o b t a i n employ
ment. The o n l y i n s t a n c e o f a p o s s i b l e l a c k o f m o t i v a t i o n on c l a i m a n t ' s p a r t was 
when c l a i m a n t t e r m i n a t e d an o n - t h e - j o b t r a i n i n g program a f t e r two weeks because 
o f r e p o r t e d o n g o i n g back p a i n a s s o c i a t e d w i t h d r i v i n g 40 m i l e s t o and f r o m t h e 
work s i t e . The i n s u r e r o f f e r e d c l a i m a n t t h e p o s s i b i l i t y o f s t a y i n g i n a h o t e l 
t e m p o r a r i l y d u r i n g t h e t r a i n i n g , b u t c l a i m a n t d e c l i n e d t h e o f f e r . There i s no 
e v i d e n c e t h a t c l a i m a n t ' s t e r m i n a t i o n o f t h e program was d i r e c t l y based on h i s 
l a c k o f d e s i r e t o s t a y i n a h o t e l . U n t i l t h e t i m e c l a i m a n t moved t o Olympia, 
Washington, c l a i m a n t c o o p e r a t e d f u l l y w i t h v o c a t i o n a l c o u n s e l o r L i p n i c k i . No 
r e g u l a r employment was secured t h r o u g h o u t t h e d u r a t i o n o f t h e v o c a t i o n a l r e h a 
b i l i t a t i o n . F u r t h e r , t h e v o c a t i o n a l r e h a b i l i t a t i o n was t e r m i n a t e d n o t because 
o f c l a i m a n t ' s f a i l u r e t o make re a s o n a b l e e f f o r t s t o f i n d work, b u t because 
c l a i m a n t moved t o Washington, an area i n which he had p r e v i o u s l y worked as a 
programmer. 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $750, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f t h e 
i s s u e , t h e t i m e d e v o t e d t o t h e case, and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The Referee's o r d e r d a t e d February 27, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $750, 
p a y a b l e by t h e i n s u r e r . 

J a n u a r y 4, 1991 : C i t e as 43 Van N a t t a 11 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHELE M. JIMENEZ, Claimant 

WCB Case No. 89-10758 
ORDER ON REVIEW 

Ackerman, e t a l . , C l a i m a n t A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and P e r r y . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee I r v i n g ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s mental s t r e s s c l a i m . C l a i m a n t c r o s s - r e q u e s t s 
r e v i e w o f t h e p o r t i o n o f t h e Referee's o r d e r t h a t o r d e r e d t h e i n s u r e r t o accept 
a t e m p o r a r y w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n . C l a i m a n t argues t h a t 
t h e i s s u e o f t h e permanency o f her c o n d i t i o n was not p r o p e r l y b e f o r e t h e Ref
e r e e . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y and, i f t h e c l a i m i s compensable, 
t h e R e f e r e e ' s a u t h o r i t y t o o r d e r acceptance o f o n l y a t e m p o r a r y w o r s e n i n g . We 
r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " b u t n o t t h e " F i n d i n g s o f 
U l t i m a t e F a c t , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A l l new employees a t L i t t o n p a r t i c i p a t e d i n an e i g h t - d a y t r a i n i n g program 
t o l e a r n s o l d e r i n g . Then t h e y " h i t t h e l i n e " and began a s s e m b l i n g c i r c u i t 
b oards f o r c r u i s e m i s s i l e guidance systems. The c o m p l e t i o n t i m e a l l o w e d on t h e 
f i r s t s i x o r e i g h t boards decreased w i t h each one, u n t i l t h e w o r k e r was expected 
t o "come i n w i t h budget." T h e r e a f t e r , f a i l u r e t o meet q u a l i t y s t a n d a r d s o r t i m e 
l i m i t a t i o n s r e s u l t e d i n QIRs ( Q u a l i t y Improvement R e p o r t s ) and NRFIs (Not Ready 
For I n s p e c t i o n r e p o r t s ) ; v e r b a l warnings i n t h e s u p e r v i s o r ' s o f f i c e and, l e s s 
o f t e n , i n t h e presence o f coworkers; w r i t t e n w a r n ings and e v e n t u a l t e r m i n a t i o n . 

I n F e b r u a r y 1989, when c l a i m a n t went on m e d i c a l l e a v e , she was on t h e 
ve r g e o f b e i n g f i r e d f o r poor performance. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t a l l e g e s t h a t she has been s u b j e c t e d t o w o r k - r e l a t e d s t r e s s 
r e s u l t i n g i n a compensable mental c o n d i t i o n under for m e r ORS 656.802. 

To c a r r y h er burden, c l a i m a n t must prove t h a t she has a m e n t a l d i s o r d e r 
w i t h a d i a g n o s i s t h a t i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community; and t h a t t h e eve n t s which a r e t h e source o f her s t r e s s e x i s t i n "a 
r e a l and o b j e c t i v e sense." Former ORS 65 6 . 8 0 2 ( 1 ) ( b ) and 656.802(a) & ( c ) . 
Moreover, she must pr o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t her c o n d i t i o n 
a r o s e o u t o f and i n t h e course o f her employment. Former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . To 
e s t a b l i s h t h a t her c o n d i t i o n arose o u t o f and i n t h e course o f her employment, 
c l a i m a n t must p r o v e by c l e a r and c o n v i n c i n g e v i d e n c e t h a t her work exposure was 
a m a t e r i a l cause o f her c o n d i t i o n . Ronald V. Dick s o n , 42 Van N a t t a 1102 ( 1 9 9 0 ) ; 
Deborah Anderson, 42 Van N a t t a 514 (19 9 0 ) ; Donna E. Aschbacher, 41 Van N a t t a 
1242 ( 1 9 8 9 ) ; E l l e n L. Crawf o r d , 41 Van N a t t a 1257 ( 1 9 8 9 ) . 
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Only two o f t h e s t a t u t o r y r e q u i r e m e n t s f o r u p h o l d i n g t h i s c l a i m a r e con
t e s t e d on r e v i e w . The i n s u r e r contends t h a t c l a i m a n t has n o t p r o v e n , by c l e a r 
and c o n v i n c i n g e v i d e n c e , t h a t her worsened dysthemic d i s o r d e r and i n t e r r e l a t e d 
a n x i e t y a r o s e f r o m s t r e s s a t her j o b . Assuming t h a t c l a i m a n t has e s t a b l i s h e d 
t h a t her m e n t a l c o n d i t i o n r e s u l t e d from work exposure, t h e i n s u r e r argues t h a t 
c l a i m a n t has n o t p r o v e n , by a preponderance o f t h e e v i d e n c e , t h a t her work 
s t r e s s o r s were c o n d i t i o n s o t h e r t h a n r e a s o n a b l e d i s c i p l i n e , c o r r e c t i v e a c t i o n s , 
o r j o b p e r f o r m a n c e e v a l u a t i o n s . ORS 656.802(2). 

Assuming, f o r t h e moment, t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s work-
r e l a t e d , we a r e n o t persuaded t h a t c l a i m a n t ' s s t r e s s r e s u l t e d f r o m s u p e r v i s o r y 
methods o t h e r t h a n r e a s o n a b l e d i s c i p l i n e , c o r r e c t i v e a c t i o n , o r j o b p e r f o r m a n c e 
e v a l u a t i o n s . 

C l a i m a n t and t h r e e o f her f o r m e r coworkers t e s t i f i e d t h a t work on t h e 
e l e c t r o n i c assembly l i n e s f o r t h i s weapons m a n u f a c t u r e r was s t r e s s f u l . The 
w o r k e r s agree t h a t t h e y were p r e s s u r e d t o s o l d e r c i r c u i t boards w i t h i n budgeted 
t i m e l i m i t s , w h i l e c o n f o r m i n g t o s t r i c t q u a l i t y s t a n d a r d s . One w o r k e r e x p l a i n e d 
t h a t work a t L i t t o n was more e x a c t i n g t h a n a t o t h e r e l e c t r o n i c assembly p l a n t s , 
because L i t t o n ' s p r o d u c t r e q u i r e d unusual p r e c i s i o n . ( T r . 1 6 2 ) . However, c l a i m 
ant' i s t h e o n l y w o r k e r who s t a t e d t h a t her s t r e s s was due t o t h e employer's 
s u p e r v i s o r y methods, r a t h e r t h a n t h e e x a c t i n g n a t u r e o f t h e work i t s e l f . 

C l a i m a n t does n o t d i s p u t e t h e f a c t t h a t her work d i d n o t meet r e q u i r e d 
s t a n d a r d s . She a d m i t s t h a t her performance d e t e r i o r a t e d . However, she contends 
t h a t her l a c k o f success a t t h i s j o b was due t o t h e employer's s u p e r v i s o r y meth
ods, w h i c h she p e r c e i v e d as harassment. Claimant contends t h a t t h i s a l l e g e d 
harassment i n t e r f e r e d w i t h her work ( T r . 130-31), caused her s t r e s s , and 
r e s u l t e d i n a worsened p s y c h o l o g i c a l c o n d i t i o n . The c o r e o f c l a i m a n t ' s argument 
i s her c o n t e n t i o n t h a t t h e s u p e r v i s o r y methods employed by her s u p e r v i s o r , Ben 
McCauley, were n o t r e a s o n a b l e d i s c i p l i n e o r c o r r e c t i v e a c t i o n . C o n s e q u e n t l y , 
she contends t h a t p e r c e i v e d harassment by McCauley i s a compensable s t r e s s o r . 

C l a i m a n t ' s f o r m e r coworkers d e s c r i b e d McCauley's s u p e r v i s i o n as " h a r s h . " 
However, t h e y r e l a t e d McCauley's "harshness" t o t h e f a c t t h a t t h e consequences 
o f poor p e r f o r m a n c e c o u l d be h a r s h , i n t h a t one might l o s e one's j o b . 

C l a i m a n t a l o n e contends t h a t McCauley's d i s c i p l i n e amounted t o harassment. 
When asked what she meant by harassment, c l a i m a n t responded: "They would t e l l 
you t h a t you were n o t p r o p e r l y d o i n g your j o b . . . . They would t h r e a t e n you 
w i t h y o u r j o b . " ( T r . 46.) Based on t h e s e e x p l a n a t i o n s , we f i n d t h a t t h e 
harassment c l a i m a n t p e r c e i v e d was t h e same t h r e a t o f j o b l o s s p e r c e i v e d as 
harshness by h e r c o w o r k e r s . We are n o t persuaded t h a t t h e t h r e a t o f l o s i n g 
one's j o b due t o u n d i s p u t e d poor performance c o n s t i t u t e s e i t h e r harassment o r 
u n r e a s o n a b l e d i s c i p l i n a r y a c t i o n . 

C l a i m a n t a l s o c o m p l a i n s t h a t she d i d n o t r e c e i v e h e l p t o improve h e r work, 
s u g g e s t i n g t h a t t h e employer's reprimands were not r e a s o n a b l e c o r r e c t i v e a c t i o n . 
We f i n d t h i s c o m p l a i n t u n s u p p o r t e d . Claimant admits t h a t Myers, a n o t h e r l i n e 
w o r k e r , was a l l o w e d t o h e l p c l a i m a n t f o r s e v e r a l weeks. Myers was moved n e x t t o 
c l a i m a n t f o r t h e purpose o f h e l p i n g c l a i m a n t improve her work. ( T r . 1 8 2 ) . T h i s 
was t h e o n l y t i m e c l a i m a n t was a b l e t o meet t h e t i m e l i m i t s . ( T r . 4 7 ) . We a r e 
n o t persuaded t h a t t h e employer n e g l e c t e d t o h e l p c l a i m a n t l e a r n how t o do her 
work. I n t h i s r e g a r d , we a l s o n o t e t h a t c l a i m a n t p a r t i c i p a t e d i n a t r a i n i n g 
program a t t h e b e g i n n i n g o f her employment. 

C l a i m a n t a s s e r t s t h a t employees, i n c l u d i n g c l a i m a n t , c r i e d o f t e n a t 
L i t t o n . T h i s a s s e r t i o n i s s u p p o r t e d by t h e r e c o r d . A p p a r e n t l y c l a i m a n t con
t e n d s t h a t employee c r y i n g i s evidence o f t h e employer's u n r e a s o n a b l e n e s s . We 
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a r e u n w i l l i n g t o i n f e r t h a t t h e employer's s u p e r v i s i o n o f c l a i m a n t was unreason
a b l e on t h a t b a s i s . We cannot d e t e r m i n e from t h i s r e c o r d why employees o t h e r 
t h a n c l a i m a n t may have c r i e d . Because we cannot d e t e r m i n e t h e cause, we cannot 
assume t h a t o t h e r employees c r i e d f o r t h e same reason as c l a i m a n t . Thus, an 
i n f e r e n c e t h a t o t h e r employees c r i e d due t o t h e employer's s u p e r v i s i o n i s 
u n w a r r a n t e d and may n o t be r e l i e d upon t o su p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t 
s u p e r v i s i o n was unreas o n a b l e . 

C l a i m a n t a l s o complained t h a t McCauley " y e l l e d " a t her d a i l y ( T r . 45) and 
weekly ( T r . 5 2 ) . Two former coworkers, who s a t on e i t h e r s i d e o f c l a i m a n t , 
t e s t i f i e d t h a t t h e y never heard McCauley r a i s e h i s v o i c e . A g a i n , we a r e n o t 
persuaded by c l a i m a n t ' s c h a r a c t e r i z a t i o n o f her d i s c i p l i n e . Given her conceded 
poor work p e r f o r m a n c e , and her coworkers' t e s t i m o n y , i t may be t h a t c l a i m a n t 
used t h e v e r n a c u l a r o f " y e l l " t o d e s c r i b e b e i n g r e p r i m a n d e d , r a t h e r t h a n t h e 
volume o f McCauley's v o i c e . I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t a d m i t s t h a t 
she was t r e a t e d t h e same as o t h e r w o r k e r s . ( T r . 110). The mere f a c t t h a t 
d i s c i p l i n e o r c o r r e c t i v e a c t i o n was t a k e n , does n o t e s t a b l i s h i t s c h a r a c t e r as 
un r e a s o n a b l e . 

C o n c l u s i o n 

I t i s u n d i s p u t e d t h a t c l a i m a n t r e a c t e d t o s u p e r v i s i o n as tho u g h i t was 
un r e a s o n a b l e . However, we are u n w i l l i n g t o f i n d t h e employer's d i s c i p l i n a r y o r 
c o r r e c t i v e methods t o be unreasonable, based on c l a i m a n t ' s r e a c t i o n t o i t o r on 
an i n f e r e n c e from o t h e r employees' c r y i n g on t h e j o b . Moreover, based on c l a i m 
a n t ' s e x p l a n a t i o n o f what she meant by harassment and on t h e o b s e r v a t i o n s o f 
nearby c o w o r k e r s , we are n o t persuaded t h a t t h i s c h a r a c t e r i z a t i o n o f McCauley's 
methods i s a c c u r a t e . 

We c o n c l u d e t h a t c l a i m a n t has not c a r r i e d her burden o f p r o v i n g t h a t her 
p s y c h o l o g i c a l c o n d i t i o n arose o u t her work, nor t h a t t h e employer's d i s c i p l i n a r y 
o r c o r r e c t i v e a c t i o n s were unreasonable. See ORS 656.266. Her c l a i m i s n o t 
compensable. Former ORS 656.802(2). Because o f our c o n c l u s i o n as t o ORS 
6 5 6 . 8 0 2 ( 2 ) ( b ) , we need n o t address t h e i n s u r e r ' s o t h e r c o n t e n t i o n . 

ORDER 

The Referee's o r d e r d a t e d November 9, 1989 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and uph e l d i n i t s e n t i r e t y . C l a i m a n t ' s $4,000 a t t o r n e y f e e 
award i s r e v e r s e d . 

J a n u a r y 4, 1991 C i t e as 43 Van N a t t a 13 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KURT KRAAL, Claimant 
WCB Case No. 89-09254 

ORDER ON RECONSIDERATION 
David H o l l a n d e r , Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

L i b e r t y N o r t h w e s t r e q u e s t s r e c o n s i d e r a t i o n o f our November 23, 1990 Order 
on Review t h a t a f f i r m e d t h e Referee's award o f an assessed p e n a l t y - r e l a t e d f e e 
f o r an u n r e a s o n a b l e d e n i a l . S p e c i f i c a l l y , L i b e r t y contends t h a t t h e Board d i d 
n o t have j u r i s d i c t i o n t o c o n s i d e r t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t con
d i t i o n . And se c o n d l y , t h a t p o r t i o n s o f t h e o r d e r were i n t e r n a l l y i n c o n s i s t e n t . 
We a b a t e d our o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r L i b e r t y ' s m o t i o n . Hav
i n g c o m p l e t e d our f u r t h e r c o n s i d e r a t i o n o f t h e m a t t e r , we now pr o c e e d t o our 
r e v i e w . 
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We agree w i t h t h e i n s u r e r i n s o f a r as p o r t i o n s o f t h e o r d e r were i n t e r n a l l y 
i n c o n s i s t e n t . T h e r e f o r e , i n o r d e r t o e l i m i n a t e t h e i n c o n s i s t e n c y , we amend our 
Order on Review by d e l e t i n g i n t h e e n t i r e t y t h e f i r s t p a r a g r a p h f o u n d on t h e t o p 
of page t h r e e . 

A c c o r d i n g l y , o ur November 23, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as amended h e r e i n , we r e p u b l i s h our November 23, 1990 o r d e r e f f e c t i v e t h i s 
d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

January 4, 1991 C i t e as 43 Van N a t t a 14 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. MESSNER, Claimant 
WCB Case No. 89-11187 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members P e r r y and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) d e c l i n e d t o 
g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d her unscheduled permanent 
d i s a b i l i t y award f o r a back i n j u r y from 29 p e r c e n t (92.8 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n Order, t o - 6 6 p e r c e n t (211.2 d e g r e e s ) . On r e v i e w , t h e i s s u e i s 
e x t e n t o f un s c h e d u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l 
i t y . We r e v e r s e . 

FINDINGS' OF FACT 

C l a i m a n t s u s t a i n e d m u l t i p l e i n j u r i e s d u r i n g t h e c o urse and scope o f her 
employment when t h e v e h i c l e she was r i d i n g i n r o l l e d a number o f t i m e s down a 
100 f o o t embankment. (Ex. 1 ) . Her c o n d i t i o n i s diagnosed as a p o s t lumbar 
t r a n s v e r s e p r o c e s s f r a c t u r e syndrome, w i t h m y o f a c i a l p a i n , and e x t e n s i v e t r u n k 
trauma. (Ex. 6 ) . 

C l a i m a n t has t r a n s v e r s e process f r a c t u r e s a t L2, L3, and L4 on t h e l e f t 
and L3 on t h e r i g h t . The f r a c t u r e on t h e r i g h t i s u n i t e d , as i s t h e f r a c t u r e a t 
L2 on t h e l e f t . The l e f t f r a c t u r e s a t L3 and L4 remain d i s u n i t e d . (Ex. 6 ) . 
Cl a i m a n t s t a n d s w i t h a f l a t t e n e d lumbar l o r d o s i s , and m i l d lumbar l i s t t o t h e 
l e f t . There i s s l i g h t asymmetry o f g l u t e a l m u s c u l a t u r e , t h e l e f t s i d e b e i n g 
s m a l l e r . (Ex. 6 ) . 

Dr. G i l s d o r f , o r t h o p e d i s t , and Dr. S t r i e b y , - surgeon, examined c l a i m a n t i n 
September 1988 and November 1988 r e s p e c t i v e l y , and r e c o r d e d c l a i m a n t ' s p h y s i c a l 
c a p a c i t i e s / l i m i t a t i o n s . (Exs. 6 & 7 ) . The e x a m i n a t i o n s i n d i c a t e t h a t c l a i m a n t 
i s i n p a i n d o i n g most maneuvers; t h a t she has marked t e n d e r n e s s on p a l p a t i o n 
t h r o u g h t h e mid lumbar p a r a v e r t e b r a l and l e f t p o s t e r i o r g l u t e a l r e g i o n a r e a s . 
Recumbent r e s t r e l i e v e s her d i s c o m f o r t . The p h y s i c i a n s n o t e d t h a t c l a i m a n t ' s 
symptoms a r e c o n s i s t e n t w i t h t h e i r m e d i c a l f i n d i n g s . (Ex. 6 & 7 ) . 

Dr. S t r i e b y o p i n e d t h a t c l a i m a n t w i l l never be a b l e t o r e t u r n t o t h e t y p e 
o f work t h a t she was p r e v i o u s l y d o i n g a t t h e t i m e o f her i n j u r y , b u t c o u l d work 
a t l i g h t o r s e d e n t a r y employment " a t a l a t e r t i m e . " (Ex. 14-43). He r e p o r t e d 
t h a t o n l y s u p p o r t i v e , c o n s e r v a t i v e t r e a t m e n t measures w i l l p o s s i b l y b e n e f i t 
c l a i m a n t . (Ex 7-2 ) . 
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Cl a i m a n t can l i f t up t o 20 pounds o c c a s i o n a l l y w i t h p a i n ; c l a i m a n t can 
l i f t o n l y 10 pounds c o m f o r t a b l y . ( T r . 2 3 ) . C l a i m a n t i s r e s t r i c t e d f r o m c l i m b 
i n g on l a d d e r s ; c l a i m a n t i s l i m i t e d i n her a b i l i t y t o s i t o r s t a n d t o no more 
t h a n 30 m i n u t e s , l i m i t e d i n her a b i l i t y g o i n g up and down s t a i r s , w a l k i n g on 
uneven ground, and i n her r e p e t i t i v e back and l e g movement. (Ex. 14-29). 

C l a i m a n t was foun d t o be m e d i c a l l y s t a t i o n a r y on November 18, 1988 and her 
c l a i m was c l o s e d on January 27, 1989. (Exs. 10, 1 1 , 1 2 ) . 

C l a i m a n t i s 47 ye a r s o l d . She l i v e d i n B l y , Oregon a t t h e t i m e o f her 
i n j u r y and was l i v i n g i n B l y , Oregon a t t h e t i m e o f t h e h e a r i n g . ( T r . 4 9 ) . 
C l a i m a n t has n o t l i m i t e d her employment o p p o r t u n i t i e s by her own c h o i c e . P r i o r 
t o moving t o B l y , Oregon, c l a i m a n t and her husband owned, l i v e d i n and managed a 
m o t e l i n U k i a h . ( T r . 2 7 ) . Claimant has a h i g h s c h o o l e d u c a t i o n and her e x t e n 
s i v e v o c a t i o n a l h i s t o r y i s t h a t o f u n s k i l l e d l a b o r . She has worked as a 
t e a c h e r ' s a i d e and as an o f f i c e r e c e p t i o n i s t d o i n g a m i n i m a l amount o f c l e r i c a l 
work. C l a i m a n t t e s t e d p o o r l y i n c l e r i c a l s k i l l s . (Ex. 14-16). 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e , c o n c l u d i n g t h a t c l a i m a n t has l i m i t e d her employment o p p o r t u 
n i t i e s by her own c h o i c e by p u r c h a s i n g a home subsequent t o t h e i n j u r y and 
r e s i d i n g i n B l y , Oregon, and t h a t q u a l i f i e d j o b s e x i s t i n c l a i m a n t ' s g e o g r a p h i c 
a r ea — B l y , Oregon — found t h a t c l a i m a n t i s n o t p e r m a n e n t l y t o t a l l y d i s a b l e d . 
We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must pr o v e 
e i t h e r t h a t : (1) she i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e p r e c l u d e d 
f r o m g a i n f u l employment; o r (2) her p h y s i c a l i m p a i r m e n t , combined w i t h a number 
of s o c i a l and v o c a t i o n a l f a c t o r s , e f f e c t i v e l y p r o h i b i t g a i n f u l employment under 
t h e " o d d - l o t " d o c t r i n e . Welch v. B a n i s t e r P i p e l i n e , 70 Or App 699, 701 (1 9 8 4 ) , 
r e v den 298 Or 470 ( 1 9 8 5 ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . Under 
t h a t d o c t r i n e , a c l a i m a n t , w i t h some r e s i d u a l p h y s i c a l c a p a c i t y , may be perma
n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n o f her p h y s i c a l c o n d i t i o n and 
c e r t a i n n onmedical f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , mental c a p a c i t y and e m o t i o n a l c o n d i t i o n s . C l a r k v. 
Bo i s e Cascade Co., 72 Or App 397 (1985). Under t h e " o d d - l o t " d o c t r i n e , c l a i m a n t 
must d e m o n s t r a t e t h a t she i s w i l l i n g t o r e - e n t e r t h e work f o r c e and t h a t she has 
made r e a s o n a b l e e f f o r t s t o do so. Even i f c l a i m a n t d e m o n s t r a t e s t h a t a work 
s e a r c h w o u ld be f u t i l e , c l a i m a n t must e s t a b l i s h t h a t she, b u t f o r t h e compens
a b l e i n j u r y , would have been w i l l i n g t o seek r e g u l a r g a i n f u l employment. SAIF 
v. Stephen, 303 Or 41 (19 8 9 ) . 

The m e d i c a l e v i d e n c e i n d i c a t e s t h a t c l a i m a n t i s s e v e r e l y d i s a b l e d as a 
consequence o f t h e a u t o m o b i l e a c c i d e n t . Claimant i s 47 y e a r s o l d and has a h i g h 
s c h o o l e d u c a t i o n . C l a i m a n t , whose e x t e n s i v e work h i s t o r y c o n s i s t s s o l e l y o f 
u n s k i l l e d labor,' cannot r e t u r n t o her r e g u l a r work. C l a i m a n t i s l i m i t e d i n her 
a b i l i t y t o s i t o r s t a n d t o no more t h a n 30 mi n u t e s , must change p o s i t i o n s f r e 
q u e n t l y and she can o n l y l i f t t e n pounds o c c a s i o n a l l y w i t h any degree o f com
f o r t . (Exs. 7, 15; T r . 5 8 ) . T h e r e f o r e , a l t h o u g h Dr. S t r i e b y o p i n e d t h a t c l a i m 
a n t c o u l d work a t l i g h t o r se d e n t a r y employment " a t a l a t e r t i m e , " we f i n d t h a t , 
as o f t h e d a t e o f h e a r i n g , c l a i m a n t i s l i m i t e d more t o s e d e n t a r y t h a n l i g h t 
work. 

C l a i m a n t has no t r a n s f e r a b l e s k i l l s a p p r o p r i a t e f o r s e d e n t a r y work. 
C l a i m a n t t e s t e d p o o r l y i n c l e r i c a l s k i l l s . (Ex. 14-76). A l t h o u g h a t t h e t i m e 
o f t h e h e a r i n g c l a i m a n t was t a k i n g p a r t i n v o c a t i o n a l c l a s s e s t o improve her 
meager o f f i c e s k i l l s — t a k i n g b a s i c E n g l i s h and grammar c l a s s e s — she does n o t 
c u r r e n t l y possess t h e s k i l l s necessary f o r s e d e n t a r y employment. See Gettman 
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v. SAIF, 289 Or 604 (1980) (Permanent t o t a l d i s a b i l i t y s t a t u s cannot be d e t e r 
mined i n l i g h t o f s p e c u l a t i v e f u t u r e changes). Moreover, c l a i m a n t ' s p a i n causes 
her d i f f i c u l t y i n her c l a s s e s . ( T r . 22; 9 0 ) . 

C l a i m a n t l i v e s i n a r u r a l area where t h e l a b o r market i s l i m i t e d . There 
i s no e v i d e n t i a r y b a s i s upon wh i c h t o make a f i n d i n g t h a t t h e r e a r e q u a l i f i e d 
j o b s i n c l a i m a n t ' s g e o g r a p h i c area. Mr. Anderson, c l a i m a n t ' s v o c a t i o n a l coun
s e l o r , who, a t t h e t i m e o f t h e h e a r i n g had not found q u a l i f i e d employment f o r 
c l a i m a n t , t e s t i f i e d t h a t a l t h o u g h he had not done a r e c e n t l a b o r market s t u d y , 
i n h i s o p i n i o n t h e r e would be j o b s a v a i l a b l e . He d i d n o t have a s p e c i f i c j o b i n 
mind — o n l y t h a t t h e r e i s a company i n t h e area known t o be w i l l i n g t o h i r e i n 
j u r e d w o r k e r s . ( T r . 82-84; 9 6 ) . The s t a n d a r d i s whether c l a i m a n t i s c u r r e n t l y 
e m p l o y a b l e o r a b l e t o s e l l her s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y 
normal l a b o r m a r k e t . H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) . The s p e c u l a t i v e 
j o b s Mr. Anderson t e s t i f i e d t o do not p r o v i d e s u f f i c i e n t e v i d e n c e o f a v a i l a b l e 
j o b s f o r a d e t e r m i n a t i o n t h a t c l a i m a n t i s c u r r e n t l y e mployable. 

Mr. Anderson t e s t i f i e d t h a t c l a i m a n t i s " h i g h l y m o t i v a t e d " t o s t u d y and 
work w i t h i n h e r r e h a b i l i t a t i o n program. ( T r . 90; 97-98). We a r e persuaded t h a t 
c l a i m a n t w o u l d be w i l l i n g t o seek r e g u l a r g a i n f u l employment, b u t f o r t h e l i m i 
t a t i o n s imposed by her compensable i n j u r y . 

T a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s age, e d u c a t i o n , work e x p e r i e n c e , 
a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r and t r a n s f e r a b l e s k i l l s , we c o n c l u d e t h a t 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f her compensable 1987 
i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 6, 1989 i s r e v e r s e d . I n l i e u o f t h e 
Refere e ' s i n c r e a s e d award o f unscheduled permanent d i s a b i l i t y , c l a i m a n t i s 
g r a n t e d permanent t o t a l d i s a b i l i t y e f f e c t i v e October 6, 1989, t h e d a t e t h e hear
i n g r e c o r d c l o s e d . The SAIF C o r p o r a t i o n i s p e r m i t t e d t o o f f s e t permanent p a r 
t i a l d i s a b i l i t y payments p a i d subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s perma
nent t o t a l d i s a b i l i t y b e n e f i t s . C l a imant's a t t o r n e y i s awarded a f e e e q u a l t o 
25 p e r c e n t o f t h e i n c r e a s e d d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e by SAIF d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , e x c e p t t h a t t o t a l o u t - o f -
compensation f e e s awarded by t h e Referee and t h e Board s h a l l n o t exceed $6,000.• 

January 4, 1991 C i t e as 43 Van N a t t a 16 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARTA J . NELSON, Claimant 

WCB Case Nos. 89-10832 & 89-18052 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
VavRosky, e t a l . , Defense A t t o r n e y s 

David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r her r e s p i r a t o r y 
c o n d i t i o n ; and (2) u p h e l d Wausau's "de f a c t o " d e n i a l o f c l a i m a n t ' s "new occupa
t i o n a l d i s e a s e " c l a i m . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i 
b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 
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ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s work exposure w i t h Wausau's i n s u r e d was n o t t h e major con
t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t r e s p i r a t o r y c o n d i t i o n . 

The compensable May 1988 c l a i m was n o t a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t r e s p i r a t o r y c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee found t h a t c l a i m a n t ' s c u r r e n t r e s p i r a t o r y c o n d i t i o n was mate
r i a l l y r e l a t e d t o c l a i m a n t ' s compensable May 1988 c l a i m . F i n d i n g no w o r s e n i n g 
o f t h e u n d e r l y i n g c o n d i t i o n due t o t h e work exposure a t Wausau's i n s u r e d , he 
fo u n d t h e s e l f - i n s u r e d employer r e s p o n s i b l e . We d i s a g r e e . 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a r e b o t h a t i s s u e , as he r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . R u n f t v. SAIF, 303 Or 493, 498-99 ( 1 9 8 7 ) ; 
E l i z a b e t h Coomer, 41 Van N a t t a 2300, 2302 (1 9 8 9 ) ; Andrew R. Comeau, 42 Van N a t t a 
1630 ( 1 9 9 0 ) . We proceed t o c o n s i d e r whether o r n o t c l a i m a n t ' s c u r r e n t c o n d i t i o n 
i s compensable. 

C o m p e n s a b i l i t y 

To e s t a b l i s h a compensable c l a i m a g a i n s t Wausau, c l a i m a n t must p r o v e t h a t 
h e r work exposure was t h e major c o n t r i b u t i n g cause o f t h e ons e t o r t h e p a t h o l o g 
i c a l w o r s e n i n g o f her r e s p i r a t o r y c o n d i t i o n . A symptomatic w o r s e n i n g o f an 
u n d e r l y i n g c o n d i t i o n i s i n s u f f i c i e n t t o c a r r y c l a i m a n t ' s b u rden. Former ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) ; W e l l e r v. Union Carbide Corp., 288 Or 27, 35 ( 1 9 7 9 ) ; D e t h l e f s v. 
H v s t e r Co., 295 Or 298, 309-10 (1983). 

To e s t a b l i s h c o m p e n s a b i l i t y a g a i n s t t h e s e l f - i n s u r e d employer, c l a i m a n t 
must show by a preponderance o f t h e evid e n c e , t h a t t h e compensable May 1988 
c l a i m was a m a t e r i a l c o n t r i b u t i n g cause o f her c u r r e n t r e s p i r a t o r y c o n d i t i o n . 
Hutcheson v. Weyerhaeuser, 288 Or 51, 56 (19 7 9 ) . 

The q u e s t i o n o f c a u s a l r e l a t i o n i s o f such m e d i c a l c o m p l e x i t y t h a t we can 
n o t d e c i d e i t w i t h o u t e x p e r t o p i n i o n . T h e r e f o r e , t h e r e s o l u t i o n o f t h e i s s u e 
t u r n s p r i m a r i l y on an a n a l y s i s o f me d i c a l e v i d e n c e . U r i s v. Compensation 
Department, 247 Or 420 (19 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 
(1985) . 

Dr. S t i b o l t , a pulmonary s p e c i a l i s t , p e r f o r m e d an inde p e n d e n t m e d i c a l 
e v a l u a t i o n o f c l a i m a n t on June 6, 1988. T h i s was a f t e r t h e work exposure w i t h 
t h e s e l f - i n s u r e d employer, b u t p r i o r t o t h e work exposure a t Wausau's i n s u r e d . 
A t t h e t i m e , he found c l a i m a n t t o be asymptomatic. The pulmonary f u n c t i o n t e s t s 
were n o r m a l . N o n e t h e l e s s , Dr. S t i b o l t diagnosed c l a i m a n t ' s c o n d i t i o n as 
" h y p e r s e n s i t i v i t y p n e u m o n i t i s , " because c l a i m a n t by h i s t o r y had d e m o n s t r a t e d 
" c l a s s i c " symptoms o f t h a t i l l n e s s . Inasmuch as c l a i m a n t was asymptomatic, he 
co n c l u d e d t h a t c l a i m a n t ' s c o n d i t i o n r e s u l t i n g from t h e work exposure a t t h e 
s e l f - i n s u r e d employer had c o m p l e t e l y r e s o l v e d . 

I n e x p l a n a t i o n o f h i s w o r k i n g d i a g n o s i s , Dr. S t i b o l t i n d i c a t e d t h a t he had 
no knowledge o f t h e s p e c i f i c substance c a u s i n g c l a i m a n t ' s c o n d i t i o n o r whether 
o r n o t t h e unknown substance was p r e s e n t i n b o t h employments. He a l s o c o u l d not 
c o n f i r m t h a t c l a i m a n t had become " s e n s i t i z e d " t o a s p e c i f i c s u b s t a nce w h i l e w i t h 
t h e s e l f - i n s u r e d employer. F u r t h e r , i t was h i s o p i n i o n t h a t c l a i m a n t ' s r e s p i r a 
t o r y c o n d i t i o n was n o t permanently a f f e c t e d by t h e f i r s t work exposure, whether 
v i e w e d i n terms o f imp a i r m e n t , p a t h o l o g i c a l w o r s e n i n g o r " s e n s i t i v i t y . " Dr. 
S t i b o l t was u n a b l e t o o p i n e any c a u s a l r e l a t i o n s h i p between c l a i m a n t ' s c u r r e n t 
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r e s p i r a t o r y c o n d i t i o n and t h e r e s p i r a t o r y c o n d i t i o n r e s u l t i n g f r o m t h e work 
exposure w i t h t h e s e l f - i n s u r e d employer. 

A c c o r d i n g l y , we a r e n o t persuaded t h a t Dr. S t i b o l t ' s o p i n i o n e s t a b l i s h e s 
t h a t c l a i m a n t ' s work exposure a t Wausau's i n s u r e d was t h e major c o n t r i b u t i n g 
cause o f her r e s p i r a t o r y c o n d i t i o n , nor can we conclude t h a t c l a i m a n t ' s May 1988 
c l a i m w i t h t h e s e l f - i n s u r e d employer was a m a t e r i a l c o n t r i b u t i n g cause o f 
c l a i m a n t ' s c u r r e n t r e s p i r a t o r y c o n d i t i o n . 

C l a i m a n t was a l s o examined by Dr. O' H o l l a r e n , a pulmonary s p e c i a l i s t , upon 
r e f e r r a l f r o m c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Casono. On t h e b a s i s o f h i s 
May 10, 1989 e x a m i n a t i o n and a d d i t i o n a l pulmonary f u n c t i o n t e s t s , Dr. O ' H o l l a r e n 
c o u l d make no d e f i n i t i v e d i a g n o s i s o f c l a i m a n t ' s c o n d i t i o n . He n o t e d t h a t t h e 
t e s t s were n o r m a l , and c l a i m a n t was asymptomatic. Consequently, he o p i n e d no 
c a u s a l c o n n e c t i o n w i t h e i t h e r o f c l a i m a n t ' s work exposures. A t most, he specu
l a t e d t h a t c l a i m a n t ' s r e s p i r a t o r y c o n d i t i o n was r e l a t e d t o n o n o c c u p a t i o n a l 
" a n x i e t y . " 

To c o n c l u d e , we f i n d t h e m e d i c a l evidence does n o t s u f f i c i e n t l y e s t a b l i s h 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n , r e g a r d l e s s o f t h e t h e o r y o f 
c o m p e n s a b i l i t y . 

R e s p o n s i b i l i t y 

Because c l a i m a n t f a i l e d t o e s t a b l i s h t h a t her work exposure a t Wausau's 
i n s u r e d was t h e major c o n t r i b u t i n g cause o f her r e s p i r a t o r y c o n d i t i o n , o r t h a t 
her c u r r e n t c o n d i t i o n was m a t e r i a l l y r e l a t e d t o t h e May 1988 c l a i m w i t h t h e 
s e l f - i n s u r e d employer, we conclude t h a t t h e p r e s e n t c l a i m i s n o t compensable 
a g a i n s t e i t h e r c a r r i e r . A c c o r d i n g l y , we do not reach t h e r e s p o n s i b i l i t y i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 8, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The s e l f - i n s u r e d employer's d e n i a l o f June 1, 1989 i s r e i n s t a t e d and 
up h e l d . C l a i m a n t ' s a t t o r n e y f e e award o f $2,250 i s r e v e r s e d . The re m a i n d e r o f 
t h e o r d e r i s a f f i r m e d . 

J a n uary 4, 1991 C i t e as 43 Van N a t t a 18 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLEN G. RILEY, Claimant 
WCB Case No. 89-12138 

ORDER ON REVIEW 
Ray E n g l i s h , Claimant A t t o r n e y 

L i n d s a y , e t a l . , Defense A t t o r n e y s 
D a v i d L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and P e r r y . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t s e t a s i d e t h e SAIF 
C o r p o r a t i o n ' s a c ceptance, on t h e noncomplying employer's b e h a l f , o f c l a i m a n t ' s 
i n j u r y c l a i m f o r h i s low back. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

I n 1984, c l a i m a n t compensably i n j u r e d h i s back w o r k i n g f o r a Washington 
employer. He e x p e r i e n c e d t e m p o r a r y p a r a l y s i s i n b o t h l e g s and c o u l d n o t work 
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f o r a month. He has had r e c u r r e n t back problems ever s i n c e . I n 1988, c l a i m a n t 
r e i n j u r e d h i s back i n a n o n w o r k - r e l a t e d a c c i d e n t . He sought t r e a t m e n t w i t h Dr. 
C z a r n e c k i , D.O., who diagnosed r e c u r r e n t low back p a i n . 

C l a i m a n t began w o r k i n g f o r t h e employer as a t r a n s m i s s i o n mechanic i n 
1988. On January 30, 1989, c l a i m a n t was i n f o r m e d t h a t b u s i n e s s was slow and 
t h a t he m i g h t be l a i d o f f . L a t e r t h a t day, c l a i m a n t t o l d h i s shop foreman t h a t 
" t h i s w o u l d be a f i n e t i m e t o h u r t my back." He r e p o r t e d no back i n j u r y t h a t 
day and completed h i s s h i f t . 

A f t e r c l a i m a n t a r r i v e d a t work on January 31 , 1989, he l e f t w i t h t h e 
employer's p e r m i s s i o n on a n o n w o r k - r e l a t e d t r i p t o Heppner, Oregon. When he 
r e t u r n e d around noon, he went home d u r i n g h i s l u n c h b r e a k and d i d n o t r e t u r n t o 
work. He l a t e r c a l l e d t-he employer and t o l d him t h a t t h e r i d e t o Heppner had 
a g g r a v a t e d h i s back and t h a t he needed t o see a d o c t o r . He a l s o asked f o r , and 
r e c e i v e d , c o n f i r m a t i o n t h a t he was g o i n g t o be l a i d o f f . C l a i m a n t never 
r e t u r n e d t o work. 

On Fe b r u a r y 1, 1989, c l a i m a n t saw Dr. C z a r n e c k i f o r low back symptoms. An 
a c u t e lumbar s p r a i n was l a t e r diagnosed. On February 15, 1989, c l a i m a n t f i l e d a 
w o r k e r s ' compensation c l a i m , a l l e g i n g t h a t he had s u s t a i n e d an i n d u s t r i a l i n j u r y 
t o h i s back on January 30, 1989, w h i l e p i c k i n g up and c a r r y i n g a 160 pound 
t r a n s m i s s i o n . (Ex. 4 ) . 

Dr. Mason, M.D., examined c l a i m a n t on March 13, 1989. A CT scan r e v e a l e d 
a m i n i m a l b u l g e and s l i g h t c a n a l n a r r o w i n g a t t h e L4-5 l e v e l . Dr. Mason not e d 
c l a i m a n t ' s h i s t o r y o f r e p e a t e d episodes o f l o s s o f motor and sensory f u n c t i o n 
and recommended n e u r o l o g i c a l t r e a t m e n t . L a t e r r e p o r t s i n d i c a t e d t h a t c l a i m a n t ' s 
n e u r o l o g i c a l e x a m i n a t i o n was w i t h i n normal l i m i t s . 

C l a i m a n t f i l e d a second 801 form on March 16, 1989. On A p r i l 3, 1989, t h e 
Compliance S e c t i o n o f t h e Workers' Compensation D i v i s i o n i s s u e d i t s "Proposed 
and F i n a l Order; N o t i c e " f i n d i n g t h a t c l a i m a n t was a s u b j e c t w o r k e r on January 
30, 1989 and t h a t h i s employer was a noncomplying employer f r o m J anuary 1, 1988 
t o March 16, 1989. (Ex. 1 0 ) . SAIF r e c e i v e d n o t i c e o f t h e c l a i m on A p r i l 6, 
1989. 

SAIF a c c e p t e d a low back s t r a i n , on b e h a l f o f t h e employer, on May 25, 
1989, and n o t i f i e d t h e employer o f i t s acceptance. The employer f i l e d a r e q u e s t 
f o r h e a r i n g on June 12, 1989, w i t h i n 60 days o f SAIF's l e t t e r n o t i f y i n g i t o f 
acceptance b u t more t h a t 60 days a f t e r r e f e r r a l o f t h e c l a i m t o SAIF. The em
p l o y e r i s s u e d a d e n i a l o f t h e c l a i m on J u l y 24, 1989. C l a i m a n t s u b s e q u e n t l y r e 
q u e s t e d a h e a r i n g on September 12, 1989, se e k i n g compensation and a t t o r n e y f e e s . 

CONCLUSIONS OF LAW AND OPINION 

Subsequent t o t h e Referee's o r d e r , t h e Board h e l d t h a t once SAIF has 
ac c e p t e d a c l a i m and more t h a n 60 days have passed s i n c e t h e c l a i m was r e f e r r e d 
t o SAIF, t h e noncomplying employer may o b t a i n a h e a r i n g r e g a r d i n g SAIF's accep
t a n c e b u t may n o t d e f e a t t h e c o m p e n s a b i l i t y o f t h e c l a i m w i t h o u t p r o v i n g f r a u d , 
m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y capable o f a f f e c t i n g a c c e p t a n c e . 
K r i s t i L. Chase, 42 Van N a t t a 1247 (1990). 

Here, t h e employer r e q u e s t e d a h e a r i n g on June 12, 1989, more t h a n 60 days 
s i n c e A p r i l 3, 1989, t h e d a t e SAIF r e c e i v e d n o t i c e o f t h e c l a i m . C onsequently, 
t h e employer i s e n t i t l e d t o a h e a r i n g b u t , i n o r d e r t o d e f e a t c o m p e n s a b i l i t y , 
must p r o v e f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r i l l e g a l a c t i v i t y . F u r t h e r m o r e , 
because SAIF i s t h e e x c l u s i v e p r o c e s s o r o f c l a i m s f i l e d w i t h a noncomplying 
employer, t h e employer's J u l y 24, 1989 d e n i a l o f t h e c l a i m i s a n u l l i t y . Ronald 
D. W y t c h e r l e y , 42 Van N a t t a 1713 (1990). 
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The R e f e r e e made e x p l i c i t f i n d i n g s t h a t c l a i m a n t ' s t e s t i m o n y r e g a r d i n g t h e 
a l l e g e d i n j u r y was n o t c r e d i b l e and he r e f u s e d t o b e l i e v e him. A f t e r o u r de 
novo r e v i e w o f t h e r e c o r d , we concur i n t h e Referee's f i n d i n g s . We a l s o f i n d 
t h a t t h e a l l e g e d i n j u r y d i d n o t i n f a c t o c c u r . There i s no c r e d i b l e e v i d e n c e 
t h a t , c l a i m a n t s u s t a i n e d a w o r k - r e l a t e d i n j u r y on January 30, 1989. A l t h o u g h t h e 
i n j u r y a l l e g e d l y caused an immediate onset o f p a i n and o c c u r r e d w i t h i n f e e t o f 
c l a i m a n t ' s shop foreman and an o t h e r worker, i t was u n r e p o r t e d and u n w i t n e s s e d . 
C l a i m a n t d i d n o t r e p o r t t h e i n j u r y u n t i l he knew t h a t he was g o i n g t o be l a i d 
o f f and a f t e r he had s t a t e d t h a t " t h i s would be a f i n e t i m e t o h u r t my back." 
We f i n d t h a t t h e r e c o r d , as a whole, s u p p o r t s t h e employer's c o n t e n t i o n t h a t 
c l a i m a n t had f i l e d a f r a u d u l e n t c l a i m . 

I t f o l l o w s t h a t c l a i m a n t ' s s t a t e m e n t s on t h e c l a i m f o r m and t o h i s d o c t o r s 
t h a t he had s u s t a i n e d an o n - t h e - j o b i n j u r y were m i s r e p r e s e n t a t i o n s o f f a c t . 
Under such c i r c u m s t a n c e s , we conclude t h a t SAIF's acceptance c o u l d r e a s o n a b l y 
have been a f f e c t e d i f t h e t r u e f a c t s had been known. See Newport E l k s Club v. . 
Hays, 92 Or App 604 (1988<). T h e r e f o r e , we conclude t h a t t h e employer has e s t a b 
l i s h e d t h a t t h e c l a i m was accepted based on f r a u d , m i s r e p r e s e n t a t i o n o r o t h e r ' 
i l l e g a l a c t i v i t y . 

We t u r n t o t h e q u e s t i o n whether t h e preponderance o f t h e p e r s u a s i v e e v i 
dence e s t a b l i s h e s t h a t c l a i m a n t ' s low back d i s a b i l i t y and need f o r m e d i c a l 
t r e a t m e n t i s r e l a t e d t o a January 30, 1989 l i f t i n g i n c i d e n t a t work. C o n s i d e r 
i n g c l a i m a n t ' s l a c k o f c r e d i b i l i t y , i t f o l l o w s t h a t t h e m e d i c a l o p i n i o n s based 
on h i s h i s t o r y o f e v e n t s l i k e w i s e l a c k c r e d i b i l i t y . See M i l l e r v. G r a n i t e 
C o n s t r u c t i o n Co., 28 Or App 473 (1977). A c c o r d i n g l y , we h o l d t h a t c l a i m a n t ' s 
i n j u r y c l a i m i s n o t compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 13, 1989 i s a f f i r m e d . 

J a nuary 4, 1991 : C i t e as 43 Van N a t t a 20 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES E. ROBINSON, Claimant 

WCB Case No. 89-17655 
ORDER ON REVIEW 

S c o t t M. McNutt, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members P e r r y and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s f o r h i s low back 
c o n d i t i o n . On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . We 
r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t has a h i s t o r y o f back problems, d a t i n g back a t l e a s t t o an i n d u s 
t r i a l i n j u r y i n 1970. That c o n d i t i o n r e s o l v e d p r i o r t o t h e 1979 back i n j u r y f o r 
w h i c h he now seeks m e d i c a l s e r v i c e s . 

F o l l o w i n g t h e 1979 i n j u r y , Dr. B e r t performed a r i g h t hemilaminectomy a t 
L4-5. I n 1985, he p e r f o r m e d an e x p l o r a t o r y laminectomy a t L4-5 w i t h d i s c e c t o m y 
and f u s i o n a t t h e L4-S1 l e v e l s . I n 1987 B e r t r e p a i r e d c l a i m a n t ' s p s e u d a r t h r o s i s 
a t t h e L4-S1 l e v e l s w i t h an i l i a c c r e s t bone g r a f t . L a t e r t h a t y e a r , B e r t p e r 
formed a C6-7 d i s c e c t o m y . 
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Cl a i m a n t a g a i n sought t r e a t m e n t w i t h B e r t i n December 1988, c o m p l a i n i n g o f 
i n c r e a s i n g low back and l e g symptoms. B e r t o r d e r e d two MRI's, w h i c h r e v e a l e d 
some s p i n a l s t e n o s i s a t L3-4, above t h e s o l i d f u s i o n . (Exs. 104, 105, 110A). 

B e r t i s c u r r e n t l y w i l l i n g t o p e r f o r m s u r g e r y a t t h e L3-4 n a r r o w i n g , based 
on c l a i m a n t ' s i n s i s t e n c e t h a t he cannot handle t h e c o n s t a n t p a i n he s u f f e r s . 

D rs. W o o l p e r t and Rosenbaum examined c l a i m a n t i n August 1989. Dr. B e r t ' s 
a s s o c i a t e , Dr. H o l b e r t , examined c l a i m a n t i n October 1989. 

CONCLUSIONS OF LAW AND OPINION 

An i n j u r e d w orker i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r 
p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a compensable i n j u r y . See f o r m e r ORS 
656.245; West v. SAIF, 74 Or App 317, 320 (1 9 8 5 ) ; Wetzel v. Goodwin Bros., 50 Or 
App 101 ( 1 9 8 1 ) ; McGarrv v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . C l a i m a n t has t h e 
burden o f p r o v i n g t h a t t h e t r e a t m e n t i s re a s o n a b l e and necessary. McGarrv v. 
SAIF, s u p r a . The proposed s u r g e r y i s n o t "reasonable and nec e s s a r y " i f i t would 
n o t r e a s o n a b l y be expe c t e d t o r e s u l t i n any m a t e r i a l improvement i n c l a i m a n t ' s 
c o n d i t i o n . A r t P r o u t y , 40 Van N a t t a 1250, 1252 (1 9 8 8 ) . 

Here, Dr. B e r t , c l a i m a n t ' s t r e a t i n g o r t h o p e d i s t , has p e r f o r m e d f o u r s u r g i 
c a l o p e r a t i o n s on c l a i m a n t ' s back. A l t h o u g h he recommends a n o t h e r o p e r a t i o n , he 
p r e d i c t s no more t h a n a 50 p e r c e n t chance o f improvement i n c l a i m a n t ' s symptoms 
f o l l o w i n g t h e proposed s u r g e r y . (Ex. 114-7). N e v e r t h e l e s s , he i s w i l l i n g t o 
p e r f o r m t h e o p e r a t i o n , based on c l a i m a n t ' s d e s i r e t o have i t and on an "even" 
chance t h a t i t w i l l r e l i e v e some o f c l a i m a n t ' s p a i n . B e r t d e s c r i b e s t h e p r o 
posed s u r g e r y as r e a s o n a b l e , because c l a i m a n t has r e l a t e d t h a t he cannot l i v e 
w i t h h i s p a i n . ( I d . ) B e r t ' s o p i n i o n i s t h e o n l y m e d i c a l e v i d e n c e s u p p o r t i n g 
c l a i m a n t ' s r e q u e s t f o r m e d i c a l s e r v i c e s . 

C l a i m a n t was a l s o examined by Drs. W o o l p e r t , H o l b e r t and Rosenbaum, o r t h o 
p e d i s t s . F o l l o w i n g an August 18, 1989 e x a m i n a t i o n , Dr. W o o l p e r t r e p o r t e d 
" c o n s i d e r a b l e e v i d e n c e o f non-organic p a i n b e h a v i o r as n o t e d w i t h t h e s t o c k i n g 
h y p e s t h e s i a , g i v e away o f a l l muscle groups on t h e l e f t s i d e , p o s i t i v e Waddell 
t e s t i n g , [ a n d ] marked response t o v e r y m i n i m a l p a l p a t i o n . " (Ex. 108-5). I n 
a d d i t i o n he n o t e d t h a t , a l t h o u g h c l a i m a n t has symptoms c o m p a t i b l e w i t h s t e n o s i s , 
he does n o t have o b j e c t i v e i n d i c a t i o n s o f nerve compression. W o o l p e r t acknowl
edged c l a i m a n t ' s s p i n a l c a n a l n a r r o w i n g a t L3-4, b u t doubted b e n e f i t f r o m t h e 
proposed s u r g e r y , due t o c l a i m a n t ' s c o n s i d e r a b l e n o n - o r g a n i c p a i n b e h a v i o r . 
(Ex. 1 0 8 - 6 ) . A f t e r r e v i e w i n g b o t h MRI's, Woolpert's o p i n i o n remained t h e same. 
He f o u n d l i t t l e d i f f e r e n c e between t h e two s t u d i e s and co n c l u d e d t h a t c l a i m a n t ' s 
s t e n o s i s i s n o t p r o g r e s s i v e . Based on c l a i m a n t ' s n o n - o r g a n i c p a i n b e h a v i o r ; h i s 
f a i l u r e t o respond t o p r e v i o u s s u r g e r y ; t h e l i k e l i h o o d t h a t e x i s t i n g s c a r t i s s u e 
w o u l d r e m a i n ; as w e l l as t h e absence o f o b j e c t i v e f i n d i n g s i n d i c a t i n g n e r v e com
p r e s s i o n , W o o l p e r t concluded t h a t t h e proposed s u r g e r y i s n o t i n d i c a t e d . (Ex. 
113 - 2 ) . 

B e r t ' s a s s o c i a t e , Dr. H o l b e r t , examined c l a i m a n t on September 27, 1989. 
He c o n c l u d e d t h a t c l a i m a n t does n o t have " s e r i o u s n e u r o l o g i c a l d e f i c i t and what 
he has i s p r o b a b l y r e l a t e d t o t h e s c a r r i n g o f t h e nerve r o o t s a t h i s o l d d i s c e c -
tomy l e v e l . " He suspect e d t h a t t h e L3-4 s t e n o s i s may be i n f l u e n c i n g c l a i m a n t ' s 
l e f t l e g d i s c o m f o r t . H o l b e r t o p i n e d t h a t " a l o t " o f c l a i m a n t ' s p a i n i s r e l a t e d 
t o s c a r t i s s u e , w h i c h i s n o t amenable t o s u r g i c a l t r e a t m e n t . C o n s e q u e n t l y , he 
had " a l o t o f do u b t " whether f u r t h e r s u r g e r y would improve c l a i m a n t ' s c o n d i t i o n . 
(Ex. 1 1 1 - 3 ) . 

Dr. Rosenbaum examined c l a i m a n t on August 4, 1989. He obs e r v e d l e g g i v e 
away, w h i c h d i s a p p e a r e d when c l a i m a n t was d i s t r a c t e d . (Ex. 107-3). Rosenbaum 
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conceded t h a t a p a t i e n t c o u l d s u f f e r p a i n f u l r a d i c u l o p a t h y w i t h o u t o b j e c t i v e 
a b n o r m a l i t i e s . However, i n c l a i m a n t ' s case, he f e l t t h a t t h e h i s t o r y i s n o t 
r e l i a b l e enough t o s u p p o r t a d i a g n o s i s o f nerve compression i n t h e absence o f 
o b j e c t i v e f i n d i n g s . (Ex. 107-4-5). Upon c o n c l u d i n g t h a t t h e p r o b a b i l i t y o f 
p a i n r e l i e f i s r e l a t i v e l y low, Rosenbaum recommended a g a i n s t r e p e a t s u r g e r y , 
( i d . ) A f t e r r e v i e w i n g t h e MRI r e s u l t s and a d d i t i o n a l m e d i c a l r e c o r d s , Rosenbaum 
s t a t e d t h a t i t i s " v e r y u n l i k e l y " t h a t c o r r e c t i o n o f t h e s t e n o s i s w o uld have any 
e f f e c t on c l a i m a n t ' s back p a i n . Moreover, he doubted t h a t t h e s u r g e r y w o u l d 
l e a d t o improvement i n t h e l e g p a i n . (Ex. 112-1). Rosenbaum agreed t h a t c l a i m 
a n t ' s n o n - o r g a n i c p a i n b e h a v i o r makes i t l e s s l i k e l y t h a t he would b e n e f i t f r o m 
s u r g i c a l t h e r a p y . ( I d . ) 

Assuming, w i t h o u t d e c i d i n g , t h a t c l a i m a n t e x p e r i e n c e s t h e symptoms w h i c h 
he r e p o r t s , we c o n c l u d e t h a t t h e proposed s u r g e r y i s n o t r e a s o n a b l e and neces
s a r y . I n r e a c h i n g t h i s c o n c l u s i o n , we are persuaded by t h e w e l l - r e a s o n e d o p i n 
i o n s o f Drs. W o o l p e r t and Rosenbaum. Because t h e o p e r a t i o n w h i c h Dr. B e r t 
recommends i s n o t r e a s o n a b l y expected t o improve c l a i m a n t ' s c o n d i t i o n , i t i s n o t 
a compensable m e d i c a l s e r v i c e f o r which t h e employer i s r e s p o n s i b l e . 
ORS 656.245. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 3 1 , 1990, as amended F e b r u a r y 13, 1990, 
i s r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l d a t e d August 3 1 , 1989 i s r e i n 
s t a t e d and u p h e l d . The Referee's assessed a t t o r n e y f e e award o f $3,000 i s 
r e v e r s e d . 

J a nuary 4, 1991 : C i t e as 43 Van N a t t a 22 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KELLEY R. WHITE, Claimant 
WCB Case No. 88-10598 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members P e r r y and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r t h a t : 
(1) d e c l i n e d t o award t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s commencing September 
30, 1987; (2) d e c l i n e d t o award i n t e r i m compensation b e n e f i t s commencing J a n u a r y 
23, 1989; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r a l l e g e d l y 
u n r e a s o n a b l e (and u n t i m e l y ) c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e tempo
r a r y t o t a l d i s a b i l i t y compensation, i n t e r i m compensation and p e n a l t i e s and 
a t t o r n e y f e e s . We r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t and a f f i r m on t h e 
m e r i t s . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t was n o t making r e a s o n a b l e e f f o r t s t o f i n d work when her c o n d i t i o n 
worsened i n September 1987. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t s f o r h e a r i n g . No p a r t y r e q u e s t e d 
t h a t t h e h e a r i n g r e q u e s t be d i s m i s s e d . No o t h e r a u t h o r i t y s u p p o r t s a d i s m i s s a l 
o f t h e h e a r i n g r e q u e s t s . T h e r e f o r e , we r e i n s t a t e t h e h e a r i n g r e q u e s t s and p r o 
ceed t o t h e m e r i t s . 
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On t h e m e r i t s , we adopt t h e Referee's "Con c l u s i o n s o f Law and O p i n i o n , " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n r e g a r d i n g t h e te m p o r a r y d i s a b i l i t y i s s u e . 
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C l a i m a n t i s n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s i f she was n o t 
i n t h e work f o r c e a t t h e t i m e o f her wor s e n i n g . C u t r i q h t v. Weyerhauser, 299 Or 
290 ( 1 9 8 5 ) . C l a i m a n t i s deemed t o be i n t h e work f o r c e i f : (1) she was engaged 
i n r e g u l a r g a i n f u l employment a t t h e t i m e o f t h e w o r s e n i n g ; (2) a l t h o u g h n o t em
p l o y e d , she was making r e a s o n a b l e e f f o r t s t o o b t a i n employment; o r (3) a l t h o u g h 
w i l l i n g t o work, she was n o t l o o k i n g f o r employment f o r reasons r e l a t e d t o t h e 
compensable i n j u r y , where such e f f o r t s would be f u t i l e . Dawkins v. P a c i f i c 
M otor T r u c k i n g , 308 Or 254 (19 8 9 ) . 

C l a i m a n t t e s t i f i e d t h a t she was f e e l i n g " p r e t t y good," when she l e f t 
Oregon and stopped t r e a t i n g w i t h Dr. S q u i r e , c h i r o p r a c t o r , i n t h e f a l l o f 1987. 
( T r . 1 9 ) . Her symptoms worsened a f t e r her move and she sought t r e a t m e n t w i t h 
Dr. M a r t i n e z , c h i r o p r a c t o r , on September 30, 1987, i n A r i z o n a . (Ex. 6A-2). 

To c a r r y her burden r e g a r d i n g t h e temporary d i s a b i l i t y compensation which 
she seeks, c l a i m a n t must prove t h a t she was r e n d e r e d u n a b l e t o work by her wors
ened compensable c o n d i t i o n . The o n l y m e d i c a l e v i d e n c e r e g a r d i n g c l a i m a n t ' s con
d i t i o n i n September 1987, when t h e worsening o c c u r r e d , i s t h e s o p i n i o n o f Dr. 
M a r t i n e z . I n an undated r e p o r t , which SAIF r e c e i v e d on January 23, 1989, 
M a r t i n e z o p i n e d t h a t on September 30, 1987, c l a i m a n t ' s " c o n d i t i o n a l l o w e d o n l y 
l i g h t d u t y work s t a t u s , no l i f t i n g o r r e p e t i t i v e b e n d i n g . " (Ex. 10A-1). How
e v e r , i n t h e same r e p o r t , M a r t i n e z a l s o s t a t e d t h a t c l a i m a n t would n o t have been 
a b l e t o p e r f o r m s e c r e t a r i a l d u t i e s i n September 1987. ( I d . ) Inasmuch as 
M a r t i n e z ' o p i n i o n c o n t r a d i c t s i t s e l f r e g a r d i n g c l a i m a n t ' s a b i l i t y t o work and i s 
c o n c l u s o r y , we a r e n o t persuaded by i t . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t 
has n o t met her burden o f e s t a b l i s h i n g t h a t she was un a b l e t o work i n September 
1987. 

Moreover, we are n o t persuaded t h a t c l a i m a n t was i n t h e work f o r c e a t t h e 
t i m e o f her w o r s e n i n g . See Delma R. Olsen, 42 Van N a t t a 1688 ( 1 9 9 0 ) . She 
worked f o r t h e Oregon N a t i o n a l Guard u n t i l she moved t o A r i z o n a . She t e s t i f i e d 
t h a t she was " p l a n n i n g " t o go t o work i n A r i z o n a . ( T r . 20, 2 9 ) . Upon her 
a r r i v a l i n A r i z o n a , c l a i m a n t i n q u i r e d about s e c r e t a r i a l work a t t h e A r i z o n a 
N a t i o n a l Guard, l o c a t e d l e s s t h a n one b l o c k from her home. ( T r . 2 6 ) . She t e s 
t i f i e d t h a t she would have been h i r e d t h e r e i f she had been w i l l i n g t o accept 
l o w e r wages t h a n she had made i n Oregon and a p a r t - t i m e s t a r t i n g p o s i t i o n . ( T r . 
27) . 

C l a i m a n t d i d n o t go t o work f o r t h e A r i z o n a N a t i o n a l Guard. A l t h o u g h she 
t e s t i f i e d t h a t she made "a few" o t h e r employment a p p l i c a t i o n s d u r i n g her f i r s t 
week i n A r i z o n a ( T r . 3 0 ) , we are n o t persuaded t h a t she made r e a s o n a b l e e f f o r t s 
t o o b t a i n employment. We reach t h i s c o n c l u s i o n because she d i d n o t accep t em
ployment when i t was a v a i l a b l e . I n a d d i t i o n , we n o t e t h a t c l a i m a n t t e s t i f i e d 
t h a t she d i d n o t more a c t i v e l y seek employment because o f d i f f i c u l t i e s i n v o l v i n g 
c a r e o f her t h r e e young c h i l d r e n . 

ORDER 

C l a i m a n t ' s r e q u e s t s f o r h e a r i n g a re r e i n s t a t e d . The Refer e e ' s o r d e r d a t e d 
August 1, 1989 i s , o t h e r w i s e a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
EUGENE P. GAUDIO, Claimant 

WCB Case No. CO-00455 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Thomas C a s t l e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

On December 12, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a b ove-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $50,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . I n a d d i t i o n , c l a i m a n t 
s t i p u l a t e s t o "de f a c t o " d e n i a l o f t h e v a r i c o s e v e i n s o f t h e l e f t l e g and any 
r e l a t e d t r e a t m e n t o r symptoms. 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any or- a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794, e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) . See a l s o OAR 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and 
o b l i g a t i o n s n o t o n l y under h i s accepted c l a i m , b u t i t a l s o a t t e m p t s t o r e s o l v e a 
"de f a c t o " d e n i e d c l a i m f o r v a r i c o s e v e i n s o f t h e l e f t l e g and any r e l a t e d 
t r e a t m e n t o r symptoms. The l a t t e r p o r t i o n o f t h i s r e l e a s e does n o t p e r t a i n t o 
an a c c e p t e d c l a i m and, as such, i s n o t a pr o p e r m a t t e r f o r d i s p o s i t i o n under 
ORS 656.236 and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . See V i c t o r F. Lambert, 
42 Van N a t t a 2707, 2708 ( 1 9 9 0 ) . 

Inasmuch as t h e o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' agreement c a n n o t be 
e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f 
c o n s i d e r a t i o n , we ar e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed 
d i s p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . C o n s e q u e n t l y , t h e 
d i s p o s i t i o n i s s e t a s i d e . F o l l o w i n g our s t a n d a r d p r o c e d u r e , we would be w i l l i n g 
t o c o n s i d e r a r e v i s e d agreement which does not c o n t a i n p r o v i s i o n s e x c e e d i n g o u r 
a u t h o r i t y under ORS 656.236 and OAR 438-09-001 e t seq. F i n a l l y , we p a r e n t h e t i 
c a l l y n o t e t h a t t h i s agreement was not accompanied by a "Claim Summary Sheet" 
p u r s u a n t t o OAR 436-60-145(7). 

I T IS SO ORDERED. 

January 7, 1991 C i t e as 43 Van N a t t a 24 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICARDO AGUAS, Claimant 
WCB Case No. 89-07959 

ORDER ON RECONSIDERATION 
W. D a n i e l Bates, J r . , Claimant A t t o r n e y 

James L. Edmunson, A t t o r n e y 
T e r r a l l & M i l l e r , Defense A t t o r n e y s 

C l a i m a n t ' s f o r m e r a t t o r n e y r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r 
December 14, 1990 o r d e r t h a t awarded c l a i m a n t ' s a t t o r n e y an approved f e e e q u a l 
t o 25 p e r c e n t o f any i n c r e a s e d compensation c r e a t e d by our o r d e r , n o t t o exceed 
$3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . N o t i n g t h a t he r e n d e r e d a l l 
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s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h i s case, c l a i m a n t ' s f o r m e r 
c o u n s e l asks t h a t t h e f e e be awarded t o him. 

On March 7, 1990, c l a i m a n t ' s c u r r e n t c o u n s e l had a d v i s e d us t h a t 
c l a i m a n t ' s f o r m e r c o u n s e l was " e n t i t l e d t o whatever f e e s a r e awarded on r e v i e w 
i n t h i s case f o r s e r v i c e s up t o t h i s t i m e . " A t t h e t i m e o f t h i s March 1990 
n o t i c e , t h e b r i e f i n g schedule had been completed and t h e case was p e n d i n g r e 
v i e w . T h e r e f o r e , a l l s e r v i c e s r e n d e r e d i n t h i s case were p e r f o r m e d by 
c l a i m a n t ' s f o r m e r a t t o r n e y . 

Under such c i r c u m s t a n c e s , we mo d i f y our December 14, 1990 o r d e r as 
f o l l o w s . The f i n a l sentence i n t h e "Order" s e c t i o n on Page 2 i s amended t o p r o 
v i d e t h a t : " C l a i m a n t ' s f o r m e r a t t o r n e y i s awarded 25 p e r c e n t o f any i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e d i r e c t l y t o 
c l a i m a n t ' s f o r m e r a t t o r n e y . " 

A c c o r d i n g l y , o ur December 14, 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o ur December 14, 1990 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l b e g i n t h i s d a t e . 

I T IS SO ORDERED. 

Janu a r y 7, 1991 C i t e as 43 Van N a t t a 25 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GINGER L. CHRISTMAS, Claimant 

WCB Case Nos. 89-24888 & 89-12677 
ORDER ON REVIEW 

Welch, Bruun & Green, Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

Safeway S t o r e s , I n c . , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f Referee 
Menashe's o r d e r t h a t : (1) s e t a s i d e i t s "new i n j u r y " d e n i a l o f c l a i m a n t ' s r i g h t 
s h o u l d e r and arm c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s a g g r a v a t i o n 
d e n i a l o f t h e same c o n d i t i o n . The i s s u e on r e v i e w i s r e s p o n s i b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s o f F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A l t h o u g h c l a i m a n t had a "hot s p o t " i n t h e area o f her r i g h t s h o u l d e r i n 
December 1984, t h i s c o n d i t i o n was not p r e s e n t a t t h e t i m e o f Dr. Grimm's J u l y 
1988 e x a m i n a t i o n p r i o r t o her employment w i t h Safeway. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinion and C o n c l u s i o n s . " 
0 

Because c o m p e n s a b i l i t y was l i t i g a t e d a t h e a r i n g and addressed i n t h e 
Ref e r e e ' s O p i n i o n and Order, and because Safeway i n i t i a t e d r e v i e w and c l a i m a n t ' s 
compensation was n o t reduced o r d i s a l l o w e d , c l a i m a n t i s e n t i t l e d t o an assessed 
f e e under ORS 656.382( 2 ) . See Tanya L. Baker, 42 Van N a t t a 1870, on r e c o n 42 
Van N a t t a 2818 (1990) ( C o m p e n s a b i l i t y , i f an i s s u e a t h e a r i n g , remains a t r i s k 
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on Board r e v i e w by v i r t u e o f Board's de novo r e v i e w a u t h o r i t y ) . A f t e r c o n s i d e r 
i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r i c e s on r e v i e w con
c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $200, t o be p a i d by Safeway. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e m i n i m a l t i m e d e v o t e d t o 
t h i s i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , and t h e r i s k t o 
c l a i m a n t . N 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 23, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a re a s o n a b l e assessed a t t o r n e y f e e 
o f $200, t o be p a i d by Safeway S t o r e s , I n c . 

J a nuary 8, 1991 C i t e as 43 Van N a t t a 26 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLAN A. FOWLER, Claimant 
WCB Case No. 89-03018 

ORDER ON REVIEW 
Ch a r l e s G. Duncan, Claimant A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r w h i c h : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s f o r c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i 
t i o n ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order which awarded no s c h e d u l e d perma
nent d i s a b i l i t y f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e 
m e d i c a l s e r v i c e s and e x t e n t o f scheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT AND ULTIMATE FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " F i n d i n g s o f U l t i m a t e F a c t . " 
I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g f i n d i n g s o f f a c t . 

C l a i m a n t r e c e i v e d t i m e l o s s and 30 p e r c e n t scheduled permanent d i s a b i l i t y 
f o r a p r i o r 1978 r i g h t knee i n j u r y . On March 7, 1989, t h e 1978 i n s u r e r d e n i e d 
c l a i m a n t ' s r e q u e s t f o r r i g h t knee s u r g e r y . On August 28, 1989, c l a i m a n t and t h e 
p r i o r i n s u r e r e n t e r e d i n t o a D i s p u t e d Claim S e t t l e m e n t agreement f o r $15,000; 
c l a i m a n t agreed t o d i s m i s s a l l i s s u e s r a i s e d o r r a i s a b l e as a consequence o f t h e 
p r i o r i n s u r e r ' s d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e January 1988 i n j u r y does n o t c o n t i n u e t o mate
r i a l l y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t r i g h t knee c o n d i t i o n . She f u r t h e r f o u n d 
t h a t c l a i m a n t has no a d d i t i o n a l impairment as a r e s u l t o f t h a t i n j u r y . We agree 
and adopt t h e R e f e r e e ' s " O p i n i o n and Con c l u s i o n s o f Law" w i t h t h e f o l l o w i n g 
comment. 

M e d i c a l S e r v i c e s 

C l a i m a n t contends t h a t , because t h e January 1988 i n j u r y s l i g h t l y con
t r i b u t e d t o c l a i m a n t ' s c u r r e n t c o n d i t i o n , t h e Referee s h o u l d have a p p l i e d t h e 
l a s t i n j u r i o u s exposure r u l e t o h o l d t h e i n s u r e r a t t h e t i m e o f t h a t i n j u r y 
r e s p o n s i b l e . We f i n d t h a t t h e Referee a p p l i e d t h e c o r r e c t t e s t . The q u e s t i o n 
r a i s e d a t h e a r i n g was c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s . T h e r e f o r e , we address 
o n l y w h e t h e r c l a i m a n t ' s January 1988 i n j u r y c o n t i n u e s t o m a t e r i a l l y c o n t r i b u t e 
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t o h i s c u r r e n t r i g h t knee c o n d i t i o n . See Van B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694 (1987). 

Dr. Schachner, o r t h o p e d i c surgeon, performed an independent m e d i c a l exami
n a t i o n i n May 1988. We f i n d h i s o p i n i o n t o be t e n t a t i v e , a t b e s t . Assuming 
" m a t e r i a l " w o r s e n i n g equates w i t h 15 p e r c e n t d i s a b i l i t y , t h e d o c t o r v e n t u r e d t o 
o p i n e t h a t i t was v e r y u n l i k e l y t h a t t h e January 1988 i n j u r y caused a m a t e r i a l 
w o r s e n i n g o f c l a i m a n t ' s p r e e x i s t i n g knee c o n d i t i o n based on t h e n a t u r e o f t h e 
min o r i n j u r y and trauma s u s t a i n e d . 

Dr. F i l a r s k i has been c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon s i n c e 1978 
and has had t h e u nique o p p o r t u n i t y t o observe c l a i m a n t ' s c o n d i t i o n b o t h b e f o r e 
and a f t e r t h i s most r e c e n t i n j u r y . T h e r e f o r e , we r e l y on h i s c o n s i s t e n t and 
w e l l - r e a s o n e d o p i n i o n t h a t t h e r e s i d u a l s o f c l a i m a n t ' s January 1988 i n j u r y have 
ended. Dr. F i l a r s k i p e r f o r m e d a c l o s i n g e x a m i n a t i o n i n J u l y 1988. He n o t e d 
t h a t c l a i m a n t ' s symptoms had r e t u r n e d t o p r e - i n j u r y s t a t u s , and t h a t h i s c o n t i n 
u i n g symptoms were secondary t o h i s s i g n i f i c a n t p r e e x i s t i n g d e g e n e r a t i v e 
a r t h r i t i c c o n d i t i o n . I n response t o an i n q u i r y from c l a i m a n t ' s c o u n s e l , Dr. 
F i l a r s k i r a t e d t h e c o n t r i b u t i o n o f t h e January 1988 i n j u r y t o c l a i m a n t ' s i m p a i r 
ment a t 1 p e r c e n t ; he e x p l a i n e d t h a t he u t i l i z e d t h i s low f i g u r e i n o r d e r t o r e 
l a t e t h e i n s i g n i f i c a n c e o f t h i s i n j u r y t o c l a i m a n t ' s o t h e r knee i n j u r i e s . We 
i n t e r p r e t Dr. F i l a r s k i ' s s t atement r e g a r d i n g p e r c e n t a g e t o r e e n f o r c e what he has 
s t a t e d t h r o u g h o u t t h e course o f c l a i m a n t ' s t r e a t m e n t — t h e J a n u a r y 1988 i n j u r y 
d i d n o t m a t e r i a l l y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t ' s 1988 i n j u r y does n o t c o n t i n u e t o 
m a t e r i a l l y c o n t r i b u t e t o h i s c u r r e n t r i g h t knee c o n d i t i o n . 

E x t e n t o f Scheduled Permanent P a r t i a l D i s a b i l i t y 

No p h y s i c i a n has s t a t e d t h a t c l a i m a n t has any imp a i r m e n t as a consequence 
o f h i s J anuary 1988 i n j u r y . As noted above, e x a m i n i n g p h y s i c i a n Schachner noted 
t h a t i t was v e r y u n l i k e l y t h a t t h e January 1988 i n j u r y caused a m a t e r i a l worsen
i n g o f c l a i m a n t ' s p r e e x i s t i n g knee c o n d i t i o n . T r e a t i n g p h y s i c i a n F i l a r s k i has 
s t a t e d t h a t c l a i m a n t has r e t u r n e d t o h i s p r e i n j u r y s t a t u s o f c o n t i n u i n g symptoms 
o f d e g e n e r a t i v e a r t h r i t i s and t h a t he has no permanent i m p a i r m e n t due t o h i s 
J a n u a r y 1988 i n j u r y . A c c o r d i n g l y , we a l s o a f f i r m t h e D e t e r m i n a t i o n Order t h a t 
awarded c l a i m a n t no scheduled permanent d i s a b i l i t y as a r e s u l t o f t h i s work 
i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d December 18, 1989 i s a f f i r m e d . 

J a n u a r y 8, 1991 C i t e as 43 Van N a t t a 27 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BRYAN 6. OGDEN, Claimant 

WCB Case Nos. 88-17878 & 88-14296 
ORDER OF ABATEMENT 

Max Rae, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our 
December 1 1 , 1990 o r d e r t h a t d e c l i n e d t o address t h e i s s u e o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n a f t e r A p r i l 7, 1988. 

B e f o r e c o n s i d e r i n g SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n , we r e q u e s t a r e 
sponse f r o m c l a i m a n t w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . C onsequently, 



Bryan G. Oqden, 43 Van N a t t a 27 (1991) 28 

o u r December 1 1 , 1990 o r d e r i s abated and w i t h d r a w n . A t t h e c o n c l u s i o n o f t h e 
a f o r e m e n t i o n e d p e r i o d , we s h a l l t a k e t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 

January 9, 1991 C i t e as 43 Van N a t t a 28 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NEIL C. DUCLOS, Deceased, Claimant 

WCB Case No. TP-90058 
THIRD PARTY DISTRIBUTION ORDER 

W i l l i a m H. Skalak, Claimant A t t o r n e y 
J. D a v i d Thurber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t , t h e p e r s o n a l r e p r e s e n t a t i v e o f t h e deceased w o r k e r ' s e s t a t e , has 
p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g t h e " j u s t and 
p r o p e r " d i s t r i b u t i o n o f proceeds from a t h i r d p a r t y s e t t l e m e n t . ORS 6 5 6 . 5 9 3 ( 3 ) . 
S p e c i f i c a l l y , t h e d i s p u t e i n v o l v e s o b j e c t i o n s from t h e SAIF C o r p o r a t i o n , as pay
i n g agency, t o a proposed e q u a l d i s t r i b u t i o n o f a $155,100 s e t t l e m e n t between 
t h e s u r v i v i n g spouse and t h e decedent's a d u l t c h i l d . We co n c l u d e t h a t t h e p r o 
posed d i s t r i b u t i o n i s j u s t and p r o p e r . 

FINDINGS OF FACT 

I n J u l y 1985 t h e deceased worker d i e d from l u n g cancer. A t t h e t i m e o f 
h i s d e a t h , t h e decedent had been r e t i r e d f o r s e v e r a l y e a r s . He was s u r v i v e d by 
h i s w i f e and h i s 35 year o l d m a r r i e d d a u g h t e r , who was a p p o i n t e d p e r s o n a l r e p r e 
s e n t a t i v e o f h i s e s t a t e . 

The e s t a t e f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r a s b e s t o s - r e l a t e d l u n g 
cancer. SAIF's d e n i a l was e v e n t u a l l y s e t a s i d e by a Referee's o r d e r . There
a f t e r , SAIF began p r o v i d i n g w o r k e r s ' compensation b e n e f i t s . 

The p e r s o n a l r e p r e s e n t a t i v e a l s o i n i t i a t e d a w r o n g f u l d e a t h a c t i o n a g a i n s t 
v a r i o u s a s b e s t o s companies. W i t h SAIF's a p p r o v a l , t h e a c t i o n was s e t t l e d w i t h 
t h e t h i r d p a r t i e s f o r $155,100. I n October 1990, s e t t l e m e n t a p p r o v a l was f u r 
t h e r g r a n t e d by a Multnomah County Probate Court Judge. 

A " P e t i t i o n and Order f o r Apportionment o f Proceeds" was s u b m i t t e d t o t h e 
p r o b a t e c o u r t . The p e t i t i o n s t a t e d t h a t t h e decedent's widow and c h i l d were 
each e n t i t l e d " t o r e c e i v e t h e - amount t h a t would j u s t l y , f a i r l y and r e a s o n a b l y 
compensate them f o r t h e i r p e c u n i a r y l o s s and f o r l o s s o f s o c i e t y , c o mpanionship 
and s e r v i c e s o f decedent." A f t e r d i s t r i b u t i o n o f a t t o r n e y f e e s and l i t i g a t i o n 
c o s t s , t h e p e t i t i o n proposed t o d i s t r i b u t e t h e r e m a i n i n g proceeds e q u a l l y be
tween t h e widow and t h e decedent's a d u l t c h i l d . The Prob a t e C o u r t Judge g r a n t e d 
t h e p e t i t i o n , b u t p r o v i d e d t h a t any d i s p u t e c o n c e r n i n g t h e e f f e c t o f SAIF's l i e n 
a g a i n s t t h e s e t t l e m e n t proceeds would be s u b m i t t e d t o t h e Board. 

The decedent spent v i r t u a l l y a l l o f h i s l e i s u r e t i m e w i t h h i s immediate 
f a m i l y , w h i c h i n c l u d e d h i s w i f e , h i s d a u g h t e r , her husband, and t h e i r two 
c h i l d r e n (ages 7 and 1 0 ) . A f t e r h i s d a u g h t e r ' s m a r r i a g e , t h e decedent main
t a i n e d t h e i r c l o s e r e l a t i o n s h i p by e i t h e r t e l e p h o n e o r n e a r l y d a i l y p e r s o n a l 
v i s i t s . The decedent a l s o p r o v i d e d f i n a n c i a l and e m o t i o n a l s u p p o r t t o h i s 
d a u g h t e r c o n c e r n i n g such m a t t e r s as t h e a c q u i s i t i o n o f her f a m i l y ' s home, t h e 
b e g i n n i n g o f t h e i r own b u s i n e s s , t h e purchase o f h i s g r a n d c h i l d r e n ' s s c h o o l 
c l o t h e s , and t h e s u p p l e m e n t a t i o n o f t h e i r l i v i n g expenses. 
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CONCLUSIONS OF LAW 

I f a wo r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e wor k e r , o r i f d e a t h r e s u l t s f rom 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s , s h a l l e l e c t whether t o r e c o v e r damages from 
t h e t h i r d p e r s o n . ORS 656.578. The proceeds o f any damages r e c o v e r e d f r o m t h e 
t h i r d p e r s o n by t h e worker o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656 . 5 9 3 ( 1 ) . " B e n e f i c i a r y " 
means an i n j u r e d w o r k e r , and t h e husband, w i f e , c h i l d o r dependent o f a wor k e r , 
who i s e n t i t l e d t o r e c e i v e payments under Chapter 656. ORS 6 5 6 . 0 0 5 ( 2 ) . 

Here, as an a d u l t c h i l d , t h e decedent's d a u g h t e r i s n o t a " b e n e f i c i a r y " 
under t h e w o r k e r s ' compensation s t a t u t e s . ORS 656.005 ( 2 ) . Thus, she w i l l 
n e i t h e r r e c e i v e w o r k e r s ' compensation b e n e f i t s as a r e s u l t o f t h e decedent's 
d e a t h n o r w i l l her share o f t h e s e t t l e m e n t proceeds be s u b j e c t t o SAIF's s t a t u 
t o r y l i e n . S c a r i n g v. SAIF, 91 Or App 350, 355, r e v den 306 Or 660 ( 1 9 8 8 ) . 

SAIF has approved o f t h e s e t t l e m e n t o f t h e w r o n g f u l d e a t h a c t i o n f o r 
$155,100. However, c o n t e n d i n g t h a t an e q u a l a l l o c a t i o n o f s e t t l e m e n t proceeds 
between t h e decedent's widow and a d u l t c h i l d i s u n f a i r and u n r e a s o n a b l e , SAIF 
o b j e c t s t o t h e proposed d i s t r i b u t i o n . We d i s a g r e e . 

To b e g i n , SAIF q u e s t i o n s whether t h e decedent's d a u g h t e r s u s t a i n e d pecu
n i a r y l o s s as a r e s u l t o f h i s dea t h . Such a l o s s , i n a d d i t i o n t o t h e l o s s o f 
s o c i e t y , companionship and s e r v i c e s o f t h e decedent, i s ne c e s s a r y f o r r e c o v e r y 
as a dependent under t h e w r o n g f u l d eath s t a t u t e s . ORS 3 0 . 0 2 0 ( 2 ) ( d ) ; 3 0 . 0 3 0 ( 4 ) ; 
30.040. 

The s t a t e m e n t s p r e s e n t e d i n t h e decedent's d a u g h t e r ' s p e t i t i o n t o t h e p r o 
b a t e c o u r t , i n her c a p a c i t y as p e r s o n a l r e p r e s e n t a t i v e o f t h e e s t a t e , f o r 
a p p r o v a l o f t h e s e t t l e m e n t and t h e a l l o c a t i o n o f proceeds, as s u p p o r t e d by t h e 
sworn a t t e s t a t i o n s made i n a f f i d a v i t s from h e r s e l f and her mother, p e r s u a s i v e l y 
e s t a b l i s h t h a t t h e decedent's daughter s u f f e r e d b o t h f i n a n c i a l l y and e m o t i o n a l l y 
f r o m t h e l o s s o f her f a t h e r . Consequently, t h e d a u g h t e r would be e n t i t l e d t o a 
share o f t h e r e c o v e r y i n accordance w i t h her l o s s . ORS 30.040. 

A l t e r n a t i v e l y , SAIF a s s e r t s t h a t an e q u a l a p p o r t i o n m e n t o f t h e s e t t l e m e n t 
proceeds t o t h e decedent's a d u l t daughter i s " e x c e s s i v e , u n w a r r a n t e d , n o t sub
s t a n t i a t e d by t h e e v i d e n c e , and n o t a f a i r and r e a s o n a b l e d i s t r i b u t i o n under t h e 
w o r k e r s ' compensation s t a t u t e s . " Rather t h a n an e q u a l a l l o c a t i o n , SAIF suggests 
t h a t t h e d a u g h t e r would be e n t i t l e d t o a "nominal" share o f t h e proceeds commen
s u r a t e w i t h h er p o s i t i o n as a f u l l y emancipated, a d u l t c h i l d o f t h e r e t i r e d 
d e cedent. F u r t h e r m o r e , as examples o f a "nominal" s h a r e , SAIF r e f e r s t o s e v e r a l 
w r o n g f u l d e a t h s e t t l e m e n t s i n t h e s t a t e o f Washington and Multnomah County, 
Oregon, as w e l l as t h e a d u l t c h i l d r e n ' s p o r t i o n o f t h e s e t t l e m e n t i n t h e S c a r i n g 
case. 

The p a r t i c u l a r s e t t l e m e n t s and s p e c i f i c d i s t r i b u t i o n s i n t h e cases c i t e d 
by SAIF a r e o f l i t t l e a s s i s t a n c e i n d e t e r m i n i n g whether t h e a p p o r t i o n m e n t o f 
proceeds i n t h i s case i s j u s t and p r o p e r . Rather, each case must be ju d g e d on 
i t s own s e t o f c i r c u m s t a n c e s . 

Here, as s e t f o r t h i n t h e decedent's d a u g h t e r ' s sworn p e t i t i o n t o t h e p r o 
b a t e c o u r t , i n her c a p a c i t y as p e r s o n a l r e p r e s e n t a t i v e f o r her f a t h e r ' s e s t a t e , 
and as p e r s u a s i v e l y s u p p o r t e d by sworn a f f i d a v i t s f rom t h e decedent's widow and 
d a u g h t e r , a d i s t r i b u t i o n o f s e t t l e m e n t proceeds i n e q u a l p o r t i o n s r e p r e s e n t s 
j u s t , f a i r , and r e a s o n a b l e compensation f o r t h e i r r e s p e c t i v e f i n a n c i a l and emo
t i o n a l l o s s e s r e s u l t i n g from t h e decedent's d e a t h . Other t h a n SAIF's un s u b s t a n 
t i a t e d s u g g e s t i o n t h a t t h i s s e t t l e m e n t disbursement i s de s i g n e d t o a v o i d SAIF's 
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l i e n , t h e r e i s no b a s i s f o r b e l i e v i n g t h a t any "gamesmanship" has o c c u r r e d i n 
t h i s p roposed a l l o c a t i o n . We f u r t h e r n o t e t h a t t h i s proposed d i s t r i b u t i o n has 
p r e v i o u s l y r e c e i v e d c o n t i n g e n t a p p r o v a l by t h e Probate C o u r t . Under such c i r 
cumstances, we f i n d no grounds t o d i s t u r b a proposed d i s t r i b u t i o n o f s e t t l e m e n t 
proceeds c o n d u c t e d i n accordance w i t h t h e p e r s o n a l r e p r e s e n t a t i v e ' s s t a t u t o r y 
o b l i g a t i o n s . See ORS 3 0 . 0 3 0 ( 4 ) , 30.040; S c a r i n g v. SAIF, s u p r a , a t page 355, n. 
2. 

A c c o r d i n g l y , we h o l d t h a t SAIF's l i e n as a p a y i n g agency a t t a c h e s o n l y t o 
t h e d e c edent's widow's share of. t h e s e t t l e m e n t proceeds. T h e r e f o r e , t h e 
decedent's widow i s d i r e c t e d t o d i s t r i b u t e t o SAIF i t s s t a t u t o r y s h a r e o f t h e 
proceeds f r o m her p o r t i o n o f t h e s e t t l e m e n t i n accordance w i t h ORS 6 5 6 . 5 9 3 ( 1 ) , 
w h i c h we f i n d t o be j u s t and p r o p e r . See ORS 656.593(3). 

I T I S SO ORDERED. 

January 9, 1991 C i t e as 43 Van N a t t a 30 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALBERTA M. LAKEY, Claimant 

WCB Case No. 89-00188 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant A t t o r n e y 
Davis & Bost w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Re f e r e e 
Seymour's o r d e r t h a t awarded c l a i m a n t 45 p e r c e n t (144 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y f o r a neck and back i n j u r y , whereas a D e t e r m i n a t i o n Order 
awarded no permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f uns c h e d u l e d 
permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was awarded 30 p e r c e n t unscheduled permanent d i s a b i l i t y f o r a 
s h o u l d e r i n j u r y by an October 3 1 , 1984 D e t e r m i n a t i o n Order. That D e t e r m i n a t i o n 
Order c l o s e d c l a i m a n t ' s 1984 l e f t s h o u l d e r i n j u r y c l a i m . (Ex. 2 5 ) . C l a i m a n t ' s 
l e f t s h o u l d e r i n j u r y r e s u l t e d i n a permanent r e s t r i c t i o n f r o m p e r f o r m i n g o t h e r 
t h a n s e d e n t a r y work. 

C l a i m a n t s u f f e r e d t h i s neck and back i n j u r y i n November 1987. She f i l e d a 
c l a i m i n March 1988. The c l a i m was i n i t i a l l y d e n i e d , b u t l a t e r a c c e p t e d p u r 
s u a n t t o a September 12, 1988 s t i p u l a t i o n . 

C l a i m a n t s u b s e q u e n t l y e x p e r i e n c e d l e f t s h o u l d e r symptoms, s i m i l a r t o t h o s e 
e x p e r i e n c e d f r o m her 1984 compensable i n j u r y , and r i g h t s h o u l d e r symptoms. 
C l a i m a n t c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r her l e f t s h o u l d e r f r o m 1980 t o t h e 
d a t e o f h e a r i n g . A l t h o u g h t h e r e c o r d r e f l e c t s t h a t c l a i m a n t has some r i g h t 
s h o u l d e r symptoms, no c l a i m has been f i l e d f o r t h a t c o n d i t i o n . 

C l a i m a n t has been compensated f o r t h e l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m h e r l e f t s h o u l d e r c o n d i t i o n . Claimant has n o t r e g a i n e d any o f t h e l o s s o f 
e a r n i n g c a p a c i t y compensated f o r by t h e October 31 , 1984 D e t e r m i n a t i o n O r d er. 

The November 14, 1988 D e t e r m i n a t i o n Order, which c l o s e d t h e neck and back 
c l a i m , awarded no permanent d i s a b i l i t y . 
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The Referee awarded c l a i m a n t 45 p e r c e n t unscheduled permanent d i s a b i l i t y . 
A f t e r o u r de novo r e v i e w o f t h e r e c o r d , and t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s 
p r i o r award o f permanent d i s a b i l i t y , we m o d i f y t h e Referee's award. 

C l a i m a n t ' s c u r r e n t c l a i m was c l o s e d by a November 14, 1988 D e t e r m i n a t i o n 
Order. T h e r e f o r e , t h e " s t a n d a r d s " adopted e f f e c t i v e J u l y 1, 1988, ( f o r m e r OAR 
436-35-001 e t seer), as amended by temporary r u l e s e f f e c t i v e August 19, 1988, 
a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l 
d i s a b i l i t i e s . Former OAR 436-35-270(1). 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r . c l a i m a n t ' s age o f 54 y e a r s i s 1. Former OAR 
436-35-290(3) . 

Cl a i m a n t has a GED. T h e r e f o r e , t h e a p p r o p r i a t e f o r m a l e d u c a t i o n v a l u e i s 
0. Former OAR 436-35-300(3). The p a r t i e s s t i p u l a t e d t h a t t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 3. Former OAR 436-35-300(4). We do n o t d i s t u r b t h a t f i n d i n g . 
The t r a i n i n g v a l u e i s dependent upon whether o r n o t c l a i m a n t has do c u m e n t a t i o n 
d e m o n s t r a t i n g competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Here, c l a i m a n t 
has a c e r t i f i c a t e o f c o m p l e t i o n from a bus i n e s s c o l l e g e . That c e r t i f i c a t e , how
e v e r , as i t i s g e n e r a l i n n a t u r e , does n o t demonstrate competence i n any spe
c i f i c v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 1. For
mer OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l age and e d u c a t i o n v a l u e i s , t h e r e f o r e , 5. 

A d a p t a b i l i t y 

C l a i m a n t i s n o t w o r k i n g as a r e s u l t o f t h e i n j u r y . F u r t h e r , no employment 
has been o f f e r e d . T h e r e f o r e , c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s based on fo r m e r 
OAR 436-35- 3 1 0 ( 4 ) . 

Because c l a i m a n t i s capable o f p e r f o r m i n g s e d e n t a r y work, t h e a p p r o p r i a t e 
a d a p t a b i l i t y v a l u e i s 8. Former OAR 436-35-310(4). 

I m p a i r m e n t 

C l a i m a n t contends e n t i t l e m e n t t o d i s a b i l i t y f o r her r i g h t s h o u l d e r , l e f t 
s h o u l d e r , neck and back c o n d i t i o n s . 

F i r s t , we n o t e t h a t c l a i m a n t contends t h a t her r i g h t s h o u l d e r c o n d i t i o n i s 
compensably r e l a t e d t o her c u r r e n t i n j u r y . The employer, on t h e o t h e r hand, 
contends t h a t c l a i m a n t f a i l e d t o prove t h a t her r i g h t s h o u l d e r c o n d i t i o n i s 
caused by o r r e l a t e d t o her compensable i n j u r y . We agree w i t h t h e employer. 

There i s no p e r s u a s i v e l a y o r m e d i c a l evidence e s t a b l i s h i n g t h a t c l a i m 
a n t ' s c u r r e n t r i g h t s h o u l d e r symptoms a re compensably r e l a t e d t o c l a i m a n t ' s 
c u r r e n t c l a i m f o r neck and back c o n d i t i o n s . T h e r e f o r e , we a r e n o t persuaded 
t h a t c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n i s r e l a t e d t o o r caused by c l a i m a n t ' s 
neck and back i n j u r y . Consequently, we do n o t assess d i s a b i l i t y based on t h a t 
c o n d i t i o n . 

C l a i m a n t a l s o contends e n t i t l e m e n t t o d i s a b i l i t y r e s u l t i n g f r o m her 
c u r r e n t l e f t s h o u l d e r c o n d i t i o n . Claimant e s s e n t i a l l y argues t h a t her c u r r e n t 
l e f t s h o u l d e r c o n d i t i o n i s a r e s u l t o f her compensable 1987 neck and back i n 
j u r y . We d i s a g r e e . 
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C l a i m a n t t e s t i f i e d t h a t she has c o n t i n u e d t o have l e f t s h o u l d e r symptoms 
s i n c e t h e May 6, 1980 i n j u r y . She a l s o t e s t i f i e d t h a t she c o n t i n u e s t o t r e a t 
f o r t h i s c o n d i t i o n . ( T r . 2 5 ) . F u r t h e r m o r e , t h e r e i s no e v i d e n c e t h a t c l a i m 
a n t ' s November 1987 i n j u r y r e s u l t e d i n a worsened l e f t s h o u l d e r c o n d i t i o n . The 
preponderance o f t h e m e d i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s l e f t s h o u l d e r 
c o m p l a i n t s a r e r e l a t e d s o l e l y t o her 1980 i n j u r y . Moreover, i t was as a r e s u l t 
o f t h a t 1980 i n j u r y t h a t c l a i m a n t was l i m i t e d t o p e r f o r m i n g s e d e n t a r y work. 
Based on t h e s e f i n d i n g s , we f i n d t h a t c l a i m a n t ' s l e f t s h o u l d e r c o n d i t i o n was n o t 
caused o r worsened by her 1987 neck and back i n j u r y . C o nsequently, we do n o t 
c o n s i d e r c l a i m a n t ' s c u r r e n t l e f t s h o u l d e r c o n d i t i o n i n r a t i n g t h e e x t e n t o f 
d i s a b i l i t y due t o c l a i m a n t ' s compensable 1987 neck and back i n j u r y . 

C l a i m a n t a l s o contends e n t i t l e m e n t t o d i s a b i l i t y f o r her neck and back 
c o n d i t i o n s , i . e . , c e r v i c a l i m p a i r m e n t . As t h e r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s neck and back c o n d i t i o n s were caused by her 1987 compensable i n j u r y , 
we p r o c e e d t o r a t e c l a i m a n t ' s permanent impairment r e s u l t i n g f r o m t h e s e c o n d i 
t i o n s . 

C l a i m a n t c u r r e n t l y s u f f e r s from l o s s o f c e r v i c a l range o f m o t i o n and d i s 
a b l i n g p a i n , b o t h o f w h i c h a re r a t a b l e under t h e s t a n d a r d s . 

C l a i m a n t ' s r a t a b l e l o s s o f c e r v i c a l range o f m o t i o n i n c l u d e s 30 degrees 
l e f t l a t e r a l f l e x i o n , f o r a v a l u e o f 1. Former OAR 436-35-360(4). C l a i m a n t ' s 
t o t a l l o s s o f c e r v i c a l range o f m o t i o n i s 1 p e r c e n t . 

D i s a b l i n g p a i n w h i c h r e s u l t s i n permanent l o s s o f use o r f u n c t i o n i s 
r a t a b l e under t h e s t a n d a r d s as impairment. Former OAR 4 3 6 - 3 5 - 3 2 0 ( 1 ) ( a ) ; 
D a n i e l M. A l i r e , 41 Van N a t t a 752 (1989). The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t 
s u f f e r s d i s a b l i n g p a i n w h i c h permanently r e s t r i c t s her a b i l i t y t o work and t o 
p e r f o r m e v e r y d a y t a s k s around her home. T h e r e f o r e , we f i n d t h a t c l a i m a n t 
s u f f e r s 5 p e r c e n t d i s a b l i n g p a i n r e s u l t i n g from her i n j u r y . 

A f t e r c o m b i n i n g c l a i m a n t ' s m u l t i p l e r e s i d u a l s , 1 p e r c e n t f o r l o s s o f 
c e r v i c a l r ange o f m o t i o n and 5 p e r c e n t f o r d i s a b l i n g p a i n , we f i n d t h a t 
c l a i m a n t ' s t o t a l i m p a i r m e n t i s 6. 

Compu t a t i o n o f Unscheduled D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 4, t h e sum i s 5. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 8, t h e p r o d u c t i s 40. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 6, t h e r e s u l t i s 
46 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 43 6 - 3 5 - 2 8 0 ( 7 ) . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 46 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
ORS 656.283(7) and 656.295( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390 (1 9 8 7 ) . 

Here, however, t h e r e i s no evidence t h a t c l a i m a n t s u f f e r s permanent d i s 
a b i l i t y i n excess o f t h a t awarded under t h e s t a n d a r d s . T h e r e f o r e , we do n o t 
f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s more t h a n 46 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 
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The employer contends t h a t because c l a i m a n t a l r e a d y has been compensated 
f o r t h e l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from c l a i m a n t ' s l e f t s h o u l d e r c o n d i 
t i o n , by t h e p r e v i o u s October 3 1 , 1984 D e t e r m i n a t i o n Order, c l a i m a n t s h o u l d n o t 
a g a i n be compensated f o r t h a t same l o s s o f e a r n i n g c a p a c i t y . 

C l a i m a n t contends t h a t her c o n d i t i o n s a r e n o t t h e same as r e s u l t e d f r o m 
her compensable 1984 i n j u r y , and t h e r e f o r e , c o u l d n o t have been compensated f o r 
by an e a r l i e r award. 

I n Mary A. V o q e l a a r , 42 Van N a t t a 2846 ( 1 9 9 0 ) , we a n a l y z e d b o t h f o r m e r 
ORS 656.214(5) and ORS 656.222 and de t e r m i n e d , e s s e n t i a l l y , t h a t r e g a r d l e s s o f 
whet h e r o r n o t ORS 656.222 i s i n t e r p r e t e d by t h e Court o f Appeals t o a p p l y o n l y 
t o s c h e d u l e d permanent d i s a b i l i t y awards, former ORS 65 6 . 2 1 4 ( 5 ) , i t s e l f , p r o 
v i d e s t h a t an i n j u r e d worker i s e n t i t l e d t o t h a t unscheduled permanent d i s a b i l 
i t y w h i c h r e s u l t s f r o m t h e i n j u r y i n q u e s t i o n . However, we f u r t h e r reasoned i n 
V o q e l a a r t h a t t h e worker i s n o t e n t i t l e d t o be d o u b l y compensated f o r a perma
ne n t l o s s o f e a r n i n g c a p a c i t y which would have r e s u l t e d f r o m t h e i n j u r y i n ques
t i o n , b u t w h i c h had a l r e a d y been produced by an e a r l i e r a c c i d e n t and compensated 
by a p r i o r award. Mary A. Voqelaar, supra; See Thomason v. SAIF, 73 Or App 319, 
322 ( 1 9 8 5 ) ; Lawrence W. S c o t t , 40 Van N a t t a 1721 ( 1 9 8 8 ) . 

I n V o q e l a a r , we de t e r m i n e d t h e e x t e n t o f t h e c l a i m a n t ' s u n s cheduled perma
ne n t d i s a b i l i t y by f i r s t d e t e r m i n i n g t h e e x t e n t o f d i s a b i l i t y under t h e " s t a n d 
a r d s " o r by c l e a r and c o n v i n c i n g evidence. Then, a d e t e r m i n a t i o n was made 
whe t h e r , and t o what e x t e n t , t h a t d e t e r m i n a t i o n i n c l u d e d u n s c h e d u l e d permanent 
d i s a b i l i t y w h i c h was n o t due t o t h e c u r r e n t i n j u r y because i t was a l r e a d y e x i s t 
i n g b e f o r e t h e c u r r e n t i n j u r y . T h e r e f o r e , i n cases where t h e c l a i m a n t has p r i o r 
u n s c h e d u l e d permanent d i s a b i l i t y , e x t e n t o f permanent d i s a b i l i t y i s d e t e r m i n e d 
by b o t h an a p p l i c a t i o n o f t h e sta n d a r d s and by c o n s i d e r a t i o n o f any p r i o r perma
ne n t d i s a b i l i t y awards. Mary A. Voqelaar, supra. 

We proc e e d w i t h our d e t e r m i n a t i o n . P r e v i o u s l y , c l a i m a n t r e c e i v e d 30 p e r 
c e n t f o r her compensable 1980 l e f t s h o u l d e r i n j u r y . T h i s award was c a l c u l a t e d 
under t h e " g u i d e l i n e s " and was based on t h e f a c t t h a t c l a i m a n t ' s l e f t s h o u l d e r 
i n j u r y l i m i t e d c l a i m a n t t o s e d e n t a r y work. 

Here, we have found t h a t c l a i m a n t i s e n t i t l e d t o 46 p e r c e n t unscheduled 
permanent d i s a b i l i t y under an a p p l i c a t i o n o f t h e " s t a n d a r d s . " We have found 
t h a t t h e r e i s no c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s more t h a n 
t h a t amount. F u r t h e r , our " s t a n d a r d s " c a l c u l a t i o n was computed based on t h e 
f a c t t h a t c l a i m a n t remains capable o f p e r f o r m i n g s e d e n t a r y work. We n o t e t h a t 
t h e neck and back i n j u r y d i d n o t i n c r e a s e c l a i m a n t ' s work r e s t r i c t i o n s . 

Where e i t h e r o f two o r more awards are d e t e r m i n e d by methods o t h e r t h a n 
a p p l i c a t i o n o f t h e " s t a n d a r d s , " t h e be s t we can do i s t o > a t t e m p t t o d e t e r m i n e 
and c o n s i d e r t o what e x t e n t a p r i o r award and l o s s o f e a r n i n g c a p a c i t y i s based 
on t h e same permanent l i m i t a t i o n s and v o c a t i o n a l f a c t o r s as where r e l i e d on i n 
t h e subsequent e v a l u a t i o n o f permanent d i s a b i l i t y . Here, ' we have fou n d t h a t 
c l a i m a n t ' s c u r r e n t l i m i t a t i o n t o se d e n t a r y work has been p r e v i o u s l y c o n s i d e r e d 
and compensated by t h e 1980 permanent d i s a b i l i t y award. 

We n o t e t h a t c o n s i d e r a t i o n o f c l a i m a n t ' s p r i o r award i n d e t e r m i n i n g 
c l a i m a n t ' s c u r r e n t award cannot be performed w i t h m a t h e m a t i c a l p r e c i s i o n . We 
a l s o r e f r a i n f r o m u n d e r t a k i n g a mechanical o f f s e t . Norby v. SAIF, 303 Or 536 
( 1 9 8 7 ) . Under such c i r c u m s t a n c e s , we f i n d c o n s i d e r a t i o n o f t h i s l o s s o f e a r n i n g 
c a p a c i t y t o a p p r o x i m a t e 20 p e r c e n t o f t h e p r i o r award. To a v o i d d o u b l y compen
s a t i n g c l a i m a n t f o r t h e same l o s s o f e a r n i n g c a p a c i t y , we reduce c l a i m a n t ' s c u r 
r e n t d i s a b i l i t y award o f 46 p e r c e n t , as c a l c u l a t e d under t h e s t a n d a r d s , by 20 
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p e r c e n t . A c c o r d i n g l y , we conclu d e t h a t 26 p e r c e n t o f t h e c u r r e n t award d e t e r 
mined by t h e " s t a n d a r d s " r e p r e s e n t s c l a i m a n t ' s permanent d i s a b i l i t y w h i c h was 
n o t p r e s e n t p r i o r t o t h e 1988 i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1989 i s m o d i f i e d . I n l i e u o f t h e . 
Re f e r e e ' s i n c r e a s e d award, and i n a d d i t i o n t o t h e October 3 1 , 1984 D e t e r m i n a t i o n 
Order, c l a i m a n t i s awarded 26 p e r c e n t (83.2 degrees) unscheduled permanent d i s 
a b i l i t y , w h i c h i s her t o t a l award t o d a t e f o r her neck and back i n j u r y . C l a i m 
a n t ' s a t t o r n e y f e e p a y a b l e o u t o f compensation s h a l l be a d j u s t e d a c c o r d i n g l y . 

J a nuary 9, 1991 C i t e as 43 Van N a t t a 34 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWARD R. MONTPART, Claimant 

WCB Case No. 89-20402 
ORDER ON REVIEW 

P h i l H. R i n g l e , J r . , Claimant A t t o r n e y 
S t o e l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Crumme's o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f an i n d u s t r i a l i n j u r y c l a i m . On r e v i e w t h e i s s u e s a r e 
whether t h e c l a i m i s b a r r e d due t o l a t e f i l i n g and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t has a p r e e x i s t i n g low back c o n d i t i o n w h i c h r e s u l t e d i n a l a m i n e c 
tomy i n 1985. C l a i m a n t ' s back p a i n r e s o l v e d a f t e r t h e s u r g e r y . 

On November 29, 1987, c l a i m a n t f e l l and t w i s t e d a t work when a c h a i r back 
gave way. C l a i m a n t f e l t a wre n c h i n g s e n s a t i o n . C l a i m a n t r e p o r t e d t h e i n c i d e n t 
t o t h e company n u r s e t h e f o l l o w i n g day. 

A few days l a t e r , c l a i m a n t was e x p e r i e n c i n g low back and r i g h t l e g p a i n . 
C l a i m a n t l o s t no t i m e f r o m work. He d i d n o t seek m e d i c a l t r e a t m e n t f o r back 
problems u n t i l he saw a c h i r o p r a c t o r on June 30, 1989. I n September 1989 he 
began t r e a t i n g a t K a i s e r . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h o s e p o r t i o n s o f t h e Referee's o r d e r on r e c o n s i d e r a t i o n under 
t h e h e a d i n g " T i m e l y N o t i c e o f I n j u r y . " 

We c o n c l u d e t h a t c l a i m a n t has f a i l e d t o s u s t a i n h i s burden o f p r o v i n g t h a t 
t h e i n c i d e n t i n November 1987 was a m a t e r i a l cause o f d i s a b i l i t y o r o f a need 
f o r m e d i c a l t r e a t m e n t . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c r e d i b l e t e s t i m o n y was s u f f i c i e n t t o 
e s t a b l i s h t h a t t h e i n c i d e n t i n November 1987 was a m a t e r i a l cause o f c l a i m a n t ' s 
need f o r t r e a t m e n t i n June 1989. We d i s a g r e e . N o t w i t h s t a n d i n g t h e f a c t t h a t 
c l a i m a n t n o t i c e d p a i n j u s t a few days a f t e r t h e i n c i d e n t , t h e p a i n d i d n o t cause 
him t o seek m e d i c a l a t t e n t i o n f o r w e l l over one year. Under t h e s e c i r c u m s t a n c e s , 
we c o n c l u d e t h a t t h e c a u s a t i o n o f c l a i m a n t ' s problems f o r w h i c h he sought medi
c a l t r e a t m e n t i n June 1989 i s a complex m e d i c a l q u e s t i o n w h i c h r e q u i r e s e x p e r t 
e v i d e n c e . 
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There i s no e x p e r t o p i n i o n t h a t t h e i n c i d e n t i n November 1987 i s a mate
r i a l cause o f c l a i m a n t ' s need f o r t r e a t m e n t i n June 1989. The f a c t t h a t t h e 
Western M e d i c a l C o n s u l t a n t s o p i n e d t h a t t h e November 1987 i n c i d e n t was n o t t h e 
s o l e cause o f c l a i m a n t ' s problem i s n o t s u f f i c i e n t t o draw t h e i n f e r e n c e t h a t 
t h e i n c i d e n t i s a m a t e r i a l cause. A c c o r d i n g l y , c l a i m a n t has f a i l e d t o s u s t a i n 
h i s b u r d en o f p r o o f . The d e n i a l w i l l be r e i n s t a t e d . 

ORDER 

The Referee's o r d e r d a t e d March 2, 1990, as amended A p r i l 1 1 , 1990 i s 
r e v e r s e d . The s e l f - i n s u r e d employer's d e n i a l o f September 1, 1989 i s r e i n s t a t e d 
and u p h e l d . 

J a n u a r y 9, 1991 C i t e as 43 Van N a t t a 35 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHUCK NORTHCUTT, Claimant 
WCB Case No. 89-14670 

ORDER ON REVIEW 
Malagon, e t a l . , C l a i m a n t A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r t h a t awarded 
an assessed a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d by c l a i m a n t ' s c o u n s e l b e f o r e SAIF 
r e s c i n d e d i t s d e n i a l . On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t i n j u r e d h i s low back i n 1983, w h i l e w o r k i n g f o r an employer i n 
t h e s t a t e o f Idaho. As a r e s u l t o f t h e i n j u r y , he underwent a laminectomy and 
d i s c e c t o m y a t t h e L-5, S-l l e v e l . 

On J u l y 12, 1989, c l a i m a n t f i l e d a c l a i m a g a i n s t h i s Oregon employer, 
s t a t i n g t h a t when he bent over t o p i c k up c a r t o n s a t work, he f e l t p a i n i n h i s 
l o w e r back. 

A J u l y 17, 1989 CT scan o f t h e lu m b o s a c r a l s p i n e showed d i s c b u l g i n g a t 
L3-4 and L4-5, w i t h some element o f h e r n i a t e d d i s c m a t e r i a l a t b o t h l e v e l s . 
O t h e r t h a n d e g e n e r a t i v e change, no o t h e r a b n o r m a l i t i e s were seen. 

On J u l y 25, 1989, SAIF d e n i e d c l a i m a n t ' s c l a i m f o r a back s t r a i n and 
r u p t u r e d d i s c . 

A h e a r i n g was scheduled t o be h e l d on November 6, 1989, on t h e i s s u e o f 
SAIF's d e n i a l o f c o m p e n s a b i l i t y . P r i o r t o h e a r i n g , SAIF r e s c i n d e d i t s d e n i a l 
and t h e p a r t i e s e n t e r e d i n t o a s t i p u l a t e d s e t t l e m e n t . 

The r e m a i n i n g i s s u e t o be deter m i n e d by t h e Referee was t h a t o f c l a i m a n t ' s 
e n t i t l e m e n t t o an assessed f e e f o r s e r v i c e s r e n d e r e d b e f o r e SAIF r e s c i n d e d i t s 
d e n i a l . I n a December 26, 1989 O p i n i o n and Order, t h e Referee awarded an 
assessed a t t o r n e y f e e o f $3,037.50, payable by SAIF. 

CONCLUSIONS OF LAW AND OPINION 

The R eferee awarded an assessed a t t o r n e y f e e a l t h o u g h SAIF had r e s c i n d e d 
i t s d e n i a l b e f o r e t h e h e a r i n g . He h e l d r t h a t an a d m i n i s t r a t i v e r u l e , OAR 438-15-
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0 3 0 ( 1 ) , p r o v i d e d a b a s i s f o r an award where t h e a t t o r n e y i s i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r a c l a i m a n t w i t h o u t a h e a r i n g . A l t e r n a t i v e l y , t h e 
Ref e r e e h e l d t h a t , i n t h i s case, c l a i m a n t had f i n a l l y p r e v a i l e d by means o f a 
s t i p u l a t i o n . F i n a l l y , t h e Referee h e l d t h a t , f o r p o l i c y r e a s o n s , an a t t o r n e y 
f e e s h o u l d be assessed i n such c i r c u m s t a n c e s . We d i s a g r e e . 

On r e v i e w , SAIF argues t h a t t h e p r e s e n t case i s c o n t r o l l e d by Duane L. 
Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) , a case which i s s u e d subsequent t o t h e R e f e r e e ' s 
o r d e r . I n Jones, we h e l d t h a t a c l a i m a n t ' s a t t o r n e y would n o t be e n t i t l e d t o an 
assessed f e e when t h e i n s u r e r r e a s o n a b l y i s s u e s and t h e n r e s c i n d s a d e n i a l be
f o r e a h e a r i n g . Duane L. Jones, supra. 

SAIF contends t h a t , under t h e Jones case, t h e r e i s no b a s i s f o r an 
assessed f e e where i t has r e s c i n d e d i t s d e n i a l p r i o r t o h e a r i n g . SAIF a l s o 
n o t e s t h a t t h e Jones case i n v a l i d a t e d t h a t p o r t i o n o f OAR 438-15-030(1) w h i c h 
a l l o w e d a c a r r i e r - p a i d a t t o r n e y f e e w i t h o u t a h e a r i n g . 

C l a i m a n t argues t h a t t h e q u e s t i o n i n t h i s case i s n o t s i m p l y w h e t h e r SAIF 
must pay an assessed f e e when i t r e s c i n d s a d e n i a l p r i o r t o h e a r i n g , b u t whether 
i t must pay an assessed f e e when i t r e s c i n d s an unreasonable d e n i a l . I n t h e 
p r e s e n t case, c l a i m a n t argues t h a t t h e p a r t i e s s t i p u l a t e d t h a t SAIF's d e n i a l was 
u n r e a s o n a b l e and t h a t c l a i m a n t was e n t i t l e d t o a 15 p e r c e n t p e n a l t y o f a l l com
p e n s a t i o n t h e n due a t t h e t i m e t h e d e n i a l was r e s c i n d e d . C l a i m a n t contends 
t h a t , f o r t h i s r e a s o n , an assessed f e e under ORS 656.382(1) i s a p p r o p r i a t e . 

C l a i m a n t argues t h a t , i n t h i s case, SAIF p r e s e n t e d no r e a s o n a t h e a r i n g t o 
s u p p o r t i t s d e n i a l . C l a i m a n t contends t h a t no i n v e s t i g a t i o n was c o n d u c t e d and 
SAIF had no r e a s o n t o i s s u e t h e d e n i a l . Claimant a s s e r t s t h a t i t was h i s coun
s e l t h a t was r e q u i r e d t o conduct t h e i n v e s t i g a t i o n , w h i c h i n v o l v e d o b t a i n i n g 
m e d i c a l documents f r o m a d i f f e r e n t s t a t e and h a v i n g t h e t r e a t i n g p h y s i c i a n docu
ment t h e c o m p e n s a b i l i t y o f t h e c l a i m . 

I n t h e p r e s e n t case, a l t h o u g h c l a i m a n t has a s s e r t e d t h a t SAIF s t i p u l a t e d 
t h a t i t s d e n i a l was u n r e a s o n a b l e , we are unable t o f i n d such a s t i p u l a t i o n i n 
t h e r e c o r d . Our r e v i e w i s l i m i t e d t o t h e r e c o r d b e f o r e us. ORS 6 5 6 . 2 9 5 ( 5 ) . 
The R e f e r e e f o u n d , and we agree, t h a t t h e r e i s n o t adequate e v i d e n c e i n t h e 
r e c o r d t o e s t a b l i s h e n t i t l e m e n t t o a f e e under ORS 656.382 ( 1 ) . I n o t h e r words, 
we a r e u n a b l e t o c o n c l u d e t h a t SAIF's d e n i a l was un r e a s o n a b l e and we d e c l i n e t o 
assess an a t t o r n e y f e e on t h a t b a s i s . 

The r e m a i n d e r o f c l a i m a n t ' s b r i e f addresses t h e v a l i d i t y o f t h e Duane L. 
Jones d e c i s i o n . We adhere t o our r u l i n g i n t h a t case. We, t h e r e f o r e , r e v e r s e 
t h e R e f e r e e ' s award o f an assessed a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d by 
c l a i m a n t ' s c o u n s e l b e f o r e SAIF r e s c i n d e d i t s d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1989, as r e c o n s i d e r e d by t h e March 
6, 1990 o r d e r , i s r e v e r s e d . The $3,037.50 assessed a t t o r n e y f e e awarded by t h e 
R e f e r e e , t o be p a i d by t h e SAIF C o r p o r a t i o n , i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY SALAZAR, Claimant, 

and I n t h e M a t t e r o f t h e Complying S t a t u s o f 
JOSE V. C. MARTINEZ, dba The B u l l Ring Restaurant, Employer 

WCB Case No. 89-06316 
ORDER OF DISMISSAL (REMANDING) 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
W i t t r o c k & O'Brien, A t t o r n e y s 

David Fowler ( S a i f ) , Defense A t t o r n e y 
i 1 

The a l l e g e d noncomplying employer, Jose V. C. M a r t i n e z , has r e q u e s t e d 
r e v i e w o f t h e Referee's J u l y 28, 1989 o r d e r , as amended August 18, 1989, whic h 
d i s m i s s e d h i s r e q u e s t f o r h e a r i n g c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s acceptance, 
on h i s b e h a l f , o f c l a i m a n t ' s i n j u r y c l a i m . 

The employer concedes t h a t h i s r e q u e s t f o r r e v i e w i s s u b m i t t e d more t h a n 
30 days a f t e r t h e d a t e o f t h e Referee's o r d e r s . However, he n o t e s t h a t he was 
no t m a i l e d a copy o f e i t h e r o f t h o s e o r d e r s and o n l y r e c e n t l y r e c e i v e d n o t i c e o f 
t h e o r d e r s a f t e r he r e t a i n e d l e g a l c o u n s e l who was a b l e t o p r o v i d e him w i t h 
c o p i e s o f t h e o r d e r s . We r e t u r n t h i s m a t t e r t o t h e Referee . 

FINDINGS OF FACT 

The employer, p r o se, r e q u e s t e d a h e a r i n g c o n c e r n i n g SAIF's acceptance, on 
h i s b e h a l f , o f c l a i m a n t ' s i n j u r y c l a i m . The Referee g r a n t e d c l a i m a n t ' s and 
SAIF's m o t i o n t o d i s m i s s t h e h e a r i n g r e q u e s t . 

On J u l y 28, 1990, t h e Referee i s s u e d an O p i n i o n and Order, d i s m i s s i n g t h e 
employer's h e a r i n g r e q u e s t . On August 18, 1990, t h e Referee i s s u e d an amended 
o r d e r p r o v i d i n g t h a t SAIF pay c l a i m a n t ' s r e a s o n a b l e a t t o r n e y f e e on t h e em
p l o y e r ' s b e h a l f . N e i t h e r o r d e r i n d i c a t e d t h a t a copy had been m a i l e d t o t h e 
employer. 

On a p p r o x i m a t e l y November 16, 1990, t h e employer's a t t o r n e y o b t a i n e d 
c o p i e s o f t h e Referee's o r d e r s . T h e r e a f t e r , t h e employer r e q u e s t e d Board r e v i e w 
o f t h e o r d e r s . 

ULTIMATE FINDING OF FACT 

The a l l e g e d noncomplying employer was not m a i l e d a copy o f t h e Referee's 
o r d e r s . 

CONCLUSIONS OF LAW 

A Refer e e ' s o r d e r s h a l l be m a i l e d t o a l l p a r t i e s i n i n t e r e s t . ORS 
65 6 . 2 8 9 ( 2 ) . " P a r t y " means a c l a i m a n t f o r compensation, t h e employer o f t h e 
i n j u r e d w o r k e r a t t h e t i m e o f i n j u r y and t h e i n s u r e r , i f any, o f such employer. 
ORS 656 . 0 0 5 ( 1 9 ) . 

Here, t h e employer, a p a r t y i n i n t e r e s t t o t h e p r o c e e d i n g , was n o t m a i l e d 
a copy o f t h e Referee's o r d e r s . T h e r e f o r e , t h e o r d e r s a r e n o t f i n a l and a r e n o t 
s u b j e c t t o o u r r e v i e w . ORS 656.289(2), ( 3 ) ; R i c h a r d F. T a y l o r , 40 Van N a t t a 384 
( 1 9 8 8 ) ; M a r t i n N. Manning, 40 Van N a t t a 374 (1 9 8 8 ) . 

Inasmuch as t h e Referee's o r d e r s are not f i n a l , t h e noncomplying em
p l o y e r ' s r e q u e s t f o r Board r e v i e w i s premature. A c c o r d i n g l y , t h e r e q u e s t f o r 
r e v i e w i s d i s m i s s e d . 

We n o t e t h a t t h e Referee who i s s u e d t h e s e o r d e r s i s no l o n g e r w i t h t h e 
Board. T h e r e f o r e , t h i s m a t t e r i s r e f e r r e d t o t h e P r e s i d i n g R eferee w i t h i n 
s t r u c t i o n s t o i s s u e a r e p u b l i s h e d and f i n a l o r d e r b e a r i n g a new d a t e o f a c t u a l 
m a i l i n g t o a l l p a r t i e s t o t h i s p r o c e e d i n g , i n c l u d i n g t h e i r r e s p e c t i v e r e p r e s e n 
t a t i v e s . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RAYMUN B. SAVALAS, Claimant 

WCB Case No. 90-0303M 
OWN MOTION DETERMINATION ON RECONSIDERATION 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

On December 13, 1990, we abated our November 14, 1990 o r d e r t h a t d e c l i n e d 
t o c l o s e c l a i m a n t ' s own m o t i o n c l a i m because t h e s e l f - i n s u r e d employer had n o t 
i s s u e d a n o t i c e o f c l o s u r e . See OAR 438-12-055. We t o o k t h i s a c t i o n t o f u r t h e r 
c o n s i d e r t h e employer's r e q u e s t f o r reimbursement f r o m t h e Reopened Claims 
Reserve f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing upon t h e employer's August 
17, 1987 v o l u n t a r y r e o p e n i n g o r , a l t e r n a t i v e l y , b e g i n n i n g w i t h c l a i m a n t ' s 
March 9, 1989 s u r g e r y . We deny t h e r e q u e s t f o r reimbursement a u t h o r i z a t i o n . 

The r e l e v a n t f a c t s f o l l o w . C l a i m a n t ' s a g g r a v a t i o n r i g h t s under a 1980 
r i g h t knee i n j u r y c l a i m e x p i r e d i n A p r i l 1987. I n June 1987, Dr. B e r t , o r t h o p e 
d i s t , r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m a t o t a l knee r e p l a c e m e n t . M e d i c a l 
o p i n i o n s recommending a g a i n s t such a s u r g i c a l p r o c e d u r e were a l s o r e c e i v e d . The 
employer v o l u n t a r i l y reopened t h e c l a i m and began p a y i n g t e m p o r a r y d i s a b i l i t y 
b e n e f i t s e f f e c t i v e August 17, 1987. On September 23, 1987, c l a i m a n t underwent a 
r i g h t knee a r t h r o s c o p i c debridement performed by Dr. Schroeder, o r t h o p e d i s t . 

On November 2, 1987, c l a i m a n t r e t u r n e d t o l i g h t d u t y work. The employer 
ceased p a y i n g t e m p o r a r y d i s a b i l i t y b e n e f i t s e f f e c t i v e November 1, 1987, w i t h o u t 
s e e k i n g a Board own m o t i o n d e t e r m i n a t i o n . The employer r e i n s t a t e d t h e s e bene
f i t s on F e b r u a r y 12, 1988 and c o n t i n u e d w i t h t h e s e payments u n t i l A p r i l 14, 
1988. Once a g a i n , no c l o s u r e o r d e r was sought o r i s s u e d . 

On Oc t o b e r 3 1 , 1988, Dr. B e r t t o o k c l a i m a n t o f f work u n t i l f u r t h e r n o t i c e . 
On November 1, 1988, Dr. B e r t a g a i n recommended a t o t a l knee r e p l a c e m e n t . The 
employer r e i n s t i t u t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s . The s u r g e r y was e v e n t u a l l y 
p e r f o r m e d on March 9, 1989. 

On A p r i l 4, 1990, t h e employer r e q u e s t e d t h e iss u a n c e o f a D e t e r m i n a t i o n 
Order. S i n c e c l a i m a n t ' s own m o t i o n r i g h t s had e x p i r e d , t h e r e q u e s t was f o r 
warded t o t h e Board. On November 14, 1990, we i s s u e d our o r d e r , c o n c l u d i n g t h a t 
no d e t e r m i n a t i o n c o u l d be made u n t i l t h e employer i s s u e d a N o t i c e o f C l o s u r e 
under OAR 438-12-055. On November 28, 1990, t h e employer i s s u e d i t s c l o s u r e 
n o t i c e . To d a t e , no r e q u e s t f o r r e v i e w o f t h a t n o t i c e p u r s u a n t t o OAR 438-12-
060 has been r e c e i v e d . 

The employer now seeks a Board o r d e r r e o p e n i n g t h i s c l a i m and a u t h o r i z a 
t i o n t o r e c o v e r reimbursement from t h e Reopened Claim Reserve. Inasmuch as t h e 
employer v o l u n t a r i l y reopened t h i s c l a i m i n August 1987 and t h e c l a i m has r e 
mained reopened s i n c e t h a t t i m e , we conclude t h a t i t i s unnecessary f o r t h e 
Board t o o r d e r r e o p e n i n g o f t h e c l a i m . F u r t h e r m o r e , were we t o award t e m p o r a r y 
d i s a b i l i t y b e n e f i t s under our Own M o t i o n a u t h o r i t y , we would d e c l i n e t o g r a n t 
a u t h o r i z a t i o n t o r e c o v e r t h e b e n e f i t s p a i d s i n c e August 1987 f r o m t h e Reopened 
Claims Reserve. We r e a c h t h e s e c o n c l u s i o n s based on t h e f o l l o w i n g r e a s o n i n g . 

ORS 656.625(1) p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Reopened 
Claims Reserve w i t h i n t h e I n s u r a n c e and Finance Fund f o r t h e purpose o f r e i m 
b u r s i n g t h e a d d i t i o n a l amounts o f compensation p a y a b l e t o i n j u r e d w o r k e r s t h a t 
r e s u l t s f r o m any award made by t h e board p u r s u a n t t o ORS 656.278 a f t e r J a n u a r y 
1, 1988." N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f law, any reimbursement f r o m 
t h e Reopened Claims Reserve s h a l l be i n such amounts as t h e Board p r e s c r i b e s and 
o n l y t o t h e e x t e n t t h a t funds a r e a v a i l a b l e i n t h e r e s e r v e . ORS 6 5 6 . 6 2 5 ( 1 ) . 
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These p r o v i s i o n s became o p e r a t i v e January 1, 1988. Oregon Laws 1987, Chapter 
884, S e c t i o n 63; Andy Webb, 40 Van N a t t a 586 (19 8 8 ) . 

To promote t h e v o l u n t a r y r e o p e n i n g o f own m o t i o n c l a i m s , we have a u t h o 
r i z e d reimbursement f r o m t h e r e s e r v e t o c a r r i e r s who have v o l u n t a r i l y reopened 
c l a i m s a f t e r January 1, 1988 p r o v i d e d t h a t t h e c i r c u m s t a n c e s s a t i s f y t h e 
r e q u i r e m e n t s f o r t e m p o r a r y d i s a b i l i t y awards under ORS 65 6 . 2 7 8 ( 1 ) . We have 
t a k e n such an approach t o assure c a r r i e r s who are o t h e r w i s e wary o f r e o p e n i n g 
c l a i m s w i t h o u t a Board o r d e r t h a t t h e i r e n t i t l e m e n t t o reimbursement p u r s u a n t t o 
ORS 656.625 w i l l n o t be impacted by t h e i r d e c i s i o n t o v o l u n t a r i l y reopen. 

Y e t , o ur a u t h o r i z a t i o n has not been extended t o c l a i m s w h i c h have been 
v o l u n t a r i l y reopened p r i o r t o t h e a d o p t i o n o f ORS 656.625 and t h e c r e a t i o n o f 
t h e Reopened Claims Reserve. Were we t o ex t e n d a u t h o r i z a t i o n t o p r e - J a n u a r y 1, 
1988 v o l u n t a r y r e o p e n i n g s , we would be p e r m i t t i n g c a r r i e r s t o r e c e i v e r e i m b u r s e 
ment f o r payments t h a t t h e y had no e x p e c t a t i o n o f r e c o v e r i n g f r o m a source t h a t 
d i d n o t e x i s t a t t h e t i m e t h e d e c i s i o n was made t o pay t h e b e n e f i t s . We d e c l i n e 
t o a p p l y t h e s t a t u t e r e t r o a c t i v e l y . 

I n any e v e n t , we are n o t persuaded t h a t a c l a i m r e o p e n i n g b e f o r e January 
1, 1988, can q u a l i f y as an award made "pursuant t o ORS 656.278 a f t e r January 1, 
1988," as p r o v i d e d i n ORS 656.625. E f f e c t i v e January 1, 1988, ORS 656.278 was 
amended t o l i m i t t h e a v a i l a b i l i t y o f own mo t i o n r e l i e f . That amendment c o i n 
c i d e d w i t h t h e c r e a t i o n o f t h e Reopened Claims Reserve, e v i d e n c i n g l e g i s l a t i v e 
i n t e n t t o a l l o w reimbursement f o r o n l y t h o s e awards made p u r s u a n t t o t h e c u r r e n t 
v e r s i o n o f ORS 656.278. Inasmuch as c l a i m s reopened b e f o r e January 1, 1988, 
were reopened under t h e former v e r s i o n o f ORS 656.278, t h e y cannot q u a l i f y f o r 
reimbursement under ORS 656.625. 

Here, t h e employer v o l u n t a r i l y reopened t h e c l a i m i n August 1987. 
A l t h o u g h i t t e r m i n a t e d c l a i m a n t ' s temporary d i s a b i l i t y i n November 1987 and 
s u b s e q u e n t l y r e i n s t i t u t e d h i s b e n e f i t s i n 1988, t h e c l a i m was never c l o s e d a f t e r 
t h e August 1987 r e o p e n i n g . Under such c i r c u m s t a n c e s , n o t w i t h s t a n d i n g our s t a t e 
ments i n o u r November 14, 1990 o r d e r t h a t t h e c l a i m was " v o l u n t a r i l y reopened" 
as o f F e b r u a r y 12, 1988, we conclude t h a t t h e c l a i m has remained i n open s t a t u s 
s i n c e August 1987. Thus, because t h e c l a i m was v o l u n t a r i l y reopened i n 1987, 
b e f o r e t h e a d o p t i o n o f ORS 656.625, we f u r t h e r h o l d t h a t t h e employer i s n o t 
e n t i t l e d t o reimbursement from t h e Reopened C l a i m Reserve. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r November 14, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
r e c o n s i d e r a t i o n and appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Janu a r y 10, 1991 C i t e as 43 Van N a t t a 39 C1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA L. BARTRUFF, Claimant 

WCB Case No. 89-14710 
ORDER OF ABATEMENT 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
A l a n L. Ludwick ( S a i f ) , Defense A t t o r n e y 

The Board has r e c e i v e d c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n o f our Order 
on Review d a t e d December 14, 1990. 
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I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s abate d and w i t h d r a w n . The SAIF C o r p o r a t i o n i s r e q u e s t e d t o f i l e 
a r esponse, i f any, t o t h e m o t i o n w i t h i n t e n days. T h e r e a f t e r , t h i s m a t t e r w i l l 
be t a k e n under advisement. 

IT IS SO ORDERED. 

January 10, 1991 C i t e as 43 Van N a t t a 40 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LLOYD G. CROWLEY, Claimant 

WCB Case No. 89-01325 
ORDER ON REVIEW 

Ri c k A. R o l l , Claimant A t t o r n e y 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s o r d e r . 
On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e e x c e p t i o n o f 
p a r a g r a p h t e n and t h e f o l l o w i n g c o r r e c t i o n . The f i r s t s entence o f t h e f o u r t h 
p a r a g r a p h s h o u l d r e a d : "An i n v e s t i g a t i o n o f t h e charges was made by c l a i m a n t ' s 
s u p e r v i s o r , who d e t e r m i n e d t h a t t h e r e was some v a l i d i t y t o t h e c o m p l a i n t o f 
v e r b a l s e x u a l harassment." ( T r . 72 & 93, Ex. 1 ) . 

ULTIMATE FINDINGS OF FACT 

The employee c o n f e r e n c e , d u r i n g which c l a i m a n t ' s s u p e r v i s o r i n f o r m e d him 
about t h e s e x u a l harassment charge, was an employment c o n d i t i o n w h i c h produced 
c l a i m a n t ' s m e n t a l c o n d i t i o n . 

The employee c o n f e r e n c e was a rea s o n a b l e c o r r e c t i v e a c t i o n t a k e n by t h e 
employer. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e SAIF's d e n i a l , c o n c l u d i n g t h a t c l a i m a n t has a m e n t a l 
d i s o r d e r w h i c h i s compensable as an o c c u p a t i o n a l d i s e a s e . On r e v i e w , c l a i m a n t 
c ontends t h a t t h e Referee's o r d e r s h o u l d be a f f i r m e d because c l a i m a n t ' s c o n d i 
t i o n i s compensable e i t h e r as an o c c u p a t i o n a l i n j u r y o r d i s e a s e . We d i s a g r e e . 

The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 
146-48, r e v den 301 Or 240 (1 9 8 6 ) . C l a i m a n t ' s l a s t exposure t o t h e w o r k - r e l a t e d 
c o n d i t i o n w h i c h he a l l e g e s caused h i s ment a l d i s o r d e r was August 19, 1988. I f 
we f i n d t h a t c l a i m a n t s u f f e r s from a d i s e a s e , we must a p p l y ORS 656.802 as 
amended e f f e c t i v e January 1, 1988 (See Oregon Laws 1987, Chapter 713, S e c t i o n 4) 
and b e f o r e i t s amendment on J u l y 1, 1990 (See Oregon Laws 1990, ( S p e c i a l 
S e ssion) Chapter 2, (SB 1197 A - Engrossed), s e c t i o n 4 3 ) . E l l e n L. C r a w f o r d , 41 
Van N a t t a 1257 ( 1 9 8 9 ) . 

Former ORS 656.802 p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e a r i s i n g 
o u t o f and i n t h e co u r s e o f employment which r e q u i r e s m e d i c a l s e r v i c e s w i l l n o t 
be compensable: 
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" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e 
sense." 

(b) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i 
t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n 
o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b p e r 
formance e v a l u a t i o n a c t i o n s by t h e employer, o r 
c e s s a t i o n o f employment." 

•(c) Unless t h e r e i s a d i a g n o s i s o f a menta l o r 
e m o t i o n a l d i s o r d e r which i s g e n e r a l l y r e c o g n i z e d i n 
t h e m e d i c a l o r p s y c h o l o g i c a l community." 

" (d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e menta l d i s o r d e r arose o u t o f and i n 
t h e c ourse o f employment." 

C l a i m a n t argues t h a t h i s mental d i s o r d e r came about o v e r a s h o r t , d i s c r e t e 
p e r i o d , and t h e r e f o r e , s h o u l d be analyzed as an o c c u p a t i o n a l i n j u r y r a t h e r t h a n 
an o c c u p a t i o n a l d i s e a s e . Under t h i s a n a l y s i s , c l a i m a n t a r g u e s , f o r m e r ORS 
656.802 i s i n a p p l i c a b l e and he needs t o prove o n l y t h a t t h e e v e n t c a u s i n g t h e 
m e n t a l i l l n e s s arose o u t o f and w i t h i n t h e scope o f employment. We d i s a g r e e . 

Former ORS 656.802(2) s t a t e s t h a t " [ n ] n o t w i t h s t a n d i n g any o t h e r p r o v i s i o n 
o f t h i s c h a p t e r , a ment a l d i s o r d e r i s not compensable under t h i s c h a p t e r " u n l e s s 
t h e f o u r c o n d i t i o n s l i s t e d above are met. Thus, a l t h o u g h a m e n t a l d i s o r d e r can 
be an o c c u p a t i o n a l i n j u r y , former ORS 656.802(2) would s t i l l a p p l y and would 
r e q u i r e t h a t such a m e n t a l d i s o r d e r meet t h e f o u r l i s t e d c o n d i t i o n s . 

However, an o r i g i n a l mental d i s o r d e r c l a i m , such as t h e one he r e , must be 
d i s t i n g u i s h e d f r o m a ment a l d i s o r d e r c l a i m which a r i s e s as p s y c h o l o g i c a l sequelae 
fr o m a compensable o c c u p a t i o n a l i n j u r y . Randolph P. Gaul, 42 Van N a t t a 592 
( 1 9 9 0 ) . I n t h e l a t t e r case, former ORS 656.802 does n o t a p p l y because t h e c l a i m 
r e l a t e s t o t h e o r i g i n a l o c c u p a t i o n a l i n j u r y o r d i s e a s e ; and a c l a i m a n t s a t i s f i e s 
h i s o r her burden by p r o v i n g , by a preponderance o f t h e e v i d e n c e , t h a t t h e com
p e n s a b l e c o n d i t i o n i s a m a t e r i a l cause o f t h e p s y c h o l o g i c a l c o n d i t i o n . I d . 
Here, f o r m e r ORS 656.802 a p p l i e s because c l a i m a n t i s n o t c l a i m i n g t h a t h i s mental 
d i s o r d e r i s t h e r e s u l t o f p s y c h o l o g i c a l sequelae from a compensable o c c u p a t i o n a l 
i n j u r y . 

We proc e e d t o a p p l y f o r m e r ORS 656.802 t o t h i s case. Based on demeanor, 
t h e R e f e r e e fo u n d c l a i m a n t c r e d i b l e . The Referee a l s o f o u n d t h a t c l a i m a n t d e n i e d 
t h e s e x u a l harassment charge and s t a t e d t h a t t h e a c c u s a t i o n was f a l s e . We do 
n o t d i s t u r b t h o s e f i n d i n g s . However, t h e d i s p o s i t i v e f a c t o r h e r e i s whether t h e 
employment c o n d i t i o n s p r o d u c i n g c l a i m a n t ' s m e n t a l c o n d i t i o n were r e a s o n a b l e 
d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n s by t h e employer. Former ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

C l a i m a n t argues t h a t h i s mental d i s o r d e r was caused by t h e knowledge t h a t 
a co-worker a l l e g e d s e x u a l harassment, n o t by h i s s u p e r v i s o r i n f o r m i n g him about 
t h i s a l l e g a t i o n . The r e c o r d does n o t su p p o r t t h i s argument. 

C l a i m a n t f o u n d o u t about t h e sex u a l harassment c o m p l a i n t d u r i n g t h e em
p l o y e e c o n f e r e n c e w i t h h i s s u p e r v i s o r . ( T r . 125). Dr. Duncan, M.D., c l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t , o p i n e d t h a t " t h e a l l e g a t i o n s made a g a i n s t Mr. Crowley, by 
h i s employer, i n v o l v i n g s e x u a l innuendo o f a f e l l o w employee, i s t h e major f a c 
t o r " w h i c h caused h i s menta l d i s o r d e r . (Ex. 7-2) (emphasis added). Dr. Turco, 
M.D., e x a m i n i n g p s y c h i a t r i s t , o p i n e d t h a t c l a i m a n t ' s p e r c e p t i o n o f b e i n g 
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h a r a s s e d h i m s e l f a t work appears t o be t h e major c o n t r i b u t i n g cause o f h i s 
upsurge o f anger and d e p r e s s i o n . (Ex. 4-5/6) (emphasis i n o r i g i n a l ) . We f i n d 
t h e s e s t a t e m e n t s p e r s u a s i v e l y demonstrate t h a t i t was t h e s u p e r v i s o r ' s con
f r o n t a t i o n o f c l a i m a n t w i t h i n t h e employee c o n f e r e n c e t h a t produced c l a i m a n t ' s 
m e n t a l d i s o r d e r . Thus, an employment c o n d i t i o n , t h e employee c o n f e r e n c e , p r o 
duced c l a i m a n t ' s m e n t a l d i s o r d e r . 

The r e c o r d i s r e p l e t e w i t h i n d i c a t i o n s t h a t t h e employee c o n f e r e n c e was a 
p r e l u d e t o any d i r e c t d i s c i p l i n a r y a c t i o n . Both c l a i m a n t ' s u n i o n s t e w a r d and 
c l a i m a n t ' s s u p e r v i s o r agreed t h a t o t h e r t h a n a w a r n i n g , t h e r e was no d i s c i 
p l i n a r y a c t i o n a t t h e employee c o n f e r e n c e s t a g e . ( T r . 54, 8 2 ) . 

Assuming t h e r e i s a d i f f e r e n c e between a d i s c i p l i n a r y and c o r r e c t i v e con
f e r e n c e , t h i s m e e t i n g was more o f a c o r r e c t i v e a c t i o n c o n f e r e n c e . The u n i o n 
s t e w a r d and s u p e r v i s o r t e s t i f i e d t h a t t h e purpose o f an employee c o n f e r e n c e was 
t o g i v e t h e employee a chance t o c o r r e c t any p o s s i b l e problem so t h a t c l a i m a n t 
c o u l d a d j u s t h i s b e h a v i o r b e f o r e d i s c i p l i n a r y a c t i o n was necessary. ( T r . 57, 
1 0 4 ) . C l a i m a n t ' s s u p e r v i s o r t e s t i f i e d t h a t t h e employee c o n f e r e n c e was i n t e n d e d 
t o c o r r e c t any p o s s i b l e problems by b r i n g i n g t h e s e x u a l harassment a c c u s a t i o n s 
t o c l a i m a n t ' s a t t e n t i o n so t h a t c l a i m a n t c o u l d a d j u s t h i s b e h a v i o r . ( T r . 1 0 4 ) . 

The r e c o r d a l s o shows t h a t t h e employer's a c t i o n s were r e a s o n a b l e . There 
was no e v i d e n c e t h a t c l a i m a n t ' s s u p e r v i s o r p u b l i c l y c o r r e c t e d c l a i m a n t . I n 
f a c t , c l a i m a n t t e s t i f i e d t h a t t h e employee c o n f e r e n c e was h e l d i n t h e "back 
o f f i c e . " ( T r . 1 2 5 ) . 

C l a i m a n t ' s s u p e r v i s o r t e s t i f i e d t h a t t h e u n i o n r e q u i r e d t h a t some a c t i o n 
be t a k e n and documented i n w r i t i n g p r i o r t o any d i s c i p l i n a r y a c t i o n . ( T r . 86-87 
& 100-101). He s t a t e d t h a t t h e employee c o n f e r e n c e form was d e v e l o p e d by t h e 
s t a t e t o comply w i t h t h e u n i o n r e q u i r e m e n t s . ( I d . ) T h i s f o r m was used f o r 
c l a i m a n t ' s employee c o n f e r e n c e . (Ex. 8 ) . C l a i m a n t ' s u n i o n s t e w a r d a l s o t e s t i 
f i e d t h a t t h e u n i o n c o n t r a c t r e q u i r e s t h e s u p e r v i s o r t o t a k e t h e a c t i o n s t h a t he 
t o o k . ( T r . 3 8 ) . 

A l s o , a f t e r r e c e i v i n g t h e c o m p l a i n t from c l a i m a n t ' s co-worker, t h e super
v i s o r p e r f o r m e d a t h o r o u g h i n v e s t i g a t i o n , f o l l o w e d c o r r e c t p e r s o n n e l p r o c e d u r e s , 
and e x p l a i n e d t h e c h a r g e s / p r o c e d u r e s t o c l a i m a n t . ( T r . 72, 73, 88, 93, 96, Ex. 
8 ) . 

A l l f o u r elements o f f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( a ) - ( d ) must be p r o v e n t o e s t a b 
l i s h a m e n t a l d i s o r d e r as an o c c u p a t i o n a l d i s e a s e . Because c l a i m a n t ' s m e n t a l 
d i s o r d e r r e s u l t e d f r o m a r e a s o n a b l e c o r r e c t i v e a c t i o n by t h e employer, and 
t h e r e f o r e f o r m e r ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) i s n o t s a t i s f i e d , we do n o t address t h e r e 
m a i n i n g e l e m e n t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1989 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l o f December 22, 1988 i s r e i n s t a t e d and u p h e l d . The R e f e r e e ' s 
award o f an assessed f e e o f $2,465 i s r e v e r s e d . 

Board Member C r i d e r d i s s e n t i n g . 

C l a i m a n t , w i t h o u t d o u b t , s u f f e r e d a mental d i s o r d e r as a r e s u l t o f h i s 
awareness t h a t f e l l o w employes had accused him o f s e x u a l harassment. The ques
t i o n i s w h e t h e r t h i s w o r k - r e l a t e d c o n d i t i o n i s noncompensable because i t i s a 
p r o d u c t o f " r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n 
a c t i o n s by t h e employer" w i t h i n t h e meaning o f ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . I c o n c l u d e 
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t h a t c l a i m a n t ' s c o n d i t i o n was n o t a p r o d u c t o f such employer a c t i o n f o r two 
re a s o n s . 

F i r s t , u n l i k e t h e m a j o r i t y , I b e l i e v e t h a t t h e e v i d e n c e , p a r t i c u l a r l y t h e 
c h a r t n o t e s o f t h e t r e a t i n g p h y s i c i a n s and t h e d e t a i l e d a c c o u n t s by t h e examin
i n g p h y s i c i a n , e s t a b l i s h e s t h a t c l a i m a n t was ups e t by t h e a c c u s a t i o n s o f h i s co
w o r k e r s and t h e consequences f o r h i s r e p u t a t i o n i n t h e community, n o t by h i s 
s u p e r v i s o r ' s c o r r e c t i v e a c t i o n . 

Second, assuming t h a t t h e mental d i s o r d e r was i n f a c t caused by t h e 
c o r r e c t i v e a c t i o n , I am n o t persuaded t h a t t h e c o r r e c t i v e a c t i o n was r e a s o n a b l e . 
No m a t t e r how w e l l - i n t e n t i o n e d an employer's c o r r e c t i v e a c t i o n , i t i s n o t 
r e a s o n a b l e i f , as h e r e , i t i s undertaken a f t e r an i n v e s t i g a t i o n w h i c h f a i l s t o 
i n c l u d e an o p p o r t u n i t y f o r t h e worker whose a c t i o n s a r e i n q u e s t i o n t o t e l l h i s 
s i d e o f t h e s t o r y . I n o t e , i n t h i s r e g a r d , t h a t t h e p e r s o n n e l r u l e s p r o m u l g a t e d 
by t h e E x e c u t i v e Department o f t h e S t a t e o f Oregon p u r s u a n t t o ORS 184.340, 
w h i c h governed t h i s p l a c e o f employment, s p e c i f i c a l l y p r o v i d e t h a t "An a p p o i n t 
i n g a u t h o r i t y s h a l l base t h e d e c i s i o n as t o a p p r o p r i a t e d i s c i p l i n a r y a c t i o n t o 
be t a k e n i n a p a r t i c u l a r s i t u a t i o n on t h e f o l l o w i n g f a c t o r s : (1) Sound e v a l u a 
t i o n o f a l l f a c t s [ i n c l u d i n g ] . . . t h e employe's s t a t e m e n t i n w h i c h t h e employe 
a d m i t s , d e n i e s o r e x p l a i n s t h e a l l e g e d improper a c t i o n s . . . " Rule 8.1.1.1a. 1 

T h i s employer c o u n s e l l e d c l a i m a n t t o change h i s b e h a v i o r w i t h o u t f i r s t a l l o w i n g 
c l a i m a n t t o address t h e a c c u s a t i o n s . I n t h e absence o f any r e a s o n f o r t h e f a i l 
u r e t o c o n t a c t c l a i m a n t as p a r t o f t h e i n v e s t i g a t o r y p r o c e s s , I co n c l u d e t h a t 
t h e e m ployer's conduct was unreasonable. 

For t h e s e reasons, I would a f f i r m t h e Referee's d e c i s i o n s e t t i n g a s i d e t h e 
d e n i a l . T h e r e f o r e , I d i s s e n t . 

1) Under t h e p e r s o n n e l r u l e s , an u n o f f i c i a l r e p r i m a n d w h i c h i s n o t p l a c e d 
i n an employe's p e r s o n n e l f i l e , i s a form o f d i s c i p l i n a r y a c t i o n when i t r e s u l t s 
i n c o r r e c t i v e a c t i o n . Rule 8 . 1 . 1 . 1 d ( l ) . 

J a n u a r y 10, 1991 C i t e as 43 Van N a t t a 43 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WALTER L. EGGLESTON JR., Claimant 

WCB Case No. 89-23698 
ORDER ON REVIEW 

J. W. McCracken, J r . , C l a i m a n t A t t o r n e y 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B l a c k ' s o r d e r t h a t : 
(1) d e n i e d h i s m o t i o n t o ex c l u d e t h e i n s u r e r ' s e x h i b i t s as u n t i m e l y ; and (2) up
h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s c u r r e n t r i g h t c a r p a l t u n n e l c o n d i t i o n . 
On r e v i e w , t h e i s s u e s a r e admission o f evidence and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t t i m e l y r e q u e s t e d a h e a r i n g . The h e a r i n g was i n i t i a l l y s c h e d u l e d 
f o r December 22, 1989, and t h e n r e s c h e d u l e d f o r January 26, 1990. 
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On Ja n u a r y 10, 1990, t h e i n s u r e r s u b m i t t e d i t s e x h i b i t s by t r a n s m i t t a l 
l e t t e r . T h i s was l e s s t h a n t w e n t y days b e f o r e t h e h e a r i n g d a t e . 

At h e a r i n g , c l a i m a n t o b j e c t e d t o t h e a d m i s s i o n o f a l l o f t h e i n s u r e r ' s 
e x h i b i t s , e x c e p t e x h i b i t s 2 1 , 27, and 28. Claimant had a l l t h e p e r t i n e n t docu
ments 20 days b e f o r e t h e h e a r i n g d a t e . However, he d i d n o t r e c e i v e an e x h i b i t 
l i s t 20 days p r i o r t o h e a r i n g . 

C l a i m a n t acknowledged t h a t he e x p e r i e n c e d no p r e j u d i c e r e s u l t i n g f r o m t h e 
l a t e d i s c l o s u r e o f t h e e x h i b i t l i s t . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y R u l i n g - Admission o f Evidence 

The R e f e r e e fo u n d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h p r e j u d i c e because 
he had n o t r e c e i v e d an e x h i b i t l i s t 20 days p r i o r t o h e a r i n g . We agree. 

A f t e r o u r r e v i e w o f t h e r e l e v a n t r u l e s , OAR 438-07-015 and OAR 438-07-018, 
we f i n d t h a t , i n t h i s i n s t a n c e , t h e Referee d i d n o t have d i s c r e t i o n t o e x c l u d e 
t h e e x h i b i t s . OAR 438-07-015 r e g u l a t e s e n t i t l e m e n t t o c l a i m s i n f o r m a t i o n and 
d i s c o v e r y . F a i l u r e t o p r o v i d e t i m e l y d i s c o v e r y may be s a n c t i o n e d . OAR 438-07-
0 1 5 ( 5 ) ; OAR 438-07-018(4). 

OAR 438-07-018, however, p e r t a i n s t o t h e exchange and a d m i s s i o n o f 
e x h i b i t s a t h e a r i n g . OAR 438-07-018(1) r e q u i r e s t h e i n s u r e r t o su b m i t i t s 
e x h i b i t s n o t l a t e r t h a n 20 days b e f o r e t h e h e a r i n g . W h i l e OAR 438-07-018(4) 
does p r o v i d e f o r s a n c t i o n s f o r u n t i m e l y d i s c o v e r y under OAR 438-07-015, t h o s e 
s a n c t i o n s do n o t p e r t a i n t o OAR 4 3 8 - 0 7 - 0 1 8 ( 1 ) - ( 3 ) . T h e r e f o r e , n o t h i n g i n t h e 
r u l e p r e c l u d e s a d m i s s i o n o f o t h e r documents p r o v i d e d t h e y have been t i m e l y d i s 
c l o s e d t o t h e o t h e r p a r t y . See O l i v e r F. Coon, 42 Van N a t t a 1845, 1846 ( 1 9 9 0 ) . 
F u r t h e r , OAR 438-07-018(4) does n o t g i v e t h e Referee d i s c r e t i o n t o e x c l u d e 
t i m e l y - d i s c l o s e d documents m e r e l y because t h e documents c o u l d have been s u b m i t 
t e d a t an e a r l i e r t i m e . Coon, supra; Sabeth Sok, 42 Van N a t t a 2791 ( 1 9 9 0 ) ; T. 
S. Nacoste, 42 Van N a t t a 1855 (19 9 0 ) . 

I n t h i s case, c l a i m a n t had po s s e s s i o n o f t h e p e r t i n e n t documents more t h a n 
20 days p r i o r t o t h e h e a r i n g d a t e . The o n l y i t e m m i s s i n g was an e x h i b i t l i s t . 
A t h e a r i n g , c l a i m a n t conceded t h a t he was not p r e j u d i c e d by n o t h a v i n g t h e ex
h i b i t l i s t . ( T r . 3 - 4 ) . The Referee was c o r r e c t i n a d m i t t i n g i n t o e v i d e n c e t h e 
i n s u r e r ' s e x h i b i t s . See OAR 438-07-018(4). 

C o m p e n s a b i l i t y 

We adopt t h e Referee's r e a s o n i n g a s s o c i a t e d w i t h t h i s i s s u e . 

\ ORDER 

The R e f e r e e ' s o r d e r d a t e d February 26, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LEE R. GILSON, Claimant 
WCB Case No. C0-00474 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Welch, Bruun & Green, Claimant A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

On December 13, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e a bove-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $2,500 by I n d u s t r i a l I n d e m n i t y Co., 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . I n a d d i t i o n , c l a i m a n t 
agrees t h a t h i s a c c e p t e d May 30, 1989 c l a i m "has combined w i t h and supersedes 
a l l o t h e r p r i o r i n j u r i e s t o t h e same body p a r t , such t h a t t h e p r e s e n t i n j u r y and 
a l l p r i o r i n j u r i e s a r e i n e x t r i c a b l y i n t e r t w i n e d and i n t e r m i n g l e d . " S i m i l a r l y , 
c l a i m a n t agrees t h a t a n o t h e r i n j u r y , d a t e d March 8, 1990, "supersedes and com
b i n e s w i t h any and a l l p r i o r i n j u r i e s c l a i m a n t may have s u f f e r e d t o t h e same 
body p a r t , such t h a t a l l p r i o r i n j u r i e s are i n d i s t i n g u i s h a b l e t o t h e e x i s t i n g 
c o n d i t i o n and i n j u r y o f March 8, 1990." We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n which a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) . See a l s o OAR 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t n o t 
o n l y under i s a ccepted May 30, 1989 c l a i m , b u t i t a l s o a t t e m p t s t o "merge" "any 
and a l l " p r i o r c l a i m s t o t h e same body p a r t w i t h t h e a c c e p t e d c l a i m . Moreover, 
t h e proposed agreement a t t e m p t s t o have a s e p a r a t e March 8, 1990 i n j u r y "super
sede and combine" w i t h any p r i o r i n j u r i e s c l a i m a n t "may" have s u f f e r e d t o t h e 
same body p a r t . We unable t o de t e r m i n e from t h e proposed d i s p o s i t i o n whether 
t h e r e a r e , i n f a c t , any p r i o r i n j u r i e s t o t h e same body p a r t s . I f c l a i m a n t has 
s u f f e r e d any such i n j u r i e s , we are unable t o d e t e r m i n e whether t h o s e i n j u r i e s 
have been a c c e p t e d , d e n i e d o r not c l a i m e d . Moreover, i f such i n j u r i e s have 
o c c u r r e d .and been accept e d , t h e n t h e proposed d i s p o s i t i o n f a i l s t o s e t f o r t h 
i n f o r m a t i o n r e g a r d i n g such i n j u r i e s as r e q u i r e d by OAR 436-60-145(6). F i n a l l y , 
i f such i n j u r i e s have been d e n i e d , t h e n t h i s p o r t i o n o f t h e r e l e a s e does not 
p e r t a i n t o an accepted c l a i m and, as such, i s no t a p r o p e r m a t t e r f o r d i s p o s i 
t i o n under ORS 656.236 and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . See Eugene 
P. Gaudio, 43 Van N a t t a 24 (19 9 1 ) ; see a l s o V i c t o r F. Lambert, 42 Van N a t t a 
2707, 2708 ( 1 9 9 0 ) . 

We a l s o c o n s i d e r t h e proposed d i s p o s i t i o n c o n t r a r y t o a d m i n i s t r a t i v e p r e 
r e q u i s i t e s f o r an a d d i t i o n a l reason. S p e c i f i c a l l y , OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( i ) r e 
q u i r e s t h a t proposed d i s p o s i t i o n s s t a t e t h a t t h e worker was p r o v i d e d w i t h t h e 
n o t i c e c o n t a i n i n g a l l o f t h e i n f o r m a t i o n about c l a i m s d i s p o s i t i o n s p r e s c r i b e d i n 
s u b s e c t i o n (3) o f t h a t p r o v i s i o n . T h i s proposed d i s p o s i t i o n l a c k a s t a t e m e n t t o 
t h a t e f f e c t . 

Inasmuch as t h e o f f e n s i v e p o r t i o n s o f t h e p a r t i e s ' agreement cannot be ex
c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f con
s i d e r a t i o n , we are w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed d i s 
p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . C o n s e q u e n t l y , t h e d i s 
p o s i t i o n i s s e t a s i d e . F o l l o w i n g our s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o 
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c o n s i d e r a r e v i s e d agreement i n c l u d i n g a l l o f t h e elements s e t f o r t h i n OAR 436-
60-145(6) and w h i c h does n o t c o n t a i n p r o v i s i o n s e xceeding our a u t h o r i t y under 
ORS 656.236 and OAR 438-09-001 e t seq. 

I T I S SO ORDERED. 

January 10, 1991 , C i t e as 43 Van N a t t a 46 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GENE E. HANSEN, Claimant 

WCB Case Nos. CO-00386 & C0-00387 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On November 28, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $19,475 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r b o t h h i s December 3 1 , 1968 and March 19, 1985 
compensable i n j u r i e s . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be dis p o s e d under ORS 656.236 and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 4 3 8 — 0 9 - 0 0 1 ( 1 ) . 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e a l l w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , i n r e g a r d t o c l a i m a n t ' s March 19, 1985 
compensable i n j u r y . The d i s p o s i t i o n t h e n p r o v i d e s t h a t a l l m e d i c a l t r e a t m e n t 
r e l a t i n g t o c l a i m a n t ' s low back c o n d i t i o n would be r e l a t e d t o t h e March 1985 
compensable i n j u r y . T h i s language c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t 
c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 f o r h i s December 3 1 , 1968 
compensable i n j u r y . Any l i m i t a t i o n on t h a t r i g h t exceeds t h e bounds of aORS 
656.236 and OAR 436-60-145(1) and 438-09-001(1). A c c o r d i n g l y , t h e p r o p o s e d d i s 
p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law and i s s e t a s i d e on t h i s b a s i s . See 
ORS 656.236(2) . 

F u r t h e r , t h e proposed d i s p o s i t i o n a l s o p u r p o r t s t o r e l e a s e c l a i m a n t ' s 
r i g h t s and o b l i g a t i o n s under h i s December 31, 1968 compensable i n j u r y , however 
i t does n o t p r o v i d e f o r any c o n s i d e r a t i o n f o r r e l e a s e o f t h o s e r i g h t s and o b l i 
g a t i o n . A c c o r d i n g l y , t h e p r o v i s i o n i s a l s o unreasonable as a m a t t e r o f law on 
t h i s b a s i s . See OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( h ) . 

For t h e reasons n o t e d above, we are unable t o approve t h e p a r t i e s ' p r o 
posed d i s p o s i t i o n . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would 
be w i l l i n g t o c o n s i d e r a r e v i s e d agreement which does n o t c o n t a i n p r o v i s i o n s 
e x c e e d i n g t h e bounds o f t h e s t a t u t e s and r u l e s . 

I T IS SO ORDERED. 



J a n u a r y 10, 1991 C i t e as 43 Van N a t t a 47 (1991) 47 

I n t h e M a t t e r o f t h e Compensation o f 
ANN F. LOWE, Claimant 
WCB Case No. C0-00432 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
C a l v e r t & C a l v e r t , C laimant A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On December 10, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $10,000 by L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n , c l a i m a n t f u l l y r e l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation 
b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . We s e t a s i d e t h e 
p r o p o s e d d i s p o s i t i o n . 

A proposed d i s p o s i t i o n must be s e t a s i d e i f we f i n d t h a t i t i s unreason
a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law i f a re a s o n a b l e f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement 
i s u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 
(1 9 9 0 ) . 

Here, c l a i m a n t has been awarded a t o t a l o f 70 p e r c e n t (224 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r her low back, 10 p e r c e n t (15 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r her r i g h t l e g and 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r her l e f t l e g by a J u l y 30, 1990 D e t e r m i n a t i o n 
Order. The D e t e r m i n a t i o n Order has not been appealed. The t o t a l award i s f o r a 
sum i n excess o f $25,000. There i s no evidence t h a t t h e award has been p a i d i n 
f u l l . Because o f c l a i m a n t ' s r a t e o f compensation and t h e amount o f t i m e s i n c e 
t h e award, c l a i m a n t i s p r e s e n t l y e n t i t l e d t o a sum much g r e a t e r t h a n t h e $10,000 
o f f e r e d by t h e i n s u r e r t o s e t t l e her c l a i m . We t h u s f i n d t h e c o n s i d e r a t i o n 
o f f e r e d by t h e i n s u r e r t o be g r o s s l y d i s p r o p o r t i o n a t e t o t h e v a l u e o f c l a i m a n t ' s 
c l a i m . F u r t h e r m o r e , t h e r e i s no evidence i n t h e r e c o r d t h a t c l a i m a n t i s aware 
t h a t she c o u l d p e t i t i o n f o r a lump sum payment from t h e i n s u r e r on her award. 
ORS 656.230. Based on t h e s e f a c t s , we are persuaded t h a t a r e a s o n a b l e f a c t 
f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement was un r e a s o n a b l e as a m a t t e r o f 
f a c t . A c c o r d i n g l y , we f i n d t h a t t h e agreement i s u n r e a s o n a b l e as a m a t t e r o f 
law and s e t i t a s i d e . L o u i s R. Anaya, supra. 

I T IS SO ORDERED. 

Janu a r y 10, 1991 C i t e as 43 Van N a t t a 47 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY L. PLUMLEE, Claimant 
WCB Case No. C0-00515 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

On December 18, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $10,500 by Aetna C a s u a l t y Company, 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . I n a d d i t i o n , c l a i m a n t 
agrees t o r e l i n q u i s h a l l r i g h t s t o c l a i m any o t h e r m e n t a l o f p h y s i c a l c o n d i t i o n 
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a l l e g e d t o be a consequence o f t h e compensable i n j u r y . F u r t h e r , c l a i m a n t agrees 
t o w i t h d r a w h i s h e a r i n g r e q u e s t r e g a r d i n g t h e i n s u r e r ' s F e b r u a r y 9, 1990 p a r t i a l 
d e n i a l . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be d i s p o s e d under ORS 656.236 and r u l e s p r o m u l 
g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s o f any t y p e , except m e d i c a l s e r v i c e s p a y a b l e 
under h i s w o r k e r s ' compensation c l a i m . The d i s p o s i t i o n t h e n p r o v i d e s t h a t 
c l a i m a n t r e l e a s e s a l l r i g h t s t o c l a i m any p h y s i c a l o r m e n t a l c o n d i t i o n s a l l e g e d 
t o be a consequence o f t h e compensable i n j u r y . That language c o u l d r e a s o n a b l y 
be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 
f o r c o n d i t i o n s r e l a t e d t o t h e compensable i n j u r y . Any l i m i t a t i o n on t h a t r i g h t 
exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438 - 0 9 - 0 0 1 ( 1 ) . 
A c c o r d i n g l y , t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law and i s 
se t a s i d e on t h i s b a s i s . See ORS 656.236(2). 

F u r t h e r , t h e proposed d i s p o s i t i o n a l s o p u r p o r t s t o r e l e a s e c l a i m a n t ' s 
r i g h t s and o b l i g a t i o n s n o t o n l y under h i s accepted c l a i m , b u t a l s o a t t e m p t s t o 
r e s o l v e a F e b r u a r y 9, 1990 d e n i a l o f t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n , i s s u e d by t h e i n s u r e r . The l a t t e r p o r t i o n o f t h i s r e l e a s e does n o t 
p e r t a i n t o an a c c e p t e d c l a i m and, as such, i s n o t a p r o p e r m a t t e r f o r d i s p o s t i o n 
under ORS 656.236 and OAR 436-60-005(9). See V i c t o r F. Lambert, 42 Van N a t t a 
2707, 2708 ( 1 9 9 0 ) . For t h i s reason, t h e proposed d i s p o s i t i o n i s n o t a " c l a i m s 
d i s p o s i t i o n agreement" as d e f i n e d by OAR 438-09-001(1). 

For t h e reasons n o t e d above, we are unable t o approve t h e p a r t i e s ' p r o 
posed d i s p o s i t i o n . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would 
be w i l l i n g t o c o n s i d e r a r e v i s e d agreement which does n o t c o n t a i n p r o v i s i o n s 
e x c e e d i n g t h e bounds o f t h e s t a t u t e s and r u l e s . 

I T I S SO ORDERED. 

January 1 1 , 1991 C i t e as 43 Van N a t t a 48 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY H. FOSS, Claimant 
WCB Case No. C0-00439 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

On December 11 , 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $10,000 by L o u i s i a n a - P a c i f i c C o r p o r a 
t i o n , t h e s e l f - i n s u r e d employer, c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h i s December 18, 
1981, compensable i n j u r y . A d d i t i o n a l l y , i n exchange f o r " o t h e r c o n s i d e r a t i o n , " 
c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
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e x c e p t m e d i c a l s e r v i c e s , f o r h i s November 28, 1979, compensable i n j u r y . We s e t 
a s i d e t h e proposed d i s p o s i t i o n . 

A c l a i m d i s p o s i t i o n agreement must be s e t a s i d e i f we f i n d t h a t i t i s un
r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . An agreement i s "unreason
a b l e as a m a t t e r o f law" i f i t exceeds t h e bounds o f a p p l i c a b l e a d m i n i s t r a t i v e 
r u l e s , o r i f a r e a s o n a l b e f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement was 
u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 
( 1 9 9 0 ) . Former OAR 436-60-145(6)(h) (Temp.) and f o r m e r OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( a ) 
(now OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( a ) ) , which a p p l y here, r e q u i r e d t h a t an agreement p r o v i d e 
t h e amount o f c o n s i d e r a t i o n t o be p a i d c l a i m a n t f o r h i s r e l e a s e o f b e n e f i t s . 

Here, t h e agreement c o n s i s t s o f two s e p a r a t e c l a i m s d i s p o s i t i o n and p r o 
v i d e s t h a t t h e amount o f c o n s i d e r a t i o n f o r c l a i m a n t ' s r e l e a s e i s $10,000, b u t 
s t a t e s t h a t " [ t ] h e s e t t l e m e n t amount w i l l be p a i d under t h e December 18, 1981 
c l a i m " and t h a t " [ o ] t h e r c o n s i d e r a t i o n w i l l be p a i d on t h e November 28, 1979 
c l a i m . " The agreement i t s e l f does not i d e n t i f y t h e " o t h e r c o n s i d e r a t i o n . " By 
l e t t e r , t h e employer's a t t o r n e y e x p l a i n s t h a t " o t h e r c o n s i d e r a t i o n " i s t h e c l a i m 
d i s p o s i t i o n agreement e n t e r e d on t h e 1981 i n j u r y c l a i m . 

The agreement c o n t a i n s an amount o f c o n s i d e r a t i o n f o r t h e r e l e a s e o f 
c l a i m a n t ' s 1981 c l a i m , b u t none i s p r o v i d e d f o r c l a i m a n t ' s r e l e a s e o f t h e 1979 
c l a i m . A l t h o u g h t h e a f o r e m e n t i o n e d r u l e s do n o t e x p r e s s l y r e q u i r e an amount o f 
c o n s i d e r a t i o n f o r each d i s p o s i t i o n o f a c l a i m , we a r e persuaded t h a t t h a t i s t h e 
most r e a s o n a b l e i n t e r p r e t a t i o n o f t h e r u l e s . Because no amount o f c o n s i d e r a t i o n 
was p r o v i d e d f o r t h e 1979 c l a i m , we f i n d i t s d i s p o s i t i o n t o have exceeded t h e 
bounds o f f o r m e r OAR 436-60-145(6)(h) and former OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( a ) . 

We f u r t h e r f i n d t h a t a r e a s o n a b l e f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e 
d i s p o s i t i o n o f t h e 1979 c l a i m was unreasonable as a m a t t e r o f f a c t . C l a i m a n t ' s 
1979 c l a i m was a c c e p t e d ; t h e r e f o r e , he i s e n t i t l e d t o w o r k e r s ' compensation 
b e n e f i t s f o r t h a t c l a i m . Those p o t e n t i a l b e n e f i t s are t h e v a l u e o f t h e c l a i m . 
Y e t , t h e p a r t i e s p u r p o r t t o d i s p o s e o f t h e c l a i m i n exchange f o r u n s p e c i f i e d 
" o t h e r c o n s i d e r a t i o n " which i s , i n f a c t , no c o n s i d e r a t i o n beyond t h a t p r o v i d e d 
f o r d i s p o s i t i o n o f t h e 1981 c l a i m . 

For t h e above reasons, we f i n d t h e agreement r e l a t i n g t o t h e 1979 c l a i m t o 
be u n r e a s o n a b l e as a m a t t e r o f law. See L o u i s R. Anava, supra. Inasmuch as t h e 
o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' agreement cannot be e x c i s e d w i t h o u t s u b s t a n 
t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f c o n s i d e r a t i o n , we are 
w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed d i s p o s i t i o n . Karen A. 
V e a r r i e r , 42 Van N a t t a 2071 (1990). A c c o r d i n g l y , t h e d i s p o s i t i o n i s s e t a s i d e . 
F o l l o w i n g our s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o c o n s i d e r a r e v i s e d 
agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
GARY B. KIN6ERY, Claimant 
WCB Case No. 89-15522 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Cooney, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
w h i c h : (1) s e t a s i d e i t s "de f a c t o " d e n i a l o f a p s y c h i a t r i c c o n d i t i o n ; and (2) 
s e t a s i d e a D e t e r m i n a t i o n Order as premature. C l a i m a n t , i n h i s r e s p o n d e n t ' s 
b r i e f , c o n t e n d s t h a t i f t h e c l a i m was n o t p r e m a t u r e l y c l o s e d , t h e n he i s e n t i 
t l e d t o a g r e a t e r award f o r permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , p r e m a t u r e c l o s u r e and e x t e n t o f unscheduled permanent d i s a b i l 
i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t sought p s y c h i a t r i c t r e a t m e n t f o r a p s y c h o l o g i c a l c o n d i t i o n w h i c h 
was m a t e r i a l l y r e l a t e d t o a c h r o n i c p a i n problem r e s u l t i n g f r o m t h e compensable 
1983 i n j u r y . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m was p r o p e r l y c l o s e d and he has n o t s u f f e r e d a 
permanent w o r s e n i n g o f h i s accepted back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s need f o r p s y c h o t h e r a p y was m a t e r i 
a l l y caused by h i s compensable 1983 back i n j u r y and s e t a s i d e t h e i n s u r e r ' s "de 
f a c t o " d e n i a l o f c o m p e n s a b i l i t y o f t h a t c o n d i t i o n . We agree, b u t do so f o r 
d i f f e r e n t r e a s o n s . 

I n o r d e r t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f a p s y c h i a t r i c c o n d i t i o n f o l 
l o w i n g an i n d u s t r i a l i n j u r y , c l a i m a n t must prove by a preponderance o f t h e e v i 
dence t h a t t h e w o r k - r e l a t e d i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e con
d i t i o n , o r , i f t h e c l a i m a n t ' s m e n t a l c o n d i t i o n p r e d a t e d t h e i n j u r y , t h a t t h e 
i n j u r y worsened t h a t p r e e x i s t i n g c o n d i t i o n . Jeld-Wen v. Page, 73 Or App 136, 
139 ( 1 9 8 5 ) . A l t h o u g h t h e compensable i n j u r y need n o t be t h e s o l e cause o r t h e 
most s i g n i f i c a n t cause, i t must be m a t e r i a l . See Van B l o k l a n d v. Oregon H e a l t h 
Sciences U n i v e r s i t y , 87 Or App 694, 698 (19 8 7 ) . 

On March 13, 1983, c l a i m a n t s u s t a i n e d a compensable l u m b o s a c r a l s t r a i n 
w h i l e w o r k i n g as a nurse's a i d e . Throughout t h e y e a r s c l a i m a n t has a v a i l e d him
s e l f o f m e d i c a l c a r e f o r c o n t i n u i n g p a i n problems. 

A n e u r o l o g i c c o n s u l t a t i o n was performed by Dr. H e r r i n g on November 5, 
1988. Dr. H e r r i n g n o t e d t h a t c l a i m a n t r e p o r t e d d e p r e s s i o n a s s o c i a t e d w i t h con
s t a n t p a i n . Dr. H e r r i n g a l s o i n d i c a t e d t h a t c l a i m a n t d i d n o t m a n i f e s t p a i n 
b e h a v i o r o r f u n c t i o n a l i n t e r f e r e n c e . 

B e g i n n i n g sometime i n e a r l y 1989, c l a i m a n t sought p s y c h o l o g i c a l t r e a t m e n t 
f r o m Dr. Brown, a p s y c h i a t r i s t . C laimant r e c e i v e d f o u r p s y c h o t h e r a p y s e s s i o n s 
w i t h Dr. Brown, t h e l a s t one b e i n g on A p r i l 14, 1989. I n h i s subsequent Novem
ber 27, 1989 r e p o r t , Dr. Brown not e d symptoms o f i n t e r m i t t e n t despondency, 
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nausea, d r o w s i n e s s , muscle weakness, p a i n , headaches, and numbness. I n a d d i 
t i o n , Dr. Brown n o t e d t h a t c l a i m a n t was angry and f r u s t r a t e d . He o p i n e d t h a t 
c l a i m a n t ' s p r i m a r y way o f e x p r e s s i n g h i s f e e l i n g s was t h r o u g h s o m a t i c symptoms. 

I n d i a g n o s i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , Dr. Brown s t a t e d , "Since 
t h e symptoms do no t meet [ t h e ] c r i t e r i a f o r a s o m a t i z a t i o n ( s i c ) d i s o r d e r and 
s i n c e h i s symptoms exceed t h e p a i n d i s o r d e r I would c a t e g o r i z e h i s c o n d i t i o n t o 
be b e s t d e s c r i b e d as 300.70 u n d i f f e r e n t i a t e d p a i n d i s o r d e r . " R e l y i n g on h i s own 
o b s e r v a t i o n s , as w e l l as n o t i n g Dr. H e r r i n g ' s r e p o r t s , Dr. Brown c o n c l u d e d t h a t 
c l a i m a n t ' s f o u r y e a r s o f p a i n problems were m a t e r i a l l y r e l a t e d t o t h e compens
a b l e i n j u r y . 

On September 8, 1989, c l a i m a n t underwent an independent m e d i c a l examina
t i o n w i t h Dr. K l e c a n , a p s y c h i a t r i s t , who found c l a i m a n t had no p s y c h o l o g i c a l 
c o n d i t i o n , was p s y c h i a t r i c a l l y m e d i c a l l y s t a t i o n a r y , and had no permanent r e s i d 
u a l s r e s u l t i n g from a p s y c h o l o g i c a l c o n d i t i o n . Dr. Brown c o n c u r r e d w i t h t h i s 
r e p o r t . 

We do n o t f i n d t h e o p i n i o n s o f Drs. Brown and K l e c a n t o be i n c o n f l i c t . 
As an i n i t i a l m a t t e r , we n o t e t h a t Dr. Klecan's r e p o r t p r i m a r i l y addressed 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . Whereas, Dr. Brown's r e p o r t 
r e f l e c t e d c l a i m a n t ' s c o n d i t i o n a t t h e t i m e he was b e i n g t r e a t e d . Thus, based 
upon t h e above m e d i c a l r e c o r d , we conclude t h a t c l a i m a n t sought p s y c h o l o g i c a l 
t r e a t m e n t f o r an u n d i f f e r e n t i a t e d p a i n d i s o r d e r w h i c h was m a t e r i a l l y r e l a t e d t o 
c l a i m a n t ' s c h r o n i c p a i n problems due t o t h e compensable 1983 i n j u r y . However, 
by t h e t i m e t h e independent m e d i c a l e x a m i n a t i o n was p e r f o r m e d , t h i s d i s o r d e r had 
s t a b i l i z e d w i t h o u t permanent r e s i d u a l s . 

I n s o f a r as t h e s e o p i n i o n s c o u l d be c o n s t r u e d t o be i n c o n f l i c t , we are 
i m p r e s s e d by t h e f a c t t h a t Dr. Klecan d i d n o t have t h e b e n e f i t o f Dr. Brown's 
November 27, 1989 r e p o r t when he re n d e r e d h i s September 8, 1989 o p i n i o n . For 
t h i s r e a s o n , we f i n d Dr. Brown's o p i n i o n more w e l l reasoned and p e r s u a s i v e . We 
a l s o r e l y on t h e f a c t t h a t Dr. Brown as t h e t r e a t i n g p h y s i c i a n was i n a s u p e r i o r 
p o s i t i o n t o e v a l u a t e c l a i m a n t . Consequently, c l a i m a n t has met h i s burden o f 
p r o v i n g a compensable p s y c h o l o g i c a l c o n d i t i o n . 

Premature C l o s u r e 

The R eferee found t h a t c l a i m a n t ' s c l a i m was p r e m a t u r e l y c l o s e d . We d i s 
a g r ee. 

C l a i m a n t ' s back c l a i m was p r e m a t u r e l y c l o s e d i f h i s c o n d i t i o n was n o t med
i c a l l y s t a t i o n a r y a t t h e t i m e t h e c l a i m was c l o s e d by D e t e r m i n a t i o n Order. 
" M e d i c a l l y s t a t i o n a r y " means no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . I t 
i s c l a i m a n t ' s burden t o prove t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . 

I n d e t e r m i n i n g whether a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e 
w h e t h e r t h e c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f 
c l o s u r e , w i t h o u t c o n s i d e r i n g subsequent changes i n her c o n d i t i o n . S u l l i v a n v. 
A r g o n a u t I n s . Co., 73 Or App 694 (1985). However, m e d i c a l r e p o r t s a u t h o r e d 
a f t e r c l o s u r e may be c o n s i d e r e d where t h e r e has been no p o s t - c l o s u r e change i n 
c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuning v. J.R. S i m p l o t & Co., 84 Or App 
622 ( 1 9 8 7 ) . . 

C l a i m a n t ' s a g g r a v a t i o n c l a i m was c l o s e d by D e t e r m i n a t i o n Order d a t e d 
O ctober 26, 1989, i n d i c a t i n g a m e d i c a l l y s t a t i o n a r y d a t e o f September 8, 1989. 
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The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t l a s t r e c e i v e d t r e a t m e n t f o r h i s back c o n d i 
t i o n sometime i n March 1989. There i s n o t h i n g i n t h e r e c o r d t o e s t a b l i s h t r e a t 
ment a f t e r t h a t d a t e u n t i l October 27, 1989, t h e d a t e a f t e r c l a i m c l o s u r e . 

The Western M e d i c a l C o n s u l t a n t s performed an independent e v a l u a t i o n on 
September 8, 1989. At t h a t t i m e , c l a i m a n t r e p o r t e d t h a t he was n o t under any 
f o r m o f t r e a t m e n t and n o t e d t h a t c h i r o p r a c t i c t r e a t m e n t worsened, r a t h e r t h a n 
h e l p e d , h i s o v e r a l l s t a t u s . . The C o n s u l t a n t s concluded, a f t e r a t h o r o u g h e v a l u a 
t i o n , t h a t t h e r e were no o b j e c t i v e o r t h o p a e d i c o r n e u r o l o g i c f i n d i n g s . The 
C o n s u l t a n t s f u r t h e r s p e c i f i c a l l y n o t e d t h a t c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y 
s t a t i o n a r y . 

There i s no o t h e r e v i d e n c e i n t h e r e c o r d r e g a r d i n g c l a i m a n t ' s c o n d i t i o n a t 
t h e t i m e o f c l a i m c l o s u r e o t h e r t h a n a November 1989 r e p o r t f r o m Dr. H e r r i n g , 
n e u r o l o g i s t . H e r r i n g r e p o r t e d t h a t c l a i m a n t complained on October 27, 1989 o f 
s e v e r e back p a i n stemming from s e v e r a l days p r i o r . H e r r i n g , however, had n o t 
seen c l a i m a n t s i n c e March 1989. Inasmuch as H e r r i n g n o t e d t h a t c l a i m a n t was n o t 
m e d i c a l l y s t a t i o n a r y on October 27, 1989, he d i d n o t r e n d e r an o p i n i o n r e g a r d i n g 
c l a i m a n t ' s c o n d i t i o n on t h e d a t e o f c l o s u r e . 

Based on t h e o n l y t i m e l y m e d i c a l r e p o r t i n t h e r e c o r d , t h a t o f t h e 
C o n s u l t a n t s , we f i n d t h a t a t t h e t i m e o f c l a i m c l o s u r e , no f u r t h e r m a t e r i a l im
provement w o u l d r e a s o n a b l y be expected from m e d i c a l t r e a t m e n t , o r t h e passage o f 
t i m e . ORS 6 5 6 . 0 0 5 ( 1 7 ) . Consequently, we f i n d t h a t c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y on September 8, 1989, t h e d a t e o f t h e C o n s u l t a n t s ' examina
t i o n . Thus, c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s c o n d i t i o n was n o t medi
c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e . T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s 
c l a i m was p r o p e r l y c l o s e d . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

Because we have fou n d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m was p r o p e r l y 
c l o s e d and s i n c e t h e r e i s no c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n was n o t medi
c a l l y s t a t i o n a r y a t t h e h e a r i n g , we proceed t o d e t e r m i n e whether c l a i m a n t i s 
e n t i t l e d t o an a d d i t i o n a l unscheduled permanent d i s a b i l i t y award. 

C l a i m a n t has p r e v i o u s l y been awarded a t o t a l o f 35 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y r e s u l t i n g from h i s compensable 1983 i n j u r y . We c o n c l u d e 
t h a t t h a t award s h a l l s t a n d . 

I n o r d e r t o r e c e i v e an i n c r e a s e d award o f permanent d i s a b i l i t y upon t h e 
c l o s u r e o f h i s a g g r a v a t i o n c l a i m , i t i s c l a i m a n t ' s burden t o p r o v e t h a t h i s com
pe n s a b l e c o n d i t i o n has p e r m a n e n t l y worsened s i n c e t h e l a s t arrangement o f com
p e n s a t i o n , w h i c h i n t h i s case i s t h e A p r i l 1, 1985 O p i n i o n and Order w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f r o m 5 p e r c e n t t o 35 
p e r c e n t . Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) ; See Luz E. R o d r i g u e z , 42 Van N a t t a 
2033 ( 1 9 9 0 ) . We f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s burden. 

A t t h e t i m e o f t h e A p r i l 1985 O p i n i o n and Order, c l a i m a n t was r e s t r i c t e d 
f r o m p e r f o r m i n g heavy work and he had r e t u r n e d t o l i g h t work. He was a l s o r e 
s t r i c t e d f r o m l i f t i n g i n excess o f 20 pounds and r e s t r i c t e d i n b e n d i n g and 
t w i s t i n g . A t t h a t t i m e , c l a i m a n t c o n t i n u e d t o have p e r s i s t e n t back p a i n , w h i c h 
p r e v e n t e d him f r o m p e r f o r m i n g heavy l i f t i n g , and some decreased lumbar f l e x i o n . 

A t t h e t i m e o f t h e C o n s u l t a n t s ' e v a l u a t i o n , September 8, 1989, c l a i m a n t 
c o m p l a i n e d o f o n g o i n g p e r s i s t e n t back p a i n . He r e p o r t e d t o t h e C o n s u l t a n t s t h a t 
he was u n a b l e t o l i f t more t h a n 20 pounds w i t h o u t d i f f i c u l t y , had d i f f i c u l t y i n 
b e n d i n g and t w i s t i n g , and was unable t o l i f t heavy o b j e c t s . F i n a l l y , and most 
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i m p o r t a n t , claimant, a d m i t t e d t h a t h i s p h y s i c a l s t a t u s had n o t changed f o r 
s e v e r a l y e a r s . 
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Under t h e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h 
t h a t he has s u f f e r e d a permanent worsening o f h i s compensable c o n d i t i o n s i n c e 
t h e l a s t arrangement o f compensation. T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o 
any a d d i t i o n a l unscheduled permanent d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $700, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e , t h e r i s k t h a t counsel's s e r v i c e s m i g h t go uncompensated, 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

F i n a l l y , we not e t h a t t h e Referee d e c l i n e d t o award an i n s u r e r - p a i d a t t o r 
ney f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e compensabil
i t y i s s u e because no stat e m e n t o f s e r v i c e had been r e c e i v e d . By t h e t i m e a 
s t a t e m e n t o f s e r v i c e had been r e c e i v e d and t h e Referee a t t e m p t e d t o r e c o n s i d e r 
her o r d e r , t h e i n s u r e r had r e q u e s t e d Board r e v i e w . 

Under such c i r c u m s t a n c e s , t h e Referee was w i t h o u t j u r i s d i c t i o n t o f u r t h e r 
c o n s i d e r c l a i m a n t ' s e n t i t l e m e n t t o an assessed f e e . See Orozco v. U & I Group, 
I n c . , 103 Or App 634 (1 9 9 0 ) ; Kyonq C. Lewis, 42 Van N a t t a 454 ( 1 9 9 0 ) ; OAR 438-
0 7 - 0 2 5 ( 1 ) . However, because t h e Referee's appealed o r d e r addressed b o t h t h e 
m e r i t s o f t h e c o m p e n s a b i l i t y i s s u e as w e l l as c l a i m a n t ' s e n t i t l e m e n t t o an 
assessed a t t o r n e y f e e , we are a u t h o r i z e d t o award a r e a s o n a b l e a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s e f f o r t s b o t h a t h e a r i n g and on Board r e v i e w . See B i l l y J. 
McAdams, 41 Van N a t t a 2019 (1989). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,500, t o be p a i d by 
t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
documentary r e c o r d and h e a r i n g t r a n s c r i p t , t h e c o m p l e x i t y o f t h e i s s u e , t h e r i s k 
t h a t c o u n s e l ' s s e r v i c e s m i g h t go uncompensated, and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d December 28, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . The D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . The 
re m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on Board r e v i e w 
r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $3,200, t o be p a i d by t h e i n s u r e r . 

J a n u a r y 1 1 , 1991 C i t e as 43 Van N a t t a 53 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KEITH B. LINT, Claimant 
Own M o t i o n No. 90-0624M 

OWN MOTION ORDER 
Dennis Henninger, Claimant A t t o r n e y 

SAIF.Legal Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s January 31 , 1980, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d June 13, 1985. SAIF has accepted r e s p o n s i b i l i t y f o r 
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t h e proposed c e r v i c a l s u r g e r y , b u t opposes r e o p e n i n g o f h i s c l a i m f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s on t h e ground t h a t c l a i m a n t has w i t h d r a w n f r o m t h e work 
f o r c e . 

. • Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a w o r s e n i n g o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we a r e a u t h o r i z e d t o award temporary d i s a b i l i t y compensa
t i o n commencing f r o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

We a r e persuaded t h a t c l a i m a n t ' s compensable c e r v i c a l c o n d i t i o n has 
worsened r e q u i r i n g s u r g e r y . However, t h e r e c o r d shows t h a t c l a i m a n t has n o t 
worked s i n c e l a t e 1988. T h e r e f o r e , i n o r d e r t o prove t h a t he was i n t h e work 
f o r c e a t t h e t i m e o f h i s w o r s e n i n g , c l a i m a n t must pr o v e t h a t he i s w i l l i n g t o 
work and t h a t e i t h e r : (1) he has been making r e a s o n a b l e e f f o r t s t o o b t a i n work; 
o r (2) r e a s o n a b l e e f f o r t s t o o b t a i n work were f u t i l e due t o t h e compensable 
i n j u r y . See Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 ( 1 9 8 9 ) . 

C l a i m a n t ' s o r i g i n a l , compensable i n j u r y i n v o l v e d t h e low back and 
l e f t l e g . I n 1987 c l a i m a n t ' s c l a i m was reopened f o r an a u t h o r i z e d t r a i n i n g p r o 
gram. A f t e r t r a i n i n g ended i n September, 1988, he began employment w i t h t h e 
t r a i n i n g employer. He worked u n t i l October 24, 1988, when he f e l l down a f l i g h t 
o f s t a i r s and i n j u r e d h i s neck. The f a l l r e s u l t e d when h i s i n j u r e d l e f t l e g 
gave way. V o c a t i o n a l s e r v i c e s were s u b s e q u e n t l y t e r m i n a t e d because c l a i m a n t ' s 
l a c k o f employment c o u l d n o t be r e s o l v e d by f u r t h e r v o c a t i o n a l a s s i s t a n c e . An 
MRI scan i n December, 1988, r e v e a l e d a h e r n i a t e d c e r v i c a l d i s c . The c l a i m was 
c l o s e d by D e t e r m i n a t i o n Order on A p r i l 20, 1989, w i t h an award o f t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . Subsequent c h a r t notes by Drs. Aversano and 
S i r o u n i a n show t h a t c l a i m a n t c o n t i n u e d t o have headaches, severe neck p a i n and 
b i l a t e r a l arm symptoms r e s u l t i n g from t h e compensable c e r v i c a l c o n d i t i o n as l a t e 
as June, 1990. Those symptoms rend e r e d him unable t o p e r f o r m t h e a c t i v i t i e s o f 
d a i l y l i v i n g . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t , a t t h e t i m e o f h i s wors
e n i n g , c l a i m a n t was w i l l i n g t o work, b u t r e a s o n a b l e e f f o r t s t o f i n d work would 
have been f u t i l e due t o t h e compensable i n j u r y . We c o n c l u d e , t h e r e f o r e , t h a t 
c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s w o r s e n i n g . See i d . A c c o r d 
i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t emporary d i s a b i l i t y b e n e f i t s t o com
mence t h e d a t e he i s h o s p i t a l i z e d f o r t h e proposed c e r v i c a l s u r g e r y . 

SAIF s h a l l c o n t i n u e p a y i n g temporary t o t a l d i s a b i l i t y b e n e f i t s u n t i l 
one o f t h e f o l l o w i n g e v e n t s f i r s t o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y 
and c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e 
a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r em
p l o y m e n t ; o r (4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o 
r e t u r n t o m o d i f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and 
c l a i m a n t f a i l s t o b e g i n such employment. Reimbursement f r o m t h e Reopened Claims 
Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i 
s i o n 45. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e i n s u r e r p u r s u a n t t o 
OAR 438-12-055. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RUDOLPH A. BEEMAN, Claimant 

WCB Case Nos. 89-24493 & 89-09182 
ORDER DENYING MOTION TO DISMISS 

Malagon, e t a l . , C l aimant A t t o r n e y s 
James Dodge ( S a i f ) , Defense A t t o r n e y 

• C l a i m a n t has moved f o r an o r d e r d i s m i s s i n g t h e SAIF C o r p o r a t i o n ' s r e q u e s t 
f o r Board r e v i e w , c o n t e n d i n g t h a t SAIF has n o t t i m e l y f i l e d a r e q u e s t f o r r e v i e w 
i n accordance w i t h s t a t u t o r y r e q u i r e m e n t s . We deny t h e m o t i o n . 

FINDINGS OF FACT 

The Referee's o r d e r was date d June 29, 1990. T h e r e a f t e r , SAIF r e q u e s t e d 
abatement and r e c o n s i d e r a t i o n o f t h e Referee's o r d e r . On J u l y 30, 1990, w h i l e 
t h e R e f e r e e s t i l l r e t a i n e d j u r i s d i c t i o n over t h e case, he g r a n t e d t h e r e q u e s t 
and a b a t e d h i s o r d e r . The Referee a l s o asked t h a t c l a i m a n t respond t o t h e 
m o t i o n , w h i c h he d i d on August 8, 1990. 

The Referee i s s u e d an Order on R e c o n s i d e r a t i o n on November 20, 1990, 
a d d r e s s i n g t h e arguments r a i s e d by SAIF's m o t i o n . As supplemented by h i s 
r e c o n s i d e r a t i o n o r d e r , t h e Referee " r e p u b l i s h e d i n i t s e n t i r e t y " h i s June 29, 
1990 o r d e r . The November 20, 1990 o r d e r c o n t a i n e d a s t a t e m e n t e x p l a i n i n g t h e 
r i g h t s o f t h e p a r t i e s under ORS 656.289(3) and 656.295. 

On December 12, 1990, SAIF m a i l e d a r e q u e s t f o r r e v i e w t o t h e Board. The 
r e q u e s t s t a t e d t h a t SAIF was see k i n g Board r e v i e w o f " t h e R e f e r e e ' s O p i n i o n and 
Order made and e n t e r e d on June 29, 1990, l e s s t h a n 30 days b e f o r e t h i s Request 
f o r Review." The r e q u e s t , which c a r r i e d t h e a p p r o p r i a t e WCB case numbers, a l s o 
i n d i c a t e d t h a t c o p i e s had been p r o v i d e d t o a l l p a r t i e s t o t h e p r o c e e d i n g b e f o r e 
t h e R e f e r e e . 

On December 17, 1990, t h e Board m a i l e d a comp u t e r - g e n e r a t e d l e t t e r t o t h e 
p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t f o r r e v i e w . 

CONCLUSIONS OF LAW 

A Referee's o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on which 
a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board 
r e v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). 

Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e q u e s t 
f o r r e v i e w be m a i l e d and a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e s t a t u t o r y p e r i o d . 
A r g o n a u t I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 (1 9 8 3 ) . The necessary f u n c 
t i o n o f n o t i c e s t a t u t e s i s t o i n f o r m t h e p a r t i e s o f t h e i s s u e s i n s u f f i c i e n t 
t i m e t o p r e p a r e f o r an a d j u d i c a t i o n . N o l l e n v. SAIF, 23 Or App 420, 423 (1975) 
r e v den ( 1 9 7 6 ) . 

The t i m e w i t h i n which t o appeal an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e 
o r d e r had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444 (1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . I n 
o r d e r t o abate and a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 
65 6 . 2 8 9 ( 1 ) , a t t h e v e r y l e a s t , t h e language o f t h e second o r d e r must be 
s p e c i f i c . Farmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 

Here, c l a i m a n t a s s e r t s t h a t SAIF has u n t i m e l y r e q u e s t e d r e v i e w o f t h e 
Refere e ' s June 29, 1990 o r d e r and f a i l e d t o r e q u e s t r e v i e w o f t h e Referee's 
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November 20, 1990 r e c o n s i d e r a t i o n o r d e r w i t h i n 30 days o f i t s i s s u a n c e . Under 
such c i r c u m s t a n c e s , c l a i m a n t contends t h a t we l a c k j u r i s d i c t i o n t o c o n s i d e r t h i s 
m a t t e r . We d i s a g r e e . 

SAIF's December 12, 1990 r e q u e s t d i d s t a t e t h a t i t was s e e k i n g r e v i e w o f 
t h e R e f e r e e ' s "June 29, 1990 o r d e r . " However, SAIF f u r t h e r d e c l a r e d t h a t t h e 
Refere e ' s o r d e r f r o m w h i c h i t was a p p e a l i n g had i s s u e d " l e s s t h a n 30 days b e f o r e 
[ i t s ] r e q u e s t f o r r e v i e w . " The o n l y o r d e r i s s u e d i n t h i s case f i t t i n g such a 
d e s c r i p t i o n was t h e Referee's November 20, 1990 r e c o n s i d e r a t i o n o r d e r . 

Moreover, s i n c e t h e Referee's June 29, 1990 o r d e r had been e x p r e s s l y 
a b a t e d and, e v e n t u a l l y , was s p e c i f i c a l l y " r e p u b l i s h e d i n i t s e n t i r e t y as s u p p l e 
mented" by t h e November 20, 1990 Order on R e c o n s i d e r a t i o n , we c o n c l u d e t h a t 
SAIF's i n t e n t i o n i n r e q u e s t i n g r e v i e w w i t h i n 30 days o f t h e i s s u a n c e o f t h e 
November 20, 1990 o r d e r was u n m i s t a k e a b l e . I t was s e e k i n g Board r e v i e w o f t h e 
Refere e ' s June 29, 1990 o r d e r , as supplemented and r e p u b l i s h e d by t h e Novem
ber 20, 1990 r e c o n s i d e r a t i o n o r d e r . Inasmuch as SAIF's r e q u e s t was m a i l e d 
w i t h i n . 3 0 days o f t h e iss u a n c e o f t h e Referee's November 20, 1990 Order on Re
c o n s i d e r a t i o n and because t h a t r e c o n s i d e r a t i o n o r d e r supplemented and re p u b 
l i s h e d t h e Referee's June 29, 1990 o r d e r , we conclude t h a t we have j u r i s d i c 
t i o n t o c o n s i d e r t h i s m a t t e r . See ORS 656.289(3); Farmers I n s u r a n c e Group v. 
SAIF, s u p r a ; Mary G. Chard, 39 Van N a t t a 786 (1987). 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s de n i e d . Once a t r a n s c r i p t i s ob
t a i n e d and c o p i e s a r e d i s t r i b u t e d t o t h e p a r t i e s , a b r i e f i n g s c h e d u l e w i l l be 
implemented. Upon c o m p l e t i o n o f t h e b r i e f i n g s chedule, t h i s case w i l l be dock
e t e d f o r Board r e v i e w . 

I T I S SO ORDERED. 

January 15, 1991 C i t e as 43 Van N a t t a 56 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES L. BROWN, Claimant 

WCB Case No. 89-15235 
ORDER ON REVIEW 

P a t r i c k L a v i s , Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Menashe's o r d e r w h i c h 
i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y f o r a low b a c k / r i g h t h i p i n j u r y 
f r o m 9 p e r c e n t (28.8 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 22 p e r c e n t 
(70.4 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s 
a b i l i t y . We a f f i r m . > 

FINDINGS OF FACT 

W i t h t h e e x c e p t i o n o f t h e second paragraph, page two, we adopt t h e 
Refere e ' s " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On August 7, 1987, c l a i m a n t ' s r i g h t h i p and i n n e r t h i g h were compensably 
i n j u r e d when he was h i t by a c a r . (Exs. 1-8). C l a i m a n t was t r e a t e d c o n s e r v a 
t i v e l y w i t h M o t r i n , b u t l o s t no t i m e from work. (Exs. 1-8). C l a i m a n t f i l e d h i s 
"801" i n j u r y c l a i m f o r m w i t h h i s employer's s e c r e t a r y / b o o k k e e p e r / a d m i n i s t r a t i v e 
a s s i s t a n t w h i c h was t h e normal p r o c e d u r e . ( T r . 9 2 ) . 
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A t 6:30 p.m., September 15, 1987, c l a i m a n t t o l d t h e emergency room p h y s i 
c i a n s t h a t he had been l i f t i n g garbage cans a t work a l l day and d e v e l o p e d 
"severe p a i n i n h i s lumbar and g l u t e a l and h i p area on t h e r i g h t [ s i d e ] . . . . " 
(Exs. 6, 7, 8 ) . A l t h o u g h c l a i m a n t r e p o r t e d i n t o h i s employer's a d m i n i s t r a t i v e 
a s s i s t a n t a f t e r he f i n i s h e d h i s r o u t e on September 15, 1987, c l a i m a n t d i d n o t 
t e l l h e r t h a t h i s back and l e g were b o t h e r i n g him nor t h a t he needed m e d i c a l 
t r e a t m e n t . ( T r . 91-97). Claimant l a t e r t o l d t h e e x a m i n i n g p h y s i c i a n s a t t h e 
O r t h o p a e d i c C o n s u l t a n t s t h a t , a f t e r w o r k i n g two days p i c k i n g up garbage cans, he 
n o t e d on September 15, 1987 " ' p a r a l y s i s ' o f h i s r i g h t l o w e r e x t r e m i t y when he 
a t t e m p t e d t o g e t o u t o f bed." (Ex. 78-2). 

C l a i m a n t was t a k e n o f f work as o f September 15, 1987 by Dr. Steinmann, 
M.D., h i s f a m i l y p h y s i c i a n , and s u b s e q u e n t l y t r e a t e d by Dr. Steinmann and a 
p h y s i c a l t h e r a p i s t . Claimant began v o c a t i o n a l r e h a b i l i t a t i o n i n J anuary 1988. 
(Ex. 2 8 ) . C l a i m a n t was r e l e a s e d t o l i g h t d u t y work by Dr. Steinmann on February 
22, 1988. (Ex. 3 3 ) . From t h e b e g i n n i n g , t h e September 15, 1987 i n c i d e n t was 
d i a g n o s e d and t r e a t e d as an a g g r a v a t i o n o f t h e i n i t i a l compensable i n j u r y o f 
August 1987. (Ex. 8 ) . 

As o f t h e end o f November 1988, c l a i m a n t was n o t f o l l o w i n g t h r o u g h w i t h a 
j o b s e a r c h i n h i s r e h a b i l i t a t i o n program. (Exs. 61-2, 6 3 ) . C l a i m a n t ' s r e h a b i l 
i t a t i o n f i l e was c l o s e d i n January 1989, because o f c l a i m a n t ' s l a c k o f p a r t i c i 
p a t i o n . H i s f i l e was reopened i n March 1989. (Ex. 7 0 ) . I n June 1989, c l a i m a n t 
a g a i n f a i l e d t o p a r t i c i p a t e as r e q u i r e d i n h i s r e h a b i l i t a t i o n program. (Ex. 
8 3 ) . 

On A p r i l 2 1 , 1989, Dr. F i e l d l e r , M.D., ( i n t h e same o f f i c e w i t h Dr. 
Steinmann, who was i l l ) i n d i c a t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and 
r e l e a s e d t o m o d i f i e d work w i t h no heavy l i f t i n g , overhead r e a c h i n g o r p r o l o n g e d 
s t a n d i n g o r w a l k i n g . (Ex. 7 6 ) . 

C l a i m a n t was examined by t h e O r t h o p a e d i c C o n s u l t a n t s i n A p r i l 1989. A l l 
x - r a y s were i n t h e normal l i m i t s . (Ex. 78-6). 

C l a i m a n t changed t r e a t i n g p h y s i c i a n s and began s e e i n g Dr. Sears, D.C. on 
May 1, 1989. (Ex. 7 9 ) . I n J u l y 1989, Dr. Sears s i g n e d a P h y s i c a l C a p a c i t i e s 
and R e s t r i c t i o n s Report i n d i c a t i n g impairment where t h e O r t h o p a e d i c C o n s u l t a n t s 
had n o t . (Ex. 8 7 ) . I n August 1989, Dr. Sears w r o t e t h a t he was no l o n g e r 
t r e a t i n g c l a i m a n t because i t was hard f o r him t o d i f f e r e n t i a t e between c l a i m 
a n t ' s o r g a n i c c o m p l a i n t s and h i s " p o s s i b l e " f u n c t i o n a l o v e r l a y . (Ex. 8 9 ) . 

W h i l e c l a i m a n t was o f f work due t o h i s d i s a b i l i t i e s f r o m t h e compensable 
i n j u r y , c l a i m a n t l i v e d a p h y s i c a l l y normal l i f e . (Ex. 9 3 - 4 1 ) . I n October 1988, 
c l a i m a n t t o l d a p h y s i c i a n t h a t he had been d i g g i n g on a h i l l s i d e and w o r k i n g on 
h i s c a r . (Exs. 55-2; 93-41 & 93-42). 

Dr. Turco, p s y c h i a t r i s t , examined c l a i m a n t and r e v i e w e d c l a i m a n t ' s m e d i c a l 
and v o c a t i o n a l f i l e s . Dr. Turco s t a t e d t h a t c l a i m a n t has a h i s t o r y o f major 
d r u g abuse and c r i m i n a l a c t i v i t y and t h a t secondary g a i n e l e m e n t s , b o t h con
s c i o u s and u n c o n s c i o u s , p l a y a major r o l e i n c l a i m a n t ' s p h y s i c a l c o m p l a i n t s . 
(Ex. 78-6 & 7 ) . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on A p r i l 28, 1989, and h i s c l a i m c l o s e d 
by D e t e r m i n a t i o n Order on June 22, 1989 awarding him t e m p o r a r y d i s a b i l i t y and 9 
p e r c e n t permanent p a r t i a l d i s a b i l i t y . (Ex. 8 5 ) . 
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ULTIMATE FINDINGS OF FACT 

Cl a i m a n t i s n o t c r e d i b l e based on i n c o n s i s t e n c i e s i n t h e r e c o r d and t h e 
substance o f h i s t e s t i m o n y . 

CONCLUSIONS OF LAW AND OPINION 

On r e v i e w , t h e s o l e i s s u e i s whether c l a i m a n t , under t h e " s t a n d a r d s " c a l 
c u l a t i o n s , i s e n t i t l e d t o two v a l u e s o f 5 pu r s u a n t t o fo r m e r OAR 436-35-320(4) -
-'one f o r h i s back and a n o t h e r f o r h i s h i p because he has a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f h i s back and h i p . 

As t h e Re f e r e e fo u n d , t h e r e i s no me d i c a l e v i d e n c e t o s u p p o r t s e p a r a t e 
f i n d i n g s f o r c l a i m a n t ' s h i p and h i s back. 

F u r t h e r m o r e , we co n c l u d e t h a t c l a i m a n t i s n o t a c r e d i b l e w i t n e s s . C l a i m 
a n t gave p h y s i c i a n s d i f f e r e n t r e n d i t i o n s o f t h e September 15, 1987 i n c i d e n t . 
The a d m i n i s t r a t i v e a s s i s t a n t t e s t i f i e d t h a t c l a i m a n t , a t t h e end o f t h e day on 
September 15, 1987, d i d n o t mention t o her t h a t he was i n p a i n and i n need o f 
m e d i c a l t r e a t m e n t . A t t h e h e a r i n g and i n an e a r l i e r d e p o s i t i o n , c l a i m a n t gave 
d i s t i n c t l y d i f f e r e n t r e n d i t i o n s o f h i s communications w i t h h i s employer's admin
i s t r a t i v e a s s i s t a n t on September 15, 1987. ( T r . 58, 82, 8 3 ) . Dr. Turco w r o t e 
t h a t he s u s p e c t s t h a t c l a i m a n t i s n o t t r u t h f u l r e g a r d i n g t h e September 1987 
a c c i d e n t . (Ex. 90-4, 9 0 - 5 ) . Dr. Sears, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , d i d n o t 
f e e l he c o u l d t r e a t c l a i m a n t anymore because he c o u l d n o t t r u s t c l a i m a n t ' s com
p l a i n t s . A d d i t i o n a l l y , t h e Or t h o p a e d i c C o n s u l t a n t s c o u l d f i n d no o b j e c t i v e 
p a t h o l o g i c a l r e a s o n f o r c l a i m a n t ' s c o m p l a i n t s and no im p a i r m e n t . (Ex. 78-6 & 
78- 7 ) . C l a i m a n t ' s t e s t i m o n y r e g a r d i n g s u b j e c t i v e l i m i t a t i o n s i n b o t h h i s low 
back and h i p i s n o t r e l i a b l e . 

C o n s e q u e n t l y , t h e r e i s no p e r s u a s i v e evidence t o e s t a b l i s h t h a t c l a i m a n t 
i s e n t i t l e d t o a g r e a t e r impairment v a l u e under former OAR 436-35-320(4) t h a n 
was u t i l i z e d by t h e Refere e . The i n s u r e r does n o t r e q u e s t a r e d u c t i o n i n t h e 
d i s a b i l i t y award, t h e r e f o r e , we a f f i r m t h e Referee. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 8, 1989 i s a f f i r m e d . 

J a nuary 15, 1991 ; C i t e as 43 Van N a t t a 58 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TANA M. BURNS, Claimant 
WCB Case No. 89-21523 

ORDER ON REVIEW 
Ralph C. Bark e r , Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s b i l a t e r a l w r i s t n e u r o p a t h y . C l a i m a n t 
a l s o seeks remand f o r t h e adm i s s i o n o f an a d d i t i o n a l m e d i c a l r e p o r t . The i s s u e s 
on r e v i e w a r e remand and c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment r e g a r d i n g t h e remand i s s u e . 
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We may remand when t h e r e c o r d i s i n c o m p l e t e l y , i n a p p r o p r i a t e l y o r o t h e r 
w i s e i n s u f f i c i e n t l y developed. ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a 
t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was 
no t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food 
S t o r e s v. L y s t e r , 79 Or App 416 (1986). 

Here, we are n o t persuaded t h a t t h e r e c o r d has been i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed. Moreover, we a r e n o t persuaded 
t h a t t h e a d d i t i o n a l m e d i c a l r e p o r t was not o b t a i n a b l e w i t h due d i l i g e n c e a t t h e 
t i m e o f h e a r i n g . C l a i m a n t argues t h a t because h i s a t t o r n e y came on t h e case 
l a t e , he d i d n o t have t i m e t o o b t a i n t h e necessary m e d i c a l r e p o r t p r i o r t o t h e 
h e a r i n g . There i s no eviden c e i n t h e r e c o r d o f when t h e a t t o r n e y a c t u a l l y t o o k 
t h e case, a l t h o u g h t h e r e t a i n e r agreement i s si g n e d i n October 1989 and t h e 
h e a r i n g was h e l d i n l a t e February 1990. Nor i s t h e r e e v i d e n c e o f when t h e r e 
p o r t was r e q u e s t e d f r o m t h e t r e a t i n g d o c t o r . Thus, t h e r e i s no showing o f due 
d i l i g e n c e i n a t t e m p t i n g t o o b t a i n t h i s r e p o r t . 

ORDER 

The Referee's o r d e r d a t e d March 19, 1990 i s a f f i r m e d . 

J a n u a r y 15, 1991 C i t e as 43 Van N a t t a 59 (1991) 

I n the- M a t t e r o f t h e Compensation o f 
SHIRLEY A. BUSH, Claimant 
WCB Case No. 89-16261 

ORDER ON REVIEW 
Po z z i , e t a l . , Claimant A t t o r n e y s 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r w h i c h : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s c o n d i 
t i o n ; (2) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l ; (3) found t h a t c l a i m a n t was n o t e n t i t l e d t o 
i n t e r i m compensation; and (4) d i d n o t assess a p e n a l t y and a t t o r n e y f e e f o r 
u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e 
c o m p e n s a b i l i t y , i n t e r i m compensation and p e n a l t y and a s s o c i a t e d a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h 
r e s p e c t t o t h e c o m p e n s a b i l i t y i s s u e , w i t h t h e f o l l o w i n g comments. 

An o c c u p a t i o n a l d i s e a s e c l a i m f o r a mental d i s o r d e r i s n o t compensable un
l e s s t h e r e i s c l e a r and c o n v i n c i n g evidence t h a t t h e m e n t a l d i s o r d e r a r o s e o u t 
o f and i n t h e course o f employment. Former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . " C l e a r and con
v i n c i n g " e v i d e n c e means t h a t t h e t r u t h o f t h e f a c t s i s h i g h l y p r o b a b l e . The 
ev i d e n c e must be f r e e from c o n f u s i o n , f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y 
H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 407 ( 1 9 8 7 ) . 
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I n t h i s case, two p s y c h i a t r i s t s have o f f e r e d t h e i r o p i n i o n s as t o whether 
c l a i m a n t ' s w o r k i n g c o n d i t i o n s are a m a t e r i a l c o n t r i b u t i n g cause o f her m e n t a l 
d i s o r d e r . Dr. P a r v a r e s h s t a t e d t h a t t h e w o r k i n g c o n d i t i o n s were n o t a m a t e r i a l 
f a c t o r , c o n s i d e r i n g a l l o f c l a i m a n t ' s n o n w o r k - r e l a t e d s t r e s s o r s , among w h i c h a r e 
her i l l husband and d r u g a d d i c t e d son. 

The second p s y c h i a t r i s t , Dr. Deale, s t a t e d t h a t f a c t o r s i n c l a i m a n t ' s work 
s i t u a t i o n c o n t r i b u t e d t o her d e p r e s s i o n , b u t a l s o acknowledged t h a t some o f her 
d i f f i c u l t i e s a r e t h e r e s u l t o f her e m o t i o n a l l y d e p r i v e d c h i l d h o o d and p u n i t i v e 
mother. (Ex. 19-4.) 

A f t e r de novo r e v i e w o f t h e p s y c h i a t r i s t ' s r e p o r t s , we do n o t f i n d t h a t 
c l a i m a n t has met her burden o f p r o v i n g by c l e a r and c o n v i n c i n g e v i d e n c e t h a t her 
m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f her employment. 

I n t e r i m Compensation 

A c l a i m a n t i s e n t i t l e d t o temporary d i s a b i l i t y compensation p e n d i n g accep
t a n c e o r d e n i a l o f a c l a i m f o r a d i s a b l i n g i n j u r y i f she " l e a v e s work" w i t h i n 
t h e meaning o f ORS 656.210. Bono v. SAIF, 298 Or 405, 408-10 ( 1 9 8 4 ) ; see a l s o 
Jones v. Emanuel H o s p i t a l , 280 Or 147, 150-52 (1977). Such compensation, c a l l e d 
" i n t e r i m compensation" f o r convenience, i s due b e g i n n i n g 14 days a f t e r t h e d a t e 
upon w h i c h t h e employer o r i t s i n s u r e r r e c e i v e s n o t i c e o r knowledge o f t h e 
c l a i m a n t ' s c l a i m . ORS 656.262(4). 

The R e f e r e e c o n c l u d e d t h a t i n t e r i m compensation was n o t due, i n p a r t be
cause t h e r e was no m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work. We 
n o t e t h a t t h e s t a t u t e a p p l i c a b l e t o an i n i t i a l c l a i m f o r b e n e f i t s , ORS 656.262, 
does n o t r e q u i r e m e d i c a l v e r i f i c a t i o n o f i n a b i l i t y t o work b e f o r e i n t e r i m com
p e n s a t i o n i s due. N e v e r t h e l e s s , as e x p l a i n e d above, c l a i m a n t must l e a v e work 
a l l e g e d l y because o f a compensable c o n d i t i o n i n o r d e r t o r e c e i v e i n t e r i m compen
s a t i o n . 

Here, c l a i m a n t was t e r m i n a t e d from her j o b on May 7, 1989. However, she 
was t e r m i n a t e d f o r reasons r e l a t e d t o t h e c o n d i t i o n t h a t she s u b s e q u e n t l y 
c l a i m e d was compensable. We conclude t h a t c l a i m a n t d i d " l e a v e work" w i t h i n t h e 
meaning o f ORS 656.210. A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o i n t e r i m compensa
t i o n f o r t h e p e r i o d b e g i n n i n g J u l y 18, 1989, when SAIF r e c e i v e d n o t i c e o f her 
c l a i m , and e n d i n g September 13, 1989, when SAIF d e n i e d t h e c l a i m . 

P e n a l t i e s and A t t o r n e y Fees R e l a t i n g t o I n t e r i m Compensation 

C l a i m a n t argues t h a t she i s e n t i t l e d t o a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e f o r u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f i n t e r i m compensation. We 
agree. I f a c a r r i e r u n r e a s o n a b l y d e l a y s payment o f t e m p o r a r y d i s a b i l i t y bene
f i t s , i t i s l i a b l e f o r an a d d i t i o n a l amount, up t o 25 p e r c e n t o f t h e b e n e f i t s 
t h e n due, p l u s a r e a s o n a b l e a t t o r n e y f e e . See ORS 656.262(10); 6 5 6 . 3 8 2 ( 1 ) . 

C l a i m a n t was t e r m i n a t e d from her j o b f o r reasons r e l a t e d t o t h e c o n d i t i o n 
w h i c h she s u b s e q u e n t l y c l a i m e d t o be compensable. The employer, o f c o u r s e , knew 
o f t h e r e a s o n c l a i m a n t was t e r m i n a t e d , and t h a t knowledge w i l l be i m p u t e d t o 
SAIF. N i x v. SAIF, 80 Or App 656, 660 (1986). Thus, a f t e r c l a i m a n t f i l e d her 
m e n t a l s t r e s s c l a i m , SAIF s h o u l d have known t h a t she l e f t work f o r reasons 
r e l a t e d t o her c o n d i t i o n . A c c o r d i n g l y , SAIF's f a i l u r e t o b e g i n p a y i n g i n t e r i m 
c ompensation was an u n reasonable r e s i s t a n c e t o t h e payment o f compensation and 
c l a i m a n t i s e n t i t l e d t o a p e n a l t y e q u a l t o 15 p e r c e n t o f a l l i n t e r i m compensa
t i o n due f r o m J u l y 18, 1989 t h r o u g h September 13, 1989. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e p e n a l t y - r e l a t e d a t t o r n e y f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e i n t e r i m compensation i s s u e i s $300, 
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t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 20, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n which d e c l i n e d t o award i n t e r i m compensation i s r e v e r s e d . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . Claimant i s awarded t e m p o r a r y d i s a b i l 
i t y f r o m J u l y 18, 1989 t h r o u g h September 13, 1989. C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d temporary d i s a b i l i t y compensation c r e a t e d by 
t h i s o r d e r , n o t t o exceed $3,800. Claimant i s awarded a 15 p e r c e n t p e n a l t y on 
a l l i n t e r i m compensation awarded by t h i s o r d e r . For s e r v i c e s c o n c e r n i n g t h e 
p e n a l t y - r e l a t e d i s s u e o f i n t e r i m compensation, c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $300, payable by t h e SAIF C o r p o r a t i o n . 

J a n u a r y 15, 1991 C i t e as 43 Van N a t t a 61 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL L. CLARK, Claimant 

WCB Case No. CO-00263 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On November 1, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . P ursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $60,000 by Bois e Cascade C o r p o r a t i o n , 
t h e s e l f - i n s u r e d employer, c l a i m a n t agrees t o r e l e a s e h i s r i g h t t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r h i s compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

A proposed c l a i m d i s p o s i t i o n agreement must be s e t a s i d e i f we f i n d t h a t 
i t i s t h e r e s u l t o f an i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t . ORS 
6 5 6 . 2 3 6 ( 1 ) ( b ) . M i s r e p r e s e n t a t i o n i s an i n t e n t i o n a l , f a l s e s t a t e m e n t o f a 
s u b s t a n t i v e f a c t , o r any conduct which l e a d s t o a b e l i e f o f a s u b s t a n t i v e f a c t 
m a t e r i a l t o a p r o p e r u n d e r s t a n d i n g o f t h e m a t t e r i n hand, made w i t h t h e i n t e n t 
t o d e c e i v e o r m i s l e a d . L o u i s R. Anaya, 42 Van N a t t a 1843 ( 1 9 9 0 ) . 

The s e l f - i n s u r e d employer a l l e g e s t h a t , when t h e p a r t i e s e n t e r e d t h i s 
agreement i n J u l y , 1990, c l a i m a n t e x h i b i t e d an obv i o u s l i s t and d e c l a r e d h i m s e l f 
p e r m a n e n t l y and t o t a l l y d i s a b l e d because he c o u l d p e r f o r m o n l y s e d e n t a r y work 
and c o u l d n o t o b t a i n any employment. Claimant does n o t deny t h o s e a l l e g a t i o n s . 
T h e r e f o r e , we f i n d t h a t c l a i m a n t made t h e a f o r e m e n t i o n e d r e p r e s e n t a t i o n s and 
t h a t t h o s e r e p r e s e n t a t i o n s were m a t e r i a l t o t h e p a r t i e s ' u n d e r s t a n d i n g o f t h e 
v a l u e o f c l a i m a n t ' s c l a i m . 

The employer a l s o submits employment r e c o r d s d a t e d December, 1988, and 
J u l y , 1990, i n whic h c l a i m a n t d e c l a r e s t h a t he has no p h y s i c a l i m p a i r m e n t and i s 
a b l e t o p e r f o r m heavy work. Those r e c o r d s a l s o show t h a t c l a i m a n t was s e l f -
employed i n l a n d s c a p i n g from 1984 t h r o u g h June, 1990, and has been employed as a 
r e s i d e n t i a l e l e c t r i c i a n a p p r e n t i c e s i n c e September, 1990. C l a i m a n t does n o t 
a d e q u a t e l y e x p l a i n t h e d i s c r e p a n c y between t h o s e employment r e c o r d s and h i s 
r e p r e s e n t a t i o n s d u r i n g t h e n e g o t i a t i o n o f t h i s agreement. A c c o r d i n g l y , we f i n d 
t h a t c l a i m a n t ' s r e p r e s e n t a t i o n s were f a l s e and made w i t h t h e i n t e n t t o d e c e i v e 
o r m i s l e a d . We con c l u d e , t h e r e f o r e , t h a t t h i s agreement i s t h e r e s u l t o f an 
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i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f m a t e r i a l f a c t and s e t i t a s i d e . See L o u i s R. 
Anaya, s u p r a . 

I T IS SO ORDERED. 

January 15, 1991 ; C i t e as 43 Van N a t t a 62 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LYLE E. ESTES, Claimant 
WCB Case No. 89-10740 

ORDER ON REVIEW 
James Edmonson, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h f o u n d t h a t c l a i m 
a n t was n o t a s u b j e c t worker i n Oregon. On r e v i e w , t h e i s s u e i s s u b j e c t i v i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and supplement w i t h t h e f o l l o w 
i n g f a c t s . 

C l a i m a n t o c c a s i o n a l l y worked f o r t h e i n s u r e d on a j o b - b y - j o b b a s i s — i n 
October and November 1969, i n 1981 o r 1982, and a g a i n b e g i n n i n g J a n u a r y 1987. 
S i m u l t a n e o u s l y , c l a i m a n t was s e l f - e m p l o y e d i n c o n s t r u c t i o n maintenance. 

FINDING OF ULTIMATE FACT 

Cl a i m a n t was n o t employed i n Oregon by t h e i n s u r e d when he was i n j u r e d 
w h i l e w o r k i n g o u t o f s t a t e . 

CONCLUSIONS OF LAW AND OPINION 

F i n d i n g t h a t c l a i m a n t was a temporary r a t h e r t h a n a permanent employee, 
t h e R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not a s u b j e c t worker i n Oregon. Claim
a n t a s s e r t s t h a t t h e s t a t u t e does n o t r e q u i r e "permanent" employment s t a t u s i n 
o r d e r t o q u a l i f y f o r coverage under ORS 656.126(1). We agree. S a l v a d o r 
Cervantes-Ochoa, 42 Van N a t t a 2716 (19 9 0 ) . N e v e r t h e l e s s , a l t h o u g h we c l a r i f y 
t h e a p p l i c a b l e law, we a f f i r m t h e Referee's c o n c l u s i o n . 

I n c o n s t r u i n g ORS 656.126(1), Oregon c o u r t s have a p p l i e d a "permanent 
employment r e l a t i o n t e s t . " Under t h i s t e s t , t h e key i n q u i r y i s t h e " e x t e n t t o 
which- c l a i m a n t ' s work o u t s i d e t h e s t a t e was tempo r a r y . " Power Master I n c . v. 
B l a n c h a r d , 103 Or App 467 (1990) c i t i n g Phelan v. H.S.C. Lo g g i n g , I n c . , 84 Or 
App 632 ( 1 9 8 8 ) ; Hobson v. Ore D r e s s i n g , I n c . , 87 Or App 397, 400 , r e v den 304 
Or 437 ( 1 9 8 7 ) . [emphasis s u p p l i e d ] . 

To d e t e r m i n e whether a c l a i m a n t i s an Oregon worker under t h i s t e s t , we 
c o n s i d e r numerous f a c t o r s such as where c l a i m a n t w a s . h i r e d , where he a c t u a l l y 
worked, where h i s paychecks were i s s u e d , where t h e o p e r a t i o n was r u n , where 
s u p e r v i s o r y c o n t r o l was e x e r c i s e d , and whether c l a i m a n t had a r e a s o n a b l e expec
t a t i o n o f w o r k i n g f o r t h e i n s u r e d i n Oregon a f t e r t h e o u t - o f - s t a t e j o b was com
p l e t e d . B l a n c h a r d , supra. 
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Cl a i m a n t o c c a s i o n a l l y worked f o r t h e i n s u r e d on a j o b - b y - j o b b a s i s . I n 
1987, he ac c e p t e d a s e r i e s o f employments w i t h t h e i n s u r e d i n Washington. 
C l a i m a n t was h i r e d i n Moses Lake, Washington t o work o n . t h e W a l l a W a l l a , 
Washington j o b d u r i n g w h i c h he i n j u r e d h i s back. C o r p o r a t e c o n t r o l was e x e r 
c i s e d and c l a i m a n t ' s paycheck was i s s u e d from t h e i n s u r e d ' s c o r p o r a t e o f f i c e i n 
Merced, C a l i f o r n i a . C l a i m a n t was s u p e r v i s e d o n - s i t e i n Washington. A f t e r 
c l a i m a n t ' s W a l l a W a l l a , Washington j o b assignment ended, he no l o n g e r would have 
been an employee o f t h e i n s u r e d . T h e r e f o r e , a l t h o u g h c l a i m a n t may have a n t i c i 
p a t e d b e i n g r e h i r e d f o r ano t h e r j o b assignment, he c o u l d n o t have a r e a s o n a b l e 
e x p e c t a t i o n o f r e t u r n i n g t o work f o r t h e i n s u r e d i n Oregon a f t e r t h e Washington 
j o b was completed. 

C l a i m a n t has proven n e i t h e r t h a t he was employed i n Oregon by t h e i n s u r e d 
nor t h a t t h e i n s u r e d sent him t o work i n Washington. T h e r e f o r e , c l a i m a n t ' s work 
t e m p o r a r i l y i n Washington was not " i n c i d e n t a l " t o Oregon employment f o r t h i s 
e mployer. Consequently, we conclude t h a t c l a i m a n t was n o t a s u b j e c t worker i n 
Oregon when he was i n j u r e d i n Washington. 

ORDER 

The Referee's o r d e r d a t e d December 6, 1989 i s a f f i r m e d . 

J a n u a r y 15, 1991 C i t e as 43 Van N a t t a 63 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN C. LAPPEN, Claimant 
WCB Case No. TP-90046 

THIRD PARTY DISTRIBUTION 
Coons, e t a l . , Claimant A t t o r n e y s 

H a l l m a r k , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a d i s p u t e c o n c e r n i n g a 
proposed s e t t l e m e n t o f a t h i r d p a r t y a c t i o n . See ORS 656.587. We approve t h e 
s e t t l e m e n t . 

FINDINGS OF FACT 

I n August 1987, c l a i m a n t , a salesman f o r a r e s t a u r a n t s u p p l y and equipment 
company, s u s t a i n e d a compensable i n j u r y w h i l e making a b u s i n e s s c a l l . S p e c i f i 
c a l l y , he f e l l w h i l e w a l k i n g down a ramp a t a r e s t a u r a n t . CNA I n s u r a n c e Com
pany, as i n s u r e r f o r c l a i m a n t ' s employer, has accepted t h e c l a i m and p r o v i d e d 
compensation. 

As a r e s u l t o f t h e a c c i d e n t , c l a i m a n t s u s t a i n e d i n j u r i e s t o h i s l e f t hand, 
arm, and s h o u l d e r . He a l s o s u f f e r e d l a c e r a t i o n s t o h i s r i g h t knee and l e g , i n 
a d d i t i o n t o e x p e r i e n c i n g muscle spasms i n h i s neck. C l a i m a n t c o n t i n u e d t o work 
u n t i l November 1987, when h i s c o m p l a i n t s became t o o d e b i l i t a t i n g . 

I n December 1987, s u r g e r y was performed on h i s l e f t s h o u l d e r . S p e c i f i 
c a l l y , c l a i m a n t underwent an a c r o m i o p l a s t y and r o t a t o r c u f f r e p a i r . CNA 
ac c e p t e d r e s p o n s i b i l i t y f o r t h i s p rocedure. 

C l a i m a n t a l s o underwent s u r g e r y f o r a r i g h t i n g u i n a l h e r n i a . CNA d i d n o t 
acc e p t r e s p o n s i b i l i t y f o r t h e h e r n i a and i t s t r e a t m e n t . A March 10, 1989 Ref
ere e ' s o r d e r found t h a t c l a i m a n t ' s h e r n i a c o n d i t i o n and t r e a t m e n t were n o t 
r e l a t e d t o h i s compensable i n j u r y . The Referee's o r d e r was a f f i r m e d and adopted 
by t h e Board on June 14, 1990. 
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C l a i m a n t has n o t r e t u r n e d t o h i s j o b as a salesman f o r CNA's i n s u r e d . I n 
s t e a d , i n J u l y 1989, he o b t a i n e d employment as a warehouse m a t e r i a l and e q u i p 
ment salesman f o r a n o t h e r employer. Claimant c u r r e n t l y r e s i d e s i n A l b u q u e r q u e , 
New Mexico. 

A November 7, 1988 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m . He was 
f o u n d m e d i c a l l y s t a t i o n a r y as o f August 3, 1988. C l a i m a n t was awarded a p p r o x i 
m a t e l y 4 months o f t e m p o r a r y p a r t i a l d i s a b i l i t y and 7 months o f t e m p o r a r y t o t a l 
d i s a b i l i t y . I n a d d i t i o n , 13 p e r c e n t unscheduled permanent d i s a b i l i t y was 
g r a n t e d . The D e t e r m i n a t i o n Order was a f f i r m e d by t h e March 1989 R e f e r e e ' s 
o r d e r , w h i c h has s i n c e been a f f i r m e d and adopted by t h e Board's June 1990 o r d e r . 

To d a t e , CNA, as p a y i n g agency, r e p r e s e n t s t h a t i t has i n c u r r e d a c t u a l 
c l a i m c o s t s t o t a l l i n g $31,705.53. These c o s t s i n c l u d e m e d i c a l and i n d e m n i t y 
b e n e f i t s . I n a d d i t i o n , CNA a s s e r t s t h a t i t has s e t f u t u r e r e s e r v e s o f $32,511 
f o r " i n d e m n i t y " and $22,142 f o r " m e d i c a l . " 

C l a i m a n t engaged l e g a l r e p r e s e n t a t i o n t o pursue a cause o f a c t i o n f o r 
n e g l i g e n c e a g a i n s t t h e r e s t a u r a n t and t h e owner o f t h e p r o p e r t y . T h e r e a f t e r , he 
f i l e d a c o m p l a i n t a l l e g i n g t h a t t h e a f o r e m e n t i o n e d t h i r d p a r t i e s were n e g l i g e n t 
i n t h e f o l l o w i n g manner: (1) i n f a i l i n g t o warn c l a i m a n t o f t h e f a u l t y ramp; 
(2) i n f a i l i n g t o p r o v i d e s a f e t y d e v i c e s such as g u a r d r a i l s , h a n d r a i l s , o r s l i p -
g u a r d s ; (3) i n f a i l i n g t o r e p a i r m e t a l brads which p r o t r u d e d t h r o u g h t h e m e t a l 
s u r f a c e o f t h e ramp; and (4) i n f a i l i n g t o i n s p e c t and remedy t h e c o n d i t i o n s 
p r e s e n t a t t h e ramp. 

C l a i m a n t ' ' S t h i r d p a r t y c o m p l a i n t sought economic and non-economic damages. 
These damages i n c l u d e d compensation f o r permanent i n j u r i e s t o h i s l e f t l e g , l e f t 
s h o u l d e r , c e r v i c a l s p i n e , and g r o i n , as w e l l as m e d i c a l expenses and l o s t e a r n 
i n g s a t t r i b u t a b l e t o t h e s e i n j u r i e s . 

W h i l e c o n d u c t i n g d i s c o v e r y procedures, t h e f o l l o w i n g i n f o r m a t i o n was com
p i l e d . I n 1979, c l a i m a n t was i n v o l v e d i n an a u t o m o b i l e a c c i d e n t , c a u s i n g him t o 
bump h i s head on h i s c a r ' s w i n d s h i e l d . Other t h a n a " k n o t " on t h e t o p o f h i s 
head, he was u n i n j u r e d and e x p e r i e n c e d no p h y s i c a l c o m p l a i n t s . C l a i m a n t a l s o 
underwent a r t h r o s c o p i c s u r g e r y i n August 1985 t o r e p a i r damaged c a r t i l a g e i n h i s 

• l e f t knee. However, he i m m e d i a t e l y r e t u r n e d t o work f o l l o w i n g t h i s o u t p a t i e n t 
s u r g i c a l p r o c e d u r e and had e x p e r i e n c e d no subsequent problems w i t h t h e knee. 

The s u r f a c e o f t h e ramp a t t h e r e s t a u r a n t was composed o f a s t r e s s e d m e t a l 
m a t e r i a l . The h e i g h t o f t h e ramp i s l e s s t h a n 4 f e e t . The s l o p e o f t h e ramp i s 
m i n i m a l and g r a d u a l . The ramp does not have a h a n d r a i l o r g u a r d r a i l . 

W h i l e d e s c e n d i n g t h e ramp, c l a i m a n t was h o l d i n g a s a l e s o r d e r book, as 
w e l l as a c a t a l o g and/or a s m a l l b r i e f c a s e . I n a d d i t i o n , he h e l d a paper bag 

' c o n t a i n i n g a hamburger, f r i e s , , and a Coke. These it e m s were b e i n g c a r r i e d i n 
b o t h o f h i s hands. 

Upon t a k i n g one s t e p o n t o t h e ramp, c l a i m a n t ' s f e e t went o u t f r o m under 
him. Because i t happened so f a s t , he does n o t know whether he s l i p p e d o r 
t r i p p e d . However, he r e c a l l e d r e a c h i n g i n v a i n f o r something t o h o l d o n t o . No 
f o r e i g n m a t e r i a l was observed on t h e ramp. 

D u r i n g a subsequent v i s i t t o t h e r e s t a u r a n t , c l a i m a n t r e c a l l e d t h e p r o p r i 
e t o r s t a t i n g t h a t c l a i m a n t was n o t t h e f i r s t person t o have f a l l e n on t h e ramp. 
The p r o p r i e t o r d e n i e d making such a statement and i n s i s t e d t h a t t h e r e had never 
been a p r o b l e m w i t h w a l k i n g on t h e ramp. A l i s t o f r e s t a u r a n t employees s i n c e 
1985 was p r o v i d e d t o c l a i m a n t . A t t e m p t s t o i d e n t i f y any employee who c o u l d 
r e c o u n t t h e e x i s t e n c e o f p r i o r ramp f a l l s have been u n s u c c e s s f u l . 
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The t h i r d p a r t y i n s u r e r and c l a i m a n t have agreed t o s e t t l e t h e a c t i o n f o r 
$15,000. Wary o f t h e p o s s i b i l i t y o f an adverse j u r y v e r d i c t , c l a i m a n t d e s i r e s 
t o a v o i d t h e t i m e and expense o f t r a v e l i n g from h i s Albuquerque, New Mexico 
home, as w e l l as i n c u r r i n g a d d i t i o n a l l i t i g a t i o n expenses r e s u l t i n g f r o m t h e 
Roseburg, Oregon t r i a l . 

I f t h e $15,000 s e t t l e m e n t i s approved, f o l l o w i n g t h e d i s t r i b u t i o n o f 
c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n expenses, and s t a t u t o r y 1/3 s h a r e , CNA would 
r e c e i v e $6,486.33. Such a r e c o v e r y would be a p p r o x i m a t e l y 20 p e r c e n t o f CNA's 
$31,705.53 i n a c t u a l c l a i m c o s t s . 

CNA has d e c l i n e d t o approve t h e s e t t l e m e n t , c o n t e n d i n g t h a t such a r e c o v 
e r y w o u l d r e s u l t i n i t r e c e i v i n g a p p r o x i m a t e l y 7.5 p e r c e n t o f i t s "payout and 
r e s e r v e s . " CNA f u r t h e r a s s e r t s t h a t c l a i m a n t has a " s t r o n g l i a b i l i t y case" 
because t h e ramp v i o l a t e s OSHA sta n d a r d s r e q u i r i n g a r a i l i n g f o r ramps i n excess 
o f 4 f e e t i n h e i g h t and t h a t c l a i m a n t ' s c o n t r i b u t o r y n e g l i g e n c e w o u ld be 
" p r o b a b l y about 20 t o 30 p e r c e n t . " CNA a l s o surmises t h a t t h e r e c o v e r y c o u l d be 
enhanced i f c l a i m a n t c o u l d uncover a "past employee who has f a l l e n o r w i t n e s s e d 
a f a l l on t h i s ramp." F i n a l l y , CNA recommends t h a t c l a i m a n t f i l e an amended 
c o m p l a i n t , a s s e r t i n g t h a t h i s a c t i v i t y a t t h e t i m e o f t h e i n j u r y i n v o l v e d t h e 
" r i s k " o r "danger" necessary t o b r i n g a c l a i m under t h e Employers' L i a b i l i t y A ct 
(ORS 654.305 e t s e q ) . 

FINDINGS OF ULTIMATE FACT 

The t h i r d p a r t y s e t t l e m e n t o f f e r o f $15,000 i s r e a s o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 

Pursuant t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
pro m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . Dorotha M. C l a r k e , 40 Van N a t t a 1125 ( 1 9 8 8 ) ; K a t h r y n I . 
Loonev, 39 Van N a t t a 1140 (1987). 

A f t e r r e v i e w i n g t h e r e c o r d , as w e l l as t h e p a r t i e s ' r e s p e c t i v e p o s i t i o n s , 
and c o n s i d e r i n g t h e a f o r e m e n t i o n e d s t a n d a r d , we conclu d e t h a t a s e t t l e m e n t o f f e r 
o f $15,000 i s r e a s o n a b l e . We base our c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

To b e g i n , CNA complains t h a t , i f t h e s e t t l e m e n t i s approved, i t w i l l r e 
c e i v e " a p p r o x i m a t e l y 7.5 p e r c e n t o f i t s payout and r e s e r v e . " I n so d o i n g , CNA 
a s s e r t s e n t i t l e m e n t t o $32,511 i n " f u t u r e r e s e r v e s " f o r " i n d e m n i t y " payments. 
Presumably, t h e s e r e s e r v e s a r e designed t o p r o v i d e f o r f u t u r e payments o f tempo
r a r y and permanent d i s a b i l i t y s h o u l d t h e c l a i m be s u b s e q u e n t l y reopened. Yet, 
such b e n e f i t s a r e e x p r e s s l y e x c l u d e d from f u t u r e compensation w h i c h i s l i e n a b l e 
under ORS 656. 5 9 3 ( 1 ) ( c ) . Thus, r e g a r d l e s s o f t h e amount CNA has r e s e r v e d f o r 
t h e s e p r o j e c t e d f u t u r e e x p e n d i t u r e s , such c o s t s would n o t be r e i m b u r s a b l e . 

I f t h e $15,000 s e t t l e m e n t i s approved, CNA would r e c o v e r $6,486.33, 
a p p r o x i m a t e l y 20 p e r c e n t o f i t s $31,705.53 i n a c t u a l c l a i m c o s t s . CNA contends 
t h a t c l a i m a n t ' s r e c o v e r y and i t s p r o p o r t i o n a l share c o u l d be s i g n i f i c a n t l y i n 
c r e a s e d i f he proceeded t o t r i a l . However, t o do so, c l a i m a n t w o u ld be r e q u i r e d 
t o i n c u r a d d i t i o n a l l i t i g a t i o n expenses t o subpoena w i t n e s s e s , as w e l l as t o 
t r a v e l t o t h e Roseburg t r i a l from h i s Albuquerque r e s i d e n c e . Such i n c r e a s e d 
expenses, a l o n g w i t h c l a i m a n t ' s a t t o r n e y f e e and s t a t u t o r y 1/3 s h a r e , would be 



66 John C. Lappen, 43 Van N a t t a 63 (1991) 

d e d u c t e d f r o m any t h i r d p a r t y r e c o v e r y b e f o r e t h e remainder would become s u b j e c t 
t o CNA's l i e n p u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . See Thomas Lund, 41 Van N a t t a 1352 
(1 9 8 9 ) . Thus, an i n c r e a s e i n c l a i m a n t ' s gross t h i r d p a r t y r e c o v e r y w o u ld n o t 
a u t o m a t i c a l l y a s s u r e CNA t h a t i t s e v e n t u a l p o r t i o n o f t h e r e c o v e r y w o u ld exceed 
i t s c u r r e n t s h a r e o f t h e proposed s e t t l e m e n t . 

I n any e v e n t , CNA's arguments f o r p r o c e e d i n g w i t h t h e l i t i g a t i o n a r e n o t 
s u p p o r t e d by t h e r e c o r d . To be su r e , t h e r e i s no reason t o doubt CNA's a s s e r 
t i o n t h a t c l a i m a n t "would make a good j u r y appearance and c o u l d g a r n e r some j u r y 
sympathy." Y e t , s i m i l a r a s s e r t i o n s c o u l d l i k e w i s e be r e g i s t e r e d c o n c e r n i n g t h e 
t e s t i m o n y o f t h e r e s t a u r a n t p r o p r i e t o r . Moreover, c o n s i d e r i n g c l a i m a n t ' s p r i o r 
m e d i c a l h i s t o r y , t h e u n e x p l a i n e d n a t u r e o f h i s f a l l , and t h e l a c k o f a w i t n e s s 
t o r e f u t e t h e p r o p r i e t o r ' s s t a t e m e n t o f no p r i o r ramp mishaps, a j u r y f i n d i n g o f 
s i g n i f i c a n t c o n t r i b u t o r y n e g l i g e n c e on c l a i m a n t ' s p a r t would n o t be an u n r e a l i s 
t i c outcome. 

F i n a l l y , CNA's recommended i n c l u s i o n s o f an OSHA v i o l a t i o n and a c l a i m 
under t h e Employers' L i a b i l i t y A ct are s i m i l a r l y u n s u p p o r t e d by t h e r e c o r d . The 
pho t o g r a p h s s u b m i t t e d w i t h c l a i m a n t ' s r e p l y b r i e f p e r s u a s i v e l y e s t a b l i s h t h a t 
t h e h e i g h t o f t h e ramp does n o t approximate f o u r f e e t . T h e r e f o r e , OSHA ramp and 
r a i l i n g r e q u i r e m e n t s would n o t be a p p l i c a b l e . I n a d d i t i o n , t h e r e i s n o t h i n g i n 
t h e r e c o r d t o s u b s t a n t i a t e CNA's s u g g e s t i o n t h a t c l a i m a n t ' s work a c t i v i t y a t t h e 
t i m e o f h i s i n j u r y c o u l d i n v o l v e t h e necessary " r i s k " o r "danger" t o s u p p o r t a 
c l a i m under t h e Employer's L i a b i l i t y A c t . I n f a c t , even CNA acknowledges t h e 
p o s s i b i l i t y t h a t a ju d g e c o u l d s t r i k e such a c l a i m as a m a t t e r o f law. 

I n c o n c l u s i o n , we f i n d t h e proposed s e t t l e m e n t t o be r e a s o n a b l e . Conse
q u e n t l y , we approve t h e s e t t l e m e n t . ORS 656.587. A c c o r d i n g l y , proceeds o f t h e 
s e t t l e m e n t s h a l l be d i s t r i b u t e d i n accordance w i t h ORS 65 6 . 5 9 3 ( 3 ) , w h i c h r e s u l t s 
i n CNA's r e c o v e r y o f $6,486.33. Cl a i m a n t ' s counsel s h a l l i m m e d i a t e l y f o r w a r d a 
check i n t h e a f o r e m e n t i o n e d amount t o CNA's c o u n s e l . 

I T IS SO ORDERED. 

January 15, 1991 C i t e as 43 Van N a t t a 66 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RUBY PARMENTER, Claimant 
WCB Case No. 86-15727 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f m e d i c a l s e r v i c e s f o r c l a i m a n t ' s c u r r e n t low back 
c o n d i t i o n ; and (2) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

C i t i n g Bauman v. SAIF, 295 Or 788 (1983) and G e o r g i a - P a c i f i c C o r p o r a t i o n 
v. Piwowar, 305 Or 494 ( 1 9 8 8 ) , c l a i m a n t argues t h a t SAIF's d e n i a l was an imp e r 
m i s s i b l e "back-up" d e n i a l . I n t h i s r e g a r d , c l a i m a n t contends t h a t she has been 
t r e a t i n g w i t h Dr. Gorman f o r t h e same c o n d i t i o n s i n c e 1979; t h a t SAIF a c c e p t e d 
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t h a t c o n d i t i o n and t r e a t m e n t p u r s u a n t t o a 1981 S t i p u l a t i o n ; and, t h e r e f o r e , 
t h a t SAIF may n o t now deny t h e t r e a t m e n t . SAIF c h a r a c t e r i z e s i t s d e n i a l as a 
d e n i a l o f " c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t p r o t r u d e d d i s c c o n d i t i o n . " SAIF 
a s s e r t s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s caused by her d i a g n o s e d h e r n i a t e d 
d i s c ; t h a t t h i s c o n d i t i o n i s s e p a r a t e from her o r i g i n a l low back s p r a i n / s t r a i n 
i n j u r y ; and, t h e r e f o r e , t h a t Bauman and Piwowar do no t a p p l y . 

The d e n i a l i n q u e s t i o n notes t h a t c l a i m a n t i s " s e e k i n g t r e a t m e n t f o r 
lumbar p r o t r u d e d i n t e r v e r t a b l e d i s c a t L4-5 and low back s t r a i n " and s t a t e s t h a t 
SAIF i s "unable t o accept r e s p o n s i b i l i t y f o r any t r e a t m e n t and/or d i s a b i l i t y i n 
c o n n e c t i o n w i t h [ c l a i m a n t ' s ] c u r r e n t c o n d i t i o n . " The d e n i a l goes on t o s t a t e 
t h a t "SAIF w i l l c o n t i n u e t o make me d i c a l payments r e l a t e d t o [ c l a i m a n t ' s ] o r i g i 
n a l i n j u r y . " At h e a r i n g , t h e Referee c h a r a c t e r i z e d t h e main i s s u e as a d e n i a l 
o f m e d i c a l t r e a t m e n t h a v i n g t o do w i t h c l a i m a n t ' s back c a r e . C l a i m a n t ' s c o u n s e l 
and SAIF's c o u n s e l b o t h agreed w i t h t h i s c h a r a c t e r i z a t i o n o f t h e i s s u e . I n 
a d d i t i o n , c l a i m a n t ' s c o u n s e l s t a t e d t h a t c l a i m a n t was n o t s e e k i n g any d i s a b i l 
i t y . Moreover, SAIF's counsel s u b s e q u e n t l y n o t e d t h a t t h e c l a i m i s i n own 
m o t i o n s t a t u s and, t h e r e f o r e , t h a t t h e i s s u e b e i n g l i t i g a t e d i s "ongoing 
t r e a t m e n t . " 

T h e r e f o r e , a l t h o u g h t h e d e n i a l i s somewhat ambiguous, t h e p a r t i e s l i t i 
g a t e d t h e m a t t e r as a m e d i c a l s e r v i c e s i s s u e . As l i t i g a t e d , t h e b a s i s f o r 
SAIF's d e n i a l was t h a t t h e need f o r t r e a t m e n t was n o t r e l a t e d t o t h e compensable 
1973 i n j u r y , b u t r a t h e r was r e q u i r e d by an u n r e l a t e d d i s c h e r n i a t i o n . We 
a d dress t h e i s s u e on t h a t b a s i s . 

I n t e r p r e t e d as a m e d i c a l s e r v i c e s d e n i a l , t h e d e n i a l does n o t v i o l a t e 
Bauman o r Piwowar. I n t h i s r e g a r d , Bauman and Piwowar do n o t p r o h i b i t SAIF from 
a s s e r t i n g t h a t a c u r r e n t need f o r m e d i c a l s e r v i c e s i s u n r e l a t e d t o a compensable 
i n j u r y . See B a r n e t t v. EBI Cos., 105 Or App 145 ( 1 9 9 1 ) ; W a l t e r Manchur, 42 Van 
N a t t a 2497 ( 1 9 9 0 ) . Moreover, we do not agree t h a t t h e 1981 " S t i p u l a t i o n " p r e 
c l u d e s SAIF f r o m d e n y i n g Dr. Gorman's c u r r e n t t r e a t m e n t . I n t h i s r e g a r d , t h e 
" S t i p u l a t i o n " was a c t u a l l y a d i s p u t e d c l a i m s e t t l e m e n t p u r s u a n t t o ORS 
6 5 6 . 2 8 9 ( 4 ) ; t h e r e f o r e , t h e r e was no admission o f l i a b i l i t y f o r any c o n d i t i o n o r 
t r e a t m e n t by SAIF. 

A c c o r d i n g l y , we proceed t o address t h e m e r i t s o f t h e m e d i c a l s e r v i c e s 
i s s u e , i . e . , whether t h e c o n d i t i o n f o r which Dr. Gorman i s c u r r e n t l y t r e a t i n g i s 
m a t e r i a l l y r e l a t e d t o t h e compensable i n j u r y . R e l y i n g upon t h e o p i n i o n s o f Drs. 
Hockey, Schroeder and Raaf, t h e Referee found t h a t c l a i m a n t ' s " c u r r e n t p a i n ... 
and t h e d i s c problems" are n o t r e l a t e d t o t h e 1973 i n j u r y . He, t h e r e f o r e , con
c l u d e d t h a t Dr. Gorman's c u r r e n t t r e a t m e n t i s n o t compensable. We agree. 

Dr. Gorman has o p i n e d t h a t c l a i m a n t ' s p r e s e n t c o n d i t i o n i s d i r e c t l y r e 
l a t e d t o her i n j u r i e s and a r e s u l t i n g ongoing d e g e n e r a t i v e p r o c e s s caused by 
trauma t o t h e d i s c s and s u r r o u n d i n g s o f t t i s s u e . However, t h i s i s e s s e n t i a l l y 
t h e f u l l e x t e n t o f h i s e x p l a n a t i o n . We conclude t h a t h i s o p i n i o n i s l a r g e l y 
c o n c l u s o r y and, t h e r e f o r e , n o t v e r y p e r s u a s i v e . See Moe v. C e i l i n g Systems, 44 
Or App 429 ( 1 9 8 0 ) . I n p a r t i c u l a r , g i v e n t h e extended p e r i o d o f t i m e between 
c l a i m a n t ' s i n j u r i e s and t h e documented onset o f her d i s c p a t h o l o g y , we r e q u i r e 
more o f an e x p l a n a t i o n t h a n p r o v i d e d by Dr. Gorman. Moreover, l i k e t h e R e feree, 
we a r e persuaded by t h e w e l l - r e a s o n e d and t h o r o u g h o p i n i o n s o f Drs. Hockey, 
Schroeder and Raaf, who have a l l o p i n e d t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n r e 
q u i r i n g t r e a t m e n t i s u n r e l a t e d t o her compensable 1973 i n j u r y . 

P e n a l t i e s and A t t o r n e y Fees 

Because we have concluded t h a t SAIF's d e n i a l was n o t an i m p r o p e r "back-up" 
d e n i a l , no grounds e x i s t upon which t o base a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 17, 1988 i s a f f i r m e d . 

J a nuary 15, 1991 C i t e as 43 Van N a t t a 68 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL L. PURVES, Claimant 

WCB Case No. 89-17866 
ORDER ON REVIEW 

Olson, e t a l . , Claimant A t t o r n e y s 
J e r r y L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r w h i c h 
d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e SAIF C o r p o r a 
t i o n ' s a l l e g e d l y u n r e a s o n a b l e d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i t i o n . On 
r e v i e w , t h e i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

P r i o r t o i s s u i n g a p a r t i a l d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i t i o n on 
August 23, 1989, SAIF had r e c e i v e d t h r e e r e p o r t s on c a u s a t i o n . Dr. W r i g h t , con
s u l t i n g n e u r o s u r g e o n , n o t e d t h a t he c o u l d n o t connect c l a i m a n t ' s c u r r e n t r i g h t 
knee symptoms t o c l a i m a n t ' s October 1988 i n j u r y i n a d e f i n i t e way, b u t n o t e d 
t h a t t h e mechanism o f i n j u r y c o u l d have agg r a v a t e d a p r e e x i s t i n g knee c o n d i t i o n . 
Dr. Klump, c l a i m a n t ' s t r e a t i n g neurosurgeon f o r h i s s p i n a l f r a c t u r e , d e f e r r e d t o 
t h e o p i n i o n o f Dr. Webb, c l a i m a n t ' s t r e a t i n g o r t h o p e d i c surgeon f o r h i s knee 
c o n d i t i o n . Dr. Webb r e q u e s t e d t i m e l o s s and a u t h o r i z a t i o n f o r knee s u r g e r y b u t 
made no e x p l i c i t s t a t e m e n t r e g a r d i n g w o r k - r e l a t e d c a u s a t i o n . 

A f t e r SAIF i s s u e d i t s p a r t i a l d e n i a l , c l a i m a n t ' s a t t o r n e y f o r w a r d e d sev
e r a l l e t t e r s t o SAIF t o c l a r i f y c a u s a t i o n . Dr. Webb s t a t e d t h a t c l a i m a n t ' s c u r 
r e n t r i g h t knee c o n d i t i o n was t h e r e s u l t o f t h e work i n j u r y . Dr. Klump n o t e d 
t h a t t h e October 1988 i n c i d e n t p r o b a b l y caused c l a i m a n t ' s r i g h t knee c o n d i t i o n , 
b u t a g a i n d e f e r r e d t o t h e o p i n i o n o f o r t h o p e d i c surgeon Webb. There were no 
r e p o r t s a t t r i b u t i n g c l a i m a n t ' s c u r r e n t knee c o n d i t i o n t o any cause o t h e r t h a n 
h i s work i n j u r y . 

FINDING OF ULTIMATE FACT 

The SAIF C o r p o r a t i o n ' s c o n t i n u i n g d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i 
t i o n f o l l o w i n g r e c e i p t o f Drs. Klump and Webb's l e t t e r s was n o t s u p p o r t e d by a 
l e g i t i m a t e d o ubt as t o i t s l e g a l l i a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s r i g h t knee c o n d i t i o n . 
However, he fo u n d t h a t SAIF's d e n i a l was not unreasonable a t t h e t i m e i t was 
i s s u e d . On r e v i e w , c l a i m a n t argues o n l y t h a t SAIF's f a i l u r e t o w i t h d r a w i t s 
d e n i a l a f t e r i t r e c e i v e d new m e d i c a l evidence " d e s t r o y e d " any r e a s o n a b l e doubt 
i t had r e g a r d i n g c a u s a t i o n and, t h e r e f o r e , i t s conduct was un r e a s o n a b l e . We 
agree. 
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A f t e r an i n s u r e r r e a s o n a b l y denies a c l a i m , " c o n t i n u a t i o n o f t h a t d e n i a l 
i n t h e l i g h t o f new m e d i c a l evidence becomes unreasonable i f , b u t o n l y i f , t h e 
new e v i d e n c e d e s t r o y s any l e g i t i m a t e doubt about l i a b i l i t y . " Brown v. A r g 
onaut I n s u r a n c e Co., 93 Or App 588, 592 (1988). SAIF concedes t h a t i t had a 
c o n t i n u i n g d u t y t o c o n s i d e r p o s t d e n i a l m e d i c a l r e p o r t s . Moreover, c l a i m a n t ' s 
a t t o r n e y f o r w a r d e d t h e new r e p o r t s t o SAIF f o r c o n s i d e r a t i o n and i n q u i r e d 
w hether SAIF would change i t s p o s i t i o n on t h e d e n i a l . N e v e r t h e l e s s , SAIF d i d 
n o t r e s p o n d and t h e m a t t e r went t o h e a r i n g . Now, SAIF contends Drs. Klump and 
Webb's r e p o r t s were n o t s u f f i c i e n t t o c o u n t e r t h e p r e d e n i a l r e p o r t s and, t h e r e 
f o r e , based on a l l t h e evid e n c e , i t s t i l l had a l e g i t i m a t e doubt as t o i t s 
l i a b i l i t y . 

We f i n d t h a t t h e evidence r e c e i v e d by SAIF f r o m Drs. Klump and Webb, and 
e s p e c i a l l y Dr. Webb's u n e q u i v o c a l and u n c o n t e s t e d s t a t e m e n t t h a t t h e l o g g i n g 
a c c i d e n t caused c l a i m a n t ' s p r e v i o u s l y asymptomatic r i g h t knee c o n d i t i o n t o be
come symptomatic, was s u f f i c i e n t t o d e s t r o y any l e g i t i m a t e doubt on t h e p a r t o f 
SAIF t h a t i t was r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t knee c o n d i t i o n . SAIF s h o u l d 
have r e s c i n d e d i t s d e n i a l o f August 23, 1989. I t d i d n o t , and a h e a r i n g was 
nece s s a r y t o r e s o l v e t h e c o m p e n s a b i l i t y i s s u e . T h e r e f o r e , we c o n c l u d e t h a t 
SAIF's c o n t i n u i n g d e n i a l i n t h e face o f such evidence was u n r e a s o n a b l e . Brown 
v. A r g o n a u t , supra. A c c o r d i n g l y , we assess a p e n a l t y and a s s o c i a t e d a t t o r n e y 
f e e . ORS 656.262(10); 656.382(1). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e p e n a l t y i s s u e i s $400, t o be p a i d by SAIF. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 16, 1990 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . That p o r t i o n o f t h e o r d e r which d e c l i n e d t o assess a p e n a l t y 
and a s s o c i a t e d a t t o r n e y f e e f o r unreasonable c l a i m d e n i a l i s r e v e r s e d . The SAIF 
C o r p o r a t i o n i s o r d e r e d t o pay a p e n a l t y , e q u a l t o 25 p e r c e n t o f t h e amount o f 
te m p o r a r y d i s a b i l i t y compensation due a t t h e t i m e o f h e a r i n g . A d d i t i o n a l l y , 
SAIF i s o r d e r e d t o pay a reasonable p e n a l t y - r e l a t e d a t t o r n e y f e e , i n t h e amount 
o f $400. The remainder o f t h e o r d e r i s a f f i r m e d . 

J a n u a r y 15, 1991 C i t e as 43 Van N a t t a 69 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS L. RUNFT, Claimant 
Own Mot i o n No. 90-0650M 

OWN MOTION ORDER OF DISMISSAL 
S a i f L e g a l D i v i s i o n , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a d d i t i o n a l permanent d i s a b i l i t y award due t o h i s January 22, 1966, occupa
t i o n a l d i s e a s e c l a i m . SAIF opposes h i s c l a i m on t h e ground t h a t t h e Board has 
no a u t h o r i t y t o award a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s on i t s own 
m o t i o n . SAIF contends t h a t c l a i m a n t ' s c l a i m i s s u b j e c t t o t h e Board's own 
m o t i o n a u t h o r i t y because h i s a g g r a v a t i o n r i g h t s e x p i r e d January 22, 1971. We 
d i s a g r e e and d i s m i s s f o r l a c k o f own mo t i o n j u r i s d i c t i o n . 

I n January, 1983, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
" asbestos p o i s o n i n g " a l l e g e d l y r e s u l t i n g from exposure w h i l e w o r k i n g f o r SAIF's 
i n s u r e d f r o m 1959 t o 1966. SAIF denied t h e c l a i m i n March, 1983. C l a i m a n t 
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appealed t h e d e n i a l and, i n June, 1987, t h e Supreme Court o r d e r e d t h a t SAIF be 
h e l d r e s p o n s i b l e f o r t h e c l a i m . R u n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) . On A p r i l 27, 
1988, SAIF a c c e p t e d t h e c l a i m and c l a s s i f i e d i t as n o n d i s a b l i n g . C l a i m a n t r e 
qu e s t e d r e v i e w by t h e Department o f In s u r a n c e and Finance ( t h e Department) o f 
SAIF's c l a s s i f i c a t i o n and, on J u l y 25, 1988, t h e Department ordered- SAIF t o r e 
c l a s s i f y h i s c l a i m as d i s a b l i n g . The Department's f i l e s show t h a t c l a i m a n t ' s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on October 19, 1988, w i t h no award o f 
t e m p o r a r y o r permanent d i s a b i l i t y b e n e f i t s . 

We have own m o t i o n j u r i s d i c t i o n o f c l a i m a n t ' s c l a i m o n l y i f h i s 
a g g r a v a t i o n r i g h t s under ORS 656.273 had e x p i r e d . M i l t e n b e r q e r v. Howard's 
Plumbing, 93 Or App 475 ( 1 9 8 8 ) . ORS 656.273(4) p r o v i d e s : 

" ( a ) The c l a i m f o r a g g r a v a t i o n must be f i l e d 
w i t h i n f i v e y e a r s a f t e r t h e f i r s t d e t e r m i n a t i o n 
o r d e r o r t h e f i r s t n o t i c e o f c l o s u r e made under 
ORS 656.268. 

" ( b ) I f t h e i n j u r y has been i n a n o n d i s a b l i n g 
s t a t u s f o r one year o r more a f t e r t h e d a t e o f 
i n j u r y , t h e c l a i m f o r a g g r a v a t i o n must be f i l e d 
w i t h i n f i v e y e a r s a f t e r t h e dat e o f i n j u r y . " 

SAIF contends t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d January 
22, 1971, f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . SAIF a p p a r e n t l y reasons t h a t 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s a r e governed by ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . We d i s a g r e e . 
I n o u r v i e w , ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) a p p l i e s o n l y t o accepted i n j u r i e s . That i s , an 
i n j u r y i s n o t i n a n o n d i s a b l i n g s t a t u s u n l e s s and u n t i l i t i s a c c e p t e d and 
c l a s s i f i e d as n o n d i s a b l i n g . Here, SAIF d i d n o t accept c l a i m a n t ' s c l a i m u n t i l 
A p r i l 27,, 1988. The c l a i m was t h e n c l a s s i f i e d as n o n d i s a b l i n g and remained so 
u n t i l t h e Department o r d e r e d t h e c l a i m r e c l a s s i f i e d as d i s a b l i n g on J u l y 25, 
1988. Thus, c l a i m a n t ' s c l a i m was i n n o n d i s a b l i n g s t a t u s f o r o n l y t h r e e 
months. That i s n o t s u f f i c i e n t f o r a p p l i c a t i o n o f ORS 6 5 6 . 2 7 3 ( 4 ) ( b ) . 

We c o n c l u d e , i n s t e a d , t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s a r e 
governed by ORS 6 5 6 . 2 7 3 ( 4 ) ( a ) . Under t h a t s u b s e c t i o n , c l a i m a n t ' s a g g r a v a t i o n 
r i g h t s e x p i r e f i v e y e a r s a f t e r t h e f i r s t d e t e r m i n a t i o n o r d e r o r n o t i c e o f c l o 
s u r e made under ORS 656.268. Here, t h e f i r s t D e t e r m i n a t i o n Order i s s u e d under 
ORS 656.268 on October 19, 1988. T h e r e f o r e , c l a i m a n t has u n t i l October 19, 
1993, t o f i l e an a g g r a v a t i o n c l a i m . 

Inasmuch as c l a i m a n t ' s a g g r a v a t i o n r i g h t s have n o t y e t e x p i r e d , we 
co n c l u d e t h a t we l a c k own m o t i o n j u r i s d i c t i o n t o c o n s i d e r h i s r e q u e s t f o r 
a d d i t i o n a l permanent d i s a b i l i t y b e n e f i t s . A c c o r d i n g l y , c l a i m a n t ' s r e q u e s t f o r 
own m o t i o n r e l i e f i s d i s m i s s e d . I n s t e a d , SAIF s h o u l d process c l a i m a n t ' s r e 
ques t as a c l a i m f o r a g g r a v a t i o n under ORS 656.273. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
GREGORY S. SHEWCZYK, Claimant 

WCB Case No. 89-21437 
ORDER ON REVIEW 

B u r t , e t a l . , Claimant A t t o r n e y s 
L e s t e r H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M. Johnson's o r d e r t h a t u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f a neck i n j u r y s u s t a i n e d as a r e s u l t o f a d i v e i n t o 
a g o l f c o u r s e pond. On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r except t h a t we d i s a g r e e w i t h t h e 
Ref e r e e ' s d i s c u s s i o n o f t h a t aspect o f t h e s e v e n - f a c t o r t e s t p e r t a i n i n g t o 
whether o r n o t a worker i s p a i d f o r t h e a c t i v i t y a t whic h he was i n j u r e d . See 
M e l l i s v. McEwen, 74 Or App 571, r e v den 300 Or 249 (1 9 8 5 ) . The Referee found 
t h a t c l a i m a n t was n o t p a i d f o r t h e a c t i v i t y o f d i v i n g i n t o t h e pond because t h e 
employer was n o t aware o f t h e a c t i v i t y . We f i n d i n s t e a d t h a t because c l a i m a n t 
dove i n t o t h e pond d u r i n g worktime and he was i n f a c t p a i d f o r t h a t t i m e , t h e 
a c t i v i t y was p a i d f o r . No more c o m p l i c a t e d a n a l y s i s o f t h e p o i n t i s necessary. 

N e v e r t h e l e s s , t h e f a c t t h a t c l a i m a n t was i n j u r e d w h i l e he was on t h e 
employer's premises and d u r i n g p a i d w o r k t i m e , does n o t o u t w e i g h t h e f a c t t h a t 
t h e a c t i v i t y was n o t f o r t h e employer's b e n e f i t , was n o t c o n t e m p l a t e d by t h e 
employer, was n o t an o r d i n a r y r i s k o f employment as a maintenance w o r k e r and was 
no t a c q u i e s c e d i n by t h e employer. On bal a n c e , we conclu d e t h a t c l a i m a n t was 
no t i n t h e course and scope o f employment when i n j u r e d . 

I n b a l a n c i n g t h e f a c t o r s i n t h i s case, we not e t h a t , under C l a r k v. U.S. 
Plywood, 288 Or 255 (198 0 ) , i t i s p a r t i c u l a r l y i m p o r t a n t , i n a s s e s s i n g t h e com
p e n s a b i l i t y o f an i n j u r y s u f f e r e d w h i l e engaged i n nont a s k a c t i v i t y i n c i d e n t a l 
t o employment, t o d e t e r m i n e whether or not t h e employer a c q u i e s c e d i n t h e a c t i v 
i t y . C l a i m a n t contends t h a t t h e employer acquiesced i n t h e a c t i v i t y o f d i v i n g 
i n t o t h e pond because t h e employer acquiesced i n o t h e r a c t i v i t i e s n ecessary t o 
c o o l o f f . C l a i m a n t n o t e s , i n p a r t i c u l a r , t h a t he and h i s p a r t n e r f r e q u e n t l y 
r e f r e s h e d t h e m s e l v e s by s t o p p i n g t o get a d r i n k o f wa t e r o r by d r i v i n g t h e main
t e n a n c e v e h i c l e t h r o u g h an area b e i n g s p r i n k l e d . However, t h e r e i s no eviden c e 
t h a t t h e employer was aware t h a t any employee had t a k e n a d i p i n a pond t o r e 
f r e s h h i m s e l f . The eviden c e t h a t t h e employer a l l o w e d c l a i m a n t t o c o o l o f f i n 
t h e s p r i n k l e r s i s i n s u f f i c i e n t t o persuade us t h a t c o o l i n g o f f i n t h e pond was 
a l s o condoned. 

On t h i s b a s i s , we a f f i r m . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 12, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RAYMOND S. VOLLER, Claimant 

WCB Case No. 89-16049 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t i n c r e a s e d h i s 
uns c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 27 p e r c e n t 
(86.4 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 28 p e r c e n t (89.6 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a compensable musculoligamentous low back i n j u r y on 
September 2, 1988 when he was removing a veneer jam from a d r y e r a t t h e em
p l o y e r ' s wood p r o d u c t s m i l l . C l a i m a n t ' s w o r k - a t - i n j u r y r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o p e r f o r m heavy work. 

MRI s t u d i e s r e v e a l e d a v a r i e t y o f d e g e n e r a t i v e changes i n c l a i m a n t ' s 
t h o r a c i c s p i n e , s c o l i o s i s , m i l d c e n t r a l b u l g i n g a t L4-5, and a p r o b a b l e s m a l l 
c e n t r a l d i s c h e r n i a t i o n a t T5-6. Claimant's compensable i n j u r y d i d ' n o t cause o r 
worsen c l a i m a n t ' s d e g e n e r a t i v e d i s c d i s e a s e o r h i s d i s c b u l g e s . 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on May 12, 1989. At t h a t 
t i m e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Watrous, r e l e a s e d c l a i m a n t t o r e t u r n t o 
m o d i f i e d l i g h t d u t y work w i t h r e s t r i c t i o n s i n l i f t i n g , b e n d i n g and t w i s t i n g . 
A f t e r w o r k i n g t h r e e days, c l a i m a n t stopped w o r k i n g due t o back p a i n . 

A J u l y 25, 1989 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m and awarded 
him 27 p e r c e n t unscheduled permanent d i s a b i l i t y . C l a i m a n t r e q u e s t e d a h e a r i n g . 

C l a i m a n t was examined by Dr. Woolpert, M.D., a t t h e r e q u e s t o f t h e 
i n s u r e r . L a t e r , i n August 1989, c l a i m a n t was examined and t r e a t e d by Dr. 
Sawchuk, M.D., who i n i t i a t e d a c q u a t i c t h e r a p y w i t h no success. • Dr. Sawchuk 
r e l e a s e d c l a i m a n t t o r e t u r n t o work w i t h r e s t r i c t i o n s i n r e p e t i t i v e b e n d i n g , 
t w i s t i n g , c r o u c h i n g and s t o o p i n g . 

C l a i m a n t , 56 y e a r s o f age a t h e a r i n g , has a GED. The j o b w h i c h c l a i m a n t 
s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n , 
w i t h t h e h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) t i m e , was an e l e c t r i c 
motor r e p a i r e r and r e w i n d e r , w i t h an SVP o f 7. Claimant has d e m o n s t r a t e d compe
t e n c e i n t h a t s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t r e t u r n e d t o m o d i f i e d work. He i s capable o f o c c a s i o n a l l i f t i n g 
up t o 40 pounds and i s r e s t r i c t e d from r e p e t i t i v e l i f t i n g , p u s h i n g and p u l l i n g 
i n excess o f 20 pounds. 

C l a i m a n t s u s t a i n e d permanent l o s s o f lumbar range o f m o t i o n due t o h i s 
compensable i n j u r y . He a l s o s u f f e r s from a c h r o n i c c o n d i t i o n w h i c h r e s u l t e d i n 
permanent r e s t r i c t i o n s i n p e r f o r m i n g c e r t a i n a c t i v i t i e s w i t h h i s back. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
fr o m 27 p e r c e n t t o 28 p e r c e n t . We a f f i r m . 
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C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on May 12, 1989. H i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 25, 1989. We a p p l y t h e " s t a n d 
a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m a n t ' s 
permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d t o age (1) and f o r m a l 
e d u c a t i o n ( 0 ) . T h e r e f o r e , we do n o t address t h o s e i s s u e s . 

W i t h r e s p e c t t o e d u c a t i o n v a l u e s , t h e i n s u r e r contends t h a t t h e Referee 
e r r e d i n a s s i g n i n g v a l u e s t o t h e s k i l l s c a t e g o r y (3) and t o t h e t r a i n i n g c a t e 
g o r y ( 1 ) . We agree. 

The i n s u r e r s p e c i f i c a l l y argues t h a t c l a i m a n t ' s h i g h e s t SVP d u r i n g t h a t 
t i m e frame was a 5, f o r p e r f o r m i n g e l e c t r i c r e p a i r and r e w i n d work, f o r a s k i l l s 
v a l u e o f 2. 

C l a i m a n t contends, however, t h a t w h i l e he once d i d e l e c t r i c r e p a i r and 
r e w i n d i n g work, he can no l o n g e r do t h a t t y p e o f work because o f h i s i n j u r y and 
because o f a l a c k o f a v a i l a b l e work. Claimant contends t h a t h i s h i g h e s t SVP 
d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n was a 3, f o r w o r k i n g as 
an a p p l i a n c e r e p a i r p erson, f o r a s k i l l s v a l u e o f 3. 

Former OAR 436-35-300(4) p r o v i d e s t h a t s k i l l s be measured by r e v i e w i n g t h e 
j o b s a worker has s u c c e s s f u l l y performed d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e 
o f d e t e r m i n a t i o n . The r u l e f u r t h e r p r o v i d e s t h a t , " [ s ] u c c e s s f u l performance i s 
d e f i n e d as r e m a i n i n g on t h e j o b t h e l e n g t h o f t i m e necessary t o meet t h e spe
c i f i c v o c a t i o n a l p r e p a r a t i o n r e q u i r e m e n t f o r t h a t j o b . " There i s n o t h i n g i n t h e 
r u l e t h a t r e q u i r e s t h e c l a i m a n t be capable o f p e r f o r m i n g t h e s p e c i f i c j o b w i t h 
t h e h i g h e s t SVP v a l u e a t t h e t i m e o f d i s a b i l i t y r a t i n g . Former OAR 436-35-
3 0 0 ( 4 ) . 

Here, c l a i m a n t t e s t i f i e d t h a t he worked as an e l e c t r i c r e p a i r e r and 
r e w i n d e r i n excess o f t e n y e a r s . The SVP v a l u e f o r t h a t p o s i t i o n i s a 7. 
T h e r e f o r e , t h e a p p r o p r i a t e s k i l l s v a l u e i s 1. Former OAR 436-35-300(4). 

The i n s u r e r contends t h a t c l a i m a n t has demonstrated competence i n some 
s p e c i f i c v o c a t i o n a l p u r s u i t . Former OAR 436-35-300(5). We agree. 

C l a i m a n t has worked as an e l e c t r i c r e p a i r e r and r e w i n d e r f o r y e a r s . We 
f i n d t h a t h i s employment r e c o r d e s t a b l i s h e s t h a t he has d e m o n s t r a t e d competence 
i n t h a t s p e c i f i c v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e 
i s 0. Former OAR 436-35-300(5). 

W i t h r e s p e c t t o t h e a d a p t a b i l i t y c a t e g o r y , c l a i m a n t contends t h a t h i s 
w o r k - a t - i n j u r y r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m heavy work, and h i s 
m o d i f i e d j o b r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m s e d e n t a r y t o l i g h t work, 
t h e r e b y e s t a b l i s h i n g an a d a p t a b i l i t y v a l u e under forme r OAR 436-35-310(3) o f 3. 

The i n s u r e r , however, argues t h a t c l a i m a n t ' s w o r k - a t - i n j u r y r e q u i r e d t h e 
p h y s i c a l c a p a c i t y t o p e r f o r m medium work, and h i s m o d i f i e d j o b r e q u i r e d t h e 
p h y s i c a l c a p a c i t y t o p e r f o r m l i g h t work, t h e r e b y e s t a b l i s h i n g an a d a p t a b i l i t y 
v a l u e o f 2 under former OAR 436-35-310(3). We d i s a g r e e w i t h b o t h t h e i n s u r e r 
and c l a i m a n t . 

C l a i m a n t t e s t i f i e d t h a t h i s w o r k - a t - i n j u r y r e q u i r e d t h e p h y s i c a l c a p a c i t y 
t o l i f t i n excess o f 50 pounds on an o c c a s i o n a l b a s i s . Based on c l a i m a n t ' s 
c r e d i b l e t e s t i m o n y , we f i n d t h a t t h e l i f t i n g r e q u i r e m e n t e s t a b l i s h e s t h a t 
c l a i m a n t ' s w o r k - a t - i n j u r y r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r f o r m heavy work. 
Former OAR 436-35-310(3); See e.g. C a r o l Tuqgle, 42 Van N a t t a 2729 ( 1 9 9 0 ) . 
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A f t e r t h e i n j u r y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Watrous, r e l e a s e d 
c l a i m a n t t o r e t u r n t o work w i t h r e s t r i c t i o n s o f never l i f t i n g more t h a n 40 
pounds, and p e r f o r m i n g o n l y l i m i t e d r e p e t i t i v e l i f t i n g , p u s h i n g and p u l l i n g up 
t o 20 pounds. (Ex. 15A). T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s m o d i f i e d j o b 
r e q u i r e s t h e p h y s i c a l c a p a c i t y t o p e r f o r m l i g h t work. See f o r m e r OAR 436-35-
310(3) & ( 4 ) . 

C o n s e q u e n t l y , we c o n c l u d e t h a t t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s t h e 
d i f f e r e n c e between t h e p h y s i c a l c a p a c i t y necessary t o p e r f o r m t h e u s u a l and cus
tomary work (heavy) and t h e p h y s i c a l c a p a c i t y t o p e r f o r m t h e m o d i f i e d j o b 
( l i g h t ) , o r 2.5. Former OAR 436-35-310(3). 

W i t h r e s p e c t t o t h e impairment v a l u e , c l a i m a n t contends t h a t he s u s t a i n e d 
a g r e a t e r l o s s o f range o f m o t i o n t h a n t h a t c a l c u l a t e d by t h e R e f e r e e , t h a t he 
i s e n t i t l e d t o a v a l u e f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, and t h a t 
he i s e n t i t l e d t o a v a l u e f o r each d i s c b u l g e . The i n s u r e r agrees t h a t a v a l u e 
s h o u l d be a s s i g n e d f o r a c h r o n i c c o n d i t i o n , b u t d i s a g r e e s as t o t h e v a l u e s as
s i g n e d f o r l o s t range o f m o t i o n and t h e d i s c b u l g e s . Under such c i r c u m s t a n c e s , 
we award c l a i m a n t 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f 
h i s low back. Former OAR 436-35-320(4). 

W i t h r e s p e c t t o t h e d i s c b u l g e s , t h e i n s u r e r s p e c i f i c a l l y argues t h a t 
c l a i m a n t f a i l e d t o p r o v e a c a u s a l r e l a t i o n s h i p between t h e d i s c b u l g e s a t L4-5 
and T5-6 and h i s compensable i n j u r y . Claimant argues, however, t h a t t h e i n s u r e r 
has e s s e n t i a l l y waived t h e r i g h t t o c o n t e s t t h e c o m p e n s a b i l i t y o f t h e d i s c 
b u l g e s . We d i s a g r e e . 

Any i n j u r y - r e l a t e d u n operated r u p t u r e b u l g e o r o t h e r d i s c derangement i s 
e n t i t l e d t o a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). F u r t h e r , c l a i m a n t 
must e s t a b l i s h a c a u s a l r e l a t i o n s h i p between h i s d i s c b u l g e s and h i s compensable 
i n j u r y , i . e . , he must show t h a t d i s a b i l i t y r e s u l t i n g from i m p a i r m e n t presumed by 
t h e " s t a n d a r d s " t o r e s u l t from d i s c b u l g e s i s "due t o " t h e compensable i n j u r y . 
ORS 6 5 6 . 2 1 4 ( 5 ) ; D a n i e l G. H u f f , 42 Van Natta.2805 ( 1 9 9 0 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has f a i l e d 
t o e s t a b l i s h t h e c a u s a t i o n o f h i s d i s c b u l g e s . There i s no e v i d e n c e i n t h e 
r e c o r d d i s c u s s i n g t h e c a u s a t i o n o f t h e " p r o b a b l e " T5-6 d i s c b u l g e . 

R e g a r d i n g t h e L4-5 d i s c b u l g e , which i s e v i d e n t , t h e r e i s o n l y one m e n t i o n 
o f a c a u s a l r e l a t i o n s h i p i n t h e r e c o r d . Dr. Sawchuk, M.D., r e p o r t e d t h a t he was 
n o t c e r t a i n whether o r n o t t h e L4-5 d i s c b u l g e was r e l a t e d t o c l a i m a n t ' s com
pe n s a b l e i n j u r y . C onsequently, because we f i n d t h a t Sawchuk's o p i n i o n does n o t 
r i s e t o t h e l e v e l o f a m e d i c a l p r o b a b i l i t y o f a c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s d i s c b u l g e s and h i s compensable i n j u r y , we c o n c l u d e t h a t i t i s n o t 
p e r s u a s i v e . Gormley v. SAIF, 52 Or App 1055, 1060 ( 1 9 8 1 ) . 

T h e r e f o r e , t h e r e i s no p e r s u a s i v e evidence t o e s t a b l i s h t h a t e i t h e r t h e 
T5-6 b u l g e o r t h e L4-5 d i s c b u l g e i s c a u s a l l y r e l a t e d t o c l a i m a n t ' s compensable 
back i n j u r y . T h e r e f o r e , we conclude t h a t c l a i m a n t i s n o t e n t i t l e d t o v a l u e s f o r 
t h e d i s c b u l g e s . Former OAR 436-35-350(2). 

R e g a r d i n g t h e c a t e g o r y f o r l o s t range o f m o t i o n , c l a i m a n t contends t h a t 
t h e R e f e r e e s h o u l d have r e l i e d upon Dr. Sawchuk's f i n d i n g s . The i n s u r e r , on t h e 
o t h e r hand, con t e n d s t h a t Sawchuk's f i n d i n g s are i n c o n s i s t e n t and s h o u l d n o t be 
r e l i e d upon t o r a t e c l a i m a n t ' s range o f m o t i o n i m p a i r m e n t . I n s t e a d , t h e i n s u r e r 
argues t h a t t h e f i n d i n g s o f Dr. Watrous, c l a i m a n t ' s l o n g - s t a n d i n g t r e a t i n g 
p h y s i c i a n , s h o u l d be used. We agree w i t h t h e i n s u r e r . 
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We a r e persuaded by t h e i n c o n s i s t e n c i e s i n b o t h Dr. W o o l p e r t ' s and Dr. 
Sawchuk's m e d i c a l r e c o r d s t h a t t h e range o f m o t i o n f i n d i n g s a r e n o t r e l i a b l e . 
T h e r e f o r e , we do n o t r e l y on t h e range o f mo t i o n f i n d i n g s o f Dr. Wo o l p e r t o r Dr. 
Sawchuk. See David E. Gates, 40 Van N a t t a 798 (1 9 8 8 ) ; Edward J. K e l l y , 39 Van 
N a t t a 1051 ( 1 9 8 7 ) . I n s t e a d , we f i n d t h e range o f m o t i o n f i n d i n g s r e p o r t e d by 
Dr. Watrous t o be more r e l i a b l e , as Watrous t r e a t e d c l a i m a n t a t t h e t i m e o f t h e 
i n j u r y , and c o n t i n u e d t o so t r e a t u n t i l t h e t i m e o f c l a i m c l o s u r e . D a v i d E. 
Gates, s u p r a ; Edward J. K e l l y , supra. 

T h e r e f o r e , based on Dr. Watrous' range o f m o t i o n f i n d i n g s , we con c l u d e 
t h a t c l a i m a n t ' s r a t a b l e l o s t range o f mo t i o n i n c l u d e s : 20 degrees r e t a i n e d 
t h o r a c o l u m b a r e x t e n s i o n ( f o r a v a l u e o f 1 p e r c e n t ) ; 20 degrees r e t a i n e d r i g h t 
l a t e r a l f l e x i o n ( f o r a v a l u e o f 1 p e r c e n t ) ; 20 degrees r e t a i n e d l e f t l a t e r a l 
f l e x i o n ( f o r a v a l u e o f 1 p e r c e n t ) ; 25 degrees r e t a i n e d r i g h t r o t a t i o n ( f o r a 
v a l u e o f 2 p e r c e n t ) ; and 25 degrees r e t a i n e d l e f t r o t a t i o n ( f o r a v a l u e o f 2 
p e r c e n t ) . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) - ( 9 ) . 

A f t e r a d d i n g t h e l o s t range o f mo t i o n v a l u e s , we f i n d t h a t c l a i m a n t ' s 
t o t a l l o s t t h o r a c o l u m b a r range o f moti o n i s 7 p e r c e n t . F i n a l l y , a f t e r combining 
c l a i m a n t ' s range o f m o t i o n impairment ( 7 ) , w i t h h i s c h r o n i c c o n d i t i o n impairment 
( 5 ) , we co n c l u d e t h a t c l a i m a n t ' s t o t a l impairment v a l u e i s 11.65 p e r c e n t . 

C omputation o f Unscheduled Permanent D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 1, t h e sum i s 
2. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5, t h e 
p r o d u c t i s 5. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e 11.65, 
t h e r e s u l t i s 16.65 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former 
OAR 436-35-280(7). That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under 
t h e " s t a n d a r d s " i s , t h e r e f o r e , 17 p e r c e n t . 

F u r t h e r , we f i n d no c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u s t a i n e d 
permanent d i s a b i l i t y i n excess o f t h a t c a l c u l a t e d under t h e " s t a n d a r d s . " There
f o r e , we do n o t award d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . 

The i n s u r e r has not sought a r e d u c t i o n i n t h e Referee's award o f 28 p e r 
c e n t unscheduled permanent d i s a b i l i t y . Consequently, we a f f i r m t h e Referee's 
o r d e r . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 2, 1990 i s a f f i r m e d . 

J a n u a r y 15, 1991 C i t e as 43 Van N a t t a 75 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CINDY J . WOLF, Claimant 
WCB Case No. 89-15088 

ORDER ON REVIEW 
Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) i n c r e a s e d 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a c e r v i c a l s p i n e and r i g h t 
s h o u l d e r i n j u r y f rom 14 p e r c e n t (44.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n 
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Order, t o 17 p e r c e n t (54.4 d e g r e e s ) ; and (2) a f f i r m e d t h e D e t e r m i n a t i o n Order 
w h i c h d i d n o t award sched u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n 
o f t h e r i g h t arm. On r e v i e w , t h e i s s u e s a r e unscheduled and. s c h e d u l e d permanent 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e c o n c l u s i o n s o f law as s e t f o r t h i n t h e " C o n c l u s i o n " p o r t i o n 
o f t h e Refer e e ' s o r d e r , w i t h t h e f o l l o w i n g comments. 

C l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n i n her r i g h t s h o u l d e r w h i c h 
l i m i t s h er r e p e t i t i v e use o f t h e s h o u l d e r . (Ex. 5, 8, 1 1 ) . 

On r e v i e w , c l a i m a n t c i t e s a me d i c a l t e x t t o s u p p o r t her argument t h a t her 
c e r v i c a l i m p a i r m e n t i s g r e a t e r t h a n t h a t assigned by t h e Ref e r e e . However, t h i s 
t e x t was n o t i n t r o d u c e d i n t o e v i d e n c e . Review by t h e Board i s s t a t u t o r i l y l i m 
i t e d t o e v i d e n c e f o u n d i n t h e h e a r i n g r e c o r d . ORS 656.295(5). F u r t h e r m o r e , we 
may n o t t a k e o f f i c i a l n o t i c e o f a me d i c a l t e x t o f f e r e d t o prov e p i v o t a l f a c t s 
t h a t an o p p o s i n g p a r t y was g i v e n no o p p o r t u n i t y t o c o n t e s t , cross-examine o r r e 
f u t e b u t w h i c h may be s u b j e c t t o d i s p u t e . Groshonq v. Montgomery Ward Co., 73 
Or App 403 ( 1 9 8 5 ) ; Piedad Z a r a t e , 41 Van N a t t a 2372 ( 1 9 8 9 ) , a f f ' d mem 104 Or App 
446 ( 1 9 9 0 ) ; C i s s i e L. S t . C l a i r , 42 Van N a t t a 958 (1 9 9 0 ) . 

F i n a l l y , no grounds a r e a v a i l a b l e f o r remand. The r e c o r d i s a d e q u a t e l y 
d e v e l o p e d and t h e r e i s no eviden c e as t o why t h e m e d i c a l t e x t was n o t o b t a i n a b l e 
w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . ORS 656 . 2 9 5 ( 5 ) ; Keinow's Food 
S t o r e s v. L v s t e r , 79 Or App 416 (19 8 6 ) ; Bernard L. Osborn, 37 Van N a t t a 1054, 
1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (1986). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 7, 1990 i s a f f i r m e d . 

January 15, 1991 C i t e as 43 Van N a t t a 76 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WAYNE A. WOLFE, Claimant 
WCB Case No. 88-15117 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S e i f e r t ' s o r d e r t h a t : (1) f o u n d t h a t 
h i s r i g h t l e g c l a i m was n o t p r e m a t u r e l y c l o s e d ; (2) u p h e l d t h e s e l f - i n s u r e d 
e m ployer's d e n i a l o f a w e i g h t l o s s program; and (3) a f f i r m e d a D e t e r m i n a t i o n 
Order award o f 21 p e r c e n t (31.5 degrees) scheduled permanent d i s a b i l i t y f o r t h e 
l o s s o f use o r f u n c t i o n o f h i s r i g h t knee ( l e g ) . On r e v i e w , t h e i s s u e s a r e p r e 
mature c l o s u r e , m e d i c a l s e r v i c e s , and e x t e n t o f scheduled permanent d i s a b i l i t y . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s r i g h t l e g c l a i m was p r o p e r l y c l o s e d . At t h e t i m e o f c l a i m c l o 
s u r e , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l 
t r e a t m e n t o r t h e passage o f t i m e . 

C l a i m a n t ' s w e i g h t l o s s program was rea s o n a b l e and necessary m e d i c a l 
s e r v i c e s . 

C l a i m a n t s u s t a i n e d permanent l o s s o f use o r f u n c t i o n o f h i s r i g h t knee 
( l e g ) r e s u l t i n g f r o m h i s 1986 i n d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

We adopt t h e Referee's "Conclusions" which found and c o n c l u d e d t h a t a t t h e 
t i m e o f c l a i m c l o s u r e no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be 
e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

Weight Loss Program 

The Referee found t h a t c l a i m a n t f a i l e d t o e s t a b l i s h t h a t t h e w e i g h t l o s s 
program was r e a s o n a b l e o r necessary. We d i s a g r e e . 

G e n e r a l l y , a w e i g h t program which w i l l h e l p a c l a i m a n t a l l e v i a t e t h e 
e f f e c t o f a compensable i n j u r y i s compensable under ORS 656.245. Van B l o k l a n d 
v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 694 ( 1 9 8 7 ) ; See Judy L. Smith, 
40 Van N a t t a 1840 (19 8 8 ) . 

Here, t h e o n l y evidence i n t h e r e c o r d r e g a r d i n g t h e r e a s o n a b l e n e s s and 
n e c e s s i t y o f t h e w e i g h t l o s s program i s t h e J u l y 5, 1989 o p i n i o n o f c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , Dr. Hermens. I n t h a t r e p o r t , Hermens o p i n e d t h a t t h e w e i g h t 
l o s s program was n o t a "medical n e c e s s i t y . " He went on t o o p i n e , however, t h a t 
c l a i m a n t would b e n e f i t from w e i g h t l o s s as c l a i m a n t " . . . does have degenera
t i v e changes o f t h e r i g h t knee and as such w e i g h t l o s s can be e x p e c t e d t o i n f l u 
ence p r o g r e s s i o n o f t h e s e d e g e n e r a t i v e changes. W i t h such w e i g h t l o s s t h e r e i s 
l e s s s t r e s s on t h e knee j o i n t w i t h w e i g h t b e a r i n g and t h i s can be e x p e c t e d t o be 
b e n e f i c i a l i n h i s symptoms as w e l l as p r o b a b l y d e l a y need f o r f u r t h e r s u r g e r y i n 
t h e f u t u r e . . . " 

We a r e persuaded by Dr. Hermens' r e p o r t t h a t t h e w e i g h t l o s s program 
c l a i m a n t sought was re a s o n a b l e and necessary. F u r t h e r , as t h e r e i s no e v i d e n c e 
t o t h e c o n t r a r y , we f i n d t h a t t h e evidence e s t a b l i s h e s t h a t such a w e i g h t l o s s 
program would be b e n e f i c i a l t o c l a i m a n t , i . e . , h e l p a l l e v i a t e t h e e f f e c t o f h i s 
compensable i n j u r y . See Van B l o k l a n d , supra; Judy L. Smith, s u p r a . Conse
q u e n t l y , we f i n d t h a t c l a i m a n t has proven t h a t h i s w e i g h t l o s s program i s 
r e a s o n a b l e and necessary, and t h e r e f o r e , compensable. 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

We adopt t h a t p o r t i o n o f t h e Referee's " C o n c l u s i o n s " w h i c h f o u n d t h a t 
c l a i m a n t s u s t a i n e d 21 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f use 
o r f u n c t i o n o f h i s r i g h t knee ( l e g ) r e s u l t i n g from h i s compensable r i g h t l e g 
i n j u r y . We make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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The p a r t i e s do n o t d i s p u t e c l a i m a n t ' s e n t i t l e m e n t t o 21 p e r c e n t s c h e d u l e d 
permanent d i s a b i l i t y based on an a n a l y s i s o f t h e a p p l i c a b l e s t a n d a r d s . C l a i m a n t 
c o n t e n d s , however, t h a t he e s t a b l i s h e d t h a t t h e r e c o r d , as a whole, e s t a b l i s h e s 

r 

by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s d i s a b i l i t y i s i n excess o f t h a t c a l c u 
l a t e d under t h e s t a n d a r d s . We d i s a g r e e . 

The o n l y e v i d e n c e c i t e d by c l a i m a n t i n t h i s r e g a r d i s an October 23, 1989 
r e p o r t a u t h o r e d by Dr. Hermens. I n t h a t r e p o r t , Hermens i n d i c a t e d t h a t c l a i m 
a n t ' s i m p a i r m e n t r e s u l t i n g from h i s compensable i n j u r y was i n t h e m i l d l y 
moderate (20 t o 40 p e r c e n t ) c a t e g o r y and note d t h a t t h e s t a n d a r d s d i d n o t p r o 
v i d e f o r a r a t i n g f o r c l a i m a n t ' s s u r g e r i e s . 

W h i l e i t i s t r u e t h a t c l a i m a n t ' s s u r g e r i e s a r e n o t r a t a b l e under t h e s t a n 
d a r d s , we f i n d t h a t Dr. Hermens' r e p o r t , w i t h o u t more, f a i l s t o e s t a b l i s h t h a t 
t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m 
a n t ' s l o s s o f r i g h t l e g use exceeds t h e 21 p e r c e n t c a l c u l a t e d under t h e 
s t a n d a r d s . T h e r e f o r e , we do n o t award any d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s c l a i m f o r a 
w e i g h t l o s s program i s $1,200, t o be p a i d by t h e employer. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e employer's "de 
f a c t o " d e n i a l o f t h e w e i g h t l o s s program i s r e v e r s e d . The m e d i c a l s e r v i c e s 
c l a i m f o r w e i g h t l o s s i s remanded t o t h e employer f o r p r o c e s s i n g a c c o r d i n g t o 
law. The rem a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on 
Board r e v i e w , c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded a r e a s o n a b l e assessed f e e o f $1,200, payable by t h e employer. 

January 16, 1991 C i t e as 43 Van N a t t a 78 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH M. ELL, Claimant 

WCB Case Nos. 89-09929 & 89-17020 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

U n i t e d Employers I n s u r a n c e r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e 
Leahy's o r d e r w h i c h s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r d r u g dependency t r e a t m e n t . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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As a r e s u l t o f c l a i m a n t ' s compensable low back i n j u r y and subsequent s u r g 
e r i e s , h i s t r e a t i n g surgeon p r e s c r i b e d V i c o d i n . 

C l a i m a n t ' s dependency on V i c o d i n was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s 
h o s p i t a l i z a t i o n f o r d r u g dependency. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e Referee's o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

As a g e n e r a l r u l e , a c a r r i e r i s r e s p o n s i b l e f o r h a r m f u l e f f e c t s o f m e d i c a l 
t r e a t m e n t i f t h e r e i s a m a t e r i a l c a u s a l r e l a t i o n s h i p between t h e t r e a t m e n t and a 
compensable c o n d i t i o n . W i l l i a m s v. Gates, McDonald & Co., 300 Or 278, 281-82 
( 1 9 8 5 ) , see a l s o 1 A. Larson, The Law o f Workmen's Compensation, sec. 13.21 
( 1 9 8 5 ) . Treatment may be unreasonable, unnecessary o r e x c e s s i v e f r o m a m e d i c a l 
s t a n d p o i n t o r may be n e g l i g e n t l y o r o t h e r w i s e t o r t i o u s l y p e r f o r m e d and s t i l l be 
c a u s a l l y r e l a t e d t o a compensable c o n d i t i o n . See 1 A. La r s o n , s u p r a sec. 13.21 
a t 3-415 & n. 84 (1985 & Supp 1988); Robert L. Akerson, 41 Van N a t t a 281, 286 
(1 9 8 9 ) . 

Here, c l a i m a n t was p r e s c r i b e d V i c o d i n , f o r r e l i e f f r o m t h e p a i n e f f e c t s o f 
h i s compensable i n j u r y and subsequent s u r g e r i e s . H i s use o f V i c o d i n c o n t i n u e d , 
p r e s c r i b e d b u t u n s u p e r v i s e d , u n t i l he became a d d i c t e d t o i t . U l t i m a t e l y , c l a i m 
a n t was h o s p i t a l i z e d f o r drug and a l c o h o l dependency stemming f r o m h i s use o f 
V i c o d i n , c o c a i n e and a l c o h o l . Under these c i r c u m s t a n c e s , we c o n c l u d e t h a t h i s 
use o f V i c o d i n was a m a t e r i a l consequence o f t h e compensable i n j u r y . We f u r t h e r 
c o n c l u d e t h a t h i s a d d i c t i o n t o V i c o d i n was a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s 
h o s p i t a l i z a t i o n f o r d r u g dependency. A c c o r d i n g l y , t h e h o s p i t a l i z a t i o n i s a 
compensable m e d i c a l s e r v i c e . 

c 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by 
U n i t e d Employers I n s u r a n c e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . ; 

ORDER 

The Referee's o r d e r d a t e d January 24, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $750, payable by U n i t e d Employers I n s u r a n c e . 

J a n u a r y 16, 1991 C i t e as 43 Van N a t t a 79 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANTONIA C. ROMAN, Claimant 

WCB Case No. 89-15995 
ORDER ON REVIEW 

K i r k p a t r i c k & Z e i t z , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t : (1) d e c l i n e d t o 
g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order w h i c h 
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awarded 48 p e r c e n t (153.6 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r 
a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s 
a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t does n o t s u f f e r from a d i s a b l i n g mental d i s o r d e r as a r e s u l t o f 
her compensable i n j u r y . 

C l a i m a n t r e t a i n s t h e f o l l o w i n g ranges o f m o t i o n i n her t h o r a c o l u m b a r 
s p i n e : 50 degrees f l e x i o n , 20 degrees e x t e n s i o n , 10 degrees l e f t l a t e r a l 
f l e x i o n , 15 degrees r i g h t l a t e r a l f l e x i o n , 5 degrees l e f t r o t a t i o n and 10 
degrees r i g h t r o t a t i o n . (Ex. 88 - 5 ) . 

C l a i m a n t ' s j o b a t i n j u r y , as housekeeper, r e q u i r e d medium s t r e n g t h . ( T r . 
135) . A f t e r i n j u r y , c l a i m a n t r e t u r n e d t o work i n a s e d e n t a r y p o s i t i o n . She was 
no t w o r k i n g a t t h e t i m e o f h e a r i n g , f o r reasons u n r e l a t e d t o her i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n , " w i t h t h e f o l l o w 
i n g e x c e p t i o n s and s u p p l e m e n t a t i o n . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t has n o t p r o v e n e n t i 
t l e m e n t t o permanent t o t a l d i s a b i l i t y compensation. However, we do n o t agree 
t h a t c l a i m a n t s u f f e r s i n j u r y - r e l a t e d e m o t i o n a l i m p a i r m e n t . I n t h i s r e g a r d we 
ar e persuaded, by t h e o p i n i o n o f Dr. B e l l e v i l l e , t h a t any p s y c h o l o g i c a l c o n d i - . 
t i o n w h i c h c l a i m a n t may have does not i n t e r f e r e w i t h her a b i l i t y t o work. (Ex. 
30-3) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o f o r m e r ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on J u l y 6, 1989, 
and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 1, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436^35-001 e t seq. Former OAR 436-35-
270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f th o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 56 ye a r s i s 1. Former OAR 
436-35-290. 
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The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s t h i r d grade e d u c a t i o n i s 1. Former 
OAR 436-35-300(3). 

81 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e dat e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e d t h e v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our purposes, 
permanent d i s a b i l i t y i s de t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y performed d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t SVP l e v e l , was as a housekeeper (DOT # 321.687-010) 
w h i c h has an SVP o f 2. T h e r e f o r e , t h e a p p r o p r i a t e s k i l l s v a l u e i s 4. Former 
OAR 436-35-300(4). 

Because c l a i m a n t has a c q u i r e d no t r a i n i n g t o p e r f o r m o t h e r t h a n an e n t r y 
l e v e l p o s i t i o n , she i s e n t i t l e d t o a +1 v a l u e f o r t r a i n i n g . Former OAR 436-35-
3 0 0 ( 5 ) ; L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

A d a p t a b i l i t y 

On r e v i e w , c l a i m a n t argues t h a t her a d a p t a b i l i t y s h o u l d be e v a l u a t e d under 
s u b s e c t i o n (4) o f former OAR 436-35-310, r a t h e r t h a n s u b s e c t i o n ( 3 ) , because she 
d i d n o t s u c c e s s f u l l y p e r f o r m her m o d i f i e d work. We d i s a g r e e . 

C l a i m a n t ' s j o b - a t - i n j u r y was i n t h e medium range, r e q u i r i n g o c c a s i o n a l 
l i f t i n g o f 25-50 pounds. A f t e r i n j u r y , c l a i m a n t r e t u r n e d t o s e d e n t a r y p a r t t i m e 
work w i t h t h e same employer. She was expected t o work 2 hours p e r day, t h r e e 
days p e r week, f o l d i n g c l e a n underwear and d i s t r i b u t i n g c l o t h i n g t o p a t i e n t s ' 
rooms u s i n g a r o l l i n g c a r t . She was a l l o w e d t o t a k e b r e a k s , s i t , s t a n d o r walk, 
as needed. (Exs. 37, 42, 43, 47 - 1 ) . Claimant was t e r m i n a t e d i n March, 1987, 
due t o her l a c k o f d e p e n d a b i l i t y and bad a t t i t u d e . I n a d d i t i o n , t h e employer 
was no l o n g e r a b l e t o s e t a p p r o p r i a t e work a s i d e f o r c l a i m a n t , because i t c o u l d 
n o t c o u n t on c l a i m a n t showing up f o r work. (Exs. 49-2, 51-1-2, 5 3 - 2 ) . The med
i c a l e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t i s p h y s i c a l l y and e m o t i o n a l l y capable o f 
p e r f o r m i n g s e d e n t a r y work. (Exs. 80, 85, 9 1 ) . C l a i m a n t , on t h e o t h e r hand, as
s e r t s t h a t she i s unable t o work, due t o her p a i n . Inasmuch as t h e w e i g h t o f 
p e r s u a s i v e m e d i c a l evidence e s t a b l i s h e s t h a t c l a i m a n t e x a g g e r a t e s her symptoms 
(Exs. 24-2, 29-2, 84-2, 91- 6 ) , we are n o t persuaded by c l a i m a n t ' s s e l f -
p r o c l a i m e d i n a b i l i t y t o work. T h e r e f o r e , we conclude t h a t c l a i m a n t ' s unemployed 
s t a t u s does n o t r e s u l t from reasons r e l a t e d t o her i n j u r y . (Compare, Donna J. 
B a r t u f f , 42 Van N a t t a 2784 ( 1 9 9 0 ) ) . 

Inasmuch as c l a i m a n t ' s f a i l u r e t o c o n t i n u e w o r k i n g a t her m o d i f i e d work 
was n o t r e l a t e d t o her compensable i n j u r y , we d e t e r m i n e her a d a p t a b i l i t y under 
f o r m e r OAR 436-35-310(3), t h e m a t r i x designed f o r i n j u r e d w o r k e r s who r e t u r n t o 
m o d i f i e d work. Because c l a i m a n t ' s j o b - a t - i n j u r y r e q u i r e d medium p h y s i c a l capac
i t y and her m o d i f i e d work was i n t h e se d e n t a r y range, she i s e n t i t l e d t o an 
a d a p t a b i l i t y v a l u e o f 2.5. 

Imp a i r m e n t 

C l a i m a n t i s e n t i t l e d t o t h e f o l l o w i n g impairment r a t i n g s f o r her t h o r a 
columbar s p i n e : 4 p e r c e n t f o r f l e x i o n ; 1 p e r c e n t f o r e x t e n s i o n ; 4 p e r c e n t f o r 
l e f t l a t e r a l f l e x i o n ; 3 p e r c e n t f o r r i g h t l a t e r a l f l e x i o n ; 5 p e r c e n t f o r l e f t 
r o t a t i o n ; and 4 p e r c e n t f o r r i g h t r o t a t i o n . Former OAR 43 6 - 3 5 - 3 6 0 ( 6 ) - ( 9 ) . 
These v a l u e s a r e added, f o r a t o t a l o f 21 p e r c e n t . Former OAR 436-35-360(10). 

C l a i m a n t i s e n t i t l e d t o 4 p e r c e n t v a l u e s f o r each o f her two u n o p e r a t e d 
b u l g i n g d i s c s . These v a l u e s are added, f o r a t o t a l o f 8 p e r c e n t . She i s a l s o 
e n t i t l e d t o a 5 p e r c e n t v a l u e f o r her c h r o n i c c o n d i t i o n . The i m p a i r m e n t v a l u e s , 
2 1 , 8 and 5, a r e combined, f o r a t o t a l impairment o f 31 p e r c e n t . L a r r y L. 
McDouqal, s u p r a . 
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C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o her e d u c a t i o n v a l u e , 6, t h e sum i s 7. Former 
OAR 436-35- 2 8 0 ( 4 ) . When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y 
v a l u e , 2.5, t h e p r o d u c t i s 17.5. Former OAR 436-35-280(6). When t h a t v a l u e i s 
added t o c l a i m a n t ' s impairment v a l u e , 3 1 , t h e r e s u l t i s 48.5. Former OAR 436-
3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t 
age. I d . C l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 49 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). On t h i s r e c o r d , we do n o t f i n d c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t s u f f e r s g r e a t e r d i s a b i l i t y t h a n p r o v i d e d by 
a p p l i c a t i o n o f t h e s t a n d a r d s . See R i l e y H i l l General C o n t r a c t o r I n c . v. Tandy 
Corp., 303 Or 390, 407 (1 9 8 7 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 5, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order award o f 48 p e r c e n t (153.6 degrees) unscheduled permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 1 p e r c e n t (3.2 d e g r e e s ) , g i v i n g h er a t o t a l 
award t o d a t e o f 49 p e r c e n t (156.8 degrees) unscheduled permanent d i s a b i l i t y f o r 
her low back. C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f 
t h e i n c r e a s e d compensation awarded by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

January 16, 1991 C i t e as 43 Van N a t t a 82 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
YVETTE SEMAAN, Claimant 
WCB Case No. 89-18317 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 

D a n i e l J. DeNorch ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Myers. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h s e t 
a s i d e i t d e n i a l o f c l a i m a n t ' s c l a i m f o r a neck and back i n j u r y . On r e v i e w , t h e 
i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

F o l l o w i n g t h e J u l y 28, 1989 i n c i d e n t , c l a i m a n t sought t r e a t m e n t i n t h e 
emergency room f o r neck and l e f t s h o u l d e r p a i n . As a r e s u l t o f t h e i n c i d e n t , 
c l a i m a n t s u s t a i n e d a c o n t u s i o n t o her l e f t f o r e a r m and a neck s t r a i n . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fa c t " as s e t f o r t h i n , t h e R e f e r e e ' s 
o r d e r . 
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CONCLUSIONS OF LAW AND OPINION 
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We adopt t h e "Conclusions and O p i n i o n " as s e t f o r t h i n t h e Referee's o r d e r 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A l t h o u g h c l a i m a n t has a p r e e x i s t i n g l e f t s h o u l d e r c o n d i t i o n , t h e compens
a b i l i t y o f t h e J u l y 28, 1989 i n c i d e n t does n o t p r e s e n t a complex m e d i c a l ques
t i o n . See U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) . 

C l a i m a n t c r e d i b l y t e s t i f i e d t h a t t h e i n c i d e n t o c c u r r e d and t h a t she f e l t 
i mmediate l e f t arm, s h o u l d e r and neck p a i n . She sought t r e a t m e n t f o r t h e s e 
symptoms from t h e emergency room and was u l t i m a t e l y diagnosed as h a v i n g sus
t a i n e d a l e f t arm c o n t u s i o n and neck s t r a i n . Under t h e s e c i r c u m s t a n c e s , 
c l a i m a n t has e s t a b l i s h e d t h a t t h e June 28, 1989 i n c i d e n t was a m a t e r i a l con
t r i b u t i n g cause o f her d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . See Hutcheson 
v. Weyerhaeuser, 288 Or 51 (1979). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $750, t o be p a i d by t h e 
SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 6, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $750, payable by t h e SAIF C o r p o r a t i o n . 

J a nuary 16, 1991 C i t e as 43 Van N a t t a 83 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MITCHELL D. WELLS, Claimant 

WCB Case No. 89-13349 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myzak's o r d e r t h a t : .(1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s neck i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess a p e n a l t y and a s s o c i a t e d a t t o r n e y fees f o r SAIF's a l l e g e d l y u n r e a s o n a b l e 
d e n i a l . The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t i s a wat e r t r u c k d r i v e r f o r SAIF's i n s u r e d . One o f h i s d u t i e s i s 
t o c l i m b on t o p o f a t h i r t e e n - f e e t h i g h , rounded, w a t e r t a n k and i n s e r t and r e 
move a w a t e r hose t o f i l l t h e t a n k . On June 26, 1989, c l a i m a n t began work a t 6 
a.m., a p p r o x i m a t e l y 30 minutes b e f o r e anyone e l s e a r r i v e d . W h i l e f i l l i n g t h e 
w a t e r t a n k , c l a i m a n t l o s t h i s h o l d on t h e s l i c k s u r f a c e o f t h e t a n k and f e l l , 
i n j u r i n g h i s neck. A t 8:20 p.m. t h a t same e v e n i n g , c l a i m a n t sought m e d i c a l care 
f o r p a i n he was e x p e r i e n c i n g a t t h e base o f h i s neck. X-rays r e v e a l e d w i d e n i n g 
a t t h e C6-7 i n t e r s p a c e which i s c o n s i s t e n t w i t h r e c e n t trauma. 
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A l t h o u g h nobody saw c l a i m a n t f a l l , s e v e r a l p eople l e a r n e d o f t h e i n c i d e n t 
t h a t day and one w i t n e s s n o t i c e d c l a i m a n t ' s neck was s w o l l e n and t h a t he wasn't 
t u r n i n g h i s head n o r m a l l y . Claimant f e l l on open, compact ground and s u s t a i n e d 
no s c r a p e s , c u t s o r b r u i s e s . The l a c k o f scrapes and b r u i s e s i s n o t m e d i c a l l y 
i n c o n s i s t e n t w i t h a f a l l f rom 13 f e e t . Claimant d i d n o t n o t i f y h i s employer 
t h a t day because he was ashamed and f e a r e d he would be f i r e d f o r b e i n g clumsy. 
A f t e r t h e i n j u r y was r e p o r t e d on June 27, 1989, c l a i m a n t ' s employer changed t h e 
method o f f i l l i n g t h e t r u c k s so t h a t workers no l o n g e r had t o c l i m b o n t o t h e 
t a n k . 

I f t h e w a t e r t a n k s p i l l e d - o v e r t h e morning o f t h e a c c i d e n t , t h e ground 
i m m e d i a t e l y around t h e w a t e r t a n k t r u c k may have been muddy. None o f t h e w i t 
nesses c o u l d r e c a l l i f c l a i m a n t ' s c l o t h e s appeared muddy. C l a i m a n t had on sev
e r a l l a y e r s o f c l o t h i n g when t h e a c c i d e n t o c c u r r e d and, as t h e day g o t warmer, 
he removed t h e l a y e r s . 

CONCLUSIONS OF LAW AND OPINION 

The i s s u e here i s whether t h e a l l e g e d i n j u r y t o c l a i m a n t ' s neck a c t u a l l y 
o c c u r r e d a t work. The Referee concluded t h a t t h e m e d i c a l and p h o t o g r a p h i c e v i 
dence f u l l y s u p p o r t e d c l a i m a n t ' s p o s i t i o n and t h a t a l l w i t n e s s e s , i n c l u d i n g 
c l a i m a n t , were c r e d i b l e based on demeanor and manner. However, t h e R e f e r e e a l s o 
f o u n d c l a i m a n t ' s t e s t i m o n y i n t e r n a l l y i n c o n s i s t e n t and, because o f s u b s t a n t i v e 
c o n t r a d i c t i o n s , she f o u n d c l a i m a n t n o t c r e d i b l e . Since t h e i n d u s t r i a l a c c i d e n t 
was u n w i t n e s s e d and c l a i m a n t ' s c r e d i b i l i t y was d o u b t f u l , t h e R eferee c o n c l u d e d 
t h a t c l a i m a n t f a i l e d t o meet h i s burden o f p r o v i n g t h e i n j u r y a c t u a l l y happened 
a t work. We d i s a g r e e . 

S i n c e t h e R eferee doubted c l a i m a n t ' s t r u t h f u l n e s s based on p e r c e i v e d sub
s t a n t i v e i n c o n s i s t e n c y i n h i s t e s t i m o n y , and d i d n o t ground her f i n d i n g on 
"demeanor," t h e Board i s e q u a l l y competent t o e v a l u a t e t h e s u b s t ance o f 
c l a i m a n t ' s t e s t i m o n y and does not have t o d e f e r t o t h e R e f e r e e . See C o a s t a l 
Farm Supply v. H u l t b e r q , 84 Or App 282, 285 ( 1 9 8 7 ) ; Tarna D. Palmer, 42 Van 
N a t t a 2088 (1990) . 

We a r e persuaded by c l a i m a n t ' s o v e r a l l e vidence t h a t t h e i n j u r y o c c u r r e d 
as he c l a i m s . F u r t h e r m o r e , we do not concur w i t h t h e Referee's f i n d i n g t h a t 
c l a i m a n t ' s t e s t i m o n y a t pages 22-24 o f t h e h e a r i n g t r a n s c r i p t s u b s t a n t i v e l y con
t r a d i c t s l a t e r t e s t i m o n y he gave a t pages 130-131. 

C l a i m a n t d i d n o t t e s t i f y i n h i s c a s e - i n - c h i e f t h a t t h e w a t e r t a n k s p i l l e d -
o v e r on t h e f i r s t f i l l on June 26, 1989. Rather, on c r o s s - e x a m i n a t i o n , c l a i m a n t 
answered "yes" t o SAIF's l e a d i n g q u e s t i o n : " [ A ] s soon as t h e w a t e r s t a r t e d 
o v e r f l o w i n g o u t o f t h e t r u c k you knew i t was f u l l . I s t h a t r i g h t ? " ( T r . 2 3 ) . 
Moreover, i n t h e c o n t e x t o f t h e s u r r o u n d i n g t e s t i m o n y , c l a i m a n t never d i r e c t l y 
t e s t i f i e d t h a t t h e t a n k o v e r f l o w e d on t h e f i r s t f i l l t h a t day. He m e r e l y ex
p l a i n e d how g e n e r a l l y one knows when t h e water t a n k i s f u l l : "When t h e w a t e r 
r u n s o v e r . " ( T r . 22, l i n e 7 ) . L a t e r , c l a i m a n t c l a r i f i e d t h a t on t h e day o f i n 
j u r y t h e w a t e r d i d n o t a c t u a l l y s p i l l - o v e r t h e f i r s t t i m e and he e x p l a i n e d t h e 
reasons why he made sur e o f t h a t . ( T r . 130-131). 

Even i f we were t o agree w i t h t h e Referee t h a t t h i s i s i n c o n s i s t e n t t e s t i 
mony, i t i s n o t s u f f i c i e n t l y suspect t o make c l a i m a n t a n o n c r e d i b l e w i t n e s s , 
p a r t i c u l a r l y i n l i g h t o f s i g n i f i c a n t l y more p e r s u a s i v e e v i d e n c e i n s u p p o r t o f 
c l a i m a n t ' s v e r s i o n o f e v e n t s . 

SAIF's c h i e f defense was t h a t c l a i m a n t had a c t u a l l y i n j u r e d h i s neck i n a 
d e m o l i t i o n d e r b y r a c e on June 24, 1989. However, our r e v i e w o f t h e r e c o r d f a i l s 
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t o f i n d s u p p o r t f o r t h i s p o s i t i o n . A l l w i t n e s s e s t e s t i f i e d t h a t c l a i m a n t sus
t a i n e d no i n j u r i e s i n t h e r a c e o f June 24. 
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C l a i m a n t has shown by a preponderance o f t h e e v i d e n c e t h a t i t i s more 
p r o b a b l e t h a n n o t t h a t h i s neck i n j u r y o c c u r r e d a t work. 

P e n a l t y and A t t o r n e y Fees f o r Unreasonable D e n i a l 

The Referee concluded t h a t t h e r e was no b a s i s f o r an award o f a p e n a l t y o r 
an a t t o r n e y f e e because SAIF's d e n i a l was n o t u n r e a s o n a b l e . We d i s a g r e e . For
mer ORS 656.262(10) p r o v i d e s i n p e r t i n e n t p a r t t h a t : 

"(10) I f t h e i n s u r e r o r s e l f - i n s u r e d employer unreason
a b l y r e f u s e s t o pay compensation, o r u n r e a s o n a b l y de
l a y s acceptance o r d e n i a l o f a c l a i m , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l be l i a b l e f o r an a d d i t i o n a l 
amount up t o 2 5 p e r c e n t o f t h e amounts t h e n due p l u s 
any a t t o r n e y fees which may be assessed under ORS 
656.382." 

We c o n c l u d e t h a t SAIF's d e n i a l o f compensation was u n r e a s o n a b l e because t h e 
i n f o r m a t i o n a v a i l a b l e t o SAIF a t t h e t i m e o f d e n i a l d i d n o t r a i s e a l e g i t i m a t e 
doubt as t o t h e c o m p e n s a b i l i t y o f t h e i n d u s t r i a l a c c i d e n t . See Brown v. Argonaut 
I n s . Co., 93 Or App 588, 591 ( 1 9 8 8 ) ; Norqard v. Rawlinsons & New Systems Laundry, 
30 Or App 999, 1003 ( 1 9 7 7 ) ; Paul W. L u h r s , 42 Van N a t t a 1312 ( 1 9 9 0 ) . F u r t h e r 
more, SAIF makes no argument r e g a r d i n g what i n f o r m a t i o n , i f any, caused i t t o 
r e a s o n a b l y doubt c o m p e n s a b i l i t y . The r e c o r d does n o t r e f l e c t a d e b a t e on t h i s 
p o i n t u n t i l t h e t i m e o f h e a r i n g . 

A l t h o u g h we conclude t h a t SAIF's d e n i a l was u n r e a s o n a b l e , n e v e r t h e l e s s , we 
do n o t award p e n a l t i e s because t h e r e i s no e v i d e n c e o f "amounts t h e n due" upon 
w h i c h t o assess a p e n a l t y . However, even i f p e n a l t i e s a r e n o t awardable, we 
assess r e l a t e d a t t o r n e y fees f o r SAIF's "unreasonable r e s i s t a n c e t o t h e payment 
o f compensation." See ORS 656.382(1); E l l i s v. McCall I n s u l a t i o n , 308 Or 74, 78 
( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774, 1779 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,000, and 
c o n c e r n i n g t h e unreasonable d e n i a l i s $400, t o be p a i d by SAIF. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d November 22, 1989 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $3,000, t o be p a i d by SAIF. C l a i m a n t ' s a t t o r n e y i s 
a l s o awarded $400 f o r an unreasonable d e n i a l , t o be p a i d by SAIF. 



86 C i t e as 43 Van N a t t a 86 (1991) January 16, 1991 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES H. WILEY, Claimant 
WCB Case No. 89-02531 

ORDER ON RECONSIDERATION 
Emmons, Kropp, e t a l . , C l aimant A t t o r n e y s 

Karen M. Werner, A t t o r n e y 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r 
December 20, 1990 Order on Review t h a t a f f i r m e d a Referee's o r d e r w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n j u r y f r o m 
36 p e r c e n t (115.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 45 p e r c e n t 
(144 d e g r e e s ) . SAIF a s s e r t s t h a t we i m p r o p e r l y d e c l i n e d t o g i v e l e g a l l y - b i n d i n g 
e f f e c t t o an u n s i g n e d l e t t e r d i r e c t e d t o SAIF from t h e manager o f t h e E v a l u a t i o n 
S e c t i o n o f t h e Department o f I n s u r a n c e and Finance. C i t i n g F orelaws on Board v. 
Energy Fac. S i t i n g C o u n c i l , 306 Or 205 (198 8 ) , SAIF argues t h a t t h e Board s h o u l d 
f i n d t h e l e t t e r i n q u e s t i o n t o be a l e g a l l y - b i n d i n g agency i n t e r p r e t a t i o n o f 
fo r m e r OAR 436-35-320(4). We do n o t agree. 

The r e l e v a n t i s s u e i n Forelaws on Board, supra, was whether t h e Energy 
F a c i l i t y S i t i n g C o u n c i l c o u l d i s s u e l e g a l l y - b i n d i n g i n t e r p r e t i v e r u l e s i n t h e 
c o n t e x t o f a c o n t e s t e d case o r , i n s t e a d , whether such i n t e r p r e t i v e r u l e s r e 
q u i r e d f o r m a l r u l e m a k i n g p r o c e d u r e s . To answer t h i s q u e s t i o n , t h e c o u r t l o o k e d 
t o t h e agency's s t a t u t o r y a u t h o r i t y . Where t h e agency has been g i v e n b r o a d 
a u t h o r i t y t o s e t p o l i c y , a s t r o n g i n f e r e n c e o f l e g i s l a t i v e i n t e n t a r o s e " t h a t 
t h e agency e x e r c i s e i t s p o l i c y m a k i n g i n r u l e m a k i n g p r o c e e d i n g s r a t h e r t h a n i n 
t h e c o u r s e o f d e c i d i n g c o n t e s t e d cases." I d . a t 214. 

Here, we n o t e , i t i s n o t apparent t h a t t h e l e t t e r i n q u e s t i o n a r o s e i n t h e 
c o n t e x t o f a c o n t e s t e d case. Rather, t h e l e t t e r was a p p a r e n t l y i s s u e d m e r e l y i n 
response t o a g e n e r a l i n q u i r y from SAIF. Second, we are n o t persuaded t h a t t h e 
agency employee who se n t t h e l e t t e r i s a u t h o r i z e d t o i s s u e a l e g a l l y - b i n d i n g 
i n t e r p r e t a t i o n o f agency r u l e s . More f u n d a m e n t a l l y , t h e s t a t u t o r y a u t h o r i t y f o r 
t h e u n d e r l y i n g r u l e , w h i c h SAIF a s s e r t s has been t h e s u b j e c t o f a l e g a l l y -
b i n d i n g i n t e r p r e t i v e r u l e , e x p r e s s l y r e q u i r e s t h a t t h e r u l e be adopted i n a c c o r 
dance w i t h t h e r u l e m a k i n g procedures o f ORS 656.310 t o 183.550. See f o r m e r 
ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . Moreover, t h e s t a t u t e r e q u i r e s a c t i v e p u b l i c p a r t i c i p a t i o n 
i n t h e p r o m u l g a t i o n o f t h e u n d e r l y i n g r u l e . We, t h e r e f o r e , c o n c l u d e t h a t t h e 
l e g i s l a t u r e i n t e n d e d t h a t an i n t e r p r e t i v e r u l e o f t h e s o r t a l l e g e d h e r e by SAIF 
be t h e s u b j e c t o f t h e r u l e m a k i n g p r o c e e d i n g s e s t a b l i s h e d by t h e APA. We d e c l i n e 
t o f i n d t h e l e t t e r i n q u e s t i o n t o be a l e g a l l y - b i n d i n g i n t e r p r e t i v e r u l e . We 
f u r t h e r n o t e t h a t f o r t h e purposes SAIF a s s e r t s , i t i s u n l i k e l y t h a t t h e E v a l u a 
t i o n s S e c t i o n o f t h e Department o f In s u r a n c e and Finance and t h e Workers' Com
p e n s a t i o n Board a r e t h e same agency. See e.g. ORS 656.283( 1 ) ; 656.704; 656.712 
and 656.726. Each has independent r u l e making a u t h o r i t y . ORS 656.726. 

A c c o r d i n g l y , SAIF's r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and 
r e p u b l i s h o u r December 20, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
appeal s h a l l r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BRET N. JACOBSON, Claimant 

WCB Case Nos. 89-12149, 89-12148 & 89-07668 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Bonnie V. Laux ( S a i f ) , Defense A t t o r n e y 

S t a f f o r d H a z e l e t t , Defense A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

K-Mart C o r p o r a t i o n , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f Referee 
M i c h a e l Johnson's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s aggrava
t i o n c l a i m f o r a low back c o n d i t i o n ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m and L i b e r t y N o r t h w e s t I n s u r a n c e Corpora
t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y / n e w o c c u p a t i o n a l d i s e a s e " c l a i m f o r t h e 
same c o n d i t i o n . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . 
We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y on December 29, 1986, and 
K-Mart a c c e p t e d t h e c l a i m . Claimant t r e a t e d t h r e e t i m e s w i t h Dr. B u e l l , 
o s t e o p a t h . F o l l o w i n g t h e l a s t t r e a t m e n t , on January 12, 1987, c l a i m a n t sought 
no t r e a t m e n t f o r h i s back f o r 23 months. 

K-Mart f i r e d c l a i m a n t on J u l y 8, 1987. Soon t h e r e a f t e r , c l a i m a n t began 
w o r k i n g a t Cascade T i r e . The SAIF C o r p o r a t i o n i n s u r e d Cascade t h r o u g h December 
1987; L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n was on t h e r i s k t h e r e a f t e r . 

C l a i m a n t ' s work a t Cascade i s s i m i l a r t o t h a t w h i c h he p e r f o r m e d a t K-
Ma r t , e x c e p t t h a t he i s r e q u i r e d t o work f a s t e r a t Cascade. ( T r . 2 6 ) . C l a i m 
a n t ' s d u t i e s a t work i n v o l v e s t r e n u o u s r e p e t i t i v e back movement. I n January 
1988, c l a i m a n t ' s back p a i n became "more r e l e v a n t . " ( T r . 1 8 ) . D u r i n g t h e n e x t 
y e a r , c l a i m a n t worked and s u f f e r e d p a i n which v a r i e d w i t h h i s l e v e l o f work 
a c t i v i t y . ( T r . 2 0 ) . 

I n l a t e January 1989, c l a i m a n t spent many hours i n s t a l l i n g t i r e c h a i n s . 
On o r about F e b r u a r y 7, 1989, w h i l e l y i n g on t h e couch a t home, he f e l t a "pop" 
i n h i s back, an immediate b u r n i n g s e n s a t i o n and i n t e n s e back p a i n . F o l l o w i n g 
t h i s i n c i d e n t , c l a i m a n t a l s o had l e g p a i n which he had n o t f e l t p r e v i o u s l y . 
( T r . 3 0 ) . C l a i m a n t t r e a t e d w i t h Dr. Campbell, c h i r o p r a c t o r , who t o o k c l a i m a n t 
o f f work f o r about 30 days. 

K-Mart d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on A p r i l 13, 1989. SAIF denied 
c l a i m a n t ' s "new i n j u r y " c l a i m on September 5, 1989. L i b e r t y N o r t h w e s t d e n i e d 
r e s p o n s i b i l i t y ( o n l y ) f o r c l a i m a n t ' s "new i n j u r y / n e w o c c u p a t i o n a l d i s e a s e " c l a i m 
on June 7, 1989. (Ex. 22, Tr. 3 ) . No o r d e r d e s i g n a t i n g a p a y i n g agent i s s u e d 
p u r s u a n t t o ORS 656.307. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable 1986 i n j u r y w i t h K-Mart had r e s o l v e d b e f o r e 
F e b r u a r y 7, 1989. 

C l a i m a n t ' s low back c o n d i t i o n on and a f t e r F ebruary 7, 1989 was m a t e r i a l l y 
r e l a t e d t o h i s employment a t Cascade. 
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C l a i m a n t ' s work a t Cascade a f t e r December 1987 c o u l d have c o n t r i b u t e d t o 
h i s low back c o n d i t i o n on and a f t e r February 7, 1989. 

CONCLUSIONS OF LAW AND OPINION 

I n a c o m p e n s a b i l i t y / r e s p o n s i b i l i t y case such as t h i s , t h e t h r e s h o l d i s s u e 
i s c o m p e n s a b i l i t y . Joseph L. Woodward, 39 Van N a t t a 1163, 1164 ( 1 9 8 7 ) . I f t h e 
c l a i m i s compensable, t h e n t h e t r i e r o f f a c t must address t h e i s s u e o f r e s p o n s i 
b i l i t y . See R u n f t v. SAIF, 303 Or 493, 499 (19 8 7 ) . 

C o m p e n s a b i l i t y 

C l a i m a n t ' s c u r r e n t c o n d i t i o n may be compensable as an a g g r a v a t i o n , as an 
i n d u s t r i a l i n j u r y , o r as an o c c u p a t i o n a l d i s e a s e . No ev i d e n c e s u g g e s t s t h a t , 
s i n c e t h e 1986 compensable i n j u r y , c l a i m a n t s u f f e r e d any n o n w o r k - r e l a t e d i n j u r y 
o r d i s e a s e . 

C l a i m a n t ' s c o n d i t i o n i s compensable as an a g g r a v a t i o n , i f t h e 1986 i n j u r y 
remains a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s e x i s t i n g d i s a b i l i t y o r need 
f o r m e d i c a l t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s , 65 Or 254 ( 1 9 8 3 ) . I n o r d e r t o 
e s t a b l i s h c o m p e n s a b i l i t y under a new i n j u r y o r an o c c u p a t i o n a l d i s e a s e t h e o r y , 
c l a i m a n t must p r o v e t h a t an em p l o y m e n t - r e l a t e d i n j u r y o r employment a c t i v i t i e s 
c o n s t i t u t i n g a " s e r i e s o f t r a u m a t i c events o r o c c u r r e n c e s " m a t e r i a l l y con
t r i b u t e d t o h i s c o n d i t i o n . Former ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. 
Aschbacher, 41 Van N a t t a 1242 (1989). 

S e v e r a l m e d i c a l e x p e r t s have o f f e r e d o p i n i o n s as t o c a u s a t i o n . Each 
r e l a t e s c l a i m a n t ' s c o n d i t i o n s i n c e February 7, 1989 i n m a t e r i a l p a r t t o her 
employment w i t h K-Mart o r Cascade. ' There i s no m e d i c a l o p i n i o n w h i c h s u p p o r t s a 
c o n c l u s i o n t h a t t h e c o n d i t i o n i s n o t compensable as e i t h e r an a g g r a v a t i o n , a new 
i n j u r y , o r an o c c u p a t i o n a l d i s e a s e . 

A c c o r d i n g l y , r e g a r d l e s s o f which m e d i c a l o p i n i o n ( s ) we ac c e p t as p e r s u a 
s i v e , c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f h i s c l a i m . We t u r n now t o 
t h e i s s u e o f r e s p o n s i b i l i t y . 

R e s p o n s i b i l i t y 

T h i s case i n v o l v e s an accepted compensable i n j u r y f o l l o w e d by an i n c r e a s e 
i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r e m p l o y e r / i n s u r e r . I n such a case, 
r e s p o n s i b i l i t y i s f i x e d w i t h t h e e m p l o y e r / i n s u r e r which accepted t h e c l a i m . I n 
o r d e r t o s h i f t r e s p o n s i b i l i t y , t h e o r i g i n a l e m p l o y e r / i n s u r e r must p r o v e t h a t a 
l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e 
ac c e p t e d c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 (1988; 
Crowe v. Jeld-Wen, 77 Or App 81 (1985); see Hensel Phelps v. M i r i c h , 81 Or App 
290 ( 1 9 8 6 ) . 

The R e f e r e e c o n c l u d e d t h a t r e s p o n s i b i l i t y remained w i t h K-Mart, because 
"no i n t e r v e n i n g , o v e r w h e l m i n g l y s u p e r c e d i n g i n c i d e n t has o c c u r r e d i n r e l a t i o n t o 
[ c l a i m a n t ' s a c c e p t e d c o n d i t i o n ] . " We d i s a g r e e . No i n c i d e n t o r o c c u r r e n c e i s 
r e q u i r e d t o s h i f t r e s p o n s i b i l i t y . See Home I n s . Co. v. EBI Companies, 76 Or App 
112, 118-119 ( 1 9 8 5 ) . I f t h e l a t e r work c o n t r i b u t e d , however s l i g h t l y , t o t h e 
c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n , t h e l a t e r employer i s r e s p o n s i b l e . R u n f t 
v. SAIF, 303 Or 493 ( 1 9 8 7 ) ; See UAC/KPTV Oregon TV v. Hacke, 101 Or App 598 
( 1 9 9 0 ) ; Hensel Phelps v. M i r i c h , supra a t 294. 

The R e f e r e e a l s o found t h a t t h e 1986 i n j u r y remains a m a t e r i a l cause o f 
c l a i m a n t ' s c u r r e n t c o n d i t i o n , based on c l a i m a n t ' s t e s t i m o n y r e g a r d i n g c o n t i n u o u s 
symptoms and on h i s t r e a t i n g c h i r o p r a c t o r ' s o p i n i o n . We d i s a g r e e . 
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Because s e v e r a l y e a r s have passed s i n c e t h e f i r s t i n j u r y , t h e i s s u e o f 
w hether c l a i m a n t ' s c u r r e n t c o n d i t i o n and need f o r m e d i c a l s e r v i c e s i s c a u s a l l y 
r e l a t e d t o t h e 1986 i n j u r y i s a complex m e d i c a l q u e s t i o n . Thus, a l t h o u g h c l a i m 
a n t ' s t e s t i m o n y i s p r o b a t i v e , r e s o l u t i o n o f t h e i s s u e t u r n s l a r g e l y on an 
a n a l y s i s o f t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Dept., 247 Or 420, 426 
( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . I n r e s o l v 
i n g t h i s i s s u e , we r e l y on m e d i c a l evidence which i s b o t h w e l l - r e a s o n e d and 
based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 279 ( 1 9 8 6 ) . 

When Dr. Campbell, t r e a t i n g c h i r o p r a c t o r , t o o k c l a i m a n t o f f work i n 1989, 
c l a i m a n t had been w o r k i n g a t Cascade f o r almost 18 months and had n o t sought 
t r e a t m e n t f o r h i s back f o r almost two y e a r s . Campbell i n i t i a l l y s t a t e d t h a t 
c l a i m a n t was o f f work "due t o t h e n a t u r e o f employment," and t h a t t h e " i n c i d e n t 
o f i n j u r y " was " c o n s t a n t r e p e t a t i v e [ s i c ] l i f t i n g , b e n d i n g and t w i s t i n g . " (Ex. 
7 ) . S e v e r a l months l a t e r , Campbell o p i n e d t h a t t h e 1986 i n j u r y had never r e 
s o l v e d . (Ex. 15-3). Campbell d i d n o t examine c l a i m a n t b e f o r e 1989. N e v e r t h e 
l e s s , w i t h o u t e x p l a n a t i o n , he r e l a t e s c l a i m a n t ' s c u r r e n t c o n d i t i o n t o an i n j u r y 
w h i c h o c c u r r e d y e a r s b e f o r e he saw c l a i m a n t . H i s l a t e r o p i n i o n i s a p p a r e n t l y 
based e n t i r e l y on c l a i m a n t ' s b e l a t e d r e p o r t i n g o f c o n t i n u o u s symptoms f o l l o w i n g 
t h e 1986 i n j u r y . Because we f i n d Campbell's o p i n i o n on t h i s i s s u e t o be c o n c l u -
s o r y , we a r e n o t persuaded by i t . 

No o t h e r m e d i c a l evidence r e l a t e s c l a i m a n t ' s c u r r e n t c o n d i t i o n t o t h e 1986 
i n j u r y . Based on h i s r e v i e w o f c l a i m a n t ' s h i s t o r y and X-rays as w e l l as h i s 
e x a m i n a t i o n , Dr. S i r o u n i a n concluded t h a t c l a i m a n t ' s c u r r e n t symptoms a r e n o t 
r e l a t e d t o h i s 1986 i n j u r y . (Exs. 12A-3, 21 - 1 ) . A f t e r an August 1989 examina
t i o n and r e v i e w o f c l a i m a n t ' s h i s t o r y , Dr. Duncan reached t h e same c o n c l u s i o n . 
(Ex. 2 3 - 3 - 4 ) . There i s no s u g g e s t i o n t h a t e i t h e r Duncan o r S i r o u n i a n f a i l e d t o 
c o n s i d e r c l a i m a n t ' s complete h i s t o r y . We are persuaded by t h e w e l l - r e a s o n e d 
o p i n i o n s o f S i r o u n i a n and Duncan. See Somers v. SAIF, supra. Moreover, we note 
t h a t Campbell's i n i t i a l i m p r e s s i o n i s c o n s i s t e n t w i t h t h e above-mentioned o p i n 
i o n s w h i c h we have found t o be w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 

The preponderance o f t h e m e d i c a l evidence i s c o r r o b o r a t e d by t h e sequence 
o f e v e n t s s i n c e 1986. Claimant l o s t no work t i m e f o l l o w i n g t h e 1986 i n j u r y . 
Moreover, a f t e r he was f i r e d a t K-Mart, he sought and s u c c e s s f u l l y p e r f o r m e d 
work w h i c h was more p h y s i c a l l y demanding t h a n h i s p r e - i n j u r y j o b . Based on t h e 
m e d i c a l e v i d e n c e and c l a i m a n t ' s a c t i v i t i e s s i n c e 1986, we c o n c l u d e t h a t t h e 1986 
K-Mart i n j u r y i s no l o n g e r a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n . 

As we have n o t e d , t h e m e d i c a l evidence r e l a t i n g c l a i m a n t ' s c u r r e n t c o n d i 
t i o n t o h i s work a t Cascade i s u n r e b u t t e d . Consequently, t h e c l a i m i s compens
a b l e as t o Cascade. Moreover, inasmuch as t h e 1986 i n j u r y - r e l a t e d c o n d i t i o n 
r e s o l v e d and c l a i m a n t d i d n o t seek t r e a t m e n t f o r h i s back f o r o v e r a y e a r and a 
h a l f a f t e r he stopped w o r k i n g a t K-Mart, we conclude t h a t c l a i m a n t ' s work a t 
Cascade n e c e s s a r i l y i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t compensable c o n d i 
t i o n . C o n s e q u e n t l y , r e s p o n s i b i l i t y f o r c l a i m a n t ' s back c o n d i t i o n has s h i f t e d t o 
Cascade, t h e l a t e r employer. As t o r e s p o n s i b i l i t y between Cascade's i n s u r e r s , 
c l a i m a n t ' s l a s t work exposure which c o u l d have c o n t r i b u t e d t o h i s c u r r e n t c o n d i 
t i o n o c c u r r e d a f t e r SAIF was o f f t h e r i s k . T h e r e f o r e , L i b e r t y N o r t h w e s t i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n u n l e s s i t can e s t a b l i s h t h a t 
c l a i m a n t ' s employment a c t i v i t i e s and exposures w h i l e i t was on t h e r i s k d i d n o t 
c o n t r i b u t e t o c l a i m a n t ' s d i s a b l i n g c o n d i t i o n . R u n f t v. SAIF, s u p r a . There i s 
no e v i d e n c e i n t h e r e c o r d t o s u s t a i n L i b e r t y ' s burden. We, t h e r e f o r e , c o n c l u d e 
t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s t s w i t h L i b e r t y 
N o r t h w e s t . 
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Because c l a i m a n t p r e v a i l e d on t h e c o m p e n s a b i l i t y i s s u e , he i s s t a t u t o r i l y 
e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r h i s c o u n s e l ' s s e r v i c e s on Board r e v i e w 
i n t h a t r e g a r d . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $300. I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e c o m p e n s a b i l i t y i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . As t h e p a r t y 
r e q u e s t i n g Board r e v i e w , K-Mart kept c o m p e n s a b i l i t y a t r i s k . Because c l a i m a n t ' s 
compensation was n o t reduced o r d i s a l l o w e d on r e v i e w , c l a i m a n t ' s f e e under ORS 
656.382(2) i s p a y a b l e by K-Mart. Cigna I n s u r a n c e Companies v. C r a w f o r d , 104 Or 
App 329. ( 1 9 9 0 ) ; J o e l D. T u r p i n , 41 Van N a t t a 1736 (19 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 30, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which upheld L i b e r t y Northwest I n s u r a n c e Corpo
r a t i o n ' s d e n i a l i s r e v e r s e d . L i b e r t y Northwest's d e n i a l i s s e t a s i d e and t h e 
c l a i m i s remanded t o i t f o r p r o c e s s i n g a c c o r d i n g t o law. K-Mart's d e n i a l i s 
r e i n s t a t e d and u p h e l d . L i b e r t y N orthwest, r a t h e r t h a n K-Mart, i s r e s p o n s i b l e 
f o r payment o f t h e a t t o r n e y f e e awarded by t h e Referee. The re m a i n d e r o f t h e 
Referee's o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e com
p e n s a b i l i t y i s s u e , c l a i m a n t i s awarded a reasonable assessed a t t o r n e y f e e o f 
$300, p a y a b l e by K-Mart C o r p o r a t i o n . 

January 17, 1991 C i t e as 43 Van N a t t a 90 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE K. O'KELLEY, Claimant 

WCB Case No. 88-08920 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l e r ' s o r d e r w h i c h : (1) i n c r e a s e d 
c l a i m a n t ' s u n scheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 20 
p e r c e n t (64 d e g r e e s ) , as awarded by two D e t e r m i n a t i o n O r d e r s , d a t e d May 2, 1988 
and September 1, 1989, t o 33 p e r c e n t (105.6 d e g r e e s ) ; (2) a u t h o r i z e d t h e SAIF 
C o r p o r a t i o n t o o f f s e t an overpayment o f temporary d i s a b i l i t y b e n e f i t s ; and 
(3) d e c l i n e d t o award an assessed a t t o r n e y f e e . As an a l t e r n a t i v e t o t h e e x t e n t 
o f u n s c h e d u l e d d i s a b i l i t y awarded by t h e two D e t e r m i n a t i o n O r d e r s , c l a i m a n t 
argues t h a t he s h o u l d be a l l o w e d t o appeal t h e D e t e r m i n a t i o n Order d a t e d May 2, 
1988 p u r s u a n t t o t h e laws a p p l i c a b l e a t t h a t t i m e . On r e v i e w , t h e i s s u e s a r e 
e x t e n t o f unscheduled permanent d i s a b i l i t y , o f f s e t , and a t t o r n e y f e e s . We 
a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t was 58 y e a r s o f age a t t h e t i m e o f h e a r i n g . 
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He has completed t h e n i n t h grade. A f t e r h i s a u t h o r i z e d t r a i n i n g program, 
c l a i m a n t has documented t r a i n i n g showing competence i n a v o c a t i o n a l p u r s u i t , 

s p e c i f i c a l l y s m a l l e ngine r e p a i r . C l a i mant's j o b - a t - i n j u r y was t h a t o f a t r u c k 
d r i v e r , w h i c h has an SVP l e v e l o f 3. 

Cl a i m a n t has r e t u r n e d t o m o d i f i e d employment. At t h e t i m e o f h i s i n j u r y , 
he was p e r f o r m i n g heavy work. He p r e s e n t l y i s a b l e t o p e r f o r m medium work. 

C l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y on March 7, 1989. 

CONCLUSIONS OF LAW AND OPINION 

A p p l i c a b l e R a t i n g Standards 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on May 24, 1988. His 
c l a i m was reopened f o r an a u t h o r i z e d t r a i n i n g program, and r e c l o s e d by a D e t e r 
m i n a t i o n Order on September 1, 1989. Claimant argues t h a t he d i d n o t waive h i s 
r i g h t t o appeal t h e May 24, 1988 D e t e r m i n a t i o n Order and, t h u s , s h o u l d n o t be 
r a t e d under t h e s t a n d a r d s i n e f f e c t a t t h e t i m e o f t h e September 1, 1989 D e t e r 
m i n a t i o n Order. We d i s a g r e e . Regardless o f whether we e v a l u a t e c l a i m a n t ' s p e r 
manent d i s a b i l i t y based upon h i s r e q u e s t f o r h e a r i n g from one o r b o t h Determina
t i o n O r d e r s , permanent d i s a b i l i t y i s r a t e d a t t h e t i m e o f h e a r i n g . Emmons v. 
SAIF, 34 Or App 603 (1 9 7 8 ) . Former ORS 656.283(7) r e q u i r e d t h e R e f e r e e , and 
f o r m e r ORS 656.295(5) r e q u i r e s us, t o de t e r m i n e c l a i m a n t ' s d i s a b i l i t y by a p p l i 
c a t i o n o f t h e " s t a n d a r d s " adopted p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Where 
c l a i m a n t became m e d i c a l l y s t a t i o n a r y on o r a f t e r January 1, 1988, we must a p p l y 
t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e o f t h e most r e c e n t c l a i m c l o s u r e . See 
fo r m e r OAR 436-35-002; 436-35-003; 438-10-005; 438-35-010; W i l l i a m J. Thomas, 42 
Van N a t t a 841 ( 1 9 9 0 ) ; Wade A. Webster, 42 Van N a t t a 1707 ( 1 9 9 0 ) . A c c o r d i n g l y , 
t h e R e f e r e e c o r r e c t l y a p p l i e d t h e " s t a n d a r d s " i n e f f e c t on September 1, 1989. 

E x t e n t o f Permanent D i s a b i l i t y 

The Board adopts t h e Referee's "Opinion and Reasoning" w i t h r e s p e c t t o t h e 
i s s u e o f e x t e n t o f permanent d i s a b i l i t y . 

Moreover, on t h i s r e c o r d , we do not f i n d c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t s u f f e r s more t h a n 33 p e r c e n t unscheduled permanent d i s a b i l i t y . 

O f f s e t 

The Board adopts t h e Referee's "Opinion and Reasoning" w i t h r e s p e c t t o t h e 
i s s u e o f o f f s e t w i t h t h e f o l l o w i n g comment. 

R e l y i n g on ORS 656.268(10), c l a i m a n t c h a l l e n g e s t h e Refe r e e ' s and t h e 
Board's a u t h o r i t y t o a u t h o r i z e t h e o f f s e t which was a l l o w e d f o r compensation 
p a i d a f t e r t h e D e t e r m i n a t i o n Order i s s u e d . He does n o t d i s p u t e , however, t h e 
Ref e r e e ' s f i n d i n g t h a t c l a i m a n t was o v e r p a i d t e m p o r a r y d i s a b i l i t y compensation 
t o w h i c h he was n o t e n t i t l e d . Referee and Beard a u t h o r i t y t o a u t h o r i z e an o f f 
s e t o f an overpayment a r i s e s from ORS 656.268(6) and ORS 6 5 6 . 2 8 3 ( 1 ) , w h i c h e n t i 
t l e s any p a r t y t o a h e a r i n g on any m a t t e r c o n c e r n i n g a c l a i m . ORS 65 6 . 7 0 8 ( 3 ) ; 
6 5 6 . 7 0 4 ( 3 ) ; SAIF v. Z o r i c h , 94 Or App 661 (1 9 8 9 ) ; Weyerhaeuser Co. v. Sheldon, 
86 Or App 46 ( 1 9 8 7 ) ; Forney v. Western S t a t e s Plywood, 66 Or App 155 ( 1 9 8 3 ) ; 
Petshow v. P o r t l a n d B o t t l i n g Co., 62 Or App 614 (1 9 8 3 ) . We f i n d t h a t t h e 
Ref e r e e p r o p e r l y a u t h o r i z e d t h e o f f s e t . See T r a v i s v. L i b e r t y M u t u a l , 79 Or App 
126 ( 1 9 8 6 ) . 
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A t t o r n e y Fees 

The R e f e r e e d e c l i n e d t o award an assessed f e e a t h e a r i n g f o r c l a i m a n t ' s 
p r e v a i l i n g on t h e i s s u e o f overpayment. We f i n d t h a t , because c l a i m a n t p r e 
v a i l e d a g a i n s t SAIF's c r o s s - r e q u e s t f o r h e a r i n g on t h e overpayment i s s u e t o t h e 
e x t e n t o f $25.59, a nominal assessed a t t o r n e y f e e , p a y a b l e by SAIF, i s a p p r o p r i 
a t e . ORS 65 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-
0 1 0 ( 4 ) , we f i n d t h a t $50 i s a rea s o n a b l e f e e . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1990 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n which d e c l i n e d t o award an assessed a t t o r n e y f e e 
i s r e v e r s e d . For s e r v i c e s a t h e a r i n g r e l a t i n g t o t h e i s s u e o f overpayment, 
c l a i m a n t ' s a t t o r n e y i s awarded a rea s o n a b l e assessed f e e o f $50, p a y a b l e by t h e 
SAIF C o r p o r a t i o n . The remainder o f t h e o r d e r i s a f f i r m e d . 

January 17, 1991 C i t e as 43 Van N a t t a 92 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
B I L L 6. REED, Claimant 
WCB Case No. 89-23088 

ORDER ON REVIEW 
H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 

L a r r y Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee F i n k ' s o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f an i n d u s t r i a l i n j u r y t o c l a i m a n t ' s a n k l e . 
On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t worked as a hod c a r r i e r f o r t h i s employer. The employer had 
s p e c i f i c a l l y warned c l a i m a n t n o t t o f i g h t on t h e j o b when he h i r e d c l a i m a n t . 

C l a i m a n t and h i s employer were w o r k i n g on a c o n s t r u c t i o n p r o j e c t a l o n g 
w i t h o t h e r s u b - c o n t r a c t o r s i n October 1989. Claimant had been t e a s i n g and 
t a u n t i n g Norm B r e d a l l , a s i d i n g c o n t r a c t o r , f o r t h r e e days. 

On October 17, 1989, B r e d a l l asked c l a i m a n t t o move some s c a f f o l d i n g o u t 
o f B r e d a l l ' s way. Cl a i m a n t d i d so r e l u c t a n t l y and t h e n went by B r e d a l l and gave 
him a poke s a y i n g something l i k e " t h e r e does t h a t s u i t you." B r e d a l l r e a c t e d by 
c h a s i n g c l a i m a n t i n t o t h e basement o f t h e c o n s t r u c t i o n p r o j e c t . S h o r t l y t h e r e 
a f t e r / c l a i m a n t emerged f r o m t h e b u i l d i n g and s t o o d w i t h h i s arms open and s a i d 
t o B r e d a l l "here I am Norm, come and get me." B r e d a l l came up t o c l a i m a n t and 
c l a i m a n t d i d n o t back down. The two men g r a p p l e d and B r e d a l l t h r e w c l a i m a n t t o 
t h e g r o u n d . C l a i m a n t ' s a n k l e was broken i n t h e f a l l t o t h e ground. B r e d a l l 
s l a p p e d c l a i m a n t s e v e r a l t i m e s a f t e r c l a i m a n t went t o t h e ground. 

C l a i m a n t l e f t h i s r e g u l a r d u t i e s as a hod c a r r i e r w h i l e he a c t i v e l y 
p a r t i c i p a t e d i n t h i s combat w i t h B r e d a l l . Combats a re n o t a p a r t o f h i s j o b 
assignment. 
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The R eferee found t h a t c l a i m a n t was not a c r e d i b l e w i t n e s s based on h i s 
assessment t h a t " [ h ] e i s e x t r e m e l y g l i b and a r t i c u l a t e . " We c o n s i d e r t h a t t o be 
a c r e d i b i l i t y f i n d i n g based on demeanor. We d e f e r t o t h a t f i n d i n g . Conse
q u e n t l y , we have based our f i n d i n g s o f f a c t on t h e t e s t i m o n y o f o t h e r w i t n e s s e s . 

ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) e x c l u d e s from t h e d e f i n i t i o n o f compensable i n j u r y : 

" I n j u r y t o any a c t i v e p a r t i c i p a n t i n a s s a u l t s o r 
combats which a r e n o t connected t o t h e j o b a s s i g n 
ment and which amount t o a d e v i a t i o n from customary 
d u t i e s . " 

I n Kessen v. Boise Cascade Corp., 71 Or App 545 (1984) t h e C o u r t o f Appeals 
c o n s t r u e d t h i s s t a t u t e t o r e q u i r e s a t i s f a c t i o n o f a f o u r p a r t t e s t : 

" I n o r d e r t o be b a r r e d from r e c e i v i n g compensation, 
(1) t h e c l a i m a n t must be an a c t i v e p a r t i c i p a n t , (2) 
i n a s s a u l t s o r combats., (3) which must n o t be con
n e c t e d t o t h e j o b assignment and (4) which must 
amount t o a d e v i a t i o n from customary d u t i e s . " I d a t 
548. 

The R eferee concl u d e d t h a t c l a i m a n t was n o t an a c t i v e p a r t i c i p a n t i n an 
a s s a u l t o r combat. We d i s a g r e e . 

C l a i m a n t had a c t i v e l y t a u n t e d B r e d a l l f o r t h r e e days. He poked B r e d a l l ; 
b u t , when B r e d a l l chased him he f l e d . However, almost i m m e d i a t e l y c l a i m a n t i n 
v i t e d B r e d a l l t o "come and g e t me" and t h e n s t o o d h i s ground and g r a p p l e d w i t h 
B r e d a l l when B r e d a l l came up t o him. We c o n s i d e r t h i s t o be a c t i v e p a r t i c i p a t i o n 
i n an a s s a u l t o r combat. 

We a l s o f i n d t h a t c l a i m a n t s a t i s f i e d t h e o t h e r two r e q u i r e m e n t s o f t h e 
Kessen t e s t . C l a i m a n t ' s employer had s p e c i f i c a l l y f o r b i d d e n him f r o m f i g h t i n g on 
t h e j o b . Thus, f i g h t i n g was c e r t a i n l y n o t p a r t o f h i s j o b d u t i e s . F u r t h e r m o r e , 
c l a i m a n t l e f t h i s j o b d u t i e s when he poked B r e d a l l and f l e d . He a p p a r e n t l y never 
r e t u r n e d t o h i s j o b d u t i e s b e f o r e i n j u r i n g h i s a n k l e . 

We c o n c l u d e t h a t c l a i m a n t ' s i n j u r y i s n o t compensable under ORS 
6 5 6 . 0 0 5 ( 7 ) ( a ) ( A ) . 

ORDER 

The Referee's o r d e r d a t e d March 30, 1990 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and up h e l d i n i t s e n t i r e t y . The Refer e e ' s $1,250 
a t t o r n e y f e e i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
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Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee P e t e r s o n ' s o r d e r 
w h i c h : (1) fo u n d t h a t c l a i m a n t had e s t a b l i s h e d good cause f o r an u n t i m e l y 
f i l i n g o f a h e a r i n g r e q u e s t ; (2) found t h a t c l a i m a n t ' s J u l y 2 1 , 1989 r e q u e s t f o r 
h e a r i n g , r e g a r d i n g t h e June 1989 D e t e r m i n a t i o n Order, was a l s o s u f f i c i e n t t o 
meet t h e j u r i s d i c t i o n a l r e q u i r e m e n t o f f i l i n g a h e a r i n g r e q u e s t w i t h i n 180 days 
o f t h e March 6, 1989 d e n i a l ; (3) s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s 
t h o r a c i c and c e r v i c a l s p i n e c o n d i t i o n ; and (4) found t h a t t h e June 1989 D e t e r m i 
n a t i o n Order, w h i c h awarded 22 p e r c e n t (70.4 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back c o n d i t i o n , had p r e m a t u r e l y c l o s e d c l a i m a n t s c l a i m . On 
r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e h e a r i n g r e q u e s t , c o m p e n s a b i l i t y , prema
t u r e c l o s u r e , and t h e e x t e n t o f unscheduled permanent d i s a b i l i t y o f t h e low back 
c o n d i t i o n . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

On November 29, 1988, c l a i m a n t , a 3 2 - y e a r - o l d c o u r i e r d r i v e r , s l i p p e d on a 
c u r b and a l l e g e d l y s u s t a i n e d a lumbar, t h o r a c i c , and c e r v i c a l s p r a i n / s t r a i n . 
She f i l e d an "801" f o r m t h e same day. On March 6, 1989, t h e i n s u r e r a c c e p t e d 
o n l y t h e l u m b o s a c r a l s t r a i n / s p r a i n and i s s u e d a d e n i a l o f t h e t h o r a c i c and c e r 
v i c a l s p i n e c l a i m s . Upon r e c e i p t o f t h e d e n i a l l e t t e r , c l a i m a n t ' s a t t o r n e y i n 
s t r u c t e d h i s s e c r e t a r y t o f i l e a r e q u e s t f o r a h e a r i n g ; however, t h e s e c r e t a r y 
f a i l e d t o f i l e t h e r e q u e s t and m i s t a k e n l y t o l d c l a i m a n t ' s a t t o r n e y t h a t i t had 
been f i l e d . 

A D e t e r m i n a t i o n Order i s s u e d on June 26, 1989, and awarded an unscheduled 
permanent p a r t i a l d i s a b i l i t y award f o r t h e accepted low back c o n d i t i o n . On June 
28, 1989, t h e i n s u r e r d e n i e d m e d i c a l t r e a t m e n t i n excess o f t h e M e d i c a l D i r e c 
t o r ' s g u i d e l i n e s . On J u l y 2 1 , 1989, c l a i m a n t ' s a t t o r n e y f i l e d a r e q u e s t f o r 
h e a r i n g s p e c i f y i n g t h e i s s u e s as t h e e x t e n t o f d i s a b i l i t y f r o m t h e June D e t e r 
m i n a t i o n Order as w e l l as t h e d e n i a l o f m e d i c a l t r e a t m e n t s . There was no 
me n t i o n o f t h e March 1989 d e n i a l o f c o m p e n s a b i l i t y f o r t h o r a c i c and c e r v i c a l 
s p i n e c o n d i t i o n s . 

C l a i m a n t does n o t have a h i g h s c h o o l degree o r a GED c e r t i f i c a t e . D u r i n g 
t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r i n g , i n a d d i t i o n t o t h e c o u r i e r d r i v e r 
p o s i t i o n a t i n j u r y , c l a i m a n t a l s o s u c c e s s f u l l y worked as b o t h a c a s h i e r - c h e c k e r 
and as a n u r s i n g home a i d e . At t h e t i m e o f her compensable i n j u r y , c l a i m a n t was 
p e r f o r m i n g j o b d u t i e s c h a r a c t e r i s t i c o f medium/heavy o c c u p a t i o n s . 

C l a i m a n t ' s m e d i c a l s t a t u s was s t a t i o n a r y on March 7, 1989 and her r e s i d u a l 
p h y s i c a l c a p a c i t y i s l i m i t e d t o l i g h t work. However, she a l s o has l i m i t a t i o n s 
on such a c t i v i t i e s as s i t t i n g , s t a n d i n g , c a r r y i n g , s t o o p i n g , and t w i s t i n g . 

The r e t a i n e d degrees o f mo t i o n o f c l a i m a n t ' s low back a r e l i m i t e d t o 69 
p e r c e n t on f l e x i o n ; 24 p e r c e n t e x t e n s i o n ; 24 p e r c e n t l e f t l a t e r a l f l e x i o n ; 26 
p e r c e n t r i g h t l a t e r a l f l e x i o n ; and, 45 p e r c e n t r o t a t i o n , b i l a t e r a l l y . (Ex. 1 0 ) . 
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The t h r e s h o l d q u e s t i o n on r e v i e w i s whether c l a i m a n t ' s J u l y 2 1 , 1989 hear
i n g r e q u e s t , p e r t a i n i n g t o t h e e x t e n t o f d i s a b i l i t y awarded i n t h e June 1989 
D e t e r m i n a t i o n Order, a l s o p u t t h e March 6, 1989 d e n i a l a t i s s u e , even though t h e 
March d e n i a l was n o t s p e c i f i e d i n t h e appeal. The Referee c o n c l u d e d t h a t 
c l a i m a n t e s t a b l i s h e d "good cause" f o r t h e u n t i m e l y f i l i n g o f t h e h e a r i n g r e q u e s t 
f o l l o w i n g t h e March 1989 d e n i a l o f c e r v i c a l and t h o r a c i c s p i n e c o n d i t i o n s . I n 
a d d i t i o n , t h e Referee found c l a i m a n t ' s J u l y 2 1 , 1989 r e q u e s t f o r h e a r i n g , r e 
g a r d i n g t h e June 1989 D e t e r m i n a t i o n Order, was s u f f i c i e n t t o meet t h e j u r i s d i c 
t i o n a l r e q u i r e m e n t o f f i l i n g a r e q u e s t f o r h e a r i n g w i t h i n 180 days o f t h e March 
1989 d e n i a l . We d i s a g r e e . 

The t i m e f o r r e q u e s t i n g a h e a r i n g i s s p e c i f i e d i n ORS 656.262(8) and ORS 
65 6 . 3 1 9 ( 1 ) . I n essence, t h e r e q u e s t f o r h e a r i n g must be f i l e d w i t h i n 60 days 
a f t e r t h e m a i l i n g o f t h e n o t i c e o f d e n i a l o r w i t h i n 180 days, i f c l a i m a n t shows 
good cause f o r n o t f i l i n g t h e r e q u e s t b e f o r e t h e 6 0 t h day. F a i l u r e t o r e q u e s t a 
h e a r i n g w i t h r e s p e c t t o a de n i e d c l a i m w i t h i n 180 days, must r e s u l t i n d i s m i s s a l 
o f t h e r e q u e s t f o r h e a r i n g . See Lucy ( F r o y e r ) Anderson, 34 Van N a t t a 1249, 1250 
( 1 9 8 2 ) , a f f ' d w i t h o u t o p i n i o n 63 Or App 675 (19 8 3 ) . (Emphasis i n o r i g i n a l ) . 

Here, c l a i m a n t f i l e d a h e a r i n g r e q u e s t on J u l y 2 1 , 1989, p e r t a i n i n g s o l e l y 
t o t h e June 1989 D e t e r m i n a t i o n Order w i t h o u t s t a t i n g i s s u e s even i m p l i e d l y r e l e 
v a n t t o t h e March 1989 p a r t i a l d e n i a l . For example, t h e D e t e r m i n a t i o n Order 
award was f o r impairment o f t h e lumbar s p i n e , whereas t h e i n s u r e r ' s compensabil
i t y d e n i a l t h r e e months e a r l i e r p e r t a i n e d t o a l l e g e d i n j u r y t o t h e c e r v i c a l and 
t h o r a c i c s p i n e . 

C i t i n g Shaw v. SAIF, 63 Or App 239 (198 3 ) , t h e Referee d e c i d e d t h a t e v e r y 
i s s u e t h a t c l a i m a n t s p e c i f i e d between t h e t i m e t h e J u l y 2 1 , 1989 r e q u e s t f o r 
h e a r i n g was f i l e d and t h e t i m e o f h e a r i n g (November 1, 1989), i n c l u d i n g t h e 
i s s u e r e l a t i n g t o t h e March 6, 1989 d e n i a l , r e l a t e d back t o t h e d a t e o f t h e t h e 
J u l y 1989 r e q u e s t f o r h e a r i n g . Thus, t h e Referee c o n c l u d e d t h a t t h e i s s u e o f 
t h e d e n i a l o f t h o r a c i c and c e r v i c a l s p i n e i n j u r i e s was f i l e d w i t h i n 180 days o f 
t h e i n s u r e r ' s d e n i a l . We do n o t agree. 

The h o l d i n g s i n Anderson, supra and Shaw, supra a r e e x p l a i n e d and d i s t i n 
g u i s h e d i n Tom E. Dobbs, 35 Van N a t t a 1332, 1334-1336 ( 1 9 8 3 ) . The c o u r t i n Shaw 
co n c l u d e d t h a t t h e Referee had j u r i s d i c t i o n t o hear arguments on a t h i r d D e t e r 
m i n a t i o n Order, even though c l a i m a n t d i d n o t s p e c i f i c a l l y r e q u e s t a h e a r i n g i n 
r e l a t i o n s h i p t o t h a t p a r t i c u l a r o r d e r . The c o u r t reasoned: 

"The t h i r d d e t e r m i n a t i o n o r d e r p r o v i d e d t h e same perma
nent p a r t i a l d i s a b i l i t y as t h e f i r s t one. There i s no 
c l a i m o f s u r p r i s e , which would have p r o v i d e d a b a s i s 
f o r c o n t i n u a n c e . OAR 436-83-200. The i s s u e s a r e 
c l e a r l y r a i s e d by c l a i m a n t ' s June, 1981, r e q u e s t f o r a 
h e a r i n g * * * . Claimant's o b j e c t i o n s t o t h e t h i r d 
d e t e r m i n a t i o n o r d e r a r e t h e same as t h o s e t o t h e f i r s t 
and second." 63 Or App a t 243. 

On t h e o t h e r hand, t h e c l a i m a n t i n Anderson, supra, f i l e d an ap p e a l p e r 
t a i n i n g t o an e x t e n t i s s u e a r i s i n g from a d e t e r m i n a t i o n o r d e r b u t f a i l e d t o 
r e q u e s t a h e a r i n g w i t h r e s p e c t t o a p a r t i a l d e n i a l . L i k e c l a i m a n t i n t h i s 
m a t t e r , t h e worker i n Anderson a l s o argued t h a t even though t h e r e q u e s t f o r 
h e a r i n g o n l y r a i s e d t h e e x t e n t o f d i s a b i l i t y i n r e l a t i o n s h i p t o t h e d e t e r m i n a 
t i o n o r d e r , i t was a l s o adequate as a r e q u e s t f o r h e a r i n g on t h e p a r t i a l d e n i a l . 
We c o n c l u d e d i n t h a t i n s t a n c e t h a t c l a i m a n t had r e c e i v e d b o t h t h e d e t e r m i n a t i o n 
o r d e r and t h e d e n i a l and t h a t she was under no o b l i g a t i o n t o appeal e i t h e r o r 
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b o t h . S i n c e c l a i m a n t i n Anderson chose o n l y t o r e q u e s t a h e a r i n g on t h e d e t e r 
m i n a t i o n o r d e r , i t was an " i n c o n s i s t e n c y " t o a l l o w t h e c l a i m a n t t o l a t e r p r o t e s t 
t h e d e n i a l , l o n g a f t e r t h e t i m e l i m i t a t i o n had e x p i r e d . Anderson, s u p r a a t 
1251. Compare, Thomas R. Gregg, 35 Van N a t t a 1687, 1689 ( 1 9 8 3 ) . 

T h i s c l a i m i s more analogous t o Anderson because here t h e r e q u e s t f o r 
h e a r i n g does n o t m e n t i o n e i t h e r c o m p e n s a b i l i t y o r t h e p a r t i a l d e n i a l o f c e r v i c a l 
and t h o r a c i c back i n j u r i e s . D i s a b i l i t y c l a i m s f o r " e x t e n t " v e r s u s "compensabi
l i t y " a r e e n t i r e l y d i f f e r e n t i s s u e s and g i v e r i s e t o d i s t i n c t f a c t s and o b j e c 
t i o n s . I n c o n t r a s t , t h e c o u r t i n Shaw based i t s d e t e r m i n a t i o n on t h e o b s e r v a 
t i o n t h a t t h e t h i r d d e t e r m i n a t i o n o r d e r p r o v i d e d f o r t h e same permanent p a r t i a l 
d i s a b i l i t y and c l a i m a n t ' s o b j e c t i o n s t o t h e t h i r d d e t e r m i n a t i o n o r d e r were t h e 
same as t h e p r e v i o u s o r d e r s . 63 Or App a t 243. 

Based on t h e above a n a l y s i s , we conclude t h a t c l a i m a n t f a i l e d t o f i l e a 
r e q u e s t f o r h e a r i n g , w i t h i n 180 days, which was i n t e n d e d t o o r d i d p u t a t i s s u e 
t h e March 6, 1989 d e n i a l . Anderson, supra. T h e r e f o r e , t h a t p o r t i o n o f t h e 
Refere e ' s o r d e r p e r t a i n i n g t o t h e d e n i a l o f c e r v i c a l and t h o r a c i c i n j u r i e s i s 
v a c a t e d and c l a i m a n t ' s u n t i m e l y r e q u e s t f o r h e a r i n g from t h e i n s u r e r ' s March 6, 
1989 d e n i a l i s d i s m i s s e d . 

"Good Cause" f o r U n t i m e l y H e a r i n g Reguest 

We do n o t r e a c h t h e "good cause" q u e s t i o n because t h e r e i s no s t a t u t o r y o r 
o t h e r l e g a l b a s i s f o r e x c u s i n g an u n t i m e l y h e a r i n g r e q u e s t a f t e r 180 days f r o m 
t h e d a t e o f m a i l i n g o f t h e d e n i a l . See ORS 656.319; W r i g h t v. Be k i n s Moving & 
St o r a g e Co., 97 Or App 45, 49 (19 8 9 ) . 

Premature C l o s u r e 

I n r e g a r d t o t h e accepted low back c o n d i t i o n , we adopt t h e Re f e r e e ' s f i n d 
i n g s and c o n c l u s i o n r e g a r d i n g c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . Only t h e 
t r e a t i n g c h i r o p r a c t o r , Dr. P e t t i g r e w , d i d not c o n s i d e r c l a i m a n t m e d i c a l l y 
s t a t i o n a r y as o f March 7, 1989. The Ortho p a e d i c C o n s u l t a n t s , n e u r o l o g i c a l 
c o n s u l t a n t , Dr. B r e t t , and independent c h i r o p r a c t i c examiner, Dr. Burke, a l l 
o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n March 1989. C l a i m a n t has n o t 
met her burden o f p r o o f . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

Inasmuch as t h e Referee concluded t h a t t h e d e n i a l o f c l a i m a n t ' s c e r v i c a l 
and t h o r a c i c c o n d i t i o n s was t i m e l y appealed and t h a t t h e s e c o n d i t i o n s were i n 
f a c t caused by her i n d u s t r i a l i n j u r y on'November 29, 1988, he s e t a s i d e t h e June 
26, 1989 D e t e r m i n a t i o n Order and d i d n o t dec i d e t h e e x t e n t o f c l a i m a n t ' s d i s 
a b i l i t y r e l a t i n g t o t h e low back c o n d i t i o n . 

We r e i n s t a t e t h e June 26, 1989 D e t e r m i n a t i o n Order and p r o c e e d w i t h a de 
novo r e v i e w o f t h e e x t e n t o f permanent p a r t i a l d i s a b i l i t y , based on t h e h e a r i n g 
r e c o r d . I n so d o i n g , we f i n d t h e r e c o r d s u f f i c i e n t l y d e veloped t o make such a 
d e t e r m i n a t i o n . D a v i d L. Flem i n g , 38 Van N a t t a 1321 ( 1 9 8 6 ) . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) (A) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 
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Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 7, 1989, 
and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 26, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-
270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

i 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 32 y e a r s i s 0. Former 
OAR 436-35-290. 

C l a i m a n t does n o t have a h i g h s c h o o l diploma o r a GED c e r t i f i c a t e , t h u s , 
t h e a p p r o p r i a t e v a l u e f o r f o r m a l e d u c a t i o n i s 1. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r purposes, 
permanent d i s a b i l i t y i s de t e r m i n e d on t h e dat e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y performed d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a 
c a s h i e r - c h e c k e r (DOT # 211.462-014). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 3. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under forme r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n s e v e r a l s p e c i f i c v o c a t i o n a l 
p u r s u i t s . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
her compensable i n j u r y i s de t e r m i n e d by t h e r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t 
r e g a r d t o t h e c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former OAR 436-
3 5 - 3 1 0 ( 4 ) . When a wo r k e r ' s p h y s i c a l c a p a c i t y f a l l s w i t h i n one o f t h e f o u r c a t e 
g o r i e s b u t she has l i m i t a t i o n s i n t h e a b i l i t y t o s i t , s t a n d , w a l k , c a r r y , s t o o p , 
c r o u c h , k n e e l , o r t w i s t , t h e a d a p t a b i l i t y v a l u e s h a l l be t h e average o f t h e 
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v a l u e f o r t h e c a t e g o r y f o r which t h e y q u a l i f y and t h e v a l u e f o r t h e n e x t l o w e r 
c a t e g o r y . 

C l a i m a n t has t h e p h y s i c a l c a p a c i t y t o p e r f o r m l i g h t work. However, she 
has l i m i t a t i o n s i n her a b i l i t y t o s i t , s t a n d , c a r r y , s t o o p and t w i s t . The a v e r 
age o f t h e l i g h t c a t e g o r y , w i t h a v a l u e o f 4, and t h e ne x t l o w e r c a t e g o r y , 
s e d e n t a r y , w i t h a v a l u e o f 8, i s 6. T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y 
v a l u e i s 6. Former OAR 436-35-310(4). 

I m p a i r m e n t 

P u r s u a n t t o f o r m e r OAR 436-35-320(4) c l a i m a n t has a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f t h e lumbar s p i n e and she i s a c c o r d i n g l y g i v e n a 
r a t i n g o f 5 p e r c e n t impairment o f t h a t p a r t . 

C l a i m a n t ' s i m p a i r m e n t due t o l o s s o f range o f m o t i o n i n t h e lumbar s p i n e 
i n c l u d e s 2 p e r c e n t f o r l o s s o f f l e x i o n ; 0.5 p e r c e n t f o r l o s s o f e x t e n s i o n ; 1 
p e r c e n t f o r l e f t l a t e r a l f l e x i o n ; and 1 p e r c e n t f o r r i g h t l a t e r a l f l e x i o n f o r a 
t o t a l range o f m o t i o n r a t i n g o f 4.5 p e r c e n t . Former OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) - ( 1 0 ) . 

The combined im p a i r m e n t r a t i n g i s 9.3. Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 4, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 6, t h e p r o d u c t i s 24. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 9.3, t h e r e s u l t i s 33.3 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35- 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e next h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 34 p e r c e n t . We do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e o f g r e a t e r 
o r l e s s e r d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 23, 1990, as supplemented F e b r u a r y 12, 
1990, i s v a c a t e d i n p a r t , r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n 
o f t h e Refer e e ' s o r d e r p e r t a i n i n g t o t h e d e n i a l o f c e r v i c a l and t h o r a c i c 
i n j u r i e s i s v a c a t e d , t h e i n s u r e r ' s March 6, 1989 d e n i a l i s r e i n s t a t e d and 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g i n s o f a r as i t a l l e g e d l y p e r t a i n e d t o t h e March 
1989 d e n i a l i s d i s m i s s e d . The Referee's assessed a t t o r n e y f e e award o f $2,000 
i s r e v e r s e d . 5 

The June 26, 1989 D e t e r m i n a t i o n Order i s r e i n s t a t e d and m o d i f i e d . I n 
a d d i t i o n t o t h e 22 p e r c e n t (70.4 degrees) unscheduled permanent d i s a b i l i t y 
awarded by t h e D e t e r m i n a t i o n , Order, c l a i m a n t i s awarded 12 p e r c e n t (38.4 
degrees) u n s c h e d u l e d permanent d i s a b i l i t y , g i v i n g her a t o t a l award t o d a t e o f 
34 p e r c e n t (108.8 degrees) unscheduled permanent d i s a b i l i t y f o r a low back con
d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, payable d i r e c t l y t o c l a i m a n t ' s 
a t t o r n e y . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RUTH V. JOHNSTON, Claimant 

WCB Case No. CO-00410 
ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

C a l l a h a n & Gardner, Claimant A t t o r n e y s 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

On December 5, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e ab'ove-captioned m a t t e r . Pursuant t o t h a t a gree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $4,500 by Norpac Foods, I n c o r p o r a t e d , 
c l a i m a n t f u l l y r e l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1); OAR 436-60-145. The Board does n o t f i n d any 
s t a t u t o r y b a s i s f o r d i s a p p r o v i n g t h e agreement. See ORS 65 6 . 2 3 6 ( 1 ) . Accord
i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement i s approved, hereby f u l l y and 
f i n a l l y r e s o l v i n g t h i s m a t t e r . An a t t o r n e y f e e pay a b l e t o c l a i m a n t ' s a t t o r n e y 
a c c o r d i n g t o t h e terms o f t h e agreement i s a l s o approved. 

I T IS SO ORDERED. 

Board Member Brittingham, concurring. 

A proposed d i s p o s i t i o n must be s e t a s i d e i f we f i n d t h a t i t i s unreasonable 
as a m a t t e r o f law. ORS 656.236 (1) ( a ) . A d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law i f a r e a s o n a b l e f a c t f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement 
i s u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 
(1990) (emphasis s u p p l i e d ) . Here, t h e f a c t s may w e l l s u p p o r t b o t h a r e a s o n a b l e 
o r an u n r e a s o n a b l e d e a l . The d i s s e n t makes i n f e r e n c e s and assumptions t h a t would 
s u p p o r t an un r e a s o n a b l e f i n d i n g . 

As a r e a s o n a b l e f a c t f i n d e r , n o t o n l y am I a b l e t o e n v i s i o n t h e d i s s e n t ' s 
s c e n a r i o , I am a l s o a b l e t o e n v i s i o n o t h e r s t h a t would be r e a s o n a b l e . I f I am 
no t a b l e t o o n l y conclude t h a t t h e agreement i s un r e a s o n a b l e , t h e n I must approve 
t h e agreement. 

T h e r e f o r e , I concur w i t h t h e m a j o r i t y o p i n i o n . 

Board Member C r i d e r , d i s s e n t i n g . 

C l a i m a n t has e n t e r e d i n t o a b a r g a i n i n which she g i v e s up f a r , f a r more 
t h a n t h e t i n y sum she g a i n s . I f t h e L e g i s l a t u r e , w h i c h made i t i m p o s s i b l e f o r a 
c l a i m a n t t o r e l e a s e f u t u r e r i g h t s i n an accepted c l a i m w i t h o u t Board a p p r o v a l , 
i n t e n d e d t h e Board t o f u n c t i o n as a n y t h i n g o t h e r t h a n a r u b b e r stamp, i t must 
have i n t e n d e d t h a t we d i s a p p r o v e b a r g a i n s such as t h i s one. The Board, however, 
has approved t h e agreement. I must d i s s e n t . 

C l a i m a n t was compensably i n j u r e d i n a f a l l . As a r e s u l t , c l a i m a n t has 
undergone s u r g i c a l replacement o f t h e r i g h t h i p . The c l a i m has never been 
c l o s e d , so we must i n f e r t h a t her compensable c o n d i t i o n i s n o t y e t m e d i c a l l y 
s t a t i o n a r y . The p a r t i e s s t i p u l a t e t h a t c l a i m a n t has n o t been a b l e t o r e t u r n t o 
work s i n c e t h e i n j u r y . Since c l a i m a n t i s n e i t h e r m e d i c a l l y s t a t i o n a r y nor a b l e 
t o r e t u r n t o work, she was presumably c o n t i n u i n g t o r e c e i v e t e m p o r a r y t o t a l d i s 
a b i l i t y compensation as r e q u i r e d by law a t t h e t i m e she e n t e r e d i n t o t h i s agree
ment. ORS 656.268( 3 ) . 
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I n v i e w o f t h e f a c t t h a t c l a i m a n t i s n o t y e t m e d i c a l l y s t a t i o n a r y , we can
n o t d e t e r m i n e how g r e a t w i l l be her permanent d i s a b i l i t y due t o t h e i n j u r y . How
ev e r , c l a i m a n t w i l l be e n t i t l e d t o a r a t i n g o f t h a t d i s a b i l i t y a t t h e t i m e o f 
c l a i m c l o s u r e . I n v i e w o f her h i p s u r g e r y , i t would appear t h a t even i f t h e 
s u r g e r y i s m a r v e l o u s l y s u c c e s s f u l , she w i l l be e n t i t l e d t o an im p a i r m e n t v a l u e o f 
no l e s s t h a n 13 p e r c e n t under t h e D i r e c t o r ' s s t a n d a r d s f o r r a t i n g permanent d i s 
a b i l i t y . See OAR 436-35-340(13). Thus, we know t h a t she w i l l be e n t i t l e d t o a t 
l e a s t $4,160 i n permanent d i s a b i l i t y compensation. See ORS 65 6 . 2 1 4 ( 5 ) . Given 
her age ( 5 5 ) , her e d u c a t i o n ( h i g h s c h o o l ) and her l a c k o f v o c a t i o n a l t r a i n i n g , 
she w i l l r e c e i v e w e l l i n excess o f $4,160 under t h e s t a n d a r d s u n l e s s she i s a b l e 
t o and does a c t u a l l y r e t u r n t o her u s u a l and customary work. • OAR 436-35-310. 

I n a d d i t i o n t o c o n t i n u e d temporary d i s a b i l i t y compensation and permanent 
d i s a b i l i t y compensation when t h i s c l a i m i s f i r s t c l o s e d , c l a i m a n t a l s o r e t a i n s 
r i g h t s t o a d d i t i o n a l compensation s h o u l d her c o n d i t i o n worsen and t o v o c a t i o n a l 
s e r v i c e s . We do n o t know whether c l a i m a n t w i l l a c t u a l l y worsen and t h u s become 
e n t i t l e d t o a d d i t i o n a l compensation under ORS 656.273 o r 656.278 and we do n o t 
know whether she w i l l be e l i g i b l e f o r v o c a t i o n a l s e r v i c e s . N e v e r t h e l e s s , we do 
know, g i v e n o u r e x p e r t i s e i n t h i s f i e l d , t h a t a person who has undergone a h i p 
r e p l a c e m e n t s u r g e r y i s l i k e l y t o e x p e r i e n c e some need f o r a d d i t i o n a l m e d i c a l s e r 
v i c e s and r e l a t e d d i s a b i l i t y compensation d u r i n g her l i f e t i m e . 

C l a i m a n t has agreed t o f o r e g o a l l o f these r i g h t s f o r o n l y $4,500. Her 
a t t o r n e y w i l l r e c e i v e 25 p e r c e n t o f t h a t amount, l e a v i n g her o n l y $ 3 , 3 7 5 — 
c o n s i d e r a b l y l e s s t h a n she w i l l r e c e i v e i n permanent p a r t i a l d i s a b i l i t y compensa
t i o n when he r c l a i m i s c l o s e d . 

A proposed d i s p o s i t i o n must be se t a s i d e i f we f i n d t h a t i t i s u n r e a s o n a b l e 
as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law i f a r e a s o n a b l e f a c t f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agreement 
i s u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anaya, 42 Van N a t t a 1843,. 1844 
( 1 9 9 0 ) . Because i t i s c l e a r t o me t h a t absent t h i s agreement c l a i m a n t w i l l c e r 
t a i n l y become e n t i t l e d i n t h e near f u t u r e t o more t h a n she w i l l be r e c e i v e under 
t h i s agreement, t h e agreement i s unreasonable as a m a t t e r o f law. 

January 22, 1991 : C i t e as 43 Van N a t t a 100 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANA L. CODY-MILLER, Claimant 

WCB Case No. C0-00591 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

On J a n u a r y 2, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $4,000 by U n i t e d Foam C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . I n a d d i t i o n , c l a i m a n t 
agrees n o t t o seek c h i r o p r a c t i c t r e a t m e n t i n excess o f two t i m e s p e r month f o r 
s i x months and f u r t h e r agrees n o t t o seek t r e a t m e n t from Dr. B e r c o v i c o r h i s 
a s s o c i a t e s . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unre a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
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e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be dispo s e d under ORS 656.236 and r u l e s p r o m u l 
g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s o f any t y p e , e x c e p t m e d i c a l s e r v i c e s p a y a b l e 
under her w o r k e r s ' compensation c l a i m . The d i s p o s i t i o n t h e n p r o v i d e s t h a t 
c l a i m a n t w i l l be l i m i t e d t o c h i r o p r a c t i c t r e a t m e n t two t i m e s per month f o r s i x 
months and w i l l n o t seek t r e a t m e n t from Dr. B e r c o v i c o r h i s a s s o c i a t e s . T h i s 
language d i r e c t l y l i m i t s c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s . See ORS 
65 6 . 2 4 5 ( 1 ) ; 6 5 6 . 2 4 5 ( 3 ) . Any l i m i t a t i o n on t h a t r i g h t exceeds t h e bounds o f ORS 
656.236 and OAR 436-60^-145(1). A c c o r d i n g l y , t h e agreement i s u n r e a s o n a b l e as a 
m a t t e r o f law and i s s e t a s i d e . See ORS 656.236(2). 

F o l l o w i n g our s t a n d a r d procedure, we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement whi c h does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g t h e bounds o f t h e 
s t a t u t e s and r u l e s . 

I T IS SO ORDERED. 

Janu a r y 22, 1991 C i t e as 43 Van N a t t a 101 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBY S. COMER, Claimant 

WCB Case Nos. 89-23654 & 89-18400 
ORDER ON REVIEW 

Emmons, e t a l . , Claimant A t t o r n e y s 
Karen M. Werner, A t t o r n e y 

Cummins, e t a l . , Defense A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

CNA I n s u r a n c e Companies (CNA) r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
D a v i s ' o r d e r t h a t : (1) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l ; and (2) d i r e c t e d i t t o pay c l a i m a n t ' s assessed 
a t t o r n e y f e e s a t h e a r i n g , a l t h o u g h Farmers I n s u r a n c e Group (Farmers) was found 
r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . A l t e r n a t i v e l y , CNA contends t h a t t h e 
assessed f e e o f $1,600 i s e x c e s s i v e . Farmers c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e Referee's o r d e r t h a t : (1) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a worsened low back c o n d i t i o n ; and (2) up
h e l d CNA's d e n i a l o f c l a i m a n t ' s new o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same con
d i t i o n . On r e v i e w , t h e i s s u e s are r e s p o n s i b i l i t y and p e n a l t i e s and a t t o r n e y 
f e e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee. 

C o m p e n s a b i l i t y was l i t i g a t e d and dec i d e d a t h e a r i n g . T h e r e f o r e , c l a i m 
a n t ' s r i g h t t o compensation remained a t r i s k on r e v i e w by v i r t u e o f t h e Board's 
de novo r e v i e w a u t h o r i t y . Because c l a i m a n t ' s compensation was n o t d i s a l l o w e d o r 
reduc e d , c l a i m a n t i s e n t i t l e d t o an assessed f e e under ORS 65 6 . 3 8 2 ( 2 ) . Tanya L. 
Baker, 42 Van N a t t a 2818 (19 9 0 ) . Because CNA sought Board r e v i e w and Farmers 
c r o s s - r e q u e s t e d r e v i e w , t h e two i n s u r e r s j o i n t l y p l a c e d c l a i m a n t ' s compensation 
a t r i s k and, t h e r e f o r e , a r e j o i n t l y r e s p o n s i b l e f o r t h e assessed a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on Board r e v i e w . See Cigna I n s u r a n c e Compa
n i e s v. C r a w f o r d & Co., 104 Or App 329 (19 9 0 ) . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $200, payment t o be made e q u a l l y between 
CNA and Farmers. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e c o m p l e x i t y o f t h e i s s u e , t h e t i m e devoted t o t h e i s s u e as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 7, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed f e e o f $200, 
t o be p a i d i n e q u a l shares o f $100 by CNA In s u r a n c e Companies and Farmers 
I n s u r a n c e . 

J anuary 22, 1991 C i t e as 43 Van N a t t a 102 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIE MAE DEROSS, Claimant 

WCB Case Nos. CO-00536 & C0-00532 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Coons & Cole, Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On December 19, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement and addendum i n t h e a bove-captioned m a t t e r . P u r s u a n t t o 
t h a t agreement, i n c o n s i d e r a t i o n o f t h e payment o f $26,000 ( c l a i m no. 10840100) 
and $1,000 ( c l a i m no. 01531680) by Roseburg F o r e s t P r o d u c t s , c l a i m a n t f u l l y 
r e l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l 
s e r v i c e s , f o r her compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees t o r e t u r n 
t h i s c o n s i d e r a t i o n t o t h e s e l f - i n s u r e d employer i n t h e event t h a t a subsequent 
" v i o l a t i o n " o f t h e agreement causes t h e assessment o f any i n c r e a s e d c l a i m s c o s t s 
t o t h e s e l f - i n s u r e d employer under t h e s e c l a i m s o t h e r t h a n f o r m e d i c a l bene
f i t s . " We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We c o n s i d e r t h e f o l l o w i n g p o r t i o n o f t h e proposed d i s p o s i t i o n c o n t r a r y t o 
s t a t u t o r y and a d m i n i s t r a t i v e p r e r e q u i s i t e s . S p e c i f i c a l l y , t h e agreement p r o 
v i d e s t h a t i n t h e e v e n t o f "any v i o l a t i o n o f t h i s s t i p u l a t i o n w h i c h causes t h e 
assessment o f any i n c r e a s e d c l a i m s c o s t s t o [ t h e s e l f - i n s u r e d e m p l o y e r ] under 
t h e s e c l a i m s o t h e r t h a n f o r m e d i c a l b e n e f i t s , [ t h e v i o l a t i o n ] s h a l l v e s t w i t h 
[ t h e s e l f - i n s u r e d e m p l o y e r ] c e r t a i n c o n t r a c t u a l r i g h t s and c i v i l remedies f o r 
t h e r e t u r n o f t h e i r money, t h e sum o f $27,000 which i s p a y a b l e h e r e u n d e r . " Page 
4, L i n e s 9-15. Once approved, a c l a i m d i s p o s i t i o n i s f i n a l . ORS 6 5 6 . 2 3 6 ( 1 ) , 
( 2 ) . F u r t h e r m o r e , i t i s i m p e r m i s s a b l e t o make a p p r o v a l o f a c l a i m d i s p o s i t i o n 
agreement c o n t i n g e n t on a subsequent e v e n t . See James J. T r e m l , 42 Van N a t t a 
2594 (1990) (ORS 656.236 does not p e r m i t a p p r o v a l o f a c l a i m d i s p o s i t i o n a g r e e 
ment t o be c o n t i n g e n t on t h e a p p r o v a l o f a d i s p u t e d c l a i m s e t t l e m e n t ) . We con
s i d e r t h i s r a t i o n a l e t o be e q u a l l y a p p l i c a b l e t o a p r o v i s i o n p u r p o r t i n g t o 
e f f e c t i v e l y make d i s a p p r o v a l o f a d i s p o s i t i o n c o n t i n g e n t on a subsequent e v e n t . 

Inasmuch as t h e o f f e n s i v e p o r t i o n s o f t h e p a r t i e s ' agreement cannot be ex
c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f con
s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed d i s 
p o s i t i o n . Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . C onsequently, t h e d i s p o 
s i t i o n i s s e t a s i d e . F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement which does not c o n t a i n p r o v i s i o n s e x c e e d i n g o u r 
a u t h o r i t y under ORS 656.236 and OAR 438-09-001 e t seq. 
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We n o t e p a r e n t h e t i c a l l y t h a t t h e r e i s a d i s c r e p a n c y i n t h e amount o f t h e 
a t t o r n e y f e e s p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e 
agreement and t h e amounts t h a t appear i n t h e summary s h e e t s , a l t h o u g h t h e amount 
s t a t e d i n t h e agreement i s w i t h i n t h e amount a l l o w e d under OAR 438-15-052 and 
t h u s would n o t be s u b j e c t t o d i s a p p r o v a l under t h a t r u l e . 

I T IS SO ORDERED. 

Janu a r y 22, 1991 C i t e as 43 Van N a t t a 103 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NANCY C. EVENHUS, Claimant 

WCB Case No. 90-0625M 
OWN MOTION ORDER ON RECONSIDERATION 
B r i a n Whitehead, Claimant A t t o r n e y 
John E. S n a r s k i s , Defense A t t o r n e y 

I n d u s t r i a l I n d e m n i t y r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's December 27, 
1990, Own M o t i o n Order which reopened c l a i m a n t ' s c l a i m f o r t h e payment o f a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s and a u t h o r i z e d reimbursement o f t h o s e bene
f i t s f r o m t h e Reopened Claims Reserve. I n d u s t r i a l I n d e m n i t y now r e q u e s t s a d d i 
t i o n a l a u t h o r i z a t i o n o f reimbursement from t h e Reserve f o r c l a i m c o s t s i t may 
v o l u n t a r i l y r e i m b u r s e t o ano t h e r i n s u r e r . We deny t h e r e q u e s t . 

The r e l e v a n t f a c t s f o l l o w . Claimant compensably i n j u r e d her l e f t knee on 
August 25, 1980. I n d u s t r i a l I n d e m n i t y accepted t h e c l a i m and pr o c e s s e d i t t o 
c l o s u r e . I n September 1986, c l a i m a n t f e l l and t o r e t h e m e d i a l meniscus i n t h e 
l e f t knee w h i l e w o r k i n g f o r another employer. She underwent s u r g e r y f o r t h e 
worsened knee c o n d i t i o n on December 1, 1986, and f i l e d a c l a i m f o r t h e wor s e n i n g 
w i t h I n d u s t r i a l I n d e m n i t y . I n d u s t r i a l I n d e m n i t y d e n i e d r e s p o n s i b i l i t y f o r t h e 
c l a i m . Because c l a i m a n t ' s a g g r a v a t i o n r i g h t s on t h e 1980 c l a i m had e x p i r e d , t h e 
c l a i m f o r w o r s e n i n g was s u b j e c t t o t h e Board's own m o t i o n a u t h o r i t y under forme r 
ORS 656.278. Y e t , I n d u s t r i a l I n d e m n i t y d i d n o t submit t h e c l a i m t o t h e Board. 

Meanwhile, L i b e r t y Northwest accepted c l a i m a n t ' s "new i n j u r y " f o r t h e l e f t 
knee c o n d i t i o n . L i b e r t y Northwest l a t e r r e s c i n d e d i t s acceptance, b u t a Referee 
and t h e Board found t h a t L i b e r t y Northwest remained r e s p o n s i b l e f o r t h e knee 
c o n d i t i o n . Nancy C. Evenhus, 41 Van N a t t a 1023 (1 9 8 9 ) . L i b e r t y N o r t h w e s t p r o 
cessed t h e "new i n j u r y " c l a i m t o c l o s u r e . The c l a i m was c l o s e d by D e t e r m i n a t i o n 
Order on November 11, 1988, w i t h awards o f temporary t o t a l d i s a b i l i t y b e n e f i t s 
f r o m December 1, 1986, t h r o u g h February 1, 1987, and 5 p e r c e n t s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y . 

The C o u r t o f Appeals s u b s e q u e n t l y r e v e r s e d t h e Board o r d e r and remanded 
f o r f u r t h e r c o n s i d e r a t i o n . Camlu R e t i r e m e n t Center v. Evenhus, 102 Or App 603 
( 1 9 9 0 ) . On remand, we u p h e l d L i b e r t y Northwest's d e n i a l and, i n s t e a d , f o u n d 
I n d u s t r i a l I n d e m n i t y r e s p o n s i b l e f o r c l a i m a n t ' s knee c o n d i t i o n and r e s u l t i n g 
s u r g e r y . Nancy C. Evenhus, 42 Van N a t t a 2615 (19 9 0 ) . T h e r e a f t e r , I n d u s t r i a l 
I n d e m n i t y s u b m i t t e d t h e c l a i m t o t h e Board f o r own m o t i o n r e l i e f under ORS 
656.278 and recommended c l a i m r e o p e n i n g f o r t h e payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s commencing December 1, 1986, t h e d a t e o f s u r g e r y . I n d u s t r i a l I n d e m n i t y 
a l s o r e q u e s t e d Board a u t h o r i z a t i o n o f reimbursement from t h e Reopened Claims 
Reserve f o r any b e n e f i t s p a i d under t h e Board's own m o t i o n a u t h o r i t y . See ORS 
656.625. 

By Own M o t i o n Order da t e d December 27, 1990, t h e Board c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d t o r e o p e n i n g o f t h e 1980 i n j u r y c l a i m w i t h t e m p o r a r y d i s 
a b i l i t y b e n e f i t s t o commence December 1, 1986. However, because c l a i m a n t had 
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a l r e a d y r e c e i v e d t e m p o r a r y d i s a b i l i t y b e n e f i t s from L i b e r t y N o r t h w e s t f o r t h e 
p e r i o d o f d i s a b i l i t y f o l l o w i n g s u r g e r y , t h e Board o r d e r e d t h e payment o f a d d i 
t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s o n l y i n s o f a r as b e n e f i t s owed by I n d u s t r i a l 
I n d e m n i t y exceeded what c l a i m a n t r e c e i v e d from L i b e r t y N o r t h w e s t . The Board 
a l s o a u t h o r i z e d reimbursement f o r any temporary d i s a b i l i t y b e n e f i t s p a i d by 
I n d u s t r i a l I n d e m n i t y p u r s u a n t t o t h e o r d e r . T h e r e a f t e r , I n d u s t r i a l I n d e m n i t y 
i s s u e d a N o t i c e o f C l o s u r e on January 4, 1991, which d e c l a r e s t h a t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s were p a i d f o r t h e p e r i o d from December 1, 1986, t h r o u g h 
F e b r u a r y 1, 1987. 

On r e c o n s i d e r a t i o n , i t now appears t h a t L i b e r t y N o r t h w e s t i s s e e k i n g 
reimbursement f r o m I n d u s t r i a l I n d e m n i t y f o r temporary d i s a b i l i t y b e n e f i t s p a i d 
by L i b e r t y N o r t h w e s t . I n d u s t r i a l I n d e m n i t y contends, t h e r e f o r e , t h a t i t s h o u l d 
be r e i m b u r s e d f r o m t h e Reopened Claims Reserve f o r any amounts i t v o l u n t a r i l y 
r e i m b u r s e s t o L i b e r t y N o r t h w e s t . We d i s a g r e e based on t h e f o l l o w i n g r e a s o n i n g . 

ORS 656.625(1) p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Reopened 
Claims Reserve w i t h i n t h e I n s u r a n c e and Finance Fund f o r t h e purpose o f r e i m 
b u r s i n g , t h e a d d i t i o n a l amounts o f compensation payable t o i n j u r e d w o r k e r s t h a t 
r e s u l t s f r o m any award made by t h e board p u r s u a n t t o ORS 656.278 a f t e r January 
1, 1988." N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f law, any reimbursement f r o m 
t h e Reserve s h a l l be i n such amounts as t h e Board p r e s c r i b e s . ORS 6 5 6 . 6 2 5 ( 1 ) . 
These p r o v i s i o n s became o p e r a t i v e January 1, 1988. Oregon Laws 1987, ch 884,-
63; Andy Webb, 40 Van N a t t a 586 (1988). Consequently, e f f e c t i v e J a n u a r y 1, 
1988, reimbursement f r o m t h e Reserve i s p e r m i t t e d f o r o n l y t h o s e awards made by 
t h e Board p u r s u a n t t o ORS 656.278. 

T h e r e f o r e , t h e d i s p o s i t i v e i s s u e i n t h i s case i s whether I n d u s t r i a l 
I n d e m n i t y ' s v o l u n t a r y reimbursement t o L i b e r t y Northwest would q u a l i f y as an 
award made by t h e Board p u r s u a n t t o ORS 656.278. Reimbursement between c a r r i e r s 
i s a m a t t e r w i t h i n t h e e x c l u s i v e j u r i s d i c t i o n o f t h e D i r e c t o r o f t h e Department 
o f I n s u r a n c e and Finance . ORS 656.307(3); L i b e r t y N orthwest I n s . Corp. v. SAIF, 
99 Or App 729 ( 1 9 8 9 ) ; K a t h r y n D. Wagner, 42 Van N a t t a 1981, 1985 ( 1 9 9 0 ) . Absent 
t h e i s s u a n c e o f a D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 656.307, t h e r e i s no a u t h o r 
i t y w h i c h p e r m i t s t h e Board t o o r d e r reimbursement between c a r r i e r s . See i d . 

Here, an o r d e r d i d n o t i s s u e p u r s u a n t t o ORS 656.307. Thus, t h e Board has 
no a u t h o r i t y t o o r d e r reimbursement between L i b e r t y N o r t h w e s t and I n d u s t r i a l 
I n d e m n i t y . Absent such a u t h o r i t y , any v o l u n t a r y reimbursement between t h e 
c a r r i e r s c annot q u a l i f y as an award made by t h e Board p u r s u a n t t o ORS 656.278. 
A c c o r d i n g l y , t h e Board i s unable t o a u t h o r i z e reimbursement f r o m t h e Reopened 
Claims Reserve f o r any c l a i m s c o s t s t h a t I n d u s t r i a l I n d e m n i t y v o l u n t a r i l y 
r e i m b u r s e s t o L i b e r t y N o r t h w e s t . 

Our December 27, 1990, o r d e r i s abated and w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our December 27, 1990, o r d e r 
i n i t s e n t i r e t y . 

I T IS SO ORDERED. 

January 22, 1991 C i t e as 43 Van N a t t a 104 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT 6. SMITH, Claimant 

WCB Case Nos. 89-05547 & 89-00232 
ORDER ON REVIEW 

Malagon, e t a l . , C laimant A t t o r n e y s 
Dennis L. U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 
C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Gruber's o r d e r 

w h i c h : (1) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r t h e SAIF C o r p o r a 
t i o n ' s a l l e g e d l y u n r e a s o n a b l e i n i t i a l p r o c e s s i n g o f a c l a i m as an a g g r a v a t i o n 
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r a t h e r t h a n a new i n j u r y ; (2) d e c l i n e d t o award an a t t o r n e y f e e f o r s e c u r i n g 
a c c e ptance o f a new i n j u r y c l a i m ; (3) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y 
f e e f o r SAIF's a l l e g e d f a i l u r e t o t i m e l y accept o r deny t h e new i n j u r y c l a i m ; 
(4) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r SAIF's f a i l u r e t o t i m e l y 
p r o v i d e d i s c o v e r y o f c l a i m a n t ' s taped s t a t e m e n t ; and (5) awarded an assessed 
a t t o r n e y f e e o f $250 f o r s e r v i c e s r e l a t e d t o SAIF's un r e a s o n a b l e f a i l u r e t o . sub
m i t a s u r g i c a l r e p o r t t o t h e Department o f In s u r a n c e and Finance ^(DIF) a t t h e 
t i m e t h e c l a i m was s u b m i t t e d f o r c l o s u r e . On r e v i e w , t h e s o l e i s s u e s a r e p e n a l 
t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " as c o r r e c t e d on r e c o n 
s i d e r a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

F a i l u r e t o I n i t i a l l y Process t h e Claim as a New I n j u r y 

C l a i m a n t seeks a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y 
u n r e a s o n a b l e f a i l u r e t o o r i g i n a l l y process h i s January 4, 1988 c l a i m as a new 
i n j u r y , r a t h e r t h a n an a g g r a v a t i o n . 

Because o f i t s i n v e s t i g a t i v e r e p o r t o f February 23, 1988, SAIF had know l 
edge o f an " i n c i d e n t " which o c c u r r e d a t work on January 4, 1988. However, 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n d i d not c l e a r l y , c a u s a l l y l i n k t h e i n c i d e n t t o a 
w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n , which would have s u f f i c i e n t l y p r o 
v i d e d SAIF w i t h n o t i c e o f a new i n j u r y c l a i m . We f i n d t h a t SAIF f i r s t r e c e i v e d 
n o t i c e o f a new i n j u r y c l a i m when i t r e c e i v e d t h e l e t t e r f r o m c l a i m a n t ' s a t t o r 
ney d a t e d March 17, 1989, r e q u e s t i n g a h e a r i n g . A c c o r d i n g l y , SAIF's o r i g i n a l 
a c ceptance o f t h e January 1988 c l a i m as an a g g r a v a t i o n , under t h e s e c i r c u m 
s t a n c e s , was r e a s o n a b l e . Consequently, no p e n a l t i e s and/or a t t o r n e y f e e s a r e 
w a r r a n t e d f o r u n reasonable r e s i s t a n c e t o t h e payment o f compensation. 

However, t o t h e e x t e n t t h a t acceptance o f a new i n j u r y r e s u l t s i n i n 
c r e a s e d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e 
o f 25 p e r c e n t o f t h e i n c r e a s e d compensation s h a l l be approved. ORS 656.386(2). 

A t t o r n e y Fee f o r S e c u r i n g Acceptance o f a New I n j u r y C l a i m 

C l a i m a n t n e x t argues t h a t h i s a t t o r n e y i s e n t i t l e d t o an assessed f e e f o r 
s e c u r i n g acceptance o f t h e new i n j u r y c l a i m . We d i s a g r e e . 

V ' 

A f t e r SAIF r e c e i v e d c l a i m a n t ' s a t t o r n e y ' s l e t t e r o f March 17, 1989, i n 
f o r m i n g i t t h a t c l a i m a n t had s u f f e r e d a new i n j u r y i n January 1988, SAIF 
a c c e p t e d a new i n j u r y , b e f o r e g o i n g t o h e a r i n g . A c c o r d i n g l y , because c l a i m a n t 
d i d n o t f i n a l l y p r e v a i l a g a i n s t r e j e c t e d ( d e n i e d ) new i n j u r y c l a i m i n a h e a r i n g 
b e f o r e a Re f e r e e , h i s a t t o r n e y i s n o t e n t i t l e d t o an assessed a t t o r n e y f e e . See 
Duane L. Jones, 42 Van N a t t a 875 (1990). A d d i t i o n a l l y , because we have found 
t h a t SAIF was n o t unreasonable i n n o t a c c e p t i n g a new i n j u r y f r o m t h e s t a r t , no 
p e n a l t y - r e l a t e d a t t o r n e y f e e i s w a r r a n t e d . ORS 656.262(10); ORS 65 6 . 3 8 2 ( 1 ) . As 
n o t e d above, c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a f e e o u t o f any a d d i t i o n a l tem
p o r a r y d i s a b i l i t y compensation o b t a i n e d . 

P e n a l t y and A t t o r n e y Fee f o r F a i l u r e t o Tim e l y Accept o r Deny a New I n j u r y C laim 

C l a i m a n t n e x t argues t h a t a p e n a l t y and a t t o r n e y f e e a r e due because o f 
SAIF's f a i l u r e t o t i m e l y accept o r deny t h e new i n j u r y c l a i m . We d i s a g r e e . 
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As n o t e d above, SAIF d i d n o t r e c e i v e n o t i c e o f a new i n j u r y c l a i m u n t i l i t 
r e c e i v e d t h e l e t t e r f r o m c l a i m a n t ' s a t t o r n e y d a t e d March 17, 1989. SAIF 
a c c e p t e d t h e c l a i m by l e t t e r d a t e d May 16, 1989, 59 days l a t e r . (Ex. 1 8 ) . 
A c c o r d i n g l y , SAIF's acceptance o f t h e c l a i m was n o t u n t i m e l y . Former ORS 
6 5 6 . 2 6 2 ( 6 ) . SAIF d i d n o t d e l a y acceptance o r d e n i a l o f c l a i m a n t ' s new i n j u r y 
c l a i m . C l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y o r a t t o r n e y f e e . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
ORS 656.382(1) . 

P e n a l t y and A t t o r n e y Fee f o r F a i l u r e t o T i m e l y P r o v i d e D i s c o v e r y 

C l a i m a n t n e x t argues t h a t he i s e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e f o r 
SAIF's f a i l u r e t o t i m e l y p r o v i d e d i s c o v e r y o f c l a i m a n t ' s t a p e d s t a t e m e n t . The 
Referee f o u n d t h a t a t a p e d s t a t e m e n t was not a c l a i m s document and, t h u s , s t a t e d 
t h a t SAIF was n o t o b l i g a t e d t o p r o v i d e i t u n t i l s p e c i f i c a l l y r e q u e s t e d . We 
agree t h a t no p e n a l t y o r a t t o r n e y f e e i s w a r r a n t e d , b u t d i s a g r e e w i t h t h e 
R e f e r e e ' s r e a s o n i n g . 

We have p r e v i o u s l y h e l d t h a t v i d e o t a p e s a re "documents" w i t h i n t h e meaning 
o f OAR 438-07-017, p e r t a i n i n g t o impeachment e v i d e n c e , and must be d i s c l o s e d 
p r i o r t o t h e c l o s e o f h e a r i n g . Jon A. H i s s n e r , 42 Van N a t t a 2731 ( 1 9 9 0 ) . I n 
t h i s case, we a l s o f i n d t h a t v i d e o and audio tapes a re "documents" w i t h i n t h e 
meaning o f OAR 438-07-015. Because SAIF i s n o t c o n t e n d i n g t h a t i t w i t h h e l d 
c l a i m a n t ' s t a p e r e c o r d e d s t a t e m e n t as impeachment e v i d e n c e , i t s h o u l d have 
p r o v i d e d t h e t a p e d s t a t e m e n t a l o n g w i t h a l l o t h e r documents p e r t a i n i n g t o t h i s 
c l a i m . SAIF o f f e r s no reason why i t d i d n o t p r o v i d e t h e t a p e d s t a t e m e n t . 

A c c o r d i n g l y , we f i n d t h a t SAIF's f a i l u r e t o p r o v i d e t h e document was un
r e a s o n a b l e . However, t h e r e has been no showing t h a t t h e f a i l u r e t o p r o v i d e t h e 
t a p e r e s u l t e d i n d e l a y e d payment o f compensation o r c o n s t i t u t e d u n r e a s o n a b l e 
r e s i s t a n c e t o t h e payment o f compensation. Nor has i s been shown t h a t any com
p e n s a t i o n was " t h e n due" d u r i n g t h e d e l a y . Consequently, c l a i m a n t i s n o t e n t i 
t l e d t o a p e n a l t y o r a t t o r n e y f e e . E l l i s v. McCall I n s u l a t i o n , 308 Or 74 
( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 (1989). 

A t t o r n e y Fee f o r P r e v a i l i n g on t h e I s s u e o f SAIF's F a i l u r e t o P r o v i d e a M e d i c a l 
Report t o DIF 

C l a i m a n t p r e v a i l e d , a t h e a r i n g , on t h e i s s u e o f a p e n a l t y and a t t o r n e y f e e 
f o r SAIF's f a i l u r e t o p r o v i d e a m e d i c a l r e p o r t t o t h e E v a l u a t i o n S e c t i o n o f DIF. 
The R e f e r e e f o u n d t h a t SAIF's f a i l u r e t o p r o v i d e t h e r e p o r t was u n r e a s o n a b l e . 
He f o u n d t h a t he was u n a b l e , however, t o d e t e r m i n e t h e amount o f any i n c r e a s e i n 
permanent d i s a b i l i t y and t h u s , was unable t o d e t e r m i n e whether t h e r e were any 
amounts " t h e n due" on whi c h t o base a p e n a l t y . He d i d award c l a i m a n t ' s a t t o r n e y 
an assessed f e e o f $250 f o r unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . 

Here, c l a i m a n t does n o t r e q u e s t Board r e v i e w o f t h e Referee's r e f u s a l t o 
award a p e n a l t y . R a t h e r , we a r e r e q u e s t e d t o d e t e r m i n e t h e a p p r o p r i a t e n e s s o f 
t h e $250 a t t o r n e y f e e . We f i n d t h a t c l a i m a n t r e c e i v e d 4 p e r c e n t i m p a i r m e n t f o r 
an u n o p e r a t e d d i s c (Ex. 1 8 ) , and no t e t h a t i f t h e E v a l u a t i o n S e c t i o n had had t h e 
o p e r a t i v e r e p o r t , c l a i m a n t p r o b a b l y would have been e n t i t l e d t o an a d d i t i o n a l 
1 p e r c e n t i m p a i r m e n t v a l u e f o r a laminectomy w i t h s i n g l e d i s c e c t o m y . Former OAR 
436-35 - 3 5 0 ( 2 ) . C o n s i d e r i n g t h e f a c t o r s a t OAR 438-15-010(6), p a r t i c u l a r l y t h e 
v a l u e o f t h e compensation which was t h e s u b j e c t o f unreasonable r e s i s t a n c e , t h e 
b e n e f i t o b t a i n e d and t h e u n c o m p l i c a t e d n a t u r e o f t h e i s s u e , we c o n c l u d e t h a t 
$250 was an a p p r o p r i a t e a t t o r n e y f e e . 
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ORDER 

The Referee's o r d e r d a t e d September 15, 1989, as r e c o n s i d e r e d January 10, 
1990, i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's 
o r d e r w h i c h d e c l i n e d t o award an o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e f o r f a i l u r e t o 
i n i t i a l l y p r o c e s s c l a i m a n t ' s c l a i m as a new i n j u r y i s r e v e r s e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an approved f e e , not t o exceed $3,800, o f 25 p e r c e n t o f t h e 
a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensation t o which c l a i m a n t i s e n t i t l e d as a 
r e s u l t o f h i s c l a i m b e i n g r e c l a s s i f i e d as a new i n j u r y r a t h e r t h a n an aggrava
t i o n . The a t t o r n e y f e e s h a l l be p a i d d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . The 
rem a i n d e r o f t h e o r d e r i s a f f i r m e d . 

J a n u a r y 23, 1991 ; C i t e as 43 Van N a t t a 107 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDWIN L. CARSON, Claimant 
WCB Case No. 89-08904 

ORDER ON REVIEW (REMANDING) 
David Schieber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h approved 
a s t i p u l a t i o n , on t h e r e c o r d , i n which c l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g 
upon t h e terms and c o n d i t i o n s s e t f o r t h i n t h e Referee's o r d e r . C l a i m a n t con
t e n d s t h a t t h e o r d e r s h o u l d be s e t a s i d e and t h e r e q u e s t f o r h e a r i n g r e i n s t a t e d . 
On r e v i e w , t h e i s s u e i s r e i n s t a t e m e n t o f t h e r e q u e s t f o r h e a r i n g . We remand. 

CONCLUSIONS OF LAW AND OPINION 

At h e a r i n g , c l a i m a n t agreed t o wi t h d r a w h i s r e q u e s t f o r h e a r i n g on t h e 
c o m p e n s a b i l i t y o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r s t r e s s and d i a b e t e s i n 
exchange f o r t h e SAIF C o r p o r a t i o n p a y i n g a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e 
f o r l a t e d e n i a l . 

On r e v i e w , c l a i m a n t a s s e r t s two bases f o r s e t t i n g a s i d e t h e Order on 
S t i p u l a t i o n : (1) t h e s t i p u l a t i o n i s " f l a w e d " i n t h a t i t i n c o r r e c t l y i d e n t i f i e s 
S o u t h e r n Oregon S t a t e C o l l e g e (SOSC) as h i s a t - i n j u r y employer; and (2) he r e 
c e i v e d i n a d e q u a t e l e g a l a d v i c e . A l t h o u g h t h e o r d e r c o n t a i n s t h e s c r i v e n e r ' s 
e r r o r a l l e g e d by c l a i m a n t , we do not f i n d t h a t e r r o r d i s p o s i t i v e on t h e v a l i d i t y 
o f t h e o r d e r . T u r n i n g t o c l a i m a n t ' s second c o n t e n t i o n , we f i n d t h a t a l t h o u g h 
c l a i m a n t was p r e s e n t a t t h e h e a r i n g and r e p r e s e n t e d by c o u n s e l , t h e r e c o r d i s 
s i l e n t on whether c l a i m a n t u n d e r s t o o d t h e terms o f t h e s t i p u l a t i o n and assented 
t o t h o s e t e r m s . I n t h i s r e g a r d , we. e s p e c i a l l y n o t e t h e absence o f e i t h e r 
c l a i m a n t ' s s i g n a t u r e on t h e s t i p u l a t i o n o r h i s v e r b a l a s s e n t i n t h e t r a n s c r i b e d 
r e c o r d . 

S i n c e our r e v i e w i s r e s t r i c t e d t o t h e r e c o r d c r e a t e d by t h e R e f e r e e , and 
s i n c e t h a t r e c o r d i s n o t s u f f i c i e n t f o r t h e Board t o d e t e r m i n e whether c l a i m a n t 
u n d e r s t o o d and f r e e l y e n t e r e d i n t o t h e s t i p u l a t i o n , we f i n d t h a t t h e r e c o r d has 
been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656.295(3) and ( 5 ) . T h e r e f o r e , we vac a t e t h e Referee's o r d e r and remand t h e 
case t o Referee Brown, w i t h i n s t r u c t i o n s t o h o l d a h e a r i n g c o n c e r n i n g t h e i s s u e s 
r a i s e d by c l a i m a n t . 

Should t h e Referee d e t e r m i n e t h a t c l a i m a n t u n d e r s t o o d t h e terms o f t h e 
s t i p u l a t i o n and agreed t o th o s e terms, t h e Referee s h a l l r e i n s t a t e t h e s t i p u 
l a t e d o r d e r by means o f a f i n a l , a p p e a l a b l e o r d e r . I n t h e e v e n t t h a t t h e 
Ref e r e e f i n d s t h a t c l a i m a n t d i d n o t un d e r s t a n d t h e s t i p u l a t i o n ' s t e r m s o r d i d 
n o t agree t o t h o s e t e r m s , t h e Referee s h a l l i s s u e an i n t e r i m o r d e r d e c l a r i n g 
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t h a t t h e s t i p u l a t e d o r d e r s h a l l remain v a c a t e d and s h a l l s c h e d u l e a h e a r i n g 
r e g a r d i n g t h e m e r i t s o f c l a i m a n t ' s h e a r i n g r e q u e s t . F o l l o w i n g t h e h e a r i n g on 
t h e m e r i t s , t h e R e f e r e e s h a l l i s s u e a f i n a l , a p p e a l a b l e o r d e r i n c o r p o r a t i n g h i s 
i n t e r i m o r d e r . 

I T IS SO ORDERED. 

January 23, 1991 C i t e as 43 Van N a t t a 108 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PRIMROSE T. MORGAN, Claimant 

WCB Case No. 89-21433 
ORDER ON REVIEW (REMANDING) 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Ron Pomeroy ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h : 
(1) f o u n d t h a t c l a i m a n t had w i t h d r a w n her h e a r i n g r e q u e s t ; and (2) d i s m i s s e d her 
r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s t h e p r o p r i e t y o f t h e R e f e r e e ' s 
d i s m i s s a l . We remand. 

FINDINGS OF FACT 

On October 25, 1989, c l a i m a n t t i m e l y f i l e d a Request f o r H e a r i n g . The 
He a r i n g s D i v i s i o n i s s u e d a N o t i c e o f Heari n g on November 1, 1989, s e t t i n g a 
h e a r i n g d a t e o f F e b r u a r y 27, 1990. On February 22, 1990, c l a i m a n t ' s f o r m e r 
a t t o r n e y n o t i f i e d t h e Referee t h a t c l a i m a n t was w i t h d r a w i n g h er r e q u e s t f o r 
h e a r i n g . The a t t o r n e y s e n t a copy o f t h i s n o t i f i c a t i o n t o t h e SAIF Corpora
t i o n ' s c o u n s e l , b u t n o t t o c l a i m a n t . No h e a r i n g was h e l d . On March 2, 1990, 
t h e R e f e r e e i s s u e d an Order o f D i s m i s s a l . 

C l a i m a n t t i m e l y r e q u e s t e d Board r e v i e w , s t a t i n g , t h a t she was a d v i s e d by 
her a t t o r n e y n o t t o be p r e s e n t a t t h e November 27, 1989 I n f o r m a l D i s p u t e R e s o l u 
t i o n C onference, t h a t she heard n o t h i n g about what was s a i d o r d e c i d e d a t t h i s 
c o n f e r e n c e , and t h a t she c o u l d n o t und e r s t a n d how o r why t h e R eferee d i s m i s s e d a 
case as s e r i o u s as her head i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656.295(3) and ( 5 ) . Other t h a n c l a i m a n t ' s r e q u e s t f o r Board r e v i e w , t h e r e c o r d 
does n o t c o n t a i n any correspondence o r e x h i b i t s c o n c e r n i n g t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e d i s m i s s a l o f her r e q u e s t f o r h e a r i n g . L i k e w i s e , t h e Order o f 
D i s m i s s a l r e c i t e s o n l y t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g had been w i t h d r a w n . 
F u r t h e r m o r e , because t h e case was d i s m i s s e d w i t h o u t a h e a r i n g , no t r a n s c r i p t 
e x i s t s . 

C l a i m a n t a s s e r t s on r e v i e w t h a t she d i d n o t w i t h d r a w her r e q u e s t f o r h e a r 
i n g . S i n c e o u r r e v i e w i s r e s t r i c t e d t o t h e r e c o r d c r e a t e d a t t h e h e a r i n g , t h e 
r e c o r d i s i n a d e q u a t e t o d e t e r m i n e whether c l a i m a n t w i t h d r e w her h e a r i n g r e q u e s t . 
C o n s e q u e n t l y , we f i n d t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y developed." I d . 

T h e r e f o r e , we v a c a t e t h e Referee's o r d e r and remand t h e case t o R e f e r e e 
Brown w i t h i n s t r u c t i o n s t o de t e r m i n e whether c l a i m a n t withdreww her h e a r i n g r e 
q u e s t and whether t h e d i s m i s s a l was j u s t i f i e d . The p r o c e s s i n g t o make such a 
d e t e r m i n a t i o n s h a l l be h e l d i n any manner t h a t a chieves s u b s t a n t i a l j u s t i c e . 
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Should t h e Referee d e t e r m i n e t h a t d i s m i s s a l was j u s t i f i e d , he s h a l l i s s u e a 
f i n a l a p p e a l a b l e d i s m i s s a l o r d e r . Should t h e Referee f i n d t h a t c l a i m a n t ' s hear
i n g r e q u e s t s h o u l d n o t have been d i s m i s s e d , t h e Referee s h a l l i s s u e an i n t e r i m 
o r d e r d e c l a r i n g t h a t h i s March 2, 1990 o r d e r s h a l l remain v a c a t e d , and t h e 
R e f e r e e s h a l l proceed t o a h e a r i n g on t h e m e r i t s o f t h e i s s u e s r a i s e d i n 
c l a i m a n t ' s h e a r i n g r e q u e s t . 

F o l l o w i n g t h e h e a r i n g on t h e m e r i t s , t h e Referee s h a l l i s s u e a f i n a l , 
a p p e a l a b l e o r d e r i n c o r p o r a t i n g h i s I n t e r i m o r d e r . The p r o c e e d i n g s c o n c e r n i n g 
t h e d i s m i s s a l i s s u e and t h e h e a r i n g on t h e m e r i t s may be h e l d i n one p r o c e e d i n g , 

' i f t h e R e f e r e e d e t e r m i n e s t h a t such a procedure w i l l a c h i e v e s u b s t a n t i a l j u s t i c e 
t o a l l p a r t i e s . 

I T IS SO ORDERED. 

Janu a r y 23, 1991 C i t e as 43 Van N a t t a 109 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICHARD E. SYLER, Claimant 

WCB Case No. CO-00541 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Ca l l a h a n & Gardner, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

On December 20, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $40,000 by B e a c h c r a f t M a r i n e Corpora
t i o n , t h r o u g h i t s c l a i m s a d m i n i s t r a t o r , A l e x i s R i s k Management S e r v i c e , c l a i m a n t 
f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s f o r h i s com
p e n s a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 (1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s which may be dispo s e d o f under ORS 656.236 and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e a l l w o r k e r s ' compensa
t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , i n r e g a r d t o c l a i m a n t ' s compensable i n 
j u r y . The d i s p o s i t i o n t h e n p r o v i d e s t h a t a p o r t i o n o f t h e $40,000 c o n s i d e r a t i o n 
" r e p r e s e n t s a compromised v a l u a t i o n " o f , among o t h e r t h i n g s , " f u t u r e m e d i c a l 
expenses." T h i s language c o u l d r e a s o n a b l y be i n t e r p r e t e d t o l i m i t c l a i m a n t ' s 
r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 f o r h i s compensable i n j u r y . Any 
l i m i t a t i o n on t h a t r i g h t exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) 
and 438-09-001(1). A c c o r d i n g l y , t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law and i s s e t a s i d e on t h i s b a s i s . See ORS 65 6 . 2 3 6 ( 2 ) . 

T h e r e f o r e , we are unable t o approve t h e p a r t i e s ' proposed d i s p o s i t i o n . 
F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o con
s i d e r a r e v i s e d agreement which does not c o n t a i n p r o v i s i o n s e x c e e d i n g t h e bounds 
o f t h e s t a t u t e s and r u l e s . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIS N. WELTZ, Claimant 

And, i n t h e M a t t e r o f t h e Complying S t a t u s o f 
P a t r i c k M. Arnold, dba Mike's Auto S a l e s , and, dba P.M. A s s o c i a t e s , Employer 

WCB Case Nos. 88-14270 & 88-14271 
SECOND ORDER ON RECONSIDERATION 

A l l e n , S t o r t z , e t a l . , C l aimant A t t o r n e y s 
Winslow & Alway, A t t o r n e y s 

S a i f L e g a l Department, Defense A t t o r n e y 

On November 14, 1990, we abated our October 24, 1990 Order on R e c o n s i d e r a 
t i o n , w h i c h had adhered t o our September 13, 1990 o r d e r t h a t d i s m i s s e d t h e 

. Department o f I n s u r a n c e and Finance's r e q u e s t f o r Board r e v i e w on t h e gro u n d 
t h a t we l a c k e d j u r i s d i c t i o n t o c o n s i d e r t h e r e q u e s t . We t o o k t h i s a c t i o n i n 
response t o t h e Department's r e q u e s t t o submit f u r t h e r argument on t h e i s s u e o f 
whether we have j u r i s d i c t i o n t o r e v i e w t h e Referee's o r d e r . Having r e c e i v e d 
a d d i t i o n a l argument f r o m t h e Department and c l a i m a n t , we proceed w i t h o ur r e c o n 
s i d e r a t i o n . 

The r e l e v a n t ' f a c t s a r e as f o l l o w s . A D i r e c t o r ' s proposed o r d e r f o u n d 
P a t r i c k M. A r n o l d , t h e a l l e g e d employer, t o be noncomplying. The Department 
r e f e r r e d c l a i m a n t ' s i n j u r y c l a i m t o t h e SAIF C o r p o r a t i o n f o r p r o c e s s i n g p u r s u a n t 
t o ORS 656.054. A r n o l d r e q u e s t e d a h e a r i n g , c o n t e s t i n g t h e noncompliance o r d e r . 
Meanwhile, SAIF ac c e p t e d t h e c l a i m and began p r o v i d i n g b e n e f i t s . 

B e f o r e t h e h e a r i n g , b o t h SAIF and t h e Department waived appearance. A t 
h e a r i n g , t h e s o l e i s s u e was t h e D i r e c t o r ' s proposed o r d e r o f noncompliance. 
F i n d i n g t h a t c l a i m a n t ' s employment was c a s u a l , t h e Referee c o n c l u d e d t h a t 
c l a i m a n t was n o t a s u b j e c t worker. Reasoning t h a t t h e a l l e g e d employer was n o t 
a s u b j e c t employer, t h e Referee s e t a s i d e t h e D i r e c t o r ' s noncompliance o r d e r . 
D e s p i t e t h e a f o r e m e n t i o n e d c o n c l u s i o n s , t h e Referee d i r e c t e d SAIF t o c o n t i n u e 
p r o c e s s i n g t h e c l a i m as a compensable c l a i m and t o pay an a t t o r n e y f e e . The 
Referee ' s December 16, 1988 o r d e r n o t i f i e d t h e p a r t i e s t h a t any ap p e a l s h o u l d be 
d i r e c t e d t o t h e Board. 

On F e b r u a r y 14, 1989, t h e Department moved f o r r e c o n s i d e r a t i o n o f t h e 
Refere e ' s o r d e r . N o t i n g t h a t t h e o n l y i s s u e a t h e a r i n g was t h e noncompliance 
o r d e r , t h e Department contended t h a t t h e Referee l a c k e d a u t h o r i t y t o d i r e c t SAIF 
t o c o n t i n u e t o pr o c e s s t h e c l a i m and t o award an a t t o r n e y f e e . F u r t h e r m o r e , t h e 
Department a s s e r t e d t h a t t h e a p p r o p r i a t e a p p e l l a t e forum was t h e C o u r t o f 
Appeals p u r s u a n t t o ORS 656.740(4) and ORS 183.482. 

On March 16, 1989, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n r e p u b 
l i s h i n g h i s December 16, 1988 o r d e r . However, t h e Referee's r e c o n s i d e r a t i o n 
o r d e r s t a t e d t h a t any appeal o f h i s o r d e r s h o u l d be d i r e c t e d t o t h e C o u r t o f 
Appeals. 

On March 27, 1989, t h e Department r e q u e s t e d Board r e v i e w . We d i s m i s s e d 
t h e r e q u e s t , c o n c l u d i n g t h a t s i n c e a m a t t e r c o n c e r n i n g a c l a i m was n o t c o n t e s t e d 
a t h e a r i n g , p r o p e r r e v i e w o f t h e Referee's o r d e r was b e f o r e t h e Co u r t o f 
Appeals. We r e l i e d on ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) , which p r o v i d e s as f o l l o w s : 

"When an o r d e r d e c l a r i n g a person t o be a noncom
p l y i n g employer i s c o n t e s t e d a t t h e same h e a r i n g as 
a m a t t e r c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 656.283 
and 656.704, t h e r e v i e w t h e r e o f s h a l l be as p r o v i d e d 
f o r a m a t t e r c o n c e r n i n g a c l a i m . " (Emphasis sup
p l i e d ) . 
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I n d i s m i s s i n g t h e r e q u e s t f o r r e v i e w , we f u r t h e r n o t e d t h a t t h e Referee 
exceeded t h e scope o f h i s a u t h o r i t y i n a d d r e s s i n g a c o m p e n s a b i l i t y i s s u e . Thus, 
we reasoned t h a t t h e Referee's d i r e c t i o n t o c o n t i n u e p r o v i d i n g compensation and 
t o pay an a t t o r n e y f e e was g r a t u i t o u s . 

On r e c o n s i d e r a t i o n , t h e Department contends t h a t we have j u r i s d i c t i o n over 
t h i s case because t h e Referee's o r d e r addressed a " m a t t e r c o n c e r n i n g a c l a i m p u r 
suant t o ORS 656.283 and 656.704." See ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) . We acknowledge t h a t 
t h e R e f e r e e ' s o r d e r p u r p o r t e d t o d i r e c t SAIF t o ' c o n t i n u e p r o v i d i n g b e n e f i t s and 
t o pay an a t t o r n e y f e e . Furthermore, had t h e i s s u e o f c o m p e n s a b i l i t y , o r any 
o t h e r m a t t e r c o n c e r n i n g t h e amount o f o r e n t i t l e m e n t t o compensation, a l s o been 
c o n t e s t e d a t t h e h e a r i n g r e g a r d i n g t h e noncompliance o r d e r , we would agree t h a t 
j u r i s d i c t i o n t o c o n s i d e r t h e Referee's o r d e r r e s t s w i t h t h i s forum. ORS 
6 5 6 . 7 0 4 ( 3 ) ; 6 5 6 . 7 4 0 ( 4 ) ( c ) . 

Y e t , as we have p r e v i o u s l y e x p l a i n e d , n e i t h e r c o m p e n s a b i l i t y nor any o t h e r 
i s s u e c o n c e r n i n g a w o r k e r ' s r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , 
was d i r e c t l y i n i s s u e o r c o n t e s t e d a t t h e h e a r i n g . Under such c i r c u m s t a n c e s , t h e 
a p p r o p r i a t e a p p e l l a t e forum i s t h e Court o f Appeals as p r o v i d e d i n ORS 183.310 t o 
183.550. ORS 656.740(4). 

I n a d h e r i n g t o our p r i o r c o n c l u s i o n t h a t we are w i t h o u t a u t h o r i t y t o r e v i e w 
t h e R e f e r e e ' s o r d e r , we n o t e t h a t t h e Department reached a s i m i l a r assessment i n 
i t s F e b r u a r y 14, 1989 m o t i o n f o r r e c o n s i d e r a t i o n t o t h e R e f e r e e . Thus, a l t h o u g h 
we c o n t i n u e t o r e g r e t t h e i n a c c u r a t e statement o f appeal r i g h t s on t h e Referee's 
December 16, 1988 o r d e r , i t would appear t h a t t h e Department was aware o f where 
i t s a p p e a l s h o u l d be d i r e c t e d . I n any e v e n t , t h e Referee c o r r e c t e d t h i s i n a c c u 
r a c y i n h i s March 16, 1989 r e c o n s i d e r a t i o n o r d e r , w h i c h a d v i s e d t h e p a r t i e s t o 
seek j u d i c i a l r e v i e w o f h i s o r d e r . However, r a t h e r t h a n a v a i l i t s e l f o f t h e 
o p p o r t u n i t y t o seek j u d i c i a l r eview/ t h e Department r e q u e s t e d Board r e v i e w . 

We a l s o r e i t e r a t e t h a t t h e Referee exceeded t h e scope o f h i s a u t h o r i t y i n 
a d d r e s s i n g i s s u e s o t h e r t h a n t h e noncompliance i s s u e . We f u r t h e r n o t e t h a t n o t 
o n l y were t h e Referee's d i r e c t i o n s g r a t u i t o u s , b u t c o n t r a r y t o c u r r e n t law. See 
Juan A G a r c i a , 42 Van N a t t a 2632, 2797 (1990) (Where noncompliance o r d e r f i n d i n g 
an i n d i v i d u a l t o be an employer on c l a i m a n t ' s d a t e o f i n j u r y was f i n a l l y s e t 
a s i d e , SAIF was n o t p r e c l u d e d from denying c l a i m a n t ' s p r e v i o u s l y a c c e p t e d c l a i m 
because i t no l o n g e r was p r o v i d i n g coverage under ORS 656.017 and 656.054). 

F i n a l l y , assuming f o r t h e sake o f argument t h a t t h e Board i s t h e p r o p e r 
f o r u m t o c o n s i d e r an appeal from t h e Referee's o r d e r , we would s t i l l l a c k j u r i s 
d i c t i o n . We r e a c h t h i s c o n c l u s i o n based on t h e f o l l o w i n g r e a s o n i n g . 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on which a 
copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e q u e s t s Board r e 
v i e w under ORS 656.295. ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s t o 
t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). 

The t i m e w i t h i n w h i c h t o appeal an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r 
had been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 
Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . : I n o r d e r t o abate 
and a l l o w r e c o n s i d e r a t i o n o f an o r d e r i s s u e d under ORS 6 5 6 . 2 8 9 ( 1 ) , a t t h e v e r y 
l e a s t , t h e language o f t h e second o r d e r must be s p e c i f i c . Farmers I n s u r a n c e 
Group v. SAIF, 301 Or 612, 619 (1986). 

Here, t h e Referee's o r d e r i s s u e d December 16, 1988. No response t o t h a t 
o r d e r was s u b m i t t e d u n t i l t h e Department's February 14, 1989 m o t i o n f o r r e c o n s i d 
e r a t i o n . On March 16, 1989, t h e Referee i s s u e d an Order on R e c o n s i d e r a t i o n 
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a d h e r i n g t o h i s p r i o r o r d e r and n o t i f y i n g t h e p a r t i e s t h a t any ap p e a l s h o u l d be 
d i r e c t e d t o t h e C o u r t o f Appeals. On March 27, 1989, t h e Department r e q u e s t e d 
Board r e v i e w . 

Thus, t h e Department r e q u e s t e d Board r e v i e w w i t h i n 30 days o f t h e R e f e r e e ' s 
r e c o n s i d e r a t i o n o r d e r . Yet, t h e Referee's r e c o n s i d e r a t i o n o r d e r i s s u e d more t h a n 
30 days a f t e r t h e Referee's December 16, 1988 o r d e r . Moreover, t h e December 16, 
1988 o r d e r was n e i t h e r abated, w i t h d r a w n , s t a y e d , m o d i f i e d , nor r e p u b l i s h e d p r i o r 
t o t h e i s s u a n c e o f t h e March 16, 1989 r e c o n s i d e r a t i o n o r d e r . 

A R e f e r e e cannot by l e t t e r o r o r d e r e x t e n d t h e appeal p e r i o d beyond t h e 
t i m e p e r m i t t e d by s t a t u t e . Farmers I n s u r a n c e Group v. SAIF, s u p r a . Conse
q u e n t l y , even assuming t h a t t h e Referee's December 16, 1988 o r d e r was s u b j e c t t o 
t h e a p p e a l r i g h t s o f ORS 656.289(3), t h e 30-day s t a t u t o r y appeal p e r i o d f r o m t h a t 
o r d e r e l a p s e d unabated w i t h o u t a t i m e l y r e q u e s t f o r Board r e v i e w . Under such 
c i r c u m s t a n c e s , n e i t h e r we nor t h e Referee would have a u t h o r i t y t o f u r t h e r con
s i d e r t h e m a t t e r . 

A c c o r d i n g l y , we w i t h d r a w a l l our p r i o r o r d e r s . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our August 15, 1990 and October 
24, 1990 o r d e r s . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

January 24, 1991 C i t e as 43 Van N a t t a 112 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID B. ALLEN, Claimant 
WCB Case No. 89-24372 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Spangler's o r d e r w h i c h : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n ; and (2) d e c l i n e d 
t o assess a p e n a l t y and a t t o r n e y f e e f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g e x c e p t i o n . The 
Referee sua spo n t e r a i s e d t h e i s s u e o f t h e p r o c e d u r a l v a l i d i t y o f t h e d e n i a l as 
a p r e c l o s u r e d e n i a l . Because n e i t h e r p a r t y r a i s e d t h a t i s s u e i t was n o t p r o p 
e r l y b e f o r e t h e R e f e r e e . Boise Cascade C o r p o r a t i o n v. Katzenbach, 307 Or 391 
(1 9 8 9 ) . A c c o r d i n g l y , we do not adopt t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h 
d i s c u s s e s t h e p r o c e d u r a l v a l i d i t y o f t h e d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID W. BELSHEE, Claimant 

WCB Case Nos. 87-01107, 86-06951, 86-04811, 85-12805 & 85-12804 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

L e s t e r R. H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 
David 0. Home, Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

Aetna C a s u a l t y Company r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r h i s c u r r e n t low 
back c o n d i t i o n ; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m s f o r t h e same c o n d i t i o n under 1970 and 1975 compensable i n j u r y 
c l a i m s ; (3) u p h e l d P a c i f i c I n s u r a n c e ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
f o r t h e same c o n d i t i o n ; and (4) upheld Wausau I n s u r a n c e Company's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s 
r e s p o n s i b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t , " w i t h t h e f o l l o w i n g c o r r e c t i o n s . 

The f i r s t sentence o f t h e n e x t - t o - l a s t p a r a g r a p h on page t h r e e i s r e p l a c e d 
w i t h : "The August 28, 1975 i n j u r y was accepted as a new i n j u r y by SAIF Corpora
t i o n . " 

The l a s t sentence o f t h e n e x t - t o - l a s t p a r a g r a p h on page f o u r i s r e p l a c e d 
w i t h : "A J u l y , 1981 S t i p u l a t i o n between c l a i m a n t and P a c i f i c I n s u r a n c e a l l o w e d 
c l a i m a n t 10 p e r c e n t unscheduled permanent d i s a b i l i t y r e l a t e d t o t h e A p r i l 1980 
back s t r a i n . " 

CONCLUSIONS OF LAW AND OPINION 

The Referee c o r r e c t l y n o t e d t h a t t h e Court o f Appeals' d e c i s i o n i n I n d u s 
t r i a l I n d e m n i t y Company v. Kearns, 74 Or App 583 ( 1 9 8 4 ) , imposes a p r e s u m p t i o n 
i n t h i s case. However, t h e Referee t h e n found t h a t Aetna C a s u a l t y Company 
(Aetna) f a i l e d t o prove t h a t c l a i m a n t ' s work w i t h i t s i n s u r e d d i d n o t c o n t r i b u t e 
i n d e p e n d e n t l y t o c l a i m a n t ' s d i s a b i l i t y and concluded t h e r e f o r e t h a t Aetna i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . We d i s a g r e e . 

Aetna never accepted c l a i m a n t ' s 1985 i n j u r y c l a i m . Inasmuch as Kearns 
a l l o c a t e s t h e burden o f p r o o f among c a r r i e r s w i t h accepted i n j u r i e s o n l y , t h a t 
case does n o t e s t a b l i s h Aetna's burden. A c c o r d i n g l y , we proce e d t o a n a l y z e t h e 
r e s p o n s i b i l i t y i s s u e as among c a r r i e r s w i t h accepted i n j u r i e s f i r s t . v 

R e s p o n s i b i l i t y between c a r r i e r s w i t h accepted c l a i m s 

The p r e s e n t case i n v o l v e s a s e r i e s o f w o r k - r e l a t e d i n j u r i e s t o t h e same 
body p a r t . Where s u c c e s s i v e i n j u r i e s a r e t o t h e same body p a r t , a r e b u t t a b l e 
p r e s u m p t i o n e x i s t s t h a t t h e l a s t compensable i n j u r y c o n t r i b u t e d t o t h e worsened 
c o n d i t i o n and t h a t t h e i n s u r e r on t h e r i s k a t t h e t i m e i s r e s p o n s i b l e . Kearns, 
s u p r a ; L i n d a L. Wise, 42 Van N a t t a 115 (1990); F r a n s i s c a G a r c i a , 42 Van N a t t a 
2050 ( 1 9 9 0 ) . 

However, t h e i n s u r e r w i t h t h e most r e c e n t accepted c l a i m , as w e l l as a l l 
p r i o r a c c e p t i n g i n s u r e r s , may escape l i a b i l i t y by e s t a b l i s h i n g t h a t a subsequent 
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i n j u r y o r exposure i n d e p e n d e n t l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t problems o r 
t h a t a p r e v i o u s l y a c c e p t e d i n j u r y o r i n j u r i e s a r e e n t i r e l y r e s p o n s i b l e f o r t h e 
c o n d i t i o n g i v i n g r i s e t o t h e c u r r e n t c l a i m . 

Here, SAIF acc e p t e d low back c l a i m s f o r 1970 and 1975 i n j u r i e s ; P a c i f i c 
I n s u r a n c e ( P a c i f i c ) a c c e p t e d a c l a i m f o r a 1980 low back c o n d i t i o n ; and Wausau 
I n s u r a n c e Company (Wausau) accepted a c l a i m f o r a 1984 low back i n j u r y . 

C l a i m a n t v a r i o u s l y t e s t i f i e d t h a t h i s symptoms remained t h e same s i n c e 
1970 and t h a t t h e y worsened over t h e y e a r s . ( T r . 45-48). 

The o n l y m e d i c a l o p i n i o n s a d d r e s s i n g t h e p o t e n t i a l c o n t r i b u t i o n o f c l a i m 
a n t ' s v a r i o u s i n j u r i e s and exposures t o h i s c u r r e n t problems a r e t h o s e o f Drs. 
Sargent and Marte n s . Sar g e n t , f a m i l y p h y s i c i a n , t r e a t e d c l a i m a n t f r o m J anuary 
1, 1986 u n t i l March 24, 1987. On September 23, 1987, a f t e r r e v i e w i n g c l a i m a n t ' s 
m e d i c a l r e c o r d s s i n c e 1970, Sargent concluded t h a t t h e r e had been no o v e r a l l 
change i n c l a i m a n t ' s d i s a b i l i t y over t h e y e a r s . (Ex. 194-20). 

Dr. M a r t e n s , who t r e a t e d c l a i m a n t i n t e r m i t t e n t l y s i n c e 1970, c o n s i s t e n t l y 
d i a g n o s e d r e c u r r e n t l u m b o s a c r a l s t r a i n s , f o l l o w i n g c l a i m a n t ' s r e p e a t e d back 
i n j u r i e s . Martens examined c l a i m a n t on J u l y 1, 1987, i n t e r p r e t e d c u r r e n t x - r a y s 
and d e s c r i b e d c l a i m a n t ' s " r e c u r r e n c e s o f low back p a i n 1-6 t i m e s p e r y e a r . " 
(Ex. 193A). Martens n o t e d : "By [ c l a i m a n t ' s ] own a d m i s s i o n h i s symptoms t o d a y 
a r e no d i f f e r e n t t h a n t h e y have been s i n c e he had r e c u r r e n t low back p a i n s i n c e 
1970." (Ex. 193A-4). We i n t e r p r e t Martens' o p i n i o n t o be t h a t each r e c u r r e n c e 
o f i n c r e a s e d low back symptoms r e p r e s e n t e d a temporary w o r s e n i n g o f t h e o r i g i 
n a l , u n d e r l y i n g i n j u r y . Martens' o p i n i o n i s t h o r o u g h , w e l l - r e a s o n e d and based 
on a co m p l e t e h i s t o r y . For t h e s e reasons, as w e l l as h i s advantage o f h a v i n g 
t r e a t e d c l a i m a n t s i n c e 1970, we are persuaded by Martens' o p i n i o n and c o n c l u d e 
t h a t c l a i m a n t ' s c o n d i t i o n has n o t changed, except t e m p o r a r i l y and p e r i o d i c a l l y , 
s i n c e t h e f i r s t compensable i n j u r y i n 1970. I n t h i s r e g a r d , we a l s o n o t e t h a t 
t h e r e i s no m e d i c a l e v i d e n c e a d d r e s s i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n w h i c h i n d i 
c a t e s o t h e r w i s e . That i s , t h e r e i s no i n d i c a t i o n t h a t t h e t e m p o r a r y r e c u r r e n t 
problems i n 1975, 1980 and 1984 p r e s e n t l y c o n t r i b u t e t o c l a i m a n t ' s low back 
c o n d i t i o n . 

I n r e a c h i n g t h i s c o n c l u s i o n , we acknowledge t h a t c l a i m a n t r e c e i v e d a 20 
p e r c e n t permanent d i s a b i l i t y award under h i s 1975 i n j u r y c l a i m w i t h SAIF and a 
10 p e r c e n t permanent d i s a b i l i t y award by s t i p u l a t i o n under h i s 1980 low back 
c l a i m w i t h SAIF. (Exs. 68, 142). We n o n e t h e l e s s remain persuaded, by Dr. 
Mart e n s ' o p i n i o n , t h a t , c l a i m a n t ' s c o n d i t i o n has not changed, e x c e p t t e m p o r a r i l y , 
s i n c e h i s 1970 i n j u r y . See C i t y o f P o r t l a n d v. D u c k e t t , 104 Or App 318 ( 1 9 9 0 ) . 
(A c l a i m a n t may c o m p l e t e l y r e c o v e r from an i n j u r y f o r w h i c h permanent p a r t i a l 
d i s a b i l i t y compensation was awarded.) A c c o r d i n g l y , SAIF, under t h e 1970 c l a i m 
i s r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n , u n l e s s i t s h i f t s r e s p o n s i b i l i t y 
t o t h e r e m a i n i n g , subsequent i n s u r e r , Aetna. 

R e s p o n s i b i l i t y between SAIF and Aetna 

The R e f e r e e found t h a t Aetna has t h e burden o f p r o v i n g t h a t t h e work 
a c t i v i t i e s w h i c h c l a i m a n t p e r f o r m e d , w h i l e employed a t Aetna's i n s u r e d , d i d n o t 
c o n t r i b u t e i n d e p e n d e n t l y t o c l a i m a n t ' s c u r r e n t c o n d i t i o n . As we have e x p l a i n e d , 
t h a t b u r d e n does n o t r e s t w i t h Aetna, because t h e c l a i m a g a i n s t Aetna has never 
been a c c e p t e d o r o r d e r e d a c c e p t e d . 

Moreover, i n a s s i g n i n g r e s p o n s i b i l i t y t o Aetna, t h e Referee r e l i e d on t h e 
o p i n i o n o f Dr. Sa r g e n t . We do n o t f i n d Sargent's o p i n i o n p e r s u a s i v e i n t h i s r e 
g a r d , f o r t h e f o l l o w i n g reasons. Because Sargent d i d n o t examine c l a i m a n t u n t i l 
J a n u ary 1986, he d i d n o t have f i r s t - h a n d knowledge o f c l a i m a n t ' s back c o n d i t i o n 
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p r i o r t o h i s j o b w i t h Aetna's i n s u r e d . (Exs. 184-5, 190-3). Moreover, even i f 
S a r g e n t ' s o p i n i o n was o t h e r w i s e p e r s u a s i v e , he d i d n o t e x p r e s s s u f f i c i e n t c e r 
t a i n t y t o e s t a b l i s h t h a t t h e work i n q u e s t i o n d i d c o n t r i b u t e t o c l a i m a n t ' s 
u n d e r l y i n g c o n d i t i o n . I n t h i s r e g a r d , we not e t h a t Sargent o p i n e d t h a t t h e 
" k i n d o f employment whi c h [ c l a i m a n t ] had w i t h [Aetna's i n s u r e d ] was t h e k i n d o f 
t h i n g w h i c h c o u l d cause back i n j u r i e s . . . . " (Ex. 193, emphasis added). 

I n t h i s case, t o s h i f t r e s p o n s i b i l i t y t o a subsequent e m p l o y e r / i n s u r e r , 
SAIF must p r o v e an a c t u a l independent c o n t r i b u t i o n t o c l a i m a n t ' s u n d e r l y i n g con
d i t i o n by her work a c t i v i t i e s d u r i n g t h e t i m e t h e subsequent i n s u r e r was on t h e 
r i s k . Hensel Phelps Const, v. M i r i c h , 81 Or App 290 (1 9 8 6 ) . 

As we have e x p l a i n e d , we are persuaded by t h e o p i n i o n o f Dr. Martens t h a t , 
a l t h o u g h c l a i m a n t s u f f e r e d numerous symptomatic r e c u r r e n c e s , h i s u n d e r l y i n g back 
c o n d i t i o n has n o t worsened. Inasmuch as t h e r e i s no p e r s u a s i v e m e d i c a l evidence 
t h a t c l a i m a n t ' s work a c c i d e n t s o r exposures s i n c e 1970 — i n c l u d i n g t h o s e d u r i n g 
h i s employment a t Aetna's i n s u r e d — caused a wo r s e n i n g o f h i s low back c o n d i 
t i o n , we co n c l u d e t h a t SAIF has f a i l e d t o s h i f t r e s p o n s i b i l i t y t o Aetna. 
A c c o r d i n g l y , SAIF remains r e s p o n s i b l e f o r c l a i m a n t ' s m e d i c a l s e r v i c e s r e l a t e d t o 
h i s compensable c o n d i t i o n . 

F i n a l l y , s i n c e c l a i m a n t u n s u c c e s s f u l l y sought on r e v i e w t h e a f f i r m a t i o n o f 
t h e R e f e r e e ' s o r d e r , we conclude t h a t h i s p a r t i c i p a t i o n has n o t been m e a n i n g f u l 
and t h a t he s h o u l d r e c e i v e no a t t o r n e y fee f o r h i s s e r v i c e s on r e v i e w . 

ORDER 

The Referee's o r d e r d a t e d February 2, 1988 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r t h a t s e t a s i d e Aetna C a u s a l t y 
Company's d e n i a l i s r e v e r s e d and t h e d e n i a l i s r e i n s t a t e d and u p h e l d . That 
p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s 
m e d i c a l s e r v i c e c l a i m under t h e 1970 i n j u r y i s r e v e r s e d . The d e n i a l i s s e t 
a s i d e and t h e c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. 
SAIF i s r e s p o n s i b l e f o r t h e Referee's $1,400 a t t o r n e y f e e award. The remainder 
o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

J a n u a r y 24, 1991 C i t e as 43 Van N a t t a 115 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SUSAN L. BULLOCK, Claimant 

WCB Case No. 89-21786 
ORDER ON REVIEW 

Ga r l o c k , Smith & A s s o c i a t e s , Claimant A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s neck c o n d i t i o n and r e s u l t i n g t r e a t m e n t ; and 
(2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s are p r o c e d u r a l p r o p r i e t y o f t h e 
i n s u r e r ' s d e n i a l , c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n 
p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t , who worked many years as a f r u i t p a cker, e x p e r i e n c e d l e f t arm 
and s h o u l d e r p a i n on March 7, 1988, t h a t p r e v e n t e d her f r o m w o r k i n g . The em
p l o y e r f i l l e d o u t a Form 801 on which i t i d e n t i f i e d c l a i m a n t ' s i n j u r y as a " l e f t 
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s h o u l d e r s t r a i n . " The employer i n i t i a l l y d e n i e d t h e c l a i m , b u t s u b s e q u e n t l y 
a c c e p t e d i t by s t i p u l a t i o n on May 27, 1988. (Ex. 1 2 ) . 

On March 10, 1988, c l a i m a n t complained o f p a i n i n t h e s h o u l d e r s , neck and 
back, and numbness i n b o t h hands t o Dr. P h i l l i p s , c h i r o p r a c t o r , who d i a g n o s e d 
l e f t s h o u l d e r s t r a i n and a c u t e c e r v i c o t h o r a c i c s t r a i n . (Ex. 2 ) . 

C l a i m a n t improved w i t h c o n s e r v a t i v e c a r e , b u t c o n t i n u e d t o have numbness 
and l o s s o f g r i p i n b o t h hands. P h i l l i p s r e f e r r e d c l a i m a n t t o Dr. Durkan, 
o r t h o p e d i s t , who examined c l a i m a n t on May 23, 1988. (Ex. 3 ) . C l a i m a n t was 
i n d e p e n d e n t l y examined on t h e same d a t e by t h e O r t h o p a e d i c C o n s u l t a n t s . (ex. 
4 ) . C l a i m a n t c o m plained t o b o t h o f p a i n i n t h e l e f t upper arm and s h o u l d e r , and 
t i n g l i n g i n t h e l e f t f i n g e r s . 

C l a i m a n t ' s c o n d i t i o n c o n t i n u e d t o d e t e r i o r a t e . On September 7, 1988, she 
was examined by Dr. Johnson, neurosurgeon. Claimant complained o f r i g h t s h o u l 
der and arm p a i n w i t h t i n g l i n g and p a r e s t h e s i a i n b o t h hands. As -a r e s u l t , she 
was o p e r a t e d on f o r b i l a t e r a l c a r p a l t u n n e l syndrome i n December 1988. 

A f t e r t h e c a r p a l t u n n e l s u r g e r y , c l a i m a n t c o n t i n u e d t o have neck, b i l a t 
e r a l s h o u l d e r and i n t e r s c a p u l a r p a i n , c h r o n i c c e r v i c a l muscle spasm, headache, 
r a d i c u l a r l e f t arm p a i n and numbness r a d i a t i n g i n t o t h e l e f t thumb. 

C l a i m a n t was examined by t h e Orthopaedic C o n s u l t a n t s and Dr. W i l s o n i n 
Fe b r u a r y 1989. She complained o f b i l a t e r a l s h o u l d e r p a i n , r i g h t and l e f t elbow 
p a i n , and weakness and numbness i n b o t h hands. 

Dr. P h i l l i p s r e f e r r e d c l a i m a n t t o Dr. B r e t t , neurosurgeon, who> i n June 
1989, d i a g n o s e d a d i s c p r o t r u s i o n a t C5-6 w i t h compression o f t h e n e r v e r o o t on 
t h e l e f t . B r e t t recommended a discectomy and f u s i o n a t C5-6. (Ex. 1 3 ) . 

C l a i m a n t had a n o t h e r independent m e d i c a l e x a m i n a t i o n by t h e O r t h o p a e d i c 
C o n s u l t a n t s on J u l y 10, 1989. She c o n t i n u e d t o com p l a i n o f b i l a t e r a l s h o u l d e r 
p a i n , r i g h t worse t h a n l e f t , b i l a t e r a l numbness i n her hands, and neck p a i n when 
she l a y down. (Ex. 1 4 ) . 

The Emanuel Pai n Center performed p h y s i c a l and p s y c h o l o g i c a l e v a l u a t i o n s 
on August 2 1 , 1989. C l a i m a n t ' s p r i m a r y c o m p l a i n t s were o f b i l a t e r a l s h o u l d e r 
p a i n , weakness i n t h e r i g h t arm and p a i n i n t h e l e f t f o r e a r m . (Ex. 1 7 ) . 

Dr. B r e t t p e r f o r m e d a c e r v i c a l discectomy and f u s i o n on September 9, 1989. 
(Ex. 1 9 ) . 

On Octo b e r , 2 0 , 1989, t h e i n s u r e r d e n i e d c l a i m a n t ' s c l a i m f o r her neck 
c o n d i t i o n and t h e e n s u i n g c e r v i c a l discectomy and f u s i o n as w e l l as c o n t i n u i n g 
c h i r o p r a c t i c c a r e . 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s d e n i a l i s l i m i t e d t o c l a i m a n t ' s neck c o n d i t i o n and e n s u i n g 
m e d i c a l t r e a t m e n t f o r t h a t c o n d i t i o n . 

C l a i m a n t ' s neck c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o her March 7, 1988 i n 
d u s t r i a l i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e u p h e l d t h e i n s u r e r ' s October 20, 1989 d e n i a l i n i t s e n t i r e t y 
and d i s m i s s e d c l a i m a n t ' s Request f o r H e a r i n g w i t h p r e j u d i c e . There was no b a s i s 
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f o r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t . D i s m i s s a l was n o t an i s s u e r a i s e d a t 
h e a r i n g , nor d i d t h e Referee address t h i s i s s u e elsewhere i n h i s o r d e r . A hear
i n g was h e l d on t h e m a t t e r , and we r e v i e w on t h e m e r i t s . 

Scope o f t h e D e n i a l 

The i n s u r e r d e n i e d c l a i m a n t ' s neck c o n d i t i o n , e n s u i n g s u r g e r y and "con
t i n u i n g c h i r o p r a c t i c t r e a t m e n t . " Claimant contends t h a t t h e d e n i a l o f c o n t i n u 
i n g c h i r o p r a c t i c t r e a t m e n t i s an i m p e r m i s s i b l e d e n i a l o f a l l f u t u r e c h i r o p r a c t i c 
c a r e . A g e n e r a l d e n i a l o f c o n t i n u i n g c h i r o p r a c t i c t r e a t m e n t f o r an a c c e p t e d 
c o n d i t i o n s h o u l d be c o n s t r u e d as an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l , p a r t i c u 
l a r l y when t h e r e a r e no u n p a i d b i l l i n g s f o r p a s t s e r v i c e s . N e v e r t h e l e s s , i n 
t h i s case,when r e a d as a whole, t h e d e n i a l i n t h i s case d e n i e s c a r e o n l y f o r t h e 
neck c o n d i t i o n and does not deny f u t u r e care f o r t h e accepted l e f t s h o u l d e r 
c o n d i t i o n . The d e n i a l reads: ' 

"... Recent m e d i c a l evidence shows t h a t y o u r were 
a d m i t t e d t o t h e h o s p i t a l t o under go an a r t e r i o r 
c e r v i c a l d iscectomy and f u s i o n a t C5-6 on September 
6, 1989." 

" I n r e v i e w i n g your c l a i m , we f i n d t h a t t h e r e i s i n 
s u f f i c i e n t evidence t o s u p p o r t t h a t t h i s c o n d i t i o n 
i s a d i r e c t r e s u l t o f your i n d u s t r i a l i n j u r y o f 
3/7/88 o r t h a t your i n d u s t r i a l i n j u r y c o n t r i b u t e d t o 
t h i s c o n d i t i o n . We a l s o f i n d t h a t t h e r e i s i n s u f f i 
c i e n t d o c u m e n t a t i o n t o w a r r a n t c o n t i n u i n g c h i r o p r a c 
t i c c a r e . We f i n d t h a t t h e t i m e l o s s t h a t you a r e 
c u r r e n t l y e x p e r i e n c i n g i s as a r e s u l t o f t h e 9/6/89 
u n a u t h o r i z e d c e r v i c a l s u r g e r y and n o t due t o y o u r 
3/7/88 i n j u r y . We a l s o f i n d t h a t a l l c u r r e n t medi
c a l t r e a t m e n t as w e l l as t h e t r e a t m e n t w i t h r e l a 
t i o n s h i p t o t h e a f o r e m e n t i o n e d s u r g e r y i s n o t as a 
r e s u l t o r d i r e c t l y r e l a t e d t o your i n d u s t r i a l i n j u r y 
o f 3/7/88. T h e r e f o r e , we must r e s p e c t f u l l y deny 
c o n t i n u i n g t i m e l o s s b e n e f i t s , m e d i c a l b e n e f i t s as 
i t r e l a t e s t o t h e a f o r e m e n t i o n e d s u r g e r y and c o n t i n 
u i n g c h i r o p r a c t i c c a r e . 

M e d i c a l b e n e f i t s which are found t o be d i r e c t l y 
r e l a t e d t o your i n d u s t r i a l i n j u r y o f March 7, 1988 
w i l l be c o n t i n u e d t o p a i d ( s i c ) i n accordance w i t h 
t h e Oregon Workers' Compensation Law- ORS 656.245." 

We f u r t h e r n o t e t h a t t h e i n s u r e r s t a t e d a t h e a r i n g t h a t i t had a c c e p t e d t h e 
l e f t s h o u l d e r c l a i m and r e l a t e d m e d i c a l s e r v i c e s , i n c l u d i n g c h i r o p r a c t i c c a r e f o r 
t h a t c o n d i t i o n . A c c o r d i n g l y , t h e d e n i a l i s n o t an i m p e r m i s s i b l e d e n i a l o f f u t u r e 
t r e a t m e n t f o r an accepted c o n d i t i o n . We t h u s proceed t o t h e m e r i t s o f c l a i m a n t ' s 
c l a i m . 

C o m p e n s a b i l i t y 

The R eferee u p h e l d t h e i n s u r e r ' s d e n i a l o f t h e neck c o n d i t i o n on t h e b a s i s 
t h a t t h e r e was no e v i d e n c e i n t h e r e c o r d o f any trauma i n v o l v i n g c l a i m a n t ' s neck 
on March 7, 1988, and t h a t her o r i g i n a l symptoms i n v o l v e d o n l y her l e f t s h o u l d e r 
and arm. He a l s o found t h a t t h e r e was no e x p l a n a t i o n as t o why c l a i m a n t ' s symp
toms s h i f t e d from her l e f t s h o u l d e r and arm t o her r i g h t s h o u l d e r and arm many 
months a f t e r March 1988. We d i s a g r e e w i t h t h e Referee's f i n d i n g s and h i s c o n c l u 
s i o n based on t h o s e f i n d i n g s , f o r t h e f o l l o w i n g reasons. 



118 Susan L. B u l l o c k , 43 Van N a t t a 115 (1991) 

I n o r d e r t o p r o v e a compensable i n j u r y , c l a i m a n t must p r o v e by a p r e p o n d e r 
ance o f t h e e v i d e n c e t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o her d i s 
a b i l i t y o r need f o r t r e a t m e n t . M i l b u r n v. Weyerhaeuser Co., 88 Or App 375, 378 
( 1 9 8 7 ) ; Hutcheson v. Weyerhaeuser Co., 288 Or 51, 56 ( 1 9 7 9 ) . An a c c i d e n t a l 
i n j u r y i s g e n e r a l l y t h e unexpected r e s u l t o f e i t h e r an i d e n t i f i a b l e i n c i d e n t o r 
an o n s e t t r a c e a b l e t o a d i s c r e t e t i m e p e r i o d . V a l t i n s o n v. SAIF, 56 Or App 184 
( 1 9 8 2 ) . 

A c c o r d i n g t o Dr. P h i l l i p s , c l a i m a n t had complained o f neck p a i n i n a d d i t i o n 
t o s h o u l d e r p a i n s i n c e March 10, 1988. (Ex. 2, 2A, 2C-1). P h i l l i p s ' i n i t i a l 
d i a g n o s i s was s h o u l d e r s t r a i n and acute c e r v i c o t h o r a c i c s t r a i n . (Ex. 2 ) . 
P h i l l i p s f u r t h e r n o t e d symptoms o f numbness e x t e n d i n g i n t o t h e f i n g e r s . A l t h o u g h 
c l a i m a n t ' s neck p a i n improved w i t h c o n s e r v a t i v e c a r e , she c o n t i n u e d t o e x p e r i e n c e 
t i n g l i n g i n t h e l e f t thumb, index and m i d d l e f i n g e r s and some r a d i a t i n g symptoms 
i n t h e f o r e a r m and l e f t s h o u l d e r r e g i o n . P h i l l i p s c o n t i n u e d t o d i a g n o s e c h r o n i c 
c e r v i c o t h o r a c i c s t r a i n . (Ex. 8A, 10A, 10B, 10C). Thus, we f i n d t h a t t h e o n s e t 
o f c l a i m a n t ' s neck c o n d i t i o n i s t r a c e a b l e t o t h e same d i s c r e t e t i m e p e r i o d as her 
a c c e p t e d l e f t s h o u l d e r c o n d i t i o n . N 

I n May 1988, Dr. Durkan, neurosurgeon, and t h e O r t h o p a e d i c C o n s u l t a n t s each 
dia g n o s e d o v e r u s e syndrome and recommended c o n s e r v a t i v e t r e a t m e n t . (Ex. 3, 4 ) . 
By September 1988, Dr. Johnson, neurosurgeon, no t e d n o c t u r n a l a c r o p a r e s t h e s i a 
(abnormal s e n s a t i o n o f t h e t i p s o f t h e e x t r e m i t i e s due t o n e r v e compression a t 
any o f s e v e r a l l e v e l s ) t o r i g h t and l e f t hands, whic h , he s t a t e d , c o u l d have been 
caused by e i t h e r c e r v i c a l r a d i c u l o p a t h y o r c a r p a l t u n n e l syndrome. (Ex. 5 ) . 
A f t e r c l a i m a n t completed b i l a t e r a l c a r p a l t u n n e l s u r g e r y i n December 1988, her 
s h o u l d e r p a i n , r a d i c u l a r l e f t arm p a i n and l e f t arm numbness c o n t i n u e d . 

C l a i m a n t was a g a i n examined i n February 1989 by t h e O r t h o p a e d i c C o n s u l t a n t s 
and by Dr. W i l s o n , who each noted r e s i d u a l impairment and " m u l t i p l e vague com
p l a i n t s , " w h i c h t h e y a t t r i b u t e d t o p s y c h o l o g i c a l f a c t o r s . X-rays and an MRI 
r e v e a l e d d e g e n e r a t i v e d i s c changes a t C3-4, C4-̂ -5 and C5-6, b u t d i d n o t r e v e a l a 
h e r n i a t e d d i s c . (Ex. 9, 1 0 ) . 

I n F e b r u a r y 1989, P h i l l i p s recommended g e t t i n g a second o p i n i o n by a n e u r o 
surgeon c o n c e r n i n g t h e d i s c s i n t h e lower c e r v i c a l area. (Ex. 10B). Dr. B r e t t , 
n e u r o s u r g e o n , n o t e d t h e same f i n d i n g s from t h e x - r a y s and MRI as t h e C o n s u l t a n t s 
and Dr. W i l s o n , b u t r e q u e s t e d a c e r v i c a l Isovue myelography i n a d d i t i o n . The 
myelograms r e v e a l e d a C5-6 d i s c p r o t r u s i o n . (Ex. 13C). B r e t t s t a t e d t h a t t h e 
d i s c p r o t r u s i o n e x p l a i n e d c l a i m a n t ' s c o n t i n u i n g neck, r e f e r r e d s h o u l d e r and 
i n t e r s c a p u l a r p a i n , as w e l l as her c h r o n i c c e r v i c a l muscle spasm, headache, 
r a d i c u l a r l e f t arm p a i n and r e s i d u a l d y s e s t h e s i a i n t o t h e l e f t thumb. (Ex. 1 3 ) . 
Dr. B r e t t a l s o s t a t e d t h a t c l a i m a n t ' s d i s c p r o t r u s i o n was c l e a r l y r e l a t e d t o her 
i n d u s t r i a l i n j u r y . (Ex. 1 5 ) . Upon e v a l u a t i o n and comparison o f t h e i r e a r l i e r 
MRI w i t h , t h e myelogram, t h e O r t h o p a e d i c C o n s u l t a n t s n o t e d - t h a t a t t i m e s i n d i f f i 
c u l t cases, one s t u d y w i l l show a problem q u i t e w e l l where t h e o t h e r w i l l n o t , 
a l t h o u g h t h e p r o b l e m c o u l d have been p r e s e n t a l l t h e t i m e . (Ex. 2 6 - 2 ) . 

F u r t h e r m o r e , a l t h o u g h Durkan o r i g i n a l l y diagnosed overuse syndrome, he 
l a t e r o p i n e d t h a t c l a i m a n t ' s symptoms c o u l d be e x p l a i n e d as a r e s u l t o f a c e r v i 
c a l n e r v e r o o t syndrome. He a l s o o p i n e d t h a t i t was l i k e l y t h a t her d i s c p a t h o l 
ogy o c c u r r e d a t t h e t i m e o f 'her March 7, 1988 i n j u r y . (Ex. 24A). 

We a r e persuaded by t h e h i s t o r y o f c l a i m a n t ' s c o n t i n u i n g neck and r e f e r r e d 
s h o u l d e r p a i n and r a d i c u l a r l e f t arm p a i n and hand numbness, and by Dr. B r e t t ' s 
e x p e r t o p i n i o n , t h a t c l a i m a n t ' s neck c o n d i t i o n i s m a t e r i a l l y r e l a t e d t o her i n 
d u s t r i a l i n j u r y o f March 7, 1988. Consequently, we f i n d her neck c o n d i t i o n t o be 
compensable. 
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C l a i m a n t contends t h a t t h e d e n i a l o f " c o n t i n u i n g c h i r o p r a c t i c c a r e " was un
re a s o n a b l e because t h e i n s u r e r d e n i e d a l l c h i r o p r a c t i c c a r e . We have already-
addressed t h i s i s s u e under t h e above s e c t i o n e n t i t l e d Scope o f D e n i a l . Because 
t h e scope o f t h e d e n i a l i s l i m i t e d t o m e d i c a l s e r v i c e s , i n c l u d i n g c h i r o p r a c t i c 
c a r e , r e l a t e d t o c l a i m a n t ' s denied neck c o n d i t i o n , we do no t f i n d i t t o be unrea
s o n a b l e on t h a t b a s i s . 

C l a i m a n t a l s o contends t h a t t h e d e n i a l o f t h e neck c o n d i t i o n was unreason
a b l e because t h e neck was a compensable p a r t o f t h i s c l a i m f r o m t h e t i m e o f 
o n s e t . However, a t t h e t i m e o f t h e d e n i a l , t h e i n s u r e r had m e d i c a l r e p o r t s from 
t h e O r t h o p a e d i c C o n s u l t a n t s and t h e Emanuel Pain Center a t t r i b u t i n g her com
p l a i n t s t o overuse syndrome and c a r p a l t u n n e l syndrome, r a t h e r t h a n a c e r v i c a l 
d i s c . I n l i g h t o f t h e s e m e d i c a l r e c o r d s a v a i l a b l e t o t h e i n s u r e r , we do not f i n d 
t h e d e n i a l t o be unreas o n a b l e . Thus, no p e n a l t y o r a t t o r n e y f e e i s a p p r o p r i a t e 
on t h i s i s s u e . 

A t t o r n e y Fees 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,000, t o 
be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e devoted t o t h e c o m p e n s a b i l i t y i s s u e , as d i s t i n c t f r o m t h e p r o c e 
d u r a l p r o p r i e t y , p e n a l t y and a t t o r n e y f e e i s s u e s on whic h c l a i m a n t d i d n o t p r e 
v a i l , and t h e c o m p l e x i t y o f t h e c o m p e n s a b i l i t y i s s u e . 

ORDER 

The Referee's o r d e r d a t e d March 2, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d . The i n s u r e r ' s d e n i a l o f c l a i m 
a n t ' s neck c o n d i t i o n i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r 
p r o c e s s i n g a c c o r d i n g t o law. The remainder o f t h e o r d e r i s a f f i r m e d . For s e r 
v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $2,000, p a y a b l e by t h e i n s u r e r . 

J a nuary 24, 1991 C i t e as 43 Van N a t t a 119 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VIVIAN F. FOLTZ, Claimant 
WCB Case No. 87-11312 

ORDER ON REVIEW 
Blac k , e t a l . , Claimant A t t o r n e y s 

A r t h u r Stevens ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h 
g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 35 
p e r c e n t (112 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a low back 
i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We r e v e r s e t h e award o f permanent t o t a l d i s a b i l i t y 
and r e i n s t a t e t h e D e t e r m i n a t i o n Order award. 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . C l a i m a n t ' s p r e v i o u s work e x p e r i e n c e i n c l u d e s s a l e s p e r s o n . C l a i m a n t must 
use a cane t o w a l k . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s n o t pe r m a n e n t l y and t o t a l l y d i s a b l e d f o r m e d i c a l reasons 
a l o n e . Nor i s she p e r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n 
o f m e d i c a l and nonmedical f a c t o r s . Claimant has e s t a b l i s h e d t h a t she i s w i l l i n g 
t o work and has made r e a s o n a b l e e f f o r t s t o f i n d work. Work s e a r c h e f f o r t s a r e 
n o t f u t i l e f o r c l a i m a n t . 

As a r e s u l t o f her compensable low back i n j u r y , c l a i m a n t has s u s t a i n e d a 
35 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t i s per m a n e n t l y and t o t a l l y d i s a b l e d as 
a r e s u l t o f her compensable i n j u r y . We d i s a g r e e . 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t she i s 
p r e s e n t l y u n a b l e t o p e r f o r m any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 
656 . 2 0 6 ( 1 ) . C l a i m a n t must prove t h i s by a preponderance o f t h e e v i d e n c e . 
H a r r i s v. SAIF, 292 Or 683 (19 8 2 ) . 

There a r e two t y p e s o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g 
e n t i r e l y f r o m p h y s i c a l i n c a p a c i t y ; and (2) t h a t a r i s i n g under t h e " o d d - l o t " 
d o c t r i n e , r e s u l t i n g f r o m l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s nonmedical 
f a c t o r s , w h i c h -t o g e t h e r may r e s u l t i n permanent t o t a l d i s a b i l i t y . Shaw v. SAIF, 
78 Or App 588 ( 1 9 8 6 ) ; Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699, 701 ( 1 9 8 4 ) . 

I n a d d i t i o n , c l a i m a n t has t h e burden t o e s t a b l i s h t h a t she has made r e a 
s o n a b l e e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s i t 
i s shown t h a t e f f o r t s would be f u t i l e . ORS 656.206(3); B u t c h e r v. SAIF, 45 Or 
App 318 ( 1 9 8 3 ) . However, even i f a work search would be f u t i l e , such a c l a i m a n t 
must e s t a b l i s h t h a t she, b u t f o r t h e compensable i n j u r y , would have been w i l l i n g 
t o seek r e g u l a r g a i n f u l employment. SAIF v. Stephen, 303 Or 41 ( 1 9 8 9 ) . More
o v e r , " [ a ] f i n d i n g o f f u t i l i t y i s r e s e r v e d f o r t h e extreme s i t u a t i o n where, f o r 
example, t h e r e c o r d shows t h a t t h e i n d i v i d u a l i s p h y s i c a l l y t o t a l l y d i s a b l e d o r 
i s n o t c a p a b l e o f r e t r a i n i n g . " G e o r g i a - P a c i f i c Corp. v. P e r r y , 92 Or App 56 
(1 9 8 8 ) . 

E x t e n t o f Impairment 

The f i r s t s t e p i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d r e q u i r e s an e v a l u a t i o n o f her p h y s i c a l c o n d i t i o n . 

Dr. Dunn, c l a i m a n t ' s t r e a t i n g n e u r o l o g i s t f o r more t h a n t e n y e a r s , d e t e r 
mined t h a t c l a i m a n t could- " p e r f o r m o n l y t h e most s e d e n t a r y t y p e o f work w i t h 
a b s o l u t e l y no l i f t i n g , b e n d i n g , t w i s t i n g , p u s h i n g o r p u l l i n g , and t h i s work can 
be p e r f o r m e d o n l y f o r a p e r i o d o f f o u r hours a day, f i v e days a week." (Ex. 39-
63 ) . I n a d d i t i o n , Dr. Dunn s t a t e d t h a t c l a i m a n t must be a b l e t o change p o s i 
t i o n s a t w i l l . (Ex. 37A-3). 
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Dr. Holmes, M.D., examining p h y s i c i a n , o p i n e d t h a t Dr. Dunn's r e s t r i c t i o n s 
seemed o v e r l y r e s t r i c t i v e . Holmes s t a t e d t h a t w i t h w e l l r e c e i v e d r e h a b i l i t a t i o n 
e f f o r t s , c l a i m a n t c o u l d f u n c t i o n i n t h e l i g h t s e d e n t a r y c a t e g o r y f o r a f u l l 
e i g h t hour day. (Ex. 4 9 - 7 ) . 

Thus, b o t h Drs. Dunn and Holmes s u p p o r t a f i n d i n g t h a t c l a i m a n t i s n o t 
p e r m a n e n t l y and t o t a l l y d i s a b l e d on t h e b a s i s o f her p h y s i c a l i n c a p a c i t y a l o n e . 
A c c o r d i n g l y , on t h i s r e c o r d we are n o t persuaded t h a t c l a i m a n t i s p h y s i c a l l y i n 
c a p a c i t a t e d f r o m p e r f o r m i n g any work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . I n 
s t e a d , we f i n d t h a t she i s a b l e t o p e r f o r m s e d e n t a r y work p a r t - t i m e . I n r e a c h 
i n g t h i s c o n c l u s i o n , we p a r t i c u l a r l y r e l y on t h e o p i n i o n o f Dr. Dunn, c l a i m a n t ' s 
l o n g - t i m e t r e a t i n g p h y s i c i a n . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 

Odd-Lot D o c t r i n e 

S i n c e c l a i m a n t i s n o t t o t a l l y p r e c l u d e d from a l l employment on t h e b a s i s 
o f her p h y s i c a l c o n d i t i o n , t h e next q u e s t i o n i s whether she q u a l i f i e s under t h e 
"odd l o t " d o c t r i n e . Under t h e "odd l o t " d o c t r i n e a d i s a b l e d p e r s o n may remain 
c a p a b l e o f p e r f o r m i n g some k i n d o f work b u t s t i l l be p e r m a n e n t l y d i s a b l e d due t o 
a c o m b i n a t i o n o f m e d i c a l and nonmedical d i s a b i l i t i e s w h i c h f o r e c l o s e her from • 
g a i n f u l employment. Such nonmedical f a c t o r s i n c l u d e age, e d u c a t i o n , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , mental c a p a c i t y , e m o t i o n a l c o n d i t i o n and c o n d i t i o n s o f 
t h e l a b o r market. Welch v. B a n n i s t e r P i p e l i n e , s upra, 70 Or App a t 701. 

C l a i m a n t was 44 years o l d a t t h e t i m e o f t h e h e a r i n g . She had a GED and 
one q u a r t e r o f course work a t a b u s i n e s s s c h o o l . V o c a t i o n a l t e s t s i n d i c a t e d 
good r e a d i n g s k i l l s , adequate math s k i l l s and poor s p e l l i n g s k i l l s . (Ex. 39-
5 5 ) . The t e s t s a l s o showed a good c a p a c i t y f o r n o n v e r b a l r e a s o n i n g . Her mental 
c a p a c i t y i s a l s o demonstrated by t h e f a c t t h a t she was on t h e Dean's honor r o l l 
f o r her work a t t h e b u s i n e s s c o l l e g e . ( T r . 4 9 ) . 

C l a i m a n t has t r a n s f e r a b l e s k i l l s from her p r e v i o u s j o b s as a r e c e p t i o n 
i s t / r e s e r v a t i o n c l e r k , g r o c e r y c l e r k , and s a l e s p e r s o n . Her v o c a t i o n a l c o u n s e l o r 
f o u n d t h a t , even c o n s i d e r i n g her l i m i t a t i o n s t o p a r t - t i m e work and r e s t r i c t i o n s 
on l i f t i n g , a l l o f her s k i l l s were t r a n s f e r a b l e t o l i g h t o r s e d e n t a r y p o s i t i o n s . 
(Ex. 3 9 - 7 ) . 

C l a i m a n t ' s p r i m a r y argument i s t h a t 20 hours a t t h e minimum wages she 
c o u l d command does n o t q u a l i f y as " g a i n f u l " employment. However, t h e a b i l i t y t o 
do r e g u l a r p a r t - t i m e work p r e c l u d e s a s t a t u s o f permanent t o t a l d i s a b i l i t y . 
G e o r g i a - P a c i f i c Corp. v. P e r r y , 92 Or App 56, 58 (1988) (emphasis s u p p l i e d ) . I n 
P e r r y , t h e c o u r t found t h a t , a l t h o u g h c l a i m a n t was n o t w o r k i n g , h i s a b i l i t y . t o 
p e r f o r m r e g u l a r p a r t - t i m e work p r e c l u d e d a s t a t u s o f p e r m a n e n t l y and t o t a l l y 
d i s a b l e d ; e s p e c i a l l y s i n c e he had r e f u s e d t o p a r t i c i p a t e i n a r e h a b i l i t a t i o n 
program and t h e r e f o r e i t was i m p o s s i b l e t o know whether i t would be f u t i l e f o r 
him t o seek work. I d . a t 58-9. Cf. H a r r i s v. SAIF, 292 Or 683 (1982) ( C l a i m a n t 
was a b l e t o g e n e r a t e income t h r o u g h i n f r e q u e n t i n v e s t m e n t a c t i v i t y ; a b i l i t y t o 
work, n o t income g e n e r a t e d , was d e t e r m i n a t i v e ) ; and H i l l v. SAIF, 25 Or App 697 
(1976) (A f i n d i n g t h a t c l a i m a n t can p e r f o r m r e g u l a r p a r t - t i m e work may d e f e a t a 
c l a i m f o r permanent t o t a l d i s a b i l i t y b e n e f i t s ) . 

C l a i m a n t a t t e m p t s t o d i s t i n g u i s h H i l l by p o i n t i n g o u t t h a t t h e c l a i m a n t 
t h e r e was a c t u a l l y w o r k i n g p a r t - t i m e whereas she was n o t w o r k i n g . However, 
P e r r y c o v e r s t h i s s i t u a t i o n . G e o r g i a - P a c i f i c Corp. v. P e r r y , s u p r a , 92 Or App 
a t 58. The c l a i m a n t i n P e r r y was n o t a c t u a l l y w o r k i n g and t h e c o u r t h e l d t h a t 
i f he was a b l e t o do r e g u l a r p a r t - t i m e work, he was n o t p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . I d . 
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C l a i m a n t has n o t s u s t a i n e d her burden o f p r o o f t h a t she i s p e r m a n e n t l y 
t o t a l l y d i s a b l e d on t h e b a s i s o f t h e "odd l o t " d o c t r i n e . She has t h e necessary 
m e n t a l c a p a c i t y , e d u c a t i o n and t r a n s f e r a b l e s k i l l s t o p e r f o r m such p a r t - t i m e 
s e d e n t a r y work as r e c e p t i o n i s t , c l e r k and c a s h i e r . She has n o t f o u n d work 
because o f t h e c o m p e t i t i v e n e s s o f t h e l a b o r market and t h e more l i m i t e d l a b o r 
market i n t h e a r e a where she l i v e s , n o t because she i s unable t o p e r f o r m work. 

Unscheduled Permanent D i s a b i l i t y 

The l a s t D e t e r m i n a t i o n Order i s s u e d on J u l y 14, 1987. (Ex. 4 6 ) . C l a i m a n t 
was m e d i c a l l y s t a t i o n a r y on February 27, 1987. (Exs. 39-63 & 4 5 ) . T h e r e f o r e , 
t h e " g u i d e l i n e s " r a t h e r t h a n t h e " s t a n d a r d s " a p p l y i n r a t i n g any i n c r e a s e i n 
permanent p a r t i a l d i s a b i l i t y . 

The c r i t e r i a f o r r a t i n g e x t e n t o f unscheduled d i s a b i l i t y i s t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) ; B a r r e t t 
v. D & H D r y w a l l , 300 Or 553, 555 (1986). E a r n i n g c a p a c i t y i s t h e a b i l i t y t o 
o b t a i n and h o l d g a i n f u l employment t a k i n g i n t o c o n s i d e r a t i o n age, e d u c a t i o n , 
t r a i n i n g , s k i l l s and work e x p e r i e n c e . ORS 656.214(5); see a l s o f o r m e r OAR 436-
30-380 e t seq. We a p p l y t h e s e r u l e s as g u i d e l i n e s , n o t as m e c h a n i c a l f o r m u l a s . 
See H a r w e l l v. Argonaut I n s u r a n c e Co., 296 Or 505, 510 ( 1 9 8 4 ) . 

F u r t h e r m o r e , s h o u l d a f u r t h e r a c c i d e n t occur t o a worker who i s r e c e i v i n g 
compensation f o r a permanent d i s a b i l i t y , t h e award o f compensation f o r such f u r 
t h e r a c c i d e n t s h a l l be made w i t h r e g a r d t o t h e combined e f f e c t o f t h e i n j u r i e s 
o f t h e w o r k e r and p a s t r e c e i p t o f money f o r such d i s a b i l i t i e s . Former ORS 
6 5 6 . 2 1 4 ( 5 ) ; Mary A. V o q e l a a r , 42 Van N a t t a 2846 ( 1 9 9 0 ) . ORS 656.222. The 
s t a t u t e p r e s c r i b e s t h a t compensation f o r permanent d i s a b i l i t y awarded s h a l l be 
cou n t e d i n an award f o r a l a t e r a c c i d e n t . Norby v. SAIF, 303 Or 536, 540 
( 1 9 8 7 ) . However, a mec h a n i c a l o f f s e t i s not r e q u i r e d . Thomason v. SAIF, 73 Or 
App 319, 322-23 ( 1 9 8 5 ) . 

I n O ctober 1969 c l a i m a n t i n j u r e d her lower back w h i l e w o r k i n g f o r a d i f 
f e r e n t employer. T h i s i n j u r y r e s u l t e d i n a laminectomy and d i s c e c t o m y . (Ex. 
4 2 ) . C l a i m a n t r e t u r n e d t o t h e same t y p e o f work a f t e r h er 1969 i n j u r y , b u t w i t h 
some d i s c o m f o r t and l i m i t a t i o n s . 

I n June 1975 c l a i m a n t a g a i n i n j u r e d her lumbar s p i n e w h i l e w o r k i n g f o r y e t 
a n o t h e r employer. T h i s i n j u r y r e s u l t e d i n a l u m b o s a c r a l f u s i o n . (Ex. 4 2 ) . A 
s t i p u l a t i o n awarded a t o t a l o f 35 p e r c e n t (112 degrees) f o r t h i s i n j u r y . (Ex. 
2 8 - 2 ) . 

C l a i m a n t was a b l e t o r e t u r n t o work i n 1982 when she began w o r k i n g f o r her 
c u r r e n t a t i n j u r y employer. She worked f u l l - t i m e f o r two y e a r s u n t i l she a g a i n 
i n j u r e d h er l o w e r back i n May 1984 w h i l e a t t e m p t i n g t o move wood i n a f i r e p l a c e 
a t work. She was t r e a t e d c o n s e r v a t i v e l y and was a b l e t o r e t u r n t o work f o r 32 
hours p e r week. However, she i n j u r e d her back a g a i n i n November 1984 w h i l e 
o p e n i n g a window a t work. At t h a t t i m e she was t a k e n o f f work. She was r e 
l e a s e d t o r e t u r n t o work i n October 1985 w i t h her c u r r e n t l i m i t a t i o n s o f seden
t a r y work f o r o n l y f o u r hours a day, f i v e days a week w i t h no l i f t i n g , b e n d i n g , 
t w i s t i n g , p u s h i n g o r p u l l i n g . Her 1984 i n j u r i e s d i d n o t r e q u i r e s u r g e r y . A 
D e t e r m i n a t i o n Order i s s u e d awarding her 35 p e r c e n t (112 degrees) f o r h e r May 
1984 i n j u r y . (Ex. 4 6 ) . 

F o l l o w i n g our de novo r e v i e w o f t h e m e d i c a l and l a y t e s t i m o n y , and a f t e r , 
c o n s i d e r i n g the. combined e f f e c t o f c l a i m a n t ' s p r i o r low back i n j u r i e s and 
awards, we a r e persuaded t h a t t h e D e t e r m i n a t i o n Order award o f 35 p e r c e n t (112 
degrees) u n s c h e d u l e d d i s a b i l i t y a p p r o p r i a t e l y compensates c l a i m a n t f o r t h e p e r 
manent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from t h i s compensable i n j u r y . See 
f o r m e r ORS 656.222; V o q e l a a r . supra. 
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The Referee's o r d e r d a t e d March 10, 1988 i s r e v e r s e d . C l a i m a n t ' s perma
nent t o t a l d i s a b i l i t y award i s r e v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d 
and a f f i r m e d . 

Board Member C r i d e r , d i s s e n t i n g . 

C l a i m a n t , a t b e s t , can p e r f o r m o n l y subsedentary work a t minimum wage on a 
20 hours p e r week b a s i s . She contends t h a t , assuming she c o u l d do such work, i t 
i s n o t " g a i n f u l employment" w i t h i n t h e meaning o f ORS 656.206 and, t h e r e f o r e , 
t h a t she i s pe r m a n e n t l y and t o t a l l y d i s a b l e d . The Board answers by s t a t i n g t h a t 
t h e a b i l i t y t o do r e g u l a r p a r t - t i m e work p r e c l u d e s an award o f permanent t o t a l 
d i s a b i l i t y . A l t h o u g h t h e Board c o r r e c t l y paraphrases t h e c o u r t ' s o p i n i o n i n 
G e o r g i a - P a c i f i c Corp. v. P e r r y , 92 Or App 56 (1 9 8 8 ) , t h e c o u r t ' s comment was not 
addressed t o a s i m i l a r argument. Rather, i t was addressed t o t h e c l a i m a n t ' s 
r e l i a n c e on evi d e n c e t h a t he c o u l d not do f u l l - t i m e work t o e s t a b l i s h permanent 
t o t a l d i s a b i l i t y . I am not persuaded t h a t t h e c o u r t i n t e n d e d i t s comment t o 
mean t h a t no i n j u r e d worker i s permanently and t o t a l l y d i s a b l e d who i s capable 
o f h o l d i n g a j o b w i t h r e g u l a r l y scheduled hours, r e g a r d l e s s o f t h e number o f 
hours he o r she i s capable o f w o r k i n g and r e g a r d l e s s o f t h e r a t e o f pay he o r 
she i s ca p a b l e o f e a r n i n g . 

I n d e e d , t h e Board has r e c o g n i z e d t h a t t h e r e i s some p o i n t a t wh i c h a 
work e r can r e g u l a r l y work so few hours per week, a t so low a wage, t h a t he 
cannot be deemed a b l e t o p e r f o r m " g a i n f u l " work. See Peggy S. C h a r p i l l o z , 42 
Van N a t t a 125 (1990) ( P a r t - t i m e work one o r two hours per week i s n o t " r e g u l a r , 
g a i n f u l " employment.) See a l s o , John K. Huffman, 42 Van N a t t a 319 (1990) ( P a r t -
t i m e work 25-30 hours per week a t $5.00 per hour i s " g a i n f u l " employment.) I n 
t h i s case, we s h o u l d d e t e r m i n e whether o r not c l a i m a n t f a l l s on t h e Huffman o r 
on t h e C h a r p i l l o z s i d e o f t h e l i n e between g a i n f u l and n o n g a i n f u l employment. 
Because we f a i l t o do so, I d i s s e n t . 

J a n u a r y 24, 1991 C i t e as 43 Van N a t t a 123 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHLEEN K. HAWKINS-ROBELLO, Claimant 

WCB Case No. 89-15487 
ORDER ON REVIEW 

Goldberg & Mechanic, Claimant A t t o r n e y s 
Meyers & Radl e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
G a l t o n ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
f o r a swim t h e r a p y program. Claimant c r o s s - r e q u e s t s r e v i e w c o n t e n d i n g t h a t OAR 
436-10-040(8) i s i n v a l i d because i t exceeds t h e D i r e c t o r ' s r u l e m a k i n g a u t h o r i t y . 
On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and t h e D i r e c t o r ' s r u l e m a k i n g a u t h o r 
i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a compensable upper back, s h o u l d e r , and neck i n j u r y on 
March 7, 1988. 

I n i t i a l l y , c l a i m a n t was t r e a t e d by Dr. Takacs, o s t e o p a t h . C l a i m a n t ' s 
t r e a t m e n t i n c l u d e d i n d i r e c t and d i r e c t o s t e o p a t h i c m a n i p u l a t i o n , v a r i o u s medica
t i o n , and a TENS u n i t s . He a l s o i n j e c t e d c l a i m a n t ' s t r i g g e r p o i n t s f o r p a i n 
r e l i e f . 
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On June 3, 1988, Dr. Hard became c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . He 
t r e a t e d c l a i m a n t w i t h m a n i p u l a t i o n , range o f mo t i o n s t r e t c h e s , u l t r a s o u n d and 
a d j u s t m e n t s . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on March 17, 1989. 

On August 2, 1989, Dr. Hard recommended c l a i m a n t add a swimming t h e r a p y 
program t o her p h y s i c a l maintenance program because i t would decrease c l a i m a n t ' s 
need f o r p a l l i a t i v e c a r e by " i n c o r p o r a t i n g t h e b e s t i n range o f m o t i o n and mus
c l e t o n i n g a c t i v i t y f o r t h e upper body w i t h t h e l e a s t s t r e s s . " 

On August 8, 1989, t h e employer sought a d d i t i o n a l i n f o r m a t i o n about t h e 
swimming program. Dr. Hard d i d n o t respond t o t h i s r e q u e s t . 

On September 11 , 1989, t h e employer r e i t e r a t e d i t s w r i t t e n r e q u e s t t o Dr. 
Hard f o r ' a d d i t i o n a l i n f o r m a t i o n r e g a r d i n g t h e swim t h e r a p y program. Dr. Hard 
s t a t e d i n response t h a t swimming f o u r t i m e s per week would be b e n e f i c i a l t o 
c l a i m a n t because i t would reduce her p a i n and her need f o r p a l l i a t i v e c a r e . 

On September 25, 1989, t h e employer denied c l a i m a n t ' s swim t h e r a p y t r e a t 
ment, r e a s o n i n g i t had n o t r e c e i v e d any i n f o r m a t i o n i n d i c a t i n g t h i s t r e a t m e n t 
was n e c e s s a r y t o c l a i m a n t ' s r e c o v e r y . 

The employer a g a i n d e n i e d c l a i m a n t ' s swim t h e r a p y t r e a t m e n t on September 
26, 1989, r e a s o n i n g t h e r e was no i n f o r m a t i o n i n d i c a t i n g t h a t t h e swim t h e r a p y 
program was ne c e s s a r y t o c l a i m a n t ' s r e c o v e r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had e s t a b l i s h e d s p e c i a l m e d i c a l c i r 
cumstances w h i c h r e q u i r e d her t o have swim t h e r a p y t r e a t m e n t . We agree. 

Rules p r o m u l g a t e d by t h e Workers' Compensation D i r e c t o r s e t f o r t h c e r t a i n 
p r e r e q u i s i t e s f o r d e m o n s t r a t i n g t h a t s p e c i f i c t y p e s o f t r e a t m e n t a r e compens
a b l e . The r u l e s i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s proposed swim t h e r a p y p r o 
v i d e d t h a t " t r i p s t o spas, t o r e s t areas o r r e t r e a t s .. . a r e n o t r e i m b u r s a b l e 
u n l e s s s p e c i a l m e d i c a l c i r c u m s t a n c e s a r e shown t o e x i s t . " See OAR 436-10-
0 4 0 ( 8 ) . T h i s r u l e a l s o a p p l i e s t o swim t h e r a p y . K e l l y B. Worden, 41 Van N a t t a 
1758 ( 1 9 8 9 ) . 

Here, Dr. Hard, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , o p i n e d t h a t a swim t h e r 
apy program would reduce c l a i m a n t ' s p a i n and need f o r p a l l i a t i v e t r e a t m e n t be
cause i t w o uld improve ranges o f mo t i o n and muscle t o n e w i t h low s t r e s s . On t h e 
o t h e r hand, Dr. Simpson, a c h i r o p r a c t o r and independent m e d i c a l examiner, con
c l u d e d t h a t a swim t h e r a p y program would be o f no a s s i s t a n c e . We g e n e r a l l y 
a s s i g n g r e a t e r w e i g h t t o t h e o p i n i o n o f a worker's t r e a t i n g p h y s i c i a n , i n t h e 
absence o f p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF. 64 Or App 810 
(1 9 8 3 ) . We f i n d Dr. Hard's o p i n i o n , as c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t o be 
t h o r o u g h and w e l l reasoned. Consequently, we f i n d i t p e r s u a s i v e . W e i l a n d v. 
SAIF, s u p r a ; Somers v. SAIF, 77 Or App 259 (1986). 

On t h e o t h e r hand, Dr. Simpson examined c l a i m a n t once, i n F e b r u a r y 1989. 
Simpson o p i n e d i n January 1990 t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t r e q u i r e h er t o 
undergo a swim t h e r a p y program. (Ex. 5 7 ) . Simpson based t h i s o p i n i o n on t h e 
Feb r u a r y 1989 e x a m i n a t i o n and a subsequent r e v i e w o f c l a i m a n t ' s m e d i c a l r e c o r d s . 
I n l i g h t o f t h e a p p r o x i m a t e l y one year i n t e r v a l between h i s e x a m i n a t i o n o f 
c l a i m a n t , and h i s o p i n i o n r e g a r d i n g t h e a p p r o p r i a t e n e s s o f a swim t h e r a p y p r o 
gram, we do n o t f i n d Dr. Simpson's o p i n i o n p e r s u a s i v e . See Thelma A. D a l y , 
41 Van N a t t a 1494 ( 1 9 8 9 ) . 
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We co n c l u d e t h a t Dr. Hard's o p i n i o n t h a t swim t h e r a p y w i l l reduce c l a i m 
a n t ' s p a i n and need f o r p a l l i a t i v e t r e a t m e n t by p r o v i d i n g improved ranges o f 
m o t i o n and muscle t o n i n g w i t h low s t r e s s i s s u f f i c i e n t t o e s t a b l i s h s p e c i a l 
m e d i c a l c i r c u m s t a n c e s t h a t r e q u i r e d c l a i m a n t t o p a r t i c i p a t e i n a swim t h e r a p y 
program. 

Because we have d e t e r m i n e d t h a t s p e c i a l m e d i c a l c i r c u m s t a n c e s e x i s t e d t h a t 
r e q u i r e d c l a i m a n t ' s p a r t i c i p a t i o n i n a swim t h e r a p y program, we need n o t address 
whether OAR 436-10-040(8) exceeded t h e D i r e c t o r ' s r u l e making a u t h o r i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $500, t o be p a i d by t h e 
employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The Referee's o r d e r dated February 16, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m e n t ' s c o u n s e l i s awarded $500, t o be p a i d by t h e employer. 

January 24, 1991 : C i t e as 43 Van N a t t a 125 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PATRICIA A. ITEL, Claimant 

WCB Case No. 89-20088 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee D a v i s ' o r d e r t h a t i n c r e a s e d c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y award f o r a p s y c h o l o g i c a l c o n d i t i o n f r o m 19 
p e r c e n t (60.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 20 p e r c e n t (64 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s unscheduled permanent p a r t i a l d i s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

ULTIMATE FINDING OF FACT 

We adopt t h e Referee's u l t i m a t e f i n d i n g o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Here, because c l a i m a n t ' s c l a i m was c l o s e d by an August 2 1 , 1989 Determina
t i o n Order, t h e " s t a n d a r d s " adopted e f f e c t i v e January 1, 1989, f o r m e r OAR 436-
35-010 e t seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former 
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OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y i s made by 
d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e c l a i m a n t ' s 
age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e v a l u e s f o r 
age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e 
f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added t o t h e a p p r o 
p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d t h e percentage o f unscheduled permanent 
p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

C l a i m a n t does n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e Re f e r e e f o r c l a i m 
a n t ' s age and e d u c a t i o n . We t h e r e f o r e adopt t h e Referee's o p i n i o n and con
c l u s i o n r e g a r d i n g t h o s e v a l u e s and address o n l y t h e i s s u e s o f a d a p t a b i l i t y and 
i m p a i r m e n t . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
t h e compensable c o n d i t i o n i s de t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e 
i n j u r y . Former OAR 436-35-310(4). 

Here, c l a i m a n t was n o t w o r k i n g as a r e s u l t o f her compensable i n j u r y and 
no o f f e r o f employment had been made. The Referee found t h a t c l a i m a n t had no 
p h y s i c a l i m p a i r m e n t s t h a t l i m i t e d her a b i l i t y t o p e r f o r m p h y s i c a l a c t i v i t i e s 
i d e n t i f i e d i n t h e s t a n d a r d s and, a c c o r d i n g l y , a s s i g n e d an a d a p t a b i l i t y v a l u e o f 
1. Former OAR 436-35-310(4). 

C l a i m a n t contends t h a t t h e Referee e r r e d i n r a t i n g her a d a p t a b i l i t y , be
cause he c o n s i d e r e d o n l y p h y s i c a l f a c t o r s . She argues t h a t , under t h e c i r c u m 
s t a n c e s , t h e Referee s h o u l d have c o n s i d e r e d her p s y c h o l o g i c a l r e s i d u a l s w h i c h 
l i m i t h er a d a p t a b i l i t y f o r f u t u r e employment. We d i s a g r e e . 

The a d a p t a b i l i t y v a l u e under t h e st a n d a r d s i s based on a c l a i m a n t ' s p h y s i 
c a l c a p a c i t y . Former OAR 436-35-310(3), ( 4 ) . A l t h o u g h t h e Re f e r e e and t h e 
Board a r e r e q u i r e d t o a p p l y t h e " s t a n d a r d s " i n h i s r a t i n g o f permanent p a r t i a l 
d i s a b i l i t y , n o t h i n g i n t h e r u l e s p r e v e n t s e i t h e r p a r t y from e s t a b l i s h i n g t h a t 
t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e 
degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n 
t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) . 
Thus, c l a i m a n t ' s c o n t e n t i o n c o n c e r n i n g her p s y c h o l o g i c a l r e s i d u a l s w i l l be con
s i d e r e d i n d e t e r m i n i n g whether i t was h i g h l y p r o b a b l e t h a t her i m p a i r m e n t was i n 
excess o f t h a t i n d i c a t e d by a p p l i c a t i o n o f t h e r u l e s . 

I m p a i r ment 

The c r i t e r i a t o be used i n r a t i n g t h e impairment r e s u l t i n g f r o m a perma
nent m e n t a l d i s o r d e r i s found i n former OAR 436-35-400. The m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t t h e me n t a l impairment from which c l a i m a n t s u f f e r s i s a f o r m o f 
p s y c h o n e u r o s i s . Psychoneuroses a re s u b d i v i d e d i n t o t h r e e " c l a s s e s " d e p e n d i n g on 
t h e s e v e r i t y and d u r a t i o n o f t h e symptoms. Former OAR 436-35-400(4),. 

Dr. Colbach, a p s y c h i a t r i s t , p l a c e d c l a i m a n t ' s p s y c h o n e u r o t i c c o n d i t i o n i n 
Class 2 o f t h e s t a n d a r d s and b e l i e v e d t h a t c l a i m a n t had an i m p a i r m e n t o f 15 p e r 
c e n t . C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Gross, c o n c u r r e d . There was no con
t r a r y m e d i c a l e v i d e n c e . R e l y i n g on t h o s e o p i n i o n s , t h e Referee c o n c l u d e d t h a t 
c l a i m a n t was e n t i t l e d t o an impairment v a l u e o f 15 p e r c e n t . C l a i m a n t c o n t e n d s 
t h a t h e r i m p a i r m e n t c o r r e s p o n d s t o a Class 3 r a t i n g . We d i s a g r e e . 
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Cl a i m a n t t e s t i f i e d t h a t she ex p e r i e n c e s some r e s i d u a l d e p r e s s i o n and p a r a 
n o i d t h i n k i n g . Her p s y c h i a t r i c problem l i m i t s her h a n d w r i t i n g c a p a c i t y t o o n l y 
a few l i n e s . However, she a l s o t e s t i f i e d t h a t d e p r e s s i o n , o v e r a l l , was n o t a 
pro b l e m . C l a i m a n t i s f u n c t i o n a l i n her p e r s o n a l l i f e and her a n x i e t y c o n d i t i o n 
appears t o be under c o n t r o l . Moreover, t h e r e i s no m e d i c a l e v i d e n c e t o s u p p o r t 
a C l a s s 3 r a t i n g . 

Comparing t h o s e symptoms t o t h e v a r i o u s c l a s s e s o f p s y c h o n e u r o s i s d e f i n e d 
i n t h e s t a n d a r d s , we a r e persuaded t h a t c l a i m a n t ' s i m p a i r m e n t i s p r o p e r l y p l a c e d 
i n t h e Class 2 r a t i n g . Former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) . F u r t h e r m o r e , n o t i n g t h a t 
c l a i m a n t does n o t s u f f e r from t h e more extreme symptoms a s s o c i a t e d w i t h t h e r e 
a c t i o n s d e s c r i b e d i n Class 2, we conclude t h a t c l a i m a n t ' s i m p a i r m e n t i s w i t h i n 
t h e l o w e r range o f t h e Class 2 r a t i n g . Consequently, we agree w i t h t h e 
Ref e r e e ' s i m p a i r m e n t r a t i n g o f 15 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 4, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1, t h e p r o d u c t i s 5. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 15, t h e r e s u l t i s 20 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 20 p e r c e n t . 

As i n d i c a t e d e a r l i e r , e i t h e r p a r t y may e s t a b l i s h t h a t t h e " r e c o r d , as a 
whol e , c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent 
p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t 
i n d i c a t e d by t h e " s t a n d a r d s " . ORS 656.283(7) and 656.295( 5 ) . To be c l e a r and 
c o n v i n c i n g , e v i d e n c e must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s 
" h i g h l y p r o b a b l e . " R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 
390, 302 ( 1 9 8 7 ) . 

The Referee found t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o 
permanent d i s a b i l i t y i n excess o f t h a t i n d i c a t e d by t h e s t a n d a r d s . A f t e r our de 
novo r e v i e w o f t h e r e c o r d , i n c l u d i n g c l a i m a n t ' s c o n t e n t i o n s c o n c e r n i n g her psy
c h o l o g i c a l r e s i d u a l s , we agree. Consequently, we d e c l i n e t o i n c r e a s e c l a i m a n t ' s 
award beyond t h a t awarded by t h e Referee. 

ORDER 

The Referee's o r d e r d a t e d March 19, 1990 i s a f f i r m e d . 

J a n u a r y 24, 1991 C i t e as 43 Van N a t t a 127 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR M. JENSEN, Claimant 

WCB Case Nos. 88-19148, 88-17696, 88-05343 & 88-17697 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 
C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f A r b i t r a t o r / R e f e r e e Myzak's 

o r d e r t h a t a f f i r m e d two D e t e r m i n a t i o n Orders which awarded no permanent d i s 
a b i l i t y f o r h i s low back c o n d i t i o n . On r e v i e w , t h e "issue i s e x t e n t o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

C l a i m a n t has t r e a t e d w i t h Dr. Hebert, D.C., s i n c e h i s 1981 i n j u r y . 

C l a i m a n t r e t i r e d on December 3 1 , 1981. 

On J u l y 22, 1987, a h e a r i n g was h e l d b e f o r e Referee M c c u l l o u g h on EBI's 
A p r i l 6, 1987 d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s January 6, 1981 
low back i n j u r y , and t h e SAIF C o r p o r a t i o n ' s August 25, 1986 d e n i a l o f c l a i m 
a n t ' s a g g r a v a t i o n c l a i m f o r a low back i n j u r y on December 28, 1981. I n h i s 
August 3, 1987 O p i n i o n and Order, Referee McCullough h e l d t h a t , under Davison 
v. SAIF, 80 Or App 541 (1 9 8 6 ) , SAIF was r e q u i r e d t o c l o s e t h e c l a i m even 
t h o u g h i t was a c c e p t e d as n o n d i s a b l i n g . Because SAIF had never c l o s e d t h e 
c l a i m , R e f e r e e McCullough found t h a t i t s d e n i a l o f r e s p o n s i b i l i t y f o r m e d i c a l 
s e r v i c e s was i n v a l i d ; Referee McCullough d e c l i n e d t o address t h e i s s u e o f 
permanent d i s a b i l i t y u n t i l SAIF c l o s e d t h e c l a i m . There i s no e v i d e n c e t h a t 
any p a r t y r e q u e s t e d r e v i e w o f Referee McCullough's o r d e r . Two D e t e r m i n a t i o n 
Orders f o r t h e December 28, 1981 i n j u r y t h e n i s s u e d , a w a r d i n g no permanent 
d i s a b i l i t y . The p r e s e n t case arose p u r s u a n t t o c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
on t h e s e two D e t e r m i n a t i o n Orders. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s December 28, 1981 back i n j u r y d i d n o t m a t e r i a l l y c o n t r i b u t e 
t o h i s d i s a b i l i t y o r c u r r e n t need f o r t r e a t m e n t . 

CONCLUSIONS OF LAW AND OPINION 

Because t h i s i s s u e i n v o l v e s c l a i m a n t ' s r i g h t t o r e c e i v e compensation o r 
t h e amount t h e r e o f , we r e v i e w de novo. ORS 656.307 (2) and 6 5 6 . 7 0 4 ( 3 ) . See 
John L. Riqqs I I I , 42 Van N a t t a 2816 (1990). 

The R e f e r e e a f f i r m e d t h e two D e t e r m i n a t i o n Orders t h a t awarded no perma
nent d i s a b i l i t y . She reasoned t h a t because c l a i m a n t ' s December 1981 i n j u r y 
was c l a s s i f i e d n o n d i s a b l i n g , any c l a i m f o r permanent d i s a b i l i t y must be made 
as a c l a i m f o r a g g r a v a t i o n , p u r s u a n t t o ORS 656.262(12) and ORS 656.273. 
Sin c e c l a i m a n t had made no a g g r a v a t i o n c l a i m , t h e Referee c o n c l u d e d t h a t 
c l a i m a n t i s n o t e n t i t l e d t o an award f o r t h a t i n j u r y . On r e v i e w , c l a i m a n t 
argues t h a t t h e f a c t t h a t SAIF d e f i n e d c l a i m a n t ' s i n j u r y as n o n d i s a b l i n g does 
n o t p r e v e n t t h e Board from making i t s own d e t e r m i n a t i o n o f whether an award o f 
permanent d i s a b i l i t y i s a p p r o p r i a t e where c l a i m a n t has e s t a b l i s h e d t h a t h i s 
c o n d i t i o n has worsened. Cl a i m a n t a l s o argues t h a t Referee McCullough's 
August 3, 1987 o r d e r , which d e c l i n e d t o address t h e i s s u e o f permanent d i s 
a b i l i t y f o r c l a i m a n t ' s December 28, 1981 i n j u r y u n t i l SAIF c l o s e d t h e c l a i m , 
c o n s t i t u t e s t h e law o f t h i s case. I n i t s b r i e f , SAIF concedes t h a t d e f i n i n g 
t h e c l a i m as n o n d i s a b l i n g does n o t p r e c l u d e an award o f permanent d i s a b i l i t y 
and t h a t R e f e r e e Myzak e r r e d i n n o t a d d r e s s i n g t h e e x t e n t i s s u e . T h e r e f o r e , 
we must d e t e r m i n e whether o r n o t c l a i m a n t s u f f e r s permanent d i s a b i l i t y due t o 
t h e compensable i n j u r y . ORS 656.214. 

C l a i m a n t i s n o t e n t i t l e d t o an award f o r permanent d i s a b i l i t y r e s u l t i n g 
f r o m h i s compensable back i n j u r y i n 1981. I t i s u n d i s p u t e d t h a t c l a i m a n t s u f 
f e r s f r o m p r e e x i s t i n g d e g e n e r a t i v e o s t e o a r t h r i t i s , and a l s o s u f f e r e d s e v e r a l 
back i n j u r i e s p r i o r t o h i s December 28, 1981 i n j u r y . T h e r e f o r e , we f i n d t h e 
c a u s a t i o n o f c l a i m a n t ' s permanent impairment t o be a complex m e d i c a l q u e s t i o n . 
Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u t i o n o f t h i s case t u r n s on 
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m e d i c a l e v i d e n c e . Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 259, 263 ( 1 9 8 6 ) . 
That e v i d e n c e i s i n c o n f l i c t . 

T r e a t i n g c h i r o p r a c t o r Hebert opined on J u l y 28, 1982 t h a t c l a i m a n t was 
p e r m a n e n t l y i m p a i r e d . I n s u p p o r t o f t h i s c o n c l u s i o n , he r e p o r t e d p o s i t i v e 
f i n d i n g s on a p p l i c a t i o n o f s e v e r a l t e s t s , b u t d i d n o t r e l a t e c l a i m a n t ' s d i s 
a b i l i t y t o h i s December 1981 i n j u r y . 

Dr. S m i t h , independent o r t h o p e d i s t , examined c l a i m a n t on December 16, 
1982. He o p i n e d t h a t c l a i m a n t ' s d i s a b i l i t y was caused by t h e d e g e n e r a t i v e 
changes i n h i s low back. Dr. Smith s t a t e d t h a t he was u n a b l e t o d e t e r m i n e how 
much o f c l a i m a n t ' s d i s a b i l i t y was p r e s e n t b e f o r e h i s December 1981 i n j u r y and 
how much had o c c u r r e d s i n c e t h a t t i m e . On January 11 , 1983, Dr. H e b e r t con
c u r r e d w i t h Dr. Smith's f i n d i n g s . However, on September 16, 1985, Dr. Hebert 
r e p o r t e d t h a t "We a r e t r e a t i n g L-5 which was t h i s s p e c i f i c s u b l u x a t i o n o f t h e 
December 28, 1981 i n c i d e n t . " 

Dr. B o l i n , D.C., examined c l a i m a n t on August 8, 1988, a t EBI's r e q u e s t . 
He d i d n o t r e v i e w c l a i m a n t ' s m e d i c a l r e c o r d s a t t h a t t i m e . B o l i n o p i n e d t h a t 
any t r e a t m e n t was r e l a t e d t o c l a i m a n t ' s d e g e n e r a t i v e a r t h r i t i s and n o t h i s 
December 1981 i n j u r y . However, a f t e r r e v i e w i n g t h e m e d i c a l r e c o r d s , Dr. B o l i n 
changed h i s mind and o p i n e d on October 15, 1988 t h a t c l a i m a n t ' s December 1981 
i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o h i s c u r r e n t low back c o n d i t i o n . We do n o t 
g i v e Dr. B o l i n ' s o p i n i o n g r e a t w e i g h t , as he f a i l e d t o e x p l a i n t h e b a s i s f o r 
h i s o p i n i o n t h a t c l a i m a n t ' s December 1981 i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o 
h i s c u r r e n t c o n d i t i o n . F u r t h e r , he d i d n o t e x p l a i n why he changed h i s 
o p i n i o n . 

On A p r i l 14, 1988, c l a i m a n t ' s r e c o r d s were r e v i e w e d a t SAIF's r e q u e s t by 
Dr. W o o l p e r t , o r t h o p e d i c surgeon. Dr. Woolpert t h e n examined c l a i m a n t 7 days 
p r i o r t o t h e h e a r i n g . He opined t h a t c l a i m a n t ' s December 1981 a c c i d e n t caused 
a t e m p o r a r y symptomatic worsening, b u t t h a t t h e r e was n o t enough e v i d e n c e t o 
s u b s t a n t i a t e any permanent impairment. Woolpert based t h i s c o n c l u s i o n on t h e 
f a c t t h a t c l a i m a n t was t r e a t i n g w i t h Dr. Hebert p r i o r t o t h e i n c i d e n t , t h e n 
i n c r e a s e d t h e f r e q u e n c y o f t r e a t m e n t a f t e r t h e i n c i d e n t , t h e n s u b s e q u e n t l y de
c r e a s e d t h e f r e q u e n c y t o t h e same amount as b e f o r e t h e i n c i d e n t . 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f 
a t r e a t i n g p h y s i c i a n , i t w i l l n o t do so when t h e r e are p e r s u a s i v e reasons t o 
do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 
37 Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , 
r e p u b l i s h e d 38 Van N a t t a 423 (1986). 

We do n o t r e l y on t r e a t i n g c h i r o p r a c t o r Hebert's o p i n i o n because we do 
n o t f i n d i t w e l l - r e a s o n e d . While he opined t h a t c l a i m a n t s u f f e r e d f r o m perma
nent i m p a i r m e n t , he agreed w i t h Dr. Smith, who c o u l d n o t say t h a t i t was medi
c a l l y p r o b a b l e t h a t c l a i m a n t ' s c o n d i t i o n was due t o h i s December 1981 i n j u r y . 
Two y e a r s l a t e r , Hebert changed h i s mind and o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n 
was due t o h i s December 1981 i n j u r y . He d i d not e x p l a i n t h e r e a s o n f o r t h e 
change i n h i s o p i n i o n . 

We f i n d Dr. W o o l p e r t ' s o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n i s due t o h i s 
o s t e o a r t h r i t i s t o be w e l l - r e a s o n e d . I t i s based on a r e v i e w o f c l a i m a n t ' s 
m e d i c a l r e c o r d and an e x a m i n a t i o n o f c l a i m a n t , and i t i s c o n s i s t e n t w i t h 
c l a i m a n t ' s t r e a t m e n t h i s t o r y . T h e r e f o r e , we r e l y on Dr. W o o l p e r t ' s o p i n i o n 
and f i n d t h a t c l a i m a n t d i d not s u f f e r a permanent l o s s o f e a r n i n g c a p a c i t y due 
t o h i s December 28, 1981 i n j u r y . A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d March 31, 1989, as amended and r e p u b l i s h e d 
A p r i l 10, 1989 and October 11, 1989, i s a f f i r m e d . 

January 24, 1991 ; C i t e as 43 Van N a t t a 130 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALICE C. LANE, Claimant 
WCB Case No. 88-18253 

ORDER ON REVIEW 
W. D a n i e l Bates, J r . , Claimant A t t o r n e y 

Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Danner's o r d e r t h a t : (1) s e t a s i d e 
i t s p a r t i a l d e n i a l o f c l a i m a n t ' s neck, upper back, l e f t s h o u l d e r and l e f t arm 
c o n d i t i o n ; and (2) awarded an a t t o r n e y f e e f o r c l a i m a n t o v e r t u r n i n g t h e d e n i a l . 
On r e v i e w , t h e i s s u e s aire c o m p e n s a b i l i t y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s neck, upper back, l e f t s h o u l d e r and l e f t arm c o m p l a i n t s a r e n o t 
c a u s a l l y r e l a t e d t o her October 1984 compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s neck, upper back, l e f t s h o u l d e r and 
l e f t arm c o m p l a i n t s were r e l a t e d t o her compensable i n j u r y . We d i s a g r e e . 

A t t h e o u t s e t , we do n o t agree w i t h c l a i m a n t ' s s u g g e s t i o n t h a t t h e i n s u r e r 
has a c c e p t e d h er c l a i m by v i r t u e o f h a v i n g p a i d m e d i c a l b i l l s f o r h e r c u r r e n t 
c o n d i t i o n . The payment o f m e d i c a l expenses and o t h e r b e n e f i t s , w i t h o u t more, 
does n o t c o n s t i t u t e acceptance o f a c l a i m . ORS 656.262( 9 ) ; Jonny D. Lane, 
41 Van N a t t a 718 ( 1 9 8 9 ) . I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y o f h e r c l a i m , 
c l a i m a n t must p r o v e by a preponderance o f t h e evidence t h a t her compensable 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her e x i s t i n g d i s a b i l i t y o r need f o r 
m e d i c a l t r e a t m e n t . H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254 ( 1 9 8 3 ) . 

C l a i m a n t compensably i n j u r e d her low back i n October 1984. She d i d n o t 
r e p o r t upper e x t r e m i t y p a i n , however, u n t i l she was examined by t h e O r t h o p a e d i c 
C o n s u l t a n t s i n December 1985. D u r i n g t h a t e x a m i n a t i o n , she r e p o r t e d "numbness 
and t i n g l i n g i n t h e l e f t hand and arm" and i n d i c a t e d t h a t she f i r s t e x p e r i e n c e d 
t h e symptoms about one month e a r l i e r . Given t h e 13 month p e r i o d o f n o t r e p o r t 
i n g any upper e x t r e m i t y problems f o l l o w i n g t h e October 1984 i n j u r y , t h e r e s o l u 
t i o n o f t h e c o m p e n s a b i l i t y q u e s t i o n p r i m a r i l y t u r n s on an a n a l y s i s o f m e d i c a l 
e v i d e n c e . U r i s v. Compensation Department, 247 Or 420 ( 1 9 6 7 ) ; Vernon R. Tosh, 
41 Van N a t t a 2159 ( 1 9 8 9 ) . 

Two e x p e r t m e d i c a l o p i n i o n s on c a u s a t i o n were i n t r o d u c e d . Dr. B a r t h , a 
n e u r o l o g i s t who was p a r t o f a pa n e l o f me d i c a l e x p e r t s who examined c l a i m a n t on 
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Fe b r u a r y 22, 1988, expressed t h e o p i n i o n t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n was 
n o t r e l a t e d t o her compensable i n j u r y : 

"Based on t h e i n f o r m a t i o n o b t a i n e d from t h e w o r k e r , a 
r e v i e w o f t h e e x t e n s i v e m e d i c a l r e c o r d s and x - r a y f i l m s 
p r o v i d e d , t h e p a t i e n t ' s neck, upper back, and l e f t arm 
c o m p l a i n t s a r e i n no way r e l a t e d t o t h e i n d u s t r i a l i n j u r y 
o f October 12, 1984." (Ex. 8 ) . 

On t h e o t h e r hand, Dr. Helms, a c h i r o p r a c t o r who began t r e a t i n g c l a i m a n t on March 
22, 1988, b e l i e v e d t h a t her symptoms were r e l a t e d : 

" A l t h o u g h her p r e s e n t l e f t s i d e d upper back, s h o u l d e r and 
arm numbness d i d not occur a t t h e t i m e o f i n j u r y she s u f 
f e r e d i n 1984, t h e y a r e d e f i n i t e l y caused by t h e e f f e c t s 
o f t h i s i n j u r y and a s s o c i a t e d problems s i n c e t h a t t i m e . 
When t h e e f f e c t s o f mechanical compensation i n t h e s p i n a l 
column and t h e b r i d g i n g r e l a t i o n s h i p s o f t h e a s s o c i a t e d 
muscles, s l e e p d i s t u r b a n c e s f o r over t h e l a s t t h r e e p l u s 
y e a r s a r e c o n s i d e r e d , t h e c o m p l a i n t s [ a r e ] n e a r l y s e l f -
e x p l a n a t o r y . " (Ex. 9-1). 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , t h e Board t e n d s t o g i v e 
g r e a t e r w e i g h t t o t h e c o n c l u s i o n o f t h e t r e a t i n g p h y s i c i a n . T a y l o r v. SAIF, 75 
Or App 583 ( 1 9 8 5 ) . However, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r , Dr. Helms, d i d not 
examine c l a i m a n t u n t i l w e l l a f t e r t h e onset o f symptoms i n l a t e 1985. Moreover, 
t h e r e c o r d e s t a b l i s h e s t h a t he rendered h i s o p i n i o n a f t e r l e s s t h a n a month o f 
t r e a t m e n t . Because Dr. B a r t h had s i m i l a r o p p o r t u n i t i e s t o e v a l u a t e c l a i m a n t ' s 
c o n d i t i o n , we c o n s i d e r t h e m e d i c a l e x p e r t s t o be on e q u a l f o o t i n g i n t h i s r e g a r d . 

A f t e r c o n s i d e r i n g b o t h o p i n i o n s , we do n o t f i n d Dr. Helms' r e p o r t persua
s i v e . H i s e x p l a n a t i o n l a c k s l i t t l e a n a l y s i s and i s summarized by h i s o p i n i o n 
t h a t c l a i m a n t ' s c o m p l a i n t s were " n e a r l y s e l f - e x p l a n a t o r y . " By comparison, Dr. 
B a r t h i s a n e u r o l o g i s t who has s p e c i a l e x p e r t i s e i n d i a g n o s i n g and t r e a t i n g 
s p i n a l c o n d i t i o n s . A f t e r a complete p h y s i c a l exam, a d e t a i l e d r e v i e w o f c l a i m 
a n t ' s m e d i c a l r e c o r d s , and a r e v i e w o f x - r a y f i l m s , Dr. B a r t h c o n c l u d e d t h a t 
c l a i m a n t ' s neck, upper back, and l e f t arm symptoms were n o t r e l a t e d t o her com
pe n s a b l e i n j u r y . We c o n s i d e r h i s o p i n i o n w e l l - r e a s o n e d and, c o n s e q u e n t l y , f i n d 
i t p e r s u a s i v e . Somers v. SAIF, 77 Or App 259 (19 8 6 ) . 

A f t e r o ur de novo r e v i e w o f t h e r e c o r d , we conclu d e t h a t c l a i m a n t has 
f a i l e d t o p r o v e by a preponderance o f evidence t h a t her compensable i n j u r y was a 
m a t e r i a l c o n t r i b u t i n g cause o f her neck, upper back, l e f t s h o u l d e r and l e f t arm 
c o n d i t i o n . 

A t t o r n e y Fees 

The R eferee assessed an a t t o r n e y f e e f o r c l a i m a n t ' s o v e r t u r n i n g t h e i n 
s u r e r ' s p a r t i a l d e n i a l . Given t h e f a c t t h a t we have d e t e r m i n e d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f her c l a i m , t h e Referee's assessed f e e 
i s r e v e r s e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 17, 1990 i s r e v e r s e d . The i n s u r e r ' s p a r 
t i a l d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's assessed a t t o r n e y f e e o f 
$1,225 awarded t o c l a i m a n t f o r o v e r t u r n i n g t h e i n s u r e r ' s p a r t i a l d e n i a l i s 
r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD P. LANGENFELD, Claimant 

WCB Case Nos. 90-11966 & 90-11963 
ORDER ON REVIEW (REMANDING) 

Bennett & Durham, Claimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

D a r r e l l E. Bewley, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r , on b e h a l f o f I n d u s t r i a l Maintenance, r e q u e s t s r e v i e w o f 
Refe r e e Menashe's o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r h e a r i n g l o s s . On r e v i e w , t h e i n s u r e r contends t h a t c l a i m a n t 
i s p r e c l u d e d f r o m r e c e i v i n g compensation i n t h i s c l a i m because he has a l r e a d y 
r e c e i v e d compensation f o r h i s c u r r e n t c o n d i t i o n under t h e Longshoremen's and 
Harbor Workers' Compensation A c t . We remand. 

FINDINGS OF FACT 

Cl a i m a n t p e r i o d i c a l l y worked as a b o i l e r m a k e r f o r t h e FMC C o r p o r a t i o n f r o m 
1968 t o 1980. H i s j o b i n v o l v e d p r o l o n g e d exposure t o n o i s y m a chinery. I n 
October 1981, he c o n s u l t e d Dr. W i l s o n , M.D., f o r h e a r i n g problems. Dr. W i l s o n 
f o u n d e v i d e n c e o f h i g h frequency, h e a r i n g l o s s and diagnosed a c o u s t i c trauma. 

I n December 1982, c l a i m a n t and FMC agreed t h a t c l a i m a n t had s u s t a i n e d a 
b i n a u r a l h e a r i n g l o s s t h a t f e l l w i t h i n t h e j u r i s d i c t i o n o f t h e Longshoremen's 
and Harbor Workers' Compensation Act (LHWCA), 33 U.S.C. 901 e t seq. The agr e e 
ment p r o v i d e d t h a t FMC would assume r e s p o n s i b i l i t y f o r a l l f u t u r e m e d i c a l and 
o t h e r expenses r e l a t e d t o t h e b i n a u r a l h e a r i n g l o s s , as p r o v i d e d by 33 U.S.C. 
907. (Ex. 9-2). C l a i m a n t ' s h e a r i n g l o s s a t t h a t t i m e would have been 30.75 
p e r c e n t b i n a u r a l l y had i t been r a t e d under Oregon law. 

T h e r e a f t e r , c l a i m a n t worked as a b o i l e r m a k e r f o r s e v e r a l Oregon employers 
n o t s u b j e c t t o t h e LHWCA. He ag a i n was exposed t o n o i s y machinery a t each em
ploy m e n t . On December 22, 1989, he c o n s u l t e d Dr. Lipman, M.D., who t e s t e d 
c l a i m a n t ' s h e a r i n g and found t h a t h i s h e a r i n g l o s s had i n c r e a s e d t o 33.31 p e r 
c e n t b i n a u r a l l y , as r a t e d under Oregon law. 

C l a i m a n t s u b s e q u e n t l y f i l e d h e a r i n g l o s s c l a i m s a g a i n s t s e v e r a l Oregon em
p l o y e r s , i n c l u d i n g one a g a i n s t t h e i n s u r e r ' s i n s u r e d , h i s most, r e c e n t employer. 
He had worked f o r t h e i n s u r e d f o r about f o u r days, from December 7, 1989 t o 
December 1 1 , 1989. The i n s u r e r d e n i e d r e s p o n s i b i l i t y on May 16, 1990. 

I n June 1990, c l a i m a n t o b t a i n e d new h e a r i n g a i d s a t t h e expense o f FMC. 
The h e a r i n g a i d s were p r o v i d e d i n accordance t o t h e terms o f t h e 1982 s e t t l e m e n t 
agreement. 

A t t h e h e a r i n g , c l a i m a n t and t h e c a r r i e r s f o r h i s o t h e r Oregon employers 
were n e g o t i a t i n g a s e t t l e m e n t . T h e r e f o r e , t h e p a r t i e s agreed t h a t t h e o t h e r 
c a r r i e r s need n o t appear a t t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The q u e s t i o n i s whether c l a i m a n t i s a s u b j e c t worker under Oregon law. 
The R e f e r e e c o n c l u d e d t h a t he was and se t a s i d e t h e i n s u r e r ' s d e n i a l . We 
remand. 

ORS 656.027 p r o v i d e s t h a t a l l workers are s u b j e c t t o t h e Oregon Workers' 
Compensation A c t e x c e p t t h o s e s p e c i f i c a l l y e x c l u d e d under t h e law. Among t h o s e 
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e x c l u d e d i s "a person f o r whom a r u l e o f l i a b i l i t y f o r i n j u r y o r d e a t h a r i s i n g 
o u t o f a n d , i n t h e course o f employment i s p r o v i d e d by t h e laws o f t h e U n i t e d 
S t a t e s . " ORS 656.027(4). 

The i n s u r e r argues t h a t ORS 656.027(4) a p p l i e s h e r e , because c l a i m a n t 
r e c e i v e d b e n e f i t s under t h e LHWC7A. I t r e l i e s on Mann v. SAIF, 91 Or App 715 
( 1 9 8 8 ) , i n w h i c h t h e c o u r t h e l d t h a t a c l a i m a n t ' s r e c e i p t o f b e n e f i t s under t h e 
LHWCA e x c l u d e d him fro m coverage under Oregon law. The c o u r t reasoned: 

"Because LHWCA, a ' l a w [ ] o f t h e u n i t e d S t a t e s , ' p r o 
v i d e s coverage f o r c l a i m a n t ' s w o r k - r e l a t e d d i s a b i l 
i t y , he i s n o t a s u b j e c t worker under ORS c h a p t e r 
656." 91 Or App a t 716. ( F o o t n o t e o m i t t e d . ) 

We agree t h a t c l a i m a n t has r e c e i v e d b e n e f i t s under t h e LHWCA. I t i s u n d i s 
p u t e d t h a t he r e c e i v e d h e a r i n g a i d s a t t h e expense o f FMC i n accordance w i t h t h e 
1982 s e t t l e m e n t agreement. That agreement, e n t e r e d i n t o p u r s u a n t t o 33 U.S.C. 
9 0 8 ( i ) ( A ) , r e q u i r e d FMC t o assume r e s p o n s i b i l i t y f o r a l l f u t u r e m e d i c a l s e r v i c e s 
and s u p p l i e s r e l a t e d t o c l a i m a n t ' s h e a r i n g l o s s " f o r such p e r i o d as t h e n a t u r e o f 
t h e i n j u r y o r t h e process o f r e c o v e r y may r e q u i r e . " 33 U.S.C. 9 0 7 ( a ) . 

I t i s u n c l e a r from t h e r e c o r d , however, whether c l a i m a n t has made a c l a i m 
a g a i n s t FMC f o r h i s c u r r e n t c o n d i t i o n and whether t h e c l a i m , i f made, has been 
f i n a l l y d e t e r m i n e d t o be compensable under t h e LHWCA. I f so, t h e n , as i n Mann v. 
SAIF, s u p r a , c l a i m a n t i s , by d e f i n i t i o n , n o t a s u b j e c t worker f o r whom compensa
t i o n i s a v a i l a b l e under Oregon law. See a l s o Thomas A. W u e l l e t t , 42 Van N a t t a 
1927 ( 1 9 9 0 ) . On t h e o t h e r hand, i f c l a i m a n t has f i l e d no such c l a i m and t h e 
b e n e f i t s r e c e i v e d were awarded w i t h o u t r e g a r d t o h i s c u r r e n t c o n d i t i o n , ORS 
656.027(4) would n o t a p p l y and c l a i m a n t would be e n t i t l e d t o pursu e a c l a i m under 
Oregon law. 

Cons e q u e n t l y , we f i n d t h a t t h e r e c o r d has been i n s u f f i c i e n t l y , i n c o m p l e t e l y 
o r o t h e r w i s e i n a d e q u a t e l y developed. ORS 656.295(5). We t h e r e f o r e remand t h i s 
case t o t h e Referee t o de t e r m i n e whether c l a i m a n t has f i l e d a c l a i m f o r h i s c u r 
r e n t c o n d i t i o n under t h e LHWCA and, i f so, whether t h e c l a i m f o r h i s c u r r e n t con
d i t i o n has been f i n a l l y d e t e r m i n e d t o be compensable under f e d e r a l law. 

ORDER 

The Referee's o r d e r d a t e d J u l y 18, 1990 i s v a c a t e d . T h i s m a t t e r i s r e 
manded t o Referee Menashe f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

J a nuary 24, 1991 C i t e as 43 Van N a t t a 133 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES McCORMAC, Claimant 
WCB Case No. 89-17548 
ORDER OF DISMISSAL 

Cha r l e s G. Duncan, Claimant A t t o r n e y 
Robert Jackson ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e v i e w o f Referee M i l l e r ' s o r d e r w h i c h d e n i e d 
c l a i m a n t ' s m o t i o n t o s e t a s i d e her Order o f D i s m i s s a l . We have r e v i e w e d t h e 
r e q u e s t t o d e t e r m i n e whether we have j u r i s d i c t i o n t o c o n s i d e r t h e m a t t e r . We 
co n c l u d e t h a t we l a c k j u r i s d i c t i o n . 
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FINDINGS OF FACT 

On December 20, 1989, t h e Referee i s s u e d an Order o f D i s m i s s a l based on 
c l a i m a n t ' s f a i l u r e t o appear a t h e a r i n g . That o r d e r n o t i f i e d t h e p a r t i e s t h a t 
any a p p e a l s h o u l d be d i r e c t e d t o t h e Board w i t h i n 30 days. 

On January 10, 1990, c l a i m a n t f i l e d a Mot i o n t o Set Asid e Order o f D i s 
m i s s a l f o r good cause. T h e r e a f t e r , on February 1, 1990, t h e Referee i s s u e d a 
second o r d e r d e n y i n g t h e m o t i o n , and a g a i n n o t i f y i n g t h e p a r t i e s t h a t any ap p e a l 
o f t h e o r d e r s h o u l d be d i r e c t e d t o t h e Board. Claimant r e q u e s t e d Board r e v i e w 
o f t h e second o r d e r on February 2, 1990. 

FINDINGS OF ULTIMATE FACT 

The Refe r e e ' s December 20, 1989 d i s m i s s a l o r d e r was n e i t h e r a b a t e d , w i t h 
drawn, s t a y e d , r e p u b l i s h e d , m o d i f i e d , nor appealed w i t h i n 30 days o f i t s 
i s s u a n c e . 

CONCLUSIONS OF LAW AND OPINION 

A Re f e r e e ' s o r d e r becomes f i n a l w i t h i n 30 days a f t e r t h e d a t e on w h i c h a 
copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , u n l e s s one o f t h e p a r t i e s r e q u e s t s 
Board r e v i e w under ORS 656.295. ORS 656.289(3). The t i m e w i t h i n w h i c h t o 
appeal an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e o r d e r had been " s t a y e d , " w i t h d r a w n 
o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r 
v. SAIF, 76 Or App 656, 659 (19 8 6 ) . 

Here, c l a i m a n t r e q u e s t e d r e v i e w o f t h e Referee's Febr u a r y 1, 1990 o r d e r 
d e n y i n g t h e M o t i o n t o Set Asid e Order o f D i s m i s s a l w i t h i n 30 days o f i t s 
i s s u a n c e . However, t h e February 1, 1990 o r d e r i s s u e d more t h a n 30 days a f t e r 
t h e December 20, 1989 d i s m i s s a l o r d e r . Moreover, t h e December 20, 1989 o r d e r 
was n e i t h e r a b a t e d , w i t h d r a w n , s t a y e d , m o d i f i e d , nor r e p u b l i s h e d p r i o r t o t h e 
is s u a n c e o f t h e Februa r y 1, 1990 o r d e r . 

The Refe r e e ' s Febr u a r y 1, 1990 o r d e r c o n t a i n e d a s t a t e m e n t o f a p p e a l 
r i g h t s . However, a Referee cannot e x t e n d t h e appeal p e r i o d beyond t h e t i m e p e r 
m i t t e d by s t a t u t e . Farmers I n s u r a n c e Group v. SAIF, 301 Or 612, 619 ( 1 9 8 6 ) . 
S i n c e t h e 30-day s t a t u t o r y appeal p e r i o d from The Referee's December 20, 1989 
o r d e r e l a p s e d unabated w i t h o u t a t i m e l y r e q u e s t f o r Board r e v i e w , i t has become 
f i n a l by o p e r a t i o n o f law. See ORS 656.289(3); I n t e r n a t i o n a l Paper Co. , s u p r a ; 
Farmers I n s u r a n c e Group, supra. Moreover, because t h e December 20, 1989 d i s 
m i s s a l o r d e r had become f i n a l , we f i n d t h a t Referee M i l l e r l a c k e d j u r i s d i c t i o n 
t o i s s u e her F e b r u a r y 1, 1990 o r d e r . See ORS 656.289(3); I n t e r n a t i o n a l Paper 
Co., s u p r a ; Farmers I n s u r a n c e Group, supra. Consequently, t h e F e b r u a r y 1, 1990 
o r d e r i s a n u l l i t y . 

Based on t h e f o r e g o i n g r e a s o n i n g , we conclude t h a t we l a c k j u r i s d i c t i o n t o 
c o n s i d e r c l a i m a n t ' s r e q u e s t f o r Board r e v i e w o f e i t h e r t h e December 20, 1989 
Order o f D i s m i s s a l o r t h e February 1, 1990 o r d e r d e n y i n g t h e M o t i o n t o ' S e t A s i d e 
Order o f D i s m i s s a l . A c c o r d i n g l y , t h e r e q u e s t f o r r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
SUSANNAH RATEAU, Claimant 
WCB Case No. 88-07541 

ORDER ON REVIEW 
Ber n t A. Hansen, Claimant A t t o r n e y 

John M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Bethlahmy's o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order award o f 5 p e r c e n t (7.5 degrees) s c h e d u l e d perma
nent d i s a b i l i t y f o r each f o r e a r m . On r e v i e w , t h e i s s u e i s e x t e n t o f schedul e d 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t does s u f f e r f r o m a c h r o n i c c o n d i t i o n t h a t 
l i m i t s r e p e t i t i v e use o f a scheduled body p a r t and a f f i r m e d a D e t e r m i n a t i o n 
Order award o f 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r each f o r e a r m . On 
r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o an i n c r e a s e d award o f sched
u l e d permanent d i s a b i l i t y . 

C l a i m a n t f i r s t argues t h a t t h e Board s h o u l d c o n s i d e r h er t i m e l y appeal 
f r o m t h e e a r l i e r December 28, 1987 D e t e r m i n a t i o n Order and e v a l u a t e her d i s a b i l 
i t y under t h e t h e n a p p l i c a b l e g u i d e l i n e s s e t f o r t h i n fo r m e r OAR 436-30-380 e t 
seq. Under t h o s e g u i d e l i n e s , c l a i m a n t contends t h a t she i s e n t i t l e d t o a sepa
r a t e award o f schedul e d permanent d i s a b i l i t y f o r her d i s a b l i n g p a i n . We 
d i s a g r e e . 

Where t h e r e a r e r e q u e s t s f o r h e a r i n g d a t e d b o t h b e f o r e and a f t e r J u l y 1, 
1988, and t h e D e t e r m i n a t i o n Orders are c o n s o l i d a t e d f o r t h e purposes o f h e a r i n g , 
t h e " s t a n d a r d s " i n e f f e c t on t h e dat e c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y 
a p p l y t o t h e r a t i n g o f permanent p a r t i a l d i s a b i l i t y . Wade A. Webster, 42 Van 
N a t t a 1707 ( 1 9 9 0 ) . 

Here, c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y on August 3 1 , 1989. Her 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order da t e d October 3, 1989. T h e r e f o r e , t h e 
" s t a n d a r d s " adopted e f f e c t i v e January 1, 1989, former OAR 436-35-001, e t seq. , 
a p p l y t o t h e r a t i n g o f her permanent p a r t i a l d i s a b i l i t y . Under t h o s e s t a n d a r d s , 
p a i n i s c o n s i d e r e d o n l y t o t h e e x t e n t t h a t i t r e s u l t s i n "measurable i m p a i r 
ment." Former OAR 436-35-320(1). T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a 
s e p a r a t e award f o r d i s a b l i n g p a i n . S h e i l a A. Davison, 42 Van N a t t a 2350 (1 9 9 0 ) . 

C l a i m a n t n e x t contends t h a t t h e October 3, 1989 D e t e r m i n a t i o n Order s h o u l d 
have awarded a d d i t i o n a l permanent d i s a b i l i t y , because her c o n d i t i o n had perma
n e n t l y worsened s i n c e t h e l a s t arrangement o f compensation, w h i c h c l a i m a n t 
b e l i e v e s i s t h e December 28, 1987 D e t e r m i n a t i o n Order. 

C l a i m a n t i s c o r r e c t t h a t , i n o r d e r t o r e c e i v e an i n c r e a s e d award o f perma
ne n t d i s a b i l i t y a f t e r t h e r e o p e n i n g o f a c l a i m , an i n j u r e d w o r k e r must demon
s t r a t e t h a t h er c o n d i t i o n has permanently worsened s i n c e t h e l a s t award o r 
arrangement o f compensation. Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) . However, i n 
t h i s case, t h e December 28, 1987 D e t e r m i n a t i o n Order i s n o t a f i n a l award o r 
arrangement o f compensation. To t h e c o n t r a r y , i t i s p r e s e n t l y b e f o r e t h i s 
Board, f o l l o w i n g a t i m e l y r e q u e s t f o r h e a r i n g , t h e r e o p e n i n g o f t h e c l a i m p r i o r 
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t o h e a r i n g , t h e r e c l o s u r e o f t h e c l a i m by t h e October 3, 1989 D e t e r m i n a t i o n 
Order, a n o t h e r t i m e l y r e q u e s t f o r h e a r i n g and t h e subsequent c o n s o l i d a t i o n o f 
t h e D e t e r m i n a t i o n Orders f o r h e a r i n g . The f i n a l i t y r e q u i r e d has n o t y e t 
a t t a c h e d . C o n s e q u e n t l y , c l a i m a n t ' s argument t h a t her c o n d i t i o n has p e r m a n e n t l y 
worsened a f t e r a f i r s t award o f compensation i s prem a t u r e . 

C l a i m a n t n e x t contends t h a t t h e o c c a s i o n a l numbness i n her thumb, i n d e x 
and m i d d l e f i n g e r e n t i t l e s her t o an award under t h e l o s s o f s e n s a t i o n s t a n 
d a r d s . However, f o r m e r OAR 436-35-110(b) p r o v i d e s t h a t t h e r e i s no r a t a b l e l o s s 
o f s e n s a t i o n i f enough s e n s i t i v i t y remains t o d i s t i n g u i s h two p i n p r i c k s s i x 
m i l l i m e t e r s a p a r t a p p l i e d a t t h e same t i m e . Because t h e r e i s no e v i d e n c e t h a t 
t h e p i n p r i c k t e s t had been performed on c l a i m a n t and t h a t her numbness met t h a t 
c r i t e r i a , c l a i m a n t has f a i l e d t o prove e n t i t l e m e n t t o an award under t h o s e 
s t a n d a r d s . 

C l a i m a n t f i n a l l y contends t h a t her weakness i n her r i g h t hand e n t i t l e s her 
t o an award f o r decreased g r i p s t r e n g t h . She acknowledges t h a t t h e r e were few 
p o s i t i v e f i n d i n g s o f d i m i n i s h e d g r i p s t r e n g t h . N o n e t h e l e s s , she argues t h a t t h e 
l a c k o f such f i n d i n g s i s i r r e l e v a n t because, a l t h o u g h she i s a b l e t o p e r f o r m 
w e l l on s t r e n g t h t e s t s when her w r i s t i s r e s t e d , such f i n d i n g s do n o t mean t h a t 
she d i d n o t have d i s a b l i n g p a i n when she used her w r i s t a t work. 

The R e f e r e e i s r e q u i r e d t o a p p l y t h e st a n d a r d s i n her r a t i n g o f permanent 
p a r t i a l d i s a b i l i t y . Those s t a n d a r d s p r o v i d e t h a t , i f t h e r e i s no measurable im
p a i r m e n t , no award o f scheduled permanent p a r t i a l d i s a b i l i t y i s a l l o w e d . Former 
OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . Because t h e r e was no measurable im p a i r m e n t o f d i m i n i s h e d 
g r i p s t r e n g t h , t h e Referee p r o p e r l y d e c l i n e d t o g r a n t such an award. 

We n o t e , however, t h a t n o t h i n g i n t h e r u l e s p r e v e n t s c l a i m a n t f r o m e s t a b 
l i s h i n g t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r 
l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . ORS 656.283(7) and 
656 . 2 9 5 ( 5 ) . A f t e r o ur de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t has 
f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o permanent d i s a b i l i t y i n excess o f t h a t i n d i 
c a t e d by t h e s t a n d a r d s . Consequently, we d e c l i n e t o i n c r e a s e c l a i m a n t ' s award 
beyond t h a t awarded by t h e D e t e r m i n a t i o n Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 30, 1990 i s a f f i r m e d . 

January 24, 1991 C i t e as 43 Van N a t t a 136 (1991) 

I n t h e M a t t e r o f . t h e Compensation o f 
JOHN T. SEIBER, Claimant 
WCB Case No. 89-14515 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t : (1) d e n i e d 
c l a i m a n t ' s request- f o r a d d i t i o n a l temporary p a r t i a l d i s a b i l i t y ; and (2) d e c l i n e d 
t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On 
r e v i e w , t h e i s s u e s a r e e n t i t l e m e n t t o temporary d i s a b i l i t y and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 

137 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 
Temporary D i s a b i l i t y 

The i s s u e i s whether c l a i m a n t , who became d i s a b l e d d u r i n g a work l a y o f f , 
i s e n t i t l e d t o t e m p o r a r y p a r t i a l d i s a b i l i t y f o r an a g g r a v a t i o n o f h i s o r i g i n a l 
compensable i n j u r y . The Referee concluded t h a t he was n o t , because a t t h e t i m e 
he became d i s a b l e d , he was n o t a "worker" w i t h i n t h e meaning o f t h e Worker's 
Compensation A c t . We d i s a g r e e . 

A c l a i m a n t i s e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y upon a g g r a v a t i o n o f 
a w o r k - r e l a t e d i n j u r y , p r o v i d e d t h a t t h e c l a i m a n t i s a member o f t h e work f o r c e 
a t t h e t i m e o f t h e a g g r a v a t i o n . C u t r i q h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . A 
c l a i m a n t i s deemed t o be i n t h e work f o r c e i f t h e c l a i m a n t , a l t h o u g h n o t em
p l o y e d a t t h e t i m e , i s w i l l i n g t o work and i s making r e a s o n a b l e e f f o r t s t o 
o b t a i n employment. Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254, 258 (1 9 8 9 ) . 

I n t h i s case, a l t h o u g h c l a i m a n t was n o t employed a t t h e t i m e he became 
d i s a b l e d , he was r e c e i v i n g unemployment b e n e f i t s . Because a p e r s o n must e s t a b 
l i s h t h a t he, i s a b l e , a v a i l a b l e , a c t i v e l y s e e k i n g and un a b l e t o o b t a i n employ
ment t o q u a l i f y f o r unemployment compensation, ORS 6 5 7 . 1 5 5 ( 1 ) ( c ) , c l a i m a n t ' s 
r e c e i p t o f such b e n e f i t s prima f a c i e demonstrates t h a t he i s w i l l i n g t o work and 
i s making r e a s o n a b l e e f f o r t s t o o b t a i n employment. The i n s u r e r o f f e r s no e v i 
dence i n r e b u t t a l t o t h i s evidence. 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t was a member o f t h e work f o r c e a t 
t h e t i m e o f t h e a g g r a v a t i o n o f h i s p r i o r w o r k - r e l a t e d i n j u r y . He i s t h e r e f o r e 
e n t i t l e d t o r e c e i v e temporary p a r t i a l d i s a b i l i t y f rom t h e d a t e h i s d o c t o r i n 
formed c l a i m a n t t h a t he was unable t o r e t u r n t o h i s r e g u l a r work, May 26, 1988, 
u n t i l t h e d a t e he was d e c l a r e d m e d i c a l l y s t a t i o n a r y , November 23, 1988. How
e v e r , we add t h a t unemployment b e n e f i t s r e c e i v e d d u r i n g t h a t p e r i o d may be 
t r e a t e d as r e c e i p t o f p o s t - i n j u r y e a r n i n g s and may be o f f s e t a g a i n s t payment o f 
t e m p o r a r y d i s a b i l i t y b e n e f i t s . See We l l s v. Pete Walker's Auto Body Shop, 86 Or 
App 739 ( 1 9 8 7 ) . 

P e n a l t y and R e l a t e d A t t o r n e y Fee 

Cl a i m a n t argues t h a t t h e Referee e r r e d i n f a i l i n g t o assess a p e n a l t y and 
r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n reasonable d e n i a l . We 
d i s a g r e e . 

A p e n a l t y and r e l a t e d a t t o r n e y f e e may be assessed when a c a r r i e r "unrea
s o n a b l y d e l a y s o r unre a s o n a b l y r e f u s e s t o pay compensation." ORS 656.262(10) 
and 6 5 6 . 3 8 2 ( 1 ) . The s t a n d a r d f o r an unreasonable d e n i a l i s whether t h e c a r r i e r 
had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e payments. "Unreasonableness" 
and " l e g i t i m a t e doubt" a r e t o be c o n s i d e r e d i n l i g h t o f a l l t h e i n f o r m a t i o n 
a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. Argonaut I n s u r a n c e 
Co. , 93 Or App 588 (1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 126 n.3 ( 1 9 8 5 ) . 

A l t h o u g h we have d e t e r m i n e d t h a t t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s r e 
qu e s t f o r a d d i t i o n a l t e mporary d i s a b i l i t y was improper, we do n o t f i n d t h a t i t s 
c o n d u c t was unr e a s o n a b l e . Given t h e f a c t s t h a t c l a i m a n t had l e f t work f o r 
reasons u n r e l a t e d t o h i s d i s a b i l i t y and was r e c e i v i n g unemployment compensation 
a t t h e t i m e o f h i s subsequent a g g r a v a t i o n , we b e l i e v e t h a t t h e i n s u r e r c o u l d 
have had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . A c c o r d i n g l y , an award o f a 
p e n a l t y and r e l a t e d a t t o r n e y f e e i s n o t w a r r a n t e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n w h i c h d e n i e d c l a i m a n t ' s r e q u e s t f o r a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y i s r e v e r s e d . The i n s u r e r i s o r d e r e d t o pay c l a i m a n t t e m p o r a r y d i s 
a b i l i t y b e n e f i t s f o r t h e p e r i o d between May 26, 1988 and November 23, 1988, l e s s 
unemployment compensation r e c e i v e d d u r i n g t h a t p e r i o d . C l a i m a n t ' s a t t o r n e y i s 
g r a n t e d 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . The re m a i n d e r o f t h e 
Refere e ' s o r d e r i s a f f i r m e d . 

January 24, 1991 C i t e as 43 Van N a t t a 138 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DUANE G. TAYLOR, Claimant 
WCB Case No. 89-07216 

ORDER ON REVIEW 
Royce, e t a l . , Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 
w h i c h : (1) g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n 
Order had awarded 77 p e r c e n t (246.4 degrees) unscheduled permanent d i s a b i l i t y 
f o r a low back i n j u r y and r e l a t e d p s y c h o l o g i c a l c o n d i t i o n ; and (2) o r d e r e d i t t o 
pay c l a i m a n t ' s c o u n s e l ' s o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e i n a lump sum. On 
r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y , and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n 
p a r t . 

FINDINGS OF FACT • 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Refer e e ' s o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On May 30, 1990, t h e Board i s s u e d i t s Order on Review w h i c h a f f i r m e d 
R e feree F i n k w i t h r e g a r d t o s e t t i n g a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . T h i s o r d e r was not appealed and has become 
f i n a l by o p e r a t i o n o f law. 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fact" as s e t f o r t h i n t h e R e f e r e e ' s 

o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 
We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e permanent t o t a l 

d i s a b i l i t y i s s u e as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

The R e f e r e e o r d e r e d t h a t c l a i m a n t ' s c o u n s e l ' s a t t o r n e y f e e , p a y a b l e o u t o f 
t h e i n c r e a s e d compensation, be p a i d i n a lump sum. We d i s a g r e e . 

OAR 438-15-085(1) a l l o w s a Referee o r t h e Board d i s c r e t i o n t o " o r d e r t h e 
payment o f approved a t t o r n e y fees d i r e c t l y t o c l a i m a n t ' s a t t o r n e y i n a lump sum 
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when t h e f e e i s t o be p a i d o u t o f an award o f compensation f o r permanent d i s 
a b i l i t y , " p r o v i d e d t h a t c l a i m a n t consents i n t h e a t t o r n e y r e t a i n e r agreement. 
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T h i s p r o v i s i o n uses t h e t e r m "permanent d i s a b i l i t y " and does n o t make a 
d i s t i n c t i o n between an award o f permanent p a r t i a l d i s a b i l i t y and an award o f 
permanent t o t a l d i s a b i l i t y . The d i f f e r e n c e between t h e two forms o f permanent 
d i s a b i l i t y , p a r t i c u l a r l y w i t h r e g a r d t o c e r t a i n t y o f amount, does c r e a t e a 
d i s t i n c t i o n w i t h r e g a r d t o t h e payment o f an approved a t t o r n e y f e e . 

The amount o f an award o f permanent p a r t i a l d i s a b i l i t y i s f i x e d by t h e 
number o f degrees o f permanent p a r t i a l d i s a b i l i t y awarded. T h e r e f o r e , an a t t o r 
ney f e e e q u a l t o 25 p e r c e n t o f t h e award, up t o t h e p r e s c r i b e d l i m i t , can be 
r e a d i l y d e t e r m i n e d . 

By c o n t r a s t t h e a c t u a l amount o f an award o f permanent t o t a l d i s a b i l i t y i s 
n o t a s t a t i c amount as i t i s p a i d p e r i o d i c a l l y d u r i n g t h e t i m e i n w h i c h a worker 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . F u r t h e r , an award o f permanent t o t a l d i s 
a b i l i t y i s s u b j e c t t o r e v i e w and p o s s i b l e r e d u c t i o n a t any t i m e . See ORS 
6 5 6 . 2 0 6 ( 5 ) ; OAR 436-30-065(1). T h e r e f o r e , a lump sum a t t o r n e y f e e award, e q u a l 
t o t h e maximum f e e a l l o w e d f o r o b t a i n i n g an award o f permanent t o t a l d i s a b i l i t y , 
may exceed 25 p e r c e n t o f c l a i m a n t ' s i n c r e a s e d compensation. Such an a t t o r n e y 
f e e w o u l d be i n v i o l a t i o n o f OAR 438-15-040(2). 

We c o n c l u d e t h e r e f o r e t h a t c l a i m a n t ' s c o u n s e l cannot be awarded a lump sum 
approved a t t o r n e y f e e f o r o b t a i n i n g a permanent t o t a l d i s a b i l i t y award. Rather, 
c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o 25 p e r c e n t o f each payment o f permanent t o t a l 
d i s a b i l i t y , up t o t h e maximum a t t o r n e y f e e a l l o w e d . See OAR 438-15-040(2) 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e fee_ f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e i s $2,500, t o be 
p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d 
e r e d t h e t i m e d e v o t e d t o the.case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d October 27, 1989, as supplemented November 15, 
1989, and as r e c o n s i d e r e d November 20, 1989, i s m o d i f i e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n which awarded c l a i m a n t ' s counsel a lump sum approved a t t o r 
ney f e e o f $4,600 i s m o d i f i e d . C l a imant's counsel i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h e Referee's o r d e r , n o t t o exceed $4,600, 
p a y a b l e i n t h e m o n t h l y i n s t a l l m e n t s as p r e s c r i b e d by ORS 6 5 6 . 2 1 6 ( 1 ) . The r e 
mainder o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e perma
n e n t t o t a l d i s a b i l i t y i s s u e , c l a i m a n t ' s counsel i s awarded an assessed a t t o r n e y 
f e e o f $2,500, p a y a b l e by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
SHARON K. VANBUREN, Claimant 

WCB Case No. 89-22405 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h : ( 1 ) fou n d 
t h a t c l a i m a n t was n o t e n t i t l e d t o have her c l a i m c l o s e d by D e t e r m i n a t i o n Order; 
and (2) d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r t h e s e l f -
i n s u r e d employer's a l l e g e d l y unreasonable f a i l u r e t o submit t h e c l a i m f o r 
c l o s u r e . On r e v i e w , t h e i s s u e s a r e whether c l a i m a n t i s e n t i t l e d t o c l a i m 
c l o s u r e , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t f i l e d a c l a i m f o r l e f t w r i s t , hand and elbow p a i n i n F e b r u a r y 
1984. EBI, a s e l f - i n s u r e d employer, accepted t h e c l a i m . M e d i c a l r e p o r t s f r o m 
t h a t p e r i o d i n d i c a t e t h a t c l a i m a n t had t e n d o n i t i s o f b o t h arms. EBI c l o s e d t h e 
c l a i m as n o n d i s a b l i n g on March 13, 1985. 

C l a i m a n t l a t e r began w o r k i n g f o r a d i f f e r e n t employer. On Oct o b e r 12, 
1987, she f i l e d a c l a i m w i t h t h a t employer a l l e g i n g weakness and p a i n i n b o t h 
arms and b o t h hands. EBI and t h e i n s u r e r f o r t h e l a t e r employer b o t h d e n i e d 
r e s p o n s i b i l i t y . 

The r e s p o n s i b i l i t y case went t o h e a r i n g b e f o r e R eferee Leahy on F e b r u a r y 
19, 1988. R e f e r e e Leahy concluded: 

" I f i n d t h e October 1987 episode t o be an aggrava
t i o n o f t h e 1984 c l a i m , and not a new i n j u r y , r e l y 
i n g on t e s t i m o n y o f c o n t i n u o u s symptoms i f t h e 
w r i s t s were overused. I f i n d t h e u n d e r l y i n g c o n d i 
t i o n has n o t been worsened, r e l y i n g on Dr. B u t t o n ' s 
m e d i c a l e v i d e n c e t h a t c l a i m a n t i s b e t t e r a f t e r b e i n g 
o f f work f o r s e v e r a l months." 

R e f e r e e Leahy a l s o f o u n d t h a t EBI had accepted b i l a t e r a l arm c o n d i t i o n s . 

On March 1, 1989, c l a i m a n t ' s a t t o r n e y r e q u e s t e d t h a t EBI p r o c e s s t h e c l a i m 
t o a D e t e r m i n a t i o n Order. C l a i m a n t ' s a t t o r n e y r e p e a t e d l y r e q u e s t e d a D e t e r m i n a 
t i o n Order t h r o u g h October 1989. On November 2, 1989, EBI w r o t e t h e a t t o r n e y 
s t a t i n g : 

"Your c l i e n t ' s c l a i m has never been reopened. 
R e f e r e e Leahy i n d i c a t e d i n h i s O p i n i o n and Order 
t h a t t h e r e was no p o i n t ( s i c ) .307 o r d e r because t h e 
c l a i m a n t ' l o s t no t i m e from work.' Referee Leahy 
f o u n d EBI t o be r e s p o n s i b l e f o r ongoing .245 c a r e . 

"Your c l i e n t ' s c l a i m was c l o s e d by N o t i c e o f C l o s u r e 
d a t e d March 13, 1985. She d i d n o t appeal t h e N o t i c e 
o f C l o s u r e and t h e r e has n o t been a r e o p e n i n g o f t h e 
c l a i m . " 

C l a i m a n t t h e n r e q u e s t e d a h e a r i n g . 
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CONCLUSIONS OF LAW AND OPINION 
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The Referee h e l d and t h e employer contends t h a t c l a i m a n t i s p r e c l u d e d from 
o b t a i n i n g a D e t e r m i n a t i o n Order by Referee Leahy's o r d e r under t h e d o c t r i n e o f 
r e s j u d i c a t a . The Referee u n d e r s t o o d Referee Leahy t o have fou n d no wo r s e n i n g . 
T h e r e f o r e , she conclud e d t h a t , under Stepp v. SAIF, 304 Or 375 ( 1 9 8 7 ) , c l a i m a n t 
c o u l d n o t be e n t i t l e d t o an award f o r permanent d i s a b i l i t y . 

What Referee Leahy a c t u a l l y found was t h a t c l a i m a n t had s u s t a i n e d a com
p e n s a b l e a g g r a v a t i o n , b u t t h a t her u n d e r l y i n g c o n d i t i o n had n o t worsened. While 
a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n i s necessary t o s h i f t r e s p o n s i b i l i t y , a 
symptomatic w o r s e n i n g i s s u f f i c i e n t t o e s t a b l i s h a compensable a g g r a v a t i o n . The 
law o f t h e case i s t h a t c l a i m a n t has a compensable a g g r a v a t i o n c l a i m . Under f o r 
mer ORS 656.273 she i s e n t i t l e d t o c l a i m c l o s u r e and r a t i n g o f permanent d i s a b i l 
i t y . 

The Stepp case i s i n a p p o s i t e because i t d e a l s w i t h whether c l a i m a n t i s en
t i t l e d t o an award f o r permanent d i s a b i l i t y . I t does n o t d e a l w i t h t h e q u e s t i o n 
o f w hether c l a i m a n t i s e n t i t l e d t o have permanent d i s a b i l i t y d e t e r m i n e d . 

We c o n c l u d e t h a t EBI's f a i l u r e t o submit t h e c l a i m t o c l o s u r e was unreason
a b l e . R eferee Leahy had s p e c i f i c a l l y found a compensable a g g r a v a t i o n c l a i m . A 
compensable a g g r a v a t i o n c l a i m must be c l o s e d when c l a i m a n t becomes m e d i c a l l y s t a 
t i o n a r y . EBI d i d n o t submit t h i s c l a i m f o r c l o s u r e . A c c o r d i n g l y , we assess a 
p e n a l t y e q u a l t o 25 p e r c e n t o f any permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n 
Order, and a r e l a t e d a t t o r n e y f e e . ORS 656.262(10), 6 5 6 . 3 8 2 ( 1 ) ; Brenda H i n k l e , 
40 Van N a t t a 1655 (1 9 8 8 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e c o n c e r n i n g EBI's unreasonable 
c o n d u c t i s $850, t o be p a i d by EBI. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 9, 1990 i s r e v e r s e d . The c l a i m i s remanded 
t o EBI f o r p r o c e s s i n g c o n s i s t e n t w i t h t h i s o r d e r . C l a i m a n t i s awarded a p e n a l t y , 
e q u a l t o 25 p e r c e n t o f any permanent d i s a b i l i t y awarded upon c l a i m c l o s u r e . 
C l a i m a n t ' s a t t o r n e y i s awarded a rea s o n a b l e a t t o r n e y f e e o f $850 f o r p r e v a i l i n g 
on t h e p e n a l t y i s s u e . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f 
any i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, payable 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

J a nuary 24, 1991 C i t e as 43 Van N a t t a 141 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLEN L. WIEDRICH, Claimant 

WCB Case No. 89-23815 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f an a l l e g e d i n d u s t r i a l i n j u r y . 
On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

C l a i m a n t i s a garbage h a u l e r . On October 26, 1989, he n o t i c e d t h a t he was 
s t i f f and worked more s l o w l y t h a n u s u a l . He had s i m i l a r problems t h e n e x t day. 
He worked h i s whole sched u l e d s h i f t b o t h days. 

On October 27, 1989, a f t e r work, c l a i m a n t bent over t o p e t h i s dog and 
f e l t a sudden severe p a i n i n h i s low back. He sought c h i r o p r a c t i c t r e a t m e n t t h e 
n e x t day. C l a i m a n t ' s c o n d i t i o n i s a t e a r i n t h e annulus o f a lumbar d i s c , w i t h 
a s l i g h t d i s c p r o t r u s i o n . C l a i m a n t ' s c o n d i t i o n has r e s o l v e d and he has r e t u r n e d 
t o work. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
h i s work i s a m a t e r i a l cause o f h i s need f o r m e d i c a l t r e a t m e n t o r o f a d i s a b i l 
i t y . The Ref e r e e c o n c l u d e d t h a t c l a i m a n t has s u s t a i n e d h i s burden o f p r o o f . We 
d i s a g r e e . 

The h i s t o r y o f t h i s i n c i d e n t i s n o t s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m 
a n t ' s work i s a m a t e r i a l cause o f h i s severe p a i n which l e d t o h i s t i m e l o s s and 
m e d i c a l t r e a t m e n t . The mere f a c t t h a t c l a i m a n t i s a garbage h a u l e r who l i f t s 
heavy w e i g h t s r e p e t i t i v e l y and e x p e r i e n c e s some s t i f f n e s s , i s n o t s u f f i c i e n t t o 
e s t a b l i s h t h a t t h e work a c t i v i t i e s caused an i n c i d e n t o f severe p a i n w h i c h 
happened a f t e r work. Consequently, we conclude t h a t c a u s a t i o n i s a complex 
m e d i c a l q u e s t i o n w h i c h r e q u i r e s e x p e r t medical, e v i d e n c e . 

Dr. Kayser, t h e o r t h o p e d i s t who diagnosed t h e t o r n a n n u l u s , v o i c e s no 
o p i n i o n on c a u s a t i o n . Dr. Plewes, t h e c h i r o p r a c t o r , o p i n e s t h a t c l a i m a n t ' s work 
has caused numerous s t r a i n s and s p r a i n s . He opines t h a t c l a i m a n t s u f f e r e d a 
s t r a i n on October 27, 1989. He does n o t e x p l a i n t h e c o n n e c t i o n between t h e 
a l l e g e d s p r a i n and c l a i m a n t ' s severe o f f - w o r k p a i n w h i c h caused c l a i m a n t t o seek 
m e d i c a l a t t e n t i o n . We a r e unpersuaded by Dr. Plewes' o p i n i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e Referee's o r d e r which s e t a s i d e t h e i n s u r e r ' s d e n i a l 
i s r e v e r s e d . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Re f e r e e ' s 
$2,000 a t t o r n e y f e e award i s r e v e r s e d . The balance o f t h e Referee's o r d e r i s 
a f f i r m e d . 

J anuary 24., 1991 C i t e as 43 Van N a t t a 142 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ARBRA WILLIAMS, Claimant 

WCB Case Nos. 88-13474 & 88-13473 
ORDER ON REVIEW. 

R i c h a r d A. S l y , Claimant A t t o r n e y 
Norman Cole ( S a i f ) , Defense A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Knapp's o r d e r w h i c h : 
(1) u p h e l d EBI Companies' d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r c e r v i c a l 
s u r g e r y as n o t r e a s o n a b l e nor necessary; (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s 
d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r t h e same s u r g e r y ; (3) u p h e l d t h e SAIF 
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C o r p o r a t i o n ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r lumbar s u r g e r y ; (4) de
c l i n e d t o award an assessed a t t o r n e y f e e , payable by EBI Companies, f o r s e r v i c e s 
c o n c e r n i n g i t s d e n i a l o f c e r v i c a l s u r g e r y ; (5) d e c l i n e d t o assess a p e n a l t y o r 
r e l a t e d a t t o r n e y f e e a g a i n s t EBI Companies f o r an a l l e g e d l y u n t i m e l y d e n i a l . 
EBI Companies c r o s s - r e q u e s t s r e v i e w c o n t e n d i n g t h a t t h e Referee e r r e d i n f i n d i n g 
t h a t c l a i m a n t ' s need f o r c e r v i c a l s u r g e r y was m a t e r i a l l y r e l a t e d t o h i s Septem
ber 1981 compensable i n j u r y . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , 
r e s p o n s i b i l i t y , and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fa c t " as s e t f o r t h i n t h e Refer e e ' s o r d e r . 

ULTIMATE FINDINGS OF FACT 

We adopt t h e " U l t i m a t e F i n d i n g s o f Fact" as s e t f o r t h i n t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

C e r v i c a l S u r g e r y 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
t h e c e r v i c a l s u r g e r y as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c e r v i c a l s u r g e r y , c l a i m a n t must 
p r o v e t h a t t h e proposed s u r g e r y i s rea s o n a b l e and necessary as a r e s u l t o f h i s 
compensable i n j u r y . See ORS 656.245(1); Van B l o k l a n d v. Oregon H e a l t h Sciences 
U n i v e r s i t y , 87 Or App 694 (1 9 8 7 ) ; James v. SAIF, 81 Or App 80 ( 1 9 8 7 ) . 

A l t h o u g h c l a i m a n t has e s t a b l i s h e d t h a t h i s need f o r t h e proposed s u r g e r y 
i s m a t e r i a l l y r e l a t e d t o t h e compensable i n j u r y f o r whic h EBI i s r e s p o n s i b l e , he 
has n o t e s t a b l i s h e d t h a t t h e proposed s u r g e r y i s r e a s o n a b l e o r necessary. 
A c c o r d i n g l y , we agree w i t h t h e Referee t h a t EBI's d e n i a l s h o u l d be u p h e l d . 

As we have h e r e i n adopted t h e Referee's c o n c l u s i o n s and r e a s o n i n g w h i c h 
u p h e l d b o t h EBI's and SAIF's d e n i a l o f t h e c l a i m a n t ' s proposed c e r v i c a l s u r g e r y . 
We do n o t r e a c h t h e r e s p o n s i b i l i t y i s s u e . 

Lumbar Surgery 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e c o m p e n s a b i l i t y o f 
t h e lumbar s u r g e r y as s e t f o r t h i n t h e Referee's o r d e r . 

A t t o r n e y Fees 

C l a i m a n t contends t h a t he i s e n t i t l e d t o an a t t o r n e y f e e on t h e b a s i s t h a t 
he e s t a b l i s h e d t h a t h i s need f o r c e r v i c a l s u r g e r y was m a t e r i a l l y r e l a t e d t o h i s 
September 1981 compensable i n j u r y . We d i s a g r e e . 

EBI's d e n i a l o f c l a i m a n t ' s proposed c e r v i c a l s u r g e r y d e n i e d b o t h c a u s a t i o n 
and t h e need f o r s u r g e r y . Consequently, t o " s e t a s i d e " t h e d e n i a l , c l a i m a n t had 
t o p r o v e b o t h c a u s a t i o n and t h a t t h e proposed s u r g e r y was r e a s o n a b l e and neces
s a r y . He d i d n o t . Rather, he o n l y proved c a u s a t i o n . He d i d n o t pr o v e t h a t t h e 
proposed c e r v i c a l s u r g e r y was rea s o n a b l e and necessary. 
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Inasmuch as c l a i m a n t d i d n o t prove t h a t t h e proposed c e r v i c a l s u r g e r y was 
re a s o n a b l e and nece s s a r y , he d i d n o t f i n a l l y p r e v a i l as t o EBI's d e n i a l , b u t 
r a t h e r p r o v e d one element o f h i s c l a i m . A c c o r d i n g l y , c l a i m a n t i s n o t e n t i t l e d 
t o an assessed a t t o r n e y f e e i n t h i s s i t u a t i o n . ORS 656 . 3 8 6 ( 1 ) ; Lynn M. E l l i o t t , 
42 Van N a t t a 23> 24 (1 9 9 0 ) . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g r e g a r d i n g t h e p e n a l t y and a t t o r n e y 
f e e i s s u e as s e t f o r t h i n t h e Referee's o r d e r . See L l o y d L. C r i p e , 41 Van N a t t a 
1774 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 1, 1990, as r e c o n s i d e r e d A p r i l 24, 1990, 
i s a f f i r m e d . 

J anuary 24, 1991 ; C i t e as 43 Van N a t t a 144 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NORMAN L. WINTER, Claimant 

WCB Case No. 89-14002 
ORDER ON REVIEW 

A s p e l l , e t a l . , C l aimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s , r e v i e w o f Referee Peterson's o r d e r t h a t u p h e l d t h e i n 
s u r e r ' s d e n i a l o f h i s o c c u p a t i o n a l d i s e a s e c l a i m f o r a back c o n d i t i o n and h e a r t 
s u r g e r y . The i n s u r e r , i n i t s respondent's b r i e f , c r o s s - r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t d e c l i n e d t o d e t e r m i n e whether c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m was t i m e l y f i l e d . On r e v i e w , t h e i s s u e s ' a r e t i m e l i 
ness, c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACTS 

Cl a i m a n t has a h i s t o r y o f h y p e r t e n s i o n , c h e s t p a i n , and h e a r t p r o b l e m s , i n 
a d d i t i o n t o a l o n g - s t a n d i n g o v e r w e i g h t problem and g o u t . C l a i m a n t f i r s t sought 
m e d i c a l t r e a t m e n t f o r h i s back i n 1964 when he s u f f e r e d a back s t r a i n . That 
c o n d i t i o n r e s o l v e d . 

I n 1973, c l a i m a n t s t a r t e d w o r k i n g f o r t h e employer as a backhoe d r i v e r . 
He worked a p p r o x i m a t e l y 8 t o 10 months o u t o f t h e year i n t h a t c a p a c i t y . The 
remai n d e r .of each y e a r , c l a i m a n t d i d o t h e r work f o r t h e employer, o r was l a i d 
o f f . 

C l a i m a n t d i d n o t seek t r e a t m e n t f o r h i s back from 1964 u n t i l 1974, when x-
r a y s r e v e a l e d d e g e n e r a t i v e a r t h r i t i s i n c l a i m a n t ' s s p i n e . C l a i m a n t s t a r t e d 
t r e a t i n g w i t h Dr. Balme, M.D., i n 1982. 

I n J anuary 1987, c l a i m a n t e x p e r i e n c e d an onset o f back p a i n and Dr. Balme 
r e l e a s e d him f r o m work. Claimant was o f f work u n t i l F e b r u a r y 1987. C l a i m a n t 
d i d n o t seek t r e a t m e n t f o r back problems from February 1987 u n t i l A p r i l 1989. 

C l a i m a n t was o f f work i n t h e w i n t e r s o f 1988 and 1989. He worked p a r t -
t i m e f o r t h e employer i n March and A p r i l 1989, and t h e n i n May 1989, he r e t u r n e d 
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t o r e g u l a r f u l l - t i m e work as a backhoe d r i v e r . By May 1989, c l a i m a n t r e t u r n e d 
t o Balme f o r i n c r e a s e d back symptoms. Balme a g a i n r e l e a s e d c l a i m a n t f r o m work. 

C l a i m a n t ' s back problems were f i r s t a s s o c i a t e d w i t h c l a i m a n t ' s work a c t i v 
i t i e s i n A p r i l 1989. I n May 1989, w h i l e a myelogram was b e i n g p e r f o r m e d , t h e 
immediate need f o r a pacemaker was det e r m i n e d . C l a i m a n t underwent s u r g i c a l 
i n s e r t i o n o f a pacemaker t h e same day as t h e myelogram. F i v e days l a t e r , back 
s u r g e r y was p e r f o r m e d . Claimant f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m on May 
12, 1989. 

<* 

On J u l y 12, 1989, t h e i n s u r e r denied c l a i m a n t ' s c u r r e n t back c o n d i t i o n and 
t h e m e d i c a l s e r v i c e s a s s o c i a t e d w i t h t h e pacemaker s u r g e r y . C l a i m a n t r e q u e s t e d 
a h e a r i n g . 

C l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s back c o n d i t i o n was t i m e l y 
f i l e d . 

C l a i m a n t ' s work a c t i v i t i e s , which i n v o l v e d a s e r i e s o f t r a u m a t i c e v e n t s , 
were a m a t e r i a l l y c o n t r i b u t i n g cause o f i n c r e a s e d back symptoms w h i c h r e q u i r e d 
m e d i c a l s e r v i c e s . 

C l a i m a n t ' s pacemaker s u r g e r y was a necessary p r e l u d e t o h i s back s u r g e r y . 

CONCLUSIONS OF LAW AND OPINION 
T i m e l i n e s s 

The Referee d i d not address t h e i n s u r e r ' s c o n t e n t i o n t h a t c l a i m a n t ' s occu
p a t i o n a l d i s e a s e c l a i m was n o t t i m e l y f i l e d . We proceed t o address t h a t i s s u e . 

The i n s u r e r a s s e r t s t h a t i t was p r e j u d i c e d by u n t i m e l y n o t i c e o f c l a i m - ' 
a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m , c o n t e n d i n g t h a t i t was n o t u n t i l May 1989 t h a t 
c l a i m a n t f i r s t gave n o t i c e t h a t he had a back problem w h i c h c o u l d have been 
caused by h i s work a c t i v i t i e s . The i n s u r e r contends t h a t c l a i m a n t knew o f t h e 
o c c u p a t i o n a l d i s e a s e f o r over two y e a r s , a s s e r t i n g t h a t c l a i m a n t ' s m i s s i n g work 
d u r i n g 1986 and 1987 e s t a b l i s h e d a knowledge t h a t t h e t i m e o f f work due t o back 
p a i n was r e l a t e d t o h i s work a c t i v i t i e s . We d i s a g r e e . 

W h i l e we agree t h a t t h e i n s u r e r f i r s t r e c e i v e d n o t i c e o f t h e p o s s i b i l i t y 
t h a t c l a i m a n t ' s back c o n d i t i o n was r e l a t e d t o work i n May 1989, we do n o t f i n d 
t h a t t h e c l a i m was u n t i m e l y f i l e d . 

Former 6 5 6 . 8 0 7 ( 1 ) ( b ) p r o v i d e s , i n p e r t i n e n t p a r t , t h a t : 

" ( 1 ) A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d 
u n l e s s a c l a i m i s f i l e d w i t h t h e i n s u r e r . . . by 
which e v e r i s t h e l a t e r o f t h e f o l l o w i n g d a t e s : 

" ( a ) One year from t h e d a t e t h e worker f i r s t d i s c o v 
e r e d , o r i n t h e e x e r c i s e o f re a s o n a b l e c a r e s h o u l d 
have d i s c o v e r e d , t h e o c c u p a t i o n a l d i s e a s e ; o r 

"( b ) One year from t h e d a t e t h e c l a i m a n t becomes 
d i s a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t t h e 
c l a i m a n t i s s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e . " 
(Emphasis added). 

C l a i m a n t ' s c u r r e n t back c o n d i t i o n was f i r s t r e l a t e d t o c l a i m a n t ' s work 
a c t i v i t i e s by c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Balme, i n May 1989. Because 
f o r m e r ORS 656.807 p r o v i d e s t h a t an o c c u p a t i o n a l d i s e a s e c l a i m must be f i l e d by 
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t h e " l a t e r " o f c e r t a i n d a t e s , because c l a i m a n t ' s p h y s i c i a n f i r s t i n d i c a t e d t h a t 
c l a i m a n t ' s c u r r e n t back c o n d i t i o n was r e l a t e d t o c l a i m a n t ' s work i n May 1989, and 
because c l a i m a n t f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m i n May 1989, we f i n d t h a t 
c l a i m a n t t i m e l y f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m . 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c u r r e n t back c o n d i t i o n was n o t compens
a b l e . We d i s a g r e e . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y caused 
t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . C l a i m 
a n t ' s l a s t exposure t o t h e work which he a l l e g e s caused i n c r e a s e d back symptoms 
was i n May 1989. A c c o r d i n g l y , t h e o c c u p a t i o n a l d i s e a s e law, w h i c h became e f f e c 
t i v e January 1, 1988, i s a p p l i c a b l e . See Johnson, supra, a t 146-48; Donna E. 
Aschbacher, 41 Van N a t t a 1242 (1989). 

Here, c l a i m a n t ' s work a c t i v i t i e s as a backhoe d r i v e r i n c l u d e d r e p e t i t i v e 
t w i s t i n g , b e n d i n g and b o u n cing m o t i o n s . C o n s i d e r i n g such c i r c u m s t a n c e s , we con
c l u d e t h i s c l a i m i s f o r a c o n d i t i o n r e s u l t i n g from a " s e r i e s o f t r a u m a t i c e v e n t s 
o r o c c u r r e n c e s " p u r s u a n t t o former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

To e s t a b l i s h t h a t h i s c o n d i t i o n i s compensable under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t need not prove a worsening o f a p r e e x i s t i n g c o n d i t i o n . 
R a t h e r , he must p r o v e t h a t h i s work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f 
e i t h e r i n c r e a s e d symptoms o r a worsening o f t h e u n d e r l y i n g c o n d i t i o n r e q u i r i n g 
m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y and t h a t such w o r s e n i n g o r i n c r e a s e d 
symptoms r e s u l t e d f r o m a s e r i e s o f t r a u m a t i c e v e n t s o r o c c u r r e n c e s . Former ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, supra. 

C l a i m a n t ' s c u r r e n t back c o n d i t i o n was t r e a t e d o r e v a l u a t e d by Dr.' Balme, 
Dr. F u l l e r and Dr. Tennyson. Claimant contends t h a t t h e o p i n i o n o f h i s t r e a t i n g 
p h y s i c i a n , Dr. Balme, s h o u l d be r e l i e d upon i n d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f 
h i s c l a i m . We agree. 

G e n e r a l l y , t h e Board g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n , u n l e s s t h e r e a r e p e r s u a s i v e reasons t o do o t h e r w i s e . W e i l a n d v. SAIF, 
64 Or App 810, 814 ( 1 9 8 3 ) . F u r t h e r , when t h e r e i s a d i s p u t e between m e d i c a l ex
p e r t s , t h e g r e a t e r w e i g h t w i l l be g i v e n t o those m e d i c a l o p i n i o n s w h i c h a r e b o t h 
w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 
262 ( 1 9 8 6 ) ; See Hammons v. P e r i n i Corp., 43 Or App 299, 302 ( 1 9 7 9 ) . 

Dr. Balme was t h e o n l y p h y s i c i a n t o t r e a t c l a i m a n t ' s back c o n d i t i o n . Dr. 
F u l l e r , M.D. r e p r e s e n t i n g t h e Western M e d i c a l C o n s u l t a n t s , examined c l a i m a n t as 
p a r t o f an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . Dr. Tennyson, n e u r o l o g i c a l c o n s u l 
t a n t , n e i t h e r t r e a t e d nor examined c l a i m a n t . Tennyson o n l y r e v i e w e d c l a i m a n t ' s 
h i s t o r y and m e d i c a l r e p o r t s . 

I n October 1989, Dr. Balme op i n e d t h a t c l a i m a n t ' s work as a heavy equipment 
o p e r a t o r caused a w o r s e n i n g o f h i s u n d e r l y i n g low back c o n d i t i o n , r e a s o n i n g t h a t 
p r o l o n g e d s i t t i n g and d r i v i n g a p i e c e o f equipment, t h a t i s c o n t i n u a l l y bumping, 
c o u l d a g g r a v a t e a n . a r t h r i t i c c o n d i t i o n . i n t h e s p i n e . (Ex. 48B). F u r t h e r , a f t e r 
n o t i n g t h a t c l a i m a n t ' s j o b i n v o l v e d r e p e t i t i v e trauma, Balme o p i n e d t h a t c l a i m 
a n t ' s j o b was a c o n t r i b u t i n g cause o f h i s i n c r e a s e d symptoms. I d . F i n a l l y , 
Balme t e s t i f i e d t h a t c l a i m a n t ' s performance as a heavy equipment o p e r a t o r s i g n i f 
i c a n t l y c o n t r i b u t e d t o c l a i m a n t ' s c u r r e n t c o n d i t i o n , f o r a m i n a l s t e n o s i s , f o r 
w h i c h c l a i m a n t sought m e d i c a l t r e a t m e n t and r e s u l t e d i n c l a i m a n t ' s May 1989 back 
s u r g e r y . 
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I n June 1989, Dr. F u l l e r o p i ned t h a t c l a i m a n t ' s back c o n d i t i o n worsened and 
p r o g r e s s e d d u r i n g t h e 16 y e a r s he had worked f o r t h e employer, b u t c o n c l u d e d t h a t 
c l a i m a n t ' s work a c t i v i t i e s were not a "major" c o n t r i b u t i n g cause o f h i s c u r r e n t 
c o n d i t i o n . F u l l e r a t t r i b u t e d c l a i m a n t ' s problem t o b e i n g o v e r w e i g h t , t h e p r o - , 
g r e s s i v e n a t u r e o f d e g e n e r a t i v e a r t h r i t i s , and c l a i m a n t ' s o n g o i n g g o u t . F u l l e r 
d i d n o t s p e c i f i c a l l y address whether o r not c l a i m a n t ' s work a c t i v i t i e s caused 
c l a i m a n t ' s i n c r e a s e d symptoms. F u l l e r merely o p i n e d t h a t c l a i m a n t ' s p r e e x i s t i n g 
back c o n d i t i o n worsened d u r i n g t h e t i m e he worked f o r t h e employer. 

A f t e r our r e v i e w o f Dr. F u l l e r ' s o p i n i o n , we f i n d t h a t i t i s n o t h e l p f u l t o 
a d e t e r m i n a t i o n o f c o m p e n s a b i l i t y as i t i s i n t e r n a l l y i n c o n s i s t e n t and addresses 
t h e wrong s t a n d a r d o f p r o o f r e g a r d i n g o c c u p a t i o n a l d i s e a s e c l a i m s . Under former 
ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , t h e t e s t c e n t e r s on " m a t e r i a l " c o n t r i b u t i n g cause, r a t h e r t h a n 
"major" c o n t r i b u t i n g cause. See Donna E. Aschbacher, supra. 

W i t h r e s p e c t t o Dr. Tennyson's o p i n i o n , we f i n d i t l i k e w i s e u n p e r s u a s i v e . 
Tennyson's i n i t i a l r e p o r t was merely a c o n c l u s o r y two p a r a g r a p h r e p o r t w h i c h con
c u r r e d w i t h t h e o p i n i o n o f Dr. F u l l e r . Tennyson l a t e r t e s t i f i e d t h a t a m a t e r i a l 
c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n was c l a i m a n t ' s w e i g h t 
p r o b l e m . We do n o t f i n d Tennyson's o p i n i o n p e r s u a s i v e , however, because i t i s 
n o t c o m p l e t e . W h i l e Dr. Tennyson d i d p r o v i d e an o p i n i o n r e g a r d i n g t h e cause o f 
c l a i m a n t ' s back c o n d i t i o n , he d i d n o t render an o p i n i o n as t o whether o r n o t 
c l a i m a n t ' s work a c t i v i t i e s caused, i n m a t e r i a l p a r t , h i s i n c r e a s e d symptoms. 

T h e r e f o r e , because Dr. Tennyson d i d not t r e a t o r e v a l u a t e c l a i m a n t , because 
h i s o p i n i o n i s i n c o m p l e t e and c o n c l u s o r y r e g a r d i n g c a u s a t i o n , we do n o t f i n d i t 
p e r s u a s i v e . Weiland, supra; Somers, supra; Moe v. C e i l i n g Systems, 44 Or App 429 
( 1 9 8 0 ) . 

We f i n d no p e r s u a s i v e reason not t o d e f e r t o c l a i m a n t ' s t r e a t i n g p h y s i c i a n , 
Dr. Balme. Balme t r e a t e d c l a i m a n t s i n c e 1982 and was w e l l aware o f c l a i m a n t ' s 
p r i o r m e d i c a l h i s t o r y . We a l s o f i n d t h a t h i s o p i n i o n was w e l l - r e a s o n e d . Fur
t h e r , h i s o p i n i o n r e g a r d i n g " s i g n i f i c a n t c o n t r i b u t i o n " c o n v i n c e s us t h a t c l a i m 
a n t ' s work a c t i v i t i e s were a t l e a s t a m a t e r i a l c o n t r i b u t i n g cause o f h i s i n 
c r e a s e d symptoms. T h e r e f o r e , we f i n d Dr. Balme's o p i n i o n p e r s u a s i v e . Weiland, 
s u p r a ; Somers, supra; Hammons, supra. 

F i n a l l y , we n o t e t h a t c l a i m a n t ' s work a c t i v i t i e s as a heavy equipment oper
a t o r , and as a backhoe d r i v e r s p e c i f i c a l l y , which i n c l u d e d r e p e t i t i v e b o u n c i n g , 
t w i s t i n g and b e n d i n g , e s t a b l i s h e s t h a t c l a i m a n t ' s work i n v o l v e d a s e r i e s o f t r a u 
m a t i c e v e n t s . 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f 
h i s o c c u p a t i o n a l d i s e a s e c l a i m . 

M e d i c a l S e r v i c e s - Pacemaker Surgery 

The R eferee d i d n o t address c l a i m a n t ' s c o n t e n t i o n t h a t t h e need f o r pace
maker s u r g e r y was a necessary p r e l u d e t o h i s back s u r g e r y , and was, t h e r e f o r e , 
compensable. We proceed t o address t h a t i s s u e . 

C l a i m a n t has a p r e e x i s t i n g h e a r t c o n d i t i o n . The c o m p e n s a b i l i t y o f t h a t 
c o n d i t i o n i s n o t a t i s s u e . What i s a t i s s u e i s whether o r n o t t h e need f o r pace
maker s u r g e r y was a n a t u r a l consequence o f h i s compensable back c o n d i t i o n . 

I t i s w e l l s e t t l e d t h a t t h e employer i s l i a b l e f o r t h e n a t u r a l consequences 
f l o w i n g f r o m a compensable i n j u r y . W i l l i a m s v. Gates McDonald & Co., 300 Or 278, 
281 ( 1 9 8 5 ) ; P a t t i t u c c i v. Boise Cascade Corp., 8 Or App 503, 507-08 ( 1 9 7 2 ) . Fur
t h e r , a c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l t r e a t m e n t r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r 
r e l i e f o f p a i n . ORS 656.245(1); Wetzel v. Goodwin Bros., 50 Or App 10,1 ( 1 9 8 1 ) ; 
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See James v. Kemper I n s u r a n c e Co., 81 Or App 80, 84 (1986) L l o y d L. C r i p e , 41 Van 
N a t t a 1774 (1989) . 

The Supreme Co u r t has h e l d t h a t where a c l a i m a n t undergoes a s u r g i c a l p r o 
cedure w h i c h i s f o u n d t o be a necessary p r e l u d e t o a second,, compensable s u r g i c a l 
p r o c e d u r e , t h e f i r s t s u r g i c a l procedure i s l i k e w i s e compensable. See W i l l i a m s , 
s u p r a . 

Here, t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s h e a r t p h y s i c i a n , Dr. McDowell, 
o p i n e d t h a t i t was " m e d i c a l l y necessary t o i n s e r t a c a r d i a c pacemaker p r i o r t o 
p e r f o r m i n g o r t h o p e d i c s u r g e r y on [ c l a i m a n t ' s ] low back." (Ex. 48A). There i s no 
ev i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s pacemaker s u r g e r y 
was a ne c e s s a r y p r e l u d e t o c l a i m a n t ' s subsequent back s u r g e r y . C o n s e q u e n t l y , we 
f i n d t h a t c l a i m a n t ' s pacemaker s u r g e r y was a n a t u r a l consequence o f c l a i m a n t ' s 
compensable back c o n d i t i o n , and i s , t h e r e f o r e , compensable under f o r m e r ORS 
656.245. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e o c c u p a t i o n a l d i s e a s e and 
h e a r t s u r g e r y i s s u e s i s $3,000, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e com
p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t s i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 17, 1990, i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s s e t a s i d e and t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g 
a c c o r d i n g t o law. For s e r v i c e s a t h e a r i n g and on Board r e v i e w , c l a i m a n t ' s a t t o r 
ney i s awarded a r e a s o n a b l e assessed f e e o f $3,000, p a y a b l e by t h e i n s u r e r . 

J a n uary 25, 1991 C i t e as 43 Van N a t t a 148 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERYL J . GLOS, Claimant 
WCB Case No. C0-00647 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Coons & Cole, Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On December 3 1 , 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $1,600 by C o n n e c t i c u t I n d e m n i t y / E B I 
Companies, c l a i m a n t f u l l y r e l e a s e s her r i g h t t o f u t u r e w o r k e r ' compensation 
b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . We s e t a s i d e t h e 
proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed c l a i m d i s p o s i t i o n agreement i f we f i n d 
t h a t i t i s "unreasonable as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A propose d 
d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
Here, a d i s p u t e d c l a i m s e t t l e m e n t (DCS) was s u b m i t t e d as p a r t o f t h e c l a i m d i s 
p o s i t i o n agreement document. The Board r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n 
agreement be i n a s e p a r a t e document from a d i s p u t e d c l a i m s e t t l e m e n t . OAR 438-
0 0 9 - 0 1 0 ( 7 ) ; OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( b ) . The r u l e s f u r t h e r i n s t r u c t t h a t any document 
f i l e d f o r a p p r o v a l by t h e Board as a c l a i m d i s p o s i t i o n agreement w h i c h does n o t 
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comply w i t h t h i s r u l e s h a l l be d i s a p p r o v e d as unreasonable as a m a t t e r o f law 
p u r s u a n t t o ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . OAR 438-09-020(2). We f u r t h e r n o t e t h a t t h e 
p a r a g r a p h ("order c l a u s e " ) t h a t i s r e q u i r e d t o be l o c a t e d a t t h e c o n c l u s i o n o f 
t h e document a f t e r t h e s i g n a t u r e l i n e s f o r t h e p a r t i e s i s m i s s i n g . See OAR/438-
09-020 ( 1 ) ( c ) . A c c o r d i n g l y , t h e Board f i n d s t h a t t h e agreement i s un r e a s o n a b l e 
as a m a t t e r law and s e t s i t a s i d e . See ORS 656.236(2); L o u i s R. Anava, supra. 
F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e v i s e d 
agreement. 

I T IS SO ORDERED. 

Janu a r y 25, 1991 C i t e as 43 Van N a t t a 149 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VALARIE J . HENDERSON, Claimant 

WCB Case No. 90-00457 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee T. Lavere Johnson's o r d e r t h a t de
c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e f a i l 
u r e t o t i m e l y pay an approved a t t o r n e y f e e . The i s s u e on r e v i e w i s p e n a l t i e s 
and a t t o r n e y f e e s . 

The Board a f f i r m s and adopts t h e Referee's o r d e r , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . o 

Pursuant t o OAR 436-60-150(1) compensation i s deemed p a i d when d e p o s i t e d 
i n t h e U.S. M a i l t o t h e c o r r e c t address o r l a s t known address o f t h e r e c i p i e n t . 
We concur t h a t t h e i n s u r e r ' s s i x - d a y d e l a y i n p a y i n g c l a i m a n t ' s approved a t t o r 
ney f e e , due t o an u n i n t e n t i o n a l m i s d i r e c t i o n o f t h e payment check, was n o t un
r e a s o n a b l e . A c c o r d i n g l y , even though t h e r e was u n t i m e l y payment o f compensa
t i o n , p e n a l t i e s and a t t o r n e y fees a r e n o t w a r r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d May 9, 1990 i s a f f i r m e d . 

J a nuary 25, 1991 C i t e as 43 Van N a t t a 149 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VICTOR H. KANE, Claimant 
WCB Case No. 89-10978 

ORDER ON REVIEW 
W i l l i a m Skalak, Claimant A t t o r n e y 

James L. Edmunson, A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and How e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h g r a n t e d perma
ne n t t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order had awarded 16 p e r c e n t 
(51.2 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y f o r a back c o n d i t i o n . 
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On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y , ' i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s p r e e x i s t i n g M u l t i p l e S c l e r o s i s (MS) i n t e r f e r e s w i t h t r e a t m e n t 
f o r , and has p r e v e n t e d r e c o v e r y from, h i s i n d u s t r i a l i n j u r y . I n a d d i t i o n , 
c l a i m a n t ' s i n d u s t r i a l i n j u r y i s a m a t e r i a l cause o f a wo r s e n i n g o f h i s MS 
c o n d i t i o n . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t i s w i l l i n g t o work and has made re a s o n a b l e e f f o r t s t o o b t a i n 
employment. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) p r o v i d e s i n r e l e v a n t p a r t : 

"'Permanent t o t a l d i s a b i l i t y ' means t h e l o s s , i n c l u d i n g 
p r e e x i s t i n g d i s a b i l i t y , o f use o r f u n c t i o n o f any 
sch e d u l e d o r unscheduled p o r t i o n o f t h e body w h i c h 
p e r m a n e n t l y i n c a p a c i t a t e s t h e worker from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 

I n e v a l u a t i n g permanent t o t a l d i s a b i l i t y , we c o n s i d e r p r e e x i s t i n g d i s a b i l 
i t i e s and t h e i r impact on p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , 
as t h o s e c o n d i t i o n s e x i s t e d a t t h e t i m e o f c l a i m a n t ' s compensable i n j u r y o r t o 
t h e e x t e n t t h a t c l a i m a n t ' s compensable i n j u r y worsened t h e ' p r e e x i s t i n g c o n d i 
t i o n . S e a r l e s v. Joh n s t o n Cement, 101 Or App 589 (19 9 0 ) . I n a d d i t i o n , when'a 
p r e e x i s t i n g noncompensable c o n d i t i o n p r e v e n t s r e c o v e r y from a work i n j u r y , t h a t 
e f f e c t on t h e i n j u r y i s a l s o t a k e n i n t o c o n s i d e r a t i o n i n a d e t e r m i n a t i o n o f 
permanent t o t a l d i s a b i l i t y . Waremart, I n c . v. White, 85 Or App 122 ( 1 9 8 7 ) . 

I n t h i s case, Dr. W e l l s , l o n g - t i m e f a m i l y p h y s i c i a n , o p i n e d t h a t c l a i m 
a n t ' s MS p r o l o n g e d h i s r e c o v e r y from t h e back s t r a i n . (Ex. 24 - 1 5 ) . H i s o p i n i o n 
i n t h i s r e g a r d i s c o r r o b o r a t e d by t h e Or t h o p a e d i c C o n s u l t a n t s and by Dr. 
Rosenbaum, t r e a t i n g n e u r o l o g i s t . The C o n s u l t a n t s concluded t h a t c l a i m a n t would 
have r e c o v e r e d f r o m h i s back s t r a i n May 1988, i f n o t f o r h i s MS. (Ex. 9 - 6 ) . 
Rosenbaum n o t e d c l a i m a n t ' s l o s s o f f u n c t i o n o f h i s lumbar s p i n e was "markedly 
e x a c e r b a t e d " by h i s p r e e x i s t i n g MS. (Ex. 15-4). There i s no m e d i c a l e v i d e n c e 
t o t h e c o n t r a r y . We, t h e r e f o r e , c o n s i d e r c l a i m a n t ' s back c o n d i t i o n as i t 
e x i s t s , i n c l u d i n g c o n t r i b u t i o n s t o t h e back c o n d i t i o n made by t h e MS. 

The Re f e r e e found t h a t c l a i m a n t ' s back i n j u r y c o n t r i b u t e d t o a w o r s e n i n g 
o f h i s d i s a b l i n g MS c o n d i t i o n . We agree. S i x months a f t e r t h e i n j u r y , Dr. 
W e l l s n o t e d t h a t , when c l a i m a n t decreases a c t i v i t y t o make h i s back more com
f o r t a b l e , " h i s MS w i l l g e t worse." (Ex. 2-8). Nine months l a t e r , W e l l s n o t e d 
t h a t c l a i m a n t ' s i n j u r y - r e l a t e d back spasms are d i s a b l i n g " i n t h e i r own r i g h t . " 
Moreover, he f o u n d t h a t m e d i c a t i o n f o r c l a i m a n t ' s back worsened c l a i m a n t ' s MS 
symptoms t o t h e e x t e n t t h a t he became w h e e l c h a i r bound. The same m e d i c a t i o n 
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made c l a i m a n t o t h e r w i s e l e s s a b l e t o work, because i t i n t e r f e r e d w i t h h i s c o g n i 
t i v e a b i l i t i e s . (Ex. 2 3 - 1 ) . 

F i n a l l y , c l a i m a n t and Dr. W e l l s agree t h a t c l a i m a n t would c u r r e n t l y be 
a b l e t o p e r f o r m a t a s e d e n t a r y j o b , b u t f o r h i s i n j u r y - r e l a t e d back c o n d i t i o n . 
( I d . ; T r . 5 3 ) . Due t o h i s back i n j u r y and i t s sequelae, i n c l u d i n g t h e i n j u r y -
r e l a t e d w o r s e n i n g o f h i s MS, c l a i m a n t i s p r e c l u d e d f r o m even s u b s e d e n t a r y work. 
A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t i s permanently i n c a p a c i t a t e d f r o m r e g u 
l a r l y p e r f o r m i n g work a t g a i n f u l employment, due t o h i s compensable i n j u r y . 

We a r e f u r t h e r persuaded t h a t c l a i m a n t i s w i l l i n g t o work, d e s p i t e h i s 
d i s a b i l i t y . We ar e a l s o persuaded t h a t he has made r e a s o n a b l e e f f o r t s t o f i n d 
employment. He a t t e m p t e d t o r e t u r n t o work on t h r e e o c c a s i o n s , subsequent t o 
h i s i n j u r y . I n January 1988, he at t e m p t e d t o f i l l h i s p r e - i n j u r y p o s i t i o n as a 
r e g i s t e r e d n u r s e . He was unable t o c o n t i n u e , due t o back p a i n , a f t e r two days. 
( T r . 3 1 ) . I n March 1988, he at t e m p t e d t o f i l l a s e d e n t a r y " m o n i t o r watch" p o s i 
t i o n a t t h e h o s p i t a l . He was a b l e t o do t h i s f o r t h r e e weeks and t h r e e days, a t 
f o u r h o u r s p e r day. Then p a i n f o r c e d him t o q u i t . ( T r . 3 8 ) . A y e a r l a t e r , he 
t r i e d t o a c t as a m e d i c a l r e c o r d s a n a l y s t , i n a subs e d e n t a r y p o s i t i o n . A f t e r 
about t h r e e weeks, he was f o r c e d t o q u i t due t o p a i n and t h e e f f e c t s o f h i s p a i n 
m e d i c a t i o n . ( T r . 1 2 ) . He wanted t o keep w o r k i n g , b u t c o u l d n o t . ( T r . 3 9 ) . 
C l a i m a n t a p p l i e d f o r s e v e r a l o t h e r j o b s , even though he d i d n o t b e l i e v e he would 
be p h y s i c a l l y a b l e t o p e r f o r m them. ( T r . 41-42). We co n c l u d e t h a t c l a i m a n t has 
e s t a b l i s h e d t h a t he i s w i l l i n g t o work and has made r e a s o n a b l e e f f o r t s t o w a r d 
t h a t end. 

C l a i m a n t i s e n t i t l e d t o a rea s o n a b l e assessed f e e f o r h i s c o u n s e l ' s suc
c e s s f u l d efense o f t h e Referee's permanent t o t a l d i s a b i l i t y award. A f t e r con
s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s 
case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w 
i s $1,400, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , 
and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 11, 1990 i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded a r e a s o n a b l e assessed f e e o f $1,400, t o be p a i d by t h e i n s u r e r . 

J a n u a r y 25, 1991 C i t e as 43 Van N a t t a 151 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH S. MERRITT, C l a i m a n t 

WCB Case No. 89-15495 
ORDER ON REVIEW 

Fr a n c e s c o n i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h u p h e l d t h e 
s e l f - i n s u r e d employer's d e n i a l o f an a l l e g e d i n d u s t r i a l i n j u r y . C l a i m a n t a l s o 
c h a l l e n g e s t h e Referee's r u l i n g e x c l u d i n g E x h i b i t 40 from e v i d e n c e . On r e v i e w 
t h e i s s u e s a r e c o m p e n s a b i l i t y and t h e a d m i s s i b i l i t y o f E x h i b i t 40. 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. We 
co n c l u d e t h a t t h e Referee d i d n o t abuse her d i s c r e t i o n i n d e c l i n i n g t o admit 
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i n t o e v i d e n c e t h e t e s t i m o n y o f two w i t n e s s e s who were n o t a v a i l a b l e f o r t h e 
employer's a t t o r n e y t o cross-examine. Her r u l i n g s e r v e d s u b s t a n t i a l j u s t i c e ; 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1990 i s a f f i r m e d . 

J a n uary 25, 1991 ; C i t e as 43 Van N a t t a 152 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY A. RAMBEAU, Claimant 
WCB Case No. Cl-00059 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Gordon L. Welborn, Defense A t t o r n e y 

On January 14, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 656. 236(1) ( a ) ; OAR 438-09-
020(2) . 

Here, t h e proposed d i s p o s i t i o n does n o t p r o v i d e : (1) d a t e o f f i r s t c l o 
s u r e , i f any; (2) t h e amount o f permanent d i s a b i l i t y a w a r d ( s ) , i f any; (3) 
whether c l a i m a n t has r e t u r n e d t o t h e work f o r c e ; and (4) c l a i m a n t ' s age, h i g h e s t 
e d u c a t i o n a l l e v e l and e x t e n t o f v o c a t i o n a l t r a i n i n g . T h i s i n f o r m a t i o n i s r e 
q u i r e d p u r s u a n t t o OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( b ) - ( e ) . Under t h e s e c i r c u m s t a n c e s , t h e 
proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law. See OAR 438-09-020(2). 
A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES H. WILEY, Claimant 
WCB Case No. 89-02531 

ORDER ON REVIEW 
Emmons, Kropp, e t a l . , Claimant A t t o r n e y s 

Karen M. Werner, A t t o r n e y 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee I r v i n g ' s o r d e r t h a t : 
(1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n 
j u r y f r o m 36 p e r c e n t (115.2 degrees)-, as awarded by D e t e r m i n a t i o n Order, t o 45 
p e r c e n t (144 d e g r e e s ) ; and (2) d e c l i n e d t o award any scheduled permanent d i s 
a b i l i t y . The SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w , s e e k i n g a r e d u c t i o n i n 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award. The i s s u e s on r e v i e w a r e 
e x t e n t o f schedul e d and unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinions and C o n c l u s i o n s " as supplemented below. 

Unscheduled Permanent D i s a b i l i t y 

On r e v i e w , SAIF argues t h a t t h e Referee i m p r o p e r l y awarded c l a i m a n t sepa
r a t e 5 p e r c e n t impairment v a l u e s f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use 
of b o t h h i s neck and low back. 

SAIF f i r s t contends t h a t , because c l a i m a n t i s e n t i t l e d t o an impairment 
v a l u e f o r l o s t ranges o f m o t i o n i n b o t h t h e c e r v i c a l and lumbar a r e a s , he i s n o t 
e n t i t l e d t o an a d d i t i o n a l award f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use 
of t h o s e a r e a s . SAIF a s s e r t s t h a t former OAR 436-35-320(4) p e r m i t s an award f o r 
" c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use" o n l y where t h e r e e x i s t s no o t h e r 
i m p a i r m e n t measurable under t h e " s t a n d a r d s . " I n s u p p o r t o f t h i s a s s e r t i o n , SAIF 
a t t a c h e s t o i t s b r i e f an unsigned l e t t e r d i r e c t e d t o SAIF f r o m t h e manager o f 
t h e E v a l u a t i o n S e c t i o n o f t h e Department o f I n s u r a n c e and Finance w h i c h s u p p o r t s 
SAIF's a s s e r t i o n . 

We f i r s t n o t e t h a t our r e v i e w i s l i m i t e d t o t h e r e c o r d d e v e l o p e d a t hear
i n g . ORS 656 . 2 9 5 ( 5 ) . T h e r e f o r e , we are n o t a u t h o r i z e d t o c o n s i d e r t h e evidence 
s u b m i t t e d by SAIF on r e v i e w . However, we may remand t o t h e Referee i f we f i n d 
t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . " I d . T h e r e f o r e , we t r e a t SAIF's su b m i s s i o n as a m o t i o n t o remand; 
we r e v i e w t h e s u b m i s s i o n o n l y f o r purposes o f r u l i n g on t h a t m o t i o n . 

To m e r i t remand, i t must be shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n 
a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . Bernard L. Osborn, 37 Van N a t t a 
1054, 1055, a f f ' d mem 80 Or App 152 (1986). Here, t h e l e t t e r w h i c h SAIF submits 
i s d a t e d more t h a n one month p r i o r t o t h e d a t e o f h e a r i n g i n t h i s m a t t e r . There
f o r e , we a r e n o t persuaded t h a t t h e p r o f e r r e d evidence was u n o b t a i n a b l e w i t h due 
d i l i g e n c e p r i o r t o t h e h e a r i n g . Moreover, even i f t h e l e t t e r was u n o b t a i n a b l e 
p r i o r t o t h e h e a r i n g , we are n o t persuaded t h a t t h e r e c o r d i s i m p r o p e r l y , incom
p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y developed i n i t s absence. I n t h i s r e g a r d , 
we a r e n o t persuaded t h a t t h e l e t t e r , which p u r p o r t s t o e x p l a i n t h e agency's 
i n t e n t r e g a r d i n g t h e a d m i n i s t r a t i v e r u l e i n q u e s t i o n , has l e g a l e f f e c t as a r u l e 
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o r as a l e g a l l y - b i n d i n g agency i n t e r p r e t a t i o n o f a r u l e . T h e r e f o r e , we d e c l i n e 
t o remand and do n o t c o n s i d e r t h e submission on r e v i e w . 

W i t h r e g a r d t o t h e m e r i t s o f SAIF's argument, we have p r e v i o u s l y r e j e c t e d 
SAIF's i n t e r p r e t a t i o n o f f o r m e r OAR 436-35-320(4). L a r r y L. McDouqal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . We c o n t i n u e t o conclude i n t h i s r e g a r d t h a t an award o f 5 
p e r c e n t i m p a i r m e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f a body 
p a r t i s a v a i l a b l e whether o r n o t a c l a i m a n t i s e n t i t l e d t o i m p a i r m e n t v a l u e s f o r 
any o t h e r c o n d i t i o n s o r r e s t r i c t i o n s . McDouqal, supra. 

SAIF a l t e r n a t i v e l y contends t h a t c l a i m a n t ' s " s p i n e " i s a s i n g l e body p a r t 
and, t h e r e f o r e , c l a i m a n t cannot be awarded more t h a n a s i n g l e 5 p e r c e n t " c h r o n i c 
c o n d i t i o n " i m p a i r m e n t v a l u e f o r h i s s p i n e . However, i n McDouqal, s u p r a , we con
c l u d e d t h a t a "body p a r t " as used i n former OAR 436-35-320(4) i s one o f t h e 
areas o f t h e body t h a t i s d e a l t w i t h as a s e p a r a t e u n i t o r system by t h e . s t a n 
d a r d s . I n t h i s r e g a r d , t h e t h o r a c o l u m b a r s p i n e (OAR 4 3 6 - 3 5 - 3 6 0 ( 6 ) - ( 9 ) ) and t h e 
c e r v i c a l s p i n e (OAR 4 3 6 - 3 5 - 3 6 0 ( 2 ) - ( 5 ) ) are t r e a t e d as s e p a r a t e "body p a r t s " f o r 
d e t e r m i n i n g ranges o f m o t i o n and/or o t h e r v a l u e s f o r impairment under t h e 
" s t a n d a r d s " . Thus, as d e t e r m i n e d by t h e Referee, c l a i m a n t i s e n t i t l e d one 5 
p e r c e n t i m p a i r m e n t v a l u e f o r h i s c e r v i c a l s p i n e and a s e p a r a t e 5 p e r c e n t v a l u e 
f o r h i s t h o r a c o l u m b a r s p i n e . 

C l a i m a n t argues on r e v i e w t h a t he has e s t a b l i s h e d t h a t h i s d i s a b i l i t y i s 
g r e a t e r t h a n t h a t i n d i c a t e d under t h e " s t a n d a r d s . " I n t h i s r e g a r d , e i t h e r p a r t y 
may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s 
more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 
656.283(7) and 6 5 6 . 2 9 5 ( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b l i s h 
t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l 
C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 

C l a i m a n t argues i n t h i s r e g a r d t h a t t h e c u m u l a t i v e e f f e c t o f h i s age, l i m 
i t e d e d u c a t i o n , i n a b i l i t y t o r e t u r n t o h i s p r i o r employment, l a c k o f t r a n s f e r 
a b l e s k i l l s , and absence o f v o c a t i o n a l g o a l s s u p p o r t s an unscheduled permanent 
d i s a b i l i t y award o f 75 t o 80 p e r c e n t . While t h e s e f a c t o r s s u p p o r t a f i n d i n g 
t h a t c l a i m a n t has s u s t a i n e d a m a t e r i a l l o s s o f e a r n i n g c a p a c i t y , t h e y do n o t 
p r o v e t h a t i t i s " h i g h l y p r o b a b l e " t h a t c l a i m a n t ' s permanent d i s a b i l i t y exceeds 
t h e 45 p e r c e n t v a l u e i n d i c a t e d by t h e " s t a n d a r d s . " 

Scheduled Permanent D i s a b i l i t y 

The R e f e r e e d i d n o t award c l a i m a n t any scheduled permanent d i s a b i l i t y . 
C l a i m a n t contends t h a t he has e s t a b l i s h e d e n t i t l e m e n t t o a permanent d i s a b i l i t y 
award f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s eyes under f o r m e r 
OAR 436-35-010(7) and an award f o r l o s s o f v i s u a l a c u i t y under f o r m e r OAR 436-
35-260. C l a i m a n t r e l i e s upon t h e r e p o r t o f Dr. Long, o p h t h a l m o l o g i s t , i n sup
p o r t o f h i s c l a i m f o r a scheduled award. However, Dr. Long s t a t e d i n h i s J u l y 
20, 1988 r e p o r t t h a t he d i d n o t a n t i c i p a t e any "permanent v i s u a l p r o b l e m . " 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s not e n t i t l e d t o a permanent d i s a b i l i t y 
award f o r l o s s o f use o r f u n c t i o n o f h i s eyes. 

A l t h o u g h c l a i m a n t was u n s u c c e s s f u l i n a t t e m p t i n g t o o b t a i n an i n c r e a s e d 
permanent d i s a b i l i t y award, c l a i m a n t ' s c o u n s e l i s , n e v e r t h e l e s s , e n t i t l e d t o a 
r e a s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w f o r 
p r e v a i l i n g on SAIF's c r o s s - r e q u e s t s e e k i n g t o reduce h i s permanent d i s a b i l i t y 
award. See ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
1 5 - 0 1 0 ( 4 ) , and a p p l y i n g them t o t h i s case, we f i n d t h a t $500 i s a r e a s o n a b l e 
assessed f e e f o r c l a i m a n t ' s c o u n s e l ' s e f f o r t s . I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o SAIF's c r o s s - r e q u e s t , t h e com
p l e x i t y o f t h e i s s u e p r e s e n t e d , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The Referee's o r d e r d a t e d December 15, 1989, as r e c o n s i d e r e d F e b r u a r y 23, 
1990, i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e SAIF C o r p o r a t i o n ' s 
c r o s s - r e q u e s t , c l a i m a n t i s awarded a rea s o n a b l e assessed a t t o r n e y f e e o f $500, 
t o be p a i d by SAIF. 

December 26, 1990 C i t e as 43 Van N a t t a 155 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JESSICA L. RILATOS, Claimant 

WCB Case No. 89-20326 
ORDER ON REVIEW 

David Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t : (1) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n ; (2) u p h e l d SAIF's "de f a c t o " d e n i a l o f her c u r r e n t neck c o n d i t i o n ; 
(3) f o u n d t h a t her c l a i m had not been p r e m a t u r e l y c l o s e d ; and (4) a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 13 p e r c e n t (41.6 degrees) unscheduled permanent 
d i s a b i l i t y f o r her low back i n j u r y . Claimant has s u b m i t t e d documents n o t ad m i t 
t e d a t h e a r i n g . We t r e a t such submissions as a r e q u e s t f o r remand. On r e v i e w , 
t h e i s s u e s a r e remand, c o m p e n s a b i l i t y , premature c l o s u r e and e x t e n t o f unsched
u l e d permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

Remand 

C l a i m a n t has s u b m i t t e d documents i n c l u d i n g a p h y s i c a l t h e r a p y a u t h o r i z a ^ 
t i o n f o r m and p h y s i c a l t h e r a p y r e p o r t s . We may remand a case t o t h e Referee 
when t h e r e c o r d i s i n c o m p l e t e l y , i m p r o p e r l y , o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l 
oped. ORS 656 . 2 9 5 ( 5 ) . To m e r i t remand, i t must be e s t a b l i s h e d t h a t t h e e v i 
dence i s r e l e v a n t t o t h e i s s u e s r a i s e d i n t h e remand r e q u e s t and was u n o b t a i n 
a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . Kienow's Food S t o r e s v. L y s t e r , 79 
Or App 416 ( 1 9 8 6 ) ; D e l f i n a P. Lopez, 37 Van N a t t a 164, 170 ( 1 9 8 5 ) . 

Here, c l a i m a n t contends t h a t t h e p h y s i c a l t h e r a p y a u t h o r i z a t i o n f o r m 
s i g n e d by Dr. Sc h e i n b e r g , M.D., on January 18, 1988, p r e s e n t s s u p p o r t f o r t h e 
'argument t h a t her neck c l a i m i s compensable. However, c l a i m a n t has n o t shown 
t h a t , w i t h due d i l i g e n c e , t h e r e p o r t was u n o b t a i n a b l e a t t h e t i m e o f t h e Febru
a r y 22, 1990 h e a r i n g . Moreover, we are unable t o f i n d t h a t t h e r e c o r d was i n 
c o m p l e t e l y , o r o t h e r w i s e i n s u f f i c i e n t l y developed a t h e a r i n g . A c c o r d i n g l y , 
c l a i m a n t ' s r e q u e s t f o r remand i s denie d . 
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E x t e n t o f uns c h e d u l e d d i s a b i l i t y 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d a v a l u e o f 0, s t a t i n g t h a t c l a i m a n t had r e f u s e d an 
o f f e r o f work. See fo r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( b ) . We n o t e , however, t h a t 
c l a i m a n t r e f u s e d an o f f e r o f m o d i f i e d work. C l a i m a n t ' s p r i o r work was i n t h e 
medium c a t e g o r y and t h e o f f e r o f m o d i f i e d work was i n t h e l i g h t c a t e g o r y . Her 
a d a p t a b i l i t y v a l u e , t h e r e f o r e , would be 2. Former OAR 436-35-310(3). 

Impairment 

The R e f e r e e f o u n d t h a t c l a i m a n t had exaggerated and e m b e l l i s h e d her p h y s i 
c a l c o m p l a i n t s , b o t h t o her p h y s i c i a n s and i n t e s t i m o n y a t h e a r i n g . She con
c l u d e d t h a t c l a i m a n t was e n t i t l e d , however, t o v a l u e s f o r l o s s o f range o f 
m o t i o n and c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use. We d i s a g r e e . 

Because c l a i m a n t i s n o t c r e d i b l e , we conclude t h a t c l a i m a n t ' s d e m o n s t r a t e d 
a c t i v e ranges o f m o t i o n and her s u b j e c t i v e c o m p l a i n t s r e g a r d i n g l i m i t e d r e p e t i 
t i v e use a r e a l s o u n r e l i a b l e . Because we are unable t o r e l y on t h e range o f 
m o t i o n f i n d i n g s and c l a i m a n t ' s t e s t i m o n y , we conclude t h a t c l a i m a n t has n o t 
e s t a b l i s h e d any p h y s i c a l i m p a i r m e n t . A c c o r d i n g l y , she i s n o t e n t i t l e d t o an 
award o f permanent p a r t i a l d i s a b i l i t y . 

I n t h e p r e s e n t case, SAIF has not c r o s s - r e q u e s t e d r e v i e w o f t h e Re f e r e e ' s 
o r d e r . We t h e r e f o r e a f f i r m t h e remainder o f t h e Referee's o r d e r and t h e 13 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y awarded by t h e June 1989 D e t e r m i n a t i o n 
Order. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 28, 1990 i s a f f i r m e d . 

January 28, 1991 C i t e as 43 Van N a t t a 156 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GINGER L. CHRISTMAS, Claimant 

WCB Case Nos. 89-24888 & 89-12677 
ORDER ON RECONSIDERATION 

Welch, Bruun & Green, Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r January 7, 1991 
Order on Review w h i c h awarded her cou n s e l an a t t o r n e y f e e o f $200 f o r s e r v i c e s 
on Board r e v i e w . C l a i m a n t contends t h a t , a l t h o u g h her a p p e l l a t e b r i e f was n o t 
l e n g t h y , h er a t t o r n e y f e e s h o u l d r e f l e c t t h e hours l i s t e d on her s t a t e m e n t o f 
s e r v i c e s , as her c o u n s e l ' s t i m e was r e q u i r e d t o produce a c o n c i s e b r i e f . 
C l a i m a n t argues t h a t i f t h e Board awards a t t o r n e y fees based upon t h e l e n g t h o f 
a p p e l l a t e b r i e f s , t h e n b r i e f s emphasizing q u a n t i t y r a t h e r t h a n q u a l i t y w i l l be 
rewarded. 

A t t h e o u t s e t , we n o t e t h a t we do not doubt t h a t c l a i m a n t ' s c o u n s e l ex
pended t h e s t a t e d number o f hours upon t h e a p p e l l a t e b r i e f i n q u e s t i o n . How
ev e r , as n o t e d i n our Order on Review, c l a i m a n t ' s e n t i t l e m e n t t o an assessed 
a t t o r n e y f e e r e s u l t s f r o m t h e f a c t t h a t c o m p e n s a b i l i t y o f her c l a i m was p o t e n 
t i a l l y a t r i s k o f d i s a l l o w a n c e on Board r e v i e w . W h i l e i t was necessary f o r 
c l a i m a n t ' s c o u n s e l t o r e v i e w t h e i n s u r e r s ' b r i e f s on r e v i e w , no argument was 
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a c t u a l l y p r e s e n t e d on t h e c o m p e n s a b i l i t y i s s u e i n t h o s e b r i e f s , n or does 
c l a i m a n t ' s b r i e f c o n t a i n argument on t h a t i s s u e . Moreover, t i m e d e v o t e d t o t h e 
case i s o n l y one f a c t o r t o be c o n s i d e r e d i n d e t e r m i n i n g t h e amount o f a t t o r n e y 
f e e s awarded on r e v i e w . As re g a r d s t h e i s s u e on c o m p e n s a b i l i t y f o r w h i c h t h e 
assessed f e e was awarded, we not e t h a t t h e i s s u e was n o t complex s i n c e i t was 
n o t argued and t h e r i s k t o c l a i m a n t ' s b e n e f i t s was s m a l l , f o r t h e same reason. 
Upon r e c o n s i d e r a t i o n , we c o n t i n u e t o conclude t h a t , c o n s i d e r i n g a l l o f t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4), c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an 
a t t o r n e y f e e o f $200 f o r s e r v i c e s a t t h e Board l e v e l . 

A c c o r d i n g l y , t h e m o t i o n f o r r e c o n s i d e r a t i o n i s g r a n t e d and o u r p r i o r o r d e r 
i s w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e 
p u b l i s h o u r p r i o r o r d e r , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal 
s h a l l r u n fr o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

January 28, 1991 ; C i t e as 43 Van N a t t a 157 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ARTHUR FRANK, Claimant 
WCB Case No. Cl-00014 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Cra i n e & Love, Claimant A t t o r n e y s 

James Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On January 7, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f $8,000 by t h e SAIF C o r p o r a t i o n , c l a i m a n t agreed t o 
r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r 
v i c e s , f o r h i s compensable i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

C l a i m a n t r e q u e s t s t h e Board t o d i s a p p r o v e t h e agreement. C l a i m a n t made 
h i s r e q u e s t w i t h i n 30 days o f s u b m i t t i n g t h e agreement. See OAR 438-09-025(2). 
A c c o r d i n g l y , t h e Board d i s a p p r o v e s t h e agreement and s e t s i t a s i d e . ORS 
6 5 6 . 2 3 6 ( 1 ) ( c ) . 

I T IS SO ORDERED. 

January 28, 1991 ; C i t e as 43 Van N a t t a 157 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BOBBI KLEIN, Claimant 

WCB Case Nos. CO-00653 & CO-00654 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Hampson, e t a l . , Claimant A t t o r n e y s 
David L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On January 3, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $14,800 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t agrees t o r e l e a s e her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . We s e t a s i d e t h e proposed 
d i s p o s i t i o n . 
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A c l a i m d i s p o s i t i o n agreement must be s e t a s i d e i f we f i n d t h a t i t i s un
r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . An agreement i s "unreason
a b l e as a m a t t e r o f law" i f i t exceeds t h e bounds o f a p p l i c a b l e a d m i n i s t r a t i v e 
r u l e s , o r i f a r e a s o n a b l e f a c t - f i n d e r c o u l d o n l y conclude t h a t t h e agreement was 
u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 
( 1 9 9 0 ) . Former OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( a ) ( D ) & (b) t h r o u g h (h) (Temp.) and f o r m e r 
OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( a ) (now OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( a ) ) , w h i c h a p p l y h e r e , r e q u i r e d t h a t 
an agreement p r o v i d e t h e d a t e o f t h e compensable i n j u r y o r d i s e a s e ; t h e i d e n t i 
f i c a t i o n o f t h e a c c e p t e d c o n d i t i o n s t h a t are t h e s u b j e c t o f t h e d i s p o s i t i o n ; t h e 
d a t e o f t h e f i r s t c l a i m c l o s u r e i f any; t h e amount o f any permanent d i s a b i l i t y 
award; and t h e amount o f t h e c o n s i d e r a t i o n t o be p a i d t h e c l a i m a n t f o r h i s 
r e l e a s e o f b e n e f i t s . 

Here, t h e agreement c o n s i s t s o f two s e p a r a t e c l a i m s d i s p o s i t i o n s . How
e v e r , i t i d e n t i f i e s o n l y one d a t e o f i n j u r y (January 26, 1990) and one a c c e p t e d 
c o n d i t i o n ( r i g h t knee s t r a i n ) . I t p r o v i d e s no i n f o r m a t i o n about t h e d a t e s o f 
c l a i m c l o s u r e o r t h e amounts o f permanent d i s a b i l i t y awarded f o r e i t h e r c l a i m . 
I t p r o v i d e s t h a t t h e amount o f c o n s i d e r a t i o n f o r c l a i m a n t ' s r e l e a s e i s $14,800, 
b u t does n o t i n d i c a t e t o w h i c h c l a i m s d i s p o s i t i o n i t i s t o be a p p l i e d . These 
s t a t u t o r y r e q u i r e m e n t s a r e t o be p r o v i d e d f o r each d i s p o s i t i o n o f a c l a i m . See 
J e r r y H. Foss, 43 Van N a t t a 48 (1991). Because t h e s e s t a t u t o r y r e q u i r e m e n t s 
were n o t p r o v i d e d f o r each c l a i m , we f i n d t h i s c l a i m s d i s p o s i t i o n t o have 
exceeded t h e bounds o f form e r OAR 436-60-145(6) and fo r m e r OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( a ) . 

We f u r t h e r f i n d t h a t , i f t h e c o n s i d e r a t i o n i s t o be a p p l i e d t o t h e 1990 
c l a i m , a r e a s o n a b l e f a c t - f i n d e r c o u l d o n l y conclude t h a t t h e d i s p o s i t i o n o f t h e 
1988 c l a i m was u n r e a s o n a b l e as a m a t t e r o f f a c t . C l a i m a n t ' s 1988 c l a i m was 
a c c e p t e d ; t h e r e f o r e , she i s e n t i t l e d t o w o r k e r s ' compensation b e n e f i t s f o r t h a t 
c l a i m . Those p o t e n t i a l b e n e f i t s are t h e v a l u e o f t h e c l a i m . Y e t , i f t h e con
s i d e r a t i o n i s t o be a p p l i e d t o t h e 1990 c l a i m , t h e p a r t i e s p u r p o r t t o d i s p o s e o f 
t h e c l a i m f o r no c o n s i d e r a t i o n beyond t h a t p r o v i d e d f o r d i s p o s i t i o n o f t h e 1990 
c l a i m . 

For t h e above r e s o n s , we f i n d t h e c l a i m s d i s p o s i t i o n agreement t o be un
r e a s o n a b l e as a m a t t e r o f law. See L o u i s R. Anava, supra. A c c o r d i n g l y , we 
d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f temporary o r permanent d i s a b i l i t y t h a t was s t a y e d by 
s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) & ( 6 ) ( e ) . 

We a l s o n o t e p a r e n t h e t i c a l l y t h a t agreements r e c e i v e d a f t e r December 3 1 , 
1990 and s i g n e d by a l l p a r t i e s a f t e r December 26, 1990 r e q u i r e a b o l d - f a c e 
n o t i c e , see OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) , and a b o l d - f a c e o r d e r c l a u s e , see OAR 438-09-
0 2 0 ( l ) ( c ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA WARNER, Claimant 
WCB Case No. 89-18566 

ORDER ON REVIEW (REMANDING) 
Rasmussen & Henry, Claimant A t t o r n e y s 

R o d e r i c k D. Pe t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members H o w e l l , C r i d e r & Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee B e n n e t t ' s o r d e r which 
d e n i e d c l a i m a n t ' s r e q u e s t t o have her c l a i m r e c l a s s i f i e d f r o m n o n d i s a b l i n g t o 
d i s a b l i n g . On r e v i e w , t h e i s s u e i s r e c l a s s i f i c a t i o n , o r e n t i t l e m e n t t o a d e t e r 
m i n a t i o n o f t h e c o r r e c t c l a s s i f i c a t i o n , o f her c l a i m . We remand. 

FINDINGS OF FACT 

Cl a i m a n t was i n j u r e d on February 5, 1987. Her c l a i m was ac c e p t e d as 
n o n d i s a b l i n g . She missed o n e - h a l f day o f work a f t e r t h e i n j u r y , and expe c t e d t o 
f u l l y r e c o v e r . 

C l a i m a n t had c o n t i n u i n g symptoms and t r e a t e d f o r s e v e r a l months a f t e r t h e 
i n j u r y . C l a i m a n t was examined by Dr. Novak, M.D., on about A p r i l 13, 1987. On 
A p r i l 2 1 , 1987, SAIF r e c e i v e d a f i r s t m e d i c a l r e p o r t f r o m Dr. Novak i n d i c a t i n g 
t h a t c l a i m a n t was n o t r e l e a s e d t o r e t u r n t o work and was n o t t o be seen a g a i n 
f o r two weeks. (Ex. 8 ) . 

I n J u l y 1987, c l a i m a n t was diagnosed by Dr. Kho, n e u r o l o g i s t , as s t a t u s 
p o s t head trauma w i t h c e r v i c a l m y o f a c i a l p a i n syndrome and h y p e r e x t e n s i o n o f t h e 
neck. Dr. Kho s t a t e d t h a t c l a i m a n t had m i n i m a l permanent p a r t i a l i m p a i r m e n t . 
SAIF r e c e i v e d Dr. Kho's r e p o r t i n d i c a t i n g t h a t c l a i m a n t had m i n i m a l permanent 
i m p a i r m e n t on J u l y 17, 1987. (Ex. 1 0 ) . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t her c l a i m was m i s c l a s s i f i e d as n o n d i s a b l i n g f r o m t h e 
o u t s e t . 

Former ORS 656.262(6) r e q u i r e d t h e i n s u r e r o r s e l f - i n s u r e d employer t o 
acc e p t o r deny c l a i m s w i t h i n 60 days. I f accepted, t h e i n s u r e r o r s e l f - i n s u r e d 
employer was r e q u i r e d t o g i v e c l a i m a n t n o t i c e , i n c l u d i n g n o t i c e o f whether t h e 
c l a i m was d i s a b l i n g o r n o n d i s a b l i n g . "A ' d i s a b l i n g compensable i n j u r y ' i s an 
i n j u r y w h i c h e n t i t l e s t h e worker t o compensation f o r d i s a b i l i t y o r d e a t h . " For
mer ORS 6 5 6 . 0 0 5 ( 7 ) ( b ) . "A ' n o n d i s a b l i n g compensable i n j u r y ' i s an i n j u r y w h i c h 
r e q u i r e s m e d i c a l s e r v i c e s o n l y . " Former ORS 6 5 6 . 0 0 5 ( 7 ) ( c ) . I f a c l a i m a n t 
o b j e c t e d t o t h e c l a s s i f i c a t i o n o f h i s o r her i n j u r y by t h e n o t i c e o f acceptance 
as n o n d i s a b l i n g , he o r she must have r e q u e s t e d t h a t a d e t e r m i n a t i o n o f t h a t 
q u e s t i o n be made by t h e E v a l u a t i o n S e c t i o n o f t h e Department o f I n s u r a n c e and 
Fin a n c e . Former ORS 6 5 6 . 2 6 2 ( 6 ) ( b ) ; 656.268(8). 

There i s no evidence t h a t c l a i m a n t made a r e q u e s t o f t h e E v a l u a t i o n Sec
t i o n f o r a d e t e r m i n a t i o n o f t h e d i s a b l i n g s t a t u s o f her i n i t i a l c l a i m . I n any 
case, t h e e v i d e n c e does n o t e s t a b l i s h t h a t , a t t h e t i m e SAIF a c c e p t e d t h e p r e 
s e n t c l a i m as n o n d i s a b l i n g , c l a i m a n t was e n t i t l e d t o any compensation f o r d i s 
a b i l i t y o r d e a t h . See D a r o l d W. M i l l e r , 42 Van N a t t a 2296 ( 1 9 9 0 ) ; Randy F i s h e r , 
42 Van N a t t a 635 (1 9 9 0 ) . 

C l a i m a n t argues, i n t h e a l t e r n a t i v e , t h a t SAIF s h o u l d have r e c l a s s i f i e d 
her c l a i m as d i s a b l i n g a f t e r acceptance b u t w i t h i n one year a f t e r h er i n j u r y . 
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An a c c e p t e d c l a i m w h i c h i s p r o p e r l y c l a s s i f i e d as n o n d i s a b l i n g a t t h e o u t 
s e t , may become d i s a b l i n g t h e r e a f t e r . I f , w i t h i n one year a f t e r t h e i n j u r y , an 
i n s u r e r o r s e l f - i n s u r e d employer has n o t i c e o r knowledge t h a t a c l a i m a n t c l a i m s 
t h a t a n o n d i s a b l i n g i n j u r y has become d i s a b l i n g , t h e i n s u r e r o r s e l f - i n s u r e d 
employer must i m m e d i a t e l y r e p o r t t h e c l a i m t o t h e d i r e c t o r . Former ORS 
656 . 2 6 2 ( 1 2 ) . That s t a t u t e does n o t r e q u i r e t h e i n s u r e r o r s e l f - i n s u r e d employer 
t o r e c l a s s i f y t h e c l a i m ( a l t h o u g h i t c o u l d presumably do so v o l u n t a r i l y i f t h e 
c l a i m had n o t y e t been c l o s e d ) . The i n s u r e r o r s e l f - i n s u r e d employer must, how
ev e r , r e p o r t t h e c l a i m ( t h a t a n o n d i s a b l i n g i n j u r y had become d i s a b l i n g ) t o t h e 
d i r e c t o r . A t t h a t p o i n t t h e E v a l u a t i o n S e c t i o n would, p u r s u a n t t o f o r m e r ORS 
656.268, d e t e r m i n e whether t h e c l a i m was o r was n o t d i s a b l i n g . M i c h e l l e 
F l e m i n g , 41 Van N a t t a 887 ( 1 9 8 9 ) . See a l s o Jay A. Haqan, 42 Van N a t t a 2489 
( 1 9 9 0 ) . To t h e e x t e n t t h a t our o r d e r i n Timothy R. Schroeder, 41 Van N a t t a 568 
(1989) s u g g e s t s t h a t t h e t h e i n s u r e r o r s e l f - i n s u r e d employer has no o b l i g a t i o n 
i n such a c i r c u m s t a n c e , we disavow i t s h o l d i n g . 

Whether we i n t e r p r e t t h e t e r m " c l a i m " as used i n ORS 656.262(12) t o mean 
o n l y an a s s e r t i o n by c l a i m a n t t h a t a n o n d i s a b l i n g i n j u r y has become d i s a b l i n g , 
o r t o mean a more f o r m a l " c l a i m , " as t h a t t e r m i s d e f i n e d i n ORS 6 5 6 . 0 0 5 ( 6 ) , t h e 
r e s u l t h ere i s t h e same. N o t i c e o r knowledge o f such a c l a i m may be a c q u i r e d 
d i r e c t l y f r o m c l a i m a n t o r t h r o u g h another source, such as c l a i m a n t ' s a t t o r n e y , 
a t t e n d i n g p h y s i c i a n o r v o c a t i o n a l c o u n s e l o r , who may a s s e r t t h e " c l a i m " on 
c l a i m a n t ' s b e h a l f . See Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28 (1988) 
( i n s u r e r knowledge t h a t c l a i m a n t was m e d i c a l l y u n able t o work o b t a i n e d t h r o u g h 
c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r ) ; ORS 656.005(6). 

I n t h e p r e s e n t case, SAIF accepted c l a i m a n t ' s c l a i m as n o n d i s a b l i n g on 
March 9, 1987. On A p r i l 2 1 , 1987, SAIF r e c e i v e d a f i r s t m e d i c a l r e p o r t f r o m Dr. 
Novak i n d i c a t i n g t h a t c l a i m a n t was n o t r e l e a s e d f o r work. F u r t h e r , on J u l y 17, 
1987, SAIF r e c e i v e d a r e p o r t from Dr. Kho, i n d i c a t i n g t h a t c l a i m a n t was medi
c a l l y s t a t i o n a r y w i t h m i n i m a l i n j u r y - r e l a t e d permanent i m p a i r m e n t . Those r e 
p o r t s c o n s t i t u t e d c l a i m s , on c l a i m a n t ' s b e h a l f , t h a t her a c c e p t e d n o n d i s a b l i n g 
i n j u r y had become d i s a b l i n g . The c l a i m s were made w i t h i n one y e a r o f c l a i m a n t ' s 
F e b r u a r y 5, 1987 d a t e o f i n j u r y . Once SAIF r e c e i v e d n o t i c e and knowledge o f 
c l a i m a n t ' s c l a i m , i t was o b l i g a t e d , p u r s u a n t t o former ORS 65 6 . 2 6 2 ( 1 2 ) , t o 
i m m e d i a t e l y r e p o r t t h e c l a i m t o t h e d i r e c t o r . 

The r e c o r d does n o t i n d i c a t e whether SAIF r e p o r t e d t h e c l a i m t h a t c l a i m 
a n t ' s c o n d i t i o n had become d i s a b l i n g t o t h e E v a l u a t i o n s S e c t i o n . Because we 
cannot d e t e r m i n e t h e p r o p e r d i s p o s i t i o n o f t h i s case w i t h o u t knowing whether 
SAIF c o m p l i e d w i t h ORS 656.262(12), we f i n d t h e p r e s e n t r e c o r d i n c o m p l e t e l y 
d e v e l o p e d and remand t o t h e P r e s i d i n g Referee w i t h i n s t r u c t i o n s t o a s s i g n . t h i s 
case t o a n o t h e r R e f e r e e . Upon remand, t h e assig n e d Referee s h a l l d e t e r m i n e , i n 
whatever manner w i l l a c h i e v e s u b s t a n t i a l j u s t i c e , i f SAIF r e p o r t e d t h e c l a i m o f 
d i s a b l i n g s t a t u s . I f i t d i d n o t , t h e Referee s h a l l o r d e r t h a t SAIF do so. I f 
SAIF d i d r e p o r t t h e c l a i m as r e q u i r e d by law, t h e Referee s h a l l d e t e r m i n e t h e 
a p p r o p r i a t e d i s p o s i t i o n o f t h i s case. I n e i t h e r case, t h e Referee s h a l l i s s u e a 
f i n a l o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 2, 1990 i s v a c a t e d and t h e case i s r e 
manded t o t h e P r e s i d i n g Referee f o r f u r t h e r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
RANDALL P. ADAMS, Claimant 

WCB Case No. 89-10079 
ORDER ON REVIEW 

W i l b u r C. Smith, J r . , Claimant A t t o r n e y 
Norman B. Cole ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r w h i c h i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a p s y c h o l o g i c a l 
c o n d i t i o n f r o m 28 p e r c e n t (89.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 36 p e r c e n t (115.2 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t s u f f e r s from u n d e r l y i n g p s y c h o l o g i c a l d i s o r d e r s w h i c h p r e v e n t him 
fr o m s a t i s f a c t o r i l y d e a l i n g w i t h a u t h o r i t y , i n p a r t i c u l a r , h i s s u p e r v i s o r s a t 
work. He had n o t sought t r e a t m e n t f o r h i s u n d e r l y i n g p e r s o n a l i t y d i s o r d e r s 
b e f o r e 1986. ( T r . 6 ) . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . Former OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on March 7, 1989, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on March 20, 1989, we a p p l y t h e 
" s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

SAIF argues t h a t c l a i m a n t has no permanent impairment as a r e s u l t o f h i s 
compensable m e n t a l s t r e s s c l a i m and, t h u s , i s e n t i t l e d t o no award o f permanent 
d i s a b i l i t y . We d i s a g r e e . We f i n d t h a t t h e r e i s im p a i r m e n t , b u t do n o t agree 
w i t h t h e e x t e n t o f impairment found by t h e Referee. N e i t h e r p a r t y d i s p u t e s t h e 
Ref e r e e ' s f i n d i n g s r e l a t i n g t o c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l i t y . We 
agree w i t h t h o s e f i n d i n g s and adopt t h e Referee's c o n c l u s i o n s w i t h r e f e r e n c e t o 
t h o s e f a c t o r s . 

I m p a i r m e n t 

C l a i m a n t has a mixed p e r s o n a l i t y d i s o r d e r which was p r o b a b l y f i x e d by t h e 
t i m e he was a te e n a g e r . (Ex. 68-13). C l a i m a n t ' s t r e a t i n g p h y s i c i a n s t a t e d t h a t 
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c l a i m a n t ' s u n d e r l y i n g problem was ex a c e r b a t e d by problems e n c o u n t e r e d i n t h e 
work e n v i r o n m e n t , r e s u l t i n g i n c l a i m a n t h a v i n g t r o u b l e d e a l i n g w i t h p e o p l e i n 
l i f e s i t u a t i o n s , making him s e n s i t i v e t o c r i t i c i s m and h a v i n g d i f f i c u l t y d e a l i n g 
w i t h a u t h o r i t y f i g u r e s . (Ex. 68-9). 

The R e f e r e e a s s i g n e d an 8 p e r c e n t permanent impairment v a l u e f o r c l a i m 
a n t ' s permanent p e r s o n a l i t y d i s o r d e r . However, i n o r d e r t o r e c e i v e an award o f 
permanent d i s a b i l i t y f o r a p e r s o n a l i t y d i s o r d e r , c l a i m a n t must show t h a t t h e 
d i s o r d e r i n t e r f e r e s w i t h h i s l o n g - t e r m a b i l i t y t o adapt t o t h e o r d i n a r y a c t i v i 
t i e s and s t r e s s e s o f d a i l y l i v i n g . Former OAR 4 3 6 - 3 5 - 4 0 0 ( 3 ) ( b ) . We do n o t f i n d 
e v i d e n c e t h a t c l a i m a n t ' s p e r s o n a l i t y d i s o r d e r i n t e r f e r e s w i t h h i s l o n g - t e r m ^ 
a b i l i t y t o adapt t o t h e o r d i n a r y a c t i v i t i e s and s t r e s s e s o f d a i l y l i v i n g . 
T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o a permanent i m p a i r m e n t 
v a l u e f o r h i s p e r s o n a l i t y d i s o r d e r . 

•Claimant has a l s o been diagnosed as h a v i n g d y s t h y m i c d i s o r d e r . The 
Ref e r e e c o n c l u d e d t h a t t h a t c o n d i t i o n f i t s i n t o Class 2 (OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( b ) ) , 
w h i c h i s c h a r a c t e r i z e d by l o s s o f f u n c t i o n due t o p s y c h o n e u r o s i s based on, i n 
c l a i m a n t ' s case, d e p r e s s i v e r e a c t i o n s . He found t h a t c l a i m a n t l a c k e d i n t e r e s t 
i n a c t i v i t i e s , had a p p e t i t e and s l e e p d i s t u r b a n c e s and f e l t s u i c i d a l on occa
s i o n . We agree t h a t c l a i m a n t ' s c o n d i t i o n f i t s i n t o Class 2, b u t f i n d t h a t 
c l a i m a n t ' s permanent impairment i s m i n i m a l , r a t h e r t h a n m i l d as f o u n d by t h e 
Ref e r e e . 

Dr. Sweetman, t r e a t i n g p s y c h i a t r i s t , who began t r e a t i n g c l a i m a n t a t t h e 
o u t s e t o f h i s w o r k - r e l a t e d p s y c h o l o g i c a l problems, s t a t e d t h a t , a t t i m e s even 
a f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y , he appeared b e t t e r and was r e l a t i n g 
b e t t e r w i t h p e o p l e b u t , a t o t h e r t i m e s , he r e g r e s s e d t o t h e p o i n t t h a t some o f 
t h e d i f f i c u l t i e s he has had s i n c e Dr. Sweetman began t r e a t m e n t re-emerge. (Ex. 
68-10). Dr. Sweetman f e l t t h a t c l a i m a n t e x p e r i e n c e d c o n t i n u i n g p r o b l e m s , i n 
p a r t because o f t h e w o r s e n i n g o f h i s p s y c h o l o g i c a l c o n d i t i o n caused by h i s com
pens a b l e i n j u r y , and t h a t he has seen no p r o g r e s s i o n i n c l a i m a n t ' s c o n d i t i o n i n 
one d i r e c t i o n o r t h e o t h e r . However, Dr. Sweetman imposed no r e s t r i c t i o n s , be
cause o f h i s p s y c h o l o g i c a l c o n d i t i o n s , on t h e t y p e o f employment c l a i m a n t c o u l d 
assume. (Ex. 6 8 - 8 ) . 

Dr. P a r v a r e s h conc l u d e d t h a t c l a i m a n t ' s p s y c h i a t r i c i m p a i r m e n t was m i n i 
mal, and t h a t t h e c o n d i t i o n had r e t u r n e d t o t h e same s t a t u s as b e f o r e t h e p e r i o d 
when h i s d y s t h y m i c d i s o r d e r was compensably worsened by s t r e s s on t h e j o b . (Ex. 
64 - 4 ) . A f t e r r e v i e w o f t h e p s y c h i a t r i s t ' s r e p o r t s , we are more persuaded by t h e 
a t t e n d i n g p h y s i c i a n who began t r e a t i n g c l a i m a n t from t h e o n s e t . A f t e r de novo 
r e v i e w o f t h e e v i d e n c e as d i s c u s s e d above, we conclude t h a t c l a i m a n t s u f f e r s 10 
p e r c e n t permanent impairment due t o t h e w o r k - r e l a t e d e x a c e r b a t i o n o f h i s 
d y s t h y m i c d i s o r d e r . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1, t h e p r o d u c t i s 3. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 10, t h e r e s u l t i s 13 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 13 p e r c e n t . 

Moreover, on t h i s r e c o r d , we do n o t f i n d t h a t t h e r e i s c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t c l a i m a n t ' s permanent impairment i s g r e a t e r t h a n 13 p e r c e n t . 
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The Referee's o r d e r d a t e d A p r i l 5, 1990 i s m o d i f i e d . I n l i e u o f t h e Ref
ere e ' s and D e t e r m i n a t i o n Order's awards, c l a i m a n t i s awarded 13. p e r c e n t (41.6 
degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y f e e s h a l l be 
a d j u s t e d a c c o r d i n g l y . 

J a n u a r y 29, 1991 , C i t e as 43 Van N a t t a 163 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSEPH M. EDNEY, Claimant 
WCB Case No. 87-17748 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Myers' o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f a c l a i m f o r i n j u r i e s s u s t a i n e d by c l a i m a n t i n a motor 
v e h i c l e a c c i d e n t . On r e v i e w , t h e i s s u e i s whether t h e i n j u r y was w i t h i n t h e 
co u r s e and scope o f c l a i m a n t ' s employment. We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t worked a t t h e employer's o f f i c e s i n Coos Bay, Oregon. Cla i m a n t 
and a coworker, Ms. Mecone, were i n j u r e d i n a motor v e h i c l e a c c i d e n t on t h e 
e v e n i n g o f September 4, 1987. At t h e t i m e o f t h e a c c i d e n t , c l a i m a n t and Ms. 
Mecone were e n r o u t e back t o Coos Bay from a one-day f i e l d t r i p t o P o r t O r f o r d , 
Oregon. C l a i m a n t was d r i v i n g and t h e y were t r a v e l i n g i n h i s t r u c k . The em
p l o y e r r e q u i r e s c l a i m a n t t o use h i s own v e h i c l e on b u s i n e s s t r i p s and re i m b u r s e s 
him f o r m i l e a g e . 

On t h e i r way back t o Coos Bay, c l a i m a n t and Ms. Mecone stopped t o e a t d i n 
ner a t Bandon. C l a i m a n t consumed two beers a t d i n n e r and Ms. Mecone drank one 
beer. F o l l o w i n g d i n n e r , t h e y c o n t i n u e d d r i v i n g n o r t h on Highway 101, t o w a r d 
Coos Bay. A t t h i s p o i n t , Ms. Mecone began d r i n k i n g from a p i n t b o t t l e o f 
whi s k e y she had purchased e a r l i e r t h a t day. 

C l a i m a n t and Ms. Mecone were scheduled t o r e t u r n t h a t e v e n i n g t o t h e em
p l o y e r ' s o f f i c e s i n Coos Bay t o r e p o r t t o t h e i r s u p e r v i s o r about t h e e v e n t s o f 
t h e day. F o l l o w i n g d i n n e r , c l a i m a n t and Ms. Mecone d e c i d e d t o t a k e a s i d e - t r i p 
t o Whiskey Run Beach t o r e l a x , watch t h e sunset, c o l l e c t t h e i r t h o u g h t s and p r e 
p a r e t h e i r r e p o r t . The d e t o u r t o Whiskey Run Beach was n o t on t h e i r p l a n n e d 
i t i n e r a r y . I t was common p r a c t i c e f o r c l a i m a n t and o t h e r employees t o s t o p and 
d i s c u s s t h e e v e n t s o f t h e day b e f o r e r e t u r n i n g t o t h e o f f i c e t o r e p o r t t o t h e 
s u p e r v i s o r . C l a i m a n t and Ms. Mecone had not d i s c u s s e d a l l a s p e c t s o f t h e day's 
e v e n t s o v e r d i n n e r i n Bandon because t h e y c o n s i d e r e d t h e i n f o r m a t i o n t o be p r o 
p r i e t a r y and were concerned about b e i n g o v e r h e a r d . They d i d n o t d i s c u s s b u s i 
ness w h i l e t h e t r u c k was i n o p e r a t i o n because i t was a v e r y n o i s y v e h i c l e . 

The t r i p t o Whiskey Run Beach t o o k r o u g h l y 15 m i n u t e s , o ne-way—a d i s t a n c e 
o f a p p r o x i m a t e l y 10 m i l e s . Claimant and Ms. Mecone t u r n e d o f f Highway 101 be
tween Bandon and Coos Bay, t r a v e l i n g n o r t h w e s t on Seven D e v i l s Road, and t h e n 
due west on Whiskey Run Road, which dead-ends a t Whiskey Run Beach. Whiskey Run 
Road i s t h e o n l y beach access road i n t h e immediate are a , and c l a i m a n t i n t e n d e d 
t o r e t u r n t o Highway 101 v i a t h a t road. 
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C l a i m a n t and Ms. Mecone a r r i v e d a t t h e beach s h o r t l y b e f o r e s u n s e t . 
C l a i m a n t d i d n o t i m m e d i a t e l y p a r k t h e t r u c k b u t , i n s t e a d , s h i f t e d i n t o f o u r -
wheel d r i v e and drov e s o u t h down t h e beach on t h e wet sand a d j a c e n t t o t h e 
w a t e r . C l a i m a n t i n t e n d e d t o d r i v e t h e t r u c k on down t h e beach, s t o p t h e t r u c k 
a t some p o i n t , p u l l down t h e t a i l g a t e and t a l k w h i l e w a t c h i n g t h e s u n s e t . A f t e r 
t h e y had t r a v e l e d a m i l e and o n e - h a l f down t h e beach, t h e y d e c i d e d t o s t o p and 
go f o r a w a l k . B e f o r e c l a i m a n t began s l o w i n g t h e v e h i c l e , i t o v e r t u r n e d and 
r o l l e d . C l a i m a n t and Ms. Mecone were b o t h i n j u r e d ; Ms. Mecone l a t e r d i e d f r o m 
her i n j u r i e s . 

C l a i m a n t was r e i m b u r s e d f o r h i s mileage t o and from t h e beach, and he i n 
c l u d e d t h e t i m e spent on t h e beach on t h e t i m e sheet he s u b m i t t e d t o t h e em
p l o y e r . O n e - t h i r d t o o n e - h a l f o f c l a i m a n t ' s work t i m e i s spent o f f t h e em
p l o y e r ' s p r e m i s e s . C l a i m a n t e x e r c i s e s a s i g n i f i c a n t degree o f p e r s o n a l d i s c r e 
t i o n i n s c h e d u l i n g h i s work a c t i v i t i e s . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y d i d n o t occur w i t h i n t h e course and scope o f h i s employ
ment . 

CONCLUSIONS AND OPINION 

I n o r d e r t o be compensable, c l a i m a n t ' s i n j u r y must have o c c u r r e d w i t h i n 
t h e c o u r s e and scope o f h i s employment. Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . • The u l t i m a t e 
i n q u i r y i s whether t h e r e l a t i o n s h i p between t h e i n j u r y and employment i s such 
t h a t t h e i n j u r y s h o u l d be compensable. Rogers v. SAIF, 289 Or 633 ( 1 9 8 5 ) . 

The c o u r t s have adopted a seven-part t e s t f o r d e t e r m i n i n g whether an 
i n j u r y i s s u f f i c i e n t l y w o r k - r e l a t e d t o be compensable: (1) whether t h e a c t i v i t y 
was f o r t h e b e n e f i t o f t h e employer; (2) whether t h e a c t i v i t y was c o n t e m p l a t e d 
by t h e employer and employee; (3) whether t h e r i s k was an o r d i n a r y r i s k o f , and 
i n c i d e n t a l t o , t h e employment; (4) whether t h e employee was p a i d f o r t h e a c t i v 
i t y ; (5) w h e t h e r t h e a c t i v i t y was on t h e employer's p r e m i s e s ; (6) whether t h e 
a c t i v i t y was d i r e c t e d by o r acquiesced i n by t h e employer; and (7) whether t h e 
employee was on a p e r s o n a l m i s s i o n o f h i s own. M e l l i s v. McEwen, 74 Or App 571, 
575, r e v den 300 Or 249 (19 8 5 ) . See a l s o P r e s t o n v. SAIF, 88 Or App 327 ( 1 9 8 7 ) . 
A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . I d . 

The R e f e r e e a p p l i e d t h e M e l l i s s even-part t e s t t o t h e c i r c u m s t a n c e s s u r 
r o u n d i n g t h e i n j u r y b u t concluded t h a t t h e t e s t was n o t d i s p o s i t i v e . . He went on 
t o a n a l y z e t h e case under t h e s o - c a l l e d "coming and g o i n g r u l e " and t h e " d u a l 
purpose e x c e p t i o n " t o t h a t r u l e . The p a r t i e s a l s o a p p l y t h i s r u l e i n t h e i r 
b r i e f s on r e v i e w . 

Under t h e "coming and g o i n g r u l e , " i n j u r i e s s u s t a i n e d by employees g o i n g 
t o o r coming home fr o m t h e i r r e g u l a r p l a c e o f work a re g e n e r a l l y h e l d n o t t o be 
w i t h i n t h e c o u r s e and scope o f employment. Brown v. SAIF, 43 Or App 447, 452-3 
( 1 9 7 9 ) . Under t h e " d u a l purpose e x c e p t i o n " t o t h e r u l e , an a c t i v i t y i s a p e r 
s o n a l t r i p and o u t s i d e t h e employment i f i t would have been made i n s p i t e o f t h e 
f a i l u r e o r absence o f t h e b u s i n e s s purpose, o r i t would have been dropped i n t h e 
ev e n t o f f a i l u r e o f t h e p r i v a t e purpose though t h e b u s i n e s s e r r a n d remained un
done. I d . R e l y i n g on t h e r u l e , t h e Referee concluded t h a t c l a i m a n t d i d n o t 
f a l l under t h e " d u a l purpose e x c e p t i o n " and was n o t w i t h i n t h e co u r s e and scope 
o f h i s employment a t t h e t i m e o f t h e a c c i d e n t . 

We agree w i t h t h e Referee's u l t i m a t e r u l i n g , b u t f o r d i f f e r e n t r e a s o n s . 
A t t h e t i m e o f t h e a c c i d e n t , c l a i m a n t was n e i t h e r g o i n g t o nor coming home f r o m 
h i s r e g u l a r p l a c e o f b u s i n e s s ; he was e n r o u t e back t o t h e employer's o f f i c e s 
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f r o m a one-day b u s i n e s s t r i p t o t h e c o a s t . A c c o r d i n g l y , t h e "coming and g o i n g " 
r u l e i s n o t a p p l i c a b l e i n t h i s case. 

Moreover, u n l i k e t h e Referee, we conclude t h a t t h e s e v e n - p a r t M e l l i s t e s t 
i s d i s p o s i t i v e o f t h e course and scope i s s u e . SAIF does not d i s p u t e t h a t t h e 
o v e r a l l b u s i n e s s t r i p t o and from P o r t O r f o r d was w i t h i n t h e c o u r s e and scope o f 
employment. The p i v o t a l i s s u e i s , i n s t e a d , whether t h e d e t o u r t o t h e beach and 
d r i v e down t h e s u r f t o o k c l a i m a n t o u t o f t h e course and scope. We a n a l y z e t h e 
d e t o u r t o t h e beach under t h e seven f a c t o r M e l l i s t e s t . 

A number o f f a c t o r s s u p p o r t a f i n d i n g t h a t t h e i n j u r y o c c u r r e d w i t h i n t h e 
c o u r s e and scope o f employment. There i s evidence t h a t t h e d e t o u r t o t h e beach 
was a t l e a s t i n p a r t m o t i v a t e d by t h e b u s i n e s s purpose o f p r e p a r i n g f o r t h e r e 
p o r t t o t h e s u p e r v i s o r . Claimant t e s t i f i e d t h a t t h e y were u n a b l e t o t a l k 
e n r o u t e because t h e t r u c k was t o o n o i s y . F u r t h e r m o r e , c l a i m a n t had stopped t o 
c o l l e c t h i s t h o u g h t s on p r e v i o u s business t r i p s , and t h e r e i s e v i d e n c e t h a t t h e 
s u p e r v i s o r a c q u i e s c e d i n t h i s p r a c t i c e . N e i t h e r t h e d e t o u r t o t h e beach nor t h e 
d r i v e a l o n g t h e s u r f were s p e c i f i c a l l y p r o h i b i t e d by t h e employer. 

F u r t h e r m o r e , c l a i m a n t d i d r e c e i v e reimbursement f o r t h e m i l e a g e t o t h e 
beach and he i n c l u d e d t h e hours on t h e beach on h i s t i m e s h e e t . A l t h o u g h t h e 
i n j u r y d i d n o t occur on t h e employer's premises, c l a i m a n t spent o n e - t h i r d t o 
o n e - h a l f o f h i s work t i m e away from t h e employer's o f f i c e s . A c c o r d i n g l y , t h e 
f a c t t h a t t h e i n j u r y o c c u r r e d o f f t h e employer's premises weighs l e s s h e a v i l y i n 
SAIF's f a v o r i n t h i s case. F i n a l l y , t h e s i g n i f i c a n t d i s c r e t i o n c l a i m a n t had i n 
c o n d u c t i n g h i s work a c t i v i t y weighs i n f a v o r o f c o m p e n s a b i l i t y . See 1 Larson, 
Workmen's Compensation Law, S e c t i o n 19.62 a t 4-411 ( 1 9 8 5 ) . 

W h i l e t h e s e f a c t o r s s u p p o r t a c o m p e n s a b i l i t y f i n d i n g under t h e M e l l i s 
a n a l y s i s , o t h e r c i r c u m s t a n c e s s u r r o u n d i n g t h e a c c i d e n t l e a d us t o c o n c l u d e t h a t 
t h e i n j u r y was n o t s u f f i c i e n t l y work r e l a t e d t o be compensable. Assuming t h a t 
c l a i m a n t remained i n t h e course and scope o f employment when he i n i t i a l l y de-
t o u r e d t o t h e beach, he c l e a r l y d e v i a t e d from any b u s i n e s s purpose and was on a 
p e r s o n a l m i s s i o n once he a r r i v e d a t t h e beach. See Workmen's Compensation Law, 
s u p r a . S e c t i o n 19.35 a t 4-387 t h r u 4-390, S e c t i o n 19.61 a t 4-406 t o 4-407. At 
t h a t p o i n t , i n s t e a d o f p a r k i n g t h e car and d i s c u s s i n g t h e day's e v e n t s w i t h Ms. 
Mecone, he c o n t i n u e d d r i v i n g t h e t r u c k s o u t h , a l o n g t h e s u r f , i n f o u r - w h e e l 
d r i v e . We a r e n o t persuaded t h a t t h i s p a r t o f t h e d e t o u r s e r v e d any b u s i n e s s 
p urpose. See Hackney v. T i l l a m o o k Growers, 39 Or App 644 ( 1 9 7 9 ) . 

The employer d i d n o t d i r e c t c l a i m a n t t o d r i v e a l o n g t h e s u r f . By c l a i m 
a n t ' s own a d m i s s i o n , he and Ms. Mecone were unable t o d i s c u s s b u s i n e s s w h i l e he 
was d r i v i n g and, t h e r e f o r e , c o u l d n o t have done so w h i l e d r i v i n g a l o n g t h e s u r f . 
F u r t h e r m o r e , t h e r e i s no evidence t h a t t r a v e l i n g i n a p i c k u p t r u c k on a beach 
was an o r d i n a r y r i s k o f c l a i m a n t ' s employment. I n d r i v i n g a l o n g t h e s u r f , 
c l a i m a n t c r e a t e d t h e hazard t h a t caused t h e a c c i d e n t . See Workmen's Compensa
t i o n Law, supra a t 4-406 t o 4-407. Moreover, t h e i n j u r y o c c u r r e d a f t e r c l a i m a n t 
had d r i v e n a m i l e and o n e - h a l f down t h e beach, t r a v e l i n g away f r o m Whiskey Run 
Road, t h e o n l y r o a d i n t h e immediate area back t o Highway 101. T h e r e f o r e , i t 
c annot be s a i d t h a t t h e y had resumed t h e i r b u s i n e s s t r i p a t t h e t i m e o f t h e 
a c c i d e n t . See Workmen's Compensation Law, supra a t 4-390. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t had d e v i a t e d f r o m t h e 
c o u r s e and scope o f h i s employment a t t h e t i m e o f t h e a c c i d e n t . A c c o r d i n g l y , we 
a f f i r m t h e Referee's r u l i n g t h a t t h e c l a i m i s n o t compensable. 

ORDER 

The Referee's o r d e r , d a t e d A p r i l 7, 1988, i s a f f i r m e d . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f a c l a i m f o r f a t a l i n j u r i e s s u s t a i n e d by c l a i m a n t i n a motor 
v e h i c l e a c c i d e n t . On r e v i e w , t h e i s s u e i s whether t h e f a t a l a c c i d e n t o c c u r r e d 
w i t h i n t h e co u r s e and scope o f c l a i m a n t ' s employment. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked a t t h e employer's o f f i c e s i n Coos Bay, Oregon. C l a i m a n t 
and h er immediate s u p e r v i s o r , Mr. Edney, were i n j u r e d i n a motor v e h i c l e a c c i 
d e n t on t h e e v e n i n g o f September 4, 1987. At t h e t i m e o f t h e a c c i d e n t , c l a i m a n t 
and Mr. Edney were e n r o u t e back t o Coos Bay from a one-day f i e l d t r i p t o P o r t 
O r f o r d , Oregon. Mr. Edney was d r i v i n g and t h e y were t r a v e l i n g i n h i s t r u c k . 
The employer r e q u i r e s Mr. Edney t o use h i s own v e h i c l e on b u s i n e s s t r i p s and 
re i m b u r s e s him f o r m i l e a g e . 

On t h e i r way back t o Coos Bay, c l a i m a n t and Mr. Edney st o p p e d t o e a t d i n 
ner a t Bandon. Mr. Edney consumed two beers a t d i n n e r and c l a i m a n t d r a n k one 
beer. F o l l o w i n g d i n n e r , t h e y c o n t i n u e d d r i v i n g n o r t h on Highway 101, t o w a r d 
Coos Bay. A t t h i s p o i n t , c l a i m a n t began d r i n k i n g from a p i n t b o t t l e o f whiskey 
she had pur c h a s e d e a r l i e r t h a t day. 

Cl a i m a n t and Mr. Edney were scheduled t o r e t u r n t h a t e v e n i n g t o t h e em
p l o y e r ' s o f f i c e s i n Coos Bay t o r e p o r t t o t h e i r s u p e r v i s o r about t h e e v e n t s o f 
t h e day. F o l l o w i n g d i n n e r , c l a i m a n t and Mr. Edney d e c i d e d t o t a k e a s i d e - t r i p 
t o Whiskey Run Beach t o r e l a x , c o l l e c t t h e i r t h o u g h t s and p r e p a r e t h e i r r e p o r t . 
The d e t o u r t o Whiskey Run Beach was n o t on t h e i r p l anned i t i n e r a r y . On a p r e v i 
ous f i e l d t r i p , t h e y had stopped on t h e i r way home t o d i s c u s s t h e day's e v e n t s . 
On t h e t r i p a t i s s u e h e r e , c l a i m a n t and Mr. Edney had n o t d i s c u s s e d b u s i n e s s 
o v e r d i n n e r i n Bandon because t h e y c o n s i d e r e d t h e i n f o r m a t i o n t o be p r o p r i e t a r y 
and were concerned about b e i n g o v e r h e a r d . They d i d n o t d i s c u s s b u s i n e s s w h i l e 
t h e t r u c k was i n o p e r a t i o n because Mr. Edney f e l t d r i v i n g r e q u i r e d h i s f u l l 
c o n c e n t r a t i o n . 

The t r i p t o Whiskey Run Beach t o o k 15 t o 20 mi n u t e s , one-way, a d i s t a n c e 
o f 10 t o 12 m i l e s . C l a i m a n t and Mr. Edney t u r n e d o f f Highway 101 between Bandon 
and Coos Bay, t r a v e l i n g n o r t h w e s t on Seven D e v i l s Road, and t h e n due west on 
Whiskey Run Road, w h i c h dead-ends a t Whiskey Run Beach. Whiskey Run Road i s t h e 
o n l y beach access r o a d i n t h e immediate area. 

C l a i m a n t and Mr. Edney a r r i v e d a t t h e beach s h o r t l y b e f o r e s u n s e t . Mr. 
Edney d i d n o t i m m e d i a t e l y p a r k t h e t r u c k b u t , i n s t e a d , s h i f t e d i n t o f o u r - w h e e l 
d r i v e and d r o v e s o u t h down t h e beach on t h e wet sand a d j a c e n t t o t h e w a t e r . The 
t r u c k o v e r t u r n e d and r o l l e d a f t e r t h e y had d r i v e n a m i l e t o a m i l e and o n e - h a l f 
down t h e beach. C l a i m a n t and Mr. Edney were b o t h i n j u r e d . C l a i m a n t l a t e r d i e d 
as a r e s u l t o f her i n j u r i e s . 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s i n j u r y d i d n o t occur w i t h i n , t h e course and scope o f her employ
ment. 
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I n o r d e r t o be compensable, c l a i m a n t ' s i n j u r y must have o c c u r r e d w i t h i n 
t h e c o u r s e and scope o f her employment. Former ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . The u l t i m a t e 
i n q u i r y i s whether t h e r e l a t i o n s h i p between t h e i n j u r y and employment i s such 
t h a t t h e i n j u r y s h o u l d be compensable. Rogers v. SAIF, 289 Or 633 ( 1 9 8 5 ) . 

N e i t h e r p a r t y c h a l l e n g e s t h e Referee's f i n d i n g t h a t t h e o v e r a l l b u s i n e s s 
t r i p t o and fro m P o r t O r f o r d was w i t h i n t h e course and scope o f employment. The 
p i v o t a l i s s u e i s , i n s t e a d , whether t h e d e t o u r t o t h e beach and d r i v e a l o n g t h e 
s u r f t o o k c l a i m a n t o u t o f t h e course and scope. 

The R eferee a p p a r e n t l y a n a l y z e d t h e d e t o u r t o t h e beach under t h e so-
c a l l e d "coming and g o i n g r u l e " and t h e "dua l purpose e x c e p t i o n " t o t h a t r u l e . 
SAIF a l s o a p p l i e s t h i s r u l e i n i t s b r i e f on r e v i e w . Under t h e r u l e , i n j u r i e s 
s u s t a i n e d by employees g o i n g t o o r coming home from t h e i r r e g u l a r p l a c e o f work 
a r e g e n e r a l l y h e l d n o t t o be w i t h i n t h e course and scope o f employment. Brown 
v. SAIF, 43 Or App 447, 452-3 (1979). Under t h e " d u a l purpose" e x c e p t i o n t o t h e 
r u l e , an a c t i v i t y i s a p e r s o n a l t r i p and o u t s i d e t h e employment i f i t would have 
been made i n s p i t e o f t h e f a i l u r e o r absence o f t h e b u s i n e s s purpose, o r i t 
w o u l d have been dropped i n t h e event o f f a i l u r e o f t h e p r i v a t e purpose though 
t h e b u s i n e s s e r r a n d remained undone. I d . 

The Referee concluded t h a t t h e "dua l purpose" e x c e p t i o n a p p l i e d o n l y t o 
Mr. Edney and n o t t o c l a i m a n t because c l a i m a n t d i d n o t have c o n t r o l o v e r Mr. 
Edney's a c t i o n s , and Mr. Edney's s t a t u s as c l a i m a n t ' s s u p e r v i s o r c o n s t i t u t e d a 
s u f f i c i e n t work r e l a t i o n s h i p between t h e a c t i v i t y and c l a i m a n t ' s employment t o 
make t h e a c c i d e n t compensable as t o c l a i m a n t . We d i s a g r e e w i t h t h e Referee's 
a n a l y s i s . A t t h e t i m e o f t h e a c c i d e n t , c l a i m a n t was n e i t h e r g o i n g t o nor coming 
home f r o m her r e g u l a r p l a c e o f b u s i n e s s ; she was engaged i n a s i d e - t r i p w h i l e 
t r a v e l i n g back t o t h e employer's o f f i c e s from a one-day b u s i n e s s t r i p t o t h e 
c o a s t . A c c o r d i n g l y , t h e "coming and g o i n g " r u l e i s n o t a p p l i c a b l e i n t h i s case. 

We, i n s t e a d , a n a l y z e t h e d e t o u r t o t h e beach under t h e s e v e n - f a c t o r t e s t 
a d o p t e d by t h e c o u r t i n M e l l i s v. McEwen, 74 Or App 571, 575, r e v den 300 Or 249 
( 1 9 8 5 ) : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) 
whether t h e a c t i v i t y was cont e m p l a t e d by t h e employer and employee; (3) whether 
t h e r i s k was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) whether 
t h e employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on t h e em
p l o y e r ' s p r e m i s e s ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r ac q u i e s c e d i n by 
t h e employer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f h i s own. 
See a l s o P r e s t o n v. SAIF, 88 Or App 327 (1987). 

Here, t h e r e i s evidence t h a t c l a i m a n t and Mr. Edney agreed t o go t o t h e 
beach a t l e a s t i n p a r t f o r t h e business purpose o f p r e p a r i n g f o r t h e r e p o r t t o 
t h e i r s u p e r v i s o r . Mr. Edney t e s t i f i e d t h a t t h e y were u n a b l e t o t a l k e n r o u t e be
cause he needed t o c o n c e n t r a t e on h i s d r i v i n g . F u r t h e r m o r e , Mr. Edney and h i s 
s u p e r v i s o r b o t h t e s t i f i e d t h a t c l a i m a n t and Mr. Edney had sto p p e d w h i l e t r a v e l 
i n g home fr o m a p r e v i o u s b u s i n e s s t r i p t o d i s c u s s t h e e v e n t s o f t h e day, and t h e 
employer a c q u i e s c e d i n t h i s p r a c t i c e . N e i t h e r t h e d e t o u r t o t h e beach, nor 
c l a i m a n t ' s consumption o f whiskey, nor t h e d r i v e a l o n g t h e s u r f were s p e c i f i 
c a l l y p r o h i b i t e d by t h e employer. Mr. Edney r e c e i v e d reimbursement f o r t h e 
m i l e a g e t o t h e beach. 

W h i l e t h e s e f a c t o r s s u p p o r t a c o m p e n s a b i l i t y f i n d i n g under t h e M e l l i s 
a n a l y s i s , a f t e r c o n s i d e r i n g t h e o t h e r c i r c u m s t a n c e s s u r r o u n d i n g t h e a c c i d e n t we 
co n c l u d e t h a t t h e i n j u r y was n o t s u f f i c i e n t l y work r e l a t e d t h a t i t s h o u l d be 
compensable. Assuming t h a t c l a i m a n t remained i n t h e course and scope o f employ
ment when she and Mr. Edney i n i t i a l l y d e t o u r e d t o t h e beach, t h e y c l e a r l y 
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d e v i a t e d f r o m any b u s i n e s s purpose and were on a p e r s o n a l m i s s i o n once t h e y 
a r r i v e d a t t h e beach. See 1 Larson, Workmen's Compensation Law, S e c t i o n 19.35 
a t 4-387 t h r u 4-390, S e c t i o n 19.61 a t 4-406 t o 4-407 ( 1 9 8 5 ) . 

A t t h a t p o i n t , i n s t e a d o f p a r k i n g t h e c a r and d i s c u s s i n g t h e day's e v e n t s , 
t h e y c o n t i n u e d d r i v i n g t h e t r u c k s o u t h , a l o n g t h e s u r f , i n f o u r - w h e e l d r i v e . We 
a r e n o t persuaded t h a t t h i s p a r t o f t h e d e t o u r served any b u s i n e s s p u r p o s e . See 
Hackney v. T i l l a m o o k Growers, 39 Or App 644 (1 9 7 9 ) . The employer d i d n o t d i r e c t 
them t o d r i v e a l o n g t h e s u r f . By Mr. Edney's own a d m i s s i o n , he and c l a i m a n t 
were u n a b l e t o d i s c u s s b u s i n e s s w h i l e he was d r i v i n g and, t h e r e f o r e , c o u l d n o t 
have done so w h i l e d r i v i n g a l o n g t h e s u r f . F u r t h e r m o r e , t h e r e i s no e v i d e n c e 
t h a t t r a v e l i n g i n a p i c k u p t r u c k on a beach was an o r d i n a r y r i s k o f c l a i m a n t ' s 
employment. I n d r i v i n g a l o n g t h e s u r f , c l a i m a n t and Mr. Edney c r e a t e d t h e 
h a z a r d t h a t caused t h e a c c i d e n t . See Workmen's Compensation Law, supra a t 4-406 
t o 4-407. Moreover, t h e i n j u r y o c c u r r e d a f t e r c l a i m a n t and Mr. Edney had d r i v e n 
a m i l e and o n e - h a l f down t h e beach, t r a v e l i n g away from Whiskey Run Road, t h e 
o n l y r o a d i n t h e . i m m e d i a t e area back t o Highway 101. T h e r e f o r e , i t cannot be 
s a i d t h a t t h e y had resumed t h e i r b usiness t r i p a t t h e t i m e o f t h e a c c i d e n t . See 
Workmen's Compensation Law, supra a t 4-390. 

For t h e s e r easons, we f i n d t h a t c l a i m a n t ' s i n j u r y d i d n o t o c c u r w i t h i n t h e 
c o u rse and scope o f her employment. I n so f i n d i n g , we d i s a g r e e w i t h t h e Ref
eree's c o n c l u s i o n t h a t c l a i m a n t s h o u l d n o t be h e l d a c c o u n t a b l e f o r t h e d e v i a t i o n 
because she d i d n o t have c o n t r o l o f t h e v e h i c l e . I n s u p p o r t o f t h i s p o s i t i o n , 
t h e R e f e r e e r e l i e d on t h e "employer's conveyance d o c t r i n e " d i s c u s s e d by L a r s o n 
i n The Law o f Workmen's Compensation, supra. S e c t i o n 17.10 a t 4-209 t o 4-218. 
Under t h i s d o c t r i n e , i f a t r i p t o and from work i s made i n a v e h i c l e under t h e 
c o n t r o l o f t h e employer, an i n j u r y d u r i n g t h a t t r i p i s i n c u r r e d i n t h e c o u r s e o f 
employment. Assuming w i t h o u t d e c i d i n g t h a t t h e "employer conveyance d o c t r i n e " 
i s a p p l i c a b l ' e where t h e v e h i c l e i s n e i t h e r owned nor l e a s e d by t h e employer, we 
c o n c l u d e t h a t c l a i m a n t ' s i n j u r y i s n o t compensable under t h e d o c t r i n e . 

The d o c t r i n e r e q u i r e s some measure o f c o n t r o l over t h e v e h i c l e by t h e em
p l o y e r . I d . As c l a i m a n t ' s b e n e f i c i a r i e s have t h e burden o f p r o v i n g t h a t 
c l a i m a n t was w i t h i n t h e course and scope o f employment a t t h e t i m e o f t h e a c c i 
d e n t , t h e b e n e f i c i a r i e s must e s t a b l i s h t h a t t h e degree o f employer c o n t r o l was 
s u f f i c i e n t t o keep t h e a c t i v i t y w i t h i n t h e course and scope o f employment. The 
R e feree reasoned t h a t t h e r e q u i s i t e employer c o n t r o l was e s t a b l i s h e d by t h e 
s u p e r v i s o r - e m p l o y e e r e l a t i o n s h i p between c l a i m a n t and Mr. Edney, and t h e f a c t 
Mr. Edney was d r i v i n g t h e v e h i c l e . We d i s a g r e e . Mr. Edney t e s t i f i e d t h a t 
c l a i m a n t agreed t o t h e s i d e - t r i p t o t h e beach. There i s no e v i d e n c e i n t h e 
r e c o r d t o s u p p o r t a f i n d i n g t h a t c l a i m a n t was not an a c t i v e p a r t i c i p a n t i n t h e 
subsequent d e c i s i o n t o d r i v e a l o n g t h e s u r f a f t e r t h e y a r r i v e d a t t h e beach. 
Thus, c l a i m a n t ' s b e n e f i c i a r i e s have not c a r r i e d t h e i r burden o f p r o v i n g t h a t t h e 
employer had s u f f i c i e n t c o n t r o l over t h e v e h i c l e t o keep her w i t h i n t h e c o u r s e 
and scope o f her employment. 

F i n a l l y , we n o t e t h e argument o f c l a i m a n t ' s b e n e f i c i a r i e s t h a t t h i s case 
i s compensable under t h e " t r a v e l i n g employee r u l e . " Under t h a t r u l e , any em
p l o y e e whose work e n t a i l s t r a v e l away from t h e employer's premises i s h e l d t o be 
w i t h i n t h e c o u r s e and scope o f employment c o n t i n u o u s l y d u r i n g t h e t r i p , e x c e p t 
when a d i s t i n c t d e p a r t u r e on a p e r s o n a l e r r a n d i s shown. Simons v. SWF Plywood 
Co. , 26 Or App 137, 143 ( 1 9 7 6 ) . We conclude t h a t t h e t r a v e l i n g employee r u l e i s 
n o t a p p l i c a b l e t o t h e t y p e o f one-day business t r i p a t i s s u e h e r e , where t h e em
p l o y e e i s n o t r e q u i r e d t o s t a y away from home o v e r n i g h t . Moreover, assuming t h e 
r u l e were a p p l i c a b l e h e r e , f o r t h e reasons s t a t e d above we would c o n c l u d e t h a t 
t h e d r i v e down t h e beach was a d i s t i n c t d e p a r t u r e on a p e r s o n a l e r r a n d . 

A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t ' s i n j u r y i s n o t compensable, and we 
r e v e r s e t h e R e f e r e e ' s r u l i n g t o t h e c o n t r a r y . 
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ORDER 
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The Referee's o r d e r d a t e d February 11, 1988 i s r e v e r s e d . The SAIF Corpo
r a t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The $3,000 assessed a t t o r n e y f e e 
awarded by t h e Referee i s r e v e r s e d . 

Board Member C r i d e r d i s s e n t i n g . 

I do n o t agree w i t h my c o l l e a g u e s ' v i e w t h a t c l a i m a n t l e f t t h e course and 
scope o f employment when her s u p e r v i s o r , t h e d r i v e r o f t h e v e h i c l e i n wh i c h t h e 
a c c i d e n t o c c u r r e d , drove a l o n g t h e s u r f a f t e r r e a c h i n g t h e beach. C l a i m a n t was 
on a b u s i n e s s t r i p . She d i d n o t choose t o d e v i a t e from i t . R a t h e r , t h e r e c o r d 
s u g g e s t s t h a t t h e s u p e r v i s o r chose t o d e v i a t e from i t . As passenger and sub
o r d i n a t e , she had no c h o i c e b u t t o remain i n t h e v e h i c l e . T h e r e f o r e , I would 
h o l d t h a t she remained i n t h e course and scope o f employment when t h e f a t a l 
a c c i d e n t o c c u r r e d . 

I have n o t q u a r r e l e d w i t h t h e m a j o r i t y ' s d e c i s i o n n o t t o award b e n e f i t s t o 
t h e s u p e r v i s o r because, i n d r i v i n g down t h e s u r f , he embarked on a m i s s i o n o f 
h i s own, i.e.,- a j o y r i d e . Joseph M. Edney, 43 Van N a t t a 163 ( 1 9 9 1 ) . T h i s de
p a r t u r e added r i s k beyond t h e o r d i n a r y r i s k s o f b u s i n e s s t r a v e l . N e v e r t h e l e s s , 
c l a i m a n t d i d n o t choose t o engage i n t h e j o y r i d e . Thus, she cannot be s a i d t o 
have engaged i n any p e r s o n a l m i s s i o n o f her own. The r e c o r d i n d i c a t e s t h a t 
c l a i m a n t and her s u p e r v i s o r d e c i d e d t h a t t h e y needed t o s t o p t o t a l k and t h a t 
t h e y s h o u l d do so a t t h e beach. ( T r . 22.) However, t h e d e c i s i o n t o d r i v e down 
t h e s u r f was a p p a r e n t l y n o t m u t u a l ; indeed, t h e s u p e r v i s o r t e s t i f i e d t h a t when 
he reached t h e beach, he s i m p l y s h i f t e d i n t o f o u r - w h e e l d r i v e and t o o k o f f down 
t h e beach. ( T r . 23, 33.) Claimant's s i t u a t i o n was t h a t o f a worker/passenger 
who i s i n j u r e d when, d u r i n g what commenced as a bu s i n e s s t r i p , t h e d r i v e r t a k e s 
a d e t o u r f o r a p r i v a t e purpose. Such workers a r e e n t i t l e d t o compensation. See 
L i n d E n g i n e e r i n g Co.v. Auxer, 519 P.2d 1211 (Colo. App. 1984). Under t h e s e c i r 
cumstances, I am persuaded t h a t c l a i m a n t cannot be s a i d t o have l e f t t h e course 
and scope o f her employment. T h e r e f o r e , I would a f f i r m . 

J a n u a r y 29, 1991 C i t e as 43 Van N a t t a 169 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LYLE L. SMITH., Claimant 
WCB Case No. 89-20618 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r w h i c h : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s r i g h t knee c o n d i t i o n ; 
(2) d e c l i n e d t o award temporary d i s a b i l i t y b e n e f i t s from December 20, 1989 
t h r o u g h J anuary 4, 1990; (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
SAIF's a l l e g e d l y unreasonable d e n i a l ; (4) d e c l i n e d t o assess p e n a l t i e s and 
a t t o r n e y f e e s f o r S A I F ' s . a l l e g e d l y l a t e d e n i a l ; and (5) d e c l i n e d t o assess 
p e n a l t i e s and a t t o r n e y fees f o r SAIF's a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay 
i n t e r i m compensation. On r e v i e w , t h e i s s u e s are a g g r a v a t i o n , t e m p o r a r y d i s a b i l 
i t y b e n e f i t s , and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 
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FINDINGS OF OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . , 

I n t h e December 1988 S t i p u l a t i o n and February 1989 Amended S t i p u l a t i o n , 
c l a i m a n t s t i p u l a t e d t h a t he was n o t i n t h e work f o r c e i n December 1988 and 
Fe b r u a r y 1989. (Exs. 32 & 3 3 ) . 

C l a i m a n t , who i s 60 ye a r s o l d , has a c t i v e l y l o o k e d f o r o t h e r employment 
s i n c e December 1988 because he needed money t o s u p p o r t h i m s e l f and h i s f a m i l y . 
( T r . 1 6 ) . I n May 1989, c l a i m a n t worked f o r t h e employer d r i v i n g a t r a c t o r arid 
p l o w i n g t h e employer's f i e l d f o r t h r e e t o f o u r days. ( T r . 15-16). C l a i m a n t 
r a i s e s 20-25 head o f c a t t l e and made a p p r o x i m a t e l y $300-$400 i n 1989 f r o m t h i s 
a c t i v i t y . ( T r . 14-15). 

C l a i m a n t ' s grandson a s s i s t s him i n c a r i n g f o r h i s c a t t l e . ( T r . 1 9 ) . I n 
December 1988, c l a i m a n t had been capable o f d r a g g i n g a b a l e o f hay by hand o u t 
t o t h e p a s t u r e , an a c t w h i c h , because o f h i s p a i n f u l r i g h t knee, he no l o n g e r 
can p e r f o r m . ( T r . 1 4 ) . Cla i m a n t cannot walk o r s t a n d as l o n g as he c o u l d i n 
December 1988. ( T r . 1 2 ) . He cannot l i f t nor c a r r y as much as he c o u l d i n 
December 1988. ( T r . 12-13). H is r i g h t knee becomes s t i f f more o f t e n t h a n i t 
d i d i n December 1988. (Ex. 34A; Tr. 1 1 ) . 

On November 30, 1989, SAIF r e c e i v e d Dr. Thomas' November 16, 1989 c h a r t 
n o t e i n d i c a t i n g t h a t c l a i m a n t ' s r i g h t knee was more symptomatic w i t h s w e l l i n g 
and p a i n and t h a t he had d i s c u s s e d w i t h c l a i m a n t t h e p o s s i b i l i t y o f a t o t a l knee 
r e p l a c e m e n t . (Ex. 34A). 

SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on January 4, 1990. (Ex. 3 7 ) . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t has e x p e r i e n c e d an i n c r e a s e d l o s s o f use o r f u n c t i o n of. h i s r i g h t 
k n e e / l e g as a r e s u l t o f t h e worsening o f h i s i n j u r y c o n d i t i o n s i n c e t h e l a s t 
arrangement o f compensation. 

At t h e t i m e i t i s s u e d i t s d e n i a l , SAIF had a l e g i t i m a t e doubt t h a t 
c l a i m a n t had e x p e r i e n c e d an i n c r e a s e d l o s s o f use o r f u n c t i o n o f h i s r i g h t 
k n e e / l e g s i n c e t h e l a s t arrangement o f compensation. 

A t t h e t i m e c l a i m a n t became d i s a b l e d due t o t h e w o r s e n i n g o f h i s r i g h t 
knee, he was i n t h e work f o r c e . 

A f t e r t h e l a s t arrangement o f compensation, SAIF r e c e i v e d n o t i c e o f b o t h a 
worsened c o n d i t i o n and c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work by 
November 30, 1989. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The Referee h e l d t h a t c l a i m a n t had n o t proven an a g g r a v a t i o n o f h i s 
compensable knee c o n d i t i o n . We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e a 
worsened c o n d i t i o n r e s u l t i n g from h i s compensable knee i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; 
P e r r y v. SAIF, 307 Or 654 (19 8 9 ) . To prove a worsening o f a sc h e d u l e d body 
p a r t , c l a i m a n t must show t h a t he has e x p e r i e n c e d i n c r e a s e d l o s s o f use o r f u n c 
t i o n o f h i s r i g h t l e g s i n c e t h e l a s t award o f compensation, t h e F e b r u a r y 1989 
Amended S t i p u l a t i o n . See I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 354 ( 1 9 8 8 ) . 



L y l e L. Smith , 43 Van N a t t a 169 (1991) ; 171 

I n June 1989, Dr. Thomas w r o t e t h a t c l a i m a n t ' s c o n d i t i o n " i s g r a d u a l l y 
d e t e r i o r a t i n g . " (Ex. 3 6 ) . I n November 1989, Dr. Thomas w r o t e t h a t c l a i m a n t ' s 
" r i g h t knee i s becoming more symptomatic w i t h s w e l l i n g and p a i n " and t h a t 
c l a i m a n t i s u n a b l e t o p e r f o r m h i s p r e v i o u s j o b . (Ex. 34A). C l a i m a n t t e s t i f i e d 
t h a t because o f t h e p a i n i n h i s r i g h t knee he i s unable now t o p e r f o r m many 
a c t i v i t i e s t h a t he c o u l d do i n December 1988. We are persuaded t h a t c l a i m a n t 
e x p e r i e n c e d a w o r s e n i n g o f h i s compensable knee c o n d i t i o n , due t o d e g e n e r a t i o n , 
w h i c h d i m i n i s h e d t h e use o r f u n c t i o n o f h i s r i g h t l e g s i n c e t h e December 1988 
S t i p u l a t i o n and Febr u a r y 1989 Amended S t i p u l a t i o n . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t has s u s t a i n e d a compensable aggra
v a t i o n o f h i s r i g h t k n e e / l e g c o n d i t i o n . 

P e n a l t i e s and A t t o r n e y Fee For Unreasonable D e n i a l 

P e n a l t i e s and a t t o r n e y fees may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 65 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The s t a n d a r d f o r d e t e r m i n i n g t h e reasonableness o f a d e n i a l i s 
whether t h e c a r r i e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Reasonableness 
and " l e g i t i m a t e doubt" a re c o n s i d e r e d based upon t h e i n f o r m a t i o n a v a i l a b l e t o 
t h e c a r r i e r a t t h e t i m e o f i t s d e n i a l . Brown v. Argonaut I n s u r a n c e Co., 
93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123, 126 n.3 ( 1 9 8 5 ) ; Mt • Mazama 
Plywood Co. v. B e a t t i e , 62 Or App 355, 358 (1 9 8 3 ) . 

On November 30, 1989, SAIF r e c e i v e d Dr. Thomas' November 16, 1989 c h a r t 
n o t e i n d i c a t i n g t h a t c l a i m a n t ' s r i g h t knee had become more symptomatic w i t h 
s w e l l i n g and p a i n . (Ex. 34A). At t h e t i m e o f t h e d e n i a l SAIF had a l s o r e c e i v e d 
Dr. Thomas' June 1989 l e t t e r t o c l a i m a n t ' s a t t o r n e y i n d i c a t i n g t h a t c l a i m a n t ' s 
r i g h t knee was g e t t i n g worse by g r a d u a l l y d e t e r i o r a t i n g . A d d i t i o n a l l y , a t t h e 
t i m e o f t h e d e n i a l , SAIF had r e c e i v e d Dr. Thomas' November 20, 1989 l e t t e r . 
However, i n h i s November 20, 1989 l e t t e r , Dr. Thomas w r o t e : 

" [ C l a i m a n t ] i s g r a d u a l l y d e t e r i o r a t i n g as we a n t i c i 
p a t e d , and as mentioned i n t h e f i r s t p a r a g r a p h o f y o u r 
l e t t e r . To me, h i s s i t u a t i o n i s about t h e same ... *** 
I f e e l h i s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y w i t h t h e 
p r e v i o u s impairment l e v e l as i n d i c a t e d i n p a r a g r a p h 
one." (Ex. 35) (emphasis added). 

We c o n c l u d e t h a t , a l t h o u g h Dr. Thomas' l e t t e r s and c h a r t n o t e i n d i c a t e an 
a g g r a v a t i o n o f c l a i m a n t ' s c o n d i t i o n , Dr. Thomas' November 20, 1989 l e t t e r c r e a t e d 
a l e g i t i m a t e doubt as t o whether c l a i m a n t had s u s t a i n e d an i n c r e a s e d l o s s o f use 
o r f u n c t i o n o f h i s r i g h t knee s i n c e t h e l a s t arrangement o f compensation. See 
I n t e r n a t i o n a l Paper Co. v. Tu r n e r , supra. A c c o r d i n g l y , we c o n c l u d e t h a t SAIF's 
d e n i a l was n o t unreasonable based upon t h e i n f o r m a t i o n i t had a t t h e t i m e o f i t s 
d e n i a l . 

P e n a l t i e s and A t t o r n e y Fees f o r L a t e D e n i a l 

C l a i m a n t a d d i t i o n a l l y argues t h a t SAIF's d e n i a l , i s s u e d on January 4, 1990, 
i s a l a t e d e n i a l . An i n s u r e r must accept o r deny a c l a i m w i t h i n 60 days a f t e r 
n o t i c e o f t h e c l a i m , o r r i s k t h e i m p o s i t i o n o f p e n a l t i e s and a t t o r n e y f e e s . ORS 
656.262(6) & ( 1 0 ) . As t h e Referee s t a t e d , a l t h o u g h Dr. Thomas w r o t e a l e t t e r r e 
g a r d i n g c l a i m a n t ' s a g g r a v a t e d c o n d i t i o n t o c l a i m a n t ' s a t t o r n e y i n June 1989, 
t h e r e i s no i n d i c a t i o n i n t h e r e c o r d when SAIF r e c e i v e d t h i s l e t t e r . The evidence 
i n t h e r e c o r d i n d i c a t e s t h a t n o t i c e t o SAIF was g i v e n by Dr. Thomas' November 16, 
1989 c h a r t n o t e w h i c h i s date-stamped as r e c e i v e d by SAIF on November 30, 1989. 
The r e c o r d does n o t e s t a b l i s h e a r l i e r n o t i c e o f t h e c l a i m . SAIF's January 4, 
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1990 d e n i a l was i s s u e d w i t h i n 60 days o f t h e November 30, 1989 n o t i c e and was 
n o t , t h e r e f o r e , a l a t e d e n i a l . 

E n t i t l e m e n t t o I n t e r i m Compensation B e n e f i t s 

The R e f e r e e h e l d t h a t because c l a i m a n t , i n t h e S t i p u l a t i o n s , had agreed 
t h a t he had w i t h d r a w n from t h e work f o r c e , he "cannot l e g a l l y renege on t h a t 
agreement." T h e r e f o r e , t h e Referee concluded, c l a i m a n t was "not i n t h e work 
f o r c e " and i s n o t e n t i t l e d t o i n t e r i m compensation. Based upon t h e f o l l o w i n g 
r e a s o n i n g , we f i n d t h a t c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s 
a g g r a v a t i o n . 

To r e c e i v e t e m p o r a r y d i s a b i l i t y upon a g g r a v a t i o n o f a w o r k - r e l a t e d i n j u r y , 
c l a i m a n t must be i n t h e work f o r c e a t t h e t i m e o f a g g r a v a t i o n . C u t r i q h t v. 
Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . The c r i t i c a l t i m e f o r d e t e r m i n i n g whether 
c l a i m a n t has w i t h d r a w n f r o m t h e work f o r c e i s a t t h e t i m e o f h i s d i s a b i l i t y . 
Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410, 414 ( 1 9 9 0 ) . I n December 1988 and 
F e b r u a r y 1989, when t h e S t i p u l a t i o n s were approved, c l a i m a n t c o n s i d e r e d h i m s e l f 
o u t o f t h e work f o r c e . However, w i t h d r a w a l from t h e work f o r c e i s n o t i r r e v o c a 
b l e . Wausau I n s . Companies v. M o r r i s , 103 Or App 270, 273 ( 1 9 9 0 ) ; see a l s o SAIF 
v. Stephen, 303 Or 41 ( 1 9 8 9 ) . Claimant can r e e n t e r t h e work f o r c e f o r aggrava
t i o n purposes i f , a l t h o u g h n o t employed a t t h e t i m e , he i s w i l l i n g t o work and i s 
making r e a s o n a b l e e f f o r t s t o o b t a i n employment, o r i s w i l l i n g t o work, a l t h o u g h 
n o t employed a t t h e t i m e o f d i s a b i l i t y and n o t making r e a s o n a b l e e f f o r t s t o - o b 
t a i n employment because o f h i s work r e l a t e d i n j u r y / c o n d i t i o n , where such work-
f i n d i n g e f f o r t s w o u l d be f u t i l e . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 
( 1 9 8 9 ) . 

I n t h i s case, t h e employer h i r e d c l a i m a n t f o r t e m p o r a r y work i n May 1989, 
a f t e r a p p r o v a l o f t h e S t i p u l a t i o n s . A d d i t i o n a l l y , c l a i m a n t t e s t i f i e d t h a t he has 
f i l l e d o u t a p p l i c a t i o n s , made phone c a l l s and/or p e r s o n a l l y t a l k e d t o p e o p l e w i t h 
50-60 companies r e g a r d i n g h i s employment p r o s p e c t s and i s s t i l l a c t i v e l y l o o k i n g 
f o r o t h e r work. ( T r . 2 1 ) . We f i n d t h a t t e s t i m o n y p e r s u a s i v e . A c c o r d i n g l y , we 
c o n c l u d e t h a t c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f h i s a g g r a v a t i o n . 

I n an a g g r a v a t i o n s i t u a t i o n , an i n s u r e r must make t h e f i r s t payment o f i n 
t e r i m compensation no l a t e r t h a n 14 days a f t e r t h e i n s u r e r has n o t i c e o r k n o w l 
edge o f a w o r s e n i n g and o f c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work. ORS 
6 5 6 . 2 7 3 ( 6 ) ; Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28 ( 1 9 8 8 ) . C l a i m a n t has t h e 
burden o f p r o v i n g t h e d a t e on which t h e i n s u r e r r e c e i v e d t h e n o t i c e . Here, Dr. 
Thomas' November 20, 1989 l e t t e r was r e c e i v e d by SAIF on November 30, 1989. 
Dr. Thomas w r o t e t h a t c l a i m a n t " i s unable t o p e r f o r m h i s r e g u l a r j o b b u t he c o u l d 
p e r f o r m a s e d e n t a r y j o b ..." We conclude t h a t Dr. Thomas' l e t t e r c o n s t i t u t e s a 
m e d i c a l v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work and t h a t c l a i m a n t i s e n t i 
t l e d t o t e m p o r a r y d i s a b i l i t y as o f November 30, 1989, t h e d a t e SAIF r e c e i v e d t h e 
m e d i c a l v e r i f i c a t i o n , t o January 4, 1990, when SAIF d e n i e d t h e a g g r a v a t i o n c l a i m . 

P e n a l t i e s and A t t o r n e y Fees For F a i l u r e t o Pay I n t e r i m Compensation 

A c a r r i e r i s l i a b l e f o r a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e f o r u n r eason
a b l y d e l a y i n g o r r e f u s i n g t o pay compensation due. ORS 6 56.262(10); ORS 
6 5 6 . 3 8 2 ( 1 ) . SAIF has o f f e r e d no j u s t i f i c a t i o n f o r i t s f a i l u r e t o pay i n t e r i m 
compensation a f t e r November 30, 1989. A c c o r d i n g l y , we c o n c l u d e t h a t SAIF's f a i l 
u r e o r r e f u s a l t o pay i n t e r i m compensation from November 30, 1989 was u n r e a s o n 
a b l e and a p e n a l t y and f e e a r e w a r r a n t e d . We assess a p e n a l t y o f 25 p e r c e n t o f 
t h e t e m p o r a r y d i s a b i l i t y compensation due under t h i s o r d e r . ORS 6 5 6 . 2 6 2 ( 1 0 ) . 
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The same conduct c o n s t i t u t e s an unreasonable r e s i s t a n c e t o t h e payment o f 
compensation. Consequently, c l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a 
s o n a b l e , i n s u r e r - p a i d a t t o r n e y f e e i n t h e amount o f $250 f o r s e r v i c e s i n connec
t i o n w i t h t h e u n reasonable r e s i s t a n c e t o t h e payment o f i n t e r i m compensation. ORS 
65 6 . 3 8 2 ( 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $2,500, t o be 
p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
moderate c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 15, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The SAIF C o r p o r a t i o n ' s a g g r a v a t i o n d e n i a l i s s e t a s i d e and t h e c l a i m i s 
remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. That p o r t i o n o f t h e o r d e r t h a t 
d e c l i n e d t o award c l a i m a n t i n t e r i m compensation i s r e v e r s e d . That p o r t i o n o f t h e 
o r d e r t h a t d e c l i n e d t o assess a p e n a l t y and a s s o c i a t e d a t t o r n e y f e e r e g a r d i n g 
SAIF's f a i l u r e t o pay i n t e r i m compensation i s r e v e r s e d . SAIF s h a l l pay i n t e r i m 
c ompensation b e n e f i t s commencing November 30, 1989 t h r o u g h J anuary 3, 1990, l e s s 
amounts p r e v i o u s l y p a i d . Claimant i s awarded a p e n a l t y i n t h e amount o f 25 pe r 
c e n t o f t h e i n t e r i m compensation due under t h i s o r d e r . For s e r v i c e s r e g a r d i n g 
t h e p e n a l t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $250, pay
a b l e by SAIF. The r e m a i n d e r ' o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d an approved f e e , i n t h e amount o f 25 p e r c e n t o f t h e i n t e r i m compensation 
awarded under t h i s o r d e r , not t o exceed t h e $1,050 maximum f e e p r o v i d e d by 
r e t a i n e r agreement. For s e r v i c e s a t h e a r i n g and on r e v i e w r e g a r d i n g t h e aggrava
t i o n i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e i n t h e amount o f 
$2,500, p a y a b l e by SAIF. 

J a n u a r y 29, 1991 C i t e as 43 Van N a t t a 173 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BUFORD M. SPENCER, Claimant 

WCB Case No. 89-20285 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
L e s t e r R. H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Garaventa's o r d e r 
w h i c h : (1) foun d t h a t c l a i m a n t ' s c l a i m had not been p r e m a t u r e l y c l o s e d ; and (2) 
a f f i r m e d a D e t e r m i n a t i o n Order award o f 27 p e r c e n t (86.4 degrees) unscheduled 
permanent d i s a b i l i t y f o r h i s low back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e 
pr e m a t u r e c l a i m c l o s u r e and e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t s u s t a i n e d p r i o r compensable low back i n j u r i e s i n 1978, 1980 and 
1981. (Exs. 3, 6, 7 ) . 



B u f o r d M. Spencer, 43 Van N a t t a 173 (1991) 174 

Dr. I t o , r a d i o l o g i s t , compared x - r a y s t a k e n o f c l a i m a n t ' s lumbar and 
t h o r a c i c s p i n e i n 1978 t o t h o s e t a k e n i n August 1985. (Ex. 1 ) . 

BBV M e d i c a l S e r v i c e , I n c . (BBV) examined c l a i m a n t t h r e e t i m e s — January 
1986, J u l y 1986, and August 1989. (Exs. 12, 22 & 5 3 ) . BBV n o t e d c l a i m a n t ' s 
p r e v i o u s compensable low back i n j u r i e s i n t h e August 1989 r e p o r t . (Ex. 5 3 - 5 ) . 
I n J u l y 1986, BBV recommended t h a t c l a i m a n t c o u l d r e t u r n t o m o d i f i e d work i n t h e 
medium c a p a c i t y . (Ex. 2 2 ) . BBV's August 28, 1989 r e p o r t i n c l u d e d t h e most 
r e c e n t range o f m o t i o n f i n d i n g s . (Ex. 53-6). 

An MRI p e r f o r m e d i n June 1988 i n d i c a t e d t h a t c l a i m a n t has a d i s c p r o t r u 
s i o n a t L4-5 and a b u l g e a t L5-S1 l e v e l . (Ex. 4 2 ) . 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on A p r i l 11, 1989 and h i s c l a i m c l o s e d 
by D e t e r m i n a t i o n Order on October 11, 1989. (Exs. 57-60). He i s l i m i t e d i n h i s 
a b i l i t y t o s i t , s t a n d and l i f t r e p e t i t i v e l y . ( T r . 20-23). 

CONCLUSIONS OF LAW AND OPINION 

M e d i c a l l y - S t a t i o n a r y Date 

We adopt t h e Referee's "Conclusions and O p i n i o n " r e g a r d i n g t h e m e d i c a l l y -
s t a t i o n a r y d a t e . 

E x t e n t 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . Former OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on A p r i l 1 1 , 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on October 1 1 , 1989, we 
a p p l y t h e "standards." e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

I n t h e p r e s e n t case, c l a i m a n t does not d i s p u t e t h e v a l u e s a s s i g n e d by t h e 
Referee f o r c l a i m a n t ' s age, f o r m a l e d u c a t i o n and s k i l l s . We adopt t h e v a l u e s 
and r e a s o n i n g r e l a t e d t o t h o s e v a l u e s a s s i g n e d by t h e Referee and d i s c u s s o n l y 
t h e i s s u e s o f t r a i n i n g , a d a p t a b i l i t y and impairment. 

T r a i n i n g 

C l a i m a n t argues t h a t t h e Referee's assignment o f a zero v a l u e f o r t r a i n i n g 
i s n o t a p p r o p r i a t e because c l a i m a n t ' s v o c a t i o n a l t r a i n i n g has n o t e n a b l e d him t o 
f i n d work. 
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Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under forme r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal. 
42 Van N a t t a 1544 ( 1 9 9 0 ) . S p e c u l a t i o n as t o c l a i m a n t ' s employment p r o s p e c t s i s 
n o t a f a c t o r t o be used i n d e t e r m i n i n g a v a l u e under forme r OAR 436-35-300(5). 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

C l a i m a n t argues t h a t t h e Referee i n c o r r e c t l y a s s i g n e d a v a l u e o f 1 f o r 
a d a p t a b i l i t y . We agree. 

C l a i m a n t was r e l e a s e d t o m o d i f i e d work i n t h e medium c a p a c i t y ; t h e r e was no 
o f f e r o f m o d i f i e d work; c l a i m a n t i s not w o r k i n g a t t h e p r e s e n t t i m e ; and c l a i m a n t 
c r e d i b l y t e s t i f i e s t h a t he has l i m i t a t i o n s i n h i s . a b i l i t y t o s i t , s t a n d and l i f t 
r e p e t i t i v e l y . 

The a d a p t a b i l i t y v a l u e f o r c l a i m a n t , who i s n o t w o r k i n g as a r e s u l t o f h i s 
compensable i n j u r y , i s d e t e r m i n e d by c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y , w i t h 
o u t r e g a r d t o c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former OAR 436-
3 5 - 3 1 0 ( 4 ) . When a worker's p h y s i c a l c a p a c i t y f a l l s w i t h i n one o f t h e f o u r c a t e 
g o r i e s b u t he has l i m i t a t i o n s i n t h e a b i l i t y t o s i t , s t a n d , w a l k , c a r r y , s t o o p , 
c r o u c h , k n e e l , o r t w i s t , t h e a d a p t a b i l i t y v a l u e s h a l l be t h e average o f t h e v a l u e 
f o r t h e c a t e g o r y f o r which t h e y q u a l i f y and t h e v a l u e f o r t h e n e x t l o w e r c a t e 
g o r y . Former OAR 436-35-310(4). 

C l a i m a n t has t h e p h y s i c a l c a p a c i t y t o p e r f o r m medium work and has l i m i t a 
t i o n s i n h i s a b i l i t y t o s i t , s t a n d and l i f t . The average o f t h e v a l u e f o r t h e 
medium c a t e g o r y o f 1, and t h e v a l u e f o r t h e n e x t l o w e r c a t e g o r y , l i g h t , o f 4, i s 
2.5. T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5. Former OAR 436-35-
3 1 0 ( 4 ) ( b ) & ( c ) . 

I m p a i r m e n t 

The Referee n o t e d t h a t c l a i m a n t has a p r e e x i s t i n g d i s c c o n d i t i o n a t L4-5. 
BBV n o t e d t h a t x - r a y f i l m s t a k e n p r i o r t o t h e p r e s e n t i n j u r y i n d i c a t e a "narrow
i n g a t L4-5" a t t r i b u t a b l e t o c l a i m a n t ' s p r i o r compensable i n j u r i e s . (Ex. 5 3 ) . A 
CAT scan t a k e n i n December 1986, and an MRI i n 1988, i n d i c a t e a d i s c p r o t u s i o n a t 
L4-5 and a b u l g e a t L5-S1 l e v e l . (Ex. 53-2). The w e i g h t o f t h e e v i d e n c e i n d i 
c a t e s t h a t t h e d i s c b u l g e / p r o t u s i o n s a t L4-5 and L5-S1 are c a u s a l l y r e l a t e d t o 
t h e c u r r e n t compensable i n j u r y . A c c o r d i n g l y , we a s s i g n a t o t a l v a l u e o f 8 p e r 
c e n t f o r t h e c u r r e n t d i s c derangements o f c l a i m a n t ' s lumbar s p i n e . Former OAR 
4 3 6 - 3 5 - 3 5 0 ( 2 ) . 

C l a i m a n t f l e x e s 60 degrees f o r a v a l u e o f 3 p e r c e n t . Former OAR 436-35-
3 6 0 ( 6 ) . 

C l a i m a n t extends 15 degrees f o r a v a l u e o f 1.5 p e r c e n t . Former OAR 436-35-
3 6 0 ( 7 ) . 

C l a i m a n t can bend t o t h e l e f t s i d e 9 degrees f o r a v a l u e o f 4.2 p e r c e n t . 
Former OAR 436-35-360(8). Claimant can bend t o t h e r i g h t s i d e 8 degrees f o r a 
v a l u e o f 4.4 p e r c e n t . Former OAR 436-35-360(8). 

There i s no s p e c i f i c f i n d i n g f o r c l a i m a n t ' s range o f r o t a t i o n . 



B u f o r d M. Spencer, 43 Van N a t t a 173 (1991) 176 

For a t o t a l r a t i n g o f t h e t h o r a c o l u m b a r area t h e v a l u e s f o r l o s s o f m o t i o n 
ar e added f o r a t o t a l o f 13.1 p e r c e n t . Former OAR 436-35-360(10). 

C l a i m a n t has l i m i t e d a b i l i t y t o s i t , s t a n d and l i f t r e p e t i t i v e l y and i s 
e n t i t l e d t o 5 p e r c e n t i m p a i r m e n t . Former OAR 436-35-320(4). 

For a t o t a l r a t i n g o f c l a i m a n t ' s m u l t i p l e r e s i d u a l s , t h e r a t i n g s a r e com
b i n e d t o r e a c h a f i n a l impairment r a t i n g o f 24.1. Former OAR 436-35-360(11). 

Computation o f Unscheduled Permanent D i s a b i l i t y 

H aving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m a n t ' s 
age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 3. When t h a t v a l u e 
i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 7.5. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 24.1, t h e r e s u l t i s 31.6 p e r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). That 
d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . Former OAR 
436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e 
f o r e , 32 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 20, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . I n a d d i t i o n t o t h e 27 p e r c e n t (86.4 degrees) unscheduled permanent d i s 
a b i l i t y awarded by t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 5 p e r c e n t (16 
degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 32 
p e r c e n t (102.4 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low back i n j u r y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d u n s c h e d u l e d permanent 
d i s a b i l i t y b e n e f i t s awarded by t h i s o r d e r i n an amount n o t t o exceed $3,800. The 
remai n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

J anuary 29, 1991 C i t e as 43 Van N a t t a 176 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN J . VEGA, Claimant 
WCB Case No. CO-00616 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Mi c h a e l B. Dye, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

On J a n u a r y 2, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

Former OAR 436-60-145(6) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement con
t a i n s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A 
proposed d i s p o s i t i o n t h a t does not c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See former OAR 436-60-145(8). Such an agreement i s 
deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438 - 0 9 - 0 2 0 ( 2 ) . 

Here, t h e proposed d i s p o s i t i o n r e c i t e s t h a t c l a i m a n t i n c u r r e d an i n j u r y t o 
her r i g h t thumb, neck, upper back and r i g h t s h o u l d e r . The proposed d i s p o s i t i o n 
a l s o s t a t e s t h a t , as a r e s u l t o f c l a i m a n t ' s i n j u r y , she s u f f e r e d r i g h t thumb 
t e n d o n i t i s and r i g h t s h o u l d e r r o t a t o r c u f f t e n d o n i t i s . The r u l e s p r o v i d e t h a t a 
proposed c l a i m d i s p o s i t i o n agreement must i d e n t i f y t h e accepted c o n d i t i o n s t h a t 



Karen J. Vega, 43 Van N a t t a 176 (1991) 177 

a r e t h e s u b j e c t o f t h e d i s p o s i t i o n . Former OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( b ) . However, we 
a r e u n a b l e t o a s c e r t a i n which o f c l a i m a n t ' s c o n d i t i o n s were a c c e p t e d . T h i s i n 
f o r m a t i o n i s r e q u i r e d p u r s u a n t t o former OAR 436-60-145(6). Under t h e s e c i r c u m 
s t a n c e s , t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law. Accord
i n g l y , we d e c l i n e t o approve t h e agreement and i t i s t h e r e f o r e r e t u r n e d t o t h e 
p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

We n o t e t h a t , as a r e s u l t o f our d i s a p p r o v a l , any new d i s p o s i t i o n s u b m i t 
t e d by t h e p a r t i e s w i l l be s u b j e c t t o t h e c u r r e n t r u l e s w h i c h became e f f e c t i v e 
December 26, 1990. See OAR 436-60-003(4). Such d i p o s i t i o n s must i n c l u d e t h e 
b o l d f a c e n o t i c e r e q u i r e d by c u r r e n t OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . I n a d d i t i o n , t h e 
d i s p o s i t i o n must p r o v i d e t h e o r d e r c l a u s e as r e q u i r e d by c u r r e n t OAR 438-09-
0 2 0 ( 1 ) ( c ) . 

F o l l o w i n g our s t a n d a r d procedures, we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d agreement. 

I T IS SO ORDERED. 

January 30, 1991 C i t e as 43 Van N a t t a 177 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DIANE E. BACKES, Claimant 
WCB Case No. Cl-00021 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

On January 8, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(2) r e q u i r e s , t h e i n s u r e r o r s e l f - i n s u r e d employer p r o v i d e 
c l a i m a n t w i t h c e r t a i n i n f o r m a t i o n c o n c e r n i n g c l a i m s d i s p o s i t i o n agreements. OAR 
4 3 6 - 6 0 - 1 4 5 ( 4 ) ( f ) r e q u i r e s t h a t a proposed agreement c o n t a i n a r e c i t a l t h a t such 
i n f o r m a t i o n was p r o v i d e d t o c l a i m a n t . S i m i l a r l y , OAR 43 6 - 6 0 - 1 4 5 ( 4 ) ( g ) r e q u i r e s 
t h a t c l a i m a n t be p r o v i d e d w i t h a s p e c i f i e d n o t i c e i n p r o m i n e n t o r b o l d f a c e 
t y p e . OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) , however, r e q u i r e s t h e s p e c i f i e d n o t i c e t o be i n t h e 
proposed agreement as opposed t o merely r e c i t i n g t h a t c l a i m a n t has r e c e i v e d such 
n o t i c e . 

Here, a l t h o u g h t h e n o t i c e r e q u i r e d p u r s u a n t t o OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) i s i n 
t h e f i l e , i t i s n o t i n t h e a c t u a l agreement, nor i s i t i n c o r p o r a t e d i n t o t h e 
agreement. A proposed d i s p o s i t i o n t h a t does not c o n t a i n t h e r e q u i r e d n o t i c e 
w i l l n o t be approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such 
an agreement i s deemed unreasonable as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; 
OAR 438-09-020(2). Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i t i o n i s 
un r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we 
d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 
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We a l s o n o t e t h a t t h e proposed agreement i s n o t c l e a r r e g a r d i n g t h e c l o 
s u r e o f c l a i m a n t ' s c l a i m , p a r t i c u l a r l y i n r e g a r d t o when unscheduled permanent 
d i s a b i l i t y was awarded. The proposed d i s p o s i t i o n n otes b o t h March 2 1 , 1989 and 
August 14, 1990 as d a t e s o f c l o s u r e . 

F i n a l l y , we n o t e t h a t t h e p a r t i e s ' f a i l e d t o p r o v i d e t h e o r d e r c l a u s e as 
r e q u i r e d by OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

January 30, 1991 ; C i t e as 43 Van N a t t a 178 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROSE BUTTS, Claimant 

WCB Case Nos. 89-19867 & 89-19868 
ORDER ON REVIEW 

C a l l a h a n & Gardner, Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

John B. M o t l e y ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Barber's o r d e r w h i c h : (1) s e t a s i d e 
t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f E l d e r e s t Home, o f r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r an o c c u p a t i o n a l d i s e a s e ; and (2) u p h e l d SAIF's 
d e n i a l , on b e h a l f o f F a i r v i e w H o s p i t a l , o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y o f 
t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t has a p r e v i o u s l y accepted c l a i m w i t h E l d e r e s t Home f o r d e r m a t i t i s 
o f h er hands. She r e c e i v e d an award o f 5 p e r c e n t scheduled d i s a b i l i t y f o r each 
hand. M e d i c a l e x p e r t s a n t i c i p a t e d t h a t c l a i m a n t ' s d i s e a s e would f l a r e - u p any 
t i m e she was exposed t o c o n d i t i o n s r e q u i r i n g her hands t o be wet. 

C l a i m a n t changed j o b s h o p i n g t o a v o i d exposure t o m o i s t u r e , and began 
w o r k i n g f o r F a i r v i e w H o s p i t a l as a p s y c h i a t r i c a i d e i n l a t e 1987. However, even 
on t h a t j o b , her hands were exposed t o wet c o n d i t i o n s when she h e l p e d p a t i e n t s 
b r u s h t h e i r t e e t h , b a t h e and c l e a n up. She was f r e e from symptoms f o r some t i m e 
when i n May o r June . 1989 she sought t r e a t m e n t f o r a r a s h on b o t h hands, and sub
s e q u e n t l y began t r e a t i n g w i t h Dr. W r i g h t , d e r m a t o l o g i s t , i n June 1989. 

I n a s k i n t e s t , c l a i m a n t t e s t e d p o s i t i v e t o a number o f substances t o 
wh i c h she was exposed a t E l d e r e s t and F a i r v i e w . 

Dr. W r i g h t diagnosed c l a i m a n t as ha v i n g d y s h i d r o t i c eczema, a l l e r g i c and 
i r r i t a n t c o n t a c t d e r m a t i t i s p l u s secondary pyoderma. V a r i o u s c o m b i n a t i o n s o f 
each produce t h e symptoms t h a t c l a i m a n t e x p e r i e n c e s . 
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C l a i m a n t ' s d e r m a t i t i s r e s u l t e d i n m a j o r . p a r t from her work exposure w i t h 
E l d e r e s t Home and F a i r v i e w H o s p i t a l . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R eferee found t h a t i t was c l a i m a n t ' s burden t o e s t a b l i s h a compensable 
c l a i m a g a i n s t t h e second employer, F a i r v i e w H o s p i t a l . We d i s a g r e e . C l a i m a n t 
may show t h a t her c o n d i t i o n i s compensable as t o e i t h e r o r b o t h e m p l o y e r s . 

C l a i m a n t ' s t r e a t i n g d e r m a t o l o g i s t , Dr. W r i g h t , s t a t e d t h a t c l a i m a n t s u f 
f e r s f r o m d y s h i d r o t i c eczema as w e l l as a l l e r g i c and i r r i t a n t c o n t a c t d e r m a t i 
t i s . He o p i n e d t h a t c l a i m a n t had become s e n s i t i z e d from p r e v i o u s exposures a t 
E l d e r e s t Home, b u t t h a t her most r e c e n t c o n t a c t , a t F a i r v i e w H o s p i t a l , was t h e 
major c o n t r i b u t i n g cause o f t h e most r e c e n t episode o f d e r m a t i t i s . (Exs. 35, 
3 7 ) . Dr. P a r k e r , chairman o f t h e Department o f Dermatology a t Oregon H e a l t h 
S c i e n c e s U n i v e r s i t y , s t a t e d t h a t i t was l i k e l y c l a i m a n t ' s work caused her 
d e r m a t i t i s , and he t h o u g h t i t was l i k e l y t h a t she would e x p e r i e n c e d e r m a t i t i c 
f l a r e s , g i v e n her p a s t h i s t o r y . (Exs. 27, 3 0 ) . 

The e v i d e n c e e s t a b l i s h e s t h a t c l a i m a n t ' s employment w i t h one o r b o t h em
p l o y e r s was t h e major c o n t r i b u t i n g cause o f her d e r m a t i t i s . A c c o r d i n g l y , we 
co n c l u d e t h a t c l a i m a n t has met her burden o f p r o v i n g t h a t h er c u r r e n t d e r m a t i t i s 
i s compensable. 

R e s p o n s i b i l i t y 

R e s p o n s i b i l i t y f o r c l a i m a n t ' s d e r m a t i t i s remains w i t h her f i r s t employer, 
E l d e r e s t Home, u n l e s s subsequent employment i n d e p e n d e n t l y c o n t r i b u t e d t o a wors
e n i n g o f her u n d e r l y i n g c o n d i t i o n . Bracke v. Baza'r, 293 Or 239 ( 1 9 8 2 ) ; 
Roseburq Lumber Co. v. L o u i s i a n a - P a c i f i c , 81 Or App 454 ( 1 9 8 6 ) ; I n d u s t r i a l 
I n d e m n i t y v. Weaver, 81 Or App 493 (19 8 6 ) ; Fred Meyer v. Ben F r a n k l i n Savings & 
Loan, 73 Or App 795 (19 7 5 ) . We f i n d t h a t i t d i d n o t . 

I n h i s o p i n i o n c o n c e r n i n g t h e c u r r e n t e x a c e r b a t i o n o f c l a i m a n t ' s d e r m a t i 
t i s c o n d i t i o n , Dr. W r i g h t s t a t e d t h a t c o m b i n a t i o n s o f a l l e r g i c and i r r i t a n t con
t a c t d e r m a t i t i s were t h e cause o f t h e f l a r e - u p . He i n i t i a l l y s t a t e d t h a t t h e 
e x a c e r b a t i o n was a r e c u r r e n c e o f t h e p r e v i o u s i n d u s t r i a l i n j u r y , b u t he had n o t 
r u l e d o u t t h e p o s s i b i l i t y o f a n e w l y - a c q u i r e d c o n t a c t a l l e r g y . He l a t e r o p i n e d 
t h a t t h e c u r r e n t exposure d i d n o t c o n t r i b u t e t o a m a t e r i a l w o r s e n i n g o f c l a i m 
a n t ' s p r i o r c o n d i t i o n . (Ex. 35-2). A l t h o u g h t h e c u r r e n t e p i s o d e was caused by 
c l a i m a n t ' s most r e c e n t exposure t o i r r i t a n t s a t work, Dr. W r i g h t f e l t t h a t 
c l a i m a n t had been p r e v i o u s l y s e n s i t i z e d and would c o n t i n u e t o e r u p t . (Ex. 3 7 ) . 
He a l s o c o n c l u d e d t h a t t h e r e was no u n d e r l y i n g p a t h o l o g i c a l change due t o t h e 
most r e c e n t exposure. (Ex. 38-10).. 

A f t e r de novo r e v i e w o f t h e r e c o r d , we conclude t h a t i t has n o t been 
p r o v e n by a preponderance o f t h e evidence t h a t c l a i m a n t ' s exposure t o i r r i t a n t s 
a t h er employment w i t h F a i r v i e w H o s p i t a l i n d e p e n d e n t l y c o n t r i b u t e d t o a worsen
i n g o f her u n d e r l y i n g c o n d i t i o n . A c c o r d i n g l y , r e s p o n s i b i l i t y remains w i t h her 
f i r s t e mployer, E l d e r e s t Home. 

ORDER 

The Referee's o r d e r d a t e d February 26, 1990, as r e c o n s i d e r e d March 26, 
1990, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RODNEY L. KOSTA, Claimant 

WCB Case Nos. 89-24174, 89-03008, 89-15824 & 89-15825 
ORDER ON RECONSIDERATION 

M e r r i l l Schneider, Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Lane, P o w e l l , e t a l . , Defense A t t o r n e y s 
W i l l i a m s & Peck, Defense A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

C l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n o f our December 18, 1990 Order on 
Review w h i c h : (1) u p h e l d L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n ' s d e n i a l , 
i s s u e d on b e h a l f o f t h e Oregonian, o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s c u r 
r e n t back c o n d i t i o n ; (2) u p h e l d L i b e r t y Northwest's d e n i a l , i s s u e d on b e h a l f o f 
Par k e r P o l e C o n s t r u c t i o n , o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r t h e same c o n d i 
t i o n ; (3) u p h e l d L i b e r t y N o rthwest's "de f a c t o " d e n i a l , i s s u e d on b e h a l f o f ASB 
C o n s t r u c t i o n , f o r t h e same c o n d i t i o n ; and (4) u p h e l d Aetna C a s u a l t y I n s u r a n c e 
Company's "de f a c t o " d e n i a l , on b e h a l f o f SD Deacon C o n s t r u c t i o n , f o r t h e same 
c o n d i t i o n . 

On J anuary 9, 1990, i n o r d e r t o f u l l y c o n s i d e r t h e m a t t e r , we a b a t e d o ur 
p r i o r o r d e r and g r a n t e d t h e p a r t i e s an o p p o r t u n i t y t o respond. A f t e r r e v i e w i n g 
responses f r o m t h e Oregonian, SD Deacon C o n s t r u c t i o n , ASB C o n s t r u c t i o n , and 
Parke r P o l e s , we make t h e f o l l o w i n g c o n c l u s i o n s . 

C l a i m a n t contends t h a t t h e Referee e r r e d i n d e t e r m i n i n g c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a g g r a v a t i o n / n e w i n j u r y c l a i m b e f o r e d e t e r m i n i n g t h e i s s u e o f r e s p o n 
s i b i l i t y . S p e c i f i c a l l y , c l a i m a n t contends t h a t Parker Poles s t i p u l a t e d a t hear
i n g t h a t i t s J u l y 1 1 , 1989 d e n i a l d e n i e d o n l y r e s p o n s i b i l i t y and, t h e r e f o r e , t h e t 
o n l y i s s u e a t h e a r i n g was r e s p o n s i b i l i t y . We d i s a g r e e . 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y are b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . E l i z a b e t h Coomer, 41 Van N a t t a 2300 ( 1 9 8 9 ) . 
I n our de novo r e v i e w , we found t h a t c l a i m a n t had not e x p e r i e n c e d a compensable, 
a g g r a v a t i o n . F u r t h e r , we concluded t h a t t h e subsequent employers d i d n o t mate
r i a l l y c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y o r need f o r t r e a t m e n t . C o n s e q u e n t l y , 
inasmuch as c l a i m a n t ' s c l a i m was found t o be noncompensable, t h e r e was no b a s i s 
f o r s h i f t i n g r e s p o n s i b i l i t y . See Columbia County School D i s t r i c t #13 v. 
T h u r s t o n , 96 Or App 686 (1 9 8 9 ) . 

A d d i t i o n a l l y , a l t h o u g h we found t h a t Parker Pole d i d s t i p u l a t e a t h e a r i n g 
t h a t i t s J u l y 1 1 , 1989 d e n i a l d e n i e d o n l y r e s p o n s i b i l i t y , t h e r e m a i n i n g p a r t i e s , 
t h e O r e g o n i a n , SD Deacon C o n s t r u c t i o n and ASB C o n s t r u c t i o n , c o n t i n u e d t o argue 
c o m p e n s a b i l i t y a t h e a r i n g . The Oregonian, which accepted c l a i m a n t ' s 1984 i n j u r y 
c l a i m , s p e c i f i c a l l y i s s u e d a d e n i a l encompassing b o t h c o m p e n s a b i l i t y and r e s p o n 
s i b i l i t y . A c c o r d i n g l y , t h e f a c t t h a t one p o t e n t i a l l y r e s p o n s i b l e p a r t y has 
s t i p u l a t e d t h a t i t s d e n i a l i s s o l e l y one o f r e s p o n s i b i l i t y , does n o t a l t e r t h e 
f a c t c o m p e n s a b i l i t y remained i n i s s u e . 

On r e c o n s i d e r a t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r 
for m e r o r d e r , e f f e c t i v e t h i s d a t e . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m 
t h i s d a t e . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
JACK E. METZ, Claimant 
WCB Case No. 89-22155 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
James Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S e i f e r t ' s o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a b i l a t e r a l 
s h o u l d e r i n j u r y from 32 p e r c e n t (102.4 d e g r e e s ) , as awarded by a N o t i c e o f 
C l o s u r e , t o 46 p e r c e n t (147.2 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f 
un s c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

Cl a i m a n t was 56 ye a r s o l d a t h e a r i n g . On J u l y 25, 1986, he i n j u r e d h i s 
s h o u l d e r s w h i l e moving a l a d d e r a t work. SAIF accepted t o r n r o t a t o r c u f f s o f 
t h e l e f t and r i g h t s h o u l d e r s . The c l a i m was c l o s e d on October 26, 1989 by 
N o t i c e o f C l o s u r e w h i c h awarded 32 p e r c e n t unscheduled d i s a b i l i t y f o r c l a i m a n t ' s 
b i l a t e r a l s h o u l d e r c o n d i t i o n . 

B e f o r e t h e i n j u r y now i n i s s u e and a f t e r r i g h t r o t a t o r c u f f s u r g e r y i n 
1985, c l a i m a n t r e t u r n e d t o c o n s t r u c t i o n work. I n March 1987, a f t e r t h e p r e s e n t 
i n j u r y , Dr. Schachner performed l e f t r o t a t o r c u f f r e p a i r . 

C l a i m a n t i s a h i g h s c h o o l g r a d u a t e . He i s competent i n a s p e c i f i c voca
t i o n a l p u r s u i t , h a v i n g p r a c t i c e d c a r p e n t r y s u c c e s s f u l l y f o r over 20 y e a r s . 

C l a i m a n t ' s work a t i n j u r y r e q u i r e d heavy l i f t i n g . A f t e r t h i s i n j u r y , 
c l a i m a n t r e t u r n e d t o m o d i f i e d work as a c o n s t r u c t i o n foreman ( i n t h e s e d e n t a r y 
r a n g e ) f o r t h e same employer. On December 7, 1989, he was t e r m i n a t e d f o r 
reasons u n r e l a t e d t o h i s i n j u r y . 

C l a i m a n t has l o s t about 30 p e r c e n t o f h i s former s h o u l d e r s t r e n g t h and 
s u f f e r s p a i n w h i c h l i m i t s t h e use o f h i s s h o u l d e r s . He r e t a i n s t h e f o l l o w i n g 
r anges o f m o t i o n i n h i s s h o u l d e r s : 95 degrees a b d u c t i o n , b i l a t e r a l l y ; 115 
degrees f o r w a r d e l e v a t i o n , b i l a t e r a l l y ; 40 degrees backward e l e v a t i o n , b i l a t e r 
a l l y ; 30 degrees l e f t i n t e r n a l r o t a t i o n ; 40 degrees r i g h t i n t e r n a l r o t a t i o n ; and 
40 degrees e x t e r n a l r o t a t i o n , b i l a t e r a l l y . 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r 
suant t o f o r m e r ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See former ORS 656.283( 7 ) . S p e c i f i c a l l y , we 
a p p l y t h e v e r s i o n o f former OAR 436-35-001 e t seg, i n e f f e c t a t t h e t i m e o f t h e 
October 26, 1989 N o t i c e o f Clos u r e from which c l a i m a n t r e q u e s t e d a h e a r i n g . 

A f t e r c l a i m a n t ' s 1985 s u r g e r y , he r e t u r n e d t o c o n s t r u c t i o n work and 
" e f f e c t i v e l y d i d q u i t e w e l l . " (Ex 3-1). However, s i n c e h i s a c c e p t e d 1986 
i n j u r y , c l a i m a n t has s u f f e r e d c o n t i n u o u s symptoms i n b o t h s h o u l d e r s . Inasmuch 
as t h e r e i s no evi d e n c e o f i n t e r v e n i n g or o f f - w o r k f a c t o r s a f f e c t i n g c l a i m a n t ' s 
b i l a t e r a l s h o u l d e r c o n d i t i o n , we conclude t h a t c l a i m a n t ' s c u r r e n t problems a re 
r e l a t e d t o h i s 1986 i n j u r y . 

We r a t e c l a i m a n t ' s impairment as o f t h e d a t e o f h e a r i n g . I n t h i s r e g a r d , 
we r e l y p r i m a r i l y o n.the January 31, 1990 measurements made by Dr. W o o l p e r t . 
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C l a i m a n t i s e n t i t l e d t o a 10.5 p e r c e n t r a t i n g f o r l o s t range o f m o t i o n i n h i s 
r i g h t s h o u l d e r and 11.5 p e r c e n t r a t i n g f o r l o s t range o f m o t i o n i n h i s l e f t 
s h o u l d e r . (See Ex. 3 5 - 3 ) . Former OAR 436-35-330(17). I n a d d i t i o n , t h e m e d i c a l 
e v i d e n c e s u p p o r t s r a t i n g s o f 5 p e r c e n t f o r c l a i m a n t ' s c h r o n i c c o n d i t i o n s , w h i c h 
l i m i t r e p e t i t i v e use o f each s h o u l d e r , and >5 p e r c e n t f o r t h e 1987 s u r g e r y t o h i s 
l e f t s h o u l d e r . C l a i m a n t i s n o t e n t i t l e d t o a r a t i n g f o r h i s 1985 s u r g e r y , be
cause i t p r e d a t e d , and was n o t "due t o , " h i s 1986 i n j u r y . See f o r m e r ORS 
65 6 . 2 1 4 ( 5 ) . 

Drs. W o o l p e r t and Schachner r e p o r t e d c l a i m a n t ' s l o s s o f s t r e n g t h r e l a t e d 
t o h i s b i l a t e r a l s h o u l d e r damage. Schachner no t e d t h a t beyond 60 degrees abduc
t i o n , "give-way can be accomplished w i t h a moderate degree o f r e s i s t a n c e . A t 90 
degrees i t t a k e s l i t t l e i n t h e way o f r e s i s t a n c e t o b r i n g h i s arm back down t o 
h i s s i d e . " (Ex. 2 9 - 2 ) . On t h i s b a s i s , we conclude t h a t c l a i m a n t has l o s t about 
30 p e r c e n t o f s t r e n g t h i n each s h o u l d e r , r e s u l t i n g i n imp a i r m e n t v a l u e s o f 14.4 
p e r c e n t each. See fo r m e r OAR 436-35-330(19). 

The i m p a i r m e n t v a l u e s f o r each s h o u l d e r a r e combined, r e s u l t i n g i n t o t a l s 
o f 27.22 p e r c e n t f o r t h e r i g h t s h o u l d e r and 31.63 p e r c e n t f o r t h e l e f t s h o u l d e r . 
Former OAR 436-35-005(4). These v a l u e s a r e combined f o r a t o t a l i m p a i r m e n t 
v a l u e o f 50.24 p e r c e n t . Former OAR 436-35-320(2). 

The R e f e r e e ' s age, f o r m a l e d u c a t i o n and s k i l l s v a l u e s o f 1, 0 and 1, 
r e s p e c t i v e l y , a r e n o t d i s p u t e d . We adopt t h o s e v a l u e s . Inasmuch as c l a i m a n t 
has 20 y e a r s ' e x p e r i e n c e i n c a r p e n t r y and worked as c o n s t r u c t i o n foreman a f t e r 
h i s 1986 i n j u r y , we conclu d e t h a t he has demonstrated competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t . Consequently, he i s not e n t i t l e d t o a v a l u e f o r . t r a i n i n g . 
Former OAR 436-35-300(5). 

C l a i m a n t contends t h a t h i s a d a p t a b i l i t y f a c t o r s h o u l d be 8, under f o r m e r 
OAR 436 - 3 5 - 3 1 0 ( 4 ) , because Schachner l i m i t e d him t o s e d e n t a r y work. However, 
inasmuch as c l a i m a n t r e t u r n e d t o m o d i f i e d work a f t e r h i s i n j u r y and h i s nonwork-
i n g s t a t u s a t h e a r i n g i s u n r e l a t e d t o h i s i n j u r y > we a p p l y f o r m e r OAR 436-35-
3 1 0 ( 3 ) . See Pamela R. P h i l l i p s , 42 Van N a t t a 2696 ( 1 9 9 0 ) . 

C l a i m a n t ' s p r e - i n j u r y work r e q u i r e d heavy l i f t i n g . SAIF concedes t h a t h i s 
p o s t - i n j u r y work was i n t h e se d e n t a r y range. T h e r e f o r e , under t h e m a t r i x , 
c l a i m a n t ' s a d a p t a b i l i t y f a c t o r i s 3. ( I d . ) 

When t h e sum o f c l a i m a n t ' s age and e d u c a t i o n v a l u e s , 2, i s m u l t i p l i e d w i t h 
h i s a d a p t a b i l i t y f a c t o r , 3, t h e p r o d u c t i s 6. When t h a t p r o d u c t i s added t o h i s 
imp a i r m e n t t o t a l , 50.25, t h e t o t a l i s 56.25. T h i s v a l u e i s rounded t o t h e n e x t 
h i g h e r whole number, 57. Former OAR 436-35-280(7). C l a i m a n t i s e n t i t l e d t o 57 
p e r c e n t permanent d i s a b i l i t y under t h e s t a n d a r d s . 

C l a i m a n t contends t h a t t h e r e c o r d as a whole i n d i c a t e s , by c l e a r and con
v i n c i n g e v i d e n c e , t h a t he i s e n t i t l e d t o 100 p e r c e n t permanent d i s a b i l i t y , due 
t o h i s s h o u l d e r c o n d i t i o n s . I n t h i s r e g a r d , c l a i m a n t r e l i e s on Schachner's 
e v a l u a t i o n o f h i s p h y s i c a l l i m i t a t i o n s and a l l e g e d l a c k o f t r a n s f e r a b l e s k i l l s . 
We d i s a g r e e , f o r s e v e r a l reasons. F i r s t , we not e t h a t an e v a l u a t i o n o f c l a i m 
a n t ' s j o b s k i l l s i s beyond t h e e x p e r t i s e o f a m e d i c a l p r o f e s s i o n a l . Conse
q u e n t l y , h i s o p i n i o n i n t h i s r e g a r d i s n o t p e r s u a s i v e . Second, we f i n d t h a t , 
inasmuch as c l a i m a n t s u c c e s s f u l l y performed i n a s u p e r v i s o r y c a p a c i t y — as con
s t r u c t i o n foreman — a f t e r h i s i n j u r y , he does have s k i l l s t r a n s f e r a b l e f r o m h i s 
c a r p e n t r y background. F i n a l l y , viewed as a whole, we f i n d t h a t t h e r e c o r d does 
n o t c o n s t i t u t e c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t s u f f e r s g r e a t e r d i s 
a b i l i t y t h a n p r o v i d e d under t h e s t a n d a r d s . See R i l e y H i l l G eneral C o n t r a c t o r 
I n c . v. Tandy Corp., 303 Or 390 (1987). 
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ORDER 

The Referee's o r d e r d a t e d March 28, 1990 i s m o d i f i e d . I n l i e u o f t h e Ref
e r e e ' s award and i n a d d i t i o n t o t h e 32 p e r c e n t (102.4 degrees) awarded by t h e 
N o t i c e o f C l o s u r e , c l a i m a n t is'awarded 25 p e r c e n t (80 degrees) unscheduled p e r 
manent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 57 p e r c e n t (182.4 
d e g r e e s ) . C l a i m a n t ' s a t t o r n e y i s awarded an approved f e e o f 25 p e r c e n t o f t h e 
i n c r e a s e d compensation awarded by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

J a n u a r y 30, 1991 ; C i t e as 43 Van N a t t a 183 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KEITH L. NUTTING, Claimant 

WCB Case No. 89-16708 
ORDER ON REVIEW 

Gastineau & Smith, Claimant A t t o r n e y s 
David Schieber ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e f o r t h e SAIf C o r p o r a t i o n ' s u n r e a s o n a b l e c l a i m s 
p r o c e s s i n g . On r e v i e w , t h e i s s u e s a re p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g s . 

A t t h e t i m e c l a i m a n t r e t u r n e d t o work f o r t h e employer, t h e p a r t i e s 
i n t e n d e d t h a t c l a i m a n t would work 30-35 hours per week. 

A f t e r 16 hours o f work, c l a i m a n t l e f t work on A p r i l 28, 1989. He l e f t 
work due t o t h e compensable i n j u r y . 

FINDINGS OF ULTIMATE FACT 

SAIF u n r e a s o n a b l y d e l a y e d and r e s i s t e d t h e payment o f compensation by pay
i n g c l a i m a n t t e m p o r a r y d i s a b i l i t y b e n e f i t s a t a r a t e based on a work s c h e d u l e o f 
20 hours p e r week r a t h e r t h a n 30-35 hours per week. 

CONCLUSIONS OF LAW AND OPINION 

When a worker l e a v e s work due t o a compensable i n j u r y , he i s e n t i t l e d t o 
te m p o r a r y t o t a l d i s a b i l i t y compensation. The amount o f t h a t compensation i s 
based on t h e w o r k e r ' s average weekly wage. ORS 656.210. When a wor k e r i s em
p l o y e d f o r v a r y i n g h o u r s , s h i f t s o r wages, h i s r a t e i s t o be computed i n a c c o r 
dance w i t h f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( c ) , which i n t u r n p r o v i d e s t h a t t h e average 
w e e k l y wage be c a l c u l a t e d u t i l i z i n g t h e a v e r a g i n g method d e s c r i b e d i n OAR 436-
6 0 - 0 2 0 ( 7 ) ( a ) . That r u l e p r o v i d e s as f o l l o w s : 

"Use average weekly e a r n i n g s f o r p a s t 26 weeks, i f 
a v a i l a b l e , u n l e s s p e r i o d s o f extended gaps e x i s t , t h e n 
use no l e s s t h a n l a s t 4 weeks o f employment t o a r r i v e a t 
average. For workers employed l e s s t h a n 4 weeks, o r 
where extended gaps e x i s t w i t h i n t h e 4 weeks, use i n t e n t 
a t t h e time' o f h i r e as c o n f i r m e d by employer and 
wor k e r . " (Emphasis added.) 
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A l t h o u g h i t i s now conceded t h a t SAIF m i s c a l c u l a t e d c l a i m a n t ' s compensa
t i o n under t h i s r u l e and f a i l e d t o pay him a t t h e a p p r o p r i a t e r a t e u n t i l h i s 
a t t o r n e y i n t e r v e n e d , t h e Referee n o n e t h e l e s s d e c l i n e d t o assess a p e n a l t y and 
a t t o r n e y f e e . The Referee reasoned t h a t because t h e e v i d e n c e d i d n o t p e r m i t him 
t o d e t e r m i n e whether t h e employer o r SAIF was a t f a u l t , and because SAIF c o r 
r e c t e d t h e e r r o r p r o m p t l y i n December 1989 a f t e r c l a i m a n t ' s a t t o r n e y p r e s e n t e d 
i t w i t h d o c u m e n t a t i o n from t h e -employer o f t h e f a c t s d e t e r m i n a t i v e o f c l a i m a n t ' s 
e n t i t l e m e n t , t h e c l a i m a n t had f a i l e d t o e s t a b l i s h u n r e a s o n a b l e c o n d u c t . We 
d i s a g r e e . 

The i n s u r e r has a d u t y t o t i m e l y pay compensation i n accordance w i t h t h e 
s t a t u t e and r u l e s . The i n s u r e r i s n o t e n t i t l e d t o w a i t f o r c l a i m a n t ' s a t t o r n e y 
t o c a l c u l a t e t h e r a t e o f compensation f o r i t . That SAIF c o r r e c t e d i t s e r r o r 
more t h a n s i x months a f t e r compensation was due, a t t h e i n s i s t a n c e o f c l a i m a n t ' s 
a t t o r n e y , i s a t b e s t a f a c t o r i n m i t i g a t i o n ; i t i s n o t reason t o f i n d o t h e r w i s e 
u n r e a s o n a b l e conduct t o be re a s o n a b l e . 

I n p r o c e s s i n g a c l a i m , t h e employer's knowledge i s imputed t o t h e i n s u r e r . 
The employer c l e a r l y knew what hours t h e p a r t i e s i n t e n d e d t h a t c l a i m a n t would 
work. Moreover, i t would appear t h a t SAIF d i d n o t c o n t a c t c l a i m a n t t o d e t e r m i n e 
i n t e n t a t t h e t i m e o f h i r e d e s p i t e t h e c l e a r r e q u i r e m e n t o f t h e r u l e . Whether 
i t was SAIF o r t h e employer t h a t e r r e d i n t h i s case i s i m m a t e r i a l i n s o f a r as 
c l a i m a n t ' s r i g h t s a r e concerned. By f a i l i n g t o c a l c u l a t e c l a i m a n t ' s t e m p o r a r y 
t o t a l d i s a b i l i t y r a t e i n accordance w i t h a c l e a r a d m i n i s t r a t i v e r u l e , SAIF a c t e d 
u n r e a s o n a b l y and r e s i s t e d t h e payment o f compensation. T h e r e f o r e , c l a i m a n t i s 
e n t i t l e d t o a p e n a l t y and assessed a t t o r n e y f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1990 i s r e v e r s e d . C l a i m a n t i s awarded 
a p e n a l t y o f 25 p e r c e n t o f t h e a d d i t i o n a l compensation p a i d p u r s u a n t t o t h e 
r e c a l c u l a t i o n o f h i s t e m p o r a r y t o t a l d i s a b i l i t y r a t e . C l a i m a n t ' s a t t o r n e y i s 
awarded a p e n a l t y - r e l a t e d f e e o f $500, payable by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
DEBBIE L. MUSE, Claimant 
WCB Case No. 90-04624 

ORDER ON REVIEW 
Bl a c k , Chapman, e t a l . , Claimant A t t o r n e y s 

C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r w h i c h 
awarded 29 p e r c e n t (92.8 degrees) unscheduled permanent d i s a b i l i t y f o r a low 
back i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . 
On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y on November 1, 1989. Her 
c l a i m was c l o s e d on Februa r y 22, 1990 by a D e t e r m i n a t i o n Order a w a r d i n g no 
permanent d i s a b i l i t y . 

C l a i m a n t was 32 yea r s o l d a t t h e t i m e o f h e a r i n g . She has a 1 0 t h grade 
e d u c a t i o n . C l a i m a n t has demonstrated competence i n s p e c i f i c v o c a t i o n a l p u r 
s u i t s , namely c a s h i e r , a s s i s t a n t s e r v i c e s t a t i o n manager ( s e r v i c e s t a t i o n a t t e n 
d a n t ) , w a i t r e s s ( t a k e o u t ) and f a s t f o o d cook. The h i g h e s t SVP f o r any j o b 
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s a t i s f a c t o r i l y p e r f o r m e d by c l a i m a n t i n t h e 10 ye a r s p r i o r t o t h e d a t e o f hear
i n g was 5, as a c a s h i e r (DOT # 211.362-010). 

C l a i m a n t was n o t w o r k i n g a t t h e t i m e o f h e a r i n g as a r e s u l t o f her i n j u r y 
and she had been g i v e n no "work o f f e r . " She i s l i m i t e d t o l i f t i n g and c a r r y i n g 
20 pounds w i t h r e s t r i c t i o n s on c r o u c h i n g , c l i m b i n g , c r a w l i n g , b e n d i n g , t w i s t i n g 
and k n e e l i n g . 

C l a i m a n t has permanent impairment i n t h e form o f a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f her back. 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m which 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . Former OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on January 23, 
1990, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on F e b r u a r y 22, 1990, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . > 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f th o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 32 y e a r s i s 0. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 10 years o f f o r m a l e d u c a t i o n i s 1. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r purposes, 
permanent d i s a b i l i t y i s de t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n which 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a 
Ca s h i e r (DOT # 211.362-010). That SVP l e v e l i s 5. T h e r e f o r e , t h e a p p r o p r i a t e 
v a l u e f o r s k i l l s i s 2. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether or not c l a i m a n t has de m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
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p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n s p e c i f i c v o c a t i o n a l p u r 
s u i t s . She has s k i l l s t o p e r f o r m more t h a n e n t r y - l e v e l p o s i t i o n s . She has t h e 
s k i l l s o f a c a s h i e r , w a i t r e s s ( t a k e o u t ) , a u t o m o b i l e s e r v i c e s t a t i o n a t t e n d a n t 
and f a s t f o o d cook. T h e r e f o r e , r a t h e r t h a n a +1 v a l u e , t h e a p p r o p r i a t e t r a i n i n g 
v a l u e i s 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

The R e f e r e e concl u d e d t h a t former OAR 436-35-310(4) was t h e a p p r o p r i a t e 
r u l e t o use i n d e t e r m i n i n g c l a i m a n t ' s a d a p t a b i l i t y v a l u e because c l a i m a n t was 
n o t w o r k i n g as a r e s u l t o f her i n j u r y , and because t h e r e was no e v i d e n c e i n t h e 
r e c o r d t o show t h a t c l a i m a n t had been o f f e r e d work. We agree. 

As used i n f o r m e r OAR 436-35-290 t h r o u g h 436-35-310, work o f f e r means 
" d e l i v e r y i n p e r s o n o r by c e r t i f i e d m a i l , r e t u r n r e c e i p t r e q u e s t e d , o f a w r i t t e n 
o f f e r o f work by t h e employer t o which t h e r e i s a p h y s i c i a n ' s r e l e a s e . " A l 
t h o u g h c l a i m a n t t e s t i f i e d t h a t she had r e c e i v e d and r e f u s e d a w r i t t e n o f f e r , 
t h e r e i s no e v i d e n c e i n t h e r e c o r d t h a t t h e w r i t t e n o f f e r was d e l i v e r e d i n p e r 
son o r by c e r t i f i e d m a i l , as r e q u i r e d by t h e r u l e . Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) . 
A d d i t i o n a l l y , t h e r e c o r d c o n t a i n s no evidence t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n 
agreed t h a t c l a i m a n t was p h y s i c a l l y capable o f p e r f o r m i n g t h e j o b t h e employer 
had o f f e r e d . Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) . Thus, t h e r e c o r d does n o t e s t a b l i s h 
t h a t c l a i m a n t r e c e i v e d a "work o f f e r . " The a p p r o p r i a t e r u l e f o r d e t e r m i n i n g 
c l a i m a n t ' s a d a p t a b i l i t y v a l u e i s former OAR 436-35-310(4). 

I n r e a c h i n g t h i s c o n c l u s i o n , we n o t e t h a t , f o l l o w i n g t h e i s s u a n c e o f t h e 
R e f e r e e ' s o r d e r , t h e i n s u r e r a t t e m p t e d t o submit d o c u m e n t a t i o n c o n c e r n i n g a 
w r i t t e n work o f f e r . We agree w i t h t h e Referee's r e j e c t i o n o f such an unex
p l a i n e d and b e l a t e d s u b m i s s i o n . Because t h e Referee d i d n o t reopen, and make 
t h e m a t e r i a l s a p a r t o f t h e r e c o r d , such m a t e r i a l s have n o t been c o n s i d e r e d . 
ORS 656.295(5) . 

We t u r n t o a d e t e r m i n a t i o n o f t h e a d a p t a b i l i t y v a l u e . Such a v a l u e f o r a 
c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f her compensable i n j u r y / c o n d i t i o n i s 
d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t 
c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former OAR 436-35- 3 1 0 ( 4 ) . 

The R e f e r e e r e l i e d on t h e February 26, 1990 independent m e d i c a l examina
t i o n o f Drs. P o t t e r and Kho i n d e t e r m i n i n g c l a i m a n t ' s r e s i d u a l p h y s i c a l capac
i t y . We agree because t h e i r e v a l u a t i o n was t h o r o u g h , w e l l - r e a s o n e d and based on 
a complete u n d e r s t a n d i n g o f c l a i m a n t ' s m e d i c a l h i s t o r y . Even t h o u g h t h e s e 
p h y s i c i a n s f o u n d i n c o n s i s t e n c i e s between t h e o b j e c t i v e and s u b j e c t i v e f i n d i n g s , 
t h e y p e r s u a s i v e l y c o n c l u d e d , as a r e s u l t o f t h e i r e x a m i n a t i o n , t h a t c l a i m a n t was 
l i m i t e d t o l i f t i n g 20 pounds and c a r r y i n g 20 pounds. She was a l s o r e s t r i c t e d 
f r o m c r o u c h i n g , c r a w l i n g , c l i m b i n g a l a d d e r , bending, t w i s t i n g , k n e e l i n g and 
c l i m b i n g s t a i r s . 

A l i f t i n g r e s t r i c t i o n o f 20 pounds p l a c e s c l a i m a n t i n t h e l i g h t c a t e g o r y . 
A d d i t i o n a l l y , because c l a i m a n t a l s o has l i m i t e d a b i l i t y t o c r o u c h , c r a w l , c l i m b , 
bend and t w i s t , her a d a p t a b i l i t y v a l u e s h a l l be t h e average o f t h e v a l u e f o r 
l i g h t c a p a c i t y (4) and t h e v a l u e f o r t h e next lower c a t e g o r y , s e d e n t a r y ( 8 ) . 
Former OAR 436-35-310(4). T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 6. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i rment 

The i n s u r e r argues t h a t c l a i m a n t s u f f e r s no permanent i m p a i r m e n t due t o 
her compensable i n j u r y . The Referee found t h a t c l a i m a n t has a c h r o n i c c o n d i t i o n 
l i m i t i n g r e p e t i t i v e use o f her back and assigned 5 p e r c e n t permanent i m p a i r m e n t . 
We agree w i t h t h e Referee.. 
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The O r t h o p a e d i c C o n s u l t a n t s examined c l a i m a n t on January 23, 1990, p r i o r 
t o c l a i m c l o s u r e . Because t h e y found t h a t s u b j e c t i v e c o m p l a i n t s o u t w eighed t h e 
o b j e c t i v e f i n d i n g s , t h e p h y s i c i a n s d e t e r m i n e d t h a t c l a i m a n t ' s range o f m o t i o n 
f i n d i n g s were n o t a c c u r a t e . Consequently, t h e y o p i n e d t h a t c l a i m a n t had s u f 
f e r e d no permanent impairment and c o u l d r e t u r n t o her p r i o r employment w i t h o u t 
r e s t r i c t i o n s . Dr. K e n d a l l , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , c o n c u r r e d w i t h t h i s 
o p i n i o n , a l t h o u g h a t about t h e same t i m e , he was imposing l i m i t a t i o n s on 
c l a i m a n t ' s a b i l i t y t o work. (Exs. 6 & 6 b ) . 

On F e b r u a r y 26, 1990, j u s t a f t e r c l a i m c l o s u r e , Med Review ( D r s . P o t t e r 
and Kho) p e r f o r m e d a second independent m e d i c a l e x a m i n a t i o n a t t h e r e q u e s t o f 
t h e i n s u r e r . As d i s c u s s e d above, Drs. P o t t e r and Kho found t h a t c l a i m a n t had 
permanent impairment r e s u l t i n g from her back i n j u r y . Dr. K e n d a l l a l s o c o n c u r r e d 
w i t h t h a t f i n d i n g . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. K e n d a l l , has c o n c u r r e d w i t h two con
f l i c t i n g r e p o r t s . However, even when he s t a t e d agreement w i t h O r t h o p a e d i c 
C o n s u l t a n t s , he was imposing r e s t r i c t i o n s on c l a i m a n t ' s a b i l i t y t o work. On t h e 
whole we f i n d Dr. K e n d a l l ' s o p i n i o n more c o n s i s t e n t w i t h t h a t o f Med Review. 

A f t e r de novo r e v i e w , we are more persuaded by t h e r e p o r t o f Med Review 
t h a n t h a t o f O r t h o p a e d i c C o n s u l t a n t s . The C o n s u l t a n t s s t a t e d t h a t c l a i m a n t had 
no o b j e c t i v e impairment f i n d i n g s and t h a t s u b j e c t i v e i n t e r f e r e n c e was p r e s e n t i n 
her e x a m i n a t i o n . 

Med Review was aware o f c l a i m a n t ' s c o n t i n u i n g c o m p l a i n t s , as n o t e d i n Dr. 
K e n d a l l ' s r e p o r t . A l t h o u g h t h e y a l s o noted i n c o n s i s t e n c i e s between o b j e c t i v e 
and s u b j e c t i v e f i n d i n g s , Med Review, n e v e r t h e l e s s , c o n c l u d e d t h a t c l a i m a n t s u f 
f e r e d i m p a i r m e n t due t o her compensable i n j u r y . We f i n d t h a t o p i n i o n , as sup
p o r t e d i n some degree by t h e o p i n i o n o f t h e a t t e n d i n g p h y s i c i a n , t o be p e r s u a 
s i v e . A c c o r d i n g l y , we agree w i t h t h e Referee t h a t c l a i m a n t s u f f e r s f r o m 
c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f her back and a s s i g n an impairment 
v a l u e o f 5 p e r c e n t . Former OAR 436-35-320(4). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 6, t h e p r o d u c t i s 18. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e s u l t i s 
23 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 23 p e r c e n t . 

We do n o t f i n d c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s permanent 
d i s a b i l i t y i s more o r l e s s t h a n 23 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d J u l y 24, 1990 i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s award o f 29 p e r c e n t (92.8 degrees) permanent p a r t i a l d i s a b i l i t y , 
c l a i m a n t i s awarded 23 p e r c e n t (73.6 degrees) permanent p a r t i a l d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOANN M. OLSON, Claimant 
WCB Case No. Cl-00090 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Ri c k W. R o l l , C laimant A t t o r n e y 
D avid O. Horhe, Defense A t t o r n e y 

On January 15, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438-09-
0 2 0 ( 2 ) . 

Here, t h e proposed d i s p o s i t i o n does n o t p r o v i d e t h e b o l d f a c e n o t i c e as 
r e q u i r e d p u r s u a n t t o OAR 436-60-145(4)(g) e i t h e r as p a r t o f t h e document o r i n 
c o r p o r a t e d by r e f e r e n c e . Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i t i o n i s 
un r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we 
d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

We a l s o n o t e t h a t t h e s p e c i f i c i d e n t i f i c a t i o n o f compensation b e n e f i t s on 
page 2 has been o m i t t e d . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

January 30, 1991 ; : C i t e as 43 Van N a t t a 188" (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DOUGLAS D. RYAN, JR., Claimant 

WCB Case No. Cl-00047 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Nelson, e t a l . , Defense A t t o r n e y s 

On January 10, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438 - 0 9 - 0 2 0 ( 2 ) . 
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Here, t h e proposed d i s p o s i t i o n i n c o r p o r a t e s a t t a c h e d e x h i b i t s A & B, which 
p u r p o r t t o i n c l u d e t h e b o l d f a c e n o t i c e r e q u i r e d p u r s u a n t t o OAR 436-60-
1 4 5 ( 4 ) ( g ) . Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i t i o n i s unr e a s o n a b l e 
as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o approve 
t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

We a l s o n o t e t h a t t h e p a r t i e s f a i l e d t o p r o v i d e t h e o r d e r c l a u s e as r e 
q u i r e d i n c l a i m s d i s p o s i t i o n agreements r e c e i v e d a f t e r December 3 1 , 1990. 
OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . We f u r t h e r n o t e p a r e n t h e t i c a l l y t h a t t h e t o t a l amount o f 
t h e d i s p o s i t i o n as s t a t e d i n t h e c l a i m d i s p o s i t i o n agreement d i f f e r s f r o m t h a t 
r e p o r t e d on t h e summary sheet. 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

Janu a r y 30, 1991 ; s C i t e as 43 Van N a t t a 189 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THOMAS H. STEWARD, Claimant 

WCB Case No. 89-23123 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r spa membership. On r e v i e w , t h e 
i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g f r o m h i s 
i n j u r y f o r such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e p r o c e s s o f t h e r e c o v 
e r y r e q u i r e s . ORS 656.245(1). 

Former OAR 436-10-040(8) s t a t e s i n p e r t i n e n t p a r t : " T r i p s t o spas, t o 
r e s t a r e a s o r r e t r e a t s , whether p r e s c r i b e d o r i n a s s o c i a t i o n w i t h a h o l i s t i c 
m e d i c i n e r e g i m e , a r e n o t r e i m b u r s a b l e u n l e s s s p e c i a l m e d i c a l c i r c u m s t a n c e s a r e 
shown t o e x i s t . " 

The R e f e r e e concluded t h a t " t r i p s , " as used i n t h e r u l e , s p e c i f i c a l l y 
r e f e r s t o t r a v e l . We d i s a g r e e . I n Deborah S. O'Shea-Mathews, 40 Van N a t t a 
1834, 1837 (1988) we concluded t h a t t h e r u l e a d d r e s s i n g " t r i p s , t o spas" i s 
a p p l i c a b l e t o c l a i m a n t ' s swim t h e r a p y . The r u l e a p p l i e s t o t h e " p r e s c r i b e d " 
m e d i c a l s e r v i c e , n o t s i m p l y t r a v e l t o and from t h e p l a c e t h a t s e r v i c e i s 
o b t a i n e d . A c c o r d i n g l y , former OAR 436-10-040(8) a p p l i e s i n t h i s case. 



190 ' Thomas H. Steward, 43 Van N a t t a 189 (1991) 

SAIF argues t h a t f o r m e r OAR 436-10-050(2) a l s o a p p l i e s i n t h i s case. We 
agree. That r u l e r e q u i r e s t h e a t t e n d i n g p h y s i c i a n t o m a i n t a i n d i r e c t c o n t r o l 
and s u p e r v i s i o n o v e r t r e a t m e n t p r o v i d e d by persons n o t l i c e n s e d t o p r o v i d e a 
m e d i c a l s e r v i c e , and we have p r e v i o u s l y h e l d t h a t membership i n an a t h l e t i c c l u b 
i s s u b j e c t t o t h e r u l e . See K e l l y B. Worden, 41 Van N a t t a 1758 ( 1 9 8 9 ) . " D i r e c t 
c o n t r o l and s u p e r v i s i o n " means t h a t t h e a t t e n d i n g p h y s i c i a n i s r e q u i r e d t o be on 
t h e same p r e m i s e s , a t t h e same t i m e , as t h e person p r o v i d i n g t h e s e r v i c e s ( i f 
t h a t p e r s o n i s n o t l i c e n s e d ) . OAR 436-10-005(9); see Bryan Thompson, 42 Van 
N a t t a 1532, 1534 ( 1 9 9 0 ) . 

C l a i m a n t argues t h a t h i s t r e a t m e n t i s s u p e r v i s e d by spa p e r s o n n e l and t h a t 
Dr. W h i t e and a p h y s i c a l t h e r a p i s t a d v i s e c l a i m a n t on h i s program and d i s c u s s 
t h e program w i t h him once a month. However, t h a t does n o t e s t a b l i s h d i r e c t con
t r o l and s u p e r v i s i o n by Dr. White. F u r t h e r , we f i n d no ev i d e n c e o f a l i c e n s e d 
p r o v i d e r a d m i n i s t e r i n g t h e p r e s c r i b e d m e d i c a l s e r v i c e w h i l e c l a i m a n t i s p a r t i c i 
p a t i n g i n t h e spa program. A c c o r d i n g l y , even i f we were t o f i n d t h a t s p e c i a l 
m e d i c a l c i r c u m s t a n c e s e x i s t e d t o j u s t i f y c l a i m a n t ' s spa membership under f o r m e r 
OAR 436- 1 0 - 0 4 0 ( 8 ) , we conclu d e t h a t t h e s e r v i c e s p r o v i d e d c l a i m a n t a t t h e spa 
ar e n o t i n co m p l i a n c e w i t h f o r m e r OAR 436-10-050(2). SAIF i s n o t , t h e r e f o r e , 
r e s p o n s i b l e t o r e i m b u r s e c l a i m a n t f o r t h o s e s e r v i c e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 26, 1990 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l d a t e d October 25, 1989 i s r e i n s t a t e d and u p h e l d . The Ref e r e e ' s 
award o f an assessed a t t o r n e y f e e o f $1,800 i s r e v e r s e d . 

January 3 1 , 1991 C i t e as 43 Van N a t t a 190 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JACK ALLEN, Claimant 
WCB Case No. 89-19678 

ORDER ON REVIEW 
St e b b i n s & C o f f e y , Claimant A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h s e t a s i d e i t s 
p a r t i a l d e n i a l o f c l a i m a n t ' s d e g e n e r a t i v e d i s c and f a c e t d i s e a s e o f t h e c e r v i c a l 
s p i n e . On r e v i e w , t h e s o l e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t has p r e e x i s t i n g s i g n i f i c a n t d e g e n e r a t i v e changes i n h i s c e r v i c a l 
s p i n e . These d a t e f r o m a noncompensable motor v e h i c l e a c c i d e n t i n 1985. F o l 
l o w i n g s u r g e r y , c l a i m a n t r e t u r n e d t o h i s r e g u l a r work as a t r u c k d r i v e r . H i s 
neck was asymptomatic. 

On October 28, 1988, c l a i m a n t compensably i n j u r e d h i s c e r v i c a l s p i n e when 
he swerved t o a v o i d an oncoming c a r and r o l l e d h i s t r u c k . C l a i m a n t s t r u c k h i s 
head i n t h e i n j u r y . The i n s u r e r accepted t h e c l a i m . C l a i m a n t ' s neck became 
symptomatic as a r e s u l t o f t h i s i n j u r y . The cause o f c l a i m a n t ' s p a i n i s t h a t 
t h e compensable i n j u r y e x a c e r b a t e d t h e d e g e n e r a t i v e changes i n c l a i m a n t ' s c e r v i 
c a l s p i n e . 

C l a i m a n t ' s f a m i l y p h y s i c i a n , Dr. Wahls, w r o t e a c h a r t n o t e on March 28, 
1989 i n w h i c h he i n d i c a t e d t h a t i t was d o u b t f u l t h a t c l a i m a n t ' s d e g e n e r a t i v e 
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d i s c d i s e a s e and b u l g i n g d i s c c o n t r i b u t e d t o c l a i m a n t ' s symptoms; however, he 
c o n s i d e r e d n e u r o s u r g e r y a p o s s i b i l i t y and d e c l i n e d t o f i n d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y u n t i l c l a i m a n t had been e v a l u a t e d by a neurosurgeon. 

F o l l o w i n g an independent m e d i c a l e x a m i n a t i o n w i t h Dr. Schachner, t h e 
i n s u r e r i s s u e d i t s p a r t i a l d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues, and t h e Referee concluded, t h a t t h e i n s u r e r ' s d e n i a l was 
an im p r o p e r p r e c a u t i o n a r y d e n i a l and was t h e r e f o r e v o i d . The Re f e r e e r e l i e d on 
our d e c i s i o n s i n Sharon Evans, 42 Van N a t t a 227 (1990) and A l v i n Despain, 40 
Van N a t t a 1823 (1 9 8 8 ) . The i n s u r e r argues t h a t t h i s case s h o u l d be c o n t r o l l e d 
by Sidney M. Brooks, 38 Van N a t t a 925 (1986), r a t h e r t h a n Evans and Despain. We 
agree w i t h t h e i n s u r e r . 

I n Brooks we s a i d : 

"SAIF's p r e c a u t i o n a r y d e n i a l o f c a r p a l t u n n e l syn
drome was a p p r o p r i a t e t o a v o i d t h e appearance o f 
h a v i n g accepted an u n r e l a t e d c o n d i t i o n because 
c l a i m a n t ' s d o c t o r s were i n v e s t i g a t i n g i t a t t h e same 
t i m e t h e y were t r e a t i n g c l a i m a n t ' s accepted low back 
s t r a i n i n j u r y . " Brooks, supra a t 926. 

I n Despain, on t h e o t h e r hand, we concluded t h a t "a p r e c a u t i o n a r y d e n i a l " was not 
p r o c e d u r a l l y p r o p e r because t h e i n s u r e r had r e c e i v e d no c l a i m f o r t h e d e n i e d con
d i t i o n . A l l i t had was a d i a g n o s i s o f t h e c o n d i t i o n i n a r e p o r t by an indepen
d e n t m e d i c a l examiner. 

I n Evans, we r e l i e d on Despain and d i s t i n g u i s h e d Brooks. I n b o t h Evans 
and Despain, we found t h a t t h e mere d i a g n o s i s o f a c o n d i t i o n i n an IME r e p o r t i s 
i n s u f f i c i e n t t o make a c l a i m f o r t h a t c o n d i t i o n . F u r t h e r m o r e , i n b o t h cases, no 
t r e a t m e n t was c o n t e m p l a t e d f o r t h e denied c o n d i t i o n s . C o n s e q u e n t l y , we con
c l u d e d , i n Evans, t h a t t h e d e n i a l s h o u l d be s e t a s i d e as p r e m a t u r e . We s a i d o f 
Brooks; 

" I n Sidney M. Brooks, 38 Van N a t t a 925, 926 ( 1 9 8 6 ) , 
we h e l d t h a t ' p r e c a u t i o n a r y d e n i a l s ' a r e a p p r o p r i a t e 
t o a v o i d t h e appearance o f h a v i n g accepted an u n r e 
l a t e d c o n d i t i o n . However, i n Brooks, t h e c l a i m a n t ' s 
p h y s i c i a n s were i n v e s t i g a t i n g an u n r e l a t e d c o n d i t i o n 
a t t h e same t i m e t h e y were t r e a t i n g ' an accepted con
d i t i o n . " Evans, supra a t 228 (emphasis i n o r i g i 
n a l ) . 

I n t h i s case, t h e d e g e n e r a t i v e d i s c d i s e a s e was diagnosed by c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , and n o t as a r e s u l t o f an independent m e d i c a l e x a m i n a t i o n . 
F u r t h e r m o r e , t h e t r e a t i n g p h y s i c i a n i n d i c a t e d t h a t he c o u l d n o t f i n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y u n t i l a n o t h e r e x p e r t had de t e r m i n e d whether t r e a t m e n t was 
ne c e s s a r y f o r t h e d e g e n e r a t i v e d i s c d i s e a s e . F o l l o w i n g t h e gui d a n c e o f Brooks, 
we c o n c l u d e t h a t Dr. Wahl's r e p o r t p u t t h e i n s u r e r on n o t i c e o f a p o s s i b l e c l a i m 
f o r t h e d e g e n e r a t i v e d i s c d i s e a s e so t h a t i t was p r o p e r f o r t h e i n s u r e r t o p a r 
t i a l l y deny t h a t c o n d i t i o n . The d e n i a l was p r o c e d u r a l l y p r o p e r and s h o u l d n o t 
have been s e t a s i d e on t h a t b a s i s . 

On t h e m e r i t s , we conclude t h a t c l a i m a n t has proven by a preponderance o f 
t h e e v i d e n c e t h a t t h e compensable i n j u r y worsened t h e p r e e x i s t i n g d e g e n e r a t i v e 
d i s c d i s e a s e . T h e r e f o r e , c l a i m a n t has e s t a b l i s h e d t h e c o m p e n s a b i l i t y o f t h e 
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d e g e n e r a t i v e d i s c d i s e a s e . We base our c o n c l u s i o n on t h e u n c o n t r o v e r t e d d e p o s i 
t i o n t e s t i m o n y o f Dr. Schachner, t h e independent m e d i c a l examiner, t h a t " t h e 
a c c i d e n t d i d e x a c e r b a t e t h e u n d e r l y i n g d e g e n e r a t i v e changes and t h e r e b y made him 
s y m p t o m a t i c . . . " A c c o r d i n g l y , t h e p a r t i a l d e n i a l w i l l be s e t a s i d e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w i s $800, payable by t h e i n s u r e r . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Refer e e ' s o r d e r d a t e d A p r i l 20, 1990 i s a f f i r m e d . For s e r v i c e s on r e 
vie w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $800, t o be p a i d by t h e 
i n s u r e r . 

J a n uary 3 1 , 1991 ; C i t e as 43 Van N a t t a 192 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA CAMPOS, Claimant 
WCB Case No. 87-08331 

ORDER ON REMAND (Remanding) 
Gi n s b u r g , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

T h i s m a t t e r i s b e f o r e t h e Board on remand from t h e Co u r t o f Ap p e a l s . 
Campos v. Hood R i v e r Care Center, 104 Or App 261 ( 1 9 9 0 ) . The c o u r t f o u n d o ur 
p r i o r o r d e r , w h i c h had a f f i r m e d and adopted a Referee's d i s m i s s a l o r d e r , i n a d e 
q u a t e f o r j u d i c i a l r e v i e w . S p e c i f i c a l l y , t h e c o u r t h e l d t h a t n e i t h e r o u r o r d e r 
nor t h e Re f e r e e ' s o r d e r c o n t a i n e d " f i n d i n g s o f f a c t o r c o n c l u s i o n s o f law on 
whether c l a i m a n t had good cause f o r f a i l i n g t o appear" a t h e a r i n g . 104 Or App 
a t page 264. Moreover, n o t i n g t h a t our o r d e r d i d n o t address c l a i m a n t ' s a s s e r 
t i o n t h a t t h e r e c o r d was i n s u f f i c i e n t l y developed c o n c e r n i n g t h e i s s u e o f good 
cause, t h e c o u r t c o n c l u d e d t h a t i t c o u l d n o t d e t e r m i n e why t h i s m a t t e r had n o t 
been remanded t o t h e Refere e . Consequently, t h e c o u r t has remanded f o r r e c o n 
s i d e r a t i o n . 

FINDINGS OF FACT 

Cl a i m a n t d i d n o t appear a t her scheduled December 22, 1987 h e a r i n g . Her 
a t t o r n e y was p r e s e n t a t t h e h e a r i n g and moved f o r postponement. T h i s r e q u e s t 
was based on a r e c e n t t e l e p h o n e c o n v e r s a t i o n w i t h "someone a t [ c l a i m a n t ' s ] 
h o u s e h o l d " who i n d i c a t e d t h a t c l a i m a n t was i n Mexico t e n d i n g t o "an emergency" 
and was n o t "expect e d back u n t i l a f t e r t h e f i r s t o f t h e y e a r . " The i n s u r e r 
moved f o r d i s m i s s a l o f c l a i m a n t ' s h e a r i n g r e q u e s t , c o n t e n d i n g t h a t c l a i m a n t ' s 
c o u n s e l ' s r e p r e s e n t a t i o n s d i d n o t c o n s t i t u t e "good cause." 

The R e f e r e e d i s m i s s e d t h e h e a r i n g r e q u e s t , n o t i n g t h a t t h e d i s m i s s a l o r d e r 
c o u l d be r e c o n s i d e r e d i f c l a i m a n t ' s counsel f i l e d a document e s t a b l i s h i n g "good 
cause" f o r h e r f a i l u r e t o appear a t t h e h e a r i n g . The Referee's d i s m i s s a l o r d e r 
i s s u e d J a n u a r y 4, 1988. 

On F e b r u a r y 2, 1988, c l a i m a n t ' s counsel m a i l e d t o t h e H e a r i n g s D i v i s i o n a 
m o t i o n f o r r e c o n s i d e r a t i o n o f t h e Referee's d i s m i s s a l o r d e r . E n c l o s e d w i t h t h e 
m o t i o n was c l a i m a n t ' s a f f i d a v i t p r o v i d i n g an e x p l a n a t i o n c o n c e r n i n g her absence 
a t t h e h e a r i n g . C l a i m a n t asked t h a t t h e d i s m i s s a l o r d e r be s e t a s i d e and a new 
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h e a r i n g s c h e d u l e d . The f o l l o w i n g day, b e f o r e t h e Referee c o u l d r e c o n s i d e r t h e 
d i s m i s s a l o r d e r , c l a i m a n t ' s counsel r e q u e s t e d Board r e v i e w o f t h e Referee's 
o r d e r . 

CONCLUSIONS OF LAW 

At t h e t i m e o f t h e December 22, 1987 h e a r i n g , f o r m e r OAR 438-06-070 p r o 
v i d e d t h a t : 

" F a i l u r e o f a p a r t y t o appear a t a h e a r i n g w i t h o u t 
good cause c o n s t i t u t e s a w a i v e r o f appearance. I f 
t h e p a r t y f a i l i n g t o appear i s t h e p a r t y t h a t r e -
g u e sted t h e h e a r i n g , t h e r e q u e s t f o r h e a r i n g may be 
d i s m i s s e d u n l e s s good cause i s shown and t h e o t h e r 
p a r t y i s n o t p r e j u d i c e d t h e r e b y . " 

I n announcing t h a t he would be d i s m i s s i n g t h e h e a r i n g r e q u e s t f o r 
c l a i m a n t ' s f a i l u r e t o appear a t t h e scheduled h e a r i n g , t h e Referee a d v i s e d 
c l a i m a n t ' s c o u n s e l t h a t he c o u l d r e c o n s i d e r h i s d e c i s i o n i f c l a i m a n t f i l e d a 
document d e m o n s t r a t i n g good cause f o r her f a i l u r e t o appear. T h e r e a f t e r , t h e 
Re f e r e e i s s u e d h i s d i s m i s s a l o r d e r . 

W h i l e t h e Referee r e t a i n e d t h e a u t h o r i t y t o r e c o n s i d e r h i s o r d e r , c l a i m 
a n t ' s c o u n s e l s u b m i t t e d an a f f i d a v i t p r o v i d i n g her e x p l a n a t i o n f o r h er f a i l u r e t o 
appear a t t h e h e a r i n g . Based on t h i s a f f i d a v i t , c l a i m a n t sought r e c o n s i d e r a t i o n 
o f t h e d i s m i s s a l o r d e r and r e i n s t a t e m e n t o f her h e a r i n g r e q u e s t . However, b e f o r e 
t h e R e f e r e e c o u l d address t h e r e c o n s i d e r a t i o n m o t i o n , c l a i m a n t a l s o r e q u e s t e d 
Board r e v i e w o f t h e d i s m i s s a l o r d e r . Thus, a u t h o r i t y t o c o n s i d e r t h e m a t t e r 
s h i f t e d t o t h e Board. Ramev S. Johnson, 40 Van N a t t a 370 ( 1 9 8 8 ) . 

As n o t e d by t h e c o u r t , c l a i m a n t i s n o t c o n t e n d i n g t h a t h er c o u n s e l ' s 
appearance on her b e h a l f r e c t i f i e d her f a i l u r e t o appear a t t h e h e a r i n g . Campos 
v. Hood R i v e r Care Center, supra, a t page 263, n. 2. I n s t e a d , a r g u i n g t h a t t h e 
r e c o r d c o n c e r n i n g t h e i s s u e o f good cause f o r her f a i l u r e t o appear has been i n 
c o m p l e t e l y d eveloped, she seeks remand t o t h e Referee f o r f u r t h e r e v i d e n c e . We 
g r a n t h er r e q u e s t . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
65 6 . 2 9 5 ( 5 ) . Remand i s g e n e r a l l y a p p r o p r i a t e o n l y on a showing o f good cause o r 
o t h e r c o m p e l l i n g b a s i s . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 (1 9 8 6 ) . 

We c o n c l u d e t h a t remand i s a p p r o p r i a t e . I n response t o t h e Refer e e ' s 
s t a t e m e n t s t h a t t h e d i s m i s s a l o r d e r c o u l d be r e c o n s i d e r e d i f e v i d e n c e s u p p o r t i n g 
good cause f o r c l a i m a n t ' s f a i l u r e t o appear was s u b m i t t e d , c l a i m a n t o f f e r e d her 
a f f i d a v i t . The a f f i d a v i t p r e s e n t s c l a i m a n t ' s e x p l a n a t i o n c o n c e r n i n g her f a i l u r e 
t o a t t e n d t h e schedul e d h e a r i n g . Because c l a i m a n t contemporaneously r e q u e s t e d 
Board r e v i e w , t h e Referee was unable t o c o n s i d e r c l a i m a n t ' s s u b m i s s i o n o r s o l i c i t 
any response f r o m t h e i n s u r e r . Since t h i s e vidence was n o t c o n s i d e r e d by t h e 
R e f e r e e , i t i s l i k e w i s e n o t s u b j e c t t o our r e v i e w . ORS 656 . 2 9 5 ( 5 ) . 

W i t h o u t t h e a f o r e m e n t i o n e d e v i d e n c e , as w e l l as t h e i n s u r e r ' s o p p o r t u n i t y 
t o p r e s e n t e v i d e n c e i n r e b u t t a l and/or evidence e s t a b l i s h i n g any p r e j u d i c e caused 
by c l a i m a n t ' s f a i l u r e t o appear, we c o n s i d e r t h e r e c o r d i n a d e q u a t e l y d e v e loped. 
C o n s e q u e n t l y , t h i s m a t t e r s h a l l be remanded t o t h e Referee. 

A c c o r d i n g l y , t h e Referee's d i s m i s s a l o r d e r i s v a c a t e d and t h i s m a t t e r r e 
manded t o Re f e r e e Menashe f o r f u r t h e r p r o c e e d i n g s . On remand, t h e Referee s h a l l 
d e t e r m i n e whether c l a i m a n t has e s t a b l i s h e d good cause f o r her f a i l u r e t o appear 
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a t t h e s c h e d u l e d h e a r i n g p u r s u a n t t o former OAR 438-06-070. I n a d d i t i o n t o 
c l a i m a n t ' s a f f i d a v i t , t h e Referee s h a l l c o n s i d e r e v i d e n c e f r o m t h e i n s u r e r i n 
r e b u t t a l and/or e v i d e n c e c o n c e r n i n g any p r e j u d i c e t o t h e i n s u r e r caused by c l a i m 
a n t ' s f a i l u r e t o appear. Cl a i m a n t s h a l l a l s o be g r a n t e d t h e o p p o r t u n i t y ' t o 
s u b m i t e v i d e n c e i n a f i n a l r e p l y . The p r o c e e d i n g t o c o n s i d e r t h i s m a t t e r s h a l l 
be h e l d i n any manner t h a t w i l l a f f o r d s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s and i n 
s u r e a com p l e t e and a c c u r a t e r e c o r d o f a l l e x a m i n a t i o n and/or t e s t i m o n y . 

I f t h e R e f e r e e d e t e r m i n e s t h a t c l a i m a n t has not e s t a b l i s h e d good cause f o r 
her f a i l u r e t o appear a t t h e December 22, 1987 h e a r i n g o r t h a t t h e i n s u r e r has 
been p r e j u d i c e d by c l a i m a n t ' s f a i l u r e t o appear, t h e m a t t e r may be d i s m i s s e d by a 
f i n a l , a p p e a l a b l e o r d e r . Should t h e Referee d e t e r m i n e t h a t c l a i m a n t has e s t a b 
l i s h e d good cause f o r her f a i l u r e t o appear and t h a t t h e i n s u r e r has n o t been 
p r e j u d i c e d by c l a i m a n t ' s f a i l u r e t o appear, t h e Referee s h a l l i s s u e an i n t e r i m 
o r d e r so f i n d i n g and proceed w i t h a h e a r i n g on t h e m e r i t s o f c l a i m a n t ' s h e a r i n g 
r e q u e s t . 

A l t h o u g h n o t r e q u i r e d by t h i s o r d e r , i f t h e Referee c o n c l u d e s t h a t such a 
pr o c e d u r e would a f f o r d s u b s t a n t i a l j u s t i c e t o a l l p a r t i e s , t h e p r o c e e d i n g t o 
d e t e r m i n e t h e " f a i l u r e t o appear" i s s u e may be h e l d i n c o n j u n c t i o n w i t h t h e hear
i n g on t h e m e r i t s o f c l a i m a n t ' s h e a r i n g r e q u e s t . However, t h e R e f e r e e s h a l l a l s o 
have t h e d i s c r e t i o n t o b i f u r c a t e t h e p r o c e e d i n g s c o n c e r n i n g t h e s e m a t t e r s . 

I T IS SO ORDERED. ' 

January 3 1 , 1991 C i t e as 43 Van N a t t a 194 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROLLIE CLARK, Claimant 
WCB Case No. Cl-00035 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
P h i l i p H. Garrow, Claimant A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

On J a n u a r y 10, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum t o be p a i d as a s t r u c t u r e d s e t t l e m e n t , 
c l a i m a n t r e l e a s e s h i s r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s f o r t h e 
compensable i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed c l a i m d i s p o s i t i o n agreement i f we f i n d 
t h a t i t i s "unreasonable as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed 
d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
When a c l a i m d i s p o s i t i o n agreement i s approved under t h e p r o v i s i o n s o f ORS 
656.236 and OAR 438-09-020, an a t t o r n e y f e e may be approved by t h e Board i n an 
amount up t o 25 p e r c e n t o f t h e f i r s t $12,500 o f t h e agreement proceeds p l u s 10 
p e r c e n t o f any amount o f t h e proceeds i n excess o f $12,500. OAR 438-05-052. 
Under e x t r a o r d i n a r y c i r c u m s t a n c e s , a fe e may be approved i n excess o f 25 p e r c e n t 
o f t h e p r o c e e d s . I d . A c c o r d i n g l y , a fee i n excess o f 25 p e r c e n t o f t h e p r o 
ceeds w i l l n o t be approved by t h e Board when no i n d i c a t i o n o f e x t r a o r d i n a r y c i r 
cumstances appears i n t h e document. Here, t h e a t t o r n e y f e e exceeds t h e amount 
a l l o w e d under OAR 438-15-052. The agreement does not i n d i c a t e any e x t r a o r d i n a r y 
c i r c u m s t a n c e s j u s t i f y i n g a l a r g e r f e e . Consequently, t h e Board . f i n d s t h a t t h e 
agreement i s u n r e a s o n a b l e as a m a t t e r o f law and s e t s i t a s i d e . See ORS 
65 6 . 2 3 6 ( 2 ) ; L o u i s R. Anaya, supra. 
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Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) & ( 6 ) ( e ) . 

We a l s o n o t e t h a t t h e p a r t i e s f a i l e d t o p r o v i d e t h e o r d e r c l a u s e as 
r e q u i r e d by OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 

F o l l o w i n g our s t a n d a r d procedures, we would be w i l l i n g t o c o n s i d e r a 
r e v i s e d agreement. 

I T IS SO ORDERED. 

Janu a r y 3 1 , 1991 C i t e as 43 Van N a t t a 195 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY DIEDE, Claimant 
WCB Case No. 88-21021 

ORDER ON REVIEW 
Mic h a e l B. Dye, Claimant A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Crumme's o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back con
d i t i o n f r o m 30 p e r c e n t (96 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 39 
p e r c e n t (124.8 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled perma-' 
nent p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

The Referee's o r d e r a t page 3 c o n t a i n s a c l e r i c a l e r r o r as t o t h e d a t e o f 
t h e D e t e r m i n a t i o n Order. The D e t e r m i n a t i o n Order i s s u e d on J u l y 2 1 , 1988, 
r a t h e r t h a n 1989. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s " w i t h t h e f o l l o w 
i n g comments. 

The s o l e i s s u e r a i s e d on r e v i e w i s .whether t h e Referee e r r e d by n o t award
i n g a d d i t i o n a l d i s a b i l i t y beyond t h e " s t a n d a r d s " r a t i n g based on a " c l e a r and 
c o n v i n c i n g " argument. N e i t h e r p a r t y c o n t e s t s , and we adopt, t h e Refer e e ' s 
" s t a n d a r d s " r a t i n g o f 39 p e r c e n t permanent p a r t i a l d i s a b i l i t y . 

C l e a r and C o n v i n c i n g Evidence 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 



196 Roy Diede, 43 Van N a t t a 195 (1991) 

C l a i m a n t argues on r e v i e w t h a t v o c a t i o n a l e x p e r t , Mr. McNaught, t e s t i f i e d 
t h a t he i s f o r e c l o s e d from p a r t i c i p a t i n g i n 56 p e r c e n t o f t h e l a b o r market p r e 
v i o u s l y open t o him ( p r e - i n j u r y ) . T h e r e f o r e , argues c l a i m a n t , he has a 56 
p e r c e n t permanent d i s a b i l i t y , r a t h e r t h a n t h e 39 p e r c e n t t h a t was awarded under 
t h e " s t a n d a r d s . " Thus, concludes c l a i m a n t , t h e r e i s " c l e a r and c o n v i n c i n g " 
e v i d e n c e t h a t he i s e n t i t l e d t o a 17 p e r c e n t i n c r e a s e i n h i s d i s a b i l i t y award 
p u r s u a n t t o f o r m e r ORS 656.283(7). We f i n d t h i s argument w i t h o u t m e r i t . 

E a r n i n g c a p a c i t y i s based upon n o t o n l y t h e number o f j o b t i t l e s t h a t a 
wor k e r can t h e o r e t i c a l l y p e r f o r m , b u t a l s o upon o t h e r f a c t o r s such as wages, t h e 
number o f hours and days worked i n each j o b and t h e a v a i l a b i l i t y and number o f 
j o b s i n a w o r k e r ' s h y p o t h e t i c a l l y normal l a b o r market. The t e s t i m o n y o f c l a i m 
a n t ' s v o c a t i o n a l e x p e r t i s n o t p e r s u a s i v e i n t h i s r e g a r d , as he has o n l y c o n s i d 
e r e d one o f t h e many f a c t o r s t h a t d e t e r m i n e a worker's e a r n i n g c a p a c i t y . See 
G o l d i e M. Ames, 42 Van N a t t a 1657 (19 9 0 ) ; Gregory D. M a r s h a l l , 42 Van N a t t a 2022 
( 1 9 9 0 ) . 

A c c o r d i n g l y , we conclu d e t h a t i t i s n o t " h i g h l y p r o b a b l e " t h a t c l a i m a n t ' s 
l o s s o f e a r n i n g c a p a c i t y exceeds h i s award o f 39 p e r c e n t unscheduled permanent 
d i s a b i l i t y based on Mr. McNaught's s t a t e m e n t s . R i l e y H i l l G e n e r a l C o n t r a c t o r v. 
Tandy Corp., s u p r a . 

ORDER 

The R e f e r e e ' s Order on R e c o n s i d e r a t i o n d a t e d A p r i l 23, 1990 i s a f f i r m e d . 

January 3 1 , 1991 C i t e as 43 Van N a t t a 196 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER D. ESTEP, Claimant 
WCB Case No. 89-23535 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 
David J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members Cushing & Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r 
w h i c h d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g w i t h o u t p r e j u d i c e . On r e v i e w , 
t h e employer contends t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g s h o u l d have been 
d i s m i s s e d w i t h p r e j u d i c e . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t r e q u e s t e d a h e a r i n g on November 21, 1989. The o n l y i s s u e r a i s e d 
was e x t e n t o f sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Employer d i d n o t f i l e a 
c r o s s - r e q u e s t f o r h e a r i n g . H e a r i n g was scheduled f o r March 27, 1990. 

At t h e t i m e o f h e a r i n g , c l a i m a n t asked t h a t h i s r e q u e s t f o r h e a r i n g be 
d i s m i s s e d . A t t h a t t i m e , t h e employer d i d n o t r a i s e , argue o r move f o r an o r d e r 
o f d i s m i s s a l w i t h p r e j u d i c e . Claimant assumed t h e d i s m i s s a l would be w i t h o u t 
p r e j u d i c e . 

The R e f e r e e ' s Order o f D i s m i s s a l i s s u e d A p r i l 6, 1990. The o r d e r i n d i 
c a t e d t h e h e a r i n g r e q u e s t had been d i s m i s s e d w i t h p r e j u d i c e . On A p r i l 20, 1990, 
a h e a r i n g was h e l d b e f o r e t h e Referee on c l a i m a n t ' s m o t i o n t o amend t h e o r d e r t o 
r e f l e c t d i s m i s s a l w i t h o u t p r e j u d i c e . On A p r i l 27, 1990, t h e Referee i s s u e d an 
Amended Order o f D i s m i s s a l w i t h o u t p r e j u d i c e . 
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CONCLUSIONS OF LAW AND OPINION 
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When t h e p a r t y r e q u e s t i n g a h e a r i n g moves f o r d i s m i s s a l , and t h e r e i s no 
c r o s s - r e q u e s t f o r h e a r i n g , t h e r e f e r e e has d i s c r e t i o n t o s e t t h e terms and con
d i t i o n s o f an o r d e r o f d i s m i s s a l as he/she deems p r o p e r . We w i l l n o t d i s t u r b 
t h e t e r m s and c o n d i t i o n s imposed by t h e Referee except under a showing o f an 
abuse o f d i s c r e t i o n . See J u l i e M a v f i e l d , 42 Van N a t t a 871 ( 1 9 9 0 ) . 

I n t h e p r e s e n t case, c l a i m a n t f i l e d t h e r e q u e s t f o r h e a r i n g . The employer 
f i l e d no c r o s s - r e q u e s t f o r h e a r i n g . The employer contended t h a t t h e Referee's 
Order o f D i s m i s s a l w i t h o u t p r e j u d i c e was an abuse o f d i s c r e t i o n . However, when 
c l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g , t h e employer d i d n o t r a i s e , argue or 
move f o r an o r d e r o f d i s m i s s a l w i t h p r e j u d i c e . ( T r . 2 ) . Under t h e c i r c u m 
s t a n c e s , t h e Referee had d i s c r e t i o n t o d i s m i s s t h e r e q u e s t f o r h e a r i n g and t o 
s e t t h e t e r m s and c o n d i t i o n s o f t h e o r d e r . I n t h i s r e g a r d , we f i n d no abuse o f 
d i s c r e t i o n h e r e . See J u l i e M a v f i e l d , supra. 

S i n c e t h i s case was br o u g h t upon t h e employer's a p p e a l , an assessed f e e i s 
governed by ORS 656.382(2). That s t a t u t e l i m i t s such f e e s t o cases where t h e 
employer seeks a r e d u c t i o n i n compensation and we f i n d t h a t compensation s h o u l d 
n o t be d i s a l l o w e d o r reduced. Since t h e employer i n t h i s case does n o t seek a 
r e d u c t i o n i n compensation, and we have made no f i n d i n g t h a t i t s h o u l d be d i s 
a l l o w e d o r reduced, no assessed f e e can be awarded. See MacDonald v. Safeway, 
87 Or App 86 ( 1 9 8 7 ) ; Saxton v± SAIF, 80 Or App 631 r e v den 302 Or 159 (1 9 8 6 ) ; 
J u l i e M a v f i e l d , s u p ra. 

ORDER 

The Referee's o r d e r o f d i s m i s s a l d a t e d A p r i l 6, 1990, as amended A p r i l 27, 
1990, i s a f f i r m e d . 

J a n u a r y 3 1 , 1991 C i t e as 43 Van N a t t a 197 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FREDERICK FOX, Claimant 

WCB Case Nos. 88-11674 & 89-19796 
ORDER ON REVIEW 

S c o t t McNutt, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Mongrain's o r d e r t h a t 
i n c r e a s e d h i s unscheduled permanent d i s a b i l i t y f o r a r i g h t s h o u l d e r i n j u r y f rom 
17 p e r c e n t (54.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 18 p e r c e n t 
(57.6 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h a t c l a i m a n t had s u s t a i n e d 28 p e r c e n t unscheduled p e r 
manent d i s a b i l i t y under t h e " s t a n d a r d s " . However, t h e Referee reduced c l a i m 
a n t ' s award by t h e 10 p e r c e n t p r e v i o u s l y awarded f o r a p r i o r i n j u r y . T h e r e f o r e , 
t h e R e f e r e e awarded c l a i m a n t 18 p e r c e n t unscheduled permanent d i s a b i l i t y . 
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The p a r t i e s agree w i t h t h e Referee's r e a s o n i n g and c o n c l u s i o n s as t o t h e 
f o l l o w i n g v a l u e s : age ( 1 ) , f o r m a l e d u c a t i o n ( 0 ) , s k i l l s ( 1 ) , t r a i n i n g ( 0 ) , im
p a i r m e n t ( 2 5 ) . A c c o r d i n g l y , we adopt t h e s e v a l u e s and o n l y address t h e v a l u e s 
f o r a d a p t a b i l i t y . 

The R e f e r e e awarded c l a i m a n t an a d a p t a b i l i t y v a l u e o f 1.5 p u r s u a n t t o f o r 
mer OAR 436-35-310(3). The Referee found t h a t , because l i g h t work was a v a i l a b l e 
t o c l a i m a n t , h i s a d a p t a b i l i t y s h o u l d be r a t e d p u r s u a n t t o t h e m a t r i x f o u n d i n 
fo r m e r OAR 436-35-310(3). We agree w i t h t h e v a l u e a s s i g n e d by t h e R e f e r e e , b u t 
do so because f o l l o w i n g h i s compensable s h o u l d e r i n j u r y c l a i m a n t r e t u r n e d t o 
l i g h t work f o r h i s employer. A c c o r d i n g l y , we a s s i g n c l a i m a n t an a d a p t a b i l i t y 
v a l u e o f 1.5. 

Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1.5, t h e p r o d u c t i s 3. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 25, t h e r e s u l t i s 28 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 28 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , evidence•must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e neral C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390 ( 1 9 8 7 ) . 

Here, however, t h e r e i s no evidence t h a t c l a i m a n t s u f f e r s permanent d i s 
a b i l i t y i n excess o f t h a t awarded under t h e s t a n d a r d s . T h e r e f o r e , we do n o t 
f i n d c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t s u f f e r s more t h a n 28 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y . 

F i n a l l y , c l a i m a n t argues t h a t t h e Referee e r r e d i n r e d u c i n g h i s unsched
u l e d permanent p a r t i a l d i s a b i l i t y award by t h e 10 p e r c e n t unscheduled permanent 
d i s a b i l i t y p r e v i o u s l y awarded f o r a p r i o r i n j u r y . We d i s a g r e e . S i n c e t h e Ref
eree ' s o r d e r i s s u e d we have i s s u e d our o p i n i o n i n Mary A. V o q e l a a r , 42 Van N a t t a 
2846 ( 1 9 9 0 ) . I n t h a t case, we h e l d t h a t an i n j u r e d worker i s e n t i t l e d t o t h a t 
u n s c heduled permanent d i s a b i l i t y which r e s u l t s from t h e i n j u r y i n q u e s t i o n . 
However, we f u r t h e r reasoned i n Voqelaar t h a t t h e worker i s n o t e n t i t l e d t o be 
d o u b l y compensated f o r a permanent l o s s o f e a r n i n g c a p a c i t y w h i c h would have r e 
s u l t e d f r o m t h e i n j u r y i n q u e s t i o n , b u t which had a l r e a d y been produced by an 
e a r l i e r a c c i d e n t and compensated by a p r i o r award. Mary A. V o q e l a a r , s u p r a . 
See Thomason v. SAIF, 73 Or App 319, 322 ( 1 9 8 5 ) ; Lawrence W. S c o t t , 40 Van 
N a t t a 1721 ( 1 9 8 8 ) . I n Voq e l a a r , we d e t e r m i n e d t h a t i n cases where t h e c l a i m a n t 
has p r i o r u n s c h e d u l e d permanent d i s a b i l i t y , e x t e n t o f permanent d i s a b i l i t y i s 
d e t e r m i n e d by b o t h an a p p l i c a t i o n o f t h e st a n d a r d s and by c o n s i d e r a t i o n o f any 
p r i o r permanent d i s a b i l i t y awards. Mary A. Voqelaar, supra. 

Here, we f i n d t h a t t h e Referee p r o p e r l y reduced c l a i m a n t ' s u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y award by t h e 10 p e r c e n t unscheduled permanent d i s 
a b i l i t y awarded by a p r i o r D e t e r m i n a t i o n Order f o r a p r i o r i n j u r y . A c c o r d i n g l y , 
we a f f i r m t h e Refer e e ' s award o f 18 p e r c e n t unscheduled permanent d i s a b i l i t y f o r 
c l a i m a n t ' s r i g h t s h o u l d e r i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JIMMY K. HICKS, Claimant 
WCB Case No. 87-02601 

ORDER ON REVIEW 
Charles G. Duncan, Claimant A t t o r n e y 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee M i l l e r ' s o r d e r 
w h i c h : (1) awarded 3 p e r c e n t (5.76 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t arm, whereas a D e t e r m i n a t i o n Order had 
awarded no permanent d i s a b i l i t y ; and (2) a f f i r m e d a D e t e r m i n a t i o n Order awarding 
20 p e r c e n t (64 degrees) unscheduled d i s a b i l i t y f o r i n j u r y t o t h e l e f t s h o u l d e r . 
On r e v i e w , t h e i s s u e s a r e e x t e n t o f permanent d i s a b i l i t y , s c h e d u l e d and unsched
u l e d . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g c l a r i f i c a 
t i o n . C l a i m a n t r e t a i n s 95 degrees r i g h t and 90 degrees l e f t e x t e r n a l s h o u l d e r 
r o t a t i o n . 

C l a i m a n t has f u l l and equa l upper e x t r e m i t y muscle s t r e n g t h and s e n s a t i o n 
i n t a c t t o l i g h t t o u c h and p i n p r i c k . 

C l a i m a n t a c h i e v e d h i s h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l o f 4 
f o r h i s work as a d r y e r g r a d e r . He has a c q u i r e d o n - t h e - j o b t r a i n i n g s u f f i c i e n t 
t o p e r f o r m o t h e r t h a n e n t r y l e v e l employment. Cl a i m a n t has r e t u r n e d t o work as 
a g e n e r a l c o n s t r u c t i o n l a b o r e r . 

C l a i m a n t ' s a t - i n j u r y j o b r e q u i r e d t h e a b i l i t y t o p e r f o r m medium l e v e l work 
a c t i v i t y . C l a i m a n t i s a b l e t o p e r f o r m l i g h t t o medium l e v e l work a c t i v i t y b u t 
i s u n a b l e t o use h i s l e f t upper e x t r e m i t y a t o r above s h o u l d e r l e v e l . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y June 12, 1989. 

The D e t e r m i n a t i o n Order i s s u e d August 11, 1989. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 16 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h i s compensable l e f t s h o u l d e r i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee a p p l i e d t h e " s t a n d a r d s " which were e f f e c t i v e J u l y 1, 1988. 
For purposes o f d e t e r m i n i n g w o r k - r e l a t e d permanent p a r t i a l d i s a b i l i t y , ORS 
656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a 
t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

I n t h i s case, c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 12, 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 1 1 , 1989. Ac
c o r d i n g l y , we a p p l y t h e " s t a n d a r d s " i n e f f e c t from January 1, 1989 t h r o u g h 
September 30, 1990 i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-
35-001 e t seg. Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f 
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c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-
35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

Scheduled D i s a b i l i t y 

I f an i n j u r y t o an unscheduled p o r t i o n o f t h e body r e s u l t s i n d i s a b i l i t y 
t o b o t h u n s c h e d u l e d and scheduled p o r t i o n s , a c l a i m a n t i s e n t i t l e d t o s e p a r a t e 
d i s a b i l i t y awards. F o s t e r v. SAIF, 259 Or 86 (1 9 7 1 ) . The Referee c o n c l u d e d 
t h a t c l a i m a n t was e n t i t l e d t o no permanent d i s a b i l i t y f o r l o s s o f g r i p s t r e n g t h 
under f o r m e r OAR 436-35-110. However, f i n d i n g by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t has m i n i m a l l i m i t a t i o n o f l e f t g r i p s t r e n g t h and arm muscle 
s t r e n g t h , t h e Referee awarded c l a i m a n t 3 p e r c e n t permanent d i s a b i l i t y f o r l o s s 
o f use o r f u n c t i o n o f t h e l e f t arm. We agree t h a t c l a i m a n t i s n o t e n t i t l e d t o a 
s c h e d u l e d permanent d i s a b i l i t y award under t h e " s t a n d a r d s . " 

A c l o s i n g exam by Dr. M a c R i t c h i e , a s p e c i a l i s t i n r e h a b i l i t a t i o n m e d i c i n e 
who was t h e n c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e v e a l s c l a i m a n t has e q u a l muscle 
s t r e n g t h i n t h e upper e x t r e m i t i e s , normal s e n s a t i o n , and near e q u a l g r i p a t 17 
p s i on t h e l e f t and 18 p s i on t h e r i g h t . Dr. C a r l s t r o m , c l a i m a n t ' s c u r r e n t 
t r e a t i n g c h i r o p r a c t i c p h y s i c i a n , has n o t r e p o r t e d any l o s s o f l e f t hand/arm 
f u n c t i o n . 

Loss o f g r i p s t r e n g t h i s assi g n e d a v a l u e when due t o median, r a d i a l o r 
u l n a r n e r v e damage. Former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( a ) . Based on M a c R i t c h i e ' s f i n d 
i n g s o f n e a r l y i d e n t i c a l g r i p s t r e n g t h and C a r l s t r o m ' s l a c k o f r e p o r t e d l o s s o f 
f u n c t i o n , we a r e n o t persuaded t h a t c l a i m a n t has s u f f e r e d a l o s s o f g r i p 
s t r e n g t h . Moreover, even i f c l a i m a n t s u s t a i n e d a l o s s o f g r i p s t r e n g t h , any 
such i m p a i r m e n t would be due t o a l e f t b r a c h i a l p l e x o p a t h y , r a t h e r t h a n n e r v e 
damage. T h e r e f o r e , he would n o t be e n t i t l e d t o an award f o r l o s s o f g r i p 
s t r e n g t h under t h e r u l e . N e i t h e r do we f i n d a b a s i s f o r g i v i n g c l a i m a n t a v a l u e 
f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s l e f t hand and, t h e r e f o r e , 
we g i v e no v a l u e under f o r m e r OAR 436-35-010(7). A c c o r d i n g l y , l i k e t h e R e f e r e e , 
we f i n d t h a t c l a i m a n t has no scheduled d i s a b i l i t y under t h e " s t a n d a r d s . " 

Unscheduled D i s a b i l i t y 

The Re f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order award o f 20 p e r c e n t unsched
u l e d permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s l e f t s h o u l d e r i m p a i r m e n t . On 
r e v i e w , we c a l c u l a t e a d i f f e r e n t p e r c e n t . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impa i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e app r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

We agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 
28 y e a r s i s 0, f o r h i s 9 y e a r s o f f o r m a l e d u c a t i o n i s 1, and f o r h i s s p e c i f i c 
v o c a t i o n a l p u r s u i t (SVP) s k i l l l e v e l o f 4 i s 3. Former OAR 436-35-290; f o r m e r 
OAR 4 3 6 - 3 5 - 3 0 0 ( 3 ) ; f o r m e r OAR 436-35-300(4). 

We a l s o agree t h a t c l a i m a n t has demonstrated competence i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t s u f f i c i e n t t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n f o r 
a t r a i n i n g v a l u e o f 0. Former OAR 436-35-300(5); L a r r y L. McDougal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . 
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C o n t r a r y t o t h e Referee's s t a t e m e n t , c l a i m a n t t e s t i f i e d t h a t as o f t h e 
d a t e o f h e a r i n g he had r e t u r n e d t o m o d i f i e d work. The a d a p t a b i l i t y v a l u e f o r a 
c l a i m a n t who-has r e t u r n e d t o m o d i f i e d work i s d e t e r m i n e d from t h e m a t r i x o f 
v a l u e s a t fo r m e r OAR 436-35-310(3)(a) r a t h e r t h a n t h e d e f i n i t i o n s a t f o r m e r OAR 
436- 3 5 - 3 1 0 ( 4 ) . The a p p l i c a b l e s e c t i o n o f t h e r u l e compares t h e p h y s i c a l capac
i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e 
q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even though c l a i m a n t may have t h e 
p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e m o d i f i e d employ
ment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " g e n e r a l l y . We 
u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) - ( d ) . 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do medium work. Claimant's m o d i f i e d work r e q u i r e s a l i g h t t o medium 
p h y s i c a l c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 1.5. 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

I m p a i r m e n t 

The R e f e r e e awarded c l a i m a n t an impairment v a l u e o f 10 p e r c e n t based on 
c l a i m a n t ' s l o s t range o f s h o u l d e r m o t i o n , l o s t s t r e n g t h i n t h e l e f t s h o u l d e r and 
arm, and l o s t a b i l i t y t o use t h e l e f t s h o u l d e r t o p e r f o r m t a s k s r e q u i r i n g r e p e t 
i t i v e use. We, on t h e o t h e r hand, f i n d t h a t c l a i m a n t i s e n t i t l e d t o no award 
f o r e i t h e r l o s s o f s h o u l d e r range o f m o t i o n o r l o s s o f s t r e n g t h . 

Dr. M a c R i t c h i e r e p o r t e d f u l l and normal s h o u l d e r ranges o f m o t i o n . S i m i 
l a r l y , Dr. C a r l s t r o m r e p o r t e d no decrease i n c l a i m a n t ' s s h o u l d e r ranges o f 
m o t i o n . T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o an award under f o r m e r OAR 436-
35-330. 

Loss o f g r i p and arm s t r e n g t h i s p r o p e r l y c o n s i d e r e d under s c h e d u l e d d i s 
a b i l i t i e s as a l o s s o f use o r f u n c t i o n o f t h e f o r e a r m and/or arm. Former OAR 
436-35-110. Moreover, c l a i m a n t has no demonstrated l o s s o f s h o u l d e r s t r e n g t h 
under f o r m e r OAR 436-35-330(19). Dr. M a c R i t c h i e r e p o r t e d good s h o u l d e r s t r e n g t h 
as d e m o n s t r a t e d by c l a i m a n t ' s a b i l i t y t o do push-ups f r o m t h e f l o o r . T h e r e f o r e , 
c l a i m a n t i s n o t e n t i t l e d t o an award f o r l o s s o f s h o u l d e r s t r e n g t h . 

C o n s i s t e n t w i t h c l a i m a n t ' s t e s t i m o n y , Dr. M a c R i t c h i e n o t e d t h a t c l a i m a n t 
cannot do work a t o r above s h o u l d e r l e v e l . T h e r e f o r e , we a f f i r m t h e Referee's 
award o f 5 p e r c e n t f o r c l a i m a n t ' s i n a b i l i t y t o use h i s l e f t upper e x t r e m i t y a t 
or above s h o u l d e r l e v e l t o p e r f o r m r e p e t i t i v e t a s k s . Former OAR 436-35-320(4). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 4, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1.5, t h e p r o d u c t i s 6. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 11 p e r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). C l a i m 
a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 11 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

C l a i m a n t does n o t d i s p u t e t h e Referee's " s t a n d a r d s " a n a l y s i s . R a t h e r , 
c l a i m a n t ' s s o l e argument on r e v i e w i s t h a t he has shown by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t h i s scheduled and unscheduled d i s a b i l i t i e s a r e g r e a t e r t h a n t h e 
e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " I n t h i s r e g a r d , e i t h e r p a r t y may 
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e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r 
l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " Former ORS 656.283(7) 
and 6 5 6 . 2 9 5 ( 5 ) . To be c l e a r and c o n v i n c i n g , evidence must e s t a b l i s h t h a t t h e 
t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l G e n e r a l C o n t r a c t o r , 
I n c . v. Tandy Corp., 303 Or 390 (1987). 

Scheduled D i s a b i l i t y 

R e l y i n g on h i s t e s t i m o n y a l o n e , c l a i m a n t contends t h a t he i s e n t i t l e d t o a 
c l e a r and c o n v i n c i n g award o f 50 p e r c e n t permanent d i s a b i l i t y due t o h i s i n a b i l 
i t y t o p i c k up o b j e c t s secondary t o sensory l o s s , l o s s o f c o n t r o l o f t h e l e f t 
arm and hand, cramping t h r e e f i n g e r s o f t h a t hand and numbness o f t h e f o r e a r m . 

I n t h e absence o f any c o r r o b o r a t i n g m e d i c a l e v i d e n c e , we do n o t f i n d 
c l a i m a n t ' s p e r c e p t i o n o f h i s degree o f impairment t o be p e r s u a s i v e . Conse
q u e n t l y , we f i n d c l a i m a n t n o t e n t i t l e d t o any a d d i t i o n a l s c h e d u l e d i m p a i r m e n t 
o u t s i d e t h e " s t a n d a r d " by c l e a r and c o n v i n c i n g e v i d e n c e . 

Unscheduled D i s a b i l i t y 

A g a i n , r e l y i n g on h i s t e s t i m o n y a l o n e , c l a i m a n t contends t h a t t h e combined 
e f f e c t s o f h i s l i m i t e d e d u c a t i o n , l e a r n i n g a b i l i t y and work s k i l l s , i n a b i l i t y t o 
use h i s l e f t s h o u l d e r f o r r e p e t i t i v e t a s k s , l o s s o f eye t o hand c o o r d i n a t i o n , 
headaches, l o w e r h o u r l y wage r a t e , and decreased employment o p p o r t u n i t i e s sup
p o r t an u n s c h e d u l e d d i s a b i l i t y award o f 75 p e r c e n t . 

C l a i m a n t has had o n g o i n g d i s a b l i n g headaches s i n c e h i s head i n j u r y . 
A l t h o u g h t h e y have been d e s c r i b e d as m i g r a i n e i n t y p e , t h e y d i d n o t b e g i n u n t i l 
a f t e r c l a i m a n t was s t r u c k i n t h e head d u r i n g h i s compensable i n j u r y . T h e r e f o r e , 
we f i n d t h a t an assignment o f 5 p e r c e n t f o r c h r o n i c headaches i n a p p r o p r i a t e . 

There i s no m e d i c a l e v i d e n c e i n s u p p o r t o f c l a i m a n t ' s t e s t i m o n y o f l o s s o f 
eye t o hand c o o r d i n a t i o n . We have a l r e a d y c o n s i d e r e d c l a i m a n t ' s l i m i t e d educa
t i o n and l i m i t e d work s k i l l s i n a s s i g n i n g c l a i m a n t ' s v a l u e s under t h e s t a n d a r d s 
f o r e d u c a t i o n . 

C l a i m a n t has r e t u r n e d t o work f o r another employer. He i s u n a b l e t o p e r 
f o r m some o f t h a t work as a r e s u l t o f h i s i n a b i l i t y t o use h i s l e f t arm a t o r 
above s h o u l d e r l e v e l . T h i s impairment l i k e w i s e has been c o n s i d e r e d under t h e 
s t a n d a r d s i n c l a i m a n t ' s award f o r l o s s o f r e p e t i t i v e use. 

On t h i s r e c o r d , we f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t has 
s u f f e r e d g r e a t e r d i s a b i l i t y , as a r e s u l t o f c h r o n i c headaches, t h a n t h a t p r o 
v i d e d under t h e " s t a n d a r d s . " We conclude t h a t an a d d i t i o n a l 5 p e r c e n t award 
a d e q u a t e l y compensates c l a i m a n t f o r h i s headaches, f o r a t o t a l award o f 16 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . 

C o n c l u s i o n 

I n t h e p r e s e n t case, t h e i n s u r e r has n o t c r o s s - r e q u e s t e d a r e d u c t i o n i n 
e i t h e r c l a i m a n t ' s 3 p e r c e n t scheduled o r 20 p e r c e n t unscheduled d i s a b i l i t y 
awards. On r e v i e w , t h e r e f o r e , we do not d i s t u r b t h o s e awards. See D a n i e l M. 
A l i r e , 41 Van N a t t a 752 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 20, 1989 i s a f f i r m e d . 



January 3 1 , 1991 C i t e as 43 Van N a t t a 203 (1991) 203 

I n t h e M a t t e r o f t h e Compensation o f 
' MICK L. HOUSE, Claimant 

WCB Case No. 89-06918 
ORDER ON REVIEW 

W i l n e r & A s s o c i a t e s , Claimant A t t o r n e y s 
Tooze, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t i n n i t u s . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h e a r i n g l o s s . On 
r e v i e w t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

H e a r i n g Loss 

The R eferee found t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h t h a t h i s work 
exposure t o n o i s e w i t h t h e i n s u r e d was a m a t e r i a l c o n t r i b u t i n g cause t o a 
w o r s e n i n g o f h i s p r e e x i s t i n g h i g h f r e q u e n c y h e a r i n g l o s s . We agree w i t h t h e 
Ref e r e e ' s c o n c l u s i o n t h a t c l a i m a n t has not e s t a b l i s h e d a compensable h e a r i n g 
l o s s c l a i m ; however, we reach our c o n c l u s i o n on t h e f o l l o w i n g b a s i s . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h c o u l d 
have caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 
(1 9 8 6 ) . C l a i m a n t ' s l a s t work exposure which c o u l d have caused h i s h e a r i n g l o s s 
c o n d i t i o n o c c u r r e d w i t h t h e i n s u r e d d u r i n g 1989. A c c o r d i n g l y , t h e o c c u p a t i o n a l 
d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988, and b e f o r e i t s amendment on 
J u l y 1, 1990, i s a p p l i c a b l e . Donna E. Aschbacher, 41 Van N a t t a 1242 (1 9 8 9 ) . 

A t t h e o u t s e t , we not e t h a t c l a i m a n t may e s t a b l i s h a compensable h e a r i n g 
l o s s based on a c o n t r i b u t i o n from a l l work a c t i v i t y , i n c l u d i n g work a c t i v i t y 
p r i o r t o h i s employment w i t h t h i s i n s u r e d . I n k l e v v. F o r e s t F i b e r P r o d u c t s Co., 
288 Or 337 ( 1 9 8 0 ) . However, we f i n d no p e r s u a s i v e e v i d e n c e i n t h i s r e c o r d t h a t 
c l a i m a n t ' s p r i o r employments c o n t r i b u t e d t o h i s c u r r e n t h e a r i n g l o s s . Dr. 
E p l e y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , n e i t h e r o f f e r e d an o p i n i o n on t h i s i s s u e 
nor gave a h i s t o r y o f n o i s e exposure a t any employer p r i o r t o c l a i m a n t ' s work 
w i t h t h i s i n s u r e d . Dr. Maurer, c l i n i c a l a u d i o l o g i s t who p e r f o r m e d an indepen
d e n t e x a m i n a t i o n o p i n e d t h a t any work i n v o l v i n g any n o i s e l e v e l was p o t e n t i a l l y 
h azardous. Dr. Maurer d i d n o t f i n d t h a t i t was m e d i c a l l y p r o b a b l e t h a t c l a i m 
a n t ' s p r i o r work e x p e r i e n c e was a c o n t r i b u t i n g f a c t o r t o c l a i m a n t ' s h e a r i n g 
l o s s . Moreover, when asked whether c l a i m a n t ' s p r i o r work c o u l d have caused 
c l a i m a n t ' s h e a r i n g l o s s , Dr. Maurer found t h a t c l a i m a n t ' s h u n t i n g a c t i v i t i e s 
were more l i k e l y t h e cause. T h e r e f o r e , we f i n d t h a t t h e Referee was c o r r e c t i n 
a n a l y z i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s h e a r i n g l o s s c l a i m based o n l y on h i s 
employment w i t h t h i s i n s u r e d . 

To be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l w i t h i n one o f 
t h e t h r e e s u b s e c t i o n s o f former OAR 656.802(1). Here, c l a i m a n t spent 1/3 o f h i s 
t i m e w o r k i n g f o r t h e i n s u r e d as a c a s t i n g t e n d e r and 2/3 o f h i s t i m e on t h e 
p i g g i n g machine. C l a i m a n t ' s j o b i n v o l v e d exposure t o n o i s e s f r o m steam r e l e a s e , 
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f u r n a c e b l a s t , b a n g i n g o f m e t a l pans and c r u c i b l e s on c o n c r e t e f l o o r s , s l e d g e 
hammers, d i e s e l m o t o r s , w e l d i n g t o r c h e s and a i r hoses. 

Under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , c l a i m a n t i s r e q u i r e d t o p r o v e t h a t h i s 
work was t h e m a j o r c o n t r i b u t i n g cause o f t h e onset o r w o r s e n i n g o f h i s h e a r i n g 
l o s s ; however, p u r s u a n t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) c l a i m a n t need o n l y p r o v e 
t h a t h i s work was a m a t e r i a l c o n t r i b u t i n g cause t o h i s h e a r i n g l o s s . I n t h i s 
case, we need n o t d e c i d e whether c l a i m a n t ' s h e a r i n g l o s s c l a i m i s p r o p e r l y 
a n a l y z e d p u r s u a n t t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) o r ( l ) ( c ) because c l a i m a n t has 
f a i l e d t o p r o v e t h a t h i s exposure t o n o i s e a t work was even a m a t e r i a l con
t r i b u t i n g cause t o h i s h e a r i n g l o s s . 

Dr. E p l e y , o p i n e d t h a t c l a i m a n t ' s h i g h f r e q u e n c y h e a r i n g l o s s i s secondary 
t o c h r o n i c n o i s e exposure a t h i g h l e v e l s w i t h o u t p r o p e r ear p r o t e c t i o n . There
f o r e , Dr. E p l e y c o n c l u d e d t h a t u n l e s s c l a i m a n t had been exposed t o h i g h l e v e l 
n o i s e o u t s i d e h i s j o b , t h e i n j u r y i s secondary t o o c c u p a t i o n a l n o i s e e xposure. 

Dr. Maurer f o u n d a h i g h f r e q u e n c y h e a r i n g l o s s b u t n o t e d t h a t c l a i m a n t 
a l s o had a h i g h f r e q u e n c y h e a r i n g l o s s i n 1974. I n comparing c l a i m a n t ' s a u d i o l -
ogy t e s t s f r o m 1974 and 1988, Dr. Maurer found no s t a t i s t i c a l change. I n r e a c h 
i n g h i s c o n c l u s i o n t h a t c l a i m a n t had no a d d i t i o n a l h e a r i n g l o s s , Dr. Maurer t o o k 
i n t o c o n s i d e r a t i o n a 5 p e r c e n t competency f a c t o r , a v e r a g i n g o f t h e s e r i a l a u d i o 
grams and a s i g n i f i c a n t p r e s b y c u s i s f a c t o r . Dr. Maurer d i s c o u n t e d Dr. E p l e y ' s 
o p i n i o n s t a t i n g t h a t Dr. Epley f a i l e d t o t a k e i n t o account t h e p r e s b y c u s i s f a c 
t o r i n h i s c a l c u l a t i o n o f c l a i m a n t ' s h e a r i n g l o s s . Dr. Maurer, f u r t h e r o p i n e d 
t h a t c l a i m a n t ' s h e a r i n g l o s s cannot r e a l l y be a t t r i b u t e d t o v o c a t i o n a l n o i s e 
exposure as l o n g as h e a r i n g d e v i c e s were worn. T h e r e f o r e , Dr. Maurer c o n c l u d e d 
t h a t t h e more l i k e l y cause o f c l a i m a n t ' s h e a r i n g l o s s was h i s o f f - w o r k s h o o t i n g 
a c t i v i t i e s . 

We a r e n o t persuaded by t h e o p i n i o n o f Dr. Epley. R a t h e r , we g i v e more 
w e i g h t t o t h e o p i n i o n o f Dr. Maurer. When t h e r e i s a c o n f l i c t o f m e d i c a l o p i n 
i o n s , as i s t h e case h e r e , we r e l y on t h a t o p i n i o n w h i c h i s w e l l reasoned and 
based upon complete i n f o r m a t i o n . Here we f i n d t h a t Dr. Epley f a i l e d t o t a k e an 
a c c u r a t e and c o m p l e t e h i s t o r y o f c l a i m a n t ' s exposure t o n o i s e . I n a d d i t i o n . Dr. 
E p l e y f a i l e d t o c o n s i d e r a p r e s b y c u s i s f a c t o r when d e t e r m i n i n g what, i f any, 
h i g h f r e q u e n c y h e a r i n g l o s s c l a i m a n t was e x p e r i e n c i n g . We f i n d t h a t Dr. E p l e y ' s 
o p i n i o n i s n o t w e l l reasoned nor based upon complete i n f o r m a t i o n and t h e r e f o r e , 
n o t p e r s u a s i v e . See Somers v. SAIF 77 Or App 215 ( 1 9 8 6 ) . 

We i n s t e a d , d e f e r t o t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Maurer who f o u n d no 
s t a t i s t i c a l change i n c l a i m a n t ' s p r e e x i s t i n g h i g h f r e q u e n c y h e a r i n g l o s s and no 
c a u s a l c o n n e c t i o n w i t h c l a i m a n t ' s c u r r e n t employment. 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable 
h e a r i n g l o s s c l a i m . T h e r e f o r e , we f i n d t h a t t h e Referee p r o p e r l y u p h e l d t h e 
i n s u r e r ' s d e n i a l o f c l a i m a n t ' s h e a r i n g l o s s c l a i m . 

T i n n i t u s 

The R e f e r e e h e l d t h a t c l a i m a n t ' s t i n n i t u s c o n d i t i o n was a g g r a v a t e d by h i s 
work exposure i n 1988. T h e r e f o r e , t h e Referee concluded t h a t c l a i m a n t ' s n o i s e 
exposure a t work m a t e r i a l l y c o n t r i b u t e d t o a w orsening o f c l a i m a n t ' s t i n n i t u s 
c o n d i t i o n . We d i s a g r e e . 

C l a i m a n t argues t h a t h i s work exposure t o n o i s e was a m a t e r i a l c o n t r i b u t 
i n g cause t o t h e w o r s e n i n g o f h i s t i n n i t u s . Dr. Epley, c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n , has o p i n e d t h a t h i s t i n n i t u s i s caused by h i s h i g h f r e q u e n c y h e a r i n g 
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l o s s . Because o f what he says a re v a r i o u s causes o f t i n n i t u s , Dr. Maurer would 
n o t r e n d e r an o p i n i o n on t h e c a u s a t i o n o f t h a t c o n d i t i o n . 

I n s o f a r as we have found t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t n o i s e 
e x p o s u r e w i t h t h e i n s u r e d m a t e r i a l l y c o n t r i b u t e d t o h i s h i g h f r e q u e n c y h e a r i n g 
l o s s , and Dr. Epley d i r e c t l y r e l a t e s c l a i m a n t ' s t i n n i t u s t o h i s non-compensable 
h i g h f r e q u e n c y h e a r i n g l o s s , we f i n d t h a t c l a i m a n t ' s t i n n i t u s i s a l s o n o t com
p e n s a b l e . T h e r e f o r e , we do not address t h e i s s u e o f whether c l a i m a n t ' s work 
e x p o s u r e t o n o i s e need be a m a t e r i a l o r t h e major c o n t r i b u t i n g cause t o h i s 
t i n n i t u s c o n d i t i o n . 

A c c o r d i n g l y , we f i n d t h a t because c l a i m a n t has f a i l e d t o e s t a b l i s h a com
pe n s a b l e t i n n i t u s c o n d i t i o n t h e i n s u r e r ' s d e n i a l o f t h i s c o n d i t i o n s h o u l d be 
u p h e l d . 

ORDER 

The Referee's o r d e r d a t e d October 30, 1989, as amended December 15, 1989, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l i s r e i n s t a t e d 
and u p h e l d i n i t s e n t i r e t y . The Referee's award o f a $1,500 assessed f e e i s 
r e v e r s e d . The remainder o f t h e Referee's o r d e r i s a f f i r m e d . 

J a nuary 3 1 , 1991 C i t e as 43 Van N a t t a 205 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALAN V. JAMES, Claimant 
WCB Case No. 89-21457 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t i n c r e a s e d c l a i m 
a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a c e r v i c a l s p i n e c o n d i t i o n from 
21 p e r c e n t (67.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 25 p e r c e n t 
(80.0 d e g r e e s ) . The i s s u e on r e v i e w i s e x t e n t o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e e x c e p t i o n o f 
t h e f o u r t h p a r a g r a p h on page 2 o f t h e Amended O p i n i o n and Order, and as s u p p l e 
mented below. 

C l a i m a n t ' s u s u a l and customary j o b as a h i g h s c h o o l w r e s t l i n g coach r e 
q u i r e d heavy p h y s i c a l e x e r t i o n . At t h e t i m e o f h e a r i n g , c l a i m a n t ' s r e s i d u a l 
neck and s h o u l d e r problems r e q u i r e d him t o r e s t r i c t h i s a c t i v i t i e s t o l i g h t work 
w h i c h d i d n o t r e q u i r e l i f t i n g i n excess o f 20 pounds. 

ULTIMATE FINDING OF FACT 

C l a i m a n t has l o s t 26 p e r c e n t o f h i s e a r n i n g c a p a c i t y as a r e s u l t o f h i s 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
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Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010(1). 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on August 29, 
1989 and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on October 5, 1989, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled perma
nent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y ; Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 40 y e a r s i s 1. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 16 years o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For our p u r p o s e s , 
permanent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g the v t e n y e a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was 7, as a 
t e a c h e r (DOT # 091.227-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s i s 1. 
Former OAR 436-35-300(4). 

C l a i m a n t r e q u e s t s a +1 r a t i n g i n t h e " t r a i n i n g " c a t e g o r y because he i s . u n 
a b l e t o use much o f h i s t r a i n i n g , and he b e l i e v e s , i n t h e i n t e r e s t o f adequate 
compensation, he s h o u l d r e c e i v e an a d j u s t m e n t f a c t o r . We d i s a g r e e . 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r not. c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on- o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t , namely t e a c h i n g . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. F o r 
mer OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

I n d e t e r m i n i n g t h e e x e r t i o n a l l e v e l o f c l a i m a n t ' s a t - i n j u r y j o b , t h e Ref
eree used t h e DOT d e s c r i p t i o n f o r a w r e s t l i n g coach r a t h e r t h a n t h e p h y s i c a l 
e x e r t i o n a l l e v e l a t w h i c h c l a i m a n t a c t u a l l y performed h i s u s u a l and customary 
work. A c c o r d i n g l y , t h e Referee d e t e r m i n e d c l a i m a n t ' s a t - i n j u r y j o b r e q u i r e d 
medium s t r e n g t h . We m o d i f y . 
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The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r [see former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x compares 
t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h t h e p h y s i 
c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. T h i s i s t r u e even t h o u g h c l a i m a n t 
may have t h e p h y s i c a l c a p a c i t y t o do h e a v i e r work t h a n i s r e q u i r e d by t h e modi
f i e d employment. P h y s i c a l c a p a c i t i e s a r e n o t d e f i n e d by t h e " s t a n d a r d s " gener
a l l y . We u t i l i z e t h o s e d e f i n i t i o n s c o n t a i n e d i n fo r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) -
( d ) . 

Under t h e " s t a n d a r d s " e f f e c t i v e p r i o r t o November 20, 1990, t h e Referee 
was n o t p e r m i t t e d t o r e l y on DOT " s t r e n g t h " r e q u i r e m e n t s , b u t r a t h e r was r e 
q u i r e d t o d e t e r m i n e t h e p h y s i c a l c a p a c i t y o f c l a i m a n t ' s u s u a l and customary work 
based upon e v i d e n c e i n t h e r e c o r d . See Sharon A. I p o x , 42 Van N a t t a 1568 (1990). 
Here, c l a i m a n t ' s method o f coaching i n v o l v e d p e r s o n a l p a r t i c i p a t i o n i n w r e s t l i n g 
s e s s i o n s . The f u l l speed w r e s t l i n g i n v o l v e d i n c l a i m a n t ' s u s u a l and customary 
j o b r e q u i r e d l i f t i n g i n excess o f 100 pounds and i t , t h e r e f o r e , r e q u i r e d heavy 
p h y s i c a l e x e r t i o n . 

C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t p h y s i c a l c a p a c i t y . T h e r e f o r e , 
t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 2.5. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . 

Impairment 

C l a i m a n t argues t h a t under t h e Referee's impairment a n a l y s i s t h e 8 p e r c e n t 
r a t i n g f o r d i s c b u l g e s , t h e 10 p e r c e n t f o r l o s t range o f m o t i o n , and t h e 5 p e r 
c e n t f o r c h r o n i c c o n d i t i o n s h o u l d have been added i n s t e a d o f combined. We d i s 
agree. The Referee p r o p e r l y combined t h e m u l t i p l e r e s i d u a l s . See fo r m e r OAR 
436-35-005(4) and 436-35-360(11). Except as not e d by law, we adopt t h e Ref
e r e e ' s c o n c l u s i o n s r e g a r d i n g impairment v a l u e s . 

We observe t h a t when t h e Referee added t h e c e r v i c a l range o f m o t i o n f i n d 
i n g s and came up w i t h 9.44 p e r c e n t , he rounded t h i s sum upward t o 10 p e r c e n t . 
The i m p a i r m e n t r a t i n g s h o u l d n o t have been rounded a t t h a t p o i n t . Former OAR 
436-35-2 8 0 ( 7 ) . A c c o r d i n g l y , we mod i f y t h e impairment r a t i n g t o 20.85 p e r c e n t . 

C omputation o f Unscheduled Permanent D i s a b i l i t y 

Having d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 1, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 20.85, t h e r e s u l t i s 
25.85 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). Claimant's permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 26 p e r c e n t . 

C l e a r and C o n v i n c i n g Evidence 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp. , 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t r e q u e s t s an i n c r e a s e d permanent p a r t i a l d i s a b i l i t y award based on 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t he has l o s t more e a r n i n g c a p a c i t y t h a n i s 
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measured by t h e s t a n d a r d s . For example, i n t h e summer months c l a i m a n t has done 
p r i m a r i l y heavy j o b s such as dock worker, s t e e l w orker, and r a n c h hand. These 
j o b s a r e a l l i n t h e heavy work c a t e g o r y . We a r e n o t persuaded t h a t c l a i m a n t has 
l o s t t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e br o a d f i e l d o f 
g e n e r a l o c c u p a t i o n s t o any g r e a t e r degree t h a n t h e 2 6 p e r c e n t awarded under t h e 
s t a n d a r d s . ORDER 

The Ref e r e e ' s amended o r d e r d a t e d A p r i l 23, 1990 i s m o d i f i e d . I n a d d i t i o n 
t o t h e R e f e r e e and D e t e r m i n a t i o n Order awards, c l a i m a n t i s awarded 1 p e r c e n t 
(3.2 d egrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e 
o f 26 p e r c e n t (83.2 degrees) unscheduled permanent d i s a b i l i t y f o r a neck i n j u r y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f ees awarded by t h e R e f e r e e and 
Board o r d e r s s h a l l n o t exceed $3,800. 

January 3 1 , 1991 C i t e as 43 Van N a t t a 208 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROGER L. KEPHART, Claimant 

WCB Case No. 89-24300 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bla c k ' s o r d e r t h a t decreased h i s 
unsc h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 41 p e r c e n t 
(131.2 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 36 p e r c e n t (115.2 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

The R e f e r e e , i n t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s 30 p e r c e n t unsched
u l e d d i s a b i l i t y award, f o r a 1985 compensable low back i n j u r y , f o u n d t h a t 
c l a i m a n t had r e g a i n e d a l l b u t 5 p e r c e n t o f h i s l o s t e a r n i n g c a p a c i t y f o r w h i c h 
he was compensated by t h e e a r l i e r 1985 compensable i n j u r y . The R e f e r e e , i n 
e v a l u a t i n g t h e e x t e n t o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y due t o h i s 
c u r r e n t low back i n j u r y , a p p l i e d ORS 656.222.. 

The C o u r t o f Appeals has r e c e n t l y h e l d t h a t ORS 656.222 " . . . i s l i m i t e d 
t o subsequent awards f o r scheduled d i s a b i l i t y . " C i t y o f P o r t l a n d v. D u c k e t t , 
104 Or App 318 (1990) (Emphasis i n o r i g i n a l ) . But see Thomason v. SAIF, 73 Or 
App 319 ( 1 9 8 5 ) ; Cascade R o l l i n g M i l l s v. M a d r i l , 57 Or App 398 ( 1 9 8 2 ) ; Hannan 
v. Good S a m a r i t a n Hosp., 4 Or App 178 (1970). Here, t h e i s s u e i s e x t e n t o f 
unsc h e d u l e d permanent d i s a b i l i t y . 

N e v e r t h e l e s s , f o r m e r ORS 656.214(5) r e q u i r e s t h a t unscheduled permanent 
d i s a b i l i t y due t o a compensable i n j u r y be de t e r m i n e d by comparing t h e wo r k e r 
b e f o r e such i n j u r y and w i t h o u t such d i s a b i l i t y . Thus, we have c o n c l u d e d t h a t 
under f o r m e r ORS 656.214(5) an i n j u r e d worker i s e n t i t l e d t o t h a t u n s c h e d u l e d 
permanent d i s a b i l i t y w h i c h r e s u l t s from t h e i n j u r y i n q u e s t i o n , b u t t h e w o r k e r 
i s n o t e n t i t l e d t o be d o u b l y compensated f o r a permanent l o s s o f e a r n i n g capac
i t y w h i c h would have r e s u l t e d from t h e i n j u r y i n q u e s t i o n b u t w h i c h had a l r e a d y 
been p r o d u c e d by an e a r l i e r a c c i d e n t and compensated by a p r i o r award. See 
Mary A^ V o q e l a a r , 42 Van N a t t a 2846 (1990). 
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Here, t h e Referee found t h a t c l a i m a n t ' s d i s a b i l i t y under t h e " s t a n d a r d s " , 
w h i c h i s due t o h i s December 1988 compensable i n j u r y , was 41 p e r c e n t . Then, 
a f t e r f i n d i n g t h a t c l a i m a n t r e g a i n e d p r a c t i c a l l y a l l o f h i s l o s t e a r n i n g capac
i t y r e s u l t i n g f r o m h i s 1985 compensable i n j u r y , reduced c l a i m a n t ' s unscheduled 
d i s a b i l i t y award by 5 p e r c e n t . We agree w i t h t h e Referee's f i n d i n g s and c o n c l u 
s i o n s , b u t do so under an a n a l y s i s o f ORS 656.214(5). 

ORDER 

The Referee's o r d e r d a t e d May 11, 1990 i s a f f i r m e d . 

J a nuary 3 1 , 1991 , C i t e as 43 Van N a t t a 209 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RILEY E. LOTT, JR., Claimant 

WCB Case Nos. 89-23291, 89-14700, 89-14699, 89-14698, 89-14697 & 89-12184 
ORDER ON REVIEW 

Benn e t t , e t a l . , Claimant A t t o r n e y s 
K e v i n L. Mannix, Defense A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

H. Thomas Anderson ( S a i f ) , Defense A t t o r n e y 
David Home, Defense A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Ho w e l l , Speer and C r i d e r . 

CNA I n s u r a n c e Company (on b e h a l f o f Combustion E n g i n e e r i n g ) r e q u e s t s 
r e v i e w o f Referee Myzak's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s b i l a t e r a l h e a r i n g l o s s c o n d i t i o n ; (2) up h e l d 
Wausau I n s u r a n c e Company's d e n i a l (on b e h a l f o f P a c i f i c S t e e l F a b r i c a t o r s ) o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e same c o n d i t i o n ; (3) u p h e l d 
Wausau's d e n i a l (on b e h a l f o f Oregon B o i l e r Works) o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e same c o n d i t i o n ; and (4) awarded an assessed a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g . On r e v i e w , t h e i s s u e s a r e respon
s i b i l i t y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

R e s p o n s i b i l i t y 

The R eferee found t h a t c l a i m a n t ' s employment w i t h CNA's i n s u r e d , Combus
t i o n E n g i n e e r i n g (CE), c o u l d have caused h i s h e a r i n g l o s s and CE had n o t shown 
t h a t a n o t h e r employment was t h e s o l e cause o f c l a i m a n t ' s c o n d i t i o n . She, t h e r e 
f o r e , a s s i g n e d r e s p o n s i b i l i t y t o CE. . We d i s a g r e e . 

On r e v i e w , CE contends t h a t , where t h e worker never became d i s a b l e d , t h e 
c r i t i c a l e v e n t f o r a s s i g n i n g r e s p o n s i b i l i t y i s t h e d a t e when m e d i c a l t r e a t m e n t 
was f i r s t s o u ght. See Progress Q u a r r i e s v. Vaanderinq, 80 Or App 160 ( 1 9 8 6 ) ; 
SAIF v. Carey, 63 Or App 68 (19 8 3 ) ; Inez Horsey, 42 Van N a t t a 331 ( 1 9 9 0 ) . Once 
l i a b i l i t y i n i t i a l l y i s f i x e d , r e s p o n s i b i l i t y may not be s h i f t e d f o r w a r d t o a 
subsequent employer u n l e s s t h a t employer's work c o n d i t i o n s c o n t r i b u t e d t o t h e 
cause o f , a g g r a v a t e d o r ex a c e r b a t e d t h e u n d e r l y i n g d i s e a s e . Bracke v. Baza'r, 
293 Or 239 ( 1 9 8 2 ) ; Fred Meyer v. Benjamin F r a n k l i n Savings & Loan, 73 Or App 
795, r e v den 300 Or 162 (19 8 5 ) . 
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CE argues t h a t , because c l a i m a n t f i r s t sought t r e a t m e n t i n 1983, t h e l a s t 
p r i o r employer, Oregon B o i l e r Works, sh o u l d be r e s p o n s i b l e , and r e s p o n s i b i l i t y 
c annot be s h i f t e d u n l e s s a more r e c e n t employment worsened c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . CE contends t h a t a c t u a l , n o t p o t e n t i a l , c a u s a t i o n i s r e q u i r e d t o 
s h i f t r e s p o n s i b i l i t y . We agree. 

CE c o n t e n d s , and c l a i m a n t agrees, t h a t t r e a t m e n t f o r h e a r i n g l o s s was 
f i r s t sought i n March 1983, w h i l e c l a i m a n t worked f o r Oregon B o i l e r Works. 
C l a i m a n t has n o t l o s t any t i m e from work due t o h i s h e a r i n g l o s s c o n d i t i o n . We 
c o n c l u d e t h a t Oregon B o i l e r Works i s r e s p o n s i b l e f o r c l a i m a n t ' s h e a r i n g l o s s 
c o n d i t i o n , u n l e s s a more r e c e n t employment a c t u a l l y worsened c l a i m a n t ' s u n d e r l y 
i n g c o n d i t i o n . 

I n t h e p r e s e n t case, subsequent t o h i s employment w i t h Oregon B o i l e r 
Works, c l a i m a n t worked f o r CE on t h r e e j o b s i t e s i n J u l y , August, September and 
October 1987. I n A p r i l 1988, he worked f o r P a c i f i c S t e e l F a b r i c a t o r s . From 
March 2, 1989 t h r o u g h March 7, 1989, c l a i m a n t worked as a b o i l e r m a k e r p e r f o r m i n g 
r i g g i n g d u t i e s f o r CE. 

C l a i m a n t ' s audiograms were t a k e n i n March 1983, March 3 1 , 1989 and October 
1989. Dr. H i a t t p e r f o r m e d t h e March 3 1 , 1989 audiogram and fo u n d i n c r e a s e d 
h e a r i n g l o s s s i n c e 1970. He r e p o r t e d t h a t t h e decreased h e a r i n g was due t o 
c l a i m a n t ' s work as a b o i l e r m a k e r , b u t he c o u l d n o t a t t r i b u t e c a u s a t i o n t o any 
p a r t i c u l a r j o b . 

Dr. Lipman examined c l a i m a n t and performed an audiogram on October 2, 
1989. I n a l e t t e r d a t e d October 3, 1989, Dr. Lipman s t a t e d t h a t because 
c l a i m a n t wore e a r p l u g s d u r i n g h i s f i v e day exposure a t CE (and a l s o because 
t h e r e was no a p p r e c i a b l e change i n h i s h e a r i n g t e s t between 1983 and t h e p r e 
s e n t ) , i t was h i s o p i n i o n t h a t t h e p e r i o d o f employment ( w i t h CE) d i d n o t con
t r i b u t e t o o r a g g r a v a t e h i s h e a r i n g l o s s . (Ex. 12-2). 

I n h i s d e p o s i t i o n , Dr. Lipman t e s t i f i e d t h a t , based on t h e audiograms, he 
d i d n o t f e e l t h a t t h e r e was a worsening o f c l a i m a n t ' s c o n d i t i o n . However, l a t e r 
Dr. Lipman t e s t i f i e d t h a t , based upon t h e p a t i e n t ' s h i s t o r y and comparing t h e -
1983 audiogram t o t h e March 1989 audiogram, he agreed t h a t work exposure subse
quent t o 1983 c o n t r i b u t e d t o t h e p r o g r e s s i o n o f n o i s e - i n d u c e d h e a r i n g l o s s . 

Dr. Lipman t e s t i f i e d t h a t i t was h i g h l y u n l i k e l y t h a t f i v e days o f work 
exposure a t CE c o u l d cause t h e d i f f e r e n c e o r change i n h e a r i n g l o s s . He a l s o 
t e s t i f i e d t h a t t h e t y p e o f n o i s e exposure c l a i m a n t i d e n t i f i e d a t CE was o f t h e 
t y p e t h a t c o u l d cause h e a r i n g l o s s . 

A l t h o u g h we f i n d t h e o p i n i o n o f Dr. Lipman t o be somewhat i n c o n s i s t e n t , we 
c o n c l u d e t h a t t h e m e d i c a l e v i d e n c e as a whole e s t a b l i s h e s t h a t c l a i m a n t ' s c o n d i 
t i o n has worsened s i n c e h i s employment w i t h Oregon B o i l e r Works. However, t h e 
m e d i c a l e v i d e n c e i s n o t s u f f i c i e n t t o show a c t u a l c a u s a t i o n by c l a i m a n t ' s em
ployment w i t h CE. The w o r s e n i n g c o u l d j u s t as l i k e l y have r e s u l t e d f r o m t h e 
exposure c l a i m a n t had w i t h Oregon B o i l e r Works a f t e r March 1983. T h e r e f o r e , we 
c o n c l u d e t h a t r e s p o n s i b i l i t y remains w i t h Wausau's i n s u r e d , Oregon B o i l e r Works, 
t h e employer w i t h whom l i a b i l i t y was o r i g i n a l l y f i x e d . 

A t t o r n e y Fee a t H e a r i n g 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c o u n s e l had " a c t i v e l y and m e a n i n g f u l l y " 
p a r t i c i p a t e d a t h e a r i n g and awarded c l a i m a n t a $3,750 a t t o r n e y f e e p a y a b l e by 
CE. On r e v i e w , CE contends t h a t no assessed f e e may be^awarded. CE argues t h a t 
a l l c a r r i e r s conceded c o m p e n s a b i l i t y p r i o r t o h e a r i n g , so t h e o n l y i s s u e a t 
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h e a r i n g was r e s p o n s i b i l i t y . CE a l s o argues t h a t c l a i m a n t has n o t shown t h a t h i s 
c o u n s e l ' s s e r v i c e s a t h e a r i n g w i l l l e a d t o an i n c r e a s e i n compensation. F i n a l 
l y , CE r e q u e s t s t h a t , i f a f e e i s awarded, i t s h o u l d be reduced f r o m t h e amount 
awarded by t h e R e f e r e e . 

I n t h e p r e s e n t case, no o r d e r i s s u e d p u r s u a n t t o ORS 656.307. The Referee 
f o u n d t h a t c o m p e n s a b i l i t y had been c o n t e s t e d up u n t i l t h e t i m e o f h e a r i n g . At 
h e a r i n g , c l a i m a n t t o o k t h e p o s i t i o n t h a t CE was r e s p o n s i b l e f o r h i s h e a r i n g l o s s 
c o n d i t i o n . 

A l t h o u g h t h e o n l y i s s u e a c t i v e l y and a c t u a l l y l i t i g a t e d a t h e a r i n g was r e 
s p o n s i b i l i t y and c l a i m a n t argued r e s p o n s i b i l i t y a g a i n s t an employer u l t i m a t e l y 
f o u n d n o t r e s p o n s i b l e , we conclude t h a t a f e e f o r s e r v i c e s a t h e a r i n g i s appro
p r i a t e . We c o n c l u d e t h a t , a l t h o u g h r e s p o n s i b i l i t y was t h e o n l y i s s u e l i t i g a t e d , 
c l a i m a n t ' s c o u n s e l was n o n e t h e l e s s r e q u i r e d t o p r o t e c t a g a i n s t p o s s i b l e r e -
a s s e r t i o n s o f c o m p e n s a b i l i t y because t h e i n s u r e r s had n o t o b t a i n e d a .307 o r d e r 
and had n o t p r e v i o u s l y conceded c o m p e n s a b i l i t y . We, t h e r e f o r e , c o n c l u d e t h a t 
c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g . 
J o e l D. T u r p i n , 41 Van N a t t a 1736 (1989). Because we have fou n d t h a t Oregon 
B o i l e r Works i s t h e r e s p o n s i b l e employer, i t s h a l l be r e s p o n s i b l e f o r payment o f 
t h e h e a r i n g l e v e l a t t o r n e y f e e . 

A t t o r n e y Fee a t Board L e v e l 

A l t h o u g h c l a i m a n t ' s c o u n s e l has r e q u e s t e d an assessed a t t o r n e y f e e f o r 
s e r v i c e s on r e v i e w , we conclude t h a t an assessed f e e i s n o t w a r r a n t e d i n t h i s 
case. E n t i t l e m e n t t o a t t o r n e y fees i n w o r k e r s ' compensation cases i s governed 
by s t a t u t e . Unless s p e c i f i c a l l y a u t h o r i z e d by s t a t u t e , a t t o r n e y f e e s cannot be 
awarded. Forney v. Western S t a t e s Plywood, 297 Or 628 ( 1 9 8 4 ) . We a r e aware o f 
two p o t e n t i a l s t a t u t o r y a u t h o r i z a t i o n s f o r t h e award o f an assessed a t t o r n e y f e e 
h e r e . The f i r s t i s ORS 656.386(1), which p r o v i d e s : 

" I n a l l cases i n v o l v i n g a c c i d e n t a l i n j u r i e s where a 
c l a i m a n t f i n a l l y p r e v a i l s i n an appeal t o t h e C o u r t 
o f Appeals o r p e t i t i o n f o r r e v i e w t o t h e Supreme 
Cou r t f r o m an o r d e r o r d e c i s i o n d e n y i n g t h e c l a i m 
f o r compensation, t h e c o u r t s h a l l a l l o w a r e a s o n 
a b l e a t t o r n e y f e e t o t h e c l a i m a n t ' s a t t o r n e y . I n 
such r e j e c t e d cases where t h e c l a i m a n t p r e v a i l s 
f i n a l l y i n a h e a r i n g b e f o r e t h e r e f e r e e o r i n a r e 
view by t h e board i t s e l f , t h e n t h e r e f e r e e o r b o a r d 
s h a l l a l l o w a r e a sonable a t t o r n e y f e e . * * *. 
A t t o r n e y fees p r o v i d e d f o r i n t h i s s e c t i o n s h a l l be 
p a i d by t h e i n s u r e r o r s e l f - i n s u r e d employer." 

ORS 656.386(1) a u t h o r i z e s an award o f an assessed f e e i f (1) t h e c l a i m a n t 
i n i t i a t e s t h e r e v i e w o r a p p e a l ; (2) t h e appeal i s from an o r d e r d e n y i n g t h e 
c l a i m ; and (3) t h e c l a i m a n t " f i n a l l y p r e v a i l s " on t h e i s s u e o f e n t i t l e m e n t t o 
compensation. Shoulders v. SAIF, 300 Or 606 ( 1 9 8 6 ) . Here, c l a i m a n t has n o t 
i n i t i a t e d t h e r e v i e w , nor i s t h e appeal from an o r d e r d e n y i n g t h e c l a i m . 
T h e r e f o r e , an assessed f e e cannot be awarded under ORS 656. 3 8 6 ( 1 ) . 

The second p o t e n t i a l s t a t u t o r y a u t h o r i z a t i o n f o r an assessed a t t o r n e y f e e 
i s ORS 6 5 6 . 3 8 2 ( 2 ) , which p r o v i d e s : 
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" I f a r e q u e s t f o r h e a r i n g , r e q u e s t f o r r e v i e w , 
a p p e a l o r c r o s s - a p p e a l t o t h e Court o f Appeals o r 
p e t i t i o n f o r r e v i e w t o t h e Supreme Court i s i n i t i 
a t e d by an employer o r i n s u r e r , and t h e r e f e r e e , 
b o a r d o r c o u r t f i n d s t h a t t h e compensation awarded 
t o a c l a i m a n t s h o u l d n o t be d i s a l l o w e d o r reduced, 
t h e employer o r i n s u r e r s h a l l be r e q u i r e d t o pay t o 
t h e c l a i m a n t o r t h e a t t o r n e y o f t h e c l a i m a n t a r e a 
s o n a b l e a t t o r n e y f e e i n an amount s e t by t h e r e f 
e r e e , b o a r d o r t h e c o u r t f o r l e g a l r e p r e s e n t a t i o n 
by an a t t o r n e y f o r t h e c l a i m a n t a t and p r i o r t o t h e 
h e a r i n g , r e v i e w on appeal o r c r o s s - a p p e a l . " 

As i n t e r p r e t e d by t h e Court o f Appeals, ORS 656.382(2) a u t h o r i z e s a t t o r n e y 
f e e s when c l a i m a n t ' s r i g h t t o compensation i s a t r i s k o f d i s a l l o w a n c e o r r e d u c 
t i o n . Ray S c h u l t e n ' s Ford v. V i j a n , 105 Or App 294 (January 23, 1991). Here, 
c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k o f d i s a l l o w a n c e . A t h e a r i n g , no 
p a r t y r e r a i s e d t h e i s s u e o f c o m p e n s a b i l i t y , t h e r e f o r e o n l y r e s p o n s i b i l i t y 
was l i t i g a t e d . The Referee d e c i d e d o n l y t h e i s s u e o f r e s p o n s i b i l i t y . Because 
t h e c o m p e n s a b i l i t y i s s u e was n o t l i t i g a t e d a t h e a r i n g , as a m a t t e r o f p r a c t i c e 
and p r o c e d u r e we w i l l n o t address i t on r e v i e w . See John J. A l c a n t a r , 42 Van 
N a t t a 406, 617 (1990) ( i n s u r e r p r e c l u d e d from r a i s i n g c o m p e n s a b i l i t y as a de
f e n s e t o a c l a i m where o n l y r e s p o n s i b i l i t y d e n i e d and l i t i g a t e d a t h e a r i n g ) ; see 
a l s o Gunther H. J a c o b i , 41 Van N a t t a 1031 (1989) ( c l a i m a n t p r e c l u d e d f r o m a r g u 
i n g a new t h e o r y o f c o m p e n s a b i l i t y on r e v i e w where t h e o r y n o t argued a t h e a r 
i n g ) . To a l l o w c o m p e n s a b i l i t y t o be r a i s e d as a defense on Board r e v i e w would 
v i o l a t e p r i n c i p l e s o f fundamental f a i r n e s s by d e n y i n g c l a i m a n t a r e a s o n a b l e 
o p p o r t u n i t y t o p r e s e n t e v i d e n c e on t h a t i s s u e . See McNett v. Roy-Ladd C o n s t r u c 
t i o n Co., 46 Or App 601, 606, r e v den 289 Or 588 ( 1 9 8 0 ) ; John J. A l c a n t a r , 
supra. 

We n o t e t h a t t h e f a c t s p r e s e n t e d here are d i s t i n g u i s h a b l e f r o m t h o s e i n 
Tanya L. Baker, 42 Van N a t t a 2818 ( 1 9 9 0 ) , where we awarded an assessed f e e under 
ORS 656.382(2) even though c o m p e n s a b i l i t y was n o t argued on r e v i e w . I n Baker, 
c o m p e n s a b i l i t y was a c t u a l l y l i t i g a t e d a t h e a r i n g and addressed i n t h e R e f e r e e ' s 
o r d e r . The p a r t i e s were, t h e r e f o r e , p r o v i d e d a f u l l o p p o r t u n i t y t o p r e s e n t e v i 
dence on t h e i s s u e . W h i l e c o m p e n s a b i l i t y was n o t a c t i v e l y l i t i g a t e d on Board 
r e v i e w , by v i r t u e o f our de novo r e v i e w a u t h o r i t y , c o m p e n s a b i l i t y remained a t 
r i s k on r e v i e w as w e l l . D e s t a e l v. N i c o l a i Co., 80 Or App 596 ( 1 9 8 6 ) . Here, by 
c o n t r a s t , c o m p e n s a b i l i t y was n o t l i t i g a t e d a t h e a r i n g . As n o t e d above, i t would 
be f u n d a m e n t a l l y u n f a i r and we w i l l n o t address t h e c o m p e n s a b i l i t y i s s u e on r e 
view. C o n s e q u e n t l y , c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k o f d i s 
a l l o w a n c e . See Ray S c h u l t e n ' s Ford v. V i j a n , supra. 

ORS 656.382(2) a l s o a u t h o r i z e s an assessed f e e i f c l a i m a n t ' s compensation 
i s a t r i s k o f r e d u c t i o n . Such would be t h e case i f , f o r example, r e a s s i g n m e n t 
o f r e s p o n s i b i l i t y on Board r e v i e w might r e s u l t i n reduced t e m p o r a r y d i s a b i l i t y 
b e n e f i t s . Dale S. Matsen, 41 Van N a t t a 163 ( 1 9 8 9 ) ; Rhonda B i l o d e a u , 41 Van 
N a t t a 11 ( 1 9 8 9 ) . Here, c l a i m a n t does not a l l e g e , nor does t h e r e c o r d e s t a b l i s h , 
t h a t h i s t e m p o r a r y d i s a b i l i t y b e n e f i t s would be reduced i f CE s u c c e s s f u l l y 
s h i f t e d r e s p o n s i b i l i t y t o a d i f f e r e n t i n s u r e r on r e v i e w . Nor has c l a i m a n t 
e s t a b l i s h e d t h a t h i s compensation i s o t h e r w i s e a t r i s k o f r e d u c t i o n on r e v i e w . 
T h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a c a r r i e r - p a i d f e e f o r s e r v i c e s r e n d e r e d 
on r e v i e w . Ray S c h u l t e n ' s Ford v. V i j a n , supra. 

A c c o r d i n g l y , c l a i m a n t ' s c o u n s e l i s e n t i t l e d t o an assessed a t t o r n e y f e e 
f o r s e r v i c e s a t h e a r i n g o n l y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 
438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g i s $1,000, to. be p a i d by Wausau, on 
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b e h a l f o f t h e r e s p o n s i b l e employer, Oregon B o i l e r Works. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e r i s k t h a t c o u n s e l ' s e f f o r t s 
m i g h t go unrecompensed, and t h e v a l u e o f t h e i n t e r e s t t o c l a i m a n t . 

213 

ORDER 

The Referee's o r d e r d a t e d November 30, 1990, as amended December 13, 1989, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . Wausau I n s u r a n c e Company's d e n i a l , on 
b e h a l f o f Oregon B o i l e r Works i s s e t a s i d e and Wausau i s d i r e c t e d t o accep t 
c l a i m a n t ' s c l a i m and process i t p u r s u a n t t o law. CNA I n s u r a n c e Company's d e n i a l 
(on b e h a l f o f Combustion E n g i n e e r i n g ) i s r e i n s t a t e d and u p h e l d . The Referee's 
assessed a t t o r n e y f e e award o f $3,750 a g a i n s t CNA i s r e v e r s e d . For s e r v i c e s a t 
h e a r i n g , c l a i m a n t ' s c o u n s e l i s awarded a $1,000 a t t o r n e y fee,, p a y a b l e by Wausau, 
on b e h a l f o f Oregon B o i l e r Works. The remainder o f t h e Referee's o r d e r i s 
a f f i r m e d . 

J a n uary 3 1 , 1991 C i t e as 43 Van N a t t a 213 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY J . McKIERNAN, Claimant 

WCB Case No. 89-18859 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
S i l v e r & S t a r o p o l i , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee P e t e r s o n ' s o r d e r 
w h i c h : (1) d e c l i n e d t o award temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m January 
1 1 , 1989 t h r o u g h August 17, 1989; and (2) d e c l i n e d t o assess p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay 
te m p o r a r y d i s a b i l i t y b e n e f i t s on c l a i m a n t ' s a g g r a v a t i o n c l a i m . On r e v i e w , t h e 
i s s u e s a r e tem p o r a r y d i s a b i l i t y compensation, o f f s e t , p e n a l t i e s and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

On J u l y 6, 1989, t h e i n s u r e r r e c e i v e d n o t i c e o f c l a i m a n t ' s m e d i c a l l y v e r i 
f i e d i n a b i l i t y t o work due t o a worsening o f her compensable c o n d i t i o n . No t i m e 
l o s s b e n e f i t s were p a i d . 

FINDINGS OF ULTIMATE FACT 

Dr. T a r l o w ' s March 17, 1989 re q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y i n con
j u n c t i o n w i t h t h e June 7, 1989 o p e r a t i v e r e p o r t p r o v i d e d t h e i n s u r e r w i t h "know
l e d g e " o f m e d i c a l l y v e r i f i e d c l a i m a n t ' s i n a b i l i t y t o work r e s u l t i n g f r o m a 
w o r s e n i n g o f her compensable c o n d i t i o n . 

C l a i m a n t was i n t h e work f o r c e and a c t i v e l y s e e k i n g work t h r o u g h t h e dat e 
she became u n a b l e t o work. 
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C l a i m a n t was un a b l e t o work from t h e dat e o f s u r g e r y , June 7., 1989, 
t h r o u g h t h e d a t e she became m e d i c a l l y s t a t i o n a r y , J u l y 25, 1989. 

The i n s u r e r ' s f a i l u r e t o pay temporary t o t a l d i s a b i l i t y was an unreason
a b l e r e s i s t a n c e t o t h e payment o f compensation. 

CONCLUSIONS OF LAW AND OPINION 

Temporary T o t a l D i s a b i l i t y 

On r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l 
i t y (TTD) b e n e f i t s f r o m January 11, 1989, t h e d a t e c l a i m a n t a g a i n sought m e d i c a l 
t r e a t m e n t f o r her compensable i n j u r y , t h r o u g h August 17, 1989, t h e d a t e her c l a i m 
was c l o s e d by D e t e r m i n a t i o n Order. I n t h e a l t e r n a t i v e , c l a i m a n t a s s e r t s t h a t she i s 
a t l e a s t e n t i t l e d t o TTD from t h e d a t e o f s u r g e r y t h r o u g h t h e d a t e she became medi
c a l l y s t a t i o n a r y . The i n s u r e r argues t h a t c l a i m a n t i s n o t e n t i t l e d t o TTD because 
no p h y s i c i a n a u t h o r i z e d t i m e l o s s so as t o c o n s t i t u t e m e d i c a l v e r i f i c a t i o n o f 
c l a i m a n t ' s i n a b i l i t y t o work. F u r t h e r m o r e , t h e i n s u r e r a s s e r t s , as c l a i m a n t had 
been l a i d - o f f work p r i o r t o her a g g r a v a t i o n , she was n o t "away" f r o m work as a r e - / 
s u i t o f her compensable i n j u r y . We r e j e c t b o t h o f t h e i n s u r e r ' s arguments. 

C l a i m a n t i s e n t i t l e d t o TTD from t h e onset o f d i s a b i l i t y n o t w i t h s t a n d i n g t h e 
f a c t t h e i n s u r e r may n o t a t t h a t t i m e have r e c e i v e d n o t i c e o f m e d i c a l l y v e r i f i e d i n 
a b i l i t y t o work t o r e q u i r e i t t o b e g i n p a y i n g i n t e r i m compensation . B o t e f u r v. 
C i t y o f C r e s w e l l , 84 Or App 627 (1987). No p h y s i c i a n a u t h o r i z e d t i m e l o s s f o r 
c l a i m a n t , who was 71 y e a r s o f age i n January 1989, when she s u f f e r e d h e r aggrava
t i o n . N e v e r t h e l e s s , w h i l e a p h y s i c i a n ' s r e p o r t o f i n a b i l i t y t o work i s e v i d e n c e o f 
t h e c l a i m e d d i s a b i l i t y , i t i s n o t t h e o n l y e v i d e n c e . G a r b u t t v. SAIF, 297 Or 148, 
151. The e n t i r e r e c o r d i s r e l e v a n t t o whether c l a i m a n t was e n t i t l e d t o TTD. 
B o t e f u r , s u p r a . I t i s t o be i n f e r r e d t h a t when c l a i m a n t was i n t h e h o s p i t a l , she 
was u n a b l e t o work. See, e.g., M e r l y n E. Langley, 42 Van N a t t a 2745 ( 1 9 9 0 ) . 
A c c o r d i n g l y , we f i n d t h a t t h e h o s p i t a l r e p o r t s o f c l a i m a n t ' s s u r g e r y e s t a b l i s h 
d i s a b i l i t y . 

N o t w i t h s t a n d i n g a f i n d i n g t h a t c l a i m a n t was unable t o work, i n o r d e r t o r e 
c e i v e TTD upon a g g r a v a t i o n o f an i n d u s t r i a l i n j u r y , c l a i m a n t must a l s o be i n t h e 
work f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 
Or 254, 258 ( 1 9 8 9 ) ; O u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) ; Joyce E. M i t t s , 42 
Van N a t t a 333 ( 1 9 9 0 ) . We concur w i t h t h e Referee's s p e c i f i c f i n d i n g s t h a t c l a i m a n t 
b o t h c o n t i n u e d t o work and t o seek work f o l l o w i n g her compensable i n j u r y i n November 
1983. C l a i m a n t ' s e f f o r t s t o a c q u i r e a d d i t i o n a l s k i l l s i n o r d e r t o i n c r e a s e h er 
m a r k e t a b i l i t y and her p e r s i s t e n t e f f o r t s t o o b t a i n employment a r e amply documented 
i n t h e r e c o r d . Moreover, we are unaware o f any Board o r c o u r t a u t h o r i t y t h a t has 
h e l d t h a t when a worker has been l a i d - o f f , she i s no l o n g e r i n t h e work f o r c e . On 
t h i s r e c o r d , t h e n , we f i n d t h a t c l a i m a n t had n o t w i t h d r a w n f r o m t h e work f o r c e a t 
t h e t i m e she s u s t a i n e d an a g g r a v a t i o n o f her p r i o r compensable i n j u r y . A c c o r d i n g l y , 
c l a i m a n t i s e n t i t l e d t o TTD from June 7, 1989, t h e d a t e c l a i m a n t was h o s p i t a l i z e d 
f o r s u r g e r y . 

We n e x t d e t e r m i n e t h e d a t e t h r o u g h which t h e i n s u r e r was o b l i g a t e d t o pay 
TTD. As a p r o c e d u r a l m a t t e r , c l a i m a n t i s e n t i t l e d t o payment o f t e m p o r a r y d i s 
a b i l i t y c ompensation u n t i l she was b o t h m e d i c a l l y s t a t i o n a r y and r e l e a s e d by 
t h e a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work, o r u n t i l she became medi
c a l l y s t a t i o n a r y and her c l a i m was c l o s e d . ORS 656.268(1) and ( 2 ) ; F a z z o l a r i 
v. U n i t e d Beer D i s t r i b u t o r s . 91 Or App 592, 595, on recon 93 Or App 103, r e v 
den 309 Or 236 ( 1 9 8 8 ) . C l a i m a n t was never r e l e a s e d by her a t t e n d i n g p h y s i c i a n 
t o r e t u r n t o r e g u l a r work. The D e t e r m i n a t i o n Order i s s u e d August 17, 1989. 
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T h e r e f o r e , we f i n d t h a t c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o payment o f tempo
r a r y d i s a b i l i t y compensation t h r o u g h August 17, 1989. 

N e v e r t h e l e s s , c l a i m a n t i s o n l y s u b s t a n t i v e l y e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s u n t i l she became m e d i c a l l y s t a t i o n a r y . ORS 656.268; 
F a z z o l a r i , s u p r a ; Tuonq Canh Kha, 42 Van N a t t a 1072 ( 1 9 9 0 ) ; J u l i e A. T r u i i l l o , 
40 Van N a t t a 1892 ( 1 9 8 8 ) . Claimant c r e d i b l y t e s t i f i e d t h a t she was u n a b l e t o 
work f r o m t h e d a t e o f s u r g e r y t h r o u g h t h e r e c o v e r y p e r i o d . The m e d i c a l r e p o r t s 
s u p p o r t c l a i m a n t ' s t e s t i m o n y . I n t h i s case, c l a i m a n t became m e d i c a l l y s t a t i o n 
a r y on J u l y 25, 1989. T h e r e f o r e , we f i n d t h a t c l a i m a n t i s s u b s t a n t i v e l y e n t i 
t l e d t o TTD o n l y from June 7, 1989, t h r o u g h J u l y 25, 1989. 

N e v e r t h e l e s s , as c l a i m a n t r e c e i v e d no TTD b e n e f i t s w h i l e her c l a i m was 
open, she i s hereby awarded temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m June 7, 
1989, t h r o u g h August 17, 1989. We r e c o g n i z e t h a t t h i s award r e s u l t s i n an 
overpayment o f te m p o r a r y t o t a l d i s a b i l i t y beyond t h e m e d i c a l l y s t a t i o n a r y d a t e . 
T h e r e f o r e , we a u t h o r i z e t h e i n s u r e r t o o f f s e t t h e overpayment o f t e m p o r a r y d i s 
a b i l i t y compensation between J u l y 26, 1989 and August 17, 1989 a g a i n s t any 
f u t u r e awards o f permanent d i s a b i l i t y . 

P e n a l t y and A t t o r n e y Fee 

The i n s u r e r must pay TTD b e n e f i t s w i t h i n 14 days o f t h e d a t e i t has no
t i c e o r knowledge o f a m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g from a 
worsened c o n d i t i o n . ORS 656.263(6); S i l s b y v. SAIF, 30 Or App 555 ( 1 9 7 9 ) . 
P e n a l t i e s and a t t o r n e y fees may be assessed when an i n s u r e r " u n r e a s o n a b l y de
l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . 

On F e b r u a r y 24, 1989, Dr. Tarlow r e p o r t e d t h a t c l a i m a n t ' s knee had wors
ened t h r e e weeks e a r l i e r when c l a i m a n t ' s knee j o i n t popped o u t o f p l a c e . On 
March 17, 1989, Dr. Tarlow r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m s u r g e r y . We f i n d 
t h a t t h o s e r e p o r t s i n c o n j u n c t i o n w i t h t h e June 7, 1989 o p e r a t i v e r e p o r t c o n s t i 
t u t e d v e r i f i c a t i o n o f c l a i m a n t ' s i n a b i l i t y t o work r e s u l t i n g f r o m a worsened 
c o n d i t i o n and t r i g g e r e d t h e i n s u r e r ' s o b l i g a t i o n t o pay TTD u n t i l her c l a i m was 
c l o s e d as p r o v i d e d by law. See B o t e f u r , supra. The i n s u r e r t o o k no a c t i o n r e 
g a r d i n g t h e payment o f TTD b e n e f i t s , and a t h e a r i n g o f f e r e d no e x p l a n a t i o n f o r 
i t s f a i l u r e t o pay b e n e f i t s . Because t h e i n s u r e r ' s f a i l u r e t o pay b e n e f i t s was 
n o t based on a l e g i t i m a t e doubt as t o c l a i m a n t ' s e n t i t l e m e n t t o TTD, c l a i m a n t i s 
e n t i t l e d t o a p e n a l t y and p e n a l t y - r e l a t e d a t t o r n e y f e e s . Brown v. Argonaut 
I n s u r a n c e Company, 93 Or App 588 (1 9 8 8 ) ; B o t e f u r , supra; Norgard v. Rawlinson, 
30 Or App 999 ( 1 9 7 7 ) . 

A c c o r d i n g l y , we assess a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d TTD b e n e f i t s 
due f r o m June 7, 1989 t h r o u g h August 17, 1989, payable t o c l a i m a n t . I n a d d i 
t i o n , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e p e n a l t y i s s u e i s $250. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d February 14, 1990 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n which d e c l i n e d t o award TTD b e n e f i t s i s r e v e r s e d . 
C l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y compensation f r o m June 7, 1989 
t h r o u g h August 17, 1989. Cla i m a n t ' s counsel i s awarded 25 p e r c e n t o f t h e i n 
c r e a s e d compensation c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s 
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a t t o r n e y . However, t h e t o t a l o u t - o f - c o m p e n s a t i o n f e e p a i d under t h e Re f e r e e and 
Board o r d e r s s h a l l n o t exceed $3,800. The i n s u r e r i s a u t h o r i z e d t o o f f s e t TTD 
b e n e f i t s p a i d between J u l y 26, 1989 and August 17, 1989 a g a i n s t any f u t u r e 
awards o f permanent d i s a b i l i t y . That p o r t i o n o f t h e Referee's o r d e r t h a t de
c l i n e d t o assess a p e n a l t y and p e n a l t y - r e l a t e d a t t o r n e y f e e i s r e v e r s e d . The 
i n s u r e r s h a l l pay t o c l a i m a n t a p e n a l t y o f 25 p e r c e n t o f t h e u n p a i d t e m p o r a r y 
t o t a l d i s a b i l i t y due between June 7, 1989 and August 17, 1989. C l a i m a n t ' s 
a t t o r n e y i s awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e o f $250, t o be p a i d by t h e 
i n s u r e r . . The rema i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

January 3 1 , 1991 C i t e as 43 Van N a t t a 216 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WAYNE PRICE, Claimant 
Own M o t i o n No. 91-0038M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
an a l l e g e d w o r s e n i n g o f h i s November 14, 1980, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s e x p i r e d February 22, 1986. SAIF has ac c e p t e d r e s p o n s i b i l i t y 
f o r t h e proposed s u r g e r y and recommends t h a t c l a i m a n t ' s c l a i m be reopened f o r 
t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

Under ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , we may e x e r c i s e our "Own M o t i o n " a u t h o r i t y 
when we f i n d t h a t t h e r e i s a worsening o f a compensable i n j u r y t h a t r e q u i r e s 
e i t h e r i n p a t i e n t o r o u t p a t i e n t s u r g e r y o r o t h e r t r e a t m e n t r e q u i r i n g h o s p i t a l i z a 
t i o n . I n such cases, we are a u t h o r i z e d t o award temporary d i s a b i l i t y compensa
t i o n commencing fr o m t h e t i m e t h e worker i s a c t u a l l y h o s p i t a l i z e d o r undergoes 
o u t p a t i e n t s u r g e r y . 

We a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e 
q u i r i n g s u r g e r y . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s 
a b i l i t y b e n e f i t s t o b e g i n on t h e dat e he i s h o s p i t a l i z e d f o r t h e proposed 
s u r g e r y . SAIF s h a l l c o n t i n u e p a y i n g temporary t o t a l d i s a b i l i t y b e n e f i t s u n t i l 
one o f t h e f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y and 
c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e 
a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r em
ploy m e n t ; o r (4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o 
r e t u r n t o m o d i f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and 
c l a i m a n t f a i l s t o b e g i n such employment. When a p p r o p r i a t e , t h e c l a i m s h a l l be 
c l o s e d by SAIF under OAR 438-12-055. 

Reimbursement from t h e Reopened Claims Reserve i s a u t h o r i z e d t o t h e 
e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. We n o t e , however, 
t h a t c l a i m a n t has a pe n d i n g r e q u e s t f o r h e a r i n g on a D e t e r m i n a t i o n Order d a t e d 
J a nuary 26, 1987. (WCB Case No. 87-02054). One o f t h e i s s u e s a t t h a t h e a r i n g 
i s t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s 
a b i l i t y . The Referee s h a l l r a t e permanent d i s a b i l i t y based on c l a i m a n t ' s c o n d i 
t i o n a t t h e t i m e o f h e a r i n g i f he i s m e d i c a l l y s t a t i o n a r y a t t h a t t i m e . P a u l i n e 
T r a v i s , 37 Van N a t t a 194 (1 9 8 5 ) ; M a r t i n S c h i l l e r , 42 Van N a t t a 1351 ( 1 9 9 0 ) . On 
t h e o t h e r hand, i f c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f h e a r i n g , 
t h e R e f e r e e s h a l l r a t e permanent d i s a b i l i t y as o f t h e d a t e he was l a s t m e d i c a l l y 
s t a t i o n a r y . P a u l i n e T r a v i s , supra. I f c l a i m a n t i s d e t e r m i n e d t o have been p e r 
m a n e n t l y and t o t a l l y d i s a b l e d b e f o r e t h e c u r r e n t w o r s e n i n g o f h i s c o n d i t i o n , he 
would q u a l i f y f o r wage-replacement b e n e f i t s f o r t h i s same p e r i o d o f c l a i m r e 
o p e n i n g . Inasmuch as t h o s e b e n e f i t s would n o t be r e i m b u r s a b l e f r o m t h e Reopened 
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Claims Reserve, t h e d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y may r e s u l t i n an 
overpayment from t h e Reopened Claims Reserve t o SAIF. 

IT IS SO ORDERED. 

Janu a r y 3 1 , 1991 C i t e as 43 Van N a t t a 217 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARK SCHREIBER, Claimant 
WCB Case No. 89-22434 

ORDER ON REVIEW 
Ackerman, e t a l . , C laimant A t t o r n e y s 

Steven R. C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f : (1) 68 p e r c e n t (217.6 degrees) unscheduled perma
nent p a r t i a l d i s a b i l i t y f o r i n j u r y t o s p i n a l n e r v e s ; and (2) 100 p e r c e n t (192 
degrees) s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f 
t h e r i g h t arm. On r e v i e w , t h e i s s u e i s t h e e x t e n t o f sc h e d u l e d and unscheduled 
permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

The p a r t i e s agree t h a t t h e E v a l u a t i o n S e c t i o n c o r r e c t l y v a l u e d a l l d i s 
a b i l i t y f a c t o r s e x c e p t impairment. 

Unscheduled Permanent P a r t i a l D i s a b i l i t y 

I m p a i r m ent o f R i g h t Shoulder 

C l a i m a n t contends t h a t i n a d d i t i o n t o t h e 60 p e r c e n t i m p a i r m e n t a s s i g n e d 
under f o r m e r OAR 436-35-350(4) f o r b r a c h i a l p l e x u s i n j u r y , he i s a l s o e n t i t l e d 
t o an uns c h e d u l e d impairment r a t i n g o f 38 p e r c e n t f o r l o s s o f m o t i o n i n h i s 
r i g h t arm; p l u s , 5 p e r c e n t f o r c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h i s 
arm. See fo r m e r OAR 436-35-330(1), ( 3 ) , ( 5 ) , ( 7 ) , ( 9 ) , and (11) and fo r m e r OAR 
436- 3 5 - 3 2 0 ( 4 ) . We d i s a g r e e . 

C l a i m a n t has r e c e i v e d t h e maximum scheduled award o f 100 p e r c e n t l o s s o f 
use o f t h e r i g h t arm. See former OAR 436-35-010(4), ( 5 ) ; ORS 6 5 6 . 2 1 4 ( 2 ) ( a ) . I n 
a d d i t i o n , he has r e c e i v e d t h e maximum unscheduled award (60 p e r c e n t ) f o r i m p a i r 
ment t o t h e b r a c h i a l p l e x u s w i t h r e s u l t a n t l o s s o f s t r e n g t h i n h i s r i g h t s h o u l 
d e r and arm. To award c l a i m a n t an a d d i t i o n a l unscheduled award f o r l i m i t a t i o n 
o f range o f m o t i o n and c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e r i g h t 
s h o u l d e r , would g i v e him a double r e c o v e r y f o r t h e s p i n a l i n j u r y ( e . g . , i n j u r y 
t o t h e b r a c h i a l p l e x u s has a l r e a d y been r a t e d under former OAR 4 3 6 - 3 5 - 3 5 0 ( 4 ) ) . 

We observe t h a t f o r m e r OAR 436-35-330 r a t e s s h o u l d e r j o i n t i n j u r i e s and 
t h e r e s u l t a n t range o f m o t i o n l i m i t a t i o n s caused by p h y s i c a l damage t o t h e 
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s h o u l d e r . C l a i m a n t ' s i n j u r y i s n o t t o t h e p h y s i c a l s t r u c t u r e o f t h e s h o u l d e r 
b u t r a t h e r i s an i n j u r y t o t h e s p i n e . S u b s e c t i o n (19) o f fo r m e r OAR 436-35-330 
d i f f e r e n t i a t e s between l o s s o f s t r e n g t h caused by p h y s i c a l damage t o t h e s h o u l 
d e r v e r s e s l o s s o f s t r e n g t h due t o i n j u r y t o t h e s p i n a l n e r v e s . For example, 
p h y s i c a l damage t o t h e s h o u l d e r r e c e i v e s a maximum impairment v a l u e o f 48 p e r 
c e n t . A l t h o u g h s u b s e c t i o n (19) does not c r o s s - r e f e r t o fo r m e r OAR 436-35-
3 5 0 ( 4 ) , i t d o v e t a i l s t h e w o r d i n g o f t h a t s e c t i o n . Thus, l o s s o f s t r e n g t h due t o 
s p i n a l n e r v e damage i s awarded s e p a r a t e maximum unscheduled i m p a i r m e n t r a t i n g s 
depending on t h e nerve p l e x u s i n v o l v e d . Here, c l a i m a n t r e c e i v e d a maximum o f 60 
p e r c e n t , w h i c h i s more t h a n t h e 48 p e r c e n t he would have been e n t i t l e d t o i f t h e 
r i g h t s h o u l d e r / a r m had been crushed i n s t e a d o f t h e b r a c h i a l p l e x u s . 

Scheduled Permanent P a r t i a l D i s a b i l i t y 

A l l e g e d Impairment o f L e f t Arm 

A l t h o u g h c l a i m a n t has no i n j u r y t o h i s l e f t arm, he r e q u e s t s an award 
under f o r m e r OAR 436-35-010(7) o r , i n t h e a l t e r n a t i v e , o u t s i d e t h e s t a n d a r d s . 
C l a i m a n t argues t h a t he i s under a m e d i c a l r e s t r i c t i o n n o t t o overuse h i s o n l y 
good arm. To m i n i m i z e t h e r i s k o f i n j u r y t o c l a i m a n t ' s good arm, h i s p h y s i c a l 
t h e r a p i s t has recommended t h a t c l a i m a n t a v o i d r e p e t i t i v e use and heavy l i f t i n g , 
c a r r y i n g , p u s h i n g , p u l l i n g , and overhead r e a c h i n g i n v o l v i n g h i s good l e f t arm. 
We do n o t agree t h a t c l a i m a n t has a r a t a b l e " i n j u r y " t o h i s l e f t arm. 

Pursu a n t t o fo r m e r .OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) , i f t h e r e i s no measurable i m p a i r 
ment, no award f o r s c h e d u l e d permanent d i s a b i l i t y i s a l l o w e d . Scheduled perma
nent p a r t i a l d i s a b i l i t y i s d e f i n e d as " l o s s o f use o r f u n c t i o n o f t h e i n j u r e d 
member due t o t h e i n d u s t r i a l i n j u r y . " See ORS 656.214(2) (emphasis added). 

There i s no b a s i s f o r t h e Board t o a s s i g n an impairment r a t i n g due t o t h e 
r i s k f a c t o r s i n v o l v e d i n a " p o t e n t i a l " f u t u r e i n j u r y t o c l a i m a n t ' s l e f t arm. 
See Roger J. D i c k i n s o n , 42 Van N a t t a 818 (1990). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 26, 1990 i s a f f i r m e d . 

J a nuary 3 1 , 1991 C i t e as 43 Van N a t t a 218 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAYLENE SCHWINDT, Claimant 

WCB Case No. Cl-00028 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, e t a l . , Claimant A t t o r n e y s 
B a i l e y & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

On January 8, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f $3,000 by Kemper I n s u r a n c e Company, c l a i m a n t f u l l y r e 
l e a s e s her r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r 
v i c e s , f o r her compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees t h a t t h e c u r 
r e n t m e d i c a l c a r e b e i n g p r o v i d e d her would c o n s t i t u t e p a l l i a t i v e c a r e . We s e t 
a s i d e t h e p r o p o s e d d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unr e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
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i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anava, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s which may be dis p o s e d o f under ORS 656.236 and t h e r u l e s 
p r o m u l g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s o f any t y p e , except m e d i c a l s e r v i c e s . The 
d i s p o s i t i o n t h e n p r o v i d e s t h a t t h e m e d i c a l c a r e c l a i m a n t i s c u r r e n t l y r e c e i v i n g 
w o u l d c o n s t i t u t e p a l l i a t i v e c a r e . T h i s language c o u l d r e a s o n a b l y be i n t e r p r e t e d 
t o l i m i t c l a i m a n t ' s r i g h t t o me d i c a l s e r v i c e s under ORS 656.245 f o r c o n d i t i o n s 
r e l a t e d t o t h e compensable i n j u r y , p a r t i c u l a r l y i n l i g h t o f t h e r e c e n t amend
ments t o t h a t p r o v i s i o n . See ORS 6 5 6 . 2 4 5 ( 1 ) ( b ) . Any l i m i t a t i o n on t h a t r i g h t 
exceeds t h e bounds o f ORS 656.236 and OAR 436-60-145(1) and 438-09-001(1). 
A c c o r d i n g l y , t h e proposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law and i s 
s e t a s i d e . See ORS 656.236(2). 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

We n o t e t h a t , as a r e s u l t o f our o r d e r , any new d i s p o s i t i o n s u b m i t t e d by 
t h e p a r t i e s w i l l be s u b j e c t t o t h e c u r r e n t r u l e s w h i c h became e f f e c t i v e December 
26, 1990. See OAR 436-60-003(4). Such d i s p o s i t i o n s must i n c l u d e t h e b o l d f a c e 
n o t i c e r e q u i r e d by c u r r e n t OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . I n a d d i t i o n , t h e d i s p o s i t i o n 
must p r o v i d e t h e o r d e r c l a u s e r e q u i r e d by c u r r e n t OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

I T IS SO ORDERED. 

Jan u a r y 3 1 , 1991 C i t e as 43 Van N a t t a 219 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID E. VILSON, Claimant 

WCB Case Nos. 89-26074 & 89-21684 
ORDER ON REVIEW 

M i t c h e l l , e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S h u l t z ' s o r d e r t h a t u p h e l d a d e n i a l 'of 
c l a i m a n t ' s i n j u r y c l a i m on s u b j e c t i v i t y grounds i s s u e d by t h e SAIF C o r p o r a t i o n 
on b e h a l f o f L o l i c h C o n s t r u c t i o n . On r e v i e w , t h e i s s u e i s whether c l a i m a n t was 
a s u b j e c t w o r k e r . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

We n o t e t h a t t h e g e n e r a l c o n t r a c t o r i s n o t r e s p o n s i b l e f o r w o r k e r s ' com
p e n s a t i o n coverage i f t h e s u b c o n t r a c t o r p r o v i d e s coverage b e f o r e t h e commence
ment o f l a b o r under t h e c o n t r a c t . ORS 656.029(1). Here, c l a i m a n t s u b c o n t r a c t e d 
f r o m L o l i c h C o n s t r u c t i o n and purchased coverage b e f o r e t h e commencement o f t h e 
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c o n t r a c t , t h u s making h i m s e l f t h e r e s p o n s i b l e p a r t y f o r p r o v i d i n g coverage f o r 
a l l i n d i v i d u a l s p e r f o r m i n g l a b o r under t h e c o n t r a c t , i n c l u d i n g h i m s e l f . He t h e n 
e l e c t e d under ORS 656.128 not t o cover h i m s e l f . T h e r e f o r e , L o l i c h C o n s t r u c t i o n 
i s n o t r e s p o n s i b l e f o r coverage. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 16, 1990 i s a f f i r m e d . 

J a nuary 3 1 , 1991 C i t e as 43 Van N a t t a 220 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN WYNCOOP, Claimant 

WCB Case Nos. 89-24430 & 89-24431 
ORDER ON REVIEW 

Smith & Smith, Claimant A t t o r n e y s 
B o t t i n i , e t a l . , Defense A t t o r n e y s 
S t a f f o r d H a z e l e t t , Defense A t t o r n e y 

Reviewed by Board Member Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r w h i c h u p h e l d t h e s e l f -
i n s u r e d e m p loyer's (Delta/McLean T r u c k i n g ) m e d i c a l s e r v i c e s d e n i a l on t h e b a s i s 
t h a t c l a i m a n t had f a i l e d t o show good cause f o r f a i l u r e t o r e q u e s t a h e a r i n g t o 
p r o t e s t t h e d e n i a l w i t h i n 60 days. On r e v i e w , t h e i s s u e i s good cause. 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g supplementa
t i o n . We agree w i t h t h e Referee t h a t c l a i m a n t ' s f o r m e r a t t o r n e y ' s l e t t e r s t o 
t h e i n s u r e r s t a t i n g t h a t c l a i m a n t was not m e d i c a l l y s t a t i o n a r y because s u r g e r y 
was proposed were n o t s u f f i c i e n t t o c o n s t i t u t e a r e q u e s t f o r h e a r i n g t o p r o t e s t 
t h e d e n i a l o f s u r g e r y . See Beth M. Murdock, 42 Van N a t t a 580 ( 1 9 9 0 ) . We n o t e 
t h a t t h e a t t o r n e y l a c k e d good cause f o r t h e l a t e r e q u e s t f o r h e a r i n g and t h a t 
h i s l a c k o f good cause i s a t t r i b u t a b l e t o c l a i m a n t . S e k e r m e s t r o v i c h v. SAIF, 
280 Or 723 (1977) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1990, as amended May 10, 1990, i s 
a f f i r m e d . 

F e b r u a r y 1, 1991 \ C i t e as 43 Van N a t t a 220 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DONNA L. BARTRUFF, Claimant 

WCB Case No. 89-14710 
ORDER ON RECONSIDERATION 

M i c h a e l B. Dye, Claimant A t t o r n e y 
A l a n L. Ludwick ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f our December 14, 1990 
Order on Review t h a t awarded c l a i m a n t ' s c o u n s e l an approved f e e o f 25 p e r c e n t o f 
t h e i n c r e a s e d ' c o m p e n s a t i o n c r e a t e d by t h e _ o r d e r . S p e c i f i c a l l y , c l a i m a n t r e 
q u e s t s , p u r s u a n t t o OAR 438-15-085(1), t h a t t h e a t t o r n e y f e e awarded o u t o f com
p e n s a t i o n be p a i d i n a lump sum upon f i n a l i t y o f our December 14, 1990 Order on 
Review. 
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I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above-noted 
Board o r d e r was abated and w i t h d r a w n on January 10, 1991. The SAIF C o r p o r a t i o n 
has s u b s e q u e n t l y f i l e d a response t o c l a i m a n t ' s m o t i o n , s t a t i n g t h a t i t has no 
o b j e c t i o n t o t h e r e q u e s t . 

OAR 438-15-085(1) p r o v i d e s : 

" I f t h e c l a i m a n t consents i n t h e a t t o r n e y r e t a i n e r agreement, t h e 
r e f e r e e o r t h e Board may o r d e r t h e payment o f approved a t t o r n e y fees 
d i r e c t l y t o t h e c l a i m a n t ' s a t t o r n e y i n a lump sum when t h e f e e i s t o 
be p a i d o u t o f an award o f compensation f o r permanent d i s a b i l i t y . 
The lump sum s h a l l n o t be due u n t i l t h e award o f compensation 
becomes f i n a l . " 

We have p r e v i o u s l y h e l d t h a t , as a m a t t e r o f p o l i c y , r e q u e s t s f o r lump sum 
payments o f a t t o r n e y f e e s must be made w h i l e t h e Referee who g r a n t e d t h e i n 
c r e a s e d compensation award r e t a i n e d j u r i s d i c t i o n over t h e m e r i t s o f t h e case. 
See Ted. G. D o l l a r h i d e , 42 Van N a t t a 1762 (19 9 0 ) ; L i n d a K. Jones, 41 Van N a t t a 
780 ( 1 9 8 9 ) . Here, t h e r e q u e s t f o r a lump sum payment was n o t made by c l a i m a n t 
o r addressed by t h e Referee b e f o r e t h e r e q u e s t f o r Board r e v i e w . However, a t 
h e a r i n g t h e Referee d i d n o t award a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y ; 
t h e r e f o r e , i t was n o t u n t i l t h e Board i n c r e a s e d c l a i m a n t ' s permanent d i s a b i l i t y 
award t h a t a r e q u e s t f o r lump sum payment was i n i t i a t e d . 

As a m a t t e r o f p o l i c y , we conclude t h a t i f an a t t o r n e y wishes a lump sum 
a t t o r n e y f e e p a i d o u t o f t h e compensation awarded on Board r e v i e w , t h e a t t o r n e y 
must sub m i t a w r i t t e n r e q u e s t , w h i l e t h e Board r e t a i n s s u b j e c t m a t t e r j u r i s d i c 
t i o n , and t h e r e must be t h e necessary a u t h o r i z a t i o n language c o n t a i n e d i n t h e 
r e t a i n e r agreement. I n such cases, we w i l l g e n e r a l l y g r a n t t h e r e q u e s t absent 
p e r s u a s i v e r eason n o t t o do so i n t h e p a r t i c u l a r case. 

N e v e r t h e l e s s , we w i l l g e n e r a l l y n o t d i r e c t lump sum payment o f a t t o r n e y 
f e e s i n permanent t o t a l d i s a b i l i t y cases because i t o r d i n a r i l y cannot be d e t e r 
mined i n advance whether s u f f i c i e n t permanent t o t a l d i s a b i l i t y payments w i l l be 
made t o s u b s t a n t i a t e t h e maximum f e e a l l o w a b l e under OAR 438-15-055(1). See 
Duane G. T a y l o r , 43 Van N a t t a 138 (1991). 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , t h e Board adheres t o and r e p u b l i s h e s o u r December 
14, 1990 o r d e r . The approved a t t o r n e y f e e awarded by our December 14, 1990 
o r d e r , as r e c o n s i d e r e d h e r e , s h a l l be p a i d by t h e SAIF C o r p o r a t i o n d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y , i n a lump sum, upon f i n a l i t y o f t h i s Order on Re c o n s i d e r a 
t i o n . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
ANN F. LOWE, Claimant 
WCB Case No. CO-00432 

ORDER ON RECONSIDERATION APPROVING' CLAIM DISPOSITION AGREEMENT 
C a l v e r t & C a l v e r t , A t t o r n e y s 

Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

On December 10, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $10,000 by L i b e r t y N o r t h w e s t I n s u r a n c e 
C o r p o r a t i o n , c l a i m a n t agreed t o f u l l y r e l e a s e her r i g h t t o f u t u r e w o r k e r s ' com
p e n s a t i o n b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r her compensable i n j u r y . How
e v e r , by o r d e r d a t e d January 10, 1991, t h e Board w i t h d r e w i t s acknowledgement 
and r e f u s e d t o approve t h e agreement because t h e r e was no ev i d e n c e i n t h e agr e e 
ment t h a t c l a i m a n t ' s permanent d i s a b i l i t y award had been p a i d i n f u l l . The 
employer has p r o v i d e d e v i d e n c e t h a t t h e permanent d i s a b i l i t y award was p a i d i n 
f u l l on August 27, 1990, and r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's o r d e r . The 
m o t i o n i s g r a n t e d on r e c o n s i d e r a t i o n . 

The Board i s persuaded t h a t i t s s o l e o b j e c t i o n t o t h e agreement has been 
met and t h a t t h e terms o f t h e agreement a re i n accordance w i t h a l l s t a t u t o r y and 
a d m i n i s t r a t i v e p r e r e q u i s i t e s . 

Under t h e s e c i r c u m s t a n c e s , i t i s unnecessary t o recommence c l a i m a n t ' s 30-
day r i g h t t o d i s a p p r o v e t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . T h e r e f o r e , t h e 
Board s h a l l n o t r e q u i r e t h e p a r t i e s t o submit a r e v i s e d agreement p u r s u a n t t o 
t h e s t a n d a r d p r o c e d u r e s . See OAR 438-09-025(1), ( 2 ) . 

On r e c o n s i d e r a t i o n , as m o d i f i e d h e r e i n , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONALD K. MILLER, Claimant 

WCB Case Nos. 88-17233 & 89-09039 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Thomas J. Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Gruber's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l (on b e h a l f o f t h e Oregon Department o f T r a n s p o r t a t i o n ) 
o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r c a r p a l t u n n e l syndrome; and (2) s e t 
a s i d e SAIF's d e n i a l (on b e h a l f o f Klamath County) o f c l a i m a n t ' s a g g r a v a t i o n 
c l a i m f o r t h e same c o n d i t i o n . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y t o t h e r i g h t h a n d / w r i s t i n 1983 
w h i l e w o r k i n g f o r Klamath County Parks. The c l a i m was c l o s e d a f t e r one month 
w i t h o n l y a te m p o r a r y t o t a l d i s a b i l i t y award. 

C l a i m a n t began w o r k i n g f o r t h e Oregon Department o f T r a n s p o r t a t i o n (ODOT) 
i n A p r i l 1987. I n September 1987, c l a i m a n t s u f f e r e d a n o n w o r k - r e l a t e d overuse 
i n j u r y t o t h e r i g h t w r i s t diagnosed as t e n d o n i t i s . H i s symptoms r e s o l v e d w i t h 
t h e use o f a s p l i n t . C l a i m a n t was l a i d o f f work from January t o March o f 1988. 
When he r e t u r n e d t o work on A p r i l 1, 1988, he had a r e c u r r e n c e o f r i g h t w r i s t 
p a i n . About a month l a t e r , c l a i m a n t a l s o complained o f numbness w h i c h became 
worse when he b u i l t a fence i n h i s o f f - w o r k hours. The w r i s t p a i n i n c r e a s e d 
w i t h o n - t h e - j o b a c t i v i t i e s such as p a i n t i n g . 

C l a i m a n t c u r r e n t l y has a c a r p a l t u n n e l syndrome w h i c h i s secondary t o t h e 
1983 i n j u r y . H i s employment w i t h ODOT i n c r e a s e d h i s symptoms and worsened t h e 
p a t h o l o g y o f t h a t e a r l i e r i n j u r y r e s u l t i n g i n i n c r e a s e d d i s a b i l i t y and t h e need 
f o r m e d i c a l s e r v i c e s . (Exs.12, 14-1). 

CONCLUSIONS OF LAW AND OPINION 

The R eferee concl u d e d t h a t c l a i m a n t i n i t i a l l y s u f f e r e d an i n j u r y w h i l e 
w o r k i n g f o r Klamath County, and t h a t t h e work exposure w i t h ODOT m e r e l y con
t r i b u t e d t o a w o r s e n i n g o f symptoms, and t h u s r e s p o n s i b i l i t y remains w i t h t h e 
f i r s t employer. Hensel Phelps Const, v. M i r i c h , 81 Or App 290, 294 ( 1 9 8 6 ) . We 
d i s a g r e e t h a t t h e r e was merely a worsening o f symptoms. 

Here, we have an accepted compensable i n j u r y f o l l o w e d by an i n c r e a s e i n 
d i s a b i l i t y d u r i n g a l a t e r employment. R e s p o n s i b i l i t y i s , t h e r e f o r e , f i x e d w i t h 
t h e employer w h i c h accepted t h e c l a i m (Klamath C o u n t y ) . See L i n d a L. Wise, 42 
Van N a t t a 115, 116-117 (1 9 9 0 ) . I n o r d e r t o s h i f t r e s p o n s i b i l i t y , Klamath County 
must p r o v e t h a t c l a i m a n t ' s employment w i t h ODOT i n d e p e n d e n t l y c o n t r i b u t e d t o a 
w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n r e s u l t i n g i n d i s a b i l i t y o r t h e need f o r 
t r e a t m e n t . Columbia County School D i s t . #13 v. T h u r s t o n , 96 Or App 686 (1 9 8 9 ) . 
We c o n c l u d e t h a t r e s p o n s i b i l i t y s h i f t e d i n t h i s case. 

The Western M e d i c a l C o n s u l t a n t s diagnosed c l a i m a n t ' s c o n d i t i o n as c a r p a l 
t u n n e l syndrome and op i n e d t h a t c l a i m a n t ' s c u r r e n t problems a r e secondary t o t h e 
1983 i n j u r y . However, t h e y f u r t h e r o p i n e d t h a t c l a i m a n t ' s i n c r e a s e d symptoms 
a r e secondary t o a wor s e n i n g o f t h e p a t h o l o g y o f t h a t e a r l i e r i n j u r y and t h a t 
t h i s w o r s e n i n g was caused by h i s c u r r e n t j o b . (Ex. 1 2 ) . 
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The t r e a t i n g p h y s i c i a n , Dr. Sargent, a l s o diagnosed c l a i m a n t ' s c o n d i t i o n 
as c a r p a l t u n n e l syndrome. H i s o p i n i o n on t h e "cause" o f t h e c a r p a l t u n n e l syn
drome v a r i e d depending on t h e r e p o r t . I n i t i a l l y , Dr. Sargent i m p l i e d t h a t 
r e p e t i t i v e use o f a hammer t o b u i l d a fence i n c l a i m a n t ' s o f f - w o r k h o u r s was t h e 
ma j o r c o n t r i b u t i n g cause and, t h u s , t h e 1983 i n j u r y d i d n o t c o n t r i b u t e t o t h e 
c u r r e n t c o n d i t i o n . (Ex. 7 ) . Subsequently, Dr. Sargent c o n c u r r e d w i t h t h e 
Western M e d i c a l C o n s u l t a n t s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s secondary t o 
t h e 1983 i n j u r y and t h a t h i s j o b w i t h . ODOT i n c r e a s e d h i s symptoms and worsened 
t h e p a t h o l o g y o f t h a t e a r l i e r i n j u r y . (Ex. 14-1). 

We a r e persuaded t h a t t h e preponderance o f w e l l - r e a s o n e d m e d i c a l e v i d e n c e 
s u p p o r t s t h e c o n c l u s i o n t h a t , w h i l e c l a i m a n t ' s c u r r e n t c o n d i t i o n i s secondary t o 
t h e 1983 i n d u s t r i a l i n j u r y (Klamath County Parks j o b ) , h i s more r e c e n t employ
ment w i t h t h e Department o f T r a n s p o r t a t i o n was an independent c o n t r i b u t i n g cause 
t o a p a t h o l o g i c a l w o r s e n i n g o f t h a t c o n d i t i o n . T h e r e f o r e , c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y and need f o r s u r g i c a l t r e a t m e n t i s t h e r e s p o n s i b i l i t y o f ODOT, t h e 
second employer. See T h u r s t o n , supra; L i n d a L. Wise, s u p r a ; . A c c o r d i n g l y , we 
r e v e r s e . 

A t t o r n e y Fees 

T h i s r e q u e s t f o r Board r e v i e w was not i n i t i a t e d by an i n s u r e r o r employer 
and, a c c o r d i n g l y , a t t o r n e y fees may not be assessed under ORS 6 5 6 . 3 8 2 ( 2 ) . Nor 
i s an assessed f e e awardable under ORS 656.386. ORS 656.386(1) p r o v i d e s f o r an 
assessed f e e f o r s e r v i c e s b e f o r e t h e Board i f c l a i m a n t f i n a l l y p r e v a i l s f r o m an 
o r d e r d e n y i n g a c l a i m f o r compensation. Here, t h e Referee's o r d e r f o u n d t h e 
c l a i m compensable. Only c l a i m a n t r e q u e s t e d r e v i e w and o n l y w i t h r e s p e c t t o t h e 
i s s u e o f r e s p o n s i b i l i t y . G r e e n s l i t t v. C i t y o f Lake Oswego, 305 Or 530 ( 1 9 8 8 ) . 
F u r t h e r , w h i l e t h e d e t e r m i n a t i o n o f r e s p o n s i b i l i t y may a f f e c t t h e amount o f 
c l a i m a n t ' s compensation, under s u b s e c t i o n (1) o f ORS 656.386, whether a c l a i m a n t 
i s e n t i t l e d t o an a t t o r n e y f e e award does n o t depend on t h e amount o f compensa
t i o n t h a t c l a i m a n t may r e c e i v e . Howard v. W i l l a m e t t e P o u l t r y , 101 Or App 584, 
n. 4 ( 1 9 9 0 ) . 

C l a i m a n t has, n e v e r t h e l e s s , e n t i r e l y p r e v a i l e d on r e v i e w . T h e r e f o r e , he 
i s e n t i t l e d t o have a t t o r n e y fees p a i d from any i n c r e a s e i n t e m p o r a r y t o t a l 
d i s a b i l i t y compensation t h a t i s c r e a t e d by t h i s o r d e r . See ORS 65 6 . 3 8 6 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 19, 1989 i s r e v e r s e d . The SAIF C o r p o r a 
t i o n ' s d e n i a l on b e h a l f o f Klamath County Parks i s r e i n s t a t e d and u p h e l d . 
SAIF's d e n i a l on b e h a l f o f t h e Oregon Department o f T r a n s p o r t a t i o n i s s e t a s i d e 
and t h e c l a i m i s remanded t o SAIF on b e h a l f o f ODOT f o r p r o c e s s i n g a c c o r d i n g t o 
law. SAIF, on b e h a l f o f ODOT, i s o r d e r e d t o pay t h e $2,500 assessed a t t o r n e y 
f e e awarded by t h e Referee a t h e a r i n g . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d temporary d i s a b i l i t y b e n e f i t s c r e a t e d by 
t h i s o r d e r , t o be p a i d by t h e SAIF C o r p o r a t i o n on b e h a l f o f ODOT i n an amount 
n o t t o exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN C. SMITH, Claimant 

WCB Case No. CO-00551 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
H a l l o c k & Bennet t , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 
On December 24, 1990, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 

d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $4,000 by Cigna I n s u r a n c e Companies, 
c l a i m a n t f u l l y r e l e a s e s her r i g h t t o a l l f u t u r e r i g h t s and b e n e f i t s p e r m i t t e d by 
law. We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o f a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m s d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794, e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) ; see a l s o OAR 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e a l l b e n e f i t s and r i g h t s 
p e r m i t t e d by law. I t does n o t i d e n t i f y which s p e c i f i c b e n e f i t s c l a i m a n t i s r e 
l e a s i n g . Former OAR 436-60-145(6)(g) [Renumbered OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( h ) , December 
26, 1990] p r o v i d e s t h a t a proposed d i s p o s i t i o n w i l l c o n t a i n a s p e c i f i c i d e n t i f i 
c a t i o n o f a l l b e n e f i t s , r i g h t s and o b l i g a t i o n s t h a t a r e d i s p o s e d o f and r e l e a s e d 
under t h e agreement. W i t h o u t such a s p e c i f i c a t i o n , i t i s n o t c l e a r what bene
f i t s , r i g h t s and o b l i g a t i o n s an agreement p u r p o r t s t o d i s p o s e o f and r e l e a s e . 
We c o n c l u d e t h a t such an agreement i s unreasonable as a m a t t e r o f law. See 
L o u i s R. Anaya, 42 Van N a t t a 1843 (1990). A c c o r d i n g l y , t h e proposed d i s p o s i t i o n 
i s s e t a s i d e on t h i s b a s i s . See ORS 656.236(2). 

F o l l o w i n g our s t a n d a r d acknowledgement p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

Janu a r y 25, 1991 C i t e as 43 Van N a t t a 225 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BEVERLY A. BECKLEY-STOKES, Claimant 

WCB Case No. Cl-00069 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Charles E. Woods, Claimant A t t o r n e y 
David 0. Home, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On January 14, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s her r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s f o r t h e compensable i n j u r y . We s e t a s i d e t h e 
proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m s d i s p o s i t i o n agreement c o n t a i n a 
s p e c i f i e d n o t i c e i n promin e n t o r b o l d f a c e t y p e . A proposed d i s p o s i t i o n t h a t 
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does n o t c o n t a i n t h e r e q u i r e d n o t i c e w i l l n o t be approved by t h e Board. See 
OAR 436 - 6 0 - 1 4 5 ( 5 ) ; 438-09-020(1). Such an agreement i s deemed u n r e a s o n a b l e as a 
m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; : OAR 438-09-020(2). 

Here, t h e proposed d i s p o s i t i o n does n o t p r o v i d e t h e b o l d - f a c e n o t i c e as 
r e q u i r e d by OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s 
p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law. See OAR 438-09-020(2). A c c o r d 
i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f temporary o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) & (6) ( e ) . 

We a l s o n o t e t h a t t h e p a r t i e s f a i l e d t o s p e c i f i c a l l y i d e n t i f y t h e bene
f i t s , r i g h t s and o b l i g a t i o n s which a re di s p o s e d o f under t h e agreement. (See 
page 2, l i n e 2 0 ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e s , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement. 

IT I S SO ORDERED. 

Feb r u a r y 4, 1991 : C i t e as 43 Van N a t t a 226 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LOUIS R. ORMAN, Claimant 
WCB Case No. 88-22308 

ORDER ON REVIEW 
G a r l o c k , Smith & A s s o c i a t e s , Claimant A t t o r n e y s 

Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r t h a t s e t a s i d e i t s , 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s c u r r e n t p s y c h o l o g i c a l 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t began work i n t h e employer's wrap p i n g department i n 19 67. He 
s u s t a i n e d a back i n j u r y i n 1974, and remained o f f work f o r s e v e r a l y e a r s . Dur
i n g t h a t t i m e , he worked f o r t h r e e o t h e r employers and completed a v o c a t i o n a l 
r e h a b i l i t a t i o n program. Between December 1978 and January 1979, c l a i m a n t 
t r e a t e d w i t h Dr. M a l t b y , M.D., f o r p s y c h o l o g i c a l problems. 

I n 1981, c l a i m a n t underwent open h e a r t s u r g e r y . F o l l o w i n g h i s h e a r t 
s u r g e r y , he was u n a b l e t o o b t a i n r e i n s t a t e m e n t w i t h t h e employer u n t i l he f i l e d 
a c o m p l a i n t w i t h t h e S t a t e Labor Commissioner. 

I n 1983, c l a i m a n t underwent s u r g e r y f o r t h e e x c i s i o n o f an L4-5 d i s c . 

I n 1984, c l a i m a n t a l l e g e d p h y s i c a l and e m o t i o n a l s t r e s s a r i s i n g o u t o f a 
November 25, 1983 i n c i d e n t i n which he was den i e d a p r o m o t i o n . The p a r t i e s 
e n t e r e d i n t o a d i s p u t e d c l a i m s e t t l e m e n t i n J u l y 1984. 

B e g i n n i n g i n J u l y 1988, c l a i m a n t ' s co-workers s u b j e c t e d him t o v e r b a l and 
o t h e r forms o f abuse. S e v e r a l employees had been t o l d t o "keep an eye" on 
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c l a i m a n t a f t e r he r e t u r n e d from l e a v e . C l a i m a n t ' s co-workers nicknamed him " t h e 
w e a s e l , " and on one o c c a s i o n , i n c l a i m a n t ' s presence, t h e co-workers t a l k e d 
about g e t t i n g a gun and s h o o t i n g a weasel. 

W h i l e c l a i m a n t was on le a v e i n November 1988, t h e employer moved h i s saw 
and r e a r r a n g e d h i s work area. A f t e r he r e t u r n e d t o work, c l a i m a n t was one o f 
t h e l a s t t h r e e w o r k e r s t o have an exhaust f a n hooked up a t h i s work s t a t i o n . He 
s u f f e r e d nosebleeds f r o m sawdust a t t h e work s i t e u n t i l t h e new f a n was 
co n n e c t e d . 

One day a t noon, c l a i m a n t was e a t i n g h i s l u n c h i n h i s c a r when an employee 
t o l d him t o move t h e c a r so he c o u l d g e t h i s own v e h i c l e o u t . C l a i m a n t r e f u s e d 
and t h e employee b r o u g h t another car from h i s home i n o r d e r t o b l o c k c l a i m a n t ' s 
c a r . The employee r e f u s e d t o move t h e car u n t i l a s u p e r v i s o r t h r e a t e n e d t o f i r e 
him. 

At work, c l a i m a n t was s u b j e c t e d t o "bear hugs" by o t h e r employees. On 
d i f f e r e n t o c c a s i o n s , co-workers s p i t tobacco and t h r e w d e b r i s i n t o h i s work area 
and p l a c e d g l u e on h i s saw. Claimant's co-workers a l s o d r o v e m a c h i n e r y , such as 
H y s t e r s , t o w a r d him w h i l e he was w a l k i n g . . 

On more t h a n one o c c a s i o n , an employee shoved a l o a d e d c a r t f u l l o f wooden 
r a i l s t o w a r d c l a i m a n t . I n November 1988, t h e same employee a g a i n pushed a f u l l 
c a r t i n t o c l a i m a n t ' s work area. The c a r t slammed t o a s t o p near him and t h e 
i n c i d e n t l e d t o a s h o u t i n g match i n which c l a i m a n t a t t e m p t e d t o s t r i k e t h e o t h e r 
employee. C l a i m a n t r e t u r n e d t o h i s work area, b u t s u b s e q u e n t l y f e l t i l l and 
checked o u t o f work. 

A f t e r l e a v i n g work, c l a i m a n t had d i f f i c u l t y o b t a i n i n g an 801 fo r m , which 
he r e q u e s t e d from t h e employer. Claimant's paycheck had been made o u t , b u t 
a l t h o u g h h i s s u p e r v i s o r knew t h a t t h e check was i n t h e s a f e , he a d v i s e d c l a i m a n t 
t h a t he was n o t g o i n g t o be p a i d . 

On November 14, 1988, c l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s 
p s y c h o l o g i c a l c o n d i t i o n . He sought m e d i c a l t r e a t m e n t f o r h i s i n a b i l i t y t o s l e e p 
and f o r h i s symptoms o f d e p r e s s i o n and a n x i e t y . On December 15, 1988, t h e i n 
s u r e r d e n i e d c l a i m a n t ' s c l a i m . 

D u r i n g t h e t i m e he a l l e g e d s t r e s s a t work, c l a i m a n t ' s o f f - w o r k s t r e s s o r s 
i n c l u d e d t h e d e a t h o f a s o n - i n - l a w , a l t e r c a t i o n s w i t h a n e i g h b o r , and f i n a n c i a l 
and m a r i t a l d i f f i c u l t i e s . 

ULTIMATE FINDINGS 

C l a i m a n t s u f f e r e d a mental d i s o r d e r , a mixed a d j u s t m e n t d i s o r d e r w i t h 
symptoms o f severe a n x i e t y " and d e p r e s s i o n , t h e cause o r w o r s e n i n g o f w h i c h arose 
o u t o f and i n t h e course o f h i s employment. That m e n t a l d i s o r d e r r e q u i r e d medi
c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l i t y . 

Employment c o n d i t i o n s which e x i s t e d i n a r e a l and o b j e c t i v e sense, i n 
c l u d e d v e r b a l and p h y s i c a l abuse from co-workers who a l s o t h r e a t e n e d c l a i m a n t 
and tampered w i t h h i s work s i t e , and s e l e c t i v e t r e a t m e n t by management who asked 
o t h e r w o r k e r s t o keep an eye on c l a i m a n t . C l a i m a n t ' s employment c o n d i t i o n s con
t r i b u t e d i n m a t e r i a l p a r t t o h i s mental d i s o r d e r . 

The c o n d i t i o n s which r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r were 
n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n . The c o n d i t i o n s 
were n o t d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s and were 
n o t a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 
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C l a i m a n t ' s c o n d i t i o n was diagnosed as an ad j u s t m e n t d i s o r d e r by Dr. Mead. 
That c o n d i t i o n i s a m e n t a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l 
community. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t was s u b j e c t e d t o r e a l and o b j e c t i v e em
ployment c o n d i t i o n s w h i c h a r e n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y work 
s i t u a t i o n . He f u r t h e r found t h a t t h o s e c o n d i t i o n s produced c l a i m a n t ' s m e n t a l 
d i s o r d e r . He, t h e r e f o r e , concluded t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
was compensable. 

. The d a t e o f " i n j u r y " f o r purposes o f d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f an 
o c c u p a t i o n a l d i s e a s e i s t h e d a t e upon which t h e c l a i m a n t was l a s t exposed t o t h e 
employment c o n d i t i o n s t h a t caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, 
146-48, r e v den 301 Or 240 (19 8 6 ) . ^Here, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h i s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n a l l e g e s exposure t o p o t e n t i a l l y c a u s a l 
employment c o n d i t i o n s o c c u r r i n g a f t e r January 1, 1988. A c c o r d i n g l y , t h e occupa
t i o n a l d i s e a s e law w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . See 
Johnson, supra a t 146-48; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

ORS 656.802 p r o v i d e s , i n p a r t , t h a t an o c c u p a t i o n a l d i s e a s e a r i s i n g o u t o f 
and i n t h e c o u r s e o f employment which r e q u i r e s m e d i c a l s e r v i c e s w i l l n o t be com
pe n s a b l e : 

" ( 2 ) ( a ) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r e x i s t i n a r e a l and o b j e c t i v e 
sense. 

" (b) Unless t h e employment c o n d i t i o n s p r o d u c i n g 
t h e m e n t a l d i s o r d e r are c o n d i t i o n s o t h e r t h a n con
d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a 
t i o n o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b 
per f o r m a n c e e v a l u a t i o n a c t i o n s by t h e employer, o r 
c e s s a t i o n o f employment. 

" ( c ) Unless t h e r e i s a d i a g n o s i s o f a me n t a l o r 
e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n 
t h e m e d i c a l o r p s y c h o l o g i c a l community. -

" (d) Unless t h e r e i s c l e a r and c o n v i n c i n g e v i 
dence t h a t t h e m e n t a l d i s o r d e r arose o u t o f and i n 
t h e c o u r s e o f employment." 

The R e f e r e e fo u n d t h a t t h e events c l a i m a n t a l l e g e d t o cause h i s work-
r e l a t e d s t r e s s a c t u a l l y o c c u r r e d . We agree. C l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
Dr. Mead, r e p o r t e d t h a t c l a i m a n t was n o t o u t o f t o u c h w i t h r e a l i t y . I n a d d i 
t i o n , c l a i m a n t ' s c r e d i b l e t e s t i m o n y , and t h e t e s t i m o n y o f v a r i o u s o t h e r employ
ees, s u p p o r t h i s a l l e g a t i o n s . We conclude t h a t t h e employment c o n d i t i o n s w h i c h 
c l a i m a n t c o m p l a i n e d o f d i d e x i s t i n a r e a l and o b j e c t i v e sense. 

The R e f e r e e d i d n o t make a s p e c i f i c f i n d i n g t h a t c l a i m a n t ' s m e n t a l d i s 
o r d e r was g e n e r a l l y r e c o g n i z e d i n t h e me d i c a l o r p s y c h o l o g i c a l community. 
N e v e r t h e l e s s , t h e e v i d e n c e s u p p o r t s such a f i n d i n g . Dr. Mead, c l a i m a n t ' s t r e a t 
i n g d o c t o r , d i a g n o s e d mixed a d j u s t m e n t d i s o r d e r w i t h symptoms o f s e v e r e a n x i e t y 
and d e p r e s s i o n . Dr. C o l i s t r o , p s y c h o l o g i s t , and Ms. B r i g h t o n , m e n t a l h e a l t h 
t h e r a p i s t , examined c l a i m a n t and diagnosed major d e p r e s s i o n w i t h m e l a n c h o l i a and 
p e r s o n a l i t y d i s o r d e r . F i n a l l y Dr. Davies, p s y c h o l o g i s t , examined c l a i m a n t f o r 
t h e i n s u r e r and c o n c l u d e d t h a t t h e most a p p r o p r i a t e DSM I l l - R e v i s e d D i a g n o s t i c 
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I m p r e s s i o n was d y s t h m i a and p e r s o n a l i t y d i s o r d e r . Based upon t h e above d i a g 
noses, we c o n c l u d e t h a t c l a i m a n t ' s mental d i s o r d e r was one g e n e r a l l y r e c o g n i z e d 
i n t h e m e d i c a l o r p s y c h o l o g i c a l community. 

The Referee found t h a t c l a i m a n t had shown by c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t h i s m e n t a l d i s o r d e r arose o u t o f and i n t h e course o f employment. We 
agree. I n t h e p r e s e n t case, t h r e e d o c t o r s examined c l a i m a n t and p r o v i d e d d i a g 
noses. Dr. Davies examined c l a i m a n t and diagnosed e a r l y o n s e t d y s t h m i a c h a r a c 
t e r i z e d by c h r o n i c d e p r e s s i o n and a m o d e r a t e l y severe p e r s o n a l i t y d i s o r d e r . He 
c o u l d n o t " f i n d c l e a r and c o n v i n c i n g evidence t h a t ( c l a i m a n t ' s ) p a t h o l o g y s h o u l d 
be compensated as an o c c u p a t i o n a l i n j u r y . " Dr. Davies based h i s o p i n i o n , i n 
p a r t , upon t h e c o n v e r s i o n r e a c t i o n e a r l i e r diagnosed by Drs. M a l t b y and Turco. 

C l a i m a n t was a l s o examined by Dr. C o l i s t r o and Ms. B r i g h t o n . On February 
15, 1989, t h e y r e p o r t e d t h a t c l a i m a n t was s u f f e r i n g f r o m an a c u t e e m o t i o n a l d i s 
t u r b a n c e c h a r a c t e r i z e d by f e e l i n g s o f w o r t h l e s s n e s s and s e l f - r e p r o a c h , i n a d d i 
t i o n t o s u i c i d a l i d e a t i o n , s l e e p d i s t u r b a n c e , a n x i e t y and a g i t a t i o n . Dr. 
C o l i s t r o and Ms. B r i g h t o n diagnosed major d e p r e s s i o n and dependent p e r s o n a l i t y 
d i s o r d e r . I n t h e i r o p i n i o n , c l a i m a n t ' s e m o t i o n a l d i f f i c u l t i e s were a d i r e c t r e 
s u l t o f s t r e s s e x p e r i e n c e d on t h e j o b . They d i d n o t f o r e s e e t h a t c l a i m a n t c o u l d 
r e t u r n t o h i s o l d work s e t t i n g i n t h e f u t u r e , g i v e n t h e h i s t o r y o f r e p e a t e d 
d i f f i c u l t i e s . 

Dr. Mead, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , r e p o r t e d t h a t when he i n i 
t i a l l y saw c l a i m a n t on February 2, 1989, c l a i m a n t showed t h e s i g n s and symptoms 
o f severe d e p r e s s i o n and s t r e s s . He noted t h a t , s i n c e t h a t t i m e , c l a i m a n t had 
been t r e a t e d w i t h s e v e r a l d i f f e r e n t m e d i c a t i o n s . Dr. Mead dia g n o s e d mixed ad
j u s t m e n t d i s o r d e r w i t h symptoms o f severe a n x i e t y and d e p r e s s i o n . He r e p o r t e d 
t h a t t h e a d v e r s i t i e s which c l a i m a n t encountered a t work had been g o i n g on f o r 
s e v e r a l y e a r s and had i n v o l v e d a number o f i n d i v i d u a l s and s i t u a t i o n s . 

Dr. Mead enumerated c l a i m a n t ' s o f f - w o r k s t r e s s o r s and c o n c l u d e d t h a t , when 
compared t o nonwork f a c t o r s , c l a i m a n t ' s employment was t h e major c o n t r i b u t i n g 
cause o f h i s p r e s e n t p s y c h o l o g i c a l c o n d i t i o n . Dr. Mead c o n c l u d e d t h a t t h e 
" c h r o n i c i t y and t h e l e n g t h o f t i m e o f t h e eve n t s ( a t work) f a r o u t w e i g h t h e 
e v e n t s w h i c h have o c c u r r e d i n t h e nonwork env i r o n m e n t . " 

We a r e n o t persuaded by Dr. Davies' o p i n i o n t h a t c l a i m a n t ' s c u r r e n t psy
c h o l o g i c a l c o n d i t i o n was n o t caused by h i s employment. Dr. Davies r e l i e d upon 
p r i o r r e p o r t s by Dr. Turco, M.D. I n 1984, however, Dr. Turco r e p o r t e d t h a t , i f 
c l a i m a n t ' s i n t e r p r e t a t i o n o f t h e events ( a t work) was c o r r e c t , Dr. Turco be
l i e v e d t h a t "he c e r t a i n l y has e x p e r i e n c e d p s y c h o l o g i c a l s t r e s s , a s s o c i a t e d w i t h 
h i s employment s i t u a t i o n . " I n a d d i t i o n , Dr. Turco diagnosed mixed p e r s o n a l i t y 
d i s o r d e r and a d u l t s t r e s s r e a c t i o n , a s s o c i a t e d w i t h problems w i t h employment. 

F i n a l l y , Dr. Davies t e s t i f i e d t h a t c l a i m a n t had g e n e r a l l y i n t a c t r e a l i t y 
t e s t i n g , a l t h o u g h he was s u b j e c t t o m i s i n t e r p r e t i n g r e a l i t y . Dr. Davies agreed 
t h a t t h e "backbone" o f h i s o p i n i o n was h i s b e l i e f t h a t c l a i m a n t m i s i n t e r p r e t e d 
e v e n t s a t work. He acknowledged t h a t , i f t h e work i n c i d e n t s d e s c r i b e d by 
c l a i m a n t a c t u a l l y e x i s t e d , t h o s e i n c i d e n t s would cause c l a i m a n t ' s p e r s o n a l i t y 
d i s o r d e r t o become more symptomatic. Because we have co n c l u d e d t h a t t h e eve n t s 
a t work c l a i m a n t d e s c r i b e d as c a u s i n g s t r e s s d i d occur i n r e a l i t y , we a r e n o t 
persuaded by Dr. Davies' o p i n i o n . 

Under t h e c i r c u m s t a n c e s , we d e f e r t o t h e o p i n i o n o f Dr. Mead, c l a i m a n t ' s 
t r e a t i n g d o c t o r . Dr. Mead examined c l a i m a n t and a l s o i n t e r v i e w e d c l a i m a n t ' s 
w i f e . Dr. Mead o b t a i n e d a complete and a c c u r a t e h i s t o r y , w h i c h i n c l u d e d b o t h 
i n c i d e n t s o f w o r k - r e l a t e d and non-work s t r e s s o r s . I n a d d i t i o n , Dr. Mead had t h e 
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o p p o r t u n i t y t o t r e a t and examine c l a i m a n t on more t h a n one o c c a s i o n . We con
c l u d e t h a t Dr. Mead's o p i n i o n , as su p p o r t e d by t h e o p i n i o n s o f Dr. C o l i s t r o and 
t h e r a p i s t B r i g h t o n (and t h e absence o f any p e r s u a s i v e e v i d e n c e t o t h e c o n t r a r y ) , 
c o n s t i t u t e s c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t e x p e r i e n c e d a m e n t a l 
d i s o r d e r w h i c h a r o s e , i n m a t e r i a l p a r t , o u t o f and i n t h e course of, h i s work 
w i t h t h e employer. Former ORS 656.802(d). 

The R e f e r e e fo u n d t h a t t h e employment c o n d i t i o n s p r o d u c i n g c l a i m a n t ' s 
m e n t a l d i s o r d e r were n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n . We agree. 

We have i n t e r p r e t e d t h e phrase " g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n " t o mean c o n d i t i o n s t h a t a r e u s u a l l y p r e s e n t i n a l l j o b s o r o c c u p a t i o n s . 
See K a t h l e e n M. Payne, 42 Van N a t t a 1900 (1990). C l a i m a n t contends t h a t t h e 
i n c i d e n t s o f harassment and d i s c r i m i n a t i o n d e s c r i b e d above c o n s t i t u t e c o n d i t i o n s 
t h a t a r e h o t g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n . 

A t t h e o u t s e t , and w i t h o u t d e c i d i n g t h e m a t t e r i n t h i s case, we make t h e 
as s u m p t i o n t h a t i t i s c l a i m a n t ' s burden t o prove c o n d i t i o n s n o t g e n e r a l l y i n h e r 
e n t i n e v e r y work s i t u a t i o n . We conclude t h a t c l a i m a n t has met h i s burden o f 
p r o o f i n t h i s r e g a r d . 

C l a i m a n t has n o t o f f e r e d o p i n i o n evidence d i r e c t l y a d d r e s s i n g t h e 
" g e n e r a l l y i n h e r e n t " i s s u e . That i s , no w i t n e s s t e s t i f i e d t h a t c l a i m a n t was 
s u b j e c t t o c o n d i t i o n s t h a t a r e not g e n e r a l l y i n h e r e n t i n e v e r y work s i t u a t i o n . 
And no p h y s i c i a n so o p i n e d i n a w r i t t e n r e p o r t . N e v e r t h e l e s s , p e r s u a s i v e e v i 
dence need n o t be d i r e c t ; i t may be c i r c u m s t a n t i a l . See A u s t i n v. SAIF, 35 Or 
App 249 ( 1 9 7 8 ) . 

Both Dr. Mead and Dr. C o l i s t r o c h a r a c t e r i z e d c l a i m a n t ' s w o r k i n g c o n d i t i o n s 
a t h i s employer as i n v o l v i n g "harassment". Dr. Mead f e l t c l a i m a n t had been sub
j e c t t o " a d v e r s i t i e s " a t work. The m e d i c a l d e s c r i p t i o n s o f t h e w o r k p l a c e sug
g e s t t h a t t h e p h y s i c i a n s d i d n o t b e l i e v e t h a t c o n d i t i o n s i n t h e w o r k p l a c e were 
t y p i c a l o f w o r k p l a c e s g e n e r a l l y . 

By r e p o r t d a t e d February 15, 1989, a f t e r c o n s i d e r i n g t h e e v e n t s e x p e r i 
enced by c l a i m a n t a t work, Dr. C o l i s t r o and t h e r a p i s t B r i g h t o n i n d i c a t e d t h a t 
c l a i m a n t was n o t a b l e t o work a t t h a t t i m e due t o h i s s t r e s s i n d u c e d m e n t a l con
d i t i o n and would never be a b l e t o r e t u r n t o h i s work w i t h t h e employer. A month 
l a t e r , Dr. Mead, t o whom c l a i m a n t had t r a n s f e r r e d h i s c a r e , agreed t h a t c l a i m a n t 
was u n a b l e t o w o r k — " p a r t i c u l a r l y a t [ t h e e m p l o y e r ] " . A t h e a r i n g , however, Mead 
t e s t i f i e d t h a t , i f i t were n o t f o r t h e i n c i d e n t s t h a t t o o k p l a c e a t work, c l a i m 
a n t would be c a p a b l e o f p e r f o r m i n g h i s j o b . T h i s m e d i c a l e v i d e n c e , i n c o n j u n c 
t i o n w i t h o u r p r i o r f i n d i n g s c o n c e r n i n g t h e r e p e a t e d e p isodes o f s e v e r e and 
o f f e n s i v e abuse and harassment t h a t c l a i m a n t was exposed t o a t t h e work p l a c e , 
persuades us t h a t c l a i m a n t ' s work a t t h e employer i n v o l v e d exposure t o c o n d i 
t i o n s n o t g e n e r a l l y i n h e r e n t i n a l l work s i t u a t i o n s . 

We c o n c l u d e t h a t c l a i m a n t has met h i s burden o f p r o o f i n r e g a r d t o a l l 
e lements o f t h e o c c u p a t i o n a l d i s e a s e s t a t u t e . A c c o r d i n g l y , we a f f i r m t h e o r d e r 
o f t h e R e f e r e e . 

I n l i g h t o f our c o n c l u s i o n s above, c l a i m a n t i s e n t i t l e d t o an assessed 
a t t o r n e y f e e on t h e i s s u e o f c o m p e n s a b i l i t y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s counsel's s e r v i c e s on Board r e v i e w con
c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y i s $3,442.50, t o be p a i d by t h e i n s u r e r . I n 
r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case, t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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The Referee's o r d e r d a t e d June 2, 1989 i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $3,442.50 f o r s e r v i c e s on Board r e v i e w , t o 
be p a i d by t h e i n s u r e r . 

F e b r u a r y 4, 1991 ; C i t e as 43 Van N a t t a 231 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
E L L I S N. PHILLIPS, Claimant 

WCB Case No. 89-08868 1 

ORDER ON REVIEW 
J o l l e s , e t a l . , Claimant A t t o r n e y s 
Davis & Bostw i c k , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r , Howell and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's p a r t i a l d e n i a l o f t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . On r e v i e w , t h e i s s u e i s temporary t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t i n i t i a l l y s u s t a i n e d a compensable neck s t r a i n on December 28, 
1983. The c l a i m was c l o s e d by a November 14, 1986 D e t e r m i n a t i o n Order. 

C l a i m a n t e x p e r i e n c e d an a g g r a v a t i o n o f t h e 1983 c l a i m on March 19, 1987. 
T h e r e a f t e r , c l a i m a n t ' s r i g h t c a r p a l t u n n e l syndrome c o n d i t i o n became a compens
a b l e consequence o f t h e c l a i m . The a g g r a v a t i o n c l a i m was c l o s e d by an August 6, 
1987 D e t e r m i n a t i o n Order. 

As t h e r e s u l t o f a l a b o r d i s p u t e a t h i s p l a c e o f employment, c l a i m a n t went 
on s t r i k e on January 10, 1989. 

On March 6, 1989, c l a i m a n t sought m e d i c a l t r e a t m e n t f o r h i s b i l a t e r a l 
c a r p a l t u n n e l c o n d i t i o n . H is t r e a t i n g p h y s i c i a n , Dr. B e r t , r e q u e s t e d a u t h o r i z a 
t i o n f o r b i l a t e r a l c a r p a l t u n n e l s u r g e r i e s . The need f o r t r e a t m e n t was m a t e r i 
a l l y r e l a t e d t o t h e compensable 1983 i n j u r y . 

I n a p a r t i a l d e n i a l l e t t e r , d a t e d March 22, 1989, t h e i n s u r e r a c c e p t e d 
r e s p o n s i b i l i t y f o r t h e b i l a t e r a l c a r p a l t u n n e l s u r g e r i e s , b u t d e c l i n e d t o pay 
c l a i m a n t t e m p o r a r y t o t a l d i s a b i l i t y on t h e b a s i s t h a t c l a i m a n t had v o l u n t a r i l y 
removed h i m s e l f from t h e work f o r c e . 

On A p r i l 4, 1989, c l a i m a n t underwent a r i g h t c a r p a l t u n n e l r e l e a s e . 

The l a b o r d i s p u t e ended on May 15, 1989, and t h e i n s u r e r commenced t h e 
payment o f te m p o r a r y t o t a l d i s a b i l i t y as o f May 16, 1989. 

On June 5, 1989, c l a i m a n t r e t u r n e d t o r e g u l a r work. 

We accep t t h e p a r t i e s ' s t i p u l a t i o n t o t h e f o l l o w i n g f a c t s : 

" 1 . The work e r s went on s t r i k e a t Roseburg F o r e s t Prod
u c t s f r o m January 10, 1989 t h r o u g h mid-May 1989; 
c l a i m a n t d i d n o t l o o k f o r work d u r i n g t h e s t r i k e . 
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2. C l a i m a n t d i d n o t i n t e n d t o r e t i r e when he l e f t work 
due ( s i c ) t h e s t r i k e ; he i n t e n d e d t o r e t u r n t o work a t 
Roseburg F o r e s t P r o d u c t s a f t e r t h e s t r i k e . 

3. C l a i m a n t was n o t w o r k i n g p r i o r t o h a v i n g h i s s u r g e r y 
on A p r i l 4, 1989. 

4. D u r i n g t h e s t r i k e , c l a i m a n t r e c e i v e d s t r i k e pay f r o m 
t h e u n i o n . 

5. C l a i m a n t was r e q u i r e d t o spend between f o u r t o ( s i c ) 
e i g h t hours p e r week on t h e p i c k e t l i n e d u r i n g t h e 
s t r i k e ; c l a i m a n t ' s p i c k e t d u t y was f l e x i b l e and he 
c o u l d s c h e d u l e h i s t i m e on t h e p i c k e t l i n e a t any t i m e . 

6. D u r i n g t h e s t r i k e c l a i m a n t r e c e i v e d no wages, bene
f i t s o r any fo r m o f r e m u n e r a t i o n from Roseburg F o r e s t 
P r o d u c t s . 

6. ( s i c ) C l a i m a n t would n o t have crossed t h e p i c k e t 
l i n e even i f work were a v a i l a b l e a t Roseburg F o r e s t 
P r o d u c t s . " 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t became d i s a b l e d due t o a compensable c o n d i t i o n on t h e d a t e o f h i s 
s u r g e r y , A p r i l 4, 1989. 

C l a i m a n t had n o t w i t h d r a w n from t h e work f o r c e p r i o r t o h i s d a t e o f d i s 
a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

A w o r k e r s ' compensation c l a i m a n t i s n o t e n t i t l e d t o t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s f o r a g g r a v a t i o n o f an o r i g i n a l compensable i n j u r y , where t h e 
c l a i m a n t had v o l u n t a r i l y removed h i m s e l f o r h e r s e l f from t h e l a b o r m a r k e t . 
O u t r i g h t v. Weyerhaeuser, 299 Or 290 (1985). I n C u t r i q h t , t h e C o u r t reasoned 
t h a t c l a i m a n t s who have removed themselves from t h e l a b o r market a r e n o t 
" w o r k e r s " as d e f i n e d by ORS 656.005(28). The Court h e l d t h a t because t h e e n t i r e 
scheme o f Workers' Compensation Law i s t o compensate "wo r k e r s " f o r l o s t wages, 
nonworkers a r e n o t e n t i t l e d t o temporary d i s a b i l i t y b e n e f i t s . C u t r i q h t v. 
Weyerhaeuser, 299 Or a t 296, 297. The C o u r t , r e l y i n g on t h e language o f 
ORS 6 5 6 . 3 2 5 ( 5 ) , a l s o c o n c l u d e d t h a t c l a i m a n t s who have removed t h e m s e l v e s f r o m 
t h e l a b o r market cannot q u a l i f y f o r temporary t o t a l d i s a b i l i t y because o f t h e i r 
d e c i s i o n t o r e f u s e f u r t h e r wage e a r n i n g employment. C u t r i q h t v. Weyerhaeuser, 
299 Or a t 300. 

I n a subsequent case, Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 
( 1 9 8 9 ) , t h e C o u r t h e l d t h a t a c l a i m a n t i s i n t h e work f o r c e i f : 

"a. The c l a i m a n t i s engaged i n r e g u l a r g a i n f u l employ
ment ; o r 

b. The c l a i m a n t , a l t h o u g h n o t employed a t t h e t i m e , i s 
w i l l i n g t o work and i s making r e a s o n a b l e e f f o r t s t o 
o b t a i n employment, C u t r i q h t v. Weyerhaeuser, supra; see 
ORS 65 6 . 2 0 6 ( 3 ) ; o r 
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c. The c l a i m a n t i s w i l l i n g t o work, a l t h o u g h n o t em

p l o y e d a t t h e t i m e and n o t making r e a s o n a b l e e f f o r t s t o 
o b t a i n employment because o f a w o r k - r e l a t e d i n j u r y , 
where such e f f o r t s would be f u t i l e . Cf. SAIF v. 
Stephen, 308 Or 4 1 , 47-48, 774 P2d 1103 ( 1 9 8 9 ) . " 

Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or a t 258. The c r i t i c a l d a t e f o r d e t e r 
m i n i n g whether a worker i s i n , o r has w i t h d r a w n from, t h e work f o r c e i s a t t h e 
t i m e o f d i s a b i l i t y . Weyerhaeuser v. K e p f o r d , 100 Or App 410, 414 ( 1 9 9 0 ) . 

I n s e v e r a l r e c e n t cases we have addressed t h e q u e s t i o n o f e n t i t l e m e n t t o 
t e m p o r a r y t o t a l d i s a b i l i t y w h i l e a c l a i m a n t was on s t r i k e . I n T r a c y L. 
P h i l l i p s , 42 Van N a t t a (October 16, 1990), JoAnne M i l l e r 42 Van N a t t a 
( O c t o b e r 9, 1990), and Becky L. Schmidt, 42 Van N a t t a 2067 ( 1 9 9 0 ) , we found t h a t 
t h e c l a i m a n t s became d i s a b l e d p r i o r t o t h e commencement o f a s t r i k e . Because 
t h o s e c l a i m a n t s were i n t h e work f o r c e when t h e y became d i s a b l e d , we fou n d t h a t 
t h e subsequent s t r i k e d i d n o t a l t e r t h e i r s t a t u s as "workers" f o r purposes o f 
t e m p o r a r y d i s a b i l i t y compensation. Since t h o s e c l a i m a n t s had n o t been r e l e a s e d 
t o r e g u l a r work and were n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e s t r i k e , 
t h e y were fou n d e n t i t l e d t o temporary d i s a b i l i t y compensation. See F a z z o l a r i v. 
U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 (1988). 

I n S t a n l e y R. Barg, J r . , 42 Van N a t t a 2073 ( 1 9 9 0 ) ; James A^ B a r r e t t , 42 
Van N a t t a 1988 ( 1 9 9 0 ) ; and Hal L. Farn w o r t h , 42 Van N a t t a 1674 ( 1 9 9 0 ) , t h e 
c l a i m a n t s d i d n o t become d i s a b l e d u n t i l a f t e r commencement o f a s t r i k e . I n 
t h o s e cases, we found t h a t t h e c l a i m a n t s had demonstrated, t h r o u g h f a c t s n o t 
d i r e c t l y r e l a t e d t o t h e s t r i k e , n o t a b l y work search d u r i n g t h e s t r i k e , t h a t t h e y 
remained i n t h e l a b o r f o r c e d u r i n g t h e s t r i k e and a t t h e t i m e t h e y e x p e r i e n c e d 
d i s a b i l i t y . Temporary d i s a b i l i t y compensation was awarded a c c o r d i n g l y . 

I n t h i s case, c l a i m a n t became d i s a b l e d from work a f t e r t h e s t r i k e began 
and when he underwent s u r g e r y on h i s r i g h t w r i s t . We c o n c l u d e t h a t a t t h a t t i m e 
c l a i m a n t was a "worker." The f a c t t h a t he was on s t r i k e d i d n o t remove him from 
t h e work f o r c e . 

ORS 656.005(25) d e f i n e s a "worker" as "... any p e r s o n , ... , who engages 
t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f 
an employer I n o t h e r words, a person who e n t e r s i n t o an employment agree
ment w i t h an employer. Here, c l a i m a n t had an employment agreement w i t h t h e em
p l o y e r . That agreement c o n t i n u e d d u r i n g t h e s t r i k e . The mere f a c t t h a t a 
w o r k e r p a r t i c i p a t e s i n a s t r i k e does n o t t e r m i n a t e t h e employment r e l a t i o n s h i p . 
I n d e e d , by v i r t u e o f f e d e r a l law a s t r i k e r c o n t i n u e s t o be an employer's em
p l o y e e u n t i l he o r she o b t a i n s s u b s t a n t i a l l y e q u i v a l e n t employment. 29 U.S. 
C152( 3 ) . 1 The s t r i k i n g worker i s e n t i t l e d t o r e t u r n t o work i n due c o u r s e f o l 
l o w i n g a s t r i k e . NLRB v. Fleetwood T r a i l e r Co., 389 U.S. 375 ( 1 9 6 7 ) . I t i s 
w o r t h n o t i n g , a t t h i s p o i n t , t h a t t h e i s s u e i s whether c l a i m a n t was a "worker" 
and i n t h e work f o r c e a t t h e t i m e o f d i s a b i l i t y , n o t whether c l a i m a n t was a c t u 
a l l y w o r k i n g . I t s h o u l d be c l e a r t h a t a worker remains i n t h e work f o r c e d u r i n g 
c e r t a i n p e r i o d s , such as v a c a t i o n s , h o l i d a y s , l e a v e s o f absence and s a b a t i c a l s , 
d e s p i t e n o t a c t u a l l y w o r k i n g d u r i n g t h o s e p e r i o d s . That i s t h e case h e r e . 

"The t e r m 'employee' s h a l l i n c l u d e any employee, and s h a l l n o t be l i m i t e d 
t o t h e employees o f a p a r t i c u l a r employer, u n l e s s t h i s 54 Chapter e x p l i c 
i t l y s t a t e s o t h e r w i s e , and s h a l l i n c l u d e any i n d i v i d u a l whose work has 
ceased as a consequence o f , o r i n c o n n e c t i o n w i t h , any c u r r e n t l a b o r d i s 
p u t e o r because o f any u n f a i r l a b o r p r a c t i c e , and who has n o t o b t a i n e d any 
o t h e r r e g u l a r and s u b s t a n t i a l l y e q u i v a l e n t employment . . . " 
29 OSC 152(3) . 
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W h i l e c l a i m a n t was n o t a c t u a l l y w o r k i n g a t t h e t i m e o f h i s d i s a b i l i t y , he d i d 
s a t i s f y t h e f i r s t Dawkins t e s t f o r p r o v i n g t h a t he was i n t h e work f o r c e because 
he was engaged i n r e g u l a r g a i n f u l employment. 

Under t h e Dawkins t e s t , c l a i m a n t was i n t h e work f o r c e d u r i n g t h e s t r i k e 
because h i s employment w i t h t h e employer c o n t i n u e d . U n l i k e t h e c l a i m a n t i n 
C u t r i q h t , he had n o t d e c i d e d t o r e f u s e f u r t h e r wage e a r n i n g employment. See 
O u t r i g h t v. Weyerhaeuser, supra. Claimant d i d n o t i n t e n d t o r e t i r e b u t d i d i n 
t e n d t o r e t u r n t o work. Consequently, he was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
b e n e f i t s when he became d i s a b l e d . 

F i n a l l y , we observe t h a t i t would be i r o n i c indeed i f , as t h e d i s s e n t 
a s s e r t s , . c l a i m a n t removed h i m s e l f from t h e work f o r c e by p a r t i c i p a t i n g i n 
l e g a l l y p r o t e c t e d , c o n c e r t e d a c t i v i t y t o m a i n t a i n o r improve t h e c o n d i t i o n s o f 
h i s c o n t i n u e d employment w i t h h i s employer. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 16, 1989 i s r e v e r s e d i n p a r t and a f 
f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e employer's 
p a r t i a l d e n i a l o f t e m p o r a r y d i s a b i l i t y compensation i s r e v e r s e d . C l a i m a n t i s 
awarded t e m p o r a r y t o t a l d i s a b i l i t y f o r t h e p e r i o d A p r i l 4, 1989 t h r o u g h May 15, 
1989. C l a i m a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. The remainder o f t h e o r d e r i s 
a f f i r m e d . 

Board Member Cushing D i s s e n t i n g : 

I d i s s e n t . 

The m a j o r i t y f i n d s c l a i m a n t e n t i t l e d t o temporary d i s a b i l i t y because 
c l a i m a n t i s a w o r k e r , h a v i n g never l e f t t h e work f o r c e due t o t h e s t r i k e . I n a s 
much as I c o n c l u d e t h a t c l a i m a n t became a non-worker when he l e f t h i s employer 
and d e c l i n e d t o seek work, I would h o l d t h a t c l a i m a n t i s n o t e n t i t l e d t o tempo
r a r y d i s a b i l i t y . 

The Supreme Co u r t has s t a t e d t h a t a worker remains i n t h e work f o r c e a t 
t h e t i m e o f d i s a b i l i t y i f : (1) c l a i m a n t i s engaged i n r e g u l a r g a i n f u l employ
ment; o r (2) c l a i m a n t i s n o t employed, b u t w i l l i n g t o work and i s s e e k i n g work; 
or (3) c l a i m a n t i s n o t w o r k i n g b u t w i l l i n g t o work, b u t i s n o t s e e k i n g work 
because a work r e l a t e d i n j u r y has made such e f f o r t s f u t i l e . Dawkins v. P a c i f i c 
Motor T r u c k i n g , 308 Or 254, 258 (1989). 

The m e d i c a l r e c o r d does n o t s u p p o r t a f i n d i n g o f f u t i l i t y . Moreover, 
c l a i m a n t s t i p u l a t e d t h a t he d i d n o t seek work i n t h a t : (1) i f work had been 
o f f e r e d by t h e employer he would n o t have accepted; and (2) t h a t o t h e r w i s e , he 
made no e f f o r t t o seek work. The m a j o r i t y does n o t suggest t h a t c l a i m a n t met 
t h e s e t e s t s . R a t h e r , t h e m a j o r i t y contends t h a t c l a i m a n t d i d n o t l e a v e t h e work 
f o r c e because he was engaged i n r e g u l a r g a i n f u l employment. 

I n t e r p r e t a t i o n o f "engaged i n r e g u l a r g a i n f u l employment" must be c o n s i d 
e r e d i n t h e c o n t e x t o f t h e temporary d i s a b i l i t y s t a t u t e . The f u n c t i o n o f tempo
r a r y d i s a b i l i t y b e n e f i t s i s t o p r o v i d e f o r maintenance b e n e f i t s by r e p l a c i n g 
l o s t income d u r i n g t h e pro c e s s o f h e a l i n g and r e c o v e r y o f i n j u r e d w o r k e r s . 
Thus, t e m p o r a r y d i s a b i l i t y i s wage replacement. O u t r i g h t v. Weyerhaeuser, 299 
Or 290, 296-298, 302 ( 1 9 8 5 ) . A worker i s d e f i n e d as one who engages i n f u r n i s h 
i n g s e r v i c e s f o r r e m u n e r a t i o n . See ORS 656.005(27). A c c o r d i n g t o B l a c k ' s Law 
D i c t i o n a r y , t h e t e r m .-"engaged i n employment" means, "To be r e n d e r i n g s e r v i c e f o r 
employer under t e r m s o f employment, and i s more t h a n b e i n g h i r e d t o commence 
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work." B l a c k ' s Law D i c t i o n a r y , 474 ( 5 t h ed. 1979). F u r t h e r , ORS 6 5 6 . 2 1 0 ( 2 ) ( c ) 
d e f i n e s " r e g u l a r l y employed" as a c t u a l employment o r a v a i l a b i l i t y f o r such 
employment. 

I n l i g h t o f t h e above, I f i n d t h a t t h e phrase "engaged i n r e g u l a r and 
g a i n f u l employment" was i n t e n d e d t o convey an a c t i v e p a r t i c i p a t i o n i n t h e work 
f o r c e as opposed t o a p a s s i v e s t a t u s . T h e r e f o r e , I co n c l u d e t h a t t h e r e l e v a n t 
Dawkins t e s t under c o n s i d e r a t i o n here, r e q u i r e s a c t u a l employment f o r w h i c h 
c l a i m a n t r e c e i v e s r e m u n e r a t i o n a t t h e t i m e o f d i s a b i l i t y as a ne c e s s a r y p r e d i 
c a t e t o t e m p o r a r y d i s a b i l i t y e n t i t l e m e n t . A c c o r d i n g l y , one who i s n o t r e n d e r i n g 
s e r v i c e s , and f u r t h e r who i s not r e c e i v i n g r e m u n e r a t i o n , i s n o t "engaged i n r e g 
u l a r g a i n f u l employment." Claimant has not demonstrated t h i s key c r i t e r i a . 

The s t i p u l a t e d f a c t s agreed t o by t h e p a r t i e s , and adopted by t h e m a j o r i t y 
i n d i c a t e t h a t : (1) c l a i m a n t l e f t work due t o t h e e x i s t e n c e o f a s t r i k e a t h i s 
emp l p y e r ' s ; and (2) c l a i m a n t r e c e i v e d no wages, b e n e f i t s o r any f o r m o f remuner
a t i o n f r o m h i s employer. A c c o r d i n g l y , as a r e s u l t o f c l a i m a n t ' s d e c i s i o n t o 
honor t h e s t r i k e , he was no l o n g e r a person engaged t o f u r n i s h s e r v i c e s f o r a 
r e m u n e r a t i o n , and t h e r e f o r e , was n o t a worker. Consequently, c l a i m a n t i s n o t 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s . 

The m a j o r i t y n o t e s t h e r e l e v a n t case law and s t a t u t o r y d e f i n i t i o n o f a 
w o r k e r , b u t n o n e t h e l e s s r e j e c t s i t , and i n s t e a d d e f i n e s a wo r k e r as one who 
e n t e r s i n t o an "employment agreement." The m a j o r i t y t h e n proceeds t o f i n d t h a t 
c l a i m a n t here e n t e r e d i n t o an employment agreement. Inasmuch as t h e r e i s no 
e v i d e n c e o f an agreement, o r a l o r o t h e r w i s e , I assume t h a t i t ' i s t h e i n t e n t i o n 
o f t h e m a j o r i t y t h a t such an agreement i s t o be i m p l i e d f r o m each and e v e r y 
w o r k i n g r e l a t i o n s h i p between employers and employees. I t i s d o u b t f u l t h a t 
e i t h e r t h e employer o r c l a i m a n t contemplated t h a t an employment agreement 
e x i s t e d d u r i n g t h e s t r i k e . 

The m a j o r i t y ' s "agreement" t h e o r y i s b u t t r e s s e d by c i t a t i o n t o f e d e r a l 
l a b o r law. I n s u p p o r t , t h e m a j o r i t y o p i n i o n s t a t e s t h a t e v i d e n c e o f such an 
agreement i s a s t r i k i n g worker's e n t i t l e m e n t t o r e t u r n t o work f o l l o w i n g t h e 
s t r i k e . The m a j o r i t y , however, assumes t o o much. There i s no a b s o l u t e r i g h t t o 
r e i n s t a t e m e n t by s t r i k i n g w o r k e r s . I n t h e case o f an economic s t r i k e , as 
opposed t o an u n f a i r l a b o r p r a c t i c e s s t r i k e , an employer has n o t l o s t t h e r i g h t 
t o p r o t e c t and c o n t i n u e h i s business by s u p p l y i n g p l a c e s l e f t v a c a n t by s t r i k 
e r s . An employer i s e n t i t l e d t o h i r e permanent r e p l a c e m e n t s . And f u r t h e r m o r e , 
an employer i s n o t bound t o d i s c h a r g e t h o s e h i r e d t o f i l l t h e p l a c e s o f s t r i k 
e r s , upon t h e e l e c t i o n o f t h e l a t t e r t o resume t h e i r employment i n o r d e r t o c r e 
a t e p l a c e s f o r them. NLRB v. Mackav Radio & Te l e g r a p h Co., 304 U.S. 333, 345-
346 ( 1 9 3 8 ) ; NLRB v. Pow e l l E l e c . Mfg. Co., 906 F.2d 1007, 1016 ( 5 t h C i r . 1990). 

I n t h i s p a r t i c u l a r case, we know n o t h i n g about t h e n a t u r e o f t h e l a b o r 
d i s p u t e . We r e l y upon s t i p u l a t e d f a c t s . There i s s i m p l y no e v i d e n c e t h a t t h e 
employer here was g u i l t y o f any u n f a i r l a b o r p r a c t i c e as d e f i n e d by 29 U.S.C. 
S e c t i o n 1 5 8 ( a ) ( 1 ) & ( 3 ) . Thus, i n t h e case b e f o r e us now, i t cannot be s a i d 
t h a t c l a i m a n t was e n t i t l e d t o r e i n s t a t e m e n t . I n any e v e n t , f e d e r a l l a b o r law i s 
n o t a p p l i c a b l e h e r e . C u t r i g h t makes c l e a r t h e i n t e n t o f t h e Oregon l e g i s l a t u r e 
i s c o n t r o l l i n g i n i t s c o n s t r u c t i o n o f Oregon's w o r k e r s ' compensation system. 
C u t r i q h t , s u p r a , a t 301. 

The m a j o r i t y a t t e m p t s t o evade t h e r e q u i r e m e n t o f a c t u a l employment, by 
s t a t i n g t h a t t h e i s s u e i s n o t whether c l a i m a n t i s a c t u a l l y w o r k i n g , b u t s o l e l y 
w h ether o r n o t c l a i m a n t i s i n t h e work f o r c e . Thus, t h e m a j o r i t y makes a d i s 
t i n c t i o n f r o m t h o s e a c t u a l l y w o r k i n g from t h o s e n o t w o r k i n g b u t i n t h e work 
f o r c e as e v i d e n c e d by an i m p l i e d employment agreement. I n s u p p o r t o f t h a t p r o 
p o s i t i o n t h e m a j o r i t y p o i n t s t o t h e f a c t t h a t c l a i m a n t remains a wo r k e r w h i l e on 
v a c a t i o n s , h o l i d a y s , l e a v e s o f absence and s a b b a t i c a l s . 
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I do n o t f i n d t h i s argument p e r s u a s i v e , i n t h a t a worker on v a c a t i o n o r 
h o l i d a y g e t s p a i d f o r t h e s e p e r i o d s o f t i m e . Moreover, a l e a v e o f absence i s a 
p r e a r r a n g e d and pr e a p p r o v e d absence from work w i t h a d a t e o f l e a v i n g and r e t u r n . 
Here, i n accordance w i t h t h e s t i p u l a t e d f a c t s , t h e r e i s no e v i d e n c e t h a t c l a i m 
a n t i s i n any o f t h e s e c i r c u m s t a n c e s . Nor i s t h e r e e v i d e n c e t h a t c l a i m a n t i s 
a c c r u i n g v a c a t i o n pay, b e i n g p a i d f o r h o l i d a y s , o r o t h e r w i s e made advance and 
pr e a p p r o v e d arrangements f o r a s p e c i f i e d l e a v e o f absence. 

I t i s c l e a r t h e m a j o r i t y equates employment s t a t u s w i t h a c t u a l employment. 
I w o u l d . c o n t e n d t h a t t h e mere f a c t o f an employment r e l a t i o n s h i p w i t h o u t more i s 
i n s u f f i c i e n t . The s t a t u t o r y framework o f t h e w o r k e r s ' compensation a c t , and 
case law as de v e l o p e d by b o t h Oregon a p p e l l a t e c o u r t s r e q u i r e s a c t u a l employment 
f o r w h i c h c l a i m a n t was r e c e i v i n g r e m u n e r a t i o n . The s t i p u l a t e d f a c t s i n d i c a t e 
t h i s r e q u i r e m e n t was n o t met. As s t a t e d i n O u t r i g h t , "A c l a i m f o r t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s i n t h e absence o f wage l o s s seeks a remedy where t h e r e 
i s no damage. Non-workers can s u s t a i n m e d i c a l expenses. They cannot l o s e .earn
i n g s . " O u t r i g h t , supra a t 302. 

T h i s i n t e r p r e t a t i o n i s c o n s i s t e n t w i t h o t h e r elements o f t h e s t a t u t o r y 
framework o f Oregon law. I n o r d e r t o o b t a i n unemployment compensation, a c l a i m 
a n t must e s t a b l i s h t h a t he i s a b l e , a v a i l a b l e , a c t i v e l y s e e k i n g and u n a b l e t o 
o b t a i n employment. ORS 6 5 7 . 1 5 5 ( 1 ) ( c ) . D e s p i t e t h e r e c e i p t o f unemployment y 
b e n e f i t s , c l a i m a n t s a r e e n t i t l e d t o temporary p a r t i a l d i s a b i l i t y , a l t h o u g h sub
j e c t t o o f f s e t by t h e unemployment b e n e f i t s r e c e i v e d . W e l l s v. Pete Walker's 
Auto Body, 86 Or App 739 ( 1 9 8 7 ) . Thus, a c l a i m a n t r e c e i v i n g unemployment bene
f i t s i s n o t c o n s i d e r e d t o have l e f t t h e work f o r c e . 

But y e t , t h e worker on s t r i k e i s n o t t r e a t e d s i m i l a r l y . I f unemployment 
i s due t o a l a b o r d i s p u t e which i s i n a c t i v e p r o g r e s s a t t h e w o r k e r ' s p l a c e o f 
employment, t h e worker i s d i s q u a l i f i e d from r e c e i v i n g unemployment b e n e f i t s . 
ORS 657.200. I n l i g h t o f t h e s e two s t a t u t e s , i t s i m p l y cannot be s a i d t h a t 
t h e r e i s an unspoken l e g i s l a t i v e p o l i c y t o p r o v i d e s t r i k i n g w o r k e r s w i t h l o s t 
wages i n t h e f o r m o f tem p o r a r y d i s a b i l i t y . 

F i n a l l y , I have a more fundamental o b j e c t i o n t o t h e m a j o r i t y o p i n i o n , and 
t h a t i s w i t h t h e b r o a d p o l i c y s t atement u l t i m a t e l y made by t h i s o p i n i o n . The 
s t a t u t o r y framework does n o t p r o v i d e f o r what t h e m a j o r i t y i s g r a n t i n g t o i n 
j u r e d w o r k e r s . T h e r e f o r e , i n o r d e r t o achi e v e what t h e m a j o r i t y v i e w s as an 
a r g u a b l y j u s t r e s u l t , t h e y reach o u t t o make a p o l i c y s t a t e m e n t , and i n d o i n g so 
make an u n w a r r a n t e d e x p a n s i o n o f t h e law c o n c e r n i n g t e m p o r a r y d i s a b i l i t y . 

The p r a c t i c a l e f f e c t o f t h i s h o l d i n g i s t o r e w r i t e t h e coverage p o l i c i e s 
o f Oregon employers t o be t h e " i n s u r e r " f o r s t r i k i n g w o r k e r s . I t i s a l s o a d i s 
i n c e n t i v e f o r w o r k e r s t o seek o t h e r work d u r i n g l e n g t h y and p r o t r a c t e d s t r i k e s 
when t h e y a r e a b l e t o work. 

I c l o s e by s p e c i f i c a l l y d e c l i n i n g t o address t h e m e r i t s o f whether o r n o t 
s t r i k i n g w o r k e r s s h o u l d indeed be e n t i t l e d t o temporary d i s a b i l i t y , inasmuch as 
I b e l i e v e such p o l i c y q u e s t i o n s a re u l t i m a t e l y b e s t l e f t t o our e l e c t e d r e p r e 
s e n t a t i v e s . And u n t i l t h e l e g i s l a t u r e speaks t o us, t h e Board s h o u l d d e c l i n e t o 
r e a c h o u t and c r e a t e a new c l a s s o f temporary d i s a b i l i t y b e n e f i t s . For t h e s e 
reasons I d i s s e n t . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s f o r a b i l a t e r a l 
c a r p a l t u n n e l syndrome c o n d i t i o n and a c e r v i c a l and s h o u l d e r c o n d i t i o n ; (2) up
h e l d I n d u s t r i a l I n d e m n i t y ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m s f o r 
t h e same c o n d i t i o n s ; and (3) assessed an a t t o r n e y f e e f o r an a l l e g e d l y unreason
a b l e d e n i a l . On r e v i e w , t h e i s s u e s are c o m p e n s a b i l i t y , r e s p o n s i b i l i t y and 
a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t e x p e r i e n c e d a compensable i n j u r y t o b o t h hands and arms i n 1982 
w h i l e w o r k i n g as a p r o d u c t i o n worker f o r SAIF's i n s u r e d . She underwent s u r g e r y 
f o r b i l a t e r a l c a r p a l t u n n e l syndrome and was d e c l a r e d m e d i c a l l y s t a t i o n a r y on 
May 20, 1983. Her c l a i m was c l o s e d by an August 3 1 , 1983 D e t e r m i n a t i o n Order 
w i t h an award o f tem p o r a r y t o t a l d i s a b i l i t y . 

C l a i m a n t s u b s e q u e n t l y r e t u r n e d t o l i g h t d u t y f o r SAIF's i n s u r e d and s l o w l y 
worked back t o heavy m e t a l work. She c o n t i n u e d heavy work u n t i l 1986, a t which 
t i m e she began w o r k i n g as a sawyer f o r I n d u s t r i a l I n d e m n i t y ' s i n s u r e d . 

C l a i m a n t e x p e r i e n c e d i n c r e a s e d p a i n f o l l o w i n g a s h o r t p e r i o d o f work as a 
sawyer. She sought t r e a t m e n t i n October 1986 from Dr. Dawson, a c h i r o p r a c t o r , 
who d i a g n o s e d an a g g r a v a t i o n o f her b i l a t e r a l c a r p a l t u n n e l syndrome c o n d i t i o n . 

I n d u s t r i a l I n d e m n i t y d e n i e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s b i l a t e r a l c a r p a l 
t u n n e l syndrome c o n d i t i o n i n November 1986. Claimant d i d n o t c h a l l e n g e t h e 
d e n i a l . She c o n t i n u e d t o work f o r I n d u s t r i a l I n d e m n i t y ' s i n s u r e d u n t i l February 
1989, a t wh i c h t i m e she a g a i n underwent s u r g e r y f o r b i l a t e r a l c a r p a l t u n n e l syn
drome. She l a t e r r e t u r n e d t o work i n A p r i l 1989. 

On Fe b r u a r y 23, 1989, I n d u s t r i a l I n d e m n i t y i s s u e d a d e n i a l o f r e s p o n s i b i l 
i t y f o r c l a i m a n t ' s c a r p a l t u n n e l syndrome c o n d i t i o n and a d e n i a l o f b o t h com
p e n s a b i l i t y and r e s p o n s i b i l i t y f o r a s h o u l d e r and c e r v i c a l c o n d i t i o n . SAIF 
i s s u e d a s i m i l a r d e n i a l on A p r i l 27, 1989. 

CONCLUSIONS OF LAW AND OPINION 

C a r p a l Tunnel Syndrome C o n d i t i o n 

The Referee found t h a t c l a i m a n t ' s work a c t i v i t i e s w i t h I n d u s t r i a l Indem
n i t y ' s i n s u r e d d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o her c a r p a l t u n n e l syndrome 
c o n d i t i o n . T h e r e f o r e , he concluded t h a t SAIF remained r e s p o n s i b l e f o r 
c l a i m a n t ' s c u r r e n t c o n d i t i o n . We agree. 

I n cases i n which an accepted compensable i n j u r y o r o c c u p a t i o n a l d i s e a s e 
i s f o l l o w e d by an i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r c a r r i e i f , 
r e s p o n s i b i l i t y i s f i x e d w i t h t h e c a r r i e r who i n i t i a l l y a c c e p t e d t h e c l a i m . I n 
o r d e r t o s h i f t r e s p o n s i b i l i t y , t h e o r i g i n a l c a r r i e r must p r o v e a f f i r m a t i v e l y 
t h a t a l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f 
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t h e a c c e p t e d c o n d i t i o n . See S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or App 461 
( 1 9 8 8 ) ; L i n d a L. Wise, 42 Van N a t t a 115 (1990). 

A f t e r our de novo r e v i e w o f t h e r e c o r d , we conclude t h a t t h e m e d i c a l e v i 
dence e s t a b l i s h e s a mere symptomatic worsening o f c l a i m a n t ' s u n d e r l y i n g compens
a b l e c o n d i t i o n . Of t h e f i v e e x p e r t o p i n i o n s s u b m i t t e d i n t h i s m a t t e r , a l l be
l i e v e d t h a t c l a i m a n t ' s symptoms had worsened. (Exs. 15, 27-4, 2 8 , ) . None o f 
t h e d o c t o r s , however, concluded t h a t t h e work w i t h I n d u s t i a l I n d e m n i t y ' s i n s u r e d 
c o n t r i b u t e d i n d e p e n d e n t l y t o her c a r p a l t u n n e l syndrome c o n d i t i o n . To t h e con
t r a r y , Dr. M e l v i n , t h e hand surgeon who performed c l a i m a n t ' s 1989 c a r p a l t u n n e l 
r e l e a s e , s t a t e d t h a t c l a i m a n t ' s 1982 and 1988 symptoms were "one and t h e same," 
and a t t r i b u t e d t h e c o n t i n u a t i o n o f her symptoms t o e a r l i e r i n a d e q u a t e t r e a t m e n t . 
(Ex. 30A-2). W i t h o u t an independent c o n t r i b u t i o n t o a w o r s e n i n g o f t h e a c c e p t e d 
c o n d i t i o n , SAIF remains r e s p o n s i b l e . See Hensel Phelps Const, v. M i r i c h , 81 Or 
App 290 ( 1 9 8 6 ) . 

SAIF contends t h a t a mere symptomatic worsening o f c l a i m a n t ' s c o n d i t i o n is 
s u f f i c i e n t t o pass on r e s p o n s i b i l i t y t o I n d u s t r i a l I n d e m n i t y . I t r e l i e s on 
Donna E. Aschbacher, 41 Van N a t t a 1242 (1989), i n which t h e Board examined t h e 
s t a n d a r d o f c o m p e n s a b i l i t y o f a " r e p e t i t i v e trauma" c l a i m f i l e d under s u b s e c t i o n 
( l ) ( c ) o f f o r m e r ORS 656.802. The Board concluded t h a t , i n v i e w o f t h e 1987 
amendments t o t h e d e f i n i t i o n o f an o c c u p a t i o n a l d i s e a s e , a c l a i m a n t was r e q u i r e d 
t o p r o v e t h a t her work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n 
c r e a s e d symptoms o r a w o r s e n i n g o f an u n d e r l y i n g c o n d i t i o n . I d . a t 1249. Be
cause Aschbacher e s t a b l i s h e d a "symptoms o n l y " s t a n d a r d o f c o m p e n s a b i l i t y , SAIF 
e v i d e n t l y b e l i e v e s t h a t a w orsening o f symptoms alone s h o u l d a l s o be s u f f i c i e n t 
t o s h i f t r e s p o n s i b i l i t y . We d i s a g r e e . 

The Workers' Compensation Act has l o n g r e c o g n i z e d a "symptoms o n l y " s t a n 
d a r d o f c o m p e n s a b i l i t y i n t h e i n j u r y c o n t e x t . For example, i n F l o r e n c e v. SAIF, 
55 Or App 467 ( 1 9 8 2 ) , t h e c l a i m a n t was e n t i t l e d t o compensation f o r a symp
t o m a t i c w o r s e n i n g o f h i s p r e e x i s t i n g knee c o n d i t i o n , d e s p i t e t h e f a c t t h a t he 
had n o t shown t h a t h i s u n d e r l y i n g c o n d i t i o n was worsened by h i s w o r k - r e l a t e d 
i n j u r y . See a l s o B a r r e t t v. D & H D r v w a l l , 300 Or 325 ( 1 9 8 5 ) . Y e t , t h e c o u r t s 
have c o n s i s t e n t l y r e q u i r e d t h a t subsequent i n j u r i e s c o n t r i b u t e n o t o n l y t o t h e 
symptoms, b u t a l s o t o t h e c o n d i t i o n i n o r d e r f o r r e s p o n s i b i l i t y t o s h i f t . See 
B o i s e Cascade v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) ; Crowe v. Jeld-Wen, 77 Or App 81 
( 1 9 8 5 ) . 

We adhere t o t h i s l o n g s t a n d i n g a n a l y s i s c o n c e r n i n g t h e d e t e r m i n a t i o n o f 
r e s p o n s i b i l i t y . I n f a c t , t o do o t h e r w i s e might make subsequent p o t e n t i a l em
p l o y e r s r e l u c t a n t t o h i r e i n j u r e d w o r k e r s , s i n c e o n l y a s l i g h t c o n t r i b u t i o n t o 
t h e symptoms o f a p r e v i o u s l y accepted c o n d i t i o n would be adequate t o s h i f t 
r e s p o n s i b i l i t y t o t h e new employer. T h e r e f o r e , t o adopt t h e p o s i t i o n / a n a l y s i s 
a d v o c a t e d by SAIF c o u l d c o n t r a v e n e one o f t h e p r i m a r y g o a l s o f t h e w o r k e r s ' com
p e n s a t i o n system, i . e . , t o r e t u r n i n j u r e d w o r k e r s ' t o work as soon as p o s s i b l e . 
Thus, we h o l d t h a t , w h i l e a c l a i m a n t may prove a compensable r e p e t i t i v e trauma 
c l a i m based s o l e l y on symptoms, a c a r r i e r may n o t s h i f t r e s p o n s i b i l i t y t o a 
l a t e r c a r r i e r w i t h o u t showing a subsequent independent c o n t r i b u t i o n t o t h e com
pens a b l e c o n d i t i o n . 

SAIF n e x t contends t h a t , under Champion I n t e r n a t i o n a l v. C a s t i l l e i a , 91 Or 
App 556 ( 1 9 8 8 ) , I n d u s t r i a l I n d e m n i t y c a r r i e s t h e burden o f p r o v i n g a l a c k o f 
c o n t r i b u t i o n t o a w o r s e n i n g o f c l a i m a n t ' s c a r p a l t u n n e l syndrome c o n d i t i o n . We 
d i s a g r e e . 

I n C a s t i l l e j a , t h e c l a i m a n t had an accepted low back i n j u r y and an 
a c c e p t e d g r o i n i n j u r y . Because t h e evidence was i n c o n c l u s i v e as t o w h i c h 
a c c e p t e d i n j u r y was t h e cause o f a subsequent d i s c h e r n i a t i o n , t h e c o u r t 
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a s s i g n e d r e s p o n s i b i l i t y t o t h e c a r r i e r w i t h t h e l a s t a c c e p t e d i n j u r y . T h i s f i x 
i n g o f a p r e s u m p t i v e r e s p o n s i b i l i t y w i t h t h e l a s t , r a t h e r t h a t t h e f i r s t , c a r - • 
r i e r h a v i n g a p o t e n t i a l l y c a u s a t i v e accepted i n j u r y i s known as t h e Kearns p r e 
s u m p t i o n . I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 ( 1 9 8 4 ) . 

The Kearns p r e s u m p t i o n i s designed t o a s s i g n p r e s u m p t i v e r e s p o n s i b i l i t y i n 
" s u c c e s s i v e i n j u r y " cases. However, i t i s n o t a p p l i c a b l e t o t h i s t y p e o f a r e 
s p o n s i b i l i t y case, i n which t h e r e i s o n l y one work r e l a t e d i n j u r y . Where t h e r e 
i s an a c c e p t e d c l a i m and t h e n a l a t e r exposure t h a t c o u l d have i n d e p e n d e n t l y 
c o n t r i b u t e d t o a p a t h o l o g i c a l worsening o f t h e accepted c o n d i t i o n , t h e burden o f 
p r o o f i s on t h e c a r r i e r s e e k i n g t o s h i f t r e s p o n s i b i l i t y , w h i c h , i n t h i s case, i s 
SAIF. See L i n d a L. Wise, supra a t 115. 

C e r v i c a l and Shoulder C o n d i t i o n 

W h i l e t h e Referee noted t h a t b o t h i n s u r e r s a l s o had d e n i e d t h e compens
a b i l i t y and r e s p o n s i b i l i t y o f c l a i m a n t ' s c e r v i c a l and s h o u l d e r c o n d i t i o n , he 
f a i l e d t o address t h o s e i s s u e s i n t h e " O p i n i o n " s e c t i o n o f h i s o r d e r . Nonethe
l e s s , by s e t t i n g a s i d e SAIF's d e n i a l i n i t s e n t i r e t y , he e v i d e n t l y found t h e 
c o n d i t i o n compensable and concluded t h a t SAIF was r e s p o n s i b l e . We d i s a g r e e . 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a re b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . R u n f t v. SAIF, 303 Or 493 ( 1 9 8 7 ) . I n o r d e r 
t o p r o v e c o m p e n s a b i l i t y o f her c e r v i c a l and s h o u l d e r c o n d i t i o n , c l a i m a n t must 
p r o v e by a preponderance o f t h e evidence t h a t her work a c t i v i t y w i t h e i t h e r 
SAIF's i n s u r e d o r I n d u s t r i a l I n d e m n i t y ' s i n s u r e d was a m a t e r i a l c o n t r i b u t i n g 
cause o f her c o n d i t i o n . Claimant a l s o can e s t a b l i s h c o m p e n s a b i l i t y o f her con
d i t i o n a g a i n s t SAIF by p r o v i n g t h a t any c e r v i c a l and s h o u l d e r t r e a t m e n t o r d i s 
a b i l i t y i s m a t e r i a l l y caused by her compensable b i l a t e r a l c a r p a l t u n n e l syndrome 
c o n d i t i o n . 

C l a i m a n t r e l i e s s o l e l y on a m e d i c a l r e p o r t s u b m i t t e d by two p h y s i c i a n s 
f r o m t h e M e d i c a l C o n s u l t a n t s Northwest, which p r o v i d e s : 

"Her c e r v i c a l problem appears t o be r e l a t e d by h i s t o r y 
and r e c o r d s t o [work f o r I n d u s t r i a l I n d e m n i t y ' s i n s u r e d ] . 
* * * I t i s f e l t t h a t i t i s more l i k e l y t h a t t h e c h i r o 
p r a c t i c c a r e f o r her s h o u l d e r s and neck a r e t h e r e s u l t o f 
t h e work a c t i v i t i e s s i n c e 1984 t o t h e p r e s e n t and n o t 
r e l a t e d t o her December 14, 1982 b i l a t e r a l c a r p a l t u n n e l 
syndrome c l a i m . " (Ex. 27-5) 

The d o c t o r s , however, f a i l e d t o e x p l a i n t h e b a s i s f o r t h o s e c o n c l u s i o n s . 
They d i d n o t diagnose t h e c o n d i t i o n , nor d i d t h e y i n d i c a t e t h a t c l a i m a n t was s u f 
f e r i n g f r o m c e r v i c a l and/or s h o u l d e r p a i n . I n f a c t , t h e o n l y r e f e r e n c e t o 
c l a i m a n t ' s s h o u l d e r and c e r v i c a l c o n d i t i o n t h a t we can f i n d i n t h e r e p o r t i s t h e 
above q u o t e d passage. Moreover, t h e i r c o n c l u s i o n s a r e n o t s u p p o r t e d by c l a i m a n t , 
who t e s t i f i e d t h a t she c o u l d not r e c a l l any t r e a t m e n t f o r her upper back o r neck. 
She a l s o t e s t i f i e d t h a t she d i d n o t r e c a l l m e n t i o n i n g a neck p r o b l e m when she was 
examined by t h e d o c t o r s who s u b m i t t e d t h e r e p o r t . ( T r . 3 2 ) . C o n s e q u e n t l y , we 
g i v e t h e i r o p i n i o n l i t t l e w e i g h t . See Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

T h e r e f o r e , we conclude t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable 
c e r v i c a l and s h o u l d e r c o n d i t i o n a g a i n s t e i t h e r SAIF o r I n d u s t r i a l I n d e m n i t y . 
A c c o r d i n g l y , b o t h d e n i a l s are u p h e l d . 

A t t o r n e y Fees 

SAIF contends t h a t t h e Referee e r r e d i n a s s e s s i n g an a t t o r n e y f e e f o r i t s 
a l l e g e d l y u n r e a s o n a b l e d e l a y i n a c c e p t i n g o r d e n y i n g c l a i m a n t ' s c l a i m . We agree. 
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The R e f e r e e fo u n d t h a t t h e r e were no amounts "t h e n due" on wh i c h t o base a 
p e n a l t y f o r SAIF's a l l e g e d l y unreasonable d e l a y . ORS 656.262(10). A c c o r d i n g l y , 
t h e R e f e r e e was c o r r e c t i n d e c l i n i n g t o assess a p e n a l t y . However, r e l y i n g on 
Spi v e v v. SAIF, 79 Or App 568 (198 6 ) , he awarded an a t t o r n e y f e e . 
J . 

S h o r t l y b e f o r e t h e Referee i s s u e d h i s o r d e r , t h e Supreme C o u r t i s s u e d i t s 
d e c i s i o n i n E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (1 9 8 9 ) . I n E l l i s , t h e C o u r t 
h e l d t h a t , b e f o r e an a t t o r n e y f e e can be assessed under ORS 656 . 2 6 2 ( 1 0 ) , t h e r e 
must be an "unreas o n a b l e r e s i s t a n c e t o t h e payment o f compensation" under ORS 
656.382. Here, as t h e Referee found, t h e r e was no eviden c e t h a t c l a i m a n t was due 
any t e m p o r a r y d i s a b i l i t y b e n e f i t s as she c o n t i n u e d t o work. Because t h e r e was no 
compensation due, t h e d e l a y i n a c c e p t i n g o r den y i n g c l a i m a n t ' s c l a i m d i d n o t de
l a y any compensation. Because t h e r e was no unreasonable r e s i s t a n c e t o t h e pay
ment o f compensation, no a t t o r n e y f e e may be assessed. L l o y d L. C r i p e , 41 Van 
N a t t a 1774 (1990) . 

As a f i n a l m a t t e r , we must address t h e Referee's combined assessed a t t o r n e y 
f e e f o r t h e d e n i a l i s s u e and unreasonable conduct i s s u e . The Ref e r e e d i d n o t 
s p e c i f y what amount he was awarding f o r each i s s u e , b u t r a t h e r awarded a lump sum 
o f $2,600 t o be p a i d by SAIF. I n l i g h t o f our d e c i s i o n t h a t t h e S p i v e v f e e was 
impro p e r and because c l a i m a n t has not p r e v a i l e d a g a i n s t t h e c e r v i c a l and s h o u l d e r 
p o r t i o n o f SAIF's d e n i a l , we reduce t h a t award t o $2,000. A f t e r c o n s i d e r i n g t h e 
f a c t o r s s e t f o r t h i n OAR 438-15-010(4), and a p p l y i n g them t o t h i s case, we f i n d 
t h a t a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e b i l a t e r a l 
c a r p a l t u n n e l syndrome i s s u e i s $2,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1989 i s a f f i r m e d i n p a r t , r e v e r s e d i n 
p a r t and m o d i f i e d i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l i s r e i n s t a t e d and up
h e l d t o t h e e x t e n t t h a t i t d e n i e d c l a i m a n t ' s c e r v i c a l and s h o u l d e r c o n d i t i o n . 
The R e f e r e e ' s assessed a t t o r n e y f e e f o r SAIF's a l l e g e d l y u n r e a s o n a b l e d e n i a l i s 
r e v e r s e d . I n l i e u o f t h e Referee's $2,600 assessed a t t o r n e y f e e , c l a i m a n t ' s 
a t t o r n e y i s awarded $2,000 f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e c a r p a l t u n n e l 
syndrome i s s u e . The r e m a i n i n g p o r t i o n s o f t h e Referee's o r d e r a r e a f f i r m e d . 

F e b r u a r y 5, 1991 C i t e as 43 Van N a t t a 240 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID L. CISNEROS, Claimant 

WCB Case Nos. 89-02733 & 88-20418 
ORDER ON REVIEW 

C a l l a h a n , e t a l . , Claimant A t t o r n e y s 
Marcus Ward, Defense A t t o r n e y 

M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y • 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n , as i n s u r e r f o r K i n g Seeds, r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f Ref e r e e F o s t e r ' s o r d e r which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new 
i n j u r y " c l a i m f o r h i s c u r r e n t low back c o n d i t i o n , t h e same c o n d i t i o n f r o m w h i c h 
c l a i m a n t d i d n o t t i m e l y appeal an a g g r a v a t i o n d e n i a l i s s u e d by SAIF, as i n s u r e r 
f o r West Salem C h r i s t i a n Church. On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 
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C l a i m a n t compensably i n j u r e d h i s low back on J u l y 17, 1985 w h i l e w o r k i n g 
f o r SAIF's i n s u r e d , West Salem C h r i s t i a n Church ( t h e C h u r c h ) . C l a i m a n t was 
t r e a t e d by Dr. Abrams, c h i r o p r a c t i c p h y s i c i a n , who diagnosed t h o r a c o l u m b a r 
s p r a i n . He was seen i n independent o r t h o p e d i c e x a m i n a t i o n on October 4, 1985 by 
t h e BBV M e d i c a l C o n s u l t a n t s who co n c u r r e d i n Dr. Abrams' d i a g n o s i s and found 
c l a i m a n t c a p a b l e o f p e r f o r m i n g f u l l work a c t i v i t y . Dr. Abrams p r o v i d e d c o n t i n u 
i n g c a r e t h r o u g h January 1987 and recommended t h a t c l a i m a n t a v o i d heavy, manual 
l a b o r i n g a c t i v i t i e s . 

A D e t e r m i n a t i o n Order i s s u e d November 6, 1985 awarding c l a i m a n t t i m e l o s s 
t h r o u g h October 18, 1985 b u t no permanent p a r t i a l d i s a b i l i t y . 

By S t i p u l a t i o n agreement da t e d A p r i l 30, 1986, c l a i m a n t was awarded 10 
p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t was o f f work f o r about n i n e months a f t e r t h e J u l y 1985 i n j u r y . 
He c o n t i n u e d t o e x p e r i e n c e r e c u r r e n t low back p a i n d u r i n g t h e t h r e e - y e a r p e r i o d 
f o l l o w i n g h i s 1985 i n j u r y and he q u i t s e v e r a l j o b s due t o p a i n . 

C l a i m a n t began w o r k i n g i n March 1988 f o r K i n g Seeds, a l s o i n s u r e d by SAIF. 
The j o b r e q u i r e d c o n s t a n t bending w h i l e hoeing weeds. C l a i m a n t e x p e r i e n c e d i n 
c r e a s e d back p a i n b e g i n n i n g t h e f i r s t day and q u i t a f t e r w o r k i n g a t o t a l o f 
seven days over a two and o n e - h a l f week p e r i o d . C l a i m a n t was seen on A p r i l 11, 
1988 by c h i r o p r a c t i c p h y s i c i a n , Dr. U t t e r , who diagnosed m y o f a s c i t i s o f t h e 
t h o r a c o l u m b a r p a r a v e r t e b r a l muscles. The d o c t o r r e p o r t e d t h a t c l a i m a n t ' s symp
toms and c u r r e n t c o n d i t i o n a r e an a g g r a v a t i o n o f h i s J u l y 1985 i n j u r y . On May 
4, 1988, Dr. U t t e r d e c l a r e d c l a i m a n t m e d i c a l l y s t a t i o n a r y w i t h no permanent 
i m p a i r m e n t and r e l e a s e d c l a i m a n t t o r e t u r n t o r e g u l a r work w i t h o u t r e s t r i c t i o n . 

On January 28, 1989, c l a i m a n t was a g a i n seen i n inde p e n d e n t o r t h o p e d i c 
e x a m i n a t i o n by t h e BBV M e d i c a l C o n s u l t a n t s . Claimant r e p o r t e d t h a t he had never 
c o m p l e t e l y r e c o v e r e d from h i s J u l y 1985 i n j u r y and a t t r i b u t e d h i s c u r r e n t p r o b 
lems t o t h a t i n c i d e n t . The C o n s u l t a n t s diagnosed t h o r a c o l u m b a r s t r a i n and 
o p i n e d t h a t c l a i m a n t had t e m p o r a r i l y a g g r a v a t e d h i s p r e e x i s t i n g low back c o n d i 
t i o n . 

On A p r i l 24, 1988, c l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF/the 
Church. On June 24, 1988, SAIF denied c l a i m a n t ' s a g g r a v a t i o n c l a i m . C l a i m a n t 
d i d n o t t i m e l y r e q u e s t a h e a r i n g c o n c e r n i n g t h e a g g r a v a t i o n d e n i a l . 

On August 10, 1988, c l a i m a n t f i l e d a new i n j u r y c l a i m w i t h SAIF/King 
Seeds. On October 18, 1988, SAIF denied c l a i m a n t ' s new i n j u r y c l a i m . - C l a i m a n t 
t i m e l y appealed t h e new i n j u r y d e n i a l . 

No .307 o r d e r i s s u e d . 

A h e a r i n g was h e l d on May 4, 1989. The Referee d i s m i s s e d c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g on h i s a g g r a v a t i o n c l a i m a g a i n s t SAIF/the Church as u n t i m e l y , 
and s e t a s i d e SAIF/King Seeds' new i n j u r y d e n i a l . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s March 1988 i n j u r y caused a symptomatic w o r s e n i n g o f h i s under
l y i n g low back c o n d i t i o n . 

C l a i m a n t ' s March 1988 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a worsen
i n g o f h i s u n d e r l y i n g c o n d i t i o n . 
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CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s work a c t i v i t i e s a t K i n g Seeds d i d 
n o t cause a p a t h o l o g i c a l w o r s e n i n g o f h i s u n d e r l y i n g back c o n d i t i o n , b u t r a t h e r 
c o n t r i b u t e d t o a symptomatic e x a c e r b a t i o n o f c l a i m a n t ' s p r e v i o u s l y a c c e p t e d low 
back c o n d i t i o n . The Referee f u r t h e r concluded t h a t because t h i s symptomatic 
e x a c e r b a t i o n c o n t r i b u t e d t o c l a i m a n t ' s i n a b i l i t y t o work and need f o r m e d i c a l 
c a r e , c l a i m a n t had s u s t a i n e d a new i n j u r y . T h e r e f o r e , t h e R e f e r e e f o u n d SAIF/ 
K i n g Seeds r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 

Where a c l a i m a n t has an accepted compensable i n j u r y d u r i n g t h e f i r s t em
ployment f o l l o w e d by a g r a d u a l w o r s e n i n g , t h e d e t e r m i n a t i v e i n q u i r y i s whether 
work a c t i v i t y o r exposure a t t h e l a t e r employment i n d e p e n d e n t l y c o n t r i b u t e d t o a 
p a t h o l o g i c a l w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . Hensel Phelps C o n s t r u c t i o n 
v. M i r i c h , 81 Or App 290, 294 (19 8 6 ) . I f such a c o n t r i b u t i o n d i d o c c u r , and i f 
d i s a b i l i t y o r a need f o r m e d i c a l s e r v i c e s r e s u l t s from t h e w o r s e n i n g , t h e n r e 
s p o n s i b i l i t y f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n r e s t s w i t h t h e second i n s u r e r / 
employer. 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we agree t h a t c l a i m a n t ' s r e p e t i 
t i v e work a c t i v i t y f o r K i n g Seeds d i d cause a symptomatic w o r s e n i n g o f h i s 
u n d e r l y i n g c o n d i t i o n . C l a i m a n t was t r e a t e d by c h i r o p r a c t i c p h y s i c i a n Dr. U t t e r 
f r o m A p r i l 1 1 , 1988 t h r o u g h May 5, 1988. A l t h o u g h Dr. U t t e r examined and 
t r e a t e d c l a i m a n t c l o s e s t i n t i m e t o t h e March 1988 exposure, he d i d n o t t a k e 
n o t e o f , n or t a k e any h i s t o r y o f , a new i n j u r y . I n f a c t , Dr. U t t e r i n i t i a l l y 
r e p o r t e d t o SAIF t h a t c l a i m a n t ' s c o n d i t i o n was an a g g r a v a t i o n o f h i s 1985 
i n j u r y — a c o n c l u s i o n t h a t he r e i t e r a t e d i n l a t e r r e p o r t s t o SAIF. A g a i n , i n 
January 1989, Dr. U t t e r s t a t e d : " [ C l a i m a n t ] d i d n o t s u f f e r a new back c o n d i 
t i o n . . . . [ H ] i s p r e v i o u s u n d e r l y i n g lower back c o n d i t i o n was worsened by t h e 
a c t i v i t i e s i n t h e S p r i n g o f 1988, w h i l e w o r k i n g f o r [ K i n g Seeds] r e s u l t i n g i n 
f u r t h e r p a i n w h i c h t h e n i n c r e a s e d d i s a b i l i t y . " 

However, i n March 1989, i n response t o an i n q u i r y f r o m c l a i m a n t ' s a t t o r 
ney, Dr. U t t e r o p i n e d t h a t c l a i m a n t " s u f f e r e d a m a t e r i a l l y w o r s e n i n g o f h i s 
[ u n d e r l y i n g ] c o n d i t i o n w h i l e w o r k i n g a t [ K i n g Seeds]. . . ." We do n o t f i n d Dr. 
U t t e r ' s u n e x p l a i n e d r e v e r s a l o f o p i n i o n t o be p e r s u a s i v e . Raul A. H e r r e r a , 40 
Van N a t t a 1281 ( 1 9 8 8 ) . Nor do we f i n d h i s i n c o n s i s t e n t c o n c l u s i o n t h a t t h e 1988 
work exposure c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s c o n d i t i o n t o be s u p p o r t e d 
by any m e d i c a l f i n d i n g s o f any new p a t h o l o g y o r o f any change i n c l a i m a n t ' s 
u n d e r l y i n g p h y s i c a l c o n d i t i o n . M a r s h a l l v. Boise Cascade, 82 Or App 130, 133 
( 1 9 8 6 ) ; Melody M. Schne i d e r , 40 Van N a t t a 1297 (1988). 

I n s t e a d , we r e l y upon Dr. U t t e r ' s i n i t i a l o p i n i o n and upon t h a t o f t h e BBV 
M e d i c a l C o n s u l t a n t s who examined c l a i m a n t a l o n g w i t h t h e m e d i c a l r e c o r d s o f t h e 
case. C l a i m a n t r e p o r t e d t o t h e d o c t o r s a t BBV t h a t h i s p a i n had been o n g o i n g 
and i n c r e a s e d w i t h a c t i v i t y . We f i n d t h a t t h e BBV C o n s u l t a n t s ' c o n c l u s i o n t h a t 
t h e March 1988 work exposure caused o n l y a symptomatic e x a c e r b a t i o n o f c l a i m 
a n t ' s c h r o n i c u n d e r l y i n g problem comports w i t h c l a i m a n t ' s r e p o r t s t o Dr. U t t e r , 
Dr. Schorb, h i s l a t e r t r e a t i n g c h i r o p r a c t i c p h y s i c i a n , and h i s roommate, and 
f u r t h e r comports w i t h t h e l a c k o f any new n e u r o l o g i c a l d e f i c i t s o r o t h e r l o s s o f 
f u n c t i o n i n d i c a t i n g any change t o h i s u n d e r l y i n g c o n d i t i o n . On t h i s r e c o r d , 
t h e n , we f i n d o n l y t h a t c l a i m a n t s u s t a i n e d a symptomatic w o r s e n i n g o f h i s 1985 
low back i n j u r y . W i t h o u t an independent c o n t r i b u t i o n t o a w o r s e n i n g o f t h e 
ac c e p t e d c o n d i t i o n , SAIF/the Church remains t h e r e s p o n s i b l e i n s u r e r / e m p l o y e r 
under Hensel Ph e l p s , supra. 

N e v e r t h e l e s s , c l a i m a n t argues t h a t t h e Referee was c o r r e c t i n a s s i g n i n g 
r e s p o n s i b i l i t y t o SAIF/King Seeds because c l a i m a n t ' s r e p e t i t i v e work a c t i v i t y a t 
K i n g Seeds m a t e r i a l l y c o n t r i b u t e d t o h i s c u r r e n t low back symptoms, r e q u i r i n g 
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t h e need f o r m e d i c a l s e r v i c e s and/or r e s u l t i n g i n d i s a b i l i t y . C l a i m a n t contends 
t h a t under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , as i n t e r p r e t e d by t h i s Board i n Donna E. 
Aschbacher, 41 Van N a t t a 1242 (1989), a symptomatic w o r s e n i n g o f a w o r k e r ' s 
c o n d i t i o n i s s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y t o t h e l a t e r i n s u r e r / e m p l o y e r . 

I n Aschbacher, supra, t h e Board examined t h e s t a n d a r d o f p r o o f r e q u i r e d t o 
e s t a b l i s h t h e c o m p e n s a b i l i t y o f a " r e p e t i t i v e trauma" c l a i m under t h e 1987 
amendments t o f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . The Board c o n c l u d e d t h a t , i n l i g h t o f 
t h i s d e f i n i t i o n o f a compensable o c c u p a t i o n a l d i s e a s e , a c l a i m a n t has e x p e r i 
enced a compensable o c c u p a t i o n a l d i s e a s e i f work a c t i v i t y o r exposure m a t e r i a l l y 
c o n t r i b u t e s t o e i t h e r i n c r e a s e d symptoms o r a w o r s e n i n g o f an u n d e r l y i n g c o n d i 
t i o n . I d . a t 1249. C l a i m a n t suggests t h a t t h e new c r i t e r i a f o r e s t a b l i s h i n g 
c o m p e n s a b i l i t y o f an o c c u p a t i o n a l d i s e a s e c l a i m somehow extends t o t h e i s s u e o f 
a l l o c a t i o n o f r e s p o n s i b i l i t y between t h e employers. We d i s a g r e e . 

P r i o r t o 1990, r e s p o n s i b i l i t y law was e n t i r e l y a c o u r t - c r e a t e d d o c t r i n e . 
A l t h o u g h Aschbacher h e l d t h a t former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) e s t a b l i s h e d a "symptoms 
o n l y " s t a n d a r d o f c o m p e n s a b i l i t y f o r o c c u p a t i o n a l d i s e a s e c l a i m s , i t d i d n o t 
p u r p o r t t o m o d i f y t h i s j u d i c i a l l y adopted r e s p o n s i b i l i t y law so as t o make a 
mere w o r s e n i n g o f symptoms alone s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y f o r a c l a i m 
t o a l a t e r i n s u r e r . Were we t o adopt a r u l e which s h i f t s r e s p o n s i b i l i t y when
e v e r a new exposure r e s u l t s i n a d d i t i o n a l d i s a b i l i t y o r need f o r t r e a t m e n t , 
e v e r y symptomatic w o r s e n i n g o f a r e p e t i t i v e trauma would be c a t e g o r i z e d as a new 
i n j u r y r a t h e r t h a n an a g g r a v a t i o n . The Hensel Phelps c o u r t c l e a r l y i n d i c a t e d 
t h a t i t v e r y much does n o t want t h i s r e s u l t when i t n o t e d : " I f worsened symp
toms a l o n e were enough t o p l a c e r e s p o n s i b i l i t y on t h e second employer, t h e n t h e 
f i r s t employer would never be r e s p o n s i b l e . That i s c o n t r a r y t o o u r h o l d i n g i n 
[ p r i o r c a s e s ] . There must be a worsening o f t h e u n d e r l y i n g c o n d i t i o n . " Hensel 
P h e l p s , s u p r a a t 294. [emphasis s u p p l i e d ] . 

We d e c l i n e t o d e p a r t from t h i s l o n g s t a n d i n g a n a l y s i s c o n c e r n i n g t h e d e t e r 
m i n a t i o n o f r e s p o n s i b i l i t y . Thus, we h o l d t h a t , w h i l e a c l a i m a n t may p r o v e a 
compensable r e p e t i t i v e trauma c l a i m based s o l e l y upon symptoms under forme r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , he may n o t s h i f t r e s p o n s i b i l i t y t o a l a t e r i n s u r e r / e m p l o y e r 
absent a showing t h a t subsequent work a c t i v i t y o r work exposure w i t h t h e l a t e r 
i n s u r e d i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f h i s u n d e r l y i n g 
compensable c o n d i t i o n . Hensel Phelps, supra. 

A c c o r d i n g l y , were SAIF/the Church s t i l l a p a r t y t o t h i s d i s p u t e , i t would 
r e m a i n t h e r e s p o n s i b l e i n s u r e r / e m p l o y e r f o r c l a i m a n t ' s compensable a g g r a v a t i o n 
c l a i m . We n o t e , however, t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m a g a i n s t SAIF/the 
Church was d i s m i s s e d a t h e a r i n g as c l a i m a n t f a i l e d t o t i m e l y a p p e a l t h e aggrava
t i o n d e n i a l . T h i s s i t u a t i o n n o t w i t h s t a n d i n g , as c l a i m a n t has f a i l e d t o e s t a b 
l i s h e d an independent c o n t r i b u t i o n from h i s work w i t h K i n g Seeds, he cannot 
s h i f t r e s p o n s i b i l i t y f o r h i s c u r r e n t back c o n d i t i o n and need f o r t r e a t m e n t t o 
SAIF/King Seeds. 

ORDER 

The Referee's o r d e r d a t e d May 22, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l on b e h a l f o f K i n g Seeds i s r e i n s t a t e d and 
u p h e l d . The Referee's $1,750 assessed a t t o r n e y f e e f o r p r e v a i l i n g i n s e t t i n g 
a s i d e SAIF/King Seeds' d e n i a l i s r e v e r s e d . The remainder o f t h e R e f e r e e ' s o r d e r 
i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
GARY L. DIRKSEN, Claimant 
WCB Case No. CO-00632 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Welch, e t a l . , C l aimant A t t o r n e y s 

R o d e r i c k P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On J a n u a r y 3, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $50,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , ex
ce p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees 
t o d i s m i s s w i t h p r e j u d i c e h i s h e a r i n g r e q u e s t r e g a r d i n g t h e SAIF C o r p o r a t i o n ' s 
A p r i l 30, 1990 p a r t i a l d e n i a l . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794, e x c e p t f o r m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60-
0 0 5 ( 9 ) . See a l s o OAR 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and 
o b l i g a t i o n s n o t o n l y under h i s accepted c l a i m , b u t i t a l s o a t t e m p t s t o r e s o l v e 
an A p r i l 30, 1990 p a r t i a l d e n i a l i s s u e d by SAIF. The l a t t e r p o r t i o n o f t h i s r e 
l e a s e does n o t p e r t a i n t o an accepted c l a i m and, as such, i s n o t a p r o p e r m a t t e r 
f o r d i s p o s i t i o n under ORS 656.236 and t h e a f o r e m e n t i o n e d a d m i n i s t r a t i v e r u l e s . 
See V i c t o r F. Lambert, 42 Van N a t t a 2707, 2708 (1 9 9 0 ) . For t h i s r e a s o n , t h e 
proposed d i s p o s i t i o n i s n o t a " c l a i m s d i s p o s i t i o n agreement" as d e f i n e d by OAR 
438-09-0 0 1 ( 1 ) . 

Inasmuch as t h e o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' agreement cannot be ex
c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f con
s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed d i s 
p o s i t i o n . Karen A. V e a r r i e r . 42 Van N a t t a 2071 ( 1 9 9 0 ) . C o n s e q u e n t l y , t h e d i s 
p o s i t i o n i s s e t a s i d e . F o l l o w i n g our s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement which does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g o u r 
a u t h o r i t y under ORS 656.236 and OAR 438-09-001 e t seq. 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , SAIF s h a l l 
recommence payment o f te m p o r a r y o r permanent d i s a b i l i t y t h a t was s t a y e d by sub
m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RONDA A. CARLSON, Claimant 

WCB Case No. 90-01514 
ORDER ON REVIEW (REMANDING) 

Ch a r l e s R o b i n o w i t z , Claimant A t t o r n e y 
Foss, W h i t t y , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee H a r r i ' s o r d e r w h i c h d i s m i s s e d h e r 

r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e i s whether t h e H e a r i n g s D i v i s i o n had 
j u r i s d i c t i o n . We remand. 
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C l a i m a n t f i l e d a c l a i m f o r a s t r a i n e d l e f t w r i s t on May 15, 1989. The 
i n s u r e r i s s u e d a N o t i c e o f Claim Acceptance on May 23, 1989 a c c e p t i n g t h e c l a i m 
as n o n d i s a b l i n g . The n o t i c e a l s o c l o s e d t h e c l a i m . C l a i m a n t missed no t i m e 
f r o m work u n t i l June 8, 1989. 

On June 20, 1989, c l a i m a n t w r o t e t h e i n s u r e r s t a t i n g t h a t she had been 
l a i d - o f f due t o her w r i s t i n j u r y and a s k i n g f o r t i m e l o s s b e n e f i t s . On June 26, 
1989, h er t r e a t i n g d o c t o r n o t e d t h a t c l a i m a n t was capable o f m o d i f i e d work. Dr. 
B u t t e r s , an o r t h o p e d i s t , r e q u e s t e d a u t h o r i z a t i o n f o r s u r g e r y on November 27, 
1989. 

On December 15, 1989, c l a i m a n t ' s a t t o r n e y w r o t e t h e i n s u r e r s t a t i n g t h a t 
c l a i m a n t had n o t beer, a b l e t o work s i n c e June 8, 1989. He r e q u e s t e d t h a t t h e 
i n s u r e r pay t i m e l o s s b e n e f i t s . On December 29, 1990, t h e a t t o r n e y a g a i n w r o t e 
t h e i n s u r e r r e q u e s t i n g t h a t i t pay b i l l s f o r s e r v i c e s i n November. 

C l a i m a n t ' s a t t o r n e y r e q u e s t e d a h e a r i n g on January 18, 1990. He s p e c i f i e d 
t h e f o l l o w i n g i s s u e s : temporary t o t a l d i s a b i l i t y , m e d i c a l s e r v i c e s and p e n a l 
t i e s and a t t o r n e y f e e s . 

The i n s u r e r f i l e d a m o t i o n t o d i s m i s s on A p r i l 20, 1990. The m o t i o n t o 
d i s m i s s was based on c l a i m a n t ' s a l l e g e d f a i l u r e t o exhaust her remedies under 
ORS 656.268(8) "by r e q u e s t i n g a d e t e r m i n a t i o n from t h e D e partment.of I n s u r a n c e 
and F i n a n c e as t o whether her c l a i m i s d i s a b l i n g o r n o n - d i s a b l i n g . " 

C l a i m a n t ' s a t t o r n e y w r o t e t h e Department o f I n s u r a n c e and Finance (DIF) on 
May 4, 1990 r e q u e s t i n g t h a t t h e c l a i m be r e c l a s s i f i e d as d i s a b l i n g . C l a i m a n t 
opposed t h e m o t i o n t o d i s m i s s on t h e grounds t h a t t h e i n s u r e r had an o b l i g a t i o n 
t o seek r e c l a s s i f i c a t i o n based on t h e r e q u e s t s by c l a i m a n t . 

The R eferee d i s m i s s e d t h e r e q u e s t f o r h e a r i n g w i t h o u t p r e j u d i c e on May 25, 
1990. The o r d e r does n o t e x p l a i n t h e b a s i s f o r t h e d i s m i s s a l . No h e a r i n g oc
c u r r e d . C l a i m a n t r e q u e s t e d r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

We n o t e a t t h e o u t s e t t h a t t h e Referee had j u r i s d i c t i o n t o d e c i d e a l l t h e 
i s s u e s r a i s e d by c l a i m a n t ' s r e q u e s t f o r h e a r i n g . The i s s u e s o f t e m p o r a r y t o t a l 
d i s a b i l i t y , m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s a r e a l l m a t t e r s con
c e r n i n g a c l a i m and a r e , t h e r e f o r e , w i t h i n t h e j u r i s d i c t i o n o f t h e H e a r i n g s 
D i v i s i o n . There a r e no r e q u i r e m e n t s t h a t a d m i n i s t r a t i v e remedies be exhausted 
b e f o r e j u r i s d i c t i o n v e s t s over any o f th o s e i s s u e s as t h e y a r e s t a t e d i n c l a i m 
a n t ' s s p e c i f i c a t i o n o f i s s u e s . Because n e i t h e r p a r t y had an o p p o r t u n i t y t o 
p r e s e n t e v i d e n c e o r t o argue any o f th e s e i s s u e s , we conclu d e t h a t t h e r e c o r d 
has been i n c o m p l e t e l y developed. Remand i s w a r r a n t e d . 

We w r i t e t o c l a r i f y t h e r e c l a s s i f i c a t i o n q u e s t i o n . I n L i n d a Warner, 43 
Van N a t t a 159 ( 1 9 9 1 ) , we d i s t i n g u i s h e d between c l a i m s w h i c h were a l l e g e d l y e r r o 
n e o u s l y c l a s s i f i e d n o n d i s a b l i n g from t h e o u t s e t and c l a i m s w h i c h were o r i g i n a l l y 
c o r r e c t l y c l a s s i f i e d n o n d i s a b l i n g b u t which a l l e g e d l y became d i s a b l i n g w i t h i n 
one y e a r o f t h e i n j u r y . I n c l a i m s which a r e a l l e g e d l y e r r o n e o u s l y c l a s s i f i e d as 
n o n d i s a b l i n g , c l a i m a n t has t h e o b l i g a t i o n t o o b j e c t t o t h a t c l a s s i f i c a t i o n by 
r e q u e s t i n g a d e t e r m i n a t i o n from t h e E v a l u a t i o n S e c t i o n . Former ORS 656.262 
( 6 ) ( b ) ; 6 5 6 . 2 6 8 ( 8 ) . I n such cases, t h e d e t e r m i n a t i o n by E v a l u a t i o n i s a 
j u r i s d i c t i o n a l p r e r e q u i s i t e t o a r e q u e s t f o r h e a r i n g . Randy G. F i s h e r , 42 Van 
N a t t a 635 ( 1 9 9 0 ) . On t h e o t h e r hand, i n cases where, w i t h i n one y e a r o f t h e 
i n j u r y , c l a i m a n t contends t h a t t h e c l a i m has become d i s a b l i n g , t h e i n s u r e r must 
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i m m e d i a t e l y r e p o r t t h e c l a i m t o DIF; E v a l u a t i o n would t h e n d e t e r m i n e whether t h e 
c l a i m has become d i s a b l i n g . Warner, supra. 

I n t h i s case, t h e r e i s no a l l e g a t i o n t h a t t h e c l a i m was i n i t i a l l y e r r o 
n e o u s l y c l a s s i f i e d as n o n d i s a b l i n g . When i t was so c l a s s i f i e d , c l a i m a n t had 
l o s t no t i m e f r o m work. I t was o n l y l a t e r t h a t c l a i m a n t a l l e g e d t h a t t h e c l a i m 
became d i s a b l i n g . A t t h a t p o i n t , t h e i n s u r e r s h o u l d have r e p o r t e d t o DIF t h a t 
c l a i m a n t a l l e g e d t h a t t h e c l a i m had become d i s a b l i n g . There i s no i n d i c a t i o n i n 
t h i s r e c o r d t h a t t h e i n s u r e r r e p o r t e d t h e c l a i m t o DIF. However, c l a i m a n t d i d 
r e q u e s t t h a t DIF r e c l a s s i f y t h e c l a i m . 

T h i s m a t t e r i s remanded t o t h e P r e s i d i n g Referee t o a s s i g n t o a Re f e r e e t o 
d e t e r m i n e whether t h e i n s u r e r s u b m i t t e d t h e c l a i m t o DIF, t o d e t e r m i n e what 
a c t i o n DIF t o o k on c l a i m a n t ' s r e q u e s t f o r r e c l a s s i f i c a t i o n and t o h o l d a h e a r i n g 
on a l l m a t t e r s r a i s e d by c l a i m a n t ' s r e q u e s t f o r h e a r i n g and s p e c i f i c a t i o n o f 
i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 25, 1990 i s v a c a t e d . The case i s remanded 
t o t h e P r e s i d i n g R eferee f o r a c t i o n c o n s i s t e n t w i t h t h i s o r d e r . 

F e b r u a r y 7, 1991 C i t e as 43 Van N a t t a 246 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOB ANN AGUILAR, Claimant 
WCB Case No. 89-11086 

ORDER ON REVIEW 
Robert E. Nelson, Claimant A t t o r n e y 

Randolph H a r r i s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : ( 1) d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t as u n t i m e l y f i l e d ; and (2) u p h e l d t h e SAIF C o r p o r a 
t i o n ' s d e n i a l o f her a g g r a v a t i o n c l a i m f o r a l e f t w r i s t c o n d i t i o n . On r e v i e w , 
t h e i s s u e s a r e j u r i s d i c t i o n and a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e proceeded t o t h e m e r i t s o f t h e c l a i m , r e a s o n i n g t h a t t h e c l a i m 
was n o t compensable even i f c l a i m a n t c o u l d e s t a b l i s h "good cause" f o r h e r un
t i m e l y h e a r i n g r e q u e s t . We conclude t h a t c l a i m a n t has n o t shown good cause f o r 
her u n t i m e l y h e a r i n g r e q u e s t , and t h u s d e c i d e t h e case on t h a t b a s i s . 

A h e a r i n g r e q u e s t must be f i l e d w i t h i n 60 days a f t e r c l a i m a n t i s n o t i f i e d 
o f a d e n i a l . ORS 656.319 (1) (a) A r e q u e s t f i l e d a f t e r 60 days b u t n o t more 
t h a n 180 days a f t e r n o t i f i c a t i o n o f d e n i a l i s v a l i d i f t h e c l a i m a n t e s t a b l i s h e s 
t h a t she had "good cause." The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has 
been equa t e d t o t h e s t a n d a r d o f "mista k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e 
n e g l e c t " r e c o g n i z e d under ORCP 71B.(1) and former ORS 18.160. Anderson v. Pub
l i s h e r s Paper Co., 78 Or App 513, 517 r e v den 301 Or 666 ( 1 9 8 6 ) . See a l s o Brown 
v. EBI Companies, 289 Or 455 (19 8 0 ) . Claimant has t h e burden t o e s t a b l i s h good 
cause f o r f a i l u r e t o f i l e t i m e l y . Hempel v. SAIF, 100 Or App 68 ( 1 9 9 0 ) . 
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On March 29, 1989, SAIF i s s u e d a d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m , 
w h i c h was r e c e i v e d by c l a i m a n t on March 30, 1989. C l a i m a n t t e s t i f i e d t h a t on 
t h a t d a t e she t e l e p h o n e d SAIF t o i n q u i r e about t h e s t a t u s o f her c l a i m . 
C l a i m a n t f i l e d h er r e q u e s t f o r h e a r i n g on June 12, 1989. 

I t i s u n c o n t r o v e r t e d t h a t c l a i m a n t r e c e i v e d t h e d e n i a l . That she under
s t o o d h e r a g g r a v a t i o n c l a i m had been d e n i e d i s shown by t h e f a c t t h a t she c a l l e d 
SAIF on t h e same day she r e c e i v e d t h e d e n i a l t o co m p l a i n . C l a i m a n t t e s t i f i e d 
t h e r e a s o n she c a l l e d was t h a t she was upset because SAIF had i s s u e d a d e n i a l . 
C l a i m a n t f u r t h e r t e s t i f i e d t h a t t h e person t o whom she spoke a t SAIF s a i d t h a t 
she was u n f a m i l i a r w i t h t h e c l a i m , b u t f e l t t h a t t h e independent m e d i c a l exam
i n e r f o u n d no c a u s a l r e l a t i o n s h i p between her c u r r e n t p r o b lem and t h e compens
a b l e i n j u r y . C l a i m a n t t h e n went t o see her a t t o r n e y , b u t d i d n o t t e l l him about 
t h e d e n i a l l e t t e r . 

I n Diane T. Li n d h o l m , 42 Van N a t t a 447 (1 9 9 0 ) , t h e c l a i m a n t argued t h a t 
her r e l i a n c e on t h e o r a l s t a t e m e n t s o f a SAIF employee c o n s t i t u t e d good cause 
f o r h e r f a i l u r e t o t i m e l y f i l e a h e a r i n g r e q u e s t f r o m a d e n i a l . The Board h e l d 
t h a t as t h e c l a i m a n t was n o t t o l d by t h e SAIF employee t h a t h er c l a i m would be 
ac c e p t e d a f t e r t h e r e c e i p t o f a d d i t i o n a l i n f o r m a t i o n o r t h a t h er c l a i m would r e 
main open a f t e r t h e s t a t u t o r y t i m e f o r appeal had passed, t h e c l a i m a n t ' s r e l i 
ance on t h e SAIF employee's s t a t e m e n t s d i d n o t c o n s t i t u t e good cause. 

Here, SAIF i n no way r e p r e s e n t e d t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m would 
be a c c e p t e d o r remain open a f t e r t h e s t a t u t o r y t i m e f o r a p p e a l had passed. 
T h e r e f o r e , we do n o t f i n d t h a t t h i s c o n s t i t u t e s an ex c u s a b l e m i s t a k e . L i n d h o l m , 
s u p r a . See a l s o Cogswell v. SAIF, 74 Or App 234, 237 ( 1 9 8 5 ) . 

C l a i m a n t argues t h a t her f a i l u r e t o i n f o r m her a t t o r n e y o f t h e d e n i a l 
e s t a b l i s h e s an ex c u s a b l e m i s t a k e . We d i s a g r e e . Lack o f d i l i g e n c e does n o t 
c o n s t i t u t e good cause. Cogswell v. SAIF, supra. 

I n l i g h t o f t h e s e f a c t s , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r excusable n e g l e c t f o r her l a t e f i l i n g o f t h e 
h e a r i n g r e q u e s t . Thus, c l a i m a n t has f a i l e d t o e s t a b l i s h good cause. T h e r e f o r e , 
we l a c k j u r i s d i c t i o n t o reach t h e i s s u e o f c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n 
c l a i m . A c c o r d i n g l y , t h e Referee's o r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 5, 1989 i s a f f i r m e d . 

F e b r u a r y 7, 1991 . C i t e as 43 Van N a t t a 247 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LYN D. CRUZ, Claimant 
WCB Case No. 89-22135 

ORDER ON REVIEW 
Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Beers, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee L i p t o n ' s o r d e r 
t h a t : (1) s e t a s i d e i t s "de f a c t o " d e n i a l o f c l a i m a n t ' s neck i n j u r y c l a i m ; and 
(2) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e 
c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t y and 
r e l a t e d a t t o r n e y f e e s . We a f f i r m . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The company p i c n i c was a t r a d i t i o n a l event i n i t i a t e d and sponsored by t h e 
employer. A l l c o s t s were p a i d by t h e e m p l o y e r , . i n c l u d i n g f o o d , d r i n k , e t c . 
Management s c h e d u l e d and planned t h e e v e n t . As an a s s i s t a n t manager, c l a i m a n t 
was r e q u i r e d t o a t t e n d t h e p i c n i c and was p a i d f o r her t i m e . She was a s s i g n e d 
s p e c i f i c d u t i e s , w h i c h i n c l u d e d m o n i t o r i n g p a r t i c i p a n t s , m o n i t o r i n g t h e a l c o h o l 
c o nsumption o f employees and p o l i c i n g t h e p i c n i c area. The t u g - o f - w a r was an 
annual e v e n t a t t h e p i c n i c . 

ULTIMATE FINDING OF FACT 

C l a i m a n t i n j u r e d her neck w h i l e p e r f o r m i n g work d u t i e s f o r t h e employer. 
T h i s i n c i d e n t caused neck p a i n f o r w h i c h she r e c e i v e d m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

Course and Scope o f Employment 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s work d u t i e s were s u f f i c i e n t l y work-
r e l a t e d t o s u p p o r t c o m p e n s a b i l i t y . We agree. 

/ 

I n d e t e r m i n i n g whether t h e c l a i m i s compensable, t h e u l t i m a t e i s s u e i s 
whether c l a i m a n t ' s i n j u r y "arose o u t o f and i n t h e course o f employment." ORS 
656.005(7) ( a ) . I f t h e i n j u r y has s u f f i c i e n t work r e l a t i o n s h i p , t h e n i t a r i s e s 
o u t o f and i n t h e c o u r s e o f employment. Rogers v. SAIF, 289 Or 633, 643 ( 1 9 8 0 ) . 

Seven f a c t o r s have been i d e n t i f i e d t o d e t e r m i n e whether an i n j u r y i s work-
r e l a t e d : (1) whether t h e a c t i v i t y was f o r t h e b e n e f i t o f t h e employer; (2) 
whether t h e a c t i v i t y was c o n t e m p l a t e d by t h e employer and employee; (3) whether 
t h e a c t i v i t y was an o r d i n a r y r i s k o f , and i n c i d e n t a l t o , t h e employment; (4) 
whether t h e employee was p a i d f o r t h e a c t i v i t y ; (5) whether t h e a c t i v i t y was on 
t h e e mployer's p r e m i s e ; (6) whether t h e a c t i v i t y was d i r e c t e d by o r a c q u i e s c e d 
i n by t h e employer; and (7) whether t h e employee was on a p e r s o n a l m i s s i o n o f 
h i s own. M e l l i s v. McEwen, Hanna, G i s v o l d , 74 Or App 571, 575, r e v den 300 Or 
249 ( 1 9 8 5 ) . A l l o f t h e f a c t o r s may be c o n s i d e r e d ; no one f a c t o r i s d i s p o s i t i v e . 
M e l l i s , s u p r a ; Jack K. K y l e , 42 Van N a t t a 10 (1 9 9 0 ) , a f f ' d mem K y l e v. Timber-
l i n e Lodge, 104 Or App 218 (1 9 9 0 ) . 

The i n s u r e r argues t h a t c l a i m a n t ' s p a r t i c i p a t i o n i n t h e t u g - o f - w a r p r o 
v i d e d no d i r e c t b e n e f i t t o t h e employer. While t h e t u g - o f - w a r , p e r se, may n o t 
have b e n e f i t t e d t h e employer, t h e t u g - o f - w a r was merely i n c i d e n t a l t o c l a i m a n t ' s 
presence a t t h e p i c n i c . Her presence a t t h e p i c n i c was f o r t h e b e n e f i t o f t h e 
employer. The employer p a i d c l a i m a n t t o a t t e n d t h e p i c n i c t o m o n i t o r t h e p a r 
t i c i p a n t s , t o m o n i t o r a l c o h o l consumption and t o c l e a n up a f t e r w a r d s . These 
a c t i v i t i e s were f o r t h e employer's b e n e f i t . 

W h i l e i t i s n o t c l e a r t h a t t h e p a r t i e s s p e c i f i c a l l y c o n t e m p l a t e d t h e t u g -
o f - w a r , t h e employer e n t r u s t e d c l a i m a n t w i t h t h e d u t i e s o f h e l p i n g t o p l a n t h e 
p i c n i c , i n c l u d i n g a r r a n g i n g f o r door p r i z e s . Consequently, we i n f e r t h a t t h e 
employer and c l a i m a n t c o n t e m p l a t e d t h a t v a r i o u s a c t i v i t i e s would o c c u r a t t h e 
p i c n i c and t h a t employees, i n c l u d i n g c l a i m a n t , would p a r t i c i p a t e i n t h o s e 
a c t i v i t i e s . 

A t u g - o f - w a r i s c e r t a i n l y n o t an o r d i n a r y r i s k o f b e i n g an a s s i s t a n t 
manager o f a r e s t a u r a n t . However, g i v e n c l a i m a n t ' s s p e c i f i c a ssignments a t t h e 
p i c n i c , an i n j u r y i n t h e t u g - o f - w a r was i n c i d e n t a l t o c l a i m a n t ' s employment. 
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The company p i c n i c was a scheduled event w h i c h c l a i m a n t was r e q u i r e d t o 
a t t e n d , and f o r w h i c h she was p a i d . 

The company p i c n i c was n o t on t h e employer's premises. 

The employer, t h r o u g h i t s t o p e x e c u t i v e s , d i r e c t e d t h i s " s o c i a l " a c t i v i t y 
f r o m t h e p l a n n i n g s t a g e s t h r o u g h i t s i m p l e m e n t a t i o n , i n c l u d i n g c l a i m a n t ' s r o l e 
a t t h e p i c n i c . 

C l a i m a n t was n o t on a p e r s o n a l m i s s i o n o f her own. She was a t a company 
f u n c t i o n sponsored and funded by her employer which she was r e q u i r e d t o a t t e n d 
and f o r w h i c h she was p a i d . See C o l v i n v. I n d u s t r i a l I n d e m n i t y , 83 Or App 73 
( 1 9 8 6 ) . 

The overwhelming w e i g h t o f t h e s e f a c t o r s c o n v i n c e s us t h a t t h e r e i s a s i g 
n i f i c a n t w o r k - c o n n e c t i o n between t h e company p i c n i c and c l a i m a n t ' s employment. 
C o n s e q u e n t l y , t h e i n j u r y t h a t o c c u r r e d w h i l e engaging i n t h e a c t i v i t i e s o f t h e 
p a r t y , a r o s e o u t and i n t h e course o f c l a i m a n t ' s employment. 

C o m p e n s a b i l i t y 

The R eferee concl u d e d c l a i m a n t had e s t a b l i s h e d t h a t her neck i n j u r y was 
r e l a t e d t o t h e September 7, 1988 t u g - o f - w a r i n c i d e n t . We a gree. 

To e s t a b l i s h t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s neck i n j u r y , c l a i m a n t has 
t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t t h e September 7, 
1988 i n c i d e n t was a m a t e r i a l c o n t r i b u t i n g cause o f her d i s a b i l i t y o r need f o r 
m e d i c a l s e r v i c e s . See H a r r i s v. A l b e r t s o n ' s , I n c . , 65 Or App 254, 256-57 
( 1 9 8 3 ) . " M a t e r i a l c o n t r i b u t i n g cause" means a s u b s t a n t i a l cause, b u t n o t neces
s a r i l y t h e s o l e cause o r even t h e most s i g n i f i c a n t cause. Lobato v. SAIF, 75 Or 
App 4888, 492 ( 1 9 8 5 ) . 

The u n c o n t r a d i c t e d evidence e s t a b l i s h e s t h a t c l a i m a n t s u s t a i n e d a neck 
i n j u r y w h i l e p a r t i c i p a t i n g i n t h e September 7, 1988 t u g - o f - w a r . On September 8, 
1988, c l a i m a n t e x p e r i e n c e d neck s t i f f n e s s . Over t h e n e x t s e v e r a l days, her neck 
c o n d i t i o n worsened. Because o f i n c r e a s i n g p a i n , c l a i m a n t sought emergency room 
t r e a t m e n t , a t w h i c h t i m e she was t r e a t e d w i t h m e d i c a t i o n . S u b s e q u e n t l y , Dr. 
F l o w e r s became c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . He p r o v i d e d t r e a t m e n t f o r 
c l a i m a n t ' s neck and r i g h t arm p a i n from September 1988 t h r o u g h J u l y 19, 1989. 
I n J u l y 1989, Dr. Flowers r e f e r r e d c l a i m a n t t o t r e a t i n g surgeon, Dr. Rosenbaum. 
A subsequent MRI scan r e v e a l e d a l e f t C6-7 d i s c h e r n i a t i o n . C l a i m a n t underwent 
s u r g e r y on August 10, 1989. 

Under t h e c i r c u m s t a n c e s , we f i n d t h a t t h e r e c o r d e s t a b l i s h e s t h a t 
c l a i m a n t ' s September 7, 1988 t u g - o f - w a r i n c i d e n t m a t e r i a l l y c o n t r i b u t e d t o 
c l a i m a n t ' s neck i n j u r y and" need f o r m e d i c a l t r e a t m e n t . A c c o r d i n g l y , we f i n d 
t h a t c l a i m a n t has e s t a b l i s h e d by a preponderance o f t h e e v i d e n c e t h a t her neck 
i n j u r y i s compensable.-^ 

1 The Referee found t h a t t h e compensable i n j u r y was a m a t e r i a l cause o f 
t h e C6-7 d i s c h e r n i a t i o n . The p a r t i e s argue over t h a t f i n d i n g o f f a c t . We do 
n o t address t h o s e arguments because we conclude t h a t t h a t f a c t i s unnecessary t o 
d e c i d e t h e i s s u e i n t h i s case.. The s o l e c o m p e n s a b i l i t y i s s u e a t h e a r i n g was 
w hether t h e t u g - o f - w a r caused a compensable i n j u r y . Because i t o c c u r r e d i n t h e 
c o u r s e and scope o f c l a i m a n t ' s employment and because i t r e q u i r e d m e d i c a l t r e a t 
ment, i t was a compensable i n j u r y . The Referee d i d n o t need t o d e c i d e whether 
t h e C6-7 h e r n i a t i o n was r e l a t e d . 
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P e n a l t y and R e l a t e d A t t o r n e y Fees 

We adopt t h e Referee's r e a s o n i n g a s s o c i a t e d w i t h t h i s i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $1,300, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e com
p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . F u r t h e r , i n a s 
much as p e n a l t i e s and a t t o r n e y f e e s a r e n o t compensation f o r purposes o f ORS 
65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y d e f e n d 
i n g t h e Re f e r e e ' s o r d e r c o n c e r n i n g t h e s e i s s u e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 3, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e assessed a t t o r n e y f e e o f $1,300, payable by t h e i n s u r e r . 

F e b r u a r y 7, 1991 : C i t e as 43 Van N a t t a 250 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GAYLA GAGE, Claimant 
WCB Case No. 89-11624 

ORDER ON REVIEW 
C r a i n e & Love, Claimant A t t o r n e y s 
Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t i n c r e a s e d h e r 
unsc h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 9 p e r c e n t 
(28.8 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 18 p e r c e n t (57.6 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " U l t i m a t e F i n d i n g s o f F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) v a l u e d u r i n g t h e 
t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n was a 6, f o r w o r k i n g as a sewing 
machine s a l e s p e r s o n (DOT #270.352-010). 

C l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o p e r 
f o r m heavy work. She r e t u r n e d t o m o d i f i e d work. C l a i m a n t i s p e r m a n e n t l y r e 
s t r i c t e d f r o m l i f t i n g and c a r r y i n g over 15 pounds and she i s r e s t r i c t e d f r o m 
p e r f o r m i n g r e p e t i t i v e b e n d i n g , t w i s t i n g , s t o o p i n g , p u s h i n g and p u l l i n g a c t i v i 
t i e s . 

C l a i m a n t s u f f e r s f r o m a chro.nic c o n d i t i o n which l i m i t s r e p e t i t i v e use o f 
her back and s u s t a i n e d a permanent l o s s o f range o f m o t i o n r e s u l t i n g f r o m h er 
compensable i n j u r y . C l a i m a n t ' s d i s c b u l g e s a r e n o t c a u s a l l y r e l a t e d t o her com
pe n s a b l e back i n j u r y . 
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The Referee i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f r o m 9 p e r c e n t t o 18 p e r c e n t . We m o d i f y . 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on January 13, 1989. Her 
c l a i m was c l o s e d by a May 5, 1989 D e t e r m i n a t i o n Order. We a p p l y t h e " s t a n d a r d s " 
e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g c l a i m a n t ' s permanent 
d i s a b i l i t y . Former OAR 436-35-001 e t seer. Former OAR 436-35-270 t h r o u g h 436-
35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

The p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d t o t h e c a t e g o r i e s o f age 
(1) and e d u c a t i o n ( 2 ) , f o r a t o t a l a g e / e d u c a t i o n v a l u e o f 3. The p a r t i e s do 
d i s p u t e , however, t h e v a l u e s a s s i g n e d t o a d a p t a b i l i t y and i m p a i r m e n t . We t u r n 
t o t h o s e i s s u e s . 

A d a p t a b i l i t y 

The R eferee a n a l y z e d c l a i m a n t ' s a d a p t a b i l i t y based upon f o r m e r OAR 436-35-
3 1 0 ( 4 ) . We d i s a g r e e . 

C l a i m a n t t e s t i f i e d t h a t she was w o r k i n g as a s p i r i t u a l development t e a c h e r 
a t t h e t i m e o f h e a r i n g , w o r k i n g t h r e e days per week. T h i s f a c t has n o t been 
c o n t e s t e d by e i t h e r p a r t y . T h e r e f o r e , we f i n d t h a t c l a i m a n t r e t u r n e d t o modi
f i e d work. Consequently, c l a i m a n t ' s a d a p t a b i l i t y v a l u e s h o u l d be based on an 
a p p l i c a t i o n o f fo r m e r OAR 436-35-310(3). 

C l a i m a n t ' s a d a p t a b i l i t y , t h e r e f o r e , i s based on t h e d i f f e r e n c e between t h e 
p h y s i c a l c a p a c i t y necessary t o p e r f o r m her u s u a l and customary work and t h e 
p h y s i c a l c a p a c i t y r e q u i r e d t o p e r f o r m her m o d i f i e d j o b . Former OAR 436-35-
3 1 0 ( 3 ) . 

C l a i m a n t ' s u s u a l and customary work as a sewing machine s a l e s person r e 
q u i r e d t h e p h y s i c a l c a p a c i t y t o l i f t sewing machines w e i g h i n g up t o 75 pounds. 
T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i 
c a l c a p a c i t y t o p e r f o r m heavy work. See former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( a ) . 

C l a i m a n t was r e l e a s e d to- r e t u r n t o work and d i d r e t u r n t o work as a 
t e a c h e r . A t t h e t i m e o f h e a r i n g , c l a i m a n t had been w o r k i n g s a t i s f a c t o r i l y f o r 
a p p r o x i m a t e l y f o u r months. The v o c a t i o n a l assessment r e v e a l e d t h a t c l a i m a n t was 
ca p a b l e o f w o r k i n g between t h e l i g h t and se d e n t a r y c a t e g o r i e s o f work, r e l y i n g 
on c l a i m a n t ' s s t a t e m e n t o f b e i n g a b l e t o l i f t up t o 15 pounds on an o c c a s i o n a l 
b a s i s . The v o c a t i o n a l assessment acknowledged, however, c l a i m a n t ' s i n a b i l i t y t o 
p e r f o r m r e p e t i t i v e l y i n c e r t a i n a c t i v i t i e s . C l aimant t e s t i f i e d t h a t she was 
ca p a b l e o f l i f t i n g and c a r r y i n g up t o 5 pounds. F u r t h e r , t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t s u f f e r s from e x a c e r b a t i o n s whenever she p e r f o r m s 
r e p e t i t i v e b e n d i n g , t w i s t i n g , s t o o p i n g , p u s h i n g o r p u l l i n g a c t i v i t i e s . Given 
t h e s e r e s t r i c t i o n s , and t h e r e c o r d as a whole, we f i n d t h a t c l a i m a n t i s capable 
of p e r f o r m i n g s e d e n t a r y work. 

T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e , w h i c h i s t h e d i f f e r e n c e be
tween t h e s e d e n t a r y and heavy c a t e g o r i e s , i s 3. Former OAR 436-35-310(3). 

Im p a i r m e n t 

The R eferee f o u n d t h a t c l a i m a n t s u s t a i n e d permanent l o s s o f c e r v i c a l range 
of m o t i o n (5.5 p e r c e n t ) and t h a t she s u f f e r e d from a c h r o n i c c o n d i t i o n w h i c h 
l i m i t s r e p e t i t i v e use o f her back (5 p e r c e n t ) . N e i t h e r p a r t y c o n t e s t s c l a i m 
a n t ' s l o s t range o f m o t i o n o r her c h r o n i c c o n d i t i o n . The Re f e r e e f o u n d , how
e v e r , t h a t c l a i m a n t ' s d i s c b u l g e s were n o t c a u s a l l y r e l a t e d t o her compensable 
back i n j u r y . 
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C l a i m a n t contends s p e c i f i c a l l y t h a t she i s e n t i t l e d t o v a l u e s f o r h e r two 
d i s c b u l g e s . We d i s a g r e e . 

Any i n j u r y - r e l a t e d u n o p e r a t e d r u p t u r e b u l g e o r o t h e r d i s c derangement i s 
e n t i t l e d t o a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). C l a i m a n t must 
e s t a b l i s h a c a u s a l r e l a t i o n s h i p between her d i s c b u l g e s and her compensable i n 
j u r y , i . e . , she must show t h a t d i s a b i l i t y r e s u l t i n g f r o m i m p a i r m e n t presumed by 
t h e " s t a n d a r d s " t o r e s u l t from d i s c b u l g e s i s "due t o " t h e compensable i n j u r y . 
ORS 656.214(5) . 

C l a i m a n t ' s compensable i n j u r y o c c u r r e d i n December 1987. I t was n o t u n t i l 
a l m o s t one y e a r l a t e r , i n November 1988, t h a t c l a i m a n t was di a g n o s e d as h a v i n g 
two d i s c b u l g e s . F u r t h e r , t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has a h i s t o r y o f 
back problems stemming f r o m 1985. 

The o n l y m e n t i o n o f a c a u s a l c o n n e c t i o n between a d i s c p r o b l e m and c l a i m 
a n t ' s compensable i n j u r y i s - a b r i e f , A p r i l 1988 r e p o r t a u t h o r e d by c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , Dr. Anderson, i n which Anderson s t a t e d t h a t he had exam
i n e d c l a i m a n t and co n c l u d e d t h a t t h e r e was " d i s c i n v o l v e m e n t r e s u l t i n g f r o m 
[ c l a i m a n t ' s ] l i f t i n g i n j u r y . . ." (Ex. 7 ) . T h i s r e p o r t was a u t h o r e d a p p r o x i 
m a t e l y e i g h t months b e f o r e t h e MRI r e v e a l e d t h e e x i s t e n c e o f t h e two d i s c 
b u l g e s . We do f i n d Dr. Anderson's r e p o r t t o be p e r s u a s i v e , however, as i t i s 
c o n c l u s o r y and w i t h o u t e x p l a n a t i o n . Moe v. C e i l i n g Systems, 44 Or App 429 
( 1 9 8 0 ) . 

T h e r e f o r e , we f i n d t h a t c l a i m a n t has f a i l e d t o prov e t h a t h er two d i s c 
b u l g e s a r e c a u s a l l y r e l a t e d t o her 1987 compensable i n j u r y . C o n s e q u e n t l y , no 
v a l u e i s g i v e n f o r c l a i m a n t ' s d i s c b u l g e s . 

A f t e r c o m b i n i n g t h e v a l u e s f o r c l a i m a n t ' s l o s t range o f m o t i o n (5.5) and 
her c h r o n i c c o n d i t i o n ( 5 ) , we f i n d t h a t c l a i m a n t ' s t o t a l i m p a i r m e n t i s 10.2 
p e r c e n t . 

C omputation o f Unscheduled Permanent D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 2, t h e sum i s 
3. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e . 3 , t h e p r o d 
u c t i s 9. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 10.2, t h e r e 
s u l t i s 19.2 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-
3 5 - 2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t 
age. Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e 
" s t a n d a r d s " i s , t h e r e f o r e , 20 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 26, 1990 i s m o d i f i e d . I n a d d i t i o n t o 
t h e R e f e r e e ' s i n c r e a s e d award, c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) un
sch e d u l e d permanent d i s a b i l i t y , f o r a t o t a l o f 20 p e r c e n t (64 degrees) unsched
u l e d permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d , compensation c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e 
awarded by t h e Referee and Board o r d e r s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES L. HINES, Claimant 
WCB Case No. Cl-00203 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Parker & Bush, Claimant A t t o r n e y s 
A l i c e M. B a r t e l t , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On January 28, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i t exceeds t h e bounds o f t h e e x i s t i n g 
s t a t u t e s o r r u l e s . L o u i s R. Anaya. 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . The l i f e 
t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y e x c l u d e d from 
m a t t e r s w h i c h may be d i s p o s e d o f under ORS 656.236 and t h e r u l e s p r o m u l g a t e d 
t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed d i s p o s i t i o n r e c i t e s t h a t c l a i m a n t ' s compensable i n j u r y 
was t o h i s low back and l e f t t h i g h . The d i s p o s i t i o n t h e n p r o v i d e s t h a t t h e 
i n s u r e r w i l l c o n t i n u e t o accept and pay f o r m e d i c a l s e r v i c e s r e s u l t i n g f rom 
c l a i m a n t ' s low back s t r a i n . T h i s language c o u l d r e a s o n a b l y be i n t e r p r e t e d t o 
l i m i t c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 f o r t h e l e f t t h i g h 
i n j u r y . I n t h i s r e g a r d , we not e t h a t a l t h o u g h t h e d i s p o s i t i o n i t s e l f has one 
c l a i m number, t h e l e t t e r accompanying t h e proposed agreement r e f e r e n c e s two 
c l a i m numbers. 

I n a d d i t i o n , t h e proposed d i s p o s i t i o n p u r p o r t s t o r e l e a s e a l l w o r k e r s ' 
compensation b e n e f i t s , except m e d i c a l s e r v i c e s , b u t l a t e r r e c i t e s t h a t c l a i m a n t 
r e l e a s e s "any and a l l c l a i m s f o r compensation." (See p. 3, l i n e 14-16). The 
s t a t u o r y d e f i n i t i o n o f compensation i n c l u d e s m e d i c a l s e r v i c e s , t h e r e f o r e , t h i s 
language c o u l d a l s o be i n t e r p r e t e d as a l i m i t on c l a i m a n t ' s r i g h t t o r e c e i v e 
m e d i c a l s e r v i c e s . See ORS 656.005(8). 

F i n a l l y , OAR 436-60-145(2) r e q u i r e s t h e i n s u r e r o r s e l f - i n s u r e d employer 
p r o v i d e c l a i m a n t w i t h c e r t a i n i n f o r m a t i o n c o n c e r n i n g c l a i m s d i s p o s i t i o n agree
ments. OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( f ) r e q u i r e s t h a t a proposed agreement c o n t a i n a 
r e c i t a l t h a t such i n f o r m a t i o n was p r o v i d e d t o c l a i m a n t . S i m i l a r l y , OAR 436-60-
1 4 5 ( 4 ) ( g ) r e q u i r e s t h a t c l a i m a n t be p r o v i d e d w i t h a s p e c i f i e d n o t i c e i n p r o m i 
n e n t o r b o l d f a c e t y p e . OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) , however, r e q u i r e s t h e s p e c i f i e d 
n o t i c e t o be i n t h e proposed agreement as opposed t o m e r e l y r e c i t i n g t h a t 
c l a i m a n t has r e c e i v e d such n o t i c e . 

Here, a l t h o u g h t h e n o t i c e r e q u i r e d p u r s u a n t t o OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) i s i n 
t h e f i l e , i t i s n o t i n t h e a c t u a l agreement, nor i s i t i n c o r p o r a t e d i n t o t h e 
agreement. A proposed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d n o t i c e 
w i l l n o t be approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such 
an agreement i s deemed unreasonable as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; 
OAR 438-09- 0 2 0 ( 2 ) . 

For t h e reasons n o t e d above, we are unable t o approve t h e p a r t i e s ' p r o 
posed d i s p o s i t i o n . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would 
be w i l l i n g t o c o n s i d e r a r e v i s e d agreement. 
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Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

I T IS SO ORDERED. 

Feb r u a r y 7, 1991 \ C i t e as 43 Van N a t t a 254 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DON L. SILER, Claimant 
WCB Case No. 89-06735 

ORDER ON REVIEW (REMANDING) 
Roger J. Leo, Claimant A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t d i s m i s s e d 
c l a i m a n t ' s h e a r i n g r e q u e s t c o n c e r n i n g Farmers' d e n i a l o f c l a i m a n t ' s m e d i c a l 
s e r v i c e s c l a i m d a t e d June 8, 1989 and a g g r a v a t i o n c l a i m d a t e d August 2 1 , 1989, 
and r e l a t e d p e n a l t i e s and a t t o r n e y fees on t h e a f o r e m e n t i o n e d d e n i a l s . On 
r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We remand. 

FINDINGS OF FACT 

On September 13, 1985, c l a i m a n t s u s t a i n e d a compensable neck and low back 
i n j u r y w i t h Farmers' i n s u r e d . T h i s c l a i m was accepted as an Oregon w o r k e r s ' 
compensation c l a i m . The c l a i m was c l o s e d by D e t e r m i n a t i o n Order i n November 
1988, w i t h no award o f tem p o r a r y o r permanent d i s a b i l i t y . 

On A p r i l 1 1 , 1988, c l a i m a n t s u s t a i n e d a t r a u m a t i c compensable i n j u r y w i t h 
SAIF's i n s u r e d . The c o n d i t i o n was diagnosed as "acute t h o r a c i c lumbar s t r a i n . " 
T h i s c l a i m was ac c e p t e d under t h e j u r i s d i c t i o n o f t h e F e d e r a l Longshore Harbor 
Workers' Compensation A c t (LHWA). The c l a i m was c l o s e d i n March 1989, w i t h an 
award o f t e m p o r a r y and permanent d i s a b i l i t y . 

I n May 1989, c l a i m a n t sought t r e a t m e n t from Dr. Nelson f o r a l u m b o s a c r a l 
s p r a i n / s t r a i n w i t h compensatory t h o r a c i c and c e r v i c a l s p r a i n / s t r a i n . On June 8, 
1989 Farmers i s s u e d a d e n i a l o f m e d i c a l s e r v i c e s on t h e p r o c e d u r a l b a s i s t h a t 
c l a i m a n t had exceeded h i s a u t h o r i z e d number o f t r e a t i n g p h y s i c i a n s . 

By l e t t e r d a t e d J u l y 14, 1989, Dr. Nelson r e p o r t e d an a g g r a v a t i o n . I n an 
addendum t o t h i s l e t t e r , Dr. Nelson i n d i c a t e d t h a t c l a i m a n t ' s c o n d i t i o n was a 
r e s u l t o f work a c t i v i t i e s a t hi's p r e s e n t employment as an apart m e n t manager. 
Farmers d e n i e d t h e a g g r a v a t i o n c l a i m by l e t t e r d a t e d August 2 1 , 1989. 

Cl a i m a n t r e q u e s t e d a h e a r i n g . The i s s u e s were t h e November 1988 D e t e r m i 
n a t i o n O rder, t h e m e d i c a l s e r v i c e s d e n i a l o f June 8, 1989, and t h e a g g r a v a t i o n 
d e n i a l o f August 2 1 , 1989. 

At h e a r i n g on October 27, 1989, Farmers' moved t o d i s m i s s c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g on t h e June 8, 1989 and August 2 1 , 1989 d e n i a l s based on Olson 
v. EBI Companies, 78 Or App 261 (1986) and M i v i l l e v. SAIF, 76 Or App 603 
( 1 9 8 5 ) . A l t h o u g h o r a l argument was p r e s e n t e d on t h e m o t i o n , t h e R e f e r e e r e 
q u e s t e d t r i a l memoranda from t h e p a r t i e s . Consequently, t h e h e a r i n g d i d n o t go 
f o r w a r d , and no t e s t i m o n y was t a k e n . 
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By O p i n i o n and Order ( P a r t i a l D i s m i s s a l ) d a t e d November 2 1 , 1989, t h e Ref
e r e e g r a n t e d t h e Farmers' m o t i o n t o d i s m i s s c l a i m a n t ' s r e q u e s t f o r h e a r i n g on 
t h e June 1989 and August 1989 d e n i a l s , b u t c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
November 1988 D e t e r m i n a t i o n o r d e r was p r e s e r v e d . 

The h e a r i n g was r e s e t t o December 7, 1989. However, p r i o r t o h e a r i n g 
c l a i m a n t ' s m o t i o n f o r postponement was g r a n t e d , and t h e h e a r i n g d i d n o t go 
f o r w a r d . 

On December 18, 1989, c l a i m a n t r e q u e s t e d r e v i e w o f t h e O p i n i o n and Order 
( P a r t i a l D i s m i s s a l ) . 

On January 3, 1990, t h e h e a r i n g was reconvened on t h e s o l e i s s u e o f e x t e n t 
o f permanent p a r t i a l d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

The R eferee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on Farmers' d e n i a l o f 
m e d i c a l s e r v i c e s and a g g r a v a t i o n d e n i a l . I n so h o l d i n g , t h e Re f e r e e r e l i e d on 
Olson v. EBI Companies, 78 Or App 261 (1986) and M i v i l l e v. SAIF, 76 Or App 603 
(1 9 8 5 ) . The Referee h e l d t h a t , because c l a i m a n t ' s LHWA c l a i m i n d e p e n d e n t l y con
t r i b u t e d t o t h e c u r r e n t c o n d i t i o n f o r which compensation was soug h t , t h e SAIF 
C o r p o r a t i o n as t h e i n s u r e r f o r t h e LHWA c l a i m would be l i a b l e f o r h i s c o n d i t i o n . 
Inasmuch as t h e LHWA c l a i m was " e x t r a - j u r i s d i c t i o n a l , " t h e Re f e r e e c o n c l u d e d 
t h a t he d i d n o t have j u r i s d i c t i o n and d i s m i s s e d t h e c l a i m . We d i s a g r e e w i t h 
t h i s a n a l y s i s , and conclu d e t h a t d i s m i s s a l was improper. 

I n a s i t u a t i o n i n which subsequent o u t o f s t a t e employment i n d e p e n d e n t l y 
c o n t r i b u t e s t o a c o n d i t i o n f o r which w o r k e r s ' compensation b e n e f i t s a r e sought 
i n Oregon, t h e o r i g i n a l Oregon employer w i l l remain r e s p o n s i b l e i f t h e i n i t i a l 
Oregon employment c o n t i n u e s t o m a t e r i a l l y c o n t r i b u t e t o t h a t c o n d i t i o n . How
e v e r , t h i s r u l e o n l y a p p l i e s i f : (1) t h e c l a i m a n t had f i l e d a c l a i m i n t h e 
f o r e i g n j u r i s d i c t i o n where t h e second i n j u r y o c c u r r e d ; (2) t h a t c l a i m had been 
r e j e c t e d ; and (3) t h e e a r l i e r Oregon i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f 
t h e p r e s e n t d i s a b i l i t y . See Olson v. EBI Companies, 78 Or App 261 ( 1 9 8 6 ) ; 
M i v i l l e v. SAIF, 76 Or App 603 (1985). We agree t h a t t h e Olson and M i v i l l e 
cases a r e a p p l i c a b l e here. 

However, even though t h e Referee d i d n o t have j u r i s d i c t i o n o v e r SAIF's 
i n s u r e d , i t does n o t f o l l o w t h a t t h e forum l i k e w i s e d i d n o t have j u r i s d i c t i o n 
o v e r t h e i s s u e s b e f o r e i t . The c o m p e n s a b i l i t y o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
and a g g r a v a t i o n c l a i m were m a t t e r s c o n c e r n i n g a c l a i m . ORS 6 5 6 . 7 0 4 ( 3 ) . The 
Ref e r e e s h o u l d have proceeded t o t h e m e r i t s . 

A t t h e October 27, 1989 h e a r i n g , no t e s t i m o n y was t a k e n . A l t h o u g h we not e 
t h e r e c o r d c o n t a i n s t h e t r a n s c r i p t s o f t h e h e a r i n g h e l d on January 3, 1990, we 
d e c l i n e t o r e l y on c l a i m a n t ' s t e s t i m o n y . F i r s t , t h e i s s u e a t t h a t h e a r i n g was 
c o n f i n e d t o t h e permanent p a r t i a l d i s a b i l i t y i s s u e . The i s s u e o f c o m p e n s a b i l i t y 
was n o t addressed a t t h a t h e a r i n g . Second, t h e Referee's O p i n i o n and Order 
( P a r t i a l D i s m i s s a l ) was i s s u e d November 21, 1989, p r i o r t o t h e c o n v e n i n g o f t h e 
second h e a r i n g . Thus, inasmuch as t h e Referee d i d n o t have t h e b e n e f i t o f 
c l a i m a n t ' s t e s t i m o n y a t t h e t i m e he rende r e d h i s o p i n i o n , we cannot r e l y on t h i s 
m a t e r i a l i n our d e l i b e r a t i o n s . F i n a l l y , we a l s o n o t e t h e O p i n i o n and Order 
( P a r t i a l D i s m i s s a l ) had been appealed on December 18, 1989, a g a i n , p r i o r t o t h e 
January 3, 1990 h e a r i n g . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
656 . 2 9 5 ( 5 ) . Here, we f i n d t h a t t h e r e c o r d has been i n a d e q u a t e l y d e v e l o p e d i n 
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o r d e r f o r us t o proceed t o t h e m e r i t s inasmuch as t h e p a r t i e s d i d n o t have t h e 
b e n e f i t o f p r e s e n t i n g t h e i r case as t h e y would have on October 27, 1989. Ac
c o r d i n g l y , we remand t h e case f o r h e a r i n g on t h e m e r i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 2 1 , 1989 i s r e v e r s e d . C l a i m a n t ' s h e a r 
i n g r e q u e s t w i t h r e s p e c t t o Farmers' d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m 
d a t e d June 8, 1989 and a g g r a v a t i o n c l a i m d a t e d August 2 1 , 1989 i s r e i n s t a t e d , 
and t h e case i s remanded t o Referee S c h u l t z f o r h e a r i n g , c o n s i s t e n t w i t h t h e i n 
s t r u c t i o n s i n o u r o p i n i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARTY A. SPENCER, Claimant 

WCB Case No. 89-23618 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t i n c r e a s e d h i s 
s c h e d u l e d permanent d i s a b i l i t y award f o r t h e l o s s o f use o r f u n c t i o n o f h i s l e f t 
hand f r o m 59 p e r c e n t (88.5 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 65 
p e r c e n t (97.5 d e g r e e s ) * On r e v i e w , t h e i s s u e i s e x t e n t o f sc h e d u l e d permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " as our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n o f t h e Referee's " O p i n i o n " w h i c h f o u n d c l a i m a n t 
e n t i t l e d t o 65 p e r c e n t scheduled permanent d i s a b i l i t y under an a p p l i c a t i o n o f 
t h e " s t a n d a r d s . " We conclu d e t h a t c l a i m a n t i s e n t i t l e d t o a g r e a t e r award o f 
sch e d u l e d permanent d i s a b i l i t y , and mo d i f y t h e Referee's award. 

The R e f e r e e fo u n d t h a t t h e r e was no c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t ' s d i s a b i l i t y was g r e a t e r t h a n t h a t c a l c u l a t e d under t h e s t a n d a r d s . We 
d i s a g r e e . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
ORS 656.283(7) and 656.295( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t i s p r e v e n t e d from p e r f o r m i n g g r a s p i n g 
a c t i v i t i e s , i . e . , f u n c t i o n a l g r o s s , c y l i n d e r o r hook t y p e g r a s p i n g . I n a d e q u a t e 
s o f t t i s s u e s u r r o u n d s c l a i m a n t ' s d i s t a l p o r t i o n o f t h e p r o x i m a l p h a l a n x o f t h e 
l i t t l e f i n g e r and t h e r e a r e a t l e a s t two neuromas on t h e l i t t l e f i n g e r w h i c h 
cause m e c h a n i c a l trauma. (Ex. 1 7 ) . Claimant a l s o s u f f e r s f r o m a v i b r a t o r y i n 
t o l e r a n c e and im p a i r m e n t f r o m "dynamic f u n c t i o n i n terms o f b e i n g a b l e t o h o l d 
o b j e c t s such as a r u n n i n g c h a i n saw, i n a s a f e manner." (Ex. 3 5 ) . F u r t h e r , 
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c l a i m a n t has " a t r o p h y o f h i s f o r e a r m " which r e l a t e s t o t h e "non-use o f t h e 
f l e x o r d i g i t o r u m s u b l i m u s and f l e x o r d i g i t o r u m p r o f u n d u s m u s c u l a t u r e . " (Ex. 
35 ) . Dr. J e w e l l e x p l a i n e d t h a t c l a i m a n t ' s e i g h t tendons were c u t and have r e 
t r a c t e d back i n t o t h e f o r e a r m and are l i t e r a l l y u s e l e s s , as t h e y do n o t a t t a c h 
t o any bony s t r u c t u r e . F i n a l l y , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he s u s t a i n e d a 
l o s s o f s t r e n g t h i n h i s l e f t arm due t o h i s i n j u r y . None o f t h e s e t y p e s o f im
p a i r m e n t a r e r a t a b l e under t h e " s t a n d a r d s . " 

A f t e r o ur r e v i e w o f t h e r e c o r d , and a f t e r c o n s i d e r i n g c l a i m a n t ' s t e s t i m o n y 
and h i s problems a s s o c i a t e d w i t h g r a s p i n g , mechanical trauma, v i b r a t o r y i n t o l e r 
ance, and h i s g e n e r a l l o s s o f l e f t arm s t r e n g t h due t o a t r o p h y and non-use, we 
a r e c o n v i n c e d t h a t t h e r e c o r d , as a whole, e s t a b l i s h e s by c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t c l a i m a n t s u f f e r s permanent d i s a b i l i t y i n excess o f t h a t amount 
awarded by an a p p l i c a t i o n o f t h e s t a n d a r d s . T h e r e f o r e , we f i n d t h a t c l a i m a n t i s 
e n t i t l e d t o a t o t a l o f 75 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e l o s s o f 
use o r f u n c t i o n o f h i s l e f t hand. 

ORDER 

The Referee's o r d e r d a t e d A p r i l 30, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Refere e ' s award, c l a i m a n t i s awarded 10 p e r c e n t (15 degrees) s c h e d u l e d permanent 
d i s a b i l i t y , f o r a t o t a l o f 75 p e r c e n t (112.5 degrees) s c h e d u l e d permanent d i s 
a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h i s l e f t hand. C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r . How
e v e r , t h e t o t a l a t t o r n e y f e e awarded by t h i s o r d e r and t h e R e f e r e e ' s o r d e r s h a l l 
n o t exceed $3,800. 

F e b r u a r y 7, 1991 C i t e as 43 Van N a t t a 257 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS P. UNDERWOOD, Claimant 

WCB Case No. 90-05925 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee O t t o ' s o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s head i n j u r y c l a i m . W i t h i t s a p p e l l a n t ' s b r i e f , 
SAIF has e n c l o s e d a r e p o r t n o t o t h e r w i s e i n c l u d e d i n t h e r e c o r d . We t r e a t such 
a s u b m i s s i o n as a m o t i o n t o remand f o r t h e t a k i n g of. a d d i t i o n a l e v i d e n c e . On 
r e v i e w , t h e i s s u e s a r e remand and whether c l a i m a n t ' s i n j u r y a r o s e o u t o f and i n 
t h e c o u r s e o f h i s employment. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t worked as a t i r e salesman i n e a s t e r n Oregon. H i s employer had 
two s t o r e s , one i n Pe n d l e t o n and one i n M i l t o n - F r e e w a t e r . A l t h o u g h he l i v e d i n 
M i l t o n - F r e e w a t e r , he worked a t t h e Pendle t o n s t o r e , w h i c h had f o u r salesmen 
i n c l u d i n g h i m s e l f . H i s d u t i e s i n c l u d e d r e p a i r i n g , s e l l i n g and, on o c c a s i o n , 
t r a n s p o r t i n g t i r e s . 

I n A p r i l 1989, t h e employer d e v i s e d s a l e s r o u t e s f o r i t s employees. 
C l a i m a n t was g i v e n t h e t e r r i t o r y between Pend l e t o n and M i l t o n - F r e e w a t e r and, as 
w i t h a l l t h e salesmen, was g r a n t e d wide d i s c r e t i o n as t o where and when t o con
t a c t c u s t o m e r s . A t t i m e s , he was c a l l e d away from home on s e r v i c e c a l l s d u r i n g 
n o n w o r k i n g h o u r s . When t h a t o c c u r r e d , he was a l l o w e d t o use h i s p e r s o n a l t r u c k 
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o r one o f t h e employer's l a r g e s e r v i c e t r u c k s . The employer had no w r i t t e n 
p o l i c y r e g a r d i n g t h e payment f o r s a l e s r o u t e m i l e a g e ; however, i t w o uld occa
s i o n a l l y r e i m b u r s e t h e salesmen. 

On o c c a s i o n , t h e M i l t o n - F r e e w a t e r s t o r e r e q u e s t e d t i r e s f r o m t h e P e n d l e t o n 
s t o r e . Because c l a i m a n t ' s p i c k u p was equipped t o c a r r y t i r e s , t h e employer f r e 
q u e n t l y asked c l a i m a n t t o t a k e t h e r e q u e s t e d t i r e s home w i t h him and d e l i v e r 
them t o t h e M i l t o n - F r e e w a t e r s t o r e . I f t h e t i r e s were n o t needed t h a t e v e n i n g , 
c l a i m a n t was a l l o w e d t o t a k e them t o h i s r e s i d e n c e and d e l i v e r them t h e f o l l o w 
i n g m o r n i n g . 

I n J u l y 1989, t h e employer implemented a d r u g and a l c o h o l p o l i c y t h a t p r o 
h i b i t e d employees f r o m r e p o r t i n g f o r d u t y o r p e r f o r m i n g work w h i l e under t h e i n 
f l u e n c e o f any d r u g , a l c o h o l i c beverage o r i n t o x i c a n t . Employees who f a i l e d t o 
comply w i t h t h e p o l i c y were s u b j e c t t o d i s c i p l i n e , i n c l u d i n g t e r m i n a t i o n . On a 
few o c c a s i o n s d u r i n g 1989, c l a i m a n t ' s s u p e r v i s o r d e t e c t e d a l c o h o l on c l a i m a n t ' s 
b r e a t h when he a r r i v e d f o r work i n t h e morning. He c o n f r o n t e d c l a i m a n t and 
asked i f i t was g o i n g t o be a problem. C l a i m a n t , an a d m i t t e d a l c o h o l i c , s t a t e d 
t h a t i t w o u l d n o t and t h e r e a f t e r d i d n o t a r r i v e a t work w i t h a l c o h o l on h i s 
b r e a t h . C l a i m a n t l a t e r r e c e i v e d a copy o f t h e p o l i c y and b e l i e v e d t h a t he c o u l d 
be f i r e d i f he c a l l e d upon a customer under t h e i n f l u e n c e . 

J e f f Snook worked f o r t h e employer a t t h e M i l t o n - F r e e w a t e r s t o r e . When • 
b u s i n e s s was slow, he o c c a s i o n a l l y accompanied c l a i m a n t t o t h e P e n d l e t o n s t o r e 
i n an a t t e m p t t o work some a d d i t i o n a l hours. Such was t h e case on J a n u a r y 22, 
1990. C l a i m a n t p i c k e d up Snook i n M i l t o n - F r e e w a t e r t h a t morning and d r o v e t o 
P e n d l e t o n . However, b u s i n e s s was slow i n P e n d l e t o n as w e l l and a manager t o l d 
Snook t o l e a v e a t noon. Because c l a i m a n t was Snook's r i d e home, t h e manager 
t o l d c l a i m a n t t o t a k e Snook home, d e l i v e r some t i r e s t o t h e M i l t o n - F r e e w a t e r 
s t o r e and c a l l on customers on h i s s a l e s r o u t e . 

C l a i m a n t and Snook l e f t P e n d l e t o n a t a p p r o x i m a t e l y 12:15 p.m. B e f o r e 
l e a v i n g town, however, t h e y stopped a t a s t o r e and bought a s i x - p a c k o f b e e r , 
w h i c h t h e y d r a n k w h i l e c l a i m a n t drove. Before a r r i v i n g a t M i l t o n - F r e e w a t e r , 
t h e y a l s o t o o k a d e t o u r t o Weston, where t h e y a r r i v e d a t a p p r o x i m a t e l y 1:20 p.m. 
I n Weston, t h e y stopped a t t h e Blue Mountain Tavern and each had an e i g h t - o u n c e 
g l a s s o f b e e r . The t a v e r n was t o o busy, however, and t h e y soon l e f t f o r t h e 
Longhorn T a v e r n , where t h e y p l a y e d p o o l and consumed between e i g h t and t e n 
g l a s s e s o f b e e r . 

C l a i m a n t and Snook l e f t t h e Longhorn a t a p p r o x i m a t e l y 4 p.m. Snook asked 
i f he c o u l d d r i v e c l a i m a n t ' s t r u c k , and drove them t o h i s home i n M i l t o n -
F r e e w a t e r . C l a i m a n t t h e n resumed t h e wheel and proceeded t o h i s house. S h o r t l y 
a f t e r he had passed h i s employer's M i l t o n - F r e e w a t e r s t o r e , c l a i m a n t s u d d e n l y 
v e e r e d a c r o s s f o u r l a n e s o f t r a f f i c and c o l l i d e d head-on w i t h a n o t h e r t r u c k . 

C l a i m a n t was n o t w e a r i n g a s e a t b e l t a t t h e t i m e o f t h e c o l l i s i o n and s u f 
f e r e d a s e v e r e c l o s e d head i n j u r y w i t h l e f t t e m p o r a l s k u l l f r a c t u r e . He immedi
a t e l y was t a k e n t o a h o s p i t a l , where a n e u r o l o g i c a l e x a m i n a t i o n f o u n d him t o be 
i n a S c a l e V I Glasgow coma. Blood t e s t s r e v e a l e d an e l e v a t e d a l c o h o l l e v e l and 
t h e p r e sence o f b a r b i t u r a t e s . 

CONCLUSIONS OF LAW AND OPINION 

P r e l i m i n a r y i s s u e s 

B e f o r e we r e a c h t h e c e n t r a l i s s u e on r e v i e w , t h a t i s , whether c l a i m a n t ' s 
i n j u r y a r o s e o u t o f and i n t h e course o f h i s employment, we must address two 
p r e l i m i n a r y i s s u e s . F i r s t , i n h i s b r i e f , c l a i m a n t has moved t o s t r i k e a docu 
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ment t h a t was a t t a c h e d and s u b m i t t e d w i t h SAIF's a p p e l l a n t b r i e f . The document, 
w h i c h was n o t a d m i t t e d i n t h e e v i d e n t i a r y r e c o r d , i s a l e t t e r f r o m t h e a s s i s t a n t 
d i r e c t o r o f m e d i c a l r e c o r d s a t S t . Mary M e d i c a l Center. The l e t t e r e x p l a i n s how 
a measurement o f m i l l i g r a m s o f e t h a n o l per d e c i l i t e r t r a n s l a t e s i n t o a measure
ment o f p e r c e n t b l o o d a l c o h o l . 

The Board's r e v i e w i s l i m i t e d t o t h e r e c o r d developed by t h e R e f e r e e . We 
may remand t o t h e Referee f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e i f we d e t e r m i n e 
t h a t t h e r e c o r d has been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . ORS 656.295(5). To m e r i t remand, however, i t must be shown t h a t t h e 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f h e a r i n g . Compton 
v. Weyerhaeuser Co., 301 Or 641 (1986). SAIF has made no such showing. More
o v e r , we c o n s i d e r t h e r e c o r d c o m p l e t e l y and s u f f i c i e n t l y d e v e l o p e d . Conse
q u e n t l y , remand i s n o t w a r r a n t e d . A c c o r d i n g l y , we e x c l u d e t h e document con
t a i n e d i n t h e i n s u r e r ' s b r i e f and do n o t c o n s i d e r i t on r e v i e w . 

Second, i n i t s b r i e f , SAIF contends t h a t i t was p r e j u d i c e d by t h e Ref
e r e e ' s acceptance o f c l a i m a n t ' s u n s o l i c i t e d w r i t t e n c l o s i n g b r i e f . The r e c o r d 
r e v e a l s t h a t , two days a f t e r h e a r i n g , c l a i m a n t ' s a t t o r n e y s e n t a l e t t e r t o t h e 
R e f e r e e c o r r e c t i n g a l e g a l c i t a t i o n mentioned a t t h e h e a r i n g . The a t t o r n e y t h e n 
proceeded w i t h a f i v e - p a g e c l o s i n g argument, i n c o r p o r a t i n g a 20-page memorandum 
o f law. The Referee e v i d e n t l y c o n s i d e r e d t h e u n s o l i c i t e d b r i e f and i s s u e d h i s 
o r d e r 10 days l a t e r , b e f o r e r e c e i v i n g SAIF's r e p l y . 

We r e c o g n i z e t h a t i t i s w i t h i n t h e Referee's d i s c r e t i o n whether t o r e c e i v e 
c l o s i n g arguments, as w e l l as whether t h e y w i l l be c o n s i d e r e d . We n o t e , how
e v e r , t h a t under ORS 656.283(7), a Referee i s t o conduct a h e a r i n g i n a "manner 
t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . " T h e r e f o r e , we recommend t h a t , i f an un
s o l i c i t e d w r i t t e n argument i s c o n s i d e r e d , a Referee s h o u l d p e r m i t a t i m e l y r e 
sponse b e f o r e i s s u i n g an o r d e r . 

I n any e v e n t , t h i s m a t t e r i s now b e f o r e t h e Board and b o t h p a r t i e s have 
had an o p p o r t u n i t y t o submit w r i t t e n arguments f o r c o n s i d e r a t i o n . Thus, we de
c l i n e t o g r a n t SAIF's r e q u e s t t h a t t h i s case be remanded t o t h e R e f e r e e . 
R a t h e r , h a v i n g r e v i e w e d t h e arguments, we proceed w i t h our a n a l y s i s . 

C o m p e n s a b i l i t y 

The R eferee concluded t h a t c l a i m a n t ' s head i n j u r y was compensable and s e t 
a s i d e SAIF's d e n i a l . We d i s a g r e e . 

To e s t a b l i s h c o m p e n s a b i l i t y , c l a i m a n t must pro v e t h a t h i s i n j u r y arose o u t 
o f and i n t h e course o f h i s employment, t h a t i s , t h a t t h e r e l a t i o n s h i p between 
h i s i n j u r y and h i s employment i s s u f f i c i e n t t o a l l o w compensation. See ORS 
6 5 6 . 0 0 5 ( 8 ) ( a ) ; Rogers v. SAIF, 289 Or 633 ( 1 9 8 0 ) . G e n e r a l l y , under t h e " g o i n g 
and coming" r u l e , i n j u r i e s * s u s t a i n e d w h i l e t r a v e l l i n g t o and f r o m work a r e n o t 
compensable. SAIF v. Reel, 303 Or 210 ( 1 9 8 7 ) . However, an i n j u r y may become 
compensable i f such t r a v e l i s e s s e n t i a l l y p a r t o f t h e employment. Gwin v. 
L i b e r t y N o r t h w e s t , 105 Or App 171 (1991). 

Here, on t h e d a t e o f t h e a c c i d e n t , c l a i m a n t had been i n s t r u c t e d t o t r a v e l 
t o t h e M i l t o n - F r e e w a t e r s t o r e , d e l i v e r some t i r e s , d r o p o f f an employee and c a l l 
on customers i n t h e area. Had c l a i m a n t proceeded t o M i l t o n - F r e e w a t e r and done 
as i n s t r u c t e d , h i s i n j u r y would l i k e l y be compensable as b e i n g w i t h i n t h e course 
and scope o f employment. However, t h e q u e s t i o n a r i s e s whether c l a i m a n t ' s p e r 
s o n a l a c t i v i t i e s removed h i m s e l f from t h e scope o f employment. 

P r o f e s s o r Larson o f f e r s t h e f o l l o w i n g : 
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"An employee who has t h e r i g h t t o have h i s homeward 
j o u r n e y c o v e r e d cannot, so t o speak, p u t t h a t r i g h t i n 
t h e bank i n d e f i n i t e l y and cash i t a t whatever f u t u r e 
t i m e s u i t s h i s convenience. The sheer amount o f t i m e 
e l a p s e d i s bound t o i n f l u e n c e t h e c o u r t s i n t h e s e 
cases. * * * o t h e r f a c t o r s i n a d d i t i o n t o t i m e t h a t 
m i g h t i n f l u e n c e t h e r e s u l t would i n c l u d e t h e amount o f 
r i s k added by t h e p e r s o n a l a c t i v i t i e s , such as d r i n k 
i n g , t h e n a t u r e o f t h e j o b , and t h e e x t e n t t o w h i c h 
t h e r e may be found an i d e n t i f i a b l e moment i n t i m e a t 
w h i c h t h e work d u t i e s end and t h e c l o c k b e g i n s t o r u n 
on t h e d e v i a t i o n . " (Emphasis s u p p l i e d . ) - 1 L a r s o n s , 
Workermen's Compensation Law 294.69-294.71, 19.29 
(1972) 

The c o u r t addressed t h i s i s s u e i n Fowers v. SAIF, 17 Or App 189 ( 1 9 7 4 ) . 
There, t h e c l a i m a n t was a g e n e r a l manager f o r t h e employer and was a u t h o r i z e d t o 
use h i s own v e h i c l e f o r b u s i n e s s purposes. W h i l e h i s employer d i d n o t condone 
d r i n k i n g a l c o h o l on t h e j o b , t h e y assumed and expected t h a t t h e n a t u r e o f t h e 
work was such t h a t , on o c c a s i o n , t h e c l a i m a n t would do b u s i n e s s o v e r d r i n k s . 

On t h e day i n q u e s t i o n , t h e c l a i m a n t a r r i v e d a t h i s o f f i c e i n V a l e , Oregon 
and d r o v e t o O n t a r i o , Oregon t o see a customer. At about 2 p.m., he went t o a 
r e s t a u r a n t where he had l u n c h and some a l c o h o l i c d r i n k s . S h o r t l y a f t e r he had 
l e f t t h e r e s t a u r a n t , on a d i r e c t r o u t e from O n t a r i o t o h i s home i n V a l e , t h e 
c l a i m a n t was k i l l e d i n a motor v e h i c l e a c c i d e n t . C l a i m a n t ' s b l o o d a l c o h o l 
c o n t e n t was .18 p e r c e n t a t t h e t i m e o f h i s d e a t h . 

The i n s u r e r i n Fowers d e n i e d a c l a i m f o r compensation, a r g u i n g t h a t , p r i o r 
t o h i s a c c i d e n t , t h e c l a i m a n t had abandoned h i s employment, b o t h by v i r t u e o f h i s 
d e l i b e r a t e i n t e n t t o do so and by v i r t u e o f h i s i n t o x i c a t i o n a t t h e t i m e o f t h e 
a c c i d e n t . The c o u r t r e j e c t e d t h e argument, h o l d i n g t h a t , i f t h e c l a i m a n t "had 
been an employee w i t h s p e c i f i c , w e l l - d e f i n e d d u t i e s and w i t h o u t t h e w i de l a t i t u d e 
o f a g e n e r a l manager, we m i g h t w e l l h o l d t h a t under t h e c i r c u m s t a n c e s i n t h i s 
case t h e r e had been such an abandonment as t o d e f e a t coverage, t h a t i s n o t t h e 
case h e r e . " Fowers v. SAIF, supra a t 192. 

L i k e t h e c l a i m a n t i n Fowers, c l a i m a n t here was n o t an employee w i t h spe
c i f i c , w e l l d e f i n e d d u t i e s . A l t h o u g h he was g i v e n s p e c i f i c i n s t r u c t i o n s on t h e 
day i n q u e s t i o n , he e n j o y e d wide d i s c r e t i o n i n c o n d u c t i n g b u s i n e s s . Consequent
l y , a mere d e l a y i n commencing h i s b u s i n e s s a c t i v i t i e s would l i k e l y n o t have been 
enough t o remove him f r o m coverage. 

U n l i k e t h e employer i n Fowers, however, t h e employer here d i d n o t assume o r 
e x p e c t t h a t c l a i m a n t would do bu s i n e s s over d r i n k s . To t h e c o n t r a r y , i t e x p r e s s 
l y p r o h i b i t e d employees from p e r f o r m i n g work w h i l e under t h e i n f l u e n c e o f any 
d r u g , a l c o h o l i c beverage o r i n t o x i c a n t . C laimant was aware o f t h a t p o l i c y and 
knew t h a t he c o u l d be f i r e d i f he c a l l e d upon a customer w h i l e under t h e i n f l u 
ence. C o n s e q u e n t l y , when c l a i m a n t spent t h e e n t i r e a f t e r n o o n d r i n k i n g , he n o t 
o n l y d e p a r t e d f r o m t h e course o f h i s employment, he n e c e s s a r i l y abandoned i t . 

C l a i m a n t argues t h a t , a l t h o u g h t h e employer had a d r u g and a l c o h o l p o l i c y , 
t h e r e i s no e v i d e n c e t h a t t h e p o l i c y was e n f o r c e d . We d i s a g r e e . The r e c o r d r e 
v e a l s t h a t , on a few o c c a s i o n s d u r i n g 1989, a s u p e r v i s o r d e t e c t e d a l c o h o l on 
c l a i m a n t ' s b r e a t h when he a r r i v e d f o r work i n t h e morning. W h i l e c l a i m a n t was 
n o t f o r m a l l y d i s c i p l i n e d f o r h i s a c t i o n s , h i s s u p e r v i s o r d i d c o n f r o n t him and 
asked i f i t was g o i n g t o be a problem. Claimant i n d i c a t e d t h a t i t w o u ld n o t and 
t h e r e a f t e r d i d n o t a r r i v e a t work w i t h a l c o h o l on h i s b r e a t h . Moreover, c l a i m a n t 
l a t e r r e c e i v e d a w r i t t e n copy o f t h e employer's d r u g and a l c o h o l p o l i c y and 
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acknowledged t h a t he was aware t h a t he c o u l d be t e r m i n a t e d i f he v i o l a t e d t h a t 
p o l i c y . A c c o r d i n g l y , c o n t r a r y t o c l a i m a n t ' s a s s e r t i o n , we f i n d t h a t t h e p o l i c y 
was, i n f a c t , e n f o r c e d . 

As a f i n a l m a t t e r , we not e t h a t i t i s unnecessary t o d e t e r m i n e whether 
c l a i m a n t was i n t o x i c a t e d a t t h e t i m e o f i n j u r y , o r whether t h e motor v e h i c l e 
a c c i d e n t was, i n f a c t , a r e s u l t o f c l a i m a n t ' s consumption o f a l c o h o l . Rather, 
f o r purposes o f t h i s a n a l y s i s , our i n q u i r y has been fo c u s e d on whether c l a i m a n t ' s 
a d m i t t e d consumption o f a l c o h o l v i o l a t e d h i s s u p e r v i s o r ' s e n f o r c e d d r u g and 
a l c o h o l p o l i c y . 

I n s h o r t , c l a i m a n t ' s i n j u r y o c c u r r e d a f t e r a nonbusiness d e l a y o f a t l e a s t 
f o u r and a h a l f h o u r s , d u r i n g which t i m e he consumed a s u b s t a n t i a l amount o f 
a l c o h o l . We f i n d t h a t t h o s e a c t i o n s , c o u p l e d w i t h t h e employer's e n f o r c e d p o l i c y 
t h a t s p e c i f i c a l l y p r o h i b i t e d t h e consumption o f a l c o h o l w h i l e w o r k i n g , removed 
him f r o m t h e course o f employment. Consequently, we co n c l u d e t h a t c l a i m a n t ' s i n 
j u r y d i d n o t a r i s e "out o f and i n t h e course o f employment." See 
ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) ; O'Connell v. SAIF, 19 Or App 735 ( 1 9 7 4 ) . 

ORDER 

The Referee's o r d e r d a t e d August 17, 1990 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and uph e l d . The Referee's assessed a t t o r n e y f e e o f 
$5,040 i s r e v e r s e d . 

F e b r u a r y 7, 1991 C i t e as 43 Van N a t t a 261 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
OLLIE D. WIGGER, Claimant 

WCB Case Nos. 88-12473 & 88-09689 
ORDER ON RECONSIDERATION 

S t a r r & Vinson, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

On November 2 1 , 1990, we abated our October 23, 1990 Order on Review i n 
wh i c h we a f f i r m e d a Referee's o r d e r t h a t u p h e l d EBI Companies' d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a l e f t knee c o n d i t i o n and s e t a s i d e St.. Paul 
F i r e and Mari n e ' s ( S t . Paul) d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r t h e same 
c o n d i t i o n . We t o o k t h i s a c t i o n t o c o n s i d e r c l a i m a n t ' s c o n t e n t i o n t h a t h i s 
a t t o r n e y i s e n t i t l e d t o an assessed f e e f o r h i s s e r v i c e s on r e v i e w . On r e c o n 
s i d e r a t i o n , we agree. 

S t . Paul and EBI each d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on co m p e n s a b i l 
i t y and r e s p o n s i b i l i t y grounds. As a r e s u l t , a ".307 o r d e r " d i d n o t i s s u e p r i o r 
t o h e a r i n g . N e v e r t h e l e s s , a t h e a r i n g , no p a r t y r a i s e d t h e i s s u e o f com p e n s a b i l 
i t y . S i n c e o n l y r e s p o n s i b i l i t y was l i t i g a t e d , t h e Referee's o r d e r addressed 
o n l y t h e i s s u e o f r e s p o n s i b i l i t y . 

Under ORS 656.295(6), we may o n l y a f f i r m , r e v e r s e , m o d i f y o r supplement 
t h e o r d e r o f a Referee . T h e r e f o r e , c o m p e n s a b i l i t y was n o t an i s s u e w h i c h c o u l d 
be r e v i e w e d a t t h e Board l e v e l , a t l e a s t n o t w i t h o u t remand f o r f u r t h e r p roceed
i n g s a t t h e h e a r i n g l e v e l . R i l e y E. L o t t , J r . 43 Van N a t t a 209 ( 1 9 9 1 ) . 

However, c l a i m a n t ' s wage r a t e i s g r e a t e r under h i s S t . P aul c l a i m ($8.67 
pe r h o u r ) t h a n i t i s under h i s EBI c l a i m ($8.50 per h o u r ) . Thus, h i s r a t e o f 
compensation c o u l d have been reduced had St. Paul's appeal p r o v e d s u c c e s s f u l . 
Inasmuch as t h e r e was a r i s k t h a t c l a i m a n t ' s compensation would be reduced had 
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we r e v e r s e d t h e Referee's o r d e r and found EBI r e s p o n s i b l e , we c o n c l u d e t h a t 
c l a i m a n t i s e n t i t l e d t o an i n s u r e r - p a i d a t t o r n e y f e e f o r s e r v i c e s on r e v i e w , t o 
be p a i d by S t . Paul F i r e & Marine. See Ray S c h u l t e n ' s Ford v. V i j a n , 105 Or App 
294 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g , t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $800, t o be p a i d by St. Paul F i r e & Mar i n e . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

A c c o r d i n g l y , as m o d i f i e d h e r e i n , we adhere t o and r e p u b l i s h o u r October 
23, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n f r o m 
t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Feb r u a r y 8, 1991 ' C i t e as 43 Van N a t t a 262 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DARILYN DAUGHERTY, Claimant 

WCB Case No. Cl-00267 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

On F e b r u a r y 4, 1991, t h e Board r e c i e v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f $5,000 by Roseburg F o r e s t P r o d u c t s , c l a i m a n t f u l l y r e 
l e a s e s h e r r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r 
v i c e s , f o r h e r compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees t h a t any v i o l a 
t i o n o f t h e agreement w h i c h causes t h e assessment o f i n c r e a s e d c l a i m s c o s t t o 
t h e employer w i l l v e s t i n t h e employer c e r t a i n c o n t r a c t u a l r i g h t s and c i v i l 
r emedies f o r t h e r e t u r n o f t h e $5,000 c o n s i d e r a t i o n . We s e t a s i d e t h e proposed 
d i s p o s i t i o n . 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436 - 6 0 - 0 0 5 ( 9 ) . 
See^ a l s o OAR 438-09-001. The under s c o r e d p o r t i o n o f t h e r u l e makes i t c l e a r 
t h a t o n l y r i g h t s and/or o b l i g a t i o n s under ORS Chapter 656 may be r e l e a s e d by a 
c l a i m d i s p o s i t i o n agreement. See Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . 

Here, t h e proposed d i s p o s i t i o n r e l e a s e s r i g h t s and o b l i g a t i o n s under ORS 
Chapter 656, b u t a l s o p u r p o r t s t o v e s t c e r t a i n c o n t r a c t u a l r i g h t s and c i v i l 
r emedies f o r t h e r e t u r n o f t h e $5,000 c o n s i d e r a t i o n i n t h e e v e n t o f any v i o l a 
t i o n o f t h e agreement w h i c h r e s u l t s i n i n c r e a s e d c l a i m s c o s t s . The l a t t e r p o r 
t i o n , because i t concerns a m a t t e r o u t s i d e o f ORS Chapter 656, i s n o t a p r o p e r 
m a t t e r f o r d i s p o s i t i o n under ORS 656.236 and t h e r u l e s p r o m u l g a t e d t h e r e u n d e r . 
I n d e e d , t h e r e i s no a u t h o r i t y which p e r m i t s us t o approve a r e t u r n o f c o n s i d e r a 
t i o n i n t h e e v e n t o f any v i o l a t i o n o f t h e agreement. We are a l s o unaware o f any 
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c i r c u m s t a n c e i n w h i c h c l a i m a n t ' s " v i o l a t i o n " o f an agreement, w h e r e i n she i s r e 
l e a s i n g r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , c o u l d r e s u l t i n i n 
c r e a s e d c l a i m s c o s t s t o t h e employer. For t h e s e reasons, t h e proposed d i s p o s i 
t i o n i s n o t a " c l a i m s d i s p o s i t i o n agreement" as d e f i n e d by OAR 438-09-001(1). 
V e a r r i e r , s u p r a . 

Inasmuch as t h e o f f e n s i v e p o r t i o n o f t h e p a r t i e s ' agreement cannot be 
e x c i s e d w i t h o u t s u b s t a n t i a l l y a l t e r i n g t h e b a r g a i n u n d e r l y i n g t h e exchange o f 
c o n s i d e r a t i o n , we a r e w i t h o u t a u t h o r i t y t o approve any p o r t i o n o f t h e proposed 
d i s p o s i t i o n . V e a r r i e r , supra. Consequently, t h e d i s p o s i t i o n i s s e t a s i d e . 

We a l s o n o t e t h a t t h e p a r t i e s have f a i l e d t o p r o v i d e an o r d e r c l a u s e as 
r e q u i r e d by OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 

F o l l o w i n g o ur s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement wh i c h does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g our a u t h o r i t y under 
ORS 656.236 and OAR 438-09-001 e t seq. 

As t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r s e l f -
i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s a b i l i t y 
t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) 
and ( 6 ) ( e ) . 

I T IS SO ORDERED. 

Feb r u a r y 8, 1991 . C i t e as 43 Van N a t t a 263 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES J . FIELDS, Claimant 

WCB Case No. 89-10353 
ORDER ON REVIEW 

P h i l i p G. Cobb, Claimant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s i n j u r y c l a i m because c l a i m a n t was n o t a 
" s u b j e c t w o r k e r " and was n o t i n j u r e d i n t h e course and scope o f employment. On 
r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y ( s u b j e c t i v i t y ) . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

I n a January 1989 l e t t e r , c l a i m a n t d e s c r i b e d h i m s e l f as a "commissioned 
s a l e s p e r s o n , " and a " s e l f - e m p l o y e d person" who was not an employee o f 
Ebelmesser C o n s t r u c t i o n . (Exs. 8, 1 5 ) . 

The a l l e g e d employer (Mr.Ebelmesser) had no r i g h t t o c o n t r o l c l a i m a n t ' s 
d a i l y a c t i v i t i e s . 

C l a i m a n t d i d n o t r e c e i v e a p a y r o l l check f o r h i s s e r v i c e s . 

Ebelmesser d i d n o t have t h e r i g h t t o f i r e c l a i m a n t " a t w i l l . " 
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ULTIMATE FINDINGS OF FACT 

C l a i m a n t was an independent s a l e s p e r s o n / c o n t r a c t o r who worked on commis
s i o n and d i d n o t f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n 
and c o n t r o l o f an employer. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " C o n c l u s i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

The R e f e r e e f i r s t d e t e r m i n e d t h a t c l a i m a n t was n o t a " s u b j e c t w o r k e r " 
because he had n o t pro v e n he was a p a r t n e r who was engaged i n work d i r e c t l y 
c o n n e c t e d " w i t h t h e c o n s t r u c t i o n , a l t e r a t i o n , r e p a i r , improvement, moving o r 
d e m o l i t i o n o f an improvement on r e a l p r o p e r t y . . . ." ORS 6 5 6 . 0 2 7 ( 8 ) . W h i l e 
we agree t h a t c l a i m a n t d i d n o t prove he was a " s u b j e c t w o r k e r , " we o b s e r v e t h a t 
t h e t h r e s h o l d q u e s t i o n i s whether c l a i m a n t was a "worker" a t a l l under ORS 
656.0 0 5 ( 2 7 ) . Only i f c l a i m a n t i s a "worker" w i t h i n t h e meaning o f t h e s t a t u t e 
do we pr o c e e d t o a d i s c u s s i o n o f t h e n o n s u b j e c t worker e x c e p t i o n s c o n t a i n e d i n 
ORS 656.027. 1 

Here, c l a i m a n t never a l l e g e d i n t h e f i r s t i n s t a n c e t h a t he was a "worker." 
R a t h e r , he contended f r o m t h e o u t s e t t h a t he was a " p a r t n e r " a t t h e t i m e o f i n 
j u r y , and, because he was p h y s i c a l l y engaged i n t h e improvement o f r e a l p r o p e r t y 
a t t h e t i m e , he was n o t e x c l u d e d as a n o n s u b j e c t worker by ORS 6 5 6 . 0 2 7 ( 8 ) . He 
t h e r e f o r e argues t h a t he was a " s u b j e c t worker." We d i s a g r e e w i t h t h a t r e a s o n 
i n g . C l a i m a n t must f i r s t e s t a b l i s h t h a t he i s a "worker" w i t h i n t h e meaning o f 
t h e s t a t u t e . Only t h e n a r e t h e s p e c i f i c e x c l u s i o n s o f ORS 656.027 r e l e v a n t . 
A c c o r d i n g l y , we proce e d w i t h a d e t e r m i n a t i o n o f whether c l a i m a n t was a wor k e r 
under Workers' Compensation Law. 

C l a i m a n t ' s S t a t u s as Worker 

Pu r s u a n t t o ORS 656.005(13), an "employer" i s any p e r s o n who c o n t r a c t s t o 
pay a r e m u n e r a t i o n f o r and secures t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s 
o f any p e r s o n . A "worker" i s any person who engages t o f u r n i s h s e r v i c e s f o r a 
r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and c o n t r o l o f an employer. ORS 
656.027(28) [ f o r m e r l y ORS 6 5 6 . 0 2 7 ( 2 7 ) ] . Thus, t h e r i g h t o f an employer t o 
d i r e c t and c o n t r o l t h e a c t i v i t i e s o f a person i s an e s s e n t i a l i n g r e d i e n t o f t h e 
t e s t f o r an employer/employee r e l a t i o n s h i p and f o r whether t h e p e r s o n was a 
"worker." The t e s t r e q u i r e s an a p p l i c a t i o n o f t h e t r a d i t i o n a l " r i g h t t o con
t r o l " a n a l y s i s . See Woody v. Wai b e l , 276 Or 189, 196 ( 1 9 7 6 ) ; C a s t l e Homes, 
I n c . v. Whai t e , 95 Or App 269, 271 (1989). 

Under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o c o n t r o l , t h e f a c t o r s t o be 
c o n s i d e r e d i n c l u d e : (1) evide n c e o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; 
(2) t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment by t h e employee; and 
(4) t h e r i g h t t o f i r e a t w i l l , w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whai t e , 
s u p r a . 

R i g h t t o C o n t r o l 

P r i o r t o c l a i m a n t ' s b u s i n e s s a f f i l i a t i o n w i t h t h e a l l e g e d "employer," Mr. 
Ebelmesser, c l a i m a n t was i n t h e bus i n e s s o f s e l l i n g homes. I n 1985 c l a i m a n t and 
Mr. Ebelmesser, agreed t o do b u s i n e s s . Pursuant t o t h e i r agreement, c l a i m a n t was 
t o o b t a i n b u i l d i n g c o n t r a c t s i n advance o f c o n s t r u c t i o n . Mr. Ebelmesser was t o 
pay c l a i m a n t a commission e q u a l t o o n e - h a l f t h e p r o f i t s f rom each c o n t r a c t , 

-'•ORS 656.027 p r o v i d e s : " A l l w o rkers a r e s u b j e c t t o ORS 656.001 t o 656.794 
e x c e p t t h o s e n o n s u b j e c t w o r k e r s d e s c r i b e d i n t h e f o l l o w i n g s u b s e c t i o n s : . . . " 
(emphasis added). 



p a y a b l e upon c o m p l e t i o n o f t h e c o n s t r u c t i o n by Ebelmesser's c o n s t r u c t i o n 
company. There was no w r i t t e n agreement. ( T r . 4 2 ) . 

I n a January 23, 1989 l e t t e r t o SAIF, c l a i m a n t a d m i t t e d t h a t he was n o t an 
"employee" o f t h e Ebelmesser C o n s t r u c t i o n company: "Dr. Schader t h o u g h t I was 
an employee o f Ebelmesser C o n s t r u c t i o n r a t h e r t h a n a commissioned s a l e s person. 
I am t a k i n g c a r e o f t h i s i n j u r y t h r o u g h my p e r s o n a l r e s o u r c e s as i s normal f o r a 
s e l f employed p e r s o n . " (Exs. 8, 1 5 ) . 

C l a i m a n t a l s o r e f e r r e d t o h i m s e l f as a " p a r t n e r " who had an e q u a l v o i c e i n 
t h e c o n s t r u c t i o n company's b u s i n e s s d e c i s i o n s . T h i s o r a l " p a r t n e r s h i p " was 
a l l e g e d l y t e r m i n a t e d by Mr. Ebelmesser i n e i t h e r December 1988 o r January 1989. 
By c l a i m a n t ' s own a d m i s s i o n s , Mr. Ebelmesser had no r i g h t t o c o n t r o l c l a i m a n t ' s 
d a i l y a c t i v i t i e s , where he went d u r i n g t h e day, o r what j o b s he s o l i c i t e d . ( T r . 
6 8 ) . Mr. Ebelmesser was never seen g i v i n g c l a i m a n t d i r e c t i o n s . ( T r . 1 7 ) . 

At t h e c o n s t r u c t i o n s i t e where c l a i m a n t a l l e g e d l y h u r t h i s knee, c l a i m a n t 
a c t i v e l y p a r t i c i p a t e d i n t h e management d e c i s i o n - m a k i n g and was i n no r e s p e c t 
s u p e r v i s e d by Mr. Ebelmesser. I n f a c t , based on c l a i m a n t ' s v e r s i o n o f e v e n t s , 
he ( c l a i m a n t ) s u p e r v i s e d t h e e n t i r e o p e r a t i o n . ( T r . 52-57). Based on t h i s 
r e c o r d , we f i n d no e v i d e n c e t h a t Mr. Ebelmesser r e t a i n e d t h e r i g h t t o c o n t r o l 
t h e s e r v i c e s o f c l a i m a n t on a day-to-day b a s i s o r a t t h e t i m e o f t h e a l l e g e d 
i n j u r y . 

Method o f Payment 

Both Mr. Ebelmesser and c l a i m a n t were p a i d weekly "draws." There was no 
w i t h h o l d i n g f o r income t a x e s o r any o t h e r purpose. C l a i m a n t t e s t i f i e d t h a t Mr. 
Ebelmesser's a c c o u n t a n t f i l e d h i s t a x r e t u r n f o r him and t h a t as f a r as he knew, 
he p a i d t a x e s as a " p a r t n e r . " ( T r . 44-46). We c o n c l u d e t h a t t h i s method o f 
payment does n o t suggest an employee-employer r e l a t i o n s h i p . 

F u r n i s h i n g t h e Equipment 

The r e c o r d i s s i l e n t as t o what, i f any, equipment was f u r n i s h e d by 
c l a i m a n t o r Mr. Ebelmesser. 

R i g h t t o F i r e a t W i l l 

C l a i m a n t ' s l a s t l a n d s a l e c o n t r a c t was i n October 1988. The "arrangement" 
between Mr. Ebelmesser and c l a i m a n t ended on e i t h e r December 1, 1988, o r January 
14, 1989, when Mr. Ebelmesser t o l d c l a i m a n t t h a t s a l e s were t o o low t o keep h i s 
c o n s t r u c t i o n company o p e r a t i o n a l . Consequently, Mr. Ebelmesser was winding-down 
h i s b u s i n e s s . T h i s account o f how c l a i m a n t and Mr. Ebelmesser s e v e r e d t h e i r 
b u s i n e s s r e l a t i o n s h i p i s n o t d e s c r i p t i v e o f an employment d i s m i s s a l . 

I n sum, t h e r e l e v a n t f a c t o r s r e g a r d i n g t h e t r a d i t i o n a l " r i g h t - t o - c o n t r o l " 
t e s t s u p p o r t t h e c o n c l u s i o n t h a t c l a i m a n t was an independent s a l e s p erson/con
t r a c t o r who was n o t s u b j e c t t o c o n t r o l by an employer. There i s no e v i d e n c e o f 
a c t u a l c o n t r o l t o s u p p o r t a f i n d i n g o f an employer-employee r e l a t i o n s h i p . 
F u r t h e r m o r e , we agree w i t h t h e Referee t h a t t h e e v i d e n c e as a whole does n o t 
p e r s u a s i v e l y d e s c r i b e a " p a r t n e r s h i p " because c l a i m a n t was n o t s u b j e c t t o t h e 
u s u a l r i s k s o r i n v e s t m e n t s o f a p a r t n e r s h i p . 

ORDER 

The R e f e r e e ' o r d e r d a t e d February 2 1 , 1990 i s a f f i r m e d . 



I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY D. HERRMANN, Claimant 

WCB Case Nos. 88-19723 & 88-19935 
ORDER ON REVIEW 

Welch, e t a l . , C laimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

A r g o naut I n s u r a n c e r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t g r a n t e d 
t h e SAIF C o r p o r a t i o n ' s M o t i o n t o Dismiss Argonaut's h e a r i n g r e q u e s t . On r e v i e w , 
t h e i s s u e s a r e s t a n d i n g and r e s j u d i c a t a . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t s u f f e r e d an i n j u r y t o h i s l e f t arm on September 2, 1983. 
Argonaut a c c e p t e d t h e c l a i m and processed i t t o c l o s u r e on December 15, 1983. 

Cl a i m a n t s u b s e q u e n t l y commenced work f o r SAIF's i n s u r e d . I n e a r l y March 
1988, he was t a k e n o f f work by h i s d o c t o r because o f c o n t i n u i n g l e f t arm p r o b 
lems. On March 14, 1988, c l a i m a n t f i l e d a c l a i m f o r a g g r a v a t i o n w i t h A r g o n a u t . 
On March 28, 1988, Argonaut d e n i e d t h e c l a i m on c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y g r o u n d s . 

C l a i m a n t r e q u e s t e d a h e a r i n g on t h e d e n i a l . The case was a s s i g n e d WCB 
number 88-05369. H e a r i n g commenced on June 7, 1988. Argonaut s t a t e d t h a t i t 
i n t e n d e d t o argue t h a t c l a i m a n t was not worse and t h a t , i f worse, A r g o n a u t was 
not r e s p o n s i b l e . SAIF, t h e subsequent i n s u r e r , had n o t been j o i n e d . A f t e r 
t a k i n g t e s t i m o n y , t h e h e a r i n g was c o n t i n u e d t o August 4, 1988. On J u l y 29, 
1988, Argonaut moved t o j o i n SAIF. 

On August 2, 1988, t h e Referee d e n i e d Argonaut's m o t i o n on t h e ground t h a t 
A rgonaut d i d n o t a c t e x p e d i t i o u s l y t o j o i n SAIF as a p a r t y . I n a September 30, 
1988 O p i n i o n and Order, t h e Referee s e t a s i d e Argonaut's d e n i a l . On r e v i e w , t h e 
Board a f f i r m e d . The Board's o r d e r was not appealed. 

Meanwhile, i n response t o n o t i c e o f a c l a i m s u b m i t t e d by Argonaut t o SAIF 
p u r s u a n t t o f o r m e r OAR 436-60-180(5), SAIF i s s u e d a d e n i a l o f t h e same worsened 
c o n d i t i o n on September 20, 1988. On November 10, 1988, Argonaut r e q u e s t e d a 
h e a r i n g p r o t e s t i n g SAIF's d e n i a l o f t h e c l a i m f o r o c c u p a t i o n a l e x p o s u r e . The 
Refe r e e d i s m i s s e d A r g o n a u t ' s h e a r i n g r e q u e s t because he con c l u d e d f u r t h e r l i t i 
g a t i o n o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n was b a r r e d by r e s j u d i c a t a . 
We agree t h a t t h e d i s m i s s a l was p r o p e r , b u t f o r d i f f e r e n t r e a s o n s . 

W i t h t h e e x c e p t i o n o f c e r t a i n v o c a t i o n a l a s s i s t a n c e m a t t e r s , any p a r t y o r 
th e d i r e c t o r may a t any t i m e r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g a 
c l a i m . ORS 6 5 6 . 2 8 3 ( 1 ) . Under ORS 656.005(19), " p a r t y " i s d e f i n e d as "a c l a i m 
a n t f o r compensation, t h e employer o f t h e i n j u r e d worker a t t h e t i m e o f i n j u r y 
and t h e i n s u r e r , i f any, o f such employer." As an i n s u r e r , Argonaut w o u l d be a 
p a r t y t o a c l a i m stemming from an i n j u r y a t Argonaut's i n s u r e d . ORS 65 6 . 0 0 5 ( 1 9 ) . 
Here, t h e c l a i m concerns an " i n j u r y " w i t h a n o t h e r employer i n s u r e d by SAIF. 
T h e r e f o r e , A r g onaut i s n o t a " p a r t y " t o t h i s p r o c e e d i n g w i t h i n t h e meaning o f 
ORS 656 . 0 0 5 ( 1 9 ) . We conclu d e t h a t Argonaut has no s t a n d i n g t o r e q u e s t a h e a r i n g 
p u r s u a n t t o ORS 656.283(1) i n t h i s m a t t e r . 

As we have fo u n d t h a t Argonaut i s n o t a p a r t y t o t h i s p r o c e e d i n g , we do 
not r e a c h t h e i s s u e o f r e s j u d i c a t a . A c c o r d i n g l y , t h e Referee's o r d e r i s 
a f f i r m e d . 

ORDER 

The R e f e r e e ' s order, d a t e d February 1, 1989 i s a f f i r m e d . 



F e b r u a r y 8, 1991 C i t e as 43 Van N a t t a 267 (1991) 267 

I n t h e M a t t e r o f t h e Compensation o f 
ALAN 6. HERRON, Claimant 
WCB Case No. 90-13623 

ORDER ON REVIEW 
Malagon, e t a l . , Claimant A t t o r n e y s 

Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Ho w e l l , C r i d e r and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r t h a t 
d i r e c t e d i t t o pay c l a i m a n t ' s scheduled permanent d i s a b i l i t y award a t t h e r a t e 
o f $305 p e r degree. On r e v i e w , t h e i s s u e i s r a t e o f schedul e d permanent d i s 
a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e f a c t s s t i p u l a t e d t o by b o t h p a r t i e s , as f o l l o w s : 

" 1 . On June 21, 1989, Claimant s u f f e r e d an i n j u r y t o 
h i s r i g h t f o o t w h i l e w o r k i n g f o r a SAIF employer, 
C a r l i n C o n s t r u c t i o n . On J u l y 5, 1989, SAIF C o r p o r a t i o n 
a c c e p t e d a f r a c t u r e o f t h e r i g h t c alcaneous. C l a i m a n t ' s 
c l a i m was f i r s t c l o s e d by January 1, 1990 D e t e r m i n a t i o n 
Order awarding him 8.10 degrees f o r a 6 p e r c e n t l o s s o f 
h i s r i g h t f o o t ( a n k l e ) . 

"2. On June 4, 1990, Referee Brazeau s i g n e d a S t i p u l a 
t i o n a warding Claimant an a d d i t i o n a l 5 p e r c e n t e q u a l t o 
6.75 degrees f o r a t o t a l award o f scheduled permanent 
p a r t i a l d i s a b i l i t y o f 11 p e r c e n t e q u a l t o 14.85 
degrees. 

"3. On June 2 1 , 1990, SAIF C o r p o r a t i o n p a i d t o 
Cl a i m a n t $734.07 and t o Cla i m a n t ' s a t t o r n e y , $244.68 
based on t h e a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y 
w h i c h was p a i d a t $145.00 per degree f o r s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . " 

CONCLUSIONS OF LAW AND OPINION 

ORS 656.214(2) was amended by 1990 Oregon Laws, Ch. 2, 7, t o i n c r e a s e t h e 
v a l u e p e r degree o f scheduled permanent d i s a b i l i t y f r o m $145 t o $305. The Ref
e r e e c o n c l u d e d t h a t 7 and 54 p r o v i d e t h a t , r e g a r d l e s s o f t h e d a t e o f i n j u r y , 
a l l s c h e d u l e d permanent d i s a b i l i t y awards made on o r a f t e r May 7, 1990, must be 
p a i d a t t h e r a t e o f $305 per degree. We agree. 

Former ORS 656.214(2) p r o v i d e d t h a t each degree o f sch e d u l e d d i s a b i l i t y 
w o u l d be p a i d a t t h e r a t e o f $145. Under t h e amendment e n a c t e d p u r s u a n t t o 
Senate B i l l 1197, t h a t amount was i n c r e a s e d t o $305 per degree. SAIF argues 
t h a t t h e amendment t o ORS 656.214(2) does n o t a p p l y i n t h i s case, as c l a i m a n t 
was i n j u r e d b e f o r e May 7, 1990, and t h e c l a i m was c l o s e d and a d i s a b i l i t y award 
made a f t e r t h a t d a t e . 

Senate B i l l 1197, now 1990 Oregon Laws, Ch. 2, 54, p r o v i d e s t h a t : 

" ( 1 ) Except f o r amendments t o ORS 656.027, 656.211, 
656.214(2) and 656.790, t h i s 1990 A c t becomes o p e r 
a t i v e J u l y 1, 1990, and n o t w i t h s t a n d i n g ORS 
656.202, t h i s 1990 Act a p p l i e s t o a l l c l a i m s e x i s t 
i n g o r a r i s i n g on and a f t e r J u l y 1, 1990, r e g a r d -
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l e s s o f d a t e o f i n j u r y , except as s p e c i f i c a l l y 
p r o v i d e d i n t h i s s e c t i o n . 

" ( 2 ) Any m a t t e r r e g a r d i n g a c l a i m which i s i n l i t i 
g a t i o n b e f o r e t h e Hearings D i v i s i o n , t h e Board, t h e 
Co u r t o f Appeals o r t h e Supreme Court under t h i s 
c h a p t e r , and r e g a r d i n g which m a t t e r a r e q u e s t f o r 
h e a r i n g was f i l e d b e f o r e May 1, 1990, and a h e a r i n g 
was convened b e f o r e J u l y 1, 1990, s h a l l be d e t e r 
mined p u r s u a n t t o t h e law i n e f f e c t b e f o r e J u l y 1, 
1990. 

" ( 3 ) Amendments by t h i s 1990 Act t o ORS 656.214(5), 
t h e amendments t o ORS 656.268(4), ( 5 ) , ( 6 ) , (7) and 
( 8 ) , ORS 656.283(7), 656.295, 656.319, 656.325, 
656.382 and 656.726 s h a l l a p p l y t o a l l c l a i m s w h i c h 
become m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990." 
(Emphasis s u p p l i e d ) . 

I n a d d i t i o n , 1990 Oregon Laws, Ch. 2, 55 p r o v i d e s : 

" T h i s A c t b e i n g necessary f o r t h e immediate p r e s e r 
v a t i o n o f t h e p u b l i c peace, h e a l t h and s a f e t y , an 
emergency i s d e c l a r e d t o e x i s t , and t h i s A c t t a k e s 
e f f e c t on i t s passage." 

The f i r s t c l a u s e o f S e c t i o n 54 p r o v i d e s t h a t t h e A c t , e x c e p t f o r s p e c i f i e d 
p r o v i s i o n s , becomes o p e r a t i v e J u l y 1, 1990. The amendment a t i s s u e i n t h e p r e 
s e n t case, ORS 6 5 6 . 2 1 4 ( 2 ) , i s one p r o v i s i o n excepted f r o m t h e J u l y 1, 1990 oper
a t i v e d a t e . Because n e i t h e r s u b s e c t i o n (2) nor (3) o f S e c t i o n 54 p e r t a i n t o t h e 
o p e r a t i v e d a t e o f ORS 656 . 2 1 4 ( 2 ) , we conclude t h a t t h e amendment became o p e r a 
t i v e on i t s e f f e c t i v e d a t e . The e f f e c t i v e d a t e o f ORS 65 6 . 2 1 4 ( 2 ) , as amended, 
i s c o n t r o l l e d by t h e emergency c l a u s e o f S e c t i o n 55 o f t h e A c t . We n o t e t h a t 
t h e A c t was passed by t h e L e g i s l a t u r e and s i g n e d by t h e Governor on May 7, 1990. 
A c c o r d i n g l y , ORS 656.214(2) became o p e r a t i v e on t h e A c t ' s e f f e c t i v e d a t e , May 7, 
1990. 

A l t h o u g h we have d e t e r m i n e d t h a t t h e amendment p r o v i d i n g f o r a r a t e o f 
$305 p e r degree became o p e r a t i v e on May 7, 1990, we must a l s o d e t e r m i n e w h i c h 
c l a i m a n t s w i l l be a f f e c t e d by t h e amendment. I n t h e p r e s e n t case, SAIF contends 
t h a t c l a i m a n t i s n o t e n t i t l e d t o be p a i d a t a r a t e o f $305 p e r degree', as h i s 
i n j u r y o c c u r r e d on June 2 1 , 1989. SAIF a s s e r t s t h a t f o r m e r ORS 656.214(2) was 
i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s i n j u r y and, t h e r e f o r e , any award o f sched
u l e d d i s a b i l i t y s h o u l d be p a i d a t t h e r a t e o f $145. SAIF argues t h a t t h e amend
ment t o ORS 656.214(2) a p p l i e s o n l y t o i n j u r i e s o c c u r r i n g a f t e r t h e May 7, 1990 
e f f e c t i v e d a t e . 

ORS 656.202(2) p r o v i d e s t h a t payment o f b e n e f i t s , i n c l u d i n g t h e amounts 
t h e r e o f , s h a l l be d e t e r m i n e d by t h e law i n f o r c e a t t h e t i m e t h e i n j u r y g i v i n g 
r i s e t o t h e r i g h t t o compensation o c c u r r e d . The second c l a u s e o f S e c t i o n 5 4(1) 
p r o v i d e s t h a t , " . . . n o t w i t h s t a n d i n g ORS 656.202, t h i s 1990 A c t a p p l i e s t o a l l 
c l a i m s e x i s t i n g o r a r i s i n g on and a f t e r J u l y 1, 1990, r e g a r d l e s s o f d a t e o f 
i n j u r y , e x c e p t as s p e c i f i c a l l y p r o v i d e d i n t h i s s e c t i o n . " (emphasis added). 

SAIF acknowledges t h a t s u b s e c t i o n (1) o f S e c t i o n 54 p r o v i d e s an e x c e p t i o n 
t o t h e r u l e o f ORS 656.202(2) and makes t h e 1990 amendments g e n e r a l l y a p p l i c a b l e 
t o a l l c l a i m s e x i s t i n g on o r a r i s i n g a f t e r J u l y 1, 1990. However, SAIF argues 
t h a t s u b s e c t i o n (1) a l s o e x c l u d e s c e r t a i n p o r t i o n s o f t h e 1990 law f r o m t h e 
e x c e p t i o n . SAIF contends t h a t t h e e x c e p t i o n does n o t a p p l y t o ORS 656.214(2) 
and, t h e r e f o r e , t h e g e n e r a l r u l e o f ORS 656.202(2) i s a p p l i c a b l e . We d i s a g r e e . 
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We c o n c l u d e t h a t ORS 656.214(2) i s no t e x c l u d e d f r o m t h e second c l a u s e o f 
S e c t i o n 5 4 ( 1 ) . Rather, we i n t e r p r e t t h e f i r s t c l a u s e o f t h e p r o v i s i o n [ e x c e p t 
i n g t h e amendment t o ORS 656.214(2)] as p e r t a i n i n g o n l y t o t h e i m m e d i a t e l y sub
sequent language p r o v i d i n g f o r a J u l y 1, 1990 o p e r a t i v e d a t e . We do n o t agree 
t h a t t h e f i r s t independent c l a u s e a p p l i e s t o t h e remainder o f t h e p r o v i s i o n 
w h i c h s t a t e s t h a t , " . . . n o t w i t h s t a n d i n g ORS 656.202, t h i s 1990 A c t a p p l i e s t o a l l 
c l a i m s e x i s t i n g o r a r i s i n g on and a f t e r J u l y 1, 1990, r e g a r d l e s s o f d a t e o f 
i n j u r y , e x c e p t as s p e c i f i c a l l y p r o v i d e d i n t h i s s e c t i o n . " 

I n a r r i v i n g a t our c o n c l u s i o n , we note t h a t n e i t h e r s u b s e c t i o n (2) nor 
s u b s e c t i o n (3) o f S e c t i o n 54 p r o v i d e s an o p e r a t i v e d a t e f o r ORS 6 5 6 . 2 1 4 ( 2 ) . 
Taken as a whole, we r e a d S e c t i o n 54 t o r e q u i r e a p p l i c a t i o n o f ORS 6 5 6 . 2 1 4 ( 2 ) , 
as amended May 7, 1990, t o a l l c l a i m s e x i s t i n g o r a r i s i n g on and a f t e r J u l y 1, 
1990, r e g a r d l e s s o f t h e d a t e o f i n j u r y . 

The l e g i s l a t i v e h i s t o r y o f Senate B i l l 1197 p r o v i d e s f u r t h e r s u p p o r t f o r 
o u r c o n c l u s i o n t h a t t h e d a t e o f i n j u r y does not d e t e r m i n e w h i c h c l a i m a n t s a r e 
e n t i t l e d t o r e c e i v e $305 per degree f o r scheduled i n j u r i e s . On May 4, 1990, 
d u r i n g a m e e t i n g o f t h e S p e c i a l Committee on Workers' Compensation, Representa
t i v e Mannix, who a u t h o r e d s e c t i o n 54, addressed t h e i s s u e o f an o p e r a t i v e d a t e 
f o r c l a i m s i n l i t i g a t i o n b e f o r e t h e b i l l became e f f e c t i v e . He s t a t e d t h a t ; 

" . . . i n terms o f scheduled d i s a b i l i t y awards, i t 
d i d n ' t m a t t e r whether t h e d a t e o f t h e i n j u r y was 
b e f o r e o r a f t e r J u l y 1; t h e new schedule would l o c k 
i n f o r anyone w i t h a scheduled d i s a b i l i t y a f t e r 
J u l y . " 

R e p r e s e n t a t i v e Edmunson agreed w i t h R e p r e s e n t a t i v e Mannix as t o t h e i n t e n t 
o f t h e Committee. No member o f t h e Committee d i s a g r e e d w i t h R e p r e s e n t a t i v e 
Mannix. A c c o r d i n g l y , t h e l e g i s l a t i v e h i s t o r y o f t h e b i l l l e n d s s u p p o r t t o our 
c o n c l u s i o n t h a t t h e d a t e o f i n j u r y does not d e t e r m i n e w h i c h law s h a l l be a p p l i e d 
i n a r r i v i n g a t t h e amount t o be p a i d per degree o f sc h e d u l e d d i s a b i l i t y . 

ORS 6 5 6 . 2 1 4 ( 2 ) , as amended i n 1990, a p p l i e s t o a l l c l a i m s " e x i s t i n g . . . 
on and a f t e r J u l y 1, 1990." Because a compensable c l a i m would have c o n t i n u e d 
once i t came i n t o e x i s t a n c e , a l l compensable c l a i m s i n e x i s t e n c e on May 7, 1990 
w o u l d have c o n t i n u e d i n e x i s t e n c e on J u l y 1, 1990. [Amendments t o ORS 656.236 
c o u l d n o t have a f f e c t e d t h e e x i s t e n c e o f c l a i m s p r i o r t o t h a t s e c t i o n ' s J u l y 1, 
1990 o p e r a t i v e d a t e . See 1990 Oregon Laws, Ch. 2, 5 4 ( 1 ) . ] 

We c o n c l u d e t h a t , because a l l awards o f scheduled d i s a b i l i t y made on o r 
a f t e r t h e May 7, 1990 e f f e c t i v e d a t e o f t h e b i l l a r e awards p a i d f o r compensable 
" c l a i m s e x i s t i n g o r a r i s i n g on and a f t e r J u l y 1, 1990", such awards a r e p a y a b l e 
a t a r a t e o f $305 per degree, r e g a r d l e s s o f t h e d a t e o f i n j u r y . I n t h e p r e s e n t 
case, a June 4, 1990 S t i p u l a t i o n awarded c l a i m a n t an a d d i t i o n a l 5 p e r c e n t sched
u l e d permanent d i s a b i l i t y . C l a i m ant's compensable i n j u r y c l a i m remained a 
" c l a i m ( s ) e x i s t i n g o r a r i s i n g on o r a f t e r J u l y 1, 1990." Because t h e award was 
made a f t e r May 7, 1990, c l a i m a n t i s e n t i t l e d t o be p a i d a t t h e r a t e o f $305 per 
degree, as p r o v i d e d by ORS 656.214(2). 

F i n a l l y , we are aware t h a t t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and 
F i nance has adopted an a d m i n i s t r a t i v e r u l e which c o n f l i c t s w i t h o u r r e a d i n g o f 
1990 Oregon Laws, Ch. 2, 54 & 55. OAR 436-35-010(5) (Temp.) p r o v i d e s : 

"ORS 656.214 p r o v i d e s t h e maximum v a l u e s t o be g i v e n 
f o r a complete l o s s o f use or f u n c t i o n o f a body p a r t . 
A p e r c e n t a g e o f t h a t f i g u r e s h a l l be g i v e n f o r l e s s 
t h a n complete l o s s . A v a l u e o f $305 per degree s h a l l 
be a l l o w e d o n l y f o r i n j u r i e s s u s t a i n e d on o r a f t e r May 
1, 1990." (emphasis added) See WCD Admin. Order 15-
1990. 

We g i v e no e f f e c t t o t h a t r u l e . 
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That p o r t i o n o f 1990 Oregon Laws, Ch. 2 which i s here under c o n s i d e r a t i o n 
i s a p r o v i s i o n w r i t t e n i n p r e c i s e terms and which was c l e a r l y meant t o be a com
p l e t e e x p r e s s i o n o f l e g i s l a t i v e i n t e n t w i t h r e g a r d t o when t h e law became o p e r a 
t i v e and t o w h i c h c l a i m s t h e v a r i o u s p r o v i s i o n s o f t h e law a p p l y . W i t h r e s p e c t 
t o such l e g i s l a t i o n , an a d m i n i s t r a t i v e agency has no a u t h o r i t y t o i n t e r p r e t o r 
compl e t e t h e s t a t e d l e g i s l a t i v e p o l i c y . S p r i n g f i e l d Ed. Assn. v. School D i s 
t r i c t , 290 Or 217 ( 1 9 8 0 ) ; Employment D i v i s i o n v. Ring, 104 Or App 713 ( 1 9 9 0 ) . 
"An agency may n o t amend, a l t e r , e n l a r g e o r l i m i t t h e terms o f a l e g i s l a t i v e 
enactment by r u l e . U. o f O. Co-oper. v. Dept. o f Rev., 273 Or 539, 550, 542 P2d 
900 ( 1 9 7 5 ) . " M i l l e r v. Employment D i v i s i o n , 290 Or 285, 289 ( 1 9 8 0 ) . Thus, t o 
t h e e x t e n t t h a t OAR 436-35-010(5) (Temp.) p u r p o r t s t o i n t e r p r e t o r l i m i t t h e 
a p p l i c a t i o n o f ORS 656. 2 1 4 ( 2 ) , i t i s i n e f f e c t i v e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 27, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500. 

F e b r u a r y 8, 1991 ; C i t e as 43 Van N a t t a 270 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JACQUELINE I . JOHNSON, Claimant 

WCB Case No. 90-09879 
ORDER ON REVIEW 

D a n i e l Snyder, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and How e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee McGeorge's o r d e r 
t h a t g r a n t e d permanent t o t a l d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded 
43 p e r c e n t (137.6 degrees) unscheduled permanent d i s a b i l i t y f o r a l e f t s h o u l d e r 
i n j u r y . On r e v i e w , t h e i s s u e s a r e e x t e n t o f scheduled and unscheduled d i s a b i l 
i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . " 

J u s t p r i o r t o h e a r i n g , c l a i m a n t accepted a j o b as a c a f e t e r i a h e l p e r w i t h 
t h e i n s u r e d . T h i s p o s i t i o n was s p e c i a l l y c r e a t e d f o r c l a i m a n t and she w i l l 
s t a r t a t two hours per day. There w i l l be no i n c r e a s e i n hours w i t h o u t h er 
d o c t o r ' s a p p r o v a l . ( T r . 4 0 ) . T h e r e a f t e r , i f t h e hours a r e i n c r e a s e d and 
c l a i m a n t becomes t i r e d o r s o r e , she i s e n t i t l e d t o c u t her hours back. C l a i m a n t 
w i l l be e x p e c t e d t o c l e a n and r e p l e n i s h a s a l a d b a r , c l e a n t a b l e s , r e c e i v e f o o d 
o r d e r s and g r e e t customers. She may s i t down and r e s t i f she f e e l s l i k e i t . 
( T r . 5 8 ) . A l t h o u g h t h e p o s i t i o n would n o r m a l l y i n c l u d e p u s h i n g a bus c a r t t o 
c l e a r t a b l e s , t h i s d u t y has been d e l e t e d t o accommodate c l a i m a n t . (Ex. 1 9 ) . 

C l a i m a n t i s p e r m a n e n t l y r e s t r i c t e d from l i f t i n g over 10 pounds, r e a c h i n g 
o verhead and p e r f o r m i n g r e p e t i t i v e motions w i t h her l e f t arm. 
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The s h e l t e r e d j o b which c l a i m a n t accepted i s n o t a v a i l a b l e i n a h y p o t h e t i -
c a l l y normal l a b o r market. 

FINDINGS OF ULTIMATE FACT 

Due t o c l a i m a n t ' s p r e e x i s t i n g p h y s i c a l and menta l c h a r a c t e r i s t i c s , l a c k o f 
t r a n s f e r a b l e s k i l l s , and i n j u r y - r e l a t e d d i s a b i l i t y , she i s p e r m a n e n t l y i n c a p a c i 
t a t e d f r o m r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 

C l a i m a n t i s w i l l i n g t o work and has made r e a s o n a b l e e f f o r t s t o f i n d 
employment. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r c o n t a c t e d over a hundred p o t e n t i a l employ
e r s . Of t h e s e , t w e l v e accepted a p p l i c a t i o n s and f i v e g r a n t e d i n t e r v i e w s . 
C l a i m a n t r e c e i v e d no j o b o f f e r s , o t h e r t h a n t h e one whic h she ac c e p t e d . Based 
on c l a i m a n t ' s p a r t i c i p a t i o n and c o o p e r a t i o n i n t h e j o b s e a r c h , we c o n c l u d e t h a t 
she i s w i l l i n g t o work and has made rea s o n a b l e e f f o r t s t o w a r d t h a t end. 

The d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y s t a t u s t u r n s on whether 
c l a i m a n t i s employable o r a b l e t o s e l l her s e r v i c e s on a r e g u l a r b a s i s i n a 
h y p o t h e t i c a l l y normal l a b o r market. H a r r i s v. SAIF, 292 Or 683, 695 ( 1 9 8 2 ) ; 
W i l e y v. SAIF, 77 Or App 486 (1986). 

The i n s u r e r contends t h a t c l a i m a n t i s n o t p r e c l u d e d f r o m r e g u l a r l y p e r 
f o r m i n g g a i n f u l and s u i t a b l e work, because she accepted a j o b w h i c h had been 
approved by her t r e a t i n g p h y s i c i a n . We d i s a g r e e . 

The j o b w h i c h c l a i m a n t accepted was c r e a t e d s p e c i a l l y f o r h e r , i n o r d e r t o 
accommodate her p h y s i c a l l i m i t a t i o n s . T h e r e f o r e , we agree w i t h t h e Referee's 
d e t e r m i n a t i o n t h a t t h i s p o s i t i o n does n o t e x i s t i n a "normal" l a b o r market. See 
Edna R. Fo r d , 42 Van N a t t a 45 (1990). Inasmuch as c l a i m a n t ' s o n l y j o b o f f e r r e 
s u l t e d f r o m something o t h e r t h a n her a b i l i t y t o compete i n t h e l a b o r market, 
t h e r e i s no ev i d e n c e t h a t she i s , i n f a c t , a b l e t o s e l l h er s e r v i c e s . See 2 
La r s o n , Workmen's Compensation Law, 57.35 (1987). 

Moreover, even i f t h i s p o s i t i o n had not been s p e c i a l l y c r e a t e d , we a r e un
w i l l i n g t o f i n d t h a t w o r k i n g two hours per day, q u a l i f i e s as " r e g u l a r " and 
" g a i n f u l " employment under ORS 656.206(1)' o r ( 4 ) . Peggy S. C h a r p i l l o z , 42 Van 
N a t t a 125 ( 1 9 9 0 ) . Even i f c l a i m a n t s u c c e s s f u l l y p e r f o r m s as a s h e l t e r e d c a f e t e 
r i a h e l p e r , we are n o t persuaded, on t h i s r e c o r d , t h a t she i s c a p a b l e o f r e g u 
l a r l y p e r f o r m i n g g a i n f u l and s u i t a b l e employment. 

F i n a l l y , we n o t e t h a t t h e mere f a c t t h a t c l a i m a n t has a c c e p t e d a j o b i s 
n o t p r o o f t h a t she i s capable o f p e r f o r m i n g i t . For t h e above r e a s o n s , as w e l l 
as t h o s e s t a t e d by t h e Referee, we conclude t h a t c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e assessed f e e f o r h i s s e r 
v i c e s on r e v i e w i n defense o f c l a i m a n t ' s award o f permanent d i s a b i l i t y compensa
t i o n . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t i s s u e i s $1,250, t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
e f f o r t s d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , t h e r i s k t o c l a i m a n t ' s 
a t t o r n e y o f n o t b e i n g compensated, and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d and 
b e n e f i t s e c u r e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3, 1990 i s a f f i r m e d . For h i s s e r v i c e s on 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a rea s o n a b l e assessed f e e o f $1,250. 

F e b r u a r y 8, 1991 C i t e as 43 Van N a t t a 272 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ERNESTO MAGANA, Claimant 
WCB Case No. 88-10463 

ORDER ON REVIEW 
Ronald A. Fontana, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r end s t a g e 
r e n a l d i s e a s e (ESRD). On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. 

I n P h i l A. L i v e s l e y v. Russ, 296 Or 25 (1 9 8 3 ) , t h e c l a i m a n t was w a l k i n g 
f r o m h i s work s t a t i o n t o t h e t i m e - c l o c k t o punch o u t when he u n a c c o u n t a b l y f e l l 
and b r o k e h i s h i p . Because t h e m e d i c a l evidence showed t h a t t h e f a l l was n o t 
i d i o p a t h i c , i . e . , caused by a c o n d i t i o n p e r s o n a l t o t h e c l a i m a n t , and because i t 
was u n d i s p u t e d t h a t t h e f a l l o c c u r r e d on t h e employer's p r e m i s e s , d u r i n g w o r k i n g 
h o u r s w h i l e t h e c l a i m a n t was p e r f o r m i n g r e g u l a r d u t i e s , t h e C o u r t h e l d t h a t a 
f i n d i n g o f c o m p e n s a b i l i t y was c o n s i s t e n t w i t h t h e w o r k - c o n n e c t i o n approach 
a r t i c u l a t e d i n Rogers v. SAIF, 289 Or 633 (19 8 0 ) : 

"Because t h e 'course o f employment' elements a r e s t r o n g , 
because p e r s o n a l r i s k s a re e l i m i n a t e d , and because t h e 
' a r i s i n g ' elements a r e i n c a p a b l e o f d i r e c t d e t e r m i n a 
t i o n , we h o l d t h a t t h e a d m i n i s t r a t i v e agency and t h e 
C o u r t o f Appeals c o u l d f i n d t h a t c l a i m a n t has c a r r i e d 
h i s b urden o f p r o o f and t h a t t h e u n i t a r y w o r k - c o n n e c t i o n 
t e s t i s s u f f i c i e n t l y s a t i s f i e d t o a l l o w compensation f o r • 
t h i s u n e x p l a i n e d f a l l . " L i v e s l e y , supra, 296 Or a t 32. 

On r e v i e w , c l a i m a n t contends t h a t t h e same r e a s o n i n g a p p l i e s h e r e . Because 
he has e l i m i n a t e d t h e most p r o b a b l e i d i o p a t h i c causes, c l a i m a n t c o n t e n d s t h a t h i s 
End Stage Renal Disease (ESRD) i s " u n e x p l a i n e d " and, t h e r e f o r e , compensable under 
L i v e s l e y . We d i s a g r e e . 

L i v e s l e y i n v o l v e d an i n j u r y c l a i m where t h e "course o f employment" t e s t was 
e a s i l y met. As n o t e d above, i t was u n d i s p u t e d t h a t t h e i n j u r y o c c u r r e d a t work 
w h i l e t h e c l a i m a n t was engaged i n a w o r k - r e l a t e d a c t i v i t y . Because t h a t p o r t i o n 
o f t h e u n i t a r y w o r k - c o n n e c t i o n t e s t was so f u l l y met, t h e C o u r t a l l o w e d t h e 
i n f e r e n c e t h a t t h e u n e x p l a i n e d f a l l "arose o u t o f " t h e c l a i m a n t ' s employment. 
289 Or a t 32; See a l s o 1A Lar s o n , Workmen's Compensation Law 29.10 a t 5-355. 

However, i n t h i s occupationa.1 d i s e a s e c l a i m , t h e "course o f employment" 
t e s t i s n o t e a s i l y met. W h i l e an i n j u r y i s g e n e r a l l y unexpected and sudden i n 
o n s e t , an o c c u p a t i o n a l d i s e a s e i s o f g r a d u a l onset and cannot be s a i d t o be an 
u n a n t i c i p a t e d r e s u l t o f an i n h e r e n t l y hazardous work e n v i r o n m e n t . James v. SAIF, 
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290 Or 343 ( 1 9 8 1 ) . As here, i t i s o f t e n d i f f i c u l t t o d e t e r m i n e whether t h e d i s 
ease " o c c u r r e d " w h i l e c l a i m a n t was a t work engaged i n w o r k - r e l a t e d a c t i v i t i e s , o r 
wheth e r i t was t h e r e s u l t o f o t h e r u n r e l a t e d causes. Thus, w h i l e c l a i m a n t has 
e l i m i n a t e d most i d i o p a t h i c causes f o r h i s ESRD, we cannot a l l o w a L i v e s l e y - t y p e 
i n f e r e n c e t h a t t h e d i s e a s e "arose o u t o f " h i s employment. 

C l a i m a n t n e x t contends t h a t he has e s t a b l i s h e d a compensable c l a i m under 
C o l l i n s v. Hyqenic C o r p o r a t i o n o f Oregon, 86 Or App 484 ( 1 9 8 7 ) . I n t h a t case, 
t h e c l a i m a n t s u f f e r e d r e s p i r a t o r y i r r i t a t i o n a f t e r h i s employer changed t h e 
a e r o s o l l u b r i c a n t t h a t he had used on t h e j o b . The t r e a t i n g p h y s i c i a n c o u l d n o t 
d e f i n i t e l y i d e n t i f y t h e cause o f t h e c o n d i t i o n , b u t r e p o r t e d t h a t i t was 
" c o n c e i v a b l e " t h a t 3TCE, a chemica l c o n t a i n e d i n t h e new l u b r i c a n t , was t h e cause 
o f c l a i m a n t ' s symptoms. The c o u r t found t h e c l a i m compensable: " A c c o r d i n g l y , i n 
t h e absence o f any o t h e r r e a s o n a b l e e x p l a n a t i o n , we h o l d t h a t c l a i m a n t has c a r 
r i e d h i s burden t o e s t a b l i s h t h a t h i s exposure t o 3TCE on t h e j o b was t h e major 
c o n t r i b u t i n g cause o f t h e symptoms[.]" 86 Or App a t 491. 

As i n C o l l i n s , t h e m e d i c a l e x p e r t s here c o u l d n o t p o s i t i v e l y i d e n t i f y t h e 
cause o f c l a i m a n t ' s ESRD. The me d i c a l evidence i n t h i s case, however, does n o t 
e l i m i n a t e o t h e r r e a s o n a b l e e x p l a n a t i o n s independent f r o m c l a i m a n t ' s employment. 
To t h e c o n t r a r y , most, i f n o t a l l t h e m e d i c a l e x p e r t s agree t h a t 50 t o 70 p e r c e n t 
o f a l l ESRD's have no known cause. Because c l a i m a n t has n o t e l i m i n a t e d a l l o t h e r 
e x p l a n a t i o n s , we conclu d e t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable 
o c c u p a t i o n a l d i s e a s e c l a i m . 

As a f i n a l m a t t e r , we note t h a t t h e 1987 L e g i s l a t i v e Assembly added ORS 
656.266 t o t h e Oregon Workers' Compensation Law. That s t a t u t e p r o v i d e s t h a t a 
c l a i m a n t cannot meet h i s burden o f p r o o f "merely by d i s p r o v i n g o t h e r e x p l a n a t i o n s 
o f how t h e i n j u r y o r d i s e a s e o c c u r r e d . " I t i s u n c l e a r whether t h a t p r o v i s i o n 
a p p l i e s r e t r o s p e c t i v e l y t o t h i s case. However, g i v e n t h e f a c t t h a t we have con
c l u d e d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h a compensable c l a i m , we need n o t and 
do n o t address t h a t i s s u e . 

ORDER 

The Referee's o r d e r dated February 1, 1990 i s a f f i r m e d . 

F e b r u a r y 8, 1991 C i t e as 43 Van N a t t a 273 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN S. McKILLOP, Claimant 

WCB Case Nos. 89-08897, 89-00905 & 89-00906 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
James L. Edmundson, A t t o r n e y 

D a r r e l l Bewley, Defense A t t o r n e y 
Employers Defense Counsel, Defense A t t o r n e y s 
Robert J. Jackson ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n ( L i b e r t y ) , on b e h a l f o f Bohemia 
I n c . , r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r w h i c h : (1) 
fou n d t h a t c l a i m a n t had t i m e l y f i l e d her o c c u p a t i o n a l d i s e a s e c l a i m f o r 
b i l a t e r a l upper e x t r e m i t y overuse syndrome; and (2) d i r e c t e d L i b e r t y t o pay 
i n t e r i m compensation from A p r i l 13, 1988 t h r o u g h December 19, 1988. I n her 
b r i e f , c l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h de
c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e f o r Bohemia's a l l e g e d l y u n r e a s o n a b l e 
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f a i l u r e t o pay i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f 
c l a i m f i l i n g , i n t e r i m compensation and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f C l a i m F i l i n g 

L i b e r t y argues t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was b a r r e d by 
t h e t i m e l i m i t a t i o n s c o n t a i n e d i n ORS 656.807. The Referee fo u n d t h a t t h e c l a i m 
was n o t u n t i m e l y . We agree w i t h t h e Referee. 

P u r s u a n t t o ORS 656.807(1), a c l a i m f o r an o c c u p a t i o n a l d i s e a s e must be 
f i l e d w i t h t h e i n s u r e r one year from t h e d a t e t h e worker d i s c o v e r e d ( o r s h o u l d 
have d i s c o v e r e d ) t h e d i s e a s e o r one year from t h e d a t e t h e c l a i m a n t became d i s 
a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t she i s s u f f e r i n g f r o m an o c c u p a t i o n a l 
d i s e a s e , w h i c h e v e r i s l a t e r . 

The i n s u r e r argues t h a t , because c l a i m a n t was i n f o r m e d o f an o c c u p a t i o n -
r e l a t e d upper e x t r e m i t y c o n d i t i o n i n June 1987, her f i l i n g o f a c l a i m i n Novem
ber 1988 was u n t i m e l y p u r s u a n t t o ORS 6 5 6 . 8 0 7 ( 1 ) ( b ) . We do n o t agree. I n t h i s 
case, t h e key d a t e i n d e t e r m i n i n g whether c l a i m a n t t i m e l y f i l e d h er c l a i m i s t h e 
da t e she became d i s a b l e d . ORS 6 5 6 . 8 0 7 ( 1 ) ( b ) . 

Here, c l a i m a n t f i r s t became d i s a b l e d from her j o b a t Bohemia Lumber i n 
Fe b r u a r y 1988 when Dr. Tandonnet a u t h o r i z e d t i m e l o s s i n c o n n e c t i o n w i t h 
c l a i m a n t ' s b i l a t e r a l t e n n i s elbow syndrome. (Ex. 1 7 ) . I n March 1988, Dr. 
H a r r i s a l s o recommended t h a t c l a i m a n t n o t work, a t l e a s t u n t i l a f t e r n e r v e 
c o n d u c t i o n s t u d i e s were completed. 

A c c o r d i n g l y , because we f i n d t h a t c l a i m a n t f i r s t became d i s a b l e d i n Febru
a r y o r March 1988, and f i l e d her o c c u p a t i o n a l d i s e a s e c l a i m a g a i n s t Bohemia i n 
November 1988, we co n c l u d e t h a t c l a i m a n t ' s c l a i m was n o t u n t i m e l y . 

I n t e r i m Compensation 

The R e f e r e e f o u n d t h a t t h e g r e a t e r w e i g h t o f t h e e v i d e n c e e s t a b l i s h e d t h a t 
t h e employer was aware o f a c l a i m on A p r i l 13, 1988. We agree w i t h t h e R e f e r e e . 

The r e c o r d c o n t a i n s a h e a l t h i n s u r a n c e c l a i m form w h i c h was acknowledged 
by t h e employer's r e p r e s e n t a t i v e on A p r i l 13, 1988. C h a r l e s Owens, Bohemia 
s u p e r v i s o r , t e s t i f i e d t h a t he s i g n e d t h e form marked E x h i b i t 18 on t h a t d a t e , 
and he a l s o s t a t e d t h a t c l a i m a n t ' s p o r t i o n and t h e p h y s i c i a n ' s p o r t i o n were 
f i l l e d o u t b e f o r e he r e c e i v e d t h e form. ( T r . 76-77). 

L i b e r t y argues t h a t t h e form was n o t s u f f i c i e n t t o p l a c e t h e employer on 
n o t i c e o f a w o r k - r e l a t e d c l a i m because c l a i m a n t ' s p o r t i o n o f t h e f o r m i n d i c a t e s 
t h a t h er i n j u r y was n o t caused by her work and t h a t she d i d n o t i n t e n d t o f i l e a 
w o r k e r s ' compensation c l a i m . We d i s a g r e e , and no t e t h a t t h e l o w e r p o r t i o n o f 
t h e f o r m , s i g n e d by c l a i m a n t ' s p h y s i c i a n , s t a t e s t h a t t h e i n j u r y was caused and 
a g g r a v a t e d by c l a i m a n t ' s employment. Her c o n s t a n t elbow f l e x i o n and e x t e n s i o n 
was r e p o r t e d t o be t h e cause o f her c o n d i t i o n and i t was recommended t h a t she 
n o t t h e n r e t u r n t o work (she had been d i s a b l e d f o r over a month a t t h a t t i m e ) . 

Former ORS 656.262(4) r e q u i r e s t h e payment o f i n t e r i m compensation w i t h i n 
14 days o f t h e employer's n o t i c e o r knowledge o f a c l a i m . ORS 656.005(6) p r o 
v i d e s : " ' C l a i m ' means a w r i t t e n r e q u e s t f o r compensation f r o m a s u b j e c t w o r k e r 
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o r someone on t h e wo r k e r ' s b e h a l f , o r any compensable i n j u r y o f wh i c h a s u b j e c t 
employer.has n o t i c e o r knowledge." 

Here, on A p r i l 13, 1988, t h e employer r e c e i v e d c l a i m a n t ' s p h y s i c i a n ' s 
w r i t t e n r e p o r t documenting a w o r k - r e l a t e d i n j u r y o r d i s e a s e and claimant.'s i n 
a b i l i t y t o work as a r e s u l t . That r e p o r t p r o v i d e d t h e employer w i t h n o t i c e o r 
knowledge o f a compensable i n j u r y / d i s e a s e and c o n s t i t u t e s a w r i t t e n r e q u e s t f o r 
compensation on c l a i m a n t ' s b e h a l f . T h e r e f o r e , we conclu d e t h a t t h e employer's -
r e c e i p t o f e x h i b i t 18 d i d p r o v i d e i t w i t h n o t i c e o r knowledge o f a c l a i m under 
f o r m e r ORS 656.262( 4 ) . 

Because t h e employer's r e p r e s e n t a t i v e t e s t i f i e d t h a t he had s i g n e d t h e 
f o r m a f t e r t h e p h y s i c i a n had si g n e d , t h a t form was s u f f i c i e n t t o e s t a b l i s h t h a t 
t h e employer had n o t i c e o f an i n j u r y c l a i m on A p r i l 13, 1988. A c c o r d i n g l y , we 
agree w i t h t h e Referee t h a t t h e employer was o b l i g a t e d t o commence payment o f 
i n t e r i m compensation w i t h i n 14 days o f A p r i l 13, 1988 and t o c o n t i n u e payment 
u n t i l t h e c l a i m was d e n i e d , i n t h i s case on December 19, 1988. 

P e n a l t y and A t t o r n e y Fee f o r Unreasonable R e s i s t a n c e t o t h e Payment o f I n t e r i m 
Compensation. 

The Board adopts t h e Referee's "Conclusions o f Law and O p i n i o n " w i t h 
r e g a r d t o t h i s i s s u e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e i s s u e s o f t i m e l i n e s s o f c l a i m f i l i n g and i n t e r i m 
c ompensation i s $800, t o be p a i d by L i b e r t y N o r t h w e s t . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d January 4, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t i s awarded an assessed a t t o r n e y f e e o f $800, p a y a b l e by L i b e r t y 
N o r t h w e s t I n s u r a n c e Company. 

F e b r u a r y 8, 1991 C i t e as 43 Van N a t t a 275 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIA PATE-HARPER, Claimant 

WCB Case No. 89-18249 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r w h i c h : (1) u p h e l d 
t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s low back i n j u r y c l a i m ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t was employed by t h e i n s u r e d as a cannery w o r k e r . On August 28, 
1989, c l a i m a n t o p e r a t e d a " f i l l e r " machine on t h e beet l i n e . C l a i m a n t ' s d u t i e s 
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i n c l u d i n g p u l l i n g e v e r y t e n t h can o f f t h e l i n e and w e i g h i n g i t . She would t h e n 
p l a c e t h e can back on t h e conveyor b e l t . These d u t i e s r e q u i r e d t w i s t i n g and 
t u r n i n g . The f l o o r around c l a i m a n t was wet and s l i p p e r y w i t h b e e t p a r t i c l e s and 
j u i c e . C l a i m a n t f e l l s t r i k i n g her coccyx. A f t e r f a l l i n g c l a i m a n t e x h i b i t e d 
j e r k y body movements, f l u t t e r i n g e y e l i d s and a b l a n k non-focused gaze. C l a i m a n t 
e x h i b i t e d no r e s p i r a t o r y d i s t r e s s . Claimant r e c e i v e d emergency room t r e a t m e n t . 

On t h e i n j u r y d a t e , c l a i m a n t was i n good h e a l t h . She had no p h y s i c a l 
p r o blems. C l a i m a n t was t a k i n g a n t i b i o t i c s f o r an acne c o n d i t i o n and T r i a v i l , an 
a n t i - d e p r e s s a n t m e d i c a t i o n . She had never e x p e r i e n c e d f a i n t n e s s o r d i z z i n e s s 
r e l a t e d t o t h e s e m e d i c a t i o n s . 

On August 28, 1989, c l a i m a n t f i l e d an i n j u r y c l a i m f o r back c o n t u s i o n s 
r e s u l t i n g f r o m t h e f a l l . 

On September 8, 1989, c l a i m a n t e x p e r i e n c e d low back p a i n , numbness i n b o t h 
l e g s and t i n g l i n g i n t h e l e f t l e g . 

On September 11 , 1989, t h e i n s u r e r d e n ied t h e i n j u r y c l a i m , c o n t e n d i n g 
t h a t c l a i m a n t ' s i n j u r y was due t o an i d i o p a t h i c f a l l . 

ULTIMATE FINDING OF FACT 

C l a i m a n t s l i p p e d and f e l l w h i l e p e r f o r m i n g her work d u t i e s f o r t h e i n 
s u r e d . T h i s i n c i d e n t caused numbness i n b o t h l e g s , t i n g l i n g i n t h e l e f t l e g , 
and low back p a i n f o r w h i c h she r e c e i v e d m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d c l a i m a n t c r e d i b l e based on her demeanor. We d e f e r t o 
t h a t f i n d i n g . 

The R e f e r e e f o u n d c l a i m a n t ' s low back i n j u r y n o t compensable, because t h e 
e v i d e n c e was i n equipose as t o whether c l a i m a n t ' s f a l l was caused by work c o n d i 
t i o n s o r an i d i o p a t h i c s e i z u r e . We d i s a g r e e . 

C l a i m a n t has t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e t h a t 
t h e i n j u r y a r o s e o u t o f and i n t h e course o f her employment. ORS 6 5 6 . 0 0 5 ( 8 ) ; 
ORS 656.266. The Supreme Court has adopted t h e u n i t a r y w o r k - c o n n e c t i o n 
approach: " I f t h e i n j u r y has s u f f i c i e n t \ work r e l a t i o n s h i p , t h e n i t a r i s e s o u t 
of and i n t h e c o u r s e o f employment and t h e s t a t u t e i s s a t i s f i e d . Rogers v. 
SAIF, 289 Or 633, 643 (19 8 0 ) . 

We pr o c e e d t o c o n s i d e r c l a i m a n t ' s c l a i m under t h e u n i t a r y w o r k - c o n n e c t i o n 
a n a l y s i s as e x p l a i n e d i n P h i l A. L i v e s l e y Co. v. Russ, 296 Or 25 ( 1 9 8 3 ) , i n 
wh i c h t h e C o u r t adopted t h e "quantum" approach i n r e g a r d t o " a r i s i n g o u t o f " and 
" i n t h e c o u r s e . " There a r e two prongs t o t h e "quantum" approach; t h e "cou r s e o f 
employment" p r o n g and " a r i s i n g o u t o f employment" prong. 

There i s no q u e s t i o n t h a t c l a i m a n t ' s i n j u r y o c c u r r e d " i n t h e c o u r s e " o f 
c l a i m a n t ' s employment. The i s s u e i s whether c l a i m a n t has e s t a b l i s h e d t h a t h er 
i n j u r y "arose o u t o f " her employment. The " a r i s i n g o u t o f " employment p r o n g o f 
t h e a n a l y s i s r e q u i r e s t h a t c l a i m a n t show a c a u s a l l i n k between o c c u r r e n c e o f t h e 
i n j u r y and a r i s k connected w i t h her employment. I n a n a l y z i n g t h i s r i s k f a c t o r , 
we d e t e r m i n e whether t h e i n j u r y had i t s o r i g i n i n a r i s k c onnected w i t h t h e 
employment o r r a t i o n a l l y and n a t u r a l l y i n c i d e n t a l t h e r e t o . P h i l A. L i v e s l e y , 
s u p r a , 296 Or a t 29-30. 

C l a i m a n t contends t h a t t h e f a l l was caused by a s l i p p e r y f l o o r . We agree. 
The f l o o r where c l a i m a n t worked was s l i p p e r y due t o beet p a r t i c l e s and j u i c e . 
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A t t h e t i m e o f t h e i n c i d e n t c l a i m a n t was a t her work s t a t i o n . She c r e d i b l y -
t e s t i f i e d t h a t she t w i s t e d around and f e l l t o t h e f l o o r , l a n d i n g on her coccyx. 

On t h e o t h e r hand, t h e i n s u r e r o f f e r s s p e c u l a t i v e m e d i c a l e v i d e n c e t h a t 
i d i o p a t h i c causes caused c l a i m a n t ' s s l i p and f a l l . Dr. W o o l p e r t , an independent 
m e d i c a l examiner and o r t h o p e d i c surgeon, suggested t h a t some m e d i c a t i o n s c o u l d 
have caused c l a i m a n t t o f a i n t o r have a s e i z u r e . He a l s o v e n t u r e d t h a t hyper
v e n t i l a t i o n c o u l d cause c l a i m a n t t o f a i n t . Woolpert a l s o n o t e d t h a t p e l v i c 
i n f l a m m a t o r y d i s e a s e o r a u r i n a r y t r a c t i n f e c t i o n c o u l d have caused c l a i m a n t t o 
f a i n t . However, t h e r e i s no p e r s u a s i v e m e d i c a l e v i d e n c e t h a t c l a i m a n t s u f f e r s 
f r o m a p e l v i c i n f l a m m a t o r y d i s e a s e o r has e x h i b i t e d symptoms o f a u r i n a r y i n f e c 
t i o n . (Ex. 6 ) . I n sum, Dr. Woolpert's s p e c u l a t i v e o p i n i o n i s i n s u f f i c i e n t t o 
e s t a b l i s h an i d i o p a t h i c cause f o r c l a i m a n t ' s s l i p and f a l l . See Gormley v. 
SAIF, 52 Or App 1055 ( 1 9 8 1 ) . Consequently, we a c c o r d Dr. W o o l p e r t ' s m e d i c a l 
o p i n i o n l i t t l e w e i g h t . 

F i n a l l y , t h e i n s u r e r contends t h a t c l a i m a n t c o u l d have s u f f e r e d a s e i z u r e 
p r i o r t o t h e f a l l . Ms. Jones, t h e company nurse, i n d i c a t e d t h a t when she 
r e a c h e d t h e i n c i d e n t s i t e i t appeared c l a i m a n t was s u f f e r i n g f r o m a s e i z u r e . 
However, Jones acknowledged t h a t such a s e i z u r e c o u l d haye been t h e r e s u l t o f 
c l a i m a n t r e a l i z i n g she was i n severe p a i n from t h e f a l l . ( T r . 1 0 0 ) . Conse
q u e n t l y , we do n o t f i n d her o p i n i o n p e r s u a s i v e . 

Based on t h e c i r c u m s t a n c e s s u r r o u n d i n g c l a i m a n t ' s f a l l , we c o n c l u d e t h a t 
c l a i m a n t has p r o v e n t h a t t h e f a l l o c c u r r e d because o f a r i s k c o nnected w i t h t h e 
work p l a c e . See P h i l A. L i v e s l e y , supra. The i n s u r e r ' s s p e c u l a t i v e e v i d e n c e 
does n o t overcome t h a t p r o o f . T h e r e f o r e , c l a i m a n t has met t h e burden o f e s t a b 
l i s h i n g t h a t her i n j u r y arose out o f t h e course o f her employment. 

P e n a l t y and r e l a t e d a t t o r n e y fees 

The R eferee found t h a t t h e i n s u r e r ' s d e n i a l was n o t u n r e a s o n a b l e , because 
i t had r e a s o n a b l e and l e g i t i m a t e doubt as t o t h e c a u s a t i o n o f t h e f a l l . We 
a g ree. 

P e n a l t i e s and a t t o r n e y fees may be assessed when a c a r r i e r " unreasonably 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The reasonableness o f a c a r r i e r ' s a c t i o n must be d e c i d e d based upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s a c t i o n . 

A t t h e t i m e t h a t t h e i n s u r e r i s s u e d i t s d e n i a l , i t had e y e w i t n e s s accounts 
o f c l a i m a n t ' s p h y s i c a l appearance i m m e d i a t e l y a f t e r t h e f a l l . These accounts 
c o u l d have r a i s e d l e g i t i m a t e doubt as t o t h e c a u s a t i o n o f t h e f a l l . I n l i g h t o f 
t h e s e a c c o u n t s , we do n o t f i n d t h e i n s u r e r ' s d e n i a l u n r e a s o n a b l e . T h e r e f o r e , we 
d e c l i n e t o assess a p e n a l t y o r a t t o r n e y f e e on t h i s b a s i s . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $4,000, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 7, 1990, as r e c o n s i d e r e d March 28, 1990, 
i s r e v e r s e d i n p a r t and a f f i r m e d i n p a r t . The i n s u r e r ' s d e n i a l i s s e t a s i d e and 
t h e c l a i m i s remanded t o t h e i n s u r e r f o r p r o c e s s i n g a c c o r d i n g t o law. The r e 
mainder o f t h e Referee's o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e 
v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed f e e o f $4,000, t o be p a i d by t h e 
i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
GLEN D. ROLES, Claimant 

WCB Case Nos. 90-02445 & 89-14455 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members H o w e l l , Speer and C r i d e r . 

T h i s i s a c o n s o l i d a t e d r e v i e w o f WCB Case Nos. 89-14455 and 90-02445. I n 
WCB Case No. 89-14455, c l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t 
d i s m i s s e d h i s h e a r i n g r e q u e s t and t h e r e b y d e c l i n e d t o assess a d d i t i o n a l p e n a l 
t i e s and r e l a t e d a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s f a i l u r e t o comply w i t h 
R e f e r e e H a r r i ' s F e b r u a r y 27, 1989 Order. I n WCB Case No. 90-02445, c l a i m a n t 
r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t d i s m i s s e d h i s h e a r i n g r e q u e s t 
and t h e r e b y d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e SAIF 
C o r p o r a t i o n ' s f a i l u r e t o pay t i m e l o s s b e n e f i t s awarded by t h e Board's January 
10, 1990 Order on Review. I n b o t h cases, t h e s o l e i s s u e on r e v i e w i s p e n a l t i e s 
and r e l a t e d a t t o r n e y f e e s . We r e i n s t a t e c l a i m a n t ' s r e q u e s t f o r h e a r i n g and 
a f f i r m . 

FINDINGS OF FACT 

On o r about F e b r u a r y 23, 1988, c l a i m a n t r e q u e s t e d a h e a r i n g c o n t e s t i n g a 
Feb r u a r y 17, 1988 D e t e r m i n a t i o n Order. At t h e h e a r i n g , c l a i m a n t r e q u e s t e d t h a t 
R e f e r e e M i c h a e l Johnson s e t a s i d e f o u r p r i o r D e t e r m i n a t i o n O r d e r s , w h i c h i s s u e d 
F e b r u a r y 8, 1984, Februa r y 16, 1984, A p r i l 26, 1985, and November 18, 1986. 
Johnson d i d so, and, as a consequence o f ha v i n g done so, o r d e r e d payment o f over 
$10,000 i n what he c h a r a c t e r i z e d as temporary t o t a l d i s a b i l i t y c ompensation. 
SAIF d i d n o t pay. C l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g enforcement o f 
Johnson's o r d e r . A f t e r a February 1989 h e a r i n g , Referee H a r r i o r d e r e d SAIF t o 
pay t h e monies o r d e r e d by Johnson and assessed a 25 p e r c e n t p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r SAIF's f a i l u r e t o comply. 

SAIF d i d n o t pay. C l a i m a n t r e q u e s t e d a n o t h e r h e a r i n g , s e e k i n g o n l y p e n a l 
t i e s and r e l a t e d a t t o r n e y f e e s . Referee Emerson awarded an a d d i t i o n a l 25 p e r 
c e n t p e n a l t y and a r e l a t e d a t t o r n e y f e e f o r SAIF's f a i l u r e t o comply w i t h 
H a r r i ' s e n f o r c e m e n t o r d e r . 

SAIF s t i l l d i d n o t pay. Claimant r e q u e s t e d a f o u r t h h e a r i n g , s e e k i n g 
p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's c o n t i n u e d f a i l u r e t o comply w i t h H a r r i ' s 
o r d e r . R e f e r e e Podnar, i n WCB Case No. 89-14455, no t e d t h a t Emerson had a l r e a d y 
p e n a l i z e d SAIF f o r r e f u s i n g t o comply w i t h H a r r i ' s o r d e r . Podnar a l s o n o t e d 
t h a t t h e most r e c e n t o r d e r r e q u i r i n g payment o f a n y t h i n g o t h e r t h a n p e n a l t i e s 
and a s s o c i a t e d a t t o r n e y fees was H a r r i ' s . Podnar d i s m i s s e d c l a i m a n t ' s r e q u e s t 
f o r a h e a r i n g , because he fou n d - no b a s i s t o award an a d d i t i o n a l o r c o n t i n u i n g 
p e n a l t y . 

SAIF r e q u e s t e d Board r e v i e w o f t h e o r d e r s i s s u e d by Johnson, H a r r i and 
Emerson. I n a January 10, 1990 Order on Review, we r e v e r s e d t h e p o r t i o n s o f 
Johnson's o r d e r t h a t gave r i s e t o t h e enforcement a c t i o n s heard by H a r r i and 
Emerson. The Order a l s o r e i n s t a t e d t h e f o u r D e t e r m i n a t i o n s Orders t h a t Johnson 
had s e t a s i d e . Glen D. Roles, 42 Van N a t t a 68 (1990) ( h e r e a f t e r , Roles I ) . I n 
a second Order, i s s u e d t h e same d a t e , we r e v e r s e d t h o s e p o r t i o n s o f t h e H a r r i 
and Emerson o r d e r s t h a t awarded p e n a l t i e s , b u t o t h e r w i s e a f f i r m e d t h e H a r r i 
e n f o r c e m e n t o r d e r . Glen D. Roles, 42 Van N a t t a 73 (1990) ( h e r e a f t e r , Roles I I ) . 
The l a t t e r o r d e r was pend i n g r e v i e w by t h e Court o f Appeals u n t i l J a n u a r y 22, 
1991, when we w i t h d r e w i t . 
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SAIF d i d n o t pay t h e amounts p r e v i o u s l y o r d e r e d by H a r r i and by our o r d e r 
i n Roles I I . C l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g p e n a l t i e s and r e l a t e d a t t o r 
ney f e e s f o r SAIF's f a i l u r e t o comply w i t h our o r d e r i n Roles I I . R e f e ree 
P e t e r s o n , i n WCB Case No. 90-02445, d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t , f i n d 
i n g no b a s i s t o award an a d d i t i o n a l o r c o n t i n u i n g p e n a l t y . 

CONCLUSIONS OF LAW AND OPINION 

We f i r s t n o t e t h a t b o t h Referees d i s m i s s e d c l a i m a n t ' s r e q u e s t s f o r hear
i n g . N e i t h e r p a r t y r e q u e s t e d d i s m i s s a l and we are aware o f no a u t h o r i t y f o r 
d i s m i s s i n g t h o s e r e q u e s t s f o r h e a r i n g . We, t h e r e f o r e , r e i n s t a t e t h e r e q u e s t s 
f o r h e a r i n g b u t a f f i r m on t h e m e r i t s . 

I n WCB Case No. 89-14455, c l a i m a n t seeks p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s f o r SAIF's f a i l u r e t o comply w i t h i t s a l l e g e d " c o n t i n u i n g o b l i g a t i o n " t o 
pay t h e monies o r d e r e d p a i d by H a r r i . I n WCB Case No. 90-02445, c l a i m a n t seeks 
p e n a l t i e s and r e l a t e d a t t o r n e y fees f o r SAIF's f a i l u r e t o comply w i t h o u r o r d e r , 
Roles I I , w h i c h a f f i r m e d H a r r i ' s o r d e r and o r d e r e d SAIF t o pay t h e monies H a r r i 
had p r e v i o u s l y o r d e r e d p a i d . 

I n Roles I , which has now become f i n a l , we found t h a t t h e two 1984, t h e 
1985 and t h e 1986 D e t e r m i n a t i o n Orders had become f i n a l by o p e r a t i o n o f law, be
f o r e t h e y were c h a l l e n g e d . We now conclude t h a t , because Johnson l a c k e d j u r i s 
d i c t i o n and s t a t u t o r y a u t h o r i t y t o s e t a s i d e t h e D e t e r m i n a t i o n O r d e r s , h i s o r d e r 
was, i n t h a t r e g a r d , v o i d . Moreover, inasmuch as a v o i d o r d e r i s u n e n f o r c e a b l e , 
H a r r i ' s and our (Roles I I ) enforcement o r d e r s were a l s o v o i d and u n e n f o r c e a b l e . 1 
Because t h o s e o r d e r s were v o i d , SAIF was n o t r e q u i r e d t o comply w i t h them and • 
p e n a l t i e s and a t t o r n e y fees may n o t be assessed. 

JOHNSON'S ORDER 

Whether a t i m e l i m i t a t i o n f o r t h e b r i n g i n g o f an a c t i o n i s j u r i s d i c t i o n a l 
depends on t h e i n t e n t o f t h e l e g i s l a t u r e . Rogue V a l l e y Memorial H o s p i t a l v. 
Salem I n s u r a n c e Agency, 265 Or 603, 612-615 (1 9 7 3 ) . Here, we c o n c l u d e t h a t t h e 
t i m e l i m i t a t i o n i n ORS 656.319(4) i s j u r i s d i c t i o n a l . We base o u r c o n c l u s i o n on 
j u d i c i a l i n t e r p r e t a t i o n s o f s t a t u t o r y t i m e l i m i t s i n p r i o r Workers' Compensation 
cases. 

The Supreme Court has s t a t e d , 

"The whole scheme o f Workmen's Compensation Law 
i s p u r e l y s t a t u t o r y , and n o t a c c o r d i n g t o t h e 
common law. I t i s elementa r y t h a t i n a c q u i r i n g 
j u r i s d i c t i o n i n p u r s u i t o f a s t a t u t o r y remedy, t h e 
r e q u i r e m e n t s o f t h e enactment must be c o m p l i e d w i t h 
s t r i c t l y . " 

D e m i t r o v. S t a t e I n d u s t r i a l Acc. Com., 110 Or 110, 112 (1924) ( r e v ' d on o t h e r 
g r ounds) ( g u o t e d w i t h a p p r o v a l i n Southwest F o r e s t I n d u s t r i e s v. Anders, 299 Or 
205, 216 ( 1 9 8 5 ) ; See Gerber v. S t a t e I n d . Acc. Com., 104 Or 313 ( 1 9 4 0 ) ) . 

lWe n o t e t h a t ORS 656.313(1) p r o v i d e s t h a t payment o f "compensation" i s 
n o t s t a y e d by a r e q u e s t f o r r e v i e w o r c o u r t appeal ( s i c ) . ORS 656.313(4) de
f i n e s "compensation" f o r purposes o f t h e s t a t u t e as " b e n e f i t s p a y a b l e p u r s u a n t 
t o t h e p r o v i s i o n s o f ORS 656.204 t o 656.208, 656.210 and 656.214 and does n o t 
i n c l u d e t h e payment o f m e d i c a l s e r v i c e s . " Those p o r t i o n s o f H a r r i ' s o r d e r and 
our Roles I I o r d e r here under d i s c u s s i o n were made w i t h o u t a u t h o r i t y under Work
e r s ' Compensation Law because,the o r d e r s a t t e m p t e d t o r e q u i r e payment o f monies 
w h i c h were n o t due o r a u t h o r i z e d under law. See Wacker S i l t r o n i c v. S a t c h e r , 
i n f r a . T h e r e f o r e , t h o s e monies were n o t "compensation" as t h a t t e r m i s used i n 
ORS 656.313 and SAIF was not o b l i g a t e d under t h a t s t a t u t e t o pay t h o s e monies 
p e n d i n g r e v i e w by t h e Board o r Cour t . 
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The Supreme Co u r t has a l s o n o t e d t h a t " [ t ] h e word ' j u r i s d i c t i o n ' has n o t 
appeared i n t h e l e g i s l a t i v e scheme f o r j u d i c i a l r e v i e w o f a d m i n i s t r a t i v e agency 
a c t i o n s i n c e 1925." Southwest F o r e s t I n d u s t r i e s , supra a t 216-17. 
N e v e r t h e l e s s , i n Anders, t h e Court found " n o t h i n g t o i n d i c a t e t h a t t h e 
l e g i s l a t u r e meant t h a t f i l i n g w i t h i n t h e t i m e l i m i t was no l o n g e r e s s e n t i a l t o 
t h e c o u r t ' s j u r i s d i c t i o n . " I d . a t 218. I n t h a t Workers' Compensation case, t h e 
Cour t h e l d t h a t t h e Co u r t o f Appeals c o r r e c t l y d e t e r m i n e d t h a t i t l a c k e d 
j u r i s d i c t i o n o v e r t h e m e r i t s , due t o c l a i m a n t ' s f a i l u r e t o f i l e n o t i c e o f a p p e a l 
w i t h i n t h e s t a t u t o r y p e r i o d . 

The C o u r t o f Appeals has h e l d t h a t , p u r s u a n t t o ORS 656.319, an u n t i m e l y 
c h a l l e n g e t o a d e n i a l i s f a t a l t o t h e Referee's j u r i s d i c t i o n . Sweeden v. C i t y 
o f Eugene, 95 Or App 577, 578 (19 8 9 ) . See a l s o Naught v. Gamble, I n c . , 87 Or 
App 145 ( 1 9 8 7 ) . A p p l y i n g Sweeden, supra, we have h e l d t h a t a R e f e r e e l a c k e d 
j u r i s d i c t i o n t o address t h e m e r i t s o f a c h a l l e n g e t o a d e n i a l when t h e h e a r i n g 
r e q u e s t was n o t t i m e l y . Duane Fresh, 42 Van N a t t a 864, 865 ( 1 9 9 0 ) . And we have 
p r e v i o u s l y d e t e r m i n e d t h a t p r o p r i e t y o f a d e n i a l may n o t be l i t i g a t e d u n l e s s a 
h e a r i n g i s t i m e l y r e q u e s t e d on t h e d e n i a l . Robert E. Derby, 41 Van N a t t a 405, 
406-7 ( 1 9 8 9 ) . 

T h i s case i n v o l v e s D e t e r m i n a t i o n Orders i s s u e d under f o r m e r ORS 656.268(4) 
and s e t a s i d e by Referee Johnson. At t h a t t i m e , f o r m e r ORS 656.268(6) p r o v i d e d : 
"Any * * * p a r t y may r e q u e s t a h e a r i n g under ORS 656.283 on t h e d e t e r m i n a t i o n 
made under s u b s e c t i o n (4) o f t h i s s e c t i o n w i t h i n one year a f t e r c o p i e s o f t h e 
d e t e r m i n a t i o n a r e m a i l e d . " Former ORS 656.319(4) added: "With r e s p e c t t o ob
j e c t i o n s t o a d e t e r m i n a t i o n under ORS 656.268(3) [ s i c ] , a h e a r i n g on such o b j e c 
t i o n s s h a l l n o t be g r a n t e d u n l e s s a r e q u e s t f o r h e a r i n g i s f i l e d w i t h i n one y e a r 
a f t e r t h e c o p i e s o f t h e d e t e r m i n a t i o n were m a i l e d t o t h e p a r t i e s . " (Emphasis 
added). 

I n Weyerhaueser v. R o l l e r , 85 Or App 500, 504 (1 9 8 7 ) , t h e c o u r t a f f i r m e d 
our h o l d i n g t h a t a r e f e r e e l a c k e d j u r i s d i c t i o n because t h e r e was no t i m e l y r e 
ques t f o r h e a r i n g from a D e t e r m i n a t i o n Order b e f o r e him. See C h a r l e s W. R o l l e r , 
38 Van N a t t a 50 ( 1 9 8 6 ) . And, i n Shaw v. SAIF, 63 Or App 239 ( 1 9 8 3 ) , t h e c o u r t 
d i s c u s s e d t h e t i m e l i m i t s f o r c h a l l e n g i n g D e t e r m i n a t i o n Orders s e t o u t i n ORS 
656.319 i n t e r m s o f " j u r i s d i c t i o n . " We, t h e r e f o r e , conclude t h a t t i m e l i n e s s i s 
as c r i t i c a l t o t h e v e s t i n g o f j u r i s d i c t i o n t o d e c i d e a c h a l l e n g e t o a De t e r m i n a 
t i o n Order, as i t i s t o j u r i s d i c t i o n r e g a r d i n g a c h a l l e n g e t o a d e n i a l . I f t h e 
s t a t u t o r y t i m e l i m i t a t i o n i s n o t met, j u r i s d i c t i o n does n o t v e s t i n t h e R e f e r e e . 
See Anton V. Mortensen, 42 Van N a t t a 1183 (19 9 0 ) ; David L. M a l l e t t e , 38 Van 
N a t t a 843 ( 1 9 8 6 ) . 

I n t h e Johnson case, t h e r e q u e s t s f o r h e a r i n g were made more t h a n a y e a r 
a f t e r t h e D e t e r m i n a t i o n Orders i s s u e d . Thus, t h e r e q u e s t s were n o t t i m e l y . See 
fo r m e r ORS 6 5 6 . 3 1 9 ( 4 ) ; Roles I . J u r i s d i c t i o n never v e s t e d i n Johnson, a l t h o u g h 
he p u r p o r t e d l y " e x e r c i s e d " i t . ' See SAIF v. Johnson, 99 Or App 64, 71 ( 1 9 8 9 ) . 

F i n a l l y , even i f t h e i s s u e were not " j u r i s d i c t i o n , " p er se, Johnson l a c k e d 
s t a t u t o r y a u t h o r i t y t o a c t . I t i s fundamental t h a t an a d m i n i s t r a t i v e agency 
does n o t have s u b s t a n t i v e a u t h o r i t y beyond t h a t d e l e g a t e d by t h e l e g i s l a t u r e . 
Former ORS 656.319(4) p r o v i d e s t h a t a h e a r i n g " s h a l l ' n o t be h e l d " i f t h e r e q u e s t 
f o r h e a r i n g i s n o t t i m e l y f i l e d . C l e a r l y , t h e l e g i s l a t u r e w i t h h e l d t h e a u t h o r 
i t y w h i c h Johnson p u r p o r t e d t o e x e r c i s e . McGinnis v. T i q a r d School D i s t r i c t 
#23J, 87 Or App 363 ( 1 9 8 7 ) . See a l s o Reine R. Webb, 42 Van N a t t a 477 ( 1 9 9 0 ) . 

The C o u r t o f Appeals has i n s t r u c t e d t h a t : 

"The b e n e f i t s awarded under t h e wo r k e r s ' compensa
t i o n law a r e p u r e l y s t a t u t o r y , and a c l a i m a n t must 
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s t r i c t l y f o l l o w t h e p r e s c r i b e d procedures i n o r d e r 
t o r e c o v e r under t h e law. * * * Time l i m i t a t i o n s 
p r e s c r i b e d by t h e law are l i m i t a t i o n s upon t h e 
r i g h t t o o b t a i n compensation and are not s u b j e c t t o 
e x c e p t i o n s c o n t a i n e d w i t h i n t h e g e n e r a l s t a t u t e o f 
l i m i t a t i o n s . * * * N e i t h e r t h e Board nor t h e 
c o u r t s may waive t h e s e r e q u i r e m e n t s . " 

N e l s o n v. SAIF, 43 Or App, r e v den 288 Or 173, c e r t den 446 US 980 (1980) 
( c i t a t i o n s o m i t t e d ) . We conclude t h a t ORS 656.319 p r e c l u d e d Johnson f r o m r e 
q u i r i n g SAIF t o pay t h e more t h a n $10,000 o f what he c h a r a c t e r i z e d as tem p o r a r y 
d i s a b i l i t y compensation. 

When a j u d i c i a l d e c i s i o n m a k e r a c t s w i t h o u t a u t h o r i t y , h i s o r d e r i s v o i d . 
See P e e r i n g v. Ouivev, 26 Or 556, 558 (1894) ( " I f t h e c o u r t had no power t o make 
t h e o r d e r a t t h e t i m e i t was made, t h e judgment r e n d e r e d would be v o i d . . . .") 
A c c o r d i n g l y , as we have concluded t h a t Johnson a c t e d w i t h o u t j u r i s d i c t i o n o r 
a u t h o r i t y , we a l s o c o n c l u d e t h a t h i s o r d e r was v o i d . 

HARRI'S ORDER 

Our January 1990 Orders d i d not address t h e fundam e n t a l i s s u e s u r r o u n d i n g 
Johnson's e x e r c i s e o f j u r i s d i c t i o n . We s i m p l y r e v e r s e d t h a t o r d e r and found 
t h a t t h e f o u r D e t e r m i n a t i o n Orders had become f i n a l as a m a t t e r o f law. Roles I 
r e v e r s e d t h e p o r t i o n o f Johnson's o r d e r t h a t s e t t h e D e t e r m i n a t i o n Orders a s i d e . 
Roles I I r e v e r s e d Referee H a r r i ' s p e n a l t y assessment f o r SAIF's nonpayment, be
cause we d e t e r m i n e d t h a t t h e amounts o r d e r e d p a i d were "never due." Conse
q u e n t l y , t h e r e was no compensation "then due" upon whi c h t o base a p e n a l t y . 
Former ORS 656.262(10). 

We a f f i r m e d , w i t h o u t d i s c u s s i o n , t h e remainder o f H a r r i ' s o r d e r . Inasmuch 
as H a r r i had a l s o o r d e r e d t h e payment o f t h e amount Johnson had o r d e r e d p a i d 
( i . e . , e n f o r c e d Johnson's o r d e r ) , we e f f e c t i v e l y o r d e r e d SAIF t o pay t h o s e 
amounts and s i m u l t a n e o u s l y found t h a t "compensation" was "never due." At t h i s 
t i m e , we co n c l u d e t h a t H a r r i ' s enforcement o r d e r was i n v a l i d . 

Where, as here, t h e f i r s t Referee exceeded h i s s t a t u t o r y a u t h o r i t y , a 
second Referee l a c k s a u t h o r i t y t o e n f o r c e t h e f i r s t R e feree's o r d e r . See James 
L. Guvton, 41 Van N a t t a 2010 (19 8 9 ) ; R u d o l f o Chavez, 41 Van N a t t a 2127 ( 1 9 8 9 ) . 

We, t h e r e f o r e , conclude t h a t H a r r i l a c k e d a u t h o r i t y t o e n f o r c e Johnson's 
i n v a l i d o r d e r and t h a t , as a consequence, H a r r i ' s o r d e r was a l s o i n v a l i d . SAIF 
was n o t r e q u i r e d t o comply w i t h t h a t i n v a l i d o r d e r . 

THE ROLES I I ORDER 

J u s t as H a r r i ' s o r d e r a t t e m p t i n g t o e n f o r c e Johnson's i n v a l i d o r d e r was 
i t s e l f i n v a l i d , o ur de novo enforcement o f Johnson's o r d e r (by a f f i r m i n g 
H a r r i ' s ) was e q u a l l y i n v a l i d . Compliance w i t h t h a t l e g a l l y i n v a l i d o r d e r was 
n o t r e q u i r e d . 

PENALTIES AND ATTORNEY FEES IN THESE CASES 

I n t h e p r e s e n t cases, c l a i m a n t r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r 
SAIF's f a i l u r e t o pay monies o r d e r e d p a i d by H a r r i ' s o r d e r and o u r o r d e r i n 
Roles I I . Because we have concluded t h a t b o t h o f t h o s e o r d e r s were i n v a l i d , 
SAIF was n o t r e q u i r e d t o comply w i t h them and pay t h e award w h i c h was never due. 
G e o r g i a - P a c i f i c v. Hughes, 305 Or 286 (1988). SAIF's f a i l u r e t o do so was not 
un r e a s o n a b l e and p e n a l t i e s and a t t o r n e y fees may not be assessed. 
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We c o n c l u d e t h a t we cannot assess p e n a l t i e s and a t t o r n e y f e e s f o r a n o t h e r 
r e a s o n , as w e l l . I n Roles I we r e v e r s e d Johnson's award ( w i t h t h e e x c e p t i o n o f 
a s t i p u l a t e d amount). I n Roles I I we r e v e r s e d p e n a l t y assessments, f o r SAIF's 
f a i l u r e t o comply w i t h Johnson's o r d e r , because "compensation" was "never due." 
Here, t h e same r e a s o n i n g a p p l i e s . Johnson's award was r e v e r s e d . H a r r i r e q u i r e d 
SAIF t o pay t h e monies o r d e r e d p a i d by Johnson. However, H a r r i ' s order- d i d n o t 
award "compensation" because: as we h e l d i n Roles I , c l a i m a n t was n o t e n t i t l e d 
t o "compensation"; and as we h e l d i n Roles I I , "compensation" was never due. 
H a r r i ' s o r d e r s i m p l y o r d e r e d SAIF t o pay c e r t a i n monies, n o t because "compensa
t i o n " was due under Workers' Compensation Law, b u t o n l y because Johnson had 
o r d e r e d t h o s e monies p a i d . I t f o l l o w s t h a t i f H a r r i ' s o r d e r d i d n o t r e q u i r e t h e 
payment o f "compensation," t h e n a p e n a l t y may n o t be assessed f o r nonpayment 
under ORS 656.262(10) and an a t t o r n e y f e e may n o t be awarded f o r r e s i s t a n c e t o 
t h e payment o f "compensation" under ORS 656.382(1). 

I n a v e r y s i m i l a r s i t u a t i o n i n Wacker S i l t r o n i c v. S a t c h e r , 103 Or App 513 
( 1 9 9 0 ) , a r e f e r e e h e l d t h a t a c l a i m was compensable. The employer sought Board 
r e v i e w o f t h a t o r d e r . W h i l e t h a t r e v i e w was pending, t h e employer d e n i e d 
payment o f m e d i c a l s e r v i c e s . A second r e f e r e e s e t a s i d e t h e employer's d e n i a l 
o f t h o s e m e d i c a l s e r v i c e s . The employer d i d n o t seek r e v i e w o f t h e second 
Referee's o r d e r and d i d n o t comply w i t h i t . A t h i r d r e f e r e e i s s u e d an o r d e r 
e n f o r c i n g t h e second r e f e r e e ' s o r d e r and r e q u i r i n g t h e employer t o pay t h e 
m e d i c a l s e r v i c e s p l u s a p e n a l t y and a t t o r n e y f e e . I n t h a t case, we h e l d t h a t , 
even t h o u g h t h e second r e f e r e e ' s o r d e r was c o n t r a r y t o ORS 656.313, because i t 
became f i n a l , t h e employer was r e q u i r e d t o comply. We a f f i r m e d t h e t h i r d r e f 
e r ee's e n f o r c e m e n t o r d e r . E l m i r a K. S atcher, 41 Van N a t t a 1737 ( 1 9 8 9 ) . The 
C o u r t r e v e r s e d . I t h e l d t h a t t h e second r e f e r e e ' s o r d e r c o u l d n o t c r e a t e an 
o b l i g a t i o n f o r t h e employer t o pay "compensation" because ORS 656.313 p r o v i d e s 
t h a t , "compensation" does not i n c l u d e m e d i c a l s e r v i c e s d u r i n g t h e p e r i o d an em
p l o y e r ' s r e q u e s t f o r r e v i e w i s pending. Thus, t h e Court h e l d t h a t t h e r e was no 
b a s i s t o assess p e n a l t i e s o r a t t o r n e y fees f o r t h e employer's f a i l u r e t o comply 
w i t h t h e second r e f e r e e ' s o r d e r , because t h a t o r d e r d i d n o t award 
"compensation." 

ORDER 

C l a i m a n t ' s r e q u e s t s f o r h e a r i n g are r e i n s t a t e d . I n WCB Case # 89-14455, 
t h e R e f e r e e ' s o r d e r d a t e d September 13, 1989 i s a f f i r m e d . I n WCB Case # 90-
02445, t h e R e f e r e e ' s o r d e r d a t e d March 16, 1990 i s a f f i r m e d . 

Board Member C r i d e r d i s s e n t i n g . 

I d o .not share my c o l l e a g u e ' s view t h a t d i s a b i l i t y b e n e f i t s a r e n o t com
p e n s a t i o n because a r e f e r e e s h o u l d n o t have conducted t h e h e a r i n g w h i c h ,gave 
r i s e t o t h e award o f b e n e f i t s . "The d i s a b i l i t y b e n e f i t s awarded by R e f e r e e 
Johnson were compensation. The o n l y q u e s t i o n i s whether compensation awarded 
under t h e s e c i r c u m s t a n c e s must be p a i d under former ORS 656.313. 

I would r e v e r s e f o r t h e reasons s t a t e d i n our o r i g i n a l o r d e r i n WCB Case 
No. 88-19267 and 89-06314. 

f 
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I n t h e M a t t e r o f t h e Compensation o f 
SUSANNA L. STAEHLY, Claimant 

WCB Case No. 89-16655 
ORDER ON REVIEW 

Pete r 0. Hansen, Claimant A t t o r n e y 
Ray M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r w h i c h awarded 5 p e r c e n t 
(16 degrees) unscheduled permanent d i s a b i l i t y f o r a p s y c h o l o g i c a l c o n d i t i o n , 
whereas a D e t e r m i n a t i o n Order had awarded no permanent d i s a b i l i t y . On r e v i e w , 
t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

FINDING OF ULTIMATE FACT 

Cl a i m a n t s u s t a i n e d no permanent p s y c h o l o g i c a l i m p a i r m e n t as a r e s u l t o f 
w o r k - r e l a t e d s t r e s s o r s d u r i n g A p r i l 1988. 

CONCLUSIONS OF LAW AND OPINION 

The Referee awarded c l a i m a n t 5 p e r c e n t unscheduled permanent impairment 
f o r a C l a s s 1 a n x i e t y r e a c t i o n under former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) ( A ) . He d i d n o t 
i n c l u d e any v a l u e s f o r c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l i t y f a c t o r s . 
C l a i m a n t contends t h a t she i s e n t i t l e d t o a g r e a t e r i m p a i r m e n t v a l u e f o r symp
toms o f a Class 3 p s y c h o n e u r o s i s . She f u r t h e r contends t h a t she i s e n t i t l e d t o 
r a t i n g s under t h e s o c i a l / v o c a t i o n a l c a t e g o r i e s because she has n o t r e t u r n e d t o 
work. We a f f i r m t h e Referee's award. However, we base our a n a l y s i s on t h e 
f o l l o w i n g r e a s o n i n g . 

For purposes o f d e t e r m i n i n g w o r k - r e l a t e d permanent p a r t i a l d i s a b i l i t y , ORS 
656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a 
t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

I n t h i s case, c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on June 6, 
1989, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 28, 1989. There
f o r e , we a p p l y t h e " s t a n d a r d s " i n e f f e c t January 1, 1989 i n r a t i n g c l a i m a n t ' s 
permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s i m p a i r m e n t , age, e d u c a t i o n , and a d a p t a b i l i t y . I f t h e i n j u r y d i d n o t 
r e s u l t i n measurable impairment, no award o f unscheduled permanent p a r t i a l d i s 
a b i l i t y i s g i v e n . Former OAR 436-35-280(1); former OAR 436-35-320(1). 

I m p a i r m e n t 

On de novo r e v i e w , we f i n d t h a t c l a i m a n t has no r a t a b l e permanent p s y c h o l o g i c a l 
i m p a i r m e n t . 
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W i t h t h e e x c e p t i o n o f t h e l a s t r e p o r t from c l a i m a n t ' s t r e a t i n g p s y c h o l o 
g i s t , Dr. L a z e r e , a l l o f t h e m e d i c a l r e p o r t s from him as w e l l as f r o m f o u r 
e x a m i n i n g p s y c h i a t r i s t s have c o n s i s t e n t l y n o t e d t h a t c l a i m a n t has no r e s i d u a l 
i m p a i r m e n t . Dr. Lazere t r e a t e d c l a i m a n t f o r her compensable c o n d i t i o n i n 1988. 
I n i t i a l l y , he d i a g n o s e d an a n x i e t y r e a c t i o n t o s t r e s s o r s o c c u r r i n g a t work. 
C l a i m a n t ' s symptoms i n c l u d e d a n x i e t y , m i l d d e p r e s s i o n , and l a c k o f s e l f -
c o n f i d e n c e . She e x h i b i t e d no t h i n k i n g d i s o r d e r o r d i f f i c u l t i e s w i t h t h e 
a c t i v i t i e s o f d a i l y l i v i n g . 

Dr. K l e i n , independent examining p s y c h i a t r i s t , examined c l a i m a n t on t h r e e 
s e p a r a t e o c c a s i o n s i n J u l y 1988. She found t h a t c l a i m a n t had no p s y c h i a t r i c 
d i a g n o s i s and o p i n e d t h a t c l a i m a n t c o u l d r e t u r n t o her u s u a l o f f i c e work j o b . 

On October 14, 1988, Dr. Colbach, examining p s y c h i a t r i s t , s t a t e d t h a t 
c l a i m a n t ' s c o n d i t i o n had worsened w h i l e she was n o t w o r k i n g and t h a t she had 
l o s t c o n f i d e n c e i n h e r s e l f . He r e p o r t e d t h a t c l a i m a n t d i d n o t want t o r e t u r n t o 
work because she a n t i c i p a t e d t h a t i t would be s t r e s s f u l . He f u r t h e r f o u n d t h a t 
c l a i m a n t was n o t m o t i v a t e d t o r e t u r n t o work. 

C l a i m a n t was n o t t r e a t e d o r seen by anyone a f t e r her e x a m i n a t i o n by Dr. 
Colbach u n t i l she was e v a l u a t e d by examining p s y c h i a t r i s t , Dr. T u r c o , on June 9, 
1989. She was n o t r e c e i v i n g p s y c h o l o g i c a l c a r e a t t h a t t i m e and was on no medi
c a t i o n s f o r her a n x i e t y c o n d i t i o n . A l t h o u g h t h e d o c t o r n o t e d c l a i m a n t ' s c o n t i n 
u i n g l a c k o f s e l f - c o n f i d e n c e , c l a i m a n t ' s mental s t a t u s e x a m i n a t i o n was e n t i r e l y 
n o r m a l . Dr. Turco o p i n e d t h a t c l a i m a n t was p s y c h i a t r i c a l l y s t a t i o n a r y a t t h a t 
t i m e and c o u l d r e t u r n t o f u l l - t i m e work. Dr. Lazere c o n c u r r e d w i t h Dr. Turco's 
assessment. 

I n November 1989, c l a i m a n t was e v a l u a t e d by independent e x a m i n i n g p s y c h i a 
t r i s t , Dr. P a r v a r e s h . C l a i m a n t s t i l l was n o t r e c e i v i n g o n g o i n g p s y c h o l o g i c a l 
c a r e and was on no m e d i c a t i o n s f o r her a n x i e t y c o n d i t i o n . Dr. P a r v a r e s h s i m i 
l a r l y n o t e d c l a i m a n t ' s l a c k o f s e l f - c o n f i d e n c e . However, c l a i m a n t ' s m e n t a l 
s t a t u s e x a m i n a t i o n c o n t i n u e d t o be e n t i r e l y . n o r m a l . C l a i m a n t r e p o r t e d t h a t she 
l i v e d by h e r s e l f i n her own apartment, s o c i a l i z e d w i t h f r i e n d s and f a m i l y mem
b e r s , and was a t t e n d i n g s c h o o l and r e c e i v i n g e x c e l l e n t g r a d e s . Dr. P a r v a r e s h 
o p i n e d t h a t c l a i m a n t d i d n o t need c u r r e n t p s y c h i a t r i c t r e a t m e n t and c o u l d p e r 
f o r m any work she chose. He f u r t h e r o p i n e d t h a t c l a i m a n t had no i m p a i r m e n t as a 
consequence o f her compensable A p r i l 1988 e v e n t . 

Then, i n December 1989, Dr. Lazere r e p o r t e d t h a t c l a i m a n t had m i n i m a l p e r 
manent r e s i d u a l s o f her work-induced a n x i e t y r e a c t i o n . He o f f e r e d no b a s i s f o r 
h i s o p i n i o n . A l t h o u g h Dr. Lazere has f o l l o w e d c l a i m a n t f o r an e x t e n d e d p e r i o d 
o f t i m e and has observed her e m o t i o n a l s t a t e b e f o r e t h i s work i n c i d e n t as w e l l 
as h e r response t o t r e a t m e n t , we do n o t f i n d Dr. Lazere's u n e x p l a i n e d r e v e r s a l 
o f o p i n i o n t o be p e r s u a s i v e . Raul A. H e r r e r a , 40 Van N a t t a 1281 ( 1 9 8 8 ) . Nor do 
we f i n d h i s i n c o n s i s t e n t c o n c l u s i o n t h a t t h e 1988 work exposure produced perma
n e n t , a l b e i t m i n i m a l , r e s i d u a l s t o comport w i t h t h e l a c k o f o b j e c t i v e p s y c h o l o g 
i c a l f i n d i n g s as n o t e d by Dr. Lazere i n h i s e a r l i e r r e p o r t s o r as r e p o r t e d by 
Drs. K l e i n , P a r v a r e s h , Turco and Colbach. 

On t h i s r e c o r d , t h e n , c l a i m a n t has n o t e s t a b l i s h e d t h a t she has s u s t a i n e d 
permanent i m p a i r m e n t as a r e s u l t o f her compensable p s y c h o l o g i c a l c o n d i t i o n . 
S i n c e c l a i m a n t has no r a t a b l e v a l u e f o r impairment under forme r OAR .436-35-270 
t h r o u g h 436-35-440, she has no c a l c u l a b l e d i s a b i l i t y under t h e " s t a n d a r d s . " 
Former OAR 436-35-280(1); f o r m e r OAR 436-35-320(1). 

Because we have found t h a t c l a i m a n t s u s t a i n e d no permanent i m p a i r m e n t as a 
r e s u l t o f h e r compensable i n j u r y , we need not address her argument t h a t she i s 
e n t i t l e d t o v a l u e s f o r t h e age, e d u c a t i o n and a d a p t a b i l i t y c a t e g o r i e s under f o r 
mer OAR 436-35-290, 436-35-300 and 436-35-310. 
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E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy C o r p o r a t i o n , 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t contends t h a t because t h e l i m i t i n g f a c t o r i n her a d a p t a b i l i t y f o r 
o t h e r employment i s s t r e s s , t h e a d a p t a b i l i t y v a l u e s o f former OAR 356-35-310 are 
no t a p p l i c a b l e i n a s s e s s i n g her e m o t i o n a l d i s a b i l i t y under t h e s t a n d a r d s . I n 
s t e a d , c l a i m a n t a s s e r t s t h a t her e m o t i o n a l impairment c o r r e l a t e s t o a l o s s o f 
a b i l i t y t o p e r f o r m t h e approximate percentage o f j o b s as would a l i g h t r e s i d u a l 
p h y s i c a l c a p a c i t y . T h e r e f o r e , g i v e n her e x c l u s i o n from a s u b s t a n t i a l p o r t i o n o f 
t h e j o b market, c l a i m a n t urges us t o award her 62 p e r c e n t permanent p a r t i a l d i s 
a b i l i t y . 

However, because c l a i m a n t has not e s t a b l i s h e d t h a t she has any permanent 
p s y c h o l o g i c a l i m p a i r m e n t , we f i n d t h a t c l a i m a n t ' s compensable p s y c h o l o g i c a l con
d i t i o n does n o t p r e c l u d e her from p e r f o r m i n g any j o b i n t h e l a b o r market. Con
s e q u e n t l y , c l a i m a n t has f a i l e d t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
she i s e n t i t l e d t o a g r e a t e r award o f d i s a b i l i t y t h a n t h a t i n d i c a t e d by t h e 
" s t a n d a r d s . " 

N e v e r t h e l e s s , as t h e i n s u r e r has not r e q u e s t e d a r e d u c t i o n i n c l a i m a n t ' s 5 
p e r c e n t permanent d i s a b i l i t y award, on r e v i e w , we a f f i r m t h a t award. See D a n i e l 
M. A l i r e , 41 Van N a t t a 752 (1989). 

ORDER 

The Referee's o r d e r d a t e d February 9, 1990 i s a f f i r m e d . 

F e b r u a r y 8, 1991 : C i t e as 43 Van N a t t a 285 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROL A. WEAVER, Claimant 
WCB Case No. 89-04118 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d employer's d e n i a l o f temporary d i s a b i l i t y b e n e f i t s f r o m F e b r u a r y 8, 1989 
t h r o u g h May 3 1 , 1989. On r e v i e w , t h e i s s u e i s tem p o r a r y t o t a l d i s a b i l i t y . We 
r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome (CTS) i n December 1985. That c l a i m was accepted as n o n d i s a b l i n g . 
C l a i m a n t r e c e i v e d c o n s e r v a t i v e t r e a t m e n t f o r her b i l a t e r a l CTS, b u t missed no 
t i m e f r o m her r e g u l a r work d u t i e s due t o t h e b i l a t e r a l CTS u n t i l 1989. 

On January 6, 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Young, recommended 
nerv e c o n d u c t i o n s t u d i e s and s u r g e r y . 
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On January 1 1 , 1989, c l a i m a n t ' s u n i o n began a l a b o r d i s p u t e and c l a i m a n t 
l e f t work i n c i d e n t t o t h e s t r i k e . 

On F e b r u a r y 8, 1989, a f t e r nerve c o n d u c t i o n s t u d i e s , Dr. Young p e r f o r m e d 
b i l a t e r a l c a r p a l t u n n e l r e l e a s e s u r g e r y . On March 27, 1989, Young t e n t a t i v e l y 
r e l e a s e d c l a i m a n t t o r e t u r n t o work on A p r i l 10, 1989. The employer o f f e r e d 
c l a i m a n t work b e g i n n i n g on A p r i l 2 1 , 1989, b u t c l a i m a n t d i d n o t respond due t o 
t h e s t r i k e . 

C l a i m a n t r e t u r n e d t o r e g u l a r work on May 31 , 1989. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t became d i s a b l e d due t o a compensable c o n d i t i o n on t h e d a t e o f her 
s u r g e r y , F e b r u a r y 8, 1989. 

C l a i m a n t , by l e a v i n g work i n c i d e n t t o a l a b o r d i s p u t e , had n o t w i t h d r a w n 
f r o m t h e work f o r c e p r i o r t o her dat e o f d i s a b i l i t y . C l a i m a n t d i d n o t l o s e h er 
s t a t u s as a "worker" due t o her p a r t i c i p a t i o n i n a l a b o r d i s p u t e . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e fo u n d t h a t c l a i m a n t was n o t a "worker" a t t h e t i m e h er d i s 
a b i l i t y commenced, and concluded t h a t she was n o t e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m F e b r u a r y 8, 1989 t o May 31 , 1989. We d i s a g r e e . 

A c l a i m a n t i s n o t e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s f o r 
a g g r a v a t i o n o f an o r i g i n a l compensable i n j u r y , where t h e c l a i m a n t had v o l u n t a r 
i l y removed h i m s e l f o r h e r s e l f from t h e l a b o r market. C u t r i q h t v. Weyerhaeuser, 
299 Or 290 ( 1 9 8 5 ) . 

I n Dawkins v. P a c i f i c Motor T r u c k i n g , 308 Or 254 ( 1 9 8 9 ) , t h e C o u r t h e l d 
t h a t a c l a i m a n t i s i n t h e work f o r c e i f he/she met c e r t a i n c r i t e r i a . The c r i t i 
c a l d a t e f o r d e t e r m i n i n g whether a worker i s i n , o r has w i t h d r a w n f r o m , t h e work 
f o r c e i s a t t h e t i m e o f d i s a b i l i t y . Weyerhaeuser v. K e p f o r d , 100 Or App 410, 
414 ( 1 9 9 0 ) . 

R e c e n t l y , i n E l l i s N. P h i l l i p s , 43 Van N a t t a 231 ( 1 9 9 1 ) , we c o n c l u d e d t h a t 
a c l a i m a n t ' s p a r t i c i p a t i o n i n a l a b o r d i s p u t e was n o t a v o l u n t a r y removal f r o m 
t h e work f o r c e . We h e l d t h a t i n such a s i t u a t i o n t h e c l a i m a n t remained a 
"worker," and e n t i t l e d t o temporary t o t a l d i s a b i l i t y . 

Here, we- f i n d t h a t c l a i m a n t became d i s a b l e d due t o her compensable b i l a t 
e r a l c a r p a l t u n n e l syndrome on February 8, 1989, t h e d a t e o f her s u r g e r y . Thus, 
c l a i m a n t became d i s a b l e d from work a f t e r t h e s t r i k e began and on t h e d a t e she 
underwent b i l a t e r a l CTS surgery". Pursuant t o t h e a n a l y s i s f o l l o w e d i n P h i l l i p s , 
s u p r a , we a l s o f i n d t h a t c l a i m a n t was a "worker" when she became d i s a b l e d and 
t h a t she had n o t removed h e r s e l f from t h e work f o r c e by p a r t i c i p a t i n g i n t h e 
l a b o r d i s p u t e . T h e r e f o r e , we conclude t h a t c l a i m a n t i s e n t i t l e d t o t e m p o r a r y 
t o t a l d i s a b i l i t y b e g i n n i n g on February 8, 1989. 

However, t h e employer contends t h a t p u r s u a n t t o fo r m e r OAR 436 - 6 0 - 0 3 0 ( 5 ) , 
an i n j u r e d w o r k e r ' s r e f u s a l o f wage e a r n i n g employment p e r m i t s t h e employer t o 
reduce b e n e f i t s f r o m t e m p o r a r y t o t a l d i s a b i l i t y compensation t o t e m p o r a r y d i s 
a b i l i t y p a r t i a l compensation (which may equal z e r o ) . We n o t e t h a t b e f o r e an em
p l o y e r can u n i l a t e r a l l y reduce temporary t o t a l d i s a b i l i t y t o p a r t i a l d i s a b i l 
i t y , s t r i c t c o m p l i a n c e w i t h former OAR 436-60-030(5) i s necessary. Eastman v. 
G e o r g i a - P a c i f i c Corp., 79 Or App 610 (1986). 
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Former OAR 436-60-030(5) p r o v i d e s as f o l l o w s : 
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" ( 5 ) An i n s u r e r s h a l l cease p a y i n g t e m p o r a r y t o t a l d i s 
a b i l i t y compensation and s t a r t making payment o f such 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation as would be 
due i n s e c t i o n (1) when an i n j u r e d worker r e f u s e s wage 
e a r n i n g employment p r i o r t o c l a i m d e t e r m i n a t i o n under 
t h e f o l l o w i n g c i r c u m s t a n c e s : 

(a) t h e a t t e n d i n g p h y s i c i a n has been n o t i f i e d by t h e 
employer o r i n s u r e r o f t h e s p e c i f i c d u t i e s t o be p e r 
formed by t h e i n j u r e d worker and t h e p h y s i c a l r e q u i r e 
ments t h e r e o f ; 

(b) t h e a t t e n d i n g p h y s i c i a n agrees t h a t t h e o f f e r e d 
employment appears t o be w i t h i n t h e worker's c a p a b i l i 
t i e s ; and 

( c ) t h e employer has p r o v i d e d t h e i n j u r e d w orker w i t h a 
w r i t t e n o f f e r o f t h e employment which s t a t e s t h e b e g i n 
n i n g t i m e , d a t e and p l a c e ; t h e d u r a t i o n o f t h e j o b i f 
known; t h e wage r a t e p a y a b l e ; an a c c u r a t e d e s c r i p t i o n o f 
t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i c i a n has s a i d 
t h e o f f e r e d employment appears t o be w i t h i n t h e w o r k e r ' s 
c a p a b i l i t i e s . " 

Here, we f i n d t h a t t h e employer f a i l e d t o s a t i s f y t h e r e q u i s i t e s o f former 
OAR 436-60-030. F i r s t , we note t h a t Dr. Jones' March 27, 1989 r e p o r t i n d i c a t e s 
t h a t c l a i m a n t was r e l e a s e d o n l y t e n t a t i v e l y t o r e t u r n t o work on A p r i l 10, 1989.' 
S u b s e q u e n t l y , t h e employer o f f e r e d c l a i m a n t work b e g i n n i n g on A p r i l 2 1 , 1989. 
However, t h e r e i s n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t c l a i m a n t ' s a t t e n d i n g 
p h y s i c i a n a c t u a l l y r e l e a s e d her t o r e g u l a r work on e i t h e r d a t e . F u r t h e r , t h e r e 
i s n o t h i n g i n t h e r e c o r d t o e s t a b l i s h t h a t c l a i m a n t ' s a t t e n d i n g p h y s i c i a n had 
fo u n d t h e o f f e r e d j o b t o be w i t h i n c l a i m a n t ' s c a p a b i l i t i e s . 

We f i n d t h a t t h e employer f a i l e d t o s a t i s f y t h e r e q u i s i t e s o f f o r m e r OAR 
436-60-030. Consequently, c l a i m a n t d i d n o t r e f u s e t o b e g i n wage e a r n i n g employ
ment. T h e r e f o r e , i t would be i n a p p r o p r i a t e t o reduce c l a i m a n t ' s t e m p o r a r y t o t a l 
d i s a b i l i t y t o z e r o . Given t h e s e f i n d i n g s , we concl u d e t h a t c l a i m a n t i s e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y from February 8, 1989 t o May 3 1 , 1989, t h e day she 
r e t u r n e d t o her r e g u l a r work. 

ORDER 

The Referee's o r d e r d a t e d November 28, 1989 i s r e v e r s e d . The employer's 
January 26, 1989 d e n i a l i s hereby s e t a s i d e . Claimant i s awarded t e m p o r a r y t o t a l 
d i s a b i l i t y f r o m February 8, 1989 t h r o u g h May 3 1 , 1989. C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM J . WILSON, Claimant 

WCB Case No. 89-09198 
ORDER ON REViEW 

Jim L. Scavera, Claimant A t t o r n e y 
C owling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Baker's o r d e r t h a t : (1) d e c l i n e d t o 
award t e m p o r a r y d i s a b i l i t y b e n e f i t s from March 23, 1989 t o June 1, 1989; and (2) 
d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e es f o r a l l e g e d l y u n r e a s o n 
a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a re tem p o r a r y d i s a b i l i t y and 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " as supplemented i n o u r 
"C o n c l u s i o n s o f Law and O p i n i o n . " 

CONCLUSIONS OF LAW AND OPINION 

Temporary D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was not e n t i t l e d t o t e m p o r a r y p a r t i a l 
d i s a b i l i t y f r o m March 23, 1989, t h e da t e c l a i m a n t was o f f e r e d m o d i f i e d work, 
t h r o u g h June 1, 1989, t h e d a t e c l a i m a n t r e t u r n e d t o r e g u l a r work. We d i s a g r e e . 

A c a r r i e r must pay a worker temporary d i s a b i l i t y u n t i l t h e w o r k e r i s r e 
l e a s e d t o r e g u l a r work and i s m e d i c a l l y s t a t i o n a r y , o r t h e wo r k e r becomes medi
c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d . Former ORS 6 5 6 . 2 6 8 ( 3 ) ; F a z z o l a r i v. 
U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 (19 8 8 ) . Here, c l a i m a n t had n e i t h e r been 
r e l e a s e d t o r e g u l a r work nor was he m e d i c a l l y s t a t i o n a r y . Thus, he was e n t i t l e d 
t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

The employer contends t h a t p u r s u a n t t o former OAR 436-60-030(5), an i n 
j u r e d w o r k e r ' s r e f u s a l o f wage e a r n i n g employment p e r m i t s t h e employer t o reduce 
b e n e f i t s f r o m t e m p o r a r y t o t a l d i s a b i l i t y compensation t o t e m p o r a r y d i s a b i l i t y 
p a r t i a l compensation (which may e q u a l z e r o ) . However, we n o t e t h a t b e f o r e an 
employer can u n i l a t e r a l l y reduce temporary t o t a l d i s a b i l i t y t o p a r t i a l d i s a b i l 
i t y , s t r i c t c o m p l i a n c e w i t h f o r m e r OAR 436-60-030(5) i s necessary. Eastman v. 
G e o r g i a - P a c i f i c Corp., 79 Or App 610 (1986). 

Former OAR 436-60-030(5) p r o v i d e s as f o l l o w s : 

" ( 5 ) An i n s u r e r s h a l l cease p a y i n g temporary t o t a l d i s 
a b i l i t y compensation and s t a r t making payment o f such 
t e m p o r a r y p a r t i a l d i s a b i l i t y compensation as would be 
due i n s e c t i o n (1) when an i n j u r e d worker r e f u s e s wage 
e a r n i n g employment p r i o r t o c l a i m d e t e r m i n a t i o n under 
t h e f o l l o w i n g c i r c u m s t a n c e s : 

(a) t h e a t t e n d i n g p h y s i c i a n has been n o t i f i e d by t h e 
employer o r i n s u r e r o f t h e s p e c i f i c d u t i e s t o be p e r 
formed by t h e i n j u r e d worker and t h e p h y s i c a l r e q u i r e 
ments t h e r e o f ; 



W i l l i a m J. W i l s o n , 43 Van N a t t a 288 (1991) 289 

(b) t h e a t t e n d i n g p h y s i c i a n agrees t h a t t h e o f f e r e d 
employment appears t o be w i t h i n t h e wo r k e r ' s c a p a b i l i 
t i e s ; and 

(c) t h e employer has p r o v i d e d t h e i n j u r e d w orker w i t h 
a w r i t t e n o f f e r o f t h e employment which s t a t e s t h e be
g i n n i n g t i m e , d a t e and p l a c e ; t h e d u r a t i o n o f t h e j o b i f 
known; t h e wage r a t e p a y a b l e ; an a c c u r a t e d e s c r i p t i o n o f 
t h e j o b d u t i e s and t h a t t h e a t t e n d i n g p h y s i c i a n has s a i d 
t h e o f f e r e d employment appears t o be w i t h i n t h e w o r k e r ' s 
c a p a b i l i t i e s . " 

On F e b r u a r y 24, 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Adams, approved 
f o u r l i g h t d u t y j o b d e s c r i p t i o n s c l a i m a n t was capable o f p e r f o r m i n g . Those j o b s 
i n c l u d e d d r y e r f e e d e r , s o r t e r o f n u t s and b o l t s , t i m e and m o t i o n m o n i t o r , and 
c l e a n up and sweep person. The j o b d e s c r i p t i o n s i n c l u d e d p h y s i c a l r e q u i r e m e n t s 
and i n d i c a t e d t h a t c l a i m a n t was capable o f p e r f o r m i n g them. On March 20, t h e 
employer w r o t e t o c l a i m a n t and i n d i c a t e d "per t h e e n c l o s e d " t h a t l i g h t d u t y was 
a v a i l a b l e a t c l a i m a n t ' s r e g u l a r wage r a t e , and he was t o r e p o r t t o t h e C o q u i l l e 
M i l l a t 7:00 a.m. on March 23, 1989. The d u r a t i o n o f t h e m o d i f i e d j o b o f f e r was 
n o t i n d i c a t e d . When c l a i m a n t d i d n o t r e p o r t f o r l i g h t d u t y work, t h e employer 
t e r m i n a t e d p a y i n g t emporary t o t a l d i s a b i l i t y e f f e c t i v e March 23, 1989. 

A l t h o u g h we f i n d t h a t t h e employer c o m p l i e d w i t h t h e s t r i c t p r o c e d u r a l r e 
q u i r e m e n t s o f t h e a d m i n i s t r a t i v e r u l e , we do n o t f i n d t h a t c l a i m a n t ' s f a i l u r e t o 
r e p o r t t o work was a " r e f u s a l " o f employment w i t h i n t h e meaning o f f o r m e r OAR 
436-60-030(5) and ORS 656.325(5). Claimant t e s t i f i e d t h a t on March 23, 1989 he 
dr o v e t o t h e C o q u i l l e M i l l a t 6:45 a.m., not e d t h e p i c k e t l i n e , and d e c i d e d he 
would n o t c r o s s i t i n o r d e r t o r e p o r t f o r m o d i f i e d work. C l a i m a n t f u r t h e r t e s 
t i f i e d t h a t h i s d e c i s i o n n o t t o c r o s s t h e p i c k e t l i n e was based on a concern f o r 
t h e s a f e t y o f h i s person and p r o p e r t y , h i s p o s i t i o n as a u n i o n member and u n i o n 
s t e w a r d , and f u t u r e w o r k i n g r e l a t i o n s h i p s w i t h f e l l o w employers who honored t h e 
p i c k e t l i n e and d i d n o t r e p o r t f o r work. 

R e c e n t l y , i n E l l i s N. P h i l l i p s , 43 Van N a t t a 231 ( 1 9 9 1 ) , we co n c l u d e d t h a t 
c l a i m a n t ' s p a r t i c i p a t i o n i n a l a b o r d i s p u t e was n o t a v o l u n t a r y removal f r o m t h e 
work f o r c e . We h e l d t h a t i n such a s i t u a t i o n c l a i m a n t remained a "worker," and 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y . We f i n d i t would be i n c o n s i s t e n t f o r us 
t o h o l d on t h e one hand t h a t c l a i m a n t remains a worker d u r i n g a l a b o r d i s p u t e 
e n t i t l e d t o c o n t i n u i n g t emporary d i s a b i l i t y , b u t on t h e o t h e r hand h o l d t h a t 
c l a i m a n t ' s a c t i o n i n d e c l i n i n g t o cr o s s a p i c k e t l i n e t o be a r e f u s a l o f modi
f i e d work, and t h u s , t o deny c l a i m a n t t h o s e same b e n e f i t s . 

A d d i t i o n a l l y , we not e t h a t t h e l e g i s l a t u r e has i n d i c a t e d an i n t e n t i o n t h a t 
where t h e r e i s a l a b o r d i s p u t e i n p r o g r e s s a t t h e p l a c e o f employment, t h e i n 
j u r e d w o r k e r may r e f u s e t o r e t u r n t o t h a t employment w i t h o u t l o s s o f reemploy
ment r i g h t s o r v o c a t i o n a l s e r v i c e s . See ORS 656.268(9). A l t h o u g h t h a t s e c t i o n 
does n o t c o n t r o l h e r e , by i n t e r p r e t i n g former OAR 436-60-030(5) and ORS 
656.325(5) as we do, we a r e c o n s i s t e n t w i t h t h e p o l i c y a r t i c u l a t e d i n ORS 
6 5 6 . 2 6 8 ( 9 ) . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t d i d n o t r e f u s e employment under t h e 
te r m s o f f o r m e r OAR 436-60-030(5). T h e r e f o r e , i t was improper t o t e r m i n a t e 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y . Claimant i s e n t i t l e d t o t e m p o r a r y t o t a l 
d i s a b i l i t y b e n e f i t s from March 23, 1989, u n t i l h i s r e t u r n t o r e g u l a r work on 
June 1, 1989. 
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A p e n a l t y i s assessed i f t h e employer u n r e a s o n a b l y r e f u s e s t o pay compen
s a t i o n o r u n r e a s o n a b l y d e l a y s acceptance o r d e n i a l o f a c l a i m . Former ORS 
6 5 6 . 2 6 2 ( 1 0 ) ; 6 5 6 . 3 8 2 ( 1 ) . 

Here, we have fo u n d t h e employer's t e r m i n a t i o n o f t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s t o have been improper. However, inasmuch as t h e law was u n c l e a r a t 
t h e t i m e t h e employer t e r m i n a t e d c l a i m a n t ' s temporary t o t a l d i s a b i l i t y b e n e f i t s , 
we f i n d t h e employer had a l e g i t i m a t e doubt as t o i t s l e g a l o b l i g a t i o n t o pay 
t e m p o r a r y t o t a l d i s a b i l i t y t o a worker who p a r t i c i p a t e s i n a l a b o r d i s p u t e and 
d e c l i n e s t o c r o s s a p i c k e t l i n e when m o d i f i e d work i s approved by t h e c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , and o f f e r e d by t h e employer. Under t h e c i r c u m s t a n c e s , we do 
no t f i n d t h e employer's f a i l u r e t o pay temporary t o t a l d i s a b i l i t y b e n e f i t s f r o m 
March 23, 1989 t o June 1, 1989 t o have been an unreasonable r e f u s a l t o pay com
p e n s a t i o n . N o r q a r d v. Rawlinson, 30 Or App 999 ( 1 9 7 7 ) . A c c o r d i n g l y , c l a i m a n t 
i s n o t e n t i t l e d t o p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 20, 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . C l a i m a n t i s awarded temporary t o t a l d i s a b i l i t y compensation 
f r o m March 23, 1989 t o June 1, 1989. Claimant's a t t o r n e y i s awarded an approved 
f e e o f 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . 

Board Member C r i d e r concurring: 

I j o i n i n t h e o r d e r . I s p e c i f i c a l l y j o i n t h o s e p o r t i o n s o f t h e l e a d o p i n 
i o n t h a t h o l d t h a t an employer may n o t reduce a worker's t e m p o r a r y t o t a l d i s a b i l 
i t y b e n e f i t s p u r s u a n t t o ORS 656.325(5) and former OAR 436-60-030(5) s i m p l y be
cause t h e w o r k e r r e f u s e s t o c r o s s a p i c k e t l i n e t o p e r f o r m m o d i f i e d work and t h a t 
t h e c l a i m a n t was e n t i t l e d t o c o n t i n u e d compensation i n t h i s case. I f u r t h e r 
agree t h a t t h e employer's conduct i n t h i s case was n o t u n r e a s o n a b l e . 

N e v e r t h e l e s s , I do n o t b e l i e v e i t was necessary t o d e c i d e whether r e f u s a l 
t o c r o s s a p i c k e t l i n e t o accept m o d i f i e d work j u s t i f i e s a r e d u c t i o n i n t e m p o r a r y 
d i s a b i l i t y b e n e f i t s because I do n o t agree t h a t p r o c e d u r a l r e q u i r e m e n t s o f t h e 
r u l e were met i n t h i s case. The r e c o r d e s t a b l i s h e s t h a t t h e C o q u i l l e m i l l was 
n o t o p e r a t i n g a t a l l when t h e o f f e r o f work was made. Those members o f t h e b a r 
g a i n i n g u n i t who i n f a c t c r o s s e d t h e p i c k e t l i n e t o work were n o t p u t t o work a t 
t h e m i l l . R a t h e r , t h e y were o f f e r e d work a t a Weed, C a l i f o r n i a m i l l . I am 
s a t i s f i e d , t h e r e f o r e , t h a t t h e o f f e r o f m o d i f i e d work a t C o q u i l l e was n o t bona 
f i d e . For t h a t r e a s o n , as w e l l as t h e reasons s t a t e d i n t h e l e a d o p i n i o n , t h e 
R e f e r e e ' s o r d e r must be r e v e r s e d . See J a c l e n e I . Johnson, 42 Van N a t t a 1802 
(1990) ( d i s s e n t i n g o p i n i o n ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWIN A. STEINBORN, Claimant 

WCB Case No. 87-03249 
ORDER ON RECONSIDERATION 

Emmons, e t a l . , C l aimant A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

On December 20, 1990, we i s s u e d an Order o f Abatement i n t h i s m a t t e r s t a t 
i n g t h a t we had d e c i d e d t o r e c o n s i d e r our Order on Review, i s s u e d December 12, 
1990. I n our i n i t i a l o r d e r , we s e t a s i d e t h e s e l f - i n s u r e d employer's d e n i a l o f 
c l a i m a n t ' s c l a i m f o r c o r o n a r y a r t e r y d i s e a s e , p e p t i c u l c e r d i s e a s e , g a s t r i t i s , 
d i a b e t e s and o b e s i t y . We based our r u l i n g on t h e f i n d i n g t h a t t h e s e c o n d i t i o n s 
were caused i n m a t e r i a l p a r t by drug t r e a t m e n t f o r c l a i m a n t ' s a c c e p t e d , l o n g 
s t a n d i n g asthma c o n d i t i o n . On r e c o n s i d e r a t i o n , t h e employer contends t h a t t h e 
Board e r r e d i n c o n c l u d i n g t h a t i t accepted c l a i m a n t ' s l o n g s t a n d i n g asthma c o n d i 
t i o n . C l a i m a n t has responded t o t h e m o t i o n and t h e employer has r e p l i e d . 

We co n c l u d e t h a t t h e employer's argument was a d e q u a t e l y c o n s i d e r e d i n our 
i n i t i a l Order On Review. A c c o r d i n g l y , t h e Board adheres t o and r e p u b l i s h e s i t s 
December 12, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f appeal s h a l l 
r u n f r o m t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Fe b r u a r y 12, 1991 : C i t e as 43 Van N a t t a 291 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARIA CAMPOS, Claimant 
WCB Case No. 87-08331 

SECOND ORDER ON REMAND (REMANDING) 
Gins b u r g , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r r e q u e s t s r e c o n s i d e r a t i o n o f our January 3 1 , 1991 o r d e r w h i c h 
remanded t h i s case t o t h e Referee f o r f u r t h e r p r o c e e d i n g s . S p e c i f i c a l l y , t h e 
i n s u r e r o b j e c t s t o our i n s t r u c t i o n s t h a t "seemingly commands" t h e R e f e r e e t o 
c o n s i d e r c l a i m a n t ' s a f f i d a v i t as a d m i s s i b l e e v i d e n c e . 

To b e g i n , we n o t e t h a t , i n o b j e c t i n g t o t h e Referee's c o n s i d e r a t i o n o f 
c l a i m a n t ' s a f f i d a v i t , t h e i n s u r e r r e l i e s upon an a d m i n i s t r a t i v e r u l e (OAR 438-
07-022) w h i c h was n o t i n e x i s t e n c e a t t h e t i m e o f t h e 1987 sc h e d u l e d h e a r i n g . 
Thus, a l t h o u g h t e s t i m o n y by means o f p e r s o n a l appearance a t h e a r i n g was and 
remains t h e recommended pr o c e d u r e , no Board r u l e r e . q u i r i n g t e s t i m o n y i n such a 
manner had been adopted a t t h e t i m e t h i s case arose. 

Moreover, i n d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , t h e R eferee e x p r e s s l y 
s t a t e d t h a t h i s o r d e r c o u l d be r e c o n s i d e r e d i f c l a i m a n t ' s c o u n s e l f i l e d a docu
ment e s t a b l i s h i n g good cause f o r c l a i m a n t ' s f a i l u r e t o appear a t t h e s c h e d u l e d 
h e a r i n g . S i n c e c l a i m a n t ' s a f f i d a v i t i s i n d i r e c t response t o t h e R e f e r e e ' s 
s t a t e m e n t s , we co n c l u d e t h a t i t s h o u l d be c o n s i d e r e d f o r t h e purpose o f d e t e r 
m i n i n g whether good cause f o r c l a i m a n t ' s f a i l u r e t o appear has been e s t a b l i s h e d . 
Of c o u r s e , t h e e v i d e n c i a r y w e i g h t t o a c c o rd such a document i s a m a t t e r f o r t h e 
R e f e r e e ' s d e t e r m i n a t i o n , a f t e r c o n s i d e r a t i o n o f t h e o t h e r e v i d e n c e p r e s e n t e d by 
t h e p a r t i e s . 
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Our i n s t r u c t i o n s on remand do n o t deny t h e i n s u r e r t h e o p p o r t u n i t y t o 
cross-examine c l a i m a n t . To t h e c o n t r a r y , we e x p r e s s l y p r o v i d e d t h a t " t h e Ref
e r e e s h a l l c o n s i d e r e v i d e n c e from t h e i n s u r e r i n r e b u t t a l and/or e v i d e n c e con
c e r n i n g any p r e j u d i c e t o t h e i n s u r e r caused by c l a i m a n t ' s f a i l u r e t o appear." 
Such a pronouncement was never i n t e n d e d , nor s h o u l d i t be i n t e r p r e t e d , t o p r o 
h i b i t t h e i n s u r e r f r o m c r o s s - e x a m i n i n g c l a i m a n t r e g a r d i n g t h e s t a t e m e n t s o f f e r e d 
i n her a f f i d a v i t . R a t h e r , our i n s t r u c t i o n s were and a r e d e s i g n e d t o g i v e t h e 
Referee s u f f i c i e n t l a t i t u d e t o conduct t h e remand p r o c e e d i n g s i n any manner t h a t 
would a f f o r d s u b s t a n t i a l j u s t i c e t o t h e p a r t i e s and i n s u r e a c o m p l e t e and accu
r a t e r e c o r d o f a l l e x a m i n a t i o n and/or t e s t i m o n y . A f t e r f u r t h e r c o n s i d e r a t i o n , 
we r e m a i n c o n f i d e n t t h a t our i n s t r u c t i o n s a c h i e v e t h a t g o a l . 

A c c o r d i n g l y , our January 3 1 , 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a t i o n , 
as supplemented h e r e i n , we adhere t o and r e p u b l i s h our January 3 1 , 1991 o r d e r . 
The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Feb r u a r y 12, 1991 : . C i t e as 43 Van N a t t a 292 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN T. SEIBER, Claimant 
WCB Case No. 89-14515 
ORDER OF ABATEMENT 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The Board has r e c e i v e d c l a i m a n t ' s m o t i o n f o r abatement and r e c o n s i d e r a t i o n 
o f o u r Order on Review d a t e d January 24, 1991. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s a b a t e d and w i t h d r a w n . The s e l f - i n s u r e d employer i s r e q u e s t e d t o 
f i l e a response t o t h e m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . 
T h e r e a f t e r , t h e Board s h a l l t a k e t h i s m a t t e r under advisement. 

I T IS SO ORDERED. 

Feb r u a r y 13, 1991 C i t e as 43 Van N a t t a 292 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LAMARR H. BARBER, Claimant 

WCB Case No. 89-22820 
ORDER ON REVIEW (REMANDING) 

P h i l i p S c h u s t e r , I I , C l a imant A t t o r n e y 
C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r , Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f reimbursement f o r home c a r e . C l a i m a n t argues i n p a r t 
t h a t SAIF i s e s t o p p e d from d e n y i n g reimbursement. On r e v i e w , c l a i m a n t r e q u e s t s 
remand f o r t h e t a k i n g o f e v i d e n c e c o n c e r n i n g t h e e s t o p p e l i s s u e . The i s s u e s a r e 
e s t o p p e l , remand, c o m p e n s a b i l i t y , and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . We remand. 
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FINDINGS OF FACT 
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We a r e un a b l e t o d e t e r m i n e t h e f a c t s r e l e v a n t t o t h e i s s u e s r a i s e d on 
r e v i e w , e x c e p t f o r t h e f o l l o w i n g : 

Dr. Grewe d i d n o t p r e s c r i b e home care f o r c l a i m a n t . 

SAIF p a i d $53.90 f o r one hour per day o f home c a r e f o r two weeks. 

C l a i m a n t o f f e r e d t o prove t h a t he r e a s o n a b l y and d e t r i m e n t a l l y r e l i e d on 
SAIF's assurances t h a t i t would pay f o r two weeks o f f u l l t i m e home c a r e . 

The Referee r e f u s e d t o a l l o w t e s t i m o n y f o l l o w i n g c l a i m a n t ' s o f f e r o f 
p r o o f . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we note t h a t t h e Referee d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t , a l t h o u g h no p a r t y r e q u e s t e d . d i s m i s s a l . Inasmuch as we a r e 
aware o f no a u t h o r i t y f o r d i s m i s s a l absent such a r e q u e s t , we c o n c l u d e t h a t t h e 
Re f e r e e s h o u l d n o t have d i s m i s s e d c l a i m a n t ' s r e q u e s t i n t h i s case. T h e r e f o r e , 
we r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t and proceed w i t h o ur r e v i e w . 

We agree w i t h t h e Referee's c o n c l u s i o n t h a t c l a i m a n t ' s home c a r e i s n o t 
r e i m b u r s a b l e under former OAR 436-10-050(2), because i t was n o t p r e s c r i b e d by 
c l a i m a n t ' s a t t e n d i n g p h y s i c i a n , Dr. Grewe. We a l s o agree t h a t SAIF d i d n o t 
"waive" a p p l i c a t i o n o f t h e a f o r e m e n t i o n e d r u l e by p a y i n g f o r $53.90 w o r t h o f 
home c a r e . See ORS 656.262(9); Richmond v. SAIF, 87 Or App 401 ( 1 9 8 7 ) . How
e v e r , i t remains f o r us t o address c l a i m a n t ' s e s t o p p e l argument. 

At h e a r i n g , c l a i m a n t argued t h a t SAIF s h o u l d be estopped t o deny r e i m 
bursement f o r two weeks o f f u l l t i m e home care because i t had p r o m i s e d t o pay, 
and c l a i m a n t r e l i e d upon t h a t promise t o engage a p r o f e s s i o n a l t o c a r e f o r him 
f o r two weeks. ( T r . 2 2 ) . The Referee d i d n o t address t h i s argument. Cla i m a n t 
r a i s e s e s t o p p e l a g a i n on r e v i e w . 

"To c o n s t i t u t e an e q u i t a b l e e s t o p p e l , o r e s t o p p e l by c o n d u c t , (1) t h e r e 
must be a f a l s e r e p r e s e n t a t i o n ; (2) i t must be made w i t h knowledge o f t h e f a c t s ; 
(3) t h e o t h e r p a r t y must have been i g n o r a n t o f t h e t r u t h ; (4) i t must have been 
made w i t h t h e i n t e n t i o n t h a t i t s h o u l d be a c t e d upon by t h e o t h e r p a r t y ; and (5) 
t h e o t h e r p a r t y must have been induced t o a c t upon i t . " B e n n e t t v. C i t y o f 
Salem, 192 Or 531, 541 (19 5 1 ) . 

We a r e n o t aware t h a t t h e Oregon c o u r t s have c o n s i d e r e d t h e i s s u e o f 
e s t o p p e l a s s e r t e d by a c l a i m a n t a g a i n s t an i n s u r e r , i n t h e Workers' Compensation 
c o n t e x t . 1 However, t h e Court o f Appeals has d e t e r m i n e d t h a t t h e d o c t r i n e i s 

1 I n S t o v a l l v. S a l l y Salmon Seafood, 306 Or 25 ( 1 9 8 8 ) , t h e Cou r t c o n c l u d e d 
t h a t f a l s e r e p r e s e n t a t i o n s by a worker t o o b t a i n employment would n o t b a r a sub
sequent c l a i m f o r b e n e f i t s r e s u l t i n g from an o t h e r w i s e compensable i n j u r y i n 
c u r r e d d u r i n g such employment. I n r e a c h i n g i t s c o n c l u s i o n , t h e C o u r t r e l i e d 
upon p u b l i c p o l i c y e x p r e s s i o n s i n c l u d i n g t h e p r o h i b i t i o n a g a i n s t r e l e a s e s s e t 
f o r t h i n f o r m e r ORS 656.236, as w e l l as t h e j u d i c i a l d o c t r i n e t h a t t h e s t a t u t o r y 
w o r k e r s ' compensation scheme be c o n s t r u e d l i b e r a l l y i n f a v o r o f t h e w o r k e r . 
Here, such p o l i c y c o n s i d e r a t i o n s a r e not in v o k e d . A c c o r d i n g l y , we do n o t f i n d 
t h a t S t o v a l l i s d e t e r m i n a t i v e . 
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a p p l i c a b l e even a g a i n s t t h e government. Employment D i v . v. Western G r a p h i c s 
Corp., 76 Or App 608, 612-13 (1985) ( c i t a t i o n o m i t t e d , emphasis added). 

P r o f e s s o r D a v i s w r i t e s t h a t e s t o p p e l s h o u l d a p p l y "where j u s t i c e and r i g h t 
r e q u i r e i t . " D a v i s , 2 A d m i n i s t r a t i v e Law T r e a t i s e 542, q u o t i n g Sawyer v. C i t y 
o f San Diego, 138 Cal App 2d 652, 662 ( 1 9 5 6 ) . 2 We see no reason why a p p l i c a t i o n 
o f t h e d o c t r i n e t o p r e c l u d e t h e i n s u r e r from r e f u s i n g t o r e i m b u r s e c l a i m a n t f o r 
m e d i c a l c o s t s i n c u r r e d i n t h i s case would be i n c o n s i s t e n t w i t h t h e purpose o f 
t h e w o r k e r s ' compensation law. 

Here, c l a i m a n t o f f e r e d t o prove t h a t he r e l i e d on assurances, made by 
SAIF's r e p r e s e n t a t i v e , t h a t two weeks' w o r t h o f f u l l t i m e home c a r e would be r e 
imbursed by SAIF. C l a i m a n t contends t h a t he r e l i e d on t h o s e r e p r e s e n t a t i o n s i n 
h i r i n g two c a r e g i v e r s and t h a t SAIF s h o u l d be estopped t o deny i t s assurances 
and r e q u i r e d t o pay f o r t h e c a r e , t h e c o s t o f which i t r e a s o n a b l y caused c l a i m 
a n t t o i n c u r . 

Based on c l a i m a n t ' s o f f e r o f p r o o f , we conclude t h a t e s t o p p e l may a p p l y i n 
t h i s case. However, because t h e Referee r e f u s e d t o a l l o w t e s t i m o n y w h i c h may 
have been r e l e v a n t , we a r e un a b l e , on t h i s r e c o r d , t o d e t e r m i n e w h e t h e r t h e c i r 
cumstances necessary f o r a p p l i c a t i o n e x i s t . Compare Bruce D. C r a i g , 37 Van 
N a t t a 1143 ( 1 9 8 5 ) . We a r e unable t o de t e r m i n e whether SAIF's d e n i a l was r e a s o n 
a b l e , f o r t h e same reason. 

A c c o r d i n g l y , we conclu d e t h a t t h e r e c o r d i s i n s u f f i c i e n t l y d e v e l o p e d , and 
t h e case must be remanded f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e on t h e e s t o p p e l 
i s s u e . See Be r n a r d L. Osborn, 37 Van N a t t a 1054 (1 9 8 5 ) , a f f ' d mem 80 Or App 152 
(1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1990 i s v a c a t e d . C l a i m a n t ' s r e q u e s t 
f o r h e a r i n g i s r e i n s t a t e d and t h e case i s remanded t o Referee Podnar f o r f u r t h e r 
p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . 

^We n o t e D a v i s ' d e s c r i p t i o n o f e s t o p p e l as a " p r i n c i p l e o f f a i r n e s s t h a t 
has been d e v e l o p e d t o g u i d e t h e d e t e r m i n a t i o n o f i s s u e s between p r i v a t e p a r 
t i e s . " D a v i s , s u p r a a t 491. 

Fe b r u a r y 13, 1991 C i t e as 43 Van N a t t a 294 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES G. CANNON, Claimant 
WCB Case No. Cl-00200 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
S. David Eves, Claimant A t t o r n e y 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

On Ja n u a r y 28, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 
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A proposed d i s p o s i t i o n must be s e t a s i d e i f we f i n d t h a t i t i s "unreason
a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n i s unrea
s o n a b l e as a m a t t e r o f law i f a f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e agree
ment i s un r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anava, 42 Van N a t t a 1843, 
1844 ( 1 9 9 0 ) . 

Here, t h e proposed d i s p o s i t i o n p r o v i d e s t h a t i f c l a i m a n t d i e s p r i o r t o 
Octo b e r 5, 1993, t h e c o n s i d e r a t i o n w i l l be p a i d t o h i s spouse o r o t h e r b e n e f i 
c i a r y . However, t h e a t t a c h e d addendum p r o v i d e s t h a t i f c l a i m a n t d i e s p r i o r t o 
September 5, 2023, t h e c o n s i d e r a t i o n w i l l be p a i d t o h i s e s t a t e . " These two 
p r o v i s i o n s a r e i n c o n s i s t e n t . Inasmuch as we are unable t o d i s c e r n t h e p a r t i e s 
i n t e n t w i t h r e g a r d t o t h e payment o f c o n s i d e r a t i o n i n t h e e v e n t o f c l a i m a n t ' s 
d e a t h , we a r e persuaded t h a t a reasonable f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t 
t h e p roposed d i s p o s i t i o n i s unreasonable as a m a t t e r o f f a c t . A c c o r d i n g l y , we 
f i n d t h a t t h e agreement i s unreasonable as a m a t t e r o f law and s e t i t a s i d e . 
Anaya, s u p r a . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

We n o t e t h a t , as a r e s u l t o f our o r d e r , any new d i s p o s i t i o n s u b m i t t e d by 
t h e p a r t i e s w i l l be s u b j e c t t o t h e c u r r e n t r u l e s w h i c h became e f f e c t i v e December 
26, 1990. See OAR 436-60-003(4). Such d i s p o s i t i o n s must i n c l u d e t h e b o l d f a c e 
n o t i c e r e q u i r e d by c u r r e n t OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

IT IS SO ORDERED. 

Fe b r u a r y 13, 1991 C i t e as 43 Van N a t t a 295 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
FLOYD A. CROUCH, Claimant 
WCB Case No. 89-20831 

ORDER ON REVIEW 
James Edmunson, Claimant A t t o r n e y 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r t h a t 
d e c l i n e d t o g r a n t an award o f permanent t o t a l d i s a b i l i t y . I n i t s r e s p o n d e n t ' s 
b r i e f , t h e i n s u r e r c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Refer e e ' s o r d e r 
t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r h i s low 
back and l e f t s h o u l d e r i n j u r y from 24 p e r c e n t (76.8 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n Order, t o 57 p e r c e n t (182.4 d e g r e e s ) . On r e v i e w , t h e i s s u e s a r e 
permanent t o t a l d i s a b i l i t y and e x t e n t o f unscheduled permanent d i s a b i l i t y . We 
r e v e r s e and g r a n t permanent t o t a l d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , a 63 year o l d e l e c t r i c i a n , s u s t a i n e d a compensable s h o u l d e r i n 
j u r y when he s l i p p e d from a l a d d e r i n November 1985. He t r i e d t o br e a k h i s f a l l 
by h o l d i n g on t o t h e l a d d e r w i t h h i s l e f t arm and, i n t h e p r o c e s s , d i s l o c a t e d 
h i s l e f t s h o u l d e r . He was t a k e n t o a h o s p i t a l where h i s s h o u l d e r d i s l o c a t i o n 
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was redu c e d and h i s arm was p u t i n a s l i n g . He c o n t i n u e d t o e x p e r i e n c e s h o u l d e r 
p a i n and, a f t e r a p e r i o d o f t i m e , began t o n o t i c e low back p a i n . H i s c l a i m f o r 
compensation was ac c e p t e d . 

C l a i m a n t ' s low back p a i n g r a d u a l l y i n c r e a s e d and, i n March 1986, he began 
r e c e i v i n g c h i r o p r a c t i c t r e a t m e n t f o r a lumbar s p r a i n . I n Fe b r u a r y 1987, he had 
an a r t h r o s c o p i c debridement o f t h e sh o u l d e r j o i n t . L a t e r , i n June 1988, he had 
an a n t e r i o r i n f e r i o r c a p s u l a r s h i f t p erformed on h i s l e f t s h o u l d e r . 

C l a i m a n t has c o n s t a n t l e f t s h o u l d e r p a i n t h a t i n c r e a s e s w i t h arm movement. 
He has v e r y l i m i t e d use due t o p a i n o f h i s l e f t arm and i s u n a b l e t o l i f t i t 
h i g h e r t h a n h i s s h o u l d e r . He has i n t e r m i t t e n t low back p a i n t h a t i n c r e a s e s w i t h 
a c t i v i t y . S i t t i n g , b e n d i n g , s t o o p i n g , l i f t i n g and s t a n d i n g a r e l i m i t e d . Repeat
ed b e n d i n g causes p a i n . He does some s t r e t c h i n g and w e i g h t - l i f t i n g e x e r c i s e s 
w i t h h i s l e f t arm, b u t r e c e i v e s no me d i c a l t r e a t m e n t f o r i t . He o c c a s i o n a l l y 
wears a low back s u p p o r t . He r e c e i v e s one c h i r o p r a c t i c t r e a t m e n t e v e r y two 
weeks f o r h i s low back. 

C l a i m a n t has no p r i o r low back i n j u r i e s . I n 1978, he s l i p p e d and f e l l 
w h i l e f i s h i n g and i n j u r e d h i s l e f t s h o u l d e r r e q u i r i n g s u r g e r y t o r e p a i r a j o i n t 
s e p a r a t i o n . He made a f u l l r e c o v e r y , however. He s u f f e r s f r o m a h e a r t c o n d i 
t i o n and had open h e a r t s u r g e r y i n 1987. His h e a r t c o n d i t i o n l i m i t s him t o 
l i g h t o r s e d e n t a r y work. 

C l a i m a n t has an e i g h t h grade e d u c a t i o n and r e c e i v e d h i s GED. He has 
worked as an e l e c t r i c i a n s i n c e 1945 and has worked as foreman on some j o b s . He 
has few c l e r i c a l s k i l l s . 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on May 8, 1989. At t h e t i m e o f hear
i n g , he was r e c e i v i n g $800 a month i n S o c i a l S e c u r i t y d i s a b i l i t y and $1,000 a 
month f r o m h i s r e t i r e m e n t p e n s i o n . A f t e r h i s compensable i n j u r y , c l a i m a n t 
l o o k e d f o r work i n t h e e l e c t r i c a l b u s i n e s s and even t r i e d one j o b , b u t was un
a b l e t o p e r f o r m a t a c o m p e t i t i v e pace. 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . H is p h y s i c a l i n c a p a c i t y , i n c o n j u n c t i o n w i t h 
h i s age, l i m i t e d e d u c a t i o n , l a c k o f c l e r i c a l s k i l l s and narrow work h i s t o r y r e n 
d e r s a work s e a r c h f u t i l e . But f o r h i s compensable s h o u l d e r and back c o n d i t i o n , 
c l a i m a n t would be w i l l i n g t o seek r e g u l a r g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

To e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e by a p r e p o n 
derance o f t h e e v i d e n c e t h a t he i s unable t o p e r f o r m any work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . W i l s o n v. Weyerhaeuser, 30 Or App 403 ( 1 9 7 7 ) . C l a i m a n t 
acknowledges t h a t he i s n o t per m a n e n t l y and t o t a l l y d i s a b l e d by h i s p h y s i c a l 
i n c a p a c i t y a l o n e . The q u e s t i o n , t h e r e f o r e , i s whether, under t h e " o d d - l o t " doc
t r i n e , t h e c o m b i n a t i o n o f h i s p h y s i c a l i n c a p a c i t y p l u s nonmedical f a c t o r s , such 
as age, e d u c a t i o n , work e x p e r i e n c e , t r a i n i n g and me n t a l c a p a c i t y , e f f e c t i v e l y 
f o r e c l o s e s him f r o m g a i n f u l employment. Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 
699 ( 1 9 8 4 ) . 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was n o t pe r m a n e n t l y and t o t a l l y d i s 
a b l e d . He based h i s c o n c l u s i o n on a v o c a t i o n a l c o u n s e l o r ' s t e s t i m o n y t h a t 
c l a i m a n t "would be employable had he t h e b e n e f i t o f some s p e c i f i c t r a i n i n g . " 
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( T r . 1 2 0 ) . However, as t h e Court h e l d i n Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) , 
w hether a c l a i m a n t i s permanently and t o t a l l y d i s a b l e d must be d e c i d e d on occu
p a t i o n a l a b i l i t i e s e x i s t i n g a t t h e t i m e o f h e a r i n g . W h i l e c l a i m a n t may become 
em p l o y a b l e i n t h e f u t u r e w i t h t r a i n i n g , our i n q u i r y i s l i m i t e d t o c i r c u m s t a n c e s 
as t h e y now e x i s t , w i t h o u t r e g a r d t o how h i s e m p l o y a b i l i t y may change a t some 
p o i n t i n t h e f u t u r e . See a l s o C l a r k v. Boise Cascade Corp., 72 Or App 397 
( 1 9 8 5 ) . 

A f t e r o ur de novo r e v i e w o f t h e r e c o r d , we are persuaded by t h e t e s t i m o n y 
o f Mr. Ross, c l a i m a n t ' s v o c a t i o n a l e x p e r t , who expressed t h e o p i n i o n t h a t , 
" g i v e n h i s age, e d u c a t i o n , narrow work h i s t o r y , h i s c u r r e n t l i m i t a t i o n s on f u n c 
t i o n i n g , h i s l a c k o f c l e r i c a l s k i l l s , " c l a i m a n t would n o t be a b l e t o s e l l h i s 
s e r v i c e s i n t h e c o m p e t i t i v e l a b o r market. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m 
a n t i s p e r m a n e n t l y d i s a b l e d due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical 
d i s a b i l i t i e s t h a t e f f e c t i v e l y f o r e c l o s e him from g a i n f u l employment. The i n 
q u i r y w hether he i s e n t i t l e d t o permanent t o t a l d i s a b i l i t y , however, does n o t 
end h e r e . 

G e n e r a l l y , i n o r d e r t o prove permanent t o t a l d i s a b i l i t y s t a t u s , a c l a i m a n t 
a l s o must p r o v e t h a t he made a rea s o n a b l e e f f o r t t o seek g a i n f u l employment. 
ORS 656.206(3) . The Referee found t h a t c l a i m a n t made no such e f f o r t . However, 
t h e r e a r e i n s t a n c e s where t h a t e f f o r t i s n o t r e q u i r e d . As t h e C o u r t h e l d i n 
SAIF v. Stephen, 308 Or 41 (198 9 ) , a c l a i m a n t who i s so i n c a p a c i t a t e d t h a t he 
cannot p e r f o r m r e g u l a r g a i n f u l employment need n o t e s t a b l i s h t h a t he has made 
" r e a s o n a b l e e f f o r t s t o o b t a i n such employment," because s e e k i n g work would be 
f u t i l e . Such a c l a i m a n t need o n l y e s t a b l i s h t h a t , b u t f o r t h e compensable i n 
j u r y , he i s o r would be w i l l i n g t o seek r e g u l a r g a i n f u l employment. I d . 

We f i n d t h a t e x c e p t i o n a p p l i c a b l e here. C l a i m a n t i s a b l e t o o n l y p e r f o r m 
l i g h t o r s e d e n t a r y work. We conclude t h a t , w i t h t h a t l i m i t a t i o n , a 63 year o l d 
c l a i m a n t w i t h an e i g h t h grade e d u c a t i o n , l i m i t e d work h i s t o r y and l a c k o f c l e r i 
c a l s k i l l s would have l i t t l e r e a s o n a b l e e x p e c t a t i o n o f b e i n g a b l e t o s e l l h i s 
s e r v i c e s t o an employer. That f i n d i n g i s s u p p o r t e d by b o t h v o c a t i o n a l e x p e r t s . 
Thus, under t h e c i r c u m s t a n c e s , we conclude t h a t i t would have been f u t i l e f o r 
c l a i m a n t t o have a t t e m p t e d t o f i n d employment. See Looper v. SAIF, 56 Or App 
437 ( 1 9 8 2 ) . 

F u r t h e r m o r e , c o n s i d e r i n g t h e evidence i n t h e r e c o r d , we c o n c l u d e t h a t 
c l a i m a n t has e s t a b l i s h e d t h a t , b u t f o r h i s compensable i n j u r y , he i s w i l l i n g t o 
work. C l a i m a n t t e s t i f i e d t h a t he lo o k e d f o r work i n t h e e l e c t r i c a l b u s i n e s s and 
even t r i e d one j o b , b u t was unable t o p e r f o r m a t a c o m p e t i t i v e pace. He f u r t h e r 
t e s t i f i e d t h a t he t r i e d t o do p h y s i c a l t a s k s t o see i f he c o u l d p e r f o r m c e r t a i n 
j o b s , such as c l i m b i n g a p o l e , b u t was u n s u c c e s s f u l . A c c o r d i n g l y , we concl u d e 
t h a t c l a i m a n t has prov e d e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s . 

The e f f e c t i v e d a t e o f a permanent t o t a l d i s a b i l i t y award i s t h e e a r l i e s t 
d a t e when a c l a i m a n t proves t h a t a l l elements necessary t o h i s c l a i m e x i s t e d . 
Adams v. Edwards Heavy Equipment, I n c . , 90 Or App 365 ( 1 9 8 8 ) ; A r v a M. P e r k i n s , 
42 Van N a t t a 2384 ( 1 9 9 0 ) . I n t h i s case, c l a i m a n t became m e d i c a l l y s t a t i o n a r y on 
May 8, 1989. A l l v o c a t i o n a l and s o c i a l f a c t o r s r e l e v a n t t o h i s permanent and 
t o t a l d i s a b i l i t y e x i s t e d a t t h a t t i m e . A c c o r d i n g l y , we c o n c l u d e t h a t t h e award 
o f compensation f o r permanent and t o t a l d i s a b i l i t y s h a l l commence as o f May 8, 
1989. The i n s u r e r i s a u t h o r i z e d t o o f f s e t any permanent p a r t i a l d i s a b i l i t y com
p e n s a t i o n p a i d a f t e r May 8, 1989 as a prepayment o f c l a i m a n t ' s permanent t o t a l 
d i s a b i l i t y compensation. See P a c i f i c Motor T r u c k i n g Co. v. Yeaqer, 64 Or App 28 
(1983) . 

ORDER 

The Referee's o r d e r d a t e d February 28, 1990 i s r e v e r s e d . I n l i e u o f t h e 
Re f e r e e ' s i n c r e a s e d award o f permanent d i s a b i l i t y , c l a i m a n t i s g r a n t e d permanent 
t o t a l d i s a b i l i t y , e f f e c t i v e May 8, 1989. The i n s u r e r i s e n t i t l e d t o o f f s e t p e r 
manent d i s a b i l i t y payments p a i d subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s p e r 
manent t o t a l d i s a b i l i t y b e n e f i t s . C l a imant's a t t o r n e y i s awarded a f e e eq u a l t o 
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2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e by t h e 
i n s u r e r , e x c e p t t h a t t o t a l - o u t - o f - c o m p e n s a t i o n fees awarded by t h e Ref e r e e and 
t h e Board s h a l l n o t exceed $6,000. 

F e b r u a r y 13,' 1991 C i t e as 43 Van N a t t a 298 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHERINE V. HASENYAGER, Claimant 

WCB Case No. Cl-00045 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 

David O. Home, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

On Ja n u a r y 10, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t f u l l y r e l e a s e s 
c e r t a i n r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r 
v i c e s , f o r h er compensable i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed c l a i m d i s p o s i t i o n agreement i f we f i n d 
t h a t i t i s "un r e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A propose d 
d i s p o s i t i o n i s u n r e a s o n a b l e as a m a t t e r o f law i f i t exceeds t h e bounds o f 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

Here, t h e proposed agreement p r o v i d e s t h a t c l a i m a n t s h a l l be p a i d c o n s i d 
e r a t i o n i n t h e amount o f $10,725 and her a t t o r n e y s h a l l be p a i d a f e e o f $3,275. 
However, t h o s e amounts a r e i n c o n s i s t e n t w i t h t h e t o t a l amount o f c o n s i d e r a t i o n , 
$12,500, w h i c h i s a l s o s p e c i f i e d i n t h e proposed agreement. F u r t h e r , t h e d o l l a r 
amounts o f c o n s i d e r a t i o n and a t t o r n e y f ees a r e i n c o n s i s t e n t w i t h t h o s e enumer
a t e d i n t h e summary s h e e t . See OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( i ) and ( j ) . Because we a r e 
una b l e t o a s c e r t a i n , w i t h c e r t a i n t y , t h e s p e c i f i c amount o f c o n s i d e r a t i o n t o be 
p a i d c l a i m a n t , we f i n d t h a t t h e agreement i s unreasonable as a m a t t e r o f law. 
A c c o r d i n g l y , t h e proposed d i s p o s i t i o n i s s e t a s i d e and r e t u r n e d t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
HOMAR S. LOPEZ, Claimant 
WCB Case No. Cl-00150 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
B o t t i n i , e t a l . , C l aimant A t t o r n e y s 

Gray, e t a l . , A t t o r n e y s 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

On January 22, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f $25,000 by Pete r K i n g , c l a i m a n t f u l l y r e l e a s e s h i s 
r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r v i c e s , f o r h i s 
compensable i n j u r y . I n a d d i t i o n , c l a i m a n t agrees t o submit a l l f u t u r e c l a i m s 
f o r m e d i c a l s e r v i c e s f o r h i s compensable c o n d i t i o n f i r s t t o h i s p e r s o n a l and/or 
g r o u p i n s u r a n c e c a r r i e r . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We s h a l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s 
"unr e a s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n 
i s u n r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 
The l i f e t i m e r i g h t t o m e d i c a l s e r v i c e s under ORS 656.245 i s s p e c i f i c a l l y ex
c l u d e d f r o m m a t t e r s w h i c h may be dispo s e d under ORS 656.236 and r u l e s p r o m u l 
g a t e d t h e r e u n d e r . See OAR 436-60-145(1); 438-09-001(1). 

Here, t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s f u r t h e r r i g h t s 
t o w o r k e r s ' compensation b e n e f i t s o f any t y p e , except m e d i c a l s e r v i c e s payable 
under her w o r k e r s ' compensation c l a i m . The d i s p o s i t i o n t h e n p r o v i d e s t h a t 
c l a i m a n t w i l l submit any and a l l f u t u r e c l a i m s f o r m e d i c a l expenses f o r t h e 
compensable i n j u r y f i r s t t o h i s own p e r s o n a l and/or group i n s u r a n c e c a r r i e r . 
T h i s language d i r e c t l y l i m i t s c l a i m a n t ' s r i g h t t o m e d i c a l s e r v i c e s . See ORS 
65 6 . 2 4 5 ( 1 ) ; 6 5 6 . 2 4 5 ( 3 ) . Any l i m i t a t i o n on t h a t r i g h t exceeds t h e bounds o f ORS 
656.236 and OAR 436-60-145(1). A c c o r d i n g l y , t h e agreement i s u n r e a s o n a b l e as a 
m a t t e r o f law and i s s e t a s i d e . See ORS 656.236(2). 

We a l s o n o t e t h a t t h e proposed d i s p o s i t i o n does n o t c o n t a i n i n f o r m a t i o n 
c o n c e r n i n g t h e e x t e n t o f c l a i m a n t ' s v o c a t i o n a l t r a i n i n g , i f any, as r e q u i r e d by 
OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( e ) . A d d i t i o n a l l y , i t does n o t c o n t a i n a b o l d - f a c e n o t i c e as 
r e q u i r e d by OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . F i n a l l y , t h e p a r t i e s have a l s o f a i l e d t o p r o 
v i d e an o r d e r c l a u s e as r e q u i r e d by OAR 4 3 8 - 0 9 - 0 2 0 ( 1 ) ( c ) . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d p r o c e d u r e , we would be w i l l i n g t o c o n s i d e r a r e 
v i s e d agreement whi c h does n o t c o n t a i n p r o v i s i o n s e x c e e d i n g t h e bounds o f t h e 
s t a t u t e s and r u l e s . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY L. POTTER, Claimant 

WCB Case Nos. 89-14844 & 89-14843 
ORDER ON REVIEW 

Cha r l e s D. Beshears, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

D a n i e l J. DeNorch ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Q u i l l i n a n ' s o r d e r 
t h a t : (1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f S e r v i c e m a s t e r , o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a r i g h t s h o u l d e r c o n d i t i o n ; and (2) u p h e l d 
SAIF's d e n i a l , on b e h a l f o f D a i l y L i n e n , o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r 
t h e same c o n d i t i o n . C l a i m a n t a l s o seeks remand, a l l e g i n g t h a t t h e r e c o r d i s 
i n c o m p l e t e l y d e v e l o p e d . The i s s u e s on r e v i e w a r e remand, c o m p e n s a b i l i t y and, i f 
compensable, r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board a f f i r m s and adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

SAIF d e n i e d an a g g r a v a t i o n c l a i m on b e h a l f o f S e r v i c e m a s t e r on June 16, 
1989. I n t h e SAIF/Servicemaster d e n i a l , o n l y " r e s p o n s i b i l i t y " was d e n i e d on t h e 
ground t h a t c l a i m a n t ' s new employment a c t i v i t i e s a t D a i l y L i n e n " i n d e p e n d e n t l y 
c o n t r i b u t e d t o a w o r s e n i n g " o f her c o n d i t i o n . (Ex. 3 9 ) . T h e r e a f t e r , c l a i m a n t 
f i l e d a new i n j u r y c l a i m a g a i n s t D a i l y L i n e n . On J u l y 27, 1989, S A I F / D a i l y 
L i n e n d e n i e d c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r t h i s c l a i m . (Ex. 4 2 ) . 

At t h e h e a r i n g , SAIF/Servicemaster v e r b a l l y amended t h e i r June 16, 1989 
d e n i a l by a l s o c o n t e s t i n g t h e c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m . ( T r . 3 ) . 
When c l a i m a n t s u b s e q u e n t l y sought c l a r i f i c a t i o n o f t h e i s s u e s , SAIF/Servicemas
t e r s t a t e d : "Our f i r s t argument i s t h a t t h e r e has been no w o r s e n i n g . Should 
t h e R e f e r e e f i n d t h e r e was a worse n i n g , i t i s our c o n t e n t i o n i t ' s n o t o u r r e 
s p o n s i b i l i t y . " (Ex. 4 ) . C l a i m a n t did- not r e q u e s t a c o n t i n u a n c e o r postponement 
o f t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e ' s " O p i n i o n " i s adopted w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

Remand 

The S A I F / S e r v i c e m a s t e r d e n i a l on June 16, 1989 was a d e n i a l o f r e s p o n s i 
b i l i t y f o r t h e c l a i m . A t t h e h e a r i n g , SAIF/Servicemaster v e r b a l l y amended t h e 
d e n i a l by a l s o c o n t e s t i n g t h e c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m ( e . g . , 
d e n y i n g a "w o r s e n i n g " o f t h e 1987 compensable c o n d i t i o n ) . C l a i m a n t c o n t e n d s 
t h a t SAIF's a t t e m p t t o r a i s e c o m p e n s a b i l i t y as a defense f o r t h e f i r s t t i m e a t 
h e a r i n g was an i m p e r m i s s i b l e backup d e n i a l under Bauman v. SAIF, 295 Or 788 
(1 9 8 3 ) . We f i n d t h i s argument w i t h o u t m e r i t . 

A f t e r t h e Referee's o r d e r i s s u e d , c l a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n and 
r e o p e n i n g o f t h e r e c o r d because t h e Referee u p h e l d b o t h t h e S e r v i c e m a s t e r and 
D a i l y L i n e n d e n i a l s w i t h r e f e r e n c e t o " c o m p e n s a b i l i t y " o f b o t h c l a i m s . C l a i m a n t 
c ontends t h a t i f she had known a t h e a r i n g t h a t " c o m p e n s a b i l i t y " as t o S e r v i c e -
master was b e i n g d e n i e d , she would have r e q u e s t e d a c o n t i n u a n c e t o a d e q u a t e l y 
p r e p a r e . The Ref e r e e d e n i e d t h e r e c o n s i d e r a t i o n . We agree. 
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We d i s a g r e e w i t h c l a i m a n t t h a t t h e c o m p e n s a b i l i t y o f t h e a g g r a v a t i o n c l a i m 
a g a i n s t SAIF/Servicemaster was i m p r o p e r l y p l a c e d a t i s s u e d u r i n g t h e p r e l i m i n a r y 
phase o f t h e h e a r i n g . I n cases where a t l e a s t one c a r r i e r has d e n i e d compens
a b i l i t y ( h e r e , S A I F / D a i l y L i n e n ) , t h e Board has concluded t h e i s s u a n c e o f an 
o r d e r p u r s u a n t t o ORS 656.307 p r e c l u d e s changing a r e s p o n s i b i l i t y d e n i a l t o one 
o f c o m p e n s a b i l i t y a t h e a r i n g . No ".307" was i s s u e d i n t h i s case and, t h e r e f o r e , 
t h e subsequent d e n i a l o f c o m p e n s a b i l i t y was n o t improper. See James P. Bowers, 
41 Van N a t t a 1967, 1972 ( 1 9 8 9 ) ; Judy Witham, 40 Van N a t t a 1982 ( 1 9 8 8 ) . 

I f , as c l a i m a n t ' s c o u n s e l contends, he was " s u r p r i s e d " by SAIF/Servicemas
t e r 's amended d e n i a l and t h e admission o f " f i n a l hour" m e d i c a l r e p o r t s , c o u n s e l 
c o u l d have r e q u e s t e d a postponement o r c o n t i n u a n c e p u r s u a n t t o OAR 438-06-081 o r 
OAR 438-06-091. I n t h e absence o f such a r e q u e s t , t h e Referee's d e n i a l o f r e 
c o n s i d e r a t i o n was n o t an abuse o f d i s c r e t i o n and i t i s a c c o r d i n g l y u p h e l d . Sue 
B e l l u c c i , 41 Van N a t t a 1890 (1989). 

The Board may remand o n l y i f t h e r e c o r d was " i m p r o p e r l y , i n c o m p l e t e l y o r 
o t h e r w i s e i n s u f f i c i e n t l y " developed o r heard. Former ORS 6 5 6 . 2 9 5 ( 5 ) . Other 
t h a n c l a i m a n t ' s c o n t e n t i o n t h a t c o u n s e l was n o t a d e q u a t e l y p r e p a r e d t o l i t i g a t e 
S A I F / S e r v i c e m a s t e r ' s amendment which d e n i e d a "worsening" o f t h e 1987 c o n d i t i o n , 
she p r e s e n t s no argument t h a t t h e r e c o r d i s i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r 
w i s e i n s u f f i c i e n t l y developed. We conclude t h e r e c o r d i s p r o p e r l y and s u f f i 
c i e n t l y d e v e l o p e d f o r our de novo r e v i e w on t h e m e r i t s . A c c o r d i n g l y , t h e m o t i o n 
f o r remand i s d e n i e d . 

"New I n j u r y " / A g g r a v a t i o n 

We have co n c l u d e d t h a t SAIF has r a i s e d c o m p e n s a b i l i t y o f t h e c l a i m on be
h a l f o f b o t h S e r v i c e m a s t e r and D a i l y L i n e n . I n a c o m p e n s a b i l i t y / r e s p o n s i b i l i t y 
case such as t h i s , t h e t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . Joseph L. Woodward, 
39 Van N a t t a 1163, 1164 (1987). I f t h e c l a i m i s compensable, t h e n t h e t r i e r o f 
f a c t must address t h e i s s u e o f r e s p o n s i b i l i t y . See R u n f t v. SAIF, 303 Or 493, 
499 ( 1 9 8 7 ) . 

I n o r d e r t o p r o v e a compensable "new i n j u r y " d u r i n g her second p e r i o d o f 
employment w i t h S A I F / D a i l y L i n e n , c l a i m a n t must e s t a b l i s h t h a t she e x p e r i e n c e d 
an a c c i d e n t a l i n j u r y a r i s i n g o u t o f and i n t h e course o f her employment r e q u i r 
i n g m e d i c a l s e r v i c e s o r r e s u l t i n g i n d i s a b i l i t y o r d e a t h . ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . 
To e s t a b l i s h a compensable a g g r a v a t i o n o f her p r i o r c l a i m w i t h SAIF/Servicemas
t e r , c l a i m a n t must show a worsening o f her compensable r i g h t s h o u l d e r c o n d i t i o n 
s i n c e her l a s t arrangement o f compensation. Smith v. SAIF, 302 Or 296 ( 1 9 8 6 ) . 
"Worsening" w i t h i n t h i s c o n t e x t means i n c r e a s e d symptoms, o r a worsened under
l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . I d . Here, no 
p e r s u a s i v e e v i d e n c e has been p r e s e n t e d t h a t e s t a b l i s h e s c l a i m a n t ' s 1989 com
p l a i n t s and "symptoms" are m a t e r i a l l y r e l a t e d t o her 1987 compensable s h o u l d e r 
i n j u r y . F u r t h e r m o r e , t h e r e i s no showing o f a m a t e r i a l w o r s e n i n g o f c l a i m a n t ' s 
compensable c o n d i t i o n . Nor does t h e evidence e s t a b l i s h t h a t c l a i m a n t e x p e r i 
enced a compensable "new i n j u r y . " 

I n March 1989, c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r d i a g n o s e d an a c u t e r i g h t 
s h o u l d e r s t r a i n / s p r a i n w i t h a s s o c i a t e d c e r v i c a l s t r a i n and c o n c l u d e d c l a i m a n t ' s 
c u r r e n t c o n d i t i o n was r e l a t e d t o t h e 1987 compensable i n j u r y (SAIF/Servicemas
t e r ) . However, Dr. F i n l e y ' s o p i n i o n i s based e n t i r e l y on c l a i m a n t ' s s u b j e c t i v e 
c o m p l a i n t s ; he r e p o r t e d no o b j e c t i v e t e s t s o r f i n d i n g s on p h y s i c a l e x a m i n a t i o n . 
C l a i m a n t p r o v i d e d c o n f l i c t i n g m e d i c a l h i s t o r i e s c o n c e r n i n g t h e o n s e t o f her 
s h o u l d e r p a i n i n March 1989. A c c o r d i n g l y , t h e Referee f o u n d c l a i m a n t ' s 
t e s t i m o n y and s e l f - h i s t o r i e s t o o i n c o n s i s t e n t and u n r e l i a b l e t o be c r e d i b l e . We 
c o n c u r . T h e r e f o r e , Dr. F i n l e y ' s o p i n i o n i s n o t p e r s u a s i v e as t o e i t h e r t h e 
o c c u r r e n c e o f a "new i n j u r y " o r an a g g r a v a t i o n o f c l a i m a n t ' s p r i o r i n j u r y . 
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I n August 1989, two p h y s i c i a n s w i t h Western M e d i c a l C o n s u l t a n t s i n i t i a l l y 
c o n c l u d e d t h a t c l a i m a n t ' s c o m p l a i n t s a f t e r March 1989 ( p a i n down t h e arm, head
aches, r i n g i n g e a r s and numbness) were more t h a n j u s t a c o n t i n u a t i o n o f t h e 
symptoms a s s o c i a t e d w i t h her J u l y 1987 compensable i n j u r y . They a c c o r d i n g l y 
o p i n e d t h a t t h e second employment w i t h D a i l y L i n e n i n d e p e n d e n t l y c o n t r i b u t e d t o 
a w o r s e n i n g o f c l a i m a n t ' s c o n d i t i o n . 

However, Dr. F u l l e r , a l s o o f Western M e d i c a l C o n s u l t a n t s , c o n c l u d e d t h a t a 
nonwork i n c i d e n t was t h e a c t u a l cause o f c l a i m a n t ' s c u r r e n t symptoms and t h a t 
t h e r e was no new i n j u r y o r a wors e n i n g o f t h e 1987 compensable i n j u r y . More
o v e r , i n October 1989, c l a i m a n t underwent a r e e v a l u a t i o n by Western M e d i c a l 
C o n s u l t a n t s w h i c h r e s u l t e d i n a changed m e d i c a l o p i n i o n . A l l p h y s i c i a n s now 
agreed t h a t c l a i m a n t e x p e r i e n c e d n e i t h e r a worsening o f her o l d i n j u r y n or a new 
i n j u r y . 

We c o n c l u d e t h a t t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t e x p e r i e n c e d 
a "new i n j u r y " a t D a i l y L i n e n o r an a g g r a v a t i o n o f her 1987 compensable s h o u l d e r 
i n j u r y w i t h S A I F / S e r v i c e m a s t e r . A c c o r d i n g l y , t h e Referee p r o p e r l y u p h e l d b o t h 
d e n i a l s . 

W h i l e c l a i m a n t has n o t proven an a g g r a v a t i o n o f her compensable r i g h t 
s h o u l d e r c o n d i t i o n , SAIF/Servicemaster remains r e s p o n s i b l e f o r a l l r e a s o n a b l e 
and n e c e s s a r y m e d i c a l s e r v i c e s r e q u i r e d by t h e 1987 compensable r i g h t s h o u l d e r 
i n j u r y . Former ORS 656.245( 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1989 i s a f f i r m e d . 

F e b r u a r y 13, 1991 C i t e as 43 Van N a t t a 302 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GARY M. STEPHENS, Claimant 

WCB Case No. 89-24688 
ORDER ON REVIEW 

A i n s w o r t h , e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t : (1) a f f i r m e d 
t h e s e l f - i n s u r e d employer's N o t i c e o f Cl o s u r e which d i d n o t award u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y f o r a c e r v i c a l s p i n e i n j u r y ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and a t t o r n e y fees f o r an a l l e g e d l y u n r e a s o n a b l e c l o s u r e . The 
i s s u e s on r e v i e w a r e e x t e n t o f unscheduled permanent d i s a b i l i t y , i f any, and 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i s a 3 8 - y e a r - o l d m e d i c a l t e c h n o l o g i s t . I n J u l y 1986, c l a i m a n t 
s u s t a i n e d a compensable i n j u r y t o h i s c e r v i c a l s p i n e when a c h a i r he was s i t t i n g 
on c o l l a p s e d . C l a i m a n t d i d n o t miss a s i g n i f i c a n t amount o f work due t o h i s i n 
j u r y and he i s under no m e d i c a l r e s t r i c t i o n s . 

S i n c e t h e work i n c i d e n t , c l a i m a n t has had i n j u r y - r e l a t e d s e v e r e headaches 
c o n c u r r e n t w i t h s e v ere neck p a i n . A l t h o u g h s l i g h t , t h e r e i s a l s o r e d u c e d range 
o f m o t i o n o f t h e c e r v i c a l s p i n e . Claimant has had ongoing c o n s e r v a t i v e m e d i c a l 
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t r e a t m e n t t o ease t h e p a i n and p r e v e n t f u r t h e r l o s s o f m o t i o n o f t h e s p i n e so 
t h a t he can p e r f o r m h i s work a c t i v i t i e s and remain p h y s i c a l l y a c t i v e . 

C l a i m a n t i s a c o l l e g e g r a d u a t e and has been employed as a l a b o r a t o r y t e c h 
n i c i a n f o r about f i f t e e n y e a r s . H is p r i o r work e x p e r i e n c e s were i n s h i p p i n g and 
r e c e i v i n g . 

The c l a i m was c l o s e d by N o t i c e o f C l o s u r e on October 10, 1989. 
No permanent d i s a b i l i t y was awarded. The l a s t m e d i c a l e v i d e n c e r e v e a l e d t h a t 
c l a i m a n t had some permanent impairment and reduced range o f c e r v i c a l m o t i o n . 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t has s u s t a i n e d a l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h i s com
p e n s a b l e i n j u r y . 

The s e l f - i n s u r e d employer unreasonably c l o s e d c l a i m a n t ' s c l a i m w i t h no 
award o f permanent d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e " s t a n d a r d s " f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e N o t i c e o f 
C l o s u r e f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010(1). 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on August 24, 
1989, and h i s c l a i m was c l o s e d by N o t i c e o f C l o s u r e on October 10, 1989, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e N o t i c e i n r a t i n g c l a i m a n t ' s 
permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent d i s 
a b i l i t y . 

Age, E d u c a t i o n , and A d a p t a b i l i t y 

Where t h e c l a i m a n t has r e t u r n e d t o h i s o r her u s u a l and customary work, no 
v a l u e i s a s s i g n e d t o t h e age, e d u c a t i o n and a d a p t a b i l i t y c a t e g o r i e s under former 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 436-35-300(2)(a) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . N e i t h e r p a r t y 
c h a l l e n g e s t h e a p p l i c a t i o n o f t h o s e r u l e s . 

Here, c l a i m a n t has r e t u r n e d t o h i s u s u a l and customary work as a l a b o r a 
t o r y t e c h n i c i a n . T h e r e f o r e , no v a l u e s w i l l be as s i g n e d t o t h e c a t e g o r i e s o f 
age, e d u c a t i o n and a d a p t a b i l i t y . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) 
and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . 

I m p a i r m e n t 

C l a i m a n t has c e r v i c a l s p i n e i n s t a b i l i t y secondary t o a work i n j u r y which 
i s m a n i f e s t e d by reduced range o f mo t i o n o f t h e c e r v i c a l s p i n e , t o g e t h e r w i t h 
i n t e r m i t t e n t v a r i a b l y severe headaches and neck p a i n . C l a i m a n t responds t o 
p h y s i c a l t h e r a p y and o t h e r c o n s e r v a t i v e t r e a t m e n t programs and a c c o r d i n g l y h i s 
symptoms wax and wane. 

Two r e c e n t m e d i c a l r e p o r t s measure c l a i m a n t ' s c e r v i c a l range o f m o t i o n . 
Independent m e d i c a l examiner, Dr. V e r s t e e g , r e p o r t e d i n F e b r u a r y 1990 t h a t 
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c l a i m a n t ' s c e r v i c a l e x t e n s i o n was m i n i m a l l y r e s t r i c t e d a t 40 degrees. F l e x i o n 
and r o t a t i o n were i n t h e normal ranges and l a t e r a l e x t e n s i o n and f l e x i o n were 
n o t r e p o r t e d . A t t h e t i m e o f Dr. Versteeg's e v a l u a t i o n , c l a i m a n t had j u s t 
undergone two weeks (2-3 t i m e s per week) of , m o b i l i z a t i o n and s t r e t c h i n g e x e r 
c i s e s o f t h e c e r v i c a l s p i n e f o r m y o f a c i a l p a i n . (Ex. 2 6 ) . 

On t h e o t h e r hand, Dr. K e l t y r e p o r t e d complete range o f m o t i o n f i n d i n g s 
based on an August 1989 p h y s i c a l e x a m i n a t i o n conducted w h i l e c l a i m a n t was h a v i n g 
an e x a c e r b a t i o n o f symptoms. (Ex. 1 6 ) . A l t h o u g h m i n i m a l , c l a i m a n t had reduc e d 
range o f m o t i o n and Dr. K e l t y r e p o r t e d t h a t c l a i m a n t had some permanent i m p a i r 
ment o f t h e c e r v i c a l s p i n e t h a t responds w e l l t o p e r i o d i c t r e a t m e n t s . A l t h o u g h 
permanent d i s a b i l i t y i s u l t i m a t e l y e v a l u a t e d a t t h e t i m e o f h e a r i n g , Dr. 
V e r s t e e g ' s r e p o r t i s n o t as p e r s u a s i v e because i t has i n c o m p l e t e range o f m o t i o n 
f i n d i n g s . A c c o r d i n g l y , we r e l y on Dr. K e l t y ' s r e p o r t w h i c h we c o n c l u d e i s a 
more a c c u r a t e r e f l e c t i o n o f t h e degree o f permanent d i s a b i l i t y . C l a i m a n t ' s im
p a i r m e n t r a t i n g , due t o l o s s o f c e r v i c a l range o f m o t i o n , p u r s u a n t t o f o r m e r OAR 
4 3 6 - 3 5 - 3 6 0 ( l ) - ( 5 ) , i s as f o l l o w s : 

T o t a l : 4.5 p e r c e n t permanent impairment. See former OAR 436-35-360(10). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 0, i s added t o h i s e d u c a t i o n v a l u e , 0, t h e sum i s 0. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 0, t h e p r o d u c t i s 0. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 4.5, t h e r e s u l t i s 4.5 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 5 p e r c e n t . 

C l e a r and C o n v i n c i n g Evidence 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
ORS 656.283(7) and 656.295( 5 ) . "To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

The R e f e r e e d i d n o t d e c i d e whether c l a i m a n t had s u f f e r e d i n j u r y - r e l a t e d 
measurable i m p a i r m e n t because he concluded t h e r e was " c l e a r and c o n v i n c i n g e v i 
dence" t h a t c l a i m a n t s u s t a i n e d no l o s s o f e a r n i n g c a p a c i t y . Thus, w h a t e v e r m i n 
i m a l permanent p a r t i a l d i s a b i l i t y r a t i n g c l a i m a n t m i g h t have was c o m p l e t e l y 
e l i m i n a t e d by " c l e a r and c o n v i n c i n g e v i d e n c e . " Former ORS 6 5 6 . 2 8 3 ( 7 ) ; ORS 
65 6 . 2 1 4 ( 5 ) . We d i s a g r e e . 

The R e f e r e e was c o n v i n c e d t h a t c l a i m a n t s u s t a i n e d no l o s s o f e a r n i n g 
c a p a c i t y because: 

degrees p e r c e n t 
F l e x i o n 63/60 
E x t e n s i o n 43/50 
L e f t R o t a t i o n 45/60 
R i g h t R o t a t i o n 49/60 
L e f t l a t e r a l f l e x i o n 33/45 
R i g h t l a t e r a l f l e x i o n 35/45 

0 
.5 

1.5 
1.5 
.5 
.5 
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1. C l a i m a n t ' s j o b o f l o o k i n g over a microscope p l a c e s a good d e a l o f 
s t r e s s on h i s c e r v i c a l s p i n e and i n s p i t e o f t h i s : 

a. C l a i m a n t has never missed t i m e from work; 
b. C l a i m a n t p e r f o r m s h i s j o b d u t i e s c o m p e t e n t l y , i n s p i t e o f any 

p h y s i c a l d i s c o m f o r t he may e x p e r i e n c e . 

2. C l a i m a n t r e g u l a r l y s k i s , j o g s , and r i d e s a "drop h a n d l e " b i c y c l e . 
(The R e f e r e e acknowledges t h a t s i n c e t h e a c c i d e n t c l a i m a n t does n o t do as much 
o f t h e s e a c t i v i t i e s . ) 

3. C l a i m a n t i s under no m e d i c a l r e s t r i c t i o n s . 

4. C l a i m a n t i s o b v i o u s l y i n t e l l i g e n t . 

Loss o f e a r n i n g c a p a c i t y f o r purposes o f a " c l e a r and c o n v i n c i n g " a n a l y s i s 
o u t s i d e t h e " s t a n d a r d s " i s measured a g a i n s t t h e broad f i e l d o f g e n e r a l occupa
t i o n s , n o t t h e c l a i m a n t ' s c u r r e n t j o b . See former ORS 65 6 . 2 1 4 ( 5 ) . We concl u d e 
t h a t c l a i m a n t ' s reduced range o f m o t i o n o f t h e c e r v i c a l s p i n e , t o g e t h e r w i t h 
i n t e r m i t t e n t v a r i a b l y severe headaches and neck p a i n , e f f e c t s c l a i m a n t ' s e a r n i n g 
c a p a c i t y i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s , r e g a r d l e s s o f whether h i s 
s t o i c a t t i t u d e has so f a r p e r m i t t e d him t o p e r f o r m h i s c u r r e n t j o b w i t h o u t m i s s 
i n g t i m e f r o m work. 

F i n a l l y , t h e f a c t t h a t c l a i m a n t i s h e a l t h c o n s c i o u s and engages i n 
a t h l e t i c p u r s u i t s s h o u l d n o t d e p r i v e him o f a permanent d i s a b i l i t y award (no 
m a t t e r how m i n i m a l ) t o which he i s o t h e r w i s e e n t i t l e d . A c c o r d i n g l y , we conclude 
t h a t t h e r e i s n o t c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s permanent d i s 
a b i l i t y i s l e s s t h a n t h e 5 p e r c e n t v a l u e i n d i c a t e d by t h e " s t a n d a r d s . " 

P e n a l t i e s and A t t o r n e y Fees 

U n l i k e t h e Referee and Board, t h e employer was r e q u i r e d t o d e t e r m i n e p e r 
manent p a r t i a l d i s a b i l i t y p u r s u a n t t o t h e " s t a n d a r d s " and w i t h o u t c o n s i d e r a t i o n 
o f " c l e a r and c o n v i n c i n g e v i d e n c e . " See former ORS 6 5 6 . 2 6 8 ( 3 ) ( b ) . Dr. K e l t y ' s 
r e p o r t , w h i c h was a v a i l a b l e t o t h e employer a t t h e t i m e o f N o t i c e o f C l o s u r e , 
i n d i c a t e d t h a t t h e r e was a s m a l l degree o f permanent i m p a i r m e n t . (Ex. 1 6 ) . 
Under t h e " s t a n d a r d s " c l a i m a n t had a m i n i m a l permanent i m p a i r m e n t and no reason 
was g i v e n f o r f a i l i n g t o a p p l y t h e " s t a n d a r d s " and make an award. We concl u d e 
i t was u n r e a s o n a b l e f o r t h e employer n o t t o make a m i n i m a l permanent p a r t i a l 
d i s a b i l i t y award. Thus, we assess a p e n a l t y o f 20 p e r c e n t o f t h e permanent d i s 
a b i l i t y awarded by t h i s o r d e r , t o be p a i d by t h e s e l f - i n s u r e d employer. See 
ORS 65 6 . 2 6 2 ( 1 0 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), 
f o r t h e u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation an a t t o r n e y f e e 
o f $300 i s assessed, t o be p a i d by t h e s e l f - i n s u r e d employer. ORS 65 6 . 3 8 2 ( 1 ) . 
I n so d o i n g , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e i s s u e , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r 
n o t e t h a t an a t t o r n e y f e e i s n o t due under former ORS 656.382(4) because t h e i n 
c r e a s e d award g r a n t e d by t h i s o r d e r was n o t made by a Referee and d i d n o t t o t a l 
a t l e a s t 20 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d March 28, 1990 i s r e v e r s e d . C l a i m a n t i s awarded 
5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800. Cla i m a n t i s a l s o awarded a p e n a l t y o f 20 p e r c e n t o f t h e perma
nent d i s a b i l i t y awarded by t h i s o r d e r . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed a t t o r n e y f e e o f $300, t o be p a i d by t h e s e l f - i n s u r e d 
employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
GARY L. STILES, Claimant 
WCB Case No. 89-18178 

ORDER ON REVIEW 
H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y 

D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r w h i c h : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y award f o r a h i p and abdomen i n j u r y from 10 p e r c e n t (15 
d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 15 p e r c e n t (22.5 d e g r e e s ) . On 
r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was capable o f w o r k i n g a t a g a i n f u l 
o c c u p a t i o n , and was n o t persuaded t h a t c l a i m a n t had made r e a s o n a b l e e f f o r t s t o 
sec u r e employment. We agree. 

I n o r d e r t o pr o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . Permanent 
t o t a l d i s a b i l i t y may r e s u l t from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y , when com
b i n e d w i t h n onmedical c o n d i t i o n s , i n c l u d i n g "age, t r a i n i n g , a p t i t u d e , a d a p t a b i l 
i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y , e m o t i o n a l c o n d i t i o n , as w e l l as t h e 
c o n d i t i o n o f t h e l a b o r market." W i l s o n v. Weyerhaeuser, 30 Or App 403, 409 
(1 9 7 7 ) . Unless c l a i m a n t ' s p h y s i c a l i n c a p a c i t y i n c o n j u n c t i o n w i t h h i s nonmedi
c a l d i s a b i l i t i e s r e n d e r s work search f u t i l e , SAIF v. S c h o l l , 92 Or App 594, 597 
( 1 9 8 8 ) , he must a l s o e s t a b l i s h t h a t he i s w i l l i n g t o seek r e g u l a r g a i n f u l em
ployment and t h a t he has made rea s o n a b l e e f f o r t s t o o b t a i n such employment. 
ORS 6 5 6 . 2 0 6 ( 3 ) . 

Because c l a i m a n t concedes t h a t he i s n o t t o t a l l y d i s a b l e d based, s o l e l y on 
h i s p h y s i c a l c o n d i t i o n , he must prove by a preponderance o f t h e e v i d e n c e t h a t , 
because o f a c o m b i n a t i o n o f .his p h y s i c a l c o n d i t i o n and s o c i a l and v o c a t i o n a l 
f a c t o r s , he i s p r e c l u d e d from r e g u l a r g a i n f u l employment. He has n o t s u s t a i n e d 
t h a t b u r den o f p r o o f . 

C l a i m a n t argues t h a t he i s n o t employable because he i s f u n c t i o n a l l y 
i l l i t e r a t e , has m a r g i n a l math s k i l l s and has a g e n e r a l i n t e l l i g e n c e o f low 
a v e r a g e / i n f e r i o r . However, c l a i m a n t t e s t i f i e d t h a t , a t t h e encouragement o f h i s 
v o c a t i o n a l c o u n s e l o r , he had e n r o l l e d i n a course i n o r d e r t o o b t a i n h i s GED. 
He a l s o t e s t i f i e d t h a t he had en j o y e d t h e course, b u t q u i t i n o r d e r t o s t a y home 
and t a k e c a r e o f h i s b r o t h e r ' s c h i l d r e n . I n t h e f u t u r e , c l a i m a n t i n t e n d s t o 
compl e t e h i s GED and f i n d a j o b . ( T r . 3 4 ) . He has n o t sought work s i n c e he 
was f i r s t d e c l a r e d m e d i c a l l y s t a t i o n a r y by Dr. Krupa, h i s t r e a t i n g c h i r o p r a c t o r 
i n J u l y 1989. 

C l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , Mr. Moses, t e s t i f i e d t h a t c l a i m a n t was 
eager t o r e t u r n t o work. ( T r . 38-39). I n December 1989 t h e c o u n s e l o r a r r a n g e d 
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a j o b i n t e r v i e w a t C o n t i n e n t a l Brass and c l a i m a n t was o f f e r e d a j o b . The em
p l o y e r agreed t h a t c l a i m a n t c o u l d b e g i n work a f t e r r e c e i v i n g t h e c o n d i t i o n i n g 
program t h a t Dr. Krupa s a i d was necessary, and o b t a i n i n g a j o b r e l e a s e . 

However, i n January 1990, Dr. Krupa changed h i s o p i n i o n c o n c e r n i n g c l a i m 
a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s . He would not r e l e a s e c l a i m a n t f o r more t h a n 
f o u r hours work per day u n t i l c l a i m a n t completed a c o n d i t i o n i n g program o f two 
t o f o u r weeks. ( T r . 4 0 ) . F u r t h e r m o r e , Dr. Krupa would n o t do t h e c o n d i t i o n i n g 
u n t i l c l a i m a n t ' s i n s u r a n c e company p a i d some p a s t b i l l s w h i c h were s u b j e c t t o 
d i s p u t e . The i n s u r a n c e company t h e n o f f e r e d t o prepay t h e w o r k - h a r d e n i n g 
program, b u t t h e c h i r o p r a c t o r c o n t i n u e d t o r e f u s e t o do i t . ( T r . 4 1 ) . 

C o n s i d e r i n g t h e abovementioned evidence, we c o n c l u d e t h a t c l a i m a n t i s n o t 
p e r m a n e n t l y t o t a l l y d i s a b l e d , t h a t he has not made r e a s o n a b l e e f f o r t s t o o b t a i n 
work, and t h a t he has n o t shown t h a t i t would be f u t i l e f o r him t o seek r e g u l a r , 
g a i n f u l employment. See a l s o Ex. V5-1. 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

C l a i m a n t ' s i n j u r y was a c o n t u s i o n on h i s l e f t h i p i n t h e a r e a o v e r t h e 
l e f t g r e a t e r t r o c h a n t e r . Because t h e l e g b e g i n s w i t h t h e f e m o r a l head, t h e 
g r e a t e r t r o c h a n t e r i s c o n s i d e r e d t o be p a r t o f t h e l e g . Former ORS 436-35-
1 3 0 ( 1 ) . A c c o r d i n g l y , t h e D e t e r m i n a t i o n Order and Referee were c o r r e c t i n making 
an award o f sc h e d u l e d d i s a b i l i t y . 

A l t h o u g h t h e Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a 
t r e a t i n g p h y s i c i a n , i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . Here, t h e r e are persua
s i v e reasons n o t t o d e f e r t o t h e o p i n i o n o f Dr. Krupa. 

Krupa o p i n e d t h a t c l a i m a n t s u f f e r e d e x t e n s i v e i m p a i r m e n t as a r e s u l t o f 
h i s compensable i n j u r y . (Ex. 5 0 ) . However, none o f h i s f i n d i n g s equate t o r a t 
a b l e i m p a i r m e n t under t h e s t a n d a r d s f o r r a t i n g scheduled d i s a b i l i t y o f t h e l e g . 
F u r t h e r , i ndependent m e d i c a l e x a m i n a t i o n s conducted by t h e Western M e d i c a l Con
s u l t a n t s i n J u l y and December 1989 e s t a b l i s h e d no o b j e c t i v e o r t h o p e d i c o r neuro
l o g i c a l a b n o r m a l i t i e s . (Ex. 46-3, 49-3). I n a d d i t i o n t o t h e l a c k o f o b j e c t i v e 
f i n d i n g s , t h e independent examiners found t h a t c l a i m a n t had p s y c h o s o c i a l f a c t o r s 
t h a t a f f e c t e d h i s r e c o v e r y . Moreover, i n e x a m i n a t i o n s f o r i n j u r i e s i n t h e p a s t , 
p h y s i c i a n s have n o t e d e x a g g e r a t e d symptoms and marked f u n c t i o n a l o v e r l a y . (Exs. 
9, 18, 2 2 ) . We f i n d t h e w e l l - r e a s o n e d o p i n i o n o f t h e C o n s u l t a n t s , making no ob
j e c t i v e f i n d i n g s o t h e r t h a n l e g weakness, more p e r s u a s i v e i n d e t e r m i n i n g c l a i m 
a n t ' s i n j u r y - r e l a t e d i m p a i r m e n t . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

The D e t e r m i n a t i o n Order awarded c l a i m a n t 10 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r weakness i n h i s l e f t l e g . Former OAR 4 3 6 - 3 5 - 2 3 0 ( 5 ) ( a ) & (b) . We 
agree w i t h t h a t award. 

The Western M e d i c a l C o n s u l t a n t s found giveway weakness on t e s t i n g t h e mus
c l e s o f t h e e n t i r e l e f t l ower l i m b . (Ex. 4 9 - 2 ) . A d d i t i o n a l l y , t h e r m a l f i n d i n g s 
i n d i c a t e d t h a t c l a i m a n t has c a u s a l g i a due t o t h e i n j u r y t o h i s l e f t l e g , a con
d i t i o n t h a t a f f e c t s t h e nervous system. C l a i m a n t ' s c a u s a l g i a was s u b s e q u e n t l y 
a c c e p t e d as a n a t u r a l consequence f l o w i n g from t h e compensable i n j u r y . W i l l i a m s 
v. Gates McDonald & Co., 300 Or 278, 281 ( 1 9 8 5 ) ; P a t t i t u c c i v. B o i s e Cascade 
Corp., 8 Or App 503, 507-8 (1 9 7 2 ) . A c c o r d i n g l y , we agree t h a t c l a i m a n t i s e n t i 
t l e d t o 10 p e r c e n t impairment f o r weakness o f h i s l e f t l e g . 

I n a d d i t i o n t o t h e 10 p e r c e n t impairment award f o r weakness, t h e Referee 
awarded an a d d i t i o n a l 5 p e r c e n t f o r c h r o n i c p a i n . We agree t h a t c l a i m a n t i s 
e n t i t l e d t o such an award b u t c l a r i f y t h e award. We f i n d t h a t an a d d i t i o n a l 5 
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p e r c e n t award i s a p p r o p r i a t e f o r c h r o n i c c o n d i t i o n s ( i . e . , permanent i n j u r y -
r e l a t e d p a i n ) l i m i t i n g r e p e t i t i v e use o f t h e l e f t l e g . Former OAR 436-35-
0 1 0 ( 7 ) . For m u l t i p l e l o s s e s i n t h e l e g t h e f i g u r e s a r e combined. Former OAR 
436-35-2 4 0 ( 5 ) . Combining 10 p e r c e n t f o r weakness o f t h e l e g w i t h 5 p e r c e n t f o r 
c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use we a r r i v e a t an im p a i r m e n t r a t i n g o f 
14.5 p e r c e n t . Rounded t o t h e ne x t h i g h e s t whole number t h e t o t a l i s 15 p e r c e n t . 
Former OAR 436-35-010(6). Cl a i m a n t i s e n t i t l e d t o 15 p e r c e n t s c h e d u l e d perma
nent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t l e g . 

We do n o t f i n d c l e a r and c o n v i n c i n g evidence o f g r e a t e r d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The Board adopts t h e Referee's " O p i n i o n " w i t h r e s p e c t t o t h i s i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 16, 1990 i s a f f i r m e d . 

F e b r u a r y 13, 1991 C i t e as 43 Van N a t t a 308 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN M. TULL, Claimant 
WCB Case No. 88-17674 

ORDER ON RECONSIDERATION 
Lucas, e t a l . , Claimant A t t o r n e y s 

Jerome P. L a r k i n ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has r e q u e s t e d r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f 
our September 13, 1990 o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m 
f o r c a r p a l t u n n e l syndrome; and (2) s e t a s i d e , as pre m a t u r e , a D e t e r m i n a t i o n 
Order d a t e d October 14, 1987. We p r e v i o u s l y abated our o r d e r t o a l l o w adequate 
t i m e t o c o n s i d e r t h e m o t i o n . We now proceed w i t h our r e c o n s i d e r a t i o n . 

On r e c o n s i d e r a t i o n , SAIF argues t h a t , r e g a r d l e s s o f whether i t s F e b r u a r y 
24, 1988 d e n i a l was v a l i d , t h e Referee and t h e Board l a c k e d j u r i s d i c t i o n t o con
s i d e r t h a t d e n i a l . SAIF's argument i s premised on i t s d e n i a l l e t t e r h a v i n g been 
m a i l e d on F e b r u a r y 24, 1988 and c l a i m a n t h a v i n g f a i l e d t o f i l e a r e q u e s t f o r 
h e a r i n g w i t h i n 180 days, as r e q u i r e d by ORS 656.319(1). I f t h e pr e m i s e t o 
SAIF's argument, were e s t a b l i s h e d by t h e r e c o r d b e f o r e us, we would a g r e e . How
ev e r , t h e r e c o r d does n o t e s t a b l i s h i f o r when, p r i o r t o h e a r i n g , n o t i c e was 
g i v e n c l a i m a n t o f SAIF's February 24, 1988 d e n i a l . 

F o l l o w i n g t h e Februa r y 13', 1989 h e a r i n g , t h e r e c o r d was h e l d open f o r t h e 
r e c e i p t o f c e r t a i n a d d i t i o n a l e v i d e n c e . ( T r . 4 3 ) . By l e t t e r d a t e d F e b r u a r y 2 1 , 
1989, SAIF s u b m i t t e d t h e documents f o r which t h e r e c o r d had been h e l d open. 
Those documents were i d e n t i f i e d by SAIF as E x h i b i t s 23 and 24 and were r e c e i v e d 
i n t o t h e r e c o r d by t h e Referee. At t h e same t i m e , SAIF asked t h a t t h e r e c o r d be 
reopened f o r t h e r e c e i p t o f a d d i t i o n a l e x h i b i t s i d e n t i f i e d as E x h i b i t s 22a, 25, 
26 and 27. C l a i m a n t o b j e c t e d and t h e Referee r e f u s e d t o c o n t i n u e t o h o l d open, 
o r t o reo p e n , t h e r e c o r d f o r r e c e i p t o f th o s e a d d i t i o n a l documents. She h e l d 
t h a t t h e e x h i b i t s c o u l d have been s u b m i t t e d , b u t were n o t , a t o r b e f o r e h e a r i n g , 
as r e q u i r e d by t h e Board's r u l e s . .We agree, and f o r t h a t r e a s o n , r e f u s e SAIF's 
r e q u e s t t o remand f o r t h e purpose o f r e o p e n i n g t h e r e c o r d and r e c e i v i n g t h o s e 
a d d i t i o n a l documents. Because t h e e x h i b i t s i d e n t i f i e d by SAIF as 22a, 25, 26 
and 27 a r e n o t p a r t o f t h e r e c o r d t o which our r e v i e w i s l i m i t e d , t h e y may n o t 
be c o n s i d e r e d . ORS 65 6 . 2 9 5 ( 5 ) ; B a i l e y v. SAIF, 296 Or 41 ( 1 9 8 3 ) . 
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As n o t e d above, t h e r e c o r d does not i n d i c a t e i f o r when c l a i m a n t was g i v e n 
n o t i c e o f SAIF's d e n i a l . For purposes o f ORS 656.319(1), " n o t i f i e d " means de
p o s i t e d i n t h e m a i l s . N o r t o n v. Compensation Department, 252 Or 75 ( 1 9 6 8 ) . 
A c t u a l n o t i c e may s u b s t i t u t e f o r n o t i c e by m a i l i n g . Anderson v. EBI Cos., 
79 Or App 345 ( 1 9 8 6 ) . 

C l a i m a n t t e s t i f i e d t h a t she d i d n o t r e c a l l r e c e i v i n g t h e d e n i a l l e t t e r . 
There i s no ev i d e n c e i n t h e r e c o r d o f a c t u a l r e c e i p t o r any o t h e r f o r m o f a c t u a l 
n o t i c e t o c l a i m a n t . F u r t h e r , c o n t r a r y t o t h e Referee's f i n d i n g , t h e r e i s no 
e v i d e n c e as t o when t h e d e n i a l l e t t e r was m a i l e d . The f a c t t h a t t h e l e t t e r i s 
d a t e d F e b r u a r y 24, 1988 r a i s e s no pre s u m p t i o n as t o i f , o r when, i t was m a i l e d . 
As t h e Cou r t o f Appeals s a i d i n Madewell v. S a l v a t i o n Army, 49 Or App 713 
( 1 9 8 0 ) : 

"While t h e r e i s a pre s u m p t i o n t h a t a w r i t i n g i s t r u l y 
d a t e d , and t h a t a l e t t e r d i r e c t e d and m a i l e d was r e 
c e i v e d i n t h e r e g u l a r course o f t h e m a i l , t h e r e i s no 
pr e s u m p t i o n t h a t a l e t t e r i s m a i l e d on t h e day i t i s 
d a t e d o r on t h e day i t was w r i t t e n . " ( f o o t n o t e s and 
c i t a t i o n s o m i t t e d ) 

Because SAIF has f a i l e d t o p u t on p r o o f t h a t c l a i m a n t ' s r e q u e s t f o r hear
i n g was u n t i m e l y , we t r e a t i t as t i m e l y . Madewell v. SAIF, s u p r a . T h e r e f o r e , 
o u r p r i o r f i n d i n g t h a t SAIF " i s s u e d " i t s d e n i a l on Februa r y 24, 1988, as w e l l as 
t h e R e f e r e e ' s f i n d i n g , which we adopted, t h a t SAIF m a i l e d t h e d e n i a l on t h a t 
d a t e , a r e d e l e t e d . 

SAIF, i n i t s m o t i o n f o r r e c o n s i d e r a t i o n , s t a t e s : " ( T ) h e M o t i o n f o r Recon
s i d e r a t i o n i s n o t based upon t h e m e r i t s o f t h e case, b u t r a t h e r on whether t h e 
Board has j u r i s d i c t i o n t o even c o n s i d e r t h e c o m p e n s a b i l i t y o f t h e c a r p a l t u n n e l 
syndrome w h i c h SAIF d e n i e d on February 24, 1988." Because SAIF r e q u e s t s r e c o n 
s i d e r a t i o n o f o n l y t h e j u r i s d i c t i o n a l aspect o f our Order on Review, we do not 
r e c o n s i d e r t h e remainder o f t h a t o r d e r . 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as supplemented and amended h e r e i n , we 
adhere t o and r e p u b l i s h our September 13, 1990 o r d e r i n i t s e n t i r e t y . The 
p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Fe b r u a r y 14, 1991 C i t e as 43 Van N a t t a 309 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDITH H. BYRD, Claimant 
WCB Case No. 89-10497 

ORDER ON REVIEW 
Ri c k W. R o l l , Claimant A t t o r n e y 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Podnar's 
o r d e r t h a t g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y , whereas she had p r e v i 
o u s l y been awarded 25 p e r c e n t (80 degrees) unscheduled permanent d i s a b i l i t y f o r 
her c e r v i c a l c o n d i t i o n . SAIF a l s o c h a l l e n g e s t h e Referee's r u l i n g d e n y i n g i t s 
m o t i o n f o r a postponement. SAIF moves t o remand f o r t h e t a k i n g o f a d d i t i o n a l 
e v i d e n c e . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r 
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t h a t g r a n t e d reimbursement f o r t r a v e l expenses and assessed p e n a l t i e s and r e 
l a t e d a t t o r n e y f e e s a s s o c i a t e d t h e r e w i t h . On r e v i e w , t h e i s s u e s a r e e v i d e n c e , 
remand, permanent t o t a l d i s a b i l i t y , t r a v e l expenses, and p e n a l t i e s and r e l a t e d 
a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s " w i t h t h e e x c e p t i o n o f p a r a g r a p h s 3 and 4 
on page 2 o f t h e O p i n i o n and Order. We make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On March 28, 1990, t h e Board a f f i r m e d a Referee's o r d e r f i n d i n g c l a i m a n t ' s 
compensable i n j u r y o f March 23, 1982 a m a t e r i a l c o n t r i b u t i n g cause o f h e r psy
c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t i s p e r m a n e n t l y i n c a p a c i t a t e d , by a c o m b i n a t i o n o f h e r p h y s i c a l 
and p s y c h o l o g i c a l c o n d i t i o n s , from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . Her c u r r e n t p h y s i c a l l i m i t a t i o n s , i n c o n j u n c t i o n w i t h her 
d i s a b l i n g p s y c h o l o g i c a l c o n d i t i o n , make i t f u t i l e f o r c l a i m a n t t o se c u r e g a i n f u l 
employment. 

A t h e a r i n g , SAIF moved f o r postponement c o n t e n d i n g t h a t i t had e v i d e n c e o f 
a new c o n d i t i o n , i . e . , d i s c b u l g e s r e v e a l e d by a September'1989 MRI. SAIF 
a l l e g e d i n c o m p l e t e case p r e p a r a t i o n due t o t h e newly d i s c o v e r e d d i s c b u l g e s . 
The R e f e r e e d e n i e d SAIF's m o t i o n . 

The R e f e r e e d i d n o t abuse h i s d i s c r e t i o n by d e n y i n g SAIF's m o t i o n f o r 
postponement. 

The r e c o r d was n o t i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y 
d e v e l o p e d . 

CONCLUSIONS OF LAW AND OPINION 

E v i d e n t i a r y Ruling/Remand 

The R e f e r e e d e n i e d SAIF's m o t i o n f o r postponement. We agree. 

On December 14, 1989, SAIF r e c e i v e d a copy o f an MRI w h i c h r e v e a l e d d i s c 
b u l g e s a t C2-3, C3-4, C4-5, C5-6 and C6-7. D u r i n g t h e January 2, 1990 h e a r i n g , 
SAIF moved f o r postponement, a s s e r t i n g t h a t c l a i m a n t ' s i m p a i r m e n t r e s t s on t h e 
c o m p e n s a b i l i t y o f t h e d i s c b u l g e s and t h a t t h e d i s c o v e r y o f t h e d i s c b u l g e s was 
t o o near t o t h e t i m e o f h e a r i n g t o p e r m i t s u f f i c i e n t case p r e p a r a t i o n . SAIF 
moves f o r remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e r e l a t i n g t o t h e compens
a b i l i t y o f t h e d i s c b u l g e s . We a f f i r m t h e Referee's d e n i a l o f t h e postponement 
m o t i o n and deny t h e remand m o t i o n . 

OAR 438-06-081 p r o v i d e s t h a t a h e a r i n g s h a l l n o t be postponed e x c e p t by 
o r d e r o f t h e Ref e r e e upon a f i n d i n g o f e x t r a o r d i n a r y c i r c u m s t a n c e s beyond t h e 
c o n t r o l o f t h e p a r t y r e q u e s t i n g t h e postponement. More s p e c i f i c a l l y , OAR 438-
06-081(4) p r o v i d e s t h a t " i n c o m p l e t e case p r e p a r a t i o n , u n l e s s t h e r e f e r e e f i n d s 
t h a t c o m p l e t i o n o f t h e r e c o r d c o u l d n o t be accomplished w i t h o u t due d i l i g e n c e , " 
i s n o t an e x t r a o r d i n a r y c i r c u m s t a n c e which j u s t i f i e s postponement. 

The r e c o r d e s t a b l i s h e s t h a t SAIF r e c e i v e d t h e MRI d a t a on December 14, 
1989. The h e a r i n g was convened on. January 2, 1990. T h e r e f o r e , SAIF had two 
weeks i n w h i c h t o respond t o i t s newly d i s c o v e r e d e v i d e n c e . T h e r e f o r e , we f i n d 
t h a t , w i t h due d i l i g e n c e , SAIF had adequate t i m e t o complete t h e r e c o r d . 
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F u r t h e r , c l a i m a n t had back impairment as a m a t t e r o f law s i n c e t h e A p r i l 
17, 1985 D e t e r m i n a t i o n Order became f i n a l . C l a i m a n t was d i a g n o s e d w i t h c e r v i c a l 
d i s c d i s e a s e as e a r l y as December 14, 1988. (Ex. 6 5 ) . I n f a c t , SAIF concedes 
t h i s f a c t i n i t s b r i e f . F i n a l l y , w h i l e c l a i m a n t ' s d i s c c o n d i t i o n was n o t 
s p e c i f i c a l l y d iagnosed as d i s c b u l g e s u n t i l t h e December 1989 MRI, SAIF knew 
t h a t c l a i m a n t s u f f e r e d from d e g e n e r a t i v e d i s c d i s e a s e o f t h e c e r v i c a l s p i n e and 
t h a t t h a t d i s e a s e , w i t h o u t t h e b u l g e s , caused permanent i m p a i r m e n t and r e s u l t e d 
i n c l a i m a n t b e i n g r e s t r i c t e d t o l i g h t / s e d e n t a r y work as e a r l y as December 1988. 
I d . 

C o n s e q u e n t l y , on t h i s r e c o r d , we do n o t f i n d t h a t t h e d i a g n o s i s o f t h e 
d i s c b u l g e s , by i t s e l f , i s an e x t r a o r d i n a r y c i r c u m s t a n c e j u s t i f y i n g a p ostpone
ment. T h e r e f o r e , postponement o f t h e h e a r i n g was n o t a p p r o p r i a t e . 

F u r t h e r m o r e , even i f we were t o a l l o w a postponement and s u b s e q u e n t l y f i n d 
t h a t t h e d i s c b u l g e s a r e n o t compensable, t h e m e d i c a l e v i d e n c e , b o t h p h y s i c a l 
and p s y c h o l o g i c a l , and t h e o p i n i o n s o f c l a i m a n t ' s p h y s i c i a n s and v o c a t i o n a l 
c o u n s e l o r s , e s t a b l i s h t h a t c l a i m a n t was p e r manently and t o t a l l y d i s a b l e d a t t h e 
t i m e o f h e a r i n g , n o t w i t h s t a n d i n g t h e c o m p e n s a b i l i t y o f t h e d i s c b u l g e s . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must 
be c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f t h e h e a r i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; 
B e r n a r d L. Osborn, 37 Or App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 (1986). 
As we have f o u n d t h a t SAIF f a i l e d t o e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s be
yond i t s c o n t r o l , and because t h e r e i s no evidence t o e s t a b l i s h t h a t m a t e r i a l 
e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g , we 
deny SAIF's m o t i o n t o remand. 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's "C o n c l u s i o n s " which f o u n d c l a i m a n t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . We make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y compensation, 
c l a i m a n t must show t h a t she i s n o t "employable o r a b l e t o s e l l her s e r v i c e s on a 
r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal l a b o r market." H a r r i s v. SAIF, 292 Or 
683, 695 ( 1 9 8 2 ) . F u r t h e r , c l a i m a n t must e s t a b l i s h t h a t she i s w i l l i n g t o seek 
r e g u l a r g a i n f u l employment and t h a t she has made r e a s o n a b l e e f f o r t s t o o b t a i n 
such employment, u n l e s s such e f f o r t s a re shown t o be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; 
SAIF v. Stephens, 303 Or 41 ( 1 9 8 9 ) ; See Thomas A. E n q k i l t e r r a , 42 Van N a t t a 2591 
( 1 9 9 0 ) . 

A f t e r our de novo r e v i e w o f t h e r e c o r d , we f i n d t h a t c l a i m a n t was w i l l i n g 
t o seek work, b u t t h a t e f f o r t s t o o b t a i n g a i n f u l and s u i t a b l e employment were 
f u t i l e . C l a i m a n t had, i n f a c t , r e t u r n e d t o p a r t - t i m e work i n e a r l y 1988. That 
work r e q u i r e d w o r k i n g two-and-one-half hours, t h r e e days a week. C l a i m a n t suc
c e s s f u l l y p e r f o r m e d t h a t work u n t i l J u l y 1988, a t w h i c h t i m e her t r e a t i n g p h y s i 
c i a n , Dr. Steinmann, M.D., r e l e a s e d her from t h a t work due t o i n c r e a s i n g c e r v i 
c a l p a i n . At no t i m e a f t e r t h a t d a t e had c l a i m a n t been r e l e a s e d t o r e t u r n t o 
any k i n d o f work. Moreover, c l a i m a n t ' s c u r r e n t t r e a t i n g p h y s i c i a n , Dr. V o e l l e r , 
M.D., who t o o k o v e r Dr. Steinmann's p r a c t i c e , concluded i n December 1989 t h a t 
c l a i m a n t was unemployable. 

We d e f e r t o t h e o p i n i o n s o f t r e a t i n g p h y s i c i a n s u n l e s s t h e r e a r e p e r s u a 
s i v e r easons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . 
Here, we f i n d no p e r s u a s i v e reasons not t o r e l y on t h e o p i n i o n s o f Dr. Steinmann 
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and Dr. V o e l l e r . T h e r e f o r e , we conclude t h a t c l a i m a n t has e s t a b l i s h e d t h a t she 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

T r a v e l Expenses and P e n a l t i e s and R e l a t e d A t t o r n e y Fees 

C l a i m a n t c r o s s - r e q u e s t e d r e v i e w o f a p o r t i o n o f t h e Referee's o r d e r upon 
w h i c h she p r e v a i l e d a t h e a r i n g , i . e . , reimbursement f o r m i l e a g e and l o d g i n g ex
penses and p e n a l t i e s and r e l a t e d a t t o r n e y fees a s s o c i a t e d t h e r e w i t h . Under such 
c i r c u m s t a n c e s and s i n c e SAIF does n o t c o n t e s t t h e s e i s s u e s , we do n o t address 
t h o s e i s s u e s f u r t h e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e i s $500, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e issue., and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

F u r t h e r , w h i l e c l a i m a n t d i d o f f i c i a l l y f i l e a c r o s s - r e q u e s t f o r r e v i e w , 
t h e r e q u e s t c e n t e r e d on an i s s u e which c l a i m a n t p r e v a i l e d a t h e a r i n g , an i s s u e 
upon w h i c h SAIF d i d n o t seek r e v i e w . Because c l a i m a n t has n o t been a g g r i e v e d by 
t h o s e p o r t i o n s o f t h e Referee's o r d e r , we d i d n o t f u r t h e r address t h e i s s u e s on 
r e v i e w . C o n s e q u e n t l y , as c l a i m a n t d i d n o t p r e v a i l on a c r o s s - r e q u e s t f o r r e v i e w 
a t t h e Board l e v e l , no a t t o r n e y f e e i s awarded f o r s e r v i c e s d e v o t e d t o t h e 
c r o s s - r e q u e s t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 27, 1990, as c o r r e c t e d March 2 1 , 1990, 
i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e i s s u e o f permanent 
t o t a l d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f 
$500, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

F e b r u a r y 14, 1991 C i t e as 43 Van N a t t a 312 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHRYN E. LUND, Claimant 
WCB Case No. 89-02919 

ORDER ON RECONSIDERATION 
Welch, Bruun & Green, Claimant A t t o r n e y s 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

The Board, on i t s own m o t i o n , has de c i d e d t o r e c o n s i d e r i t s Order on 
Review, d a t e d J anuary 16, 1991. I n our Order on Review, we assessed a p e n a l t y 
and assessed f e e f o r t h e i n s u r e r ' s January 1989 d e n i a l , w h i c h we f o u n d was 
p r o s p e c t i v e and t h e r e f o r e unreasonable. We have p r e v i o u s l y h e l d , however, t h a t 
where an i n s u r e r i s s u e s a p r o s p e c t i v e d e n i a l c l a i m a n t i s n o t a u t o m a t i c a l l y e n t i 
t l e d t o a p e n a l t y and assessed f e e . S p e c i f i c a l l y , we have h e l d t h a t i n cases 
where t h e r e a r e no o u t s t a n d i n g b i l l s f o r t h e p e r i o d covered by t h e d e n i a l t h e r e 
a r e no "amounts due" on which t o base a p e n a l t y . Kathv J. R i c h a r d , 42 Van N a t t a 
2030 ( 1 9 9 0 ) , c i t i n g t o E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) ; L l o y d L. 
C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . Moreover, i n R i c h a r d , supra, we h e l d t h a t 
inasmuch as t h e p r o s p e c t i v e d e n i a l was not i s s u e d i n response t o a c l a i m f o r 
c o m pensation, t h e r e was no unreasonable r e s i s t a n c e t o compensation, and an 
a t t o r n e y f e e was- n o t a s s e s s a b l e . 

S i m i l a r y , i n t h i s case, we f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o a p e n a l t y 
o r a t t o r n e y f e e f o r t h e i n s u r e r ' s p r o s p e c t i v e d e n i a l . Here, t h e January 1989 
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d e n i a l was p r o s p e c t i v e u n t i l amended i n March 1989. Dr. Won s t a t e d , i n a June 
2, 1989 l e t t e r , t h a t up t o t h a t t i m e t h e i n s u r e r had p a i d f o r a l l o f c l a i m a n t ' s 
t r e a t m e n t . T h e r e f o r e , as i n R i c h a r d , supra, we f i n d t h a t t h e r e a r e no "amounts 
due" upon w h i c h t o base a p e n a l t y . Moreover, we f i n d t h a t t h e r e was no unr e a 
s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. T h e r e f o r e , c l a i m a n t i s n o t 
e n t i t l e d t o a p e n a l t y and assessed a t t o r n e y f e e f o r t h e i n s u r e r ' s p r o s p e c t i v e 
J a n u a r y 1989 d e n i a l . 

A c c o r d i n g l y , o ur January 16, 1991 o r d e r i s abated and w i t h d r a w n . As c o r 
r e c t e d h e r e i n , we adhere t o and r e p u b l i s h our January 16, 1991 o r d e r i n i t s 
e n t i r e l y . The p a r t i e s ' r i g h t s o f appeal s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Board Member C r i d e r , concurring i n p a r t and d i s s e n t i n g i n p a r t . 

I d i s a g r e e w i t h t h a t p o r t i o n o f t h e Order on R e c o n s i d e r a t i o n w h i c h d e n i e s 
c l a i m a n t a c a r r i e r - p a i d f e e f o r unreasonable r e s i s t a n c e t o compensation. 

A d e n i a l may be r e s i s t a n c e t o t h e payment o f compensation w i t h i n t h e mean
i n g o f ORS 656. 3 8 2 ( 1 ) , even though t h e r e a r e no amounts due a t t h e t i m e o f t h e 
d e n i a l . E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (1 9 8 9 ) . 

I n t h i s case, t h e c o n d i t i o n f o r which c l a i m a n t r e c e i v e s c h i r o p r a c t i c 
t r e a t m e n t i s compensable. The i n s u r e r ' s p r o s p e c t i v e d e n i a l p u r p o r t e d t o c u t o f f 
compensation f o r t h e c o n d i t i o n . Even i f a p r o s p e c t i v e d e n i a l i s n o t a b a r t o 
f u t u r e s e r v i c e s , t h e d e n i a l e f f e c t i v e l y d i s c o u r a g e s c l a i m a n t f r o m f i l i n g c l a i m s 
f o r f u t u r e c h i r o p r a c t i c t r e a t m e n t t h a t may w e l l be compensable. 

A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e f o r e s t a b l i s h i n g an 
u n r e a s o n a b l e r e s i s t a n c e t o compensation. 

F e b r u a r y 14, 1991 C i t e as 43 Van N a t t a 313 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES N. McGREW, Claimant 
WCB Case No. 89-19782 

ORDER ON REVIEW 
M i c h a e l B. Dye, Claimant A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r w h i c h a f f i r m e d a D e t e r m i 
n a t i o n Order award o f 5 p e r c e n t (16 degrees) unscheduled permanent d i s a b i l i t y 
f o r h i s neck and back i n j u r y . On r e v i e w , c l a i m a n t contends t h a t t h e Referee 
e r r e d i n f a i l i n g t o abate h i s o r d e r and reopen t h e r e c o r d t o a l l o w c l a i m a n t t o 
t e s t i f y . On r e v i e w , c l a i m a n t seeks remand t o a l l o w him t o t e s t i f y . We deny t h e 
m o t i o n t o remand and a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t and supplement on t h e remand 
i s s u e . 

H e a r i n g was scheduled f o r February 17, 1990. Sometime b e f o r e h e a r i n g , 
c l a i m a n t ' s a t t o r n e y c o n t a c t e d SAIF's a t t o r n e y and i n f o r m e d h er t h a t c l a i m a n t 



314 : James N. McGrew, 43 Van N a t t a 313 (1991) 

would n o t be p r e s e n t a t h e a r i n g . The a t t o r n e y s agreed t o proce e d w i t h o u t 
c l a i m a n t ' s t e s t i m o n y and p r e s e n t e d argument t o t h e Referee by t e l e p h o n e . SAIF 
a l s o p r e s e n t e d a w r i t t e n memorandum. The Referee i s s u e d an O p i n i o n and Order on 
March 6, 1990. 

On March 19, 1990, c l a i m a n t moved t h e Referee f o r abatement o f t h e o r d e r 
and t o reopen t h e r e c o r d f o r c l a i m a n t ' s t e s t i m o n y . A t t a c h e d t o t h e m o t i o n was 
an a f f i d a v i t f r o m c l a i m a n t d i r e c t e d t o h i s a t t o r n e y w h i c h s t a t e d : 

"As I u n d e r s t a n d i t , I missed a h e a r i n g d a t e because 
you had t r o u b l e l o c a t i n g me. I am s o r r y t h a t I 
d i d n ' t g e t a h o l d o f you. I was o u t o f work and g o t 
t o d r i n k i n g t o o much and ended up i n de- t o x c e n t e r 
h e r e i n Reno i n January and e a r l y February. I am 
b e t t e r now and a t t e n d an a l c o l i c ( s i c ) re-hab 
g r o u p . " 

The R e f e r e e d i d n o t r u l e on c l a i m a n t ' s m o t i o n and c l a i m a n t r e q u e s t e d 
r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's Co n c l u s i o n s and O p i n i o n and supplement on t h e remand 
i s s u e . 

We c o n c l u d e t h a t c l a i m a n t , t h r o u g h h i s a t t o r n e y , waived h i s r i g h t t o appear 
a t h e a r i n g . The a t t o r n e y had a c o n t r a c t u a l r e l a t i o n s h i p w i t h c l a i m a n t w h i c h 
a l l o w e d him " t o r e p r e s e n t my i n t e r e s t s under t h e Oregon Workers' Compensation 
Law." The a t t o r n e y a p p a r e n t l y c o n s i d e r e d i t i n c l a i m a n t ' s b e s t i n t e r e s t s t o p r o 
ceed w i t h o u t c l a i m a n t when c l a i m a n t was o u t o f t o u c h w i t h t h e a t t o r n e y . We con
s i d e r t h e a t t o r n e y ' s w a i v e r b i n d i n g on c l a i m a n t . C onsequently, t h e R e f e r e e c o r 
r e c t l y d e c i d e d t h e case based on t h e w r i t t e n r e c o r d and o r a l argument. 

Even i f c l a i m a n t were n o t bound by h i s a t t o r n e y ' s w a i v e r , we c o n c l u d e t h a t 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t t h e m a t t e r s h o u l d have been reopened f o r 
h i s t e s t i m o n y . C l a i m a n t ' s m o t i o n t o abate and reopen t h e r e c o r d was, i n essence, 
a m o t i o n f o r a c o n t i n u a n c e under former OAR 438-06-091. That r u l e p r o v i d e s sev
e r a l bases f o r a c o n t i n u a n c e ; however, t h e o n l y one a r g u a b l y a p p l i c a b l e here i s 
t h e c a t c h a l l , s e c t i o n 4, whic h a l l o w s a c o n t i n u a n c e f o r any rea s o n w h i c h w o u l d 
j u s t i f y a postponement under former OAR 438-06-081. The l a t t e r r u l e a l l o w s a 
postponement upon a showing o f e x t r a o r d i n a r y c i r c u m s t a n c e s . 

We f i n d n o t h i n g i n c l a i m a n t ' s a f f i d a v i t w hich e s t a b l i s h e s e x t r a o r d i n a r y 
c i r c u m s t a n c e s . The a f f i d a v i t m e r e ly e s t a b l i s h e s t h a t c l a i m a n t had n o t k e p t i n 
c o n t a c t w i t h h i s a t t o r n e y . I t e s t a b l i s h e s t h a t c l a i m a n t had been i n a d e - t o x 
c e n t e r , however, i t i s n o t apparent from t h e a f f i d a v i t t h a t c l a i m a n t was i n t h e 
de - t o x c e n t e r a t t h e t i m e o f h e a r i n g . I n f a c t , t h e h e a r i n g was s c h e d u l e d f o r 
Fe b r u a r y 17; t h e a f f i d a v i t s t a t e s t h a t c l a i m a n t was i n t h e d e - t o x c e n t e r t h r o u g h 
e a r l y F e b r u a r y . We do n o t f i n d t h e f a c t s , as r e c i t e d i n t h e a f f i d a v i t , s u f f i 
c i e n t t o e s t a b l i s h e x t r a o r d i n a r y c i r c u m s t a n c e s . A c c o r d i n g l y , no c o n t i n u a n c e was 
a p p r o p r i a t e and we d e c l i n e t o remand. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1990 i s a f f i r m e d . C l a i m a n t ' s m o t i o n t o 
remand i s d e n i e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK 6. SMITH, Claimant 
WCB Case No. 89-19698 

ORDER ON REVIEW 
Olson, e t a l . , C l aimant A t t o r n e y s 

Davis & Bos t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee D a v i s ' o r d e r 
w h i c h : (1) a l l o w e d a c o n t i n u a n c e o f t h e h e a r i n g f o r a d m i s s i o n o f f u r t h e r 
e v i d e n c e ; and (2) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r i n n e r ear s u r g e r y . On r e v i e w , t h e i s s u e s a r e a d m i s s i o n o f eviden c e 
and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f Fact" as s e t f o r t h i n t h e Referee's o r d e r w i t h 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

A t t h e h e a r i n g , c l a i m a n t ' s counsel r e q u e s t e d a c o n t i n u a n c e i n o r d e r t o 
o b t a i n a f u r t h e r r e p o r t from Dr. Black. The Referee l e f t t h e r e c o r d open f o r 
Dr. B l a c k ' s r e p o r t and su b s e q u e n t l y a d m i t t e d i t i n t o t h e r e c o r d . 

CONCLUSIONS OF LAW AND OPINION 

Ad m i s s i o n o f Evidence 

The i n s u r e r contends t h a t t h e Referee abused h i s d i s c r e t i o n by a l l o w i n g 
c l a i m a n t t o submit E x h i b i t 39, a f u r t h e r r e p o r t f r o m Dr. B l a c k , i n t o t h e r e c o r d . 
We d i s a g r e e . 

OAR 438-06-091 g i v e s t h e Referee d i s c r e t i o n t o c o n t i n u e a h e a r i n g under 
c e r t a i n c i r c u m s t a n c e s . I n c o m p l e t e case p r e p a r a t i o n i s n o t grounds f o r a c o n t i n 
uance u n l e s s t h e Referee f i n d s t h a t t h e c o m p l e t i o n o f t h e r e c o r d c o u l d n o t be 
ac c o m p l i s h e d w i t h due d i l i g e n c e . See OAR 438-06-091(4); 438-06-081(4). 

A p p r o x i m a t e l y two months p r i o r t o h e a r i n g , c o u n s e l f o r c l a i m a n t s u b m i t t e d 
a l e t t e r t o c l a i m a n t ' s t r e a t i n g ear surgeon, Dr. B l a c k , r e q u e s t i n g a w r i t t e n r e 
p o r t p r o v i d i n g f o r j u s t i f i c a t i o n and e x p l a n a t i o n f o r t h e proposed s u r g e r y . How
e v e r , c o u n s e l d i d n o t r e c e i v e a r e p o r t u n t i l a p p r o x i m a t e l y two weeks p r i o r t o 
t h e h e a r i n g . The r e c e i v e d r e p o r t was n o t r e s p o n s i v e t o c o u n s e l ' s r e q u e s t . 
Counsel t h e n a t t e m p t e d t o c o n t a c t Dr. Black t e l e p h o n i c a l l y i n o r d e r t o o b t a i n a 
response a d d r e s s i n g m a t t e r s p e r t a i n i n g t o t h e o r i g i n a l r e q u e s t . These a t t e m p t e d 
c o n t a c t s d i d n o t meet w i t h success. I t was n o t u n t i l t h e day b e f o r e t h e h e a r i n g 
t h a t Dr. B l a c k ' s o f f i c e f i n a l l y i n f o r m e d counsel t h a t a r e p o r t c o u l d n o t be r e n 
d e r e d any e a r l i e r t h a n 10 days due t o Dr. Black' s work s c h e d u l e . 

The Referee concluded t h a t c l a i m a n t ' s c o u n s e l ' s a c t i o n s c o n s t i t u t e d due 
d i l i g e n c e i n r e g a r d t o p r e p a r i n g h i s case. See ( T r . 12, 1 4 ) . Under t h e s e c i r 
cumstances, we f i n d t h a t t h e Referee d i d n o t abuse h i s d i s c r e t i o n i n c o n t i n u i n g 
t h e h e a r i n g f o r t h e r e q u e s t e d r e p o r t from Dr. Bl a c k . A c c o r d i n g l y , E x h i b i t 39 
was p r o p e r l y a d m i t t e d . 

C o m p e n s a b i l i t y 

We adopt t h e "Conclusions o f Law and O p i n i o n " as s e t f o r t h i n t h e Ref
eree ' s o r d e r . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e 
s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 10, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $500, p a y a b l e 
by t h e i n s u r e r . 

F e b r u a r y 15, 1991 C i t e as 43 Van N a t t a 316 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALLYSON EELLS AS BENEFICIARY OF LOREN EELLS (DECEASED), Claimant 

WCB Case No. 88-18854 
ORDER ON REVIEW 

Tooze, e t a l . , C l aimant A t t o r n e y s 
Chelsea Mohnike ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e P e t e r s o n ' s 
o r d e r t h a t s e t a s i d e i t s d e n i a l o f s u r v i v o r s ' b e n e f i t s r e l a t e d t o t h e deceased 
c l a i m a n t ' s motor v e h i c l e a c c i d e n t . C l a i m a n t ' s s u r v i v o r s c r o s s - r e q u e s t r e v i e w o f 
t h e a t t o r n e y f e e s awarded a t h e a r i n g s e e k i n g an i n c r e a s e d f e e on remand on t h i s 
i s s u e . On r e v i e w , t h e i s s u e s are e v i d e n c e , c o m p e n s a b i l i t y , remand, and a t t o r n e y 
f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACTS", w i t h t h e f o l l o w i n g supplemen
t a t i o n . 

S i n c e 1981 t h e employer had been p a y i n g Savage, t h e foreman, $75 a month 
f o r t h e use o f Savage's t r u c k f o r t h e employer's b u s i n e s s . 

On F e b r u a r y 17, 1989, c l a i m a n t ' s a t t o r n e y t i m e l y s u b m i t t e d a s t a t e m e n t o f 
s e r v i c e s f o r a t o t a l o f $21,158.25. SAIF c o n t e s t e d t h e amount o f t h e f e e . On 
March 14, 1989, t h e R eferee s e t a s i d e SAIF's c o m p e n s a b i l i t y d e n i a l and awarded 
c l a i m a n t $2,000 as a r e a s o n a b l e a t t o r n e y f e e . The same day c l a i m a n t s u b m i t t e d a 
r e p l y t o SAIF's o b j e c t i o n s . On" March 20, 1989, b e f o r e t h e R eferee c o u l d r e 
spond, SAIF r e q u e s t e d Board r e v i e w . Claimant sought remand t o t h e R e f e r e e , 
w h i c h t h e Board d e n i e d by l e t t e r d a t e d March 28, 1989. C l a i m a n t t h e r e u p o n f i l e d 
a t i m e l y c r o s s - r e q u e s t f o r r e v i e w on t h e amount o f t h e f e e . 

FINDINGS OF ULTIMATE FACT 

The foreman's t r u c k was under t h e c o n t r o l o f t h e employer a t t h e t i m e o f 
t h e a c c i d e n t . 

C l a i m a n t was w i t h i n t h e course and scope o f h i s employment when he was 
k i l l e d . 
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The Referee found t h e c l a i m compensable on two t h e o r i e s . F i r s t , because 
c l a i m a n t was a passenger i n a v e h i c l e under t h e c o n t r o l o f t h e employer, and be
cause t h e r i s k s o f employment c o n t i n u e t h r o u g h o u t a j o u r n e y i n a v e h i c l e under 
t h e c o n t r o l o f t h e employer, t h e Referee found t h a t c l a i m a n t ' s d e a t h was com
p e n s a b l e . Second, t h e Referee found t h a t c l a i m a n t was on a s p e c i a l e r r a n d f o r 
t h e employer because o f t h e urgency o f t h e work. We a f f i r m and adopt on t h e 
f i r s t t h e o r y , w i t h s u p p l e m e n t a t i o n . 

E v idence 

B e f o r e a d d r e s s i n g t h e i s s u e o f c o m p e n s a b i l i t y , we t u r n t o SAIF's con
t e n t i o n t h a t t h e Referee abused h i s d i s c r e t i o n by a l l o w i n g hearsay t e s t i m o n y i n 
v i o l a t i o n o f t h e Oregon Evidence Code. Hearsay e v i d e n c e i s g e n e r a l l y a d m i s s i b l e 
i n w o r k e r s ' compensation p r o c e e d i n g s , a l t h o u g h such e v i d e n c e may be e x c l u d e d 
when i t i s i n t h e i n t e r e s t o f s u b s t a n t i a l j u s t i c e t o do so. See f o r m e r ORS 
65 6 . 2 8 3 ( 7 ) ; Armstrong v. SAIF, 67 Or App 498, 501 n.2 ( 1 9 8 4 ) ; Robert E. Weber, 
41 Van N a t t a 1739, 1742 (19 8 9 ) . Marion JL_ Webb, 37 Van N a t t a 750, 751 ( 1 9 8 5 ) . 
I t appears t o us t h a t t h e r e i s n o t h i n g i n t h e Referee's f i n d i n g s o f f a c t o r 
o p i n i o n r e g a r d i n g t h e i s s u e o f t h e employer's c o n t r o l o v e r t h e v e h i c l e t o i n d i 
c a t e t h a t he r e l i e d on t h e hearsay evidence t o s u p p o r t h i s c o n c l u s i o n t h a t 
c l a i m a n t ' s c l a i m was compensable. Nor do we do so on our de novo r e v i e w . Thus, 
even i f t h e Referee's r u l i n g p e r m i t t i n g hearsay was a r g u a b l y n o t i n t h e i n t e r e s t 
o f s u b s t a n t i a l j u s t i c e , i t was n o t p r e j u d i c i a l . 

C o m p e n s a b i l i t y 

The employer made t h e f o l l o w i n g admissions a t h e a r i n g : The employer had a 
c o n f i d e n t i a l arrangement w i t h h i s foreman, whereby he had been p a y i n g t h e f o r e 
man $75 a month f o r t h e use o f a p i c k u p f o r t h e employer's b u s i n e s s s i n c e 1981. 
( T r . 215, 2 3 6 ) . The employer had c o n t r o l over t h e v e h i c l e d u r i n g w o r k i n g hours 
and d u r i n g t h e t i m e s he r e q u e s t e d t h e foreman t o c a r r y m a t e r i a l s t o and from t h e 
j o b s i t e . ( T r . 216, 2 1 9 ) . The t r u c k i n v o l v e d i n t h e f a t a l i t y was i d e n t i c a l t o 
t h e t r u c k s t h a t t h e employer p r o v i d e d t o h i s s u p e r v i s o r s and e s t i m a t o r s , i n c l u d 
i n g t h e c o l o r and t h e company logo p a i n t e d on i t . ( T r . 2 3 9 ) . The employer 
a s s i s t e d t h e foreman t o purchase t h e t r u c k . ( T r . 210, 236, 238) . U n l i k e t h e 
p a i n t e d company l o g o on t h e foreman's t r u c k , t h e employer on o c c a s i o n i s s u e d 
m a g n e t i c s i g n s t o o t h e r workers f o r use on t h e i r own v e h i c l e s . The employer 
p a i d employees f o r t r a n s p o r t i n g equipment t o and from j o b s i t e s ; b u t h i s 
arrangement w i t h t h e foreman was d i f f e r e n t , i n t h a t i t was a s t a n d a r d c o n t i n u o u s 
m o n t h l y payment s i n c e 1981 and n o t based on a per t r i p use o f a t r u c k as i t was 
f o r t h e o t h e r s . The employer a l s o i d e n t i f i e d company p a i n t i n g p a r a p h e r n a l i a 
t h a t was fo u n d a t t h e a c c i d e n t s i t e . ( T r . 2 7 1). 

These admi s s i o n s by t h e employer a re s u f f i c i e n t t o s u p p o r t t h e Referee's 
c o n c l u s i o n t h a t t h e v e h i c l e i n which c l a i m a n t d i e d was under t h e c o n t r o l o f t h e 
employer and t h a t c l a i m a n t ' s death was i n c u r r e d i n t h e co u r s e o f employment be
cause t h e r i s k s o f t h e employment c o n t i n u e d t h r o u g h o u t t h e j o u r n e y . See I 
L a r s o n , Worker's Compensation Law, 17.50, 4-239 t h r o u g h 4-250 (1985, r e v . 
1988). 

Remand 

I n i t s March 28, 1989 l e t t e r d e n y i n g c l a i m a n t ' s r e q u e s t f o r immediate r e 
mand, t h e Board i n d i c a t e d i t was w i l l i n g t o r e c o n s i d e r t h e a t t o r n e y f e e award, 
b u t o n l y on t h e b a s i s o f m a t t e r s i n t h e r e c o r d which were s u b m i t t e d t o t h e Ref
e r e e . See ORS 656.295(5). Any supplemental documents would be t r e a t e d as a 
m o t i o n f o r remand. Judy A. B r i t t o n , 37 Van N a t t a 1262 ( 1 9 8 5 ) . 
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On r e v i e w , c l a i m a n t s u b m i t t e d s e v e r a l documents g e n e r a t e d a f t e r SAIF's r e -
g u e s t f o r r e v i e w , c o n t e n d i n g t h a t t h e a t t o r n e y f e e award s h o u l d be remanded t o 
t h e R e f e r e e f o r r e c o n s i d e r a t i o n . Should t h e Board d e t e r m i n e t h a t t h e r e c o r d has 
been i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d , we may r e 
mand a case t o t h e Referee f o r f u r t h e r evidence t a k i n g , c o r r e c t i o n , o r o t h e r 
n e c e s s a r y a c t i o n . ORS 656.295(5). To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i 
t i o n a l e v i d e n c e i t must be c l e a r l y shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n 
a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e h e a r i n g . Kienow's Food S t o r e s v. 
L v s t e r , 79 Or App 416 ( 1 9 8 6 ) ; See Bernard L. Osborn, 35 Van N a t t a 1054, 1055 
( 1 9 8 5 ) , a f f ' d mem. 80 Or App 152 ( 1 9 8 6 ) . Here, we f i n d t h a t t h e e x h i b i t s i n t h e 
r e c o r d w h i c h were s u b m i t t e d t o t h e Referee were s u f f i c i e n t t o c o m p l e t e l y , p r o p 
e r l y and a d e q u a t e l y d e v e l o p t h e r e c o r d . See ORS 6 5 6 . 2 9 5 ( 5 ) . Thus, t h e m o t i o n 
t o remand i s d e n i e d . 

A t t o r n e y Fees 

I n d e t e r m i n i n g an a p p r o p r i a t e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t 
h e a r i n g , we c o n s i d e r t h o s e f a c t o r s s e t o u t i n OAR 438-15-010(4). Those f a c t o r s 
a r e : " ( a ) t h e t i m e d e v o t e d t o t h e case; (b) t h e c o m p l e x i t y o f t h e i s s u e ( s ) i n 
v o l v e d ; ( c ) t h e v a l u e o f t h e i n t e r e s t i n v o l v e d ; (d) t h e s k i l l and s t a n d i n g o f 
t h e a t t o r n e y s ; (e) t h e n a t u r e o f t h e p r o c e e d i n g ; ( f ) t h e r e s u l t s e c u r e d f o r t h e 
r e p r e s e n t e d p a r t y ; (g) t h e r i s k i n a p a r t i c u l a r case t h a t an a t t o r n e y ' s e f f o r t s 
may go uncompensated; and (h) t h e a s s e r t i o n o f f r i v o l o u s i s s u e s o r d e f e n s e s . " 

The h e a r i n g i n t h i s m a t t e r t o o k p l a c e over much o f two days. I n a d d i t i o n , 
c l a i m a n t ' s c o u n s e l f o u n d i t necessary t o d e v e l o p l e n g t h y hearsay t e s t i m o n y as a 
r e s u l t o f t h e u n a v a i l a b i l i t y o f t h e two p r i m a r y w i t n e s s e s . Both c o u n s e l s u b m i t 
t e d l e n g t h y , w e l l - r e a s o n e d arguments f o l l o w i n g t h e h e a r i n g . C l a i m a n t ' s a t t o r n e y 
d e v o t e d s l i g h t l y o v e r 87 hours t o t h i s case a t h e a r i n g . 

T h i s m a t t e r i n v o l v e s a d e a t h b e n e f i t s c l a i m . Because t h e c l a i m was f o u n d 
compensable, c l a i m a n t ' s s u r v i v o r s a r e e n t i t l e d t o a l l b e n e f i t s p r o v i d e d f o r s u r 
v i v o r s o f a deceased worker under ORS Chapter 656. 

Both c o u n s e l a r e s k i l l e d and each demonstrated t h a t s k i l l d u r i n g t h e s e 
p r o c e e d i n g s . The h e a r i n g was s t r o n g l y a d v e r s a r i a l and s t r e n u o u s l y and compe
t e n t l y l i t i g a t e d by b o t h a t t o r n e y s . 

C l a i m a n t ' s c o u n s e l bore a s i g n i f i c a n t r i s k o f h i s e f f o r t s g o i n g uncompen
s a t e d . 

C o n s i d e r i n g t h e above f a c t o r s and a p p l y i n g them t o t h i s case, we f i n d t h a t 
t h e f e e awarded by t h e Referee was i n a d e q u a t e . Consequently, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e com
p e n s a b i l i t y i s s u e i s $14,500, t o be p a i d by SAIF. 

F u r t h e r m o r e , a f t e r a p p l y i n g t h e same f a c t o r s t o t h i s case on r e v i e w , we 
f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n 
i n g t h e c o m p e n s a b i l i t y i s s u e i s $3,500. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case as r e p r e s e n t e d by c l a i m 
a n t ' s r e s p o n d e n t ' s b r i e f , t h e moderate c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . We no t e t h a t c l a i m a n t ' s c o u n s e l i s n o t e n t i t l e d t o an 
a t t o r n e y f e e f o r s e r v i c e s devoted t o h i s c r o s s - r e q u e s t on t h e a t t o r n e y f e e 
i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 14, 1989 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which awarded an assessed f e e o f $2,000 i s 
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m o d i f i e d . For s e r v i c e s a t h e a r i n g , i n l i e u o f t h e Referee's award, c l a i m a n t ' s 
a t t o r n e y i s awarded $14,500, t o be p a i d by t h e SAIF C o r p o r a t i o n . The remainder 
o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w r e g a r d i n g t h e c o m p e n s a b i l i t y 
i s s u e c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $3,500, a l s o t o be p a i d 
by SAIF. 

F e b r u a r y 15, 1991 C i t e as 43 Van N a t t a 319 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
STEPHEN L. GILCHER, Claimant 

WCB Case No. 89-17998 
ORDER ON REVIEW 

Bl a c k , Chapman, e t a l . , C l aimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f those p o r t i o n s o f Referee Brown's o r d e r which: 
(1) f o u n d t h a t c l a i m a n t ' s back i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d ; (2) de
c l i n e d t o assess p e n a l t i e s and a t t o r n e y fees f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d 
l y u n r e a s o n a b l e c l a i m p r o c e s s i n g ; and (3) a u t h o r i z e d SAIF t o r e c o v e r o v e r p a i d 
t e m p o r a r y d i s a b i l i t y compensation. On r e v i e w , t h e i s s u e s a r e pr e m a t u r e c l o s u r e , 
p e n a l t i e s , a t t o r n e y f e e s and o f f s e t . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g comment. 

Premature C l o s u r e , 

A c l a i m may be c l o s e d i f c l a i m a n t ' s compensable c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y , i . e . , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be expe c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 656.005(17). I t i s c l a i m 
a n t ' s b u rden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y s t a t i o n a r y when t h e c l a i m 
was c l o s e d . B e r l i n e r v. Weyerhaeuser Corp., 54 Or App 624 ( 1 9 8 1 ) ; Brad T. 
G r i b b l e , 37 Van N a t t a 92 (1985). The reasonableness o f m e d i c a l e x p e c t a t i o n s f o r 
c l a i m a n t ' s c o n d i t i o n must be judged i n t h e c o n t e x t o f t h e c o n d i t i o n a t t h e t i m e 
o f c l o s u r e . Scheuninq v. J. R. S i m p l o t , 84 Or App 622, r e v den 303 Or 590 
( 1 9 8 7 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524, 527 ( 1 9 8 5 ) . Subsequent 
t e s t i m o n y , o p i n i o n s o r even t s may o n l y be c o n s i d e r e d t o t h e e x t e n t t h e y r e l a t e 
t o c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e . W o i i c k v. Weyerhaeuser, 89 Or 
App 561 ( 1 9 8 8 ) ; Scheuninq, supra. 

Dr. P u r t z e r , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , recommended t h a t c l a i m a n t 
undergo decompressive lumbar laminectomy/diskectomy. (Ex. 1 ) . On A p r i l 3, 
1989, c l a i m a n t i n i t i a l l y r e f u s e d s u r g e r y (Ex. OC). Dr. P u r t z e r l a t e r o p i n e d , on 
A p r i l 1 1 , 1989, t h a t i f c l a i m a n t r e f u s e d s u r g e r y t h e n he may be d e c l a r e d medi
c a l l y s t a t i o n a r y . (Ex. 1 ) . Dr. P u r t z e r ' s o p i n i o n i s t h e o n l y m e d i c a l o p i n i o n 
i n t h e r e c o r d . 

On A p r i l 19, 1989, SAIF sent a l e t t e r t o c l a i m a n t and h i s a t t o r n e y a s k i n g 
c l a i m a n t whether he i n t e n d e d t o pursue s u r g i c a l t r e a t m e n t . (Ex. 1A). T h i s l e t 
t e r a l s o i n f o r m e d c l a i m a n t t h a t , i f he d i d n o t respond w i t h i n two weeks, SAIF 
would assume c l a i m a n t agreed t h a t h i s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y w i t h o u t 
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s u r g e r y , and SAIF would submit h i s c l a i m f o r c l o s u r e . ( I d . ) On A p r i l 30, 1989, 
c l a i m a n t responded by s t a t i n g t h a t he would submit h i s f i n a l d e c i s i o n c o n c e r n i n g 
s u r g e r y i m m e d i a t e l y a f t e r t h e week o f May 8, 1989, when h i s b i o - f e e d b a c k e v a l u a 
t i o n was c o m p l e t e . (Ex. 2 ) . Claimant made no f u r t h e r communication t o SAIF. A 
D e t e r m i n a t i o n Order i s s u e d on June 28, 1989, f i n d i n g c l a i m a n t m e d i c a l l y s t a t i o n 
a r y as o f June 1, 1989. Claimant d i d n o t r e t u r n t o h i s t r e a t i n g p h y s i c i a n u n t i l 
August 15, 1989, a t w h i c h t i m e c l a i m a n t i n f o r m e d h i s p h y s i c i a n t h a t he had de
c i d e d t o have s u r g e r y . (Ex. 4 ) . 

A t t h e t i m e o f c l a i m c l o s u r e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n had o p i n e d 
t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y i f c l a i m a n t d i d n o t have s u r g e r y . Based 
on t h e above c i r c u m s t a n c e s , we f i n d i t r e a s o n a b l e f o r SAIF t o i n f e r t h a t c l a i m 
a n t w o u l d c o n t i n u e t o r e f u s e s u r g e r y s i n c e c l a i m a n t d i d n o t n o t i f y SAIF o f h i s 
d e c i s i o n w hether he would have s u r g e r y , as he s a i d he would. C l a i m a n t ' s subse
quent d e c i s i o n t o have s u r g e r y may n o t be c o n s i d e r e d i n d e t e r m i n i n g c l a i m a n t ' s 
p r e c l o s u r e m e d i c a l s t a t u s . T h e r e f o r e , we agree w i t h t h e R e f e r e e ' s r u l i n g t h a t 
c l a i m a n t ' s c l a i m was n o t p r e m a t u r e l y c l o s e d by t h e June 28, 1989 D e t e r m i n a t i o n 
Order. 

P e n a l t i e s and A t t o r n e y Fees 

The r e c o r d shows t h a t SAIF was n o t i f i e d i n March 1989 t h a t c l a i m a n t was 
r e p r e s e n t e d by an a t t o r n e y . (Ex. OB). Yet SAIF d i d n o t send a copy o f t h e May 
24, 1989 l e t t e r s c h e d u l i n g an independent m e d i c a l e x a m i n a t i o n (IME) t o c l a i m 
a n t ' s a t t o r n e y , as r e q u i r e d by OAR 4 3 6 - 1 0 - 1 0 0 ( 1 ) ( d ) . A l s o , t h i s l e t t e r gave 
c l a i m a n t l e s s t h a n t h e r e q u i r e d t e n days n o t i c e about t h e IME s c h e d u l e d f o r June 
1, 1989. Former OAR 436-60-090(3). 

We f i n d i t u n r e a s o n a b l e t h a t SAIF would not n o t i f y c l a i m a n t ' s a t t o r n e y 
about t h e s c h e d u l e d IME, o r g i v e c l a i m a n t t h e r e q u i r e d minimum t e n days n o t i c e . 
ORS 656.262(10) p r o v i d e s f o r a p e n a l t y based upon a p e r c e n t a g e o f "amounts t h e n 
due." Here, c l a i m a n t ' s back i n j u r y c l a i m was n o t p r e m a t u r e l y c l o s e d , and SAIF 
t i m e l y p a i d t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s beyond t h e June 1, 1989 medi
c a l l y s t a t i o n a r y d a t e , t o June 25, 1989. Thus, t h e r e was no compensation " t h e n 
due" upon w h i c h t o base a p e n a l t y . T h e r e f o r e , a p e n a l t y i s n o t a u t h o r i z e d by 
law. E l l i s v. M c C a l l I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

F u r t h e r , t h e r e was no unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . As a r e s u l t , we do n o t assess an a t t o r n e y f e e . L l o y d L. C r i p e , 41 Van 
N a t t a 1774 ( 1 9 8 9 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 22, 1990 i s a f f i r m e d . 

Board Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I agree w i t h t h e m a j o r i t y t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y and t h u s 
h i s c l a i m was n o t p r e m a t u r e l y c l o s e d by t h e June 28, 1989 D e t e r m i n a t i o n Order. 
However, I t h i n k t h a t t h e f a i l u r e o f SAIF t o send a copy o f t h e l e t t e r s c h e d u l 
i n g t h e IME t o c l a i m a n t ' s a t t o r n e y l e d t o c l a i m a n t ' s f a i l u r e t o a t t e n d t h e IME 
and t o t h e subsequent i s s u a n c e o f t h e June 28, 1989 D e t e r m i n a t i o n Order w i t h o u t 
permanent p a r t i a l d i s a b i l i t y compensation. T h i s c l o s u r e o f t h e c l a i m w i t h o u t a 
permanent p a r t i a l d i s a b i l i t y d e t e r m i n a t i o n p r o v i d e s t h e b a s i s f o r a p e n a l t y . 
See Theresa Skoyen, 41 Van N a t t a 174 ( 1 9 8 9 ) , a f f ' d mem 104 Or App 744 (1990) 
( C l a i m a n t e n t i t l e d t o p e n a l t y and a t t o r n e y f e e f o r c a r r i e r ' s f a i l u r e t o p r o m p t l y 
s u b m i t a c l a i m f o r c l o s u r e ) . Consequently, I would award a p e n a l t y o f a p e r 
c e ntage o f any permanent p a r t i a l d i s a b i l i t y compensation e v e n t u a l l y awarded by 
t h e E v a l u a t i o n D i v i s i o n f o r t h i s i n j u r y . I n a d d i t i o n , I w o u ld award a r e a s o n 
a b l e a t t o r n e y f e e f o r SAIF's unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n . 
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I n t h e M a t t e r o f t h e Compensation o f 
CHELLA M. MORTON, Claimant 

WCB Case No. 89-06342 
ORDER ON REVIEW 

M y r i c k & Seagraves, Claimant A t t o r n e y s 
B a i l e y & A s s o c i a t e s , Defense A t t o r n e y s 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r a l e f t knee c o n d i t i o n . 
On r e v i e w , t h e employer contends t h a t c l a i m a n t ' s p r e s e n t c l a i m i s b a r r e d by t h e 
d o c t r i n e o f r e s j u d i c a t a . We agree and r e v e r s e . 

As a p r e l i m i n a r y m a t t e r , t h e employer has r e q u e s t e d p e r m i s s i o n t o p r e s e n t 
o r a l argument. We n o r m a l l y w i l l n o t e n t e r t a i n o r a l arguments. OAR 438-11-
0 1 0 ( 1 ) . Inasmuch as t h i s m a t t e r has been f u l l y d eveloped and b r i e f e d , we con
c l u d e t h a t o r a l argument i s n o t necessary. Consequently, t h e employer's r e q u e s t 
i s d e n i e d . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a knee i n j u r y i n August 1985 and was t r e a t e d by Dr. 
P o t t e r . That c l a i m was c l o s e d by a January 22, 1986 D e t e r m i n a t i o n Order, which 
awarded t e m p o r a r y t o t a l d i s a b i l i t y and 5 p e r c e n t permanent p a r t i a l d i s a b i l i t y . 
(Ex. 2 ) . 

Cl a i m a n t s u s t a i n e d a second knee i n j u r y on Februa r y 10, 1988. She r e 
t u r n e d t o Dr. P o t t e r , who s u b m i t t e d r e p o r t s i n d i c a t i n g t h e need f o r f u r t h e r med
i c a l t r e a t m e n t . The employer accepted t h e i n j u r y as an a g g r a v a t i o n o f t h e 1985 
i n j u r y and n o t i f i e d c l a i m a n t v i a a 1502 form. (Ex. 1 0 ) . C l a i m a n t r e c e i v e d tem
p o r a r y t o t a l d i s a b i l i t y and sub s e q u e n t l y was accepted f o r v o c a t i o n a l a s s i s t a n c e . 
(Ex. 14B-1). 

The a g g r a v a t i o n c l a i m was c l o s e d by an October 10, 1988 D e t e r m i n a t i o n 
O r d e r , w h i c h awarded a d d i t i o n a l temporary d i s a b i l i t y b u t no a d d i t i o n a l permanent, 
d i s a b i l i t y . (Ex. 1 7 ) . Cla i m a n t ' s a t t o r n e y i n i t i a l l y f i l e d a r e q u e s t f o r hear
i n g ; however, he l a t e r w i t h d r e w t h e r e q u e s t and added t h a t a "new i n j u r y " c l a i m 
was b e i n g p ursued. (Ex. 20A). 

On January 12, 1989, c l a i m a n t f i l e d a c l a i m a g a i n s t t h e employer, a l l e g i n g 
t h a t she had s u s t a i n e d a "new i n j u r y " d u r i n g t h e Febru a r y 1988 i n c i d e n t . (Ex 
2 0 ) . The employer d e n i e d t h e c l a i m on t h e ground t h a t " t h e m e d i c a l documenta
t i o n s u p p o r t s t h e f a c t t h a t t h e r e i s no new i n j u r y . " (Ex. 2 5 ) . C l a i m a n t r e 
q u e s t e d a h e a r i n g . 

On A p r i l 9, 1989, t h e October 10, 1988 D e t e r m i n a t i o n Order became a f i n a l 
o r d e r . S h o r t l y t h e r e a f t e r , t h e employer f i l e d a m o t i o n t o d i s m i s s , a s s e r t i n g 
t h a t c l a i m a n t ' s "new i n j u r y " c l a i m was b a r r e d by r e s j u d i c a t a . 

CONCLUSIONS OF LAW AND OPINION 

The s o l e q u e s t i o n i s whether c l a i m a n t ' s "new i n j u r y " c l a i m i s b a r r e d by 
p r i n c i p l e s o f r e s j u d i c a t a . The Referee concluded t h a t i t was n o t and de n i e d 
t h e employer's m o t i o n t o d i s m i s s . We d i s a g r e e . 

" P r e c l u s i o n by former a d j u d i c a t i o n , " g e n e r a l l y r e f e r r e d t o as r e s j u d i 
c a t a , i s a " d o c t r i n e o f r u l e s and p r i n c i p l e s g o v e r n i n g t h e b i n d i n g e f f e c t on a 
subsequent p r o c e e d i n g o f a f i n a l judgment p r e v i o u s l y e n t e r e d i n a c l a i m . " Drews 
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v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) . The t e r m comprises two d o c t r i n e s , c l a i m 
p r e c l u s i o n and i s s u e p r e c l u s i o n . 

I s s u e p r e c l u s i o n b a r s f u t u r e l i t i g a t i o n o f a s u b j e c t i s s u e o n l y i f t h a t 
i s s u e was " a c t u a l l y l i t i g a t e d and d e t e r m i n e d " i n a s e t t i n g where t h e d e t e r m i n a 
t i o n o f t h a t i s s u e was e s s e n t i a l t o t h e f i n a l d e c i s i o n reached. N o r t h Clackamas 
School D i s t . v. W h i t e , 305 Or 48, 53 (1988). Claim p r e c l u s i o n , on t h e o t h e r 
hand, b a r s f u t u r e l i t i g a t i o n n o t o n l y o f every c l a i m i n c l u d e d i n t h e p l e a d i n g s , 
b u t a l s o t o e v e r y c l a i m t h a t c o u l d have been a l l e g e d under t h e same a g g r e g a t e o f 
o p e r a t i v e f a c t s . M i l l i o n v. SAIF, 45 Or App 1097, 1102 r e v den, 289 Or 337 
( 1 9 8 0 ) . C l a i m p r e c l u s i o n does n o t r e q u i r e a c t u a l l i t i g a t i o n o f an i s s u e ; how
e v e r , i t does r e q u i r e t h e o p p o r t u n i t y t o l i t i g a t e , whether o r n o t used. Drews, 
su p r a . 

Here, c l a i m a n t f i r s t sought compensation f o r t h e F e b r u a r y 1988 knee i n j u r y 
when he r p h y s i c i a n s u b m i t t e d r e p o r t s i n d i c a t i n g t h e need f o r f u r t h e r m e d i c a l 
t r e a t m e n t . See ORS 656.273(3). The employer accepted t h e c l a i m as an a g grava
t i o n o f an e a r l i e r knee i n j u r y and began payment o f t e m p o r a r y d i s a b i l i t y bene
f i t s . The c l a i m was c l o s e d by an October 10, 1988 D e t e r m i n a t i o n O rder, w h i c h 
awarded o n l y a d d i t i o n a l t e m p o r a r y d i s a b i l i t y . A l t h o u g h t h a t d e c i s i o n was i n i 
t i a l l y c o n t e s t e d , i t became f i n a l by o p e r a t i o n o f law on A p r i l 10, 1989, a f t e r 
c l a i m a n t had w i t h d r a w n her r e q u e s t f o r h e a r i n g . 

A c t i n g on new m e d i c a l r e p o r t s from Dr. P o t t e r , c l a i m a n t a g a i n sought com
p e n s a t i o n f o r t h e F e b r u a r y 1988 knee i n j u r y i n January 1989. T h i s t i m e , she 
a l l e g e d t h a t she had s u s t a i n e d a "new i n j u r y , " r a t h e r t h a n an a g g r a v a t i o n . The 
employer d e n i e d t h e c l a i m and l a t e r f i l e d a m o t i o n t o d i s m i s s , a l l e g i n g t h a t 
c l a i m a n t was p r e c l u d e d by t h e e a r l i e r D e t e r m i n a t i o n Order. 

The i s s u e whether c l a i m a n t s u s t a i n e d a "new i n j u r y " was n o t a d j u d i c a t e d by 
t h e D e t e r m i n a t i o n Order. That d e c i s i o n s e t t l e d o n l y i s s u e s r e l a t i n g t o tempo
r a r y t o t a l d i s a b i l i t y , permanent p a r t i a l d i s a b i l i t y and t h e d a t e c l a i m a n t became 
m e d i c a l l y s t a t i o n a r y . Consequently, i s s u e p r e c l u s i o n does n o t b a r c l a i m a n t ' s 
p r e s e n t c l a i m . However, we conclude t h a t c l a i m p r e c l u s i o n i s a p p l i c a b l e . 

Subsequent t o t h e Referee's o r d e r , t h e Board i s s u e d I r e n e Jensen, 42 Van 
N a t t a 2838 ( 1 9 9 0 ) . I n t h a t case, t h e c l a i m a n t developed severe back p a i n a n d , 
i n 1985, f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m . Diagnosed as h a v i n g p r e e x i s t i n g 
d e g e n e r a t i v e d i s c d i s e a s e o f t h e c e r v i c a l and lumbar s p i n e , she a l l e g e d t h a t a 
back s t r a i n , caused by work s t r e s s , had a g g r a v a t e d her a r t h r i t i c s p i n e . The 
R e f e r e e f o u n d t h e c o n d i t i o n compensable. On r e v i e w , t h e Board d e t e r m i n e d t h a t 
t h e c l a i m a n t had f a i l e d t o p r o v e an o c c u p a t i o n a l d i s e a s e c l a i m and r e v e r s e d . 
The C o u r t o f Appeals a f f i r m e d . Jensen v. Employment D i v i s i o n , 93 Or App 635 
( 1 9 8 8 ) . 

Meanwhile, t h e c l a i m a n t began t r e a t i n g w i t h a new d o c t o r who d i a g n o s e d her 
c o n d i t i o n as f i b r o m y a l g i a . A c t i n g on t h e d i a g n o s i s , c l a i m a n t f i l e d a second 
o c c u p a t i o n a l d i s e a s e c l a i m i n 1988. The Referee concl u d e d t h a t , because t h e 
f i b r o m y a l g i a d i a g n o s i s had n o t been made a t t h e t i m e o f t h e f i r s t h e a r i n g , t h e 
c l a i m a n t ' s second c l a i m was n o t b a r r e d by c l a i m p r e c l u s i o n . On r e v i e w , we r e 
v e r s e d . We n o t e d t h a t under P r o c t o r v. SAIF, 68 Or App 333 ( 1 9 8 4 ) , t h e c l a i m 
a n t ' s c o n d i t i o n must have been d i f f e r e n t from her c o n d i t i o n a t t h e t i m e o f t h e 
e a r l i e r c l a i m i n o r d e r f o r her f i b r o m y a l g i a t o be compensable. Because t h e 
c l a i m a n t was m e r e l y c o n t e n d i n g t h a t her c u r r e n t symptoms were t h e r e s u l t o f 
f i b r o m y a l g i a , r a t h e r t h a n t h e back s t r a i n as e a r l i e r a l l e g e d , we f o u n d t h a t , 
r e g a r d l e s s o f t h e new d i a g n o s i s , t h e second c l a i m f o r r e l i e f a rose o u t o f t h e • 
same s e t o f o p e r a t i v e f a c t s t h a t had been and d e t e r m i n e d by a f i n a l o r d e r . 
T h e r e f o r e , we c o n c l u d e d t h a t t h e second o c c u p a t i o n a l d i s e a s e c l a i m was b a r r e d by 
c l a i m p r e c l u s i o n . 
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The same r e a s o n i n g a p p l i e s here. Claimant does n o t contend t h a t her c u r 
r e n t c o n d i t i o n i s d i f f e r e n t , o r has changed, from her c o n d i t i o n a t t h e t i m e o f 
t h e e a r l i e r f i n a l a d j u d i c a t i o n . R e l y i n g on new m e d i c a l r e p o r t s f r o m Dr. P o t t e r , 
she m e r e l y contends t h a t t h e February 1988 knee i n j u r y r e s u l t e d i n a "new i n 
j u r y , " r a t h e r t h a n an a g g r a v a t i o n . T h e r e f o r e , as i n I r e n e Jensen, s u p r a , t h e 
p r e s e n t c l a i m f o r r e l i e f a r i s e s o u t o f t h e same s e t o f o p e r a t i v e f a c t s t h a t have 
been p r e v i o u s l y f u l l y l i t i g a t e d and dete r m i n e d by a f i n a l o r d e r . The f a c t t h a t 
c l a i m a n t now a s s e r t s her c l a i m by anot h e r name does n o t a l t e r t h e p r e c l u s i v e 
e f f e c t o f t h e p r i o r a d j u d i c a t i o n . M i l l i o n v. SAIF, 45 Or App a t 1102. 

T h e r e f o r e , we conclude t h a t c l a i m a n t ' s "new i n j u r y " c l a i m i s b a r r e d by t h e 
p r i n c i p l e s o f p r e c l u s i o n by former a d j u d i c a t i o n . The employer's m o t i o n t o d i s 
miss s h o u l d have been g r a n t e d . 

ORDER 

The Referee's o r d e r d a t e d August 3, 1989 i s r e v e r s e d . The s e l f - i n s u r e d 
e m p l o yer's m o t i o n t o d i s m i s s c l a i m a n t ' s h e a r i n g r e q u e s t i s g r a n t e d . 

Board Member C r i d e r s p e c i a l l y concurring: 

I agree w i t h t h e p a n e l ' s c o n c l u s i o n t h a t c l a i m a n t was n o t e n t i t l e d t o l i t 
i g a t e t h e q u e s t i o n o f whether her c l a i m s h o u l d have been p r o c e s s e d as a new i n 
j u r y r a t h e r t h a n an a g g r a v a t i o n because she f a i l e d t o r e q u e s t a h e a r i n g on t h e 
D e t e r m i n a t i o n Order b e f o r e i t became f i n a l . See Drews v. EBI Companies, 310 Or 
134 ( 1 9 9 0 ) . 

I do n o t agree, however, w i t h t h e p a n e l ' s r e l i a n c e on M i l l i o n v. SAIF, 45 
Or App 1097, r e v den 289 Or 337 (1980) and I r e n e Jensen, 42 Van N a t t a 2838 
( 1 9 ^ 0 ) . Those cases, i n my view, d e a l o n l y w i t h t h e w a i v e r r u l e . As c l a i m a n t ' s 
r i g h t t o compensation was never d e n i e d , t h e r e was no o c c a s i o n f o r her t o waive 
t h e r i g h t t o contend t h a t she had s u f f e r e d a new i n j u r y . T h i s case i s con
t r o l l e d by t h e s u b s t a n t i v e w o r k e r s ' compensation r u l e e n u n c i a t e d i n Drews which 
h e l d t h a t d i s p u t e s c o n c e r n i n g t h e amount o f d i s a b i l i t y compensation must be r e 
s o l v e d b e f o r e a c l a i m i s f i n a l l y d e t e r m i n e d by d e t e r m i n a t i o n o r d e r . On t h e 
b a s i s o f t h a t r u l e , I agree t h a t t h e Referee's o r d e r must be r e v e r s e d . 

F e b r u a r y 15, 1991 C i t e as 43 Van N a t t a 323 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RICKY J . THOMAS, Claimant 

WCB Case Nos. 89-06026 & 89-14916 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B a r b e r ' s o r d e r 
t h a t : ( 1 ) s e t a s i d e a D e t e r m i n a t i o n Order as prema t u r e ; and (2) assessed a $25 
p e n a l t y - r e l a t e d a t t o r n e y f e e f o r f a i l u r e t o accept o r deny a c l a i m f o r psycho
l o g i c a l s e r v i c e s . C l a i m a n t c r o s s - r e q u e s t s r e v i e w , s e e k i n g a h i g h e r p e n a l t y -
r e l a t e d f e e . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e and p e n a l t y - r e l a t e d 
a t t o r n e y f e e s . We m o d i f y i n p a r t and a f f i r m i n p a r t . 
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FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

Premature C l o s u r e 

A l t h o u g h t h e r e i s no d i s p u t e t h a t c l a i m a n t ' s p h y s i c a l c o n d i t i o n was medi
c a l l y s t a t i o n a r y i n March 1989, c l a i m c l o s u r e was n o n e t h e l e s s p r e m a t u r e i f 
c l a i m a n t ' s compensable p s y c h i a t r i c c o n d i t i o n was n o t y e t m e d i c a l l y s t a t i o n a r y 
when t h e D e t e r m i n a t i o n Order i s s u e d on June 2 1 , 1989. Rogers v. T r i - M e t , 7 5 Or 
App 470 ( 1 9 8 5 ) ; Paul E. V o e l l e r , on reco n , 42 Van N a t t a 1962 ( 1 9 9 0 ) . 

The R e f e r e e i n t e r p r e t e d Scheuninq v. J. R. S i m p l o t & Co., 84 Or App 622 ' 
( 1 9 8 7 ) , t o h o l d t h a t a l l p o s t - c l o s u r e evidence c o u l d be used t o d e t e r m i n e 
whether a c l a i m was p r e m a t u r e l y c l o s e d . On t h a t b a s i s , he u n r e s e r v e d l y r e l i e d 
on t h e p o s t - c l o s u r e e v i d e n c e t o de t e r m i n e t h a t c l a i m a n t was n o t p s y c h o l o g i c a l l y 
m e d i c a l l y s t a t i o n a r y a t c l a i m c l o s u r e . A l t h o u g h we agree t h a t c l a i m a n t ' s c l a i m 
was p r e m a t u r e l y c l o s e d , we do so f o r d i f f e r e n t reasons. 

I n d e c i d i n g whether a c l a i m was p r e m a t u r e l y c l o s e d , we d e t e r m i n e whether 
t h e c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l o s u r e , w i t h 
o u t c o n s i d e r i n g subsequent changes i n h i s c o n d i t i o n . S u l l i v a n v. Argonaut I n s . 
Co. , 73 Or App 694 ( 1 9 8 5 ) ; A l v a r e z v. GAB Business S e r v i c e s , 72 Or App 524 
( 1 9 8 5 ) . However, m e d i c a l r e p o r t s a u t h o r e d a f t e r c l o s u r e may be c o n s i d e r e d i f 
t h e y address c l a i m a n t ' s c o n d i t i o n a t t h e t i m e o f c l o s u r e . For example, p o s t -
c l o s u r e r e p o r t s can be c o n s i d e r e d i f t h e r e i s no p o s t - c l o s u r e change i n 
c l a i m a n t ' s c o n d i t i o n and t h e o n l y q u e s t i o n i s whether c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t t h e t i m e o f c l o s u r e . Scheuninq v. J.R. S i m p l o t & Co. , s u p r a . 

" M e d i c a l l y s t a t i o n a r y " means no f u r t h e r m a t e r i a l improvement w o u l d r e a s o n 
a b l y be e x p e c t e d f r o m m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . ORS 
656. 0 0 5 ( 1 7 ) . I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he was n o t m e d i c a l l y 
s t a t i o n a r y when t h e c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser Corp., 54 Or App 
624 ( 1 9 8 1 ) ; Brad T. G r i b b l e , 37 Van N a t t a 92 (1 9 8 5 ) . An i s s u e c o n c e r n i n g a med
i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l q u e s t i o n t o be d e c i d e d based on 
competent m e d i c a l e v i d e n c e . Harmon v. SAIF. 54 Or App 121, 125 ( 1 9 8 1 ) ; A u s t i n 
v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) . 

The i n s u r e r argues t h a t c l a i m a n t was p s y c h o l o g i c a l l y s t a t i o n a r y when t h e 
June 2 1 , 1989 D e t e r m i n a t i o n Order i s s u e d , and t h a t c l a i m a n t sought o u t Dr. Hymen 
a g a i n i n J u l y 1989 a f t e r h i s p s y c h o l o g i c a l c o n d i t i o n worsened p o s t - c l o s u r e due 
t o a l o s t j o b o p p o r t u n i t y . The i n s u r e r contends t h e Referee e r r e d i n c o n s i d e r 
i n g t h e p o s t - c l o s u r e r e p o r t s o f Drs. Hymen and Turco because t h e y were based on 
c l a i m a n t ' s p o s t - c l o s u r e w o r s e n i n g . 

We c o n c l u d e t h a t , even w i t h o u t t h e s e p o s t - c l o s u r e r e p o r t s , c l a i m a n t has 
e s t a b l i s h e d t h a t h i s c l a i m was p r e m a t u r e l y c l o s e d . Thus, we need n o t address 
whether t h e R e f e r e e p r o p e r l y c o n s i d e r e d t h e r e p o r t s . 

On December 20, 1988, Dr. Hymen examined c l a i m a n t and d i a g n o s e d a d j u s t m e n t 
d i s o r d e r , w i t h mixed e m o t i o n a l f e a t u r e s . (Ex. 25 - 9 ) . Dr. Hymen f o u n d t h a t t h i s 
c o n d i t i o n was r e l a t e d t o c l a i m a n t ' s work i n j u r y and recommended p s y c h o t h e r a p y i n 
c o n j u n c t i o n w i t h a n t i d e p r e s s a n t s . . (Ex. 25-10). 

On F e b r u a r y 14, 1989, Dr. Phipps, M.D., and Dr. Devour, p s y c h o l o g i s t , p e r 
formed i n d e p e n d e n t p s y c h o l o g i c a l e x a m i n a t i o n s o f c l a i m a n t on b e h a l f o f F i r s t 
N o r t h w e s t H e a l t h . (Ex. 2 9 ) . Dr. Phipps found c l a i m a n t ' s p h y s i c a l c o n d i t i o n 
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m e d i c a l l y s t a t i o n a r y and d e f e r r e d t o Dr. Devour i n r e g a r d t o c l a i m a n t ' s p s y c h i 
a t r i c c o n d i t i o n . Dr. Devour diagnosed a d j u s t m e n t d i s o r d e r , w i t h mixed e m o t i o n a l 
f e a t u r e s , and n o t e d t h a t c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n was d i r e c t l y 
r e l a t e d t o h i s work i n j u r y . (Ex. 29-2). A l t h o u g h Dr. Devour d i d n o t recommend 
p s y c h o t h e r a p y o r m e d i c a t i o n , he d i d n o t op i n e t h a t c l a i m a n t was p s y c h o l o g i c a l l y 
s t a t i o n a r y . I n s t e a d , he op i n e d t h a t c l a i m a n t ' s c o n d i t i o n would improve w i t h 
employment o r v o c a t i o n a l r e t r a i n i n g . Thus, a l t h o u g h F i r s t N o r t h w e s t H e a l t h ' s 
r e p o r t i n d i c a t e d t h a t c l a i m a n t was p h y s i c a l l y s t a t i o n a r y , i t d i d n o t i n d i c a t e 
t h a t he was p s y c h o l o g i c a l l y s t a t i o n a r y . 

I n March 1989, Dr. R e d f i e l d , t r e a t i n g p h y s i c i a n , Dr. J e w e l l , t r e a t i n g 
s u r g e o n , and Dr. Englander, c o n s u l t i n g n e u r o l o g i s t , c o n c u r r e d w i t h F i r s t N o r t h 
west H e a l t h ' s o p i n i o n t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y . (Exs. 3 1 , 32, 
3 3 ) . However, t h e r e c o r d i s n o t c l e a r t h a t Dr. DeVour's p s y c h o l o g i c a l r e p o r t 
was p r o v i d e d f o r t h e i r c o n c u r r e n c e . F u r t h e r m o r e , i n e x p l a i n i n g t h e i r c o n c u r 
r e n c e s , D rs. R e d f i e l d and J e w e l l l a t e r d e f e r r e d t o Dr. Hymen on c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n and Dr. Englander s t a t e d t h a t he d i d n o t i n t e n d h i s 
c o n c u r r e n c e t o speak t o t h e p s y c h o l o g i c a l i s s u e s as t h a t was n o t h i s area o f 
e x p e r t i s e . (Exs. 36, 36B, 36D). 

I n summary, Dr. Hymen and Dr. Devour diagnosed a p s y c h o l o g i c a l c o n d i t i o n 
t h a t was caused by c l a i m a n t ' s work i n j u r y and d i d n o t d e c l a r e c l a i m a n t t o be 
p s y c h o l o g i c a l l y s t a t i o n a r y . Dr. Hymen expected improvement w i t h p s y c h i a t r i c 
t r e a t m e n t . Dr. Devour o p i n e d t h a t c l a i m a n t ' s c o n d i t i o n would improve w i t h em
ployment o r v o c a t i o n a l r e t r a i n i n g . I n f a c t , no d o c t o r s t a t e d t h a t c l a i m a n t was 
p s y c h o l o g i c a l l y s t a t i o n a r y . C l a imant's n o n - m e d i c a l l y s t a t i o n a r y s t a t u s i s f u r 
t h e r s u p p o r t e d by c l a i m a n t ' s w i f e ' s t e s t i m o n y t h a t h i s p s y c h i a t r i c symptoms were 
b a s i c a l l y t h e same from January 1989, b e f o r e t h e e x a m i n a t i o n s o c c u r r e d , t h r o u g h 
June 1989, when t h e c l a i m was c l o s e d . ( T r . 32-35). We a l s o n o t e t h a t c l a i m a n t 
r e c e i v e d no p s y c h i a t r i c t r e a t m e n t t h a t would have improved h i s c o n d i t i o n . 
T h e r e f o r e , we f i n d t h a t c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n was n o t s t a t i o n a r y a t 
c l a i m c l o s u r e . A c c o r d i n g l y , we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n 
t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . 

A t t o r n e y Fees 

The R eferee awarded a $25 assessed a t t o r n e y f e e f o r t h e "de f a c t o " d e n i a l 
o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . He reasoned t h a t because t h e r e was no 
t r e a t m e n t , and t h e r e f o r e , no amounts "then due" upon whi c h t o base a p e n a l t y , a 
m i n i m a l a t t o r n e y f e e award was adequate f o r r e p o r t i n g a t e c h n i c a l v i o l a t i o n . 
A l t h o u g h we agree t h a t t h e r e s h o u l d be an assessed a t t o r n e y f e e , we do so f o r 
d i f f e r e n t r e a s o n s . 

Even i n t h e absence o f any amounts o f compensation " t h e n due," ORS 
656.262(10) p e r m i t s assessment o f an a t t o r n e y f e e under ORS 656.382(1) i f t h e 
i n s u r e r u n r e a s o n a b l y r e s i s t s t h e payment o f compensation. E l l i s v. Mc C a l l 
I n s u l a t i o n , 308 Or 74, 78 ( 1 9 8 9 ) ; L l o y d L. C r i p e , 41 Van N a t t a 1774 ( 1 9 8 9 ) . The 
i n s u r e r ' s f a i l u r e i n t h i s case t o accept or deny t h e c l a i m f o r p s y c h o l o g i c a l 
t r e a t m e n t w i t h i n 60 days i s an unreasonable r e s i s t a n c e t o t h e payment o f compen
s a t i o n . Former ORS 656.262 (6) and ( 1 0 ) . 

On December 20, 1988, Dr. Hymen examined c l a i m a n t , d i a g n o s e d a work-
r e l a t e d p s y c h o l o g i c a l c o n d i t i o n and recommended t r e a t m e n t . The i n s u r e r r e c e i v e d 
Dr. Hymen's r e p o r t on January 17, 1989. Dr. Hymen r e p e a t e d l y a t t e m p t e d t o g e t 
t h e i n s u r e r t o a u t h o r i z e t h i s t r e a t m e n t . (Ex. 41 - 3 ) . On January 30, 1989, t h e 
i n s u r e r r e c e i v e d a l e t t e r f rom c l a i m a n t ' s a t t o r n e y r e q u e s t i n g a u t h o r i z a t i o n f o r 
t h e p s y c h o l o g i c a l t r e a t m e n t recommended by Drs. Hymen, R e d f i e l d and J e w e l l . 
(Ex. 25A). The r e c o r d shows no response t o t h e s e r e q u e s t s f o r a u t h o r i z a t i o n . 
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The i n s u r e r never i s s u e d a f o r m a l d e n i a l . I n a June 1989 l e t t e r t o i t s 
a t t o r n e y , t h e i n s u r e r s t a t e d t h a t i t had n o t i s s u e d a d e n i a l o r p a r t i a l d e n i a l 
o f p s y c h i a t r i c s e r v i c e s b u t t h a t c o u n s e l i n g w i t h Dr. Hymen was n o t a u t h o r i z e d 
because t h e i n d e p e n d e n t m e d i c a l examiner d i d n o t recommend p s y c h o t h e r a p y when, he 
examined c l a i m a n t i n February 1989. (Ex. 3 6 ) . On J u l y 5, 1989, c l a i m a n t began 
p s y c h o t h e r a p y w i t h Dr. Hymen. (Exs. 36C, 3 8 ) . T h i s t h e r a p y was c o v e r e d by t h e 
i n s u r e r . 

The i n s u r e r ' s a c t i o n s r e s u l t e d i n d e p r i v a t i o n o f m e d i c a l s e r v i c e s t o 
c l a i m a n t f r o m J anuary t h r o u g h June 1989. We f i n d t h e s e a c t i o n s c o n s t i t u t e un
r e a s o n a b l e r e s i s t a n c e t o payment o f compensation. These a c t i o n s a l s o r e s u l t e d 
i n c o n s i d e r a b l e l e g a l work i n g e t t i n g t h e i n s u r e r t o f i n a l l y a u t h o r i z e t h e psy
c h o l o g i c a l t r e a t m e n t . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 433-15-
010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t $2,000 i s a r e a s o n a b l e 
a t t o r n e y f e e f o r t h e i n s u r e r ' s unreasonable r e s i s t a n c e t o payment o f compensa
t i o n . 

F i n a l l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a r e a s o n a b l e f e e f o r p r e v a i l 
i n g a g a i n s t t h e i n s u r e r ' s r e q u e s t f o r r e v i e w on t h e p r e m a t u r e c l o s u r e i s s u e . 
ORS 6 5 6 . 3 8 2 ( 2 ) . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w i s $750, t o be p a i d by t h e i n s u r e r . 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e c o m p l e x i t y o f 
t h e i s s u e , t h e t i m e d e v o t e d t o t h e case as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t 
o f s e r v i c e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . C l a i m a n t i s h o t e n t i t l e d 
t o an a t t o r n e y f e e f o r d e f e n d i n g a g a i n s t t h e p e n a l t y - r e l a t e d a t t o r n e y f e e i s s u e . 
Saxton v. SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 
( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 14, 1989 i s m o d i f i e d i n p a r t and a f 
f i r m e d i n p a r t . I n l i e u o f t h e Referee's award o f a $25 p e n a l t y - r e l a t e d a t t o r 
ney f e e , c l a i m a n t ' s a t t o r n e y i s awarded a f e e o f $2,000, t o be p a i d by t h e 
i n s u r e r . The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w 
r e g a r d i n g t h e p r e m a t u r e c l o s u r e i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $750, t o be p a i d by t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
JULIAN H. COMBS, Claimant 
WCB Case No. Cl-00124 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On January 17, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a gree
ment, i n c o n s i d e r a t i o n o f t h e payment o f $50,000 by t h e SAIF C o r p o r a t i o n , 
c l a i m a n t f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , 
e x c e p t m e d i c a l s e r v i c e s , f o r h i s compensable i n j u r y . 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1). A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An 
a t t o r n e y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e t e r m s o f t h e agree
ment i s a l s o approved. 

P a r e n t h e t i c a l l y , t h e agreement p r o v i d e s t h a t SAIF s h a l l advance c l a i m a n t a 
payment o f $2,000 upon submission o f t h e agreement t o t h e Board. The agreement 
f u r t h e r p r o v i d e s t h a t , i f t h e agreement i s d i s a p p r o v e d by t h e Board, SAIF s h a l l 
be e n t i t l e d t o an o f f s e t i n t h e amount o f $2,000 a g a i n s t any f u t u r e d i s a b i l i t y 
b e n e f i t s . That arrangement i s c o n t r a r y t o law. Because t h e advance payment i s 
p a r t o f t h e s e t t l e m e n t proceeds, i t cannot be c o n s i d e r e d a prepayment o f compen
s a t i o n t o be o f f s e t a g a i n s t f u t u r e awards o f compensation. See Robert D. 
S u r i n a , 40 Van N a t t a 1855, 1857 (1988). Thus, i f t h e Board had d i s a p p r o v e d t h i s 
agreement, SAIF would n o t be p e r m i t t e d t o o f f s e t t h e advance payment a g a i n s t any 
amount o f compensation. However, inasmuch as t h e Board f i n d s no b a s i s f o r d i s 
a p p r o v i n g t h e agreement, t h i s o b j e c t i o n a b l e language i s harmless and s h a l l n o t 
p r e c l u d e a p p r o v a l o f t h e agreement. 

I T IS SO' ORDERED. 

Fe b r u a r y 19, 1991 C i t e as 43 Van N a t t a 327 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN P. DEROSS, Claimant 
WCB Case No. 89-04720 

ORDER ON REVIEW 
Johnson, e t a l . , C l aimant A t t o r n e y s 
Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brazeau's o r d e r t h a t d e c l i n e d t o award 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i n t h e form o f i n t e r i m compensation f r o m 
J a n u a r y 1 1 , 1989 t h r o u g h March 6, 1989. On r e v i e w , t h e i s s u e i s t e m p o r a r y d i s 
a b i l i t y compensation. We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t i n j u r e d h i s low back a t work on December 22, 1988. He c o n t i n u e d 
t o work a t h i s r e g u l a r j o b . I n January 1989 he began t o have i n c r e a s e d p a i n . 
He worked u n t i l January 11, 1989, when h i s u n i o n c a l l e d a s t r i k e a g a i n s t t h e 
employer. On t h a t d a t e , c l a i m a n t sought m e d i c a l t r e a t m e n t and was diag n o s e d 
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w i t h an a c u t e lumbar s t r a i n . The d o c t o r r e l e a s e d c l a i m a n t t o work, b u t d i d n o t 
f i n d him m e d i c a l l y s t a t i o n a r y . A c l a i m was f i l e d w i t h t h e employer, w h i c h i t 
r e c e i v e d J a n u a r y 17, 1989. (Ex. 2 ) . 

C l a i m a n t r e t u r n e d t o t h e d o c t o r on January 20, 1989, c o m p l a i n i n g o f p a i n 
e x t e n d i n g i n t o h i s l e f t h i p and r a d i a t i n g down h i s l e f t l e g i n t o h i s t h i g h . The 
d o c t o r excused c l a i m a n t f r o m work e f f e c t i v e January 24, 1989. On F e b r u a r y 13, 
1989, t h e employer n o t i f i e d c l a i m a n t t h a t c l a i m a n t ' s c l a i m was i n d e f e r r e d s t a 
t u s , and d e n i e d "temporary t o t a l d i s a b i l i t y " payments, s t a t i n g t h a t c l a i m a n t 
v o l u n t a r i l y removed h i m s e l f from t h e l a b o r market on January 10, 1989, t h e d a t e 
t h e s t r i k e began. I t i s t h i s f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s t h a t 
i s b e f o r e us. 

C l a i m a n t ' s d o c t o r r e l e a s e d him t o work w i t h o u t l i m i t a t i o n as o f March 7, 
1989. 

C l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 13, 1989, w i t h 
no m e d i c a l l y s t a t i o n a r y d a t e s p e c i f i e d . The D e t e r m i n a t i o n Order s t a t e d t h a t 
c l a i m a n t was e n t i t l e d t o no temporary o r permanent d i s a b i l i t y c ompensation. I t 
f u r t h e r s t a t e d t h a t " t h i s i s n o t a d e t e r m i n a t i o n o f any d e n i a l s i s s u e d by t h e 
i n s u r e r . " (Ex. 7 ) . 

Cl a i m a n t d i d n o t l o o k f o r work d u r i n g t h e s t r i k e . I n s t e a d , he c u t and 
s o l d b u r l s , and t e n d e d t h e sheep on h i s ran c h . He d i d n o t s e l l any sheep o r 
sheep p r o d u c t s d u r i n g t h e p e r i o d o f t h e s t r i k e . 

C l a i m a n t w o u ld n o t have cr o s s e d t h e p i c k e t l i n e had he been o f f e r e d work 
a t t h e employer. 

C l a i m a n t r e t u r n e d t o r e g u l a r work on June 5, 1989. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t had n o t w i t h d r a w n from t h e work f o r c e p r i o r t o January 24, 1989, 
t h e d a t e he was r e l e a s e d from work as a r e s u l t o f t h e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

An i n j u r e d w orker i s e n t i t l e d t o temporary d i s a b i l i t y compensation a f t e r 
t h e c l a i m i s a c c e p t e d u n t i l t h e worker i s r e l e a s e d t o r e g u l a r work and m e d i c a l l y 
s t a t i o n a r y o r t h e worker becomes m e d i c a l l y s t a t i o n a r y and t h e c l a i m i s c l o s e d . 
F a z z o l a r i v. U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592 ( 1 9 8 8 ) ; D a v i d L. S m i t h , 42 
Van N a t t a 499 ( 1 9 9 0 ) . However, as a p r o c e d u r a l m a t t e r , when a c l a i m a n t ' s c l a i m 
i s n o t a c c e p t e d , t h e wo r k e r ' s compensation s t a t u t e s g i v e t h e employer two 
c h o i c e s : t o deny t h e c l a i m o r t o make payments o f i n t e r i m compensation. 
ORS 656.262; Jones v. Emanuel H o s p i t a l , 280 Or 147, 151 ( 1 9 7 7 ) . I n t h i s case, 
as l o n g as t h e c l a i m remained i n d e f e r r e d s t a t u s , t h e employer was r e q u i r e d t o 
pay i n t e r i m compensation u n t i l i t d e n i e d t h e c l a i m p r o v i d e d , however, c l a i m a n t 
l e f t work as a r e s u l t o f t h e i n j u r y . I d . These payments a r e r e q u i r e d t o b e g i n 
w i t h i n 14 days a f t e r t h e employer had n o t i c e o f t h e c l a i m , ORS 6 5 6 . 2 6 2 ( 4 ) , and 
a r e t o be p a i d whether o r n o t t h e worker s u f f e r e d a compensable i n j u r y . 
Bono v. SAIF, 298 Or 405, 407 (1984). 

C l a i m a n t contends t h a t i n t e r i m compensation payments s h o u l d have been made 
fr o m J a n u a r y 1 1 , 1989, t h e d a t e c l a i m a n t sought m e d i c a l t r e a t m e n t and t h e s t r i k e 
began, t h r o u g h March 6, 1989, t h e d a t e c l a i m a n t was r e l e a s e d t o work. However, 
a w o r k e r cannot r e c e i v e i n t e r i m compensation u n l e s s he l e f t work as a r e s u l t o f 
t h e d i s a b l i n g i n j u r y . I d . , a t 410. I n t h i s case, t h e d o c t o r d i d n o t excuse 
c l a i m a n t f r o m work u n t i l January 24, 1989. Consequently, t h e d a t e c l a i m a n t 



John P. DeRoss, 43 Van N a t t a 327 (1991) 

became d i s a b l e d and was unable t o work was not January 1 1 , 1989, t h e d a t e 
c l a i m a n t sought m e d i c a l c a r e , b u t January 24, 1989. 

329 

The Referee c o n c l u d e d t h a t t h e d e t e r m i n a t i o n o f t h e t e m p o r a r y d i s a b i l i t y 
c o mpensation i s s u e was dependent on t h e s t a t u s o f t h e worker a t t h e t i m e o f t h e 
on s e t o f h i s d i s a b i l i t y and t h e concept o f wage r e p l a c e m e n t . The Ref e r e e found 
t h a t c l a i m a n t was i n e l i g i b l e f o r i n t e r i m compensation payments because he had 
v o l u n t a r i l y l e f t t h e w o r k f o r c e because o f a l a b o r d i s p u t e and n o t as t h e r e s u l t 
o f h i s i n j u r y a l o n e . He f u r t h e r found t h a t because c l a i m a n t was n o t a c t i v e l y 
s e e k i n g work a t t h e t i m e o f h i s d i s a b i l i t y , he was n o t l o s i n g wages, and t h e r e 
f o r e had no wages t o r e p l a c e . We d i s a g r e e . 

Here, c l a i m a n t f i l e d a c l a i m f o r an i n d u s t r i a l i n j u r y t h e same day t h e 
s t r i k e began and became d i s a b l e d because o f h i s back i n j u r y on January 24, 1989, 
t h e d a t e he was t a k e n o f f work. He had been w o r k i n g u n t i l t h e s t r i k e was 
c a l l e d . He was e n t i t l e d t o and d i d r e t u r n t o work i n due course f o l l o w i n g t h e 
s t r i k e . The f a c t t h a t he was on s t r i k e d i d n o t remove him f r o m t h e work f o r c e . 
E l l i s N. P h i l l i p s , 43 Van N a t t a 231 (1991). Consequently, he was e n t i t l e d t o 
i n t e r i m compensation when he became d i s a b l e d . 

ORDER 

The Referee's o r d e r d a t e d June 13, 1989, as amended J u l y 5, 1989, i s r e 
v e r s e d . The s e l f - i n s u r e d employer i s i n s t r u c t e d t o pay c l a i m a n t t e m p o r a r y t o t a l 
d i s a b i l i t y compensation f o r t h e p e r i o d January 24, 1989 t h r o u g h March 6, 1989. 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d an approved f e e i n t h e amount o f 25 p e r c e n t o f 
t h e t e m p o r a r y d i s a b i l i t y compensation awarded under t h i s o r d e r , n o t t o exceed 
#3,800, p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 

F e b r u a r y 19, 1991 C i t e as 43 Van N a t t a 329 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GORDON G. GAGO, Claimant 
WCB Case No. 89-16878 

ORDER ON REVIEW 
Rieke, e t a l . , C laimant A t t o r n e y s 

Ronald Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Shebley's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r m u l t i p l e i n j u r i e s s u s t a i n e d i n a 
motor v e h i c l e a c c i d e n t . On r e v i e w , t h e i s s u e i s whether c l a i m a n t ' s i n j u r i e s 
a r o s e o u t o f and i n t h e course and scope o f h i s employment. We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " . 

CONCLUSIONS OF"LAW AND OPINION 

The Referee adopted page 8 t h r o u g h 16 o f SAIF's c l o s i n g argument as h i s 
" C o n c l u s i o n o f Law and O p i n i o n . " The Referee f u r t h e r c o n c l u d e d t h a t i t was a t 
l e a s t as p r o b a b l e t h a t c l a i m a n t was on a p e r s o n a l e r r a n d as on h i s way home a t 
t h e t i m e o f t h e a c c i d e n t and u l t i m a t e l y concluded t h a t c l a i m a n t f a i l e d t o prove 
t h a t he was w i t h i n t h e course and scope o f employment when t h e a c c i d e n t 
o c c u r r e d . 
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C l a i m a n t argues t h a t t h e p o r t i o n s o f SAIF's b r i e f adopted by t h e R e f e r e e 
c o n t a i n m i s s t a t e m e n t s o f f a c t and t h a t t h e Referee does n o t a p p l y t h e c o r r e c t 
l e g a l t e s t . C l a i m a n t a s s e r t s t h a t h i s i n j u r i e s o c c u r r e d w i t h i n t h e c o u r s e and 
scope o f h i s employment under one o f t h e f o l l o w i n g e x c e p t i o n s t o t h e coming and 
g o i n g r u l e : (1) t h e d u a l purpose e x c e p t i o n ; (2) t h e employer conveyance excep
t i o n s t a t e d i n J e n k i n s v. Tandy Corp., 86 Or App 133 ( 1 9 8 7 ) ; o r (3) t h e s p e c i a l 
e r r a n d e x c e p t i o n . 

We agree w i t h t h e Referee's u l t i m a t e r u l i n g t h a t t h e i n j u r y i s n o t com
p e n s a b l e . However, we base our c o n c l u s i o n on t h e f o l l o w i n g r e a s o n i n g . 

Dual Purpose E x c e p t i o n 

A compensable i n j u r y i s one " a r i s i n g o u t o f and i n t h e c o u r s e o f employ
ment." ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) . G e n e r a l l y , i n j u r i e s s u s t a i n e d by employees when go
i n g t o and coming f r o m work are n o t c o n s i d e r e d t o a r i s e o u t o f and o c c u r i n t h e 
course o f employment. P h i l p o t t v. SIAC, 234 Or 37 ( 1 9 6 3 ) . One o f t h e excep
t i o n s t o t h i s r u l e i s t h e d u a l purpose e x c e p t i o n under w h i c h t r i p s t o o r f r o m 
t h e w o r k p l a c e s e r v i n g b o t h p e r s o n a l and bus i n e s s purposes may be compensable. 1 
L a r s o n , Workmen's Compensation Law, S e c t i o n 18.12 a t 4-252 t h r u 4-267 ( 1 9 8 5 ) . 
However, i f t h e a c c i d e n t happened a f t e r t h e b u s i n e s s purpose had been co m p l e t e d 
and w h i l e c l a i m a n t was on h i s way home, t h e i n j u r y would n o t be compensable. 1 
L a r s o n , s u p r a . S e c t i o n 19.24 a t 4-344 t h r u 4-346; Gumbrecht v. SAIF, 21 Or App 
389, 394 ( 1 9 7 5 ) . 

Even a l l o w i n g t h a t c l a i m a n t ' s d e l i v e r y t o German Autoworks was w i t h i n t h e 
d u a l purpose e x c e p t i o n , t h a t d e l i v e r y had been completed a t t h e t i m e o f c l a i m 
a n t ' s a c c i d e n t . T h e r e f o r e , c l a i m a n t must prove t h a t he was i n t h e p r o c e s s o f 
making a n o t h e r d e l i v e r y o r p e r f o r m i n g some o t h e r b u s i n e s s purpose f o r t h e em
p l o y e r when t h e a c c i d e n t o c c u r r e d i n o r d e r f o r t h e d u a l purpose e x c e p t i o n t o 
a p p l y . 

Because o f t h e severe b r a i n damage c l a i m a n t s u f f e r e d as a r e s u l t o f t h e 
a c c i d e n t , he was u n a b l e t o make any statement as t o t h e purpose o f h i s t r i p . 
T h e r e f o r e , t h e r e c o r d c o n s i s t s m a i n l y o f hearsay and c i r c u m s t a n t i a l e v i d e n c e . 
C l a i m a n t was headed away from h i s normal r o u t e home and i n t h e g e n e r a l d i r e c t i o n 
o f a customer a t t h e t i m e o f t h e a c c i d e n t . ( T r . 35, 40, 56, Ex. 1 5 - 7 ) . A box 
o f headers was i n t h e t r u n k o f c l a i m a n t ' s c a r , and an i n v o i c e f o r an a l t e r n a t o r 
was on c l a i m a n t ' s p e r s o n a t t h e t i m e o f t h e a c c i d e n t . (Ex. 11-47). 

However, t h e r e was no d i r e c t evidence from t h e employer o r any customer 
t h a t c l a i m a n t i n t e n d e d t o make ano t h e r d e l i v e r y . No i n v o i c e f o r t h e headers was 
foun d i n t h e c a r and t h e r e was no evidence t h a t c l a i m a n t had w r i t t e n up t h e 
charge. No a l t e r n a t o r p a r t was found a t t h e scene o f t h e a c c i d e n t . The a l t e r 
n a t o r i n v o i c e was a t c o s t . (Ex. 15-8). A l s o , t h e r e i s e v i d e n c e t h a t c l a i m a n t ' s 
c a r had a c h a r g i n g problem and t h a t t h i s t y p e a l t e r n a t o r c o u l d be used i n 
c l a i m a n t ' s c a r . (Ex. 11-47, Tr. 83, 9 5 ) . 

We c o n c l u d e t h a t t h i s r e c o r d i s i n s u f f i c i e n t t o e s t a b l i s h t h a t c l a i m a n t 
was on h i s way t o make a second d e l i v e r y a t t h e t i m e o f t h e a c c i d e n t . A c c o r d 
i n g l y , we c o n c l u d e t h a t t h e c l a i m i s not compensable under t h e d u a l purpose 
d o c t r i n e . 

Employer Conveyance E x c e p t i o n 

C l a i m a n t a l s o argues t h a t because t h e employer knew t h a t c l a i m a n t d e l i v 
e r e d p a r t s f o r t h e employer and f o r b a d e him t o use t h e employer's c a r s , c l a i m a n t 
needed t o b r i n g h i s c a r t o work t o p e r f o r m h i s d u t i e s . T h e r e f o r e , c l a i m a n t 
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argues he i s co v e r e d d u r i n g h i s j o u r n e y s coming t o and g o i n g f r o m work under 
J e n k i n s v. Tandy Corp., supra. 
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I n J e n k i n s , t h e employer r e q u i r e d t h e c l a i m a n t t o b r i n g h i s p e r s o n a l c a r 
t o work and t o have i t a v a i l a b l e f o r use i n t h e employer's b u s i n e s s d u r i n g t h e 
work-day and t o make d e l i v e r i e s a f t e r work. C i t i n g G i l t n e r v. Commodore Con. 
C a r r i e r s , 14 Or App 340, 347 (19 7 3 ) , t h e c o u r t found t h a t J e n k i n s ' i n j u r i e s 
w a l k i n g t o h i s c a r a f t e r work were compensable because he came w i t h i n an excep
t i o n t o t h e g o i n g and coming r u l e . The c o u r t reasoned t h a t i f an employee, as 
p a r t o f h i s j o b , i s r e q u i r e d t o b r i n g h i s own c a r t o work d u r i n g h i s w o r k i n g 
day, h i s t r i p t o and from work i s , by t h a t f a c t a l o n e , w i t h i n t h e c o u r s e o f em
p l o y m e n t . J e n k i n s , 86 Or App a t 137. 

Here, t h e r e c o r d e s t a b l i s h e s t h a t t h e employer t o l d c l a i m a n t n o t t o make 
d e l i v e r i e s i n t h e employer's c a r s . (Exs. 11-26, 12-7, 12-8, 15-3, 15-6, 15-14, 
15-15, T r . 9 1 , T r . 103, T r . 106, Tr. 107). There i s ev i d e n c e t h a t t h e employer 
knew t h a t c l a i m a n t was making d e l i v e r i e s i n h i s own c a r and a l l o w e d t h i s . (Ex. 
15-14. T r . 9 3 ) . 

N e v e r t h e l e s s , t h e r e c o r d does n o t show t h a t t h e employer r e q u i r e d c l a i m a n t 
t o b r i n g h i s c a r t o work so t h a t i t c o u l d be used d u r i n g t h e day o r f o r d e l i v e r 
i e s on t h e way home. Claimant r e c e i v e d no t r a v e l pay, m i l e a g e o r expense 
accoun t f o r t h e use o f h i s c a r , a f u r t h e r i n d i c a i t o n t h a t t h e employer d i d n o t . 
r e q u i r e c l a i m a n t t o b r i n g h i s car t o work. (Ex. 11-15, 15-18, T r . 8 9 ) . We con
c l u d e t h a t t h e e x c e p t i o n i n J e n k i n s does not a p p l y i n t h i s case because t h e em
p l o y e r d i d n o t r e q u i r e c l a i m a n t t o have h i s p e r s o n a l c a r a t work so t h a t i t 
c o u l d be used d u r i n g t h e day and f o r d e l i v e r i e s on t h e way home. 

S p e c i a l E r r a n d E x c e p t i o n 

A l t e r n a t i v e l y , c l a i m a n t argues t h a t t h e i n j u r y f a l l s w i t h i n t h e s p e c i a l 
e r r a n d e x c e p t i o n . Larson s t a t e s t h e s p e c i a l e r r a n d r u l e as f o l l o w s : 

"When an employee, h a v i n g i d e n t i f i a b l e t i m e and 
space l i m i t s on h i s employment, makes an o f f -
premises j o u r n e y which would n o r m a l l y n o t be c o v e r e d 
under t h e u s u a l g o i n g and coming r u l e , t h e j o u r n e y 
may be b r o u g h t w i t h i n t h e course o f employment by 
t h e f a c t t h a t t h e t r o u b l e and t i m e o f making t h e ' 
j o u r n e y , o r t h e s p e c i a l i n c o n v e n i e n c e , hazard, o r 
urgency o f making i t i n t h e p a r t i c u l a r c i r c u m 
s t a n c e s , i s i t s e l f s u f f i c i e n t l y s u b s t a n t i a l t o be 
viewed as an i n t e g r a l p a r t o f t h e s e r v i c e i t s e l f . " 

1 L a r s o n , s u p ra. S e c t i o n 16.11 a t 4-124 t h r u 4-141. I f an o f f - p r e m i s e s j o u r n e y 
f a l l s w i t h i n t h e s p e c i a l e r r a n d r u l e , an i n j u r y d u r i n g t h e r e t u r n t r i p home i s 
compensable. I d . See a l s o Hickey v. Union P a c i f i c R a i l r o a d Co., 104 Or App 724 
( 1 9 9 0 ) . 

L a r s o n c o n s i d e r s t h e f o l l o w i n g v a r i a b l e s i n d e t e r m i n i n g whether a j o u r n e y 
i s w i t h i n t h e s p e c i a l e r r a n d e x c e p t i o n : (1) t h e r e l a t i v e r e g u l a r i t y o r u n u s u a l -
ness o f t h e p a r t i c u l a r j o u r n e y ( t h e more i r r e g u l a r o r un u s u a l t h e more l i k e l y i t 
w o u l d be w i t h i n t h e s p e c i a l e r r a n d r u l e ) ; and (2) t h e r e l a t i v e onerousness o f t h e 
t r i p compared w i t h (3) t h e s e r v i c e t o be performed a t t h e end o f t h e j o u r n e y . 1 
L a r s o n , s u p r a . S e c t i o n 16.13 a t 4-145 t h r u 4-149. See H i c k e y , s u p r a , 104 Or App 
a t 730 (dec e d e n t ' s t r i p home was w i t h i n t h e s p e c i a l e r r a n d r u l e "because o f t h e 
added h a z a r d , t h e d e v i a t i o n from normal w o r k i n g h o u r s , t h e l a c k o f advance n o t i c e 
and p r i m a r y b e n e f i t t o e m p l o y e r " ) . 



332 Gordon G. Gaqo, 43 Van N a t t a 329 (1991) 

C l a i m a n t a s s e r t s t h a t he o f t e n made d e l i v e r i e s on h i s way home. ( T r . 16, 
33, 5 7 ) . T h e r e f o r e , c l a i m a n t does not meet t h e r e q u i r e m e n t o f an i r r e g u l a r o r 
un u s u a l j o u r n e y . German Autoworks i s l o c a t e d on S.W. Shaw w h i c h i s about a b l o c k 
o f f o f c l a i m a n t ' s u s u a l r o u t e home on T u a l a t i n V a l l e y Highway. T h e r e f o r e , t h e 
d e l i v e r y was n o t p a r t i c u l a r l y "onerous." Fur t h e r m o r e , t h e d e l i v e r y was n o t made 
a t a t i m e when t h e r o u t e would be more dangerous t h a n c l a i m a n t ' s u s u a l r o u t e 
home. F u r t h e r , as d i s c u s s e d above, c l a i m a n t has not e s t a b l i s h e d t h a t he was on 
h i s way home a t t h e t i m e o f t h e i n j u r y . Thus, t h e p r e s e n t case i s d i s t i n g u i s h 
a b l e f r o m H i c k e v , s u p r a , and t h e s p e c i a l e r r a n d cases c i t e d i n L a r s o n , where t h e 
c l a i m a n t was e i t h e r g o i n g t o o r e n r o u t e home from t h e s p e c i a l e r r a n d . E.g., 
Johnson v. F a i r b a n k s C l i n i c , 647 P.2d 592 (Al a s k a 1982); O ' R e i l l y v. Ro b e r t o 
Homes, I n c . , 31 N.J. Super 387, 107 A.2d 9 (19 5 4 ) . Under t h e s e c i r c u m s t a n c e s , we 
con c l u d e t h a t c l a i m a n t does not come w i t h i n t h e s p e c i a l e r r a n d e x c e p t i o n . 

I n summary, c l a i m a n t has not shown t h a t he comes w i t h i n one o f t h e excep
t i o n s t o t h e g e n e r a l coming and g o i n g r u l e . T h e r e f o r e , c l a i m a n t has n o t p r o v e n 
t h a t h i s i n j u r i e s a r o s e o u t o f and i n t h e course o f employment. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 8, 1990 i s a f f i r m e d . 

F e b r u a r y 19, 1991 C i t e as 43 Van N a t t a 332 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RANDAL S. HENSON, Claimant 

WCB Case Nos. 89-03699, 89-03700 & 89-10734 
ORDER ON REVIEW 

J e f f C a r t e r , Claimant A t t o r n e y 
Scheminske & Lyons, Defense A t t o r n e y s 
Davis & Bost w i c k , Defense A t t o r n e y s 
V i r g i l E. Dugger, Defense A t t o r n e y 

D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The n o n c o m p l y i n g employer, Max White T r u c k i n g , r e q u e s t s r e v i e w o f t h a t 
p o r t i o n o f R e f e r e e I r v i n g ' s o r d e r t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s d e n i a l , 
on i t s b e h a l f , o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r m u l t i p l e i n j u r i e s 
c l a i m a n t s u s t a i n e d i n a motor v e h i c l e a c c i d e n t . The i s s u e s on r e v i e w a r e 
c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i 
mate F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On A p r i l 20, 1989, c l a i m a n t was i n v o l v e d i n a v e h i c l e a c c i d e n t t h a t caused 
i n j u r i e s t o h i s head and r i g h t elbow. He was i n a l a y o v e r s t a t u s as a t r a v e l i n g 
employee f o r Max White T r u c k i n g when t h i s a c c i d e n t o c c u r r e d . I n t h e emergency 
room he co m p l a i n e d o f p a i n i n b o t h arms and t h e neck. A c e r v i c a l c o l l a r was 
p r e s c r i b e d and c l a i m a n t was r e l e a s e d from work. Seven days l a t e r c l a i m a n t was 
a l s o c o m p l a i n i n g o f low back p a i n w i t h r a d i a t i o n and numbness i n t o t h e l e f t l e g . 

C l a i m a n t was h i r e d by a busi n e s s p a r t n e r and employee o f t h e n o n c o m p l y i n g 
employer, Max Wh i t e . Mr. White had no knowledge o f c l a i m a n t b e i n g h i r e d u n t i l 
a f t e r c l a i m a n t had a l r e a d y p e r f o r m e d s e r v i c e s f o r h i s t r u c k i n g company. Max 
White T r u c k i n g p a i d c l a i m a n t one t i m e d u r i n g t h e i r b r i e f employment arrangement. 
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Mr. White a l s o s e n t money t o c l a i m a n t a f t e r t h e a c c i d e n t f o r t h e purpose o f 
a s s i s t i n g c l a i m a n t t o r e t u r n from Merced, C a l i f o r n i a . 
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On May 3 1 , 1989, t h e Department o f I n s u r a n c e and Finance (DIF) i s s u e d a 
Proposed and F i n a l Order t h a t found Max White T r u c k i n g , I n c . a noncomplying 
employer on A p r i l 20, 1989. I t l i s t e d c l a i m a n t as a s u b j e c t w o r k e r . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Opinion and C o n c l u s i o n " w i t h t h e f o l l o w i n g excep
t i o n s and s u p p l e m e n t a t i o n . 

S u b j e c t Worker 

C l a i m a n t must be a " s u b j e c t worker" i n o r d e r t o r e c e i v e "compensation" 
under t h e Worker's Compensation A c t . ORS 656.02 7. The Referee c o n c l u d e d t h a t 
i t was t h e law o f t h e case t h a t c l a i m a n t was a s u b j e c t employee o f Max White 
T r u c k i n g i n A p r i l 1989. We agree w i t h t h e r e s u l t , b u t n o t t h e b a s i s f o r t h e 
Ref e r e e ' s c o n c l u s i o n . 

The Referee based her c o n c l u s i o n on a May 31, 1989, DIF Proposed and F i n a l 
Order t h a t f o u n d Max White T r u c k i n g t o be a noncomplying employer and c l a i m a n t a 
s u b j e c t employee on A p r i l 20, 1989. T h i s p r i o r m a t t e r on co m p l i a n c e i n v o l v e d 
o n l y an enforcement p r o c e e d i n g between t h e Department and t h e employer. See 
ORS 656.017, 656.052 and 565.735. The DIF o r d e r , i f f i n a l , e s t a b l i s h e d t h a t t h e 
employer was s u b j e c t and noncomplying. The i s s u e o f whether c l a i m a n t was e i t h e r 
an employee o r a " s u b j e c t worker" was, however, n o t l i t i g a t e d and t h e DIF o r d e r 
has no " i s s u e p r e c l u s i v e " e f f e c t . We must d e t e r m i n e whether c l a i m a n t was a 
" s u b j e c t w o r k e r " based upon t h e p r e s e n t r e c o r d . 

ORS 656.005(13) p r o v i d e s t h a t an "employer" i s any p e r s o n who c o n t r a c t s t o 
pay a r e m u n e r a t i o n f o r and secures t h e r i g h t t o d i r e c t and c o n t r o l t h e s e r v i c e s 
o f any p e r s o n . ORS 656.005(27) p r o v i d e s t h a t a "worker" i s any per s o n who en
gages t o f u r n i s h s e r v i c e s f o r a r e m u n e r a t i o n , s u b j e c t t o t h e d i r e c t i o n and con
t r o l o f an employer. Thus, t h e r i g h t o f t h e employer t o d i r e c t and c o n t r o l t h e 
a c t i v i t i e s o f t h e worker i s an e s s e n t i a l i n g r e d i e n t o f t h e t e s t f o r an employer/ 
employee r e l a t i o n s h i p . The t e s t r e q u i r e s an a p p l i c a t i o n o f t h e t r a d i t i o n a l 
" r i g h t t o c o n t r o l " a n a l y s i s . See Woody v. Waibel, 276 Or 189, 196 ( 1 9 7 6 ) ; 
C a s t l e Homes, I n c . v. Whaite, 95 Or App 269, 271 (1 9 8 9 ) . 

Under t h e t r a d i t i o n a l t e s t o f t h e r i g h t t o c o n t r o l , t h e f a c t o r s t o be con
s i d e r e d i n c l u d e : (1) evidence o f t h e r i g h t t o , o r t h e e x e r c i s e o f , c o n t r o l ; (2) 
t h e method o f payment; (3) t h e f u r n i s h i n g o f equipment by t h e employee; and (4) 
t h e r i g h t t o f i r e a t w i l l , w i t h o u t l i a b i l i t y . C a s t l e Homes, I n c . v. Whaite, 
s u p r a . 

R i g h t t o C o n t r o l **• 

I n A p r i l 1989 c l a i m a n t was h i r e d by Dan Mahaffey t o d r i v e a t r u c k b e l o n g 
i n g t o Max White T r u c k i n g . Mr. White was o u t o f town and unaware o f Mr. 
Maha f f e y ' s a c t i o n s . However, White and Mahaffey a re b u s i n e s s " p a r t n e r s " i n a 
b r o k e r a g e company c a l l e d " T r a i l s T r a n s p o r t " and Mahaffey i s employed by White as 
a d i s p a t c h e r . A l t h o u g h Max White d i d not e x p r e s s l y approve t h e h i r i n g o f c l a i m 
a n t , he r e c e i v e d t e l e p h o n e n o t i f i c a t i o n o f t h e h i r e p r i o r t o t h e a c c i d e n t and he 
d i d n o t t h e n t e r m i n a t e t h e employment arrangement. 

S h o r t l y a f t e r he was h i r e d , c l a i m a n t drove a t r u c k l o a d o f produce t o 
B a k e r s f i e l d , C a l i f o r n i a f o r Max White. I n B a k e r s f i e l d he had a f o u r - d a y l a y o v e r 
w h i l e w a i t i n g f o r i n s t r u c t i o n s and another l o a d . C l a i m a n t ' s n e x t t r i p was from 
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B a k e r s f i e l d t o Reno. Dan Mahaffey made t h e arrangements f o r t h i s second t r i p 
and i n s t r u c t e d c l a i m a n t t o e i t h e r c o n t a c t him o r a C h r i s F a r l e y f o r h i s n e x t 
assignment. Mr. F a r l e y t o l d c l a i m a n t h i s next l o a d would come o u t o f e i t h e r 
S a l i n a s o r B a k e r s f i e l d , C a l i f o r n i a . On A p r i l 20, 1989, c l a i m a n t went t o Merced, 
C a l i f o r n i a , w h i c h i s c e n t r a l l y l o c a t e d between t h e s e two c i t i e s t o a w a i t h i s 
n e x t assignment. 

C l a i m a n t spent t h e a f t e r n o o n o f A p r i l 20, 1989 a t a Merced p o o l h a l L . He 
made s e v e r a l c a l l s d u r i n g t h e day t o Dan Mahaffey, who p e r f o r m s t h e d u t i e s o f 
" d i s p a t c h e r " f o r Max White, and Mr. F a r l e y , who i s a produce buyer d o i n g b u s i 
ness w i t h t h e company. The purpose f o r t h e s e c o n t a c t s was t o r e c e i v e work 
o r d e r s f r o m Max White T r u c k i n g . 

G iven t h a t c l a i m a n t was h i r e d by a p a r t n e r and employee o f Max Wh i t e and 
he r e c e i v e d a l l o f h i s o r d e r s from t h i s " p a r t n e r , " we concl u d e t h a t Max Wh i t e 
T r u c k i n g e x e r c i s e d c o n t r o l over c l a i m a n t ' s work. 

Method o f Payment 

A f t e r d r i v i n g Max White's t r u c k f o r about a week, c l a i m a n t r e c e i v e d one 
check f r o m Mr. Wh i t e . C l a i m a n t was p a i d under t h e terms n e g o t i a t e d w i t h Mr. 
Mahaffey. C l a i m a n t r e c e i v e d 20 p e r c e n t o f t h e p r o f i t f r o m t h e h a u l . Mr. White 
a l s o s e n t money t o c l a i m a n t f o r t h e purpose o f making t h e t r i p home a f t e r t h e 
a c c i d e n t . The employer acknowledges t h a t he made t h e s e payments b u t a s s e r t s 
t h a t he d i d n o t "approve" c l a i m a n t b e i n g h i r e d by Dan Mahaffey and t h a t he was 
o n l y t r y i n g t o do t h e r i g h t t h i n g . T h i s method o f r e m u n e r a t i o n i s more c h a r a c 
t e r i s t i c o f an independent c o n t r a c t o r r e l a t i o n s h i p , t h a n an employer-employee 
arrangement. 

F u r n i s h i n g Equipment 

U n l i k e an independent t r u c k e r , c l a i m a n t d i d n o t f u r n i s h h i s own t r u c k . He 
was d r i v i n g a t r u c k owned, l i c e n s e d , and i n s u r e d by Max White and one t h a t had 
been p a r k e d a t t h e Max White T r u c k i n g y a r d . When t h e employer f u r n i s h e s v a l u 
a b l e equipment, t h e r e l a t i o n s h i p i s i n v a r i a b l y t h a t o f employment because under 
t h o s e c i r c u m s t a n c e s " t h e r i g h t o f c o n t r o l i s a m a t t e r o f common sense." 1C 
La r s o n , Worker's Compensation Law, Sec. 4 4 . 3 4 ( a ) ( b ) ( 1 9 8 6 ) . We c o n c l u d e t h a t 
t h e employer's f u r n i s h i n g o f t h e equipment necessary t o p e r f o r m c l a i m a n t ' s j o b , 
i n d i c a t e s t h a t he had t h e s t a t u s o f an employee. 

R i g h t t o F i r e a t W i l l 

The r e c o r d i s sparce as t o t h e employer's r i g h t t o " f i r e " c l a i m a n t . How
ev e r , Max Wh i t e t e s t i f i e d t h a t once he l e a r n e d t h a t c l a i m a n t was moving produce 
f o r him and was w a i t i n g i n Reno, Nevada f o r h i s n e x t assignment, he o r d e r e d Dan 
Mahaffey t o have c l a i m a n t b r i n g t h e t r u c k back home and p a r k i t i n t h e y a r d . 
T h i s w o u l d i n d i c a t e t h a t , once c l a i m a n t r e t u r n e d €he company t r u c k , Max White 
i n t e n d e d t o sever t h e employment arrangement. There i s n o t h i n g i n t h e r e c o r d 
t h a t s u g g e s t s t h e r e was a c o n t r a c t u a l arrangement between Mr. White and c l a i m a n t 
t h a t w o u l d r e s u l t i n l i a b i l i t y i f Max White t e r m i n a t e d t h e i r "arrangement." 

C o n s i d e r i n g t h e above-mentioned elements o f c o n t r o l , we c o n c l u d e t h a t Max 
White T r u c k i n g had t h e r i g h t t o , and d i d , e x e r c i s e c o n t r o l o v e r c l a i m a n t ' s work. 
A l t h o u g h Max White d i d n o t p e r s o n a l l y h i r e c l a i m a n t o r make h i s h a u l i n g a s s i g n 
ments, a b u s i n e s s " p a r t n e r " o r "employee" o f h i s company d i d h o l d h i m s e l f o u t as 
h a v i n g t h e a u t h o r i t y t o t a k e t h e s e a c t i o n s . An agency may be i m p l i e d f r o m t h e 
a t t e n d i n g c i r c u m s t a n c e s and t h e apparent r e l a t i o n s and conduct o f t h e p a r t i e s . 
See Durham v. Warnberg, 62 Or App 378, 382 (1983). Once t h e employer l e a r n e d o f 
t h e employment arrangement, r a t h e r t h a n t e r m i n a t i n g i t i m m e d i a t e l y , he o r d e r e d 
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c l a i m a n t , t h r o u g h Mr. Mahaffey, t o d r i v e t h e t r u c k f r o m Reno back t o P o r t l a n d . 
M i n i m a l l y , t h e employer acquiesced t o o r r a t i f i e d t h e u n a u t h o r i z e d employment 
arrangement p e n d i n g r e t u r n o f h i s t r u c k . Yarbrouqh v. The Oregon Bank, 64 Or 
App 370, 375 (1983) (A p r i n c i p a l can r a t i f y a f t e r t h e f a c t any a c t he c o u l d b u t 
d i d n o t a u t h o r i z e b e f o r e t h e f a c t ) . 

We c o n c l u d e t h a t t h e r e c o r d as a whole s u p p o r t s t h e R e f e r e e ' s d e t e r m i n a 
t i o n t h a t c l a i m a n t was a s u b j e c t employee o f Max White T r u c k i n g . 

ORDER 

The Referee's o r d e r d a t e d November 21, 1989 i s a f f i r m e d . 

F e b r u a r y 19, 1991 C i t e as 43 Van N a t t a 335 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EDGAR C. SIXBERRY, Claimant 

WCB Case No. Cl-00012 
8 ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Fr a n c e s c o n i & A s s o c i a t e s , Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

On J anuary 7, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' r e v i s e d c l a i m d i s p o s i 
t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t agreement, i n 
c o n s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s 
t o f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e com
p e n s a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

P r e v i o u s l y on December 31, 1990, t h e Board i s s u e d an Order D i s a p p r o v i n g 
C l a i m D i s p o s i t i o n Agreement because t h e agreement a t t e m p t e d t o i m p e r m i s s i b l y 
r e s o l v e i s s u e s p e r t a i n i n g t o denied c o n d i t i o n s . On m o t i o n f o r r e c o n s i d e r a t i o n , 
c l a i m a n t has s u b m i t t e d a r e v i s e d c l a i m d i s p o s i t i o n agreement. We n o t e t h a t t h e 
r e v i s e d agreement e x c i s e s t h e r e f e r e n c e s t o t h e d e n i e d c o n d i t i o n s . And t h a t 
f u r t h e r c l a i m a n t ' s c o u n s e l and counsel f o r SAIF C o r p o r a t i o n have agreed t o t h e s e 
d e l e t i o n s . 

However, we f u r t h e r n o t e t h a t a l t h o u g h t h e D i r e c t o r ' s r e p r e s e n t a t i v e was a 
s i g n a t o r y on t h e o r i g i n a l agreement, t h e D i r e c t o r o r h i s r e p r e s e n t a t i v e has not 
been made a p a r t y t o t h e r e v i s e d c l a i m d i s p o s i t i o n agreement. The a t t a c h e d 
l e t t e r f r o m Compliance d a t e d November 16, 1990 o f f e r e d by c l a i m a n t ' s c o u n s e l i s 
n o t i n c o r p o r a t e d i n t h e r e v i s i o n . F urthermore, t h i s l e t t e r i s d a t e d p r i o r t o 
our d i s a p p r o v a l o r d e r . 

I n a d d i t i o n , we not e t h a t t h e agreement s t a t e s t h a t a p p r o v a l o f t h i s c l a i m 
d i s p o s i t i o n agreement i s a c o n d i t i o n precedent t o t h e s e t t l e m e n t o f t h e c l a i m , 
and t h a t absent such a p p r o v a l t h e s e t t l e m e n t i s v o i d . ORS 656.236(6) p r o v i d e s 
t h a t any c l a i m i n w h i c h t h e p a r t i e s e n t e r i n t o a c l a i m d i s p o s i t i o n agreement 
s h a l l n o t be e l i g i b l e f o r reimbursement from t h e Handicapped Workers Reserve 
w i t h o u t t h e a p p r o v a l o f t h e d i r e c t o r . T h e r e f o r e , we con c l u d e t h a t t h e D i r e c t o r 
was an e s s e n t i a l p a r t y t o t h e agreement, and t h a t l a c k i n g h i s a p p r o v a l t h e r e 
v i s e d c l a i m d i s p o s i t i o n agreement i s no t an e n f o r c e a b l e c o n t r a c t . 

Under t h e s e c i r c u m s t a n c e s , t h e proposed d i s p o s i t i o n i s u n r e a s o n a b l e as a 
m a t t e r o f law. See OAR 438-09-020(2). A c c o r d i n g l y , we d e c l i n e t o approve t h e 
agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e SAIF Corpo
r a t i o n s h a l l recommence payment o f temporary o r permanent d i s a b i l i t y t h a t was 
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s t a y e d by s u b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and 
( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

v F e b r u a r y 20, 1991 \ C i t e as 43 Van N a t t a 336 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MAGDALENO BOTELLO, Claimant 

WCB Case No. 89-19947 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
Pamela S c h u l t z , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 0 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee T. Laver e Johnson's 
o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r an u m b i l i c a l h e r n i a ; and (2) d i r e c t e d t h e i n s u r e r t o accep t c l a i m a n t ' s 
s u r g e r y t o r e p a i r t h e u m b i l i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and m e d i c a l s e r v i c e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m 
a n t ' s u m b i l i c a l h e r n i a . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's "Conclusions o f Law and O p i n i o n " w h i c h f o u n d t h a t 
c l a i m a n t ' s work a c t i v i t i e s i n J u l y 1989 were a m a t e r i a l c o n t r i b u t i n g cause o f 
h i s u m b i l i c a l h e r n i a . We make t h e f o l l o w i n g comment. 

The R e f e r e e o r d e r e d t h a t c l a i m a n t ' s c l a i m f o r an u m b i l i c a l h e r n i a , i n c l u d 
i n g t h e recommended s u r g e r y t o c o r r e c t t h e c o n d i t i o n , be remanded t o t h e i n s u r e r 
f o r a c c e ptance as a compensable c l a i m . 

The i n s u r e r e s s e n t i a l l y contends t h a t t h e Referee e r r e d i n f i n d i n g t h a t 
t h e p r o p o s e d s u r g i c a l r e p a i r o f c l a i m a n t ' s u m b i l i c a l h e r n i a was compensable, 
a r g u i n g t h a t c o m p e n s a b i l i t y o f m e d i c a l t r e a t m e n t was n o t a t i s s u e a t t h e h e a r i n g 
and t h a t t h e Re f e r e e exceeded h i s a u t h o r i t y i n o r d e r i n g t h e s u r g e r y be a c c e p t e d . 
We agree. 

C l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e d e n i a l o f h i s u m b i l i c a l 
h e r n i a . The d e n i a l d i d n o t address t h e c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s asso
c i a t e d w i t h t h e h e r n i a c o n d i t i o n . I n f a c t , t h e Referee d i d n o t s p e c i f i c a l l y 
a ddress t h e i s s u e o f t h e c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s a s s o c i a t e d w i t h t h e 
h e r n i a . He m e r e l y d i r e c t e d , i n t h e "Order" p o r t i o n o f h i s O p i n i o n and Order, 
t h a t t h e recommended s u r g e r y t o c o r r e c t c l a i m a n t ' s h e r n i a be remanded t o t h e i n 
s u r e r f o r a c c e p t a n c e , i n a d d i t i o n t o t h e c l a i m f o r t h e h e r n i a c o n d i t i o n i t s e l f . 
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Since t h e d e n i a l addressed o n l y t h e c o m p e n s a b i l i t y o f t h e c o n d i t i o n i t 
s e l f , we f i n d t h a t t h e o n l y i s s u e b e f o r e t h e Referee was t h e c o m p e n s a b i l i t y o f 
t h e h e r n i a c o n d i t i o n . Consequently, we a f f i r m t h e Referee's o r d e r i n s o f a r as i t 
s e t a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s u m b i l i c a l h e r n i a c o n d i t i o n . How
e v e r , t h a t p o r t i o n o f t h e o r d e r which remands t h e recommendation o f s u r g e r y t o 
t h e i n s u r e r f o r acceptance s h o u l d be vac a t e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e o c c u p a t i o n a l d i s e a s e i s s u e i s $1,200, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 21, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . That p o r t i o n o f t h e o r d e r t h a t remands t o t h e i n s u r e r t h e c l a i m f o r 
recommended s u r g e r y f o r acceptance i s va c a t e d . The remainder o f t h e o r d e r i s 
a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y 
o f t h e o c c u p a t i o n a l d i s e a s e , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
assessed f e e o f $1,200, payable by t h e i n s u r e r . 

F e b r u a r y 20, 1991 C i t e as 43 Van N a t t a 337 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DOUGLAS P. EVANS, Claimant 

WCB Case No. 89-24783 
ORDER ON REVIEW 

Blac k , e t a l . , Claimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t a f f i r m e d a 
N o t i c e o f C l o s u r e award o f 12 p e r c e n t (38.4 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y . We mo d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t r e g u l a r l y worked f o r t h e employer as a sander o p e r a t o r , a p o s i 
t i o n t h a t i n v o l v e d l i t t l e p h y s i c a l e x e r t i o n . He was n o t p e r f o r m i n g t h a t j o b 
when he was i n j u r e d , however. Due t o a c u r t a i l m e n t o f o p e r a t i o n s , he was tem
p o r a r i l y w o r k i n g on t h e spreader crew. That work r e q u i r e d r a p i d and r e p e t i t i v e 
m o t i o n o f t h e arms, t w i s t i n g and bending, and l i f t i n g i n excess o f 20 pounds. 
F o l l o w i n g s u r g e r y , c l a i m a n t r e t u r n e d t o work as a sander o p e r a t o r . 

The R eferee found t h a t c l a i m a n t had r e t u r n e d t o h i s u s u a l and customary 
j o b and, c o n s e q u e n t l y , d i d n o t r a t e c l a i m a n t ' s age, e d u c a t i o n and a d a p t a b i l i t y 
i n d e t e r m i n i n g h i s permanent d i s a b i l i t y under t h e a p p r o p r i a t e s t a n d a r d s . See 
fo r m e r OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 436-35-300(2)(a) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . On r e v i e w , 
c l a i m a n t contends t h a t he i s e n t i t l e d t o r a t i n g s under t h o s e c a t e g o r i e s , because 
he r e t u r n e d t o m o d i f i e d work. We agree. 
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"Usual and customary work," as d e f i n e d i n t h e s t a n d a r d s f o r r a t i n g un
sch e d u l e d permanent d i s a b i l i t y , means t h e j o b h e l d a t t h e t i m e o f i n j u r y . F o r 
mer OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( a ) . " M o d i f i e d work" means some j o b o t h e r t h a n t h e j o b 
h e l d a t t h e t i m e o f i n j u r y , o r t h e j o b h e l d a t t h e t i m e o f i n j u r y w i t h any modi
f i c a t i o n o f d u t i e s o r t h e c o n d i t i o n s under which t h o s e d u t i e s a r e p e r f o r m e d . 
Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( b ) . A l t h o u g h c l a i m a n t r e g u l a r l y worked as a sander, 
t h e j o b he h e l d a t t h e t i m e o f i n j u r y was t h a t as a spreader o p e r a t o r . See 
C a r o l T u q q l e , 42 Van N a t t a 2729 (1990). Thus, by r e t u r n i n g t o work as a sander, 
c l a i m a n t r e t u r n e d t o a m o d i f i e d j o b , t h a t i s , a j o b o t h e r t h a n t h e j o b h e l d a t 
t h e t i m e o f i n j u r y . Consequently, c l a i m a n t i s e n t i t l e d t o r a t i n g s under h i s 
age, e d u c a t i o n and a d a p t a b i l i t y . 

The p a r t i e s have s t i p u l a t e d t h a t c l a i m a n t ' s t o t a l a g e / e d u c a t i o n f a c t o r i s 
5. C o n s e q u e n t l y , we adopt t h a t v a l u e and d i s c u s s o n l y c l a i m a n t ' s a d a p t a b i l i t y . 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has r e t u r n e d t o m o d i f i e d work i s 
d e t e r m i n e d f r o m a m a t r i x o f v a l u e s a t former OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) ( a ) . That m a t r i x 
compares t h e p h y s i c a l c a p a c i t y o f t h e c l a i m a n t ' s u s u a l and customary work w i t h 
t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d work. 

I n t h i s case, c l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l 
c a p a c i t y t o do heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a l i g h t p h y s i c a l 
c a p a c i t y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 3. Former OAR 436-
3 5 - 3 1 0 ( 3 ) ( a ) . 

When c l a i m a n t ' s a g e / e d u c a t i o n v a l u e o f 5 i s m u l t i p l i e d by c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e 3, t h e p r o d u c t i s 15. When t h a t v a l u e i s added t o c l a i m a n t ' s 
i m p a i r m e n t v a l u e 12, t h e r e s u l t i s 27 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y . Former OAR 436-35-280(7). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 18, 1990 i s m o d i f i e d . I n a d d i t i o n t o 
c l a i m a n t ' s p r i o r award, c l a i m a n t i s awarded 15 p e r c e n t (48 degrees) u n s c h e d u l e d 
permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 27 p e r c e n t (86.4 p e r 
c e n t ) u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . C l a i m a n t ' s a t t o r 
ney i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , 
p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , n o t t o exceed $3,800. 

F e b r u a r y 20, 1991 : C i t e as 43 Van N a t t a 338 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THERESA J . LESTER (Deceased), Claimant 

WCB Case No. TP-90061 
THIRD PARTY DISTRIBUTION ORDER 

Goldberg & Mechanic, Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

J i l l E. Golden, t h e p e r s o n a l r e p r e s e n t a t i v e o f t h e deceased w o r k e r ' s 
e s t a t e , ( h e r e a f t e r r e f e r r e d t o as " c l a i m a n t " ) , has p e t i t i o n e d t h e Board f o r r e 
s o l u t i o n o f a d i s p u t e c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds 
f r o m a t h i r d p a r t y s e t t l e m e n t . ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e con
c e r n s w h e t h e r L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n , as p a y i n g agency, i s en
t i t l e d t o r e c o v e r i t s l i e n f o r c l a i m c o s t s a t t r i b u t a b l e t o s u r v i v o r b e n e f i t s f o r 
t h e decedent's s u r v i v i n g spouse from t h e decedent's minor c h i l d r e n ' s e q u a l 
s hares o f t h e t h i r d p a r t y s e t t l e m e n t , o r whether L i b e r t y N o r t h w e s t may o n l y r e 
c o v e r f r o m t h e c h i l d r e n ' s shares i t s l i e n s f o r c l a i m c o s t s a t t r i b u t a b l e t o each 
c h i l d ' s r e s p e c t i v e s u r v i v o r b e n e f i t s . 
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We c o n c l u d e t h a t L i b e r t y Northwest's l i e n f o r c l a i m c o s t s r e l a t e d t o each 
s p e c i f i c b e n e f i c i a r y i s o n l y r e c o v e r a b l e from t h a t p a r t i c u l a r b e n e f i c i a r y ' s 
s h a r e o f t h e t h i r d p a r t y r e c o v e r y . We f u r t h e r h o l d t h a t , as o f December 1, 
1990, t h e p r e s e n t v a l u e o f L i b e r t y Northwest's r e a s o n a b l y t o be e x p e c t e d f u t u r e 
e x p e n d i t u r e s f o r t h e minor c h i l d r e n a r e $13,903 f o r Sarah L e s t e r and $12,929 f o r 
Jeromy L e s t e r . 

FINDINGS OF FACT 

I n J u l y 1988 t h e deceased worker d i e d when, w h i l e w o r k i n g as a highway 
f l a g g e r f o r an a s p h a l t p a v i n g company, she was s t r u c k by a t r u c k . Decedent was 
s u r v i v e d by her e s t r a n g e d husband, W i l l i a m , and t h e i r two minor c h i l d r e n , Jeromy 
and Sarah. J i l l E. Golden ( " c l a i m a n t " ) , a p r o b a t e a t t o r n e y w i t h 15 y e a r s o f ex
p e r i e n c e , was a p p o i n t e d p e r s o n a l r e p r e s e n t a t i v e o f t h e decedent's e s t a t e . P r i o r 
t o h e r a p p o i n t m e n t , c l a i m a n t had never met any member o f t h e decedent's f a m i l y 
o r any member o f t h e decedent's e s t a t e ' s law f i r m . 

L i b e r t y N orthwest accepted t h e c l a i m . I t has c o n t i n u e d t o p r o v i d e compen
s a t i o n t o t h e s u r v i v i n g spouse and minor c h i l d r e n . The s u r v i v i n g spouse i s r e 
c e i v i n g a m o n t h l y payment o f $806.84. The c h i l d r e n a r e r e c e i v i n g m o n t h l y s u r 
v i v o r ' s b e n e f i t s o f $150 each. 

C l a i m a n t i n i t i a t e d a w r o n g f u l death a c t i o n a g a i n s t t h e t r u c k d r i v e r . The 
t h i r d p a r t y i n s u r e r o f f e r e d $300,000 t o s e t t l e t h e a c t i o n . L i b e r t y N orthwest 
d i d n o t o b j e c t t o t h e amount o f t h e s e t t l e m e n t . However, i t contended t h a t i t s 
" t h i r d p a r t y " l i e n a p p l i e d t o t h e t o t a l amount o f t h e s e t t l e m e n t , r a t h e r t h a n t o 
each p a r t i c u l a r b e n e f i c i a r y ' s share. 

C l a i m a n t p e t i t i o n e d t h e Lane County Probate Court f o r d i s t r i b u t i o n o f t h e 
s e t t l e m e n t proceeds t o t h e h e i r s o f t h e e s t a t e . 
A h e a r i n g was h e l d b e f o r e C i r c u i t Court Judge A l l e n . C l a i m a n t , t h e decedent's 
husband, and L i b e r t y Northwest appeared a t t h e h e a r i n g . 

A t t h e h e a r i n g , c l a i m a n t p r e s e n t e d evidence i n s u p p o r t o f her p o s i t i o n 
t h a t t h e s e t t l e m e n t proceeds s h o u l d be e q u a l l y a p p o r t i o n e d between t h e two minor 
c h i l d r e n w i t h t h e decedent's e s t r a n g e d husband r e c e i v i n g n o t h i n g . T h i s e v i d e n c e 
i n c l u d e d t e s t i m o n y from c l a i m a n t and t h e decedent's husband. 

C l a i m a n t t e s t i f i e d t h a t she had i n v e s t i g a t e d t h e r e l a t i o n s h i p between t h e 
decedent, her husband, and t h e i r c h i l d r e n . T h i s s t u d y i n v o l v e d i n t e r v i e w s w i t h 
s u r v i v i n g f a m i l y members, coworkers, f r i e n d s , t h e c h i l d r e n ' s b a b y s i t t e r , t e a c h 
e r s , and a m e n t a l h e a l t h c o u n s e l o r . C l a i m a n t ' s i n v e s t i g a t i o n r e v e a l e d t h a t t h e 
L e s t e r s had n o t been l i v i n g t o g e t h e r f o r a p p r o x i m a t e l y one y e a r a t t h e t i m e o f 
decedent's d e a t h . F u r t h e r m o r e , two s e p a r a t e d i s s o l u t i o n o f m a r r i a g e p r o c e e d i n g s 
had been f i l e d , t h e most r e c e n t o f which had been d i s m i s s e d a few months b e f o r e 
t h e decedent's d e a t h f o r l a c k o f p r o s e c u t i o n . A l t h o u g h i n t i m i d a t e d and f e a r f u l , 
t h e decedent had i n t e n d e d t o proceed w i t h t h e d i v o r c e a t t h e t i m e o f her d e a t h . 

P r i o r t o t h e decedent's d e a t h , t h e c h i l d r e n had s o l e l y r e s i d e d w i t h h e r . 
T h e i r r e l a t i o n s h i p was e x c e l l e n t , w i t h t h e decedent a c t i v e l y p a r t i c i p a t i n g i n 
such s o c i a l f u n c t i o n s as t h e G i r l Scouts and s e r v i n g as a coach' f o r a t h l e t i c 
teams. The l o s s e x p e r i e n c e d by t h e c h i l d r e n from t h e d e a t h o f t h e i r mother was 
c o n s i d e r e d t o be p r o f o u n d . 

Based on her i n v e s t i g a t i o n , c l a i m a n t concluded t h a t t h e f o l l o w i n g d i s t r i 
b u t i o n o f w r o n g f u l d e a t h s e t t l e m e n t proceeds would be r e a s o n a b l e and a p p r o p r i 
a t e . A f t e r d e d u c t i o n s f o r l i t i g a t i o n expenses and a t t o r n e y f e e s , t h e two minor 
c h i l d r e n s h o u l d share e q u a l l y i n t h e r e m a i n i n g balance o f proceeds w i t h t h e 
decedent's husband r e c e i v i n g n o t h i n g . The decedent's husband agreed t h a t such a 
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d i s t r i b u t i o n w o u l d be p r o p e r because "they s u f f e r e d t h e most damages by l o s i n g 
t h e i r mother." 

Judge A l l e n g r a n t e d c l a i m a n t ' s r e q u e s t f o r t h e proposed d i s t r i b u t i o n and 
s i g n e d an o r d e r t o t h a t e f f e c t . The o r d e r f u r t h e r p r o v i d e d t h a t L i b e r t y N o r t h 
west w o u l d r e t a i n "whatever r i g h t s i t possesses under Oregon law t o a s s e r t a 
s t a t u t o r y l i e n a g a i n s t t h e d i s t r i b u t i o n t o Jeromy L e s t e r and Sarah L e s t e r . " 

As o f December 1, 1990, L i b e r t y Northwest p r o j e c t s t h e p r e s e n t v a l u e o f 
i t s f u t u r e i n d e m n i t y c o s t s f o r t h e s u r v i v i n g spouse and c h i l d r e n t o be as 
f o l l o w s : (1) $113,186 f o r W i l l i a m ; (2) $14,616 f o r Sarah; and (3) $13,445 f o r 
Jeromy. T h i s c o n c l u s o r y p r o j e c t i o n was o f f e r e d by means o f an unsworn a f f i d a v i t 
f r o m Mr. C a r l s o n , t h e s u p e r v i s o r o f L i b e r t y Northwest's s t a t i s t i c a l d e p a r t m e n t . 
These c a l c u l a t i o n s were made by u s i n g a " d i s c o u n t f a c t o r o f 7 p e r c e n t . " 

A t c l a i m a n t ' s c o u n s e l ' s r e q u e s t , Mr. M e l i g a n , P r e s i d e n t o f " S e t t l e m e n t 
P r o f e s s i o n a l s , I n c . , " c a l c u l a t e d t h e c o s t o f an a n n u i t y c o n t r a c t w h i c h would 
p r o v i d e t h e r e m a i n d e r o f t h e c h i l d r e n ' s s t a t u t o r y b e n e f i t s b e g i n n i n g December 1, 
1990. A f t e r e x p l a i n i n g h i s c a l c u l a t i o n s , M e l i g a n p e r s u a s i v e l y d e s c r i b e d how 
a n n u i t y c o n t r a c t s c o u l d be purchased a t a c o s t o f $13,903 f o r Sarah L e s t e r and 
$12,929 f o r Jeromy L e s t e r . 

The p r e s e n t v a l u e f o r L i b e r t y Northwest's r e a s o n a b l y t o be e x p e c t e d f u t u r e 
c l a i m c o s t s , as o f December 1, 1990, a r e $13,903 f o r Sarah L e s t e r and $12,929 
f o r Jeromy L e s t e r . 

CONCLUSIONS OF LAW 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e worker, o r i f d e a t h r e s u l t s f r o m 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s , s h a l l e l e c t whether t o r e c o v e r damages fr o m 
t h e t h i r d p e r s o n . ORS 656.578. The proceeds o f any damages r e c o v e r e d f r o m t h e 
t h i r d p e r s o n by t h e worker o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656.593( 1 ) . " B e n e f i c i a r y " 
means an i n j u r e d w o r k e r , and t h e husband, w i f e , c h i l d o r dependent o f a w o r k e r , 
who i s e n t i t l e d t o r e c e i v e payments under Chapter 656. ORS 65 6 . 0 0 5 ( 2 ) . 

Here, t h e decedent's husband and her two minor c h i l d r e n a r e b e n e f i c i a r i e s 
under t h e w o r k e r s ' compensation s t a t u t e s . ORS 656.005(2) . Thus, t h e y a r e e n t i 
t l e d t o r e c e i v e w o r k e r s ' compensation b e n e f i t s as a r e s u l t o f t h e decedent's 
d e a t h and t h e i r r e s p e c t i v e shares o f t h e t h i r d p a r t y s e t t l e m e n t proceeds a r e 
s u b j e c t t o L i b e r t y N o r t h w e s t ' s s t a t u t o r y l i e n . S c a r i n g v. SAIF, 91 Or App 350, 
355, r e v den 306 Or 660 (19 8 8 ) . 

L i b e r t y N o r t h w e s t has approved o f t h e s e t t l e m e n t o f t h e w r o n g f u l d e a t h 
a c t i o n f o r $300,000. However, i t contends t h a t i t has o n l y one l i e n , composed 
o f a c t u a l and p r o j e c t e d c l a i m c o s t s f o r t h e s u r v i v i n g spouse and mi n o r c h i l d r e n . 
Based on such r e a s o n i n g , L i b e r t y Northwest argues t h a t i t can r e c o v e r i t s l i e n 
f r o m each b e n e f i c i a r y ' s r e s p e c t i v e share o f t h e s e t t l e m e n t w i t h o u t r e g a r d t o t h e 
c l a i m c o s t s f o r t h a t p a r t i c u l a r b e n e f i c i a r y . S p e c i f i c a l l y , L i b e r t y N o r t h w e s t 
a s s e r t s t h a t i t i s e n t i t l e d t o r e c o v e r c l a i m c o s t s s o l e l y a t t r i b u t a b l e t o t h e 
s u r v i v i n g spouse f r o m t h e minor c h i l d r e n ' s shares o f t h e t h i r d p a r t y s e t t l e m e n t . 
We d i s a g r e e . 

To b e g i n , L i b e r t y N o rthwest's p o s i t i o n can be i n t e r p r e t e d as a c o n t e n t i o n 
t h a t t h e p r o p o s e d d i s t r i b u t i o n o f s e t t l e m e n t proceeds would n o t be j u s t and 
p r o p e r . As we r e c e n t l y s t a t e d i n N e i l C. Duclos, 43 Van N a t t a 28 ( 1 9 9 1 ) , we 
ju d g e each case on i t s own s e t o f c i r c u m s t a n c e s when d e t e r m i n i n g a j u s t and 
p r o p e r d i s t r i b u t i o n p u r s u a n t t o ORS 656.593(3). 
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As s e t f o r t h i n t h e t r a n s c r i p t o f h e a r i n g b e f o r e Judge A l l e n , and as p e r 
s u a s i v e l y s u p p o r t e d by r e p o r t s from and i n t e r v i e w s conducted w i t h f a m i l y mem
b e r s , c o w o r k e r s , m e n t a l h e a l t h c o u n s e l o r s , and t h e c h i l d r e n ' s b a b y s i t t e r , a d i s 
t r i b u t i o n o f s e t t l e m e n t proceeds i n e q u a l p o r t i o n s t o t h e two minor c h i l d r e n 
w i t h t h e s u r v i v i n g spouse r e c e i v i n g n o t h i n g r e p r e s e n t s an a p p r o p r i a t e and r e a 
s o n a b l e a p p o r t i o n m e n t commensurate w i t h t h e i r r e s p e c t i v e f i n a n c i a l and e m o t i o n a l 
l o s s e s r e s u l t i n g from t h e decedent's d e a t h . I n a d d i t i o n t o t h i s e v i d e n c e , we 
a r e f u r t h e r persuaded by t h e sworn a f f i d a v i t f rom Mr. Chadsey, t h e t h i r d p a r t y ' s 
l e a d a t t o r n e y . C o n s i d e r i n g t h e couple's e x t e n s i v e h i s t o r y o f m a r i t a l d i s c o r d 
and e s t r a n g e m e n t , as w e l l as t h e decedent's a c t i v e p l a n s t o o b t a i n a d i v o r c e , 
Chadsey o p i n e d t h a t any j u r y d e t e r m i n a t i o n o f damages r e s u l t i n g f r o m t h e 
d e c edent's d e a t h would have been l i m i t e d t o t h e l o s s s u f f e r e d by t h e two minor 
c h i l d r e n and n o t t o t h e s u r v i v i n g husband. 

Other t h a n L i b e r t y Northwest's u n s u b s t a n t i a t e d s u g g e s t i o n t h a t t h i s s e t 
t l e m e n t d i s b u r s e m e n t i s designed t o a v o i d i t s l i e n f o r c l a i m c o s t s a t t r i b u t a b l e 
t o t h e s u r v i v i n g spouse, t h e r e i s no b a s i s f o r b e l i e v i n g t h a t any "gamesmanship" 
has o c c u r r e d i n t h i s proposed a l l o c a t i o n . We f u r t h e r n o t e t h a t t h i s proposed 
d i s t r i b u t i o n has p r e v i o u s l y r e c e i v e d c o n t i n g e n t a p p r o v a l by t h e P r o b a t e C o u r t . 
Under such c i r c u m s t a n c e s , we f i n d no grounds t o d i s t u r b a proposed d i s t r i b u t i o n 
o f s e t t l e m e n t proceeds conducted i n accordance w i t h t h e p e r s o n a l r e p r e s e n t a 
t i v e ' s s t a t u t o r y o b l i g a t i o n s . See ORS 3 0 . 0 3 0 ( 4 ) , 30.040; S c a r i n g v. SAIF, 
s u p r a , a t page 355, n. 2; N e i l C. Duclos, supra. 

F u r t h e r m o r e , s i n c e t h e c l a i m c o s t s f o r each s p e c i f i c b e n e f i c i a r y can be 
i d e n t i f i e d , we c o n s i d e r i t j u s t and p roper t h a t t h e l i e n f o r each b e n e f i c i a r y be 
r e c o v e r e d s o l e l y f r o m t h e c o r r e s p o n d i n g b e n e f i c i a r y ' s share o f t h e t h i r d p a r t y 
s e t t l e m e n t . See ORS 656.593(3). To do o t h e r w i s e would p e r m i t t h e p a y i n g agency 
t o r e c e i v e reimbursement f o r c l a i m e x p e n d i t u r e s r e l a t e d t o a p a r t i c u l a r b e n e f i 
c i a r y ( s u r v i v i n g spouse) from o t h e r b e n e f i c i a r i e s ' ( c h i l d r e n ) p o r t i o n s o f a 
t h i r d p a r t y s e t t l e m e n t . Since t h o s e o t h e r b e n e f i c i a r i e s have n o t and w i l l n o t 
r e a l i z e any b e n e f i t s from those c l a i m c o s t s , we would n o t c o n s i d e r such a p r o 
posed d i s t r i b u t i o n t o be j u s t and p r o p e r . 

C o n s e q u e n t l y , because decedent's husband has r e c e i v e d no share o f t h e 
s e t t l e m e n t , L i b e r t y Northwest w i l l r e c e i v e no reimbursement f o r i t s c l a i m c o s t s 
a t t r i b u t a b l e t o h i s s u r v i v o r ' s b e n e f i t s . However, L i b e r t y N o r t h w e s t i s e n t i t l e d 
t o r e c o v e r f r o m t h e minor c h i l d r e n ' s shares o f t h e s e t t l e m e n t i t s a c t u a l and 
p r o j e c t e d c l a i m c o s t s f o r each p a r t i c u l a r c h i l d . 

We t u r n t o a d e t e r m i n a t i o n o f t h e amount o f L i b e r t y N o r t h w e s t ' s l i e n f o r 
each s p e c i f i c c h i l d . Pursuant t o ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , t h e p a y i n g agency i s e n t i 
t l e d t o r e c o v e r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , 
s u r g i c a l o r h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be 
e x p e c t e d f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s 
c l a i m under ORS 656.001 t o 656.794. 

C l a i m a n t s u b m i t t e d a r e p o r t from Mr. M e l i g a n , P r e s i d e n t o f " S e t t l e m e n t 
P r o f e s s i o n a l s , I n c . " At c l a i m a n t ' s counsel's r e q u e s t , M e l i g a n was asked t o 
d e t e r m i n e t h e c o s t o f an a n n u i t y c o n t r a c t w h i c h , commencing December 1, 1990, 
would pay t h e b a l a n c e o f t h e c h i l d r e n ' s s t a t u t o r i l y r e q u i r e d b e n e f i t s . A f t e r 
c o n d u c t i n g h i s c a l c u l a t i o n s , M e l i g a n concluded t h a t such a n n u i t i e s would c o s t 
$13,903 f o r Sarah L e s t e r and $12,929 f o r Jeromy L e s t e r . M e l i g a n f u r t h e r ex
p l a i n e d t h a t such a n n u i t i e s were a v a i l a b l e t o t h e p a y i n g agency " t h r o u g h t h e i r 
S t r u c t u r e d S e t t l e m e n t C o n s u l t a n t s from C o n f e d e r a t i o n L i f e I n s u r a n c e Company, an 
A.M. Best & Co. r a t e d A+ "X" c a r r i e r . " 

I n r esponse, L i b e r t y Northwest p r e s e n t e d an " I n d e m n i t y Reserve Worksheet" 
f r o m Mr. C a r l s o n , t h e s u p e r v i s o r o f i t s s t a t i s t i c a l d e p a r t m e n t . By means o f an 
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unsworn a f f i d a v i t , C a r l s o n s t a t e s t h a t , as o f December 1, 1990, t h e p r e s e n t 
v a l u e o f a n t i c i p a t e d i n d e m n i t y c o s t s f o r Sarah L e s t e r and Jeromy L e s t e r a r e 
$14,616 and $13,445 r e s p e c t i v e l y . These f i g u r e s were a r r i v e d a t by u s i n g a 
" d i s c o u n t f a c t o r o f 7 p e r c e n t . " No e x p l a n a t i o n i s p r o v i d e d as t o why such a 
f a c t o r was a p p l i e d nor does L i b e r t y Northwest r e p l y t o t h e r e p r e s e n t a t i o n s 
o f f e r e d by Mr. M e l i g a n c o n c e r n i n g t h e purchase o f a n n u i t y c o n t r a c t s . 

We f i n d t h e o p i n i o n o f Mr. Me l i g a n t o be more p e r s u a s i v e t h a n t h a t o f Mr. 
C a r l s o n . I n c o n t r a s t t o t h e c o n c l u s o r y s t a t e m e n t s from L i b e r t y N o r t h w e s t ' s 
s t a t i s t i c i a n , M e l i g a n p r o v i d e d a d e t a i l e d e x p l a n a t i o n f o r p u r c h a s i n g a n n u i t y 
c o n t r a c t s w h i c h would pay t h e minor c h i l d r e n t h e i r s t a t u t o r y b e n e f i t s . R a t h e r 
t h a n c o n t e s t t h e c o n c l u s i o n s o f f e r e d by t h i s s e t t l e m e n t p r o f e s s i o n a l r e g a r d i n g 
t h e c o s t o f a n n u i t y c o n t r a c t s , L i b e r t y Northwest s u b m i t t e d a worksheet f r o m i t s 
s t a t i s t i c i a n s t a t i n g , w i t h o u t e x p l a n a t i o n , t h a t t h e p r e s e n t v a l u e o f i t s a n t i c i 
p a t e d c l a i m c o s t s f o r t h e c h i l d r e n was c a l c u l a t e d u s i n g a d i s c o u n t f a c t o r o f 7 
p e r c e n t . Under such c i r c u m s t a n c e s , we f i n d t h a t t h e p r e s e n t v a l u e s o f L i b e r t y 
N o r t h w e s t ' s f u t u r e c l a i m c o s t s f o r t h e c h i l d r e n as o f December 1, 1990 a r e as 
r e p r e s e n t e d by Mr. M e l i g a n . 

C o n s e q u e n t l y , we conclu d e t h a t , i n a d d i t i o n t o i t s a c t u a l c l a i m c o s t s i n 
c u r r e d p r i o r t o December 1, 1990 c o n c e r n i n g t h e minor c h i l d r e n ' s b e n e f i t s , 
L i b e r t y N o r t h w e s t i s e n t i t l e d t o r e c o v e r as i t s p r e s e n t v a l u e o f r e a s o n a b l y t o 
be e x p e c t e d f u t u r e e x p e n d i t u r e s as o f December 1, 1990 t h e f o l l o w i n g amounts. 
$13,903 f r o m Sarah L e s t e r ' s share o f t h e s e t t l e m e n t proceeds and $12,929 f r o m 
Jeromy L e s t e r ' s s h a r e o f t h e s e t t l e m e n t proceeds. 

F i n a l l y , c l a i m a n t seeks t h e award o f an a t t o r n e y f e e p u r s u a n t t o ORS 
656.382(1) f o r L i b e r t y N o rthwest's "unreasonable b e h a v i o r . " We have p r e v i o u s l y 
h e l d t h a t t h e t h i r d p a r t y s t a t u t e s do not p r o v i d e a u t h o r i z a t i o n f o r an a t t o r n e y 
f e e award o t h e r t h a n t h a t d i s b u r s e d from t h e t h i r d p a r t y r e c o v e r y . A r l o W. 
Dunbar, 40 Van N a t t a 366, 491 (19 8 8 ) ; Raymond S t e i n e r , 40 Van N a t t a 381, 382 
(1 9 8 8 ) . C o n s e q u e n t l y , we l a c k a u t h o r i t y t o g r a n t c l a i m a n t ' s r e q u e s t . 

A c c o r d i n g l y , we h o l d t h a t L i b e r t y Northwest i s e n t i t l e d t o r e c o v e r i t s 
l i e n f o r t h e m i n or c h i l d r e n ' s b e n e f i t s from t h e r e s p e c t i v e c h i l d ' s s h a r e o f t h e 
t h i r d p a r t y s e t t l e m e n t . S p e c i f i c a l l y , L i b e r t y Northwest s h a l l r e c o v e r i t s 
a c t u a l c l a i m c o s t s i n c u r r e d as o f December 1, 1990 from each c h i l d ' s s h a r e o f 
t h e s e t t l e m e n t , p l u s $13,903 from Sarah L e s t e r ' s share and $12,929 f r o m Jeromy 
L e s t e r ' s s h a r e . T h e r e f o r e , c l a i m a n t i s d i r e c t e d t o d i s t r i b u t e t o L i b e r t y N o r t h 
west t h e a f o r e m e n t i o n e d amounts from t h e minor c h i l d r e n ' s shares o f t h e s e t t l e 
ment, w h i c h we f i n d t o be a j u s t and pr o p e r d i s t r i b u t i o n o f t h e t h i r d p a r t y 
s e t t l e m e n t . See ORS 65 6 . 5 9 3 ( 3 ) . 

I T IS SO ORDERED. 

Feb r u a r y 20, 1991 . C i t e as 43 Van N a t t a 342 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOYCE M. RAMIREZ-JONES, Claimant 

WCB Case No. 89-02293 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f Referee B e n n e t t ' s o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n s cheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 29 
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p e r c e n t (92.8 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 62 p e r c e n t 
(198.4 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Here, because c l a i m a n t ' s c l a i m was c l o s e d by an August 23, 1989 Determina
t i o n Order, t h e " s t a n d a r d s " adopted e f f e c t i v e January 1, 1989, f o r m e r OAR 436-
35-010 e t seq, a p p l y t o t h e r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former 
OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y i s made by 
d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s assigned by t h e " s t a n d a r d s " t o t h e c l a i m a n t ' s 
age, e d u c a t i o n , a d a p t a b i l i t y and impairment. Once e s t a b l i s h e d , t h e v a l u e s f o r 
age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e 
f o r a d a p t a b i l i t y . The p r o d u c t o f those two f i g u r e s i s t h e n added t o t h e appro
p r i a t e v a l u e f o r impairment t o y i e l d t h e per c e n t a g e o f unscheduled permanent 
p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The i n s u r e r does n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e Re f e r e e f o r 
c l a i m a n t ' s age, e d u c a t i o n and impairment. We adopt t h e Referee's o p i n i o n and 
c o n c l u s i o n r e g a r d i n g t h o s e v a l u e s and address o n l y t h e i s s u e o f a d a p t a b i l i t y . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a worker who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r i s dete r m i n e d from a m a t r i x o f v a l u e s a t fo r m e r 
OAR 436-35-310(3). That m a t r i x compares t h e p h y s i c a l c a p a c i t y o f t h e wo r k e r ' s 
u s u a l and customary work w i t h t h e p h y s i c a l c a p a c i t y r e q u i r e d by t h e m o d i f i e d 
work. On t h e o t h e r hand, t h e a d a p t a b i l i t y v a l u e f o r a wo r k e r who i s n o t w o r k i n g 
as a r e s u l t o f t h e compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e w o r k e r ' s 
r e s i d u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t w o r k e r ' s p h y s i c a l c a p a c i t y 
p r i o r t o t h e i n j u r y . Former OAR 436-35-310(4). 

A l t h o u g h c l a i m a n t r e t u r n e d t o m o d i f i e d work as a seasonal employee, t h e 
Re f e r e e f o u n d t h e l a t t e r p r o v i s i o n a p p r o p r i a t e because c l a i m a n t had n o t r e c e i v e d 
an o f f e r o f " c o n t i n u i n g " employment. He e v i d e n t l y b e l i e v e d t h a t p o s t - i n j u r y 
work t h a t becomes u n a v a i l a b l e p r i o r t o h e a r i n g i s i r r e l e v a n t t o a d e t e r m i n a t i o n 
o f a w o r k e r ' s compensable d i s a b i l i t y . We d i s a g r e e . 

Unscheduled permanent d i s a b i l i t y b e n e f i t s a r e awarded f o r l o s s o f e a r n i n g 
c a p a c i t y , d e f i n e d as t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employment, caused 
by t h e compensable i n j u r y . ORS 656.214(5). T h e r e f o r e , a w o r k e r ' s a b i l i t y t o 
h o l d a j o b f o l l o w i n g an i n j u r y does n o t l o s e i t s r e l e v a n c e s i m p l y because i t i s 
u n a v a i l a b l e a t t h e t i m e o f h e a r i n g . To t h e c o n t r a r y , t h e a b i l i t y t o p e r f o r m 
such work p r o v i d e s a v a l u e d measure o f c l a i m a n t ' s r e s i d u a l c a p a b i l i t i e s and 
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e a r n i n g c a p a c i t y . T h e r e f o r e , we conclude t h a t c l a i m a n t ' s a d a p t a b i l i t y i s p r o p 
e r l y d e t e r m i n e d under forme r OAR 436-35-310(3). 

C l a i m a n t ' s u s u a l and customary work r e q u i r e d t h e p h y s i c a l c a p a c i t y t o do 
heavy work. C l a i m a n t ' s m o d i f i e d work r e q u i r e d a s e d e n t a r y p h y s i c a l c a p a c i t y . 
T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 3. Former OAR 436-35-
3 1 0 ( 3 ) ( a ) . 

C o mputation o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 3, t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 3, t h e p r o d u c t i s 12. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 22, t h e r e s u l t i s 34 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436- 3 5 - 2 8 0 ( 7 ) . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295( 5 ) . To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e v H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp. , 303 Or 390 ( 1 9 8 7 ) . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we conclu d e t h a t n e i t h e r p a r t y has 
e s t a b l i s h e d t h a t t h e degree o f d i s a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s 
t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s . Consequently, we d e c l i n e t o 
m o d i f y c l a i m a n t ' s award from t h a t i n d i c a t e d above. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 14, 1990 i s m o d i f i e d . I n l i e u o f t h e Ref
eree ' s i n c r e a s e d award o f unscheduled permanent d i s a b i l i t y , c l a i m a n t i s awarded 
5 p e r c e n t (16 degrees) unscheduled permanent p a r t i a l d i s a b i l i t y i n a d d i t i o n t o 
t h e 29 p e r c e n t (92.8 degrees) awarded by a D e t e r m i n a t i o n Order, f o r a t o t a l 
award o f 34 p e r c e n t (108.8 d e g r e e s ) . Claimant's a t t o r n e y f e e s h a l l be a d j u s t e d 
a c c o r d i n g l y . 

F e b r u a r y 20, 1991 C i t e as 43 Van N a t t a 344 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT B. SWEENEY, Claimant 

WCB Case No. 90-09754 . \ 
' ORDER ON REVIEW 
Dennis O'Malley, Claimant A t t o r n e y 

David J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : (1) 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back i n 
j u r y f r o m 17 p e r c e n t (54.4 d e g r e e s ) , as awarded by a N o t i c e o f C l o s u r e , t o 25 
p e r c e n t (80 d e g r e e s ) ; (2) d i r e c t e d i t t o f u l l y comply w i t h an unappealed J u l y 
28, 1989 D e t e r m i n a t i o n Order, which awarded 36 p e r c e n t (115.2 degrees) unsched
u l e d permanent d i s a b i l i t y ; and (3) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r i t s a l l e g e d l y u n r e a s o n a b l e c l a i m s p r o c e s s i n g . On r e v i e w , t h e i s s u e s a r e 
unsch e d u l e d permanent p a r t i a l d i s a b i l i t y , c l a i m s p r o c e s s i n g and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 
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FINDINGS OF FACT 
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We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

Claims P r o c e s s i n g 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g SAIF's p r o c e s s i n g o f 
c l a i m a n t ' s c l a i m as s e t f o r t h i n t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. 

We agree w i t h SAIF t h a t , i f an i n j u r e d worker e n t e r s an a u t h o r i z e d t r a i n 
i n g program a f t e r a D e t e r m i n a t i o n Order has i s s u e d , t h e i n s u r e r must suspend 
permanent d i s a b i l i t y payments and r e p l a c e them w i t h t e m p o r a r y d i s a b i l i t y pay
ments. ORS 656.268(5)., We a l s o agree t h a t , i f t h e worker has r e t u r n e d t o r e g u 
l a r employment, t h e i n s u r e r may r e e v a l u a t e and c l o s e t h e c l a i m w i t h o u t t h e 
i s s u a n c e o f a D e t e r m i n a t i o n Order. See ORS 656.268(5); OAR 436-60-040(6). 

However, we do n o t agree w i t h SAIF t h a t , because i t had t h e r i g h t t o 
r e e v a l u a t e and c l o s e t h e c l a i m a t t h e end o f c l a i m a n t ' s f o r m a l t r a i n i n g program, 
t h e J u l y 28, 1989 D e t e r m i n a t i o n Order, i n e f f e c t , became n u l l and v o i d and i t i s 
o n l y r e q u i r e d t o pay c l a i m a n t t h e permanent d i s a b i l i t y awarded under i t s A p r i l 
30, 1990 N o t i c e o f C l o s u r e . The o p t i o n o f r e e v a l u a t i n g and c l o s i n g t h e c l a i m by 
n o t i c e o f c l o s u r e i s an a l t e r n a t i v e t o r e s u b m i t t i n g t h e c l a i m f o r d e t e r m i n a t i o n 
under ORS 65 6 . 2 6 8 ( 4 ) , which p r o v i d e s f o r t h e d e t e r m i n a t i o n o f any f u r t h e r com
p e n s a t i o n owed, i n c l u d i n g permanent d i s a b i l i t y . See ORS 65 6 . 2 6 8 ( 5 ) . I t i s n o t 
an a l t e r n a t i v e t o resuming t h e payment o f t h e suspended award. Thus, g i v e n t h e 
f a c t t h a t t h e o r i g i n a l d e t e r m i n a t i o n had become f i n a l by o p e r a t i o n o f law, t h e 
Re f e r e e c o r r e c t l y found t h a t SAIF was r e q u i r e d t o resume t h e suspended payments 
owed t h e r e u n d e r . 

Unscheduled Permanent D i s a b i l i t y 

W i t h r e g a r d t o t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we n o t e 
t h a t , a l t h o u g h SAIF had a u t h o r i t y t o r a t e c l a i m a n t ' s permanent d i s a b i l i t y a t t h e 
t i m e i t i s s u e d t h e A p r i l 30, 1990 N o t i c e o f C l o s u r e , i t d i d n o t have a u t h o r i t y 
t o r e d u c e t h e p r e v i o u s award o f 36 p e r c e n t . As mentioned above, t h a t award had 
become f i n a l by o p e r a t i o n o f law. Thus, SAIF's N o t i c e o f C l o s u r e , i n e f f e c t , 
s i m p l y d e c l i n e d t o award permanent d i s a b i l i t y beyond t h e amount c l a i m a n t - had 
p r e v i o u s l y been awarded. 

Because c l a i m a n t sought no i n c r e a s e beyond 36 p e r c e n t , we f i n d t h e Ref
e r e e ' s a n a l y s i s and i n c r e a s e o f t h e e x t e n t o f permanent d i s a b i l i t y has been 
r e n d e r e d moot. See K e v i n Hoffman, 42 Van N a t t a 2117 (1 9 9 0 ) . C o n s e q u e n t l y , we 
r e v e r s e t h e Referee's i n c r e a s e d award o f 8 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y and r e l a t e d a t t o r n e y f e e . 

P e n a l t y and A t t o r n e y Fee 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e p e n a l t y and a t t o r n e y 
f e e f o r SAIF's a l l e g e d l y unreasonable c l a i m s p r o c e s s i n g as s e t f o r t h i n t h e 
Ref e r e e ' s o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l 
i t y and c l a i m s p r o c e s s i n g i s s u e s i s $1,000, t o be p a i d by SAIF. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , 
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and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s n o t 
e n t i t l e d t o an a t t o r n e y f e e f o r d e f e n d i n g on t h e p e n a l t y and a t t o r n e y f e e i s s u e . 
Saxton v. SAIF, 80 Or App 631 (19 8 7 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 
(1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 2, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The Referee's i n c r e a s e d award o f 8 p e r c e n t unscheduled permanent p a r 
t i a l d i s a b i l i t y and r e l a t e d a t t o r n e y f e e a re r e v e r s e d . For s e r v i c e s on Board 
r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o be p a i d by t h e SAIF C o r p o r a 
t i o n . The rem a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 

F e b r u a r y 20, 1991 C i t e as 43 Van N a t t a 346 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALFRED P. WALTER, Claimant 

WCB Case No. 89-11695 
ORDER ON REVIEW 

Lon N. B r y a n t , Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s , 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee C r a i n e ' s o r d e r t h a t : 
(1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a myocar
d i a l i n f a r c t i o n ; and (2) awarded c l a i m a n t an assessed a t t o r n e y f e e o f $9,286.64. 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t e x p e r i e n c e d c h e s t p a i n i n 1987. Subsequent t e s t r e s u l t s were 
n o r m a l . 

C l a i m a n t was an i n s u r a n c e salesman f o r t h e employer. On March 18, 1989, 
he s u f f e r e d a m y o c a r d i a l i n f a r c t i o n . There was no w o r k - r e l a t e d i n c i d e n t w h i c h 
preceded t h e m y o c a r d i a l i n f a r c t i o n . 

C l a i m a n t was under c o n s i d e r a b l e s t r e s s b r o u g h t on by work a c t i v i t i e s . 

CONCLUSIONS OF LAW AND OPINION 

Persuaded by t h e o p i n i o n o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , t h e Re f e r e e 
f o u n d t h a t c h r o n i c s t r e s s stemming from work a c t i v i t i e s was t h e major c o n t r i b u t 
i n g cause o f c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n . W i t h o u t r e a c h i n g a c o n c l u s i o n 
c o n c e r n i n g t h e e f f e c t o f s t r e s s on c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n , we r e v e r s e . 

C l a i m a n t argued t h a t h i s c o n d i t i o n was compensable as an o c c u p a t i o n a l 
d i s e a s e under f o r m e r 656.802(1). Because c l a i m a n t ' s l a s t exposure t o w o r k i n g 
c o n d i t i o n s i n v o l v i n g s t r e s s was March 17, 1989, h i s c l a i m i s a n a l y z e d under t h e 
o c c u p a t i o n a l d i s e a s e law which became e f f e c t i v e January 1, 1988. See Johnson v. 
SAIF, 78 Or App 143, r e v den 301 Or 240; P h i l i p V. B e r n i n q , 42 Van N a t t a 1193 
( 1 9 9 0 ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 (19 8 9 ) . 

C l a i m a n t argued t h a t h i s m y o c a r d i a l i n f a r c t i o n was caused by a s e r i e s o f 
s t r e s s f u l work e v e n t s and s h o u l d be compensable as an o c c u p a t i o n a l d i s e a s e . 
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We have r e c e n t l y , h e l d t h a t " t r a u m a t i c " as used i n f o r m e r 6 5 6 . 8 0 2 ( 1 ) ( c ) 
r e f e r s o n l y t o p h y s i c a l trauma, n o t p s y c h o l o g i c a l trauma. See Ronald V. 
D i c k s o n , 42 Van N a t t a 1102 (19 9 0 ) ; P h i l i p V. B e r n i n q , supra. A c c o r d i n g l y , 
c l a i m a n t ' s m y o c a r d i a l i n f a r c t i o n i s n o t compensable as h a v i n g been caused by a 
s e r i e s o f t r a u m a t i c e v e n t s under former 6 5 6 . 8 0 2 ( 1 ) ( c ) . 

F u r t h e r m o r e , c l a i m a n t ' s d i s e a s e d i d n o t r e s u l t from exposure t o substances 
i n c l u d e d i n former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , and i s t h e r e f o r e n o t compensable under 
t h a t s u b s e c t i o n . I d . 

I n a d d i t i o n , p u r s u a n t t o former 6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) , t o e s t a b l i s h an 
o c c u p a t i o n a l d i s e a s e , c l a i m a n t must e s t a b l i s h t h a t : (1) he has a m e n t a l o r emo
t i o n a l d i s o r d e r which i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community; (2) t h e d i s o r d e r r e q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l i n g ; (3) t h e 
m e n t a l d i s o r d e r was due t o employment c o n d i t i o n s which were r e a l and o b j e c t i v e ; 
(4) such employment c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g e n v i 
ronment; and (5) t h e evide n c e i s c l e a r and c o n v i n c i n g t h a t , t h e m e n t a l d i s o r d e r 
a r o s e o u t o f and i n t h e course o f employment. 

W h i l e t h e r e i s evide n c e t h a t c l a i m a n t s u f f e r e d f r o m a c o m p u l s i v e p e r s o n a l 
i t y d i s o r d e r , t h e r e i s no evidence l i n k i n g t h e p e r s o n a l i t y d i s o r d e r t o employ
ment c o n d i t i o n s . Moreover, t h e r e i s no evidence t h a t c l a i m a n t ' s d i s o r d e r con
t r i b u t e d t o t h e m y o c a r d i a l i n f a r c t i o n . T h e r e f o r e , c l a i m a n t has n o t e s t a b l i s h e d 
a compensable o c c u p a t i o n a l d i s e a s e c l a i m under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) and ( 2 ) . 

F i n a l l y , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Hedmann, o p i n e d t h a t c l a i m a n t 
was s u f f e r i n g f r o m c h r o n i c s t r e s s r e l a t e d t o h i s work a c t i v i t i e s . Hedmann con
c l u d e d t h e j o b r e l a t e d s t r e s s was t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s 
March 1988 m y o c a r d i a l i n f a r c t i o n . 

C l a i m a n t has o n l y proven t h a t he e x p e r i e n c e d s t r e s s due t o h i s w o r k i n g 
c o n d i t i o n s . " S t r e s s , " i n and o f i t s e l f , i s n o t a c o n d i t i o n w h i c h i s g e n e r a l l y 
r e c o g n i z e d as a "mental d i s o r d e r . " See Ronald V. D i c k s o n , s u p r a ; Sharon 
S c h e t t l e r , 42 Van N a t t a 2540 (1990). Because t h e absence o f a r e c o g n i z e d m e n t a l 
o r e m o t i o n a l d i s o r d e r r e l a t e d t o w o r k i n g c o n d i t i o n s i s d e t e r m i n a t i v e , we do n o t 
address t h e r e m a i n i n g elements f o r e s t a b l i s h i n g a s t r e s s - r e l a t e d o c c u p a t i o n a l 
d i s e a s e . 

S i n c e we have d e t e r m i n e d t h a t c l a i m a n t ' s m y o c a r d i a l c o n d i t i o n i s n o t com
p e n s a b l e , we need n o t address whether t h e Referee's a t t o r n e y f e e award t o 
c l a i m a n t was e x c e s s i v e . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 10, 1990 i s r e v e r s e d . The s e l f - i n s u r e d 
e m ployer's d e n i a l i s r e i n s t a t e d and up h e l d . The Referee's award o f a $9,286.64 
a t t o r n e y f e e i s r e v e r s e d . 

Board Member C r i d e r concurring: 

Were I w r i t i n g on a c l e a n s l a t e , I would have conclu d e d t h a t f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) , r a t h e r t h a n ( l ) ( b ) , governed c o m p e n s a b i l i t y o f p h y s i c a l c o n d i 
t i o n s a l l e g e d l y caused by c h r o n i c w orkplace s t r e s s . See Ronald V. D i c k s o n , 42 
Van N a t t a 1102, 1109 ( d i s s e n t i n g o p i n i o n o f Member Mye r s ) . And I would have 
a f f i r m e d t h e Referee's o r d e r which found t h e c l a i m compensable. I am n o t w r i t 
i n g on a c l e a n s l a t e . T h e r e f o r e , t h e r e b e i n g no e v i d e n c e t h a t w o r k p l a c e s t r e s s 
caused a m e n t a l d i s o r d e r which i n t u r n caused t h e m y o c a r d i a l i n f a r c t i o n , t h i s 
r e s u l t i s c o m p e l l e d by t h e Board's d e c i s i o n i n Ronald V. D i c k s o n , 42 Van N a t t a 
1102 ( 1 9 9 0 ) . 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD G. BAILEY, Claimant 

WCB Case No. 89-17403 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
Davis & Bo s t w i c k , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i v e s l e y ' s o r d e r w h i c h : (1) i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y 
award f r o m 60 p e r c e n t (10.8 degrees) f o r c l a i m a n t ' s l e f t g r e a t t o e and 7 p e r c e n t 
(.28 d e grees) f o r l o s s o f each o f c l a i m a n t ' s f o u r o t h e r t o e s o f h i s l e f t f o o t as 
awarded by D e t e r m i n a t i o n Order, t o 19 p e r c e n t (25.65 degrees) f o r l o s s o f use o r 
f u n c t i o n o f c l a i m a n t ' s l e f t f o o t i n a d d i t i o n t o 7 p e r c e n t (.28 degrees) f o r each 
o f c l a i m a n t ' s second, t h i r d , f o u r t h and f i f t h t o e s ; and (2) awarded 6 p e r c e n t 
(19.2 d e grees) unscheduled permanent d i s a b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n whereas t h e D e t e r m i n a t i o n Order awarded no d i s a b i l i t y f o r a p s y c h o l o g 
i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f sched
u l e d and uns c h e d u l e d permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

W i t h t h e . e x c e p t i o n o f t h e l a s t sentences i n t h e second p a r a g r a p h on page 
two r e g a r d i n g t h e p e r c e n t a g e o f d i s a b i l i t y f o r c l a i m a n t ' s p s y c h i a t r i c c o n d i t i o n , 
we adopt t h e Refer e e ' s " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t has s u f f e r e d from Raynaud's d i s e a s e s i n c e c h i l d h o o d . (Ex. 5 - 1 ) . 
Raynaud's d i s e a s e i s a gangrene c o n d i t i o n which f o l l o w s a l o c a l i n f l a m m a t i o n . 
P h y s i c i a n s n o t e d t h a t c l a i m a n t ' s t o e s were p u r p l e on November 12, 1988 and i n 
May 1989. (Ex. 5-1, 6-3). C l a i m a n t ' s h y p e r t e n s i o n and Raynaud's phenomena a r e 
no t r e l a t e d t o h i s i n j u r y . (Ex. 8-1). 

On November 30, 1988, c l a i m a n t ' s range o f a n k l e m o t i o n was l i m i t e d . (Ex. 
6-2). C l a i m a n t ' s a n k l e and f o o t , s e p a r a t e from h i s t o e s , were t r e a t e d f o r 
r e s i d u a l problems stemming from t h e i n j u r y . (Ex. 6-5). Dr. W o o l p e r t , o r t h o p e 
d i s t , examined c l a i m a n t on May 27, 1989, note d d i s c o l o r a t i o n and s c a r r i n g a t t h e 
base o f c l a i m a n t ' s t o e s on t h e dorsum, and f u r t h e r n o t e d t h a t Dr. S t r e i t z r e 
l e a s e d c l a i m a n t t o r e t u r n t o l i g h t d u t y work i n March 1989, and fo u n d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y . (Ex. 6-2). 

Dr.. S t r e i t z , o r t h o p e d i s t , t r e a t e d c l a i m a n t i n t h e h o s p i t a l and f o r a w h i l e 
a f t e r c l a i m a n t was d i s c h a r g e d u n t i l c l a i m a n t changed p h y s i c i a n s and Dr. Sacks, 
i n t e r n i s t , became h i s t r e a t i n g p h y s i c i a n . ( T r . 1 8 ) . 

Dr. Sacks r e f e r r e d c l a i m a n t t o Dr. M i d d l e k a u f f , p s y c h i a t r i s t , f o r t h e 
" p s y c h o l o g i c a l a f f e c t from h i s i n j u r y . " (Ex. 13-1). Nine days a f t e r t h e a c c i 
d e n t , Dr. M i d d l e k a u f f examined c l a i m a n t , who was s t i l l h o s p i t a l i z e d f r o m t h e 
compensable t o e i n j u r y . Dr. M i d d l e k a u f f diagnosed a d j u s t m e n t d i s o r d e r , 
depressed t y p e . (Ex. 5A). 

Cl a i m a n t was fou n d m e d i c a l l y s t a t i o n a r y on June 2, 1989 and h i s c l a i m 
c l o s e d on August 23, 1989. (Ex. 1 0 ) . 

C l a i m a n t ' s f o o t s w e l l s up t o h i s a n k l e c h r o n i c a l l y . ( T r . 2 3 ) . C l a i m a n t 
has r e t u r n e d t o h i s u s u a l and customary work. ( T r . 3 3 ) . 
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C o n c l u d i n g t h a t c l a i m a n t s u s t a i n e d a c h r o n i c f o o t c o n d i t i o n and a p a r t i a l 
l o s s o f p l a n t a r s e n s a t i o n as a r e s u l t o f h i s compensable i n j u r y , t h e Referee 
c o n v e r t e d t o e v a l u e s under t h e " s t a n d a r d s " t o f o o t v a l u e s , c i t i n g f o r m e r OAR 
436-35-180, and i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y o v e r t h a t 
awarded by t h e D e t e r m i n a t i o n Order. The s e l f - i n s u r e d employer argues t h a t 
c l a i m a n t has n o t s u s t a i n e d h i s burden t o show a c a u s a l c o n n e c t i o n between t h e 
f o o t c o n d i t i o n (as opposed t o merely t h e t o e s ) and h i s compensable i n j u r y . The 
employer argues t h a t c l a i m a n t ' s f o o t c o n d i t i o n i s r e l a t e d t o c l a i m a n t ' s p r e 
e x i s t i n g h y p e r t e n s i o n and Raynaud's phenomenon. A d d i t i o n a l l y , t h e employer 
argues t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f schedul e d permanent d i s a b i l 
i t y i n excess o f t h a t awarded by t h e D e t e r m i n a t i o n Order. 

C o m p e n s a b i l i t y o f Ankle/Foot C o n d i t i o n 

C l a i m a n t bears t h e burden o f p r o v i n g by a preponderance o f t h e e v i d e n c e 
t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o t h e d i s a b i l i t y o f h i s f o o t 
and a n k l e c o n d i t i o n and h i s need f o r m e d i c a l t r e a t m e n t . Hutcheson v. Weyer
haeuser, 288 Or 51, 56 (19 7 9 ) . The compensable i n j u r y need n o t be t h e s o l e 
cause o r most s i g n i f i c a n t cause o f t h e need f o r t r e a t m e n t , b u t only, a m a t e r i a l 
c o n t r i b u t i n g cause. Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or 
App 694, 698 ( 1 9 8 7 ) . 

C l a i m a n t t e s t i f i e d t h a t h i s whole f o o t s w e l l s up t o h i s a n k l e . Both Drs. 
Sacks and Woo l p e r t s p e c i f i c a l l y a t t r i b u t e t h e c h r o n i c s w e l l i n g o f c l a i m a n t ' s 
f o o t and a n k l e t o t h e November 11, 1988 i n j u r y . There i s no c o n t r a r y o p i n i o n . 
C l a i m a n t has met h i s burden t o show t h a t t h e s w e l l i n g o f h i s f o o t i s compensably 
r e l a t e d t o t h e November 11, 1988 i n d u s t r i a l i n j u r y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent d i s a b i l i t y , ORS 
656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a 
t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010(1). 

Because c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on August 23, 
1989, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e t h a t d a t e i n r a t i n g c l a i m a n t ' s perma
ne n t d i s a b i l i t y . Former OAR 436-35-001 e t seg. I n t h e p r e s e n t case, f o r m e r 
OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y . 

D i s a b i l i t i e s i n t h e t o e s a r e n o t c o n v e r t e d t o f o o t v a l u e s , r e g a r d l e s s o f 
t h e number o f t o e s i n v o l v e d , u n l e s s t h e f o o t i s a l s o i m p a i r e d . Former OAR 436-
3 5 - 1 3 0 ( 3 ) . C l a i m a n t t e s t i f i e d t h a t h i s f o o t c h r o n i c a l l y s w e l l s up t o h i s a n k l e 
e s p e c i a l l y a f t e r s t a n d i n g on h i s f e e t a t work. Drs. Sacks and W o o l p e r t n o t e 
t h a t c l a i m a n t ' s a n k l e and f o o t s w e l l p e r i o d i c a l l y and c o r r e l a t e t h e s w e l l i n g 
c o n d i t i o n t o t h e t o e c o n d i t i o n . We conclude t h a t c l a i m a n t i s e n t i t l e d t o 5 p e r 
c e n t d i s a b i l i t y f o r l o s s o f r e p e t i t i v e use o f h i s l e f t f o o t due t o t h e c h r o n i c 
s w e l l i n g . Former OAR 436-35-010(7). 

The Referee concluded t h a t c l a i m a n t had a l s o s u s t a i n e d p a r t i a l l o s s o f 
p l a n t a r s e n s a t i o n o f h i s l e f t f o o t . We d i s a g r e e . There a r e no m e d i c a l f i n d i n g s 
o f l o s s o f p l a n t a r s e n s a t i o n and c l a i m a n t ' s t e s t i m o n y i s vague r e g a r d i n g such a 
l o s s o f s e n s a t i o n . F u r t h e r m o r e , Dr. Woolpert s p e c i f i c a l l y n o t e s t h a t c l a i m a n t 
t o l d him t h a t he d i d n o t have numbness or t i n g l i n g . A c c o r d i n g l y , we co n c l u d e 
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t h a t c l a i m a n t has f a i l e d t o p r o v e e n t i t l e m e n t t o a v a l u e f o r l o s s o f p l a n t a r 
s e n s a t i o n o f t h e l e f t f o o t . 

G r e at Toe 

The R e f e r e e found c l a i m a n t was e n t i t l e d t o a v a l u e o f 60 p e r c e n t f o r h i s 
l e f t g r e a t t o e . We d i s a g r e e . 

C l a i m a n t has r e t a i n e d 10 degrees f l e x i o n i n t h e i n t e r p h a l a n g e a l j o i n t o f 
t h e g r e a t t o e f o r a v a l u e o f 30 p e r c e n t l o s s o f use. Former OAR 4 3 6 - 3 5 - 1 5 0 ( 1 ) . 
(Exs. 6-5, 9 ) . 

C l a i m a n t has r e t a i n e d 20 degrees p l a n t a r f l e x i o n i n t h e m e t a t a r s o p h a 
l a n g e a l j o i n t o f t h e g r e a t t o e f o r a v a l u e o f 7 p e r c e n t . Former OAR 436-35-
1 5 0 ( 5 ) . (Exs. 6-5, 9 ) . 

The m u l t i p l e i m p a i r m e n t s o f c l a i m a n t ' s g r e a t t o e are 
combined, n o t added, f o r a t o t a l r a t i n g o f 35 p e r c e n t . Former OAR 436-35-
1 5 0 ( 7 ) . 

Second Through F i f t h Toes 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o a v a l u e o f 7 p e r c e n t f o r 
each t o e . 

No r a t i n g i s g i v e n f o r l o s s o f m o t i o n i n t h e d i s t a l i n t e r p h a l a n g e a l j o i n t . 
o f t h e second t h r o u g h f i f t h t o e s except i n t h e case o f a n k y l o s i s . Former OAR 
436-35-160(1). There i s no evidence c l a i m a n t has s u s t a i n e d a n k y l o s i s o f t h e DIP 
j o i n t o f h i s second t h r o u g h f i f t h t o e s o f h i s l e f t f o o t . 

Each t o e i s r a t e d i n d i v i d u a l l y . Former OAR 4 3 6 - 3 5 - 1 6 0 ( 9 ) ( a ) . 

C l a i m a n t has r e t a i n e d 20 degree o f p l a n t a r f l e x i o n i n t h e m e t a t a r s o p h a 
l a n g e a l j o i n t s o f t h e second t h r o u g h f i f t h t o e s o f h i s l e f t f o o t f o r a v a l u e o f 
7 p e r c e n t f o r each t o e . Former OAR 436-35-160(7). (Ex. 9 ) . 

C o n v e r s i o n o f Toe Values t o Foot Values 

Each t o e i s c o n v e r t e d t o t h e f o o t s e p a r a t e l y and t h e n t h e c o n v e r t e d v a l u e s 
a r e added. Former OAR 436-35-180(3). 

C l a i m a n t has s u s t a i n e d a 35 p e r c e n t l o s s o f use o f h i s g r e a t t o e f o r a 
c o n v e r t e d v a l u e o f 6 p e r c e n t loss- o f use o r f u n c t i o n o f h i s l e f t f o o t . Former 
OAR 43 6 - 3 5 - 1 8 0 ( 2 ) . 

C l a i m a n t has s u s t a i n e d a 7 p e r c e n t l o s s o f use o f each o f h i s second 
t h r o u g h f i f t h t o e s f o r a c o n v e r t e d f o o t v a l u e o f .23 p e r c e n t f o r each t o e and a 
t o t a l o f .92 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s l e f t f o o t . Former OAR 436-
3 5 - 1 8 0 ( 3 ) . 

The t o t a l c o n v e r t e d v a l u e from t o e s t o f o o t i s 6.92 p e r c e n t w h i c h i s com
b i n e d w i t h t h e 5 p e r c e n t v a l u e f o r l o s s o f r e p e t i t i v e use o f c l a i m a n t ' s l e f t 
f o o t f o r a t o t a l o f 11.6 p e r c e n t . Former OAR 4 3 6 - 3 5 - 1 6 0 ( 9 ) ( b ) . T h i s v a l u e i s 
rounded up t o t h e n e x t whole number w i t h t h e r e s u l t t h a t c l a i m a n t i s e n t i t l e d t o 
12 p e r c e n t permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h i s l e f t f o o t . 
Former OAR 436-35-010(6). 
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Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y . The d e t e r m i n a t i o n o f permanent p a r t i a l d i s 
a b i l i t y under t h e " s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s 
a s s i g n e d by t h e " s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and 
i m p a i r m e n t . Once e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n a r e added and 
t h e sum i s m u l t i p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f 
t h o s e two f i g u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r i m p a i r m e n t t o y i e l d 
t h e p e r c e n t a g e o f unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
280. 

Because c l a i m a n t has r e t u r n e d t o h i s u s u a l and customary work no v a l u e i s 
g i v e n f o r a d a p t a b i l i t y . Former OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . Because t h e a d a p t a b i l i t y 
f a c t o r i s a m u l t i p l i e r and t h e v a l u e i n t h i s case i s 0, c l a i m a n t ' s age and edu
c a t i o n a r e n o t f a c t o r e d i n t h e " s t a n d a r d s " c a l c u l a t i o n s . 

Former OAR 436-35-400(1) r e q u i r e s t h e p s y c h o l o g i c a l c o n d i t i o n t o be d i a g 
nosed by a p s y c h i a t r i s t o r p s y c h o l o g i s t as a permanent c o n d i t i o n . The s e l f -
i n s u r e d employer argues t h a t c l a i m a n t ' s c o n d i t i o n i s n o t permanent. We 
d i s a g r e e . 

C l a i m a n t has s u s t a i n e d an i n j u r y - r e l a t e d p s y c h o l o g i c a l c o n d i t i o n — an 
a d j u s t m e n t d i s o r d e r , depressed t y p e . Claimant was m e d i c a l l y s t a t i o n a r y on 
August 23, 1989 and t h a t f a c t i s u n d i s p u t e d . " M e d i c a l l y s t a t i o n a r y " means no 
t h a t no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d f r o m m e d i c a l 
t r e a t m e n t o r t h e passage o f t i m e . A f t e r c l a i m a n t became m e d i c a l l y s t a t i o n a r y , 
Dr. M i d d l e k a u f f i n d i c a t e d t h a t c l a i m a n t had c o n t i n u i n g p s y c h o l o g i c a l i m p a i r m e n t . 
F u r t h e r m o r e , c l a i m a n t has c o n t i n u e d t o r e c e i v e p s y c h o l o g i c a l t r e a t m e n t s i n c e 
c l a i m c l o s u r e . Dr. M i d d l e k a u f f hoped t h a t a t some i n d e f i n i t e t i m e i n t h e f u t u r e 
c l a i m a n t w o u ld n o t have any p s y c h i a t r i c impairment. We do n o t c o n s i d e r t h e doc
t o r ' s hope i n c o n s i s t e n t w i t h a f i n d i n g t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
i s permanent. We concl u d e from t h e r e c o r d as a whole, t h a t c l a i m a n t ' s m e n t a l 
d i s a b i l i t y i s permanent under former OAR 436-35-400. 

Former OAR 436-35-400(4) a l l o w s an impairment v a l u e f o r a permanent s t a t e 
o f m e n t a l d i s o r d e r diagnosed by a p s y c h i a t r i s t o r p s y c h o l o g i s t t h a t causes a 
l o s s o f f u n c t i o n due t o a n x i e t y r e a c t i o n s and/or d e p r e s s i v e r e a c t i o n s . Dr. 
M i d d l e k a u f f s t a t e d t h a t c l a i m a n t ' s d e p r e s s i o n i n t e r f e r e s w i t h h i s j o b p e r f o r 
mance " a t t i m e s " and r a t e d c l a i m a n t ' s d i s a b i l i t y i n t h e 0-6 p e r c e n t range. We 
c o n c l u d e f r o m Dr. M i d d l e k a u f f ' s d e s c r i p t i o n o f c l a i m a n t ' s c o n d i t i o n t h a t 
c l a i m a n t ' s c o n d i t i o n f a l l s i n t o t h e c l a s s 1 range f o r a v a l u e o f 3 p e r c e n t 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 4 3 6 - 3 5 - 4 0 0 ( 4 ) ( a ) ( B ) . 

ORDER 

The Referee's o r d e r d a t e d January 16, 1990 i s m o d i f i e d . I n l i e u o f t h e 
Re f e r e e ' s i n c r e a s e d award o f scheduled permanent d i s a b i l i t y and i n l i e u o f t h e 
D e t e r m i n a t i o n Order's award o f scheduled permanent d i s a b i l i t y , c l a i m a n t i s 
awarded 12 p e r c e n t (16.2 degrees) scheduled permanent d i s a b i l i t y f o r l o s s o f use 
o r f u n c t i o n o f h i s l e f t f o o t . I n l i e u o f t h e Referee's award o f unscheduled 
permanent d i s a b i l i t y , c l a i m a n t i s awarded 3 p e r c e n t (9.6 degrees) f o r c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . C l a i m a n t ' s a t t o r n e y f e e i s a d j u s t e d a c c o r d i n g l y . 
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I n t h e M a t t e r o f t h e Compensation o f 
EDWIN L. CARSON, Claimant 
WCB Case No. 89-08904 
ORDER OF ABATEMENT 

Davi d Schieber ( S a i f ) , Defense A t t o r n e y 

The Board has r e c e i v e d t h e SAIF C o r p o r a t i o n ' s M o t i o n f o r Abatement and 
R e c o n s i d e r a t i o n o f our Order on Review d a t e d January 23, 1991. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s abat e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n t e n days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s 
m a t t e r w i l l be t a k e n under advisement. 

I T IS SO ORDERED. \ 

Fe b r u a r y 2 1 , 1991 C i t e as 43 Van N a t t a 352 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NOLA M. CHRESTENSEN, Claimant 

WCB Case No. 89-21448 
ORDER ON REVIEW 

Welch, e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Myzak's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s c u r r e n t low back c o n d i t i o n . 
On r e v i e w , t h e i s s u e s a r e t h e p r o c e d u r a l p r o p r i e t y o f t h e d e n i a l , c o m p e n s a b i l i t y 
and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t , " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t f e l t a p u l l i n her lower back w h i l e l i f t i n g boxes a t work on 
November 2 1 , 1988. Her c l a i m f o r a n o n d i s a b l i n g low back s t r a i n was a c c e p t e d on 
December 27, 1988. (Ex. 3 ) . 

P o s t - i n j u r y x - r a y s r e v e a l e d e a r l y d e g e n e r a t i v e changes i n t h e f a c e t s a t 
L4-5, as w e l l as m i n i m a l o s t e o p h y t i c changes a t L3-4. (Ex. 5 ) . 

I n August 1989, c l a i m a n t f e l l i n her y a r d and e x p e r i e n c e d an a c u t e o n s e t 
o f p a i n i n her l e f t l e g . ( T r . 8 ) . 

On October 19, 1989, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f c l a i m a n t ' s 
lumbar c a n a l s t e n o s i s a t L3-4-5 and a s s o c i a t e d a n t e r o l i s t h e s i s o f L4 on L5 w i t h 
cauda e q u i n a compression. The d e n i a l s t a t e d t h a t c l a i m a n t ' s c u r r e n t need f o r 
t r e a t m e n t f o r t h e s e c o n d i t i o n s was not r e l a t e d t o her acce p t e d lumbar s t r a i n , 
nor t o her work a c t i v i t i e s f o r t h e i n s u r e d . (Ex. 1 6 ) . 

C l a i m a n t had o c c a s i o n a l minor back problems p r i o r t o her i n d u s t r i a l 
i n j u r y . (Ex. 8-2, T r . 9, 13, 1 4 ) . She has d i a b e t e s . 

C l a i m a n t ' s s t e n o s i s a t L3-4-5 and a n t e r o l i s t h e s i s o f L4 on L5 a r e se p a r a 
b l e f r o m her compensable low back s t r a i n . 
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We adopt t h e Referee's "Opinion and Con c l u s i o n s o f Law" on t h e m e r i t s , 
w i t h t h e f o l l o w i n g comment r e g a r d i n g t h e p r o c e d u r a l p r o p r i e t y o f t h e d e n i a l . 

C l a i m a n t d i d n o t o b j e c t t o t h e d e n i a l on p r o c e d u r a l grounds a t h e a r i n g . 
On r e v i e w , she argues t h a t t h e i n s u r e r i m p r o p e r l y d e n i e d t h e a c c e p t e d c o n d i t i o n 
w h i l e t h e c l a i m was s t i l l open. The i n s u r e r responds t h a t i t a c c e p t e d o n l y t h e 
i n j u r y , n o t c l a i m a n t ' s p r e e x i s t i n g c o n d i t i o n , and t h a t c l a i m a n t ' s a c c e p t e d lum
b a r s t r a i n d i d n o t worsen her p r e e x i s t i n g d e g e n e r a t i v e d i s e a s e . We agree w i t h 
t h e i n s u r e r . 

We a r e r e l u c t a n t t o c o n s i d e r t h e n e w l y - r a i s e d p r e c l o s u r e d e n i a l i s s u e , 
because c o m p e n s a b i l i t y was f u l l y l i t i g a t e d a t h e a r i n g . However, t h e C o u r t o f 
Appeals has h e l d t h a t a p a r t i a l d e n i a l o f a p r e v i o u s l y a c c e p t e d i n s e p a r a b l e 
c o n d i t i o n may n o t i s s u e w h i l e t h e c l a i m i s s t i l l open. G u e r r e r o v. S t a v t o n 
Canning Co., 92 Or App 209, 212 (1988). A l t h o u g h t h e Supreme C o u r t ' s h o l d i n g i n 
Bo i s e Cascade Corp. v. Katzenbach, 307 Or 391, 394 ( 1 9 8 9 ) , c a s t s doubt on t h e 
c o n t i n u e d v a l i d i t y o f t h e Guerrero d o c t r i n e , we c o n s i d e r c l a i m a n t ' s argument. 

An i n s u r e r may n o t deny f u r t h e r r e s p o n s i b i l i t y f o r any c o n d i t i o n a r i s i n g 
f r o m t h e a c c e p t e d c l a i m w h i l e t h e c l a i m i s i n open s t a t u s and b e f o r e t h e e x t e n t 
o f t h e a c c e p t e d c o n d i t i o n has been det e r m i n e d p u r s u a n t t o t h e s t a t u t o r y p r o c e 
d u r e s f o r c l a i m c l o s u r e . R o l l e r v. Weyerhaeuser Co. , 67 Or App 583, a m p l i f i e d 
68 Or App 743, r e v den 297 Or 601 (1984); S a f s t r o m v. R i e d e l I n t e r n a t i o n a l , 
I n c . , 65 Or App 728 (19 8 3 ) . However, t h e Supreme C o u r t ' s h o l d i n g i n Katzenbach. 
s u p r a , i n d i c a t e s t h a t a p r e c l o s u r e p a r t i a l d e n i a l i s p r o c e d u r a l l y p e r m i s s i b l e 
where no one " a u t h o r i z e d t o do so" has found t h e w o r k e r ' s two c o n d i t i o n s t o be 
i n s e p a r a b l e . Katzenbach a t 394. 

I n t h i s case, we are persuaded by t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Z i v i n , 
n e u r o l o g i s t . A f t e r r e v i e w i n g c l a i m a n t ' s x - r a y s and t r e a t m e n t r e c o r d s , Z i v i n 
c o n s i d e r e d a v a r i e t y o f p o t e n t i a l causes f o r c l a i m a n t ' s c u r r e n t need f o r t r e a t 
ment, i n c l u d i n g d i a b e t e s - r e l a t e d neuropathy and i m p a i r e d b a l a n c e , v a s c u l a r 
c l a u d i c a t i o n , d e g e n e r a t i v e d i s c d i s e a s e and t h e 1988 i n j u r y . He con c l u d e d t h a t 
t h e i n j u r y a f f e c t e d c l a i m a n t ' s back muscles, b u t n o t her s p i n e . (Ex. 21-8-9). 

Z i v i n a l s o o p i n e d t h a t c l a i m a n t ' s d i f f u s e h y p e r r e f l e x i a — l o s s o f r e 
f l e x e s i n t h e l e g s and p a t t e r n o f sensory impairment a t t h e f e e t and low e r l e g s 
— i s p r o b a b l y a t t r i b u t a b l e t o p e r i p h e r a l neuropathy caused by her d i a b e t e s . 
(Ex. 1 8 - 8 ) . I n a d d i t i o n , he concluded t h a t c l a i m a n t ' s f a l l a t home was l i k e l y 
due t o a c o m b i n a t i o n o f her d e g e n e r a t i v e d i s c d i s e a s e and i m p a i r e d p r o p r i o c e p 
t i v e ( b a l a n c i n g ) f u n c t i o n s , a g a i n r e l a t e d t o her d i a b e t e s r a t h e r t h a n t h e work 
i n j u r y . ( I d . ) I n t h i s r e g a r d , he note d t h a t c l a i m a n t m a n i f e s t s symptoms whi c h 
i n d i c a t e t h a t h er b a l a n c i n g a b i l i t i e s are i m p a i r e d due t o h e r d i a b e t e s . (Ex. 
21-25-26). 

Z i v i n a l s o o p i n e d t h a t c l a i m a n t ' s symptoms s u g g e s t i n g c l a u d i c a t i o n o f t h e 
cauda e q u i n a — where p a i n and numbness o f t h e l e g s d e velops w i t h w a l k i n g -- are 
n o t n e c e s s a r i l y caused by nerve r o o t compression. N o t i n g t h a t symptoms o f 
v a s c u l a r c l a u d i c a t i o n a r e v e r y s i m i l a r t o th o s e o f c l a u d i c a t i o n o f cauda e q u i n a , 
Z i v i n was u n w i l l i n g t o a t t r i b u t e c l a i m a n t ' s symptoms t o her i n j u r y , r a t h e r t h a n 
t o v a s c u l a r i n s u f f i c i e n c y . 

Z i v i n ' s w e l l - r e a s o n e d o p i n i o n i s based on a t h o r o u g h r e v i e w o f c l a i m a n t ' s 
h i s t o r y and c l e a r l y a n a l y z e s c l a i m a n t ' s v a r i o u s c o n d i t i o n s s e p a r a t e l y . Inasmuch 
as no o t h e r m e d i c a l o p i n i o n c o n s i d e r s t h e m u l t i p l e p o t e n t i a l causes f o r c l a i m 
a n t ' s c u r r e n t symptoms, we are persuaded by Z i v i n ' s e x p e r t a n a l y s i s . We con
c l u d e t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s se p a r a b l e from, and u n r e l a t e d t o , her 
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a c c e p t e d lumbar s t r a i n . T h e r e f o r e , t h e i n s u r e r ' s d e n i a l was b o t h p r o c e d u r a l l y 
and s u b s t a n t i v e l y p r o p e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1990 i s a f f i r m e d . 

F e b r u a r y 2 1 , 1991 C i t e as 43 Van N a t t a 354 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUDITH A. GAIDOSH, Claimant 

WCB Case Nos. 89-24097 & 89-20149 
ORDER ON REVIEW 

Parker & Bush, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f m e d i c a l s e r v i c e s r e l a t e d t o her c u r r e n t neck and 
upper back c o n d i t i o n . On r e v i e w , t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f Fa c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's Co n c l u s i o n s o f Law and O p i n i o n , w i t h t h e 
e x c e p t i o n o f t h e Referee's c o n c l u s i o n p e r t a i n i n g t o a r e q u i r e d showing o f 
p r o g r e s s i n o r d e r f o r c h i r o p r a c t i c s e r v i c e s t o be r e a s o n a b l e and nece s s a r y . We 
agree t h a t a showing o f p r o g r e s s o r evidence t h a t t h e s e r v i c e s e n a b l e d c l a i m a n t 
t o r e t u r n t o work (see e.g. West v. SAIF, 74 Or App 317, 321 (1 9 8 5 ) ) goes t o t h e 
w e i g h t o f whether o r n o t such s e r v i c e s a r e rea s o n a b l e and necessary. However, 
e v i d e n c e o f p r o g r e s s i s n o t r e q u i r e d i n every case i n o r d e r f o r c h i r o p r a c t i c 
c a r e t o be compensable. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1990 i s a f f i r m e d . 

F e b r u a r y 2 1 . 1991 C i t e as 43 Van N a t t a 354 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ASHANTI HUSAIN, Claimant 
WCB Case No. 88-21312 

ORDER ON RECONSIDERATION 
H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 

Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

On December 12, 1990 we i s s u e d an Order o f Abatement s t a t i n g t h a t we had 
d e c i d e d t o r e c o n s i d e r our Order on Review d a t e d November 14, 1990. I n o u r i n i 
t i a l o r d e r , we r e v e r s e d Referee Tenenbaum's o r d e r s e t t i n g a s i d e t h e A p r i l 19, 
1988 D e t e r m i n a t i o n Order as premature, and we r e i n s t a t e d and m o d i f i e d t h e D e t e r 
m i n a t i o n Order t o award 10 p e r c e n t (15 degrees) scheduled permanent d i s a b i l i t y 
f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o r e a r m / w r i s t . 
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I t has now come t o our a t t e n t i o n t h a t , p u r s u a n t t o Referee Tenenbaum's 
o r d e r , t h e c l a i m was r e c l o s e d and a h e a r i n g h e l d on t h a t c l o s u r e b e f o r e Referee 
S c h u l t z . I n an o p i n i o n i s s u e d November 13, 1989, Referee S c h u l t z awarded 5 pe r 
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f c l a i m a n t ' s 
l e f t f o r e a r m / w r i s t . 

On r e c o n s i d e r a t i o n , t h e SAIF C o r p o r a t i o n contends t h a t c l a i m a n t ' s award 
s h o u l d be o f f s e t by t h e 5 p e r c e n t scheduled permanent p a r t i a l d i s a b i l i t y awarded 
by R e f e r e e S c h u l t z . We agree. 

R e f e r e e S c h u l t z r a t e d c l a i m a n t ' s permanent d i s a b i l i t y as i t e x i s t e d i n 
November 1989, a f t e r t h e c l a i m had been r e c l o s e d subsequent t o Ref e r e e 
Tenenbaum's o r d e r w h i c h s e t a s i d e t h e A p r i l 1988 D e t e r m i n a t i o n Order. Since our 
November 14, 1990 o r d e r r e i n s t a t e s t h e A p r i l 1988 D e t e r m i n a t i o n Order, Referee 
S c h u l t z ' s o r d e r and permanent d i s a b i l i t y award become a n u l l i t y and a r e o f no 
e f f e c t . Thus, our o r d e r r e p r e s e n t s t h e t o t a l award f o r t h i s c l a i m . 

C l a i m a n t i s , t h e r e f o r e , awarded a t o t a l o f 10 p e r c e n t s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t f o r e a r m . SAIF may o f f s e t 
permanent p a r t i a l d i s a b i l i t y p r e v i o u s l y p a i d under Referee S c h u l t z ' s o r d e r 
a g a i n s t t h e compensation awarded under t h i s o r d e r . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o 
exceed $3,800, w i t h o u t r e g a r d t o t h e o f f s e t . See OAR 439-15-055; 438-15-085. 

A c c o r d i n g l y , on r e c o n s i d e r a t i o n , as amended h e r e i n , we adhere t o and r e 
p u b l i s h o u r November 14, 1990 o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f 
app e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 

Fe b r u a r y 2 1 , 1991 . C i t e as 43 Van N a t t a 355 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ANITA F. SALTMARSH, Claimant 

WCB Case No. 89-23267 
ORDER ON REVIEW 

Bl a c k , Chapman & Webber, Cla i m a n t A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t a f f i r m e d a 
D e t e r m i n a t i o n Order award o f 5 p e r c e n t (16 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back i n j u r y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" and " U l t i m a t e F i n d i n g o f F a c t " 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

C l a i m a n t ' s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) v a l u e d u r i n g t h e 
t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r i n g was a 6, f o r w o r k i n g as a s e c r e t a r y / 
r e c e p t i o n i s t . She has a degree i n a c c o u n t i n g from Trend Business C o l l e g e . 
C l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t i s n o t w o r k i n g as a r e s u l t o f her i n j u r y . She i s ca p a b l e o f p e r 
f o r m i n g l i g h t work. She s u f f e r s from permanent l o s s o f lumbar range o f m o t i o n 
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and f r o m a c h r o n i c c o n d i t i o n which l i m i t s r e p e t i t i v e use o f her back. These 
l i m i t a t i o n s a r e due t o her compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n o f t h e Referee's " O p i n i o n " , as s e t f o r t h on pages 2 
and 3, and t h e f i r s t two sentences on page 4, c o n c l u d i n g t h a t , under t h e s t a n 
d a r d s , c l a i m a n t i s e n t i t l e d t o 22 p e r c e n t unscheduled permanent d i s a b i l i t y . 

The E v a l u a t i o n S e c t i o n , i n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l 
i t y , d e t e r m i n e d t h a t c l a i m a n t was e n t i t l e d t o 25 p e r c e n t unscheduled permanent 
d i s a b i l i t y under t h e s t a n d a r d s . Then, a f t e r c o n s i d e r i n g a p r i o r 20 p e r c e n t 
permanent d i s a b i l i t y award, reduced c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r her c u r r e n t i n j u r y t o 5 p e r c e n t , which was awarded by t h e D e t e r m i n a 
t i o n Order. (Ex. 3 ) . 

The R e f e r e e , i n making h i s d e t e r m i n a t i o n o f t h e e x t e n t o f c l a i m a n t ' s p e r 
manent d i s a b i l i t y r e s u l t i n g f rom her c u r r e n t i n j u r y , f ound c l a i m a n t e n t i t l e d t o 
22 p e r c e n t unscheduled permanent d i s a b i l i t y under t h e s t a n d a r d s . He t h e n con
s i d e r e d t h e " p r i o r award," reduced c l a i m a n t ' s award by 17 p e r c e n t , and a f f i r m e d 
t h e D e t e r m i n a t i o n Order award o f 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 

C l a i m a n t contends t h e Referee e r r e d i n a l l o w i n g an o f f s e t f o r a p r i o r d i s 
a b i l i t y award under ORS 656.222. We agree. 

The o n l y e v i d e n c e i n t h e r e c o r d r e g a r d i n g a p r i o r permanent d i s a b i l i t y 
award i n c l u d e s a n o t a t i o n on t h e E v a l u a t i o n D i v i s i o n ' s worksheet s t a t i n g "20 
p e r c e n t p r e v i o u s l y r e c e i v e d i n Standard F i r e I n s u r a n c e , c l a i m number 
E42CC2494553, o f f s e t i n t h i s c l a i m . 5 p e r c e n t now due," and a s t a t e m e n t on t h e 
September 2 1 , 1989 D e t e r m i n a t i o n Order p r o v i d i n g t h a t , "your p r e v i o u s d i s a b i l 
i t y , p a s t r e c e i p t o f money f o r such d i s a b i l i t y , and t h e combined e f f e c t s o f y o u r 
i n j u r i e s have been c o n s i d e r e d i n t h i s award." (Exs. 3 and 4 ) . The o n l y o t h e r 
e v i d e n c e r e g a r d i n g p r i o r problems was c l a i m a n t ' s t e s t i m o n y t h a t she had had 
problems w i t h h er back b e f o r e t h e March 1989 compensable i n j u r y . ( T r . 7 ) . 

G e n e r a l l y , t h e c r i t e r i o n f o r r a t i n g unscheduled permanent d i s a b i l i t y i s 
t h e l o s s o f e a r n i n g c a p a c i t y due t o t h e i n j u r y i n i s s u e , w h i c h i s " d e t e r m i n e d by 
t h e e x t e n t o f d i s a b i l i t y compared t o t h e worker b e f o r e such i n j u r y and w i t h o u t 
such d i s a b i l i t y . " See former ORS 656.214(5); See a l s o ORS 656.222. 

The C o u r t o f Appeals has h e l d , however, t h a t a p p l i c a t i o n o f ORS 656.222 ". 
. . i s l i m i t e d t o subsequent awards f o r scheduled d i s a b i l i t y . " C i t y o f P o r t l a n d 
v. D u c k e t t , 104 Or App 318 (1990) (Emphasis i n o r i g i n a l ) ; But see Thomason v. 
SAIF, 73 Or App 319 ( 1 9 8 5 ) ; Cascade S t e e l R o l l i n g M i l l s v. M a d r i l , 57 Or App 
398 ( 1 9 8 2 ) . 

T h e r e f o r e , even assuming t h a t t h e p r i o r back i n j u r y a b o u t " w h i c h c l a i m a n t 
t e s t i f i e d r e s u l t e d i n t h e e a r l i e r d i s a b i l i t y award, such an award w o u l d have 
been an uns c h e d u l e d permanent d i s a b i l i t y award. On t h a t b a s i s , an o f f s e t p u r 
suant t o ORS 656.222 would be i n a p p r o p r i a t e . D u c k e t t , s u p r a; But see Thomason, 
s u p r a ; M a d r i l , s u p r a. 

Former ORS 656.214(5) r e q u i r e s t h a t unscheduled permanent d i s a b i l i t y due 
t o a compensable i n j u r y be d e t e r m i n e d by comparing t h e worker b e f o r e such i n j u r y 
and w i t h o u t such d i s a b i l i t y . Thus, under former ORS 656 . 2 1 4 ( 5 ) , an i n j u r e d 
w o r k e r i s e n t i t l e d t o t h a t unscheduled permanent d i s a b i l i t y w h i c h r e s u l t s f r o m 
t h e i n j u r y i n q u e s t i o n . However, t h e worker i s n o t e n t i t l e d t o be d o u b l y com
pe n s a t e d f o r a permanent l o s s o f e a r n i n g c a p a c i t y which would have r e s u l t e d f r o m 
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t h e i n j u r y i n q u e s t i o n , b u t which had a l r e a d y been produced by an e a r l i e r a c c i 
d e n t and compensated by a p r i o r award. Mary A. Vo g e l a a r , 42 Van N a t t a 2846 
( 1 9 9 0 ) ; Lawrence W. S c o t t , 40 Van N a t t a 1721 ( 1 9 8 8 ) . F u r t h e r m o r e , t h e p r i n c i p l e 
e s t a b l i s h e d by fo r m e r ORS 656.214(5) a p p l i e s e q u a l l y whether a s e r i e s o f a c c i 
d e n t s i n v o l v e s i n j u r y t o t h e same o r d i f f e r e n t unscheduled p a r t s o f t h e body. 
See e.g. J e r r y R. M i l l e r , 42 Van N a t t a 571 (1 9 9 0 ) ; Mary A. V o g e l a a r , 42 Van 
N a t t a 2846 ( 1 9 9 0 ) ; A l b e r t a M,. Lakey, 43 Van N a t t a 30 (1 9 9 1 ) . 

A f t e r our de novo r e v i e w o f t h e r e c o r d , p a r t i c u l a r l y c l a i m a n t ' s t e s t i m o n y , 
we c o n c l u d e t h a t , more l i k e l y t h a n n o t , a l l o f c l a i m a n t ' s i m p a i r m e n t i s due t o 
her c u r r e n t compensable i n j u r y . T h e r e f o r e , we f i n d t h a t a l l o f t h e 22 p e r c e n t 
u n s c h e d u l e d permanent d i s a b i l i t y d e t e r m i n e d under t h e " s t a n d a r d s " i s due t o t h e 
compensable i n j u r y and t h a t none 'Of t h i s award r e p r e s e n t s permanent d i s a b i l i t y 
w h i c h was p r e s e n t p r i o r t o t h e compensable i n j u r y . C onsequently, we f i n d t h a t 
t h e R e f e r e e e r r e d i n o f f s e t t i n g t h e 20 p e r c e n t award under t h e p r i o r c l a i m 
a g a i n s t c l a i m a n t ' s c u r r e n t unscheduled permanent d i s a b i l i t y award as c a l c u l a t e d 
under t h e " s t a n d a r d s . " A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o 22 
p e r c e n t unscheduled permanent d i s a b i l i t y f o r her l o s t e a r n i n g c a p a c i t y r e s u l t i n g 
f r o m h e r c u r r e n t compensable back i n j u r y . 

ORDER 

The Referee's o r d e r d a t e d A p r i l 25, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order and Referee's award, c l a i m a n t i s awarded 17 p e r c e n t (54.4 
degrees) unscheduled permanent d i s a b i l i t y , f o r a t o t a l o f 22 p e r c e n t (70.4 
degrees) unscheduled permanent d i s a b i l i t y a r i s i n g f rom her compensable low back 
i n j u r y . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. 

F e b r u a r y 2 1 , 1991 C i t e as 43 Van N a t t a 357 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THANH T. THI, Claimant 

WCB Case Nos.- 89-14663, 89-11538, 89-14662 & 89-13253 
ORDER ON REVIEW 

H o l l a n d e r & Lebenbaum, Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Rankin, e t a l . , Defense A t t o r n e y s 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e D a v i s ' o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s aggrava
t i o n c l a i m f o r h i s low back c o n d i t i o n a f t e r May 8, 1989; and (2) u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s "new i n j u r y c l a i m " f o r t h e same c o n d i t i o n 
a f t e r t h e same d a t e . On r e v i e w , t h e i s s u e i s r e s p o n s i b i l i t y . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. We r e v i e w de novo. 

The R eferee was c o r r e c t i n i n i t i a l l y a s s i g n i n g SAIF t h e b u rden o f p r o o f on 
t h e q u e s t i o n o f r e s p o n s i b i l i t y . However, s i n c e he found a d i s c r e t e i n j u r y a t 
t h e second employment, L i b e r t y ' s i n s u r e d , t h e burden would t h e n s h i f t t o t h e 
l a s t employer, L i b e r t y ' s i n s u r e d . L i n d a L. Wise, 42 Van N a t t a 115 ( 1 9 9 0 ) . 
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F u r t h e r , t h i s s h i f t i n t h e burden o f p r o o f i s o n l y d i s p o s i t i v e when t h e 
ev i d e n c e i s i n e q u i p o i s e . Here, t h e evidence was not i n e q u i p o i s e as t h e Ref
eree f o u n d as a f a c t t h a t t h e u n d e r l y i n g c o n d i t i o n had worsened as a r e s u l t o f 
t h e i n c i d e n t a t L i b e r t y N orthwest's i n s u r e d . Thus, we agree w i t h t h e R e f e r e e ' s 
r e a s o n i n g and c o n c l u s i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 25, 1990 i s a f f i r m e d . 

F e b r u a r y 2 1 , 1991 C i t e as 43 Van N a t t a 358 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES D. WATSON, Claimant 
WCB Case No. 89-25066 

ORDER ON REVIEW 
M a r t i n McKeown, Claimant A t t o r n e y 

Cowling & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t i n c r e a s e d 
c l a i m a n t ' s u n scheduled permanent d i s a b i l i t y f o r h i s neck i n j u r y f r o m 15 p e r c e n t 
(48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 18 p e r c e n t (57.6 d e g r e e s ) . 
On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e R e f e r e e 
a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e 
D i r e c t o r f o r t h e Department o f In s u r a n c e and Finance p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283(7). S p e c i f i c a l l y , t h e Referee a p p l i e d f o r m e r 
OAR 436-35-000 e t seq, whi c h were e f f e c t i v e a t t h e t i m e o f t h e November 28, 1989 
D e t e r m i n a t i o n Order. See former OAR 438-10-005; 438-10-010. These a r e t h e 
r u l e s w h i c h we a p p l y as w e l l . I d . Because i t i s u n d i s p u t e d t h a t c l a i m a n t had 
r e t u r n e d t o work a t h i s r e g u l a r j o b , c l a i m a n t ' s d i s a b i l i t y i s d e t e r m i n e d on t h e 
b a s i s o f i m p a i r m e n t o n l y . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) ; 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) ; and 
4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
fr o m 15 p e r c e n t t o 18 p e r c e n t . Claimant agrees t h a t t h e D e t e r m i n a t i o n Order 
award was i n s u f f i c i e n t . He contends, however, t h a t t h e Referee's c a l c u l a t i o n o f 
h i s i m p a i r m e n t n e g l e c t e d s e v e r a l f a c t o r s . 

C l a i m a n t f i r s t seeks a d d i t i o n a l d i s a b i l i t y f o r l o s s o f s t r e n g t h due t o 
a l l e g e d n e r v e damage. He r e l i e s on Dr. Freeman's c l o s i n g r e p o r t o f Oct o b e r 23, 
1989, i n w h i c h he r e p o r t e d t h a t " [ a t ] t h i s p o i n t i n t i m e he i s m e d i c a l l y s t a 
t i o n a r y w i t h a minimal/moderate d i s a b i l i t y secondary t o h i s f u s i o n and ne r v e 
r o o t i n j u r y t h a t b r o u g h t about t h e same." '(Ex. 1 9 ) . I n h i s a p p e l l a n t ' s b r i e f , 
c l a i m a n t c o n c l u d e s t h a t " t h e r e i s a l o s s o f s t r e n g t h here and, a t minimum, i t 
s h o u l d be w o r t h 10 p e r c e n t . " We d i s a g r e e . 

Former OAR 436-35-350(4) a l l o w s an award o f unscheduled d i s a b i l i t y f o r 
" [ i ] i n j u r i e s t o s p i n a l nerve p l e x u s w i t h r e s u l t e d l o s s o f s t r e n g t h . " However, 
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Dr. Freeman's c o n c l u s i o n , upon which c l a i m a n t r e l i e s , i s u n e x p l a i n e d and n o t 
s u p p o r t e d by t h e m e d i c a l evidence. Claimant has never been d i a g n o s e d w i t h 
a c t u a l n e r v e damage. Dr. Freeman h i m s e l f e x p l i c i t l y d e s c r i b e d h i s d i a g n o s i s 
and o b s e r v a t i o n s d u r i n g s u r g e r y and never mentioned any permanent n e u r o l o g i c a l 
i m p a i r m e n t . (Exs. 10-12). Moreover, t h e r e i s no ment i o n o f any r e s i d u a l nerve 
damage i n t h e m e d i c a l e v i d e n c e f o l l o w i n g s u r g e r y . (Exs. 13, 16, 1 9 ) . 

A f t e r o ur de novo r e v i e w o f t h e r e c o r d , we conclu d e t h a t Dr. Freeman's 
s t a t e m e n t i s n e i t h e r w e l l - r e a s o n e d nor based on t h e m e d i c a l r e c o r d . Conse
q u e n t l y , we g i v e i t l i t t l e w e i g h t . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . We 
f i n d t h a t h i s s t a t e m e n t was not made as a d i a g n o s i s , b u t r a t h e r as a g e n e r a l 
c l o s i n g remark a l l u d i n g t o c l a i m a n t ' s p e r s u a s i v e m e d i c a l problems. 

C l a i m a n t n e x t d i s p u t e s t h e Referee's c a l c u l a t i o n o f i m p a i r m e n t o r s p i n a l 
f i n d i n g s r e l a t i n g t o h i s s u r g e r i e s . He f i r s t contends t h a t he i s e n t i t l e d t o a 
5, n o t a 4, p e r c e n t v a l u e f o r each o f h i s two d i s k e c t o m i e s . C l a i m a n t i s c o r 
r e c t . A laminectomy w i t h a s i n g l e discectomy i s r a t e d a t 5 p e r c e n t . Former 
OAR 436-35-350(2). 

C l a i m a n t f u r t h e r contends t h a t he i s e n t i t l e d t o a 10, n o t a 5, p e r c e n t 
v a l u e f o r t h e f u s i o n o f t h r e e c e r v i c a l v e r t e b r a e . We d i s a g r e e . 

The r a t i n g s f o r a n k y l o s i s i n t h e sp i n e ( s p i n a l f u s i o n ) , a r e f i g u r e d w i t h 
a n k y l o s i s i n t h e p o s i t i o n o f 0 degrees, which i s r e f e r r e d t o as t h e " f a v o r a b l e " 
o r " n e u t r a l " p o s i t i o n . I f t h e a n k y l o s i s i s i n any o t h e r p o s i t i o n , i t i s c o n s i d 
e r e d " u n f a v o r a b l e . " A " f a v o r a b l e " s p i n a l f u s i o n o f 3 c e r v i c a l d i s c s i s r a t e d a t 
5 p e r c e n t , w h i l e a s i m i l a r " u n f a v o r a b l e " f u s i o n i s r a t e d a t 10 p e r c e n t . Former 
OAR 436-35-350(3). Here, t h e r e i s no evidence t h a t t h e a n k y l o s i s i s i n any 
o t h e r p o s i t i o n t h a n 0 degrees. Thus, we conclude t h a t c l a i m a n t i s e n t i t l e d o n l y 
t o a r a t i n g o f 5 p e r c e n t . 

When t h e impairment v a l u e s f o r c l a i m a n t ' s d i s k e c t o m i e s and f u s i o n a r e com
b i n e d , t h e sum i s 14.26 p e r c e n t . See former OAR 436-35-360(11). When t h a t 
v a l u e i s combined w i t h t h e u n c o n t e s t e d impairment v a l u e o f 5 p e r c e n t f o r h i s 
range o f m o t i o n l o s s and r e p e t i t i v e a c t i v i t y l i m i t a t i o n s , c l a i m a n t ' s t o t a l im
p a i r m e n t v a l u e i s 18.55 p e r c e n t . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t 
h i g h e r whole p e r c e n t a g e . Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s 
a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 19 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t the' r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 

The R eferee concluded t h a t n e i t h e r p a r t y had e s t a b l i s h e d t h a t c l a i m a n t ' s 
d i s a b i l i t y i s g r e a t e r o r l e s s t h a n t h a t i n d i c a t e d by t h e s t a n d a r d s . A f t e r o ur 
de novo r e v i e w o f t h e r e c o r d , we agree. 

ORDER 

The Referee's o r d e r d a t e d May 10, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
D e t e r m i n a t i o n Order and Referee's awards, c l a i m a n t i s awarded 1 p e r c e n t (3.2 
degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 
19 p e r c e n t (60.8 degrees) unscheduled permanent d i s a b i l i t y f o r a neck i n j u r y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , p a y a b l e d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l 
a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
DERWIN W. WILSON, Claimant 

And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
ERSKINE-DELOE, Noncomplying Employer 
WCB Case Nos. 89-17526 & 89-09948 

ORDER OF DISMISSAL 
M i c h a e l B. Dye, Claimant A t t o r n e y 
M i c h a e l L. B r a n t , Defense A t t o r n e y 

S a i f L e g a l Department, Defense A t t o r n e y 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r t h a t 
s e t a s i d e a D i r e c t o r ' s o r d e r i n s o f a r as i t found c l a i m a n t t o be a s u b j e c t 
w o r k e r . We r e v i e w t h e r e q u e s t t o de t e r m i n e whether we have j u r i s d i c t i o n o v e r 
t h e m a t t e r . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n and s u b j e c t i v i t y . We d i s 
miss f o r l a c k o f j u r i s d i c t i o n . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

The a l l e g e d noncomplying employer r e q u e s t e d a h e a r i n g c o n c e r n i n g t h e 
Department's Order o f Noncompliance. T h i s h e a r i n g r e q u e s t was acknowledged as 
WCB Case No. 89-09948. I n a d d i t i o n , c l a i m a n t r e q u e s t e d a h e a r i n g , s e e k i n g 
p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d d i s c o v e r y v i o l a t i o n . T h i s r e q u e s t 
was acknowledged as WCB Case No. 89-17526. The r e q u e s t s were c o n s o l i d a t e d f o r 
h e a r i n g . 

At commencement o f t h e h e a r i n g , c l a i m a n t w i t h d r e w h i s h e a r i n g r e q u e s t 
c o n c e r n i n g t h e d i s c o v e r y v i o l a t i o n . The h e a r i n g proceeded on t h e q u e s t i o n o f 
whether c l a i m a n t was a s u b j e c t worker f o r purposes o f noncompliance. F o l l o w i n g 
h e a r i n g , t h e Ref e r e e i s s u e d an o r d e r c o n c l u d i n g t h a t c l a i m a n t was a n o n s u b j e c t 
w o r k e r . The Department's Order on Noncompliance was m o d i f i e d . I n a d d i t i o n , 
c l a i m a n t ' s h e a r i n g r e q u e s t i n WCB Case No. 89-17526 was d i s m i s s e d . 

The R e f e r e e ' s f i n d i n g s and c o n c l u s i o n s were c o n t a i n e d i n one o r d e r , w h i c h 
c a r r i e d b o t h WCB Case numbers. Claimant r e q u e s t e d Board r e v i e w w i t h i n 30 days 
o f t h e Re f e r e e ' s o r d e r . The a l l e g e d noncomplying employer s u b s e q u e n t l y moved 
f o r an o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r Board r e v i e w on t h e grounds t h a t 
c l a i m a n t l a c k e d s t a n d i n g t o r e q u e s t r e v i e w . We de n i e d t h e m o t i o n . Derwin W. 
W i l s o n ( u n p u b l i s h e d o r d e r d a t e d A p r i l 13., 1990) . 

ULTIMATE FINDING OF FACT 

The o n l y i s s u e c o n t e s t e d a t t h e December 21, 1989 h e a r i n g was t h e D e p a r t 
ment's noncompliance o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

I f any p a r t y r e q u e s t s a h e a r i n g on a Proposed and F i n a l Order r e g a r d i n g 
n oncompliance, t h e Board a p p o i n t s a Referee t o h o l d a h e a r i n g . ORS 6 5 6 . 7 4 0 ( 4 ) . 
When a Re f e r e e i s s u e s an o r d e r c o n c e r n i n g a D i r e c t o r ' s o r d e r o f noncompliance o r 
any o t h e r m a t t e r s u n r e l a t e d t o a c l a i m , t h e Referee's o r d e r becomes a f i n a l 
o r d e r o f t h e D i r e c t o r and must be appealed d i r e c t l y t o t h e C o u r t o f Ap p e a l s . 
ORS 656.183.480(1), ( 2 ) ; Denise K. Rodriguez, 40 Van N a t t a 1788 ( 1 9 8 8 ) . When an 
o r d e r d e c l a r i n g a person t o be a noncomplying employer i s c o n t e s t e d a t t h e same 
h e a r i n g as a m a t t e r c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 656.283 and 656.704, t h e 
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r e v i e w t h e r e o f s h a l l be as p r o v i d e d f o r a m a t t e r c o n c e r n i n g a c l a i m . ORS 
6 5 6 . 7 4 0 ( 4 ) ( c ) . M a t t e r s c o n c e r n i n g a c l a i m a re t h o s e m a t t e r s i n w h i c h a worker's 
r i g h t t o r e c e i v e compensation, o r t h e amount t h e r e o f , a r e d i r e c t l y i n i s s u e . 
ORS 6 5 6 . 7 0 4 ( 3 ) . 

Here, c l a i m a n t ' s r e q u e s t f o r h e a r i n g r a i s i n g p e n a l t i e s and a t t o r n e y f e e s 
was c o n s o l i d a t e d w i t h t h e a l l e g e d noncomplying employer's r e q u e s t f o r h e a r i n g 
c h a l l e n g i n g t h e D i r e c t o r ' s noncompliance o r d e r . C l a i m a n t ' s r e q u e s t f o r h e a r i n g 
r a i s e d m a t t e r s c o n c e r n i n g a c l a i m . However, f o r j u r i s d i c t i o n a l p u r p o s e s , t h e 
p r o p e r i n q u i r y i s n o t which i s s u e s were r a i s e d by a r e q u e s t f o r h e a r i n g . I n 
t h i s r e g a r d , ORS 6 5 6 . 7 4 0 ( 4 ) ( c ) p r o v i d e s : 

"When an o r d e r d e c l a r i n g a person t o be a noncom
p l y i n g employer i s c o n t e s t e d a t t h e same h e a r i n g as 
a m a t t e r c o n c e r n i n g a c l a i m p u r s u a n t t o ORS 656.283 
and 656.704, t h e r e v i e w t h e r e o f s h a l l be as p r o 
v i d e d f o r a m a t t e r c o n c e r n i n g a c l a i m . " (Emphasis 
s u p p l i e d ) . 

C l a i m a n t w i t h d r e w h i s r e q u e s t f o r h e a r i n g a t commencement o f t h e h e a r i n g . 
Thus, i t cannot be s a i d t h a t a m a t t e r c o n c e r n i n g a c l a i m was c o n t e s t e d a t t h e 
h e a r i n g . R a t h e r , t h e o n l y i s s u e a c t u a l l y c o n t e s t e d a t h e a r i n g was s u b j e c t i v i t y 
f o r purposes o f d e c i d i n g t h e noncompliance i s s u e . Because no m a t t e r c o n c e r n i n g 
a c l a i m was c o n t e s t e d a t t h e same h e a r i n g as t h e noncompliance i s s u e , t h e Board 
does n o t have j u r i s d i c t i o n over c l a i m a n t ' s appeal o f t h e Ref e r e e ' s o r d e r . See 
L a r r y J. P o w e l l , 42 Van N a t t a 1594 (1990) (Board l a c k s j u r i s d i c t i o n o v e r appeal 
where c o m p e n s a b i l i t y , i n t h e form o f SAIF's c l a i m acceptance, r a i s e d as i s s u e i n 
h e a r i n g r e q u e s t b u t o n l y noncompliance c o n t e s t e d a t h e a r i n g ) . 

W h i l e t h e Referee's o r d e r language a l s o d i s m i s s e d c l a i m a n t ' s h e a r i n g r e 
q u e s t i n WCB Case No. 89-17526, t h a t does n o t a l t e r our c o n c l u s i o n . The f a c t 
r e m ains t h a t no i s s u e c o n c e r n i n g a c l a i m was c o n t e s t e d a t h e a r i n g . Rather, o n l y 
noncompliance was a c t u a l l y c o n t e s t e d a t t h e h e a r i n g . See W i l l i s N. W e l t z , 43 
Van N a t t a 110 (1991) (Referee's o r d e r which g r a t u i t o u s l y d i r e c t e d SAIF t o con
t i n u e t o p r o c e s s c l a i m does not i n v o l v e m a t t e r c o n c e r n i n g a c l a i m where o n l y 
noncompliance c o n t e s t e d by t h e p a r t i e s . ) To t h e e x t e n t our p r i o r o r d e r d e n y i n g 
t h e a l l e g e d noncomplying employer's m o t i o n t o d i s m i s s suggests a d i f f e r e n t con
c l u s i o n , we disavow t h a t h o l d i n g . 

I t i s r e g r e t t a b l e t h a t t h e Referee's s t a t e m e n t o f appea l r i g h t s may have 
m i s l e d t h e p a r t i e s . However, our j u r i s d i c t i o n i s s t a t u t o r y and an i n c o r r e c t 
s t a t e m e n t o f appeal r i g h t s cannot expand o r c o n t r a c t t h e j u r i s d i c t i o n . See Gary 
O. Soderstrom, 35 Van N a t t a 1710 (1983). 

A c c o r d i n g l y , t h e r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA C. WOLD, Claimant 
WCB Case No. 89-03448 

ORDER ON REVIEW 
Ri c k W. R o l l , C laimant A t t o r n e y 

Kenneth P. R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r a m e n t a l d i s 
o r d e r ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y 
u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and p e n a l t i e s and 
r e l a t e d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t began w o r k i n g as a s a l e s c l e r k a t M i l l e r ' s F i s h Market i n March 
1988. She was f r i e n d l y and f l i r t a t i o u s w i t h customers and her employer, J i m 
M i l l e r . C l a i m a n t ' s p s y c h o l o g i c a l problems began i n l a t e September o r e a r l y 
October, when her b o y f r i e n d moved t o C a l i f o r n i a and c l a i m a n t p e r c e i v e d t h a t 
M i l l e r began s e x u a l l y h a r a s s i n g her. D u r i n g t h e f i r s t two weeks o f Oc t o b e r , 
c l a i m a n t f e l t a n x i o u s and a f r a i d . She stopped w o r k i n g on October.16, 1988 and 
l e f t Oregon t o j o i n her b o y f r i e n d i n C a l i f o r n i a , e x p e c t i n g t o r e t u r n t o her j o b 
i n two weeks. 

When c l a i m a n t r e t u r n e d around November 10, her j o b was no l o n g e r a v a i l a b l e 
due t o a s e a s o n a l slow down. M i l l e r suggested t h a t c l a i m a n t m i g h t work one day 
per week, when t h e r e was enough b u s i n e s s . Claimant d i d n o t r e t u r n t o work. She 
sought and o b t a i n e d unemployment b e n e f i t s , which were t e r m i n a t e d when M i l l e r r e 
p o r t e d t h a t c l a i m a n t l e f t work v o l u n t a r i l y . 

I n December 1988, c l a i m a n t sought p s y c h o l o g i c a l h e l p a t a c r i s i s c e n t e r . 
There, Dr. Vander W a l l diagnosed " d e p r e s s i o n secondary d i s t r e s s c r e a t e d by 
s e x u a l harassment" and c l a i m a n t began c o u n s e l i n g i n January 1989. 

Cl a i m a n t f i l e d a Workers' Compensation c l a i m on December 22, 1988; i t was 
d e n i e d on December 30. She a l s o f i l e d a c i v i l r i g h t s s u i t i n March 1989 and r e 
p o r t e d s e x u a l harassment t o t h e Employment D i v i s i o n i n May 1989. Her c o m p l a i n t s 
were f o u n d t o be u n s u b s t a n t i a t e d . 

Dr. Turco p e r f o r m e d a p s y c h i a t r i c e v a l u a t i o n on March 15, 1989. 

CONCLUSIONS OF LAW AND OPINION 

We a f f i r m and adopt t h e "Op i n i o n " o f t h e Referee, w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C o m p e n s a b i l i t y 

A t t h e o u t s e t , we n o t e t h a t we g e n e r a l l y d e f e r t o a Referee's d e t e r m i n a 
t i o n o f c r e d i b i l i t y , when i t i s based on t h e Referee's o p p o r t u n i t y t o o b s e r v e 
t h e w i t n e s s . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) . I n t h i s 
case, t h e Re f e r e e found n e i t h e r c l a i m a n t nor t h e employer t o be c r e d i b l e , based 
on t h e i r demeanor. On t h i s r e c o r d , we f i n d no reason t o d i s t u r b t h e n e g a t i v e 
c r e d i b i l i t y f i n d i n g and proceed t o t h e c a u s a t i o n i s s u e . 
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Because o f t h e m u l t i p l i c i t y o f p o t e n t i a l causes f o r c l a i m a n t ' s p s y c h o l o g i 
c a l p roblems i n t h i s case, r e s o l u t i o n o f t h e i s s u e r e q u i r e s e x p e r t m e d i c a l e v i 
dence. U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; Kassahn v. 
P u b l i s h e r s Paper Co., 76 Or App 105, 109 (1985). We r e l y on m e d i c a l o p i n i o n s 
w h i c h a r e w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . Somers v. SAIF. 77 
Or App 259 ( 1 9 8 6 ) . 

We g e n e r a l l y g i v e g r e a t w e i g h t t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , 
a b s e n t p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 
( 1 9 8 3 ) . Here, we f i n d such reasons. Dr. Vander W a l l , t r e a t i n g p s y c h o l o g i s t , 
r e p o r t e d c l a i m a n t ' s h i s t o r y t h a t " [ t ] h e s t r e s s o f t h e j o b caused her t o seek 
some t i m e o f f i n October. . . . " (Ex. 3 ) . Turco, on t h e o t h e r hand, r e p o r t e d 
t h a t c l a i m a n t l e f t work " t o be w i t h her b o y f r i e n d . " (Ex. 1 4 - 2 ) . There i s no 
i n d i c a t i o n t h a t Vander W a l l was aware t h a t t h e r e p o r t e d o n s e t o f c l a i m a n t ' s 
t r o u b l e s c o i n c i d e d w i t h her b o y f r i e n d ' s move t o C a l i f o r n i a . Vander W a l l con
c l u d e d t h a t " t h e r e were no o t h e r c o n t r i b u t i n g f a c t o r s [ o t h e r t h a n harassment a t 
w o r k ] , t o my knowledge, which c o u l d have caused t h e e m o t i o n a l u p h e a v a l . " (Ex. 
2 2 ) . Vander W a l l was p r e c l u d e d from c o n s i d e r i n g c l a i m a n t ' s p o t e n t i a l o f f - w o r k 
s t r e s s o r s , because c l a i m a n t a p p a r e n t l y d i d n o t t e l l him about her o f f - w o r k 
c i r c u m s t a n c e s . Inasmuch as Vander W a l l d i d not have a complete h i s t o r y , we 
a c c o r d h i s o p i n i o n no w e i g h t . Somers v. SAIF, supra. 

The o n l y o t h e r m e d i c a l evidence i s p r o v i d e d by Dr. Turco, p s y c h i a t r i s t , 
who e v a l u a t e d c l a i m a n t on March 15, 1989. Turco concl u d e d t h a t c l a i m a n t ' s p r o b 
lems were r e l a t e d t o harassment a t work — as she d e s c r i b e d i t t o him — " i f t h e 
s t o r y she i s t e l l i n g me i s e s s e n t i a l l y t r u t h f u l . " (Ex. 1 4 - 6 ) . 

As we have s t a t e d , we d e f e r t o t h e Referee's demeanor-based c r e d i b i l i t y 
f i n d i n g , w h i c h , i n t h i s case, c a s t s s e r i o u s doubt on c l a i m a n t ' s r e p o r t i n g . 
Under such c i r c u m s t a n c e s , we are not-persuaded by m e d i c a l e v i d e n c e r e g a r d i n g 
c a u s a t i o n w h i c h i s r e l i a b l e o n l y t o t h e e x t e n t t h a t c l a i m a n t ' s r e p o r t i n g i s 
r e l i a b l e . Because Turco's o p i n i o n i s e x p r e s s l y c o n d i t i o n e d on c l a i m a n t ' s t r u t h 
f u l n e s s , we a c c o r d i t no w e i g h t . We conclude t h a t t h e r e i s no p e r s u a s i v e e v i 
dence r e l a t i n g c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l problems t o her j o b . 

Assuming, w i t h o u t d e c i d i n g , t h a t M i l l e r ' s b e h a v i o r amounted t o s e x u a l 
harassment, we n e v e r t h e l e s s conclude, as d i d t h e Referee, t h a t c l a i m a n t has n o t 
pr o v e n by c l e a r and c o n v i n c i n g evidence t h a t t h e employer's cond u c t caused her 
c u r r e n t p s y c h o l o g i c a l problems. See former ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) ; R i l e y H i l l 
G e n e r a l C o n t r a c t o r I n c . v. Tandy Corp, 303 Or 390, 407 ( 1 9 8 7 ) . 

P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t has n o t proven t h a t t h e d e n i a l was u n r e a s o n a b l e . Moreover, even 
i f i t was u n r e a s o n a b l e , t h e r e are n e i t h e r "amounts t h e n due," upon w h i c h t o base 
a p e n a l t y , nor ev i d e n c e o f unreasonable r e s i s t a n c e t o t h e payment o f compensa
t i o n , t o s u p p o r t a r e l a t e d a t t o r n e y f e e . 

ORDER 

The Referee's o r d e r d a t e d March 26, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LINDA COITEUX, Claimant 
WCB Case No. 88-12642 

ORDER ON REVIEW 
Li n d a Love, Claimant A t t o r n e y 

J e r r y L a r k i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m , N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t d i s m i s s e d h er 
r e q u e s t f o r h e a r i n g on t h e i s s u e o f whether her March 1 1 , 1986 c l a i m was an 
a g g r a v a t i o n c l a i m t h a t s h o u l d have been c l o s e d by D e t e r m i n a t i o n Order r a t h e r 
t h a n by Board own m o t i o n o r d e r . On r e v i e w , t h e i s s u e s a r e r e s - j u d i c a t a and 
p e r f e c t i o n o f an a g g r a v a t i o n c l a i m . We r e i n s t a t e t h e h e a r i n g r e q u e s t , b u t do 
n o t f i n d t h a t c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " , w i t h t h e f o l l o w i n g c o r r e c t i o n s 
and s u p p l e m e n t a t i o n . 

C l a i m a n t ' s c l a i m was i n i t i a l l y c l o s e d on December 3, 1980; t h u s , h er 
a g g r a v a t i o n r i g h t s t e r m i n a t e d as o f December 3, 1985, n o t March 1 1 , 1985, as 
r e c i t e d i n t h e Referee's f i n d i n g s . 

Dr. Ordonez, c o n s u l t i n g n e u r o l o g i s t , examined c l a i m a n t on F e b r u a r y 8, 1985 
and on March 1 1 , 1985. The SAIF C o r p o r a t i o n r e c e i v e d Ordonez' r e p o r t on March 
18, 1985, b u t n e i t h e r accepted nor de n i e d t h e c l a i m p r i o r t o t h e t e r m i n a t i o n o f 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s . 

I n J a n uary 1986, c l a i m a n t f i l e d a r e q u e s t f o r h e a r i n g r e q u e s t i n g p e n a l t i e s 
and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o t i m e l y pay te m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s f o l l o w i n g a u t h o r i z a t i o n o f s u r g e r y . T h i s was t h e o n l y i s s u e a t hear
i n g . (Ex. 9A-2, 9B). By a September 18, 1986 s t i p u l a t i o n , SAIF agreed t o pay a 
p e n a l t y and a t t o r n e y f e e s f o r u n t i m e l y payment o f tem p o r a r y t o t a l d i s a b i l i t y . 
SAIF had v o l u n t a r i l y begun payment o f temporary d i s a b i l i t y p r i o r t o t h e s t i p u l a 
t i o n . C l a i m a n t ' s r e q u e s t f o r h e a r i n g , i n c l u d i n g a l l i s s u e s r a i s e d o r r a i s a b l e , 
was d i s m i s s e d . 

I n March 1987, SAIF r e q u e s t e d t h a t t h e Board c l o s e c l a i m a n t ' s c l a i m under • 
i t s own m o t i o n j u r i s d i c t i o n . (Ex. 1 3 ) . A copy o f t h e r e q u e s t was s e n t t o 
c l a i m a n t . I n an August 1987 own mo t i o n o r d e r , t h e Board c l o s e d t h e c l a i m and 
awarded t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from December 19, 1985 t h r o u g h J u l y 
17, 1987. 

Cl a i m a n t r e q u e s t e d r e c o n s i d e r a t i o n , o b j e c t i n g t o c l o s u r e by own m o t i o n 
o r d e r . 

On December 3 1 , 1987, t h e Board upheld i t s own m o t i o n c l o s u r e , s t a t i n g : 

"Assuming t h a t c l a i m a n t p e r f e c t e d an a g g r a v a t i o n 
c l a i m w i t h i n her s t a t u t o r y f i v e - y e a r a g g r a v a t i o n 
r i g h t s , we f i n d t h a t t h e c l a i m f o r a g g r a v a t i o n was 
encompassed w i t h i n t h e i s s u e s o f TTD and a u t h o r i z a 
t i o n f o r s u r g e r y which were r a i s e d i n c l a i m a n t ' s 
J a nuary 1986 r e q u e s t f o r h e a r i n g . A l l i s s u e s r a i s e d 
o r r a i s a b l e by t h i s h e a r i n g r e q u e s t were d i s m i s s e d 
w i t h p r e j u d i c e p u r s u a n t t o t h e p a r t i e s ' September 
1986 s t i p u l a t i o n . . . . Inasmuch as SAIF v o l u n t a r i l y 
reopened c l a i m a n t ' s c l a i m a f t e r her a g g r a v a t i o n 
r i g h t s had e x p i r e d , we conclude t h a t we had j u r i s 
d i c t i o n t o c l o s e t h e c l a i m p u r s u a n t t o ORS 656.278." 

C l a i m a n t d i d n o t appeal t h i s o r d e r t o t h e Court o f Appeals. 
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On J u l y 25, 1988, c l a i m a n t f i l e d a Request f o r H e a r i n g on t h e i s s u e o f 
whet h e r her March 1985 c l a i m s h o u l d have been c l o s e d by D e t e r m i n a t i o n Order. 
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FINDINGS OF ULTIMATE FACT 

The Referee had j u r i s d i c t i o n t o r u l e on c l a i m a n t ' s c l a i m t h a t she p e r 
f e c t e d an a g g r a v a t i o n c l a i m under ORS 656.273. 

C l a i m a n t ' s c o n d i t i o n had n o t worsened between t h e 1983 s t i p u l a t i o n and t h e 
1985 c l a i m f o r a g g r a v a t i o n . 

SAIF v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r m e d i c a l s e r v i c e s and p a i d 
t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s . 

CONCLUSIONS OF LAW AND OPINION 

The Referee s t a t e d t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was b a r r e d under 
t h e d o c t r i n e o f r e s j u d i c a t a because t h e Board, i n i t s 1987 own m o t i o n o r d e r , 
had p r e v i o u s l y d e c i d e d t h a t c l a i m a n t had waived her a g g r a v a t i o n c l a i m and t h a t 
c l a i m c l o s u r e was p r o p e r l y w i t h i n i t s own mo t i o n j u r i s d i c t i o n . The Referee con
c l u d e d t h a t he l a c k e d j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

C l a i m a n t contends t h a t because she p e r f e c t e d an a g g r a v a t i o n c l a i m p r i o r t o 
t h e e x p i r a t i o n o f her a g g r a v a t i o n r i g h t s , c l o s u r e o f her c l a i m was n o t p r o p e r l y 
w i t h i n t h e Board's own m o t i o n j u r i s d i c t i o n and, a c c o r d i n g l y , t h a t t h e Board's 
o r d e r i s n o t t h e law o f t h e case. She f u r t h e r contends t h a t r e s j u d i c a t a does 
n o t o p e r a t e t o p r e c l u d e c o n s i d e r a t i o n o f whether she had p e r f e c t e d her aggrava
t i o n c l a i m b e f o r e her a g g r a v a t i o n r i g h t s e x p i r e d because t h a t i s s u e was n o t 
r a i s e d o r r a i s a b l e a t t h e t i m e o f t h e September 1986 s t i p u l a t i o n . 

SAIF m a i n t a i n s t h a t t h e Referee c o r r e c t l y d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g f o r l a c k o f j u r i s d i c t i o n , c i t i n g David L. Waasdorp, 38 Van N a t t a 81 
( 1 9 8 6 ) , and Timothy Duqan, 39 Van N a t t a 388 (19 8 7 ) . SAIF f u r t h e r m a i n t a i n s t h a t 
c l a i m a n t ' s o n l y avenue t o appeal t h e Board's own m o t i o n o r d e r was t o t h e Court 
o f A p p e a l s . We d i s a g r e e w i t h SAIF and t h e Referee f o r t h e f o l l o w i n g reasons. 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s r e l i t i g a t i o n o f c l a i m s and i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h Clackamas School D i s t r i c t v. W h i t e , 305 Or 48, 
50, m o d i f i e d 305 Or 468 (1988). A c l a i m i s a t r a n s a c t i o n o r s e r i e s o f t r a n s a c 
t i o n s a r i s i n g f r o m t h e same s e t o f o p e r a t i v e f a c t s . Carr v. A l l i e d P l a t i n g Co., 
81 Or App 306, 310 (19 8 6 ) . Under t h e r e s j u d i c a t a d o c t r i n e o f " c l a i m p r e c l u 
s i o n , " l i t i g a t i o n o f a c l a i m o r cause o f a c t i o n t o f i n a l judgment p r e c l u d e s a 
subsequent a c t i o n between t h e same p a r t i e s on t h e same c l a i m o r any p a r t 
t h e r e o f . C a r r v. A l l i e d P l a t i n g , supra a t 309; Restatement (Second) o f Judg
ments, S e c t i o n s 17-19, 24 (1982). Under t h e d o c t r i n e o f " i s s u e p r e c l u s i o n , " i f 
a c l a i m i s l i t i g a t e d t o f i n a l judgment, t h e d e c i s i o n on a p a r t i c u l a r i s s u e o r 
d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t a c t i o n between t h e same 
p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e judgment. N o r t h Clackamas 
School D i s t r i c t , supra a t 53.. A Referee's o r d e r a p p r o v i n g a s t i p u l a t i o n and 
d i s m i s s i n g a c l a i m a n t ' s r e q u e s t f o r h e a r i n g i s a "judgment" w i t h i n t h e meaning 
o f t h e above r u l e s . See ORS 656.289(4); P r o c t o r v. SAIF, 68 Or App 333, 335-36 
( 1 9 8 4 ) ; Ronald G. H i l l . 37 Van N a t t a 14, 15 (19 8 5 ) . 

P r e c l u s i v e E f f e c t o f 1986 S t i p u l a t i o n 

The s u b j e c t o f t h e 1986 s t i p u l a t i o n was c l a i m a n t ' s e n t i t l e m e n t t o p e n a l 
t i e s and a t t o r n e y fees f o r l a t e payment o f temporary t o t a l d i s a b i l i t y b e n e f i t s . 
The i s s u e o f t h e t i m e l i n e s s o f her a g g r a v a t i o n c l a i m was n o t l i t i g a t e d . Conse
q u e n t l y , t h a t i s s u e was not p r e c l u d e d under t h e d o c t r i n e o f i s s u e p r e c l u s i o n . 
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We n e x t t u r n t o c l a i m p r e c l u s i o n by t h e s t i p u l a t i o n . C l a i m a n t w a i v e d her 
r i g h t t o c l o s u r e o f her c l a i m by D e t e r m i n a t i o n Order o n l y i f she i n t e n d e d t o 
w a i v e t h a t r i g h t when she s i g n e d t h e s t i p u l a t i o n . See D a v i d M. M a r v i n , 42 Van 
N a t t a 1778 ( 1 9 9 0 ) . As n o t e d above, t h e c l a i m which was t h e s u b j e c t o f t h e 
September 1986 s t i p u l a t i o n was SAIF's f a i l u r e t o commence t e m p o r a r y t o t a l d i s 
a b i l i t y payments when c l a i m a n t was h o s p i t a l i z e d f o r s u r g e r y . The s t i p u l a t i o n 
d i d n o t address whether t h e c l a i m s h o u l d l a t e r be c l o s e d by t h e Board, as an own 
m o t i o n c l a i m , o r by E v a l u a t i o n , as an a g g r a v a t i o n c l a i m . The p r e c l u s i v e e f f e c t 
o f t h e s t i p u l a t i o n was l i m i t e d by agreement o f t h e p a r t i e s t o a l l i s s u e s r a i s e d 
o r r a i s a b l e i n c o n n e c t i o n w i t h t h e c l a i m f o r temporary d i s a b i l i t y c ompensation. 
C l a i m a n t had n o t r e q u e s t e d own m o t i o n opening o f t h e c l a i m . SAIF's March 1987 
l e t t e r t o t h e Board, some months subsequent t o t h e September 1986 s t i p u l a t i o n , 
s e r v e d as t h e i n i t i a l n o t i c e t o c l a i m a n t t h a t SAIF b e l i e v e d her c l a i m w o uld be 
c o n s i d e r e d under own m o t i o n . The c l o s u r e i t s e l f d i d n o t i s s u e u n t i l August 
1987. Thus, t h e d i s p u t e c o n c e r n i n g t h e p r o p e r p r o c e d u r e a t c l a i m c l o s u r e had 
n o t a r i s e n a t t h e t i m e o f t h e September 1986 s t i p u l a t i o n . C o n s e q u e n t l y , i t was 
n e i t h e r r a i s e d nor r a i s a b l e a t t h a t t i m e . 

F u r t h e r m o r e , c l a i m a n t ' s c l a i m f o r temporary t o t a l d i s a b i l i t y d i d n o t i s s u e 
f r o m t h e same s e t o f o p e r a t i v e f a c t s as t h e c l a i m t h a t an a g g r a v a t i o n o c c u r r e d 
and was p e r f e c t e d b e f o r e t h e e x p i r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s . C l a i m 
a n t ' s e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s depended on when she 
became t o t a l l y d i s a b l e d due t o t h e worsening. Her e n t i t l e m e n t t o c l o s u r e by 
D e t e r m i n a t i o n Order, on t h e o t h e r hand, depended on when t h i s c l a i m f o r aggrava
t i o n was f i l e d and when t h e worsening o c c u r r e d . For t h i s r e a s o n , we do n o t con
s t r u e t h e s t i p u l a t i o n t o bar t h e c u r r e n t l i t i g a t i o n . Tana L. W i l s o n , 40 Van 
N a t t a 476 ( 1 9 8 8 ) . 

P r e c l u s i v e E f f e c t o f Own M o t i o n Order 

A l t h o u g h we d i s a g r e e w i t h t h e statement i n t h e Board's Own M o t i o n o r d e r 
t h a t t h e s t i p u l a t i o n encompassed t h e a g g r a v a t i o n c l a i m i s s u e , t h e c u r r e n t l i t i 
g a t i o n i s p r e c l u d e d i f t h e own m o t i o n o r d e r i s a r e s j u d i c a t a b a r . 

SAIF's c i t a t i o n o f David L. Waasdorp, supra, and Timothy Duqan, s u p r a , f o r 
t h e p r o p o s i t i o n t h a t t h e Referee had no j u r i s d i c t i o n t o c o n s i d e r c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g i s i n a p p o s i t e . I n t h o s e cases t h e Board h e l d t h a t t h e Hear
i n g s D i v i s i o n l a c k e d j u r i s d i c t i o n t o e n f o r c e an own m o t i o n o r d e r where t h e r e 
q u e s t f o r r e o p e n i n g o r i g i n a t e d under t h e Board's own m o t i o n j u r i s d i c t i o n and 
where t h e r e was no c o n t e n t i o n t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s s t i l l e x i s t e d . 
See D a v i d L. Waasdorp, supra a t 82. Here, t h e r e was no r e q u e s t f o r r e o p e n i n g 
under own m o t i o n , and c l a i m a n t contends t h a t her a g g r a v a t i o n r i g h t s s t i l l 
e x i s t e d . 

We n o t e t h a t SAIF c o r r e c t l y c i t e d M i l t e n b e r q e r v. Howard's Plumbing, 93 
Or App 475 ( 1 9 8 8 ) , f o r t h e p r o p o s i t i o n t h a t c l a i m a n t was n o t p r e c l u d e d f r o m 
s e e k i n g r e v i e w i n t h e Court o f Appeals o f t h e Board's d e t e r m i n a t i o n t h a t i t had 
own m o t i o n j u r i s d i c t i o n o v e r c l a i m a n t ' s c l a i m . However, t h e Board's o r d e r i s 
n o t b e f o r e us. R a t h e r , t h e i s s u e b e f o r e us i s c l a i m a n t ' s p e r f e c t i o n o f an 
a g g r a v a t i o n c l a i m and e n s u i n g r i g h t t o c l o s u r e by D e t e r m i n a t i o n Order. There
f o r e , we d e c l i n e t o address SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s o n l y avenue o f 
ap p e a l f r o m t h e Board's o r d e r was t o t h e Court o f Appeals. 

We n e x t t u r n t o i s s u e p r e c l u s i o n . SAIF m a i n t a i n s t h a t t h e i s s u e c l a i m a n t 
r a i s e d a t h e a r i n g r e g a r d i n g t h e t i m e l i n e s s o f her a g g r a v a t i o n c l a i m was i d e n t i 
c a l t o t h e i s s u e t h a t t h e Board addressed i n i t s own m o t i o n o r d e r and, t h u s , 
t h a t i t p r e c l u d e s c o n s i d e r a t i o n o f t h i s i s s u e by t h e R e f e r e e . We d i s a g r e e . The 
own m o t i o n o r d e r i s s u e d w i t h o u t o p p o r t u n i t y t o produce e v i d e n c e o r t o c r o s s -
examine w i t n e s s e s . Moreover, t h e Board made no f i n d i n g o f f a c t r e g a r d i n g when 
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t h e a g g r a v a t i o n c l a i m was f i l e d o r whether t h e c o n d i t i o n a c t u a l l y worsened. I n 
s t e a d , t h e Board r e l i e d on t h e September 1986 s t i p u l a t i o n r e g a r d i n g t h e i s s u e o f 
t h e t i m e l i n e s s o f c l a i m a n t ' s temporary d i s a b i l i t y payments t o h o l d t h a t c l a i m a n t 
had w a i v e d her r i g h t t o contend t h a t a worsening o c c u r r e d b e f o r e t h e e x p i r a t i o n 
o f h er a g g r a v a t i o n r i g h t s . Moreover, t h e p e r f e c t i o n o f t h e a g g r a v a t i o n c l a i m , 
as a f a c t u a l m a t t e r , was not e s s e n t i a l t o t h e r e s u l t reached i n t h e s t i p u l a t i o n . 
T h e r e f o r e , because t h e r e was no a c t u a l l i t i g a t i o n c o n c e r n i n g t h e p e r f e c t i o n o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , t h e own mo t i o n o r d e r does n o t o p e r a t e as a bar t o 
l i t i g a t i o n under t h e r e s j u d i c a t a d o c t r i n e o f i s s u e p r e c l u s i o n . 

The d o c t r i n e o f c l a i m p r e c l u s i o n o n l y a p p l i e s where t h e r e has been a v a l i d 
judgment. The Board's own mo t i o n o r d e r was n o t v a l i d i f c l a i m a n t p e r f e c t e d an 
a g g r a v a t i o n c l a i m p r i o r t o e x p i r a t i o n o f her a g g r a v a t i o n r i g h t s . I f she p e r 
f e c t e d an a g g r a v a t i o n c l a i m , t h e n t h e Board d i d n o t have own m o t i o n j u r i s d i c t i o n 
t o c l o s e , and c l a i m a n t i s e n t i t l e d t o a D e t e r m i n a t i o n Order, n o t w i t h s t a n d i n g .the 
own m o t i o n o r d e r . See ORS 656.268 and 656.278(2); C a r t e r v. SAIF, 52 Or App 
1027, 1032 ( 1 9 8 1 ) ; Coombs v. SAIF, 39 Or App 293, 298-299 ( 1 9 7 9 ) ; see a l s o 
M i l t e n b e r q e r v. Howard's Plumbing, supra. For t h i s r e a s o n , t h e Re f e r e e e r r e d i n 
d i s m i s s i n g t h e r e g u e s t f o r h e a r i n g . 

P e r f e c t i o n o f t h e A g g r a v a t i o n Claim 

The i s s u e o f whether c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m was b e f o r e 
t h e R e f e r e e a t h e a r i n g . The p a r t i e s f u l l y l i t i g a t e d t h e i s s u e , even t h o u g h t h e y 
chose t o subm i t t h e i s s u e on t h e r e c o r d a t h e a r i n g . Thus, we have j u r i s d i c t i o n 
t o c o n s i d e r t h e i s s u e on r e v i e w . Because t h e p a r t i e s n e i t h e r r e q u e s t e d nor 
argued remand on r e v i e w , we address t h e i s s u e on t h e m e r i t s i n o u r de novo 
r e v i e w o f t h e r e c o r d . 

C l a i m a n t m a i n t a i n s t h a t she p e r f e c t e d her a g g r a v a t i o n c l a i m by means o f 
t h e March 1 1 , 1985 l e t t e r from Dr. Ordonez r e q u e s t i n g r i g h t u l n a r t r a n s p o s i t i o n 
s u r g e r y , w h i c h SAIF r e c e i v e d p r i o r t o t h e t e r m i n a t i o n o f her a g g r a y a t i o n r i g h t s 
on December 3, 1985. 

C l a i m a n t i s p a r t i a l l y c o r r e c t , i n s o f a r as an a g g r a v a t i o n c l a i m may be made 
by a p h y s i c i a n ' s r e p o r t r e q u e s t i n g a d d i t i o n a l m e d i c a l s e r v i c e s . ORS 656.273(3); 
K r a i a c i c v. B l a z i n g Orchards, 84 Or App 127 (19 8 7 ) . However, i n o r d e r t o p e r 
f e c t an a g g r a v a t i o n c l a i m , t h e r e p o r t must p u t t h e i n s u r e r on n o t i c e t h a t t h e 
r e q u e s t e d m e d i c a l s e r v i c e s a r e f o r "worsened c o n d i t i o n s , " see ORS 65 6 . 2 7 3 ( 1 ) , 
i . e. , something more t h a n c o n t i n u i n g c o n d i t i o n s . K r a i a c i c , s u p r a . I n t h i s 
case, even t h o u g h t h e l e t t e r from Dr. Ordonez r e q u e s t i n g u l n a r s u r g e r y was r e 
c e i v e d p r i o r t o t h e t e r m i n a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s , t h e m e d i c a l 
t r e a t m e n t r e c o r d s do n o t p r o v i d e s u f f i c i e n t n o t i c e o f a c l a i m f o r a worsened 
c o n d i t i o n . 

A f t e r c l a i m a n t ' s c l a i m was c l o s e d by a December 3, 1980 D e t e r m i n a t i o n , 
O r der, she sought r e o p e n i n g o f her c l a i m f o r a g g r a v a t i o n and s u r g i c a l r e l e a s e o f 
a r i g h t u l n a r nerve entrapment as diagnosed by Dr. Nash. The r e o p e n i n g and t h e 
r e q u e s t f o r s u r g e r y were b o t h d e n i e d and t h e d e n i a l s were u p h e l d by a June 13, 
1983 s t i p u l a t i o n . No m e d i c a l r e p o r t s r e g a r d i n g c l a i m a n t ' s c o n d i t i o n a t t h e t i m e 
o f t h e 1983 s t i p u l a t i o n were p r o v i d e d i n t h e r e c o r d . I n 1985, Dr. Ordonez r e 
p o r t e d t h e f o l l o w i n g h i s t o r y : C l a i mant's i n i t i a l symptoms i n 1980 c o n s i s t e d o f 
p a i n i n t h e r i g h t arm r e g i o n , which l o c a l i z e d i n t h e r i g h t s i d e o f t h e neck, 
where i t remained; t h e r e s u l t s o f a nerve c o n d u c t i o n t e s t l e d t o Dr. Nash's 1981 
r e q u e s t f o r s u r g e r y and, a f t e r t h e d e n i a l , c l a i m a n t had a n o t h e r n e r v e c o n d u c t i o n 
t e s t o r d e r e d by Dr. K r e i n , c h i r o p r a c t o r , w i t h s i m i l a r r e s u l t s ; c l a i m a n t c o n t i n 
ued t o have c h i r o p r a c t i c m a n i p u l a t i o n b u t made no p r o g r e s s . F i n a l l y , Ordonez 
r e p o r t e d t h a t i n 1985, " [ c l a i m a n t ' s ] symptoms a re c o n s t a n t l y p r e s e n t , p a r t i c u 
l a r l y i n t h e c e r v i c a l s p i n e and r i g h t arm. From t i m e t o t i m e t h e p a i n s h o o t s 
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down i n t o t h e f o r e a r m and hand, 
hand a r e p r e s e n t a l l t h e t i m e . " 

L i n d a C o i t e u x , 43 Van N a t t a 364 (1991) 

The d y s e s t h e s i a and p a r e s t h e s i a s i n t h e r i g h t 

We f i n d t h a t t h e r e i s n o t h i n g i n t h i s r e c o r d t o i n d i c a t e t h a t c l a i m a n t ' s 
c o n d i t i o n had worsened s i n c e t h e 1983 s t i p u l a t i o n d e n y i n g her r e q u e s t f o r r i g h t 
u l n a r n e r v e entrapment s u r g e r y . Rather, t h e m e d i c a l e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t had been r e c e i v i n g t r e a t m e n t f o r a c o n t i n u i n g c o n d i t i o n , and t h a t t h e 
a i l m e n t f o r w h i c h she r e q u e s t e d s u r g e r y i n 1985 was t h e same a i l m e n t as t h a t f o r 
wh i c h she r e q u e s t e d s u r g e r y i n 1981. A c c o r d i n g l y , we f i n d t h a t c l a i m a n t has 
f a i l e d i n h e r burden t o prov e t h a t her compensable c o n d i t i o n worsended p r i o r t o 
t h e e x p i r a t i o n o f her s t a t u t o r y f i v e - y e a r a g g r a v a t i o n r i g h t s . P e r r y v. SAIF, 93 
Or App 631 ( 1 9 8 8 ) , r e v ' d on o t h e r grounds 307 Or App 654, on remand 99 Or App 
52, N.2 ( 1 9 8 9 ) ; K r a i a c i c , supra; Ronald L. M c M a h i l l , 39 Van N a t t a 399 ( 1 9 8 7 ) . 

ORDER 

The Refer e e ' s o r d e r d a t e d November 23, 1988 i s r e v e r s e d . C l a i m a n t ' s h e a r 
i n g r e q u e s t i s r e i n s t a t e d . C l a i m a n t ' s r e q u e s t f o r r e l i e f i s d e n i e d . 

Board Member C r i d e r , d i s s e n t i n g . 

The q u e s t i o n p r e s e n t e d by t h i s case i s whether c l a i m a n t ' s c o n d i t i o n , w h i c h 
r e s u l t e d i n a r e o p e n i n g o f t h e c l a i m f o r s u r g e r y and f o r payment o f a d d i t i o n a l 
t e m p o r a r y d i s a b i l i t y compensation, worsened b e f o r e o r a f t e r t h e e x p i r a t i o n o f 
her a g g r a v a t i o n r i g h t s . I f t h e worsening o c c u r r e d b e f o r e a g g r a v a t i o n r i g h t s ex
p i r e d , t h e n c l a i m a n t i s e n t i t l e d t o c l a i m c l o s u r e by D e t e r m i n a t i o n Order. I f . 
t h e w o r s e n i n g o c c u r r e d a f t e r a g g r a v a t i o n r i g h t s e x p i r e d , t h e n she i s n o t e n t i 
t l e d t o a D e t e r m i n a t i o n Order. 

The q u e s t i o n i s n o t whether a c l a i m f o r a g g r a v a t i o n was f i l e d b e f o r e t h e 
e x p i r a t i o n o f a g g r a v a t i o n r i g h t s : A r e q u e s t f o r a u t h o r i z a t i o n f o r s u r g e r y f o r 
t h e compensable c o n d i t i o n c l e a r l y c o n s t i t u t e s a c l a i m f o r a g g r a v a t i o n . Former 
ORS 656.273(2) and ( 3 ) . Dr. Ordonez submited such a r e p o r t b e f o r e t h e e x p i r a 
t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s . 

Nor i s t h e q u e s t i o n whether i n f a c t c l a i m a n t s u f f e r e d a compensable ag g r a 
v a t i o n : The a g g r a v a t i o n was conceded when SAIF reopened t h e c l a i m . 

T h e r e f o r e , t h e o n l y q u e s t i o n i s when t h e wor s e n i n g o c c u r r e d . The need f o r 
s u r g e r y had matured when Dr. Ordonez s u b m i t t e d h i s r e p o r t . T h e r e f o r e , a l t h o u g h 
s u r g e r y was d e l a y e d u n t i l c l a i m a n t ' s a g g r a v a t i o n r i g h t s had e x p i r e d due t o 
SAIF's r e l u c t a n c e t o a u t h o r i z e i t , t h e worsening o c c u r r e d b e f o r e her r i g h t s ex
p i r e d and t h u s she i s e n t i t l e d t o c l o s u r e by D e t e r m i n a t i o n Order. 

F e b r u a r y 22, 1991 C i t e as 43 Van N a t t a 368 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLENE NEWMAN, Claimant 
WCB Case No. 88-14236 

ORDER ON REVIEW 
Pozzi-, e t a l . , Claimant A t t o r n e y s 
Tom Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i l l s ' o r d e r t h a t f o u n d c l a i m a n t ' s 
h e a r i n g r e q u e s t f r o m t h e SAIF C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e 
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c l a i m f o r a s t r e s s - r e l a t e d h e a r t c o n d i t i o n was u n t i m e l y f i l e d , and u p h e l d t h e 
d e n i a l . On r e v i e w , t h e i s s u e s are j u r i s d i c t i o n and c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was employed as an Admittance C l e r k w i t h t h e Hooper Detox Center 
( C e n t e r ) s i n c e l a t e 1984. Claimant's j o b as an A d m i t t a n c e C l e r k was c o n s i s t 
t e n t l y s t r e s s f u l . Her p r i m a r y j o b i n v o l v e d a d m i t t i n g p a t i e n t s u n d e r g o i n g d r u g 
and a l c o h o l d e t o x i f i c a t i o n . On o c c a s i o n , t h e s e p a t i e n t s were s u b j e c t t o m e n t a l 
i l l n e s s , w i t h d r a w a l , v i o l e n t b e h a v i o r , o r s u i c i d a l t e n d e n c i e s . When c l a i m a n t 
f i r s t began w o r k i n g a t t h e Center t h e r e were i n a d e q u a t e s e c u r i t y s a f e g u a r d s i n 
p l a c e f o r t h e p r o t e c t i o n o f employees. There were a l s o i n a d e q u a t e p r o c e d u r e s 
f o r a c q u i r i n g p o l i c e o r m e d i c a l a s s i s t a n c e i f r e q u i r e d . 

As a consequence o f these w o r k i n g c o n d i t i o n s c l a i m a n t e x p e r i e n c e d "panic 
a t t a c k s . " These a t t a c k s were sudden i n onset and accompanied by f e e l i n g s o f i n 
t e n s e a n x i e t y as w e l l as h e a r t p a l p i t a t i o n s r e q u i r i n g m e d i c a l c a r e . Since May 
1986, t h e m e d i c a l r e c o r d i n d i c a t e s t h a t c l a i m a n t s u f f e r e d f r o m a r e c u r r i n g p a t 
t e r n o f t e n s i o n , a n x i e t y , and i n c r e a s e d awareness o f i r r e g u l a r h e a r t b e a t s . 
(Ex. 1 3 ) . 

D u r i n g t h e summer and f a l l o f 1986, c l a i m a n t sought t r e a t m e n t f r o m Dr. 
B a l l , p s y c h i a t r i s t , f o r her s t r e s s . I n November 1986 c l a i m a n t began p s y c h i a t r i c 
s e s s i o n s w i t h Dr. Dixon, p s y c h i a t r i s t . C laimant had s i x s e s s i o n s w i t h Dr. 
D i x o n . 

C l a i m a n t f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m on June 12, 1988. 

On J u l y 29, 1988, SAIF denied c l a i m a n t ' s c l a i m f o r s t r e s s - r e l a t e d h e a r t 
i r r e g u l a r i t i e s and need f o r t r e a t m e n t . 

I n November 1988 c l a i m a n t was seen by t h e Western M e d i c a l C o n s u l t a n t s f o r 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n . The p a n e l p s y c h i a t r i s t , Dr. Friedman, d i a g 
nosed "Panic D i s o r d e r w i t h o u t Agoraphobia." The p a n e l c a r d i o l o g i s t , Dr. H u r s t , 
d i d n o t r e n d e r a w o r k i n g d i a g n o s i s f o r c l a i m a n t ' s h e a r t c o n d i t i o n because he 
f o u n d no e v i d e n c e o f s i g n i f i c a n t h e a r t d i s e a s e , and recommended no t r e a t m e n t . 

As o f t h e d a t e o f h e a r i n g , c l a i m a n t c o n t i n u e d t o work f o r t h e C e n t e r . 

B e f o r e her work a t t h e Center, c l a i m a n t had p r e v i o u s l y r e c e i v e d m i n i m a l 
p s y c h i a t r i c c o u n s e l i n g as a young woman. However, t h e r e i s no e v i d e n c e c l a i m a n t 
had e v e r been diagnosed w i t h a p s y c h o l o g i c a l c o n d i t i o n . 

A l s o p r i o r t o her work w i t h t h e Center, c l a i m a n t had a h i s t o r y o f s t r e s s -
r e l a t e d h e a r t i r r e g u l a r i t i e s . I n 1980, 1981, and 1982 she was h o s p i t a l i z e d f o r 
h e a r t symptoms. 

C l a i m a n t has n o t e x p e r i e n c e d s i g n i f i c a n t o f f - w o r k s t r e s s o r s . 

ULTIMATE FINDINGS OF FACT 

C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n arose o u t o f and i n t h e c o u r s e o f her 
employment as an A d m i t t a n c e C l e r k f o r t h e Center. 

The p s y c h o l o g i c a l c o n d i t i o n r e s u l t e d i n m e d i c a l t r e a t m e n t f o r c l a i m a n t ' s 
h e a r t c o n d i t i o n . 
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C l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was diagnosed as "Panic D i s o r d e r w i t h 
o u t A g o r a p h o b i a . " That c o n d i t i o n i s g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l 
community. 

Employment c o n d i t i o n s , which e x i s t e d i n a r e a l and o b j e c t i v e sense, mate
r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n and need f o r t r e a t m e n t 
f o r h e r s t r e s s - r e l a t e d h e a r t c o n d i t i o n . 

The c o n d i t i o n s which r e s u l t e d i n c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n were 
n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was un
t i m e l y f i l e d . He t h e r e f o r e d i d not reach t h e m e r i t s . We d i s a g r e e . 

J u r i s d i c t i o n 

SAIF argues t h a t t h e r e i s no j u r i s d i c t i o n over t h i s o c c u p a t i o n a l d i s e a s e 
c l a i m because i t was n o t t i m e l y f i l e d under ORS 656.807. ORS 656.807(1) p r o 
v i d e s t h a t an o c c u p a t i o n a l d i s e a s e c l a i m s h a l l be v o i d u n l e s s a c l a i m i s f i l e d 
w i t h i n one y e a r f r o m t h e d a t e t h e worker f i r s t d i s c o v e r e d , o r s h o u l d have d i s 
c o v e r e d , t h e o c c u p a t i o n a l d i s e a s e ; o r one year from t h e d a t e t h e c l a i m a n t be
comes d i s a b l e d , o r i s i n f o r m e d by a p h y s i c i a n t h a t t h e worker i s s u f f e r i n g f r o m 
an o c c u p a t i o n a l d i s e a s e ; whichever i s l a t e r . 

C l a i m a n t must be c l e a r l y t o l d t h a t her i n j u r y i s caused by work so t h a t 
t h e l i m i t a t i o n p e r i o d can commence. Robinson v. SAIF, 69 Or App 534 ( 1 9 8 4 ) . I n 
a d d i t i o n , t h e c a r r i e r has t h e burden o f p r o v i n g t h a t i t has been p r e j u d i c e d by 
an u n t i m e l y f i l i n g . Robinson, supra; I n k l e v v. F o r e s t F i b e r P r o d u c t Co., 288 Or 
337 ( 1 9 8 0 ) . 

Our r e v i e w o f Dr. Dixon's t e s t i m o n y i n d i c a t e s t h a t t h e e a r l i e s t d a t e by 
w h i c h c l a i m a n t was c l e a r l y t o l d t h a t her o c c u p a t i o n a l d i s e a s e was caused by work 
so t h a t t h e l i m i t a t i o n p e r i o d c o u l d commence, was Dr. Dixo n . Dr. D i x o n t e s t i 
f i e d t h a t i t was h i s assessment t h a t c l a i m a n t ' s work was a major c o n t r i b u t i n g 
cause o f he r p s y c h o l o g i c a l c o n d i t i o n m a n i f e s t e d by p a n i c a t t a c k s . H i s a s s e s s 
ment was based on t h e i n f o r m a t i o n p r o v i d e d t o him by c l a i m a n t r e g a r d i n g t h e 
r e l a t i o n s h i p between her j o b r e l a t e d s t r e s s and t h e r e s u l t i n g h e a r t symptoms. 
T h e r e f o r e , we c o n c l u d e t h a t t h e t i m e p e r i o d o f November 1986 t o March 1987 t r i g 
g e r e d t h e l i m i t a t i o n p e r i o d . G i v i n g c l a i m a n t t h e b e n e f i t o f t h e d o u b t , we con
c l u d e t h a t c l a i m a n t had one year from March 1987 t o f i l e her c l a i m . Thus, she 
s h o u l d have f i l e d no l a t e r t h a n March 1988. Here, c l a i m a n t f i l e d h er c l a i m on 
June 12, 1988, a t l e a s t t h r e e months t o o l a t e . 

F i n d i n g t h a t c l a i m a n t was u n t i m e l y i n her f i l i n g , we c o n s i d e r whether o r 
n o t SAIF was p r e j u d i c e d by t h i s l a t e f i l i n g n o t i n g t h a t t h e passage o f t i m e i s 
no t s u f f i c i e n t t o show p r e j u d i c e . Ford v. SAIF, 71 Or App 825, r e v den 299 Or 
118 ( 1 9 8 5 ) . I n t h i s case, we f i n d t h a t SAIF has n o t been p r e j u d i c e d by t h e l a t e 
f i l i n g , inasmuch as t h e r e i s n e i t h e r c o n t e n t i o n nor p r o o f t h a t SAIF was p r e j u 
d i c e d . A c c o r d i n g l y , we conclude t h a t c l a i m a n t i s n o t t i m e b a r r e d . See V i c t o r 
S o u t h w e l l , 41 Van N a t t a 23 (1989). We t u r n t o t h e m e r i t s . 

C o m p e n s a b i l i t y 

A l t h o u g h t h e Referee d i d not address t h e m e r i t s , we f i n d t h e r e c o r d has 
been s u f f i c i e n t l y d e veloped i n o r d e r t o proceed t o t h e c o m p e n s a b i l i t y i s s u e . 
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At h e a r i n g and on r e v i e w , c l a i m a n t framed t h e i s s u e as c o m p e n s a b i l i t y o f 
j o b r e l a t e d s t r e s s and a n x i e t y r e a c t i o n s as w e l l as c o m p e n s a b i l i t y o f s t r e s s -
r e l a t e d h e a r t i r r e g u l a r i t i e s . Thus, we f i n d t h i s c l a i m i s f o r an o c c u p a t i o n a l 
d i s e a s e . Inasmuch as c l a i m a n t ' s l a s t exposure t o p o t e n t i a l l y c a u s a l employment 
c o n d i t i o n s o c c u r r e d a f t e r January 1, 1988, we a p p l y fo r m e r ORS 656.802 as 
amended e f f e c t i v e January 1, 1988. 

To be compensable, c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e must f a l l w i t h i n one o f 
t h e t h r e e s u b s e c t i o n s o f former ORS 656.802. I n t h i s case, c l a i m a n t seeks com
p e n s a t i o n f o r her h e a r t c o n d i t i o n which she a l l e g e s i s caused by work in d u c e d 
s t r e s s . I n Ronald V. Dickson, 42 Van N a t t a 1102 ( 1 9 9 0 ) , we h e l d t h a t an occupa
t i o n a l d i s e a s e c l a i m f o r a s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n i s p r o p e r l y ana
l y z e d under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) . I n o t h e r words, c l a i m a n t must e s t a b l i s h 
t h a t t h e c a u s a t i v e f a c t o r o f s t r e s s i s compensable i n i t s own r i g h t as a menta l 
d i s o r d e r . D i c k s o n , supra. 

C o n s e q u e n t l y , t h i s c l a i m must be analy z e d under t h a t s e c t i o n o f t h e 
s t a t u t e . P u rsuant t o former 656.802(1)(b) and ( 2 ) , t o e s t a b l i s h a m e n t a l s t r e s s 
c o n d i t i o n , c l a i m a n t must e s t a b l i s h t h a t : (1) she has a m e n t a l o r e m o t i o n a l d i s 
o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l community; 
(2) she r e q u i r e d m e d i c a l s e r v i c e s or was d i s a b l e d ; (3) t h e m e n t a l d i s o r d e r was 
due t o employment c o n d i t i o n s which were r e a l and o b j e c t i v e ; (4) such employment 
c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g e n v i r o n m e n t ; and (5) t h e 
e v i d e n c e i s c l e a r and c o n v i n c i n g t h a t t h e mental d i s o r d e r a r o s e o u t o f and i n 
t h e c o u r s e o f employment. 

We f i n d t h a t t h e m e d i c a l r e c o r d s u p p o r t s and t h e l a y t e s t i m o n y c o r r o b o 
r a t e s , t h a t c l a i m a n t s u f f e r e d a p s y c h o l o g i c a l c o n d i t i o n a r i s i n g f r o m November 
1986 t o March 1987. The independent m e d i c a l examiner, p s y c h i a t r i s t , Dr. 
Friedman, diagnosed t h e c o n d i t i o n as "Panic D i s o r d e r w i t h o u t Agoraphobia." We 
f i n d c l a i m a n t ' s c o n d i t i o n i s g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l commu
n i t y . (See DSM I I I 300.01). 

T h i s c o n d i t i o n r e q u i r e d m e d i c a l s e r v i c e s . A l t h o u g h c l a i m a n t was appar
e n t l y a b l e t o c o n t i n u e w i t h her employment, she was i n c r e a s i n g l y s u b j e c t t o an 
a n x i e t y r e a c t i o n . S p e c i f i c a l l y , c l a i m a n t e x p e r i e n c e d " p a n i c a t t a c k s . " Since 
May 1986, t h e s e e p isodes were numerous i n fr e q u e n c y and severe i n i n t e n s i t y . As 
e x p l a i n e d by Dr. H u r s t , c a r d i o l o g i s t , i n t h e m i d s t o f t h e s e " p a n i c a t t a c k s " 
c l a i m a n t would become aware o f her h e a r t b e a t . Due t o t h e " p a n i c a t t a c k " t h i s 
awareness would be enhanced by f e a r and m a g n i f i e d t o t h e p o i n t t h a t c l a i m a n t 
w o u l d e x p e r i e n c e what she p e r c e i v e d t o be "a sense o f impending doom" r e q u i r i n g 
her t o seek m e d i c a l a t t e n t i o n . 

The m e d i c a l r e c o r d s u p p o r t s t h e f i n d i n g t h a t c l a i m a n t ' s " h e a r t i r r e g u l a r i 
t i e s " were p s y c h o l o g i c a l l y induced symptoms o f t h e p a n i c d i s o r d e r . Dr. H u r s t 
i n d i c a t e d t h e r e was no evidence o f s i g n i f i c a n t h e a r t d i s e a s e o r a l i f e t h r e a t e n 
i n g s t a t e t o account f o r c l a i m a n t ' s h e a r t c o n d i t i o n . He a l s o n o t e d t h a t t h e 
"number o f e c t o p i c b e a t s " e x p e r i e n c e d by c l a i m a n t were n o t o u t o f t h e o r d i n a r y . 
A f t e r n o t i n g t h e f a c t t h a t c l a i m a n t had had s e v e r a l c a r d i a c work-ups, he recom
mended no t r e a t m e n t . 

W i t h r e s p e c t t o c a u s a t i o n o f c l a i m a n t ' s symptoms Dr. H u r s t d e f e r r e d t o Dr. 
Friedman's assessment. Dr. Friedman s t a t e d t h a t he s t r o n g l y s u s p e c t e d t h a t 
c l a i m a n t ' s p h y s i c a l symptoms were a m a n i f e s t a t i o n o f t h e p a n i c a t t a c k s . A d d i 
t i o n a l l y , Dr. Dixon t e s t i f i e d t h a t c l a i m a n t ' s h e a r t p a l p i t a t i o n s were symptoms 
o f a p s y c h o l o g i c a l d i s o r d e r . We t h e r e f o r e f i n d t h e w e i g h t o f m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h a t c l a i m a n t ' s h e a r t c o n d i t i o n was a p r o d u c t o f s t r e s s . 
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The w o r k i n g c o n d i t i o n s e x p e r i e n c e d a t t h e Center have been p e r s u a s i v e l y 
d e s c r i b e d as s t r e s s p r o d u c i n g by c l a i m a n t and her t r e a t i n g p s y c h i a t r i s t , Dr. 
D i x o n . Dr. D i x o n t e s t i f i e d t h a t he was f a m i l i a r w i t h t h e w o r k i n g c o n d i t i o n s and 
e n v i r o n m e n t o f t h e Hooper Center. A c c o r d i n g l y , we f i n d t h e s e work c o n d i t i o n s 
e x i s t e d i n a r e a l and o b j e c t i v e sense. Dr. Dixon s t a t e d t h a t t h e s e work c o n d i 
t i o n s were a m a jor c o n t r i b u t i n g cause o f her c o n d i t i o n . Dr. D i x o n a l s o t e s t i 
f i e d t h a t c l a i m a n t ' s o f f work s t r e s s o r s were not s i g n i f i c a n t . F u r t h e r m o r e , Dr. 
Friedman, n o t i n g t h a t c l a i m a n t d i d not e x p e r i e n c e her " f u l l blown p a n i c a t t a c k s " 
u n t i l one y e a r a f t e r b e g i n n i n g her employment w i t h t h e Hooper C e n t e r , c o n c l u d e d 
t h a t w h i l e work s t r e s s d i d n o t cause t h e p a n i c d i s o r d e r , " i t was l i k e l y a con
t r i b u t i n g f a c t o r . " He a l s o noted no o t h e r s i g n i f i c a n t s t r e s s o r s . We t h e r e f o r e , 
f i n d t h a t c l a i m a n t ' s employment was a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

We have i n t e r p r e t e d t h e phrase " g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a 
t i o n " t o mean c o n d i t i o n s t h a t are u s u a l l y p r e s e n t i n a l l j o b s o r o c c u p a t i o n s . 
K a t h l e e n M. Payne, 42 Van N a t t a 1900 (1990). Evidence c o n c e r n i n g t h e " g e n e r a l l y 
i n h e r e n t " i s s u e need n o t be d i r e c t , i t may be c i r c u m s t a n t i a l . L o u i s R. Orman, 
43 Van N a t t a 226 ( 1 9 9 1 ) . The t e s t i m o n y i n d i c a t e s , and we f i n d , t h a t t h e s t r e s s 
f u l w o r k i n g c o n d i t i o n s t o which c l a i m a n t was exposed as an A d m i t t a n c e C l e r k 
s u p e r v i s i n g a p a t i e n t p o p u l a t i o n t h a t was a f f l i c t e d w i t h d r u g s , a l c o h o l and 
sometimes v i o l e n t o r s u i c i d a l b e h a v i o r i s n o t g e n e r a l l y i n h e r e n t i n e v e r y work
i n g s i t u a t i o n . 

A l t h o u g h c l a i m a n t had had p r e v i o u s episodes o f s t r e s s - r e l a t e d h e a r t symp
toms, we n o t e t h a t t h e "panic a t t a c k s " i n c r e a s e d i n f r e q u e n c y and i n t e n s i t y as a 
r e s u l t o f c l a i m a n t ' s employment. Thus, we f i n d c l a i m a n t ' s p r e e x i s t i n g c o n d i 
t i o n , a l t h o u g h n o t caused by c l a i m a n t ' s employment, was worsened as a r e s u l t o f 
work r e l a t e d s t r e s s . See Stephen D. McElrov, 41 Van N a t t a 433, 440 ( 1 9 8 9 ) . 

There i s no c o n t r a r y evidence t o these f i n d i n g s . C l a i m a n t has e s t a b l i s h e d 
by c l e a r and c o n v i n c i n g evidence t h a t t h e p s y c h o l o g i c a l c o n d i t i o n a r o s e o u t o f 
and i n t h e c o u r s e o f her employment. Claimant's m e n t a l s t r e s s i s compensable as 
an o c c u p a t i o n a l d i s e a s e . Consequently, t h e p s y c h o l o g i c a l symptoms m a n i f e s t e d as 
c l a i m a n t ' s s t r e s s - r e l a t e d h e a r t i r r e g u l a r i t i e s a re compensable as w e l l . See 
D i c k s o n , s u p r a . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,230, t o 
be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 17, 1989 i s r e v e r s e d . The d e n i a l i s 
s e t a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. 
For s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $2,230, payable by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN T. SEIBER, Cla i m a n t 
WCB Case No. 89-14515 

ORDER ON RECONSIDERATION 
' M i c h a e l B. Dye, Claimant A t t o r n e y 
Roberts, e t a l . , Defense A t t o r n e y s 

On F e b r u a r y 12, 1991, we abated our January 24, 1991 Order on Review. We 
t o o k t h a t a c t i o n i n o r d e r t o c o n s i d e r c l a i m a n t ' s m o t i o n f o r r e c o n s i d e r a t i o n and 
r e q u e s t f o r remand. Having r e c e i v e d t h e s e l f - i n s u r e d employer's response, we 
pr o c e e d w i t h our r e c o n s i d e r a t i o n . 

I n o u r January 24, 1991 Order on Review, we con c l u d e d t h a t , because 
c l a i m a n t was a member o f t h e work f o r c e a t t h e t i m e o f h i s a g g r a v a t i o n , he was 
e n t i t l e d t o te m p o r a r y t o t a l d i s a b i l i t y from t h e d a t e o f d i s a b i l i t y , May 26, 
1988, u n t i l t h e m e d i c a l l y s t a t i o n a r y d a t e o f November 23, 1988. I n h i s r e q u e s t 
f o r r e c o n s i d e r a t i o n , c l a i m a n t acknowledges t h a t he i s s u b s t a n t i v e l y e n t i t l e d t o 
t e m p o r a r y t o t a l d i s a b i l i t y o n l y u n t i l t h e d a t e he became m e d i c a l l y s t a t i o n a r y . 
N o n e t h e l e s s , he argues t h a t he i s p r o c e d u r a l l y e n t i t l e d t o such b e n e f i t s t h r o u g h 
June 2, 1989, t h e d a t e h i s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order. We agree. 

As a p r o c e d u r a l m a t t e r , an i n j u r e d worker i s e n t i t l e d t o payment o f tempo
r a r y d i s a b i l i t y compensation u n t i l he i s b o t h m e d i c a l l y s t a t i o n a r y and r e l e a s e d 
by t h e a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work, o r u n t i l he becomes medi
c a l l y s t a t i o n a r y and h i s c l a i m i s c l o s e d . ORS 656.268; F a z z o l a r i v. U n i t e d Beer 
D i s t r i b u t o r s , 91 Or App 592 (1988). I n t h i s case, c l a i m a n t was never r e l e a s e d 
t o r e g u l a r work. H i s c l a i m was c l o s e d by a June 2, 1989 D e t e r m i n a t i o n Order. 
A c c o r d i n g l y , c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o t h e payment o f te m p o r a r y d i s 
a b i l i t y compensation t h r o u g h June 2, 1989. B e t t y J. McKiernan, 43 Van N a t t a 213 
(1991) . 

I n r e a c h i n g t h i s d e c i s i o n , we r e c o g n i z e t h a t t h i s award r e s u l t s i n an 
overpayment o f temporary d i s a b i l i t y compensation beyond t h e m e d i c a l l y s t a t i o n a r y 
d a t e . T h e r e f o r e , we a u t h o r i z e t h e employer t o o f f s e t t h e overpayment o f tempo
r a r y d i s a b i l i t y compensation between November 24, 1988 and June 2, 1989, a g a i n s t 
any f u t u r e awards o f permanent d i s a b i l i t y . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s g r a n t e d and our p r i o r 
o r d e r w i t h d r a w n . On r e c o n s i d e r a t i o n , as supplemented h e r e i n , t h e Board adheres 
t o and r e p u b l i s h e s our January 24, 1991 Order on Review. The p a r t i e s ' r i g h t s o f 
ap p e a l s h a l l r u n from t h e d a t e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Fe b r u a r y 22, 1991 C i t e as 43 Van N a t t a 373 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM SHAW, Claimant 
WCB Case No. 89-02190 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Roberts, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
S c h u l t z ' s o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c 
t r e a t m e n t s i n excess o f t h e D i r e c t o r ' s g u i d e l i n e s ; and (2) assessed p e n a l t i e s 
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and r e l a t e d a t t o r n e y f e e s f o r f a i l u r e t o accept o r deny w i t h i n 60 days c l a i m 
a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . C l a i m a n t i n h i s b r i e f , ob
j e c t s t o t h a t p o r t i o n o f t h e Referee's o r d e r t h a t u p h e l d t h e employer's d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e i s s u e s 
a r e a g g r a v a t i o n , m e d i c a l s e r v i c e s and p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee as supplemented. 

The R e f e r e e fo u n d t h a t t h e employer's f a i l u r e t o pay i n t e r i m compensation 
fr o m November 16, 1988 u n t i l February 24, 1989 was an un r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation, s u b j e c t i n g t h e employer t o p e n a l t i e s and a t t o r n e y 
f e e s . We agree, b u t add t h e f o l l o w i n g comment. 

ORS 656.273(6) r e q u i r e s an employer t o commence t h e payment o f i n t e r i m 
compensation w i t h i n 14 days o f n o t i c e o r knowledge o f m e d i c a l l y v e r i f i e d i n a b i l 
i t y t o work r e s u l t i n g from a worsened c o n d i t i o n , u n l e s s t h e c l a i m has been 
d e n i e d . N e v e r t h e l e s s , where a c l a i m a n t has w i t h d r a w n from t h e work f o r c e a t t h e 
t i m e o f t h e w o r s e n i n g , t h e r e i s no e n t i t l e m e n t t o te m p o r a r y d i s a b i l i t y o r i n 
t e r i m compensation. C u t r i q h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) ; M i l l e r v. 
SAIF, 78 Or App 158, 160 n.2 (1986). 

Here, c l a i m a n t has n o t worked s i n c e 1986, d e s p i t e h a v i n g been r e l e a s e d t o 
l i g h t d u t y a f t e r c l a i m c l o s u r e . On November 16, 1989, Dr. C o l l i s o n r e p o r t e d t o 
t h e employer t h a t c l a i m a n t had s u f f e r e d a marked e x a c e r b a t i o n o f t h e compensable 
i n j u r y and was u n a b l e t o work. Claimant c r e d i b l y t e s t i f i e d t h a t , a l t h o u g h he 
was w i l l i n g t o work, he was unable t o do so due t o h i s p h y s i c a l c o n d i t i o n o r i g i 
n a t i n g f r o m t h e compensable i n j u r y . He a l s o t e s t i f i e d t h a t he had n o t r e t i r e d . 
We t h e r e f o r e f i n d t h a t c l a i m a n t had not wi t h d r a w n from t h e work f o r c e and h i s 
i n a b i l i t y t o work was due t o t h e compensable i n j u r y . See Mary S. Warren, 42 Van 
N a t t a 2878 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e i s $600, p a y a b l e 
by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d 
t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , 
t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . I n a d d i 
t i o n , inasmuch as p e n a l t i e s and a t t o r n e y fees a r e n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s not e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y 
d e f e n d i n g t h e Refer e e ' s o r d e r c o n c e r n i n g t h e s e i s s u e s . Saxton v. SAIF, 80 Or 
App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 18, 1989 i s a f f i r m e d . For s e r v i c e s on Board 
r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e , c l a i m a n t ' s c o u n s e l i s awarded an 
a t t o r n e y f e e o f $600, p a y a b l e by t h e employer. 



F e b r u a r y 22, 1991 C i t e as 43 Van N a t t a 375 (1991) 375 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM SHAW, Clai m a n t 
WCB Case No. 89-12651 

ORDER ON REVIEW 
V i c k & G u t z l e r , Claimant A t t o r n e y s 
Roberts, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee Q u i l l i n a n ' s o r d e r 
t h a t assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r i t s a l l e g e d l y u n r e a s o n a b l e 
r e f u s a l t o pay compensation p u r s u a n t t o a p r i o r Referee's o r d e r . On r e v i e w , t h e 
i s s u e i s p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

At h e a r i n g , t h e p a r t i e s s t i p u l a t e d t h a t by O p i n i o n and Order d a t e d May 18, 
1989 R e f e r e e S c h u l t z o r d e r e d t h e employer t o pay c l a i m a n t i n t e r i m compensation 
f o r t h e p e r i o d November 16, 1988 t h r o u g h February 24, 1989. 

The p a r t i e s f u r t h e r s t i p u l a t e d t h a t as o f t h e d a t e o f h e a r i n g , t h e em
p l o y e r had n o t p a i d t h e award o r d e r e d by Referee S c h u l t z . 

On June 1, 1989, t h e employer n o t i f i e d c l a i m a n t o f i t s i n t e n t n o t t o pay 
t h e i n t e r i m compensation o r d e r e d by Referee S c h u l t z . 

CONCLUSIONS OF LAW AND OPINION 

The Referee found t h e employer was r e q u i r e d t o comply w i t h R e feree 
S c h u l t z ' s o r d e r o f May 18, 1989, and t h a t i t s f a i l u r e do so s u p p o r t e d t h e 
i m p o s i t i o n o f p e n a l t i e s and r e l a t e d a t t o r n e y f e e s . We agree. 

I n h i s o r d e r , Referee S c h u l t z r e q u i r e d t h e employer t o pay c l a i m a n t i n 
t e r i m compensation from November 16, 1988 t h r o u g h February 24, 1989. Subse
q u e n t l y , t h e employer r e q u e s t e d r e v i e w o f t h e o r d e r . A l t h o u g h i n W i l l i a m Shaw, 
43 Van N a t t a 373 (1991) ( h e r e a f t e r r e f e r r e d t o as Shaw I ) , we a f f i r m e d and 
adopted t h e Referee's o r d e r , t h e p a r t i e s here have framed t h e i s s u e as an 
enf o r c e m e n t a c t i o n o f t h e p r i o r o r d e r . Thus, t h e s p e c i f i c r e s o l u t i o n o f t h e 
i s s u e p r e s e n t e d f o r appeal i n Shaw I i s i r r e l e v a n t t o t h e m a t t e r b e f o r e us now. 

A f a i r r e a d i n g o f Referee S c h u l t z ' s o r d e r l e a v e s no r e a s o n a b l e doubt t h a t 
he i n t e n d e d t o award c l a i m a n t i n t e r i m compensation from November 16, 1988 
t h r o u g h F e b r u a r y 24, 1989 payable by t h e employer. The o r d e r i s unambiguous by 
i t s t e r m s . Moreover, whether o r n o t t h e o r d e r was i n f a c t c o r r e c t i s i r r e l e 
v a n t . The o r d e r was a v a l i d and e n f o r c e a b l e o r d e r and t h e employer was r e q u i r e d 
t o comply w i t h i t . See Glen D. Roles, 43 Van N a t t a 278 ( 1 9 9 1 ) . 

T h e r e f o r e , we f i n d t h a t t h e employer had 14 days from t h e d a t e o f t h e 
o r d e r i n wh i c h t o pay c l a i m a n t t h e i n t e r i m compensation. See f o r m e r OAR 436-60-
1 5 0 ( 3 ) ( e ) . The f a c t t h a t t h e o r d e r was on appeal was w i t h o u t e f f e c t . Inasmuch 
as i n t e r i m compensation i s c o n s i d e r e d compensation, payment was n o t s t a y e d pend
i n g a p p e a l . See former ORS 656.313; G e o r g i a - P a c i f i c v. Hughes, 305 286 (1 9 8 8 ) . 
As o f t h e d a t e o f h e a r i n g t h e employer had n o t p a i d t h e r e q u i r e d i n t e r i m compen
s a t i o n . A c c o r d i n g l y , we f i n d t h a t t h e employer's f a i l u r e t o obey a v a l i d o r d e r 
was u n r e a s o n a b l e and s u p p o r t e d assessment o f p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s . 
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We a l s o do n o t agree w i t h t h e employer's argument t h a t p e n a l t i e s and 
a t t o r n e y f e e s s h o u l d n o t be assessed because i t c o m p l i e d w i t h t h e p r i o r Ref
er e e ' s o r d e r by c a l c u l a t i n g c l a i m a n t ' s t i m e l o s s r a t e as z e r o . C l a i m a n t i s en
t i t l e d t o have h i s t i m e l o s s r a t e c a l c u l a t e d based on h i s wage a t t h e t i m e o f 
i n j u r y . Former ORS 6 5 6 . 2 1 0 ( 2 ) ( b ) ( A ) . We not e t h a t a t t h e t i m e o f i n j u r y 
c l a i m a n t was working,, and c o n t i n u e d t o work u n t i l 1986. F u r t h e r m o r e , we n o t e 
t h a t p r e v i o u s l y t h e employer had been a b l e t o c a l c u l a t e c l a i m a n t ' s t i m e l o s s 
r a t e as e v i d e n c e d by t h e award o f temporary t o t a l d i s a b i l i t y i n 1988 as 
a u t h o r i z e d by t h e March 16, 1988 D e t e r m i n a t i o n Order. A c c o r d i n g l y , we do n o t 
f i n d t h a t c l a i m a n t ' s t i m e l o s s r a t e was i n c a p a b l e o f c a l c u l a t i o n . 

Inasmuch as p e n a l t i e s and a t t o r n e y fees a r e n o t compensation f o r t h e p u r 
poses o f ORS 65 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r suc
c e s s f u l l y d e f e n d i n g t h e Referee's o r d e r c o n c e r n i n g t h e s e i s s u e s . Saxton v. 
SAIF, 80 Or App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 17, 1989, as r e c o n s i d e r e d November 29, 
1989, i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MANUEL A. YBARRA, Clai m a n t 

WCB Case No. TP-90062 
THIRD PARTY. DISTRIBUTION ORDER 

James G. Rice, Claimant A t t o r n e y s 
J . David Thurber, A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, has p e t i t i o n e d t h e Board f o r 
r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f p r o 
ceeds f r o m a t h i r d p a r t y s e t t l e m e n t . See ORS 656.593(3). S p e c i f i c a l l y , t h e 
d i s p u t e p e r t a i n s t o t h e amount o f SAIF's share o f t h e s e t t l e m e n t p roceeds. We 
con c l u d e t h a t a d i s t r i b u t i o n i n accordance w i t h ORS 656.593(1) i s " j u s t and 
p r o p e r . " 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable low back i n j u r y i n v o l v i n g a t h i r d p a r t y . 
SAIF a c c e p t e d t h e c l a i m and has p r o v i d e d compensation. To d a t e , i t has i n c u r r e d 
a c t u a l c l a i m c o s t s t o t a l l i n g $32,244.52. These c o s t s a r e comprised o f 
$13,601.82 i n m e d i c a l expenses, $6,392 i n permanent d i s a b i l i t y b e n e f i t s , 
$11,669.15 i n t e m p o r a r y d i s a b i l i t y b e n e f i t s , and $581.55 i n v o c a t i o n a l a s s i s 
t a n c e . 

C l a i m a n t secured l e g a l c o u n s e l t o pursue a l a w s u i t a g a i n s t t h e t h i r d p a r t y 
f o r c l a i m a n t ' s i n j u r y . W i t h SAIF's a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t y 
reached a $13,000 s e t t l e m e n t . 

T h e r e a f t e r ; SAIF r e c e i v e d a " S e t t l e m e n t Disbursement" f r o m c l a i m a n t ' s 
c o u n s e l . I n a d d i t i o n t o l i t i g a t i o n c o s t s which were reduced by c l a i m a n t ' s r e 
t a i n e r ($412.70 - $297.27 = $115.43) and an a t t o r n e y f e e ($4,044.85), c l a i m a n t ' s 
c o u n s e l had de d u c t e d $750 as "Reimbursement o f PIP l i e n " f r o m t h e $13,000 s e t 
t l e m e n t . As a r e s u l t o f t h e s e d e d u c t i o n s , SAIF and c l a i m a n t each r e c e i v e d 
$4,044.86 f r o m t h e r e m a i n i n g balance o f s e t t l e m e n t proceeds. 
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SAIF a c c e p t e d t h e a f o r e m e n t i o n e d sum as a p a r t i a l payment on i t s s t a t u t o r y 
s h a r e o f t h e s e t t l e m e n t proceeds. I t seeks i t s e n t i r e s t a t u t o r y s h a r e . N e i t h e r 
c l a i m a n t n or h i s c o u n s e l have responded t o t h e Board's l e t t e r s s e e k i n g a r e p l y 
t o SAIF's p e t i t i o n f o r t h i r d p a r t y r e l i e f . 

A d i s t r i b u t i o n o f t h e t h i r d p a r t y s e t t l e m e n t proceeds i n accordance w i t h 
ORS 656.593(1) i s " j u s t and p r o p e r . " Such a d i s t r i b u t i o n would p e r m i t SAIF t o 
r e t a i n t h e b a l a n c e o f t h e proceeds r e m a i n i n g a f t e r t h e d e d u c t i o n o f c l a i m a n t ' s 
a t t o r n e y f e e s , l i t i g a t i o n expenses, and s t a t u t o r y 1/3 share. 

CONCLUSIONS OF LAW 

I f a worker r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e worker s h a l l e l e c t w hether t o r e 
c o v e r damages from t h e t h i r d person. ORS 656.578. The proceeds o f any damages 
r e c o v e r e d f r o m t h e t h i r d person by t h e worker s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656.593( 1 ) . "Paying agency" 
means t h e s e l f - i n s u r e d employer or i n s u r e r p a y i n g b e n e f i t s t o t h e wo r k e r o r 
b e n e f i c i a r i e s . ORS 656.576. 

Here, c l a i m a n t s u s t a i n e d a compensable i n j u r y as a r e s u l t o f t h e n e g l i 
gence o r wrong o f a t h i r d person. The c l a i m was accepted by SAIF, who has p r o 
v i d e d compensation. Inasmuch as SAIF has p a i d b e n e f i t s t o c l a i m a n t as a r e s u l t 
o f a compensable i n j u r y , i t i s a pa y i n g agency. ORS 656.576. As such, i t i s 
e n t i t l e d t o i t s s t a t u t o r y share o f t h e t h i r d p a r t y r e c o v e r y . ORS 656.593( 1 ) . 

When c l a i m a n t chose t o seek r e c o v e r y from t h e t h i r d p a r t y , t h e p r o v i s i o n s 
o f ORS 656.580(2) and 656.593(1) became a p p l i c a b l e . Thus, t h e t h i r d p a r t y s e t 
t l e m e n t became s u b j e c t t o SAIF's l i e n f o r i t s " j u s t and p r o p e r " s h a r e . See ORS 
65 6 . 5 9 3 ( 3 ) . We now proceed t o a d e t e r m i n a t i o n o f a " j u s t and p r o p e r " d i s t r i b u 
t i o n . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 656.593(1), i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . We t a k e such an approach t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on an 
ad hoc b a s i s and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . " See M a r v i n T h o r n t o n , 34 Van N a t t a 
999, 1002 ( 1 9 8 2 ) . 

We f i n d no p e r s u a s i v e reason t o d e p a r t from t h e a f o r e m e n t i o n e d approach. 
T h e r e f o r e , a f t e r t h e d e d u c t i o n o f a t t o r n e y f e e s , l i t i g a t i o n c o s t s , and 
c l a i m a n t ' s s t a t u t o r y 1/3 share, SAIF i s e n t i t l e d t o r e t a i n t h e b a l a n c e o f t h e 
t h i r d p a r t y r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s 
f o r compensation, f i r s t a i d or o t h e r m e d i c a l , s u r g i c a l o r h o s p i t a l s e r v i c e , and 
f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be expected f u t u r e e x p e n d i t u r e s f o r 
compensation and o t h e r c o s t s o f t h e worker's c l a i m s under ORS 656.001 t o 
656.794. See ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , ( b ) , & ( c ) . 

C l a i m a n t has n e i t h e r c o n t e s t e d SAIF's a s s e r t i o n t h a t i t has i n c u r r e d 
$32,244.52 i n a c t u a l c l a i m c o s t s nor i t s r e p r e s e n t a t i o n t h a t such c o s t s would 
exceed t h e r e m a i n i n g balance a f t e r t h e s e t t l e m e n t proceeds were d i s t r i b u t e d i n 
accordance w i t h ORS 656.593(1). Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t a 
d i s t r i b u t i o n o f proceeds from t h e t h i r d p a r t y s e t t l e m e n t i n accordance w i t h ORS 
656.593(1) would be " j u s t and p r o p e r . " We f u r t h e r h o l d t h a t SAIF's " j u s t and 
p r o p e r " share o f such a d i s t r i b u t i o n would be t h e r e m a i n i n g b a l a n c e o f s e t t l e 
ment proceeds a f t e r t h e d e d u c t i o n o f c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n 
expenses, and s t a t u t o r y 1/3 share. 
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A p p l y i n g t h e a f o r e m e n t i o n e d d i s t r i b u t i o n scheme, we r e a c h t h e f o l l o w i n g 
t o t a l s : 

S e t t l e m e n t $13,000. 00 
A t t o r n e y Fee $-4,044. 85 
L i t i g a t i o n Costs $- 412. 70 

S u b - T o t a l $ 8,542. 45 
C l a i m a n t ' s 1/3 Share $ 2,847. 48 

Remaining Balance t o SAIF $ 5,694. 97 
P a r t i a l Payment $ 4,044. 86 

Unpaid Balance t o SAIF $ 1,650. 11 

I n r e a c h i n g t h i s c o n c l u s i o n , we note t h a t , . a c c o r d i n g t o SAIF's c a l c u l a 
t i o n s , i t s s t a t u t o r y share s h o u l d t o t a l $5,594.35, r a t h e r t h a n t h e $5,694.97 
l i s t e d above. However, SAIF based i t s c a l c u l a t i o n s on an a t t o r n e y f e e o f 
$4,195.77, whereas c l a i m a n t ' s counsel computed an a t t o r n e y f e e o f $4,044.85. 
W i t h n e i t h e r a r e t a i n e r agreement nor evidence from c l a i m a n t o r h i s c o u n s e l 
c o n c e r n i n g t h e i r f i n a n c i a l arrangements, we d e c l i n e t o m o d i f y t h e amount o f 
c l a i m a n t ' s p r e v i o u s l y s t a t e d a t t o r n e y f e e . 

We f u r t h e r n o t e t h a t our c a l c u l a t i o n s have not c o n s i d e r e d t h e $297.27 
r e t a i n e r f r o m c l a i m a n t . Since t h i s sum was a p p a r e n t l y p r o v i d e d t o o f f s e t 
c l a i m a n t ' s l i t i g a t i o n c o s t s and because c l a i m a n t ' s a t t o r n e y has r e c e i v e d f u l l 
c r e d i t f o r t h e s e expenses i n our c a l c u l a t i o n s , i t f o l l o w s t h a t c l a i m a n t ' s a t t o r 
ney s h o u l d r e i m b u r s e c l a i m a n t f o r t h e s e c o s t s . Thus, c l a i m a n t ' s f u l l s h a r e f r o m 
t h e s e t t l e m e n t would be $3,144.75 ($2,847.48 + $297.27), r a t h e r t h a n t h e 
$4,044.86 d i s t r i b u t e d t o him by h i s c o u n s e l . 

R a t h e r t h a n d i s t r i b u t i n g t h e s e t t l e m e n t proceeds i n accordance w i t h t h e 
a f o r e m e n t i o n e d s t a t u t o r y scheme, c l a i m a n t ' s counsel p a i d $750 o f t h e proceeds as 
reimbursement o f a "PIP l i e n . " There i s no p r o v i s i o n t h a t would p e r m i t t h e d i s 
bursement o f any p o r t i o n o f t h e proceeds from a t h i r d p a r t y r e c o v e r y d i r e c t l y t o 
a p h y s i c i a n , a m e d i c a l s e r v i c e s p r o v i d e r , an i n s u r e r o t h e r t h a n t h e p a y i n g 
agency, o r any o t h e r e n t i t y . See Steven B. L u b i t z , 40 Van N a t t a 450 ( 1 9 8 8 ) . 
Thus, c l a i m a n t ' s c o u n s e l ' s a c t i o n was c l e a r l y c o n t r a r y t o t h e s t a t u t o r y d i s t r i 
b u t i o n scheme as s e t f o r t h i n ORS 656.593(1) and ( 3 ) . 

As a r e s u l t o f c l a i m a n t ' s counsel's i m p e r m i s s a b l e d i s t r i b u t i o n , SAIF's 
r e c o v e r y has been u n i l a t e r a l l y and i n v a l i d l y reduced. Under such c i r c u m s t a n c e s , 
we have p r e v i o u s l y h e l d t h a t t h e p a y i n g agency may r e c o v e r t h e u n p a i d p o r t i o n o f 
i t s l i e n f r o m c l a i m a n t ' s a t t o r n e y . Steven B. L u b i t z , supra. 

I n accordance w i t h t h e r e a s o n i n g d i s c u s s e d above and t h e r a t i o n a l e a r t i c u 
l a t e d i n t h e L u b i t z h o l d i n g , we conclude t h a t c l a i m a n t ' s a t t o r n e y i s j o i n t l y and 
s e v e r a l l y r e s p o n s i b l e f o r remedying t h i s s i t u a t i o n . A c c o r d i n g l y , c l a i m a n t 
and/or c l a i m a n t ' s a t t o r n e y are d i r e c t e d t o pay SAIF t h e u n p a i d p o r t i o n o f i t s 
r i g h t f u l s h a r e o f t h e s e t t l e m e n t proceeds. i . e . , $1,650.11. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
GLEN D. ROLES, Cla i m a n t 

WCB Case Nos. 88-19267 & 89-06314 
ORDER ON RECONSIDERATION 

Welch, e t a l . . Claimant A t t o r n e y s 
Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

On January 22, 1991, we f i l e d w i t h t h e Court o f Appeals a N o t i c e o f W i t h 
d r a w a l o f o u r January 10, 1990 Order on Review. See ORS 18 3 . 4 8 2 ( 6 ) ; ORAP 4.35. 
We t o o k such an a c t i o n t o r e c o n s i d e r our d e c i s i o n i n c o n j u n c t i o n w i t h o u r r e v i e w 
o f cases i n v o l v i n g t h e same p a r t i e s and e s s e n t i a l l y t h e same i s s u e s w h i c h a r e 
p e n d i n g b e f o r e t h e Board. Having completed our r e v i e w o f t h e s e m a t t e r s , we 
i s s u e t h e f o l l o w i n g r e c o n s i d e r a t i o n o r d e r . 

The r e l e v a n t f a c t s a r e as f o l l o w s . Referee M. Johnson o r d e r e d t h e SAIF 
C o r p o r a t i o n t o pay over $10,000 i n what he c h a r a c t e r i z e d as t e m p o r a r y t o t a l d i s 
a b i l i t y compensation. When SAIF r e f u s e d t o pay, c l a i m a n t r e q u e s t e d a h e a r i n g 
s e e k i n g enforcement o f Referee Johnson's o r d e r . Referee H a r r i o r d e r e d SAIF t o 
pay t h e monies o r d e r e d by Referee Johnson, as w e l l as a p e n a l t y and r e l a t e d 
a t t o r n e y f e e . When SAIF c o n t i n u e d t o r e f u s e t o pay, c l a i m a n t r e q u e s t e d a n o t h e r 
h e a r i n g . T h e r e a f t e r , Referee Emerson assessed an a d d i t i o n a l p e n a l t y and r e l a t e d 
a t t o r n e y f e e . 

On r e v i e w o f t h e a f o r e m e n t i o n e d Referee o r d e r s , we r e v e r s e d t h o s e p o r t i o n s 
o f R e f e r e e Johnson's o r d e r t h a t gave r i s e t o t h e enforcement p r o c e e d i n g s b e f o r e 
R e f e r e e H a r r i and Emerson. S p e c i f i c a l l y , we r e i n s t a t e d t h e f o u r D e t e r m i n a t i o n 
Orders t h a t R e feree Johnson had s e t a s i d e . Glen D. Rol e s , 42 Van N a t t a 68 
( 1 9 9 0 ) . 

T h i s case concerns our c o n s o l i d a t e d r e v i e w o f t h e H a r r i and Emerson 
o r d e r s . I n our p r e v i o u s o r d e r , we r e v e r s e d t h o s e p o r t i o n s o f t h e Referee o r d e r s 
t h a t assessed p e n a l t i e s . Glen D. Roles, 42 Van N a t t a 73 ( 1 9 9 0 ) . W i t h o u t ex
p r e s s l y a d d r e s s i n g t h e enforcement p o r t i o n o f Referee H a r r i ' s o r d e r , we a f f i r m e d 
t h e r e m a i n d e r o f h i s o r d e r . 

T h i s d a t e , we have concluded t h a t , because Referee Johnson l a c k e d j u r i s 
d i c t i o n and s t a t u t o r y a u t h o r i t y t o s e t a s i d e t h e f o u r D e t e r m i n a t i o n O r d e r s , h i s 
o r d e r a w a r d i n g what he c h a r a c t e r i z e d as temporary d i s a b i l i t y , as w e l l as Referee 
H a r r i ' s enforcement o r d e r and t h a t p o r t i o n o f our January 1 1 , 1990 o r d e r a f f i r m 
i n g R e f e r e e H a r r i ' s enforcement d e c i s i o n , were v o i d and u n e n f o r c e a b l e . Glen D. 
Ro l e s , 43 Van N a t t a 278 (1991)( WCB Case Nos. 89-14455; 90-02445). Based on t h e 
r e a s o n i n g and c o n c l u s i o n s expressed i n t h a t o r d e r , we r e v e r s e t h a t p o r t i o n o f 
Ref e r e e H a r r i ' s o r d e r t h a t d i r e c t e d SAIF t o pay t h e amounts o r d e r e d by Referee 
Johnson. 

F u r t h e r m o r e , we r e v e r s e t h o s e p o r t i o n s o f Referee H a r r i ' s o r d e r and Ref
e r e e Emerson's o r d e r t h a t awarded p e n a l t y - r e l a t e d a t t o r n e y f e e s f o r SAIF's 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o comply w i t h Referee Johnson's and Referee 
H a r r i ' s o r d e r s . Inasmuch as we have found Referee Johnson's and Ref e r e e H a r r i ' s 
d i r e c t i o n s t o pay tem p o r a r y d i s a b i l i t y compensation t o be i n v a l i d , i t f o l l o w s 
t h a t SAIF's f a i l u r e t o comply w i t h t h o s e d i r e c t i v e s was n o t u n r e a s o n a b l e . More
o v e r , s i n c e n e i t h e r d i r e c t i v e r e q u i r e d t h e payment o f "compensation," SAIF has 
not u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation. C o n s e q u e n t l y , p e n a l t y -
r e l a t e d a t t o r n e y f e e s under ORS 656.382(1) a re n o t w a r r a n t e d . 

A c c o r d i n g l y , as m o d i f i e d and supplemented h e r e i n , we adhere t o and repub
l i s h t h e f i n d i n g s and c o n c l u s i o n s expressed i n our January 10, 1990 Order on Re
vie w . I n a d d i t i o n , t h e "Order" p o r t i o n o f our January 10, 1990 o r d e r i s r e 
p l a c e d w i t h t h e f o l l o w i n g paragraphs. 



380 Glen D. Roles, 43 Van N a t t a 379 (1991) 

I n WCB Case No. 88-19267, Referee H a r r i ' s o r d e r d a t e d F e b r u a r y 27, 1989, 
as r e c o n s i d e r e d March 16, 1989, i s r e v e r s e d . The Referee's d i r e c t i o n t o SAIF t o 
pay t h e t e m p o r a r y d i s a b i l i t y compensation awarded by Referee Johnson's o r d e r i s 
r e v e r s e d . The Refere e ' s assessment o f a 25 p e r c e n t p e n a l t y and a $3,000 
p e n a l t y - r e l a t e d a t t o r n e y f e e are r e v e r s e d . Inasmuch as c l a i m a n t has n o t p r e 
v a i l e d on r e v i e w c o n c e r n i n g t h e temporary d i s a b i l i t y compensation, t h e $500 
a t t o r n e y f e e awarded by our January 10, 1990 o r d e r i s w i t h d r a w n . 

I n WCB Case No. 89-06314, Referee Emerson's o r d e r d a t e d May 16, 1989 i s 
r e v e r s e d . The Referee's assessment o f a 25 p e r c e n t p e n a l t y and a $600 p e n a l t y -
r e l a t e d a t t o r n e y f e e a r e r e v e r s e d . 

I T I S SO ORDERED. 

Board Member C r i d e r d i s s e n t i n g . 

I do n o t shar e t h e v i e w a r t i c u l a t e d i n t h e Board's o r d e r i n WCB Case No. 
89-14455 and 90-02445 t h a t d i s a b i l i t y b e n e f i t s a r e n o t compensation because a 
r e f e r e e s h o u l d n o t have conducted t h e h e a r i n g which gave r i s e t o t h e award o f 
b e n e f i t s . The d i s a b i l i t y b e n e f i t s awarded by Referee Johnson were compensation. 
The o n l y q u e s t i o n i s whether compensation awarded under t h e s e c i r c u m s t a n c e s must 
be p a i d under f o r m e r ORS 656.313. 

I w o u l d adhere t o our o r i g i n a l o r d e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
PRISCILLA J. BOSLEY, Claimant 

WCB Case No. 89-03907 
ORDER ON REVIEW 

Royce, e t a l . , Claimant A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r t h a t : (1) a f f i r m e d a 
D e t e r m i n a t i o n Order f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on November 
8, 1988; (2) d e c l i n e d t o assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e "de f a c t o " d e n i a l o f c l a i m a n t ' s a l l e g e d a g g r a v a t i o n 
c l a i m ; (3) u p h e l d t h e i n s u r e r ' s "de f a c t o " d e n i a l o f c l a i m a n t ' s c l a i m f o r medi
c a l s e r v i c e s ; ( 4 ) awarded a $300 a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o 
t i m e l y a c c e p t o r deny c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m ; and (5) d e c l i n e d t o 
r a t e c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . I n her b r i e f , c l a i m a n t argues t h a t i n 
t e r i m c ompensation s h o u l d have been p a i d subsequent t o t h e a l l e g e d a g g r a v a t i o n 
c l a i m . I n i t s b r i e f , t h e i n s u r e r contends t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i 
t i o n i s n o t r e l a t e d t o her i n d u s t r i a l i n j u r y o f February 17, 1986. On r e v i e w , 
t h e i s s u e s a r e c o m p e n s a b i l i t y , premature c l o s u r e , c l a i m s p r o c e s s i n g , m e d i c a l 
s e r v i c e s , e x t e n t o f d i s a b i l i t y and p e n a l t i e s , r e l a t e d a t t o r n e y f e e s and t h e 
amount o f t h e f e e awarded by t h e Referee. We a f f i r m i n p a r t and r e v e r s e i n 
p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d f r o m a p s y c h o l o g i c a l c o n d i t i o n f o r a number o f y e a r s 
p r i o r t o h e r 1986 compensable back i n j u r y . Her c o n d i t i o n was c h a r a c t e r i z e d by 
p e r i o d i c , w i d e mood swings. L i t h i u m maintenance t r e a t m e n t was recommended, 
a f t e r t h e c o n d i t i o n was v a r i o u s l y diagnosed as a g i t a t e d d e p r e s s i o n , manic-
d e p r e s s i v e i l l n e s s , o r moderate b i p o l a r a f f e c t i v e d i s o r d e r . (Exs. 8-2, 9-1, 10-
2 ) . 
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On F e b r u a r y 2, 1986, c l a i m a n t compensably i n j u r e d h er l e f t h i p , t h i g h and 
low back. She underwent a m i c r o d i s k e c t o m y s i x weeks l a t e r and was f u l l y r e 
l e a s e d t o work i n J u l y 1986. 

A f t e r t h e 1986 compensable i n j u r y , c l a i m a n t c o n t i n u e d t o seek t r e a t m e n t 
f o r h e r v a r i o u s c o m p l a i n t s , i n c l u d i n g p a i n . On August 8, 1988, Dr. B u r c h i e l , 
M.D., w r o t e t o t h e i n s u r e r p r o p o s i n g an i n t r a t h e c a l enhanced CT scan and a 
" t r i a l o f e p i d u r a l s t i m u l a t i o n f o r p a i n c o n t r o l . " (Ex. 5 1 - i ) . The i n s u r e r d i d 
n o t r e s p o n d . On J u l y 1 1 , 1989, t h e i n s u r e r r e c e i v e d a r e q u e s t f o r a u t h o r i z a t i o n 
t o p e r f o r m a CT scan o n l y , as a d i a g n o s t i c measure. (Ex. 8 4 ) . I t d i d n o t r e 
spond t h e r e a f t e r . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we not e t h a t t h e Referee d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t , a l t h o u g h no p a r t y r e q u e s t e d d i s m i s s a l . Inasmuch as we a r e 
aware o f no a u t h o r i t y f o r d i s m i s s a l , we conclude t h a t t h e R e f e r e e s h o u l d n o t 
have d i s m i s s e d c l a i m a n t ' s r e q u e s t i n t h i s case. T h e r e f o r e , we r e i n s t a t e 
c l a i m a n t ' s h e a r i n g r e q u e s t and proceed w i t h our r e v i e w . 

As a second p r e l i m i n a r y m a t t e r , we not e c l a i m a n t ' s argument t h a t h er psy
c h o l o g i c a l c l a i m was accepted, because she r e c e i v e d c o u n s e l i n g f o r two y e a r s and 
t h e i n s u r e r p a i d t h e c o u n s e l o r ' s b i l l s . We f i n d no e v i d e n c e t h a t t h i s c l a i m was 
ac c e p t e d . I n t h i s r e g a r d , we not e t h a t payment o f m e d i c a l b i l l s does n o t con
s t i t u t e a cceptance. ORS 656.262; Richmond v. SAIF, 85 Or App 444 ( 1 9 8 7 ) . See 
a l s o , Gregg v. SAIF, 81 Or App 395 (19 8 6 ) ; Faught v. SAIF, 70 Or App 388 (1 9 8 4 ) ; 
Jacobsen v. SAIF, 36 Or App 789 (1978). 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

On t h e m e r i t s , c l a i m a n t bears t h e burden o f p r o v i n g t h a t h er p s y c h o l o g i c a l 
c o n d i t i o n i s compensably r e l a t e d t o her accepted l e f t h i p and t h i g h i n j u r y . 
P o ole v. SAIF, 69 Or App 503 (1984). To c a r r y t h a t burden, she must e s t a b l i s h 
t h a t h e r i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f her p s y c h o l o g i 
c a l c o n d i t i o n , o r , i f t h e m e n t a l c o n d i t i o n p r e d a t e d t h e i n j u r y , t h a t t h e i n j u r y 
worsened t h a t p r e e x i s t i n g c o n d i t i o n . Jeld-Wen, I n c . v. Page, 73 Or App 136, 139 
( 1 9 8 5 ) . C o n s i d e r i n g t h e m u l t i p l i c i t y o f p o t e n t i a l causes i n t h i s case, we con
c l u d e t h a t t h e q u e s t i o n o f c a u s a t i o n i s complex enough t o r e q u i r e e x p e r t m e d i c a l 
a n a l y s i s . U r i s v. Workers' Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105 (1 9 8 5 ) . 

C l a i m a n t ' s t r e a t i n g c o u n s e l o r and t h e p s y c h o l o g i s t s a t t h e C o l i s t r o C l i n i c 
were under t h e i m p r e s s i o n t h a t c l a i m a n t had " p o s i t i v e " p s y c h o l o g i c a l f u n c t i o n i n g 
p r i o r t o her 1986 i n d u s t r i a l i n j u r y . That i m p r e s s i o n forms t h e b a s i s f o r t h e i r 
o p i n i o n r e g a r d i n g c a u s a t i o n , as w e l l as t h e i r t r e a t m e n t and p r o g n o s i s . However, 
based on t h e f o l l o w i n g u n c o n t r o v e r t e d m e d i c a l e v i d e n c e , we c o n c l u d e t h a t t h e 
t r e a t i n g p s y c h o l o g i s t s r e l i e d upon an i n a c c u r a t e h i s t o r y . 

I n F e b r u a r y 1976, c l a i m a n t complained o f nervousness, n i g h t sweats, w e i g h t 
l o s s and d i a r r h e a . Dr. E l l e r b r o o k suspected h y p e r t h y r o i d i s m and p r e s c r i b e d 
V a l i u m and I n d o r a l . For about t h r e e y e a r s , c l a i m a n t r e p o r t e d w a x i n g and waning 
symptoms i n c l u d i n g d e p r e s s i o n , headaches and t i r e d n e s s . (Ex. 2 ) . 

E l l e r b r o o k r e f e r r e d c l a i m a n t t o Dr. M e l v i n i n May 1982 f o r e v a l u a t i o n o f 
p o s s i b l e h y p e r t h y r o i d i s m and d i p l o p i a , o r double v i s i o n . M e l v i n n o t e d c l a i m 
a n t ' s h i s t o r y t h a t she had been " t h i n , a n x i o u s and h o t f o r most o f her l i f e and 
a t t r i b u t e d t h e s e t o s t r e s s . " (Ex. 5-1). Claimant developed p t o s i s i n one eye 
and o c u l a r m y e s t h e n i a . On October 5, 1982, she r e p o r t e d d i a r r h e a , nausea, 
worsened d i p l o p i a , nervousness, clumsiness and d i s o r i e n t a t i o n . (Ex. 5 - 7 ) . On 
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October 12, 1982, she was f e e l i n g "great." "On October 29, claimant telephoned 
Melvin, "worried t h a t she should f e e l good one day and bad the next." (Ex. 5-
8 ) . 

I n December 1982, Melvin noted t h a t the hyperthyroid d i a g n o s i s was a c l i n 
i c a l d i a g n o s i s , not o b j e c t i v e l y confirmed. (Ex. 5-10). When clai m a n t s t a t e d 
t h a t she " f e l t hypo," i n January 1983, Melvin opined t h a t her "symptoms could be 
a n x i e t y . " (Ex. 5-11). He t o l d claimant t h a t her t h y r o i d was f u n c t i o n i n g nor
mally and t h a t her symptoms were more l i k e l y r e l a t e d t o her psyche than t o 
org a n i c d i s e a s e . I n May 1983, Melvin again advised claimant of normal t h y r o i d 
and sugar l a b r e s u l t s . He doubted t h a t claimant's hyperthyroidism was r e c u r r i n g 
and opined t h a t her symptoms were r e l a t e d to an anxiety s t a t e . ( E x s . 5-11-12; 
6 ) . 

I n February 1984, claimant reported t h a t she f e l t " b e t t e r than a t any time 
i n her l i f e : but concerned t h a t she senses a turnaround back t o o l d problem." 
(Ex. 5-15). I n A p r i l 1984, Melvin noted t h a t claimant was very unhappy, r e p o r t 
e d l y i n a " c y c l e " ' o f f e e l i n g bad. He found no signs of hyper or hypo t h y r o i d -
ism. ( I d . ) 

Melvin r e f e r r e d claimant to Dr. Hammerstad, n e u r o l o g i s t . I n so doing, 
Melvin r e p o r t e d c l a i m a n t ' s f l u c t u a t i n g symptom complex, " f r e q u e n t l y r e c u r r i n g 
symptoms of nervousness, f l u c t u a t i n g temperature i n t o l e r a n c e from one extreme to 
the other, i r r i t a b i l i t y and f a t i g u e . " (Ex. 8-2). He s t a t e d t h a t he had seen 
her q u i t e f r e q u e n t l y f o r these symptoms and repeatedly confirmed t h a t her 
t h y r o i d f u n c t i o n was normal. Melvin concluded t h a t c l a i m a n t ' s symptoms were 
" s t r e s s r e l a t e d and best c h a r a c t e r i z e d as an a g i t a t e d d e p r e s s i o n . " ( I d . ) 

Hammerstad ev a l u a t e d claimant on May 22, 1984. Claimant d e s c r i b e d her 
" c y c l e s of ' f e e l i n g on top of the world' which may l a s t up to t h r e e months, and 
other times when she ' f e e l s r o t t e n . ' " (Ex. 9-1). Hammerstad noted t h a t 
c l a i m a n t ' s l i s t of somatic complaints were " a l l compatible with d e p r e s s i o n 
although she denies a depressed, sad mood." ( I d . ) He concluded t h a t c l a i m a n t 
was d e s c r i b i n g a moderate b i p o l a r a f f e c t i v e d i s o r d e r and recommended p s y c h i a t r i c 
c o n s u l t a t i o n . 

Dr. Sack, M.D., and p r o f e s s o r of p s y c h i a t r y , e v a l u a t e d c l a i m a n t on June 
16, 1984. He noted c l a i m a n t ' s report t h a t her mood swings were c y c l i c , i n a 
f a i r l y r e g u l a r p a t t e r n of two or thr e e months i n each d i r e c t i o n . When de
pressed, c l a i m a n t ' s symptoms included i n t e r m i t t e n t c r y i n g s p e l l s , l e t h a r g y , 
i r r i t a b i l i t y , l o s i n g weight, s o c i a l withdrawal and diminished a p p e t i t e , l i b i d o 
and a b i l i t y t o concentrate. (Ex. 10-1). Sack concluded t h a t c l a i m a n t has a 
pr o p e n s i t y f o r manic-depressive i l l n e s s and recommended L i t h i u m maintenance. 
(Ex. 10-2). I n August 1984, Sack began to suspect t h a t a s l e e p d i s o r d e r may 
underly c l a i m a n t ' s changes i n energy. (Ex. 14). 

A l l the above complaints and medical opinions i s s u e d p r i o r to c l a i m a n t ' s 
compensable i n j u r y . Inasmuch as the r e i s no evidence to the c o n t r a r y , we con
clude t h a t c l a i m a n t s u f f e r e d from a p s y c h o l o g i c a l c o n d i t i o n which p r e e x i s t e d the 
1986 i n j u r y . 

Although we o r d i n a r i l y give great weight to the opinion of the t r e a t i n g 
p h y s i c i a n ( s ) , see Weiland v. SAIF, 64 Or App 810, 814 (1983), we d e c l i n e t o do 
so here, f o r the f o l l o w i n g fundamental reason. Dr. Worthington, one of 
c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t s , admitted t h a t nothing i n h i s f i l e predated 
March 1987. (Ex. 89-29). Claimant admitted t h a t she t o l d Diane Worthington, 
counselor, t h a t she had never been depressed before the 1986 i n j u r y . ( T r . 6 1 ) . 
I t i s undisputed t h a t Diane Worthington and her c o l l e a g u e s , Drs. Worthington and 
C o l i s t r o , were unaware of claimant's p r e e x i s t i n g c o n d i t i o n a t l e a s t u n t i l Dr. 
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W o r t h i n g t o n ' s d e p o s i t i o n i n 1989. N e v e r t h e l e s s , b o t h W o r t h i n g t o n and Dr. 
C o l i s t r o a c c e p t e d c l a i m a n t ' s h i s t o r y r e g a r d i n g t h e onset o f her symptoms and 
r e s t a t e d i t as f a c t i n t h e i r c h a r t notes and r e p o r t s . (Exs. 36-4, 80-2, 86-29-
3 0 ) . Based on c l a i m a n t ' s h i s t o r y t h a t her p s y c h o l o g i c a l d i f f i c u l t i e s began 
a f t e r h e r 1986 i n j u r y , t h e p s y c h o l o g i s t s concluded t h a t c l a i m a n t ' s problems were 
caused by her i n j u r y and i t s sequelae. However, inasmuch as c l a i m a n t ' s t r e a t i n g 
p s y c h o l o g i s t s r e l i e d on an i n a c c u r a t e and i n c o m p l e t e h i s t o r y , we a c c o r d t h e i r 
o p i n i o n s r e g a r d i n g c a u s a t i o n no w e i g h t . Somers v. SAIF, 77 Or App 259 ( 1 9 8 6 ) . 

As we have s t a t e d , c l a i m a n t may prove t h a t her c u r r e n t p s y c h o l o g i c a l con
d i t i o n i s compensable by e s t a b l i s h i n g t h a t her p r e e x i s t i n g c o n d i t i o n worsened, 
due t o h e r compensable i n j u r y . Jeld-Wen, I n c . v. Page, supra. A c c o r d i n g l y , we 
p r o c e e d t o c o n s i d e r whether c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n r e p r e 
s e n t s a w o r s e n i n g o f her p r e e x i s t i n g c o n d i t i o n . 

C l a i m a n t began t r e a t i n g w i t h Dr. Noren, c h i r o p r a c t o r , i n January 1987. At 
t h e o u t s e t , c l a i m a n t l i s t e d p a s t and p r e s e n t problems w i t h neck, arms and l e g s , 
s o r e muscles, numbness, headaches, f o r g e t f u l n e s s , c o n f u s i o n , d e p r e s s i o n , i r r i 
t a b i l i t y , and v i s i o n problems. She r e p o r t e d p r i o r problems w i t h low back p a i n , 
p a i n between t h e s h o u l d e r s , s w o l l e n p a i n f u l j o i n t s , d i z z i n e s s , e x h a u s t i o n , 
f a t i g u e and weakness. (Ex. 29-2). I n March 1987, c l a i m a n t p r e s e n t e d a t t h e 
C o l i s t r o C l i n i c , d e s c r i b i n g symptoms o f w o r r y , muscle t e n s i o n , headaches, gas
t r o i n t e s t i n a l d i s t u r b a n c e s , i r r i t a b i l i t y , t e a r f u l n e s s , w e i g h t l o s s , r a p i d p u l s e 
and p a i n i n t e r f e r i n g w i t h s l e e p o c c a s i o n a l l y . (Ex. 3 1 - 1 ) . Over t h e f o l l o w i n g 
months, Diane W o r t h i n g t o n r e p o r t e d c l a i m a n t ' s symptoms o f t e a r f u l n e s s , anger, 
and f r u s t r a t i o n . C l a i m a n t c o n t i n u e d t o com p l a i n o f i r r i t a b i l i t y , d i m i n i s h e d 
f r u s t r a t i o n t o l e r a n c e , s l e e p d i s t u r b a n c e , a n e r g i a , anhedonia, p e r i o d s o f t e a r 
f u l n e s s , " a p p a r e n t p s y c h o p h y s i o l o g i c problems such as t e n s i o n headaches and 
g a s t r o i n t e s t i n a l d i s t u r b a n c e and morbid p r e o c c u p a t i o n w i t h h e r p a i n . " (Ex. 39-
1 ) . As b e f o r e , c l a i m a n t ' s symptoms waxed and waned. (See Exs. 3 1 , 3 8 ) . 

Dr. D a v i e s , Psy.D., e v a l u a t e d c l a i m a n t on August 4, 1987 and a g a i n on 
August 16, 1988. A f t e r a t h o r o u g h r e v i e w o f c l a i m a n t ' s h i s t o r y , Davies con
c l u d e d t h a t t h e r e had been no change i n c l a i m a n t ' s c y c l i c a l mood swings o f a 
f a i r l y r e g u l a r p a t t e r n s i n c e her i n j u r y . (Ex. 81-12). He o p i n e d t h a t c l a i m a n t 
s u f f e r s f r o m a p e r s o n a l i t y d i s o r d e r , as d i s t i n g u i s h e d f r o m an i n j u r y - r e l a t e d , o r 
t r a u m a t i c , d i s o r d e r . (Ex. 81 - 9 ) . I n t h i s r e g a r d , Davies f o u n d c l a i m a n t ' s c u r 
r e n t problems t o be " e x t r e m e l y " s i m i l a r t o t h e problems she has had a t l e a s t 
s i n c e 1984, and p r o b a b l y s i n c e t h e mid-1970's. (Ex. 81-14, 2 3 ) . He co n c l u d e d 
t h a t c l a i m a n t has s u f f e r e d from d y s t hymia (a t y p e o f d e p r e s s i o n ) s i n c e 1983, and 
t h a t she i s " c u r r e n t l y h a v i n g t h e same symptoms she has had a l l a l o n g . " (Ex. 
81 - 3 1 ) . 

D a v i e s ' o p i n i o n , u n l i k e t h a t o f c l a i m a n t ' s t r e a t i n g p s y c h o l o g i s t s , i s 
based on a complete h i s t o r y . He observed t h a t c l a i m a n t has t h e same c o m p l a i n t s 
now as she had b e f o r e her i n j u r y and concluded t h a t h er c o n d i t i o n i s t h e same 
now as i t was t h e n . We f i n d no p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t ' s p s y c h o l o g i 
c a l c o n d i t i o n has worsened, o r t h a t her p e r i o d i c c y c l e s o f d e p r e s s i o n symptoms 
d i f f e r i n f r e q u e n c y o r i n t e n s i t y from t h o s e w h i c h o c c u r r e d p r i o r t o t h e 1986 
i n j u r y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t c a r r i e d h er burden o f 
p r o v i n g t h a t h er compensable i n j u r y caused a wo r s e n i n g o f her p r e e x i s t i n g psy
c h o l o g i c a l c o n d i t i o n . T h e r e f o r e , c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t 
compensable. 

Premature C l o s u r e and E x t e n t o f D i s a b i l i t y 

C l a i m a n t argues t h a t her c l a i m was p r e m a t u r e l y c l o s e d , s o l e l y on t h e b a s i s 
o f h e r p s y c h o l o g i c a l c o n d i t i o n . I n t h e event t h a t her c l a i m was n o t p r e m a t u r e l y 
c l o s e d , c l a i m a n t contends t h a t she i s e n t i t l e d t o a d i s a b i l i t y r a t i n g f o r her 
p s y c h o l o g i c a l c o n d i t i o n . 
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Inasmuch as we have d e t e r m i n e d t h a t her p s y c h o l o g i c a l c o n d i t i o n i s n o t 
compensable, h e r c l a i m was n o t p r e m a t u r e l y c l o s e d and she i s n o t e n t i t l e d t o a 
permanent d i s a b i l i t y award f o r t h a t c o n d i t i o n . 

M e d i c a l S e r v i c e s 

On August 8, 1988, Dr. B u r c h i e l , n e u r o l o g i s t , w r o t e t o t h e i n s u r e r , p r o 
p o s i n g a CT scan and a t r i a l p e r i o d o f e p i d u r a l s t i m u l a t i o n f o r p a i n c o n t r o l . 
(Ex. 5 1 - 1 ) . The i n s u r e r d i d n o t respond. B u r c h i e l f i l e d a second r e q u e s t on 
J u l y 1 1 , 1989. (Ex. 8 4 ) . The second l e t t e r r e q u e s t e d a u t h o r i z a t i o n t o p e r f o r m 
o n l y a CT scan, f o r t h e purpose o f d e t e r m i n i n g whether e p i d u r a l s t i m u l a t i o n 
w o u l d be a p p r o p r i a t e . t r e a t m e n t f o r c l a i m a n t ' s p a i n . A g a i n , t h e i n s u r e r d i d n o t 
r e spond. C l a i m a n t appeals t h e second "de f a c t o " d e n i a l o n l y . 

C l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary m e d i c a l t r e a t m e n t r e 
q u i r e d f o r r e c o v e r y f r o m her compensable i n j u r y o r f o r r e l i e f o f p a i n . ORS 
6 5 6 . 2 4 5 ( 1 ) ; W e t z e l v. Goodwin Bros., 50 Or App 101 ( 1 9 8 1 ) ; See James v. Kemper 
I n s u r a n c e Co., 81 Or App 80, 84 ( 1 9 8 6 ) . 

A d i a g n o s t i c s e r v i c e , such as t h e proposed CT scan, i s a compensable med
i c a l s e r v i c e , so l o n g as i t i s r e a s o n a b l e and necessary and r e l a t e d t o a com
p e n s a b l e c o n d i t i o n . See ORS 656.245; F i n c h v. S t a v t o n Canning Co., 93 Or App 
168, 173 ( 1 9 8 8 ) . Here, t h e r e i s no s e r i o u s argument t h a t t h e CT scan was n o t 
recommended as a d i a g n o s t i c measure, r e l a t e d t o c l a i m a n t ' s compensable back 
c o n d i t i o n . There i s some d i s p u t e about whether i t i s r e a s o n a b l e and n e c e s s a r y . 

B u r c h i e l was t h e t r e a t i n g p h y s i c i a n f o r purposes o f t h e proposed m e d i c a l 
s e r v i c e . T h a t , combined w i t h t h e f a c t t h a t h i s 1989 l e t t e r r e q u e s t e d p e r m i s 
s i o n t o p e r f o r m a d i a g n o s t i c p rocedure o n l y , f o r t h e purpose o f d e t e r m i n i n g 
w hether f u r t h e r p a i n t r e a t m e n t i s i n d i c a t e d , persuade us t h a t c l a i m a n t has 
c a r r i e d h e r b u rden o f p r o v i n g t h a t t h e CT scan i s r e a s o n a b l e and n e c e s s a r y . 

Claims P r o c e s s i n g , P e n a l t i e s and A t t o r n e y Fees 

C l a i m a n t contends t h a t Diane W o r t h i n g t o n ' s March 7, 1989 l e t t e r p u t t h e 
i n s u r e r on n o t i c e o f her worsened p s y c h o l o g i c a l c o n d i t i o n . (See Ex. 7 6 ) . The 
i n s u r e r d i d n o t r e s p o n d , and c l a i m a n t seeks a p e n a l t y and r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s f a i l u r e t o accept o r deny t h e a l l e g e d a g g r a v a t i o n c l a i m 
w i t h i n 60 days. 

I n t h e March 1989 l e t t e r , W o r t h i n g t o n r e p o r t e d t h a t c l a i m a n t " c o n t i n u e s 
t o s u f f e r f r o m symptoms o f d e p r e s s i o n , her v o c a t i o n a l s t a t u s i s u n r e s o l v e d and 
she has r e c e n t l y been e x p e r i e n c i n g a s i g n i f i c a n t l y [ s i c ] i n c r e a s e i n p a i n . . . 
•She c o n t i n u e s t o s u f f e r symptoms o f t e a r f u l n e s s , a g i t a t i o n and i n t e r m i t t e n t 
a c u t e d i s t r e s s . . . .[She] w i l l c o n t i n u e t o need s t r u c t u r e d v o c a t i o n a l a s s i s 
t a n c e . . .and we a r e c o n t i n u i n g t o p r o v i d e o u t p a t i e n t p s y c h o t h e r a p y on an 
o n g o i n g b a s i s . " ( I d . , emphasis added). 

Inasmuch as W o r t h i n g t o n ' s l e t t e r r e f e r s t o c o n t i n u e d symptoms and c o n t i n 
ued t r e a t m e n t , we f i n d t h a t i t d i d n o t p u t t h e i n s u r e r on n o t i c e t h a t t r e a t m e n t 
f o r more t h a n a c o n t i n u i n g c o n d i t i o n was i n d i c a t e d . T h e r e f o r e , t h e l e t t e r d i d 
n o t c o n s t i t u t e an a g g r a v a t i o n c l a i m . See K r a i a c i c v. B l a z i n g O r c h a r d s , 84 Or 
App 127 ( 1 9 8 7 ) . 

Because no c l a i m was made, t h e r e was n o t h i n g f o r t h e i n s u r e r t o a c c e p t o r 
deny. There were no amounts " t h e n due" and no evidence o f u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation. T h e r e f o r e , we c o n c l u d e t h a t t h e i n 
s u r e r ' s f a i l u r e t o respond s u p p o r t s n e i t h e r a p e n a l t y nor an a t t o r n e y f e e . 
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I n her b r i e f , c l a i m a n t a l s o argues t h a t t h e i n s u r e r s h o u l d have p a i d 
i n t e r i m compensation a f t e r Diane W o r t h i n g t o n d e c l a r e d c l a i m a n t t o be p s y c h o l o g 
i c a l l y t e m p o r a r i l y t o t a l l y d i s a b l e d . (See Ex. 7 3 ) . T h i s i s s u e was n o t r a i s e d 
a t h e a r i n g and t h e r e c o r d i s c l o s e d . Under such c i r c u m s t a n c e s , t h e i s s u e w i l l 
n o t s u b s e q u e n t l y be c o n s i d e r e d . Mavis v. SAIF, 45 Or App 1059 ( 1 9 8 0 ) ; T o b e r t 
L. W h i t e . 42 Van N a t t a 2832 (1990). We have reasoned t h a t t o address an i s s u e 
t h a t was n o t r a i s e d a t h e a r i n g would be f u n d a m e n t a l l y u n f a i r . Gunther H. 
J a c o b i , 41 Van N a t t a 1031 (1989). Therefore,- we d e c l i n e t o c o n s i d e r t h i s i s s u e 
on r e v i e w . 

Amount o f Fee Awarded on M e d i c a l S e r v i c e s I s s u e 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a $300 f e e , a s s o c i a t e d w i t h t h e 
i n s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation by way o f i t s 
"de f a c t o " d e n i a l o f t h e m e d i c a l s e r v i c e s c l a i m . C l a i m a n t seeks an i n c r e a s e d 
award, a r g u i n g t h a t t h e award " d i d l i t t l e t o prompt t h e i n s u r e r t o mend i t s 
ways." 

B u r c h i e l ' s 1989 l e t t e r c o n s t i t u t e s a c l a i m f o r m e d i c a l s e r v i c e s . See 
J ack O. P i c h e t t e , 42 Van N a t t a 2136 ( 1 9 9 0 ) . As such, i t t r i g g e r e d t h e i n 
s u r e r ' s d u t y t o accept o r deny i t w i t h i n 60 days. B i l l y J. Eubanks, 35 Van 
N a t t a 131 ( 1 9 8 3 ) . However, because t h e m e d i c a l s e r v i c e s had n o t been r e n d e r e d 
a t t h e t i m e o f h e a r i n g , t h e r e were no "amounts t h e n due" upon w h i c h t o base a 
p e n a l t y . 

On t h e o t h e r hand, an a t t o r n e y f e e may be awarded, p u r s u a n t t o ORS 
6 5 6 . 3 8 2 ( 1 ) , i f an i n s u r e r unreasonably r e s i s t s payment o f compensation. L l o y d 
L. C r i p e , 41 Van N a t t a 1774 (1989). I n t h i s case, we f i n d t h a t t h e i n s u r e r ' s 
f a i l u r e t o respond t o c l a i m a n t ' s c l a i m f o r d i a g n o s t i c s e r v i c e s was u n reasonable 
and t h a t i t had t h e e f f e c t o f d e l a y i n g b e n e f i t s w h i c h were compensable. See 
P i c h e t t e , s u p r a a t 2137-38. T h e r e f o r e , t h e i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e 
payment o f compensation t o c l a i m a n t . We agree w i t h t h e Referee's assessment o f 
an a t t o r n e y f e e and w i t h t h e amount o f t h e f e e awarded. I n a r r i v i n g a t t h e 
p r o p e r f e e amount, we have c o n s i d e r e d t h e f a c t o r s s e t f o r t h i n OAR 438-15-
010(4) and a p p l i e d them t o t h i s case. 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e i n s u r e r - p a i d 
f e e f o r s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s 
i s s u e . Former ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e medi
c a l s e r v i c e s i s s u e i s $500, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h i s i s s u e and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

Cl a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The i n s u r e r ' s "de f a c t o " 
d e n i a l o f c l a i m a n t ' s c l a i m f o r d i a g n o s t i c m e d i c a l s e r v i c e s i s s e t a s i d e and t h e 
case i s remanded t o t h e i n s u r e r f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. For 
s e r v i c e s a t h e a r i n g and on Board r e v i e w r e g a r d i n g t h e m e d i c a l s e r v i c e s i s s u e , 
c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $500, t o be p a i d by 
t h e i n s u r e r . The Referee's o r d e r d a t e d A p r i l 6, 1990 i s o t h e r w i s e a f f i r m e d . 
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The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e G a l t o n ' s 
o r d e r t h a t m o d i f i e d t h e D i r e c t o r ' s o r d e r which found t h a t c l a i m a n t was n o t e l i 
g i b l e f o r r e s t o r a t i o n o f h i s v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s 
whether t h e R eferee was c o r r e c t i n m o d i f y i n g t h e D i r e c t o r ' s v o c a t i o n a l a s s i s 
t a n c e o r d e r . We r e v e r s e . 

BACKGROUND 

Cl a i m a n t s u s t a i n e d a compensable i n j u r y on A p r i l 24, 1979. F o l l o w i n g a 
May 1984 a g g r a v a t i o n o f h i s i n j u r y , c l a i m a n t r e t u r n e d t o l i g h t work u n t i l March 
1985. He has n o t worked s i n c e t h a t t i m e . 

Subsequent t o h i s a g g r a v a t i o n , SAIF t w i c e t e r m i n a t e d c l a i m a n t ' s v o c a t i o n a l 
a s s i s t a n c e , due t o h i s p h y s i c a l i n a b i l i t y t o p a r t i c i p a t e . I n December 1988, 
c l a i m a n t c o m p l e t e d a t h r e e week program a t t h e Northwest P a i n C e n t e r . The 
Center recommended t h a t c l a i m a n t work w i t h h i s v o c a t i o n a l c o u n s e l o r t o f i n d 
employment w i t h i n h i s l i m i t a t i o n s . 

I n F e b r u a r y 1989, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. D a h l i n , f o u n d c l a i m 
a n t t o be m e d i c a l l y s t a t i o n a r y . Dr. D a h l i n recommended t h a t c l a i m a n t seek 
a l t e r n a t i v e employment w i t h i n h i s c u r r e n t p h y s i c a l c a p a c i t i e s . 

I n March 1989, c l a i m a n t r e p o r t e d t o h i s v o c a t i o n a l c o u n s e l o r , Mr. E l l i o t t , 
t h a t he f e l t p h y s i c a l l y u n a b l e t o p a r t i c i p a t e i n v o c a t i o n a l a s s i s t a n c e . I n May 
1989, c l a i m a n t met w i t h t h e c o u n s e l o r and i n f o r m e d him t h a t h i s c o n d i t i o n had 
worsened and he c o u l d no l o n g e r p a r t i c i p a t e i n v o c a t i o n a l s e r v i c e s . A t - t h a t 
t i m e , Mr. E l l i o t t t o l d c l a i m a n t t h a t p a r t i c i p a t i o n was r e q u i r e d i n o r d e r t o 
m a i n t a i n e l i g i b i l i t y f o r a s s i s t a n c e . 

On May 5, 1989, Mr. E l l i o t t w r o t e t o c l a i m a n t t o remi n d him o f h i s r e s p o n 
s i b i l i t y t o p a r t i c i p a t e i n t h e v o c a t i o n a l program. Mr. E l l i o t t a l s o w r o t e t o 
Dr. D a h l i n and i n q u i r e d whether o r not c l a i m a n t was p h y s i c a l l y c a p a b l e o f p a r 
t i c i p a t i n g i n v o c a t i o n a l s e r v i c e s . 

On May 19, 1989, Dr. D a h l i n r e p o r t e d t h a t c l a i m a n t s h o u l d c o n t i n u e t o 
pursue v o c a t i o n a l a s s i s t a n c e . Dr. D a h l i n w r o t e t h a t c l a i m a n t was c a p a b l e o f 
c o n t i n u i n g i n t h e a c t i v i t y , "which i n p o i n t and f a c t i s a t o p p r i o r i t y f o r him 
a t t h i s t i m e . " Dr. D a h l i n a l s o n o t e d t h a t he had r e q u e s t e d a c o n s u l t a t i o n i n 
o r d e r t o assess c l a i m a n t ' s p s y c h o l o g i c a l l e v e l . However, Dr. D a h l i n n o t e d t h a t 
c l a i m a n t ' s p h y s i c a l c o n d i t i o n was " p r o b a b l y s t a b i l i z e d a t t h i s t i m e . . . . " 

I n a May 23 l e t t e r , Mr. E l l i o t t sent c l a i m a n t an o f f i c i a l w r i t t e n w a r n i n g 
w h i c h s t a t e d t h a t a c t i v e i n v o l v e m e n t was r e q u i r e d f o r c o n t i n u i n g v o c a t i o n a l e l i 
g i b i l i t y . Mr. E l l i o t t n o t e d t h a t c l a i m a n t had n o t remained i n c o n t a c t and had 
not r e t u r n e d a p a r t i c i p a t i o n agreement which had been g i v e n t o him e a r l i e r i n 
t h e month. Mr. E l l i o t t a l s o s t a t e d t h a t i f he c o u l d n o t p a r t i c i p a t e , i t was 
c l a i m a n t ' s r e s p o n s i b i l i t y t o f u r n i s h a d o c t o r ' s s t a t e m e n t t o t h a t e f f e c t . 

On May 24, c l a i m a n t c o n t a c t e d t h e v o c a t i o n a l c o u n s e l o r and i n f o r m e d him 
t h a t he was p h y s i c a l l y u n able t o p a r t i c i p a t e . A f t e r Mr. E l l i o t t r e c e i v e d Dr. 
D a h l i n ' s l e t t e r o f May 19, he c o n t a c t e d c l a i m a n t and r e v i e w e d t h e c o n t e n t s o f 
t h e l e t t e r w i t h him. C l a i m a n t r e i t e r a t e d t h a t he was n o t a b l e t o p a r t i c i p a t e . 
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A second w a r n i n g l e t t e r was sent by Mr. E l l i o t t on May 26, 1989, p r o v i d i n g 
c l a i m a n t w i t h an extended June 9 d e a d l i n e by which t i m e c l a i m a n t c o u l d s i g n and 
r e t u r n t h e p a r t i c i p a t i o n agreement, p r o v i d e p r o o f o f h i s i n a b i l i t y t o p a r t i c i 
p a t e o r l o s e h i s e l i g i b i l i t y f o r f u r t h e r s e r v i c e s . 

A l e g a l a s s i s t a n t from c l a i m a n t ' s c o u n s e l ' s o f f i c e phoned Mr. E l l i o t t on 
June 9, 1989. The c o u n s e l o r e x p l a i n e d what st e p s c l a i m a n t c o u l d t a k e i n o r d e r 
t o comply w i t h t h e program r e q u i r e m e n t s . N e i t h e r c l a i m a n t n o r h i s c o u n s e l f u r 
t h e r c o n t a c t e d Mr. E l l i o t t . 

On June 2 1 , 1989, SAIF n o t i f i e d c l a i m a n t t h a t h i s e l i g i b i l i t y f o r voca
t i o n a l a s s i s t a n c e was t e r m i n a t e d on t h e b a s i s t h a t , f o l l o w i n g w r i t t e n w a r n i n g , 
he f a i l e d t o p a r t i c i p a t e i n s e r v i c e s . On J u l y 5, 1989, c l a i m a n t a ppealed SAIF's 
d e c i s i o n t o t h e D i r e c t o r . 

On August 10, 1989, Dr. D a h l i n r e p o r t e d t h a t , a t t h e t i m e SAIF t e r m i n a t e d 
v o c a t i o n a l a s s i s t a n c e , a c o m b i n a t i o n o f p h y s i c a l and m e n t a l f a c t o r s p r e v e n t e d 
c l a i m a n t f r o m m e a n i n g f u l p a r t i c i p a t i o n i n such s e r v i c e s . 

On October 9, 1989, t h e D i r e c t o r i s s u e d h i s o r d e r d e c l i n i n g t o r e s t o r e 
c l a i m a n t ' s v o c a t i o n a l s e r v i c e s . The D i r e c t o r concluded t h a t c l a i m a n t had f a i l e d 
t o comply w i t h SAIF's w r i t t e n warnings i n o r d e r t o p r e s e r v e h i s e l i g i b i l i t y f o r 
f u t u r e s e r v i c e s . The D i r e c t o r a u t h o r i z e d t e r m i n a t i o n o f v o c a t i o n a l a s s i s t a n c e , 
p u r s u a n t t o OAR 436-120-050(7). 

C l a i m a n t r e q u e s t e d r e v i e w by a Referee, p u r s u a n t t o ORS 65 6 . 2 8 3 ( 2 ) . The 
Ref e r e e h e l d an e v i d e n t i a r y h e a r i n g and concluded t h a t t h e D i r e c t o r had abused 
h i s d i s c r e t i o n . Consequently, a f t e r c o n c l u d i n g t h a t c l a i m a n t ' s e n t i t l e m e n t t o 
v o c a t i o n a l a s s i s t a n c e s h o u l d have been t e r m i n a t e d p u r s u a n t t o OAR 436-120-
0 5 0 ( 1 0 ) , t h e Referee m o d i f i e d t h e D i r e c t o r ' s o r d e r . SAIF b r i n g s t h i s a p p e a l . 

CONCLUSIONS OF LAW AND OPINION 

SAIF contends t h a t t h e Referee e r r e d i n m o d i f y i n g t h e D i r e c t o r ' s o r d e r t o 
t e r m i n a t e e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e p u r s u a n t t o OAR 436-120-050(10). 
We ag r e e . 

ORS 656.283(2) p r o v i d e s t h a t t h e D i r e c t o r ' s d e c i s i o n as t o v o c a t i o n a l 
a s s i s t a n c e m a t t e r s may be m o d i f i e d o n l y i f t h e d e c i s i o n : (a) v i o l a t e s a s t a t u t e 
o r r u l e ; ( b ) exceeds t h e s t a t u t o r y a u t h o r i t y o f t h e agency; ( c ) was made upon 
u n l a w f u l p r o c e d u r e ; o r (d) was c h a r a c t e r i z e d by an abuse o f d i s c r e t i o n o r c l e a r 
l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . A f i n d i n g o f one o f t h e c i r c u m s t a n c e s 
l i s t e d a t ORS 6 5 6 . 2 8 3 ( 2 ) ( a ) t h r o u g h (d) i s mandatory b e f o r e a D i r e c t o r ' s o r d e r 
may be m o d i f i e d by a Referee. See SAIF v. Severson, 105 Or App 67 ( 1 9 9 0 ) ; 
R i c h a r d A. C o l c l a s u r e , 42 Van N a t t a 2454 (1990). 

I n o r d e r t o d e t e r m i n e whether o r n o t t h e D i r e c t o r has abused h i s d i s c r e 
t i o n , we r e v i e w t h e r e c o r d made b e f o r e t h e Referee. I n so d o i n g , we do n o t sub
s t i t u t e o u r judgment f o r t h e D i r e c t o r ' s by d e c i d i n g how t h e e v i d e n c e preponder
a t e s n or do we d e t e r m i n e i f t h e r e i s s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e D i r e c 
t o r ' s o r d e r . We may o n l y m o d i f y t h e D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 
6 5 6 . 2 8 3 ( 2 ) ( d ) i f t h e h e a r i n g r e c o r d "as a whole" i n d i c a t e s t h a t t h e D i r e c t o r 
a c t e d ( f o u n d f a c t , reached c o n c l u s i o n s o r a p p l i e d t h e l a w ) . . . t o an end o r 
purpose n o t j u s t i f i e d by, and c l e a r l y a g a i n s t reason and e v i d e n c e . C o l c l a s u r e , 
s u p r a . 

I n t h e p r e s e n t case, t h e D i r e c t o r a p p l i e d OAR 436-120-050(7), w h i c h p r o 
v i d e s t h a t t h e e l i g i b i l i t y o f t h e worker f o r v o c a t i o n a l a s s i s t a n c e s h a l l end 
when: 
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"The w o r k e r has f a i l e d , a f t e r w r i t t e n w a r n i n g , t o 
c o o p e r a t e i n t h e development o f a r e t u r n - t o - w o r k 
p l a n . " 

C l a i m a n t contends t h a t t h e Referee c o r r e c t l y found t h a t h i s v o c a t i o n a l 
a s s i s t a n c e s h o u l d have been t e r m i n a t e d p u r s u a n t t o OAR 436-120-050(10), r a t h e r 
t h a n OAR 436-120-050(7). OAR 436-120-050(10) p r o v i d e s t h a t t h e e l i g i b i l i t y o f 
t h e w o r k e r f o r v o c a t i o n a l a s s i s t a n c e s h a l l end when: 

"The w o r k e r ' s l a c k o f s u i t a b l e employment cannot be 
r e s o l v e d by c u r r e n t l y p r o v i d i n g v o c a t i o n a l a s s i s 
t a n c e . " 

C l a i m a n t argues o n l y t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n by f a i l i n g t o 
a s s i g n more w e i g h t t o r e p o r t s t h a t found t h a t h i s p s y c h o l o g i c a l c o n d i t i o n was 
n o t m e d i c a l l y s t a t i o n a r y . C l a i m a n t a s s e r t s t h a t t h e r e p o r t s i n d i c a t e t h a t , a t 
t h e t i m e s e r v i c e s were t e r m i n a t e d , he was unable t o p a r t i c i p a t e i n v o c a t i o n a l 
s e r v i c e s . For t h i s r e a s o n , c l a i m a n t argues t h a t i t was an abuse o f d i s c r e t i o n 
f o r t h e D i r e c t o r t o a u t h o r i z e t e r m i n a t i o n o f t h e s e r v i c e s . We d i s a g r e e . 

I n t h e p r e s e n t case, we cannot conclude t h a t t h e D i r e c t o r abused h i s d i s 
c r e t i o n by f i n d i n g t h a t SAIF p r o p e r l y t e r m i n a t e d c l a i m a n t ' s v o c a t i o n a l a s s i s 
t a n c e due t o h i s f a i l u r e , a f t e r w r i t t e n w a r n i n g , t o c o o p e r a t e i n t h e development 
o f h i s r e t u r n - t o - w o r k p l a n . The r e c o r d s u p p o r t s t h e D i r e c t o r ' s c o n c l u s i o n t h a t 
c l a i m a n t was p r o v i d e d w i t h w r i t t e n warnings t h a t h i s e l i g i b i l i t y w o u l d be t e r m i 
n a t e d i f he d i d n o t t a k e s t e p s t o m a i n t a i n c o n t a c t and p a r t i c i p a t e i n t h e p r o 
v i d e d s e r v i c e s . The r e c o r d a l s o s u p p o r t s t h e c o n c l u s i o n t h a t c l a i m a n t d i d n o t 
comply w i t h t h e w r i t t e n w a r n i n g s . 

I n r e a c h i n g h i s c o n c l u s i o n , t h e D i r e c t o r a r g u a b l y c o u l d have a p p l i e d OAR 
436-120-050(10) and d e t e r m i n e d whether t e r m i n a t i o n o f s e r v i c e s was p r o p e r d u e . t o 
t h e f a c t t h a t c l a i m a n t ' s l a c k o f s u i t a b l e employment c o u l d n o t be r e s o l v e d by 
c u r r e n t l y p r o v i d i n g v o c a t i o n a l a s s i s t a n c e . However, we do n o t f i n d t h a t i t was 
an abuse o f d i s c r e t i o n f o r t h e D i r e c t o r t o base h i s c o n c l u s i o n upon OAR 436-120-
0 5 0 ( 7 ) . We a r e u n c o n v i n c e d t h a t , even i f c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f t e r m i n a t i o n o f v o c a t i o n a l s e r v i c e s , h i s s t a t u s p r e c l u d e d him f r o m 
c o o p e r a t i n g i n ' t h e development o f a r e t u r n - t o - w o r k p l a n , as p r e s c r i b e d by t h a t 
r u l e . 

Moreover, even i f t h e D i r e c t o r ' s a u t h o r i z a t i o n o f t e r m i n a t i o n p r o p e r l y 
c o u l d have been based upon more t h a n one a d m i n i s t r a t i v e r u l e ( i . e . , OAR 436-120-
050(7) and OAR 4 3 6 - 1 2 0 - 0 5 0 ( 1 0 ) ) , we cannot conclude t h a t i t was an abuse o f d i s 
c r e t i o n f o r t h e D i r e c t o r t o p l a c e more r e l i a n c e upon one o f t h o s e r u l e s i n 
a r r i v i n g a t h i s c o n c l u s i o n . 

I n t h e p r e s e n t case, we a r e unable t o conclude t h a t t h e h e a r i n g r e c o r d i n 
d i c a t e s t h a t t h e D i r e c t o r a c t e d t o an end o r purpose t h a t was c l e a r l y a g a i n s t 
r e a s o n and e v i d e n c e . F u r t h e r , c l a i m a n t a s s e r t s no b a s i s o t h e r t h a n abuse o f 
d i s c r e t i o n w h i c h would a u t h o r i z e m o d i f i c a t i o n o f t h e D i r e c t o r ' s o r d e r . ORS 
6 5 6 . 2 8 3 ( 2 ) . A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 14, 1990 i s r e v e r s e d . The D i r e c t o r ' s 
o r d e r i s a f f i r m e d i n i t s e n t i r e t y . 
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Board Member C r i d e r , d i s s e n t i n g . 
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The R eferee f o u n d , as a m a t t e r o f f a c t t h a t , a t t h e t i m e e l i g i b i l i t y f o r 
v o c a t i o n a l s e r v i c e s was t e r m i n a t e d , v o c a t i o n a l s e r v i c e s w o uld n o t have been suc
c e s s f u l i n r e s o l v i n g c l a i m a n t ' s l a c k o f employment. He made t h i s f i n d i n g based 
on m e d i c a l e v i d e n c e t h a t c l a i m a n t was unable t o p a r t i c i p a t e i n v o c a t i o n a l s e r 
v i c e s due t o h i s severe d e p r e s s i v e c o n d i t i o n . Based on t h i s f i n d i n g , t h e Ref
e r e e c o n c l u d e d t h a t t h e D i r e c t o r abused h i s d i s c r e t i o n when he a f f i r m e d t h e i n 
s u r e r ' s d e c i s i o n t o t e r m i n a t e e l i g i b i l i t y f o r v o c a t i o n a l s e r v i c e s f o r noncooper-
a t i o n . The m a j o r i t y r e v e r s e s . I n so d o i n g , t h e m a j o r i t y d e c l a r e s i t i s n o t t h e 
r e f e r e e ' s p r o v i n c e t o de t e r m i n e t h e f a c t s upon r e v i e w o f a D i r e c t o r ' s o r d e r p u r 
s u a n t t o ORS 656.283( 2 ) . Because I d i s a g r e e w i t h t h a t v i e w o f t h e r e f e r e e ' s 
r o l e , I d i s s e n t . 

As I s t a t e d i n my d i s s e n t i n g o p i n i o n i n R i c h a r d A. C o l c l a s u r e , 42 Van 
N a t t a 2454 ( 1 9 9 0 ) , I b e l i e v e t h a t t h e r e f e r e e must a c t as indep e n d e n t f a c t 
f i n d e r on r e v i e w o f a D i r e c t o r ' s o r d e r i n a v o c a t i o n a l s e r v i c e s m a t t e r . I f , on 
de novo r e v i e w , we agree w i t h t h e Referee's f i n d i n g s o f f a c t , i t f o l l o w s neces
s a r i l y t h a t t h e D i r e c t o r ' s d e c i s i o n was i n c o n s i s t e n t w i t h t h e a d m i n i s t r a t i v e 
r u l e s g o v e r n i n g e l i g i b i l i t y . OAR 436-120-050. I n t h a t e v e n t , t h e d e c i s i o n b o t h 
v i o l a t e d a s t a t u t e o r r u l e and c o n s t i t u t e d an abuse o f d i s c r e t i o n ; and t h e 
Re f e r e e ' s o r d e r m o d i f y i n g t h e D i r e c t o r ' s d e c i s i o n ought t o be a f f i r m e d . 

The m a j o r i t y has f a i l e d t o d e c i d e , based on t h e h e a r i n g r e c o r d , whether o r 
n o t c l a i m a n t was a b l e t o p a r t i c i p a t e i n v o c a t i o n a l s e r v i c e s a t t h e t i m e e l i g i 
b i l i t y was t e r m i n a t e d . That i s e r r o r . 

F e b r u a r y 25, 1991 C i t e as 43 Van N a t t a 389 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DOLLY S. MACK, Claimant 

WCB Case Nos. 89-13174, 89-20116, 89-12393 & 89-20115 
ORDER ON REVIEW 

F l a x e l , Todd, e t a l . , C l a i m a n t A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

The s e l f - i n s u r e d employer, Payless Drug S t o r e s , r e q u e s t s , and c l a i m a n t 
c r o s s - r e q u e s t s , r e v i e w o f Referee Emerson's o r d e r t h a t : (1) s e t a s i d e P a y l e s s ' 
d e n i a l o f a new i n j u r y c l a i m f o r a neck c o n d i t i o n , (2) u p h e l d t h e SAIF Corpora
t i o n ' s d e n i a l o f an a g g r a v a t i o n c l a i m f o r t h e same c o n d i t i o n , and (3) awarded 
c l a i m a n t a $500 a t t o r n e y f e e f o r s e r v i c e s p r i o r t o h e a r i n g . On r e v i e w , t h e 
i s s u e s a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We r e v e r s e i n p a r t and m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " e x c e p t f o r t h e f i n a l p a r a g r a p h 
o f t h o s e f i n d i n g s . We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s : 

A t t h e t i m e o f c l a i m a n t ' s June 1987 compensable i n j u r y , Sun Plywood was 
i n s u r e d by SAIF. 

C l a i m a n t ' s symptoms grew more f r e q u e n t w h i l e she was w o r k i n g f o r P a y l e s s . 
However, t h e symptoms were i n t h e same p a r t o f t h e body and were o f t h e same 
t y p e as t h e y had been f o l l o w i n g t h e 1987 compensable i n j u r y . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s c o n d i t i o n , r e q u i r i n g s u r g e r y , was m a t e r i a l l y r e l a t e d t o t h e 
1987 compensable i n j u r y . 

Work exposure a t Payless d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o a w o r s e n i n g 
o f c l a i m a n t ' s u n d e r l y i n g neck and s h o u l d e r c o n d i t i o n . 

No .307 o r d e r had i s s u e d a t t h e t i m e o f h e a r i n g . C o m p e n s a b i l i t y was con
ceded by b o t h SAIF and Payless a t h e a r i n g . A .307 o r d e r i s s u e d between t h e t i m e 
o f h e a r i n g and t h e i s s u a n c e o f t h e Referee's o r d e r . 

The r a t e o f t e m p o r a r y t o t a l d i s a b i l i t y compensation (TTD) p a y a b l e i n t h i s 
c l a i m w i l l be g r e a t e r i f SAIF i s r e s p o n s i b l e t h a n i f Payless i s r e s p o n s i b l e . 

CONCLUSIONS OF LAW AND OPINION 
St a n d a r d o f Review 

We r e v i e w de novo. A l t h o u g h t h e Referee c a p t i o n e d h i s o r d e r " A r b i t r a t o r ' s 
D e c i s i o n , " a t t h e t i m e t h e h e a r i n g commenced, no .307 o r d e r had i s s u e d . S i n c e 
t h e R e f e r e e i s s u e d h i s o r d e r , we have concluded t h a t a r e f e r e e ' s o r d e r i n a 
r e s p o n s i b i l i t y case i s an a r b i t r a t o r ' s d e c i s i o n f o r purposes o f f o r m e r ORS 
656.307(2) o n l y i f t h e h e a r i n g i s convened p u r s u a n t t o a D i r e c t o r ' s o r d e r r e f e r 
r i n g t h e case f o r h e a r i n g . Where, as here, no .307 o r d e r i s s u e d p r i o r t o h e a r 
i n g , t h e l i m i t e d r e v i e w p r o v i s i o n s o f ORS 656.307(2) do n o t a p p l y . Ronald L. 
D a v i s , 42 Van N a t t a 2077 ( 1 9 9 0 ) . 

Moreover, even had t h e h e a r i n g commenced a f t e r i s s u a n c e o f t h e .307 o r d e r , 
we w o u ld h o l d t h a t o u r r e v i e w i s de novo. Claimant seeks r e v i e w . The .307 
o r d e r i n d i c a t e s t h a t c l a i m a n t ' s TTD r a t e w i l l be $306.43 i f SAIF i s r e s p o n s i b l e 
and o n l y $88.81 i f P a y l e s s i s r e s p o n s i b l e . Consequently, c l a i m a n t has e s t a b 
l i s h e d on t h e a r b i t r a t i o n r e c o r d t h a t t h e r e s p o n s i b i l i t y d e t e r m i n a t i o n r e s o l v e s 
"a m a t t e r c o n c e r n i n g a c l a i m " because i f SAIF i s r e s p o n s i b l e , h er t e m p o r a r y d i s 
a b i l i t y b e n e f i t s w i l l be g r e a t e r t h a n i f Payless i s r e s p o n s i b l e . A c c o r d i n g l y , 
t h e s t a n d a r d o f r e v i e w i s as p r o v i d e d f o r m a t t e r s c o n c e r n i n g a c l a i m . ORS 
656.307(2) and ORS 656.704( 3 ) . See John L. Riqqs. I l l , 42 Van N a t t a 2816, 
c o r r e c t e d 2877 ( 1 9 9 0 ) ; Jon E. Robinson, 42 Van N a t t a 512 ( 1 9 9 0 ) . 

R e s p o n s i b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t ' s work a t Payless may have i n d e p e n d e n t l y 
c o n t r i b u t e d t o her h e r n i a t e d d i s c and need f o r s u r g e r y . I n accordance w i t h o u r 
d e c i s i o n i n Donald D. D a v i s , 40 Van N a t t a 2000 ( 1 9 8 8 ) , he t h e r e f o r e c o n c l u d e d 
t h a t P a y l e s s was r e s p o n s i b l e f o r c l a i m a n t ' s worsened c o n d i t i o n and need f o r 
s u r g e r y u n l e s s i t c o u l d e s t a b l i s h t h a t work f o r Payless a c t u a l l y d i d n o t i n d e 
p e n d e n t l y c o n t r i b u t e t o t h e w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n . He c o n c l u d e d 
t h a t P a y l e s s d i d n o t s a t i s f y t h a t burden. We d i s a g r e e . 

The Board has s i n c e disavowed t h a t p o r t i o n o f our d e c i s i o n i n D a v i s t h a t 
a s s i g n e d t h e b u rden o f p r o o f t o t h e l a s t employer where no d i s c r e t e a c c i d e n t 
o c c u r r e d i n t h e c o u r s e o f employment t h e r e . See L i n d a L. Wise, 42 Van N a t t a 115 
(1 9 9 0 ) . More i m p o r t a n t l y , w hichever employer bears t h e burden o f p r o o f , we a r e 
persuaded t h a t c l a i m a n t ' s exposure a t Payless d i d n o t i n d e p e n d e n t l y c o n t r i b u t e 
t o t h e w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . 

I n making t h i s c r i t i c a l f i n d i n g , we r e l y on t h e o p i n i o n s o f Dr. K i t c h e l , 
o r t h o p e d i c s u r g e o n , who began t r e a t i n g c l a i m a n t i n December 1988 on r e f e r r a l 
f r o m Dr. Whit n e y , and o f Dr. Hockey, a l s o an o r t h o p e d i c surgeon, who examined 
c l a i m a n t i n March 1989 t o r e n d e r a second o p i n i o n on t h e a d v i s a b i l i t y o f 
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s u r g e r y . Dr. K i t c h e l has op i n e d t h a t c l a i m a n t ' s work a t Pay l e s s caused an i n 
c r e a s e i n symptoms b u t d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e c a u s a t i o n o f her 
c o n d i t i o n . Dr. Hockey a l s o s t a t e d , based on c l a i m a n t ' s h i s t o r y , w h i c h we be
l i e v e t o be a c c u r a t e , t h a t c l a i m a n t ' s c o n d i t i o n d i d n o t change as a r e s u l t o f 
work a t P a y l e s s . He a l s o b e l i e v e d t h a t o n l y c l a i m a n t ' s symptomatology had 
changed as a r e s u l t o f t h e new work exposure. 

No m e d i c a l e x p e r t has contended t h a t t h e work a t Pay l e s s a c t u a l l y indepen
d e n t l y c o n t r i b u t e d t o t h e wor s e n i n g . Dr. Woo l p e r t , who examined c l a i m a n t f o r 
SAIF, s i m p l y c o n c l u d e d t h a t t h e work a t Payless c o u l d p o s s i b l y have caused a 
p a t h o l o g i c a l w o r s e n i n g . Dr. Woolpert drew t h i s c o n c l u s i o n based on a comparison 
o f t h e MRI t a k e n i n A p r i l 1988, p r i o r t o c l a i m a n t ' s work a t P a y l e s s , t o t h e 
myelogram t a k e n i n A p r i l 1989. We not e t h a t he r e c o g n i z e d t h a t one must be 
c a u t i o u s i n d r a w i n g any c o n c l u s i o n s based on such a comparison. Moreover, 
assuming c l a i m a n t d i d e x p e r i e n c e a w o r s e n i n g — w h i c h c o u l d be d e m o n s t r a t e d r a d i o -
g r a p h i c a l l y as w e l l as s y m p t o m a t i c a l l y — d u r i n g t h e one year i n t e r v a l between t h e 
t e s t s , no p h y s i c i a n has o p i n e d t h a t i f t h e wor s e n i n g o c c u r r e d d u r i n g t h a t i n t e r 
v a l t h e w o r s e n i n g was n e c e s s a r i l y caused by t h e work a t P a y l e s s . . 

G e n e r a l l y , absent p e r s u a s i v e reasons n o t t o do so, we r e l y on t h e t r e a t i n g 
p h y s i c i a n . We see no reason n o t t o do so i n t h i s case. SAIF contends t h a t Dr. 
K i t c h e l ' s o p i n i o n i s n o t p e r s u a s i v e because he r e l i e d on c l a i m a n t ' s h i s t o r y 
w h i c h i n d i c a t e d t h a t her symptoms i n 1989 were t h e same as t h e y had been a f t e r 
t h e compensable i n j u r y . SAIF notes t h a t Dr. Hockey, a f t e r h i s March 30, 1989 
exam, n o t e d numbness i n t h e r i g h t upper arm, whereas i t had been p r e v i o u s l y 
n o t e d by Drs. B e r n s t e i n and Whitney t h a t c l a i m a n t had no upper e x t r e m i t y symp
toms. I t appears l i k e l y t h a t t h e d i s t i n c t i o n i s b u t an a r t i f a c t o f r e p o r t i n g . 
We n o t e t h a t even i n 1989, Dr. Hockey, w h i l e he n o t e d arm numbness, f o u n d no 
r a d i c u l a r p a i n . Moreover, Dr. Whitney, i n November 1988, a p p a r e n t l y t o o k a h i s 
t o r y i n d i c a t i n g some upper e x t r e m i t y d i f f i c u l t i e s as he r e p o r t e d "no r e a l 
numbness o r weakness i n t h e arm." F i n a l l y , c l a i m a n t ' s t e s t i m o n y a t h e a r i n g sup
p o r t s t h e h i s t o r y t a k e n by Drs. Hockey and K i t c h e l . C o n s e q u e n t l y , we r e j e c t 
SAIF's c o n t e n t i o n t h a t t h e i r o p i n i o n s s h o u l d be d i s r e g a r d e d because t h e y were 
r e n d e r e d based on a c c u r a t e symptomatic h i s t o r y . 

Because t h e r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s work a t P a y l e s s d i d n o t 
i n d e p e n d e n t l y c o n t r i b u t e t o t h e c a u s a t i o n o f her c o n d i t i o n , r e s p o n s i b i l i t y must 
be a s s i g n e d t o SAIF. Boise Cascade Corp. v. S t a r b u c k , 296 Or 238 ( 1 9 8 4 ) . 

A t t o r n e y Fees 

The R e f e r e e awarded c l a i m a n t ' s a t t o r n e y a f e e o f $500, under ORS 
65 6 . 3 8 6 ( 1 ) , f o r s e r v i c e s i n o b t a i n i n g a .307 o r d e r . N e i t h e r P a y l e s s nor . 
c l a i m a n t i s s a t i s f i e d . Payless argues t h a t t h e f e e , i f any, s h o u l d be awarded 
under ORS 656.307(5) r a t h e r t h a n ORS 656.386(1). Because c l a i m a n t unsuccess
f u l l y contended a t h e a r i n g t h a t SAIF was responsible., Payless argues t h a t h er 
a t t o r n e y ' s p a r t i c i p a t i o n was n o t a c t i v e and m e a n i n g f u l w i t h i n . t h e meaning o f t h e 
s t a t u t e . C o nsequently, no f e e s h o u l d have been awarded. C l a i m a n t , on t h e o t h e r 
hand, seeks a g r e a t e r award. 

An o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 had n o t i s s u e d by 
t h e t i m e o f h e a r i n g . Thus, a l t h o u g h t h e c a r r i e r s o n l y c o n t e s t e d t h e i s s u e o f 
r e s p o n s i b i l i t y a t h e a r i n g , c l a i m a n t ' s r i g h t t o compensation remained a t r i s k . 
Jan C. Leech, 42 Van N a t t a 2047, 2048 (1990). Under such c i r c u m s t a n c e s , a 
c l a i m a n t i s e n t i t l e d t o an a t t o r n e y f e e , even where her c o u n s e l a c t i v e l y argues 
r e s p o n s i b i l i t y a g a i n s t a c a r r i e r u l t i m a t e l y found n o t r e s p o n s i b l e . See R i l e y E. 
L o t t , 43 Van N a t t a 209 ( 1 9 9 1 ) . We reach such a c o n c l u s i o n because, even though 
r e s p o n s i b i l i t y i s t h e o n l y i s s u e l i t i g a t e d a t h e a r i n g , c l a i m a n t ' s c o u n s e l i s 
n o n e t h e l e s s r e q u i r e d t o p r o t e c t a g a i n s t p o s s i b l e r e - a s s e r t i o n s o f c o m p e n s a b i l i t y 
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because t h e c a r r i e r s have n o t o b t a i n e d a .307 o r d e r and have n o t p r e v i o u s l y con
ceded c o m p e n s a b i l i t y . L o t t , supra. 

Here, n o t o n l y had no .307 o r d e r i s s u e d by t h e t i m e o f h e a r i n g , b u t c l a i m 
a n t argued a p o s i t i o n t h a t has u l t i m a t e l y p r e v a i l e d - i . e . , SAIF i s t h e r e s p o n 
s i b l e c a r r i e r . I n accordance w i t h t h e L o t t and Leech r a t i o n a l e , h e r c o u n s e l i s 
e n t i t l e d t o a r e a s o n a b l e a t t o r n e y f e e f o r s e r v i c e s a t t h e h e a r i n g l e v e l . T h i s 
f e e s h a l l be p a i d by SAIF, t h e c a r r i e r u l t i m a t e l y found r e s p o n s i b l e f o r t h e 
c l a i m . Tanya L. Baker, 42 Van N a t t a 2818 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4), we f i n d t h a t 
a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t t h e h e a r i n g s l e v e l i s 
$2,000. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case (as i n d i c a t e d i n c o u n s e l ' s s t a t e m e n t s o f s e r v i c e s ) , t h e 
n o v e l t y o f a number o f t h e l e g a l i s s u e s , t h e average c o m p l e x i t y o f t h e f a c t u a l 
i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

We t u r n t o t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o an a t t o r n e y f e e f o r s e r 
v i c e s on Board r e v i e w . Because c o m p e n s a b i l i t y was n o t an i s s u e on r e v i e w , 
c l a i m a n t ' s r i g h t t o compensation was n o t a t r i s k o f d i s a l l o w a n c e . Ray S c h u l t e n ' s 
F o r d v. V i i a n , 105 Or App 294 ( 1 9 9 1 ) . Moreover, s i n c e c l a i m a n t ' s TTD r a t e under 
t h e SAIF c l a i m i s h i g h e r t h a n under t h e Payless c l a i m , c l a i m a n t ' s compensation 
was n o t a t r i s k o f r e d u c t i o n as a r e s u l t o f P a y l e s s ' appeal o f t h e R e f e r e e ' s 
o r d e r . See Ray S c h u l t e n ' s Ford v. V i j a n , supra; R i l e y E. L o t t , s u p r a . F i n a l l y , 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e c o n c e r n i n g t h e R e f e r e e ' s a t t o r n e y 
f e e award. Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . Under such c i r c u m 
s t a n c e s , we h o l d t h a t c l a i m a n t i s n o t e n t i t l e d t o an assessed f e e under ORS 
6 5 6 . 3 8 2 ( 2 ) . 

However, c l a i m a n t has s u c c e s s f u l l y p r e v a i l e d on r e v i e w i n r e v e r s i n g t h e 
R e f e r e e ' s r e s p o n s i b i l i t y d e c i s i o n . Since c l a i m a n t ' s TTD r a t e under t h e SAIF 
c l a i m i s h i g h e r t h a n under t h e Payless c l a i m , c l a i m a n t ' s c o u n s e l ' s e f f o r t s on 
r e v i e w have r e s u l t e d i n i n c r e a s e d compensation. Consequently, her c o u n s e l i s 
e n t i t l e d t o an approved a t t o r n e y f e e payable from t h e i n c r e a s e d t e m p o r a r y d i s 
a b i l i t y c o mpensation c r e a t e d by t h i s o r d e r . See ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 438-15-
0 5 5 ( 1 ) ; Ronald K. M i l l e r , 43 Van N a t t a 223 (1991). 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1989 i s r e v e r s e d i n p a r t and modi
f i e d i n p a r t . The d e n i a l i s s u e d by Payless Drug, t h e s e l f - i n s u r e d employer, i s 
r e i n s t a t e d and u p h e l d . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e , and t h e 
c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n accordance w i t h law. I n l i e u o f t h e 
f e e awarded by t h e Referee f o r s e r v i c e s a t h e a r i n g , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $2,000 f o r s e r v i c e s a t t h e h e a r i n g - l e v e l , t o be p a i d 
by t h e SAIF C o r p o r a t i o n . C l a i m a n t ' s a t t o r n e y i s a l s o awarded an approved a t t o r 
ney f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d t emporary d i s a b i l i t y c ompensation 
c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800, p a y a b l e by SAIF d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
EVERETT RENNE, Claimant 
WCB Case No. 89-21841 

ORDER ON REVIEW 
P o z z i , e t a l . , Claimant A t t o r n e y s 

C. Douglas O l i v e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Knapp's o r d e r t h a t i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n j u r y from 
18 p e r c e n t (57.6 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 22 p e r c e n t 
(70.4 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " s u b j e c t t o t h e f o l l o w i n g c o r r e c 
t i o n . C l a i m a n t ' s i n j u r y o c c u r r e d on June 29, 1988, n o t June 29, 1980 as s t a t e d 
i n t h e f i r s t s entence o f t h e Referee's f i n d i n g s . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o p i n i o n w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The R eferee awarded c l a i m a n t 22 p e r c e n t (70.4 degrees) u n s c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s low back i n j u r y . The Re f e r e e d i d n o t 
c o n s i d e r whether c l a i m a n t had proven by c l e a r and c o n v i n c i n g e v i d e n c e t h a t h i s 
l o s s o f e a r n i n g c a p a c i t y was g r e a t e r t h a n t h a t p r o v i d e d f o r under t h e s t a n d a r d s . 

C l a i m a n t does n o t d i s p u t e t h e Referee's a p p l i c a t i o n o f t h e " s t a n d a r d s " . 
However, c l a i m a n t contends t h a t h i s p h y s i c a l l i m i t a t i o n s , h i s l a c k o f t r a n s f e r 
a b l e s k i l l s , and h i s p r e - and p o s t - i n j u r y wage d i f f e r e n t i a l e s t a b l i s h by c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t h i s l o s s o f e a r n i n g c a p a c i t y , as measured by h i s 
a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e g e n e r a l l a b o r market, 
exceeds t h a t p r o v i d e d f o r under t h e " s t a n d a r d s " . 

The c r i t e r i a f o r r a t i n g o f unscheduled d i s a b i l i t y s h a l l be t h e permanent 
l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable i n j u r y . ORS 6 5 6 . 2 1 4 ( 5 ) . Earn
i n g c a p a c i t y i s t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employment i n t h e b r o a d 
f i e l d o f g e n e r a l o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such f a c t o r s as age, 
e d u c a t i o n , i m p a i r m e n t and a d a p t a b i l i t y t o p e r f o r m a g i v e n j o b . I d . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 302 ( 1 9 8 7 ) . 

Dr. P e t e r s o n , c l a i m a n t ' s t r e a t i n g surgeon, o p i n e d t h a t c l a i m a n t i s a b l e t o 
work i n t h e medium range b u t i s l i m i t e d i n h i s a b i l i t y t o t w i s t , bend, s i t , 
s t a n d , and w a l k f o r extended p e r i o d s o f t i m e . (Exs. 16B, 16E-9, 1 8 ) . C l a i m a n t 
c o n t e n d s , and t h e r e c o r d e s t a b l i s h e s , t h a t c l a i m a n t i s u n a b l e t o p e r f o r m h i s a t 
i n j u r y work as a p i p e t h r e a d e r o p e r a t o r which Mr. B a r r e t t , r e h a b i l i t a t i o n con
s u l t a n t , c l a s s i f i e d as heavy. (Ex. 16E-9). Cl a i m a n t argues t h a t t h e s e p h y s i c a l 
l i m i t a t i o n s e s t a b l i s h t h a t t h e " s t a n d a r d s " do n o t a d e q u a t e l y compensate him f o r 
h i s l o s s o f e a r n i n g c a p a c i t y . However, c o n t r a r y t o c l a i m a n t ' s argument, t h e 
Re f e r e e a d e q u a t e l y c o n s i d e r e d t h e s e p h y s i c a l l i m i t a t i o n s i n a s s i g n i n g c l a i m a n t 
an a d a p t a b i l i t y v a l u e under former OAR 436-35-310(3), and i n a w a r d i n g impairment 
v a l u e s f o r l o s t range o f m o t i o n and l o s s o f r e p e t i t i v e use. 
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C l a i m a n t a l s o argues t h a t he l a c k s t r a n s f e r a b l e s k i l l s . However, Mr. 
B a r r e t t f o u n d t h a t c l a i m a n t , t hough n o t a f u l l y q u a l i f i e d m a c h i n i s t , d i d have 
some s k i l l i n machine o p e r a t i o n and was a b l e t o o p e r a t e s e v e r a l k i n d s o f l a t h e s . 
(Ex. 16E-3). F u r t h e r m o r e , a t h e a r i n g , c l a i m a n t was a d e q u a t e l y p e r f o r m i n g a j o b 
as a machine t o o l o p e r a t o r . We f i n d t h a t t h i s d emonstrates t h a t c l a i m a n t has 
t r a n s f e r a b l e s k i l l s . 

F i n a l l y , c l a i m a n t argues t h a t h i s p r e - and p o s t - i n j u r y wage d i f f e r e n t i a l 
e s t a b l i s h e s t h a t h i s l o s s o f e a r n i n g c a p a c i t y i s g r e a t e r t h a n t h a t p r o v i d e d f o r 
under t h e s t a n d a r d s . A t t h e t i m e o f h e a r i n g , c l a i m a n t was e a r n i n g $8.00 an hour 
as a machine t o o l o p e r a t o r . C l a i m a n t ' s a t i n j u r y j o b was a heavy j o b w h i c h p a i d 
$10.52 p e r hour. T h i s j o b p a i d $11.02 per hour a t h e a r i n g . Because o f 
c l a i m a n t ' s w o r k - r e l a t e d p h y s i c a l l i m i t a t i o n s , he can no l o n g e r p e r f o r m t h i s j o b 
o r any o t h e r heavy j o b . 

Loss o f e a r n i n g c a p a c i t y must r e f l e c t c l a i m a n t ' s h a n d i c a p i n o b t a i n i n g and 
h o l d i n g g a i n f u l employment i n t h e broad f i e l d o f g e n e r a l o c c u p a t i o n s and n o t 
j u s t i n r e l a t i o n s h i p t o h i s o c c u p a t i o n a t any g i v e n t i m e . Ford v. SAIF, 7 Or 
App 549, 552 ( 1 9 7 2 ) , Mr. B a r r e t t p r o v i d e s t h e o n l y v o c a t i o n a l e v i d e n c e and he 
d i s c u s s e d c l a i m a n t ' s employment p o t e n t i a l o n l y i n r e l a t i o n t o c l a i m a n t ' s p a s t 
j o b s and as a machine t o o l o p e r a t o r o r a l a t h e o p e r a t o r . Mr. B a r r e t t d i d n o t 
address c l a i m a n t ' s employment p o t e n t i a l i n t h e broad f i e l d o f g e n e r a l occupa
t i o n s . There i s no e v i d e n c e i n t h e r e c o r d t h a t e s t a b l i s h e s t h a t c l a i m a n t i s now 
p h y s i c a l l y and v o c a t i o n a l l y q u a l i f i e d f o r a s m a l l p e r c e n t a g e o f t h e j o b market 
and t h a t t h o s e j o b s pay l e s s t h a n c l a i m a n t ' s j o b a t i n j u r y . 

On t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t has pro v e n by c l e a r and con
v i n c i n g e v i d e n c e t h a t he s u f f e r s permanent d i s a b i l i t y g r e a t e r t h a n t h a t awarded 
under t h e s t a n d a r d s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 21, 1990, as amended A p r i l 18, 1990, i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KERRIE D. SKINNER, Claimant 

WCB Case Nos. 89-14204 & 84-10780 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant A t t o r n e y 
D a n i e l DeNorch ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Ref e r e e Podnar's 
o r d e r t h a t i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y award 
f o r h i s s h o u l d e r , c e r v i c a l s p i n e and th o r a c o l u m b a r s p i n e c o n d i t i o n s f r o m 37 p e r 
c e n t (118.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 93 p e r c e n t (297.6 
d e g r e e s ) . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Podnar's 
o r d e r t h a t a u t h o r i z e d a $3,686.79 o f f s e t o f o v e r p a i d t e m p o r a r y t o t a l d i s a b i l i t y 
c o mpensation. On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent p a r t i a l 
d i s a b i l i t y and o f f s e t . We m o d i f y i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " as our own. 
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CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Unscheduled Permanent P a r t i a l D i s a b i l i t y 

395 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e Referee 
a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopte d by t h e 
D i r e c t o r , p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See fo r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i 
c a l l y , t h e Referee a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t seq, i n e f f e c t a t 
t h e t i m e o f t h e October 24, 1989 D e t e r m i n a t i o n Order. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f unscheduled permanent p a r t i a l d i s a b i l 
i t i e s . These a r e t h e r u l e s which we a p p l y as w e l l . Wade A. Webster, 42 Van 
N a t t a 1707 ( 1 9 9 0 ) . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The p a r t i e s do n o t d i s p u t e t h e f o l l o w i n g v a l u e s a s s i g n e d by t h e Referee: 
0 f o r age, 0 f o r f o r m a l e d u c a t i o n , and +1 f o r t r a i n i n g . 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e 
a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). The Referee a s s i g n e d a SVP v a l u e 
o f +4, based on h i s c l a s s i f i c a t i o n o f c l a i m a n t ' s a t i n j u r y j o b as a "metal shop 
h e l p e r " . (DOT 619-686-022, SVP 2 ) . Claimant's u n d i s p u t e d t e s t i m o n y d e s c r i b e d 
h i s a t i n j u r y j o b as a " h e l p e r " w o r k i n g on a t r i m m e r w h i c h i n v o l v e d t r i m m i n g t h e 
ends o f p i p e s and r u n n i n g a t e s t r a c k which i n v o l v e d f i l l i n g p i p e s w i t h w a t e r 
and t e s t i n g them under p r e s s u r e . ( T r . 12, 1 3 ) . 

SAIF argues t h a t c l a i m a n t ' s j o b s h o u l d be c l a s s i f i e d as a w e l d e r , p i p e 
making. (DOT 616-360-026, SVP 5 ) . I t contends t h a t o p e r a t i n g a " t r i m m e r " q u a l 
i f i e s c l a i m a n t as a machine o p e r a t o r . SAIF a l s o n o t e s t h a t c l a i m a n t was de
s c r i b e d as a "welder" i n t h e h i s t o r y p o r t i o n o f a r e p o r t f r o m Dr. Cowan, D.C., 
who p e r f o r m e d an independent m e d i c a l e x a m i n a t i o n . (Ex. 24A-1). N e v e r t h e l e s s , 
t h e DOT d e s c r i p t i o n o f a m e t a l shop h e l p e r ' s d u t i e s more c l o s e l y matches c l a i m 
a n t ' s u n d i s p u t e d t e s t i m o n y . 

A l t e r n a t i v e l y , SAIF argues t h a t c l a i m a n t s h o u l d g e t no SVP v a l u e because 
o f h i s e i g h t month o n - t h e - j o b t r a i n i n g program as a l e g a l i n v e s t i g a t o r (DOT 376-
267-018, SVP 5 ) . However, t h e o n - t h e - j o b employer was h a v i n g f i n a n c i a l p r o b 
lems, and SAIF c a n c e l l e d t h e program b e f o r e c l a i m a n t had comp l e t e d i t . F u r t h e r 
i n v e s t i g a t i v e t r a i n i n g was r e q u i r e d and c o n t e m p l a t e d , and c l a i m a n t was n o t suc
c e s s f u l l y d o i n g t h e l e g a l i n v e s t i g a t o r j o b because o f h i s d e f i c i e n t w r i t i n g 
s k i l l s . (Exs. 27-2, 28-2, 31-3, 32-3, 33-3, T r . 101). For t h e s e r e a s o n s , we 
f i n d t h a t c l a i m a n t ' s o n - t h e - j o b t r a i n i n g does n o t q u a l i f y him t o be a l e g a l 
i n v e s t i g a t o r . Moreover, assuming c l a i m a n t were q u a l i f i e d as an i n v e s t i g a t o r , 
c l a i m a n t would be e n t i t l e d t o a v a l u e o f +2, r a t h e r t h a n no v a l u e as SAIF 
arg u e s . 

A c c o r d i n g l y , we agree w i t h t h e Referee's assignment o f a +4 s k i l l s v a l u e 
based on c l a i m a n t ' s a t i n j u r y j o b as a me t a l shop h e l p e r . Former OAR 436-35-
3 0 0 ( 4 ) . 

C l a i m a n t ' s v a l u e f o r t h e e d u c a t i o n f a c t o r i s +5 ( 0 , +4, + 1 ) . 
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A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

C l a i m a n t i s n o t w o r k i n g as a r e s u l t o f h i s i n j u r y / c o n d i t i o n and has n o t 
been o f f e r e d work. The Referee found c l a i m a n t l i m i t e d t o l i g h t - s e d e n t a r y work 
and averaged t h e v a l u e s o f t h e s e two c a t e g o r i e s ( l i g h t +4, s e d e n t a r y +8) f o r a 
v a l u e o f +6. 

C l a i m a n t contends t h a t he i s f u r t h e r l i m i t e d i n h i s a b i l i t y t o s i t , s t a n d 
and w a l k , so t h a t he i s e n t i t l e d t o a h i g h e r v a l u e under f o r m e r OAR 436-35-
3 1 0 ( 4 ) ( d ) . However, t h e r e i s no m e d i c a l evidence s u p p o r t i n g t h e s e l i m i t s . 
C l a i m a n t r e p o r t e d t o Drs. Cowan and C h r i s t e n s e n t h a t he was l i m i t e d i n h i s a b i l 
i t y t o do t h e s e a c t i v i t i e s due t o p a i n ; however, n e i t h e r d o c t o r r e s t r i c t e d 
c l a i m a n t f r o m p e r f o r m i n g t h e s e a c t i v i t i e s . (Exs. 24A-3, 2 5 - 2 ) . T h e r e f o r e , we 
f i n d t h a t t h e R e f e r e e c o r r e c t l y a s s i g n e d an a d a p t a b i l i t y v a l u e o f +6. 

Impairment 

R i g h t S h o u l d e r 

I n r a t i n g c l a i m a n t ' s s h o u l d e r impairment a t 36 p e r c e n t , t h e R e f e r e e r e l i e d 
on t h e October 25, 1989 r e p o r t o f Dr. C h r i s t e n s e n , D.C. SAIF argues t h a t t h e 
R e f e r e e s h o u l d have d e f e r r e d t o t h e f i n d i n g o f t h e t r e a t i n g c h i r o p r a c t o r , Dr. 
M oskowitz, t h a t c l a i m a n t ' s t o t a l s h o u l d e r impairment was 18 p e r c e n t . SAIF a l s o 
argues t h a t C h r i s t e n s e n ' s r a t i n g i s n o t p e r s u a s i v e because i t i s based on c l a i m 
a n t ' s u n r e l i a b l e p a i n c o m p l a i n t s . 

The r e c o r d s u p p o r t s t h e Referee's r e l i a n c e on Dr. C h r i s t e n s e n . H i s exam 
was a month b e f o r e t h e November 1989 h e a r i n g , whereas Dr. Moskowitz l a s t exam
i n e d c l a i m a n t i n June 1989. Dr. Moskowitz r e v i e w e d Dr. C h r i s t e n s e n ' s examina
t i o n p r o c e d u r e s and c o n c l u s i o n s and c o n c u r r e d w i t h them. (Ex. 2 5 a - l ) . F u r t h e r 
more, Dr. C h r i s t e n s e n ' s r e p o r t i s t h o r o u g h and w e l l reasoned, whereas Dr. 
Moskowitz d i d n o t i n c l u d e any v a l u e f o r c l a i m a n t ' s s u r g e r y and v a l u e d c l a i m a n t ' s 
l o s t s t r e n g t h a c c o r d i n g t o t h e Manual f o r O r t h o p e d i c Surgeons, r a t h e r t h a n f o r 
mer OAR 436-35-330(19). F i n a l l y , t h e r e c o r d does n o t s u p p o r t SAIF's c o n t e n t i o n 
t h a t Dr. C h r i s t e n s e n ' s r e p o r t i s u n r e l i a b l e because i t i s based on e x a g g e r a t e d 
c o m p l a i n t s . A l t h o u g h t h e r e c o r d suggests t h a t c l a i m a n t e x a g g e r a t e s h i s symp
toms, t h e r e i s no e v i d e n c e t h a t t h e range o f m o t i o n and s t r e n g t h v a l u e s r e p o r t e d 
by C h r i s t e n s e n were due t o f u n c t i o n a l o v e r l a y o r n o t a c c u r a t e l y d e m o n s t r a t e d 
because o f f u n c t i o n a l o v e r l a y . See Deborah L. S h e r f i e l d , 42 Van N a t t a 1025 
( 1 9 9 0 ) . For t h e s e reasons, we r e l y on Dr. C h r i s t e n s e n ' s f i n d i n g s f o r c l a i m a n t ' s 
s h o u l d e r i m p a i r m e n t . 

Dr. C h r i s t e n s e n f o u n d c l a i m a n t r e t a i n e d 110 degrees f o r w a r d e l e v a t i o n , 110 
degrees a b d u c t i o n and 70 degrees e x t e r n a l r o t a t i o n . (Ex. 2 5 - 3 ) . The R e f e r e e 
v a l u e d t h e s e a t 4 p e r c e n t , 4 p e r c e n t , 3 p e r c e n t , r e s p e c t i v e l y . However, t h e 
c o r r e c t v a l u e s a r e 2 p e r c e n t each f o r a t o t a l o f 6 p e r c e n t l o s t s h o u l d e r range 
o f m o t i o n . Former OAR 436-35-330(17). Dr. C h r i s t e n s e n r a t e d c l a i m a n t ' s l o s s o f 
s t r e n g t h a t 20 p e r c e n t . Former OAR 436-35-330(19). C l a i m a n t had a p a r t i a l 
a c r o m i o p l a s t y , w h i c h i s r a t e d a t 5 p e r c e n t . Former OAR 436-35-330(14). 

F i n a l l y , c l a i m a n t i s r e s t r i c t e d from r e p e t i t i v e l y u s i n g h i s r i g h t s h o u l d e r 
(Ex. 2 5 - 7 ) ; t h i s l o s s i s r a t e d a t 5 p e r c e n t . Former OAR 436-35-320(4). SAIF 
argues t h a t c l a i m a n t i s n o t e n t i t l e d t o a r a t i n g f o r l o s s o f r e p e t i t i v e use be
cause such a r a t i n g i s l i m i t e d t o workers who have no l o s s o f f u n c t i o n under t h e 
s t a n d a r d s . However, we r e j e c t e d t h i s argument i n L a r r y L. McDougal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . 



K e r r i e D. S k i n n e r , 43 Van N a t t a 394 (1991) 397 

When a p p l y i n g t h e v e r s i o n o f OAR 436-35-001 e t sea i n f o r c e f r o m January 
1, 1989 t h r o u g h October 1, 1990, we have p r e v i o u s l y h e l d t h a t m u l t i p l e s h o u l d e r 
i m p a i r m e n t s a r e combined t o reach t h e t o t a l s h o u l d e r i m p a i r m e n t v a l u e , n o t 
added. D a v i d E. F i t z s i m o n d s , 42 Van N a t t a 2362 ( 1 9 9 0 ) . Such a c o n c l u s i o n i s i n 
accordance w i t h f o r m e r OAR 436-35-005(4), which p r o v i d e s t h a t : 

"'Combine' d e s c r i b e t h e way any two pe r c e n t a g e s o f im
p a i r m e n t a r e p u t t o g e t h e r u n l e s s t h e s t a n d a r d s p e c i f i 
c a l l y c a l l s f o r them t o be added . . . " 

We r e c e n t l y reached a c o n c l u s i o n c o n t r a r y t o t h i s r u l e and t h e F i t z s i m o n d s 
h o l d i n g . S p e c i f i c a l l y , i n Edwin C. E l l i o t t , 42 Van N a t t a 2720 ( 1 9 9 0 ) , m u l t i p l e 
s h o u l d e r i m p a i r m e n t v a l u e s were added, r a t h e r t h a n combined. 

A f t e r f u r t h e r c o n s i d e r a t i o n o f t h i s i s s u e , we concl u d e t h a t t h e E l l i o t t 
h o l d i n g i s i n c o n s i s t e n t w i t h former OAR 436-35-005(4). C o n s e q u e n t l y , we adhere 
t o t h e F i t z s i m o n d s h o l d i n g , as supplemented by our r e l i a n c e upon f o r m e r OAR 436-
3 5 - 0 0 5 ( 4 ) . A c c o r d i n g l y , t o t h e e x t e n t t h a t t h e r e a s o n i n g i n E l l i o t t i s c o n t r a r y 
t o t h i s c o n c l u s i o n , i t i s e x p r e s s l y disavowed. T h e r e f o r e , a f t e r c o m b i n i n g 
c l a i m a n t ' s m u l t i p l e s h o u l d e r r e s i d u a l s , h i s t o t a l s h o u l d e r i m p a i r m e n t i s 33. 

C e r v i c a l and Thoracolumbar 

Dr. C h r i s t e n s e n d i d n o t examine o r r a t e c l a i m a n t ' s c e r v i c a l and t h o r a 
columbar s p i n e . Dr. Moskowitz p r o v i d e s t h e o n l y r a t i n g o f c l a i m a n t ' s c e r v i c a l 
and back i m p a i r m e n t , and we r e l y on h i s most r e c e n t measurements. On June 27, 
1989, Dr. Moskowitz n o t e d t h e f o l l o w i n g l o s s e s i n c e r v i c a l range o f m o t i o n : 
r i g h t l a t e r a l f l e x i o n 35 degrees, l e f t l a t e r a l f l e x i o n 20 degrees, r i g h t r o t a 
t i o n 50 degrees and l e f t r o t a t i o n 50 degrees. (Ex. 2 3 - 2 ) . The r e s p e c t i v e 
v a l u e s f o r t h e s e l i m i t a t i o n s (.67 p e r c e n t , 1.67 p e r c e n t , 1.5 p e r c e n t and 1.5 
p e r c e n t ) a r e added f o r a t o t a l o f 5.34 p e r c e n t c e r v i c a l i m p a i r m e n t . 

On F e b r u a r y 1 1 , 1989, Dr. Moskowitz r e p o r t e d normal t h o r a c o l u m b a r range o f 
m o t i o n . (Ex. 20C-2). He f u r t h e r s t a t e d t h a t t h e r e was no r a t a b l e i mpairment 
f o r l o s s o f s e n s a t i o n , l o s s o f s t r e n g t h , o r a l t e r e d r e f l e x e s . (Ex. 20C-3). 
C l a i m a n t had no s u r g e r y on h i s back and no d o c t o r l i m i t e d c l a i m a n t f r o m r e p e t i 
t i v e use o f h i s back. 

T h e r e f o r e , c l a i m a n t has an impairment v a l u e o f 5.34 p e r c e n t f o r h i s c e r v i 
c a l s p i n e and no impairment v a l u e f o r h i s t h o r a c o l u m b a r s p i n e . 

P s y c h o l o g i c a l Impairment 

The R e f e r e e a s s i g n e d c l a i m a n t a v a l u e o f 25 p e r c e n t f o r h i s p s y c h o l o g i c a l 
i m p a i r m e n t . SAIF argues t h a t c l a i m a n t i s n o t e n t i t l e d t o t h i s v a l u e because he 
f a i l e d t o p r o v e how much o f h i s p s y c h o l o g i c a l impairment was p r e e x i s t i n g and how 
much was caused by t h e work i n j u r y . We d i s a g r e e . Dr. Yospe, c l a i m a n t ' s l o n g 
t i m e t r e a t i n g p s y c h o l o g i s t , diagnosed d e p r e s s i o n , a n x i e t y , and p s y c h o p h y s i o l o g i 
c a l r e a c t i o n s r e l a t e d t o c l a i m a n t ' s work i n j u r y , and a p r e e x i s t i n g p e r s o n a l i t y 
d i s o r d e r t h a t was e x a c e r b a t e d by t h a t i n j u r y . (Exs. 2-1, 15-1, 16-2, 2 2 - 1 ) . 
Dr. B e l l v i l l e , p s y c h i a t r i s t , i n d e p e n d e n t l y examined c l a i m a n t and c o n c u r r e d i n 
Dr. Yospe's o p i n i o n . (Ex. 14-4). Drs. Yospe and B e l l v i l l e p r o v i d e d t h e o n l y 
p s y c h i a t r i c o p i n i o n s i n t h e r e c o r d . There i s no ev i d e n c e t h a t c l a i m a n t ' s psy
c h o l o g i c a l c o n d i t i o n was d i s a b l i n g p r i o r t o h i s i n d u s t r i a l i n j u r y . (Ex. 14 - 2 ) . 
Based on t h e above, we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t h i s p s y c h o l o g i c a l 
i m p a i r m e n t i s due t o h i s i n j u r y . 

A l t e r n a t i v e l y , SAIF argues t h a t t h e 25 p e r c e n t p s y c h o l o g i c a l i m p a i r m e n t 
a s s i g n e d by t h e Referee i s e x c e s s i v e . The Referee r e l i e d on Dr. Yospe's d i a g n o 
s i s o f : P e r s o n a l i t y D i s o r d e r , Class 1, m i l d (6 - 10 p e r c e n t ) ; A n x i e t y R e a c t i o n , 
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C l a s s 1 (0 - 5 p e r c e n t ) ; D e p r e s s i v e R e a c t i o n , Class 1 (0 - 5 p e r c e n t ) ; and 
P s y c h o p h y s i o l o g i c a l R e a c t i o n s , Class 1 (0 - 5 p e r c e n t ) . (Ex. 2 2 ) . The Referee 
a s s i g n e d t h e h i g h e s t p e r c e n t a g e f o r each d i s o r d e r (10 p e r c e n t , 5 p e r c e n t , 5 
p e r c e n t , 5 p e r c e n t ) f o r a t o t a l o f 25 p e r c e n t . 

SAIF argues t h a t t h e evidence does n o t s u p p o r t t h e Refer e e ' s award o f t h e 
maximum.10 p e r c e n t f o r c l a i m a n t ' s p e r s o n a l i t y d i s o r d e r . Former OAR 436-35-
4 0 0 ( 3 ) ( c ) ( A ) p r o v i d e s t h e s t a n d a r d f o r c l a s s 1 permanent p e r s o n a l i t y d i s o r d e r s 
and l i s t s f i v e f a c t o r s . Dr. Yospe i d e n t i f i e d c l a i m a n t as h a v i n g o n l y two o f t h e 
f i v e f a c t o r s l i s t e d . I n l i g h t o f t h i s f a c t , we r a t e c l a i m a n t ' s p e r s o n a l i t y d i s 
o r d e r a t 6 p e r c e n t r a t h e r t h a n 10 percent.: 

SAIF f u r t h e r argues t h a t t h e Referee e r r e d i n r a t i n g c l a i m a n t a t 5 p e r c e n t 
f o r each o f h i s t h r e e diagnosed psychoneuroses. Former OAR 436-35-440(4) (a) 
s t a t e s : "Class 1: 0-5% A worker belongs i n Class 1 when one o r more o f t h e 
f o l l o w i n g r e a c t i o n s i s n o t e d by a p s y c h i a t r i s t o r p s y c h o l o g i s t . . . . " The r u l e 
proceeds t o l i s t s i x r e a c t i o n s , i n c l u d i n g a n x i e t y , d e p r e s s i v e and p s y c h o p h y s i o 
l o g i c a l . As we r e a d t h e r u l e , t h e maximum r a t i n g f o r c l a s s 1 i s 5 p e r c e n t , 
w hether c l a i m a n t has one o r a l l s i x o f t h e l i s t e d r e a c t i o n s . T h e r e f o r e , c l a i m a n t 
i s e n t i t l e d t o a t o t a l v a l u e o f 5 p e r c e n t . 

C l a i m a n t ' s p s y c h o l o g i c a l impairment (6 p e r c e n t , 5 p e r c e n t ) i s combined, 
n o t added, f o r a t o t a l o f 11 p e r c e n t . Former OAR 436-35-005(4). 

T o t a l I m p a i r m e n t 

The i m p a i r m e n t v a l u e s f o r c l a i m a n t ' s s h o u l d e r (33 p e r c e n t ) , c e r v i c a l s p i n e 
(5.34 p e r c e n t ) , and p s y c h o l o g i c a l c o n d i t i o n s ( 1 1 p e r c e n t ) a r e combined, n o t 
added, f o r a t o t a l i m p a i r m e n t v a l u e o f 43.6 p e r c e n t . Former OAR 436-35 - 0 0 5 ( 4 ) . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 5, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 6, t h e p r o d u c t i s 30. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 43.6, t h e r e s u l t i s 73.6 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . Former OAR 436-35-280(7). That d i s 
a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . I d . C l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 74 p e r c e n t . 

C l e a r and C o n v i n c i n g Evidence 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t argues t h a t he has p r e s e n t e d c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
he i s e n t i t l e d t o a g r e a t e r award t h a n p r o v i d e d under t h e s t a n d a r d s . A l t h o u g h 
c l a i m a n t i s a b l e t o r e a d a t a t w e l f t h grade l e v e l , he has a 1.9 grade e q u i v a l e n t 
i n language mechanics and a 4.5 grade e q u i v a l e n t i n language e x p r e s s i o n . (Exs. 
32-2, 32-3, T r . 6 9 ) . Mr. Ross, c l a i m a n t ' s v o c a t i o n a l e x p e r t , t e s t i f i e d t h a t 
c l a i m a n t i s l i m i t e d t o one t o seven p e r c e n t o f t h e l a b o r market due t o h i s phys
i c a l l i m i t a t i o n s and h i s language d e f i c i e n c y . ( T r . 7 1 ) . C l a i m a n t argues t h a t 
t h e s e w o u l d be e n t r y l e v e l , minimum wage p o s i t i o n s , whereas he was e a r n i n g $8.00 
p e r hour a t t h e t i m e o f h i s 1981 i n j u r y . 
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The s t a n d a r d s h a v e t h e o v e r a l l a f f e c t o f p r o v i d i n g some c o m p e n s a t i o n f o r a 
c l a i m a n t ' s l i m i t e d wage p o t e n t i a l a n d d e c r e a s e d a c c e s s t o t h e l a b o r m a r k e t . 
F u r t h e r , Mr. Ross d o e s n o t s p e c i f y t o w h a t d e g r e e c l a i m a n t ' s d e c r e a s e d a c c e s s t o 
t h e l a b o r m a r k e t i s a t t r i b u t a b l e t o h i s w r i t i n g p r o b l e m s , a s o p p o s e d t o h i s 
p h y s i c a l l i m i t a t i o n s , w h i c h a r e a d e q u a t e l y c o m p e n s a t e d u n d e r t h e s t a n d a r d s . On 
t h i s r e c o r d , we do n o t f i n d t h a t c l a i m a n t h a s p r o v e n b y c l e a r a n d c o n v i n c i n g 
e v i d e n c e t h a t he s u f f e r s p e r m a n e n t d i s a b i l i t y g r e a t e r t h a n t h a t a w a r d e d u n d e r 
t h e s t a n d a r d s . 

O f f s e t 

The R e f e r e e a u t h o r i z e d SAIF t o o f f s e t $3,686.79 i n o v e r p a i d t e m p o r a r y 
t o t a l d i s a b i l i t y c o m p e n s a t i o n (TTD) a g a i n s t h i s a w a r d o f a d d i t i o n a l p e r m a n e n t 
p a r t i a l d i s a b i l i t y . C l a i m a n t a r g u e s t h a t t h e i n s u r e r d i d n o t p r o d u c e s u f f i c i e n t 
d a t a a t h e a r i n g t o e s t a b l i s h t h e o v e r p a y m e n t . We d i s a g r e e . 

Mr. B i b e l h e i m e r , s e n i o r a d j u s t e r f o r S A I F , t e s t i f i e d t h a t a n a u d i t was 
p e r f o r m e d o n t h e b a s i s o f w h a t was o r d e r e d p a i d b y t h e O c t o b e r 2 4 , 1989 D e t e r m i 
n a t i o n O r d e r . ( T r . 8 6 , 8 9 ) . Mr. B i b e l h e i m e r t e s t i f i e d t h a t t h e c l a i m a u d i t 
s u b m i t t e d a s E x h i b i t 35 was a r e c o r d k e p t i n t h e n o r m a l c o u r s e o f b u s i n e s s a n d 
was a r e c o r d t h a t w o u l d b e r e l i e d o n i n an e x t e r n a l a u d i t . ( T r . 8 8 , 9 2 ) . T h i s 
a u d i t s u p p o r t s t h e o f f s e t a u t h o r i z e d b y t h e R e f e r e e . 

C l a i m a n t d i d n o t d e n y t h a t he h a d r e c e i v e d t h e p a y m e n t s i d e n t i f i e d i n t h e 
a u d i t . I n s t e a d , c l a i m a n t a r g u e s t h a t some o f t h e o v e r p a y m e n t s l i s t e d o n t h e 
a u d i t a r e f o r p e r i o d s f o r w h i c h he i s e n t i t l e d t o TTD. H o w e v e r , c l a i m a n t d i d 
n o t r a i s e t h e i s s u e o f e n t i t l e m e n t t o a d d i t i o n a l TTD a t h e a r i n g ; t h e r e f o r e , t h i s 
i s s u e c a n n o t b e r a i s e d as a d e f e n s e t o t h e o f f s e t o n r e v i e w . See A n d e r s o n v . 
West U n i o n V i l l a g e S q u a r e , 44 Or App 687 ( 1 9 8 0 ) ; T h e o d o r e W. L i n c i c u m , 40 Van 
N a t t a 1760 ( 1 9 8 8 ) . 

U n d e r t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e R e f e r e e c o r r e c t l y a u t h o r i z e d 
a n o f f s e t o f $ 3 , 6 8 6 . 7 9 . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 2 9 , 1989 i s a f f i r m e d i n p a r t a n d 
r e v e r s e d i n p a r t . I n l i e u o f t h e R e f e r e e ' s a w a r d o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , a n d i n a d d i t i o n t o t h e D e t e r m i n a t i o n O r d e r a w a r d o f 37 p e r c e n t 
( 1 1 8 . 4 d e g r e e s ) , c l a i m a n t i s a w a r d e d 37 p e r c e n t ( 1 1 8 . 4 d e g r e e s ) u n s c h e d u l e d 
p e r m a n e n t d i s a b i l i t y f o r a t o t a l a w a r d t o d a t e o f 74 p e r c e n t ( 2 3 6 . 8 d e g r e e s ) f o r 
h i s r i g h t s h o u l d e r , c e r v i c a l s p i n e a nd p s y c h o l o g i c a l c o n d i t i o n s . C l a i m a n t ' s 
a t t o r n e y f e e s h a l l b e a d j u s t e d a c c o r d i n g l y . The r e m a i n d e r o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . 

F e b r u a r y 2 6 , 1 9 9 1 C i t e as 43 Van N a t t a 399 ( 1 9 9 1 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
GERALD L . B I L L I N G S , C l a i m a n t 

Own M o t i o n No. 89-0442M 
OWN MOTION ORDER 

B r o w n s t e i n , e t a l . , C l a i m a n t A t t o r n e y s 
M e y e r s & R a d l e r , D e f e n s e A t t o r n e y 

The s e l f - i n s u r e d e m p l o y e r s u b m i t t e d t o t h e B o a r d c l a i m a n t ' s c l a i m s 
f o r a n a l l e g e d w o r s e n i n g o f e i t h e r one o f h i s i n d u s t r i a l i n j u r i e s o f November 2, 
19 7 8 , a n d A p r i l 6, 197 9 . C l a i m a n t ' s a g g r a v a t i o n r i g h t s f o r b o t h i n j u r i e s h a v e 
e x p i r e d . The e m p l o y e r recommended a g a i n s t r e o p e n i n g e i t h e r c l a i m f o r t h e p r o 
p o s e d s u r g e r y , c o n t e n d i n g t h a t t h e r e h a d n o t b e e n a w o r s e n i n g o f h i s c o m p e n s a b l e 
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c o n d i t i o n a n d t h a t s u r g e r y i s n e i t h e r r e a s o n a b l e n o r n e c e s s a r y . The e m p l o y e r 
a p p a r e n t l y a l s o i s s u e d a d e n i a l o f t h e p r o p o s e d s u r g e r y . 

By o r d e r d a t e d S e p t e m b e r 2 7 , 1989, as amended November 1 5 , 1 9 8 9 , we 
r e f e r r e d t h i s own m o t i o n m a t t e r f o r c o n s o l i d a t i o n w i t h c l a i m a n t ' s h e a r i n g r e 
q u e s t t h e n p e n d i n g b e f o r e t h e H e a r i n g s D i v i s i o n (WCB Case Nos. 8 9 - 1 6 0 1 2 & 8 9 -
1 1 9 8 6 ) . We i n s t r u c t e d t h e R e f e r e e t o t a k e e v i d e n c e o n w h e t h e r t h e d i s p u t e d 
t r e a t m e n t i s r e l a t e d t o e i t h e r o f t h e 1978 o r 1979 i n d u s t r i a l i n j u r i e s a n d 
w h e t h e r c l a i m a n t ' s c o n d i t i o n h a s w o r s e n e d so as t o j u s t i f y own m o t i o n r e o p e n i n g , 
a n d t o f o r w a r d t o t h e B o a r d h i s r e c o m m e n d a t i o n a n d a c o p y o f h i s O p i n i o n a n d 
O r d e r i n WCB Case Nos. 89-16012 and 8 9 - 1 1 9 8 6 . 

On December 15, 1 9 8 9 , t h e p a r t i e s e n t e r e d a s t i p u l a t e d s e t t l e m e n t 
w h e r e b y t h e e m p l o y e r a g r e e d t o r e s c i n d i t s d e n i a l o f t h e p r o p o s e d s u r g e r y a n d t o 
r e o p e n v o l u n t a r i l y c l a i m a n t ' s 1979 i n j u r y c l a i m w i t h t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s b e g i n n i n g o n t h e d a t e o f t h e p r o p o s e d s u r g e r y . The p a r t i e s a l s o a g r e e d 
t o a l l o w t h e R e f e r e e t o d e t e r m i n e w h a t , i f a n y , a t t o r n e y f e e s t o a p p r o v e o r 
a s s e s s a s a r e s u l t o f t h e s t i p u l a t e d s e t t l e m e n t . F o l l o w i n g a r g u m e n t s b y t h e 
a t t o r n e y s , t h e R e f e r e e d i s m i s s e d t h e a t t o r n e y f e e r e q u e s t s f o r l a c k o f j u r i s d i c 
t i o n a n d r e f e r r e d t h o s e r e q u e s t s t o t h e B o a r d f o r c o n s i d e r a t i o n u n d e r o u r own 
m o t i o n j u r i s d i c t i o n . C l a i m a n t h a s r e q u e s t e d B o a r d r e v i e w o f t h e o r d e r . By 
O r d e r o n R e v i e w i s s u e d t h i s d a t e , t h e B o a r d a f f i r m s t h e R e f e r e e ' s o r d e r . 

C l a i m a n t u n d e r w e n t t h e p r o p o s e d s u r g e r y o n J a n u a r y 9, 1 9 9 0 . The em
p l o y e r v o l u n t a r i l y r e o p e n e d t h e 1979 c l a i m w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s 
b e g i n n i n g o n t h a t d a t e . The c l a i m was c l o s e d b y N o t i c e o f C l o s u r e o n J u n e 1 2 , 
1990 , w h i c h t e r m i n a t e d t e m p o r a r y d i s a b i l i t y b e n e f i t s as o f May 3 0 , 1 9 9 0 . The 
e m p l o y e r now r e q u e s t s B o a r d a u t h o r i z a t i o n o f r e i m b u r s e m e n t f r o m t h e R e o p e n e d 
C l a i m s R e s e r v e f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s i t p a i d c l a i m a n t p u r s u a n t t o 
i t s v o l u n t a r y r e o p e n i n g . 

A f t e r r e v i e w i n g t h e r e c o r d , we f i n d t h a t c l a i m a n t ' s c o n d i t i o n h a d 
w o r s e n e d r e q u i r i n g s u r g e r y . T h e r e f o r e , we h a v e t h e a u t h o r i t y t o a w a r d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s b e g i n n i n g J a n u a r y 9, 1990, t h e d a t e o f s u r g e r y . See ORS 
6 5 6 . 2 7 8 ( 1 ) ( a ) . M o r e o v e r , i n a s m u c h as D r . J o h n s o n d e c l a r e d c l a i m a n t m e d i c a l l y 
s t a t i o n a r y o n May 3 0 , 1 9 9 0 , t e m p o r a r y d i s a b i l i t y b e n e f i t s w e r e p r o p e r l y t e r m i 
n a t e d a s o f t h a t d a t e . A c c o r d i n g l y , r e i m b u r s e m e n t o f t h o s e m o n i e s f r o m t h e 
R e o p e n e d C l a i m s R e s e r v e t o t h e e m p l o y e r i s a u t h o r i z e d . See ORS 6 5 6 . 6 2 5 . 

C l a i m a n t ' s a t t o r n e y r e q u e s t s an a s s e s s e d ( i . e . , c a r r i e r - p a i d ) f e e 
f o r s e r v i c e s w h i c h u l t i m a t e l y r e s u l t e d i n t h e e m p l o y e r ' s a c c e p t a n c e o f r e s p o n s i 
b i l i t y f o r t h e s u r g e r y . We c o n c l u d e , h o w e v e r , t h a t we l a c k own m o t i o n j u r i s d i c 
t i o n t o a w a r d a n a s s e s s e d f e e u n d e r t h e s e c i r c u m s t a n c e s . ORS 6 5 6 . 3 8 6 ( 1 ) a u t h o 
r i z e s t h e B o a r d t o a w a r d a n a s s e s s e d f e e o n l y i f c l a i m a n t f i n a l l y p r e v a i l s i n a 
r e j e c t e d c a s e " i n a r e v i e w b y t h e [ B ] o a r d i t s e l f . " A c c o r d i n g l y , we may a w a r d a n 
a s s e s s e d f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) o n l y i n t h e e x e r c i s e o f o u r r e v i e w i n g a u t h o r 
i t y p u r s u a n t t o ORS 6 5 6 . 2 9 5 . When e x e r c i s i n g o u r own m o t i o n a u t h o r i t y p u r s u a n t 
t o ORS 6 5 6 . 2 7 8 , we may o n l y a w a r d c l a i m a n t ' s a t t o r n e y a f e e p a y a b l e o u t o f 
c l a i m a n t ' s c o m p e n s a t i o n . See ORS 6 5 6 . 3 8 6 ( 2 ) ; OAR 4 3 8 - 1 5 - 0 8 0 . A d d i t i o n a l l y , we 
may a l l o w a n o u t - o f - c o m p e n s a t i o n f e e e x c e e d i n g $1,050 o n l y u p o n a f i n d i n g t h a t 
e x t r a o r d i n a r y s e r v i c e s w e r e r e n d e r e d . See OAR 4 3 8 - 1 5 - 0 8 0 . H e r e , we f i n d t h a t 
c l a i m a n t ' s a t t o r n e y r e n d e r e d e x t r a o r d i n a r y s e r v i c e s t o o b t a i n f u r t h e r c o m p e n s a 
t i o n . A c c o r d i n g l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a n a t t o r n e y f e e e q u a l t o 
25 p e r c e n t o f t h e a d d i t i o n a l t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d b y t h e e m p l o y e r , 
n o t t o e x c e e d $ 3 , 0 0 0 . I t a p p e a r s , h o w e v e r , t h a t t h e e m p l o y e r h a s v o l u n t a r i l y 
p a i d a l l t e m p o r a r y d i s a b i l i t y b e n e f i t s d i r e c t l y t o c l a i m a n t . I n t h a t e v e n t , t h e 
e m p l o y e r i s n o t o b l i g a t e d t o r e i m b u r s e c l a i m a n t ' s a t t o r n e y f o r t h e a t t o r n e y f e e . 
See Mohammad Z a r i f i , 42 Van N a t t a 6 7 0, 672 ( 1 9 9 0 ) . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
GERALD L . B I L L I N G S , C l a i m a n t 

WCB Case Nos. 89-16012 & 89 - 1 1 9 8 6 
ORDER ON REVIEW 

B r o w n s t e i n , e t a l , C l a i m a n t A t t o r n e y s 
M e y e r s & R a d l e r , D e f e n s e A t t o r n e y s 

S h e l l y M c l n t y r e ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members C u s h i n g a nd M y e r s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H a r r i ' s o r d e r t h a t 
d e c l i n e d t o a w a r d h i s a t t o r n e y an a s s e s s e d o r a p p r o v e d f e e . On r e v i e w , t h e 
i s s u e i s a t t o r n e y f e e s . 1 

We a f f i r m a n d a d o p t t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t . I n 
o r d e r t o q u a l i f y f o r an a s s e s s e d ( i . e . , c a r r i e r - p a i d ) f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) , 
c l a i m a n t m u s t f i n a l l y p r e v a i l i n a r e j e c t e d c a s e i n a h e a r i n g b e f o r e t h e r e f 
e r e e . See G r e e n s l i t t v . C i t y o f L a k e Oswego,.305 Or 530, 533 ( 1 9 8 8 ) ; S h o u l d e r s 
v . S A I F , 300 Or 6 0 6 , 6 1 1 ( 1 9 8 6 ) . We h a v e i n t e r p r e t e d t h e p h r a s e " i n a h e a r i n g 
b e f o r e t h e r e f e r e e " t o mean i n an a d m i n i s t r a t i v e p r o c e e d i n g ( t r i a l ) b e f o r e a 
r e f e r e e w h e r e t h e r e c o r d i s o p e n e d , t e s t i m o n y , e v i d e n c e a n d / o r s t i p u l a t i o n s a r e 
t a k e n , a n d t h e m e r i t s a r e l i t i g a t e d . Duane L. J o n e s , 42 Van N a t t a 8 7 5 , 877 
( 1 9 9 0 ) . We f u r t h e r h e l d t h a t c l a i m a n t d o es n o t " p r e v a i l f i n a l l y " i n a h e a r i n g 
b e f o r e t h e r e f e r e e u n t i l t h e r e f e r e e e n t e r s an o r d e r u p h o l d i n g c l a i m a n t ' s r i g h t 
t o c o m p e n s a t i o n a n d t h a t o r d e r i s n o t t i m e l y a p p e a l e d . I d . a t 8 7 7 - 7 8 . 

H e r e , t h e p a r t i e s d i d n o t l i t i g a t e t h e m e r i t s o f c l a i m a n t ' s m e d i c a l s e r 
v i c e s c l a i m f o r l o w b a c k s u r g e r y . I n s t e a d , t h e p a r t i e s e n t e r e d a s t i p u l a t e d 
s e t t l e m e n t w h e r e b y t h e s e l f - i n s u r e d e m p l o y e r a g r e e d t o a c c e p t r e s p o n s i b i l i t y f o r 
t h e s u r g e r y . The R e f e r e e d i d n o t e n t e r an o r d e r u p h o l d i n g c l a i m a n t ' s r i g h t t o 
c o m p e n s a t i o n . A c c o r d i n g l y , we do n o t f i n d t h a t c l a i m a n t f i n a l l y p r e v a i l e d i n a 
r e j e c t e d c a s e i n a h e a r i n g b e f o r e a r e f e r e e . C l a i m a n t ' s a t t o r n e y d o e s n o t q u a l 
i f y f o r a n a s s e s s e d f e e u n d e r ORS 6 5 6 . 3 8 6 ( 1 ) . See i d . 

A d d i t i o n a l l y , t h e R e f e r e e d i d n o t h a v e j u r i s d i c t i o n t o a p p r o v e an a t t o r n e y 
f e e p a y a b l e o u t o f c l a i m a n t ' s t e m p o r a r y d i s a b i l i t y b e n e f i t s p u r s u a n t t o ORS 
6 5 6 . 3 8 6 ( 2 ) . I n a s m u c h a s c l a i m a n t ' s 1979 i n j u r y c l a i m i s s u b j e c t t o t h e B o a r d ' s 
own m o t i o n a u t h o r i t y u n d e r ORS 65 6 . 2 7 8 , o n l y t h e B o a r d h a s t h e a u t h o r i t y t o 
a p p r o v e a n a t t o r n e y f e e p a y a b l e o u t o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . See OAR 
4 3 8 - 1 5 - 0 8 0 . A c c o r d i n g l y , we r e s o l v e t h e a t t o r n e y f e e i s s u e b y Own M o t i o n O r d e r 
i s s u e d t h i s d a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 12, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
LARRY D. CUTBURTH, C l a i m a n t 

WCB Case Nos. 8 9 - 1 2 9 9 1 & 89 - 2 1 3 0 8 
ORDER ON REVIEW 

H o l l i s Ransom, C l a i m a n t A t t o r n e y 
Y t u r r i , e.t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N i c h o l s a n d B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e D a r o n ' s o r d e r t h a t 
u p h e l d t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r h i s n e c k , l o w 
b a c k a n d h i p c o n d i t i o n s . The i s s u e o n r e v i e w i s a g g r a v a t i o n . We a f f i r m . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e f o u n d t h a t t h e r e h a d b e e n no w o r s e n i n g o f c l a i m a n t ' s c o n d i 
t i o n , r e l y i n g i n p a r t o n t h e a d m i n i s t r a t i v e e x p e r t i s e o f t h e a g e n c y a n d o f h i m 
s e l f p e r s o n a l l y i n d e t e r m i n i n g t h a t d e g e n e r a t i v e s p i n a l c o n d i t i o n s a r e p r e s e n t 
i n m o s t p e r s o n s o f c l a i m a n t ' s a g e. The R e f e r e e , as a r e s u l t , u p h e l d t h e d e n i a l 
o f a g g r a v a t i o n . We a g r e e t h a t t h e d e n i a l s h o u l d be u p h e l d b u t f o r d i f f e r e n t 
r e a s o n s . I n p a r t i c u l a r , we do n o t r e l y u p o n t h e a d m i n i s t r a t i v e e x p e r t i s e o f t h e 
R e f e r e e i n t h i s m a t t e r . 

o 
To e s t a b l i s h a n a g g r a v a t i o n , c l a i m a n t m u st show a w o r s e n i n g o f h i s com

p e n s a b l e c o n d i t i o n s s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n i n S e p t e m b e r 
19 8 7 . " W o r s e n i n g " w i t h i n t h i s c o n t e x t means i n c r e a s e d s y mptoms, o r a w o r s e n e d 
u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n a d i m i n i s h m e n t o f e a r n i n g c a p a c i t y . S m i t h v . 
S A I F , 302 Or 396 ( 1 9 8 6 ) ; E d w a r d D. L u c a s , 4 1 Van N a t t a 2272 ( 1 9 8 9 ) . 

I n t h i s m a t t e r , c l a i m a n t n e e d s t o show t h a t s i n c e S e p t e m b e r 1987 h i s c o n 
d i t i o n h a s w o r s e n e d . I n J u l y 1988 c l a i m a n t was s e e n b y h i s t r e a t i n g p h y s i c i a n , 
D r . T u r n b u l l . A t t h a t t i m e c l a i m a n t h a d i n c r e a s e d symptoms a n d t h e d o c t o r n o t e d 
m u s c l e spasms o n e x a m i n a t i o n . I n J a n u a r y 1989, c l a i m a n t was s e e n b y D r . E i s l e r 
who t o o k a h i s t o r y o f b l a c k o u t s p e l l s o c c u r r i n g w i t h i n t h e l a s t f o u r m o n t h s . 
These, i n c r e a s e d symptoms a r e s u f f i c i e n t t o p r o v e t h e f i r s t e l e m e n t o f a w o r s e n - • 
i n g ; h o w e v e r , i n o r d e r f o r c l a i m a n t t o p r o v e t h a t h i s c o n d i t i o n h a s a g g r a v a t e d , 
he m u s t a l s o p r o v e t h a t t h e s e i n c r e a s e d symptoms h a v e r e s u l t e d i n a d i m i n i s h m e n t 
o f h i s e a r n i n g c a p a c i t y . 

D r . F o r d , who b e g a n t r e a t i n g c l a i m a n t i n J a n u a r y 1989, r e p o r t e d i n F e b r u 
a r y 1989 t h a t c l a i m a n t ' s r e c e n t h e a d a c h e s w e r e b e c o m i n g d i s a b l i n g . H o w e v e r , 
s i n c e S e p t e m b e r 1 9 8 7 , no d o c t o r has r e s t r i c t e d c l a i m a n t f r o m w o r k i n g . C l a i m a n t , 
who i s s e l f - e m p l o y e d a s a l a n d s c a p e r , h a s s e e n h i s b u s i n e s s s t e a d i l y g r o w , a n d 
a t t h e t i m e o f t h e h e a r i n g he h a d o v e r 100 c u s t o m e r s . He h a s h a d t o h i r e a d d i 
t i o n a l h e l p , b u t t h e r e c o r d i s n o t c l e a r t h a t c l a i m a n t h a s h i r e d t h e s e p e o p l e 
b e c a u s e he i s l e s s a b l e t o do t h e w o r k . The r e c o r d d o e s s u p p o r t a f i n d i n g t h a t 
c l a i m a n t h a s h a d t o h i r e a d d i t i o n a l h e l p t o h a n d l e t h e i n c r e a s e i n t h e v o l u m e o f 
h i s b u s i n e s s . We f i n d , o n t h i s r e c o r d , t h a t c l a i m a n t h a s f a i l e d t o show t h a t 
t h e r e h a s b e e n a d i m i n i s h m e n t o f h i s e a r n i n g c a p a c i t y . T h u s , we do n o t b e l i e v e 
c l a i m a n t h a s c a r r i e d h i s b u r d e n o f p r o v i n g a n a g g r a v a t i o n o f h i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1990 i s a f f i r m e d . 
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C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r t h a t h e l d t h a t 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g was f i l e d u n t i m e l y a n d t h a t t h e l a t e f i l i n g was 
n o t e x c u s e d b y g o o d c a u s e . I n i t s b r i e f , t h e SAIF C o r p o r a t i o n c o n t e n d s t h a t , i f 
t h e d i s m i s s a l o f t h e r e q u e s t f o r h e a r i n g was n o t a p p r o p r i a t e , c l a i m a n t was a n 
o u t - o f - s t a t e e m p l o y e e n o t c o v e r e d b y t h e O r e g o n W o r k e r s ' C o m p e n s a t i o n Law. On 
r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f c l a i m a n t ' s h e a r i n g r e q u e s t a n d , i f t i m e l y , 
s u b j e c t i v i t y . 

FINDINGS OF FACT 

C l a i m a n t , a l o n g - h a u l t r u c k d r i v e r , w o r k e d f o r C z y h o l d T r u c k L i n e s , one o f 
f o u r t r u c k c o m p a n i e s d o i n g b u s i n e s s u n d e r Q u a l i t y T r a n s p o r t a t i o n S e r v i c e s , . 
C z y h o l d i s b a s e d i n Y a k i m a , W a s h i n g t o n a n d h o l d s i n t r a s t a t e a u t h o r i t y o n l y i n 
t h a t s t a t e . I t h a s a u t h o r i t y t o h a u l g o o d s o n an i n t e r s t a t e b a s i s u s i n g f e d e r a l 
h i g h w a y s t h a t l i e i n O r e g o n , b u t s u c h o p e r a t i o n s a r e i n c i d e n t a l t o i t s p r i m a r y 
i n t r a s t a t e b u s i n e s s i n W a s h i n g t o n . 

C z y h o l d e m p l o y s a p p r o x i m a t e l y 80 t r u c k d r i v e r s , a b o u t 10 o f whom l i v e i n 
O r e g o n . C z y h o l d h a s no b a s e o f o p e r a t i o n i n O r e g o n . I t s t r u c k s d o r e c e i v e r o u 
t i n e m a i n t e n a n c e a t a l e a s e d f a c i l i t y o p e r a t e d b y Q u a l i t y T r a n s p o r t a t i o n S e r 
v i c e s i n P o r t l a n d , w h e r e i t s O r e g o n d r i v e r s a l s o p a r k t h e i r t r u c k s . H o w e v e r , 
t h e f a c i l i t y i s n o t o p e r a t e d b y C z y h o l d , a n d i s u s e d b y s e v e r a l o t h e r s i s t e r 
c o m p a n i e s f o r a s i m i l a r p u r p o s e . C l a i m a n t i s a n O r e g o n r e s i d e n t a n d h a d 
W a s h i n g t o n c o m p e n s a t i o n i n s u r a n c e w i t h h e l d f r o m h i s p a y c h e c k . 

On F e b r u a r y 2, 1 9 8 9 , i n P o r t l a n d , O r e g o n , c l a i m a n t s u f f e r e d a b r o k e n n e c k 
when a t r a c t o r - t r a i l e r moved w h i l e he was u n d e r t h e r i g r e l e a s i n g a f r o z e n 
b r a k e . He was h o s p i t a l i z e d a n d u n d e r w e n t t r e a t m e n t f o r a c e r v i c a l c o n d i t i o n . 
He s u b s e q u e n t l y f i l e d a n a c c i d e n t r e p o r t i n t h e s t a t e o f W a s h i n g t o n . The c l a i m 
was a c c e p t e d a n d b e n e f i t s w e r e p a i d . 

On A p r i l 1 8 , 1 9 8 9 , c l a i m a n t f i l e d an i n j u r y c l a i m i n O r e g o n s e e k i n g a d d i 
t i o n a l b e n e f i t s . S A I F r e c e i v e d t h e C o m p l i a n c e D i v i s i o n ' s i n v e s t i g a t i o n r e p o r t 
o n J u l y 2 4 , 1 9 8 9 , a t w h i c h t i m e SAIF was a w a r e t h a t c l a i m a n t was r e p r e s e n t e d b y 
an a t t o r n e y o n h i s W a s h i n g t o n c l a i m . However, no r e t a i n e r a g r e e m e n t h a d b e e n 
f i l e d w i t h r e g a r d t o a n y O r e g o n c l a i m . 

S A I F d e n i e d t h e c l a i m o n J u l y 3 1 , 1 989, a s s e r t i n g t h a t c l a i m a n t was n o t 
c o v e r e d b y t h e O r e g o n W o r k e r s ' C o m p e n s a t i o n Law. The d e n i a l was s e n t b y c e r t i 
f i e d m a i l t o c l a i m a n t ' s l a s t known a d d r e s s , l i s t e d as M i l w a u k i e , O r e g o n . The 
l e t t e r was r e t u r n e d u n c l a i m e d and i n d i c a t e d t h a t c l a i m a n t h a d moved t o C o t t a g e 
G r o v e , O r e g o n . On A u g u s t 3 1 , 1989, SAIF r e m a i l e d t h e d e n i a l t o c l a i m a n t ' s new 
a d d r e s s . C l a i m a n t r e c e i v e d i t i n e a r l y S e p t e m b e r , 1 989. He f i l e d a r e q u e s t f o r 
h e a r i n g o n O c t o b e r 1 1 , 1989, 72 d a y s a f t e r t h e d e n i a l was i s s u e d . 

CONCLUSIONS OF LAW AND OPINION • 

T i m e l i n e s s o f H e a r i n g R e q u e s t 

C l a i m a n t a c k n o w l e d g e s t h a t a r e q u e s t f o r h e a r i n g m u s t b e f i l e d w i t h i n 60 
d a y s a f t e r n o t i f i c a t i o n o f t h e i n s u r e r ' s d e n i a l , u n l e s s g o o d c a u s e f o r f a i l u r e 
t o f i l e w i t h i n t h a t t i m e i s shown. ORS 6 5 6 . 3 1 9 ( 1 ) . He c o n t e n d s , h o w e v e r , t h a t 
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h i s r e q u e s t f o r h e a r i n g was t i m e l y b e c a u s e t h e t i m e f o r f i l i n g t h e r e q u e s t d i d 
n o t b e g i n t o r u n u n t i l he a c t u a l l y r e c e i v e d n o t i c e o f t h e d e n i a l . 

The c o u r t a n s w e r e d t h a t a r g u m e n t i n C o w a r t v . S A I F , 86 Or App 748 ( 1 9 8 7 ) . 
The d a t e o f m a i l i n g , n o t r e c e i p t , s t a r t s t h e r u n n i n g o f t h e 60 d a y p e r i o d u n d e r 
ORS 6 5 6 . 3 1 9 . I d . a t 750. B e c a u s e t h e n o t i c e o f d e n i a l was m a i l e d o n J u l y 3 1 , 
1 9 8 9 , c l a i m a n t ' s r e q u e s t f o r h e a r i n g was n o t f i l e d w i t h i n 60 d a y s o f t h e d e n i a l . 

I n t h e a l t e r n a t i v e , c l a i m a n t a r g u e s t h a t he h a d g o o d c a u s e f o r f i l i n g a 
l a t e r e q u e s t f o r h e a r i n g . The t e s t f o r d e t e r m i n i n g w h e t h e r g o o d c a u s e e x i s t s 
h a s b e e n e q u a t e d t o t h e s t a n d a r d o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s 
a b l e n e g l e c t " r e c o g n i z e d u n d e r ORCP 7 1 B ( 1 ) a n d f o r m e r ORS 1 8 . 1 6 0 . A n d e r s o n v . 
P u b l i s h e r s P a p e r Co., 78 Or App 513, 517, r e v d e n 3 0 1 Or 666 ( 1 9 8 6 ) . 

C l a i m a n t f i r s t c o n t e n d s t h a t t h e f a c t t h a t t h e n o t i c e was s e n t t o h i s 
p r i o r a d d r e s s c o n s t i t u t e s g o o d c a u s e , as r e c o g n i z e d b y t h e c o u r t i n B u r k h o l d e r 
v . S A I F , 1 1 Or App 334 ( 1 9 7 2 ) . I n B u r k h o l d e r , t h e i n s u r e r h a d m a i l e d a d e n i a l 
t o a n a d d r e s s a t w h i c h t h e c l a i m a n t h a d n e v e r l i v e d a n d , c o n s e q u e n t l y , t h e 
c l a i m a n t d i d n o t r e c e i v e n o t i c e o f i t b e f o r e t h e e x p i r a t i o n o f 60 d a y s . U n d e r 
t h o s e f a c t s , t h e c o u r t h e l d t h a t c l a i m a n t h a d shown g o o d c a u s e f o r t h e l a t e 
f i l i n g a n d t h a t t h e r e q u e s t , a l t h o u g h f i l e d more t h a n 60 d a y s a f t e r t h e n o t i c e 
was m a i l e d , was n e v e r t h e l e s s v a l i d . Id. a t 339. 

We c o n c l u d e t h a t t h e r e a s o n i n g i n B u r k h o l d e r d o e s n o t a p p l y h e r e . The 
c l a i m a n t i n B u r k h o l d e r , t h r o u g h no f a u l t o f h i s own, was n o t n o t i f i e d o f t h e 
d e n i a l b e f o r e t h e 60 d a y d e a d l i n e . I n t h i s c a s e , h o w e v e r , t h e r e a s o n t h a t t h e 
n o t i c e was s e n t t o a n i n c o r r e c t a d d r e s s was, i n f a c t , due t o t h e f a u l t o f 
c l a i m a n t , i . e . , he d i d n o t p r o m p t l y n o t i f y SAIF t h a t he h a d moved t o a new 
a d d r e s s i n C o t t a g e G r o v e , O r e g o n . M o r e o v e r , u n l i k e t h e c l a i m a n t i n B u r k h o l d e r , 
c l a i m a n t h e r e d i d r e c e i v e t h e n o t i c e o f d e n i a l b e f o r e t h e e x p i r a t i o n o f 60 d a y s . 
He c o u l d h a v e f i l e d a t i m e l y r e q u e s t w i t h r e a s o n a b l e d i l i g e n c e . See C o w a r t v . 
S A I F , s u p r a , 86 Or App a t 750. 

We a r e n o t p e r s u a d e d b y c l a i m a n t ' s a s s e r t i o n t h a t he n o t i f i e d S A I F o f h i s 
r e l o c a t i o n b y t e l e p h o n e . A t h e a r i n g , he c o u l d n o t s t a t e t h e d a t e o f t h e c a l l o r 
i d e n t i f y t h e p e r s o n w i t h whom he a l l e g e d l y s p o k e . He p r o d u c e d no l o n g d i s t a n c e 
p h o n e r e c o r d s t o s u p p o r t h i s c o n t e n t i o n . I n f a c t , when a s k e d i f he h a d n o t i f i e d 
S A I F , he t e s t i f i e d : " I s h o u l d assume. I w o n ' t s w e a r I d i d i t . I w o n ' t s w e a r I 
d i d n ' t . " ( T r . 2 5 ) . 

C l a i m a n t n e x t a r g u e s t h a t he h a d g o o d c a u s e , b e c a u s e h i s u n t i m e l y f i l i n g 
was b a s e d o n h i s i n a c c u r a t e b e l i e f t h a t SAIF h a d s e n t a c o p y o f t h e n o t i c e t o 
h i s a t t o r n e y . He r e l i e s o n C o w a r t v . S A I F , 94 Or App 288 ( 1 9 8 8 ) . I n t h a t c a s e , 
t h e c l a i m a n t ' s a t t o r n e y h a d b e e n i n c o n t a c t w i t h t h e i n s u r e r a n d h a d a s k e d i t t o 
m a i l a l l d o c u m e n t s r e l a t e d t o t h e c l a i m t o h i m . A d d i t i o n a l l y , t h e c l a i m a n t h a d 
l e f t i n s t r u c t i o n s w i t h h i s a t t o r n e y t o c h a l l e n g e a l l d e n i a l s . The c l a i m a n t 
a s s u m e d , t h e r e f o r e , t h a t when .he r e c e i v e d t h e i n s u r e r ' s d e n i a l h i s a t t o r n e y h a d 
a l s o r e c e i v e d a c o p y a n d h a d t a k e n a c t i o n as i n s t r u c t e d . 

N o t i n g t h a t t h e i n s u r e r was n o t s t a t u t o r i l y r e q u i r e d t o s e r v e a c o p y o f 
t h e d e n i a l o n t h e c l a i m a n t ' s a t t o r n e y , t h e C o w a r t c o u r t f o u n d t h a t , g i v e n t h e 
i n s u r e r ' s r e g u l a r c o r r e s p o n d e n c e w i t h h i m , t h e c l a i m a n t h a d r e a s o n t o e x p e c t 
t h a t t h e i n s u r e r w o u l d n o t i f y h i s a t t o r n e y i f i t had t a k e n a n y s i g n i f i c a n t 
a c t i o n o n t h e c l a i m . A c c o r d i n g l y , t h e c o u r t c o n c l u d e d t h a t t h e c l a i m a n t ' s f a i l 
u r e t o s e e k a h e a r i n g was e x c u s a b l e n e g l e c t and t h a t he t h e r e f o r e h a d g o o d c a u s e 
u n d e r f o r m e r ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . I d . a t 2 9 1 . 

I n t h i s c a s e , h o w e v e r , t h e r e i s no e v i d e n c e i n t h e r e c o r d t o s u g g e s t t h a t 
S A I F was i n r e g u l a r c o r r e s p o n d e n c e w i t h c l a i m a n t ' s a t t o r n e y . To t h e c o n t r a r y , 
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a t t h e t i m e i t i s s u e d t h e d e n i a l , SAIF h a d no i n d i c a t i o n o f q u a l i f i e d r e p r e s e n 
t a t i o n b y a member o f t h e O r e g o n S t a t e B a r w i t h r e s p e c t t o a n y r i g h t s c l a i m a n t 
m i g h t p o s s e s s u n d e r t h e O r e g o n W o r k e r s ' C o m p e n s a t i o n Law. No r e t a i n e r a g r e e m e n t 
h a d b e e n f i l e d w i t h r e g a r d t o a n y O r e g o n c l a i m . SAIF was o n l y a w a r e t h a t 
c l a i m a n t was r e p r e s e n t e d b y W a s h i n g t o n c o u n s e l w i t h r e s p e c t t o h i s W a s h i n g t o n 
c l a i m . T h u s , we do n o t b e l i e v e t h a t c l a i m a n t h a d r e a s o n t o e x p e c t t h a t h i s 
a t t o r n e y h a d r e c e i v e d a c o p y o f t h e n o t i c e a nd h a d t a k e n a p p r o p r i a t e a c t i o n . 
A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t has n o t shown g o o d c a u s e f o r h i s f a i l u r e 
t o f i l e a t i m e l y r e q u e s t f o r h e a r i n g . 

S u b j e c t i v i t y 

We a d d t h a t , as S A I F p o i n t s o u t , e v e n i f c l a i m a n t ' s r e q u e s t f o r h e a r i n g 
was f i l e d t i m e l y o r was f i l e d w i t h g o o d c a u s e , c l a i m a n t was n o t a s u b j e c t w o r k e r 
u n d e r O r e g o n l a w . ORS 656.027 p r o v i d e s t h a t a l l w o r k e r s a r e s u b j e c t t o t h e O r e 
g o n W o r k e r s ' C o m p e n s a t i o n A c t e x c e p t t h o s e s p e c i f i c a l l y e x c l u d e d u n d e r t h e l a w . 
Among t h o s e e x c l u d e d i s " [ a ] w o r k e r e n g a g e d i n t h e t r a n s p o r t a t i o n i n i n t e r s t a t e 
c ommerce o f g o o d s , p e r s o n s o r p r o p e r t y f o r h i r e b y [ m o t o r v e h i c l e ] , a n d whose 
e m p l o y e r h a s no f i x e d p l a c e o f b u s i n e s s i n t h i s s t a t e . " ORS 6 5 6 . 0 2 7 ( 5 ) . 

C l a i m a n t a r g u e s t h a t ORS 6 5 6 . 0 2 7 ( 5 ) does n o t a p p l y h e r e , b e c a u s e t h e 
l e a s e d f a c i l i t y i n P o r t l a n d i s a " f i x e d p l a c e o f b u s i n e s s i n t h i s s t a t e . " He 
r e l i e s o n W r i g h t v . I n d u s t r i a l I n d e m n i t y Co. , 68 Or App 302 ( 1 9 8 4 ) . I n t h a t 
c a s e , t h e e v i d e n c e e s t a b l i s h e d t h a t t h e e m p l o y e r h a d o p e n e d a t r u c k t e r m i n a l i n 
B r o o k s , O r e g o n , w h e r e s e v e r a l f u l l - t i m e e m p l o y e e s w o r k e d . B e c a u s e t h e e m p l o y e r 
r e p a i r e d a n d s e r v i c e d a l a r g e number o f t r u c k s b a s e d a t t h a t t e r m i n a l , a n d 
b e c a u s e a l l t r i p s o r i g i n a t i n g f r o m O r e g o n w e r e d i s p a t c h e d f r o m B r o o k s , t h e c o u r t 
h e l d t h a t t h e t e r m i n a l was a " f i x e d p l a c e o f b u s i n e s s " i n O r e g o n . I d . a t 305. 

I n t h i s c a s e , h o w e v e r , C z y h o l d has no t e r m i n a l o r f u l l t i m e e m p l o y e e s i n 
t h e s t a t e o f O r e g o n . W h i l e i t s t r u c k s do r e c e i v e r o u t i n e m a i n t e n a n c e a t a 
f a c i l i t y i n P o r t l a n d , t h e f a c i l i t y i s l e a s e d a n d o p e r a t e d b y Q u a l i t y T r a n s p o r t a 
t i o n S e r v i c e s . I t i s n o t o p e r a t e d b y C z y h o l d a n d i s u s e d b y s e v e r a l o t h e r s i s 
t e r c o m p a n i e s f o r a s i m i l a r p u r p o s e . A d d i t i o n a l l y , m a j o r m a i n t e n a n c e a n d r e p a i r 
i s s t r i c t l y d o n e a t t h e Y a k i m a , W a s h i n g t o n t e r m i n a l , o r u n d e r c o n t r a c t a t v a r i 
o u s t r u c k s t o p s i n O r e g o n a n d W a s h i n g t o n . M o r e o v e r , w h i l e C z y h o l d o p e r a t e s 
a b o u t 60 t r u c k s , o n l y f o u r o r f i v e a r e p a r k e d a t t h e P o r t l a n d f a c i l i t y . D u r i n g 
t h e c o u r s e o f c l a i m a n t ' s e m p l o y m e n t , d i s p a t c h h a s b e e n a c c o m p l i s h e d o n l y t h r o u g h 
Y a k i m a , W a s h i n g t o n . C l a i m a n t was n e v e r d i s p a t c h e d f r o m t h e s t a t e o f O r e g o n . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t , h a d c l a i m a n t f i l e d h i s 
r e q u e s t f o r r e v i e w w i t h i n 60 d a y s , o r shown g o o d c a u s e f o r f a i l u r e t o f i l e 
w i t h i n t h a t t i m e , S A I F ' s d e n i a l w o u l d be u p h e l d o n t h e b a s i s t h a t c l a i m a n t i s , 
b y d e f i n i t i o n , n o t a s u b j e c t w o r k e r f o r whom c o m p e n s a t i o n i s a v a i l a b l e u n d e r 
O r e g o n l a w . A c c o r d i n g l y , t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2 7 , 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
NEAL B. HOAGLAND, C l a i m a n t 

WCB Case No. 88-14837 
ORDER ON REVIEW 

An d r e w H. J o s e p h s o n , C l a i m a n t A t t o r n e y 
Schwabe, e t a l . , D e f e n s e A t t o r n e y s 

R e v i e w e d b y B o a r d Members N i c h o l s a nd B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e P o d n a r ' s o r d e r t h a t u p h e l d t h e s e l f -
i n s u r e d e m p l o y e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c 
t r e a t m e n t f o r h i s n e c k a n d m i d b a c k i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s . On 
r e v i e w t h e i s s u e s a r e r e s j u d i c a t a , t h e p r o c e d u r a l p r o p r i e t y o f t h e d e n i a l a n d 
f r e q u e n c y o f m e d i c a l t r e a t m e n t . We r e v e r s e i n p a r t a n d a f f i r m i n p a r t . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
Res J u d i c a t a 

I n s u p p o r t o f i t s d e n i a l , t h e e m p l o y e r a r g u e s t h a t c l a i m a n t ' s c u r r e n t c o n 
d i t i o n d o e s n o t r e q u i r e t r e a t m e n t i n e x c e s s o f t h e D i r e c t o r ' s g u i d e l i n e s . I n 
t h e a l t e r n a t i v e , t h e e m p l o y e r c o n t e n d s t h a t c l a i m a n t h a s n o t e s t a b l i s h e d t h a t 
h i s a l l e g e d n e e d f o r t r e a t m e n t i n e x c e s s o f t h e g u i d e l i n e s r e s u l t s f r o m t h e com
p e n s a b l e i n j u r y , r a t h e r t h a n h i s p r e e x i s t i n g d e g e n e r a t i v e c o n d i t i o n . 

C l a i m a n t a r g u e s o n r e v i e w t h a t a p r i o r R e f e r e e ' s O p i n i o n a n d O r d e r , i s s u e d 
A p r i l 1 5 , 1 9 8 7 , p r e c l u d e s t h e d e n i a l u n d e r t h e d o c t r i n e o f r e s j u d i c a t a . I n 
t h a t o r d e r , t h e p r i o r R e f e r e e f o u n d t h a t c l a i m a n t ' s 1984 c o m p e n s a b l e m o t o r v e h i 
c l e a c c i d e n t c o n t r i b u t e d t o a p e r m a n e n t s y p t o m a t i c w o r s e n i n g o f c l a i m a n t ' s c o n 
d i t i o n . B a s e d o n t h i s f i n d i n g , t h e R e f e r e e a w a r d e d c l a i m a n t p e r m a n e n t p a r t i a l 
d i s a b i l i t y . We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n t h a t t h e 1987 o r d e r p r e 
c l u d e s t h e e m p l o y e r ' s d e n i a l . 

The d o c t r i n e o f r e s j u d i c a t a p r e c l u d e s l i t i g a t i o n o f c l a i m s a n d i s s u e s 
p r e v i o u s l y a d j u d i c a t e d . N o r t h C l a c k a m a s S c h o o l D i s t r i c t v . W h i t e , 305 Or 4 8 , 
50, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) . We f i r s t d e t e r m i n e w h e t h e r t h e d e n i a l i s b a r r e d 
u n d e r t h e r e s j u d i c a t a d o c t r i n e o f " i s s u e p r e c l u s i o n . " 

" I s s u e p r e c l u s i o n " may i n v o l v e t h e same c l a i m ( d i r e c t e s t o p p e l ) o r e n 
t i r e l y d i f f e r e n t c l a i m s ( c o l l a t e r a l e s t o p p e l ) . U n d e r t h e d o c t r i n e o f " i s s u e 
p r e c l u s i o n , " i f a c l a i m i s l i t i g a t e d t o a f i n a l j u d g m e n t , t h e d e c i s i o n o n a 
p a r t i c u l a r i s s u e o r d e t e r m i n a t i v e f a c t i s c o n c l u s i v e i n a l a t e r o r d i f f e r e n t 
a c t i o n b e t w e e n t h e same p a r t i e s i f t h e d e t e r m i n a t i o n was e s s e n t i a l t o t h e j u d g 
m e n t . N o r t h C l a c k a m a s S c h o o l D i s t r i c t v . W h i t e , I d . Key e l e m e n t s o f i s s u e 
p r e c l u s i o n i n c l u d e : 1) t h e same p a r t i e s ; 2 ) a v a l i d a n d f i n a l j u d g m e n t ; 3 ) 
a c t u a l l i t i g a t i o n o f a n i s s u e o f f a c t o r l a w ; a nd 4) a d e t e r m i n a t i o n o f s u c h 
i s s u e w h i c h i s e s s e n t i a l t o t h e j u d g m e n t . 

H e r e , t h e i s s u e o f t h e r e a s o n a b l e n e s s o f t h e f r e q u e n c y o f c l a i m a n t ' s 
c h i r o p r a c t i c t r e a t m e n t h a s n o t b e e n " a c t u a l l y l i t i g a t e d . " T he R e f e r e e ' s O p i n i o n 
a n d O r d e r o f A p r i l 1 5 , 1987 d o e s n o t a d d r e s s t h e i s s u e o f f r e q u e n c y o f m e d i c a l 
t r e a t m e n t s . The R e f e r e e ' s r u l i n g was l i m i t e d t o a f i n d i n g t h a t c l a i m a n t ' s 
i n j u r y c a u s e d a p e r m a n e n t i n c r e a s e i n symptoms so t h a t he was e n t i t l e d t o a 
p e r m a n e n t d i s a b i l i t y a w a r d . The A u g u s t 1988 d e n i a l , t h e November 1988 h e a r i n g 
a n d t h e R e f e r e e ' s December 1988 O p i n i o n a n d O r d e r p u t t h e f r e q u e n c y o f t r e a t 
m e n t s a t i s s u e f o r t h e f i r s t t i m e . T h e r e f o r e , t h e e m p l o y e r i s n o t p r e c l u d e d 
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f r o m d e n y i n g t r e a t m e n t o n r e a s o n a b l e a nd n e c e s s a r y g r o u n d s u n d e r t h e d o c t r i n e o f 
i s s u e p r e c l u s i o n . 

N o r i s a d e n i a l o n c a u s a t i o n g r o u n d s b a r r e d b y i s s u e p r e c l u s i o n . The 
p r i o r R e f e r e e f o u n d t h a t t h e i n j u r y r e s u l t e d i n some p e r m a n e n t i m p a i r m e n t , n o t 
t h a t t h e c o n d i t i o n was t o t a l l y a t t r i b u t a b l e t o t h e i n j u r y . The e m p l o y e r i s n o t 
d e n y i n g a l l f u r t h e r t r e a t m e n t o n t h e g r o u n d t h a t t h e c o n d i t i o n i s n o t r e l a t e d t o 
t h e i n j u r y . R a t h e r , i t i s o n l y c o n t e n d i n g t h a t t h e n e e d f o r t r e a t m e n t i n e x c e s s 
o f t h e g u i d e l i n e s i s n o t due t o t h e i n j u r y . The i n j u r y c o u l d h a v e c o n t r i b u t e d 
t o i n c r e a s e d symptoms, b u t n o t t o t h e e x t e n t e x c e s s t r e a t m e n t was r e q u i r e d . 
A c c o r d i n g l y , t h e e m p l o y e r ' s c a u s a t i o n a r g u m e n t i s n o t b a r r e d b y t h e p r i o r 
R e f e r e e ' s o r d e r . 

C l a i m a n t a r g u e s i n t h e a l t e r n a t i v e t h a t t h e d e n i a l i s b a r r e d u n d e r t h e 
d o c t r i n e o f " c l a i m p r e c l u s i o n . " The r u l e o f c l a i m p r e c l u s i o n i s t h a t i f a c l a i m 
i s l i t i g a t e d t o f i n a l j u d g m e n t , t h e j u d g m e n t p r e c l u d e s a s u b s e q u e n t a c t i o n b e 
t w e e n t h e same p a r t i e s o n t h e same c l a i m o r any p a r t t h e r e o f . I d . S e c t i o n s 1 7 -
19 , 2 4 . See a l s o C a r r v . A l l i e d P l a t i n g Co., 8 1 Or App 3 0 6 , 309 ( 1 9 8 6 ) ; M i l l i o n 
v . S A I F , 45 Or App 1097, 1102, r e v d e n 289 Or 337 ( 1 9 8 0 ) . A c l a i m o r c a u s e o f 
a c t i o n i s a n a g g r e g a t e o f o p e r a t i v e f a c t s w h i c h compose a s i n g l e o c c a s i o n f o r 
j u d i c i a l r e l i e f ; R e s t a t e m e n t ( S e c o n d ) o f J u d g m e n t s , S e c t i o n 2 4 ( 2 ) ( 1 9 8 2 ) . See 
a l s o Dean v . E x o t i c V e n e e r s , I n c . , 2 7 1 Or 188, 192-93 ( 1 9 7 5 ) ; C a r r v . A l l i e d 
P l a t i n g Co., s u p r a , 8 1 Or App a t 310. 

C l a i m a n t c o n t e n d s t h a t t h e d e n i a l i s b a r r e d b e c a u s e t h e f r e q u e n c y i s s u e 
c o u l d h a v e b e e n r a i s e d b y t h e e m p l o y e r a t t h e t i m e o f t h e 1987 l i t i g a t i o n . We 
d i s a g r e e . The number o f o p e r a t i v e f a c t s w i t h i n a s i n g l e c a u s e o f a c t i o n m u s t be 
d e t e r m i n e d p r a g m a t i c a l l y , b a s e d p r i m a r i l y on p r a c t i c a l t r i a l c o n v e n i e n c e c o n s i d 
e r a t i o n . C a r r v . A l l i e d P l a t i n g Co., s u p r a . H e r e , we c o n c l u d e , t h e i s s u e o f 
t h e f r e q u e n c y o f c h i r o p r a c t i c t r e a t m e n t , a m e d i c a l s e r v i c e i s s u e , d o e s n o t a r i s e 
f r o m t h e same s e t o f o p e r a t i v e f a c t s as d i d t h e q u e s t i o n o f t h e e x t e n t o f 
c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y a d d r e s s e d i n t h e 1987 l i t i g a t i o n . See Tana 
W i l s o n , 40 Van N a t t a 476 ( 1 9 8 8 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e e m p l o y e r ' s d e n i a l i s n o t p r e c l u d e d b y 
r e s j u d i c a t a . 

P r o c e d u r a l P r o p r i e t y o f t h e D e n i a l / R e a s o n a b l e n e s s a n d N e c e s s i t y o f C h i r o p r a c t i c 
T r e a t m e n t s 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . T h e r e was no b a s i s f o r 
d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , n o r a n y r e q u e s t b y t h e p a r t i e s t o do s o . 
A h e a r i n g was h e l d o n t h e m a t t e r , a nd we r e v i e w o n t h e m e r i t s . 

The R e f e r e e u p h e l d t h e e m p l o y e r ' s A u g u s t 18, 1988 d e n i a l o f c l a i m a n t ' s 
" f u r t h e r " c h i r o p r a c t i c t r e a t m e n t . The R e f e r e e d i d n o t make s p e c i f i c f i n d i n g s o r 
c o n c l u s i o n s a s t o w h e t h e r s u c h t r e a t m e n t was r e a s o n a b l e a n d n e c e s s a r y . On r e 
v i e w , c l a i m a n t a r g u e s t h a t t h e d e n i a l i s p r o s p e c t i v e a n d , t h e r e f o r e , v o i d . 

I t i s w e l l s e t t l e d t h a t p r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . A c a r r i e r 
may n o t d e n y i t s f u t u r e r e s p o n s i b i l i t y f o r p a y m e n t o f m e d i c a l s e r v i c e s f o r a 
p r e v i o u s l y a c c e p t e d c l a i m . ORS 6 5 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r C o r p . v . S t r i p l i n , 99 
Or App 353 ( 1 9 8 9 ) . H e r e , t h e e m p l o y e r d e n i e d a l l " f u r t h e r " c h i r o p r a c t i c t r e a t 
m e n t . S u c h a d e n i a l i s p r o s p e c t i v e a n d , t h e r e f o r e , i n v a l i d . H o w e v e r , s i n c e t h e 
r e c o r d i n d i c a t e s t h a t c l a i m a n t c o n t i n u e d t o r e c e i v e c h i r o p r a c t i c t r e a t m e n t s s u b 
s e q u e n t t o t h e d e n i a l a n d p r i o r t o h e a r i n g , t h e r e a s o n a b l e n e s s a n d n e c e s s i t y o f 
t h e s e p o s t - d e n i a l t r e a t m e n t s a r e a l s o a t i s s u e . H o l l y J . R a h i m , 42 Van N a t t a 
415 ( 1 9 9 0 ) ; See R a t e r v . P a c i f i c M o t o r T r u c k i n g Co., 77 Or App 418 ( 1 9 8 6 ) ; 
V a n d e h e v v . P u m i l i t e G l a s s & B u i l d i n g Co., 35 Or App 187 ( 1 9 7 8 ) . We e v a l u a t e 
w h e t h e r t h e t r e a t m e n t s u n t i l t h e d a t e o f t h e h e a r i n g w e r e r e a s o n a b l e a n d n e c e s 
s a r y . 
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An i n j u r e d w o r k e r i s e n t i t l e d t o a l l r e a s o n a b l e a n d n e c e s s a r y c u r a t i v e o r 
p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a c o m p e n s a b l e i n j u r y . See ORS 6 5 6 . 2 4 5 ( 1 ) ; 
West v . S A I F , 74 Or App 3 1 7 , 320 ( 1 9 8 5 ) ; W e t z e l v . G o o d w i n B r o s . , 50 Or App 1 0 1 
( 1 9 8 1 ) ; M c G a r r v v . S A I F , 24 Or App 883, 888 ( 1 9 7 6 ) . C l a i m a n t h a s t h e b u r d e n o f 
p r o v i n g t h a t t h e t r e a t m e n t i s r e a s o n a b l e a n d n e c e s s a r y . M c G a r r v v . S A I F , s u p r a . 

O v e r l y f r e q u e n t a n d e x t e n s i v e s e r v i c e s f o r c o n d i t i o n s a r i s i n g f r o m a com
p e n s a b l e i n j u r y w i l l b e f o u n d u n r e a s o n a b l e a n d u n n e c e s s a r y . James v . Kemper 
I n s u r a n c e Co., 8 1 Or 8 0 , 84 ( 1 9 8 6 ) . The W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t h a s 
p r o m u l g a t e d a r u l e i n d i c a t i n g t h a t t h e u s u a l r a n g e o f t h e u t i l i z a t i o n o f m e d i c a l 
s e r v i c e s d o e s n o t e x c e e d t w o v i s i t s p e r m o n t h a f t e r t h e i n i t i a l 60 d a y s . OAR 
4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . The r u l e d o e s n o t c o n s t i t u t e an a r b i t r a r y l i m i t a t i o n o f s e r 
v i c e s , b u t i s a g u i d e l i n e t o be u s e d c o n c e r n i n g r e q u i r e m e n t s o f a c c o u n t a b i l i t y 
f o r t h e s e r v i c e s p r o v i d e d . Kemp v . W o r k e r s ' C o m p e n s a t i o n D e p t . , 65 Or App 659 
( 1 9 8 3 ) , m o d i f i e d o n o t h e r g r o u n d s , 67 Or App 270, r e v d e n 297 Or 227 ( 1 9 8 4 ) . 
T h u s , w h i l e we may f i n d t h a t a c l a i m a n t i s e n t i t l e d t o r e c e i v e some c h i r o p r a c t i c 
t r e a t m e n t s , he may n o t e x p e c t t o r e c e i v e a n y number o f t r e a t m e n t s w i t h o u t show
i n g t h a t t h e t r e a t m e n t s a r e r e a s o n a b l e a n d n e c e s s a r y . James v . Kemper I n s . Co., 
s u p r a . 

H e r e , t h e e v i d e n c e d o e s n o t s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t he h a s a 
n e e d f o r m o r e t h a n t w o t r e a t m e n t s p e r m o n t h . The W e s t e r n M e d i c a l C o n s u l t a n t s 
r e v i e w e d c l a i m a n t ' s f i l e o n O c t o b e r 18, 1988. The p a n e l i n c l u d e d D r . T i l d e n , 
D.C., who h a d e x a m i n e d c l a i m a n t o n F e b r u a r y 10, 1987. The C o n s u l t a n t s o p i n e d 
t h a t t h e m e d i c a l e v i d e n c e d i d n o t s u b s t a n t i a t e t h e n e e d f o r t r e a t m e n t b e y o n d t h e 
g u i d e l i n e s . T h e y f u r t h e r o p i n e d t h a t c l a i m a n t ' s symptoms w e r e a t t r i b u t a b l e t o 
h i s p r e e x i s t i n g d e g e n e r a t i v e j o i n t d i s e a s e . T h e i r o p i n i o n r e g a r d i n g c a u s a t i o n 
i s c o n t r a r y t o t h e l a w i n t h i s c a s e . N e v e r t h e l e s s , t h e i r o p i n i o n t h a t 
c l a i m a n t ' s s y m p t o m s , no m a t t e r w h a t t h e i r c a u s e , no l o n g e r r e q u i r e c a r e b e y o n d 
t h e g u i d e l i n e s i s i n d e p e n d e n t o f t h e i r c a u s a t i o n o p i n i o n a n d e n t i t l e d t o w e i g h t . 
The C o n s u l t a n t s ' o p i n i o n i s s u p p o r t e d b y t h e I n d e p e n d e n t C h i r o p r a c t i c C o n s u l 
t a n t s , who n o t e d t h a t c l a i m a n t has a home c a r e p r o g r a m w h i c h w o u l d h e l p h i s 
c o n d i t i o n a n d r e d u c e h i s n e e d f o r t r e a t m e n t . 

D r . G r a f f e o o p i n e d t h a t c l a i m a n t r e q u i r e s o n g o i n g c h i r o p r a c t i c c a r e as a 
r e s u l t o f h i s i n j u r y a t t h e r a t e o f t h r e e t o f o u r t r e a t m e n t s p e r m o n t h . He 
b a s e d t h i s c o n c l u s i o n o n h i s a s s e r t i o n t h a t a t t h e t i m e o f t h e A u g u s t 6, 1984 
i n j u r y , c l a i m a n t h a d n o t r e c e i v e d t r e a t m e n t f o r h i s n e c k f o r t h e p r e v i o u s n i n e 
m o n t h s . H o w e v e r , t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t saw D r . G r a f f e o o n J u n e 13, 
1 9 8 4 , when he c o m p l a i n e d o f c e r v i c a l p r o b l e m s . T h e r e f o r e , D r . G r a f f e o b a s e d h i s 
o p i n i o n o n a n i n c o r r e c t h i s t o r y . A c c o r d i n g l y , we g i v e h i s o p i n i o n t h a t c l a i m a n t 
r e q u i r e s c h i r o p r a c t i c c a r e i n e x c e s s o f t h e g u i d e l i n e s l e s s w e i g h t . 

C o n s u l t i n g c h i r o p r a c t o r B u s s a n i c h d i d n o t recommend an u n v a r y i n g w e e k l y 
s c h e d u l e , b u t f e l t t h a t c l a i m a n t s h o u l d be t r e a t e d f r o m one t o f o u r t i m e s p e r 
m o n t h . D r . B u s s a n i c h a l s o o p i n e d t h a t c l a i m a n t c o u l d b e n e f i t f r o m a m o r e com
p r e h e n s i v e home e x e r c i s e p r o g r a m . T h e r e f o r e , we do n o t f i n d D r . B u s s a n i c h ' s 
e q u i v o c a l o p i n i o n p e r s u a s i v e e v i d e n c e t h a t c l a i m a n t r e q u i r e s t r e a t m e n t i n e x c e s s 
o f t h e g u i d e l i n e s o n a r o u t i n e b a s i s . 

I n l i g h t o f t h e s e f a c t s , we f i n d t h a t c l a i m a n t h a s n o t e s t a b l i s h e d t h a t 
m e d i c a l t r e a t m e n t i n e x c e s s o f t h a t p r o v i d e d f o r b y OAR 4 3 6 - 1 0 - 0 4 0 i s r e a s o n a b l e 
a n d n e c e s s a r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) a n d a p p l y i n g 
t h e m t o t h i s c a s e , we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g a n d o n r e v i e w c o n c e r n i n g t h e p r o s p e c t i v e d e n i a l i s s u e i s 
$ 1 , 5 0 0 , t o b e p a i d b y t h e e m p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e c a s e , as r e p r e s e n t e d b y t h e h e a r i n g 
r e c o r d a n d c l a i m a n t ' s r e s p o n d e n t ' s b r i e f , a n d t h e c o m p l e x i t y o f t h e i s s u e . 
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ORDER 

409 

The R e f e r e e ' s o r d e r d a t e d December 16, 1988 i s a f f i r m e d i n p a r t a n d r e 
v e r s e d i n p a r t . C l a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d . The s e l f - i n s u r e d 
e m p l o y e r ' s d e n i a l i s s e t a s i d e , i n p a r t , as p r o s p e c t i v e . The r e m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . F o r s e r v i c e s a t h e a r i n g a nd o n r e v i e w r e g a r d i n g t h e p r o s p e c 
t i v e p o r t i o n o f t h e d e n i a l , c l a i m a n t ' s a t t o r n e y i s a w a r d e d a n a s s e s s e d f e e o f 
$ 1 , 5 0 0 , t o be p a i d b y t h e e m p l o y e r . 

F e b r u a r y 2 6 , 1 9 9 1 C i t e a s 43 Van N a t t a 409 ( 1 9 9 1 ) 

I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
RODNEY L . KOSTA, C l a i m a n t 

WCB Case No. 9 0 - 1 1 5 7 1 
ORDER ON REVIEW 

M e r r i l l S c h n e i d e r , C l a i m a n t A t t o r n e y 
S t a f f o r d J . H a z e l e t t , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members M y e r s a n d C u s h i n g . 

The i n s u r e r r e q u e s t s r e v i e w o f R e f e r e e M c C u l l o u g h ' s o r d e r t h a t a w a r d e d 10 
p e r c e n t ( 1 5 d e g r e e s ) s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r t h e r i g h t w r i s t , 
w h e r e a s a D e t e r m i n a t i o n O r d e r h a d a w a r d e d no p e r m a n e n t d i s a b i l i t y . On r e v i e w , 
t h e i s s u e i s j u r i s d i c t i o n a n d e x t e n t o f s c h e d u l e d d i s a b i l i t y . 

The B o a r d a f f i r m s a n d a d o p t s t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
comment. 

The i n s u r e r c o n t e n d s t h a t t h e 1990 amendments t o t h e O r e g o n W o r k e r s ' 
C o m p e n s a t i o n Law s h o u l d be a p p l i e d t o t h e a n a l y s i s o f c l a i m a n t ' s i m p a i r m e n t . 
S p e c i f i c a l l y , i t c o n t e n d s t h a t amended ORS 6 5 6 . 2 6 8 ( 7 ) a p p l i e s , w h i c h r e q u i r e s 
" o b j e c t i v e f i n d i n g s " t o s u p p o r t an a w a r d o f p e r m a n e n t d i s a b i l i t y . We d i s a g r e e . 

A c c o r d i n g t o s e c t i o n 54, p a r a g r a p h ( 1 ) o f t h e 1990 A c t , t h e g e n e r a l r u l e 
i s t h a t a l l amendments a p p l y t o a l l c l a i m s e x i s t i n g o r a r i s i n g o n o r a f t e r J u l y 
1 , 1 9 9 0 , r e g a r d l e s s o f t h e d a t e o f i n j u r y . H owever, s e c t i o n 5 4 , p a r a g r a p h ( 3 ) 
p r o v i d e s t h a t t h e amendments t o c e r t a i n s t a t u t e s , i n c l u d i n g ORS 6 5 6 . 2 6 8 ( 7 ) , 
a p p l y t o a l l c l a i m s w h i c h become m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1 , 1 9 9 0 . I n 
t h i s c a s e , c l a i m a n t became m e d i c a l l y s t a t i o n a r y i n A u g u s t 1 9 8 8 . A c c o r d i n g l y , 
amended ORS 6 5 6 . 2 6 8 ( 7 ) d o e s n o t a p p l y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) , a n d a p p l y i n g 
t h e m t o t h i s c a s e , we f i n d t h a t $300 i s a r e a s o n a b l e a s s e s s e d f e e f o r c l a i m a n t ' s 
c o u n s e l ' s e f f o r t s o n r e v i e w . I n r e a c h i n g t h i s c o n c l u s i o n , we h a v e p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e c a s e ( a s r e p r e s e n t e d b y c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s p r e s e n t e d , a n d t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d S e p t e m b e r 12, 1990 i s a f f i r m e d . F o r s e r v i c e s o n 
B o a r d r e v i e w , c l a i m a n t ' s a t t o r n e y i s a w a r d e d $300, t o be p a i d b y t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
JERRY A. MCCORMACK, C l a i m a n t 

WCB Case No. 89-14597 
ORDER ON REVIEW 

B l a c k , e t a l . , C l a i m a n t A t t o r n e y s 
R o n a l d Pomeroy ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members N i c h o l s a nd B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f R e f e r e e F i n k ' s o r d e r t h a t g r a n t e d a n a w a r d o f 
26 p e r c e n t ( 8 3 . 2 d e g r e e s ) u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y f o r a l o w b a c k c o n d i 
t i o n w h e r e a s t h e D e t e r m i n a t i o n O r d e r g r a n t e d n o n e . The i s s u e o n r e v i e w i s 
e x t e n t o f u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

The B o a r d a f f i r m s a n d a d o p t s t h e o r d e r o f t h e R e f e r e e w i t h t h e f o l l o w i n g 
comment a n d c o r r e c t i o n s . C l a i m a n t a r g u e s t h a t t h e R e f e r e e e r r e d i n t w o ways i n 
c a l c u l a t i n g h i s d i s a b i l i t y . 

C l a i m a n t f i r s t c o n t e n d s t h a t s i n c e he has no d o c u m e n t e d t r a i n i n g h e s h o u l d 
h a v e r e c e i v e d a v a l u e o f + 1 f o r t r a i n i n g . We d i s a g r e e . W h e t h e r c l a i m a n t i s e n 
t i t l e d t o a v a l u e f o r t r a i n i n g u n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 0 0 ( 5 ) i s d e p e n d e n t u p o n 
w h e t h e r o r n o t c l a i m a n t h a s d e m o n s t r a t e d c o m p e t e n c e i n some s p e c i f i c v o c a t i o n a l 
p u r s u i t . C o m p e t e n c e i n some " s p e c i f i c v o c a t i o n a l p u r s u i t " u n d e r f o r m e r OAR 4 3 6 -
3 5 - 3 0 0 ( 5 ) means t h e a c q u i s i t i o n o f t r a i n i n g o n o r o f f t h e j o b t o p e r f o r m o t h e r 
t h a n a n e n t r y l e v e l p o s i t i o n . L a r r y L. M c D o u q a l , 42 Van N a t t a 1544 ( 1 9 9 0 ) . 
H e r e , c l a i m a n t h a s a c q u i r e d o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m s o m e t h i n g 
o t h e r t h a n e n t r y - l e v e l e m p l o y m e n t , t h u s d e m o n s t r a t i n g c o m p e t e n c e i n a s p e c i f i c 
v o c a t i o n a l p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. F o r m e r OAR 
4 3 6 - 3 5 - 3 0 0 ( 5 ) . 

C l a i m a n t f u r t h e r a r g u e s t h a t t h e R e f e r e e e r r e d i n n o t g i v i n g h i m a v a l u e 
f o r a d a p t a b i l i t y . We a g r e e . 

U n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 , a d a p t a b i l i t y v a l u e s r a n g e f r o m 0 t o 1 0 . No 
a d a p t a b i l i t y v a l u e i s g i v e n t o a c l a i m a n t who has r e t u r n e d t o h i s u s u a l a n d c u s 
t o m a r y w o r k o r a c c e p t e d a w o r k o f f e r f o r u s u a l a n d c u s t o m a r y w o r k , o r who h a s 
r e c e i v e d a " w o r k o f f e r " f o r u s u a l a nd c u s t o m a r y w o r k b u t who h a s r e f u s e d o r h a s 
n o t r e s p o n d e d t o t h e " w o r k o f f e r . " F o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) & ( b ) . An 
a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s u s u a l a n d c u s 
t o m a r y w o r k b u t who h a s r e t u r n e d t o m o d i f i e d w o r k i s d e t e r m i n e d f r o m a m a t r i x o f 
v a l u e s a t f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 3 ) . I f , as a r e s u l t o f t h e i n j u r y , a c l a i m a n t 
i s n o t w o r k i n g a n d no e m p l o y m e n t h a s b e e n o f f e r e d , t h e a d a p t a b i l i t y f a c t o r s h a l l 
be b a s e d o n r e s i d u a l p h y s i c a l c a p a c i t y a c c o r d i n g t o t h e t a b l e i n f o r m e r OAR 4 3 6 -
3 5 - 3 1 0 ( 4 ) . 

P u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) , a " w o r k o f f e r " a s u s e d i n f o r m e r 
OAR 4 3 6 - 3 5 - 2 9 0 t h r o u g h 4 3 6 - 3 5 - 3 1 0 means d e l i v e r y i n p e r s o n o r b y c e r t i f i e d m a i l , 
r e t u r n r e c e i p t r e q u e s t e d , o f a w r i t t e n o f f e r o f w o r k b y t h e e m p l o y e r t o w h i c h 
t h e r e i s a p h y s i c i a n ' s r e l e a s e . A " p h y s i c i a n ' s r e l e a s e " r e f e r s t o a r e l e a s e b y 
c l a i m a n t ' s " a t t e n d i n g p h y s i c i a n . " F o r m e r OAR 436- 3 5 - 2 7 0 ( 3 ) ( c ) . 

I n t h i s c a s e , c l a i m a n t h a s made i t e x t r e m e l y d i f f i c u l t t o o b t a i n i n f o r m a 
t i o n r e g a r d i n g h i s p h y s i c a l c a p a c i t y t o w o r k . H i s v o c a t i o n a l a s s i s t a n c e was 
t e r m i n a t e d b e c a u s e he f a i l e d t o c o o p e r a t e w i t h t h e p r o g r a m . He h a s f a i l e d t o 
a p p e a r , f o r a p h y s i c a l c a p a c i t y e v a l u a t i o n w h i c h was r e q u e s t e d b y h i s t r e a t i n g 
p h y s i c i a n . He f a i l e d t o a p p e a r a t t h e h e a r i n g so t h a t h i s t e s t i m o n y c o u l d b e 
e l i c i t e d r e g a r d i n g h i s a b i l i t y t o c a r r y o u t c e r t a i n p h y s i c a l a c t i v i t i e s . 
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C l a i m a n t c i t e s f o u r e x h i b i t s w h i c h he b e l i e v e s s u p p o r t h i s b u r d e n t o p r o v e 
h i s l e v e l o f a d a p t a b i l i t y . C l a i m a n t c o n t e n d s t h a t t h e s e e x h i b i t s show he i s 
l i m i t e d t o l i g h t w o r k . Two o f t h o s e e x h i b i t s i n d i c a t e t h a t c l a i m a n t n e e d s t o 
h a v e a p h y s i c a l c a p a c i t i e s exam. ( E x s . 23, 3 0 ) . One r e p o r t was made p r i o r t o 
c l a i m a n t ' s 1988 s u r g e r y . ( E x . 6 - 1 ) . The f i n a l e x h i b i t i s a r e p o r t f r o m a v o c a 
t i o n a l c o u n s e l o r who m e r e l y r e s t a t e s w h a t c l a i m a n t t e l l s h i m a r e h i s l i m i t a 
t i o n s . We do n o t f i n d t h e s e r e p o r t s t o be p e r s u a s i v e e v i d e n c e o n c l a i m a n t ' s 
c u r r e n t l e v e l o f a d a p t a b i l i t y . 

T h e r e i s no c o n t e n t i o n t h a t c l a i m a n t has r e t u r n e d t o h i s r e g u l a r j o b , t o a 
m o d i f i e d j o b o r t h a t he has b e e n r e l e a s e d b y h i s p h y s i c i a n t o r e t u r n t o h i s 
r e g u l a r j o b ; n o r i s t h e r e e v i d e n c e t h a t c l a i m a n t h a s b e e n o f f e r e d a j o b b y t h i s 
e m p l o y e r . T h u s , n e i t h e r f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) n o r ( 3 ) i s a p p l i c a b l e h e r e . 

C l a i m a n t ' s t r e a t i n g s u r g e o n , D r . Campagna, d o e s b e l i e v e t h a t c l a i m a n t has 
d e f i n i t e l i m i t a t i o n s , a n d t h e R e f e r e e f o u n d t h a t t h e r e was some q u e s t i o n o f 
w h e t h e r c l a i m a n t c o u l d r e t u r n t o h i s r e g u l a r j o b . N e v e r t h e l e s s , t h e r e i s n o t 
s u f f i c i e n t e v i d e n c e t o d e t e r m i n e t h a t c l a i m a n t ' s f a i l u r e t o r e t u r n t o w o r k i s 
du e t o t h e c o m p e n s a b l e i n j u r y . T h u s , we a r e u n a b l e t o d e t e r m i n e h i s a d a p t a b i l 
i t y v a l u e u n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) . I n c e r t a i n c a s e s w h e r e t h e e v i d e n c e 
r e g a r d i n g o n e a s p e c t o f r a t i n g d i s a b i l i t y i s a b s e n t , r e m a n d i s a p p r o p r i a t e . See 
H a t t i e L. G o o d r i c h , 42 Van N a t t a 1752 ( 1 9 9 0 ) . I n t h i s m a t t e r , e v e n t h o u g h t h e r e 
i s i n s u f f i c i e n t e v i d e n c e t o d e t e r m i n e a d a p t a b i l i t y u n d e r f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 , 
we d o n o t b e l i e v e r e m a n d i s a p p r o p r i a t e . The l a c k o f e v i d e n c e i n t h i s c a s e i s 
du e t o c l a i m a n t ' s f a i l u r e t o c o o p e r a t e w i t h v o c a t i o n a l a s s i s t a n c e a n d h i s f a i l 
u r e t o a p p e a r f o r h i s p h y s i c a l c a p a c i t i e s exam. 

I n t h i s c a s e , we i n s t e a d a s s i g n a v a l u e o f + 1 f o r a d a p t a b i l i t y . U n d e r t h e 
" s t a n d a r d s " t h e a d a p t a b i l i t y v a l u e i s a m u l t i p l i e r o n t h e v a l u e f o r age a n d e d u 
c a t i o n . F a i l u r e t o g i v e a v a l u e f o r a d a p t a b i l i t y w o u l d i n e f f e c t c a n c e l o u t t h e 
v a l u e c l a i m a n t i s e n t i t l e d t o r e c e i v e f o r age a n d e d u c a t i o n . F o r m e r OAR 4 3 6 - 3 5 -
3 1 9 ( 2 ) . U s i n g a v a l u e o f + 1 f o r a d a p t a b i l i t y a l l o w s c l a i m a n t t o r e c e i v e h i s 
f u l l v a l u e f o r age a n d e d u c a t i o n , b u t does n o t o t h e r w i s e m o d i f y t h e r a t i n g o f 
d i s a b i l i t y d u e t o h i s a d a p t a b i l i t y v a l u e . A c c o r d i n g l y , we a s s i g n a n a d a p t a b i l 
i t y v a l u e o f + 1 , r a t h e r t h a n t h e 0 v a l u e a s s i g n e d b y t h e R e f e r e e . 

N o t w i t h s t a n d i n g t h i s m o d i f i c a t i o n , we c o n c l u d e t h e R e f e r e e c o r r e c t l y 
a w a r d e d c l a i m a n t 26 p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y u n d e r t h e " s t a n d 
a r d s " . The R e f e r e e m u l t i p l i e d t h e +3 v a l u e f o r a g e / e d u c a t i o n b y t h e 0 v a l u e he 
a s s i g n e d f o r a d a p t a b i l i t y , a n d i n c o r r e c t l y a r r i v e d a t a p r o d u c t o f 3, r a t h e r 
t h a n 0. He t h e n a d d e d t h e p r o d u c t 3 t o t h e 23 p e r c e n t i m p a i r m e n t v a l u e f o r a 
t o t a l o f 26 p e r c e n t . We i n s t e a d m u l t i p l y t h e +3 a g e / e d u c a t i o n v a l u e b y a + 1 
a d a p t a b i l i t y v a l u e f o r a p r o d u c t o f 3, a n d a d d t h i s p r o d u c t t o t h e 23 p e r c e n t 
i m p a i r m e n t v a l u e . T h u s , l i k e t h e R e f e r e e , we c a l c u l a t e a t o t a l a w a r d o f 26 
p e r c e n t u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1989 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
J A V I E R MENDOZA, ( D e c e a s e d ) , C l a i m a n t 

WCB Case No. 89-16779 
ORDER ON REVIEW 

G l e n n D. R a m i r e z , C l a i m a n t A t t o r n e y 
J e r r y L a r k i n ( S a i f ) , D e f e n s e A t t o r n e y 

R e v i e w e d b y B o a r d Members N i c h o l s a n d B r i t t i n g h a m . 

The b e n e f i c i a r i e s o f t h e d e c e a s e d c l a i m a n t r e q u e s t r e v i e w o f R e f e r e e 
P e t e r s o n ' s o r d e r t h a t d i s m i s s e d a r e q u e s t f o r h e a r i n g as n o t t i m e l y f i l e d . T he 
i s s u e s o n r e v i e w a r e j u r i s d i c t i o n a n d e n t i t l e m e n t t o s u r v i v o r b e n e f i t s . We 
r e v e r s e . 

FINDINGS OF FACT 

We a d o p t t h e R e f e r e e ' s f i n d i n g s w i t h t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s a n d 
c o r r e c t i o n s . 

T i n a Mendoza a n d J a v i e r Mendoza w e r e m a r r i e d i n November 1 9 8 1 , n o t Novem
b e r 1 9 8 2 . 

A t t o r n e y C h a r l e s D. B u r t , o n b e h a l f o f T i n a Mendoza, r e q u e s t e d b e n e f i t s 
f o r J o e y Mendoza o n November 8, 1988. 

No r e q u e s t f o r b e n e f i t s was f i l e d o n b e h a l f o f Rosa Mendoza p r i o r t o t h e 
A u g u s t 2 4 , 1989 l e t t e r r e q u e s t i n g a h e a r i n g . 

T he b i r t h c e r t i f i c a t e f o r Rosa Mendoza, who was b o r n o n M a r c h 1 4 , 1 9 8 2 , 
i d e n t i f i e s t h e f a t h e r a s J a v i e r H e r n a n d e z Mendoza. The b i r t h c e r t i f i c a t e f o r 
J o e y A l l e n Mendoza, who was b o r n o n F e b r u a r y 13, 19 8 6 , d o e s n o t l i s t t h e name o f 
t h e f a t h e r . 

T i n a Mendoza a n d J a v i e r Mendoza h a d l i v e d a p a r t s i n c e S e p t e m b e r 1 9 8 4 . I n 
t h e D e c r e e o f D i s s o l u t i o n o f M a r r i a g e , d a t e d O c t o b e r 2 2 , 1 9 8 6 , o n l y o n e m i n o r 
c h i l d , M e l i s s a L y n e t t e Mendoza, i s i d e n t i f i e d as c h i l d o f i s s u e o f t h i s 
m a r r i a g e . J a v i e r Mendoza was o r d e r e d t o p a y c h i l d s u p p o r t f o r t h a t c h i l d . 

B l o o d t e s t i n g d o n e o n J o e y a n d Rosa Mendoza and J a v i e r Mendoza's p a r e n t s 
e x c l u d e J a v i e r Mendoza as t h e c h i l d r e n ' s f a t h e r . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

The R e f e r e e d i s m i s s e d t h e r e q u e s t f o r h e a r i n g b e c a u s e h e f o u n d t h a t t h e 
r e q u e s t was n o t t i m e l y f i l e d a f t e r t h e SAIF C o r p o r a t i o n ' s d e n i a l was i s s u e d i n 
M a r c h 1 9 8 8 . S A I F a r g u e s t h a t t h e d i s m i s s a l was p r o p e r b e c a u s e m o r e t h a n 180 
d a y s e l a p s e d b e t w e e n t h e i s s u a n c e o f t h e d e n i a l a n d t h e r e q u e s t f o r h e a r i n g . 

C l a i m a n t a r g u e s t h a t t h e d e n i a l o f b e n e f i t s f o r Rosa a n d J o e y was p r e m a 
t u r e a n d t h u s v o i d b e c a u s e n o r e q u e s t f o r b e n e f i t s h a d b e e n made p r i o r t o t h e 
A u g u s t 2 4 , 1989 l e t t e r r e q u e s t i n g a h e a r i n g . He f u r t h e r a r g u e s t h a t , o n t h e 
m e r i t s , s i n c e t h e m a r r i a g e was n o t d i s s o l v e d u n t i l a f t e r t h e b i r t h o f t h e s e 
c h i l d r e n , t h e r e i s a p r e s u m p t i o n t h a t c h i l d r e n b o r n i n w e d l o c k a r e t h e c h i l d r e n 
o f t h e m o t h e r ' s h u s b a n d . We a g r e e w i t h c l a i m a n t t h a t t h e r e q u e s t f o r h e a r i n g 
s h o u l d n o t h a v e b e e n d i s m i s s e d . 

No r e q u e s t f o r b e n e f i t s was made o n b e h a l f o f Rosa p r i o r t o A u g u s t 2 4 , 
19 8 9 ; h o w e v e r , we do f i n d t h a t a r e q u e s t h a d b e e n made o n b e h a l f o f J o e y i n 
November 1 9 8 8 . S u r v i v o r b e n e f i t s a r e i n d e p e n d e n t a n d n o t d e r i v a t i v e o f t h e i n 
j u r e d w o r k e r ' s r i g h t s . Fossum v . SAIF 289 Or 787 ( 1 9 8 0 ) . T h e r e f o r e , e a c h s u r 
v i v o r h a s r i g h t s t h a t a r e i n d e p e n d e n t , a nd J o e y a nd Rosa e a c h n e e d e d t o r e q u e s t 
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t h o s e b e n e f i t s b e f o r e t h e y c o u l d be d e n i e d . The M a r c h 1988 d e n i a l o f t h o s e b e n 
e f i t s was p r e m a t u r e a n d t h u s i n v a l i d . 

A d d i t i o n a l l y , b e c a u s e SAIF h a d k n o w l e d g e o f t h e a c c i d e n t a n d h a s shown no 
p r e j u d i c e , we f i n d t h a t t h e November 1988 and A u g u s t 1989 c l a i m s s h o u l d n o t be 
d i s m i s s e d b e c a u s e o f l a t e f i l i n g . S AIF made no r e s p o n s e t o t h e November 1988 
c l a i m . F u r t h e r , o n c e 60 d a y s had p a s s e d a f t e r t h e A u g u s t 2 4 , 1989 l e t t e r , a "de 
f a c t o " d e n i a l as t o b o t h c h i l d r e n e x i s t e d . S i n c e t h e h e a r i n g was h e l d i n Decem
b e r 1 9 8 9 , t h e c l a i m s f o r b o t h c h i l d r e n w e r e i n d e n i e d s t a t u s a t t h e t i m e o f 
h e a r i n g . The i s s u e t h e n o f e n t i t l e m e n t t o b e n e f i t s f o r b o t h c h i l d r e n was p r o p 
e r l y b e f o r e t h e R e f e r e e , a l t h o u g h he f a i l e d t o r e a c h t h e m e r i t s o n t h a t q u e s 
t i o n . We f i n d t h e r e c o r d h a s b e e n f u l l y d e v e l o p e d o n t h e i s s u e o f e n t i t l e m e n t , 
a n d t h u s , o n de n o v o r e v i e w we a d d r e s s t h a t i s s u e o n t h e m e r i t s . 

E n t i t l e m e n t t o S u r v i v o r B e n e f i t s 

To p r o v e e n t i t l e m e n t t o b e n e f i t s u n d e r ORS 6 5 6 . 2 0 4 , J o e y a n d Rosa n e e d t o 
p r o v e t h a t t h e y a r e c h i l d r e n o f t h e d e c e a s e d . They a r g u e t h a t t h e r e i s a c o n 
c l u s i v e p r e s u m p t i o n u n d e r ORS 109.070 t h a t t h e y a r e t h e c h i l d r e n o f J a v i e r . 

The a p p l i c a b l e p o r t i o n s o f ORS 109.070 a r e : 

" ( 1 ) The c h i l d o f a w i f e c o h a b i t i n g w i t h h e r h u s b a n d who 
was n o t i m p o t e n t o r s t e r i l e a t t h e t i m e o f t h e c o n c e p 
t i o n o f t h e c h i l d , s h a l l be c o n c l u s i v e l y p r e s u m e d t o be 
t h e c h i l d o f h e r h u s b a n d , w h e t h e r o r n o t t h e m a r r i a g e o f 
t h e h u s b a n d o r w i f e may be v o i d . " 

" ( 2 ) A c h i l d b o r n i n w e d l o c k , t h e r e b e i n g no d e c r e e o f 
s e p a r a t i o n f r o m b e d o r b o a r d , s h a l l be p r e s u m e d t o be. 
t h e c h i l d o f t h e m o t h e r ' s h u s b a n d , w h e t h e r o r n o t t h e 
m a r r i a g e o f t h e h u s b a n d o r w i f e may be v o i d . T h i s s h a l l 
b e a d i s p u t a b l e p r e s u m p t i o n . " 

J o e y was b o r n o n F e b r u a r y 13, 1986. The d i v o r c e was n o t e f f e c t i v e u n t i l 
a f t e r t h a t d a t e , a l t h o u g h T i n a and J a v i e r Mendoza h a d b e e n l i v i n g a p a r t s i n c e 
1 9 8 4 . The p r e s u m p t i o n as i t r e l a t e s t o J o e y i s d i s p u t a b l e . ORS 1 0 9 . 0 7 0 ( 2 ) . 
B l o o d t e s t s w e r e d o n e on J a v i e r ' s p a r e n t s a n d o n J o e y a n d h i s m o t h e r . The 
r e s u l t s o f t h e s e t e s t s i n d i c a t e t h a t J a v i e r w o u l d be e x c l u d e d as t h e f a t h e r o f 
J o e y . The t e s t r e s u l t s , as w e l l as o t h e r e v i d e n c e i n t h i s r e c o r d w h i c h i n d i 
c a t e s t h a t t h e p a r t i e s d i d n o t b e l i e v e t h a t J o e y was J a v i e r ' s c h i l d , l e a d us t o 
c o n c l u d e t h a t J o e y i s n o t t h e c h i l d o f J a v i e r , a n d t h a t he i s n o t e n t i t l e d t o 
s u r v i v o r b e n e f i t s u n d e r ORS 6 5 6.204. 

Rosa,, a l t h o u g h b o r n d u r i n g t h e t i m e when t h e p a r t i e s c o h a b i t e d , was c o n 
c e i v e d p r i o r t o t h e m a r r i a g e . T h e r e i s no e v i d e n c e i n t h i s r e c o r d t h a t when she 
was c o n c e i v e d , t h e p a r t i e s w e r e c o h a b i t i n g . T h e r e f o r e , t h e p r e s u m p t i o n t h a t 
R osa i s t h e c h i l d o f J a v i e r c a n o n l y be a d i s p u t a b l e p r e s u m p t i o n as ORS 
1 0 9 . 0 7 0 ( 2 ) a p p l i e s . The b l o o d t e s t s w h i c h w e r e done t o e s t a b l i s h p a t e r n i t y o f 
Rosa l i k e w i s e e x c l u d e J a v i e r as h e r f a t h e r . We f i n d t h a t t h e o n l y e v i d e n c e o f 
p a t e r n i t y i n t h i s r e c o r d w h i c h w o u l d s u p p o r t a f i n d i n g t h a t Rosa i s e n t i t l e d t o 
b e n e f i t s i s t h e c h i l d ' s b i r t h c e r t i f i c a t e w h i c h l i s t s J a v i e r as t h e f a t h e r . 
T h i s i s n o t p e r s u a s i v e e v i d e n c e o n t h a t i s s u e , h o w e v e r , i n l i g h t o f t h e b l o o d 
t e s t r e s u l t s w h i c h a r e f u r t h e r s u p p o r t e d b y t h e d o c u m e n t s f i l e d i n t h e d i v o r c e 
p r o c e e d i n g s w h i c h i n d i c a t e t h a t t h e o n l y c h i l d o f t h e m a r r i a g e o f J a v i e r a n d 
T i n a Mendoza was M e l i s s a . T h e r e f o r e , we f i n d t h a t Rosa i s n o t e n t i t l e d t o s u r 
v i v o r b e n e f i t s u n d e r ORS 6 5 6 . 2 0 4 . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 16, 1990 i s r e v e r s e d . The r e q u e s t f o r 
h e a r i n g i s r e i n s t a t e d . The "de f a c t o " d e n i a l o f t h e S A I F C o r p o r a t i o n i s u p h e l d . 
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I n t h e M a t t e r o f t h e C o m p e n s a t i o n o f 
BRYAN G. OGDEN, C l a i m a n t 

WCB Case Nos. 88-17878 & 8 8 - 1 4 2 9 6 
ORDER ON RECONSIDERATION 

Max Rae, C l a i m a n t A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , D e f e n s e A t t o r n e y 

The S A I F C o r p o r a t i o n h a s r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t p o r t i o n o f o u r 
December 1 1 , 1990 O r d e r o n R e v i e w w h i c h d e c l i n e d t o a d d r e s s r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s l o w b a c k c o n d i t i o n a f t e r A p r i l 7, 1988. I n o r d e r t o a l l o w c l a i m a n t 
t o r e s p o n d t o S A I F ' s a r g u m e n t , we a b a t e d o u r o r d e r . We h a v e r e c e i v e d c l a i m a n t ' s 
r e s p o n s e a n d S A I F ' s s u p p l e m e n t a l a u t h o r i t i e s a nd now p r o c e e d w i t h o u r r e c o n s i d 
e r a t i o n . 

I f we c o r r e c t l y i n t e r p r e t S A IF's M o t i o n f o r R e c o n s i d e r a t i o n , i t i s a r g u 
i n g , i n p a r t , t h a t c l a i m a n t ' s A p r i l 7, 1988 c l a i m i s b a r r e d b y a p p l i c a t i o n o f 
t h e d o c t r i n e o f r e s j u d i c a t a ( c l a i m p r e c l u s i o n ) b e c a u s e c l a i m a n t n e v e r c o n t e s t e d 
i t s d e n i a l o f h i s J u l y 2 9 , 1987 i n j u r y c l a i m . However, as we h a v e p r e v i o u s l y 
h e l d , a n u n c o n t e s t e d d e n i a l o n l y b a r s f u r t h e r l i t i g a t i o n c o n c e r n i n g t h e compens
a b i l i t y o f c l a i m a n t ' s b a c k c o n d i t i o n as i t e x i s t e d a t t h e t i m e o f t h e f i r s t 
d e n i a l . See Anna M. T u r n e r , 4 1 Van N a t t a 1956 ( 1 9 8 9 ) ; H o w a r d W. L a n k i n , 35 Van 
N a t t a 849 ( 1 9 8 3 ) , a f f ' d mem 68 Or App 53, r e v d e n 298 Or 470 ( 1 9 8 4 ) . C l a i m a n t 
i s n o t p r e c l u d e d f r o m p r o v i n g a n y c o n t r i b u t i o n h i s e m p l o y m e n t may h a v e h a d t o 
t h e w o r s e n i n g o r d e v e l o p m e n t o f h i s l o w b a c k c o n d i t i o n f o l l o w i n g t h e d e n i a l o f 
t h e J u l y 2 9 , 1987 i n j u r y . 

As we h a v e p r e v i o u s l y f o u n d , c l a i m a n t ' s c l a i m f o r a new o c c u p a t i o n a l d i s 
e a s e i s b a s e d o n d i f f e r e n t o p e r a t i v e f a c t s t h a n e x i s t e d a t t h e t i m e o f t h e p r i o r 
i n j u r y c l a i m . The new o p e r a t i v e f a c t s i n c l u d e d a s e r i e s o f t r a u m a t i c e v e n t s 
t h a t o c c u r r e d a f t e r t h e j u d g m e n t o n t h e f i r s t c l a i m became f i n a l a n d w h i l e 
c l a i m a n t was l i m b i n g t r e e s . T h a t s e r i e s o f t r a u m a t i c e v e n t s r e s u l t e d i n i n 
c r e a s e d symptoms w h i c h r e q u i r e d m e d i c a l t r e a t m e n t o r r e s u l t e d i n d i s a b i l i t y . 
B e c a u s e a l l o f t h e s e o p e r a t i v e f a c t s o c c u r r e d a f t e r t h e e a r l i e r f i n a l j u d g m e n t , 
c l a i m a n t c o u l d n o t h a v e a s s e r t e d t h i s o c c u p a t i o n a l d i s e a s e c l a i m a t t h e t i m e o f 
h i s f i r s t i n j u r y c l a i m . T h u s , t h i s c l a i m i s n o t b a r r e d b y c l a i m p r e c l u s i o n . 

S A I F a l s o a r g u e s t h a t we m u s t d e t e r m i n e " r e s p o n s i b i l i t y " b e t w e e n c l a i m 
a n t ' s o r i g i n a l i n j u r y a n d h i s s u b s e q u e n t o c c u p a t i o n a l d i s e a s e . H o w e v e r , t h i s i s 
a c a s e t h a t i n v o l v e s o n l y o n e i n s u r e r / e m p l o y e r . I t i s n o t a c a s e o f r e s p o n s i 
b i l i t y b e t w e e n v a r i o u s e m p l o y e r s / i n s u r e r s , w h e r e h o l d i n g s i n c a s e s s u c h a s 
E.C.D, I n c . v . S n i d e r E l e c t r o n i c C o n t r o l D e s i g n , 105 Or App 416 ( 1 9 9 1 ) o r J o h n 
A. T a l l a n t , 42 Van N a t t a 939 ( 1 9 9 0 ) w o u l d a p p l y . N e i t h e r i s t h i s a c a s e i n 
w h i c h a c o n c e d e d l y c o m p e n s a b l e c o n d i t i o n i n v o l v i n g a s i n g l e e m p l o y e r / i n s u r e r 
m u s t b e c l a s s i f i e d a s e i t h e r a new o c c u p a t i o n a l d i s e a s e o r t h e a g g r a v a t i o n o f a 
p r i o r i n j u r y w i t h t h e same e m p l o y e r / i n s u r e r . See T e r e s a L. W a l k e r , 4 1 Van N a t t a 
2283 ( 1 9 8 9 ) . C l a i m a n t h a d no c o m p e n s a b l e i n j u r y o r d i s e a s e b e f o r e t h e d e v e l o p 
m e n t o f t h e i n s t a n t o c c u p a t i o n a l d i s e a s e . H e r e , t h e o n l y q u e s t i o n i s t h a t o f 
c o m p e n s a b i l i t y o f a new o c c u p a t i o n a l d i s e a s e c l a i m u n d e r f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( c ) . The f a c t t h a t c l a i m a n t e x p e r i e n c e d a p r e e x i s t i n g , n o n - c o m p e n s a b l e 
b a c k c o n d i t i o n d o e s n o t a l t e r o u r a n a l y s i s o f t h e c a s e . 

A c c o r d i n g l y , o u r December 1 1 , 1990 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , a s s u p p l e m e n t e d h e r e i n , we a d h e r e t o a n d r e p u b l i s h o u r December 1 1 , 1 990 
o r d e r i n i t s e n t i r e t y . The p a r t i e s ' r i g h t s o f a p p e a l s h a l l r u n f r o m t h e d a t e o f 
t h i s o r d e r . 

I T I S SO ORDERED. 
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C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Crumme's o r d e r which 
d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . A d d i t i o n a l l y , i n h i s b r i e f , 
c l a i m a n t contends t h a t t h e Referee e r r e d i n a d m i t t i n g i n t o t h e r e c o r d E x h i b i t 
13A w h i c h c o n t a i n s i n f o r m a t i o n p e r t a i n i n g t o s e t t l e m e n t n e g o t i a t i o n s . On 
r e v i e w , t h e i s s u e s a r e eviden c e and permanent t o t a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t s " w i t h t h e f o l l o w i n g c o r r e c t i o n s 
and s u p p l e m e n t a t i o n . • 

F i n d i n g s o f f a c t numbers 10 and 12 c o n t a i n a c l e r i c a l e r r o r . C l a i m a n t 
d e c l i n e d t h e m o d i f i e d j o b o f f e r o f December 2, 1989, n o t September 26, 1989. 

Cl a i m a n t became m e d i c a l l y s t a t i o n a r y on August 10, 1989. 

Cl a i m a n t i s n o t c u r r e n t l y " r e g u l a r l y " employed a t g a i n f u l and s u i t a b l e 
employment. 

The m o d i f i e d j o b o f f e r e d by t h e employer i s n o t a j o b a v a i l a b l e i n t h e 
h y p o t h e t i c a l l y normal l a b o r market. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s per m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n due t o a c o m b i n a t i o n o f m e d i c a l and nonmedical 
f a c t o r s . 

C l a i m a n t i s w i l l i n g t o work; a l t h o u g h a work se a r c h w o u ld be f u t i l e , 
c l a i m a n t has made r e a s o n a b l e e f f o r t s t o f i n d work. 

CONCLUSIONS OF LAW AND OPINION 
Evidence 

A t t h e h e a r i n g , c l a i m a n t o b j e c t e d t o t h e a d m i s s i o n o f E x h i b i t 13A whic h 
c o n t a i n s i n f o r m a t i o n r e l a t i v e t o s e t t l e m e n t n e g o t i a t i o n s between c l a i m a n t and 
t h e i n s u r e r . F i n d i n g t h a t c l a i m a n t ' s argument went more t o t h e w e i g h t t o be 
g i v e n t h e q u e s t i o n a b l e p o r t i o n o f t h e r e p o r t t h a n t o i t s a d m i s s i b i l i t y , t h e Ref
e r e e c o n c l u d e d t h a t t h e g o a l o f s u b s t a n t i a l j u s t i c e would be f u r t h e r e d by t h e 
a d m i s s i o n o f t h e e x h i b i t . On r e v i e w , c l a i m a n t r e q u e s t s t h a t t h e e n t i r e e x h i b i t 
be e x c l u d e d f r o m t h e r e c o r d . The i n s u r e r argues t h a t t h e Board need n o t remove 
t h e e n t i r e e x h i b i t w h i c h c o n t a i n s r e l e v a n t and m a t e r i a l e v i d e n c e on t h e perma
ne n t t o t a l d i s a b i l i t y i s s u e , b u t r a t h e r o n l y t h e o b j e c t i o n a b l e p o r t i o n o f t h e 
e x h i b i t s h o u l d be d e l e t e d . We agree w i t h t h e i n s u r e r . 

A R e f e r e e i s n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e and 
may c o n d u c t a h e a r i n g i n any manner t h a t w i l l a c h i e v e s u b s t a n t i a l j u s t i c e . ORS 
65 6 . 2 8 3 ( 7 ) ; see Jackson P. S h u l l , 42 Van N a t t a 1206 (1 9 9 0 ) . On t h e o t h e r hand, 
under Oregon Evidence Code 403, r e l e v a n t evidence may be e x c l u d e d i f i t s p r o b a 
t i v e v a l u e i s s u b s t a n t i a l l y outweighed by t h e danger o f u n f a i r p r e j u d i c e . The 
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commentary t o t h e Code i n d i c a t e s t h a t " u n f a i r p r e j u d i c e " means an undue t e n d e n c y 
t o s uggest d e c i s i o n s on an improper b a s i s . 

The p o r t i o n o f t h e e x h i b i t w h i c h c o n t a i n s i n f o r m a t i o n r e l a t i v e t o s e t t l e 
ment n e g o t i a t i o n s between c l a i m a n t and t h e i n s u r e r was p r e j u d i c i a l and o u t 
weighed i t s p r o b a t i v e v a l u e . Consequently, t h a t p o r t i o n o f E x h i b i t 13A s h a l l 
n o t be c o n s i d e r e d . We n o t e t h a t t h e Referee r e c o g n i z e d t h e q u e s t i o n a b l e admis
s i b i l i t y o f t h e c h a l l e n g e d p o r t i o n o f t h e e x h i b i t when he a d m i t t e d i t . A l t h o u g h 
t h e R e f e r e e a d m i t t e d t h e e n t i r e r e p o r t , he d i d n o t r e l y on t h e o f f e n s i v e p o r t i o n 
o f t h e r e p o r t . On r e v i e w , we do n o t c o n s i d e r t h e second and t h i r d s e n tences o f 
t h e f i r s t p a r a g r a p h on page two o f E x h i b i t 13A as p a r t o f t h e r e c o r d . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t proven t h a t t h e j o b t h e employer 
o f f e r e d him on December 2, 1989 was n o t a v a i l a b l e i n a h y p o t h e t i c a l l y n ormal 
l a b o r m a r k e t . T h e r e f o r e , he concluded t h a t c l a i m a n t i s n o t e n t i t l e d t o a perma
ne n t t o t a l d i s a b i l i t y award. We d i s a g r e e . 

I n o r d e r t o e s t a b l i s h permanent t o t a l d i s a b i l i t y , c l a i m a n t must p r o v e t h a t 
he i s p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; W i l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) . Permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d t h r o u g h e v i d e n c e o f com
p l e t e p h y s i c a l i n c a p a c i t y , o r by e s t a b l i s h i n g t h a t t h e p h y s i c a l i m p a i r m e n t , com
b i n e d w i t h a number o f s o c i a l and v o c a t i o n a l f a c t o r s , e f f e c t i v e l y p r o h i b i t s 
g a i n f u l employment under t h e " o d d - l o t " d o c t r i n e . Welch v. B a n n i s t e r P i p e l i n e , 
70 Or Ap 699 ( 1 9 8 4 ) , r e v den 298 Or 470 (1985). 

C l a i m a n t has severe d e g e n e r a t i v e a r t h r i t i s o f t h e r i g h t g l e n o h u m e r a l 
j o i n t . A t o t a l s h o u l d e r replacement, an o p e r a t i o n w i t h a low success r a t e , i s 
t h e o n l y t r e a t m e n t f o r c l a i m a n t ' s c o n d i t i o n . A l l t h e t r e a t i n g , e x a m i n i n g , and 
c o n s u l t i n g p h y s i c i a n s have o p i n e d t h a t c l a i m a n t has a severe p h y s i c a l i m p a i r m e n t 
t h a t p r e c l u d e s e s s e n t i a l l y a l l u s e f u l f u n c t i o n o f t h e r i g h t upper e x t r e m i t y such 
t h a t c l a i m a n t i s c a p a b l e o f p e r f o r m i n g o n l y n o n - p h y s i c a l work u s i n g h i s non-
dominant l e f t hand. There i s no c o n t r a r y m e d i c a l o p i n i o n . 

Thus, c l a i m a n t i s s e v e r e l y d i s a b l e d as a consequence o f h i s compensable 
i n j u r y ; he i s n o t c a p a b l e o f r e t u r n i n g t o work as a d r y w a l l f i n i s h e r , t h e j o b he 
p e r f o r m e d f o r t h e 40 y e a r s p r i o r t o h i s i n j u r y . N e v e r t h e l e s s , c l a i m a n t i s n o t 
p r e c l u d e d f r o m p e r f o r m i n g a l l work a c t i v i t y . A c c o r d i n g l y , we c o n c l u d e t h a t 
c l a i m a n t i s n o t c o m p l e t e l y p h y s i c a l l y d i s a b l e d and n o t t o t a l l y p r e c l u d e d f r o m 
employment on m e d i c a l grounds a l o n e . We must, t h e r e f o r e , d e t e r m i n e w h e t h e r 
c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

The n o n m e d i c a l f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n - p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r m a r k e t . 
C l a r k v. B o i s e Cascade Co., 72 Or App 397 ( 1 9 8 5 ) ; Welch v. B a n n i s t e r P i p e l i n e , 
s u p r a a t 701. A d d i t i o n a l l y , i n e v a l u a t i n g permanent t o t a l d i s a b i l i t y , we con
s i d e r p r e e x i s t i n g d i s a b i l i t i e s and t h e i r impact on p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . See ORS 656.206(1). Because a p p l i c a t i o n o f an "odd-
l o t " a n a l y s i s presupposes some c a p a c i t y f o r employment, an i n j u r e d w o r k e r i s 
s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work and t o make r e a s o n a b l e e f f o r t s t o 
' f i n d work, a l t h o u g h he need n o t engage i n j o b s e e k i n g a c t i v i t i e s t h a t , i n a l l 
p r a c t i c a l i t y , w o u l d be f u t i l e . ORS 656.206(30); SAIF v. Stephen, 308 Or 41 
( 1 9 8 9 ) ; SAIF v. O r r , 101 Or App 612 ( 1 9 9 0 ) . 

I n a d d i t i o n t o h i s severe p h y s i c a l l i m i t a t i o n s as a r e s u l t o f h i s compens
a b l e r i g h t s h o u l d e r i n j u r y , c l a i m a n t i s f u r t h e r r e s t r i c t e d by p r e e x i s t i n g h e a r 
i n g l o s s and a p r i o r compensable i n j u r y t o t h e l e f t l e g r e s u l t i n g i n a 30 p e r 
c e n t l o s s o f use o r f u n c t i o n . Claimant wears h e a r i n g a i d s ; w h i l e he does under 
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s t a n d most c o n v e r s a t i o n a l speech, a t t h e h e a r i n g , c l a i m a n t needed t o have some 
q u e s t i o n s r e p e a t e d . Claimant a l s o has d i f f i c u l t y u s i n g t h e phone because i t 
" w h i s t l e s " i n h i s e a r s . F i n a l l y , c l a i m a n t cannot s t a n d i n one p l a c e more t h a n 
f i v e t o t e n m i n u t e s due t o h i s p r i o r l e g i n j u r y . 

A t t h e t i m e o f t h e h e a r i n g , c l a i m a n t was 61 y e a r s o l d , had an e i g h t h grade 
e d u c a t i o n w i t h no o t h e r f o r m a l t r a i n i n g , and no t r a n s f e r a b l e s k i l l s f r o m h i s 
h i g h l y s p e c i a l i z e d p r i o r j o b . Gary C u l b e r t s o n , a v o c a t i o n a l e x p e r t , p e r s u a 
s i v e l y t e s t i f i e d t h a t f o r a l l o f t h e f o r e g o i n g reasons, c l a i m a n t i s n o t 
e m p l o y a b l e . 

N e v e r t h e l e s s , t h e i n s u r e r makes s e v e r a l arguments w h i c h we must address. 
S p e c i f i c a l l y , t h e i n s u r e r contends t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f 
permanent t o t a l d i s a b i l i t y because c l a i m a n t i s r e g u l a r l y w o r k i n g p a r t - t i m e f o r 
wages and because c l a i m a n t i s n o t m o t i v a t e d t o work. 

C l a i m a n t t e s t i f i e d t h a t he i s w i l l i n g t o seek work, b u t i s u n s u r e what he 
c o u l d do. Given h i s age, l a c k o f t r a n s f e r a b l e s k i l l s , and s e vere p h y s i c a l l i m i 
t a t i o n s , we f i n d a work search would be f u t i l e f o r t h i s c l a i m a n t . See SAIF v. 
S c h o l l , 92 Or App 594, 597 ( 1 9 8 8 ) ; Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . 
N e v e r t h e l e s s , s i n c e h i s compensable i n j u r y , c l a i m a n t has a p p l i e d t o t w e n t y 
e m p l o y e r s e i t h e r d i r e c t l y o r t h r o u g h t h e s t a t e employment o f f i c e s . C l a i m a n t was 
w o r k i n g p a r t - t i m e a t a m o d i f i e d j o b as o f t h e h e a r i n g . We a r e persuaded by 
c l a i m a n t ' s t e s t i m o n y and h i s c o n t i n u e d e f f o r t s t o f i n d work t h a t he i s indeed 
w i l l i n g t o work. 

The i n s u r e r contends t h a t " [ c ] l a i m a n t has a j o b . He i s a c t u a l l y p e r f o r m 
i n g work f o r wages. The employer needs him . . . t o p e r f o r m t h e j o b . . . ." 
The i n s u r e r r e l i e s on G e o r g i a - P a c i f i c v. P e r r y , 92 Or App 56 ( 1 9 8 8 ) . We a r e n o t 
persuaded by t h e i n s u r e r ' s argument t h a t c l a i m a n t i s w o r k i n g r e g u l a r l y f o r 
wages. As o f t h e h e a r i n g , c l a i m a n t was w o r k i n g f o r t h e employer f o r one hour 
each m o r n i n g . On many days, t h e employer sends c l a i m a n t home because t h e r e i s 
n o t h i n g f o r him t o do. We do n o t read P e r r y t o say t h a t t h e a b i l i t y t o do any 
p a r t - t i m e j o b , no m a t t e r how few t h e hours, p r e c l u d e s a f i n d i n g o f permanent 
t o t a l d i s a b i l i t y . See Homer B. Hartman, 42 Van N a t t a 276 ( 1 9 9 0 ) . 

F i n a l l y , we address c l a i m a n t ' s c o n t e n t i o n t h a t , c o n t r a r y t o t h e Referee's 
f i n d i n g , t h e j o b o f f e r e d December 2, 1989 does n o t e x i s t i n a h y p o t h e t i c a l l y 
n o rmal l a b o r m a rket. A copy o f t h e j o b o f f e r i s n o t i n t h e r e c o r d . C l a i m a n t 
t e s t i f i e d t h a t t h e j o b was p a r t - t i m e , and p a i d an h o u r l y wage e q u a l t o 80 p e r 
c e n t o f h i s p r i o r wage. Claimant and t h e employer b o t h t e s t i f i e d t h a t t h e j o b 
was one t h a t was c r e a t e d f o r c l a i m a n t , and i n c l u d e d m i s c e l l a n e o u s b i t s and 
p i e c e s o f o t h e r j o b s , such as opening up t h e o f f i c e , t u r n i n g on t h e h e a t , 
a n s w e r i n g t h e phone b e f o r e t h e r e c e p t i o n i s t a r r i v e d , o r d e r i n g m a t e r i a l , and 
i n s t r u c t i n g o t h e r employees as needed. 

C l a i m a n t and t h e employer agree t h a t t h e r e i s no o t h e r j o b l i k e t h i s i n 
t h e r e m o d e l i n g c o n s t r u c t i o n b u s i n e s s . The employer's v o c a t i o n a l e x p e r t t e s t i 
f i e d t h a t t h i s was a s p e c i a l j o b o f f e r e d t o a l o y a l employee. Moreover, b o t h 
c l a i m a n t ' s and t h e employer's v o c a t i o n a l e x p e r t s agree t h a t t h e j o b o f f e r e d t o 
c l a i m a n t i s n o t one t h a t i s a v a i l a b l e i n a h y p o t h e t i c a l l y normal l a b o r market. 
Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e j o b o f f e r e d t o c l a i m a n t i s n o t p e r 
s u a s i v e e v i d e n c e t h a t he i s c u r r e n t l y employable o r a b l e t o s e l l h i s s e r v i c e s on 
a r e g u l a r b a s i s i n a c o m p e t i t i v e l a b o r market. H a r r i s v. SAIF, 292 Or 683, 695 
( 1 9 8 2 ) . 

I n sum, c l a i m a n t ' s impairment a t t r i b u t a b l e t o t h e compensable i n j u r y , i n 
c o m b i n a t i o n w i t h h i s p r e e x i s t i n g d i s a b l i n g c o n d i t i o n s , p r e v e n t him f r o m r e t u r n 
i n g t o h i s r e g u l a r employment. H i s age, l a c k o f t r a n s f e r a b l e s k i l l s and 
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s e v e r e l y l i m i t e d p h y s i c a l c a p a b i l i t i e s p r e v e n t c l a i m a n t f r o m f i n d i n g s u i t a b l e 
and g a i n f u l employment. N e i t h e r c l a i m a n t ' s c u r r e n t m o d i f i e d j o b n o r t h e o f f e r e d 
m o d i f i e d j o b d e m o n s t r a t e s t h a t c l a i m a n t i s capable o f s e l l i n g h i s s e r v i c e s i n a 
c o m p e t i t i v e l a b o r m a rket. F i n a l l y , a l t h o u g h i t would be f u t i l e f o r c l a i m a n t t o 
seek r e g u l a r employment, he has demonstrated h i s w i l l i n g n e s s t o work. 

C o n s e q u e n t l y , we conclu d e t h a t c l a i m a n t i s unable t o p e r f o r m any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n and, t h e r e f o r e , i s e n t i t l e d t o an award o f p e r 
manent t o t a l d i s a b i l i t y . 

A permanent t o t a l d i s a b i l i t y award i s e f f e c t i v e as o f t h e d a t e t h e e v i 
dence e s t a b l i s h e s t h e d i s a b i l i t y s t a t u s . See Adams v. Edwards Heavy Equipment. 
I n c . , 90 Or App 365, 370-71 1988); M o r r i s v. Denny's, 50 Or App 533, m o d i f i e d 53 
Or App 863 ( 1 9 8 1 ) . C l a i m a n t became m e d i c a l l y s t a t i o n a r y on August 10, 1989. 
T h e r e f o r e , we c o n c l u d e t h a t t h e award o f compensation f o r permanent t o t a l d i s 
a b i l i t y s h a l l commence as o f August 10, 1989. The i n s u r e r i s a u t h o r i z e d t o o f f 
s e t any t e m p o r a r y o r permanent p a r t i a l d i s a b i l i t y compensation p a i d t o c l a i m a n t 
a f t e r t h a t d a t e a g a i n s t t h e permanent t o t a l d i s a b i l i t y award. See P a c i f i c Motor 
T r u c k i n g Co. v. Yeaqer, 64 Or App 28, 32 (19 8 3 ) ; Paul D. Rasmussen, 38 Van N a t t a 
1310 ( 1 9 8 6 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 12, 1990 i s r e v e r s e d . I n l i e u o f t h e 
Refere e ' s award o f 33 p e r c e n t (105.6 degrees) unscheduled permanent d i s a b i l i t y , 
c l a i m a n t i s g r a n t e d permanent t o t a l d i s a b i l i t y e f f e c t i v e August 10, 1989. The 
i n s u r e r i s a u t h o r i z e d t o o f f s e t temporary o r permanent p a r t i a l d i s a b i l i t y com
p e n s a t i o n p a i d subsequent t o t h a t d a t e , i f any, a g a i n s t c l a i m a n t ' s permanent 
t o t a l d i s a b i l i t y award. C l a i m a n t ' s a t t o r n e y i s awarded a f e e e q u a l t o 25 
p e r c e n t o f t h e i n c r e a s e d d i s a b i l i t y compensation c r e a t e d by t h i s o r d e r , p a y a b l e 
by t h e i n s u r e r d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . However, t h e t o t a l f e e s awarded 
by t h e R e f e r e e and Board o r d e r s s h a l l n o t exceed $6,000. 

F e b r u a r y 26, 1991 C i t e as 43 Van N a t t a 418 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT L. TODD, Claimant 

WCB Case Nos. 89-16230 & 89-16229 
ORDER ON REVIEW 

A s p e l l , e t a l . , Claimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Brown's o r d e r t h a t 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a back i n j u r y 
f r o m 11 p e r c e n t (35.2 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O rder, t o 45 p e r 
c e n t (144 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent 
p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e e x c e p t i o n o f f i n d i n g 7. 
We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . C l a i m a n t i s l i m i t e d t o l i g h t / 
s e d e n t a r y work. He has s u s t a i n e d a 23 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a 
r e s u l t o f h i s compensable back i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 
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The R e f e r e e f o u n d t h a t c l a i m a n t has an unscheduled permanent p a r t i a l d i s 
a b i l i t y e q u a l t o 45 p e r c e n t . A l t h o u g h t h e Referee d i d n o t s p e c i f y w h i c h s t a n 
d a r d s he a p p l i e d , he a p p a r e n t l y a p p l i e d former OAR 436-35-001 e t seg, w h i c h was 
e f f e c t i v e a t t h e t i m e o f c l a i m a n t ' s August 10, 1989 D e t e r m i n a t i o n Order. These 
a r e t h e r u l e s w h i c h we a p p l y as w e l l . ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) ; OAR 438-
10-010. Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

Former OAR 436-35-270(2) p r o v i d e s t h a t impairment i s t o be m o d i f i e d by 
v a r i o u s s o c i a l and v o c a t i o n a l f a c t o r s t o a r r i v e a t unscheduled permanent d i s 
a b i l i t y . The i n s u r e r argues t h a t c l a i m a n t i s n o t e n t i t l e d t o any s o c i a l o r 
v o c a t i o n a l v a l u e s because he has no "measurable i m p a i r m e n t " w i t h i n t h e meaning 
o f f o r m e r OAR 436-35-270(2) and 436-35-320(1) s i n c e h i s o n l y i m p a i r m e n t i s t h e 
l o s s o f r e p e t i t i v e use o f h i s back. To s u p p o r t h i s argument, t h e i n s u r e r r e 
l i e s on (1) an un s i g n e d l e t t e r from t h e manager o f t h e E v a l u a t i o n S e c t i o n o f 
t h e Department o f I n s u r a n c e and Finance, w h i c h t h e i n s u r e r a t t a c h e d t o i t s 
b r i e f ; and (2) f o r m e r OAR 436-35-005(1) which d e f i n e s " i m p a i r m e n t " as "a 
decrease i n t h e f u n c t i o n o f a body p a r t o r system as measured by a p h y s i c i a n 
a c c o r d i n g t o t h e methods d e s c r i b e d i n t h e American M e d i c a l A s s o c i a t i o n Guides 
t o t h e R a t i n g o f Permanent Impairment, 2nd E d i t i o n , c o p y r i g h t 1984." We do n o t 
f i n d t h i s argument p e r s u a s i v e . 

We f i r s t n o t e t h a t our r e v i e w i s l i m i t e d t o t h e r e c o r d d e v e l o p e d a t hear
i n g . Former ORS 656.295(5). T h e r e f o r e , we a r e n o t a u t h o r i z e d t o c o n s i d e r t h e 
ev i d e n c e s u b m i t t e d by t h e i n s u r e r on r e v i e w . However, we may remand t o t h e 
Re f e r e e i f we f i n d t h a t t h e r e c o r d has been " i m p r o p e r l y , i n c o m p l e t e l y , o r o t h e r 
w i s e i n s u f f i c i e n t l y developed." I d . T h e r e f o r e , we t r e a t t h e i n s u r e r ' s submis
s i o n as a m o t i o n t o remand; we r e v i e w t h e s u b m i s s i o n o n l y f o r purposes o f 
r u l i n g on t h a t m o t i o n . 

To m e r i t remand, i t must be shown t h a t m a t e r i a l e v i d e n c e was n o t o b t a i n 
a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . Bernard L. Osborn, 37 Van N a t t a 
1054, 1055, a f f ' d mem 80 Or App 152 (1986). Here, t h e l e t t e r w h i c h t h e i n s u r e r 
s u b m i t s i s d a t e d more t h a n s i x weeks p r i o r t o t h e d a t e o f t h e h e a r i n g i n t h i s 
m a t t e r . T h e r e f o r e , we a r e n o t persuaded t h a t t h e p r o f f e r e d e v i d e n c e was un
o b t a i n a b l e w i t h due d i l i g e n c e p r i o r t o t h e h e a r i n g . Moreover, even i f t h e 
l e t t e r was u n o b t a i n a b l e p r i o r t o h e a r i n g , we a r e n o t persuaded t h a t t h e r e c o r d 
i s i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d i n i t s 
absence. I n t h i s r e g a r d , i n s i m i l a r c i r c u m s t a n c e s we have d e c l i n e d t o f i n d a 
l e t t e r f r o m t h e Department t o be a l e g a l l y - b i n d i n g i n t e r p r e t i v e r u l e . See 
James H. W i l e y , 43 Van N a t t a 86 (19 9 1 ) . T h e r e f o r e , we d e c l i n e t o remand and do 
n o t c o n s i d e r t h e s u b m i s s i o n on r e v i e w . 

We t u r n t o t h e i n s u r e r ' s r e l i a n c e on former OAR 436-35-005. The i n t r o d u c 
t o r y m a t e r i a l i n fo r m e r OAR 436-35-005 p r o v i d e s t h a t t h e d e f i n i t i o n o f " i m p a i r 
ment" f o u n d i n fo r m e r OAR 436-35-005(1) a p p l i e s " u n l e s s t h e c o n t e x t r e q u i r e s 
o t h e r w i s e . " Here, t h e c o n t e x t r e q u i r e s o t h e r w i s e . Former OAR 436-35-320(1) 
e x p r e s s l y p r o v i d e s f o r an impairment v a l u e f o r t h e l o s s o f r e p e t i t i v e use. 
That r u l e appears i n t h e s e c t i o n e n t i t l e d "Impairments Rated as Unscheduled 
D i s a b i l i t y . " The o t h e r p r o v i s i o n s o f t h a t s e c t i o n a r e addressed t o t h e c a l c u 
l a t i o n o f i m p a i r m e n t . We f i n d no l i m i t i n g language i n t h e s e c t i o n i n d i c a t i n g 
t h a t a m e d i c a l l y v e r i f i e d l o s s o f r e p e t i t i v e use i s n o t a measurable i m p a i r 
ment. T h e r e f o r e , we conclude t h a t l o s s o f r e p e t i t i v e use i s a "measurable 
i m p a i r m e n t " w i t h i n t h e meaning o f former OAR 436-35-270(2). Cf. L a r r y L. 
McDouqal, 42 Van N a t t a 1544 (19 9 0 ) . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a 
v a l u e under t h e " s t a n d a r d s " f o r s o c i a l and v o c a t i o n a l f a c t o r s . 
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The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " 
i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o 
t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , 
t h e v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e 
a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n 
added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

A s i d e f r o m t h e i n s u r e r ' s argument, as d i s c u s s e d above, t h e p a r t i e s do n o t 
c h a l l e n g e t h e f o l l o w i n g v a l u e s a s s i g n e d by t h e Referee: Age ( 0 ) ; Formal Educa
t i o n ( 0 ) ; S k i l l s ( + 3 ) ; and Impairment ( + 5 ) . We, t h e r e f o r e , adopt t h o s e v a l u e s 
w i t h o u t f u r t h e r d i s c u s s i o n s . 

T r a i n i n g 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 
436-35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d 
competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c 
v o c a t i o n a l p u r s u i t " under former OAR 436-35-300(5) means t h e a c q u i s i t i o n o f 
t r a i n i n g on o r o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . 
L a r r y L. McDougal, supra. 

The R e f e r e e a s s i g n e d a v a l u e o f +1 f o r t r a i n i n g , f i n d i n g t h a t c l a i m a n t ' s 
t h r e e months o f t r a i n i n g i n t h e Navy as a b o i l e r room h e l p e r d i d n o t g i v e 
c l a i m a n t competence i n t h a t area. We do n o t need t o address t h e q u e s t i o n o f 
whether c l a i m a n t has competence as a b o i l e r room h e l p e r because we f i n d t h a t 
c l a i m a n t has competence as a veneer g r a d e r , h i s a t i n j u r y j o b . The j o b o f 
veneer g r a d e r has a SVP o f 3, and c l a i m a n t worked a t t h i s j o b f o r one and a 
h a l f y e a r s b e f o r e h i s i n j u r y . We f i n d t h a t h i s work as a veneer g r a d e r g i v e s 
c l a i m a n t competence t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . 

C l a i m a n t argues t h a t competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t r e q u i r e s 
t h e w o r k e r t o be p r e s e n t l y p h y s i c a l l y capable o f p e r f o r m i n g t h e j o b . However, 
because t h e a d m i n i s t r a t i v e r u l e c o n t a i n s no such q u a l i f i c a t i o n , t h e Board r e 
j e c t e d t h a t argument i n Jimmie L. W i l s o n , 42 Van N a t t a 2526 ( 1 9 9 0 ) . Thus, we 
f i n d t h a t c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d a v a l u e o f +10 f o r a d a p t a b i l i t y based on t h e F e b r u 
a r y 17, 1988 r e p o r t o f Dr. B e n n e t t , c l a i m a n t ' s o r i g i n a l t r e a t i n g p h y s i c i a n . 
The R e f e r e e f o u n d t h a t , s i n c e Dr. Bennett was c o r r e c t about c l a i m a n t ' s d i a g n o 
s i s o f c h r o n i c lumbar s t r a i n , he was i n f e r e n t i a l l y c o r r e c t about c l a i m a n t ' s 
l i m i t a t i o n s . We d i s a g r e e . 

C l a i m a n t d i d n o t become m e d i c a l l y s t a t i o n a r y u n t i l March 17, 1989, more 
t h a n a y e a r a f t e r Dr. B e n n e t t ' s r e p o r t l i m i t e d c l a i m a n t t o s e d e n t a r y work w i t h 
l i m i t s on s t a n d i n g , w a l k i n g , bending, and l i f t i n g . A l t h o u g h Dr. B e n n e t t o p i n e d 
t h a t t h e s e l i m i t s were permanent, t h e r e c o r d shows t h a t c l a i m a n t ' s c o n d i t i o n 
improved s i g n i f i c a n t l y o v e r t h i s t i m e p e r i o d . Dr. Bennett r e f e r r e d c l a i m a n t t o 
Dr. Campagna, n e u r o l o g i s t , who examined c l a i m a n t t h r e e t i m e s i n t h e p e r i o d f r o m 
June 13, 1988 t o March 17, 1989. (Exs. 27, 32, 3 6 ) . Dr. B e n n e t t d i d n o t t r e a t 
c l a i m a n t d u r i n g t h i s p e r i o d . Dr. Campagna not e d t h a t c l a i m a n t ' s c o n d i t i o n had 
impr o v e d . (Exs. 3 2 ) . 

Moreover, c l a i m a n t ' s a t i n j u r y j o b was i n t h e l i g h t c a t e g o r y , and Dr. 
Campagna recommended t h a t c l a i m a n t c o n t i n u e h i s v o c a t i o n a l r e h a b i l i t a t i o n 
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e f f o r t s . (Ex. 3 2 ) . On t h i s b a s i s , we f i n d t h a t Dr. Campagna j u d g e d c l a i m a n t 
c a p a b l e o f d o i n g l e s s t h a n l i g h t work. We d e f e r t o h i s o p i n i o n because he 
examined c l a i m a n t a t t h e t i m e he became m e d i c a l l y s t a t i o n a r y . 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d 
u a l p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y 
p r i o r t o t h e i n j u r y . Former OAR 436-35-310(4). 

C l a i m a n t i s n o t w o r k i n g as a r e s u l t o f h i s i n j u r y / c o n d i t i o n and has n o t 
been o f f e r e d work. Based on Dr. Campagna's r e p o r t , c l a i m a n t has e s t a b l i s h e d 
t h a t h i s p h y s i c a l c a p a c i t y f a l l s between t h e l i g h t and s e d e n t a r y c a t e g o r i e s as 
d e f i n e d i n f o r m e r OAR 436-35-310(4). I n such cases, t h e v a l u e s f o r t h e two 
c a t e g o r i e s a r e averaged t o o b t a i n t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e . Former 
OAR 436-35-310(4). The average o f 4, t h e v a l u e f o r l i g h t p h y s i c a l c a p a c i t y , 
and 8, t h e v a l u e f o r s e d e n t a r y p h y s i c a l c a p a c i t y , i s 6. T h e r e f o r e , t h e appro
p r i a t e a d a p t a b i l i t y v a l u e i s 6. 

Comput a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 6, t h e p r o d u c t i s 18. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t i s 23 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 23 
p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d December 18, 1989, as r e c o n s i d e r e d January 24, 
1990, i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's award 
and i n a d d i t i o n t o t h e 11 p e r c e n t (35.2 degrees) awarded by D e t e r m i n a t i o n 
O rder, c l a i m a n t i s awarded 12 p e r c e n t (38.4 degrees) unscheduled permanent d i s 
a b i l i t y , f o r a t o t a l award o f 23 p e r c e n t (73.6 d e g r e e s ) . The rem a i n d e r o f t h e 
Re f e r e e ' s o r d e r i s a f f i r m e d . 

F e b r u a r y 27, 1991 ; C i t e as 43 Van N a t t a 421 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY S. FRANKLIN, Claimant 

WCB Case No. 89-13985 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee C r a i n e ' s o r d e r t h a t : ( 1 ) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s low back a g g r a v a t i o n c l a i m ; (2) s e t a s i d e i t s d e n i a l o f 
c e r t a i n m e d i c a l s e r v i c e s as n o t rea s o n a b l e and necessary; and (3) awarded an 
assessed a t t o r n e y f e e . On r e v i e w , t h e i s s u e s a r e a g g r a v a t i o n , m e d i c a l s e r v i c e s 
and a t t o r n e y f e e s . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT". 
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CONCLUSIONS OF LAW AND OPINION 

AGGRAVATION/ATTORNEY FEE 

We adopt t h e Referee's o p i n i o n r e g a r d i n g t h e a g g r a v a t i o n and a t t o r n e y f e e 
i s s u e s . 

MEDICAL SERVICES 

The R e f e r e e h e l d t h a t t r e a t m e n t by a p h y s i c i a n i n a d d i t i o n t o t h e t h r e e 
a t t e n d i n g p h y s i c i a n s a l l o w e d by former ORS 656.245(3) was r e a s o n a b l e and neces
s a r y , and o r d e r e d t h e i n s u r e r t o pay f o r t h e c o s t s o f t h a t t r e a t m e n t . The Ref
eree f o u n d t h a t t h e i n s u r e r ' s r e f u s a l t o a l l o w c l a i m a n t t o change t o a new 
p h y s i c i a n , who happens t o be an o s t e o p a t h , e f f e c t i v e l y p r e c l u d e d h er f r o m t h i s 
t y p e o f t r e a t m e n t w h i c h she had never t r i e d b e f o r e . We d i s a g r e e . 

The w o r k e r may choose her i n i t i a l a t t e n d i n g d o c t o r and two subsequent doc
t o r s w i t h o u t a p p r o v a l f r o m t h e d i r e c t o r . I f t h e worker t h e r e a f t e r s e l e c t s 
a n o t h e r a t t e n d i n g p h y s i c i a n , t h e i n s u r e r may r e q u i r e t h a t t h e d i r e c t o r approve a 
new s e l e c t i o n . The d i r e c t o r , when r e q u e s t e d , s h a l l d e t e r m i n e whether t h e s e l e c 
t i o n s h a l l be approved. ORS 656.245(3); OAR 436-10-060(4). 

Here, t h e i n s u r e r gave c l a i m a n t n o t i c e a f t e r she had had t h r e e a t t e n d i n g 
p h y s i c i a n s , as r e q u i r e d by t h e r u l e , t h a t she needed t o seek t h e i n s u r e r ' s 
a p p r o v a l o f any a d d i t i o n a l change. OAR 436-10-060(4). C l a i m a n t t h e n sought 
t r e a t m e n t f r o m Dr. H e a t h e r i n g t o n and he su b s e q u e n t l y r e f e r r e d h er t o Dr. 
Aversano f o r c o n s u l t a t i o n . The i n s u r e r d i d n o t g i v e a p p r o v a l . A p p r o v a l t o 
change a t t e n d i n g p h y s i c i a n was t h e n r e q u e s t e d from t h e d i r e c t o r ; however, t h e 
d i r e c t o r r e f u s e d t o g r a n t t h e r e q u e s t e d change. 

The w e l l - r e a s o n e d o p i n i o n s o f her a d d i t i o n a l d o c t o r s , e s p e c i a l l y Dr. 
H e a t h e r i n g t o n , may be c r u c i a l t o c l a i m a n t ' s a g g r a v a t i o n c l a i m . However, 
c l a i m a n t i s n o t e n t i t l e d t o have t h e i n s u r e r pay f o r s e r v i c e s r e n d e r e d by t h o s e 
d o c t o r s u n l e s s t h e i n s u r e r o r t h e d i r e c t o r approve. 

A l t h o u g h we have r e v e r s e d t h a t p o r t i o n o f t h e Referee's o r d e r t h a t f o u n d 
t h e i n s u r e r r e s p o n s i b l e f o r m e d i c a l s e r v i c e s , we do n o t d i s t u r b t h e R e f e r e e ' s 
a t t o r n e y f e e award f o r s e r v i c e s a t t h e h e a r i n g l e v e l c o n c e r n i n g t h e a g g r a v a t i o n 
and m e d i c a l s e r v i c e i s s u e s . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15 - 0 1 0 ( 4 ) , we f i n d t h a t $1,825 i s a rea s o n a b l e f e e f o r s e r v i c e s a t h e a r i n g con
c e r n i n g t h e a g g r a v a t i o n i s s u e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i s s u e i n v o l v e d . 

F i n a l l y inasmuch as c l a i m a n t has n o t s u b m i t t e d a b r i e f on r e v i e w , she i s 
n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s on r e v i e w . See S h i r l e y M. Brown 40 
Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 26, 1990 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . We r e v e r s e t h a t p a r t o f t h e o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s d e n i a l 
o f m e d i c a l s e r v i c e s r e n d e r e d by Dr. H e a t h e r i n g t o n and Dr. Aversano. The i n 
s u r e r ' s d e n i a l i s r e i n s t a t e d and u p h e l d . We a f f i r m t h e remainder o f t h e o r d e r . 



F e b r u a r y 27, 1991 C i t e as 43 Van N a t t a 423 (1991) 423 

I n t h e M a t t e r o f t h e Compensation o f 
BUCK E. JOHNSON, Claimant 
WCB Case No. 89-07415 

ORDER ON REVIEW 
Max Rae, Claimant A t t o r n e y 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M. Johnson's o r d e r t h a t : (1) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; (2) awarded c l a i m a n t 25 p e r c e n t (80 
degrees) unscheduled permanent d i s a b i l i t y f o r h i s m e n t a l i l l n e s s , neck, b r a c h i a l 
p l e x u s , and low back c o n d i t i o n s , whereas a D e t e r m i n a t i o n Order had awarded no 
permanent d i s a b i l i t y ; (3) d e c l i n e d t o award c l a i m a n t s c h e d u l e d permanent d i s 
a b i l i t y f o r h i s l e f t knee; and (4) d e c l i n e d t o assess a p e n a l t y and r e l a t e d 
a t t o r n e y f e e f o r t h e SAIF C o r p o r a t i o n ' s a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o p r o 
v i d e e x h i b i t s . On r e v i e w , t h e i s s u e s a r e t h e e x t e n t o f permanent d i s a b i l i t y , 
i n c l u d i n g permanent t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e 
i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " , w i t h t h e f o l l o w i n g supplementa
t i o n . 

Upon d i s c h a r g e from t h e Oregon S t a t e H o s p i t a l i n 1983, c l a i m a n t ' s m e n t a l 
d i s o r d e r was diagnosed by Dr. McNutt, M.D., as A x i s I 302.20 P e d o p h i l i a . (Ex. 
3 ) . 

Dr. Schwartz, p s y c h o l o g i s t , began t r e a t i n g c l a i m a n t i n September 1986 f o r 
s e v e r e e m o t i o n a l d i s t r e s s r e l a t e d t o h i s e x p e r i e n c e s a t t h e employer. A t t h a t 
t i m e Dr. Schwartz diagnosed c l a i m a n t ' s mental d i s o r d e r as A x i s I 309.89 p o s t 
t r a u m a t i c s t r e s s d i s o r d e r . (Ex. 10, 2 3 ) . Dr. Schwartz was s t i l l t r e a t i n g 
c l a i m a n t i n June 1989, a t which t i m e he added t h e diagnoses o f A x i s I 300.02 
g e n e r a l i z e d a n x i e t y d i s o r d e r and d e p r e s s i o n . (Ex. 8 3 ) . I n June 1989, Dr.' 
Schwartz r e p o r t e d t o v o c a t i o n a l r e h a b i l i t a t i o n t h a t c l a i m a n t was p h y s i c a l l y and 
m e n t a l l y i n c a p a b l e o f w o r k i n g , and t h a t i t would be f u t i l e f o r him t o be r e 
q u i r e d t o p a r t i c i p a t e i n a v o c a t i o n a l a s s i s t a n c e program. As a r e s u l t , voca
t i o n a l r e h a b i l i t a t i o n d i s c o n t i n u e d i t s s e r v i c e s . 

Dr. W i t t k o p p , p s y c h i a t r i s t , examined c l a i m a n t f o r SAIF i n 1986 and a g a i n 
i n J a n u a r y 1989. (Ex. 7 7 ) . 

Cl a i m a n t began t r e a t i n g w i t h Dr. Palmer, c h i r o p r a c t o r , i n November 1987. 
Palmer r e f e r r e d him t o a p h y s i c a l r e h a b i l i t a t i o n program. (Ex. 5 6 ) . 

Cl a i m a n t was examined by Dr. P i t c h f o r d , Ph.D., p s y c h o l o g i s t , i n December 
1987. (Ex. 4 9 ) . 

Western M e d i c a l C o n s u l t a n t s performed an independent m e d i c a l e x a m i n a t i o n 
o f c l a i m a n t i n A p r i l 1988 which i n c l u d e d an exam by Dr. G l a s s , p s y c h i a t r i s t . 
(Ex. 6 1 ) . 

Cl a i m a n t has an IQ o f 82 and a m e n t a l / e m o t i o n a l age o f 10 y e a r s . 

C l a i m a n t has a p p r o x i m a t e l y a 4 t h grade e d u c a t i o n . He cannot c a l c u l a t e o r 
s p e l l . He has no s p e c i f i c t r a i n i n g . 

C l a i m a n t worked f o r two and a h a l f y e a r s as a steam c l e a n e r i n a c a r wash, 
s i x y e a r s as a garbage c o l l e c t o r , and n i n e y e a r s on a green c h a i n . (Ex. 3 2 - 1 ) . 
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FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u f f e r s from c h r o n i c mental d i s o r d e r s diagnosed as A x i s I 
309.89 p o s t - t r a u m a t i c s t r e s s d i s o r d e r and 300.02 g e n e r a l i z e d a n x i e t y d i s o r d e r 
and d e p r e s s i o n . These c o n d i t i o n s were caused by t h e compensable i n j u r y . 

C l a i m a n t i s u n a b l e t o r e g u l a r l y p e r f o r m any t y p e o f work because o f t h e 
combined e f f e c t o f h i s c h r o n i c m e n t a l d i s o r d e r s , h i s permanent p h y s i c a l i m p a i r 
ment, h i s age o f 52, h i s m e n t a l / e m o t i o n a l age o f 10, h i s IQ o f 82, h i s 4 t h grade 
e d u c a t i o n , h i s i n a b i l i t y t o c a l c u l a t e o r s p e l l , and h i s i n a b i l i t y t o f o l l o w 
d i r e c t i o n s . 

C l a i m a n t i s w i l l i n g t o work. He has made r e a s o n a b l e e f f o r t s t o o b t a i n 
employment. A f u r t h e r work se a r c h would be f u t i l e . 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

The R e f e r e e fo u n d t h a t c l a i m a n t was employable and, t h e r e f o r e , c o n c l u d e d 
t h a t he i s h o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . We d i s a g r e e . 

To e s t a b l i s h h i s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , c l a i m a n t must 
p r o v e t h a t he i s c o m p l e t e l y p h y s i c a l l y d i s a b l e d and t h e r e f o r e u n a b l e t o r e g u 
l a r l y p e r f o r m work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; 
H a r r i s v. SAIF, 292 Or 683, 695 (1982). P s y c h o l o g i c a l c o n d i t i o n s w h i c h a r e due 
t o t h e compensable i n j u r y a r e c o n s i d e r e d w i t h p h y s i c a l i m p a i r m e n t i n d e t e r m i n i n g 
i f an i n j u r e d w o r k e r i s per m a n e n t l y and t o t a l l y d i s a b l e d . G o r n i c k v. SAIF, 92 
Or App 303 ( 1 9 8 8 ) ; Ferguson v. I n d u s t r i a l I n d e m n i t y Co., 70 Or App 46 ( 1 9 8 4 ) . 
The same i s t r u e i f a compensable i n j u r y m a t e r i a l l y c o n t r i b u t e s t o a permanent 
w o r s e n i n g o f a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . A l l e n v. Fireman's Fund 
I n s u r a n c e Co. , 71 Or App 40 (1 9 8 4 ) ; Haugen v. Beautigue a Go-Go, 18 Or App 132 
(1 9 7 4 ) . A l t e r n a t i v e l y , permanent t o t a l d i s a b i l i t y may be e s t a b l i s h e d by e v i - . 
dence t h a t t h e p h y s i c a l i m p a i r m e n t , combined w i t h c e r t a i n s o c i a l and v o c a t i o n a l 
f a c t o r s , e f f e c t i v e l y p r e v e n t s g a i n f u l employment under t h e " o d d - l o t " d o c t r i n e . 
Welch v. B a n n i s t e r P i p e l i n e , 70 Or App 699 (1 9 8 4 ) , r e v den 298 Or 470 ( 1 9 8 5 ) . 

The p h y s i c i a n s who examined c l a i m a n t found o n l y m i l d p h y s i c a l i m p a i r m e n t 
o f c l a i m a n t ' s neck, low back and knees. Western M e d i c a l C o n s u l t a n t s p e r f o r m e d 
an i n d e p e n d e n t m e d i c a l e x a m i n a t i o n i n A p r i l 1988. Dr. Snodgrass, M.D., n e u r o l o 
g i s t , f o u n d no im p a i r m e n t o f t h e c e r v i c a l and lumbar areas o r t h e r i g h t knee a t 
t h a t t i m e . Dr. Palmer, c h i r o p r a c t o r , e v a l u a t e d c l a i m a n t ' s p h y s i c a l c o n d i t i o n i n 
J u l y 1989. H i s l i f t i n g and c a r r y i n g e v a l u a t i o n s a r e c o n f u s i n g . He s t a t e d 
c l a i m a n t c o u l d l i f t 30 pounds from f l o o r t o w a i s t h e i g h t , 20 pounds f r o m w a i s t 
t o o v erhead, and c o u l d c a r r y 30 pounds o c c a s i o n a l l y . He a l s o l i m i t e d c l a i m a n t 
t o no more t h a n 50 pounds l i f t i n g and 20 pounds c a r r y i n g because o f h i s low 
back, and 20 pounds l i f t i n g and 10 pounds c a r r y i n g because o f h i s neck. He a l s o 
l i m i t e d r e p e t i t i v e use o f t h e arms i n e x t e n s i o n , p u s h i n g and p u l l i n g t h a t r e 
q u i r e r e p e t i t i v e t u r n i n g and t w i s t i n g o f t h e c e r v i c a l s p i n e . Palmer d i d n o t r e 
l e a s e c l a i m a n t t o r e g u l a r work. Claimant h i m s e l f t e s t i f i e d t h a t he c o u l d l i f t 
20 pounds. He a l s o t e s t i f i e d t h a t he might be a b l e t o work 3 hours a day, b u t 
t h a t he c o u l d n o t ha n d l e " r e s p o n s i b i l i t y , " i . e . , m i l d l y complex i n s t r u c t i o n s . 
T h i s e v i d e n c e i n d i c a t e s t h a t c l a i m a n t i s n o t permanently t o t a l l y d i s a b l e d as a 
r e s u l t o f h i s neck, back, b r a c h i a l p l e x u s o r l e f t knee c o n d i t i o n . 

However, c l a i m a n t ' s i n a b i l i t y t o handle r e s p o n s i b i l i t y r a i s e s t h e i s s u e o f 
h i s p s y c h o l o g i c a l l i m i t a t i o n s . The consensus o f t h e m e d i c a l e v i d e n c e i n d i c a t e s 
t h a t c l a i m a n t ' s most severe problem i s h i s p s y c h i a t r i c c o n d i t i o n . We f i r s t ad
d r e s s t h e d i a g n o s i s o f t h e c o n d i t i o n and whether i t i s due t o t h e a c c e p t e d 
i n j u r y . 
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I n 1986, Dr. W i t t k o p p diagnosed c l a i m a n t w i t h , i n t e r a l i a ; A x i s I 
d y s t h y m i c d i s o r d e r ( d e p r e s s i v e n e u r o s i s ) w i t h a n x i o u s f e a t u r e s , a g o r a p h o b i a w i t h 
p a n i c a t t a c k s , suspected b o r d e r l i n e mental r e t a r d a t i o n , p s y c h o l o g i c a l f a c t o r s 
a f f e c t i n g p h y s i c a l c o n d i t i o n — a b d o m i n a l p a i n and s p a s t i c t o r t i c o l l i s ; A x i s I I 
mixed p e r s o n a l i t y d i s o r d e r w i t h p a r a n o i d , e x p l o s i v e , and dependent f e a t u r e s ; 
A x i s I V severe j o b - r e l a t e d s t r e s s ; A x i s V h i g h e s t l e v e l o f f u n c t i o n i n g i n t h e 
l a s t y e a r — f a i r w i t h i m p a i r e d v o c a t i o n a l and s o c i a l r e l a t i o n s h i p s . Dr. W i t t k o p p 
s t a t e d t h a t t h e s t r e s s e s i n t h e workplace were t h e major c o n t r i b u t i n g cause o f 
t h e d y s t h y m i c d i s o r d e r and a n x i e t y symptoms, and t h a t t h e s t r e s s r e a c t i v a t e d and 
e x a c e r b a t e d t h e agoraphobia. He d i d n o t t h i n k t h a t t h e s t r e s s worsened c l a i m 
a n t ' s u n d e r l y i n g p e r s o n a l i t y d i s o r d e r , b u t o n l y caused an i n c r e a s e i n symptoms. 
Dr. W i t t k o p p gave c l a i m a n t a year t o r e c o v e r from t h e s t r e s s . (Ex. 2 4 ) . 

I n 1987, Dr. P i t c h f o r d diagnosed, i n t e r a l i a ; A x i s I p o s t - t r a u m a t i c 
s t r e s s d i s o r d e r f r o m m e d i c a l r e c o r d s , dysthymic d i s o r d e r , p s y c h o l o g i c a l f a c t o r s 
a f f e c t i n g p h y s i c a l c o n d i t i o n — e x t r e m e t e n s i o n i s p r o b a b l y w o r s e n i n g neck p a i n , 
a d j u s t m e n t d i s o r d e r w i t h a t y p i c a l f e a t u r e s , and a d j u s t m e n t t o l a t e middle-age 
w i t h mixed e m o t i o n a l f e a t u r e s ; and A x i s I I b o r d e r l i n e p e r s o n a l i t y d i s o r d e r . She 
recommended a r e t u r n t o work, n o t i n g t h a t c l a i m a n t had a s t a b l e work h i s t o r y . 
A l t h o u g h she assessed c l a i m a n t as an i n d i v i d u a l w i t h a l i f e t i m e o f severe s o c i a l 
and p e r s o n a l p a t h o l o g y t h a t preceded h i s w o r k - r e l a t e d i n j u r y , she o p i n e d t h a t 
t h e s a d i s t i c n a t u r e o f t h e even t s a t t h e employer were adequate t o i n d u c e p o s t 
t r a u m a t i c s t r e s s d i s o r d e r . 

I n 1988, Dr. Glass diagnosed, i n t e r a l i a ; A x i s I a d j u s t m e n t r e a c t i o n o f 
a d u l t l i f e w i t h mixed e m o t i o n a l f e a t u r e s , now r e s o l v e d ; A x i s I I mixed p e r s o n a l 
i t y d i s o r d e r w i t h a n t i s o c i a l and p a s s i v e dependent f e a t u r e s . Glass s t a t e d t h a t 
t h e p e r s o n a l i t y d i s o r d e r was c l a i m a n t ' s major problem and was t h e r e s u l t o f h i s 
t r a u m a t i c c h i l d h o o d , and t h a t t h e s t r e s s from t h e c a r wash j o b had r e s o l v e d . 

I n 1988, Dr. W i t t k o p p changed h i s d i a g n o s i s t o A x i s I b i p o l a r d i s o r d e r 
(manic d e p r e s s i v e ) , psychogenic p a i n d i s o r d e r (neck, s h o u l d e r & low b a c k ) , 
b o r d e r l i n e m e n t a l r e t a r d a t i o n ; A x i s I I same as i n 1986; A x i s I V s t r e s s m i n i m a l ; 
A x i s V same as i n 1986. He op i n e d t h a t c l a i m a n t ' s compensable c o n d i t i o n f r o m 
t h e c a r wash j o b was no l o n g e r t h e cause o f h i s d i s a b i l i t y , b u t t h a t c l a i m a n t 
was a m a n i c - d e p r e s s i v e who needed t o have h i s c o n d i t i o n c o n t r o l l e d by medica
t i o n , t h a t c l a i m a n t had been r e p e a t e d l y e x p l o i t e d because o f h i s m e n t a l d i s o r d e r 
and r e t a r d a t i o n , and t h a t c l a i m a n t needed t o have a g u a r d i a n o f h i s pe r s o n and 
f i n a n c e s . 

Dr. Schwartz diagnosed c l a i m a n t w i t h A x i s I p o s t - t r a u m a t i c s t r e s s d i s o r d e r 
i n 1986, r e l a t e d t o t h e compensable i n j u r y . He c o n t i n u e d t o make t h a t d i a g n o s i s 
i n 1989. I n 1989, he a l s o diagnosed c l a i m a n t w i t h A x i s I g e n e r a l i z e d a n x i e t y 
d i s o r d e r , and d e p r e s s i o n . 

Where t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , we w i l l g i v e more w e i g h t 
t o o p i n i o n s w h i c h a r e b o t h w e l l - r e a s o n e d and based on complete i n f o r m a t i o n . 
Somers v. SAIF, 77 Or App 259, 263 (1986). I n t h i s case, we g i v e l e s s w e i g h t t o 
Dr. G l a s s ' o p i n i o n because he had seen c l a i m a n t o n l y once, a f t e r c l a i m a n t had 
been r e l e a s e d t o work by Dr. Schwartz b u t p r i o r t o c l a i m a n t ' s u n s u c c e s s f u l work 
a t t e m p t s l a t e r i n 1988. Drs. Schwartz and W i t t k o p p each saw c l a i m a n t o v e r a 
p e r i o d o f t i m e . Of t h e s e two, we f i n d Dr. Schwartz t o be more p e r s u a s i v e t h a n 
W i t t k o p p f o r t h e f o l l o w i n g reasons. Dr. W i t t k o p p d i d n o t p r o v i d e any r e a s o n i n g 
as t o why he now diagnoses c l a i m a n t w i t h m a n i c - d e p r e s s i o n r a t h e r t h a n d y s t h y m i c 
d i s o r d e r . F u r t h e r m o r e , h i s sta t e m e n t t h a t he f i n d s no e v i d e n c e o f c o n t i n u i n g 
p o s t - t r a u m a t i c s t r e s s f r o m t h e c a r wash j o b , s i n c e "most p s y c h i a t r i c d i s o r d e r s 
b e g i n i n c h i l d h o o d trauma" begs t h e q u e s t i o n o f c a u s a t i o n . 
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Dr. S chwartz, on t h e o t h e r hand, c o n t r a s t e d h i s c u r r e n t d i a g n o s i s w i t h t h e 
d i a g n o s i s made by Dr. McNutt a t t h e t i m e c l a i m a n t was d i s c h a r g e d f r o m t h e Oregon 
S t a t e H o s p i t a l program. A t t h a t t i m e c l a i m a n t had no m e n t a l d i s o r d e r s o t h e r 
t h a n p e d o p h i l i a . Dr. Schwartz a l s o compared c l a i m a n t ' s b e h a v i o r and p h y s i c a l 
and m e n t a l h e a l t h w h i l e i n t h e program w i t h t h e d e b i l i t a t i n g a n x i e t y and d e p r e s 
s i o n t h a t p r e v e n t e d him from a s u c c e s s f u l r e t u r n t o work i n 1988. F u r t h e r m o r e , 
Schwartz c o n t r a s t e d c l a i m a n t ' s c u r r e n t i n a b i l i t y t o cope w i t h t h e p r e s s u r e s o f a 
j o b w i t h c l a i m a n t ' s f o r m e r a b i l i t y t o h o l d a j o b s u c c e s s f u l l y f o r f i v e y e a r s . 
We a l s o f i n d Schwartz' o p i n i o n more p e r s u a s i v e because he has been t r e a t i n g 
c l a i m a n t s i n c e t h e ons e t o f t h e compensable c o n d i t i o n . I n a d d i t i o n , S chwartz' 
o p i n i o n i s r e i n f o r c e d by t h a t o f Dr. P i t c h f o r d , who, a l t h o u g h r e c o g n i z i n g t h a t 
c l a i m a n t had a l i f e t i m e o f severe p a t h o l o g y , o p i n e d as w e l l t h a t t h e s a d i s t i c 
n a t u r e o f t h e e v e n t s a t t h e c a r wash were adequate t o ind u c e p o s t - t r a u m a t i c 
s t r e s s d i s o r d e r . A c c o r d i n g l y , we are persuaded t h a t c l a i m a n t has p o s t - t r a u m a t i c 
s t r e s s d i s o r d e r , g e n e r a l i z e d a n x i e t y d i s o r d e r and d e p r e s s i o n t h a t a r e a r e s u l t 
o f h i s compensable i n j u r y . We t h u s c o n s i d e r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n 
w i t h h i s p h y s i c a l i m p a i r m e n t i n d e t e r m i n i n g whether c l a i m a n t i s p e r m a n e n t l y 
t o t a l l y d i s a b l e d . G o r n i c k v. SAIF, supra. 

C l a i m a n t i s s e v e r e l y d i s a b l e d as a consequence o f h i s compensable i n j u r y . 
We a l s o c o n s i d e r c l a i m a n t ' s severe, p r e e x i s t i n g h e a r i n g l o s s , w h i c h r e s u l t e d 
f r o m c o n d i t i o n s a t t h e employer's c a r wash. See ORS 656.206( 1 ) . However, 
c l a i m a n t t e s t i f i e d t h a t he c o u l d l i f t 20 pounds and c o u l d work 3 hours a day, 
p r o v i d e d he was n o t r e q u i r e d t o handle m i l d l y complex i n s t r u c t i o n s . Thus, 
d e s p i t e h i s p h y s i c a l and p s y c h o l o g i c a l l i m i t a t i o n s , c l a i m a n t i s n o t p r e c l u d e d 
f r o m p e r f o r m i n g a l l work a c t i v i t y . A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t i s 
no t c o m p l e t e l y p h y s i c a l l y d i s a b l e d and n o t t o t a l l y p r e c l u d e d f r o m employment on 
m e d i c a l grounds a l o n e . T h e r e f o r e , we must d e t e r m i n e whether c l a i m a n t i s perma
n e n t l y and t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

The nonmedical f a c t o r s t o be c o n s i d e r e d i n an " o d d - l o t " a n a l y s i s i n c l u d e 
age, e d u c a t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l 
c a p a c i t y and e m o t i o n a l c o n d i t i o n , as w e l l as t h e c o n d i t i o n s o f t h e l a b o r m a r k e t . 
C l a r k v. B o i s e Cascade Co., 72 Or App 397 (19 8 5 ) ; Welch v. B a n n i s t e r P i p e l i n e , 
s u p r a . Because a p p l i c a t i o n o f an " o d d - l o t " a n a l y s i s presupposes some c a p a c i t y 
f o r employment, an i n j u r e d worker i s s t a t u t o r i l y r e q u i r e d t o be w i l l i n g t o work 
and t o make r e a s o n a b l e e f f o r t s t o f i n d work, a l t h o u g h he need n o t engage i n j o b 
s e e k i n g a c t i v i t i e s t h a t , i n a l l p r a c t i c a l i t y , would be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; 
SAIF V. Stephen, 308 Or 41 ( 1 9 8 9 ) ; SAIF v^. O r r , 101 Or App 612 ( 1 9 9 0 ) . 

I n a d d i t i o n t o h i s p h y s i c a l l i m i t a t i o n s and severe m e n t a l . d i s o r d e r , c l a i m 
a n t i s f u r t h e r r e s t r i c t e d by i n t e l l e c t u a l , s o c i a l and v o c a t i o n a l f a c t o r s . He 
has an i n t e l l e c t t h a t b o r d e r s on ment a l r e t a r d a t i o n . He i s uneducated and i s 
un a b l e t o c a l c u l a t e o r w r i t e . He has a m e n t a l / e m o t i o n a l age o f 10 y e a r s . He i s 
52 y e a r s o f age w i t h no s p e c i f i c t r a i n i n g . 

C l a i m a n t has dem o n s t r a t e d h i s w i l l i n g n e s s t o work. I n 1988, he made t h r e e 
u n s u c c e s s f u l a t t e m p t s t o r e t u r n t o work as a l a u n d r y w o r k e r , s e r v i c e s t a t i o n 
a t t e n d a n t and cannery worker. He was unable t o p e r f o r m t h e s e j o b s because o f 
h i s p h y s i c a l and m e n t a l l i m i t a t i o n s . 

Moreover, c l a i m a n t p a r t i c i p a t e d i n v o c a t i o n a l a s s i s t a n c e . However, voca
t i o n a l a s s i s t a n c e was stopped on t h e a u t h o r i t y o f Dr. Schwartz a f t e r c l a i m a n t 
had t r i e d and f a i l e d t o p e r f o r m t h r e e j o b s , each o f whic h l a s t e d a s h o r t e r t i m e 
t h a n t h e l a s t . Dr. Schwartz s t a t e d t h a t v o c a t i o n a l a s s i s t a n c e w o u l d be f u t i l e 
because o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n . There i s no c o n t r a r y c u r r e n t 
m e d i c a l e v i d e n c e i n t h e f i l e t h a t i n d i c a t e s c l a i m a n t can work. C l a i m a n t ' s age, 
l a c k o f b a s i c r e a d i n g and w r i t i n g s k i l l s , low i n t e l l e c t , subnormal m e n t a l / 
e m o t i o n a l age, l a c k o f t r a n s f e r a b l e s k i l l s and severe p s y c h o l o g i c a l i m p a i r m e n t 



Buck E. Johnson, 43 Van N a t t a 423 (1991) [ 427 

p r e v e n t him f r o m f i n d i n g s u i t a b l e and g a i n f u l employment. C o n s i d e r i n g c l a i m 
a n t ' s p h y s i c a l and p s y c h o l o g i c a l l i m i t a t i o n s and l a c k o f t r a n s f e r a b l e s k i l l s , we 
f i n d t h a t a d d i t i o n a l e f f o r t s t o seek employment would be f u t i l e . 

C o n s e q u e n t l y , we conclude t h a t c l a i m a n t i s p e r m a n e n t l y and t o t a l l y d i s 
a b l e d as a r e s u l t o f h i s compensable i n j u r y and, t h e r e f o r e , i s e n t i t l e d t o an 
award o f permanent t o t a l d i s a b i l i t y . 

A permanent t o t a l d i s a b i l i t y award i s e f f e c t i v e as o f t h e d a t e t h e e v i 
dence e s t a b l i s h e s t h e d i s a b i l i t y s t a t u s . See Adams v. Edwards Heavy E q u i p 
ment, I n c . , 90 Or App 365, 370-71 ( 1 9 8 8 ) ; M o r r i s v. Denny's, 50 Or App 533, 
m o d i f i e d 53 Or App 863 ( 1 9 8 1 ) . Claimant became m e d i c a l l y s t a t i o n a r y on January 
23, 1989. T h e r e f o r e , we conclude t h a t t h e award o f compensation f o r permanent 
t o t a l d i s a b i l i t y s h a l l commence as o f January 23, 1989. The SAIF C o r p o r a t i o n i s 
a u t h o r i z e d t o o f f s e t any permanent p a r t i a l d i s a b i l i t y compensation p a i d a f t e r 
J a n u a r y 23, 1989 as a prepayment o f c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 
c o m pensation. See P a c i f i c Motor T r u c k i n g Co. v. Yeager, 64/Or/App/28 ( 1 9 8 3 ) . 

P e n a l t y and A t t o r n e y Fees f o r F a i l u r e t o Submit Documents 

We a f f i r m t h e Referee, b u t w i t h d i f f e r e n t r e a s o n i n g . 

The Referee d e n i e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s and r e l a t e d a t t o r n e y 
f e e s based upon SAIF's f a i l u r e t o p r o v i d e e x h i b i t s as r e q u i r e d by OAR 438-07-
0 1 8 ( 1 ) . The Referee concluded t h a t because t h e r e i s no p r o v i s i o n f o r c l a i m a n t 
o r h i s a t t o r n e y t o r e c e i v e compensation because o f SAIF's f a i l u r e t o p r o v i d e 
e x h i b i t s , no compensation c o u l d be awarded. 

C l a i m a n t a d m i t s t h a t no compensation was d e l a y e d because o f SAIF's v i o l a 
t i o n o f t h e r u l e . A l t h o u g h SAIF v i o l a t e d t h e r u l e , and a l t h o u g h we assume w i t h 
o u t d e c i d i n g t h a t t h e v i o l a t i o n was unreasonable, t h e v i o l a t i o n , n e v e r t h e l e s s , 
d i d n o t r e s u l t i n an unreasonable d e l a y o r r e f u s a l t o pay compensation. Thus, 
no p e n a l t y may be awarded. ORS 656.262(10). F u r t h e r , ORS 656.382(1) a l l o w s an 
a t t o r n e y f e e i f an i n s u r e r "unreasonably r e s i s t s t h e payment o f compensation." 
Absent a showing t h a t SAIF's i n a c t i o n a f f e c t e d some o b l i g a t i o n t o pay compensa
t i o n due i n t h e p a s t , p r e s e n t o r f u t u r e , i t cannot be s a i d t h a t t h e r e was any 
r e s i s t a n c e t o such payment. An i n s u r e r cannot u n r e a s o n a b l y r e s i s t p a y i n g com
p e n s a t i o n f o r w h i c h i t i s never l i a b l e . A c c o r d i n g l y , an a t t o r n e y f e e i s n o t 
a u t h o r i z e d by ORS 656.382(1). 

ORDER 

The Referee's o r d e r d a t e d August 18, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . I n l i e u o f t h e Referee's award o f permanent p a r t i a l d i s a b i l i t y , c l a i m 
a n t i s g r a n t e d permanent t o t a l d i s a b i l i t y , e f f e c t i v e January 23, 1989. The SAIF 
C o r p o r a t i o n i s p e r m i t t e d t o o f f s e t permanent p a r t i a l d i s a b i l i t y payments p a i d 
subsequent t o t h a t d a t e a g a i n s t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y b e n e f i t s . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a f e e 
e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e 
by t h e SAIF C o r p o r a t i o n , except t h a t t o t a l o u t - o f - c o m p e n s a t i o n f e e s awarded by 
t h e R e f e r e e and t h e Board s h a l l n o t exceed $6,000. 

Board Member Brittingham, concurring i n p a r t and " d i s s e n t i n g i n p a r t : 

I c oncur i n t h a t p o r t i o n o f t h e m a j o r i t y o p i n i o n t h a t d e c l i n e s t o award a 
p e n a l t y and a t t o r n e y f e e f o r SAIF's a l l e g e d unreasonable d e l a y o r r e f u s a l t o pay 
compensation. I would u p h o l d t h e Referee's permanent p a r t i a l d i s a b i l i t y award. 
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Board Member C r i d e r , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t : 

I j o i n i n t h a t p o r t i o n o f t h e l e a d o p i n i o n t h a t f i n d s t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . I agree t h a t c l a i m a n t i s n o t e n t i t l e d t o a 
p e n a l t y f o r v i o l a t i o n o f OAR 438-07-018 because t h e r e were no amounts t h e n due 
a t t h e t i m e o f t h e v i o l a t i o n . I d i s s e n t , however, from t h a t p o r t i o n o f t h e 
o p i n i o n t h a t h o l d s t h a t c l a i m a n t i s n o t e n t i t l e d t o a c a r r i e r - p a i d a t t o r n e y f e e 
as a r e s u l t o f SAIF's v i o l a t i o n o f t h e Board's r u l e s r e g a r d i n g t h e s u b m i s s i o n o f 
e x h i b i t s . 

OAR 438-07-018 governs t h e submission o f e x h i b i t s a t h e a r i n g . I t p r o v i d e s 
t h a t t h e i n s u r e r has p r i m a r y r e s p o n s i b i l i t y f o r p r e p a r i n g e x h i b i t s . The r u l e 
r eads i n r e l e v a n t p a r t as f o l l o w s : 

" ( 1 ) Not l a t e r t h a n t w e n t y (20) days b e f o r e t h e hear 
i n g , t h e i n s u r e r o r s e l f - i n s u r e d employer s h a l l p r o v i d e 
t h e c l a i m a n t documents t h a t a r e r e l e v a n t and m a t e r i a l 
t o t h e m a t t e r s i n d i s p u t e i n t h e h e a r i n g , t o g e t h e r w i t h 
an i n d e x . The documents s h a l l be a r r a n g e d i n c h r o n o 
l o g i c a l o r d e r and numbered, i n A r a b i c numerals, i n t h e 
l o w e r r i g h t c o r n e r o f each page, b e g i n n i n g w i t h t h e 
document o f e a r l i e s t d a t e . The numbers s h a l l be p r e 
ceded by t h e d e s i g n a t i o n 'Ex,' and p a g i n a t i o n o f m u l t i 
p l e page documents s h a l l be d e s i g n a t e d by a hyphen 
f o l l o w e d by t h e page number. For example, page two o f 
document two s h a l l be d e s i g n a t e d 'Ex 2-2.' The i n d e x 
s h a l l i n c l u d e t h e document numbers, d e s c r i p t i o n o f each 
document, a u t h o r , number o f pages and d a t e o f t h e 
document. 

" ( 2 ) Not l e s s t h a n t e n (10) days b e f o r e t h e h e a r i n g , o r 
w i t h i n seven (7) days o f r e c e i p t o f t h e i n s u r e r docu
ment i n d e x and documents, whichever i s l a t e r , t h e 
c l a i m a n t s h a l l p r o v i d e t h e i n s u r e r ( s ) o r s e l f - i n s u r e d 
e m p l o y e r ( s ) l e g i b l e c o p i e s o f any a d d i t i o n a l docu-
m e n t s " t h a t a r e r e l e v a n t and m a t e r i a l t o t h e m a t t e r s i n 
d i s p u t e i n t h e h e a r i n g . The a d d i t i o n a l documents s h a l l 
be marked and accompanied by a sup p l e m e n t a l document 
i n d e x , p r e p a r e d i n t h e same manner as t h e i n s u r e r docu
ments and i n d e x and numbered t o c o i n c i d e i n c h r o n o l o g i 
c a l o r d e r w i t h t h e i n s u r e r ' s documents. L e t t e r subdes-
i g n a t i o n s s h a l l be used t o i n s u r e c h r o n o l o g i c a l number
i n g . For example, a document which i s c h r o n o l o g i c a l l y 
between documents s i x and seven o f t h e i n s u r e r docu
ments s h a l l be d e s i g n a t e d 'Ex. 6A. "' 

" ( 3 ) B e f o r e t h e h e a r i n g , t h e p a r t i e s s h a l l d e l e t e f r o m 
t h e i r i n d e x es and p a c k e t s o f documents t h o s e documents 
w h i c h a r e c u m u l a t i v e , o r which no p a r t y can i n good 
f a i t h r e p r e s e n t t o be r e l e v a n t and m a t e r i a l t o t h e 
i s s u e s , and t h e r e v i s e d indexes and p a c k e t s o f 
documents s h a l l be s u b m i t t e d t o t h e r e f e r e e . . . . " 
(Emphasis added.) 

Counsel f o r SAIF submitte°d no e x h i b i t s — w i t h i n t h e t i m e p r o v i d e d f o r by 
t h e r u l e o r a t any o t h e r t i m e . T h e r e f o r e , c l a i m a n t ' s a t t o r n e y , a f t e r a s c e r t a i n 
i n g t h a t SAIF was. t a k i n g t h e p o s i t i o n t h a t i t had no o b l i g a t i o n t o s u b m i t 
e x h i b i t s , p r e p a r e d a complete s e t o f e x h i b i t s w i t h an i n d e x . I n s u b m i t t i n g t h e 
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e x h i b i t s t o t h e R e f e r e e , he a l s o amended h i s h e a r i n g r e q u e s t t o seek p e n a l t i e s 
and a t t o r n e y f e e s f o r SAIF's f a i l u r e t o submit e x h i b i t s as r e q u i r e d by t h e r u l e . 

The Referee r u l e d . t h a t t h e r e i s no b a s i s f o r t h e award o f a f e e under 
t h e s e c i r c u m s t a n c e s . The Board a f f i r m s , s t a t i n g t h a t because c l a i m a n t has n o t 
p r o v e d t h a t compensation was d e l a y e d by SAIF's v i o l a t i o n o f t h e r u l e , c l a i m a n t 
i s e n t i t l e d t o n e i t h e r a p e n a l t y nor a f e e . There was no compensation due a t 
t h e t i m e o f t h e v i o l a t i o n . T h e r e f o r e , t h e Board c o r r e c t l y h o l d s t h a t no p e n a l t y 
may be l e v i e d . ORS 656.262(10). N e v e r t h e l e s s , SAIF, by s e e k i n g t o impede t h e 
l i t i g a t i o n p r o c e s s , has r e s i s t e d t h e payment o f compensation; a f e e s h o u l d be 
assessed. 

On r e v i e w , SAIF contends t h a t i t had no d u t y t o submit any e x h i b i t s 
because i t d i d n o t i n t e n d t o r e l y on any e x h i b i t s . I n f a c t , under t h e Board 
r u l e s , u n l i k e t h e r u l e s i n c i v i l c o u r t , i t i s t h e i n s u r e r and n o t t h e p a r t y 
r e q u e s t i n g t h e h e a r i n g , which must f i r s t submit e x h i b i t s . I n making i t s i n i t i a l 
s u b m i s s i o n , a g a i n u n l i k e t h e r u l e s a p p l i c a b l e i n c i v i l c o u r t , t h e Board r u l e s 
r e q u i r e t h e i n s u r e r t o i n c l u d e a l l documents " r e l e v a n t and m a t e r i a l t o t h e 
m a t t e r s i n d i s p u t e , " n o t s i m p l y t h e documents on w h i c h t h e i n s u r e r w i l l r e l y t o 
p r o v e i t s s i d e o f t h e case. I n s h o r t , t h e i n s u r e r does have an a f f i r m a t i v e d u t y 
t o p r e p a r e a complete s e t o f e x h i b i t s t h a t w i l l e n a b le t h e r e f e r e e t o i n s u r e 
t h a t t h e r e c o r d i s complete. Hence, SAIF i s wrong when i t contends t h a t i t had 
no d u t y t o p r e p a r e a s e t o f e x h i b i t s and i n d e x i n t h i s case. 

An a t t o r n e y f e e i s a p p r o p r i a t e , even i n t h e absence o f amounts t h e n due, 
i f t h e e v i d e n c e e s t a b l i s h e s t h a t SAIF un r e a s o n a b l y r e s i s t e d t h e payment o f com
p e n s a t i o n . ORS 6 5 6 . 3 8 2 ( 1 ) ; E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

OAR 438-07-018(1) i s c r y s t a l c l e a r . T h e r e f o r e , SAIF's d e l i b e r a t e v i o l a 
t i o n o f t h e r u l e was unreasonable. 

I n t h i s case, t h e v i o l a t i o n a l s o c o n s t i t u t e d a r e s i s t a n c e t o t h e payment 
o f compensation. F i r s t , SAIF's f a i l u r e t o submit e x h i b i t s was c a p a b l e o f and 
c a l c u l a t e d t o e i t h e r d e l a y t h e h e a r i n g o r t o p u t t h e burden on c l a i m a n t t o p r e 
p a r e t h e e x h i b i t s and i n d e x whereas t h e r u l e p l a c e d t h e burden on t h e i n s u r e r . 
SAIF's conduc t t h u s p u t an a d d i t i o n a l r o a d b l o c k between c l a i m a n t and t h e perma
n e n t t o t a l d i s a b i l i t y award which c l a i m a n t sought. Second, we have f o u n d t h a t 
c l a i m a n t was i n f a c t e n t i t l e d t o t h e compensation w h i c h he s o u g h t . Conse
q u e n t l y , a l t h o u g h SAIF d i d n o t s u c c e s s f u l l y d e l a y t h e payment o f compensation, 
i t d i d u n r e a s o n a b l y r e s i s t t h e payment t h e r e o f . The Board e r r s i n h o l d i n g t h a t 
an i n s u r e r does n o t r e s i s t t h e payment o f compensation, w i t h i n t h e meaning o f 
ORS 6 5 6 . 3 8 2 ( 2 ) , u n l e s s . i t i s a c t u a l l y s u c c e s s f u l i n d e l a y i n g compensation. I n 
o r d i n a r y E n g l i s h usage, t h e word " r e s i s t " means " t o e x e r t f o r c e i n o p p o s i t i o n 
t o . " Webster's N i n t h C o l l e g i a t e D i c t i o n a r y ( 1 9 8 5 ) . I t does n o t mean t o suc
c e s s f u l l y e x e r t f o r c e i n o p p o s i t i o n t o . There i s no reason t o r e a d t h e t e r m as 
employed i n ORS 656.382(2) more n a r r o w l y t h a n t h e o r d i n a r y usage r e q u i r e s . 
C l a i m a n t ' s a t t o r n e y , who was f o r c e d by SAIF's conduct t o p r e p a r e t h e e x h i b i t s i n 
SAIF's s t e a d i n o r d e r t h a t t h e h e a r i n g n o t be d e l a y e d , i s e n t i t l e d t o an 
assessed f e e f o r p r e v a i l i n g on t h i s i s s u e . 

http://unless.it
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I n t h e M a t t e r o f t h e Compensation o f 
FRED LOTFI, Claimant 

Own M o t i o n No. 91-0047M 
OWN MOTION ORDER ON RECONSIDERATION 

S t e b b i n s & C o f f e y , Claimant A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f t h e Board's F e b r u a r y 6, 1991, 
Own M o t i o n Order w h i c h d i s m i s s e d h i s c l a i m f o r temporary d i s a b i l i t y b e n e f i t s on 
r e s j u d i c a t a grounds. C l a i m a n t contends t h a t r e s j u d i c a t a does n o t b a r h i s 
c l a i m . 

The r e l e v a n t f a c t s o f t h i s case f o l l o w . I n January, 1989, c l a i m a n t 
s u b m i t t e d a c l a i m f o r an a l l e g e d w orsening o f h i s compensable low back i n j u r y . 
Because h i s a g g r a v a t i o n r i g h t s had e x p i r e d , t h e c l a i m i s s u b j e c t t o t h e Board's 
own m o t i o n a u t h o r i t y under ORS 656.278. Claimant r e q u e s t e d a u t h o r i z a t i o n f o r 
low back s u r g e r y and t h e payment o f temporary d i s a b i l i t y b e n e f i t s . The s e l f -
i n s u r e d employer d e n i e d t h e c o m p e n s a b i l i t y o f s u r g e r y and r e f e r r e d t h e own 
m o t i o n r e q u e s t f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s t o t h e Board. C l a i m a n t r e 
q u e s t e d a h e a r i n g on t h e s u r g e r y d e n i a l (WCB Case No. 89-02669), and t h e Board 
postponed a c t i o n on t h e own m o t i o n r e q u e s t . 

The Referee i n WCB Case No. 89-02669 s e t a s i d e t h e d e n i a l o f s u r g e r y 
on November 13, 1989. By l e t t e r d a t e d December 20, 1989, t h e Board r e q u e s t e d 
e v i d e n c e t h a t c l a i m a n t was i n t h e work f o r c e " a t t h e t i m e t h e compensable c o n d i 
t i o n worsened" so as t o q u a l i f y f o r temporary d i s a b i l i t y b e n e f i t s . By Own 
M o t i o n Order d a t e d A p r i l 26, 1990, t h e Board d e n i e d c l a i m a n t ' s r e q u e s t f o r tem
p o r a r y d i s a b i l i t y b e n e f i t s . F i n d i n g no evidence t h a t c l a i m a n t was w o r k i n g o r 
making r e a s o n a b l e e f f o r t s t o o b t a i n work b e f o r e h i s low back c o n d i t i o n worsened, 
t h e Board c o n c l u d e d t h a t c l a i m a n t was n o t a "worker" and, t h e r e f o r e , d i d n o t 
l o s e wages as a r e s u l t o f t h e wor s e n i n g . See Dawkins v. P a c i f i c Motor T r u c k i n g , 
308 Or 254, 258 ( 1 9 8 9 ) ; C u t r i q h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) . That o r d e r 
was n o t a p p e a l e d and i s now f i n a l . 

A f t e r low back s u r g e r y was performed i n October, 1990, c l a i m a n t 
f i l e d a "new a p p l i c a t i o n " f o r temporary d i s a b i l i t y b e n e f i t s . He a l s o s u b m i t t e d 
e v i d e n c e t h a t he had been w o r k i n g f o r s e v e r a l months a f t e r h i s c o n d i t i o n wors
ened i n J a n u a r y , 1989, b u t b e f o r e issuance o f t h e A p r i l 26, 1990, o r d e r . By 
o r d e r d a t e d F e b r u a r y 6, 1991, t h e Board found t h a t t h e "new a p p l i c a t i o n " i s t h e 
same c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s which was d e n i e d by t h e A p r i l 26, 
1990, o r d e r , and c o n c l u d e d t h e c l a i m was b a r r e d by r e s j u d i c a t a . See, e.g., 
L i b e r t y N o r t h w e s t I n s . Corp. v. B i r d , 99 Or App 560 ( 1 9 8 9 ) . 

P u r s u a n t t o ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) , t h e Board may reopen a c l a i m f o r t h e 
payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s when t h e r e i s a w o r s e n i n g o f a compens
a b l e i n j u r y t h a t r e q u i r e s s u r g e r y o r h o s p i t a l i z a t i o n . I n such cases, t h e Board 
may a u t h o r i z e t h e payment o f b e n e f i t s b e g i n n i n g on t h e d a t e o f s u r g e r y o r h o s p i 
t a l i z a t i o n . 

I n o r d e r t o q u a l i f y f o r temporary d i s a b i l i t y b e n e f i t s , however, 
c l a i m a n t must p r o v e t h a t he i s i n t h e work f o r c e . See C u t r i g h t v. Weyerhaeuser, 
s u p r a ; Dawkins v. P a c i f i c Motor Trucking,, supra. I n a g g r a v a t i o n cases, t h e 
Supreme C o u r t has h e l d t h a t t h e c r i t i c a l t i m e a t which c l a i m a n t must be i n t h e 
work f o r c e i n o r d e r t o q u a l i f y f o r temporary d i s a b i l i t y b e n e f i t s i s a t t h e " t i m e 
o f d i s a b i l i t y . " Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410, 414, r e v den 310 
Or 71 ( 1 9 9 0 ) . I n own m o t i o n cases, on t h e o t h e r hand, t h e onset o f d i s a b i l i t y 
a l o n e does n o t t r i g g e r c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t h e payment o f tem
p o r a r y d i s a b i l i t y b e n e f i t s . C l a i m a n t must undergo s u r g e r y o r h o s p i t a l i z a t i o n 
f o r t h e worsened c o n d i t i o n b e f o r e c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o tempo
r a r y d i s a b i l i t y b e n e f i t s i s t r i g g e r e d . See ORS 6 5 6 . 2 7 8 ( 1 ) ( a ) . Inasmuch as 
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s u r g e r y o r h o s p i t a l i z a t i o n i s a p r e r e q u i s i t e t o t h e payment o f t e m p o r a r y d i s 
a b i l i t y b e n e f i t s under t h e Board's own m o t i o n a u t h o r i t y , we a r e persuaded t h a t 
t h e c r i t i c a l t i m e a t whic h c l a i m a n t be i n t h e work f o r c e i n o r d e r t o q u a l i f y f o r 
t e m p o r a r y d i s a b i l i t y b e n e f i t s i s t h e d a t e o f s u r g e r y o r h o s p i t a l i z a t i o n . I n s o 
f a r as t h e Board's p r i o r own m o t i o n o r d e r s a r e i n c o n s i s t e n t w i t h t h i s h o l d i n g , 
t h e y a r e disavowed. 

Here, i n our February 6, 1991, o r d e r , we co n c l u d e d t h a t c l a i m a n t ' s 
c u r r e n t c l a i m f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s arose f r o m t h e same o p e r a t i v e 
f a c t s w h i c h composed t h e e a r l i e r c l a i m we de n i e d by f i n a l o r d e r on A p r i l 26, 
1990. A c c o r d i n g l y , we concluded t h a t t h e c l a i m was b a r r e d by t h e " c l a i m p r e c l u 
s i o n " b r a n c h o f r e s j u d i c a t a . See Drews v. EBI Companies, 310 Or 134 ( 1 9 9 0 ) ; 
N o r t h Clackamas School D i s t v. White, 305 Or 48, m o d i f i e d 305 Or 468 ( 1 9 8 8 ) ; 
Dean v. E x o t i c Veneers, I n c . , 271 Or 188, 193 ( 1 9 7 5 ) ; L i b e r t y N o r t h w e s t I n s . 
Corp. v. B i r d , s u p r a ; Carr v. A l l i e d P l a t i n g Co., 81 Or App 306, 310 ( 1 9 8 6 ) . 

C l a i m a n t notes t h a t , p r i o r t o t h e i s s u a n c e o f o u r A p r i l 26, 1990, 
o r d e r , t h e Board o n l y r e q u e s t e d evidence o f h i s work e f f o r t s p r i o r t o o r a t t h e 
t i m e o f h i s w o r s e n i n g i n January, 1989. The Board d i d n o t r e q u e s t e v i d e n c e o f 
h i s subsequent work e f f o r t s . Claimant contends, t h e r e f o r e , t h a t t h e o p e r a t i v e 
f a c t s o f t h e e a r l i e r c l a i m s h o u l d n o t p r e c l u d e h i s c u r r e n t c l a i m . We agree. 

The number o f o p e r a t i v e f a c t s viewed as p a r t o f t h e same c l a i m 
s h o u l d be d e t e r m i n e d by p r a c t i c a l c o n s i d e r a t i o n s such as whether t h e f a c t s a r e 
r e l a t e d i n t i m e , space, o r i g i n , o r m o t i v a t i o n , whether t h e y f o r m a c o n v e n i e n t 
t r i a l u n i t , and whether t h e i r t r e a t m e n t as a u n i t conforms t o t h e p a r t i e s ' 
e x p e c t a t i o n s . Restatement (Second) o f Judgments 26 ( 1 9 8 2 ) ; see a l s o Dean v. 
E x o t i c Veneers, I n c . , supra; Carr v. A l l i e d P l a t i n g Co., s u p r a . Here, b e f o r e 
d e n y i n g c l a i m a n t ' s e a r l i e r c l a i m f o r temporary d i s a b i l i t y b e n e f i t s by f i n a l 
o r d e r on A p r i l 26, 1990, we r e q u e s t e d evidence o f h i s work e f f o r t s a t t h e t i m e 
o f h i s w o r s e n i n g o n l y . T h e r e f o r e , t h e p a r t i e s c o u l d n o t r e a s o n a b l y e x p e c t t h a t 
t h e A p r i l 26 o r d e r would p r e c l u d e a subsequent c l a i m f o r t e m p o r a r y d i s a b i l i t y 
b e n e f i t s based on ev i d e n c e o f h i s work e f f o r t s a f t e r t h e w o r s e n i n g . A c c o r d 
i n g l y , we a r e persuaded t h a t t h e c u r r e n t c l a i m does n o t a r i s e f r o m t h e same 
o p e r a t i v e f a c t s w h i c h composed t h e e a r l i e r c l a i m . The d o c t r i n e o f r e s j u d i c a t a 
does n o t a p p l y t o p r e c l u d e t h e c u r r e n t c l a i m . 

On t h e m e r i t s , we f i n d t h a t c l a i m a n t was w o r k i n g f r o m September, 
1989, t h r o u g h March, 1990. That i s s u f f i c i e n t t o pro v e t h a t c l a i m a n t i s i n t h e 
work f o r c e so as t o q u a l i f y f o r temporary d i s a b i l i t y b e n e f i t s . A d d i t i o n a l l y , we 
a r e persuaded t h a t c l a i m a n t ' s compensable i n j u r y has worsened r e q u i r i n g s u r g e r y . 
A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s t o 
commence October 16, 1990, t h e dat e he was h o s p i t a l i z e d f o r t h e s u r g e r y . The 
s e l f - i n s u r e d employer s h a l l c o n t i n u e p a y i n g t emporary t o t a l d i s a b i l i t y b e n e f i t s 
u n t i l one o f t h e f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a t i o n a r y 
and c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; (3) t h e 
a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u l a r em
p l o y m e n t ; o r (4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o 
r e t u r n t o m o d i f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t and 
c l a i m a n t f a i l s t o b e g i n such employment. Reimbursement f r o m t h e Reopened Claims 
Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, 
D i v i s i o n 45. C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e e q u a l t o 
25 p e r c e n t o f t h e a d d i t i o n a l compensation c r e a t e d by t h i s o r d e r , n o t t o exceed 
$600. When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by t h e employer p u r s u a n t t o 
OAR 438-12-055. 

Our F e b r u a r y 6, 1991, o r d e r i s abated and w i t h d r a w n . On r e c o n s i d e r 
a t i o n , we i s s u e t h i s o r d e r i n i t s s t e a d . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LYXiE L. SMITH, Claimant 
WCB Case No. 89-20618 
ORDER OF ABATEMENT 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

The Board has r e c e i v e d t h e SAIF C o r p o r a t i o n ' s m o t i o n f o r abatement and 
r e c o n s i d e r a t i o n o f o u r Order on Review d a t e d January 29, 1991. 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s abat e d and w i t h d r a w n . Claimant i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h e Board 
s h a l l t a k e t h i s m a t t e r under advisement. 

I T I S SO ORDERED. 

Feb r u a r y 28, 1991 C i t e as 43 Van N a t t a 432 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TIMOTHY D. BEARD, Claimant 

WCB Case No. 89-05535 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
Bonnie Laux ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t : ( 1 ) f o u n d he 
l a c k e d j u r i s d i c t i o n t o address c l a i m a n t ' s e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y 
c o mpensation commencing January 25, 1989, t h e SAIF C o r p o r a t i o n ' s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n , and p e n a l t i e s and a t t o r 
ney f e e s f o r an a l l e g e d l y unreasonable d e n i a l o f t h a t a g g r a v a t i o n c l a i m , and f o r 
f a i l u r e t o commence payment o f temporary d i s a b i l i t y b e n e f i t s on J a n u a r y 25, 
1989; (2) a f f i r m e d a September 16, 1988, D e t e r m i n a t i o n Order w h i c h awarded no 
unscheduled permanent p a r t i a l d i s a b i l i t y beyond t h e 30 p e r c e n t (96 degrees) p r e 
v i o u s l y awarded; (3) d e c l i n e d t o award a d d i t i o n a l t e m p o r a r y d i s a b i l i t y compensa
t i o n commencing August 25, 1988; and (4) found t h a t c l a i m a n t ' s back i n j u r y c l a i m 
was n o t p r e m a t u r e l y c l o s e d by t h e September 16, 1988, D e t e r m i n a t i o n Order. I n 
h i s b r i e f , c l a i m a n t a l s o r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l u r e 
t o pay t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s a f t e r August 12, 1988. On r e v i e w , 
t h e i s s u e s a r e j u r i s d i c t i o n , a g g r a v a t i o n , premature c l o s u r e , t e m p o r a r y t o t a l 
d i s a b i l i t y c ompensation, e x t e n t o f permanent p a r t i a l d i s a b i l i t y i n c l u d i n g perma
nent t o t a l d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and 
r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . I n a d d i t i o n , we f i n d t h a t t h e 
a g g r a v a t i o n c l a i m c u l m i n a t i n g i n t h e September 16, 1988, D e t e r m i n a t i o n Order was 
f i l e d on A p r i l 5, 1988. 

FINDING OF ULTIMATE FACT 

C l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on June 28, 1987. 

CONCLUSIONS OF LAW AND OPINION 
The R e f e r e e f o u n d t h a t c l a i m a n t ' s i n j u r y was n o n d i s a b l i n g f o r t h e f i r s t 

y e a r a f t e r h i s low back i n j u r y and, t h e r e f o r e , t h e s t a t u t o r y p e r i o d o f 
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c l a i m a n t ' s a g g r a v a t i o n r i g h t s commenced t o r u n on June 28, 1982, t h e d a t e o f t h e 
i n j u r y . A c c o r d i n g l y , t h e Referee concluded t h a t " a l l o f t h e a g g r a v a t i o n i s s u e s 
r a i s e d by c l a i m a n t " were beyond h i s j u r i s d i c t i o n . We i n t e r p r e t t h e Referee's 
language as r e f e r r i n g t o t h e i s s u e s o f t emporary d i s a b i l i t y compensation com
mencing January 25, 1989, SAIF's March 24, 1989, a g g r a v a t i o n d e n i a l , and p e n a l 
t i e s and a t t o r n e y f e e s f o r unreasonable d e n i a l o f t h a t a g g r a v a t i o n c l a i m and f o r 
f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s commencing January 25, 1989. On 
r e v i e w , c l a i m a n t argues t h a t h i s a g g r a v a t i o n r i g h t s have n o t e x p i r e d because, on 
June 8, 1984, i n a D i s p u t e d Claim S e t t l e m e n t (DCS), SAIF c o n s t r u c t i v e l y acknowl
edged t h a t c l a i m a n t ' s i n j u r y was d i s a b l i n g by p a y i n g t e m p o r a r y d i s a b i l i t y bene
f i t s and, t h e r e f o r e , t h e a g g r a v a t i o n r i g h t s s h o u l d r u n f r o m October 7, 1985, t h e 
d a t e t h e f i r s t D e t e r m i n a t i o n Order i s s u e d i n t h i s c l a i m . 

By D i s p u t e d C l a i m S e t t l e m e n t d a t e d June 8, 1984, c l a i m a n t agreed t h a t h i s 
compensable c o n d i t i o n remained n o n d i s a b l i n g . That DCS was e n t e r e d i n t o more 
t h a n one y e a r a f t e r t h e d a t e o f h i s June 1982 i n j u r y . Thus, he cannot now argue 
t h a t t h e i n j u r y was d i s a b l i n g from t h e o u t s e t . T h e r e f o r e , c l a i m a n t ' s c l a i m must 
be t r e a t e d as an a g g r a v a t i o n c l a i m under ORS 656.273, because i t i s made on t h e 
b a s i s t h a t h i s p r e v i o u s l y n o n d i s a b l i n g i n j u r y has become d i s a b l i n g more t h a n one 
y e a r a f t e r t h e d a t e o f i n j u r y . Smith v. R i d q e p i n e , I n c . , 88 Or App 147, 149 
( 1 9 8 7 ) ; Denise A. Robinson, 42 Van N a t t a 2514 ( 1 9 9 0 ) . The c r u c i a l q u e s t i o n , 
t h e n , i s d i d c l a i m a n t f i l e h i s c l a i m w i t h i n f i v e y e a r s o f June 28, 1982. 

I n h i s b r i e f , c l a i m a n t contends t h a t he f i l e d a g g r a v a t i o n c l a i m s on b o t h 
December 29, 1988 and January 25, 1989. Both o f t h e s e d a t e s a r e beyond f i v e 
y e a r s o f June 28, 1982. T h e r e f o r e , we agree w i t h t h e Referee's c o n c l u s i o n t h a t 
c l a i m a n t ' s a g g r a v a t i o n c l a i m s were not t i m e l y f i l e d . 

We a l s o agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e e x p i r a t i o n o f 
c l a i m a n t ' s a g g r a v a t i o n r i g h t s was n o t a f f e c t e d by t h e f a c t an October 7, 1985, 
D e t e r m i n a t i o n Order was wrong i n s t a t i n g t h a t t h e a g g r a v a t i o n p e r i o d began t o 
r u n on October 7, 1985. The Referee c i t e d M i l t e n b e r q e r v. Howard's Plumbing and 
SAIF, 93 Or App 475 ( 1 9 8 8 ) , f o r t h e p r o p o s i t i o n t h a t an i n c o r r e c t d a t e on a 
D e t e r m i n a t i o n Order does n o t change t h e c o r r e c t d a t e f r o m w h i c h t h e a g g r a v a t i o n 
r i g h t s r u n . C l a i m a n t contends t h a t he d e t r i m e n t a l l y r e l i e d on t h e October 7, 
1985, d a t e and, t h e r e f o r e , SAIF i s estopped from d e n y i n g t h a t t h i s was t h e d a t e 
when t h e a g g r a v a t i o n r i g h t s began t o r u n . 

A l t h o u g h t h e M i l t e n b e r q e r c o u r t d i d n o t s p e c i f i c a l l y r u l e t h a t a s t a t e m e n t 
on an a d m i n i s t r a t i v e form cannot m o d i f y t h e express language o f c o n t r o l l i n g 
s t a t u t e s , i t a f f i r m e d a Board o r d e r which so h e l d . See'Bert E. M i l t e n b e r q e r , 39 
Van N a t t a 68 ( 1 9 8 7 ) ; See A l s o M a r q a r e t t e I . S c h a f f e r - W r i q h t , 39 Van N a t t a 1113 
( 1 9 8 7 ) . F u r t h e r , on t h i s r e c o r d , we f i n d no e v i d e n c e t h a t c l a i m a n t a c t u a l l y 
r e l i e d on t h e October 7, 1985, d a t e which t h e D e t e r m i n a t i o n Order i n c o r r e c t l y 
i d e n t i f i e d as t h e d a t e f r o m which c l a i m a n t ' s a g g r a v a t i o n r i g h t s began t o r u n . 
Moreover, c l a i m a n t ' s a g g r a v a t i o n d i d n o t occur u n t i l 1988, a f t e r t h e e x p i r a t i o n 
o f h i s a g g r a v a t i o n r i g h t s . T h e r e f o r e , even i f t h e D e t e r m i n a t i o n Order had 
s t a t e d t h e c o r r e c t d a t e from which t h o s e r i g h t s r a n , c l a i m a n t ' s c l a i m w o u ld n o t 
have have been t i m e l y f i l e d . A c c o r d i n g l y , we a f f i r m t h e R e f e r e e ' s f i n d i n g t h a t 
he l a c k e d j u r i s d i c t i o n o v e r t h e i s s u e s emanating from t h e March 24, 1989, 
d e n i a l . 

We n e x t c o n s i d e r t h e Referee's r u l i n g s c o n c e r n i n g t h e September 16, 1988, 
D e t e r m i n a t i o n Order and t h e r e l a t e d a g g r a v a t i o n c l a i m . The R e f e r e e f o u n d t h a t 
c l a i m a n t was n o t e n t i t l e d t o temporary d i s a b i l i t y compensation a f t e r August 25, 
1988, t h a t h i s c l a i m was n o t p r e m a t u r e l y c l o s e d and t h a t he i s n o t e n t i t l e d t o 
permanent d i s a b i l i t y g r e a t e r t h a n t h e 30 p e r c e n t a l r e a d y awarded. I n a d d i t i o n 
t o r e q u e s t i n g r e v i e w o f t h e s e r u l i n g s , c l a i m a n t a l s o asks t h e Board t o assess a 



434 Timothy D. Beard, 43 Van N a t t a 432 (19911 

p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y 
c ompensation a f t e r August 12, 1988. 

Cl a i m a n t f i l e d h i s a g g r a v a t i o n c l a i m when, on A p r i l 5, 1988, Dr. Newby 
r e q u e s t e d t h a t c l a i m a n t ' s low back c l a i m be reopened. As we have d e t e r m i n e d 
t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s e x p i r e d on June 28, 1987, we c o n c l u d e t h a t 
t h i s c l a i m was n o t f i l e d t i m e l y . I n l i g h t o f t h e f a c t t h a t t h e a g g r a v a t i o n 
c l a i m c u l m i n a t i n g i n t h e September 16, 1988, D e t e r m i n a t i o n Order was n o t f i l e d 
w i t h i n t h e s t a t u t o r y f i v e - y e a r a g g r a v a t i o n p e r i o d , we f i n d t h a t t h e Re f e r e e 
l a c k e d j u r i s d i c t i o n o v e r t h e premature c l o s u r e , e x t e n t o f permanent d i s a b i l i t y , 
t e m p o r a r y d i s a b i l i t y compensation, p e n a l t i e s and a t t o r n e y f e e i s s u e s d i s c u s s e d 
i n t h e p r e v i o u s p a r a g r a p h . The issuance o f t h e September 16, 1988, D e t e r m i n a 
t i o n O r der, w h i c h c l o s e s a c l a i m t h a t was v o l u n t a r i l y reopened by t h e i n s u r e r 
a f t e r c l a i m a n t ' s a g g r a v a t i o n r i g h t s had r u n , does n o t g i v e t h e H e a r i n g s D i v i s i o n 
a u t h o r i t y i t w o u l d n o t o t h e r w i s e have. Moreover, t h e September 16, 1988, D e t e r 
m i n a t i o n Order i t s e l f i s i n v a l i d f o r t h e same reasons. I n s t e a d o f s e e k i n g c l a i m 
c l o s u r e f o r t h e 1988 v o l u n t a r y r e o p e n i n g t h r o u g h t h e E v a l u a t i o n S e c t i o n , t h e 
c l a i m s h o u l d be pro c e s s e d t o c l o s u r e p u r s u a n t t o "Own M o t i o n " p r o c e d u r e s . See 
OAR 438-12-055; 438-12-060. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 24, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . The Referee's j u r i s d i c t i o n a l r u l i n g r e g a r d i n g r e v i e w o f t h e 
SAIF C o r p o r a t i o n ' s March 24, 1989, a g g r a v a t i o n d e n i a l and r e l a t e d i s s u e s i s 
a f f i r m e d . The rema i n d e r o f t h e Referee's o r d e r i s r e v e r s e d . The September 16, 
1988, D e t e r m i n a t i o n Order i s s e t a s i d e as i n v a l i d . 

F e b r u a r y 28, 1991 C i t e as 43 Van N a t t a 434 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
RONALD R. BUDDENBERG, Claimant 

WCB Case No. 89-19242 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and How e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee M c W i l l i a m s ' o r d e r 
t h a t : ( 1 ) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) a f f i r m e d a 
D e t e r m i n a t i o n Order t h a t awarded no a d d i t i o n a l scheduled permanent d i s a b i l i t y 
beyond t h e 60 p e r c e n t ( 8 1 degrees) p r e v i o u s l y awarded by a Referee's o r d e r f o r 
l o s s o f use o r f u n c t i o n o f each f o o t . The i s s u e on r e v i e w i s e x t e n t o f sched
u l e d permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

We adopt t h e Referee's d i s c u s s i o n o f t h e permanent t o t a l d i s a b i l i t y i s s u e 
s u b j e c t t o t h e f o l l o w i n g s u p p l e m e n t a t i o n . 
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The R e f e r e e n o t e d t h a t c l a i m a n t ' s i n a b i l i t y t o f i n d employment i n t h e 
H a r b o r / B r o o k i n g s a r e a where he l i v e d , as opposed t o P o r t l a n d , does n o t r e n d e r 
him p e r m a n e n t l y and t o t a l l y d i s a b l e d . We agree w i t h t h a t s t a t e m e n t t o t h e ex
t e n t t h a t c l a i m a n t ' s "normal" l a b o r market i s n o t n e c e s s a r i l y c o n f i n e d t o t h e 
H a r b o r / B r o o k i n g s a r e a . However, we do n o t agree w i t h t h e f i n d i n g i n s o f a r as i t 
s u g g e s t s t h a t P o r t l a n d would be w i t h i n c l a i m a n t ' s "normal" l a b o r m a r k e t . Never
t h e l e s s , we agree w i t h t h e Referee's u l t i m a t e c o n c l u s i o n t h a t c l a i m a n t has n o t 
p r o v e n t h a t he has made re a s o n a b l e e f f o r t s t o seek s u i t a b l e and g a i n f u l employ
ment s i n c e h i s l a s t s u r g e r y o r t h a t such e f f o r t s would be f u t i l e . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

I n o r d e r f o r c l a i m a n t t o q u a l i f y f o r a permanent d i s a b i l i t y award, upon 
c l o s u r e o f h i s a g g r a v a t i o n c l a i m , he must show t h a t he has s u f f e r e d a permanent 
w o r s e n i n g o f h i s s h o u l d e r c o n d i t i o n s i n c e t h e l a s t award o r arrangement o f com
p e n s a t i o n . Stepp v. SAIF, 304 Or 375 (1987). The Referee c o n c l u d e d t h a t t h e 
May 6, 1987 D e t e r m i n a t i o n Order was t h e l a s t award o f compensation. We agree 
and adopt her r e a s o n i n g on t h i s i s s u e . 

C l a i m a n t argues t h a t t h e Referee i n c o r r e c t l y f o u n d t h a t he had n o t e x p e r i 
enced a permanent w o r s e n i n g o f h i s compensable c o n d i t i o n s i n c e t h e May 1987 
D e t e r m i n a t i o n Order. We do n o t agree w i t h c l a i m a n t ' s c h a r a c t e r i z a t i o n o f t h e 
R e f e r e e ' s o r d e r . W h i l e t h e Referee d i d conclude t h a t c l a i m a n t was e n t i t l e d t o 
no a d d i t i o n a l permanent d i s a b i l i t y , her c o n c l u s i o n was n o t p r e m i s e d upon a f i n d 
i n g t h a t c l a i m a n t ' s c o n d i t i o n had n o t p e r manently worsened. I n s t e a d , t h e Ref
e r e e c o n c l u d e d t h a t c l a i m a n t had f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o an a d d i 
t i o n a l award i n excess o f t h a t which he had p r e v i o u s l y r e c e i v e d on t h i s c l a i m , 
i . e . , 60 p e r c e n t scheduled permanent d i s a b i l i t y f o r each f o o t as awarded by a 
R e f e r e e ' s December 1982 o r d e r . We agree w i t h t h e R e f e r e e . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order, f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d , c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y 
on August 2 1 , 1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on September 
18, 1989, we a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n 
Order i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. 
A d d i t i o n a l l y , e i t h e r p a r t y may e s t a b l i s h by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
c l a i m a n t ' s d i s a b i l i t y i s more o r l e s s t h a n d e t e r m i n e d by a p p l i c a t i o n o f t h e 
s t a n d a r d s . Former ORS 656.283(7); 656.295(5). Once t h e t o t a l d i s a b i l i t y i s 
a r r i v e d a t by a p p l i c a t i o n o f t h e " s t a n d a r d s " o r by c l e a r and c o n v i n c i n g e v i 
dence, we reduce t h e award by t h e amount o f p r e v i o u s awards o f permanent d i s 
a b i l i t y made as a r e s u l t o f t h e same compensable i n j u r y . T h i s i s t r u e even 
t h o u g h t h e p r i o r awards may have been d e t e r m i n e d by a p p l i c a t i o n o f l o n g s t a n d i n g 
g u i d e l i n e s r a t h e r t h a n d i s a b i l i t y r a t i n g s t a n d a r d s adopted p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) . Gary A. Koch, 42 Van N a t t a 2777 (1 9 9 0 ) . See a l s o ORS 656.222; 
American B u i l d i n g Maintenance v. Molees, 296 Or 772 ( 1 9 8 4 ) . 

The E v a l u a t i o n S e c t i o n a s s i g n e d impairment v a l u e s o f 10 p e r c e n t b i l a t e r 
a l l y f o r c l a i m a n t ' s s u r g e r i e s , and 15 p e r c e n t b i l a t e r a l l y f o r c a l c a n e o u s d e f o r 
m i t i e s . The Referee u t i l i z e d t h e s e v a l u e s i n r e a c h i n g her c o n c l u s i o n t h a t 
c l a i m a n t was e n t i t l e d t o no a d d i t i o n a l permanent d i s a b i l i t y . N e i t h e r p a r t y has 
c o n t e s t e d t h e s e v a l u e s . A l t h o u g h t h e r e c o r d i n s u p p o r t o f t h e s e v a l u e s i s 
s p a r s e , we a c c e p t t h o s e v a l u e s f o r purposes o f d e t e r m i n i n g w h e t h e r , i n f a c t , 
c l a i m a n t ' s c u r r e n t permanent d i s a b i l i t y r a t i n g exceeds t h a t w h i c h he has p r e v i 
o u s l y r e c e i v e d as a r e s u l t o f t h e same compensable i n j u r y . I n a d d i t i o n t o t h e 
above v a l u e s , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o a 5 p e r c e n t i m p a i r m e n t v a l u e 
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f o r c h r o n i c c o n d i t i o n s l i m i t i n g r e p e t i t i v e use o f b o t h f e e t . Former OAR 436-35-
0 1 0 ( 7 ) . I n t h i s r e g a r d , c l a i m a n t c r e d i b l y t e s t i f i e d t h a t he i s f o r c e d t o p e r i 
o d i c a l l y r e s t and e l e v a t e h i s f e e t due t o p a i n and s w e l l i n g when he i s a c t i v e on 
h i s f e e t . T h i s t e s t i m o n y i s s u p p o r t e d by t h e m e d i c a l e v i d e n c e . 

For purposes o f computing c l a i m a n t ' s t o t a l d i s a b i l i t y , t h e i m p a i r m e n t 
v a l u e s l i s t e d above a r e combined, n o t added. Former OAR 436-35- 2 4 0 ( 5 ) . C l a i m 
a n t ' s b i l a t e r a l i m p a i r m e n t v a l u e s o f 10 p e r c e n t , 15 p e r c e n t , and 5 p e r c e n t a r e 
combined f o r a t o t a l v a l u e o f 28 p e r c e n t . T h e r e f o r e , c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s " i s 28 p e r c e n t . Because t h i s amount i s l e s s 
t h a n t h a t p r e v i o u s l y awarded t o c l a i m a n t , we conclude t h a t he i s e n t i t l e d t o no 
a d d i t i o n a l award under t h e " s t a n d a r d s " upon t h e most r e c e n t c l o s u r e o f h i s 
c l a i m . See Gary A. Koch, supra. 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

A l t h o u g h n o t e x p r e s s l y s t a t e d , c l a i m a n t ' s argument c o n c e r n i n g h i s e n t i t l e 
ment t o a d d i t i o n a l permanent d i s a b i l i t y c o u l d be i n t e r p r e t e d as a c o n t e n t i o n 
t h a t he has e s t a b l i s h e d , by c l e a r and c o n v i n c i n g e v i d e n c e , e n t i t l e m e n t t o a p e r 
manent d i s a b i l i t y award i n excess o f t h a t i n d i c a t e d by t h e " s t a n d a r d s . " We f i n d 
t h e r e c o r d as a whole does e s t a b l i s h t h a t c l a i m a n t s u f f e r s g r e a t e r permanent 
d i s a b i l i t y t h a n t h e 28 p e r c e n t v a l u e i n d i c a t e d by t h e " s t a n d a r d s . " However, we 
are n o t persuaded t h a t t h e r e c o r d e s t a b l i s h e s t h a t i t i s " h i g h l y p r o b a b l e " t h a t 
c l a i m a n t ' s permanent d i s a b i l i t y exceeds t h e 60 p e r c e n t v a l u e p r e v i o u s l y awarded 
t o c l a i m a n t under t h e l o n g s t a n d i n g g u i d e l i n e s . T h e r e f o r e , c l a i m a n t i s e n t i t l e d 
t o no a d d i t i o n a l award o f permanent d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 22, 1990 i s a f f i r m e d . 

F e b r u a r y 28, 1991 C i t e as 43 Van N a t t a 436 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
IRA 6. EDDIN6TON, Claimant 

WCB Case Nos. 88-14604 & 88-13382 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Norman C o l e . ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e Menashe's 
o r d e r t h a t : ( 1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s asthma c o n d i t i o n ; and (2) 
u p h e l d L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r t h e same c o n d i t i o n . SAIF does not o b j e c t t o t h e o v e r t u r n i n g o f 
i t s d e n i a l . However, i t contends t h a t t h e Referee e r r e d i n u p h o l d i n g L i b e r t y 
N o r t h w e s t ' s d e n i a l . I n h i s b r i e f on r e v i e w , c l a i m a n t r e q u e s t s a h i g h e r assessed 
f e e t h a n t h e $1,500 awarded by t h e Referee. We a f f i r m . 
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We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

Reasoning t h a t SAIF had never c l o s e d c l a i m a n t ' s 1983 c l a i m , t h e Referee 
c o n c l u d e d t h a t i t s J u l y 1988 d e n i a l was an i n v a l i d p r e c l o s u r e d e n i a l . Thus, 
SAIF's d e n i a l was s e t a s i d e and t h e c l a i m remanded f o r f u r t h e r p r o c e s s i n g . I n a s 
much as h i s d e c i s i o n was based on p r o c e d u r a l grounds, t h e Re f e r e e n o t e d t h a t t h e 
m e r i t s o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m w i t h L i b e r t y N o r t h w e s t had n o t 
been c o n s i d e r e d . Under such c i r c u m s t a n c e s , t h e Referee u p h e l d L i b e r t y Northwest's 
August 1988 d e n i a l . 

On r e v i e w , SAIF does n o t c o n t e s t t h e Referee's r e a s o n i n g i n c o n c l u d i n g t h a t 
i t s d e n i a l was improper and t h a t i t i s r e s p o n s i b l e f o r p r o c e s s i n g t h e c l a i m t o 
c l o s u r e . However, i t o b j e c t s t o t h e Referee's d e c i s i o n t o u p h o l d L i b e r t y N o r t h 
w e s t ' s d e n i a l . S p e c i f i c a l l y , SAIF contends t h a t , i f L i b e r t y N o r t h w e s t ' s d e n i a l 
s t a n d s , L i b e r t y N orthwest would f o r e v e r a v o i d r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i 
t i o n . We d i s a g r e e . 

The d e c i s i o n t o s e t a s i d e SAIF's d e n i a l has been e x p r e s s l y based on t h e im
p r o p r i e t y o f i t s d e n i a l . A l t h o u g h t h e m e r i t s o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m e x i s t i n g a t t h e t i m e o f t h e October 1988 h e a r i n g have n o t been addressed, 
L i b e r t y N o r t h w e s t ' s d e n i a l has no n e t h e l e s s been u p h e l d because i t i s n o t r e s p o n s i 
b l e f o r t h e c l a i m . The Referee's, as w e l l as o u r , d e t e r m i n a t i o n o f r e s p o n s i b i l i t y 
s o l e l y p e r t a i n s t o d i s a b i l i t y and m e d i c a l s e r v i c e s a r i s i n g f r o m t h e c l a i m as i t 
e x i s t e d a t t h e t i m e o f h e a r i n g . Such a d e t e r m i n a t i o n w i l l have n e i t h e r prospec
t i v e n o r p r e c l u s i v e e f f e c t upon t h e m e r i t s o f any subsequent c l a i m s h o u l d one 
a r i s e f o l l o w i n g c l o s u r e o f t h e SAIF c l a i m . 

We f u r t h e r d i s a g r e e w i t h SAIF's c o n t e n t i o n t h a t L i b e r t y N o r t h w e s t i s 
a b s o l v e d o f f u t u r e c l a i m p r o c e s s i n g o b l i g a t i o n s by t h i s d e c i s i o n . Should subse
quent c l a i m s a r i s e f o l l o w i n g c l o s u r e o f t h e SAIF c l a i m , whether d i r e c t l y f r o m 
c l a i m a n t o r i n d i r e c t l y from SAIF v i a OAR 436-60-180, L i b e r t y N o r t h w e s t would 
r e m a i n r e s p o n s i b l e f o r p r o c e s s i n g them.. Moreover, i n t h e e v e n t o f a d e n i a l and a 
t i m e l y h e a r i n g r e q u e s t , L i b e r t y Northwest would be r e q u i r e d t o d e f e n d i t s d e n i a l 
w i t h no p r e c l u s i v e e f f e c t from our d e c i s i o n t o d a y r e g a r d i n g t h e m e r i t s o f t h a t 
f u t u r e c l a i m . 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we agree w i t h t h e Referee t h a t a r e a s o n a b l e f e e f o r 
c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g i s $1,500, t o be p a i d by SAIF. I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by t h e r e c o r d and c l a i m a n t ' s c o u n s e l ' s s t a t e m e n t o f s e r v i c e s ) , t h e 
c o m p l e x i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e r i s k t h a t 
c o u n s e l ' s e f f o r t s may go uncompensated. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
on r e v i e w i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n 
v o l v e d , and t h e n a t u r e o f t h e p r o c e e d i n g s . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d November 23, 1988, as amended Ja n u a r y 20, 1989, 
i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an assessed 
f e e o f $500, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

F e b r u a r y 28, 1991 C i t e as 43 Van N a t t a 438 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALMER R. ENGLISH, Claimant 

WCB Case No. 89-24327 
ORDER ON REVIEW 

Bl a c k , e t a l . , Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t i n c r e a s e d c l a i m 
a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 25 
p e r c e n t (80 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 28 p e r c e n t (89.6 
d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent p a r t i a l 
d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " w i t h t h e e x c e p t i o n o f #6, w h i c h we r e 
p l a c e as f o l l o w s . 

C l a i m a n t was n o t w o r k i n g a t h e a r i n g , f o r reasons r e l a t e d t o h i s compens
a b l e i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t ' s s o l e argument on r e v i e w i s t h a t h i s a d a p t a b i l i t y f a c t o r s h o u l d 
be d e t e r m i n e d under f o r m e r OAR 436-35-310(4), r a t h e r t h a n f o r m e r OAR 436-35-
3 1 0 ( 3 ) . We agree. 

C l a i m a n t was n o t w o r k i n g a t h e a r i n g . He t e s t i f i e d t h a t he i s t r a i n e d and 
l i c e n s e d t o s e l l r e a l e s t a t e . However, due t o h i s compensable back c o n d i t i o n , 
he i s p h y s i c a l l y u n a b l e t o show p r o p e r t y w i t h s t a i r s o r uneven ground o r t o 
s t a n d l o n g enough t o p a r t i c i p a t e i n "open house" a c t i v i t i e s . T h e r e f o r e , c l a i m 
a n t cannot p e r f o r m t h e m o d i f i e d work f o r which he i s t r a i n e d . There i s no 
ev i d e n c e t o t h e c o n t r a r y . On t h i s b a s i s , we conclude t h a t c l a i m a n t i s n o t work
i n g f o r reasons r e l a t e d t o h i s compensable i n j u r y . 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l p h y s i c a l 
c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n 
j u r y . Former OAR 436-35-310(4); Donna B a r t r u f f , 42 Van N a t t a 2784, 2786 ( 1 9 9 0 ) . 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n has l i m i t e d him t o l i f t i n g no more t h a n 10 
pounds, w i t h a d d i t i o n a l r e s t r i c t i o n s on bending, t w i s t i n g , c r a w l i n g and c l i m b i n g 
l a d d e r s . Because c l a i m a n t ' s r e s i d u a l p h y s i c a l c a p a c i t y i s " s e d e n t a r y , " w i t h 
a d d i t i o n a l r e s t r i c t i o n s , t h e p r o p e r a d a p t a b i l i t y f a c t o r i s 9. Former OAR 436-
3 5 - 3 1 0 ( 4 ) . 

Inasmuch as t h e r e m a i n i n g ' v a l u e s under t h e " s t a n d a r d s " a r e n o t c o n t e s t e d 
o r i m p r o p e r l y a n a l y z e d , we adopt t h o s e v a l u e s a s s i g n e d by t h e R e f e r e e and p r o 
ceed t o t h e c a l c u l a t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y . 
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When c l a i m a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 4, t h e sum 
i s 5. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 9, t h e 
p r o d u c t i s 45. When t h a t v a l u e i s added t o c l a i m a n t ' s i m p a i r m e n t v a l u e , 13, t h e 
r e s u l t i s 58 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s p e r 
manent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 58 p e r c e n t . 

We do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e o f g r e a t e r o r l e s s e r perma
n e n t d i s a b i l i t y t h a n t h a t d e t e r m i n e d by a p p l i c a t i o n o f t h e " s t a n d a r d s . " 

ORDER 

The Referee's o r d e r d a t e d May 5, 1990 i s m o d i f i e d . I n a d d i t i o n t o t h e 
R e f e r e e ' s award and D e t e r m i n a t i o n Order award c l a i m a n t i s awarded 30 p e r c e n t (96 
degrees) unscheduled permanent d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 
58 p e r c e n t (185.6 degrees) unscheduled permanent d i s a b i l i t y f o r h i s low back 
c o n d i t i o n . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensa
t i o n c r e a t e d by t h i s o r d e r . However, t h e t o t a l a t t o r n e y f e e s awarded by t h e 
R e f e r e e and t h e Board o r d e r s s h a l l n o t exceed $3,800. 

F e b r u a r y 28, 1991 : C i t e as 43 Van N a t t a 439 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS S. JACOBSEN, Claimant 

WCB Case No. 87-16343 
ORDER ON REVIEW 

S c o t t McNutt, Claimant A t t o r n e y 
Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r , Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e H i g a s h i ' s 
o r d e r t h a t s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s a l c o h o l - r e l a t e d c o n d i t i o n . 
The i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 53 y e a r s o f age a t h e a r i n g , compensably i n j u r e d h i s low back on 
November 4, 1981, i n a l i f t i n g i n c i d e n t w h i l e employed by SAIF's i n s u r e d . He 
s u b s e q u e n t l y underwent lumbar s u r g e r y . A r e f e r e e ' s O p i n i o n and Order d a t e d 
March 5, 1984 awarded c l a i m a n t 30 p e r c e n t unscheduled permanent d i s a b i l i t y f o r 
h i s low back, and 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r h i s r i g h t l e g . 

I n 1984, c l a i m a n t began w o r k i n g as a heavy equipment o p e r a t o r f o r a d i f 
f e r e n t employer. He was o p e r a t i n g a dump t r u c k on October 4, 1985, when he 
s u f f e r e d a j a r r i n g i n c i d e n t r e s u l t i n g i n worsened low back and l e g symptoms. 
C l a i m a n t c o n t i n u e d t o work w i t h t h e new employer f o r a n o t h e r week, u n t i l October 
1 1 , 1985, when h i s j o b ended. He sub s e q u e n t l y f i l e d an a g g r a v a t i o n c l a i m w i t h 
SAIF and a "new i n j u r y " c l a i m w i t h t h e new employer. Pursuant t o a June 1986 
r e f e r e e ' s o r d e r , r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n was a s s i g n e d t o SAIF on 
an a g g r a v a t i o n t h e o r y . 

As a r e s u l t o f t h e October 1985 a g g r a v a t i o n , c l a i m a n t was u n a b l e t o r e t u r n 
t o work as a heavy equipment o p e r a t o r . He remained p h y s i c a l l y and v o c a t i o n a l l y 
c a p a b l e o f c e r t a i n medium l e v e l work i n c l u d i n g d r i v i n g some t y p e s o f t r u c k s , as 
w e l l as w o r k i n g as a p u r c h a s i n g agent o r s u p p l y c l e r k . He searched f o r employ
ment w i t h i n h i s l i m i t a t i o n s . However, o t h e r t h a n some v o l u n t e e r work f o r t h e 
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Oregon A l l T e r r a i n V e h i c l e A s s o c i a t i o n , c l a i m a n t was unemployed f r o m October-
1985 u n t i l e a r l y 1988, a t whic h t i m e he o b t a i n e d work as a f e d e r a l p u r c h a s i n g 
a g e n t . 

D u r i n g t h e l a t e s p r i n g o r e a r l y summer o f 1987, c l a i m a n t began t o consume 
one f i f t h o f w h i s k e y p e r day. H i s i n c r e a s e d a l c o h o l consumption was i n response 
t o f e e l i n g s o f f r u s t r a t i o n and d e p r e s s i o n a s s o c i a t e d w i t h h i s i n a b i l i t y t o l o c 
a t e new employment. For. a number o f ye a r s p r e v i o u s l y , he had consumed a l e s s e r , 
u n d e t e r m i n e d amount o f a l c o h o l . 

C l a i m a n t was s u b s e q u e n t l y h o s p i t a l i z e d i n J u l y 1987 f o r a c u t e p a n c r e a t i t i s 
and a l c o h o l i s m . The p a n c r e a t i t i s c o n d i t i o n was caused by e x c e s s i v e consumption 
o f a l c o h o l . F o l l o w i n g s t a b i l i z a t i o n o f h i s p a n c r e a t i t i s , he was t r e a t e d a t t h e 
VA h o s p i t a l i n Roseburg, Oregon f o r a l c o h o l dependency. By l e t t e r d a t e d A p r i l -
25, 1988, SAIF d e n i e d payment o f b e n e f i t s r e l a t e d t o c l a i m a n t ' s a l c o h o l i s m . 

C l a i m a n t d i d n o t s u f f e r from a p r e e x i s t i n g symptomatic a l c o h o l i s m c o n d i 
t i o n p r i o r t o h i s compensable 1985 a g g r a v a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

C l a i m a n t argues t h a t h i s a l c o h o l - r e l a t e d c o n d i t i o n a r o s e as a s e q u e l a o f 
h i s compensable i n j u r y and subsequent a g g r a v a t i o n . T h e r e f o r e , t r e a t m e n t f o r 
c l a i m a n t ' s a l c o h o l i s m i s compensable i f t h e i n j u r y caused i t t o become symp
t o m a t i c , o r caused a p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n t o become symptomatic 
i n t h e f o r m o f a l c o h o l i s m . Hansen v. Weyerhaeuser Company, 89 Or App 349 
(1 9 8 8 ) . The c o u r t i n Hansen concluded t h a t t h e i n j u r e d w o r k e r s u f f e r e d f r o m a 
p r e e x i s t i n g a l c o h o l i s m c o n d i t i o n . The c o u r t n o t e d i n t h i s r e g a r d t h a t c l a i m a n t 
had p r e v i o u s l y been t r e a t e d f o r a l c o h o l i s m , t h a t he had once been a c t i v e i n 
A l c o h o l i c s Anonymous, and t h a t he had p a r t i c i p a t e d i n a d i v e r s i o n program a f t e r 
b e i n g c h a r g e d w i t h d r i v i n g under t h e i n f l u e n c e . Here, by c o n t r a s t , t h e r e c o r d 
does n o t s u p p o r t such a f i n d i n g . To t h e c o n t r a r y , t h e r e i s no e v i d e n c e o f p r i o r 
t r e a t m e n t , missed work, drunk d r i v i n g charges, o r any o t h e r e v i d e n c e o f a p r e 
e x i s t i n g a l c o h o l i s m c o n d i t i o n . The o n l y evidence s u p p o r t i n g a f i n d i n g o f a p r e 
e x i s t i n g c o n d i t i o n i s a st a t e m e n t i n a r e p o r t g e n e r a t e d d u r i n g c l a i m a n t ' s h o s p i 
t a l i z a t i o n w h i c h r e f e r s t o c l a i m a n t ' s " c h r o n i c a l c o h o l i s m . " To t h e e x t e n t t h i s 
s t a t e m e n t s u g g e s t s t h a t c l a i m a n t s u f f e r e d from a l c o h o l i s m p r i o r t o h i s 1985. 
a g g r a v a t i o n , i t i s u n s u p p o r t e d elsewhere i n t h e r e c o r d . We c o n c l u d e t h a t 
c l a i m a n t d i d n o t s u f f e r from a l c o h o l i s m p r i o r t o h i s 1985 a g g r a v a t i o n and 
e n s u i n g p e r i o d o f f work. T h e r e f o r e , t h e n e x t q u e s t i o n we must address i s 
whether c l a i m a n t ' s October 1985 a g g r a v a t i o n p l a y e d a m a t e r i a l r o l e i n t h e 
development o f h i s a l c o h o l i s m . 

R e l y i n g upon t h e o p i n i o n o f Dr. M a r t i n , a c o n s u l t i n g p s y c h i a t r i s t , t h e 
Referee f o u n d a c a u s a l r e l a t i o n s h i p between t h e i n d u s t r i a l i n j u r y and c l a i m a n t ' s 
p r o b l e m o f a l c o h o l abuse. Dr. M a r t i n s t a t e d i n t h i s r e g a r d t h a t t h e r e was a 
d i r e c t r e l a t i o n s h i p between c l a i m a n t ' s October 1985 a g g r a v a t i o n and h i s m a r k e d l y 
e s c a l a t i n g a l c o h o l consumption t h e r e a f t e r . The Referee r e j e c t e d t h e c o n c l u s i o n 
o f Dr. T u r c o , an independent p s y c h i a t r i s t , who o p i n e d t h a t c l a i m a n t ' s a l c o h o l i s m 
was n o t due t o h i s compensable i n j u r y o r i t s a g g r a v a t i o n . We c o n c l u d e , however, 
t h a t w h i l e t h e i r u l t i m a t e c o n c l u s i o n s a r e s u p e r f i c i a l l y c o n t r a d i c t o r y , D rs. 
M a r t i n and Turco a c t u a l l y agree on t h e cause o f c l a i m a n t ' s i n c r e a s e d a l c o h o l 
use. I n t h i s r e g a r d , Dr. M a r t i n f i n d s t h a t c l a i m a n t ' s " e n f o r c e d l a y o f f " r e 
s u l t e d i n i n c r e a s e d discouragement, f r u s t r a t i o n and d e p r e s s i o n . S i m i l a r l y , Dr. 
Turco f o u n d t h a t " t h e t e m p o r a r y e x a c e r b a t i o n n e c e s s i t a t i n g t h e h o s p i t a l i z a t i o n 
appears t o be a s s o c i a t e d w i t h [ c l a i m a n t ' s ] b e i n g o u t o f work." 

I n t h i s r e g a r d , SAIF contends t h a t c l a i m a n t d i d n o t l e a v e h i s j o b because 
o f h i s a g g r a v a t e d back c o n d i t i o n , b u t i n s t e a d he l e f t work when t h e j o b ended 
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and he was l a i d o f f . The r e c o r d s u p p o r t s SAIF's c o n t e n t i o n . However, t h e ques
t i o n r e mains whether c l a i m a n t was o f f work t h e r e a f t e r , a t l e a s t i n m a t e r i a l 
p a r t , as a r e s u l t o f h i s i n j u r y - r e l a t e d c o n d i t i o n . I n t h i s r e g a r d , t h e 
O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d t o SAIF on October 9, 1986, t h a t c l a i m a n t was 
" g e t t i n g a l o n g s a t i s f a c t o r i l y and w o r k i n g " u n t i l h i s 1985 a g g r a v a t i o n . Since 
t h a t t i m e , c l a i m a n t had c o n t i n u e d t o e x p e r i e n c e low back symptoms. The Consul
t a n t s s u g g e s t e d t h a t c l a i m a n t c o u l d r e t u r n t o "some o t h e r o c c u p a t i o n . " They 
f u r t h e r suggested t h a t c l a i m a n t might need v o c a t i o n a l j o b placement a s s i s t a n c e , 

i 

C l a i m a n t b o t h c o o p e r a t e d w i t h v o c a t i o n a l a s s i s t a n c e and u n d e r t o o k h i s own 
j o b s e a r c h . However, he was unable f o r an extended p e r i o d o f t i m e t o l o c a t e new 
employment i n a f i e l d o t h e r t h a n t h a t he was engaged i n a t t h e t i m e o f h i s 
a g g r a v a t i o n . Under t h e s e c i r c u m s t a n c e s , c l a i m a n t has e s t a b l i s h e d t h a t he was 
o f f work i n m a t e r i a l p a r t due t o h i s aggr a v a t e d c o n d i t i o n . As n o t e d above, he 
has a l s o e s t a b l i s h e d t h a t h i s a l c o h o l i s m and r e s u l t i n g h o s p i t a l i z a t i o n i n 1987 
was due t o h i s f r u s t r a t i o n s and d e p r e s s i o n from b e i n g o u t o f work. A c c o r d i n g l y , 
c l a i m a n t has e s t a b l i s h e d a prima f a c i e compensable c l a i m . 

R e l y i n g upon t h e o p i n i o n o f Dr. Turco, SAIF a s s e r t s t h a t c l a i m a n t s h o u l d 
n e v e r t h e l e s s be d e n i e d b e n e f i t s because h i s d r i n k i n g was " v o l i t i o n a l . " ORS 
656.154 d e n i e s b e n e f i t s t o a worker i f i n j u r y r e s u l t s f r o m " t h e d e l i b e r a t e 
i n t e n t i o n o f t h e worker t o produce such i n j u r y o r d e a t h . " A c c e p t i n g arguendo 
SAIF's a s s e r t i o n t h a t c l a i m a n t ' s d r i n k i n g was v o l i t i o n a l , t h e r e i s n o n e t h e l e s s 
no e v i d e n c e s u p p o r t i n g t h e p r o p o s i t i o n t h a t he drank e x c e s s i v e l y " w i t h t h e 
d e l i b e r a t e i n t e n t i o n " o f p u t t i n g h i m s e l f i n t h e h o s p i t a l f o r p a n c r e a t i t i s . 
T h e r e f o r e , ORS 656.154 does n o t a p p l y . 

SAIF a l s o argues t h a t c l a i m a n t s h o u l d be d e n i e d b e n e f i t s p u r s u a n t t o ORS 
6 5 6 . 3 2 5 ( 2 ) . That p r o v i s i o n o p e r a t e s t o suspend t h e payment o f b e n e f i t s t o a 
wo r k e r who "commits i n s a n i t a r y o r i n j u r i o u s p r a c t i c e s w h i c h t e n d t o e i t h e r im
p e r i l o r r e t a r d r e c o v e r y o f t h e worker." ORS 656.325(2) may have some a p p l i c a 
t i o n under f a c t s such as a r e found here. However, i f we were t o f i n d t h a t 
c l a i m a n t ' s e x c e s s i v e d r i n k i n g amounted t o an i n j u r i o u s p r a c t i c e w h i c h t e n d e d t o 
r e t a r d h i s r e c o v e r y , n e v e r t h e l e s s , SAIF's r e c o u r s e under ORS 656.325(2) was t o 
seek t h e D i r e c t o r ' s a p p r o v a l t o suspend b e n e f i t s . SAIF has n o t done so. 

I n sum, we concl u d e t h a t , on t h e s e f a c t s , c l a i m a n t has e s t a b l i s h e d com
p e n s a b i l i t y o f h i s c l a i m f o r b e n e f i t s r e s u l t i n g f r o m h i s h o s p i t a l i z a t i o n i n 
1987. 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e i s $800, t o be p a i d by.SAIF. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f 
t h e i s s u e , and t h e v a l u e t o t h e i n t e r e s t i n v o l v e d t o c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d June 24, 1988 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e 
o f $800, p a y a b l e by t h e SAIF C o r p o r a t i o n . 

Board Member Howell d i s s e n t i n g . 

T h i s case i n v o l v e s c o n d i t i o n s which r e s u l t e d f r o m c l a i m a n t ' s a l c o h o l con
s u m p t i o n and w h i c h have some c a u s a l c o n n e c t i o n w i t h h i s o r i g i n a l compensable 
i n j u r y . The m a j o r i t y has f o l l o w e d t h e r e s u l t o b t a i n e d i n t h e m a j o r i t y o f 
r e p o r t e d cases. See e.g., South C a r o l i n a Dep't o f Highways & Pub Transp. v. 
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H i q q i n s , 284 S.C. 359, 326 S.E.2d 425 (Ct App 1985). However, few, i f any, 
cases have d e v e l o p e d a complete and cogent approach f o r a n a l y z i n g such cases. 1 
L a r s o n , Workmen's Compensation Law, 1 3 . 1 1 ( d ) , 3-382 ( 1 9 8 5 ) . P r o f e s s o r L a r s o n 
has d e v e l o p e d such an o v e r a l l a n a l y t i c a l framework. Because I b e l i e v e t h e Board 
s h o u l d now adopt t h a t framework, and because t h e r e s u l t would be d i f f e r e n t i n 
t h i s case i f t h a t framework was adopted, I r e s p e c t f u l l y d i s s e n t . 

L a r s o n p l a c e s subsequent consequences o f compensable i n j u r i e s i n t o two 
c a t e g o r i e s . The f i r s t such c a t e g o r y c o n s i s t s o f t h o s e i n j u r y consequences w h i c h 
a r i s e o u t o f a c t i v i t i e s p e r f o r m e d i n t h e " q u a s i - c o u r s e o f employment." L a r s o n 
s t a t e s : 

"By t h i s e x p r e s s i o n i s meant a c t i v i t i e s u n d e r t a k e n by 
t h e employee f o l l o w i n g upon h i s i n j u r y w h i c h , a l t h o u g h 
t h e y t a k e p l a c e o u t s i d e t h e t i m e and space l i m i t s o f 
t h e employment,and would n o t be c o n s i d e r e d employment 
a c t i v i t i e s f o r normal purposes, a re n e v e r t h e l e s s r e 
l a t e d t o t h e employment i n t h e sense t h a t t h e y a r e nec
e s s a r y o r r e a s o n a b l e a c t i v i t i e s t h a t would n o t have 
been u n d e r t a k e n b u t f o r t h e compensable i n j u r y . 
'Reasonable' a t t h i s p o i n t r e l a t e s n o t t o t h e method 
used, b u t t o t h e c a t e g o r y o f a c t i v i t y i t s e l f . " 1 L a r s o n , 
Workmen's Compensation Law, 1 3 . 1 1 ( d ) , 3-379 ( 1 9 8 5 ) . 

Oregon has e x p r e s s l y adopted t h e above-quoted " q u a s i - c o u r s e o f employment" 
p o r t i o n o f La r s o n ' s a n a l y t i c a l framework f o r range o f consequences cases. 
Fenton v. SAIF, 87 Or App 78, 82 (1 9 8 7 ) . 

L a r s o n ' s second c a t e g o r y o f range o f consequences cases c o n s i s t s o f cases 
i n w h i c h t h e consequences o f a compensable i n j u r y do n o t a r i s e o u t o f t h e 
" q u a s i - c o u r s e o f employment." N e i t h e r t h i s Board nor t h e c o u r t s have e x p r e s s l y 
c o n s i d e r e d , as a s e p a r a t e c l a s s , t h i s r e m a i n i n g p o r t i o n o f Larson's o v e r a l l ana
l y t i c a l a pproach. 

The s i g n i f i c a n c e o f Larson's c a t e g o r i e s i s t h a t , t a k e n t o g e t h e r , t h e y p r o 
v i d e a c o m p l e t e and r a t i o n a l b a s i s f o r d e t e r m i n i n g t h e c o m p e n s a b i l i t y o f conse
quences o f compensable i n j u r i e s . Larson's approach a l l o w s one t o d e t e r m i n e 
whether a s u f f i c i e n t c a u s a l r e l a t i o n s h i p e x i s t s between t h e o r i g i n a l , compens
a b l e i n j u r y and two f u n d a m e n t a l l y d i f f e r e n t t y p e s o f consequences. Such a com
p l e t e framework i s now l a c k i n g , s i n c e Oregon has adopted o n l y one p o r t i o n o f 
L a rson's o v e r a l l a n a l y t i c a l approach. 

I w o u l d adopt t h e remainder o f Larson's a n a l y t i c a l approach, t h a t p o r t i o n 
d e a l i n g w i t h consequences o f i n j u r i e s which do n o t a r i s e o u t o f " q u a s i - c o u r s e o f 
employment" a c t i v i t i e s , and a p p l y t h a t a n a l y s i s t o t h e p r e s e n t case. L a r s o n ' 
s t a t e s : 

"Once we r e c o g n i z e t h a t we are d e a l i n g w i t h a d u a l 
r a t h e r t h a n a s i n g l e problem, we are ready t o go on t o 
t h e n e x t t a s k , w h i c h i s t o i d e n t i f y an a p p r o p r i a t e r u l e 
on range o f consequences s e p a r a t e l y f o r each o f t h e two 
c a t e g o r i e s o f s u b s e q u e n t l y [ s i c ] a c t i v i t y . 

" I t i s s u b m i t t e d t h a t an a p p r o p r i a t e p a i r o f p r i n c i p l e s 
w o u l d be as f o l l o w s : 

"When t h e i n j u r y f o l l o w i n g t h e i n i t i a l compensable i n 
j u r y a r i s e s o u t o f a q u a s i - c o u r s e a c t i v i t y , such as a 
t r i p t o t h e d o c t o r ' s o f f i c e , t h e c l a i m o f c a u s a t i o n 
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c l a i m a n t has n o t o b j e c t e d t o t h e i n s u r e r ' s c o n t e n t i o n s w i t h i n t h e t i m e g r a n t e d 
h e r i n o u r abatement o r d e r , we have proceeded w i t h o ur r e v i e w . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

The s o l e q u e s t i o n on r e v i e w i s whether a r e f e r r a l f o r a p s y c h i a t r i c e v a l u 
a t i o n i s compensable. The Referee concluded t h a t i t was and s e t a s i d e t h e 
i n s u r e r ' s d e n i a l a c c o r d i n g l y . We d i s a g r e e . 

For h e r compensable i n j u r y , c l a i m a n t i s e n t i t l e d t o m e d i c a l s e r v i c e s " f o r 
such p e r i o d as t h e n a t u r e o f t h e i n j u r y o r t h e proc e s s o f r e c o v e r y r e q u i r e s . " 
ORS 6 5 6 . 2 4 5 ( 1 ) . C l a i m a n t c a r r i e s t h e burden o f p r o v i n g by a preponderance o f 
t h e e v i d e n c e t h a t t h e proposed t r e a t m e n t i s r e a s o n a b l e and ne c e s s a r y . West v. 
SAIF, 74 Or App 317 ( 1 9 8 5 ) . 

The d i f f i c u l t y i n t h i s case a r i s e s because i t i s u n c l e a r why t h e r e f e r r a l 
was made. Dr. Hulse, t h e t r e a t i n g p h y s i c i a n who r e q u e s t e d t h e r e f e r r a l , i s 
s i l e n t on t h e m a t t e r . Because c l a i m a n t t e s t i f i e d t h a t she was n o t i n t e r e s t e d i n 
p s y c h i a t r i c t r e a t m e n t , t h e Referee assumed t h a t t h e r e f e r r a l was made f o r an 
e v a l u a t i o n f o r p a i n management t r e a t m e n t and, under t h e c i r c u m s t a n c e s , c o n c l u d e d 
t h a t i t was r e a s o n a b l e and necessary m e d i c a l t r e a t m e n t . 

Even assuming t h a t t h e r e f e r r a l was made f o r an e v a l u a t i o n f o r p a i n man
agement, we a r e n o t persuaded t h a t a preponderance o f t h e e v i d e n c e e s t a b l i s h e s 
t h a t such t r e a t m e n t i s rea s o n a b l e and necessary. There i s no e v i d e n c e i n t h e 
r e c o r d t h a t c l a i m a n t would b e n e f i t from p a i n c e n t e r t r e a t m e n t . I f Dr. Hulse 
c o n s i d e r e d c l a i m a n t a c a n d i d a t e f o r such t r e a t m e n t , he f a i l e d t o e x p l a i n t h e 
b a s i s o f h i s o p i n i o n . Moreover, i n August and December 1989, t h e O r t h o p a e d i c 
C o n s u l t a n t s f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y and i n need o f no f u r t h e r 
t h e r a p y o r t r e a t m e n t . The Western M e d i c a l C o n s u l t a n t s reached t h e same c o n c l u 
s i o n i n F e b r u a r y 1990. Consequently, we conclude t h a t , on t h i s r e c o r d , c l a i m a n t 
has f a i l e d t o c a r r y her burden o f p r o o f t h a t a r e f e r r a l made f o r an e v a l u a t i o n 
f o r p a i n management t r e a t m e n t i s a compensable m e d i c a l s e r v i c e . 

C l a i m a n t a l s o has f a i l e d t o c a r r y her burden o f p r o o f i f Dr. Hulse r e 
f e r r e d h e r f o r t r e a t m e n t f o r a p s y c h o l o g i c a l c o n d i t i o n . I t i s u n d i s p u t e d t h a t 
c l a i m a n t s u f f e r s f r o m a p e r s o n a l i t y d i s o r d e r . However, Dr. Hulse c o n c u r r e d w i t h 
Dr. T urco's o p i n i o n t h a t c l a i m a n t ' s p s y c h o l o g i c a l problems a r e n o t r e l a t e d t o 
her compensable i n j u r y . Thus, t h e r e i s no m e d i c a l e v i d e n c e t h a t t h e i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f t h a t c o n d i t i o n , o r t h a t t h e i n j u r y a g g r a v a t e d 
t h e p r e e x i s t i n g p s y c h o l o g i c a l weakness. See Jordan v. SAIF, 86 Or App 29 
( 1 9 8 7 ) ; Jeld-Wen I n c . v. Page, 73 Or App 136 (19 8 5 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1990 i s r e v e r s e d . The i n s u r e r ' s 
d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's $1,200 a t t o r n e y f e e t o 
c l a i m a n t ' s c o u n s e l f o r s e r v i c e s a t h e a r i n g r e g a r d i n g t h e d e n i a l i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DARRELL 6. MCCLURE, Claimant 

WCB Case No. 88-16863 
ORDER ON REVIEW 

Goldberg, e t a l . , Claimant A t t o r n e y s 
David 0. Home, Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h i n c r e a s e d 
c l a i m a n t ' s u n s cheduled permanent d i s a b i l i t y award f o r a 1980 low back i n j u r y 
f r o m 10 p e r c e n t (32 d e g r e e s ) , as awarded by D e t e r m i n a t i o n Order, t o 20 p e r c e n t 
(64 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l 
i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " I n a d d i t i o n , we supplement 
w i t h t h e f o l l o w i n g f i n d i n g s . 

T h i s case a r i s e s f r o m c l a i m a n t ' s February 13, 1980 compensable low back 
i n j u r y . A D e t e r m i n a t i o n Order i s s u e d October 6, 1981, awardin g c l a i m a n t 10 p e r 
c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s 1980 i n j u r y became 
m e d i c a l l y s t a t i o n a r y p r i o r t o October 6, 1981, and has.remained m e d i c a l l y s t a 
t i o n a r y s i n c e t h a t t i m e . 

On September 18, 1986, c l a i m a n t s u s t a i n e d a second compensable low back 
i n j u r y w i t h a d i f f e r e n t employer. That c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on 
January 6, 1987, and a D e t e r m i n a t i o n Order i s s u e d October 5, 1987, a w a r d i n g 
c l a i m a n t 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . 

I n November 1987, t h e i n s u r e r f o r t h e February 1980 i n j u r y r e f e r r e d c l a i m 
a n t f o r v o c a t i o n a l t r a i n i n g . A f t e r c l a i m a n t completed an A u t h o r i z e d T r a i n i n g 
Program, h i s c l a i m was r e c l o s e d by a September 2 1 , 1989 D e t e r m i n a t i o n Order. 
Upon r e d e t e r m i n a t i o n , c l a i m a n t was awarded no a d d i t i o n a l u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 20 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h i s 1980 low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e a p p l i e d t h e " s t a n d a r d s " i n e f f e c t a t t h e t i m e t h e l a s t D e t e r 
m i n a t i o n Order (September 2 1 , 1989) i s s u e d . However, t h e d i s a b i l i t y s t a n d a r d s 
adopted by t h e D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) a p p l y o n l y t o c l a i m s 
" c l o s e d and e v a l u a t e d by t h e E v a l u a t i o n S e c t i o n . . . on and a f t e r J u l y 1 , 1988, 
where c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y on and a f t e r J a n u a r y 1 , 1988." 
See OAR 438-10-005. (Emphasis p r o v i d e d ) . Here, c l a i m a n t ' s F e b r u a r y 1980 c l a i m 
was i n i t i a l l y c l o s e d by a D e t e r m i n a t i o n Order i s s u e d i n October 1981. The c l a i m 
was reopened f o r v o c a t i o n a l a s s i s t a n c e and r e c l o s e d by a D e t e r m i n a t i o n Order 
i s s u e d i n September 1989. A l t h o u g h c l a i m a n t ' s permanent i m p a i r m e n t f r o m t h e 
1980 i n j u r y was r e c o n s i d e r e d i n a subsequent D e t e r m i n a t i o n Order i s s u e d a f t e r 
J u l y 1, 1988, c l a i m a n t has been m e d i c a l l y s t a t i o n a r y f r o m t h i s i n j u r y s i n c e 
p r i o r t o Oct o b e r 1981, when t h i s c l a i m was f i r s t c l o s e d . T h e r e f o r e , we f i n d 
t h a t c l a i m a n t ' s 1980 i n j u r y d i d n o t l a s t became m e d i c a l l y s t a t i o n a r y on o r a f t e r 
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Ja n u a r y 1, 1988. A c c o r d i n g l y , we a p p l y t h e " g u i d e l i n e s " r a t h e r t h a n t h e " s t a n d 
a r d s " i n e v a l u a t i n g c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y a t t r i b u t a b l e t o t h e 
1980 i n j u r y . 

The c r i t e r i o n f o r r a t i n g unscheduled permanent p a r t i a l d i s a b i l i t y under 
t h e g u i d e l i n e s i s t h e permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e compensable 
i n j u r y . E a r n i n g c a p a c i t y means t h e a b i l i t y t o o b t a i n and h o l d g a i n f u l employ
ment i n t h e b r o a d f i e l d o f g e n e r a l o c c u p a t i o n s , t a k i n g i n t o c o n s i d e r a t i o n such 
f a c t o r s as age, e d u c a t i o n , t r a i n i n g , s k i l l s and work e x p e r i e n c e . Former ORS 
6 5 6 . 2 1 4 ( 5 ) ; B a r r e t t v. D & H D r v w a l l , 300 Or 553, 555 ( 1 9 8 6 ) . The r u l e s f o r 
r a t i n g u n s c heduled d i s a b i l i t y a re s e t f o r t h i n f o r m e r OAR 436-65-600 e t sea. 
A l t h o u g h n o t b i n d i n g on t h e Board, see H a r w e l l v. Argonaut I n s u r a n c e Co., 296 
Or 505, 510 ( 1 9 8 4 ) , we a p p l y t h o s e r u l e s as g u i d e l i n e s . 

C l a i m a n t ' s compensable back i n j u r y r e s t r i c t s h i s a b i l i t y t o p e r f o r m work-
r e l a t e d a c t i v i t i e s such as w a l k i n g , s t a n d i n g , and l i f t i n g ; c l a i m a n t i s o n l y em
p l o y a b l e i n s e d e n t a r y and r e s t r i c t e d l i g h t l e v e l j o b s . As o f t h e d a t e o f t h e 
h e a r i n g , c l a i m a n t was 50 y e a r s o l d and p r e c l u d e d from r e t u r n i n g t o h i s p r i o r 
work. C l a i m a n t has a h i g h s c h o o l e d u c a t i o n , has completed one and o n e - h a l f 
y e a r s o f c o l l e g e , and i s s u c c e s s f u l l y w o r k i n g a t a s e d e n t a r y j o b . 

On r e v i e w , c l a i m a n t contends t h a t because he c o u l d be e a r n i n g $16.00 an 
hour p e r f o r m i n g u n r e s t r i c t e d heavy l a b o r , as compared t o $7.25 an hour t h a t he 
i s now e a r n i n g i n s e d e n t a r y work as a d r a f t s m a n , he has l o s t a t l e a s t f i f t y p e r 
c e n t o f h i s e a r n i n g c a p a c i t y . We d i s a g r e e . A l t h o u g h we c o n s i d e r wage d i f f e r e n 
t i a l , we a l s o must c o n s i d e r such f a c t o r s as access t o t h e l a b o r m a r k e t , t h e 
a b s o l u t e number o f j o b s t h a t c l a i m a n t remains capable o f p e r f o r m i n g , t h e wages 
o b t a i n a b l e i n t h o s e j o b s , and t h e l i k e . A w o r k e r ' s p o s t - i n j u r y e a r n i n g s a l one 
a r e n o t d e t e r m i n a t i v e i n a s s e s s i n g l o s s o f e a r n i n g c a p a c i t y . Jacobs v. 
L o u i s i a n a - P a c i f i c , 59 Or App 1 ( 1 9 8 2 ) ; Ford v. SAIF, 549 Or App 549 ( 1 9 7 2 ) ; 
D a n i e l Mercado-Nuno, 42 Van N a t t a 2812 ( 1 9 9 0 ) ; R i c h a r d A. Gonsalves, 42 Van 
N a t t a 1787 ( 1 9 9 0 ) . 

A f t e r c o n s i d e r i n g t h e s e f a c t o r s , a l o n g w i t h c l a i m a n t ' s p h y s i c a l l i m i t a 
t i o n s and o t h e r r e l e v a n t s o c i a l and v o c a t i o n a l f a c t o r s , we c o n c l u d e t h a t an 
award o f 30 p e r c e n t (96 degrees) unscheduled permanent d i s a b i l i t y a d e q u a t e l y and 
a p p r o p r i a t e l y compensates c l a i m a n t f o r h i s l o s s o f e a r n i n g c a p a c i t y . 

The R e f e r e e reduced c l a i m a n t ' s 30 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y award by 10 p e r c e n t as awarded f o r a s e p a r a t e compensable i n j u r y t o 
t h e same body p a r t . We concur. Former ORS 656.214(5) p r o v i d e s t h a t an i n j u r e d 
w o r k e r i s e n t i t l e d t o t h a t unscheduled permanent d i s a b i l i t y w h i c h r e s u l t s from 
t h e i n j u r y i n q u e s t i o n . However, t h e worker i s n o t e n t i t l e d t o be d o u b l y com
pe n s a t e d f o r a permanent l o s s o f e a r n i n g c a p a c i t y w h i c h would have r e s u l t e d from 
t h e i n j u r y i n q u e s t i o n , b u t which was produced by a n o t h e r a c c i d e n t and compen
s a t e d by a p r i o r award. F r e d e r i c k Fox, 43 Van N a t t a 197 ( 1 9 9 1 ) ; A l b e r t a 
M. Lakey, 43 Van N a t t a 30 ( 1 9 9 1 ) ; Mary A. Voqelaar, 42 Van N a t t a 2846 ( 1 9 9 0 ) . 
See Thomason v. SAIF. 73 Or App 319, 322 ( 1 9 8 5 ) ; Lawrence W. S c o t t , 40 Van 
N a t t a 1721 ( 1 9 8 8 ) . 

C o n s e q u e n t l y , t o a v o i d d o u b l y compensating c l a i m a n t f o r t h e same l o s s o f 
e a r n i n g c a p a c i t y , we reduce c l a i m a n t ' s t o t a l d i s a b i l i t y o f 30 p e r c e n t by t h e 10 
p e r c e n t award he r e c e i v e d f o r t h e September 1986 i n j u r y t o h i s low back. 
A c c o r d i n g l y , we c o n c l u d e t h a t a 20 p e r c e n t unscheduled permanent p a r t i a l d i s 
a b i l i t y award r e p r e s e n t s c l a i m a n t ' s permanent d i s a b i l i t y as a r e s u l t o f t h e 
F e b r u a r y 1980 i n j u r y . 

As d i s c u s s e d above, c l a i m a n t r e c e i v e d an award o f 10 p e r c e n t permanent 
d i s a b i l i t y p u r s u a n t t o a 1981 D e t e r m i n a t i o n Order under t h e 1980 c l a i m , and an 
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award o f 10 p e r c e n t permanent d i s a b i l i t y p u r s u a n t t o a 1987 D e t e r m i n a t i o n Order 
under t h e 1986 c l a i m . The Referee assumed t h a t b o t h awards were made under t h e 
1980 i n j u r y c l a i m . Consequently, he awarded c l a i m a n t an a d d i t i o n a l 10 p e r c e n t 
(32 d e grees) u n s c h e d u l e d permanent d i s a b i l i t y , f o r a t o t a l award o f 30 p e r c e n t . 
I n f a c t , t h e 10 p e r c e n t d i s a b i l i t y awarded i n 1987 was f o r c l a i m a n t ' s s e p a r a t e 
1986 i n j u r y . To d a t e , c l a i m a n t has r e c e i v e d a t o t a l o f 20 p e r c e n t u n s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e 1980 i n j u r y , n o t t h e 30 p e r c e n t assumed by t h e 
Re f e r e e . C o n s e q u e n t l y , a l t h o u g h t h e Referee c o r r e c t l y awarded an a d d i t i o n a l 10 
p e r c e n t permanent d i s a b i l i t y , t h e t o t a l award t o d a t e f o r t h e 1980 i n j u r y i s 20 
p e r c e n t , r a t h e r t h a n 30 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1990 i s a f f i r m e d . 

F e b r u a r y 28, 1991 C i t e as 43 Van N a t t a 448 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER P. MURCHIE, Claimant 

WCB Case No. 90-11882 
ORDER ON REVIEW 

Ronald M. Somers, Cla i m a n t A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t : (1) 
awarded 8 p e r c e n t (10.8 degrees) scheduled permanent d i s a b i l i t y f o r a l e f t f o o t 
i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y ; and 
(2) o r d e r e d t h e d i s a b i l i t y award t o be p a i d a t $305 p e r degree. On r e v i e w , t h e 
i s s u e a r e e x t e n t and r a t e o f scheduled permanent p a r t i a l d i s a b i l i t y . We a f f i r m 
i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's FINDINGS OF FACT. 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Permanent D i s a b i l i t y 

We d e f e r t o t h e Referee's f i n d i n g t h a t c l a i m a n t was c r e d i b l e based on h i s 
demeanor as a w i t n e s s . I n l i g h t o f t h e c r e d i b l e t e s t i m o n y by c l a i m a n t t h a t he 
can no l o n g e r r e p e t i t i v e l y p e r f o r m c e r t a i n t a s k s b o t h a t work and o f f work, we 
co n c l u d e t h a t he i s e n t i t l e d t o an award o f 5 p e r c e n t because o f c h r o n i c c o n d i 
t i o n s l i m i t i n g r e p e t i t i v e use o f h i s l e f t f o o t . Former OAR 436-35- 0 1 0 ( 7 ) . 

C l a i m a n t argues t h a t he i s e n t i t l e d t o an a d d i t i o n a l award f o r p a i n . We 
d i s a g r e e . Because c l a i m a n t ' s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order on 
December 15, 1989, t h e " s t a n d a r d s " t h a t were e f f e c t i v e January 1, 1989 a r e 
a p p l i c a b l e . U n l i k e p r e v i o u s v e r s i o n s o f t h e r u l e , f o r m e r OAR 436-35-010(2) 
a l l o w s an award f o r p a i n o n l y i f t h e p a i n r e s u l t s i n measurable i m p a i r m e n t . The 
r e c o r d h e r e does n o t s u p p o r t measurable impairment. T h e r e f o r e , we d e c l i n e t o 
make an a d d i t i o n a l award f o r p a i n . 

C o n s e q u e n t l y , we conclu d e t h a t c l a i m a n t i s e n t i t l e d t o an award o f 5 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y under t h e " s t a n d a r d s " . 
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Degree D o l l a r Amount 

449 

The R eferee concl u d e d t h a t permanent p a r t i a l d i s a b i l i t y must be p a i d a t 
$305 p e r degree. We agree. 

We have r e c e n t l y h e l d t h a t , r e g a r d l e s s o f t h e d a t e o f i n j u r y , a l l sched
u l e d permanent d i s a b i l i t y awards made on o r a f t e r May 7, 1989, must be p a i d a t 
t h e r a t e o f $305 p e r degree. A l a n G. Herron 43 Van N a t t a 267 ( 1 9 9 1 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e d o l l a r s per degree i s s u e i s $500, t o be p a i d by 
SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We f u r t h e r n o t e t h a t c l a i m a n t i s 
n o t e n t i t l e d t o h i s u n s u c c e s s f u l defense o f t h e Referee's permanent d i s a b i l i t y 
award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 25, 1990 i s m o d i f i e d i n p a r t and 
a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's award o f 8 p e r c e n t (10.8 degrees) 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , c l a i m a n t i s awarded 5 p e r c e n t (6.75 
degr e e s ) s c h e d u l e d permanent p a r t i a l d i s a b i l i t y , f o r a t o t a l o f 5 p e r c e n t t o 
d a t e f o r l o s s o f use o r f u n c t i o n o f h i s l e f t f o o t . C l a i m a n t ' s o u t - o f -
compensation a t t o r n e y f e e s h a l l be a d j u s t e d a c c o r d i n g l y . The re m a i n d e r o f t h e 
o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w , r e g a r d i n g t h e r a t e o f permanent d i s 
a b i l i t y i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $500, t o be 
p a i d by t h e SAIF C o r p o r a t i o n . 

F e b r u a r y 28, 1991 C i t e as 43 Van N a t t a 449 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY A. NAGEL, Claimant 
WCB Case No. 90-09577 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S e i f e r t ' s o r d e r 
w h i c h i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a low back 
i n j u r y f r o m 15 p e r c e n t (48 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n O rder, t o 45 
p e r c e n t (144 d e g r e e s ) . On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y . 
We r e v e r s e . 

FINDINGS OF FACT 

Cl a i m a n t was 33 yea r s o l d a t t h e t i m e o f h e a r i n g . She has 13.5 y e a r s o f 
f o r m a l e d u c a t i o n , i n c l u d i n g a h i g h s c h o o l d i p l o m a . For t h e t e n y e a r s p r e c e d i n g 
h e a r i n g , c l a i m a n t worked as an o r d e r f i l l e r (DOT # 222.487-014), SVP 3. (Ex. 
3 ) . C l a i m a n t has competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t i s a b l e t o p e r f o r m a l l b u t heavy l i f t i n g . She had n o t r e t u r n e d 
t o work a t t h e t i m e o f t h e h e a r i n g . 
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C l a i m a n t has a c h r o n i c i n j u r y - r e l a t e d c o n d i t i o n t h a t l i m i t s r e p e t i t i v e use 
o f h e r low back. 

C l a i m a n t became m e d i c a l l y s t a t i o n a r y on February 15, 1990. A D e t e r m i n a 
t i o n Order i s s u e d on A p r i l 5, 1990, awarding 15 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on F e b r u a r y 15, 
1990, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 5, 1990, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 33 y e a r s i s 0. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 13.5 y e a r s o f f o r m a l e d u c a t i o n , i n 
c l u d i n g a h i g h s c h o o l d i p l o m a , i s 0. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r purp o s e s , per
manent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n ye a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l ; was, 3, as 
an o r d e r f i l l e r (DOT # 222.487-014).. T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s 3. Former OAR 436-35-300(4). We are n o t persuaded by c l a i m a n t ' s 
argument t h a t , because some o f her d u t i e s o v e r l a p t h e d e s c r i p t i o n o f warehouse 
w o r k e r i n t h e DOT, t h a t warehouse worker i s t h e a p p r o p r i a t e SVP l e v e l . A c c o r d 
i n g t o t h e 801 t h a t t h e employer f i l l e d o u t t h r e e days a f t e r t h e i n j u r y , 
c l a i m a n t ' s o c c u p a t i o n was o r d e r f i l l e r . (Ex. 3 ) . 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s . o r h e r compensable i n j u r y / c o n d i t i o n i s de t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h e c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

Here, t h e i n s u r e r argues t h a t t h e Referee e r r e d i n a s s i g n i n g an a d a p t a b i l 
i t y v a l u e o f 8 f o r s e d e n t a r y work. We agree. 
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C l a i m a n t r e l i e s on a check-the-box c h a r t where Dr. K o e s t e r , h e r t r e a t i n g 
p h y s i c i a n , had checked t h a t c l a i m a n t c o u l d never l i f t 20 pounds and c o u l d occa
s i o n a l l y l i f t 10 pounds. However, t h a t form i s c o n t r a r y t o t h e w r i t t e n r e p o r t s 
o f Dr. K o e s t e r and o t h e r p h y s i c i a n s who have examined c l a i m a n t . 

On F e b r u a r y 10, 1989, Dr. Koester r e l e a s e d c l a i m a n t t o work w i t h t h e 
r e s t r i c t i o n t h a t she p e r f o r m no heavy l i f t i n g . I n December 1989, Dr. Koe s t e r 
r e p o r t e d t h a t c l a i m a n t was n o t c o o p e r a t i n g i n her v o c a t i o n a l r e h a b i l i t a t i o n 
c l a s s e s and had been i s s u e d w a r n i n g s . Dr. H o l l a n d , a p s y c h i a t r i s t ' , examined 
c l a i m a n t and n o t e d t h a t , a l t h o u g h she was i n her s i x t e e n t h month o f d i s a b l e m e n t , 
t h e r e was n o t one o b j e c t i v e l y demonstrable p h y s i c a l f i n d i n g i n her m e d i c a l 
r e c o r d . (See Exs. 4, 5 ) . He recommended t h a t her c l a i m be c l o s e d as q u i c k l y as 
p o s s i b l e . (Ex. 15-16, 1 9 ) . He a l s o n o t e d t h a t c l a i m a n t was i n some c o n f l i c t 
w i t h h e r s u p e r v i s o r a t t h e t i m e o f her i n j u r y . (Ex. 15-17). Dr. K o e s t e r con
c u r r e d w i t h Dr. H o l l a n d . 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f her compensable i n j u r y and no 
o f f e r o f employment has been made. However, we a r e n o t persuaded by Dr. 
K o e s t e r ' s check-the-box form c o n c e r n i n g c l a i m a n t ' s p h y s i c a l c a p a c i t y . A f t e r a 
r e v i e w o f a l l o f t h e m e d i c a l e v i d e n c e , we conclude t h a t c l a i m a n t has f a i l e d t o 
p r o v e t h a t she i s p r e c l u d e d from more t h a n heavy l i f t i n g . T hat l i m i t a t i o n 
p l a c e s h e r p h y s i c a l c a p a c i t y i n t h e medium c a t e g o r y . T h e r e f o r e , t h e a p p r o p r i a t e 
a d a p t a b i l i t y v a l u e i s 1. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( b ) . 

I m p a i r m e n t 

The p h y s i c i a n s ' r e p o r t s and t e s t s i n d i c a t e no l o s s o f range o f m o t i o n nor 
any o t h e r s p i n a l f i n d i n g s upon which t o make an award o f permanent i m p a i r m e n t . 
However, we f i n d t h a t c l a i m a n t s u f f e r s from a c h r o n i c c o n d i t i o n t h a t l i m i t s 
r e p e t i t i v e use o f her back. Former OAR 436-35-320(4). A c c o r d i n g l y , c l a i m a n t i s 
e n t i t l e d t o an impairment r a t i n g o f 5 p e r c e n t . 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e , 0, i s added t o her e d u c a t i o n v a l u e , 3, t h e sum i s 3. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 1 , t h e p r o d u c t i s 3. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 5, t h e r e s u l t i s 
8 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

Here, t h e r e c o r d f a i l s t o e s t a b l i s h t h a t c l a i m a n t s u f f e r s i n j u r y - r e l a t e d 
permanent d i s a b i l i t y i n excess o f t h a t awarded under t h e s t a n d a r d s . T h e r e f o r e , 
we do n o t f i n d c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t s u f f e r s more t h a n 8 
p e r c e n t u n s cheduled permanent d i s a b i l i t y . However, because t h e i n s u r e r d i d n o t 
r e q u e s t r e d u c t i o n o f t h e award made by D e t e r m i n a t i o n Order, we a f f i r m t h a t 
award. 

ORDER 

The Referee's o r d e r d a t e d August 9, 1990 i s r e v e r s e d . The award made by 
t h e D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
PETER O. ODIGHIZUWA, Claimant 

WCB Case Nos. 89-11253 & 89-11254 
ORDER ON RECONSIDERATION 

Goldberg & Mechanic, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t e d r e c o n s i d e r a t i o n o f t h o s e p o r t i o n s o f 
our Order on Review whi c h assessed a p e n a l t y and a t t o r n e y f e e f o r an unr e a s o n 
a b l e d e n i a l . On F e b r u a r y 14, 1991, we abated our o r d e r t o g i v e c l a i m a n t an 
o p p o r t u n i t y t o respo n d and t o g i v e us an o p p o r t u n i t y t o r e c o n s i d e r . C l a i m a n t 
has now responded. On r e c o n s i d e r a t i o n , we adhere t o our o r d e r w i t h the- f o l l o w 
i n g c l a r i f i c a t i o n . 

The g i s t o f t h i s case i s t h a t under c l a i m a n t ' s v e r s i o n o f t h e e v e n t s i n 
q u e s t i o n , he s u s t a i n e d a compensable i n j u r y ; under h i s s u p e r v i s o r s ' v e r s i o n o f 
t h e e v e n t s i n q u e s t i o n , t h e i n j u r y i s n o t compensable. The R e f e r e e , i n h i s 
o r d e r , acknowledged t h a t t h e case had t o be r e s o l v e d based on c r e d i b i l i t y . He 
s p e c i f i c a l l y f o u n d c l a i m a n t c r e d i b l e based on c l a i m a n t ' s demeanor. I n c o n t r a s t , 
he f o u n d t h e s u p e r v i s o r s n o t c r e d i b l e . I n o t h e r words, he foun d t h a t t h e super
v i s o r s were l y i n g and c l a i m a n t was t e l l i n g t h e t r u t h . 

The d e n i a l was based on t h e s u p e r v i s o r s ' v e r s i o n o f t h e f a c t s . Because 
t h e s u p e r v i s o r s were n o t t e l l i n g t h e t r u t h , t h e r e was no r e a s o n a b l e b a s i s f o r 
t h e d e n i a l . As t h e C o u r t o f Appeals r e c e n t l y s a i d o f an a t t o r n e y who was t h e 
employer's a g e n t : 

"Employer contends t h a t i t had a l e g i t i m a t e d o u b t , 
because i t r e l i e d ' o n t h e a d v i c e o f c o u n s e l . We 
d i s a g r e e . Employer's a t t o r n e y i s i t s agent, and 
employer, as p r i n c i p a l , cannot h i d e b e h i n d t h e i n 
c o r r e c t a d v i c e o f i t s agent." I n t e r n a t i o n a l Paper 
Company v. H u n t l e y , 106 Or App 107 (1 9 9 1 ) . 

S i m i l a r l y , t h e employer must be charged w i t h t h e a c t i o n s o f i t s agents : 

who were c l a i m a n t ' s s u p e r v i s o r s and who, presumably, knew t h a t t h e c l a i m was 
compensable. • 

As amended, we hereby adhere t o and r e p u b l i s h our o r d e r o f F e b r u a r y 4, 
1991. Appeal r i g h t s s h a l l r u n from t h e dat e o f t h i s o r d e r . 

I T I S SO ORDERED. 

Feb r u a r y 28, 1991 ; C i t e as 43 Van N a t t a 452 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MILTON PORTER, JR., Claimant 

WCB Case No. 89-23281 
ORDER ON REVIEW 

Goldb e r g & Mechanic, Cl a i m a n t A t t o r n e y s 
D a r y l l E. K l e i n , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Crumme's o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order which awarded no unscheduled permanent d i s a b i l i t y 
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f o r a back i n j u r y beyond t h e 40 p e r c e n t (128 degrees) awarded by a p r i o r D e t e r 
m i n a t i o n Order and S t i p u l a t i o n . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i r f g c o r r e c t i o n . 
The n e x t t o t h e l a s t sentence i n F i n d i n g o f Fact 12 s h o u l d r e a d : " C l a i m a n t 
u s u a l l y works two t o t h r e e hours per day, f i v e t o s i x days p e r week, c o l l e c t i n g 
and s e l l i n g r e c y c l a b l e c a r d b o a r d and earns between $16 and $20 a day." 

CONCLUSIONS OF LAW AND OPINION 

The Referee r a t e d c l a i m a n t ' s d i s a b i l i t y under t h e s t a n d a r d s f o r t h e e v a l u 
a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
He c o n c l u d e d t h a t c l a i m a n t i s e n t i t l e d t o 28 p e r c e n t unscheduled permanent d i s 
a b i l i t y under t h e " s t a n d a r d s . " Because c l a i m a n t had a l r e a d y r e c e i v e d awards 
t o t a l l i n g 40 p e r c e n t i n t h i s c l a i m , he a f f i r m e d a D e t e r m i n a t i o n Order awarding 
no a d d i t i o n a l permanent d i s a b i l i t y . N e i t h e r p a r t y c h a l l e n g e s t h e Referee's c a l 
c u l a t i o n under t h e " s t a n d a r d s . " T h e r e f o r e , we assume i t i s c o r r e c t . N e v e r t h e 
l e s s , each p a r t y r a i s e s i s s u e s about c l a i m a n t ' s e n t i t l e m e n t g i v e n t h e 28 p e r c e n t 
a l l o w a b l e under t h e " s t a n d a r d s . " We address t h e i s s u e s s e r i a l l y . 

A p p l i c a b i l i t y o f t h e "Standards" 

C l a i m a n t contends t h a t t h e " s t a n d a r d s " s h o u l d n o t be a p p l i e d t o h i s c l a i m 
because i t was n o t f i r s t c l o s e d a f t e r J u l y 1, 1988. I n s t e a d , c l a i m a n t argues 
t h a t t h e g u i d e l i n e s s e t f o r t h i n former OAR 436-30-380 e t sea, s h o u l d be 
a p p l i e d . 

We d i s a g r e e . As t h e Referee n o t e d , i f a c l a i m a n t became m e d i c a l l y s t a 
t i o n a r y a f t e r January 1, 1988, and h i s o r her c l a i m was c l o s e d on o r a f t e r J u l y 
1, 1988, a subsequent d e t e r m i n a t i o n by a r e f e r e e o r t h e Board o f t h e c l a i m a n t ' s 
permanent p a r t i a l d i s a b i l i t y must be made p u r s u a n t t o " t h e s t a n d a r d s . " OAR 438-
10-005 and M i c h e l l e G r i f f i t h . 40 Van N a t t a 2086 ( 1 9 8 8 ) . 

The d i s p o s i t i v e d a t e i s when c l a i m a n t l a s t became m e d i c a l l y s t a t i o n a r y and 
t h e c l a i m was l a s t c l o s e d , n o t when t h e c l a i m was f i r s t c l o s e d . See Susannah 
Rateau, 43 Van N a t t a 135 ( 1 9 9 1 ) ; Wade A. Webster, 42 Van N a t t a 1707 ( 1 9 9 0 ) . 
C l a i m a n t ' s c o n d i t i o n l a s t became m e d i c a l l y s t a t i o n a r y on September 2 1 , 1989, and 
h i s c l a i m was l a s t c l o s e d by D e t e r m i n a t i o n Order on October 23, 1989. Thus, t h e 
Re f e r e e p r o p e r l y r a t e d c l a i m a n t ' s d i s a b i l i t y under t h e " s t a n d a r d s . " 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by t h e c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d 
a r d s . " Former ORS 656.283(7) and 656.295(5). 

The R e f e r e e f o u n d t h a t c l a i m a n t had n o t e s t a b l i s h e d by c l e a r and c o n v i n c 
i n g e v i d e n c e t h a t h i s d i s a b i l i t y i s g r e a t e r t h a n t h a t i n d i c a t e d by a p p l i c a t i o n 
o f t h e s t a n d a r d s . We d i s a g r e e . 

C l a i m a n t r e c e i v e d t h e f o l l o w i n g v a l u e s under t h e " s t a n d a r d s : " age (+1 f o r 
w o r k e r s 40 y e a r s and o l d e r ) ; f o r m a l e d u c a t i o n (+1 f o r no h i g h s c h o o l d i p l o m a / 
GED); SVP ( + 3 ) ; t r a i n i n g ( + 1 ) ; a d a p t a b i l i t y ( + 2 . 5 ) ; and i m p a i r m e n t ( + 1 3 ) . The 
2.5 a d a p t a b i l i t y v a l u e was based on c l a i m a n t ' s r e t u r n t o m o d i f i e d l i g h t work, 
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r e c y c l i n g c a r d b o a r d 10 t o 18 hours each week, whereas h i s j o b a t i n j u r y i n v o l v e d 
heavy work. Former OAR 436-35-310(3). 

C l a i m a n t a s s e r t s h i s r a c e i s one o f t h e f a c t o r s t h a t p l a c e s him o u t s i d e 
t h e " s t a n d a r d s , " b u t he p r e s e n t s no evidence i n s u p p o r t o f h i s a s s e r t i o n . How
e v e r , t h e " s t a n d a r d s " do n o t a d e q u a t e l y c o n s i d e r t h e f a c t t h a t a l l o f c l a i m a n t ' s 
p r i o r work e x p e r i e n c e i s i n heavy work he can no l o n g e r p e r f o r m . Nor do t h e 
" s t a n d a r d s " a d e q u a t e l y c o n s i d e r t h e f a c t t h e m o d i f i e d work, t o w h i c h c l a i m a n t 
has r e t u r n e d , i s work he c r e a t e d f o r h i m s e l f , f o r l e s s t h a n 20 hours p e r week, 
r a t h e r t h a n g a i n f u l employment w i t h i n t h e meaning o f f o r m e r ORS 6 5 6 . 2 1 4 ( 5 ) . 
C o n s i d e r i n g c l a i m a n t ' s t o t a l p r e c l u s i o n from h i s p e r f o r m i n g p r i o r work a c t i v i 
t i e s , h i s l a c k o f t r a n s f e r a b l e s k i l l s , h i s age o f 54 y e a r s and h i s s i x t h grade 
e d u c a t i o n w i t h t h i r d grade r e a d i n g a b i l i t y , we f i n d t h e e v i d e n c e c l e a r and 
c o n v i n c i n g . 

We f i n d t h e e v i d e n c e c l e a r and c o n v i n c i n g — t h a t i s , h i g h l y p e r s u a s i v e , 
f r e e f r o m c o n f u s i o n and d i s t i n c t — t h a t c l a i m a n t s u f f e r s 50 p e r c e n t permanent 
l o s s o f e a r n i n g c a p a c i t y due t o h i s compensable i n j u r y . See R i l e v H i l l G e n e r a l 
C o n t r a c t o r Corp., 303 Or 390, 407 ( 1 9 8 7 ) . 

R e d u c t i o n o f C u r r e n t Award Due t o P r i o r Awards 

The i n s u r e r argues t h a t i f c l a i m a n t i s awarded a d d i t i o n a l permanent p a r 
t i a l d i s a b i l i t y beyond t h a t awarded by t h e Referee, t h e n c l a i m a n t ' s p r i o r awards 
f o r s e p a r a t e 1975 and 1978 i n j u r i e s s h o u l d be c o n s i d e r e d . We d i s a g r e e . There 
i s no e v i d e n c e o f such p r i o r awards i n t h e r e c o r d . F u r t h e r m o r e , even i f t h e r e 
were e v i d e n c e o f such p r i o r awards, i m m e d i a t e l y p r i o r t o h i s August 1985 i n j u r y 
c l a i m a n t had r e t u r n e d t o heavy work. The s i g n i f i c a n c e o f any p r i o r award under 
ORS 656.222 i s a c c o r d i n g l y reduced. 

The r e c o r d does e s t a b l i s h t h a t c l a i m a n t has r e c e i v e d p r i o r awards i n t h i s 
c l a i m . C l a i m a n t argues t h a t any a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y s h o u l d 
n o t be a r i t h m e t i c a l l y reduced by t h e 40 p e r c e n t w h i c h has been awarded f o r t h i s 
i n j u r y , b e f o r e t h e s t a n d a r d s became a p p l i c a b l e . We d i s a g r e e . I n s u p p o r t o f h i s 
argument, c l a i m a n t c i t e s Ronald J. James, 41 Van N a t t a 561 ( 1 9 8 9 ) , Cascade 
R o l l i n g M i l l s v. M a d r i l . 57 Or App 398 ( 1 9 8 2 ) , and Norbv v. SAIF, 303 Or 536 
( 1 9 8 7 ) . However, t h e s e cases are i n a p p o s i t e because t h e y i n v o l v e p r i o r awards 
f o r s e p a r a t e i n j u r i e s and i n t e r p r e t ORS 656.222. 

Here, c l a i m a n t has an accepted a g g r a v a t i o n c l a i m i n v o l v i n g t h e same com
pen s a b l e i n j u r y f o r w h i c h he has r e c e i v e d a t o t a l o f 40 p e r c e n t u n s c h e d u l e d p e r 
manent d i s a b i l i t y . I n such cases, we reduce t h e t o t a l d i s a b i l i t y by t h e amount 
o f p r e v i o u s awards o f permanent d i s a b i l i t y made as a r e s u l t o f t h e same compens
a b l e i n j u r y , even t h o u g h t h e p r i o r awards may have been d e t e r m i n e d by a p p l i c a 
t i o n o f g u i d e l i n e s r a t h e r t h a n " s t a n d a r d s " . See Gary A. Koch, 42 Van N a t t a 
2777, 2778 ( 1 9 9 0 ) . T h e r e f o r e , we reduce c l a i m a n t ' s t o t a l i m p a i r m e n t o f 50 p e r 
c e n t under t h e " s t a n d a r d s " by h i s p r e v i o u s awards t o t a l i n g 40 p e r c e n t , l e a v i n g 
c l a i m a n t e n t i t l e d t o an a d d i t i o n a l 10 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . I n a d d i t i o n t o c l a i m a n t ' s p r i o r awards o f 40 p e r c e n t (128 d egrees) 
un s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded 10 p e r c e n t (32 d e g r e e s ) , 
g i v i n g him a t o t a l award t o d a t e o f 50 percent. (160 degrees) f o r h i s l o w e r back 
c o n d i t i o n . The r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r 
ney i s awarded 25 p e r c e n t o f t h e a d d i t i o n a l compensation g r a n t e d by t h i s o r d e r , 
n o t t o exceed $3,800, t o be p a i d d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
CLANCY WHITTEN, Claimant 
WCB Case No. 89-23237 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e D a v i s ' 
o r d e r t h a t : (1) awarded c l a i m a n t i n t e r i m compensation f r o m September 14, 1989 
t o December 5, 1989; (2) assessed a p e n a l t y and a t t o r n e y f o r f a i l u r e t o pay 
i n t e r i m compensation; and (3) assessed a p e n a l t y and a t t o r n e y f e e f o r an 
a l l e g e d l y u n t i m e l y d e n i a l . On r e v i e w , t h e i s s u e s a r e i n t e r i m compensation, 
p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t , r e v e r s e i n p a r t and m o d i f y i n 
p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT". 

CONCLUSIONS OF LAW AND OPINION 

I n t e r i m Compensation 

We agree w i t h t h e Referee t h a t t h e employer must be on n o t i c e o r have 
knowledge o f a c l a i m b e f o r e i t has t h e d u t y t o pay i n t e r i m compensation. 1 The 
Re f e r e e c o n c l u d e d t h a t t h e f i r s t q u e s t i o n t o be answered was when SAIF r e c e i v e d 
n o t i c e t h a t c l a i m a n t was making a c l a i m . The Referee fo u n d t h a t a September 14, 
1989 l e t t e r f r o m c l a i m a n t ' s a t t o r n e y t o SAIF was a c l a i m . The Re f e r e e t h e n con
c l u d e d t h a t because t h e l e t t e r was m a i l e d , t h e p r e s u m p t i o n o f d e l i v e r y e x i s t s i n 
t h i s case so t h a t September 14, 1989 i s t h e d a t e o f n o t i c e t o SAIF. We d i s a g r e e . 

Counsel f o r c l a i m a n t w r o t e a l e t t e r t o SAIF and i t i s d a t e d September 14, 
1989. That l e t t e r s t a t e s t h a t c l a i m a n t "hereby f i l e s an o c c u p a t i o n a l d i s e a s e 
c l a i m . . . " SAIF d e n i e s r e c e i p t o f t h e l e t t e r b e f o r e November 20, 1989. A 
l e t t e r d u l y d i r e c t e d and m a i l e d i s presumed r e c e i v e d i n t h e r e g u l a r c o urse o f 
t h e m a i l . ORS 40.135 (1) ( q ) . Here, t h e o n l y e v i d e n c e f r o m w h i c h we can d e t e r 
mine i f o r when SAIF r e c e i v e d c l a i m a n t ' s a t t o r n e y ' s l e t t e r i s t h e d a t e stamp on 
t h a t l e t t e r o f November 20, 1989. Claimant has n o t e s t a b l i s h e d when t h e l e t t e r 
was m a i l e d i n o r d e r t o be a b l e t o t a k e advantage o f t h e a f o r e m e n t i o n e d presump
t i o n . C l a i m a n t has n o t s u b m i t t e d an a f f i d a v i t o f m a i l i n g nor o f f e r e d t e s t i m o n y 
r e g a r d i n g t h e d a t e o f m a i l i n g . The c o u r t has a l r e a d y h e l d t h a t t h e r e i s no p r e 
s u m p t i o n t h a t a l e t t e r i s m a i l e d on t h e day i t i s d a t e d o r on t h e day i t was 
w r i t t e n . Madewell v. S a l v a t i o n Army, 49 Or App 713 ( 1 9 8 0 ) . Thus, we c o n c l u d e , 
a bsent t h i s p r e s u m p t i o n , t h a t SAIF had n o t i c e o f c l a i m a n t ' s c l a i m on November 
20, 1989. 

The n e x t q u e s t i o n i s whether t h e n o t i c e sent by c l a i m a n t ' s a t t o r n e y s a t i s 
f i e s t h e r e q u i r e m e n t s o f t h e law t o t r i g g e r SAIF's d u t y t o pay i n t e r i m compensa
t i o n . The i n s u r e r must b e g i n p a y i n g temporary d i s a b i l i t y b e n e f i t s no l a t e r t h a n 
t h e 1 4 t h day a f t e r t h e s u b j e c t employer has n o t i c e o r knowledge t h a t t h e 
c l a i m a n t has l e f t work due t o t h e i n d u s t r i a l c l a i m . Bono v. SAIF, 298 Or 405 
( 1 9 8 4 ) . Under t h e c i r c u m s t a n c e s o f t h i s case, we conclu d e t h a t c l a i m a n t ' s 
a t t o r n e y ' s l e t t e r d a t e d September 14, 1989 and r e c e i v e d by SAIF on November 20, 
1989 i s s u f f i c i e n t m e d i c a l v e r i f i c a t i o n t o t r i g g e r SAIF's d u t y t o pay i n t e r i m * 
c o mpensation. That l e t t e r i n f o r m e d SAIF t h a t c l a i m a n t ' s t r e a t i n g p h y s i c i a n had 
r e s t r i c t e d c l a i m a n t t o m o d i f i e d work as a r e s u l t o f an e x a c e r b a t i o n o f h i s back 
c o n d i t i o n w h i l e w o r k i n g f o r SAIF's i n s u r e d i n May 1989. SAIF must e i t h e r deny 
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o r commence payments w i t h 14 days from t h a t n o t i c e . I n t h i s case, t h e f i r s t 
payment was due December 4, 1989 and SAIF n e i t h e r d e n i e d t h e c l a i m n o r commenced 
payment on t h a t d a t e . C l a i m a n t i s e n t i t l e d t o i n t e r i m compensation f r o m Novem
ber 20, 1989 t o t h e d a t e o f d e n i a l . 

P e n a l t y and A t t o r n e y Fees 

Because no payment o f i n t e r i m compensation was made on t h e due d a t e and 
t h e r e c o r d c o n t a i n s no e x p l a n a t i o n by SAIF f o r i t s f a i l u r e t o make t h e payment, 
we f i n d t h i s f a i l u r e t o pay t o be unreasonable. T h e r e f o r e , we agree w i t h t h e 
R e f e r e e t h a t c l a i m a n t i s e n t i t l e d t o a p e n a l t y . Counsel f o r c l a i m a n t i s e n t i 
t l e d t o a r e a s o n a b l e f e e on t h a t i s s u e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 4 3 8 - 1 5 - 0 1 0 ( 4 ) , we a f f i r m t h e Referee's award o f $300. I n r e a c h i n g t h i s 
c o n c l u s i o n , we have c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e as r e p r e s e n t e d by 
t h e r e c o r d , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

The i n s u r e r has 60 days from t h e d a t e o f n o t i c e o f t h e c l a i m w i t h i n w h i c h 
t o a c c e p t o r deny. ORS 656.262 ( 6 ) . Since we have found t h a t SAIF had n o t i c e 
o f c l a i m a n t ' s c l a i m on November 20, 1989, an acceptance o r d e n i a l was due w i t h i n 
60 days o f t h a t d a t e . The December 5, 1989 d e n i a l was t i m e l y . Because we f i n d 
t h e d e n i a l t i m e l y , t h e i s s u e o f p e n a l t i e s and a t t o r n e y f e e s f o r u n t i m e l y d e n i a l 
i s moot. C o n s e q u e n t l y , we r e v e r s e t h e Referee's assessment o f a 10 p e r c e n t 
p e n a l t y and $300 a t t o r n e y f e e on t h i s b a s i s . 

ORDER 

The R e f e r e e ' s May 2 1 , 1990 o r d e r , as amended on May 29, 1990, i s r e v e r s e d 
i n p a r t , m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . Those p a r t s o f t h e R e f e r e e ' s 
o r d e r a s s e s s i n g a 10 p e r c e n t p e n a l t y and a $300 a t t o r n e y f e e f o r a l a t e d e n i a l 
a r e r e v e r s e d . That p a r t o f t h e Referee's o r d e r awarding i n t e r i m compensation i s 
m o d i f i e d t o award i n t e r i m compensation from November 20, 1989 t o t h e d a t e o f t h e 
SAIF C o r p o r a t i o n ' s d e n i a l . The 15 p e r c e n t p e n a l t y assessed by t h e R e f e r e e f o r 
f a i l u r e t o pay i n t e r i m compensation w i l l be a d j u s t e d a c c o r d i n g l y . C l a i m a n t ' s 
a t t o r n e y f e e as awarded by t h e Referee, payable from t h i s i n t e r i m compensation 
award, s h a l l be a d j u s t e d a c c o r d i n g l y . The r e s t o f t h e Referee's o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JOSE R. VALDEZ, C l a i m a n t 
WCB Case No. 89-04510 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

David L i l l i g ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mulder's o r d e r t h a t i n c r e a s e d c l a i m 
a n t ' s s c h e d u l e d permanent d i s a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e 
r i g h t arm f r o m 20 p e r c e n t (38.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, 
t o 30 p e r c e n t (57.6 d e g r e e s ) . On r e v i e w , t h e s o l e i s s u e i s e x t e n t o f scheduled 
permanent p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s " w i t h t h e e x c e p t i o n o f t h e l a s t 
p a r a g r a p h o f t h o s e f i n d i n g s . 

FINDING OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 31 p e r c e n t l o s s o f use o r f u n c t i o n as a r e s u l t o f 
h i s r i g h t arm i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The Referee f o u n d t h a t c l a i m a n t has s u f f e r e d a 30 p e r c e n t l o s s o f use o f 
t h e r i g h t arm. I n so d o i n g , he i n d i c a t e d t h a t t h e 30 p e r c e n t s c h e d u l e d d i s a b i l 
i t y award was made p u r s u a n t t o h i s a u t h o r i t y t o make an award o u t s i d e t h e s t a n 
d a r d s when t h e r e i s c l e a r and c o n v i n c i n g evidence o f a g r e a t e r ( o r l e s s e r ) l o s s 
t h a n i s i n d i c a t e d by t h e s t a n d a r d s . On r e v i e w , c l a i m a n t seeks a g r e a t e r award. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y on August 3 1 , 1988; h i s c l a i m was c l o s e d 
by a November 7, 1988 D e t e r m i n a t i o n Order. 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e D i r e c t o r , p u r 
s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283 ( 7 ) . S p e c i f i c a l l y , we a p p l y t h e 
v e r s i o n o f fo r m e r OAR 436-35-001 e t sea, e f f e c t i v e J u l y 1, 1988 as amended by 
t e m p o r a r y r u l e s e f f e c t i v e August 19, 1988, t h e r u l e s i n e f f e c t a t t h e t i m e o f 
t h e November 7, 1988 D e t e r m i n a t i o n Order. 

The most c u r r e n t m e d i c a l r e p o r t i s Dr. Soot's r e p o r t f o l l o w i n g h i s May 3, 
1989 e x a m i n a t i o n o f c l a i m a n t . Dr. Soot r e p o r t e d t h a t c l a i m a n t ' s elbow f l e x e d t o 
135 degrees. C l a i m a n t i s t h e r e f o r e e n t i t l e d t o 4 p e r c e n t f o r l o s s o f f l e x i o n . 
Former OAR 436-35-100(1). 

I n h i s March 17, 1989 c h a r t n o t e , Dr. Soot r e p o r t e d t h a t c l a i m a n t ' s r i g h t 
hand s t r e n g t h was n o t i c e a b l y d i m i n i s h e d . I n h i s May 1989 r e p o r t , Dr. Soot 
s t a t e d t h a t t h i s was caused by l o s s o f s t r e n g t h i n t h e r i g h t elbow due t o muscu
l a r a v u l s i o n . Soot o p i n e d t h a t c l a i m a n t would l o s e 40 p e r c e n t o f t h e s t r e n g t h 
i n h i s elbow. The l o s s o f g r i p s t r e n g t h i s caused by a l o s s o f elbow s t r e n g t h 
w h i c h i n t u r n i s caused by " l o s s o f c o n t i n u i t y o f t h e b i c e p s t e n d o n and t h e i n 
j u r y t o t h e b r a c h i a l i s muscle." Consequently, we f i n d t h a t t h e 40 p e r c e n t l o s s 
o f g r i p s t r e n g t h i s due t o a n a t o m i c a l changes i n t h e f o r e a r m . T h e r e f o r e , c l a i m 
a n t i s e n t i t l e d t o an impairment v a l u e o f 20 p e r c e n t . Former OAR 436-35-
1 1 0 ( 3 ) ( d ) . 
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C l a i m a n t c r e d i b l y t e s t i f i e d t h a t l i f t i n g causes p a i n i n h i s elbow, p a i n i n 
h i s w r i s t , and p a i n and numbness i n h i s f o r e a r m . Dr. Soot r e p o r t e d on May 3, 
1989 t h a t p a i n p r e v e n t e d c l a i m a n t from d o i n g heavy work. We f i n d t h i s e v i d e n c e 
p e r s u a s i v e and award c l a i m a n t 10 p e r c e n t f o r h i s l o s s o f use o r f u n c t i o n due t o 
p a i n . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) . 

H a v i n g d e t e r m i n e d t h e v a l u e s necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e s t a n d a r d s , we proceed t o t h a t c a l c u l a t i o n . Combining t h e 4 
p e r c e n t f o r l o s t range o f m o t i o n w i t h t h e 20 p e r c e n t f o r l o s s o f g r i p s t r e n g t h 
y i e l d s 23.2. Combining t h a t f i g u r e w i t h t h e 10 p e r c e n t f o r l o s s o f use o r f u n c 
t i o n due t o p a i n y i e l d s 30.8 p e r c e n t . T h i s f i g u r e i s t h e n rounded up t o t h e 
n e x t h i g h e r one p e r c e n t s t e p . Former OAR 436-35-010(6). T h e r e f o r e , we c o n c l u d e 
t h a t c l a i m a n t i s e n t i t l e d t o a 31 p e r c e n t d i s a b i l i t y r a t i n g . 

C l a i m a n t argues t h a t Dr. Soot's May 1989 r e p o r t i s c l e a r and c o n v i n c i n g 
e v i d e n c e t h a t he s h o u l d r e c e i v e an award f o r g e n e r a l weakness a s s o c i a t e d w i t h 
t h e use o f t h e w r i s t and elbow. 

We r e a d Dr. Soot's o p i n i o n as s a y i n g t h a t t h i s weakness i s t h e cause o f 
t h e l o s s o f c l a i m a n t ' s g r i p s t r e n g t h , f o r which we have compensated him under 
f o r m e r OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . Moreover, we conclude t h a t c l a i m a n t ' s weakness has 
been a d e q u a t e l y addressed by t h e s t a n d a r d s and we g r a n t no f u r t h e r award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 5, 1989 i s m o d i f i e d . I n a d d i t i o n t o t h e 
Referee and D e t e r m i n a t i o n Order awards o f 30 p e r c e n t (57.6 degrees) s c h e d u l e d 
permanent d i s a b i l i t y , f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t arm, c l a i m a n t i s 
awarded 1 p e r c e n t (1.92 degrees) scheduled permanent d i s a b i l i t y , g i v i n g him a 
t o t a l award t o d a t e o f 31 p e r c e n t (59.52 degrees) f o r l o s s o f use o r f u n c t i o n o f 
t h e r i g h t arm. C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d com
p e n s a t i o n c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . How
ev e r , t h e t o t a l a t t o r n e y f e e s awarded by t h e Referee and Board o r d e r s s h a l l n o t 
exceed $3,800. 

March 4, 1991 : C i t e as 43 Van N a t t a 458 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LONNIE K. REED, Claimant 
WCB Case No. Cl-00111 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
A l l e n , S t o r t z , e t a l . , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

On F e b r u a r y 22, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

A p r o p o s e d d i s p o s i t i o n must be s e t a s i d e i f we f i n d t h a t i t i s "unreason
a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n i s u n r e a 
s o n a b l e as a m a t t e r o f law i f a f a c t - f i n d e r c o u l d o n l y c o n c l u d e t h a t t h e a g r e e 
ment i s u n r e a s o n a b l e as a m a t t e r o f f a c t . L o u i s R. Anava, 42 Van N a t t a 1843, 
1844 ( 1 9 9 0 ) . 
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Here, t h e proposed d i s p o s i t i o n r e l e a s e s c l a i m a n t ' s e n t i t l e m e n t t o p a s t , 
p r e s e n t , o r f u t u r e v o c a t i o n a l r e h a b i l i t a t i o n b e n e f i t s . F u r t h e r , t h e proposed 
d i s p o s i t i o n a l s o p r o v i d e s t h a t t h e " . . . s u b j e c t c l a i m s h a l l r e m a i n i n acce p t e d 
s t a t u s i n a l l o t h e r r e s p e c t s . . . " . However, t h e a t t a c h e d summary sh e e t i n d i c a t e s 
t h a t c l a i m a n t w i l l r e l e a s e t emporary d i s a b i l i t y , permanent d i s a b i l i t y , voca
t i o n a l r e h a b i l i t a t i o n , s u r v i v o r b e n e f i t s , a l o n g w i t h a l l r i g h t s under t h e 
Worker's Compensation A c t , w i t h t h e e x c e p t i o n o f m e d i c a l s e r v i c e s . These two 
p r o v i s i o n s a r e i n c o n s i s t e n t . Inasmuch as we a r e unable t o d i s c e r n t h e p a r t i e s 
i n t e n t w i t h r e g a r d t o t h e payment o f c o n s i d e r a t i o n , we a r e persuaded t h a t a r e a 
s o n a b l e f a c t - f i n d e r c o u l d o n l y conclude t h a t t h e proposed d i s p o s i t i o n i s unrea
s o n a b l e as a m a t t e r o f f a c t . A c c o r d i n g l y , we f i n d t h a t t h e agreement i s unrea
s o n a b l e as a m a t t e r o f law and s e t i t a s i d e . Anaya, supra. 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

March 5, 1991 C i t e as 43 Van N a t t a 459 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES G. CANNON, Claimant 
WCB Case No. Cl-00200 

ORDER DENYING RECONSIDERATION 
S. David Eves, PC, Clai m a n t A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

C l a i m a n t r e q u e s t s r e c o n s i d e r a t i o n o f our February 13, 1991 Order D i s a p 
p r o v i n g C l a i m D i s p o s i t i o n Agreement (CDA). S p e c i f i c a l l y , c l a i m a n t contends t h a t 
t h e CDA's terms r e g a r d i n g t h e payment o f t h e c o n s i d e r a t i o n i n t h e e v e n t o f 
c l a i m a n t ' s d e a t h i s n o t i n c o n s i s t e n t , and t h u s , t h e agreement s h o u l d be 
approved. I n s u p p o r t o f h i s m o t i o n , c l a i m a n t p r o v i d e s an e x p l a n a t i o n o f t h e 
agreement's t e r m s . 

We n o t e t h a t c l a i m a n t ' s m o t i o n does p r o v i d e c l a r i f i c a t i o n o f t h e agr e e 
ment's t e r m s r e g a r d i n g t h e n a t u r e o f t h e c o n s i d e r a t i o n . N o n e t h e l e s s , t h a t 
u n d e r s t a n d i n g has n o t been m e m o r i a l i z e d i n t h e agreement. Because t h e n a t u r e o f 
t h e c o n s i d e r a t i o n i s an e s s e n t i a l element o f t h e CDA, we d e c l i n e t o approve an 
agreement t h a t we f i n d i s e i t h e r u n c l e a r o r i n c o n s i s t e n t on t h i s p o i n t . 

I f t h e p a r t i e s a r e i n agreement as t o t h e terms o f t h e CDA as e x p l a i n e d by 
c l a i m a n t ' s m o t i o n o r o t h e r w i s e , t h e y need t o document such an u n d e r s t a n d i n g per 
a r e v i s e d CDA, s i g n e d by a l l t h e r e l e v a n t p a r t i e s , i n c l u d i n g c l a i m a n t . Upon 
r e c e i p t o f a r e v i s e d CDA, we w i l l f o l l o w our s t a n d a r d acknowledgment p r o c e d u r e s . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
RUSSELL C. GUTENDORF, Claimant 

WCB Case Nos. 90-02058, 89-17179, 90-00344, 90-02056-& 90-02057 
ORDER ON REVIEW 

Westmoreland & Shebley, Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

David J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w , and t h e SAIF C o r p o r a t i o n c r o s s - r e q u e s t s r e v i e w , 
o f R e f e r e e Bethlahmy's o r d e r w h i c h : (1) s e t a s i d e SAIF's d e n i a l o f c l a i m a n t ' s 
c l a i m f o r a c e r v i c a l c o n d i t i o n ; (2) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f 
t h e same c o n d i t i o n ; (3) d e c l i n e d t o award c l a i m a n t an assessed a t t o r n e y f e e ; (4) 
d i d n o t award c l a i m a n t i n t e r i m compensation from J u l y 5, 1989 t o September 1, 
1989; (5) d i d n o t assess p e n a l t i e s and a s s o c i a t e d a t t o r n e y f e e s f o r SAIF's f a i l 
u r e t o pay i n t e r i m compensation; and (6) d i d n o t assess a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e s f o r SAIF's f a i l u r e t o t i m e l y accept o r deny h i s a g g r a v a t i o n c l a i m . 
On r e v i e w , t h e i s s u e s a r e r e s p o n s i b i l i t y , i n t e r i m compensation and p e n a l t i e s and 
a t t o r n e y f e e s . We a f f i r m i n p a r t , m o d i f y i n p a r t , and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g 
c o r r e c t i o n and s u p p l e m e n t a t i o n . 

The C i t y o f P o r t l a n d , Bureau o f R i s k Management, acc e p t e d c l a i m a n t ' s 
October 2, 1986 i n j u r y as a d i s a b l i n g neck s t r a i n . 

SAIF a c c e p t e d c l a i m a n t ' s May 14, 1986 i n j u r y as a d i s a b l i n g c e r v i c o -
t h o r a c i c s t r a i n . 

C l a i m a n t was employed by Clackamas County F i r e D i s t r i c t s i n c e 1975. P r i o r 
t o J u l y 1 , 1986, SAIF was t h e i n s u r e r . The C i t y o f P o r t l a n d began coverage on 
J u l y 1, 1986. 

CONCLUSIONS OF LAW AND OPINION 
R e s p o n s i b i l i t y 

I n cases such as t h i s one, where t h e r e a r e s u c c e s s i v e employments and suc
c e s s i v e a c c e p t e d i n j u r i e s t o t h e same body p a r t , t h e r e i s a " r e b u t t a b l e presump
t i o n " t h a t t h e c a r r i e r on t h e r i s k a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y 
i s r e s p o n s i b l e . To a v o i d r e s p o n s i b i l i t y , t h a t c a r r i e r has t h e burden o f p r o v i n g 
t h a t t h e i n j u r y f o r w h i c h i t i s r e s p o n s i b l e d i d n o t c o n t r i b u t e i n d e p e n d e n t l y t o 
t h e worsened c o n d i t i o n w h i c h g i v e s r i s e t o t h e p r e s e n t c l a i m f o r compensation. 
I n d u s t r i a l I n d e m n i t y Co. v. Kearns, 70 Or App 583 (19 8 4 ) . The f a c t t h a t SAIF 
had an open c l a i m a t t h e t i m e o f t h e l a t e s t i n j u r y ( t h e one f o r w h i c h t h e C i t y 
o f P o r t l a n d i s r e s p o n s i b l e ) does n o t a l t e r t h a t p r e s u m p t i o n . 

The C i t y a l s o argues t h a t because t h e c l a i m s t h a t SAIF a c c e p t e d as n o h d i s -
a b l i n g i n 1984 and 1985 were n o t c l o s e d , SAIF i s p r e c l u d e d , under R o l l e r v. 
Weyerhaeuser. 67 Or App 583 (1 9 8 4 ) , from i s s u i n g a " p a r t i a l d e n i a l . " We do n o t 
agree. SAIF may i s s u e a p r e c l o s u r e d e n i a l on t h e two n o n d i s a b l i n g c l a i m s on t h e 
b a s i s o f i t s a s s e r t i o n t h a t t h e C i t y o f P o r t l a n d had become r e s p o n s i b l e f o r 
c l a i m a n t ' s c o n d i t i o n . See Stephen Kenyon, 42 Van N a t t a 1134 ( 1 9 9 0 ) ; Jimmy C. 
Lav, 37 Van N a t t a 583 ( 1 9 8 5 ) . 

Here, t h e C i t y was t h e c a r r i e r on t h e r i s k a t t h e t i m e o f t h e most r e c e n t 
compensable i n j u r y . The Referee concluded t h a t t h e C i t y had met i t s b u rden o f 
p r o v i n g t h a t c l a i m a n t ' s i n j u r y , w h i l e i t was on t h e r i s k , d i d n o t i n d e p e n d e n t l y 
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c o n t r i b u t e t o c l a i m a n t ' s worsened c e r v i c a l c o n d i t i o n . She f o u n d t h a t a p r e v i 
o u s l y a c c e p t e d i n j u r y , w h i l e SAIF was on t h e r i s k , remained a c o n t r i b u t i n g 
cause. We agree. 

C l a i m a n t has s u f f e r e d s e v e r a l neck i n j u r i e s i n h i s work as a f i r e f i g h t e r . 
The f i r s t i n j u r y o f concern i n t h i s case was November 29, 1984. C l a i m a n t 
t r e a t e d w i t h Dr. Cichoke, D.C. I n February 1985, c l a i m a n t began t r e a t i n g w i t h 
Dr. C l a r k , D.C, a f t e r a mid-back and neck i n j u r y s u f f e r e d on Ja n u a r y 3 1 , 1985. 
I n response t o a r e q u e s t from SAIF, C l a r k n o t e d , on November 22, 1985, t h a t he 
was c o n t i n u i n g t o t r e a t c l a i m a n t on an as-needed b a s i s because c l a i m a n t c o n t i n 
ued t o a g g r a v a t e h i s c o n d i t i o n due t o t h e n a t u r e o f h i s work. 

C l a i m a n t t r e a t e d w i t h C l a r k t h r o u g h two subsequent i n j u r i e s , one on May 
14, 1986 w h i l e SAIF was s t i l l on t h e r i s k , and one on October 2, 1986, a f t e r t h e 
C i t y o f P o r t l a n d came on t h e r i s k . 

I n a r e p o r t d a t e d February 9, 1987, Dr. C l a r k n o t e d t h a t he was t r e a t i n g 
c l a i m a n t f o r t h e two abovementioned i n j u r i e s . He s t a t e d t h a t i t was one i n j u r y 
o v e r l a p p i n g t h e o t h e r which has l e f t c l a i m a n t i n h i s c u r r e n t c o n d i t i o n . 

A t SAIF's r e q u e s t , c l a i m a n t was examined by Dr. Simpson, D.C, on March 
12, 1987. (Ex. 1 9 ) . Dr. Simpson s t a t e s , i n t h e " H i s t o r y o f P r e s e n t I n j u r y " 
p o r t i o n o f h i s r e p o r t , t h a t c l a i m a n t • i n j u r e d h i s neck on May 14, 1986 and t h a t 
he e x p e r i e n c e d an a g g r a v a t i o n on October 2, 1986 w h i l e c u t t i n g a h o l e i n a f l o o r 
w i t h a chainsaw d u r i n g a t r a i n i n g d r i l l . D n Simpson s t a t e d t h a t , " w i t h b o t h 
e p i s o d e s " c l a i m a n t had been r e l e a s e d t o r e g u l a r work by Dr. C l a r k , and Simpson 
f o u n d him m e d i c a l l y s t a t i o n a r y , w i t h "no PPI [ s i c ] from t h e 5-14-86 i n j u r y . " 

On F e b r u a r y 1, 1988, c l a i m a n t s i g n e d a change o f a t t e n d i n g p h y s i c i a n form 
whereby Dr. Quinn, D.C, became c l a i m a n t ' s a t t e n d i n g p h y s i c i a n . The d a t e o f i n 
j u r y was l i s t e d on t h e form as May 14, 1986. No m e n t i o n was made o f t h e October 
1986 i n j u r y . I n l a t e October 1988, Dr. Quinn sent a l e t t e r t o SAIF s t a t i n g t h a t 
c l a i m a n t had r e p o r t e d t o h i s o f f i c e on October 14, 1988 w i t h p a i n i n h i s l e f t 
c e r v i c o t h o r a c i c / s h o u l d e r area. Claimant t o l d t h e d o c t o r t h a t h i s work r o u t i n e 
had been more v i g o r o u s t h a n u s u a l . The d o c t o r c o n c l u d e d t h a t c l a i m a n t had i n 
c u r r e d an a g g r a v a t i o n o f h i s p r e v i o u s i n j u r y o f May 14, 1986. A g a i n , no men t i o n 
was made o f t h e October 2, 1988 i n j u r y . From t h e r e c o r d , we a r e n o t a b l e t o 
d i s c e r n whether c l a i m a n t d i d o r d i d n o t r e p o r t t h e October 1986 i n j u r y t o Dr. 
Quinn when he f i r s t began t r e a t m e n t w i t h him. 

On December 4, 1989, c l a i m a n t underwent an independent m e d i c a l e x a m i n a t i o n 
w i t h M e d i c a l C o n s u l t a n t s Northwest, a t t h e r e q u e s t o f t h e C i t y o f P o r t l a n d . 
(Ex. 4 5 ) . I t i s e v i d e n t from t h a t r e c o r d t h a t c l a i m a n t r e p o r t e d t o t h e examin
e r s t h a t he had s u f f e r e d an i n j u r y w h i l e c u t t i n g a h o l e i n a f l o o r w i t h a c h a i n -
saw. He r e p o r t e d t h a t t h e i n j u r y o c c u r r e d a f t e r h i s j o b was merged i n t o t h e 
f i r e d e p a r t m e n t o f t h e C i t y o f P o r t l a n d . However, he r e p o r t e d t h a t he d i d not' 
r e c a l l w h e t h e r a c l a i m was f i l e d o r accepted f o r h i s i n j u r y . ( I d a t 2 ) . 

The M e d i c a l C o n s u l t a n t s Northwest s t a t e d t h a t i t appeared c l e a r t o them 
t h a t c l a i m a n t f i r s t r e p o r t e d a compensable neck i n j u r y i n 1985, and has been 
a l m o s t c o n t i n u o u s l y under c h i r o p r a c t i c t r e a t m e n t s i n c e t h a t t i m e , h a v i n g e x a c e r 
b a t i o n s and r e m i s s i o n s o f t h e same symptoms. I t was t h e i r o p i n i o n t h a t c l a i m a n t 
has had w a x i n g and waning o f symptoms ever s i n c e h i s o r i g i n a l 1985 i n j u r y . 

C l a i m a n t argues t h a t Dr. C l a r k ' s o p i n i o n i s p e r s u a s i v e because he i s 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n and because o f h i s s t a t e m e n t i n F e b r u a r y 1987 t h a t 
b o t h SAIF's and t h e C i t y o f P o r t l a n d ' s i n j u r i e s c o n t r i b u t e d t o c l a i m a n t ' s 
" c u r r e n t " c o n d i t i o n . However, t h e i s s u e here i s n o t c l a i m a n t ' s c o n d i t i o n i n 
1987 b u t , r a t h e r , i n J u l y 1989. Because Dr. C l a r k d i d n o t see c l a i m a n t a f t e r 
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c l a i m a n t changed p h y s i c i a n s i n February 1988, we do n o t f i n d h i s o p i n i o n 
r e l e v a n t . 

Dr. Quinn began t r e a t i n g c l a i m a n t i n 1988 and d i d t r e a t him a f t e r J u l y 4, 
1989. Quinn c o n s i s t e n t l y r e l a t e s c l a i m a n t ' s c o n d i t i o n i n 1989 t o h i s May 14, 
1986 i n j u r y . However, because t h e r e i s no evidence i n t h e r e c o r d t h a t Quinn was 
aware o f t h e October 1986 i n j u r y , we a l s o are n o t persuaded by Dr. Quinn's o p i n 
i o n as t o t h e r e l a t i o n s h i p o f t h e 1989 i n c i d e n t t o t h e May 1986 compensable 
i n j u r y . 

The o n l y r e p o r t i n t h e r e c o r d which can be d e t e r m i n e d t o have been based 
upon an a c c u r a t e h i s t o r y o f c l a i m a n t ' s numerous neck i n j u r i e s i s t h e r e p o r t f r o m 
t h e M e d i c a l C o n s u l t a n t s N o r t h w e s t . As noted above, t h e C o n s u l t a n t s s t a t e t h a t 
c l a i m a n t ' s c o n t i n u i n g neck problems are a r e s u l t o f c o n t i n u i n g e x a c e r b a t i o n s o f 
h i s f i r s t compensable i n j u r y . They diagnosed t h e r e s u l t o f t h e J u l y 4, 1989 
i n j u r y as a " t e m p o r a r y w o r s e n i n g o f symptoms r e s u l t i n g f r o m January 3 1 , 1985, 
i n j u r y . " (Ex 4 5 - 5 ) . Because t h e C o n s u l t a n t s o b t a i n e d a complete h i s t o r y f r o m 
c l a i m a n t o f h i s i n j u r i e s s i n c e 1984, we are persuaded by t h e i r o p i n i o n and con
c l u d e t h a t t h e C i t y o f P o r t l a n d has met i t s burden o f p r o v i n g t h a t c l a i m a n t ' s 
i n j u r y w h i l e t h e y were on t h e r i s k d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o t h e J u l y 
1989 w o r s e n i n g o f h i s c o n d i t i o n . A c c o r d i n g l y , we agree w i t h t h e R e f e r e e t h a t 
r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n a f t e r J u l y 1989 l i e s w i t h t h e p r e v i o u s 
i n s u r e r , SAIF. 

R e g a r d i n g t h e i s s u e o f a f e e f o r c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s a t h e a r 
i n g , t h e R e f e r e e d e c l i n e d t o award such a f e e because c l a i m a n t ' s a t t o r n e y t o o k 
t h e p o s i t i o n t h a t t h e C i t y o f P o r t l a n d was r e s p o n s i b l e f o r c l a i m a n t ' s J u l y 1989 
i n c i d e n t , whereas t h e Referee found t h a t SAIF was r e s p o n s i b l e . However, based 
upon o u r h o l d i n g i n a r e c e n t Board case, R i l e y E. L o t t , J r . , 43 Van N a t t a 209 
( 1 9 9 1 ) , we c o n c l u d e t h a t an a t t o r n e y f e e i s a p p r o p r i a t e . 

Here, an o r d e r d e s i g n a t i n g a p a y i n g agent under ORS 656.307 had n o t i s s u e d 
by t h e t i m e o f h e a r i n g . Under such c i r c u m s t a n c e s , a c l a i m a n t i s e n t i t l e d t o an 
a t t o r n e y f e e , even where h i s c o u n s e l a c t i v e l y argues r e s p o n s i b i l i t y a g a i n s t a 
c a r r i e r u l t i m a t e l y f o u n d n o t r e s p o n s i b l e . L o t t , supra. We r e a c h such a c o n c l u 
s i o n because, even though r e s p o n s i b i l i t y i s t h e o n l y i s s u e l i t i g a t e d a t h e a r i n g , 
c l a i m a n t ' s c o u n s e l i s n o n e t h e l e s s r e q u i r e d t o p r o t e c t a g a i n s t p o s s i b l e r e -
a s s e r t i o n s o f c o m p e n s a b i l i t y because t h e c a r r i e r s have n o t o b t a i n e d a .307 Order. 
L o t t , s u p r a . 

T h e r e f o r e , c l a i m a n t ' s c o u n s e l i s awarded a r e a s o n a b l e assessed a t t o r n e y f e e 
o f $350. I n d e t e r m i n i n g t h e amount o f t h e f e e , we do c o n s i d e r , i n a d d i t i o n t o 
t h o s e f a c t o r s a t OAR 438-15-010(4), t h e n a t u r e o f c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s 
a t h e a r i n g , as w e l l as t h e f a c t t h a t c o m p e n s a b i l i t y was o n l y p o t e n t i a l l y a t r i s k . 

I n t e r i m Compensation 

C l a i m a n t contends t h a t he i s e n t i t l e d t o i n t e r i m compensation f r o m J u l y 5, 
1989 t o September 1, 1989 and a s s o c i a t e d p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's 
u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f t h a t compensation. We a gree. 

On J u l y 18, 1989, Dr. Quinn w r o t e a l e t t e r t o SAIF s t a t i n g t h a t c l a i m a n t 
had e x p e r i e n c e d a w o r s e n i n g o f h i s c o n d i t i o n and t h a t he was t a k e n o f f work f o r 
two months. A d a t e stamp i n d i c a t e s t h a t SAIF r e c e i v e d t h e l e t t e r on J u l y 20, 
1989. SAIF was r e q u i r e d t o b e g i n payment o f i n t e r i m compensation w i t h i n 14 days 
o f t h a t d a t e , when i t r e c e i v e d n o t i c e o f a m e d i c a l l y v e r i f i e d i n a b i l i t y o f 
c l a i m a n t t o work r e s u l t i n g from a worsening o f h i s c o n d i t i o n . ORS 6 5 6 . 2 7 3 ( 6 ) . 
Dr. Quinn's l e t t e r a d e q u a t e l y p r o v i d e s such n o t i c e t o SAIF. A c c o r d i n g l y , we con
c l u d e t h a t c l a i m a n t was e n t i t l e d t o r e c e i v e i n t e r i m compensation b e n e f i t s between 
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J u l y 20, 1989 and September 1, 1989, when c l a i m a n t r e t u r n e d t o normal work 
d u t i e s . ( T r . 3 1 ) . 
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P e n a l t y and A t t o r n e y Fee 

Because SAIF p r o v i d e s no e x p l a n a t i o n f o r i t s f a i l u r e t o pay i n t e r i m compen
s a t i o n , we f i n d t h a t SAIF unreasonably r e f u s e d payment o f compensation, t h u s en
t i t l i n g c l a i m a n t t o a p e n a l t y . ORS 656.262(10). 

As n o t e d above, SAIF had n o t i c e o f an a g g r a v a t i o n c l a i m on J u l y 20, 1989, 
b u t f a i l e d t o i s s u e a f o r m a l response. A f t e r r e c e i v i n g a n o t i c e o f an aggrava
t i o n , an i n s u r e r has 60 days t o i s s u e an acceptance o r a d e n i a l . ORS 656.262(6). 
Here, i t was n o t u n t i l t h e day o f h e a r i n g , February 27, 1990, t h a t SAIF i s s u e d an 
o r a l d e n i a l o f r e s p o n s i b i l i t y f o r t h e J u l y 1989 i n c i d e n t . We c o n c l u d e t h a t 
SAIF's f a i l u r e t o t i m e l y accept o r deny c l a i m a n t ' s c l a i m was u n r e a s o n a b l e . 
C l a i m a n t i s e n t i t l e d t o a p e n a l t y . A d d i t i o n a l l y , SAIF's conduct i n t h o s e r e g a r d s 
amount t o an unre a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation e n t i t l i n g 
c l a i m a n t t o an a s s o c i a t e d a t t o r n e y f e e p u r s u a n t t o ORS 656 . 3 8 2 ( 1 ) . A f t e r c o n s i d 
e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, 
we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e 
p e n a l t y i s s u e i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 30, 1990 i s a f f i r m e d i n p a r t , m o d i f i e d i n 
p a r t and r e v e r s e d i n p a r t . That p o r t i o n which s e t a s i d e t h e SAIF C o r p o r a t i o n ' s 
d e n i a l and u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s c e r v i c a l con
d i t i o n i s a f f i r m e d . That p o r t i o n o f t h e o r d e r w h i c h d e c l i n e d t o award c l a i m a n t 
an a t t o r n e y f e e i s r e v e r s e d . For s e r v i c e s a t h e a r i n g , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $350, payable by SAIF. C l a i m a n t i s awarded temporary 
d i s a b i l i t y b e n e f i t s i n t h e form o f i n t e r i m compensation between J u l y 20, 1989 and 
September 1, 1989, pay a b l e by SAIF. Claimant's c o u n s e l i s awarded an approved 
a t t o r n e y f e e o f 25 p e r c e n t o f t h e i n t e r i m compensation p a y a b l e as a r e s u l t o f 
t h i s o r d e r , i n an amount n o t t o exceed $3,800, payable by SAIF d i r e c t l y t o c l a i m 
a n t ' s c o u n s e l . For t h e SAIF C o r p o r a t i o n ' s unreasonable f a i l u r e t o pay i n t e r i m 
c ompensation and t o t i m e l y accept o r deny c l a i m a n t ' s c l a i m , c l a i m a n t i s awarded a 
p e n a l t y e q u a l t o 25 p e r c e n t o f t h e i n t e r i m compensation due and c l a i m a n t ' s a t t o r 
ney i s awarded an assessed f e e o f $500. 

March 6, 1991 C i t e as 43 Van N a t t a 463 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHARLES M. ANDERSEN, Claimant 

WCB Case No. 89-12008 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t : (1) s e t a s i d e 
i t s p a r t i a l d e n i a l o f c l a i m a n t ' s t r a v e l expenses c l a i m ; and (2) assessed p e n a l 
t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , 
t h e i s s u e s a r e t r a v e l expenses and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n 
p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 
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CONCLUSIONS OF LAW AND OPINION 

The q u e s t i o n posed i n t h i s case i s whether c l a i m a n t i s e n t i t l e d t o t r a v e l 
expenses a s s o c i a t e d w i t h m e d i c a l s e r v i c e s r e c e i v e d f r o m a P o r t l a n d surgeon 
a l t h o u g h t h e i n s u r e r n o t i f i e d c l a i m a n t , i n accordance w i t h OAR 436-60-050, t h a t 
t r a v e l expenses would be l i m i t e d t o t h e l o c a l area and p r o v i d e d him w i t h a l i s t 
o f p h y s i c i a n s who p r a c t i c e i n t h e area. The Referee found f o r m e r OAR 436-60-
050(4) i n v a l i d because i t l i m i t e d t h e r i g h t o f c l a i m a n t s t o choose t h e i r t r e a t 
i n g p h y s i c i a n s . He r e l i e d on Pvl e v. SAIF. 55 Or App 965 (1982) and SAIF v. 
H o l s t o n , 63 Or App 348 (1983) whic h , i n h i s view, had d e t e r m i n e d t h a t an e a r l i e r 
v e r s i o n o f t h e a d m i n i s t r a t i v e r u l e was i n c o n s i s t e n t w i t h ORS 656.245. Conse
q u e n t l y , t h e R e f e r e e s e t a s i d e t h e i n s u r e r ' s p a r t i a l d e n i a l o f t r a v e l expenses. 

We d i s a g r e e w i t h t h e Referee's view t h a t t h e Court o f Appeals has d e c l a r e d 
t h e a d m i n i s t r a t i v e r u l e i n v a l i d . Rather, i n SAIF v. H o l s t o n , s u p r a , 63 Or App 
a t 352, n o t e 2, t h e c o u r t s p e c i f i c a l l y r e s e r v e d t h e i s s u e posed h e r e : Whether: 
any r e a s o n a b l e n e s s l i m i t a t i o n may be imposed on t h e d i s t a n c e a c l a i m a n t may 
t r a v e l w i t h i n t h e S t a t e o f Oregon, a t t h e i n s u r e r ' s expense, t o r e c e i v e m e d i c a l 
s e r v i c e s f r o m h i s chosen p h y s i c i a n . N e v e r t h e l e s s , we agree w i t h t h e R e f e r e e ' s 
c o n c l u s i o n t h a t no such l i m i t a t i o n may be imposed; t h a t t h e a d m i n i s t r a t i v e r u l e 
i s i n c o n s i s t e n t w i t h t h e s t a t u t e ; and t h a t t h e d e n i a l must be s e t a s i d e . 

Under f o r m e r ORS 656.245(1), a c l a i m a n t i s e n t i t l e d t o a l l m e d i c a l s e r 
v i c e s t h a t " t h e n a t u r e o f t h e i n j u r y o r t h e process o f r e c o v e r y r e q u i r e s . " The 
s t a t u t e t h u s a u t h o r i z e s r e a s o n a b l e and necessary m e d i c a l s e r v i c e s f o r compens
a b l e c o n d i t i o n s . T r a v e l expenses a re " o t h e r r e l a t e d s e r v i c e s " w i t h i n t h e mean
i n g o f m e d i c a l s e r v i c e s under ORS 656.245. See ORS 656.245( 1 ) ; S t r i t t v. SAIF, 
37 Or App 893 ( 1 9 7 8 ) ; Francoeur v. SAIF, 17 Or App 37 (1 9 7 4 ) . T r a v e l expenses 
i n c l u d e meals, l o d g i n g , p u b l i c t r a n s p o r t a t i o n o r use o f a p r i v a t e v e h i c l e r e 
q u i r e d t o seek m e d i c a l s e r v i c e s . Former OAR 436-60-070(1). Former ORS 
656.245(3) a l s o p r o v i d e s t h a t t h e c l a i m a n t may s e l e c t any p h y s i c i a n i n t h e s t a t e 
o f Oregon t o p r o v i d e t h o s e s e r v i c e s as t r e a t i n g p h y s i c i a n . 

The C o u r t o f Appeals h e l d , i n Smith v. Chase Bag Company, 54 Or App 261 
( 1 9 8 1 ) , t h a t a w o r k e r who r e l o c a t e s w i t h i n t h e S t a t e o f Oregon i s e n t i t l e d t o 
reimbursement o f t r a v e l expenses t o c o n t i n u e t o see h i s form e r t r e a t i n g p h y s i 
c i a n . To do o t h e r w i s e , t h e c o u r t h e l d , would i n f r i n g e upon t h e c l a i m a n t ' s r i g h t 
t o choose h i s t r e a t i n g p h y s i c i a n . 

Former OAR 436-60-050(4) r e c o g n i z e s t h e r i g h t o f r e l o c a t e d w o r k e r s t o 
t r a v e l reimbursement under Smith. The r u l e , however, p r o v i d e s t h a t i n a l l o t h e r 
c i r c u m s t a n c e s t h e i n s u r e r may d e c l i n e t o re i m b u r s e t r a v e l beyond t h e a r e a where 
t h e c l a i m a n t r e s i d e s i f i t p r o v i d e s t h e c l a i m a n t w i t h a l i s t o f p h y s i c i a n s who 
can p r o v i d e l i k e s e r v i c e s t o t h o s e o f f e r e d by c l a i m a n t ' s chosen p h y s i c i a n . The 
r u l e r e a d s as f o l l o w s : 

"The w o r k e r may choose an a t t e n d i n g p h y s i c i a n w i t h i n 
t h e s t a t e o f Oregon. Reimbursement t o t h e worker o f 
t r a n s p o r t a t i o n c o s t s t o v i s i t t h e a t t e n d i n g p h y s i 
c i a n , however, may be l i m i t e d t o w i t h i n a c i t y , o r 
m e t r o p o l i t a n a r e a , o r t h e d i s t a n c e t o t h e n e a r e s t 
c i t y o r m e t r o p o l i t a n area, from where t h e worker r e 
s i d e s and where a p h y s i c i a n p r o v i d i n g l i k e s e r v i c e s 
i s a v a i l a b l e . A worker who r e l o c a t e s w i t h i n t h e 
S t a t e o f Oregon may c o n t i n u e t r e a t i n g w i t h t h e 
a t t e n d i n g p h y s i c i a n and be rei m b u r s e d f o r t r a n s 
p o r t a t i o n c o s t s a c c o r d i n g l y . I f an i n s u r e r o r s e l f -
i n s u r e d employer chooses t o l i m i t reimbursement t o 
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t h e n e a r e s t a v a i l a b l e c i t y , o r m e t r o p o l i t a n a r e a , a 
w r i t t e n e x p l a n a t i o n s h a l l be p r o v i d e d t h e worker 
a l o n g w i t h a l i s t o f p h y s i c i a n s who p r o v i d e t h e l i k e 
s e r v i c e s w i t h i n an a c c e p t a b l e d i s t a n c e o f t h e 
w o r k e r . The worker s h a l l be made aware o f t h e f a c t 
t r e a t m e n t may c o n t i n u e w i t h any a t t e n d i n g p h y s i c i a n 
w i t h i n t h e s t a t e o f Oregon o f t h e w orker's c h o i c e , 
b u t t h e reimbursement o f t r a n s p o r t a t i o n c o s t s w i l l 
be l i m i t e d as d e s c r i b e d . " 

C l a i m a n t s u s t a i n e d a compensable low back i n j u r y i n August 1987. The c l a i m 
was c l o s e d i n January 1988. However, c l a i m a n t c o n t i n u e d t o have back problems 
and sought t r e a t m e n t from Dr. Gorman, who i n t u r n r e f e r r e d c l a i m a n t t o Dr. G a l l o , 
a n e u r o s u r g e o n . Dr. G a l l o recommended s u r g e r y . C l a i m a n t d i d n o t w i s h t o t r e a t 
f u r t h e r w i t h Dr. G a l l o . He sought a n o t h e r r e f e r r a l from Dr. Gorman and was r e 
f e r r e d t o Dr. S m i t h , a P o r t l a n d neurosurgeon. Dr. Smith p e r f o r m e d s u r g e r y on 
c l a i m a n t ' s back. Between December 1988 and J u l y 1989 c l a i m a n t r e c e i v e d m e d i c a l 
s e r v i c e s f r o m Dr. Smith. 

On J u l y 3 1 , 1989, t h e i n s u r e r i s s u e d a p a r t i a l d e n i a l o f t r a v e l expenses 
f o r t r a v e l f r o m c l a i m a n t ' s home i n Eugene t o Dr. Smith's o f f i c e i n P o r t l a n d . The 
d e n i a l i n d i c a t e d t h a t t h e r e were p h y s i c i a n s i n t h e Eugene area q u a l i f i e d t o t r e a t 
c l a i m a n t ' s low back c o n d i t i o n and l i s t e d f o u r such d o c t o r s by name. A f t e r 
i s s u a n c e o f t h e d e n i a l , c l a i m a n t i n c u r r e d a d d i t i o n a l t r a v e l expenses f o r f o l l o w 
up m e d i c a l s e r v i c e s w i t h Dr. Smith i n August 1989 and September 1989. I n t h e 
c o u r s e o f o b t a i n i n g m e d i c a l c a r e , c l a i m a n t i n c u r r e d t r a v e l expenses; t h e s e ex
penses c o n s i s t e d o f m i l e a g e and meals. The i n s u r e r d e c l i n e d t o r e i m b u r s e 
c l a i m a n t f o r t h e s e expenses. 

As an i n i t i a l m a t t e r , we n o t e t h a t t h e i n s u r e r d e n i e d f u t u r e reimbursements 
f o r t r a v e l i n g beyond t h e Eugene area f o r m e d i c a l t r e a t m e n t . The t r a v e l expenses 
f o r w h i c h c l a i m a n t seeks reimbursement o c c u r r e d p o s t - d e n i a l . N e v e r t h e l e s s , t h e 
p a r t i e s c l e a r l y have chosen t o l i t i g a t e t h e c o m p e n s a b i l i t y o f t h e p o s t - d e n i a l 
expenses. For t h a t reason, we d e c i d e t h a t i s s u e . Weyerhaeuser Company v. B r y a n t , 
102 Or App 432 ( 1 9 9 0 ) ; See H o l l i e J. Rahim, 42 Van N a t t a 415 ( 1 9 9 0 ) . We f u r t h e r 
n o t e t h a t under t h i s a d m i n i s t r a t i v e r u l e , which r e q u i r e s advance n o t i c e o f i n t e n t 
n o t t o r e i m b u r s e , p o s t - d e n i a l c l a i m s are merged i n t o t h e o r i g i n a l d e n i a l f o r 
p r o c e s s i n g purposes. For t h a t reason a l s o , we may d e c i d e t h e i s s u e a t t h i s t i m e . 
We t u r n t o t h e m e r i t s . 

We f i n d t h a t t h e i n s u r e r ' s p a r t i a l d e n i a l c o m p l i e d w i t h t h e p r o c e d u r a l 
r e q u i r e m e n t s o f f o r m e r OAR 436-60-050. T h e r e f o r e , t h e q u e s t i o n i s whether t h e 
R e f e r e e p r o p e r l y s e t a s i d e t h e d e n i a l . We are bound by t h e r u l e s p r o m u l g a t e d by 
t h e D i r e c t o r i n s o f a r as t h e y are c o n s i s t e n t w i t h t h e w o r k e r s ' compensation a c t . 
See M i l l e r v. Employment D i v i s i o n , 290 Or 285 (19980); McPherson v. Employment 
D i v i s i o n , 285 Or 541, 551 n.8 (1979). Where t h e r e i s a c o n f l i c t between a r u l e 
and t h e s t a t u t e , however, we must f o l l o w t h e s t a t u t e . Employment D i v i s i o n v. 
R i n g and C e n t r a l C i t y Concern, 104 Or App 713 ( 1 9 9 0 ) . 

The D i r e c t o r i s empowered t o make r u l e s f o r t h e e f f e c t i v e and e f f i c i e n t 
a d m i n i s t r a t i o n o f m e d i c a l s e r v i c e s , b u t t h a t a u t h o r i t y does n o t r e a c h so f a r as 
t o l i m i t m e d i c a l s e r v i c e s t h a t are r e a s o nable and necessary. Kemp v. Workers' 
Comp. Dept., 65 Or App 659 ( 1 9 8 3 ) , on r e c o n , 67 Or App 270 ( 1 9 8 4 ) , r e v den, 297 
Or 227 ( 1 9 8 4 ) . The a p p l i c a t i o n o f an a d m i n i s t r a t i v e r u l e w h i c h l i m i t s t h e r i g h t 
o f a c l a i m a n t t o o b t a i n r e a s o n a b l e and necessary m e d i c a l s e r v i c e s c a u s a l l y r e 
l a t e d t o a compensable c l a i m i s n o t e n f o r c e a b l e . Kemp, supra. 

I n S m i t h v. Chase Bag, supra, t h e c o u r t h e l d t h a t t r a v e l reimbursement 
c o u l d n o t be d e n i e d t o r e l o c a t e d workers who choose t o t r e a t w i t h a p h y s i c i a n i n 
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t h e S t a t e . We f i n d no b a s i s i n t h e s t a t u t e f o r d i s t i n g u i s h i n g between r e l o c a t e d 
w o r k e r s and o t h e r i n j u r e d w o r k e r s . T h e r e f o r e , we h o l d t h a t t o deny reimbursement 
f o r t r a v e l expenses a s s o c i a t e d w i t h r e a s o n a b l e and necessary s e r v i c e s w i t h a 
p h y s i c i a n s e l e c t e d i n accordance w i t h ORS 656.245(3) i s i n c o n s i s t e n t w i t h t h e 
s t a t u t e . Because t h e a d m i n i s t r a t i v e r u l e a u t h o r i z e s d e n i a l o f c e r t a i n r e a s o n a b l e 
and n e c e s s a r y m e d i c a l s e r v i c e s t o w o r k e r s , i t i s i n c o n s i s t e n t w i t h t h e s t a t u t e 
and we g i v e i t no e f f e c t . C l a i m a n t i s e n t i t l e d t o reimbursement o f r e a s o n a b l e 
t r a v e l expenses, t h e r u l e n o t w i t h s t a n d i n g . 

P e n a l t i e s and r e l a t e d a t t o r n e y f ees 

Based upon t h e u n c e r t a i n t y as t o whether o r not reimbursement o f t r a v e l ex
penses was s u b j e c t t o a t e s t o f reasonableness i n accordance w i t h ORS 656.245, 
f o r m e r OAR 436-60-050(4), and r e l e v a n t case law, we f i n d t h a t t h e i n s u r e r had a 
l e g i t i m a t e d o ubt as t o i t s o b l i g a t i o n t o r e i m b u r s e c l a i m a n t f o r t r a v e l expenses. 
We t h e r e f o r e c o n c l u d e t h a t t h e i n s u r e r d i d n o t i s s u e an un r e a s o n a b l e d e n i a l . See 
Norqar d v. R a w l i n q s , 30 Or App 999 (1977). Consequently, we r e v e r s e t h e Ref
e r e e ' s assessment o f a p e n a l t y and r e l a t e d a t t o r n e y f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on Board r e v i e w c o n c e r n i n g t h e t r a v e l expenses i s s u e i s $1,200, t o be p a i d 
by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e 
t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 3, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e Referee's o r d e r t h a t assessed a 25 p e r c e n t p e n a l t y 
f o r an u n r e a s o n a b l e d e n i a l i s r e v e r s e d . I n s o f a r as t h e Referee's o r d e r assesses 
a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r t h e same d e n i a l , t h a t p o r t i o n i s r e v e r s e d . 
The r e m a i n d e r o f t h e o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g 
t h e c o m p e n s a b i l i t y o f t r a v e l expenses, c l a i m a n t ' s c o u n s e l i s awarded an assessed 
f e e o f $1,200, p a y a b l e by t h e i n s u r e r . 

March 6, 1991 C i t e as 43 Van N a t t a 466 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JERRY H. FOSS, Claimant 
WCB Case No. C0-00439 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Roger D. W a l l i n g f o r d , Claimant A t t o r n e y 

W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

On January 30, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $2,000 by L o u i s i a n a - P a c i f i c , c l a i m a n t 
f u l l y r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t medi
c a l s e r v i c e s , f o r h i s November 28, 1979 compensable i n j u r y . A d d i t i o n a l l y , i f 
f u r t h e r c o n s i d e r a t i o n o f t h e payment o f $8,000 by L o u i s i a n a - P a c i f i c , c l a i m a n t 
f u l l y r e l e a s e h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l 
s e r v i c e s , f o r h i s December 18, 1981 compensable i n j u r y . 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1). A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An 
a t t o r n e y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e terms o f t h e a g r e e 
ment i s a l s o approved. 
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P a r e n t h e t i c a l l y , t h e agreement p r o v i d e s t h a t L o u i s i a n a - P a c i f i c s h a l l 
advance c l a i m a n t a payment o f $2,000 upon submission o f t h e agreement t o t h e 
Board. The agreement f u r t h e r p r o v i d e s t h a t , i f t h e agreement i s d i s a p p r o v e d by 
t h e Board, L o u i s i a n a - P a c i f i c s h a l l be e n t i t l e d t o r e c a p t u r e t h e amount by 
d e d u c t i n g 25 p e r c e n t o f "any d i s a b i l i t y payment." 

An agreement whi c h a l l o w s t h e r e c o v e r y o f p r e p a i d d i s a p p r o v e d CDA proceeds 
a g a i n s t f u t u r e compensation i s p e r m i s s a b l e . J u l i a n H. Combs, 43 Van N a t t a 327 
( 1 9 9 1 ) , amended 43 Van N a t t a 503 (1991). Thus, t o t h e e x t e n t t h a t t h e p r o v i s i o n 
p e r m i t s such a r e c o v e r y i t i s n o t c o n t r a r y t o law. However, overpayments may be 
r e c o v e r e d o n l y from f u t u r e permanent d i s a b i l i t y b e n e f i t s , n o t t e m p o r a r y 
d i s a b i l i t y b e n e f i t s . Buddy T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) ; H a r o l d D. Bates. 
38 Van N a t t a 992 (1 9 8 6 ) . Inasmuch as t h e " o f f s e t " p r o v i s i o n c o u l d be 
i n t e r p r e t e d t o encompass f u t u r e t emporary, as w e l l as permanent d i s a b i l i t y , 
b e n e f i t s , i t would be c o n t r a r y t o law. 

I n any e v e n t , s i n c e t h e Board f i n d s no b a s i s f o r d i s a p p r o v i n g t h e agree
ment, t h i s o b j e c t i o n a b l e language i s harmless and s h a l l n o t p r e c l u d e a p p r o v a l o f 
t h e agreement. 

I T I S SO ORDERED. 

March 6. 1991 C i t e as 43 Van N a t t a 467 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALAN G. HERRON, Claimant 
WCB Case No. 90-13623 

ORDER DENYING RECONSIDERATION 
Malagon, e t a l . , Claimant A t t o r n e y s 

Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n r e q u e s t s r e c o n s i d e r a t i o n o f our F e b r u a r y 8, 1991 
Order on Review w h i c h a f f i r m e d t h e Referee's o r d e r t h a t d i r e c t e d SAIF t o pay 
c l a i m a n t ' s s c h e d u l e d permanent d i s a b i l i t y award a t t h e r a t e o f $305 p e r degree. 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s de n i e d . We adhere t o o u r Feb r u a r y 8, 
1991 o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l c o n t i n u e t o r u n f r o m t h e d a t e 
o f o u r F e b r u a r y 8, 1991 o r d e r . 

I T IS SO ORDERED. 

March 6, 1991 C i t e as 43 Van N a t t a 467 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JULIO 6. MEJIA, Claimant 
WCB Case No. 89-21482 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 
The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Shebley's o r d e r 

t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a b i l a t e r a l knee 
c o n d i t i o n . C l a i m a n t c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t 
f o u n d c l a i m a n t ' s c o n d i t i o n m e d i c a l l y s t a t i o n a r y as o f June 29, 1989 and t h a t h i s 
c l a i m was n o t p r e m a t u r e l y c l o s e d . On r e v i e w , t h e i s s u e s a r e p r e m a t u r e c l o s u r e , 
m e d i c a l l y s t a t i o n a r y d a t e and a g g r a v a t i o n . We m o d i f y i n p a r t and a f f i r m i n 
p a r t . 
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FINDINGS OF FACT 

C l a i m a n t , t h i r t y - n i n e y e a r s o f age, was w o r k i n g as a mechanic f o r t h e 
i n s u r e d when he f e l l and i n j u r e d b o t h knees i n December 1984. He had s e v e r a l 
s u r g e r i e s on t h e r i g h t knee and r e t u r n e d t o work. T h e r e a f t e r h i s l e f t knee 
became more symptomatic and he underwent m u l t i p l e a r t h r o s c o p i c s u r g e r i e s on h i s 
l e f t knee i n 1988-89. 

Even t h o u g h c l a i m a n t was permanently r e s t r i c t e d f r o m p h y s i c a l l y p e r f o r m i n g 
h i s o l d j o b , w h i c h r e q u i r e d l i f t i n g 60 pounds, c l i m b i n g , k n e e l i n g , and c o n s t a n t 
s t a n d i n g and w a l k i n g , he persuaded h i s d o c t o r t o r e l e a s e him t o h i s a t - i n j u r y 
j o b . He r e t u r n e d t o work i n June 1989 and q u i t i n September 1989 when h i s con
d i t i o n d e t e r i o r a t e d . 

C l a i m a n t c o m p l e t e d a p h y s i c a l t h e r a p y program on September 6, 1989. 

A D e t e r m i n a t i o n Order i s s u e d on October 12, 1989. I t d e c l a r e d c l a i m a n t 
m e d i c a l l y s t a t i o n a r y on September 14, 1989 ( t h r e e days a f t e r he q u i t work) and 
r a t e d h i s permanent p a r t i a l d i s a b i l i t y . Claimant appealed t h i s D e t e r m i n a t i o n 
Order c o n t e n d i n g t h a t i t p r e m a t u r e l y c l o s e d h i s c l a i m . 

I n November 1989, c l a i m a n t was i n v o l v e d i n a noncompensable motor v e h i c l e 
a c c i d e n t w h i c h i n v o l v e d f u r t h e r trauma t o h i s knees. S u b s e q u e n t l y , i n a January 
15, 1990 l e t t e r , t h e i n s u r e r d e n i e d r e o p e n i n g o f t h e c l a i m on an a g g r a v a t i o n 
t h e o r y . C l a i m a n t a l s o appealed t h i s d e n i a l . 

ULTIMATE FINDINGS OF FACT 

As o f September 6, 1989, when c l a i m a n t ' s p h y s i c a l t h e r a p y program was com
p l e t e d , no f u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s compensable c o n d i t i o n 
would r e a s o n a b l y have been expected w i t h e i t h e r f u r t h e r m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . 

F o l l o w i n g t h e November 8, 1989 motor v e h i c l e a c c i d e n t , c l a i m a n t e x p e r i 
enced i n c r e a s e d l o s s o f use o r f u n c t i o n o f h i s knees as compared t o h i s c o n d i 
t i o n on October 12, 1989. H i s compensable i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s worsened b i l a t e r a l knee c o n d i t i o n a f t e r t h e November 1989 a u t o 
a c c i d e n t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e r e f e r s t o an ex c l u d e d e x h i b i t (Ex. 216A) t w i c e i n h i s o r d e r — 
once i n h i s " F i n d i n g s o f F a c t " on page 3 and a g a i n i n h i s " O p i n i o n " on page 5. 
We r e v i e w t h e r e c o r d de novo, w i t h o u t t h e ex c l u d e d e x h i b i t . 

Premature C l o s u r e 

Workers' compensation c l a i m s s h a l l n o t be c l o s e d i f t h e w o r k e r ' s compens
a b l e c o n d i t i o n has n o t become m e d i c a l l y s t a t i o n a r y . Former ORS 6 5 6 . 2 6 8 ( 1 ) . To 
e s t a b l i s h t h a t t h e October 12, 1989 D e t e r m i n a t i o n Order p r e m a t u r e l y c l o s e d h i s 
c l a i m , c l a i m a n t must show he was not m e d i c a l l y s t a t i o n a r y on t h e d a t e o f 
c l o s u r e . Scheuninq v. J. R. S i m p l o t & Company, 84 Or 622, 625, r e v d e n i e d 303 
Or 590 ( 1 9 8 7 ) ; A l d r i c h v. SAIF, 71 Or App 168 (1 9 8 4 ) ; Harmon v. SAIF, 54 Or App 
121 ( 1 9 8 1 ) . " M e d i c a l l y s t a t i o n a r y " means t h a t no f u r t h e r m a t e r i a l improvement 
would r e a s o n a b l y be ex p e c t e d from e i t h e r m e d i c a l t r e a t m e n t o r t h e passage o f 
t i m e . ORS 656. 0 0 5 ( 1 7 ) . M e d i c a l r e p o r t s o f f e r e d a f t e r c l o s u r e may be c o n s i d e r e d 
where t h e r e has been no p o s t - c l o s u r e change i n c l a i m a n t ' s c o n d i t i o n and t h e o n l y 
q u e s t i o n i s whether t h e c l a i m a n t was s t a t i o n a r y a t t h e t i m e o f c l o s u r e . 
Scheuninq, s u p r a . 
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Here, t h e e v i d e n c e i s c l e a r t h a t c l a i m a n t ' s b i l a t e r a l knee c o n d i t i o n 
d e t e r i o r a t e d d u r i n g h i s r e t u r n t o work i n t h e summer o f 1989. For example, Dr. 
Bur r o u g h s , i n t e r n i s t , r e p o r t e d on September 1 1 , 1989: 

" I t was my i m p r e s s i o n t h a t t h e r e was more i r r e g u 
l a r i t y w i t h t h e p a t e l l a r t r a c k i n g on t h e l e f t t h a n 
on my p r i o r e x a m i n a t i o n . I t a l s o i s n o t e w o r t h y 
t h a t h i s l e g c o n t i n u e s t o show a t r o p h y . . . . 

" I t seems t h a t t h i s d e g e n e r a t i v e process i s p r o c e e d i n g 
a t a f a i r l y r a p i d r a t e . " (Ex. 172). 

S i m i l a r l y , on January 24, 1990, Dr. Jansen, c l a i m a n t ' s t r e a t i n g d o c t o r 
s i n c e t h e i n d u s t r i a l i n j u r y , r e p o r t e d c l a i m a n t has: 

" . . . c o n t i n u i n g a t r o p h i c response i n t h e l e f t q u a d r i c e p 
g roup, what appears t o be i n c r e a s e d c r e p i t i s and abnor
mal t r a c k i n g o f t h e p a t e l l a r f e m o r a l mechanism. P a l p a 
t i o n r e v e a l s i n c r e a s e d j o i n t l i n e t e n d e r n e s s i n t h e l e f t 
knee and i n t e r m i t t e n t edematous change." (Ex. 2 2 6 ) . 

However, t h e l e g a l t e s t f o r d e t e r m i n i n g whether c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y a t c l o s u r e does n o t t u r n upon whether c l a i m a n t ' s c o n d i t i o n was, o r 
was n o t , d e t e r i o r a t i n g . Rather, t h e t e s t p u r s u a n t t o ORS 656.005(17) i s whether 
i t i s r e a s o n a b l e t o expect f u r t h e r m a t e r i a l improvement. Here, d e s p i t e t h e e v i 
dence o f c o n t i n u i n g d e t e r i o r a t i o n , t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t ' s c o n d i t i o n would r e a s o n a b l y be expected t o improve w i t h e i t h e r f u r t h e r 
m e d i c a l t r e a t m e n t o r t h e passage o f t i m e . 

W h i l e Dr. Burroughs r e q u e s t e d " a p p r o p r i a t e r e h a b i l i t a t i o n " i n h i s Septem
b e r 1 1 , 1989 r e p o r t , i t appears from t h e c o n t e x t o f h i s r e p o r t t h a t he was 
r e f e r r i n g t o v o c a t i o n a l r e h a b i l i t a t i o n r a t h e r t h a n p h y s i c a l r e h a b i l i t a t i o n . We 
a l s o n o t e t h a t c l a i m a n t ' s p h y s i c a l t h e r a p y program was d i s c o n t i n u e d on September 
6, 1989, on t h e grounds t h a t he had completed t h a t program. (Ex. 1 7 0 ) . I n 
a d d i t i o n , no o t h e r m e d i c a l t r e a t m e n t was b e i n g proposed a t t h a t t i m e t o improve 
c l a i m a n t ' s c o n d i t i o n . Moreover, t h e r e i s no o t h e r e v i d e n c e i n t h e r e c o r d t h a t , 
as o f October 12, 1989, c l a i m a n t was a n t i c i p a t e d t o improve w i t h t h e passage o f 
t i m e . I n s t e a d , a l l o f t h e m e d i c a l evidence suggested f u r t h e r d e t e r i o r a t i o n over 
t i m e . A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t , as o f October 12,. 
1989, he was n o t " m e d i c a l l y s t a t i o n a r y " as d e f i n e d by s t a t u t e . Thus, h i s c l a i m 
was n o t p r e m a t u r e l y c l o s e d . 

M e d i c a l l y S t a t i o n a r y Date 

The October 12, 1989 D e t e r m i n a t i o n Order found c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y as o f September 14, 1989. "The Referee m o d i f i e d t h a t d a t e t o June 29, 
1989, a t w h i c h t i m e t h e Or t h o p a e d i c C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t was medi
c a l l y s t a t i o n a r y . As d i s c u s s e d above, c l a i m a n t contends t h a t he was never medi
c a l l y s t a t i o n a r y p r i o r t o issuance o f t h e October 1989 D e t e r m i n a t i o n Order. We 
have c o n c l u d e d o t h e r w i s e . We f u r t h e r conclude t h a t c l a i m a n t became m e d i c a l l y 
s t a t i o n a r y as o f September 6, 1989, when h i s p h y s i c a l t h e r a p y program was com
p l e t e d . U n t i l t h e n , i t c o u l d r e a s o n a b l y have been exp e c t e d t h a t c l a i m a n t ' s con
d i t i o n w o u l d improve. T h e r e a f t e r , t h e evidence f a i l s t o e s t a b l i s h t h a t f u r t h e r 
m a t e r i a l l y improvement c o u l d r e a s o n a b l y have been e x p e c t e d . 

A g g r a v a t i o n 

The R eferee s e t a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . We agree t h a t 
c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m , however we do so based 
on t h e f o l l o w i n g a n a l y s i s . 
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On J a n u a r y 15, 1990, t h e i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m f o l 
l o w i n g h i s November 8, 1989 n o n i n d u s t r i a l motor v e h i c l e a c c i d e n t . To e s t a b l i s h 
a compensable a g g r a v a t i o n , c l a i m a n t must prove t h a t : (1) h i s c o n d i t i o n has 
worsened s i n c e t h e l a s t arrangement o f compensation, so t h a t he i s more d i s 
a b l e d , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y ; and (2) h i s compensable i n j u r y was a 
m a t e r i a l l y c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . Former ORS 6 5 6 . 2 7 3 ( 1 ) ; 
G r a b l e v. Weyerhaeuser, 291 Or 387, 400-01 (1 9 8 1 ) . I f t h e c l a i m i n v o l v e s a 
s c h e d u l e d body p a r t , "more d i s a b l e d " means i n c r e a s e d l o s s o f use o r f u n c t i o n o f 
t h e s c h e d u l e d body p a r t . I n t e r n a t i o n a l Paper Co. v. T u r n e r , 304 Or 354 ( 1 9 8 7 ) . 

We f i r s t examine t h e c a u s a l r e l a t i o n s h i p q u e s t i o n . The m e d i c a l e v i d e n c e 
i s u n i f o r m i n s t a t i n g t h a t c l a i m a n t ' s knee symptoms never r e s o l v e d p r i o r t o t h e 
November 8, 1989 motor v e h i c l e a c c i d e n t . The s o l e m e d i c a l o p i n i o n on t h e i s s u e 
o f t h e r o l e o f c l a i m a n t ' s compensable i n j u r y on h i s post-November 8, 1989 c o n d i 
t i o n comes f r o m Dr. Jansen, c h i r o p r a c t o r , who t r e a t e d c l a i m a n t b o t h b e f o r e and 
a f t e r t h e November 8, 1989 n o n i n d u s t r i a l a c c i d e n t . F o l l o w i n g t h e a c c i d e n t , on 
J a nuary 24, 1990, Dr. Jansen o p i n e d t h a t c l a i m a n t had e x p e r i e n c e d an a g g r a v a t i o n 
o f h i s compensable i n j u r y . I n a d d i t i o n , Dr. Jansen r e p o r t e d t h a t t h e motor 
v e h i c l e a c c i d e n t w o u ld n o t have r e s u l t e d i n any d i s a b i l i t y t o c l a i m a n t ' s knees 
had t h e r e n o t been a p r e e x i s t i n g d e t e r i o r a t i o n due t o t h e compensable i n j u r y . 
There i s no e v i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t has 
s u s t a i n e d h i s burden, o f p r o v i n g t h a t h i s compensable i n j u r y was a m a t e r i a l l y 
c o n t r i b u t i n g cause o f h i s p o s t - a c c i d e n t c o n d i t i o n . 

We n e x t t u r n t o t h e q u e s t i o n whether c l a i m a n t ' s c o n d i t i o n worsened f o l l o w 
i n g t h e motor v e h i c l e a c c i d e n t as compared t o h i s c o n d i t i o n a t t h e t i m e o f t h e 
October 12, 1989 D e t e r m i n a t i o n Order. As noted above, worsened i n t h i s c o n t e x t 
means i n c r e a s e d l o s s o f use o r f u n c t i o n . I n t h i s r e g a r d , on December 18, 1989, 
Dr. W e i n t r a u b , o r t h o p e d i s t , n o t e d t h a t , w h i l e c l a i m a n t had good range o f m o t i o n , 
he a l s o had s w e l l i n g and t e n d e r n e s s a l o n g t h e j o i n t l i n e o f h i s l e f t knee. Sim
i l a r l y , Dr. Jansen n o t e d i n c r e a s e d . c r e p i t i s , abnormal t r a c k i n g o f t h e p a t e l l a r 
f e m o r a l mechanism and i n t e r m i t t e n t edematous change. He o p i n e d t h a t c l a i m a n t 
needed t o r e f r a i n f r o m any a c t i v i t y r e q u i r i n g r e p e t i t i v e o r p r o l o n g e d s t a n d i n g . 
C l a i m a n t t e s t i f i e d t o i n c r e a s e d p a i n , s w e l l i n g , and p o p p i n g o f h i s knees f o l l o w 
i n g t h e November a c c i d e n t . The Referee found c l a i m a n t t o be c r e d i b l e . We f i n d 
no r e a s o n t o r e j e c t t h i s f i n d i n g . 

We c o n c l u d e t h a t c l a i m a n t has e s t a b l i s h e d by a preponderance o f t h e e v i 
dence t h a t he e x p e r i e n c e d i n c r e a s e d l o s s o f use o r f u n c t i o n o f h i s knees f o l l o w 
i n g t h e November 8, 1989 a c c i d e n t , and t h a t h i s worsened c o n d i t i o n was due, i n 
m a t e r i a l p a r t , t o h i s compensable i n j u r y . T h e r e f o r e , he has e s t a b l i s h e d a com
pe n s a b l e a g g r a v a t i o n c l a i m . 

R a t i n g E x t e n t o f D i s a b i l i t y 

The R e f e r e e was c o r r e c t i n d e c i d i n g t h a t c l a i m a n t ' s c o n d i t i o n was n o t 
m e d i c a l l y s t a t i o n a r y by t h e t i m e o f h e a r i n g . Consequently, he p r o p e r l y d e c l i n e d 
t o r a t e c l a i m a n t ' s d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $600, t o be p a i d by t h e 
i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h i s i s s u e (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e 
c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . I n a d d i t i o n , 
c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s e r v i c e s d e v o t e d t o h i s unsuc
c e s s f u l c r o s s - r e q u e s t r e g a r d i n g premature c l o s u r e and s h a l l r e c e i v e an approved 
f e e p a y a b l e f r o m t h e i n c r e a s e d temporary d i s a b i l i t y compensation c r e a t e d by o u r 
m o d i f i c a t i o n o f c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y d a t e . 
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The Referee's o r d e r d a t e d March 28, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . The October 12, 1989 D e t e r m i n a t i o n Order i s m o d i f i e d t o r e f l e c t a med
i c a l l y s t a t i o n a r y d a t e o f September 6, 1989. The remainder o f t h e R e f e r e e ' s 
o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w r e g a r d i n g t h e a g g r a v a t i o n 
i s s u e , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $600, t o be p a i d by t h e 
i n s u r e r . I n a d d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded an approved a t t o r n e y f e e 
e q u a l t o 25 p e r c e n t o f any i n c r e a s e d temporary d i s a b i l i t y r e s u l t i n g f r o m t h i s 
o r d e r , i n an amount n o t t o exceed $1,050, payable d i r e c t l y t o c l a i m a n t ' s c o u n s e l 
by t h e i n s u r e r . 

March 6, 1991 C i t e as 43 Van N a t t a 471 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BETTY L. ROBINSON, Claimant 

WCB Case No. 89-14360 
ORDER ON REVIEW 

Ch a r l e s R o b i n o w i t z , Claimant A t t o r n e y 
G a r r e t t , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee S e i f e r t ' s o r d e r 
w h i c h : (1) f o u n d t h a t c l a i m a n t was not e n t i t l e d t o reimbursement f o r m e d i c a l 
s e r v i c e s ; (2) d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay f o r m e d i c a l s e r v i c e s ; and (3) d e c l i n e d t o 
award a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y u n t i m e l y payment o f tempo
r a r y d i s a b i l i t y b e n e f i t s . On r e v i e w , t h e i s s u e s are reimbursement f o r m e d i c a l 
s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

I n October 1984, c l a i m a n t was i n v o l v e d i n a motor v e h i c l e a c c i d e n t i n 
wh i c h she s u s t a i n e d i n j u r i e s t o her neck and back. C l a i m a n t ' s m e d i c a l b i l l i n g s 
were p r o c e s s e d t h r o u g h her p r i v a t e h e a l t h c a r r i e r and her a u t o m o b i l e i n s u r a n c e 
c a r r i e r . Under t h e s e p o l i c i e s t h e r e was a y e a r l y d e d u c t i b l e o f $200 and payment 
up t o 80 p e r c e n t . Claimant p a i d t h e r e m a i n i n g 20 p e r c e n t o f t h e m e d i c a l 
b i l l i n g s . 

I n 1986, c l a i m a n t f i l e d a wo r k e r s ' compensation c l a i m f o r t h e 1984 motor 
v e h i c l e a c c i d e n t . By l e t t e r o f December 10, 1986, t h e i n s u r e r a c c e p t e d t h e 
c l a i m . F o l l o w i n g acceptance o f her c l a i m , c l a i m a n t r e q u e s t e d reimbursement from 
t h e i n s u r e r f o r t h e p o r t i o n o f me d i c a l b i l l i n g s which she had p a i d . I n t h i s 
r e g a r d , on January 7, 1987, she s u b m i t t e d s e v e r a l b i l l i n g s f r o m h e a l t h c a r e 
p r o v i d e r s as w e l l as vouchers from her p r i v a t e h e a l t h c a r r i e r . 

I n a May 7, 1987 l e t t e r , t h e i n s u r e r a d v i s e d c l a i m a n t ' s c o u n s e l t h a t t h e 
reimbursement r e q u e s t c o u l d n o t be processed as t h e vouchers f r o m c l a i m a n t ' s 
p r i v a t e h e a l t h c a r r i e r d i d n o t i n c l u d e CPT codes o r a d e s c r i p t i o n o f t h e m e d i c a l 
s e r v i c e s r e n d e r e d . The l e t t e r a l s o n o t e d t h a t some r e c e n t b i l l i n g s f o r m e d i c a l 
s e r v i c e s , i n p a r t i c u l a r an October 14, 1986 b i l l i n g f rom t h e Davies C l i n i c , d i d 
n o t appear t o be r e l a t e d t o t h e accepted i n j u r y . 

I n August 1987, c l a i m a n t r e q u e s t e d a h e a r i n g on t h e i s s u e s o f te m p o r a r y 
d i s a b i l i t y b e n e f i t s , m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s f o r f a i l 
u r e t o pay o r deny m e d i c a l b i l l s . On November 10, 1987, t h e i n s u r e r ' s a t t o r n e y 
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c o n f i r m e d a p r i o r t e l e p h o n e c o n f e r e n c e w i t h c l a i m a n t ' s c o u n s e l a d v i s i n g t h a t t h e 
i n s u r e r was w i l l i n g t o pay m e d i c a l b i l l i n g s w hich had been p a i d by t h e p r i v a t e 
h e a l t h c a r r i e r and a u t o m o b i l e i n s u r a n c e c a r r i e r . I t was suggested t h a t communi
c a t i o n be d i r e c t l y between t h e i n s u r a n c e companies t o f u l l y s a t i s y t h e i r l i e n s . 

On November 25, 1987, c l a i m a n t ' s a t t o r n e y and t h e i n s u r e r ' s a t t o r n e y 
r e a c h e d an agreement r e g a r d i n g c e r t a i n compensation t h a t c l a i m a n t was t o r e 
c e i v e . By l e t t e r d a t e d November 27, 1987, c l a i m a n t ' s a t t o r n e y a d v i s e d t h e i n 
s u r e r ' s a t t o r n e y t h a t c l a i m a n t had r e c e i v e d m e d i c a l b i l l s t h r o u g h October 10, 
1986 i n t h e amount o f $10,546.64. Of t h i s amount c l a i m a n t had p a i d $1,299.35. 
I t was c l a i m a n t ' s c o u n s e l ' s u n d e r s t a n d i n g t h a t t h e i n s u r e r would send c l a i m a n t a 
check f o r $900 i m m e d i a t e l y and a check f o r t h e b a l a n c e a f t e r t h e b i l l i n g s had 
been a u d i t e d t o d e t e r m i n e i f any o f t h e charges exceeded w o r k e r s ' compensation 
g u i d e l i n e s . 

The i n s u r e r ' s c o u n s e l , i n a November 30, 1987 l e t t e r , a d v i s e d t h a t a pprox
i m a t e l y $1,300 i n m e d i c a l b i l l s p a i d by c l a i m a n t would be r e i m b u r s e d t o t h e ex
t e n t t h a t t h e y were r e l a t e d t o t h e accepted i n j u r y and r e a s o n a b l e . The l e t t e r 
f u r t h e r a d v i s e d t h a t t h e i n s u r e r would check t h e m e d i c a l f e e g u i d e l i n e s , b u t 
t h a t i t w o u l d f o r w a r d c l a i m a n t a check f o r $900 a t t h e p r e s e n t t i m e . On Decem
ber 16, 1987, c l a i m a n t ' s August 1987 h e a r i n g r e q u e s t was d i s m i s s e d p u r s u a n t t o 
t h e p a r t i e s ' r e p r e s e n t a t i o n t h a t t h e i r d i s p u t e had been s e t t l e d . 

On May 26, 1988, t h e i n s u r e r w r o t e c l a i m a n t ' s a t t o r n e y i n d i c a t i n g i t s 
a p p r o v a l o f a t h i r d p a r t y c l a i m s e t t l e m e n t stemming from t h e a c c e p t e d c l a i m . 
The l e t t e r n o t e d t h a t t h e r e appeared t o be i s s u e s r a i s e d i n a p r i o r l e t t e r f r o m 
c l a i m a n t ' s a t t o r n e y r e g a r d i n g o u t s t a n d i n g m e d i c a l b e n e f i t s and t e m p o r a r y d i s 
a b i l i t y b e n e f i t s . The l e t t e r a d v i s e d t h a t i f t h e s e b e n e f i t s were owed, t h e y 
s h o u l d become par,t o f t h e s e t t l e m e n t l i e n . 

On Oc t o b e r 17, 1988, c l a i m a n t ' s a t t o r n e y w r o t e t h e i n s u r e r a d v i s i n g t h a t 
he was r e t a i n i n g t h e i n s u r e r ' s p o r t i o n o f t h e t h i r d p a r t y s e t t l e m e n t u n t i l i t -
honored i t s agreement o f November 25, 1987. He i n d i c a t e d t h a t t h e agreement had 
been v i o l a t e d as c l a i m a n t had n o t r e c e i v e d t h e a d d i t i o n a l $399.35 reimbursement 
f o r m e d i c a l b i l l s and n o t e d t h a t t h e i n s u r e r had n o t a u d i t e d t h e r e m a i n i n g 
b i l l i n g s . 

The i n s u r e r n e i t h e r a u d i t e d t h e b i l l i n g s nor p a i d c l a i m a n t any sum beyond 
t h e $900 p a i d i n 1987. 

On J u l y 25, 1989 c l a i m a n t r e q u e s t e d a h e a r i n g . On t h e r e q u e s t f o r h e a r 
i n g , an "x" i s marked b e s i d e t emporary t o t a l d i s a b i l i t y and p e n a l t i e s and a t t o r 
ney f e e s . C l a i m a n t s p e c i f i e d t h a t p e n a l t i e s and a t t o r n e y f e e s were sought f o r 
" u n r e a s o n a b l e d e l a y and f a i l u r e t o pay c l a i m a n t ' s m e d i c a l b i l l s and t i m e l o s s . " 
N e v e r t h e l e s s , t h e i s s u e o f a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r u n r e a s o n a b l e 
d e l a y i n payment o f t e m p o r a r y t o t a l d i s a b i l i t y was n o t r a i s e d by c l a i m a n t ' s 
c o u n s e l when t h e i s s u e s were s t a t e d a t t h e o u t s e t o f t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

Reimbursement o f M e d i c a l S e r v i c e s 

The R e f e r e e c o n c l u d e d t h a t t h e p a r t i e s d i d n o t have an agreement r e g a r d i n g 
t h e payment o f t h e d i s p u t e d m e d i c a l b i l l i n g s and t h e r e f o r e d i s m i s s e d c l a i m a n t ' s 
r e q u e s t f o r h e a r i n g . We d i s a g r e e . 

The i n s u r e r a c c e p t e d c l a i m a n t ' s c l a i m i n December 1986. T h e r e a f t e r , 
c l a i m a n t r e q u e s t e d reimbursement f o r m e d i c a l s e r v i c e s t h a t she had p r e v i o u s l y 
p a i d i n t h e amount o f $1,299.35. I n August 1987, c l a i m a n t r e q u e s t e d a h e a r i n g 
c o n c e r n i n g t h e f a i l u r e t o r e i m b u r s e her f o r t h e a f o r e m e n t i o n e d m e d i c a l s e r v i c e s . 
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I n November, t h e p a r t i e s reached an o r a l agreement r e g a r d i n g t h e r e i m 
bursement o f m e d i c a l s e r v i c e s p a i d by c l a i m a n t . I n a November 27, 1987 l e t t e r , 
c l a i m a n t ' s c o u n s e l m e m o r i a l i z e d t h e agreement t o t h e e f f e c t c l a i m a n t would 
r e c e i v e $900 and t h e r e a f t e r r e c e i v e t h e balance f o l l o w i n g an a u d i t o f t h e medi
c a l b i l l i n g s . By a November 30, 1987 l e t t e r , t h e i n s u r e r ' s c o u n s e l f u r t h e r 
m e m o r i a l i z e d t h e agreement t o t h e e f f e c t t h a t c l a i m a n t would r e c e i v e $900 and 
t h a t t h e b a l a n c e would be p a i d t o t h e e x t e n t t h a t t h e b i l l i n g s were r e l a t e d t o 
t h e i n j u r y and c o n s i s t e n t w i t h t h e m e d i c a l g u i d e l i n e s . T h e r e a f t e r , c l a i m a n t ' s 
August 1987 r e q u e s t f o r h e a r i n g was d i s m i s s e d by m o t i o n o f t h e p a r t i e s . 

The l e t t e r s o f c o u n s e l and t h e d i s m i s s a l o f t h e r e q u e s t f o r h e a r i n g p e r 
suade us t h a t t h e p a r t i e s d i d e n t e r an agreement. The q u e s t i o n i s what each 
agreed t o do. 

The o n l y e v i d e n c e beyond t h e l e t t e r s o f c o u n s e l , r e g a r d i n g t h e p a r t i e s ' 
November 1987 agreement, came from c l a i m a n t . She t e s t i f i e d t h a t i t was her 
u n d e r s t a n d i n g t h a t f o l l o w i n g t h e agreement she was n o t r e q u i r e d t o do a n y t h i n g 
i n o r d e r t o r e c e i v e t h e $399.35 balance r e m a i n i n g on t h e m e d i c a l b i l l i n g s w hich 
she had p r e v i o u s l y p a i d . 

We f i n d t h a t t h e p a r t i e s e n t e r e d i n t o an agreement i n w h i c h c l a i m a n t was 
t o be r e i m b u r s e d f o r m e d i c a l b i l l i n g s o f a p p r o x i m a t e l y $1,300 w h i c h she had p a i d 
p r i o r t o c l a i m acceptance. We f u r t h e r f i n d t h a t t h e o n l y l i m i t a t i o n on t h e d u t y 
t o r e i m b u r s e was t h a t s e r v i c e s would be r e i m b u r s e d up t o t h e f e e l i m i t s p e c i f i e d 
by t h e a d m i n i s t r a t i v e r u l e s . Pursuant t o t h e agreement, c l a i m a n t had no o b l i g a 
t i o n t o do a n y t h i n g as a c o n d i t i o n precedent o f reimbursement o f t h e $399.35 
b a l a n c e . 

We r e j e c t t h e i n s u r e r ' s c o n t e n t i o n t h a t t h e agreement r e q u i r e d c l a i m a n t t o 
s u b m i t i t e m i z e d m e d i c a l b i l l s , a d e s c r i p t i o n o f t h e m e d i c a l s e r v i c e s p r o v i d e d , 
CPT codes o r an a n a l y s i s o f t h e b i l l s as r e l a t e s t o t h e f e e s c h e d u l e s . Assum
i n g , arguendo, t h a t t h e w o r k e r s ' compensation law r e q u i r e s a w o r k e r t o submit 
such i n f o r m a t i o n t o o b t a i n reimbursement, we f i n d t h a t any such c o n d i t i o n s were 
wa i v e d by t h e i n s u r e r when i t u n d e r t o o k t o d e t e r m i n e t h e amount t o be p a i d w i t h 
o u t s u b m i s s i o n o f f u r t h e r i n f o r m a t i o n by c l a i m a n t . 

The i n s u r e r has n o t done what was r e q u i r e d o f i t by t h e agreement. I t has 
n o t p a i d t h e $399.35. Moreover, t h e r e i s no evidence t h a t t h e i n s u r e r a u d i t e d 
t h e b i l l s t o d e t e r m i n e t h e e x t e n t t o which t h e b i l l s exceeded t h e maximum p r o 
v i d e d f o r by t h e a d m i n i s t r a t i v e r u l e s . Under t h e s e c i r c u m s t a n c e s , t h e i n s u r e r 
has o n l y p a r t i a l l y s a t i s f i e d i t s o b l i g a t i o n by p a y i n g $900 o f t h e m e d i c a l 
b i l l i n g s i n q u e s t i o n . T h e r e f o r e , we conclude t h a t p u r s u a n t t o t h e p a r t i e s ' 
agreement, t h e i n s u r e r i s r e q u i r e d t o r eimburse c l a i m a n t f o r t h e r e m a i n i n g 
b a l a n c e o f $399.35. 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e d e c l i n e d t o assess a p e n a l t y o r r e l a t e d a t t o r n e y f e e f o r t h e 
i n s u r e r ' s a l l e g e d l y unreasonable f a i l u r e t o r e i m b u r s e c l a i m a n t t h e $399.35 
b a l a n c e o f r e m a i n i n g m e d i c a l b i l l i n g s . We agree. 

P e n a l t i e s and a t t o r n e y fees may be assessed when a c a r r i e r " u n r e a s o n a b l y 
d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay compensation." ORS 6 5 6 . 2 6 2 ( 1 0 ) ; 
6 5 6 . 3 8 2 ( 1 ) . The reasonableness o f a c a r r i e r ' s a c t i o n must be gauged based upon 
t h e i n f o r m a t i o n a v a i l a b l e t o t h e c a r r i e r a t t h e t i m e o f i t s a c t i o n . Brown v. 
A r g o n a u t I n s u r a n c e Company, 93 Or App 588 ( 1 9 8 8 ) ; P r i c e v. SAIF, 73 Or App 123 
( 1 9 8 5 ) . 

A l t h o u g h we have h e r e i n found t h a t t h e i n s u r e r was o b l i g a t e d t o r e i m b u r s e 
c l a i m a n t t h e r e m a i n i n g b a l a n c e , we do n o t f i n d i t s f a i l u r e t o do so unreason
a b l e . The agreement was o r a l ; and t h e p a r t i e s ' m e m o r i a l i z a t i o n s o f i t v a r y w i t h 
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r e g a r d s t o t h e method and c r i t e r i a f o r t h e a u d i t o f t h e r e m a i n i n g b a l a n c e . 
T h e r e f o r e , t h e i n s u r e r had l e g i t i m a t e doubts as t o t h e e x t e n t o f i t s o b l i g a t i o n 
t o r e i m b u r s e c l a i m a n t f o r t h e balance o f m e d i c a l b i l l i n g s she had p r e v i o u s l y 
p a i d . A c c o r d i n g l y , n e i t h e r a p e n a l t y nor a t t o r n e y f e e i s w a r r a n t e d . 

A t t o r n e y Fee 

Cl a i m a n t c o n t e n d s . t h a t she i s e n t i t l e d t o a p e n a l t y - r e l a t e d a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable d e l a y i n p a y i n g t e m p o r a r y d i s a b i l i t y 
c o mpensation. The Referee d i d n o t address t h i s i s s u e . 

A l t h o u g h c l a i m a n t ' s h e a r i n g r e q u e s t c o n t a i n s an "x" b e s i d e t h e i s s u e l i n e s 
o f "Temporary T o t a l D i s a b i l i t y " and " P e n a l t i e s & A t t o r n e y Fees," t h a t i s s u e was 
no t r a i s e d as an i s s u e by c l a i m a n t ' s c o u n s e l a t t h e h e a r i n g , nor was t h e r e any 
ev i d e n c e p r e s e n t e d w i t h r e g a r d t o t h i s i s s u e . The o n l y d i s c u s s i o n between t h e 
p a r t i e s a t h e a r i n g concerned t h e reimbursement o f m e d i c a l s e r v i c e s and p e n a l t i e s 
and a t t o r n e y f e e f o r an a l l e g e d l y unreasonable f a i l u r e t o r e i m b u r s e . I n a p o s t -
h e a r i n g l e t t e r , t o t h e Referee, c l a i m a n t ' s c o u n s e l i n d i c a t e d t h a t an agreement 
had been rea c h e d r e g a r d i n g t h e payment o f temporary t o t a l d i s a b i l i t y and a 
p e n a l t y . A t t h a t t i m e , c l a i m a n t ' s a t t o r n e y sought an a t t o r n e y f e e c o n n e c t e d 
w i t h t h e d e l a y i n payment o f temporary d i s a b i l i t y compensation. 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t i t would be f u n d a m e n t a l l y 
u n f a i r t o now address t h e i s s u e o f a p e n a l t y - r e l a t e d a t t o r n e y f e e f o r an 
a l l e g e d l y u n r e a s o n a b l e d e l a y i n p a y i n g temporary d i s a b i l i t y b e n e f i t s and 
t h e r e f o r e d e c l i n e t o do so. Mavis v. SAIF, 45 Or App 1059, 1062-63 ( 1 9 8 0 ) ; 
L i n d a R. S c o t t , 42 Van N a t t a 910, 912 (19 9 0 ) ; R i c h a r d C. Centeno, 41 Van 
N a t t a 619, 620 ( 1 9 8 9 ) . 

F i n a l l y , were we t o address t h e q u e s t i o n o f a f e e f o r d e l a y i n t h e payment 
o f t e m p o r a r y d i s a b i l i t y compensation, we would f i n d t h a t t h e r e i s no e v i d e n c e i n 
t h e r e c o r d t o e s t a b l i s h t h a t t h e i n s u r e r u nreasonably r e s i s t e d t h e payment o f 
te m p o r a r y d i s a b i l i t y compensation. For t h i s reason a l s o , no a t t o r n e y f e e w i l l 
be assessed. 

ORDER 

The Re f e r e e ' s o r d e r d a t e d June 4, 1990, as c o r r e c t e d June 13, 1990, i s r e 
v e r s e d i n p a r t and a f f i r m e d i n p a r t . That p o r t i o n which d e c l i n e d t o g r a n t c l a i m 
a n t reimbursement f o r m e d i c a l b i l l i n g s i n t h e amount o f $399.35 i s r e v e r s e d . 
The i n s u r e r i s d i r e c t e d t o pay c l a i m a n t $399.35 f o r reimbursement o f m e d i c a l 
s e r v i c e s . The re m a i n d e r o f t h e o r d e r i s a f f i r m e d . 

March 6. 1991 C i t e as 43 Van N a t t a 474 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JESSE D. STARR, Claimant 
WCB Case No. 89-14581 

ORDER ON REVIEW 
K i r k p a t r i c k & Z e i t z , Claimant A t t o r n e y 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. * 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Hoguet's o r d e r t h a t : (1) i n c r e a s e d 

c l a i m a n t ' s u n s cheduled permanent d i s a b i l i t y award f o r a low back i n j u r y f r o m 27 
p e r c e n t (86.4 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 34 p e r c e n t 
(108.8 d e g r e e s ) ; and (2) d e c l i n e d t o g r a n t permanent t o t a l d i s a b i l i t y . On 
r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g 
permanent t o t a l d i s a b i l i t y . We a f f i r m . 
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FINDINGS OF FACT 
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The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t has b o t h on and o f f - t h e - j o b t r a i n i n g i n t h e v o c a t i o n o f b a r b e r / 
h a i r s t y l i s t . 

C l a i m a n t i s capable o f l i f t i n g between 2 5 and 49 pounds o c c a s i o n a l l y . He 
i s r e s t r i c t e d f r o m s i t t i n g f o r more t h a n f o u r hours a t a t i m e and f r o m s t a n d i n g 
and w a l k i n g more t h a n s i x hours a t a t i m e . C l a i m a n t i s r e s t r i c t e d t o o n l y 
i n t e r m i t t e n t b e n d i n g , c r a w l i n g and s q u a t t i n g . 

As a r e s u l t o f h i s compensable i n j u r y , c l a i m a n t has l o s s o f f l e x i o n i n t h e 
t h o r a c o l u m b a r " r e g i o n ( f r o m 90 degrees t o 45 d e g r e e s ) . C l a i m a n t a l s o has l o s s o f 
e x t e n s i o n i n t h e t h o r a c o l u m b a r r e g i o n ( f r o m 30 degrees t o 15 d e g r e e s ) . 

As a r e s u l t o f h i s i n j u r y , c l a i m a n t has undergone l a m i n e c t o m i e s w i t h 
d i s c e c t o m i e s a t two d i f f e r e n t l e v e l s (L4-L5 and t h e L5-S1). C l a i m a n t has a l s o 
undergone two s p i n a l f u s i o n s , one a t t h e L5-S1 l e v e l and t h e second a t t h e L4-L5 
l e v e l . 

As a r e s u l t o f t h e i n j u r y , c l a i m a n t has l i m i t e d a b i l i t y t o r e p e t i t i v e l y 
bend, s i t , s t a n d , c r a w l and squat. 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

The Board adopts t h e Referee's "Conclusions and O p i n i o n " on t h e i s s u e o f 
permanent t o t a l d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
The " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h t h e 
h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . 
OAR 438-10-010(1). 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on January 1, 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on J u l y 17, 1989, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled perma
nent p a r t i a l d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

I n t h e p r e s e n t case, c l a i m a n t does n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e 
Ref e r e e f o r c l a i m a n t ' s age, f o r m a l e d u c a t i o n and s k i l l s . We adopt t h e v a l u e s 
and r e a s o n i n g r e l a t e d t o t h o s e v a l u e s a s s i g n e d by t h e Referee and d i s c u s s o n l y 
t h e i s s u e s o f t r a i n i n g , a d a p t a b i l i t y and impairment. 
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T r a i n i n g 

The R e f e r e e c o n c l u d e d t h a t , f o r h i s b a r b e r s c h o o l t r a i n i n g , c l a i m a n t 
s h o u l d be a s s i g n e d a v a l u e o f z e r o . We agree. Whether c l a i m a n t i s e n t i t l e d t o 
a v a l u e f o r t r a i n i n g under forme r OAR 436-35-300(5) i s dependent upon w h e t h e r 
o r n o t c l a i m a n t has d e m o n s t r a t e d competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . 
Competence i n a " s p e c i f i c v o c a t i o n a l p u r s u i t " under forme r OAR 436-35-300(5) 
means t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f - t h e - j o b t o p e r f o r m o t h e r t h a n an 
e n t r y - l e v e l p o s i t i o n . L a r r y L. McDougal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has a c q u i r e d s u f f i c i e n t on and o f f - t h e - j o b t r a i n i n g t o p e r 
f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . We conclude t h a t c l a i m a n t has demon
s t r a t e d competence i n t h e v o c a t i o n o f b a r b e r / h a i r s t y l i s t . T h e r e f o r e , t h e 
a p p r o p r i a t e t r a i n i n g v a l u e i s 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

The R e f e r e e a s s i g n e d a v a l u e o f 2.5 f o r a d a p t a b i l i t y . C l a i m a n t contends 
t h a t , under f o r m e r OAR 436-35-320(1), t h e Referee was r e q u i r e d t o t a k e c l a i m 
a n t ' s p a i n i n t o account i n a r r i v i n g a t a v a l u e f o r a d a p t a b i l i t y . 

C l a i m a n t f u r t h e r argues t h a t t h e p r o p e r a d a p t a b i l i t y v a l u e s h o u l d be 10, 
as f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) p r o v i d e s t h a t t h e a d a p t a b i l i t y f a c t o r i s a m a x i 
mum o f 10 when t h e worker i s u nable t o p e r f o r m " t h e f u l l range o f s e d e n t a r y 
a c t i v i t i e s because o f r e s t r i c t e d a b i l i t i e s t o s i t , s t a n d , w a l k , c a r r y , s t o o p , 
c r o u c h , k n e e l o r t w i s t . " C l a i m a n t contends t h a t he i s u n a b l e t o do a n y t h i n g f o r 
t e n t o t w e l v e days p e r month and t h e remainder o f t h e t i m e , he i s o n l y c a p a b l e 
o f w o r k i n g up t o t h r e e hours w i t h o u t r e s t i n g . T h e r e f o r e , c l a i m a n t a r g u e s , he i s 
e n t i t l e d t o t h e maximum v a l u e i n a d a p t a b i l i t y . We d i s a g r e e . 

Dr. Misko, c l a i m a n t ' s l a s t t r e a t i n g p h y s i c i a n , s t a t e d t h a t c l a i m a n t c o u l d 
l i f t 25 t o 49 pounds o c c a s i o n a l l y . Dr. Misko a l s o r e s t r i c t e d c l a i m a n t f r o m 
s i t t i n g f o r more t h a n f o u r hours a t a t i m e and s t a n d i n g and w a l k i n g more t h a n 
s i x h o u r s a t a t i m e . F i n a l l y , Dr. Misko r e s t r i c t e d c l a i m a n t t o o n l y i n t e r m i t 
t e n t b e n d i n g , c r a w l i n g and s q u a t t i n g . 

We c o n c l u d e t h a t t h e Referee was n o t r e q u i r e d t o f a c t o r i n a v a l u e f o r 
p a i n i n a r r i v i n g a t t h e a s s i g n e d a d a p t a b i l i t y v a l u e . The R eferee r e l i e d upon 
Dr. Misko's r e p o r t , w h i c h , i n i t s r e s t r i c t i o n s o f c l a i m a n t ' s a c t i v i t y , o b v i o u s l y 
t o o k c l a i m a n t ' s p a i n i n t o c o n s i d e r a t i o n . I n a d d i t i o n , t h e R eferee p r o p e r l y 
a p p l i e d f o r m e r OAR 436-35-310(4), as c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f t h e 
i n j u r y and t h e r e i s no e v i d e n c e t h a t employment has been o f f e r e d . 

We c o n c l u d e t h a t c l a i m a n t i s capable o f p e r f o r m i n g work i n t h e medium 
c a t e g o r y ( v a l u e o f 1) based upon h i s a b i l i t y t o l i f t . See f o r m e r OAR 436-35-
3 1 0 ( 4 ) ( 6 ) . However, because c l a i m a n t has l i m i t e d a b i l i t i e s t o s i t , s t a n d , w a l k , 
bend, c r a w l and s q u a t , t h e a d a p t a b i l i t y v a l u e i s t h e average o f 1, ( f o r t h e 
medium c a t e g o r y f o r w h i c h he q u a l i f i e s ) and 4 ( t h e v a l u e f o r t h e n e x t l o w e r 
c a t e g o r y ) . See f o r m e r OAR 435-35-310(4). A c c o r d i n g l y , we c o n c l u d e t h a t t h e 
R e f e r e e c o r r e c t l y a s s i g n e d c l a i m a n t an a d a p t a b i l i t y v a l u e o f 2.5. 

I m p a i r m e n t 

The R e f e r e e fo u n d t h a t c l a i m a n t was e n t i t l e d t o an i m p a i r m e n t v a l u e o f 2 6 
p e r c e n t . C l a i m a n t argues t h a t t h e Referee i n c o r r e c t l y combined, r a t h e r t h a n 
added, c l a i m a n t ' s g e n e r a l s p i n a l f i n d i n g s , l o s s o f m o t i o n i n t h e s p i n e and l o s s 
o f r e p e t i t i v e use o f t h e low back. We d i s a g r e e . To a r r i v e a t a t o t a l i m p a i r 
ment f i n d i n g , t h e R eferee c o r r e c t l y combined t h e t o t a l i m p a i r m e n t v a l u e f o r l o s t 
range o f m o t i o n , w i t h t h e v a l u e s f o r s u r g e r i e s and l o s s o f r e p e t i t i v e use. F o r 
mer OAR 436-35-005(4) and 436-35-360(11). See B u f o r d M. Spencer, 43 Van N a t t a 
173 ( 1 9 9 1 ) . 
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Cl a i m a n t i s e n t i t l e d t o an impairment v a l u e f o r h i s l o s t range o f m o t i o n 
i n h i s lumbar s p i n e . For l o s s o f f l e x i o n i n t h e t h o r a c o l u m b a r r e g i o n ( f r o m 90 
degrees t o 45 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 4.5 p e r c e n t . Former 
OAR 436-35-360(6). For l o s s o f e x t e n s i o n i n t h e t h o r a c o l u m b a r r e g i o n ( f r o m 30 
degrees t o 15 d e g r e e s ) , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 1.5 p e r c e n t . Former 
OAR 436-35-320(7). For a t o t a l r a t i n g o f t h e t h o r a c o l u m b a r a r e a , t h e v a l u e s f o r 
l o s s o f m o t i o n a r e added f o r a t o t a l o f 6 p e r c e n t . Former OAR 436-35-360(10). 

I n a d d i t i o n , c l a i m a n t i s e n t i t l e d t o a v a l u e f o r h i s s u r g e r y and t h e r e 
s u l t i n g i m p a i r m e n t . For each laminectomy w i t h s i n g l e d i s c e c t o m y , c l a i m a n t i s 
e n t i t l e d t o a v a l u e o f 5 p e r c e n t . Former OAR 436-35-350(2). C l a i m a n t has 
undergone l a m i n e c t o m i e s ( w i t h d i s c e c t o m i e s ) a t t h e L4-L5 l e v e l and t h e L5-S1 
l e v e l . He i s t h e r e f o r e e n t i t l e d t o a v a l u e o f 9.75 p e r c e n t . [ U n l i k e t h e 
p r i o r " s t a n d a r d s , " t h e " s t a n d a r d s " a p p l i c a b l e t o t h i s case r e q u i r e c o m b i n i n g 
u n l e s s i t i s s p e c i f i c a l l y r e q u i r e d t h a t t h e y be added. Former OAR 436-35-
0 0 5 ( 4 ) . Compare M i c h a e l E. C r i s t , 42 Van N a t t a 1093 ( 1 9 9 0 ) . ] 

C l a i m a n t i s a l s o e n t i t l e d t o a v a l u e f o r h i s s p i n a l f u s i o n s . Former OAR 
436-35-3 5 0 ( 3 ) . For h i s f u s i o n a t L5-S1, c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 
p e r c e n t . For h i s f u s i o n a t L4-L5, c l a i m a n t i s e n t i t l e d t o a v a l u e o f 3 p e r c e n t . 
For h i s s p i n a l f u s i o n s , c l a i m a n t i s e n t i t l e d t o a t o t a l v a l u e o f 7.85 p e r c e n t . 

F i n a l l y , because c l a i m a n t has l i m i t e d a b i l i t y t o use h i s low back t o 
r e p e t i t i v e l y bend, s i t , s t a n d , c r a w l and squat, he i s e n t i t l e d t o a 5 p e r c e n t 
i m p a i r m e n t . Former OAR 436-35-320(4). 

For a t o t a l r a t i n g o f c l a i m a n t ' s m u l t i p l e r e s i d u a l s , t h e r a t i n g s a r e 
combined t o r e a c h a f i n a l impairment v a l u e o f 25.7. Former OAR 436-35-005(4) 
and 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e , 1, i s added t o h i s e d u c a t i o n v a l u e , 2, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e , 2.5, t h e p r o d u c t i s 7.5. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e , 25.7, t h e r e s u l t i s 
33.2 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole p e r c e n t a g e . 
Former OAR 436-35-280(7). C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " 
i s , t h e r e f o r e , 34 p e r c e n t . 

ORDER 

The Referee's o r d e r d a t e d December 12, 1989 i s a f f i r m e d . 

March 7, 1991 C i t e as 43 Van N a t t a 477 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOAN M. ALVARADO, C l a i m a n t 

WCB Case No. 89-14600 
ORDER ON REVIEW 

M i c h a e l B. Dye, Claimant A t t o r n e y 
G a i l Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee S e i f e r t ' s o r d e r t h a t 
d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e 
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d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a low back c o n d i t i o n . On r e v i e w , t h e 
i s s u e s a r e p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i d n o t f i n d t h e d e n i a l by t h e SAIF C o r p o r a t i o n t o be u n r e a 
s o n a b l e and d i d n o t assess p e n a l t i e s o r a s s o c i a t e d a t t o r n e y f e e s . We a f f i r m , 
b u t f o r d i f f e r e n t r e a s o n s . 

C l a i m a n t argues on r e v i e w t h a t t h e Referee r e l i e d on a m e d i c a l r e p o r t t h a t 
was p r o d u c e d a f t e r t h e d e n i a l i s s u e d and sh o u l d n o t be used i n d e t e r m i n i n g i f 
t h e d e n i a l was r e a s o n a b l e when i s s u e d . We agree. 

SAIF argues however, t h a t a t t h e t i m e t h e d e n i a l was i s s u e d , a l e g i t i m a t e 
doubt e x i s t e d as t o c o m p e n s a b i l i t y and t h e r e f o r e t h e d e n i a l was n o t unr e a s o n 
a b l e . We have p r e v i o u s l y h e l d t h a t when an employer has no i n f o r m a t i o n w i t h 
w h i c h t o d e t e r m i n e whether a c o n d i t i o n was, o r was n o t , w o r k - r e l a t e d , a l e g i t i 
mate doubt e x i s t s as t o i t s l i a b i l i t y . Joseph I . Vernaza, 42 Van N a t t a 1284 
(1 9 9 0 ) . 

A f t e r e x a m i n i n g t h e e v i d e n c e a v a i l a b l e a t t h e t i m e t h e d e n i a l was i s s u e d , 
we c o n c l u d e t h a t SAIF had a l e g i t i m a t e doubt r e g a r d i n g a w o r s e n i n g o f t h e com
pe n s a b l e c o n d i t i o n , as w e l l as doubt as t o t h e cause o f t h e a l l e g e d w o r s e n i n g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 5, 1990, as r e c o n s i d e r e d on May 18, 
1990, i s a f f i r m e d . 

March 7, 1991 C i t e as 43 Van N a t t a 478 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. ELLER, Claimant 

And, I n t h e M a t t e r o f t h e Complying S t a t u s o f 
L & S C o n s t r u c t i o n dba L & S Construction Co., Noncomplying Employer 

WCB Case Nos. 89-22414, 89-17927, 89-21528 & 89-12828 
ORDER ON REVIEW 

Douglas D. Hagen, Claimant A t t o r n e y 
S t o e l , R i v e s , e t a l . , Defense A t t o r n e y s 

Cummins, e t a l . , Defense A t t o r n e y s , 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Barbara B r a i n a r d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n , on b e h a l f o f J.W. Brayson, B u i l d e r s ( B r a y s o n ) , r e -
g u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i l l ' s o r d e r w h i c h : (1) s e t a s i d e 
i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a r i g h t s h o u l d e r c o n d i 
t i o n ; ( 2 ) u p h e l d SAIF's d e n i a l , on b e h a l f o f S l a t e r C o n s t r u c t i o n ( S l a t e r ) , o f 
c l a i m a n t ' s c l a i m f o r t h e same c o n d i t i o n ; and (3) u p h e l d SAIF's d e n i a l , on b e h a l f 
o f L & S C o n s t r u c t i o n (L & S ) , a noncomplying employer, o f c l a i m a n t ' s c l a i m f o r 
t h e same c o n d i t i o n . I n i t s b r i e f , on r e v i e w , SAIF, on b e h a l f o f L & S, a s s e r t s 
t h a t c l a i m a n t s u s t a i n e d a d i s c r e t e r i g h t s h o u l d e r i n j u r y w i t h S l a t e r , and t h a t 
c l a i m a n t has n o t p r o v e n t h a t h i s i n j u r y i s compensable as t o L & S. On r e v i e w , 
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t h e i s s u e s a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We a f f i r m i n p a r t and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " f a c t s " as c o n t a i n e d i n t h e " I s s u e s " and " F i n d i n g s 
o f F a c t " s e c t i o n s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s r e p e t i t i v e work a c t i v i t i e s f o r S l a t e r , Brayson and L & S were 
t h e m a j o r c o n t r i b u t i n g cause o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n and need f o r 
t r e a t m e n t . 

C l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n f i r s t became d i s a b l i n g a f t e r he ceased 
w o r k i n g f o r L & S i n March 1988. Claimant's work a c t i v i t i e s w h i l e SAIF/L & S 
was on t h e r i s k exposed c l a i m a n t t o p o t e n t i a l l y c a u s a l c o n d i t i o n s w h i c h c o u l d 
have c o n t r i b u t e d t o h i s r i g h t s h o u l d e r c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
Compen s ab i 1 i t v 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t ' s 
c o n d i t i o n i s c h r o n i c and developed over t i m e and t h a t h i s c l a i m i s one f o r occu
p a t i o n a l d i s e a s e as opposed t o i n j u r y . We f u r t h e r a f f i r m and adopt t h e Ref
e r e e ' s r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n i s compensable. 

R e s p o n s i b i l i t y 

F i n d i n g t h a t employment w i t h t h e l a s t employer, L & S, d i d n o t indepen
d e n t l y c o n t r i b u t e o r a f f e c t i n any way t h e c a u s a t i o n o f c l a i m a n t ' s r i g h t s h o u l 
d e r c o n d i t i o n , t h e Referee ass i g n e d r e s p o n s i b i l i t y t o a p r i o r employer, Brayson. 
On r e v i e w , Brayson contends t h a t L & S d i d n o t c a r r y i t s burden o f p r o o f under 
t h e l a s t i n j u r i o u s exposure r u l e such t h a t r e s p o n s i b i l i t y s h i f t s t o a p r i o r 
e mployer. We agree and r e v e r s e . 

The l a s t i n j u r i o u s exposure r u l e p r o v i d e s t h a t , i f a w o r k e r p r o v e s t h a t an 
o c c u p a t i o n a l d i s e a s e was caused by work c o n d i t i o n s t h a t e x i s t e d d u r i n g a p e r i o d 
when more t h a n one c a r r i e r was on t h e r i s k , t h e l a s t employment p r o v i d i n g p o t e n 
t i a l l y c a u s a l c o n d i t i o n s i n i t i a l l y i s deemed r e s p o n s i b l e f o r t h e d i s e a s e . Boise 
Cascade C o r p o r a t i o n v. St a r b u c k , 296 Or 238 (1 9 8 4 ) ; Meyer v. SAIF, 71 Or App 
371, 373 ( 1 9 8 4 ) . 

The "onset o f d i s a b i l i t y " i s t h e t r i g g e r i n g d a t e f o r d e t e r m i n a t i o n o f 
w h i c h employment i s t h e l a s t p o t e n t i a l l y c a u s a l employment. Bracke v. Baza'r, 
293 Or 239, 248 (1 9 8 2 ) . The onset o f d i s a b i l i t y i s t h e d a t e on w h i c h t h e 
c l a i m a n t f i r s t becomes d i s a b l e d as a r e s u l t o f t h e compensable c o n d i t i o n o r , i f 
c l a i m a n t does n o t become d i s a b l e d , t h e dat e he f i r s t seeks m e d i c a l t r e a t m e n t f o r 
t h e c o n d i t i o n . Progress Q u a r r i e s v. Vaanderinq, 80 Or App 160 ( 1 9 8 6 ) ; SAIF v. 
Carey, 63 Or App 68 (1 9 8 3 ) . The i n i t i a l l y r e s p o n s i b l e employer can t h e n s h i f t 
r e s p o n s i b i l i t y t o an e a r l i e r employer o n l y by p r o v i n g t h a t work a c t i v i t i e s 
f o r t h e e a r l i e r employer were t h e s o l e cause o f c l a i m a n t ' s d i s a b i l i t y o r t h a t i t 
was i m p o s s i b l e f o r work exposure f o r t h e i n i t i a l l y r e s p o n s i b l e employer t o have 
caused t h e c o n d i t i o n . S t a r b u c k , supra, a t 244 n.3; FMC Corp. v. L i b e r t y M u t u a l 
I n s . Co.. 70 Or App 370 (1 9 8 4 ) , c l a r i f i e d 73 Or App 223 ( 1 9 8 5 ) . 

C l a i m a n t worked f o r S l a t e r as a c a r p e n t e r from A p r i l 1985 t o A p r i l 1986, 
p e r f o r m i n g work a c t i v i t y w hich r e q u i r e d r e p e t i t i v e use, i n c l u d i n g r e p e t i t i v e 
o v erhead use o f t h e r i g h t s h o u l d e r . From September 1986 t o F e b r u a r y 1987, 
c l a i m a n t worked f o r Brayson, p e r f o r m i n g e s s e n t i a l l y t h e same k i n d s o f t a s k s . 
A l t h o u g h c l a i m a n t e x p e r i e n c e d o c c a s i o n a l r i g h t s h o u l d e r d i s c o m f o r t w h i l e d o i n g 
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heavy r e p e t i t i v e overhead work f o r b o t h S l a t e r and Brayson, he missed no t i m e 
f r o m work and a s s e r t e d no c l a i m w h i l e employed by e i t h e r S l a t e r o r Brayson. 
L a t e r , f r o m December 1987 t h r o u g h January 1988, c l a i m a n t worked f o r L & S, a l s o 
as a c a r p e n t e r , a g a i n p e r f o r m i n g e s s e n t i a l l y t h e same k i n d o f t a s k s , a l t h o u g h he 
d i d c o n s i d e r a b l y l e s s r e p e t i t i v e and overhead work f o r L & S t h a n he had f o r t h e 
p r i o r e m p l o y e r s . C l a i m a n t e x p e r i e n c e d t h e same o c c a s i o n a l r i g h t s h o u l d e r d i s 
c o m f o r t w h i l e w o r k i n g f o r L & S. Claimant f i r s t sought m e d i c a l t r e a t m e n t f o r 
h i s r i g h t s h o u l d e r c o n d i t i o n f r o m Dr. Dresher on March 2, 1988. Under such c i r 
cumstances, we c o n c l u d e t h a t t h e onset o f d i s a b i l i t y f o r c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m was March 1988. Consequently, r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t 
s h o u l d e r c o n d i t i o n r e s t s , i n t h e f i r s t i n s t a n c e , w i t h SAIF/L & S, t h e c a r r i e r / 
employer i m m e d i a t e l y p r i o r t o t h e March 2, 1988 onset o f d i s a b i l i t y . S t a r b u c k , 
s u p r a ; Meyer v. SAIF, supra. 

SAIF/L & S can e s t a b l i s h t h a t r e s p o n s i b i l i t y s h o u l d be a s s i g n e d t o a p r i o r 
employer by showing t h a t a p r i o r employment exposure w i t h Brayson o r S l a t e r was 
t h e s o l e cause o f c l a i m a n t ' s d i s a b i l i t y o r t h a t i t was i m p o s s i b l e f o r c l a i m a n t ' s 
employment exposure w h i l e SAIF/L & S was on t h e r i s k t o have caused c l a i m a n t ' s 
d i s a b i l i t y . FMC Corp. v. L i b e r t y M u t u a l I n s . Co., supra. 

Dr. Graham, c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r h i s r i g h t s h o u l d e r c o n d i 
t i o n , s t a t e d t h a t no s p e c i f i c i n j u r y caused c l a i m a n t ' s r o t a t o r c u f f t e a r ; 
r a t h e r , he e x p l a i n e d , t h e t e a r r e p r e s e n t s c u m u l a t i v e trauma secondary t o c h r o n i c 
work exposure t o r e p e t i t i v e overhead heavy use o f t h e arm. He c o n c l u d e d t h a t 
c l a i m a n t ' s o n g o i n g work a c t i v i t i e s as a c a r p e n t e r f o r a l l employers c o n t r i b u t e d 
t o t h e development o f t h i s c o n d i t i o n . The Western M e d i c a l C o n s u l t a n t s examined 
c l a i m a n t and agreed t h a t o v e r h e a r d work a c t i v i t i e s were a c o n t r i b u t i n g f a c t o r t o 
t h e r o t a t o r c u f f t e a r ; i n a d d i t i o n , t h e y opined t h a t two months work f o r L & S 
had "no s i g n i f i c a n t " impact on t h e p a t h o l o g y o f t h e t e a r . Dr. F a r r i s , t h e 
a u t h o r o f t h e C o n s u l t a n t s ' r e p o r t , l a t e r r e i t e r a t e d t h a t c l a i m a n t ' s c o n d i t i o n 
was p r i m a r i l y t h e r e s u l t o f many ye a r s work as a c a r p e n t e r . Because c l a i m a n t 
o n l y worked f o r L & S f o r two months, Dr. F a r r i s o p i n e d t h a t c l a i m a n t ' s work 
a c t i v i t i e s f o r t h i s employer p r o b a b l y had a " n e g l i g i b l e " impact on t h e d e v e l o p 
ment o f c l a i m a n t ' s r i g h t r o t a t o r c u f f t e a r . 

" N e g l i g i b l e " impact and "no s i g n i f i c a n t " impact a r e n o t t h e l e g a l t e s t ' f o r 
d e t e r m i n i n g r e s p o n s i b i l i t y f o r c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e . There i s no 
m e d i c a l o p i n i o n t h a t work exposure a t L & S d i d n o t and c o u l d n o t have con
t r i b u t e d t o t h e development o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n . A l t h o u g h 
none o f t h e s e p h y s i c i a n s s t a t e d t h a t c l a i m a n t ' s a c t u a l work a c t i v i t i e s d u r i n g 
h i s b r i e f employment w i t h L & S c o n t r i b u t e d s i g n i f i c a n t l y t o h i s s h o u l d e r c o n d i 
t i o n , n e v e r t h e l e s s , t h e y a l l agree t h a t work exposure a t L & S c o n t r i b u t e d 
s l i g h t l y t o t h a t c o n d i t i o n . 

A c c o r d i n g l y , we concl u d e t h a t work a c t i v i t y w i t h L & S c o u l d have caused 
c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n . We f u r t h e r conclude t h a t L & S has f a i l e d 
t o e s t a b l i s h e i t h e r t h a t c l a i m a n t ' s p r i o r employment a c t i v i t i e s w i t h S l a t e r o r 
Brayson were t h e s o l e cause o f c l a i m a n t ' s r i g h t s h o u l d e r c o n d i t i o n , o r t h a t i t 
was n o t p o s s i b l e f o r c l a i m a n t ' s work a c t i v i t i e s w i t h L & S t o have c o n t r i b u t e d 
t o h i s d i s a b i l i t y . Consequently, SAIF/L & S i s t h e r e s p o n s i b l e i n s u r e r / e m p l o y e r 
f o r c l a i m a n t ' s compensable r i g h t s h o u l d e r c o n d i t i o n . I d . 

Inasmuch as c l a i m a n t d i d n o t submit a b r i e f on r e v i e w , no a t t o r n e y f e e i s 
awarded. S h i r l e y M. Brown, 40 Van N a t t a 879 (19 8 8 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 20, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f L & S C o n s t r u c t i o n , o f 
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c l a i m a n t ' s r i g h t s h o u l d e r o c c u p a t i o n a l d i s e a s e c l a i m i s s e t a s i d e . The c l a i m i s 
remanded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. SAIF's d e n i a l , on 
b e h a l f o f J . W. Brayson, B u i l d e r s , i s r e i n s t a t e d and u p h e l d . The Refer e e ' s 
assessed a t t o r n e y f e e award o f $3,000 f o r p r e v a i l i n g on t h e d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m s h a l l be p a i d by SAIF on b e h a l f o f L & S, r a t h e r t h a n 
by SAIF on b e h a l f o f Brayson. The remainder o f t h e o r d e r i s a f f i r m e d . 

March 7, 1991 C i t e as 43 Van N a t t a 481 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALAN G. HERRON, Claimant 
WCB Case No. 90-13623 
ORDER OF ABATEMENT 

Malagon, e t a l . , C l aimant A t t o r n e y s 
Nancy C. Marque ( S a i f ) , Defense A t t o r n e y 

The Board has now r e c e i v e d a memorandum i n s u p p o r t o f t h e SAIF Corpora
t i o n ' s m o t i o n t o abate and r e c o n s i d e r our February 8, 1991 Order on Review which 
a f f i r m e d a Referee's o r d e r t h a t d i r e c t e d SAIF t o pay c l a i m a n t ' s s c h e d u l e d perma
ne n t d i s a b i l i t y award a t t h e r a t e o f $305 per degree. I n o r d e r t o p e r m i t us 
adequate t i m e t o c o n s i d e r SAIF's argument and t o s o l i c i t c l a i m a n t ' s response, we 
w i t h d r a w o u r Fe b r u a r y 8, 1991 Order on Review and our March 6, 1991 Order Deny
i n g R e c o n s i d e r a t i o n . 

C l a i m a n t i s r e q u e s t e d t o submit h i s response t o SAIF's memorandum w i t h i n 
10 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n 
under advisement. 

I T IS SO ORDERED. 

March 7, 1991 C i t e as 43 Van N a t t a 481 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ZINNIA L. PALMER, Claimant 

WCB Case No. 89-12772 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee B l a c k ' s o r d e r w h i c h : (1) d e c l i n e d t o 
g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d c l a i m a n t ' s u n s c h e d u l e d p e r 
manent d i s a b i l i t y award f o r a low back i n j u r y from 26.25 p e r c e n t (84 d e g r e e s ) , 
as awarded by a D e t e r m i n a t i o n Order and S t i p u l a t e d Order, t o 77 p e r c e n t (246.4 
d e g r e e s ) . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
t h e o r d e r w h i c h i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award. On 
r e v i e w , t h e i s s u e i s e x t e n t o f d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and supplement w i t h t h e f o l l o w 
ing a d d i t i o n a l f a c t s . 

C l a i m a n t r e t a i n s t h o r a c o l u m b a r s p i n e ranges o f m o t i o n as f o l l o w s : f o r w a r d 
f l e x i o n - 45 degrees; e x t e n s i o n - 15 degrees; r i g h t and l e f t l a t e r a l f l e x i o n -
25 d e g r e e s ; and r i g h t and l e f t r o t a t i o n - 40 degrees. 
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C l a i m a n t became m e d i c a l l y s t a t i o n a r y May 10, 1989. 

A D e t e r m i n a t i o n Order i s s u e d June 28, 1989. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s n o t per m a n e n t l y and t o t a l l y d i s a b l e d based on m e d i c a l reasons 
a l o n e . Nor i s she pe r m a n e n t l y and t o t a l l y d i s a b l e d as a r e s u l t o f a c o m b i n a t i o n 
o f m e d i c a l and nonmedical f a c t o r s . A l t h o u g h work search e f f o r t s m i g h t be f u t i l e 
f o r c l a i m a n t , she has n o t e s t a b l i s h e d t h a t , b u t f o r her compensable c o n d i t i o n , 
she i s w i l l i n g t o work. Cl a i m a n t has made no e f f o r t t o f i n d work. 

C l a i m a n t has s u s t a i n e d a 77 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h er compensable low back i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Permanent T o t a l D i s a b i l i t y 

E x t e n t o f Impairment, 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s n o t perma
n e n t l y and t o t a l l y d i s a b l e d based s o l e l y on her p h y s i c a l c o n d i t i o n w i t h t h e 
f o l l o w i n g s u p p l e m e n t a t i o n . 

I n J a n u a r y 1989, Dr. M a c R i t c h i e , an i n d u s t r i a l m e d i c i n e s p e c i a l i s t and 
c l a i m a n t ' s l o n g t i m e t r e a t i n g p h y s i c i a n , i n d i c a t e d t h a t c l a i m a n t s h o u l d be a b l e 
t o r e t u r n t o t h e m o d i f i e d j o b she had performed i n t h e p a s t . The d o c t o r p r e v i 
o u s l y had i n d i c a t e d t h a t c l a i m a n t c o u l d work 4 hours per day p e r f o r m i n g work 
a c t i v i t y r e q u i r i n g her t o l i f t up t o 10 pounds, w i t h l i m i t e d b e n d i n g and s t o o p 
i n g and no work above w a i s t l e v e l . 

On March 1, 1989, c l a i m a n t was e v a l u a t e d by t h e N o r t h w e s t M e d i c a l C o n s u l 
t a n t s . The C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t had d e g e n e r a t i v e low back d i s e a s e 
w i t h i n s t a b i l i t y , l i m i t a t i o n o f low back m o t i o n , and c h r o n i c lumbar s p r a i n . 
They recommended no j o b r e t r a i n i n g as c l a i m a n t was r e t i r e d , and r a t e d c l a i m a n t ' s 
i m p a i r m e n t a t 11 p e r c e n t under t h e AMA G u i d e l i n e s . 

L i k e w i s e , Mr. Smith, c l a i m a n t ' s l o n g t i m e v o c a t i o n a l c o u n s e l o r , c o n c u r r e d 
t h a t c l a i m a n t was p h y s i c a l l y capable o f p e r f o r m i n g s e d e n t a r y work as a p a r t s 
c l e r k . 

Thus, t h e o p i n i o n s o f b o t h Dr. M a c R i t c h i e and t h e C o n s u l t a n t s , as w e l l as 
c l a i m a n t ' s v o c a t i o n a l c o u n s e l o r , s u p p o r t a f i n d i n g t h a t c l a i m a n t i s n o t perma
n e n t l y and t o t a l l y d i s a b l e d on t h e b a s i s o f her p h y s i c a l i n c a p a c i t y a l o n e . We 
must, t h e r e f o r e , address c l a i m a n t ' s a s s e r t i o n t h a t she i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . 

Odd-Lot D o c t r i n e 

We a l s o a f f i r m and adopt t h e Referee's c o n c l u s i o n t h a t c l a i m a n t i s n o t 
t o t a l l y d i s a b l e d based on a c o m b i n a t i o n o f m e d i c a l and nonmedical f a c t o r s ; how
e v e r , we do so f o r t h e f o l l o w i n g reason. 

I n c o n t r a s t t o t h e Referee, we do n o t f i n d i t d i s p o s i t i v e t h a t c l a i m a n t ' s 
a t - i n j u r y employer o f f e r e d her m o d i f i e d work. Dr. M a c R i t c h i e o n l y r e l e a s e d 
c l a i m a n t t o r e t u r n t o p a r t - t i m e r e s t r i c t e d s e d e n t a r y work on a one-week t r i a l 
b a s i s . I n o u r v i e w , such a r e l e a s e does n o t e s t a b l i s h t h a t c l a i m a n t i s employ
a b l e a t t h e m o d i f i e d j o b o f f e r e d o r t h a t she has t h e a b i l i t y t o s e l l h e r 
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s e r v i c e s i n t h e c o m p e t i t i v e l a b o r market. H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) ; 
N o r t o n v. SAIF, 86 Or App 447, 453 (1987). 

483 

I n s t e a d , we a f f i r m t h e Referee's c o n c l u s i o n based on c l a i m a n t ' s f a i l u r e t o 
p r o v e t h a t she i s w i l l i n g t o work. Where, as he r e , c l a i m a n t was n o t employed o r 
s e e k i n g work a t t h e t i m e o f t h e h e a r i n g , c l a i m a n t has t h e burden o f e s t a b l i s h i n g 
t h a t , b u t f o r t h e compensable i n j u r y , she would have been w i l l i n g t o seek r e g u 
l a r g a i n f u l employment. SAIF v. Stephen, 308 Or 41 ( 1 9 8 9 ) ; SAIF v. Beswick. 104 
Or App 494 ( 1 9 9 0 ) . 

C l a i m a n t i s now 63 y e a r s o l d , has no t r a n s f e r a b l e s k i l l s , and i s s e v e r e l y 
l i m i t e d i n her p h y s i c a l c a p a b i l i t i e s . Moreover, she has t a k e n e a r l y r e t i r e m e n t 
a f t e r w o r k i n g f o r t h e a t - i n j u r y employer f o r 17 y e a r s . N e v e r t h e l e s s , w h i l e a 
r e t u r n t o work o r a j o b search might be o r have been f u t i l e f o r t h i s c l a i m a n t , 
i n l i g h t o f t h e C o u r t ' s h o l d i n g i n Stephen as f o l l o w e d i n Beswick, i t i s 
c l a i m a n t ' s burden t o p r o v e t h a t , b u t f o r t h e compensable c o n d i t i o n , she i s o r 
was w i l l i n g t o seek r e g u l a r g a i n f u l employment o r would have made r e a s o n a b l e 
e f f o r t s t o o b t a i n such work. The r e c o r d s i m p l y does n o t s u p p o r t such a f i n d i n g . 

As e a r l y as June 1987, c l a i m a n t i n d i c a t e d t h a t she p l a n n e d t o r e t i r e a t 
age 62. I n f a c t , she s p e c i f i c a l l y t e r m i n a t e d her i n v o l v e m e n t i n a r e t u r n - t o -
work program and r e j e c t e d t h e employer's o f f e r o f a m o d i f i e d j o b f o r t h i s v e r y 
r e a s o n . Moreover, c l a i m a n t has made no a t t e m p t t o seek employment anywhere 
s i n c e she ceased work f o r t h e employer. 

I n sum, c l a i m a n t r e t a i n s t h e a b i l i t y t o p e r f o r m p a r t - t i m e s e d e n t a r y l e v e l 
work. F u r t h e r m o r e , on t h i s r e c o r d , c l a i m a n t has n o t d e m o n s t r a t e d t h a t she i s 
w i l l i n g t o seek r e g u l a r g a i n f u l employment. Consequently, c l a i m a n t i s n o t e n t i 
t l e d t o an award o f permanent t o t a l d i s a b i l i t y on an " o d d - l o t " b a s i s . 

Permanent P a r t i a l D i s a b i l i t y 

A l t h o u g h we a s s i g n a lower v a l u e t o c l a i m a n t ' s range o f m o t i o n l o s s e s t h a n 
t h e R e f e r e e , we a f f i r m h i s award o f 77 p e r c e n t permanent d i s a b i l i t y . 

To e s t a b l i s h t h e e x t e n t o f c l a i m a n t ' s i n j u r y - r e l a t e d permanent p a r t i a l 
d i s a b i l i t y , t h e Referee p r o p e r l y a p p l i e d t h e s t a n d a r d s f o r t h e e v a l u a t i o n o f 
d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those 
a r e t h e " s t a n d a r d s " we a p p l y as w e l l . S p e c i f i c a l l y , because c l a i m a n t ' s c o n d i 
t i o n became m e d i c a l l y s t a t i o n a r y on May 10, 1989, and her c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on June 28, 1989, we a p p l y f o r m e r OAR 436-35-270 t h r o u g h 
436-35-440 w h i c h became e f f e c t i v e January 1, 1989, t o t h e r a t i n g o f c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y . OAR 438-10-010. 

On r e v i e w , t h e p a r t i e s do n o t d i s p u t e t h e v a l u e s a s s i g n e d by t h e Referee 
t o t h e s o c i a l / v o c a t i o n a l f a c t o r s which i n c l u d e a v a l u e o f 1 f o r age; a v a l u e o f 
0 f o r e d u c a t i o n ; a v a l u e o f 1 f o r t r a i n i n g ; and a v a l u e o f 4 f o r SVP. However, 
c l a i m a n t contends t h a t t h e Referee i n c o r r e c t l y combined t h e v a l u e s o f her s p i n a l 
i m p a i r m e n t , and t h e employer argues t h a t t h e Referee e r r e d i n r a t i n g c l a i m a n t ' s 
a d a p t a b i l i t y under s u b s e c t i o n (4) o f former OAR 436-35-310 r a t h e r t h a n a p p l y i n g 
s u b s e c t i o n (3) o f t h e r u l e . T h e r e f o r e , we address o n l y t h e a d a p t a b i l i t y and 
i m p a i r m e n t v a l u e s . 

A d a p t a b i l i t y 

I t i s u n d i s p u t e d t h a t c l a i m a n t l e f t work because o f her compensable i n 
j u r y . The p a r t i e s d i s p u t e , however, whether an " o f f e r " o f employment was made. 
C l a i m a n t ' s a d a p t a b i l i t y v a l u e i s dependent upon whether an " o f f e r " was made. 
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The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who has e i t h e r r e t u r n e d t o m o d i f i e d 
work o r r e c e i v e d a work o f f e r [see former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) ] i s d e t e r m i n e d 
f r o m a m a t r i x o f v a l u e s a t f o r m e r OAR 436-35-310(3). On t h e o t h e r hand, t h e 
a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f h i s o r her 
compensable i n j u r y / c o n d i t i o n and who has n o t r e c e i v e d an o f f e r o f employment i s . 
based on t h e w o r k e r ' s r e s i d u a l p h y s i c a l c a p a c i t y w i t h o u t r e g a r d t o t h a t c l a i m 
a n t ' s p h y s i c a l c a p a c i t y p r i o r t o t h e i n j u r y . Former OAR 436-35-310(4). 

The employer c h a l l e n g e s t h e Referee's award o f an a d a p t a b i l i t y v a l u e o f 10 
under f o r m e r OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) , c o n t e n d i n g t h a t t h e Referee i m p r o p e r l y d i s r e 
g a rded t h e employer's o r a l o f f e r o f m o d i f i e d employment. C l a i m a n t ' s v e r b a l 
s t a t e m e n t o f i n t e n t t o r e f u s e t h e j o b o f f e r i n f a v o r o f r e t i r e m e n t , a s s e r t s t h e 
employer, r e n d e r e d " f u t i l e " and " v a i n " any redundant w r i t t e n o f f e r m e e t i n g t h e 
t e c h n i c a l r e q u i r e m e n t s o f s u b s e c t i o n (3) o f f o r m e r OAR 436-35-310. 

Even i f we were t o f i n d t h a t c l a i m a n t i n t e n d e d t o r e f u s e t h e employer's 
l a t e s t o f f e r o f m o d i f i e d work, t h a t s t i l l would n o t o b v i a t e t h e r e q u i r e m e n t t h a t 
t h e employer's o f f e r be i n w r i t i n g . Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) s p e c i f i c a l l y 
d e f i n e s "work o f f e r " as used i n former OAR 436-35-310(3) as t h e " d e l i v e r y i n 
p e r s o n o r by c e r t i f i e d m a i l . . . o f a w r i t t e n o f f e r o f work by t h e employer t o 
w h i c h t h e r e i s a p h y s i c i a n ' s r e l e a s e . " [emphasis s u p p l i e d ] . N e i t h e r t h e Ref
e r e e nor t h i s Board has t h e a u t h o r i t y t o s u b s t i t u t e s u b s t a n t i a l c o m p l i a n c e f o r 
s t r i c t c o m p l i a n c e w i t h a p r e c i s e l y d e f i n e d r u l e . Consequently, we f i n d t h a t no 
employment has been o f f e r e d under former OAR 436-35-310(3). Thus, c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e i s d e r i v e d from former OAR 436-35-310(4). See, a n a l o g o u s l y , 
Eastman v. G e o r g i a P a c i f i c Corp., 79 Or App 610 ( 1 9 8 6 ) . 

C l a i m a n t has r e s t r i c t i o n s i n p e r f o r m i n g work a c t i v i t i e s t h a t r e q u i r e p r o 
l o n g e d s i t t i n g , b e n d i n g , s t o o p i n g , w a l k i n g , s t a n d i n g o r l i f t i n g o v e r 10 pounds. 
She i s a l s o l i m i t e d t o p e r f o r m i n g a c t i v i t i e s o n l y a t o r below w a i s t l e v e l , and 
must be a f f o r d e d t h e o p p o r t u n i t y t o l a y down p e r i o d i c a l l y t o r e d u c e her.symptoms 
and d i s c o m f o r t . Given c l a i m a n t ' s r e s t r i c t e d r e s i d u a l p h y s i c a l c a p a c i t y , t h e 
Referee p r o p e r l y a s s i g n e d an a d a p t a b i l i t y v a l u e o f 10. Former OAR 436-35-
3 1 0 ( 4 ) ( d ) . 

I m p a i r m e n t 

C l a i m a n t contends t h a t t h e Referee i n c o r r e c t l y combined her m u l t i p l e 
s p i n a l i m p a i r m e n t v a l u e s . The c a l c u l a t i o n o f c l a i m a n t ' s t o t a l s p i n a l i m p a i r m e n t 
does c o n t a i n a m a t h e m a t i c a l e r r o r . However, on de novo r e v i e w , we f i n d t h a t 
c l a i m a n t ' s range o f m o t i o n v a l u e i s s l i g h t l y l e s s t h a n t h a t a s s i g n e d by t h e Ref
e r e e . N e v e r t h e l e s s , a f t e r r e c a l c u l a t i o n w i t h t h e c o r r e c t e d v a l u e , we concur 
w i t h t h e R e f e r e e ' s i m p a i r m e n t r a t i n g . 

The R e f e r e e awarded c l a i m a n t 11 p e r c e n t f o r her l o s t range o f t h o r a c o l u m 
bar m o t i o n . However, he d i d n o t s p e c i f y how he a r r i v e d a t t h i s v a l u e . The 
range o f m o t i o n t e s t i n g p e r f o r m e d c l o s e s t i n t i m e t o t h e h e a r i n g was p e r f o r m e d 
by t h e N o r t h w e s t M e d i c a l C o n s u l t a n t s . T h e r e f o r e , we r e l y on t h o s e measurements 
i n d e t e r m i n i n g c l a i m a n t ' s impairment r a t i n g . 

We f i n d t h a t c l a i m a n t i s e n t i t l e d t o t h e f o l l o w i n g v a l u e s f o r l o s t t h o r a 
columbar ranges o f m o t i o n : For 45 degrees o f f l e x i o n , c l a i m a n t i s a s s i g n e d an 
i m p a i r m e n t v a l u e o f 4.5 p e r c e n t . Former OAR 436-35-360(6). For 15 degrees o f 
e x t e n s i o n , c l a i m a n t i s a s s i g n e d an impairment v a l u e o f 1.5 p e r c e n t . Former 
OAR 4 3 6 - 3 5 - 3 6 0 ( 7 ) . For 25 degrees o f r i g h t f l e x i o n , c l a i m a n t i s a s s i g n e d an im
p a i r m e n t v a l u e o f 1. Former OAR 436-35-360(8). For 25 degrees o f l e f t f l e x i o n , 
c l a i m a n t i s a s s i g n e d an impairment v a l u e o f 1. Former OAR 436-35-360(8). 

When t h e s e v a l u e s are added ( n o t combined), we f i n d t h a t c l a i m a n t i s e n t i 
t l e d t o 8 p e r c e n t f o r l o s s o f t h o r a c o l u m b a r s p i n e range o f m o t i o n . Former OAR 
436-35-360(10). 
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The Referee awarded c l a i m a n t 4 p e r c e n t f o r an u n o p e r a t e d d i s c b u l g e . We 
agr e e . Former OAR 436-35-350(2). The Referee awarded c l a i m a n t 5 p e r c e n t f o r 
her s e v e r e c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f t h e back. We agree w i t h 
t h i s award as w e l l . Former OAR 436-35-320(4). 

The v a l u e s f o r m u l t i p l e r e s i d u a l s i n t h e t h o r a c o l u m b a r s p i n e a r e combined 
( n o t added) t o f i n d t h e t o t a l impairment o f t h e s p i n e . Former OAR 436-35-
3 6 0 ( 1 1 ) . When c l a i m a n t ' s l o s t range o f m o t i o n v a l u e o f 8 p e r c e n t , u n o p e r a t e d 
d i s c b u l g e v a l u e o f 4 p e r c e n t , and l o s s o f r e p e t i t i v e use v a l u e o f 5 p e r c e n t a r e 
combined, c l a i m a n t ' s impairment v a l u e t o t a l s 16.1 p e r c e n t . 

Recomputation o f Unscheduled Permanent D i s a b i l i t y 

H a ving d e t e r m i n e d each v a l u e necessary to.compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o her e d u c a t i o n v a l u e 5, t h e sum i s 6. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 10, t h e p r o d u c t i s 60. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 16.1, t h e r e s u l t i s 76.1 
p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280(7). 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . I d . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 77 p e r c e n t . 

D i s a b i l i t y O u t s i d e t h e Standards 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t a s s e r t s t h a t , based on c l e a r and c o n v i n c i n g e v i d e n c e o f g r e a t e r 
i m p a i r m e n t , she i s e n t i t l e d t o a permanent d i s a b i l i t y award o f 90 p e r c e n t . 
C l a i m a n t argues t h a t because she s u f f e r s from a c o n d i t i o n t h a t i s "worsening," 
i t i s h i g h l y p r o b a b l e t h a t her c o n d i t i o n a t t h e t i m e o f h e a r i n g i n October 1989 
was worse t h a n i t was when she was examined seven months e a r l i e r by t h e Consul
t a n t s i n March 1989 when t h e measurements upon which her i m p a i r m e n t r a t i n g was 
based were p e r f o r m e d . T h e r e f o r e , c l a i m a n t contends, she has shown b y ' c l e a r and 
c o n v i n c i n g e v i d e n c e t h a t her c o n d i t i o n has n o t been a d e q u a t e l y r a t e d under t h e 
s t a n d a r d s . 

However, t h e l i m i t a t i o n s t o which c l a i m a n t t e s t i f i e d a t h e a r i n g were con
s i s t e n t w i t h t h e r e s i d u a l p h y s i c a l c a p a c i t y assessed by her a t t e n d i n g p h y s i c i a n 
i n September 1988. T h i s r e c o r d does n o t s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t her 
c o n d i t i o n has p r o g r e s s i v e l y worsened s i n c e her i n j u r y . On t h i s r e c o r d , t h e n , we 
f i n d t h a t c l a i m a n t has n o t proven t h a t her permanent im p a i r m e n t i s g r e a t e r t h a n 
77 p e r c e n t as awarded under t h e s t a n d a r d s . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e employer's c r o s s - r e q u e s t f o r r e d u c t i o n o f c l a i m 
a n t ' s u n s c h e d u l e d permanent d i s a b i l i t y award i s $650 t o be p a i d by t h e employer. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e p l y b r i e f ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
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C l a r i f i c a t i o n o f Referee's Order 

As d i s c u s s e d above, t h e Referee concluded t h a t c l a i m a n t was e n t i t l e d t o 77 
p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . However, t h e o r d e r c l a u s e o f t h e Ref
e r e e ' s O p i n i o n and Order s t a t e d : "Claimant's award o f permanent p a r t i a l d i s 
a b i l i t y i s i n c r e a s e d t o 77 p e r c e n t r e p r e s e n t i n g a 31.75 p e r c e n t i n c r e a s e e q u a l 
t o 98.6 d e g r e e s . " We n o t e t h a t t h e Referee i n t e n d e d t o a l l o w a t o t a l award o f 
77 p e r c e n t u n s c h e d u l e d permanent d i s a b i l i t y . The o r d e r c l a u s e s h o u l d have r e a d : 
I n a d d i t i o n t o t h e 20 p e r c e n t (64 degrees) unscheduled permanent d i s a b i l i t y 
awarded by D e t e r m i n a t i o n Order, and i n a d d i t i o n t o t h e 6.25 p e r c e n t (20 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y awarded by S t i p u l a t e d Order, c l a i m a n t i s f u r 
t h e r awarded 50.75 p e r c e n t (162.4 degrees) unscheduled permanent d i s a b i l i t y , 
g i v i n g h e r a t o t a l award t o d a t e o f 77 p e r c e n t (246.4 degrees) u n s c h e d u l e d p e r 
manent d i s a b i l i t y f o r a low back i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 17, 1989, as c l a r i f i e d by t h i s o r d e r , 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $650, p a y a b l e by 
t h e s e l f - i n s u r e d employer. 

Board Member C r i d e r , d i s s e n t i n g . 

C l a i m a n t was compensably i n j u r e d i n November 1986. She worked u n t i l , 
a f t e r e x c e e d i n g her d o c t o r ' s r e s t r i c t i o n s , she was f o r c e d o f f work f o r e i g h t 
months. S i n c e t h e i n j u r y , c l a i m a n t has r e p e a t e d l y r e t u r n e d t o work, r e p e a t e d l y 
e x p e r i e n c e d f l a r e ups o f her c o n d i t i o n when her d o c t o r ' s r e s t r i c t i o n s were 
exceeded a t t h e employer's d i r e c t i o n , and r e p e a t e d l y l e f t work due t o t h e d i s 
a b i l i t y . D e s p i t e her a d m i r a b l e e f f o r t s t o c o n t i n u e t o work, t h e m a j o r i t y f i n d s 
c l a i m a n t was u n w i l l i n g t o work and on t h a t ground, d e n i e s her an award o f perma
nent t o t a l d i s a b i l i t y . C l a i m a n t i s e n t i t l e d t o t h a t award. T h e r e f o r e , I 
d i s s e n t . 

My c h a l l e n g e t o t h e m a j o r i t y ' s d e c i s i o n i s t w o f o l d . F i r s t , I do n o t be
l i e v e t h a t c l a i m a n t , who was- w o r k i n g a t t h e t i m e she became d i s a b l e d , i s r e 
q u i r e d t o p r o v e t h a t she i s w i l l i n g t o work t o e s t a b l i s h e n t i t l e m e n t t o PTD. 
I f , however, she i s r e q u i r e d t o prove w i l l i n g n e s s t o work, t h e e v i d e n c e o f t h a t 
w i l l i n g n e s s i s overwhelming. 

I . 

I n SAIF v. Stephen, 308 Or 41 (1989), t h e Supreme Court h e l d t h a t a w o r k e r 
who v o l u n t a r i l y l e a v e s work and t h e r e a f t e r becomes t o t a l l y d i s a b l e d must p r o v e , 
as a c o n d i t i o n o f e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y c ompensation, t h a t 
she i s w i l l i n g t o work. The purpose o f t h e r u l e i s t o ensure t h a t PTD awards 
s e r v e a wage-replacement f u n c t i o n . 

O r d i n a r i l y , we d e t e r m i n e whether o r n o t a c l a i m a n t i s a w o r k e r , e n t i t l e d 
t o d i s a b i l i t y compensation, as o f t h e d a t e o f d i s a b i l i t y . See Weyerhaeuser v. 
K e p f o r d , 100 Or App 410 ( 1 9 9 0 ) . Where, as h e r e , a worker i s f o r c e d t o l e a v e work 
due t o t h e i n j u r y , t h e worker i s e n t i t l e d t o d i s a b i l i t y compensation. The 
w o r k e r i s n o t r e q u i r e d t o e s t a b l i s h c o n t i n u e d w i l l i n g n e s s t o work. 

SAIF v. Stephen, s u p r a , p r o t e c t s workers who l e a v e work f o r reasons u n r e 
l a t e d t o a compensable i n j u r y b e f o r e t h e y become d i s a b l e d by a l l o w i n g them t o 
d e m o n s t r a t e t h a t t h e y would have r e t u r n e d t o t h e work f o r c e b u t f o r t h e i n j u r y — 
t h u s , t h a t a PTD award would serve as wage replacement. The m a j o r i t y t u r n s t h e 
d e c i s i o n on i t s head by r e q u i r i n g a worker who never v o l u n t a r i l y l e f t t h e work 
f o r c e t o e s t a b l i s h her w i l l i n g n e s s t o work. 
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I am aware t h a t t h e Court o f Appeals has r e c e n t l y o r d e r e d t h e Board t o 
d e t e r m i n e whether a worker was w i l l i n g t o work i n a s i t u a t i o n analogous t o t h i s 
one. See SAIF v. Beswick, 104 Or App 494 (1990). I n t h a t case, however, t h e 
c o u r t d i d n o t d i s c u s s t h e f a c t s o f t h e case o r i t s u n d e r s t a n d i n g o f Stephen. 
T h e r e f o r e , I r e s p e c t f u l l y suggest t h a t t h e i s s u e m e r i t s f u r t h e r c o n s i d e r a t i o n . 

I I . 

Assuming t h a t each and every c l a i m a n t s e e k i n g a PTD award must p r o v e w i l l 
i n g n e s s t o work, r e g a r d l e s s o f t h e reason t h a t worker l e f t work, c l a i m a n t has 
c l e a r l y e s t a b l i s h e d t h a t , b u t f o r t h e compensable i n j u r y , she would be w i l l i n g 
t o seek work. Most i m p o r t a n t l y , she worked u n t i l she c o u l d do so no l o n g e r . I n 
a d d i t i o n , she t e s t i f i e d a t h e a r i n g t h a t she would be w i l l i n g t o work i f she 
c o u l d . I n t h e f a c e o f t h i s e vidence, t h e p a n e l f i n d s t h a t c l a i m a n t was n o t 
w i l l i n g t o work because she planned t o r e t i r e when she reached 62 y e a r s o f age. 
W h i l e c l a i m a n t t o l d s e v e r a l m e d i c a l and v o c a t i o n a l s e r v i c e p r o v i d e r s t h a t she 
d i d n o t p l a n t o r e t u r n t o work a f t e r age 62, she d i d n o t do so u n t i l she was 
f o r c e d t o l e a v e work i n December 1988 b e f o r e she reached 62 y e a r s . (Ex 90-2, 
Ex 9 8 - 1 ) . Under t h e s e c i r c u m s t a n c e s , her p l a n t o r e t i r e does n o t e s t a b l i s h t h a t 
she was n o t w i l l i n g t o work. 

C l a i m a n t worked u n t i l she c o u l d do so no l o n g e r . She s h o u l d n o t be p e n a l 
i z e d because she, u n l i k e l e s s f o r t u n a t e w o r k e r s , had a r e t i r e m e n t program t o 
f a l l back on. I would award her permanent t o t a l d i s a b i l i t y b e n e f i t s . 

March 8, 1991 C i t e as 43 Van N a t t a 487 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KENNETH CAGE, Claimant 

WCB Case Nos. 88-04373, 88-06497, 86-14231 & 88-06498 
INTERIM ORDER (REMANDING) 

Royce, e t a l . , Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

R o b e r t s , e t a l . , Defense A t t o r n e y s 

L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n (Market T r a n s p o r t ) r e q u e s t s r e v i e w 
o f t h a t p o r t i o n o f A r b i t r a t o r Neal's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f 
c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s c u r r e n t c a r p a l t u n n e l syndrome 
c o n d i t i o n ; (2) u p h e l d L i b e r t y Northwest's (Norpac S e r v i c e s ) d e n i a l o f t h e same 
c o n d i t i o n ; and (3) awarded a t t o r n e y fees t o c l a i m a n t ' s c o u n s e l f o r s e r v i c e s p r o 
v i d e d b e f o r e h e a r i n g . Claimant c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e 
A r b i t r a t o r ' s o r d e r t h a t d e c l i n e d t o award a t t o r n e y f e e s f o r s e r v i c e s a t h e a r i n g . 
I n i t s b r i e f , L i b e r t y Northwest contends t h a t i f c l a i m a n t ' s c o u n s e l i s e n t i t l e d 
t o an a t t o r n e y f e e , t h e A r b i t r a t o r ' s award was e x c e s s i v e . On r e v i e w , t h e i s s u e s 
a r e r e s p o n s i b i l i t y and a t t o r n e y f e e s . We remand on t h e a t t o r n e y f e e i s s u e . 

We n o t e p r e l i m i n a r i l y t h a t c l a i m a n t ' s r e q u e s t s f o r h e a r i n g f r o m Market 
T r a n s p o r t ' s d e n i a l and from Norpac's d e n i a l were a s s i g n e d WCB Case Nos. 86-
14231 and 88-04373 r e s p e c t i v e l y . A h e a r i n g was scheduled t o address t h o s e r e 
q u e s t s b e f o r e Referee Neal. Subsequently, upon r e c e i p t o f an ORS 656.307 
o r d e r f r o m t h e Department, two new WCB Case Nos. were a s s i g n e d t o t h i s m a t t e r : 
88-06497 and 88-06498. I n i t i a l l y , A r b i t r a t o r G a l t o n was a p p o i n t e d t o conduct 
t h e a r b i t r a t i o n p r o c e e d i n g under ORS 656.307(2). However, on May 1 1 , 1988, 
t h e a r b i t r a t i o n p r o c e e d i n g was c o n s o l i d a t e d w i t h t h e p r e v i o u s l y s c h e d u l e d 
h e a r i n g and A r b i t r a t o r Neal was a p p o i n t e d . The p a r t i e s were a d v i s e d o f t h e 
c o n s o l i d a t i o n and appointment by N o t i c e o f He a r i n g m a i l e d May 17, 1988. 
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Inasmuch as t h e a d d i t i o n a l case numbers, a s s i g n e d t o t h e a r b i t r a t i o n 
p r o c e e d i n g , d e a l t w i t h t h e same r e s p o n s i b i l i t y i s s u e r a i s e d i n t h e p e n d i n g 
h e a r i n g r e q u e s t s , t h e y were p r o p e r l y c o n s o l i d a t e d f o r h e a r i n g . Moreover, 
because t h e ".307" o r d e r i n t h i s m a t t e r was r e c e i v e d a f t e r January 1, 1988, 
t h e h e a r i n g was an a r b i t r a t i o n , n o t w i t h s t a n d i n g t h e A r b i t r a t o r ' s use o f t h e 
t e r m s "Referee" and " O p i n i o n and Order." See Timothy R. Schroeder, s u p r a . 

F o l l o w i n g t h e p r o c e e d i n g , A r b i t r a t o r Neal, r a t h e r t h a n d i s p o s i n g o f a l l 
c o n s o l i d a t e d case numbers by a s i n g l e o r d e r , i s s u e d two s e p a r a t e o r d e r s . One 
o r d e r a ddressed t h e r e s p o n s i b i l i t y i s s u e on t h e m e r i t s . The o t h e r d i s m i s s e d 
WCB Case Nos. 88-06498 and 88-06497. Because a l l WCB Case Nos. r e l a t e d t o t h e 
i d e n t i c a l i s s u e , and because L i b e r t y Northwest has r e q u e s t e d r e v i e w o f b o t h o f 
t h e A r b i t r a t o r ' s o r d e r s by t h e Board, we c o n s o l i d a t e d them f o r purposes o f 
Board r e v i e w . F u r t h e r , we t r e a t A r b i t r a t o r Neal's d i s p o s i t i o n o f t h e case as 
t h e " d e t e r m i n a t i o n o f t h e a r b i t r a t o r " f o r purposes o f our r e v i e w p u r s u a n t t o 
ORS 656.307(2) . 

The A r b i t r a t o r awarded a f e e t o c l a i m a n t ' s c o u n s e l f o r s e r v i c e s r e n d e r e d 
b e f o r e t h e h e a r i n g . She d e c l i n e d t o award a f e e f o r s e r v i c e s r e n d e r e d a t 
h e a r i n g . We remand. 

The c u r r e n t v e r s i o n o f ORS 656.307 a u t h o r i z e s an i n s u r e r - p a i d a t t o r n e y 
f e e i f c l a i m a n t p a r t i c i p a t e d i n t h e r e s p o n s i b i l i t y p r o c e e d i n g . S p e c i f i c a l l y , 
s u b s e c t i o n (5) p r o v i d e s t h a t , i f c l a i m a n t appears i n any a r b i t r a t i o n p r o c e e d 
i n g and " a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s " i n t h e p r o c e e d i n g t h r o u g h an 
a t t o r n e y , t h e a r b i t r a t o r may r e q u i r e t h a t a r e a s o n a b l e a t t o r n e y f e e be p a i d by 
t h e i n s u r e r d e t e r m i n e d by t h e a r b i t r a t o r t o be t h e p a r t y r e s p o n s i b l e f o r pay
i n g c ompensation. T h i s s t a t u t o r y language i s e s s e n t i a l l y d u p l i c a t e d i n OAR 
438-15-090, e f f e c t i v e January 1> 1988. Jean Novotnv, 42 Van N a t t a 1060, 1061 
( 1 9 9 0 ) . 

P u r s u a n t t o ORS 656.307(5), c l a i m a n t may be awarded an assessed f e e i f 
he " a c t i v e l y and m e a n i n g f u l l y " p a r t i c i p a t e s t h r o u g h an a t t o r n e y i n a ".307" 
p r o c e e d i n g . C l a i m a n t ' s a t t o r n e y here p r o v i d e d s e r v i c e s p r i o r t o i s s u a n c e o f 
t h e ".307" o r d e r and a c t i v e l y p r o s e c u t e d t h e case a f t e r t h e Board r e c e i v e d t h e 
".307" o r d e r and t h r o u g h t h e h e a r i n g . C l a imant's a t t o r n e y spoke w i t h h i s 
c l i e n t and w i t h c o u n s e l f o r t h e i n s u r e r . C l a i m a n t ' s a t t o r n e y was p r e s e n t a t 
t h e h e a r i n g t o examine and cross-examine w i t n e s s e s . C l a i m a n t t o o k t h e p o s i 
t i o n a t h e a r i n g t h a t t h e employment a t Market T r a n s p o r t caused t h e c a r p a l 
t u n n e l c o n d i t i o n and t h a t , between t h e two employers, Market was r e s p o n s i b l e . 
Under t h e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t ' s a t t o r n e y a c t i v e l y and 
m e a n i n g f u l l y p a r t i c i p a t e d i n t h e u l t i m a t e d e t e r m i n a t i o n o f t h e r e s p o n s i b l e 
i n s u r e r . 

N e i t h e r ORS 6 5 6 . 3 0 7 ( 5 ) , nor OAR 438-15-090, r e g u i r e s an a r b i t r a t o r t o 
award a f e e i n any p a r t i c u l a r case. However, we have c o n c l u d e d t h a t , when a 
c l a i m a n t a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s i n an a r b i t r a t i o n p r o c e e d i n g , 
ah i n s u r e r - p a i d f e e s h o u l d be awarded absent unusual c i r c u m s t a n c e s . 
D a n i e l J . Berqmann, 42 Van N a t t a 949 (1990). Because an award under t h e 
s t a t u t e i s w i t h i n t h e d i s c r e t i o n o f t h e a r b i t r a t o r , we c o n c l u d e t h a t remand i s 
a p p r o p r i a t e . I d . 

A c c o r d i n g l y , t h i s m a t t e r i s remanded t o t h e A r b i t r a t o r . W i t h i n 14 days 
o f t h e d a t e o f t h i s o r d e r , t h e A r b i t r a t o r s h a l l p r o v i d e an i n t e r i m o r d e r on 
remand d e t e r m i n i n g whether c l a i m a n t s h o u l d be awarded a f e e i n t h i s case under 
ORS 656.307(5) and, i f so, t h e amount o f a r e a s o n a b l e f e e . We r e t a i n j u r i s 
d i c t i o n o v e r t h i s m a t t e r . Upon r e c e i p t o f t h e A r b i t r a t o r ' s o r d e r , we s h a l l 
p r o c e e d w i t h o u r r e v i e w . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
J . C. DANIELS, JR., C l a i m a n t 

WCB Case No. 89-2 52 65 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f h i s low back i n j u r y c l a i m ; (2) d e c l i n e d t o assess a p e n a l t y 
and r e l a t e d a t t o r n e y f e e f o r an a l l e g e d l y unreasonable d e n i a l ; and (3) d e c l i n e d 
t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r t h e i n s u r e r ' s f a i l u r e t o pay 
i n t e r i m compensation. I n h i s b r i e f , c l a i m a n t r e q u e s t s t h a t t h e Board o r d e r pay
ment o f i n t e r i m compensation. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , i n t e r i m 
c ompensation and p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s , " as supplemented by t h e f o l l o w i n g 
" U l t i m a t e F i n d i n g s . " 

C l a i m a n t ' s October 22, 1989 i n d u s t r i a l i n j u r y was a m a t e r i a l c o n t r i b u t i n g 
cause o f h i s c u r r e n t low back c o n d i t i o n . 

The employer had knowledge o f c l a i m a n t ' s i n d u s t r i a l i n j u r y and immediate 
d i s a b i l i t y on October 22, 1989, t h e d a t e o f i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

I t i s u n d i s p u t e d t h a t t h e i n c i d e n t w i t h t h e r e f r i g e r a t o r o c c u r r e d and t h a t 
c l a i m a n t s u f f e r e d immediate d i s a b l i n g p a i n t h e r e a f t e r . C l a i m a n t ' s immediate 
d i s a b i l i t y was observed by o t h e r s , i n c l u d i n g t h e employer. C l a i m a n t r e p o r t e d 
h a v i n g s u f f e r e d immediate p a i n a t h i s f i r s t d o c t o r ' s v i s i t . (Ex. 2 ) . I n t h i s 
r e g a r d , we a l s o n o t e t h a t t h e m e d i c a l evidence r e l a t i n g c l a i m a n t ' s c u r r e n t low 
back problems t o h i s i n d u s t r i a l i n j u r y i s u n c o n t r o v e r t e d . 

The R eferee found c l a i m a n t t o be an u n r e l i a b l e w i t n e s s . When, as he r e , 
t h a t d e t e r m i n a t i o n i s based on a r g u a b l e o b j e c t i v e i n c o n s i s t e n c i e s i n t h e r e c o r d , 
we a r e i n as good a p o s i t i o n as t h e Referee t o e v a l u a t e c l a i m a n t ' s t r u t h f u l n e s s 
and r e l i a b i l i t y . C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282, 285 ( 1 9 8 7 ) . 
I n t h i s case, a f t e r r e v i e w i n g t h e r e c o r d , we d i s a g r e e w i t h t h e R e f e r e e ' s c o n c l u 
s i o n r e g a r d i n g c l a i m a n t ' s r e l i a b i l i t y . 

The employer contends t h a t c l a i m a n t v a r i o u s l y r e p o r t e d t h a t h i s back p a i n 
was immediate and, on an o t h e r o c c a s i o n , t h a t i t s t a r t e d 15 t o 30 days a f t e r t h e 
a c c i d e n t . C l a i m a n t e x p l a i n e d t h a t h i s l e f t l e g p a i n was immediate and t h a t h i s 
whole body a l s o f e l t " s t r e t c h e d . " ( T r . 6 ) . Moreover, h a v i n g s u f f e r e d a p r e v i 
ous p a i n f u l gun sh o t wound i n b o t h l e g s , c l a i m a n t ' s r e p o r t o f symptoms t a k e s on 
added r e l i a b i l i t y . I n t h i s r e g a r d , he s t a t e d t h a t , a f t e r t h e work i n j u r y , l e g 
p a i n was i m m e d i a t e l y a c u t e , and back p a i n worsened, becoming u n b e a r a b l e o v e r t h e 
e n s u i n g weeks. ( T r . 18-20). Under t h e c i r c u m s t a n c e s , i n c l u d i n g c l a i m a n t ' s p r e 
e x i s t i n g l e g problems, we f i n d h i s r e p o r t i n g o f symptoms and h i s e x p l a n a t i o n o f 
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them t o be r e a s o n a b l e . I n o u r view, c l a i m a n t ' s r e p o r t i n g does n o t s u p p o r t a 
f i n d i n g t h a t he i s u n r e l i a b l e as a w i t n e s s . 

Moreover, c l a i m a n t ' s d e s c r i p t i o n s o f t h e r e f r i g e r a t o r i n c i d e n t and i t s 
s equelae a r e m a t e r i a l l y c o n s i s t e n t and c o r r o b o r a t e d by t h e employer's o b s e r v a 
t i o n s . We f i n d no r e c o r d e v i d e n c e which c a l l s c l a i m a n t ' s r e l i a b i l i t y as a 
w i t n e s s i n t o q u e s t i o n . 

Under t h e s e c i r c u m s t a n c e s , and i n t h e absence o f a n e g a t i v e demeanor-based 
c r e d i b i l i t y f i n d i n g , we a r e u n w i l l i n g t o d i s b e l i e v e c l a i m a n t ' s a c c o u n t o f t h e 
i n j u r y . And, inasmuch as t h e m e d i c a l evidence s u p p o r t s c l a i m a n t ' s c l a i m , we 
c o n c l u d e t h a t c l a i m a n t has c a r r i e d h i s burden o f e s t a b l i s h i n g t h a t h i s c u r r e n t 
d i s a b i l i t y and need f o r t r e a t m e n t r e s u l t e d from h i s October 22, 1989 i n d u s t r i a l 
i n j u r y . 

I n t e r i m Compensation 

Former ORS 656.262(4) r e q u i r e s t h e payment o f i n t e r i m compensation w i t h i n 
14 days o f t h e employer's n o t i c e o r knowledge o f a c l a i m . ORS 656.005(6) p r o 
v i d e s : " ' C l a i m ' means a w r i t t e n r e q u e s t f o r compensation f r o m a s u b j e c t w o r k e r 
o r someone on t h e w o r k e r ' s b e h a l f , o r any compensable i n j u r y o f w h i c h a s u b j e c t 
employer has n o t i c e o r knowledge." (Emphasis added.) A c l a i m a n t must " l e a v e 
work" w i t h i n t h e meaning o f ORS 656.210 i n o r d e r t o be e n t i t l e d t o i n t e r i m com
p e n s a t i o n . Bono v. SAIF, 298 Or 405, 408-10 (1 9 8 4 ) . 

I n t h i s case, i t i s u n d i s p u t e d t h a t c l a i m a n t l e f t work i m m e d i a t e l y f o l l o w 
i n g h i s o n - t h e - j o b i n j u r y and t h a t t h e employer was p r e s e n t and aware o f c l a i m 
a n t ' s d i s a b i l i t y . T h e r e f o r e , c l a i m a n t was e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o mpensation, i n t h e f o r m o f i n t e r i m compensation, b e g i n n i n g October 22, 1989 
and p e n d i n g acceptance o r d e n i a l o f h i s c l a i m . 

P e n a l t i e s and A t t o r n e y Fees 

Unreasonable D e n i a l 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whether t h e 
e m p l o y e r / i n s u r e r had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . " L e g i t i m a t e d o u b t " 
i s t o be c o n s i d e r e d i n l i g h t o f a l l t h e evidence a v a i l a b l e t o t h e employer/ 
i n s u r e r a t t h e t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) ; 
N o r g a r d v. R a w l i n s o n s , 30 Or App 999, 1003 (1977). 

A t t h e t i m e o f t h e November 30, 1989 d e n i a l , a l l o f t h e e x i s t i n g m e d i c a l 
e v i d e n c e r e l a t e d c l a i m a n t ' s d i s a b i l i t y and need f o r t r e a t m e n t t o t h e u n d i s p u t e d 
r e f r i g e r a t o r i n c i d e n t . Moreover, i t i s u n d i s p u t e d t h a t c l a i m a n t l e f t work f o l 
l o w i n g h i s i n j u r y and t h a t t h e employer knew t h a t c l a i m a n t was u n a b l e t o f i n i s h 
t h e j o b , due t o h i s i n j u r y . That knowledge w i l l be imputed t o t h e i n s u r e r . N i x 
v. SAIF, 80 Or App 656, 660 ( 1 9 8 6 ) . T h e r e f o r e , r e g a r d l e s s o f any s t a t e m e n t s r e 
g a r d i n g f a u l t w h i c h c l a i m a n t may have made, we conclude t h a t " l e g i t i m a t e d o u b t " 
d i d n o t e x i s t c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s i n j u r y and t h a t t h e 
d e n i a l was u n r e a s o n a b l e . 

F a i l u r e t o Pay I n t e r i m Compensation 

The employer t e s t i f i e d t h a t t h e f i r s t t i m e he saw c l a i m a n t subsequent t o 
t h e i n c i d e n t was around November 15, 1989, a f t e r c l a i m a n t had been t o t h e doc
t o r . However, inasmuch as t h e employer knew t h a t c l a i m a n t had been d i s a b l e d by 
h i s i n j u r y , we c o n c l u d e t h a t t h e i n s u r e r ' s f a i l u r e t o pay i n t e r i m c ompensation 
was u n r e a s o n a b l e . 
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T h e r e f o r e , t h e i n s u r e r b o t h unreasonably d e n i e d t h e c l a i m and unr e a s o n a b l y 
f a i l e d t o pay i n t e r i m compensation. Claimant i s e n t i t l e d t o a p e n a l t y f o r t h e 
i n s u r e r ' s u n r e a s o n a b l e conduct. ORS 656.262(10). I n a d d i t i o n , t h e i n s u r e r ' s 
c o n d u c t c o n s t i t u t e s an unreasonable r e s i s t a n c e t o t h e payment o f compensation 
w a r r a n t i n g t h e assessment o f a p e n a l t y - r e l a t e d a t t o r n e y f e e . ORS 656 . 3 8 2 ( 1 ) . 
Under t h e c i r c u m s t a n c e s o f t h i s case, we award a p e n a l t y - r e l a t e d f e e o f $350. 
I n a r r i v i n g a t t h e amount o f t h e f e e , we have c o n s i d e r e d t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4). I n p a r t i c u l a r , we have c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h i s i s s u e , as w e l l as t h e v a l u e o f t h e b e n e f i t secured f o r c l a i m a n t . 

I n a d d i t i o n , c l a i m a n t i s e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r p r e 
v a i l i n g on a d e n i e d c l a i m . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a 
s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n 
i n g t h e c o m p e n s a b i l i t y i s s u e i s $2,200, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e l e n g t h o f t h e h e a r i n g , t h e 
t i m e d e v o t e d t o t h e case on r e v i e w , t h e moderate c o m p l e x i t y o f t h e i s s u e , t h e 
r i s k t h a t c o u n s e l ' s s e r v i c e s might go uncompensated, and t h e b e n e f i t secured f o r 
c l a i m a n t . 

ORDER 

The Referee's o r d e r d a t e d May 24, 1990 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s s e t a s i d e and t h e c l a i m i s remanded t o i t f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o 
law. C l a i m a n t i s awarded i n t e r i m compensation from October 22, 1989 t o November 
30, 1989, p a y a b l e by t h e i n s u r e r . C l a imant's c o u n s e l i s awarded 25 p e r c e n t o f 
t h i s i n t e r i m compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. Claimant 
i s f u r t h e r awarded a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e i n t e r i m compensation due 
by v i r t u e o f t h i s o r d e r , payable by t h e i n s u r e r . C l a i m a n t ' s c o u n s e l i s awarded 
a r e a s o n a b l e assessed f e e o f $350 f o r t h e i n s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o 
t h e payment o f compensation. I n a d d i t i o n , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e assessed f e e o f $2,200, f o r h i s s e r v i c e s a t h e a r i n g and on r e v i e w 
r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e , t o be p a i d by t h e i n s u r e r . 

I T IS SO ORDERED. 

March 8, 1991 C i t e as 43 Van N a t t a 491 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARVIN W. GARNER, Claimant 

WCB Case Nos. Cl-00282 & Cl-00281 
ORDER DENYING RECONSIDERATION 

Sara L. Gabin, Claimant A t t o r n e y 
Noreen K. S a l t v e i t , Defense A t t o r n e y 

C l a i m a n t and t h e i n s u r e r j o i n t l y r e q u e s t r e c o n s i d e r a t i o n o f o u r Februa r y 
1 1 , 1991 Order D i s a p p r o v i n g Claim D i s p o s i t i o n Agreement. S p e c i f i c a l l y , t h e p a r 
t i e s c o n t e n d t h a t t h e CDA d i d n o t l a c k t h e r e q u i r e d " o r d e r " c l a u s e as i n d i c a t e d 
i n p u r d i s a p p r o v a l o r d e r . F u r t h e r , t h e p a r t i e s argue t h a t inasmuch as t h e CDA 
was f o r a n o n d i s a b l i n g c l a i m , t h e r e was no da t e o f f i r s t c l a i m c l o s u r e t o 
r e p o r t . 

We agree w i t h t h e p a r t i e s . Page 5 o f t h e CDA c o n t a i n e d t h e r e q u i r e d 
" o r d e r " c l a u s e , and f u r t h e r , a n o n d i s a b l i n g c l a i m does r e q u i r e c l a i m c l o s u r e . 
Thus, t h e p a r t i e s d i d n o t f a i l t o p r o v i d e r e q u i r e d i n f o r m a t i o n . 

However, i n our r e v i e w o f t h e CDA, we a l s o n o t e d a m o d i f i c a t i o n o f t h e 
agreement on page 2, l i n e 25, by c l a i m a n t and h i s c o u n s e l d e l e t i n g t h e word 
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" c l a i m s " and i n s e r t i n g t h e phrase " r e l a t e d m a t t e r s . " Our conc e r n w i t h such a 
m o d i f i c a t i o n i s t w o f o l d . 

F i r s t , i t i s u n c l e a r what " r e l a t e d m a t t e r s " r e f e r s t o . I t c o u l d be i n t e r 
p r e t e d t h a t t h e proposed agreement p u r p o r t s t o r e l e a s e c l a i m a n t ' s r i g h t s and 
o b l i g a t i o n s , w i t h t h e e x c e p t i o n o f m e d i c a l s e r v i c e s , n o t o n l y under h i s a c c e p t e d 
c l a i m , b u t a l s o a t t e m p t s t o r e s o l v e " r e l a t e d m a t t e r s " w h i c h f a l l o u t s i d e o f ORS 
Chapter 656. I n t h a t r e g a r d , we not e t h a t page 3, l i n e s 20-21, o f t h e agreement 
a l s o p u r p o r t s t o r e l e a s e w i t h o u t l i m i t a t i o n " a l l o t h e r r i g h t s and b e n e f i t s 
a l l o w e d t o be r e l e a s e d by law." 

ORS 656.236(1) p e r m i t s p a r t i e s , by agreement, t o make "such d i s p o s i t i o n o f 
any o r a l l m a t t e r s r e g a r d i n g a c l a i m , except f o r m e d i c a l s e r v i c e s , as t h e p a r 
t i e s c o n s i d e r r e a s o n a b l e , " s u b j e c t t o t h e terms and c o n d i t i o n s p r e s c r i b e d by t h e 
D i r e c t o r . The D i r e c t o r ' s r u l e s d e f i n e a " c l a i m d i s p o s i t i o n agreement" as a 
w r i t t e n agreement i n w h i c h a " c l a i m a n t agrees t o r e l e a s e r i g h t s , o r agrees t o 
r e l e a s e an i n s u r e r o r s e l f - i n s u r e d employer from o b l i g a t i o n s , under ORS 656.001 
t o 656.794 e x c e p t m e d i c a l s e r v i c e s , i n an accepted c l a i m . " OAR 436-60- 0 0 5 ( 9 ) . 
See a l s o OAR 438-09-001. The underscored p o r t i o n o f t h e r u l e makes i t c l e a r 
t h a t o n l y r i g h t s and/or o b l i g a t i o n s under ORS Chapter 656 may be r e l e a s e d by a 
c l a i m d i s p o s i t i o n agreement. See Karen A. V e a r r i e r , 42 Van N a t t a 2071 ( 1 9 9 0 ) . 

Because t h e terms o f t h e agreement r a i s e s doubts as t o t h e i n t e n t i o n s o f 
t h e p a r t i e s w i t h r e g a r d t o t h e r e l e a s e o f r e l a t e d m a t t e r s o u t s i d e o f t h e ORS 
Chapter 656, we d e c l i n e t o approve t h e CDA. 

Second, inasmuch as t h e m o d i f i c a t i o n c o u l d be c o n s t r u e d as c h a n g i n g t h e 
n a t u r e o f t h e agreement, we not e t h e r e i s no evidence t h a t t h e i n s u r e r was aware 
o f o r co n s e n t e d t o t h e a l t e r a t i o n o f t h e agreement made by c l a i m a n t . We f u r t h e r 
n o t e t h a t t h e i n s u r e r ' s c o u n s e l s i g n e d t h e CDA p r i o r t o t h e m o d i f i c a t i o n b e i n g 
made. 

I n l i g h t o f t h e above, t h e m o t i o n t o r e c o n s i d e r t h e d i s a p p r o v a l o r d e r i s 
d e n i e d . However, t h e Board would be w i l l i n g t o c o n s i d e r a r e v i s e d CDA w h i c h 
r e s o l v e s t h e s e a d d i t i o n a l i s s u e s . Upon r e c e i p t o f such an agreement, we w i l l 
f o l l o w o u r s t a n d a r d acknowledgment pr o c e d u r e s . 

I T IS SO ORDERED. 

March 8, 1991 C i t e as 43 Van N a t t a 492 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLAUDE E. HARRIS, C l a i m a n t 

WCB Case No. 89-20661 
ORDER ON REVIEW 

Gin s b u r g , e t a l . , Claimant A t t o r n e y s 
R o b e r t s , R e i n i s c h & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Leahy's o r d e r w h i c h : (1) d e c l i n e d t o 
award t e m p o r a r y d i s a b i l i t y compensation beyond May 5, 1989; (2) d e c l i n e d t o 
assess a p e n a l t y and a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y u n r e a s o n a b l e f a i l 
u r e t o pay t e m p o r a r y d i s a b i l i t y compensation on c l a i m a n t ' s a g g r a v a t i o n c l a i m ; 
and (3) d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g . On r e v i e w , t h e i s s u e s a r e t h e 
p r o p r i e t y o f t h e Referee's d i s m i s s a l , temporary d i s a b i l i t y c ompensation, p e n a l 
t i e s and a t t o r n e y f e e s . We r e v e r s e . 
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C l a i m a n t compensably i n j u r e d h i s back i n 1985. I n June 1988, c l a i m a n t 
began w o r k i n g as a s u r g i c a l a i d e a t a h o s p i t a l . He was w o r k i n g a t t h a t j o b on 
December 19, 1988, when he s u s t a i n e d an i n j u r y which caused an a g g r a v a t i o n o f 
h i s back c o n d i t i o n . Claimant c o n t i n u e d t o work on r e s t r i c t e d d u t y u n t i l March 
13, 1989 when t h e h o s p i t a l d e t e r m i n e d t h a t he was unable t o meet t h e p h y s i c a l 
demands o f t h e j o b . 

I n a May 30, 1989 r e p o r t , Dr. M i r k a , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e 
l e a s e d him f o r " r e g u l a r " work and d e c l a r e d him m e d i c a l l y s t a t i o n a r y r e t r o a c t i v e 
t o May 5, 1989. Cl a i m a n t d i d n o t r e t u r n t o work as a s u r g i c a l a i d e b u t , 
i n s t e a d , began w o r k i n g as an o n - c a l l d a t a e n t r y t e c h n i c i a n a t t h e h o s p i t a l on 
May 9, 1989. 

I n an O p i n i o n and Order d a t e d August 14, 1989, Referee S c h u l t z f o u n d t h e 
i n s u r e r t o be r e s p o n s i b l e f o r c l a i m a n t ' s December 1988 a g g r a v a t i o n c l a i m and 
d i r e c t e d i t t o accept and process t h e c l a i m i n accordance w i t h t h e law. T h i s 
o r d e r was n o t appealed and became f i n a l by o p e r a t i o n o f law. 

Due t o f l a r e - u p s i n h i s c o n d i t i o n , c l a i m a n t ' s t r e a t i n g p h y s i c i a n r e 
s t r i c t e d him t o p a r t - t i m e work, f o u r hours per day, b e g i n n i n g September 6, 1989. 
The i n s u r e r ' s a t t o r n e y w r o t e Dr. M i r k a on October 25, 1989, r e q u e s t i n g a d d i 
t i o n a l i n f o r m a t i o n about c l a i m a n t ' s symptomatic f l a r e - u p t h e p r e v i o u s month. I n 
h i s O c t o b e r 26, 1989 response, Dr. M i r k a s t a t e d t h a t c l a i m a n t was n o t p r e s e n t l y 
r e l e a s e d t o f u l l - t i m e r e g u l a r work, and had been r e s t r i c t e d t o p a r t - t i m e work, 
f o u r h o u r s p e r day, s i n c e September 6, 1989. Dr. M i r k a d i d n o t t h e r e a f t e r r e 
l e a s e c l a i m a n t t o r e g u l a r work. I n a l e t t e r d a t e d November 10, 1989, Dr. M i r k a 
s t a t e d t h a t i n May 1989 he i n t e n d e d t o r e l e a s e c l a i m a n t t o a d a t a e n t r y j o b , n o t 
h i s a t - i n j u r y j o b as a s u r g i c a l a i d e . 

On November 1 1 , 1989, a h e a r i n g was h e l d b e f o r e Referee Leahy r e g a r d i n g 
t h e i n s u r e r ' s f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s . As o f t h a t d a t e , 
t h e i n s u r e r s t i l l had n o t p a i d c l a i m a n t any temporary d i s a b i l i t y compensation on 
t h i s c l a i m . On December 4, 1989, a f t e r t h e November h e a r i n g b u t b e f o r e Referee 
Leahy i s s u e d h i s O p i n i o n and Order, a D e t e r m i n a t i o n Order i s s u e d , a w a r d i n g 
c l a i m a n t t e m p o r a r y p a r t i a l d i s a b i l i t y from December 19, 1988 t h r o u g h May 
5, 1989. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t was un a b l e t o p e r f o r m h i s r e g u l a r work, due t o h i s compensable 
a g g r a v a t i o n , commencing December 19, 1988. Claimant became m e d i c a l l y s t a t i o n a r y 
and was r e l e a s e d t o m o d i f i e d work on May 5, 1989. C l a i m a n t ' s t r e a t i n g p h y s i c i a n 
d i d n o t r e l e a s e him t o r e g u l a r work p r i o r t o c l a i m c l o s u r e on December 4, 1989. 

The i n s u r e r u n r e a s o n a b l y r e s i s t e d t h e payment o f compensation by n o t pay
i n g t e m p o r a r y d i s a b i l i t y compensation from December 19, 1988 t h r o u g h May 5, 
1989, and fr o m September 6, 1989 t h r o u g h December 4, 1989. 

CONCLUSIONS OF LAW AND OPINION 

P r o p r i e t y o f D i s m i s s a l 

The R e f e r e e found t h a t c l a i m a n t was n o t e n t i t l e d t o t e m p o r a r y d i s a b i l i t y 
c o mpensation beyond May 5, 1989, and he d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t . 
There was no b a s i s f o r d i s m i s s i n g c l a i m a n t ' s h e a r i n g r e q u e s t , n or was t h e r e any 
r e q u e s t by t h e p a r t i e s t o do so. A h e a r i n g was h e l d on t h e m a t t e r and we r e v i e w 
on t h e m e r i t s . 
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Temporary D i s a b i l i t y Compensation 

A t t h e o u t s e t , we n o t e t h a t t h e December 4, 1989 D e t e r m i n a t i o n Order was 
n o t p a r t o f t h e h e a r i n g r e c o r d , h a v i n g i s s u e d a f t e r t h e h e a r i n g . However, t h e 
Board may t a k e a d m i n i s t r a t i v e n o t i c e o f f a c t s "capable o f a c c u r a t e and r e a d y 
d e t e r m i n a t i o n by r e s o r t t o sources whose accuracy cannot r e a s o n a b l y be ques
t i o n e d . " ORS 4 0 . 0 6 5 ( 2 ) ; ORE 2 0 1 ( b ) ; Groshonq v. Montgomery Ward, 73 Or App 403 
( 1 9 8 5 ) . A D e t e r m i n a t i o n Order may be so n o t i c e d . See L e s l i e G. M u l l e n i x , 41 
Van N a t t a 2068 ( 1 9 8 9 ) ; Susan T e e t e r s , 40 Van N a t t a 115 ( 1 9 8 8 ) . 

A c c o r d i n g l y , we t a k e a d m i n i s t r a t i v e n o t i c e o f t h e December 4, 1989 D e t e r 
m i n a t i o n Order. However, i n a l l o t h e r r e s p e c t s , we r e l y e x c l u s i v e l y on t h e 
r e c o r d as d e v e l o p e d i n t h e h e a r i n g below. See ORS 6 5 6 . 2 9 5 ( 5 ) . Moreover, we do 
n o t address c l a i m a n t ' s s u b s t a n t i v e e n t i t l e m e n t t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
under t h e December 4, 1989 D e t e r m i n a t i o n Order, w h i c h i s n o t b e f o r e us on r e 
v i e w . We l i m i t o u r r e v i e w t o c l a i m a n t ' s p r o c e d u r a l e n t i t l e m e n t t o t e m p o r a r y 
d i s a b i l i t y . 

P r o c e d u r a l l y , an i n j u r e d worker i s e n t i t l e d t o r e c e i v e payment o f tempo
r a r y d i s a b i l i t y compensation u n t i l he i s b o t h m e d i c a l l y s t a t i o n a r y and r e l e a s e d 
by t h e a t t e n d i n g p h y s i c i a n t o r e t u r n t o r e g u l a r work, o r i s b o t h m e d i c a l l y 
s t a t i o n a r y and t h e c l a i m i s c l o s e d . Former ORS 656.268(1) and ( 2 ) ; F a z z o l a r i v. 
U n i t e d Beer D i s t r i b u t o r s , 91 Or App 592, 595, on r e c o n 93 Or App 103, r e v den 
309 Or 236 ( 1 9 8 8 ) . We f i n d t h a t c l a i m a n t was never r e l e a s e d t o h i s r e g u l a r 
work. A c c o r d i n g l y , he i s p r o c e d u r a l l y e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s 
u n t i l h i s c l a i m was c l o s e d by t h e December 4, 1989 D e t e r m i n a t i o n Order. 

On December 19, 1988, Dr. M i r k a documented t h a t c l a i m a n t had s u s t a i n e d an 
o n - t h e - j o b i n j u r y and r e s t r i c t e d c l a i m a n t t o m o d i f i e d work. I n a subsequent r e 
p o r t d a t e d May 30, 1989, Dr. M i r k a i n d i c a t e d t h a t c l a i m a n t had become m e d i c a l l y 
s t a t i o n a r y and was r e t r o a c t i v e l y r e l e a s e d t o r e t u r n t o h i s " r e g u l a r " j o b as o f 
May 5, 1989. C l a i m a n t a s s e r t s t h a t i n f a c t Dr. M i r k a d i d n o t i n t e n d t o r e l e a s e 
him t o r e t u r n t o h i s a t - i n j u r y j o b , b u t r a t h e r t o t h e m o d i f i e d j o b o f d a t a e n t r y 
t e c h n i c i a n t h a t c l a i m a n t had begun May 9, 1989. 

We a r e c o n v i n c e d t h a t Dr. M i r k a o n l y i n t e n d e d t o r e l e a s e c l a i m a n t t o r e 
t u r n t o t h e m o d i f i e d j o b he had begun p e r f o r m i n g t h r e e weeks e a r l i e r , n o t w i t h 
s t a n d i n g t h e d o c t o r ' s i n a r t f u l usage o f l e g a l t e r m i n o l o g y . Dr. M i r k a was i n 
v o l v e d i n d e c i d i n g t h a t c l a i m a n t s h o u l d n o t r e t u r n t o h i s r e g u l a r j o b as a s u r 
g i c a l a i d e . On May 9, 1989, i m m e d i a t e l y a f t e r Dr. M i r k a ' s May 5, 1989 r e l e a s e , 
c l a i m a n t was o f f e r e d and accepted t h e d a t a e n t r y j o b . The j u x t a p o s i t i o n o f 
t h e s e e v e n t s c o n v i n c e s us t h a t t h e r e l e a s e was i n f a c t f o r t h e d a t a e n t r y j o b . 
Moreover, Dr. M i r k a c l a r i f i e d t h a t he had i n t e n d e d t o r e l e a s e c l a i m a n t t o t h e 
d a t a e n t r y j o b i n a subsequent l e t t e r d a t e d November 10, 1989. We f i n d Dr. 
M i r k a ' s e x p l a n a t i o n o f t h e e v e n t s s u r r o u n d i n g h i s r e l e a s e o f c l a i m a n t t o r e t u r n 
t o work t o be p e r s u a s i v e . 

T h e r e f o r e , because he was never r e l e a s e d by h i s a t t e n d i n g p h y s i c i a n t o 
r e t u r n t o r e g u l a r work, as a p r o c e d u r a l m a t t e r c l a i m a n t was e n t i t l e d t o payment 
o f t e m p o r a r y d i s a b i l i t y compensation u n t i l h i s c l a i m was c l o s e d by t h e December 
4, 1989 D e t e r m i n a t i o n Order. Former ORS 656.268(1) and ( 2 ) ; F a z z o l a r i , s u p r a . 

P e n a l t i e s and A t t o r n e y Fees 

The R e f e r e e d i d n o t address c l a i m a n t ' s r e q u e s t f o r a p e n a l t y and a t t o r n e y 
f e e f o r u n r e a s o n a b l e f a i l u r e t o pay temporary d i s a b i l i t y b e n e f i t s p u r s u a n t t o 
R e f e r e e S c h u l t z ' o r d e r , d a t e d August 14, 1989, which s e t a s i d e t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m and d i r e c t e d t h e i n s u r e r t o p r o c e s s t h e 
c l a i m . An i n s u r e r must pay t e m p o r a r y d i s a b i l i t y compensation w i t h i n 14 days o f 
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t h e d a t e a R eferee i s s u e s an o r d e r f i n d i n g a c l a i m a n t t o be d i s a b l e d . Former 
OAR 4 3 0 - 6 0 - 1 5 0 ( 3 ) ( e ) . I f a c a r r i e r u n reasonably d e l a y s o r u n r e a s o n a b l y r e f u s e s 
t o pay compensation, i t i s l i a b l e f o r an a d d i t i o n a l amount, up t o 25 p e r c e n t o f 
t h e b e n e f i t s t h e n due, p l u s a r e a s o n a b l e a t t o r n e y f e e . See ORS 656.262(10) and 
656.382(1) . 

R e f e r e e S c h u l t z found c l a i m a n t t o be p a r t i a l l y d i s a b l e d as o f December 19, 
1988. No one c o n t e s t s t h a t f i n d i n g o f f a c t i n t h i s case. N e v e r t h e l e s s , t h e i n 
s u r e r t o o k no a c t i o n r e g a r d i n g t h e payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s and, 
a t h e a r i n g , i n d i c a t e d t h a t i t had r e f u s e d t o pay t e m p o r a r y d i s a b i l i t y compensa
t i o n s o l e l y on t h e ground Claimant was t e r m i n a t e d f r o m h i s j o b i n October 1989 
f o r r e asons u n r e l a t e d t o t h e compensable i n j u r y . 

We do n o t f i n d t e r m i n a t i o n from a d i f f e r e n t j o b t e n months a f t e r t h e o r i g 
i n a l i n j u r y t o be a p e r s u a s i v e e x p l a n a t i o n f o r t h e i n s u r e r ' s f a i l u r e t o comply 
w i t h t h e r u l e . The i n s u r e r ' s f a i l u r e t o pay t e m p o r a r y d i s a b i l i t y b e n e f i t s 
w i t h i n 14 days o f Referee S c h u l t z ' August 1989 o r d e r was an u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o a 
p e n a l t y and r e l a t e d a t t o r n e y f e e s . See ORS 656.262(10) and 6 5 6 . 3 8 2 ( 1 ) ; f o r m e r 
OAR 4 3 6 - 6 0 - 1 5 0 ( 3 ) ( e ) . 

N e v e r t h e l e s s , we conclude t h a t t h e p e n a l t y and r e l a t e d a t t o r n e y f e e s h o u l d 
o n l y be assessed a g a i n s t a p o r t i o n o f t h e u n p a i d t e m p o r a r y d i s a b i l i t y compensa
t i o n . On i t s f a c e , Dr. M i r k a ' s r e p o r t t o t h e i n s u r e r p u r p o r t e d t o b o t h d e c l a r e 
c l a i m a n t m e d i c a l l y s t a t i o n a r y and r e l e a s e him t o r e t u r n t o r e g u l a r work on 
May 5, 1989. T h e r e f o r e , i t was n o t unreasonable f o r t h e i n s u r e r t o c o n c l u d e 
f r o m Dr. M i r k a ' s words t h a t c l a i m a n t was r e l e a s e d t o r e g u l a r work as o f t h a t 
d a t e . 

However, c l a i m a n t ' s c o n d i t i o n worsened i n September 1989, and t h e i n s u r e r 
a c t e d u n r e a s o n a b l y when i t f a i l e d t o recommence payment o f t e m p o r a r y d i s a b i l i t y 
b e n e f i t s a t t h a t t i m e . On October 25, 1989, t h e i n s u r e r ' s a t t o r n e y w r o t e Dr. 
M i r k a r e q u e s t i n g a d d i t i o n a l i n f o r m a t i o n about c l a i m a n t ' s symptomatic f l a r e - u p 
t h e p r e v i o u s month. I n h i s October 26, 1989 response, Dr. M i r k a s t a t e d t h a t 
c l a i m a n t was n o t p r e s e n t l y r e l e a s e d t o f u l l - t i m e r e g u l a r work, and had been 
r e s t r i c t e d t o p a r t - t i m e work, f o u r hours per day, s i n c e September 6, 1989. As 
d i s c u s s e d above, Dr. M i r k a d i d n o t t h e r e a f t e r r e l e a s e c l a i m a n t t o r e g u l a r work. 
T h e r e f o r e , t h e i n s u r e r a c t e d unreasonably when i t f a i l e d t o recommence te m p o r a r y 
d i s a b i l i t y b e n e f i t s as o f September 6, 1989, and c o n t i n u e p a y i n g t h o s e b e n e f i t s 
t h r o u g h c l a i m c l o s u r e . 

I n summary, we f i n d t h a t t h e i n s u r e r a c t e d u n r e a s o n a b l y i n f a i l i n g t o pay 
t e m p o r a r y d i s a b i l i t y b e n e f i t s t h r o u g h May 5, 1989, and from September 6, 1989 
t h r o u g h c l a i m c l o s u r e . A c c o r d i n g l y , we assess a p e n a l t y o f 25 p e r c e n t o f t h e 
u n p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s due f o r t h o s e p e r i o d s . 

I n a d d i t i o n , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) 
and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s 
c o u n s e l ' s s e r v i c e s c o n c e r n i n g t h e i n s u r e r ' s unreasonable conduct i s $1,000, t o 
be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y con
s i d e r e d t h e t i m e devoted t o t h e i s s u e , t h e c o m p l e x i t y o f t h e i s s u e , and t h e 
v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

Cl a i m a n t ' s h e a r i n g r e q u e s t i s r e i n s t a t e d . The Referee's o r d e r d a t e d 
December 8, 1989 i s r e v e r s e d . Claimant i s awarded t e m p o r a r y d i s a b i l i t y compen
s a t i o n f r o m December 19, 1988 t o December 4, 1989. C l a i m a n t ' s c o u n s e l i s 
awarded 2 5 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e 
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d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , n o t t o exceed $3,800. The i n s u r e r s h a l l pay t o 
c l a i m a n t a p e n a l t y o f 25 p e r c e n t o f t h e temporary d i s a b i l i t y compensation due 
fro m December 19, 1988 t h r o u g h May 5, 1989, and from September 6, 1989 t h r o u g h 
December 4, 1989. C l a i m a n t ' s a t t o r n e y i s awarded a p e n a l t y - r e l a t e d a t t o r n e y f e e 
of $1,000, t o be p a i d by t h e i n s u r e r . 

March 8, 1991 C i t e as 43 Van N a t t a 496 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. KUYKENDALL, Claimant 

WCB Case No. TP-90056 
THIRD PARTY DISTRIBUTION ORDER 

Smith & Smith, Claimant A t t o r n e y s 
J. D a v i d Thurber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board f o r r e s o l u t i o n o f a c o n f l i c t c o n c e r n i n g 
t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds, from a t h i r d p a r t y s e t t l e m e n t . 
See ORS 6 5 6 . 5 9 3 ( 3 ) . S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o t h e SAIF C o r p o r a 
t i o n ' s c o n t e n t i o n , as a p a y i n g agency, t h a t a l l o f i t s c l a i m c o s t s a c c r u i n g 
a f t e r t h e i n c i d e n t t h a t r e s u l t e d i n t h e t h i r d p a r t y a c t i o n a r e r e i m b u r s a b l e f r o m 
t h e s e t t l e m e n t . We co n c l u d e t h a t SAIF i s e n t i t l e d t o a p o r t i o n o f i t s a s s e r t e d 
l i e n . 

FINDINGS OF FACT 

I n J u l y 1985 c l a i m a n t s u s t a i n e d a compensable r i g h t w r i s t i n j u r y w h i l e 
w o r k i n g as a veneer o f f - b e a r e r . SAIF e v e n t u a l l y accepted t h e c l a i m and p r o v i d e d 
compensation. 

C l a i m a n t c o n t i n u e d t o work, w i t h some m o d i f i c a t i o n s i n h i s j o b d u t i e s . 
T r eatment was i n i t i a l l y c o n s e r v a t i v e , p r i m a r i l y c o n s i s t i n g o f p r e s c r i b e d medica
t i o n and a s p i r i n . C l a i m a n t ' s a s p i r i n consumption prompted g a s t r i c c o m p l a i n t s , 
w h i c h caused Dr. Maurer, h i s t r e a t i n g o r t h o p e d i s t , t o p r e s c r i b e Tagamet f o r t h e 
stomach symptoms. 

When c l a i m a n t ' s r i g h t w r i s t c o m p l a i n t s became u n b e a r a b l e , a l u n a t e 
r e p l a c e m e n t s u r g e r y was perfor m e d by Dr. Maurer i n August 1986. T h i s s u r g e r y 
i n v o l v e d t h e removal o f t h e l u n a t e bone and t h e i n s e r t i o n o f a s i l i c o n e 
p r o s t h e s i s . 

P o s t - o p e r a t i v e l y , c l a i m a n t ' s c o n d i t i o n began t o improve. I n September 
1986 a p h y s i c a l t h e r a p y program was implemented. The g o a l o f t h e program was t o 
i n c r e a s e c l a i m a n t ' s range o f m o t i o n and s t r e n g t h i n h i s r i g h t w r i s t t o " i t s 
maximum p o t e n t i a l . " The e s t i m a t e d l e n g t h o f t h e t h r i c e w eekly t r e a t m e n t s was 
t h r e e weeks, w h i c h would be f o l l o w e d by t h e e s t a b l i s h m e n t o f a home e x e r c i s e 
program. 

I n O c tober 1986, w h i l e engaging i n h i s p h y s i c a l . t h e r a p y program, c l a i m a n t 
f e l t a "pop" i n h i s r i g h t w r i s t . X-rays c o n f i r m e d t h a t t h e p r o s t h e s i s had be
come d i s l o c a t e d . A v a r i e t y o f s u r g i c a l p r o c e d u r e s , i n c l u d i n g r e i m p l e m e n t a t i o n 
o f t h e i m p l a n t o r f u s i o n , were c o n s i d e r e d . 

I n A p r i l 1987 Dr. Maurer performed a second s u r g e r y . The p r o s t h e s i s was 
removed and r e p l a c e d w i t h a f a s c i a ( s o f t t i s s u e ) i m p l a n t . 

A p h y s i c a l t h e r a p y program was reimplemented i n June 1987. F o l l o w i n g a 
t r e a t m e n t s c h e d u l e o f t w i c e weekly s e s s i o n s f o r t h r e e weeks, c l a i m a n t was 
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i n s t r u c t e d i n a home e x e r c i s e program and a d v i s e d t o seek t r e a t m e n t f r o m Dr. 
Maurer whenever necessary. 
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I n August 1987 c l a i m a n t was r e l e a s e d t o f u l l - t i m e work a c t i v i t i e s by Dr. 
Maurer. C l a i m a n t was r e s t r i c t e d t o l i g h t t o medium employment, w h i c h a v o i d e d 
r e p e t i t i v e d u t i e s i n v o l v i n g t h e r i g h t w r i s t . 

V o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s began i n October 1987. Based on t h e 
e x t e n t and v a r i e t y o f c l a i m a n t ' s p r i o r work h i s t o r y , e x p e r i e n c e s , and i n t e r e s t s , 
v o c a t i o n a l g o a l s i n warehousing, d i s p a t c h i n g and w h o l e s a l i n g were i d e n t i f i e d . 
These g o a l s were d e t e r m i n e d t o be w i t h i n c l a i m a n t ' s t r a n s f e r a b l e s k i l l s and 
p h y s i c a l l i m i t a t i o n s . Costs f o r these v o c a t i o n a l s e r v i c e s were p r o j e c t e d t o n o t 
exceed $3,620. 

A D e t e r m i n a t i o n Order i s s u e d i n November 1987. C l a i m a n t was awarded tem
p o r a r y t o t a l d i s a b i l i t y between J u l y 1986 and J u l y 1987, as w e l l as t e m p o r a r y 
p a r t i a l d i s a b i l i t y between J u l y 1987 and September 1987. He was a l s o awarded 35 
p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o r e a r m ( w r i s t ) . 

A t t h e t i m e o f t h i s c l a i m c l o s u r e , Dr. Maurer was c o n t i n u i n g t o p r e s c r i b e 
Tagamet f o r c l a i m a n t ' s i n t e r m i t t e n t stomach c o m p l a i n t s . I n t h e e v e n t t h a t t h e s e 
c o m p l a i n t s c o n t i n u e d , Maurer recommended a c o n s u l t a t i o n f r o m a g a s t r o e n t e r o l o -
g i s t . T h i s c o n s u l t a t i o n e v e n t u a l l y was performed. SAIF has p a i d t h e $395 b i l l 
f o r t h e s e c o n s u l t a t i v e s e r v i c e s , as w e l l as $2,519.86 i n pharmacy b i l l s f o r a l l 
p r e s c r i p t i o n m e d i c a t i o n ( i n c l u d i n g Tagamet). 

As a r e s u l t o f t h e p r o s t h e s i s d i s l o c a t i o n , c l a i m a n t e x p e r i e n c e d r i g h t 
w r i s t p a i n w i t h any a c t i v i t y r e q u i r i n g r e s i s t i v e f o r c e s a c r o s s t h e w r i s t i n 
excess o f 2 t o 3 pounds. Had t h e p r o s t h e s i s n o t f a i l e d , c l a i m a n t ' s r i g h t w r i s t 
was c a p a b l e o f r e s i s t i n g f o r c e s i n excess o f 20 pounds w i t h o u t p a i n . I n any 
e v e n t , such l i m i t a t i o n s .would have p r e v e n t e d c l a i m a n t f r o m p e r f o r m i n g t h e r e p e t 
i t i v e and f o r c e f u l w r i s t a c t i v i t i e s r e q u i r e d a t t h e m i l l . I n a d d i t i o n , l o n g 
t e r m r e p e t i t i v e and r e s i s t i v e use a g a i n s t f o r c e s i n excess o f 20 pounds would 
have e v e n t u a l l y l e d t o t h e f a i l u r e o f t h e s i l i c o n e p r o s t h e s i s w i t h i n 15 y e a r s . 

C l a i m a n t engaged l e g a l counsel t o e x p l o r e t h e p o s s i b i l i t y o f b r i n g i n g s u i t 
a g a i n s t t h e h o s p i t a l t h a t conducted t h e p h y s i c a l t h e r a p y program. T h e r e a f t e r , a 
t h i r d p a r t y a c t i o n f o r n e g l i g e n c e was i n i t i a t e d . 

W i t h SAIF's a p p r o v a l , t h e t h i r d p a r t y a c t i o n was s e t t l e d f o r $90,131.97. 
F o l l o w i n g d e d u c t i o n s f o r c l a i m a n t ' s a t t o r n e y f e e , l i t i g a t i o n expenses, and 
s t a t u t o r y 1/3 share, a balance o f $37,248.53 remains. 

. A s s e r t i n g a l i e n o f $38,365.11, SAIF seeks t h e e n t i r e b a l a n c e as r e i m 
bursement f o r i t s a c t u a l and f u t u r e c l a i m c o s t s . Contending t h a t SAIF i s appar
e n t l y a t t r i b u t i n g a l l o f i t s c l a i m c o s t s i n c u r r e d a f t e r t h e October 1986 p h y s i 
c a l t h e r a p y i n c i d e n t t o t h e t h i r d p a r t y a c t i o n , c l a i m a n t o b j e c t s t o SAIF r e c o v 
e r i n g t h e e n t i r e r e m a i n i n g b a l a n c e . A f t e r accomodating f o r c l a i m a n t ' s c o n d i t i o n 
p r i o r t o t h e October 1986 i n c i d e n t , c l a i m a n t proposes t h a t SAIF r e c e i v e 
$33,167.50 o f t h e r e m a i n i n g balance. 

A d i s t r i b u t i o n o f t h i r d p a r t y s e t t l e m e n t proceeds i n w h i c h SAIF r e c e i v e s 
$33,167.50 would be " j u s t and p r o p e r . " 

CONCLUSIONS OF LAW 

A p a y i n g agency i s e n t i t l e d t o t h e r e c o v e r y o f i t s c l a i m c o s t s f r o m a 
t h i r d p a r t y s e t t l e m e n t f o r m a l p r a c t i c e t o t h e e x t e n t t h a t t h e agency i s 
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r e c e i v i n g reimbursement f o r a d d i t i o n a l expenses i n c u r r e d as a r e s u l t o f t h e 
m a l p r a c t i c e . Ray F. L i t t l e f i e l d , 41 Van N a t t a 1781 ( 1 9 8 9 ) ; John G a l a n o p o u l o s , 
34 Van N a t t a 615, 616 ( 1 9 8 2 ) . The burden o f p r o o f i s upon t h e p a y i n g agency t o 
e s t a b l i s h t h e e x t e n t o f e x p e n d i t u r e s a t t r i b u t a b l e t o t h e m a l p r a c t i c e . I d . 

Here, SAIF a s s e r t s a $38,365.11 l i e n a g a i n s t t h e t h i r d p a r t y s e t t l e m e n t 
stemming f r o m t h e October 1986 p h y s i c a l t h e r a p y " m a l p r a c t i c e . " T h i s l i e n i s 
composed o f s e v e r a l components c o n s i s t i n g o f temporary d i s a b i l i t y , permanent 
d i s a b i l i t y , v o c a t i o n a l r e h a b i l i t a t i o n , m e d i c a l b i l l s , and f u t u r e m e d i c a l 
expenses. We s h a l l address each component s e p a r a t e l y . 

To b e g i n , SAIF does n o t c o n t e s t c l a i m a n t ' s a s s e r t i o n t h a t i t s l i e n a g a i n s t 
t h e $9,000 permanent d i s a b i l i t y award s h o u l d be reduced t o $6,000. Inasmuch as 
t h e r e i s no d i s p u t e o v e r t h i s component, we f i n d t h a t $6,000 o f SAIF's permanent 
d i s a b i l i t y c l a i m c o s t s a r e a t t r i b u t a b l e t o t h e October 1986 i n c i d e n t and 
r e i m b u r s a b l e f r o m t h e s e t t l e m e n t proceeds. 

T u r n i n g t o t h e i s s u e o f reimburement f o r t emporary d i s a b i l i t y b e n e f i t s , 
SAIF seeks t h e r e c o v e r y o f a l l such b e n e f i t s p r o v i d e d a f t e r O ctober 15, 1986. 
($11,290.25). I t bases t h i s c o n t e n t i o n on a p u r p o r t e d a l l e g a t i o n i n c l a i m a n t ' s 
t h i r d p a r t y c o m p l a i n t t h a t he expected t o r e t u r n t o work on October 15, 1986. 
I n a d d i t i o n , SAIF r e l i e s upon a September 29, 1986 p h y s i c a l t h e r a p y r e p o r t , 
w h i c h p r o v i d e d a g o a l t h a t t h e range o f m o t i o n and s t r e n g t h i n c l a i m a n t ' s r i g h t 
w r i s t w o u l d a c h i e v e maximum p o t e n t i a l i n t h r e e weeks. 

The r e c o r d b e f o r e us does not s u p p o r t SAIF's a s s e r t i o n t h a t a l l o f i t s 
l i e n f o r t e m p o r a r y d i s a b i l i t y b e n e f i t s i s a t t r i b u t a b l e t o e x p e n d i t u r e s a r i s i n g 
f r o m t h e October 1986 i n c i d e n t . The September 29, 1986 p h y s i c a l t h e r a p y g o a l s 
d i d a n t i c i p a t e a t h r e e week " p h y s i c a l t h e r a p i s t " program d e s i g n e d t o a c h i e v e 
range o f m o t i o n and s t r e n g t h f i n d i n g s i n c l a i m a n t ' s r i g h t w r i s t " w i t h i n i t s max
imum p o t e n t i a l . " Y e t , t h i s r e p o r t d i d n o t s t a t e t h a t c l a i m a n t ' s r i g h t w r i s t 
c o n d i t i o n w o u l d be m e d i c a l l y s t a t i o n a r y a t t h e c o n c l u s i o n o f t h e program. More
o v e r , t h e r e p o r t a n t i c i p a t e d t h e e s t a b l i s h m e n t o f a home e x e r c i s e program once 
t h e p h y s i c a l t h e r a p i s t had completed t h e 3-week program. 

Thus, SAIF's c o n t e n t i o n t h a t c l a i m a n t ' s c o n d i t i o n would have become medi-. 
c a l l y s t a t i o n a r y by October 15, 1986 (had t h e October 8, 1986 p h y s i c a l t h e r a p y 
i n c i d e n t n o t o c c u r r e d ) , i s h i g h l y s p e c u l a t i v e and u n p e r s u a s i v e . We draw f u r t h e r 
s u p p o r t f o r t h i s c o n c l u s i o n from t h e f a c t t h a t , f o l l o w i n g a J u l y 1987 p h y s i c a l 
t h e r a p y program, c l a i m a n t c o n t i n u e d i n a home e x e r c i s e program and d i d n o t 
become m e d i c a l l y s t a t i o n a r y u n t i l September 1987, some t h r e e months l a t e r . 
F i n a l l y , t h e c o m p l a i n t s u b m i t t e d f o r our r e v i e w does n o t c o n t a i n an a l l e g a t i o n , 
as SAIF a s s e r t s , t h a t c l a i m a n t r e p r e s e n t e d t h a t he was e x p e c t i n g t o r e t u r n t o 
work on October 15, 1986. However, even i f i t d i d , we would c o n s i d e r such an 
a l l e g a t i o n t o be l i k e w i s e s p e c u l a t i v e and u n p e r s u a s i v e , as w e l l as n o t s u p p o r t e d 
by t h e r e m a i n i n g p o r t i o n s o f t h e r e c o r d . 

I n r e sponse t o SAIF's a s s e r t e d l i e n f o r $11,290.25 i n r e i m b u r s e d t e m p o r a r y 
d i s a b i l i t y b e n e f i t s , c l a i m a n t proposes t h a t SAIF r e c o v e r $10,015. C o n s i d e r i n g 
t h i s c o n c e s s i o n , we f i n d t h a t SAIF i s e n t i t l e d t o $10,015 o f t h e t h i r d p a r t y 
s e t t l e m e n t as reimbursement f o r t emporary d i s a b i l i t y b e n e f i t s a t t r i b u t a b l e t o 
t h e October 1986 p h y s i c a l t h e r a p y i n c i d e n t . 

SAIF c l a i m s $12,218.36 i n a c t u a l m e d i c a l e x p e n d i t u r e s r e l a t e d t o t h e Octo
be r 1986 i n c i d e n t . I n c l u d e d w i t h i n t h e s e c l a i m c o s t s are $2,519.86 i n p r e s c r i p 
t i o n m e d i c a t i o n and $395 f o r a g a s t r o e n t e r o l o g y c o n s u l t a n t ' s f e e . SAIF r e p e a t s 
t h a t , b u t f o r t h e October 1986 i n c i d e n t , c l a i m a n t would have r e t u r n e d t o work by 
O ctober 15, 1986. Based upon t h i s assumption, SAIF contends t h a t , had t h e Octo
be r 1986 p h y s i c a l t h e r a p y i n c i d e n t n o t o c c u r r e d , c l a i m a n t would n o t have 
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r e q u i r e d f u r t h e r p r e s c r i p t i o n m e d i c a t i o n and " i n a l l l i k e l i h o o d " w o u l d n o t have 
needed t h e g a s t r o e n t e r o l o g i s t ' s c o n s u l t a t i o n . Since t h e s e expenses ar o s e subse
quent t o t h e October 1986 i n c i d e n t , SAIF argues t h a t i t i s e n t i t l e d t o f u l l 
r e imbursement f r o m t h e t h i r d p a r t y s e t t l e m e n t . 

Once a g a i n t h e r e c o r d does not s u p p o r t SAIF's c o n t e n t i o n . Based on t h e 
r e a s o n i n g p r e v i o u s l y expressed, we do n o t share SAIF's s p e c u l a t i v e assumption 
t h a t c l a i m a n t would have r e t u r n e d t o work on October 15, 1986, b u t f o r t h e Octo
b e r 8, 1986 p h y s i c a l t h e r a p y i n c i d e n t . We a l s o c o n s i d e r SAIF's argument t h a t 
f u t u r e p r e s c r i b e d m e d i c a t i o n and c o n s u l t i n g c o s t s were b r o u g h t on by t h e October 
1986 i n c i d e n t t o be s i m i l a r l y s p e c u l a t i v e and u n p e r s u a s i v e . 

From t h e o u t s e t o f c l a i m a n t ' s J u l y 1985 compensable i n j u r y , Dr. Maurer has 
p r e s c r i b e d m e d i c a t i o n f o r w r i s t p a i n . Maurer a l s o i n i t i a l l y recommended as
p i r i n . Because o f c l a i m a n t ' s a s p i r i n use, stomach c o m p l a i n t s were i d e n t i f i e d 
b e g i n n i n g i n F e b r u a r y 1986, some e i g h t months b e f o r e t h e October 1986 i n c i d e n t . 
F o l l o w i n g t h e F e b r u a r y 1986 e x a m i n a t i o n , Maurer recommended t h a t c l a i m a n t a v o i d 
a s p i r i n and p r e s c r i b e d Tagamet f o r t h e d i g e s t i v e problem. F i n a l l y , Dr. Maurer 
has c o n c l u d e d t h a t : (1) c l a i m a n t ' s need f o r Tagamet has been o n g o i n g d u r i n g h i s 
t r e a t m e n t o f t h e w r i s t ; and (2) i n t h e event t h a t c l a i m a n t ' s stomach symptoms 
d i d n o t r e s o l v e , a g a s t r o e n t e r o l o g y c o n s u l t a t i o n would be a p p r o p r i a t e . 

Dr. Maurer's c h a r t notes and o p i n i o n persuade us t h a t c l a i m a n t r e q u i r e d 
p r e s c r i p t i o n m e d i c a t i o n and was e x p e r i e n c i n g stomach a i l m e n t s w e l l i n advance o f 
t h e October 1986 p h y s i c a l t h e r a p y i n c i d e n t . What i s more, t h e r e c o r d does not 
e s t a b l i s h t h a t , b u t f o r t h e October 1986 i n c i d e n t , t h e need f o r such m e d i c a t i o n 
t o t r e a t h i s p a i n and stomach c o m p l a i n t s o r t o f u r t h e r i n v e s t i g a t e h i s g a s t r o 
e n t e r o l o g i c a l problems would have ended. Under such c i r c u m s t a n c e s , we are n o t 
persuaded t h a t a l l o f SAIF's c l a i m c o s t s f o r p r e s r i p t i o n m e d i c a t i o n and 
g a s t r o e n t e r o l o g y c o n s u l t a t i o n fees a f t e r t h e October 1986 p h y s i c a l t h e r a p y 
i n c i d e n t a r e a t t r i b u t a b l e t o t h a t i n c i d e n t . 

I n response t o SAIF's a s s e r t e d l i e n f o r $12,218.36 i n r e i m b u r s e d a c t u a l 
m e d i c a l expenses, c l a i m a n t proposes t h a t SAIF r e c o v e r $11,246.74. T h i s p r o p o s a l 
i s based on an a d m i t t e d l y a r b i t r a r y 1/3 r e d u c t i o n i n SAIF's l i e n f o r t h e 
$2,519.86 i n p r e s c r i p t i o n m e d i c a t i o n and $395 i n g a s t r o e n t e r o l o g y c o n s u l t a n t 
f e e s . I n l i g h t o f our d i s c u s s i o n c o n c e r n i n g SAIF's c o n t e n t i o n s and c o n s i d e r i n g 
c l a i m a n t ' s c o n c e s s i o n , we conclude t h a t SAIF i s e n t i t l e d t o $11,246.74 o f t h e 
t h i r d p a r t y s e t t l e m e n t as reimbursement f o r a c t u a l m e d i c a l expenses a t t r i b u t a b l e 
t o t h e October 1986 i n c i d e n t . 

SAIF a l s o seeks reimbursement o f r e a s o n a b l y a n t i c i p a t e d f u t u r e m e d i c a l 
expenses o f $4,280. These c o s t s are based on f u t u r e p r e s c r i p t i o n m e d i c a t i o n f o r 
c l a i m a n t ' s p a i n and stomach problems ($3,930), as w e l l as d o c t o r v i s i t s ( $ 3 5 0 ) . 
SAIF's c l a i m s examiner s t a t e s t h a t t h e s e c o s t s a r e based on a " c o n s e r v a t i v e " 
e s t i m a t e o f o n l y 5 y e a r s o f m e d i c a t i o n s i n c e t h e t r e a t i n g p h y s i c i a n "has s t a t e d 
t h a t t h e c l a i m a n t w i l l p r o b a b l y have t o t a k e Tagamet f o r t h e r e s t o f h i s l i f e . " 

To s u p p o r t i t s l i e n f o r a n t i c i p a t e d f u t u r e e x p e n d i t u r e s , t h e p a y i n g agency 
must e s t a b l i s h t h a t i t i s r e a s o n a b l y c e r t a i n t o i n c u r such e x p e n d i t u r e s . Donald 
P. Bond, 40 Van N a t t a 361, 480 ( 1 9 8 8 ) ; Leonard Henderson, 40 Van N a t t a 31 
( 1 9 8 8 ) . Based on t h e r e a s o n i n g p r e v i o u s l y expressed, we a r e n o t persuaded t h a t 
a l l o f SAIF's a s s e r t e d l i e n f o r f u t u r e m e d i c a l e x p e n d i t u r e s i s r e a s o n a b l y c e r 
t a i n t o o c c u r as a r e s u l t o f t h e October 1986 p h y s i c a l t h e r a p y i n c i d e n t . How
e v e r , i n response t o SAIF's a s s e r t i o n , c l a i m a n t has a g a i n a r b i t r a r i l y proposed 
t o r e d u c e SAIF's l i e n by 1/3. C o n s i s t e n t w i t h our r e a s o n i n g c o n c e r n i n g SAIF's 
c l a i m f o r a c t u a l m e d i c a l c l a i m c o s t s , we conclude t h a t SAIF i s e n t i t l e d t o 
$2,854.76 o f t h e t h i r d p a r t y s e t t l e m e n t as reimbursement f o r r e a s o n a b l y a n t i c i 
p a t e d m e d i c a l expenses a t t r i b u t a b l e t o t h e October 1986 i n c i d e n t . 
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F i n a l l y , SAIF contends t h a t i t i s e n t i t l e d t o r e c o v e r a l l o f i t s voca
t i o n a l r e h a b i l i t a t i o n c o s t s ($4,576.50) from t h e t h i r d p a r t y s e t t l e m e n t . I t r e 
l i e s upon t h e assumption t h a t c l a i m a n t would have r e t u r n e d t o h i s r e g u l a r work 
f o l l o w i n g t h e s u c c e s s f u l c o m p l e t i o n o f t h e p h y s i c a l t h e r a p y program. Y e t , Dr. 
Maurer c o n c l u d e d t h a t , even i f t h e i n i t i a l s u r g e r y had been s u c c e s s f u l , c l a i m a n t 
w o u l d have been u n a b l e t o r e t u r n t o t h e r e p e t i t i v e and f o r c e f u l w r i s t a c t i v i t i e s 
p r e s e n t i n h i s p r i o r m i l l w o r k . Such an o p i n i o n p e r s u a s i v e l y o u t w e i g h s SAIF's 
s p e c u l a t i v e a s s u m p t i o n t h a t , b u t f o r t h e October 1986 i n c i d e n t , v o c a t i o n a l r e h a 
b i l i t a t i o n expenses would n o t have been i n c u r r e d . Under such c i r c u m s t a n c e s , we 
ar e n o t persuaded t h a t a l l o f SAIF's v o c a t i o n a l r e h a b i l i t a t i o n c l a i m c o s t s a r e 
a t t r i b u t a b l e t o t h e October 1986 p h y s i c a l t h e r a p y i n c i d e n t . 

Once a g a i n p r o p o s i n g an a r b i t r a r y 1/3 r e d u c t i o n , c l a i m a n t s u g g e s t s t h a t 
SAIF's a s s e r t e d l i e n o f $4,576.50 be reduced t o $3,051. C o n s i s t e n t w i t h o u r 
p r i o r r e a s o n i n g c o n c e r n i n g SAIF's c o n t e n t i o n s and c l a i m a n t ' s c o n c e s s i o n s , we 
co n c l u d e t h a t SAIF i s e n t i t l e d t o $3,051 o f t h e t h i r d p a r t y s e t t l e m e n t as r e i m 
bursement f o r v o c a t i o n a l r e h a b i l i t a t i o n c l a i m c o s t s a t t r i b u t a b l e t o t h e October 
1986 i n c i d e n t . 

A c c o r d i n g l y , f r o m t h e r e m a i n i n g balance o f t h i r d p a r t y s e t t l e m e n t p r o 
ceeds, c l a i m a n t ' s a t t o r n e y i s d i r e c t e d t o i m m e d i a t e l y f o r w a r d t o SAIF t h e sum o f 
$33,167.50. C l a i m a n t ' s a t t o r n e y s h a l l d i s t r i b u t e t h e r e m a i n i n g p o r t i o n o f t h e 
s e t t l e m e n t t o c l a i m a n t i n accordance w i t h 6 5 6 . 5 9 3 ( 1 ) ( d ) . Based on t h e r e a s o n i n g 
e x p r e s s e d above, we h o l d t h a t such a d i s t r i b u t i o n i s " j u s t and p r o p e r . " See ORS 
656 . 5 9 3 ( 3 ) . 

I T I S SO ORDERED. 

March 8, 1991 C i t e as 43 Van N a t t a 500 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY L. PLUMLEE, Claimant 
WCB Case No. CO-00515 

ORDER DENYING RECONSIDERATION 
B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

The Aetna Commerical I n s u r a n c e Company r e q u e s t s r e c o n s i d e r a t i o n o f our 
Fe b r u a r y 8, 1991 Order D i s a p p r o v i n g Claim D i s p o s i t i o n Agreement. S p e c i f i c a l l y , 
t h e employer seeks a p p r o v a l o f t h e c l a i m d i s p o s i t i o n agreement (CDA) on t h e ground 
t h a t i t had p r o v i d e d s e p a r a t e n o t i c e r e g a r d i n g t h e c l a i m d i s p o s i t i o n p u r s u a n t t o 
OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . I n sum, a l e t t e r was sent t o c l a i m a n t w h i c h i n c o r p o r a t e d 
t h e language r e q u i r e d by t h e a d m i n i s t r a t i v e r u l e . 

The c l a i m d i s p o s i t i o n agreement was acknowledged on Fe b r u a r y 15, 1991 i n 
accordance w i t h o u r s t a n d a r d procedures under former OAR 438-09-025(2) & ( 3 ) . 

On F e b r u a r y 8, 1991, we i s s u e d an o r d e r d i s a p p r o v i n g t h e CDA. We d i s a p 
p r o v e d t h e CDA because t h e n o t i c e r e q u i r e d p u r s u a n t t o OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) i s 
n e i t h e r i n t h e agreement nor i n c o r p o r a t e d by r e f e r e n c e i n t o t h e agreement. A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d n o t i c e w i l l n o t be approved 
by t h e Board. See OAR 436-60-145(5); 438-09-020(1). The r e q u i r e d n o t i c e was 
n e i t h e r i n t h e agreement nor had i t been i n c o r p o r a t e d by r e f e r e n c e . C o n s e q u e n t l y , 
we s e t a s i d e t h e CDA. 

On F e b r u a r y 13, 1991, t h e employer moved f o r r e c o n s i d e r a t i o n o f t h e d i s a p 
p r o v a l o r d e r , a l l e g i n g t h a t t h e c l a i m d i s p o s i t i o n agreement p r o v i d e d t h a t n o t i c e 
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had been g i v e n t o c l a i m a n t and t h a t a s e p a r a t e l e t t e r had been s e n t t o c l a i m a n t 
w h i c h i n c o r p o r a t e d t h e language r e q u i r e d by t h e a d m i n i s t r a t i v e r u l e . 

Here, our s o l e o b j e c t i o n t o t h e c l a i m d i s p o s i t i o n agreement has n o t been 
r e s o l v e d . P ursuant t o former OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( d ) , i t was s u f f i c i e n t f o r a CDA t o 
r e c i t e t h a t t h e r e q u i r e d n o t i c e had been s e n t . N e v e r t h e l e s s , p u r s u a n t t o OAR 436-
6 0 - 1 4 5 ( 4 ) ( g ) , w h i c h a p p l i e s t o t h i s agreement, t h e n o t i c e language must a c t u a l l y 
appear i n t h e a c t u a l agreement o r be i n c o r p o r a t e d by r e f e r e n c e i n t h e agreement. 
The n o t i c e e n c l o s e d w i t h t h e Mot i o n f o r R e c o n s i d e r a t i o n i s n o t c o n t a i n e d i n t h e 
d i s p o s i t i o n agreement nor i n c o r p o r a t e d by r e f e r e n c e . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o our 
Fe b r u a r y 8, 1991 o r d e r . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we 
would be w i l l i n g t o c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

March 8, 1991 C i t e as 43 Van N a t t a 501 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEBORAH A. STEHR, Claimant 

WCB Case No. 89-25623 
ORDER ON REVIEW 

M e r r i l l Schneider, Claimant A t t o r n e y 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Menashe's 
w h i c h u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f m e d i c a l s e r v i c e s , 
t h e s o l e i s s u e i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e f o l l o w i n g supplementa
t i o n . The t r e a t m e n t s i n i s s u e were re a s o n a b l e and necessary t r e a t m e n t s f o r t h e 
compensable i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

The employer o r i g i n a l l y d e n i e d t h e m e d i c a l t r e a t m e n t s because t h e t r e a t i n g 
c h i r o p r a c t o r had f a i l e d t o p r o v i d e r e q u e s t e d i n f o r m a t i o n w h i c h w o u l d have e s t a b 
l i s h e d c o m p e n s a b i l i t y o f t h e t r e a t m e n t s . When t h e t r e a t i n g d o c t o r f i n a l l y p r o 
v i d e d t h e i n f o r m a t i o n , t h e employer p a i d t h e d i s p u t e d b i l l s ; i t d i d n o t , how
e v e r , r e s c i n d i t s d e n i a l . 

A t h e a r i n g , c l a i m a n t proved, and t h e Referee co n c l u d e d , t h a t t h e m e d i c a l 
t r e a t m e n t s were compensable. The Referee reasoned t h a t t h e d e n i a l was moot be
cause t h e m e d i c a l b i l l s had a l r e a d y been p a i d and, t h e r e f o r e , t h a t t h e employer 
had no need t o r e s c i n d t h e d e n i a l and t h e Referee had no need t o s e t i t a s i d e . 
We d i s a g r e e . 

ORS 656.262(9) p r o v i d e s t h a t : 

"Merely p a y i n g o r p r o v i d i n g compensation s h a l l n o t 
be c o n s i d e r e d acceptance o f a c l a i m o r an admis
s i o n o f l i a b i l i t y . . . . " 

o r d e r 
On r e v i e w , 
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T h e r e f o r e , even t h o u g h t h e employer p a i d t h e m e d i c a l b i l l i n g s i n q u e s t i o n , t h a t 
payment d i d n o t mean t h a t t h e employer accepted t h e c o m p e n s a b i l i t y o f them. By 
u p h o l d i n g t h e d e n i a l , t h e Referee made i t t h e law o f t h e case t h a t t h o s e t r e a t 
ments were n o t compensable. A l t h o u g h h i s d e c i s i o n may have no p r a c t i c a l e f f e c t 
on t h e p a r t i c u l a r compensation i n i s s u e , i t may have f a r r e a c h i n g e f f e c t s under 
t h e d o c t r i n e o f r e s j u d i c a t a on f u t u r e c l a i m s made f o r t h i s compensable i n j u r y . 

A c c o r d i n g l y , we s e t a s i d e t h e d e n i a l because c l a i m a n t has p r o v e n t h a t t h e 
t r e a t m e n t s i n i s s u e a r e compensable. Claimant's a t t o r n e y i s , l i k e w i s e , e n t i t l e d 
t o an assessed f e e f o r h i s e f f o r t a t h e a r i n g and on Board r e v i e w f o r p r e v a i l i n g 
o v e r t h i s d e n i a l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w i s $1,500, t o be p a i d by t h e employer. I n r e a c h 
i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e 
case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 1 , 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e Referee's o r d e r which u p h e l d t h e employer's d e n i a l 
a r e r e v e r s e d . The b a l a n c e o f t h e Referee's o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s awarded an assessed f e e o f $1,500 f o r s e r v i c e s a t h e a r i n g and on 
Board r e v i e w , t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
JULIAN H. COMBS, Claimant 
WCB Case No. Cl-00124 

AMENDED ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Mi c h a e l B. Dye, Claimant A t t o r n e y 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

On F e b r u a r y 19, 1991, we approved t h e p a r t i e s ' c l a i m d i s p o s i t i o n agreement 
(CDA). I n so d o i n g , we p a r e n t h e t i c a l l y n o t e d t h a t a p r o v i s i o n , w h i c h s t a t e d 
t h a t , i n t h e e v e n t t h e agreement was d i s a p p r o v e d , t h e SAIF C o r p o r a t i o n c o u l d 
o f f s e t money advanced t o c l a i m a n t w h i l e t h e agreement was p e n d i n g Board c o n s i d 
e r a t i o n a g a i n s t f u t u r e compensation, was i n v a l i d . We r e t r a c t t h a t s t a t e m e n t . 

I f a proposed agreement p r o v i d e d t h a t proceeds f r o m an approved CDA c o u l d 
be o f f s e t a g a i n s t f u t u r e compensation, such a p r o v i s i o n w o u ld be c o n t r a r y t o law 
i n t h a t t h e p a r t i e s would be a t t e m p t i n g t o o f f s e t "noncompensation" f r o m t h e CDA 
a g a i n s t f u t u r e compensation. See Robert D. S u r i n a , 40 Van N a t t a 1855, 1857 
( 1 9 8 8 ) . On t h e o t h e r hand, i f t h e CDA was d i s a p p r o v e d , t h e proceeds would no 
l o n g e r be "noncompensation" and c o u l d be c o n s i d e r e d as a prepayment o f f u t u r e 
c ompensation i f t h e CDA so p r o v i d e d . To reach any o t h e r c o n c l u s i o n w o u ld n o t 
o n l y be i n c o n s i s t e n t w i t h t h e r e a s o n i n g expressed i n S u r i n a , b u t c o u l d be i n t e r 
p r e t e d as d i s c o u r a g i n g c a r r i e r s from p r o v i d i n g compensation o t h e r t h a n m e d i c a l 
s e r v i c e s p e n d i n g t h e Board's c o n s i d e r a t i o n o f t h e proposed CDA. Such an i n t e r 
p r e t a t i o n w o u l d be c o n t r a r y t o t h e language o f ORS 65 6 . 2 3 6 ( 3 ) , w h i c h p e r m i t s 
p a r t i e s t o agree t o make payments t o c l a i m a n t p r i o r t o Board a p p r o v a l o f t h e 
CDA. 

A c c o r d i n g l y , as amended h e r e i n , we adhere t o our F e b r u a r y 19, 1991 o r d e r . 

I T I S SO ORDERED. 

March 8, 1991 C i t e as 43-Van N a t t a 503 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER P. MURCHIE, Claimant 

WCB Case No. 90-11882 
ORDER OF ABATEMENT 

Ronald M. Somers, Claimant A t t o r n e y 
M e r r i l y McCabe ( S a i f ) , Defense A t t o r n e y 

On F e b r u a r y 28, 1991, t h e Board i s s u e d i t s Order on Review. Our o r d e r 
a f f i r m e d t h e Referee's o r d e r w h i c h d i r e c t e d t h e i n s u r e r t o pay c l a i m a n t ' s award 
o f s c h e d u l e d permanent d i s a b i l i t y a t a r a t e o f $305. I n r e a c h i n g o u r c o n c l u 
s i o n , we r e l i e d on our d e c i s i o n i n A l a n G. Her r o n , 43 Van N a t t a 267 ( 1 9 9 1 ) . 
R e c e n t l y , we have abated our o r d e r i n A l a n G. Herron. s u p r a , i n o r d e r t o r e c o n 
s i d e r t h e d e c i s i o n . T h e r e f o r e we f i n d i t a p p r o p r i a t e t o abat e o u r o r d e r i n t h e 
i n s t a n t case. 

A c c o r d i n g l y , our February 28, 1991 o r d e r i s abated and w i t h d r a w n . F o l l o w 
i n g o u r r e c o n s i d e r a t i o n o f A l a n G. Herron, supra, we w i l l i s s u e a c o r r e s p o n d i n g 
o r d e r i n t h e i n s t a n t case. 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BRENDA J . RUSSELL, Claimant 

WCB Case No. 89-23753 
ORDER ON REVIEW 

Dobbins & McCurdy, Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Thye's o r d e r w h i c h f o u n d t h a t t h e 
i s s u e o f e x t e n t o f permanent d i s a b i l i t y was b a r r e d by c l a i m p r e c l u s i o n . On 
r e v i e w , t h e i s s u e i s c l a i m p r e c l u s i o n . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's " F i n d i n g s " w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t was i n j u r e d on J u l y 26, 1988. The c l a i m was c l o s e d by D e t e r m i n a 
t i o n Order on J u l y 3, 1989, w h i c h found c l a i m a n t m e d i c a l l y s t a t i o n a r y on May 1 1 , 
1989, awarded v a r i o u s p e r i o d s o f temporary p a r t i a l and t e m p o r a r y t o t a l d i s a b i l 
i t y and awarded no permanent d i s a b i l i t y . C laimant r e q u e s t e d a h e a r i n g f r o m t h a t 
D e t e r m i n a t i o n O rder, c o n t e n d i n g t h a t t h e c l a i m was p r e m a t u r e l y c l o s e d . A h e a r 
i n g was h e l d on October 12, 1989. An O p i n i o n and Order i s s u e d December 15, 
1989, a f f i r m i n g t h e D e t e r m i n a t i o n Order. 

The December 15, 1989 O p i n i o n and Order a f f i r m i n g t h e D e t e r m i n a t i o n Order, 
was a p p e a l e d t o t h e Board. The Board a f f i r m e d t h a t O p i n i o n and Order on January 
16, 1991 and no r e q u e s t f o r r e v i e w was f i l e d w i t h r e s p e c t t o t h a t o r d e r . 

C l a i m a n t r e q u e s t e d a second h e a r i n g , on November 24, 1989, r e g a r d i n g t h e 
J u l y 3, 1989 D e t e r m i n a t i o n Order, t h i s t i m e s p e c i f y i n g e x t e n t o f permanent d i s 
a b i l i t y as t h e i s s u e . 

ULTIMATE FINDINGS OF FACT 

1. The Board's January 16, 1991 o r d e r arose f r o m 
l i t i g a t i o n between c l a i m a n t and t h e employer r e g a r d i n g 
t h e p r o p r i e t y o f t h e c l a i m c l o s u r e made by t h e J u l y 3, 
1989 D e t e r m i n a t i o n Order. 

2. The Board's January 16, 1991 o r d e r i s a f i n a l 
judgment between c l a i m a n t and t h e employer. 

3. The " c l a i m " a s s e r t e d by c l a i m a n t a g a i n s t t h e 
employer a t t h e March 29, 1990 h e a r i n g i s a " c l a i m " 
i n v o l v i n g t h e same p a r t i e s as were p a r t y t o t h e 
Board's January 16, 1991 o r d e r . The " c l a i m " a s s e r t e d 
a t t h e March 29, 1990 h e a r i n g was t h e same " c l a i m " f o r 
c l a i m p r e c l u s i o n purposes as was a s s e r t e d a t t h e 
October 12, 1989 h e a r i n g and which gave r i s e t o t h e 
Board's January 16, 1991 o r d e r . That " c l a i m " c o u l d 
have been l i t i g a t e d a t t h e e a r l i e r h e a r i n g and on 
Board r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

Res j u d i c a t a , o r p r e c l u s i o n by p r i o r a d j u d i c a t i o n , i n c o r p o r a t e s two 
bra n c h e s , " c l a i m p r e c l u s i o n " and " i s s u e p r e c l u s i o n . " The Re f e r e e h e l d t h a t 
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c l a i m a n t was b a r r e d by " c l a i m p r e c l u s i o n " from a s s e r t i n g e n t i t l e m e n t t o perma
ne n t d i s a b i l i t y compensation a t t h e March 29, 1990 h e a r i n g . We agree. 

C l a i m p r e c l u s i o n has been d e s c r i b e d by t h e Supreme C o u r t : 

" [ A ] p l a i n t i f f who has p r o s e c u t e d one a c t i o n a g a i n s t a 
de f e n d a n t t h r o u g h a f i n a l judgment * * * i s b a r r e d 
[ i . e . , p r e c l u d e d ] * * * from p r o s e c u t i n g a n o t h e r 
a c t i o n a g a i n s t t h e same defendant where t h e c l a i m i n 
t h e second a c t i o n i s one which i s based on t h e same 
f a c t u a l t r a n s a c t i o n t h a t was a t i s s u e i n t h e f i r s t , 
seeks a remedy a d d i t i o n a l o r a l t e r n a t i v e t o t h e one 
sought e a r l i e r , and i s o f such a n a t u r e as c o u l d have 
been j o i n e d i n t h e f i r s t a c t i o n . Rennie v. Freeway 
T r a n s p o r t , 294 Or 319, 323, 656 P2d 919 ( 1 9 8 2 ) . " 

Drews v. EBI Companies, 310 Or 134, 140 ( 1 9 9 0 ) . C l a i m p r e c l u s i o n a p p l i e s 
t o w o r k e r s ' compensation p r o c e e d i n g s . Drews, supra a t 142. 

At t h e October 12, 1989 h e a r i n g , c l a i m a n t c o n t e s t e d t h e c l o s u r e o f h i s 
c l a i m by t h e J u l y 3, 1989 D e t e r m i n a t i o n Order. Cl a i m a n t and t h e employer were 
p a r t i e s t o t h a t p r o c e e d i n g j u s t as t h e y were t o t h e March 29, 1990 h e a r i n g . 

The J u l y 3, 1989 D e t e r m i n a t i o n Order l e d • t o t h e October 12, 1989 h e a r i n g 
and r e v i e w by t h e Board which r e s u l t e d i n i t s January 16, 1991 o r d e r r e j e c t i n g 
t h e c o n t e n t i o n t h a t t h e D e t e r m i n a t i o n Order was premature and a f f i r m i n g t h e 
D e t e r m i n a t i o n Order. Whether t h e Board's o r d e r i s a f i n a l judgment i s con
t r o l l e d by s t a t u t e . I n Drews t h a t c o u r t s a i d : 

"A c l a i m d e t e r m i n a t i o n i s n o t f i n a l u n t i l h e a r i n g and 
j u d i c i a l r e v i e w r i g h t s a r e b a r r e d o r exhausted. The 
s t a t u t o r y scheme i n d i c a t e s t h a t t h e f i n a l i t y r e q u i s i t e 
f o r c l a i m o r i s s u e p r e c l u s i o n , a g a i n s t t h e w o r k e r , 
o c c u r s o n l y when a worker f a i l s t o t i m e l y r e q u e s t a 
h e a r i n g a f t e r a c l a i m d e n i a l , a d e t e r m i n a t i o n o r d e r , 
o r a n o t i c e o f c l a i m c l o s u r e . ORS 656.319, o r by 
f a i l u r e t o f i l e a t i m e l y appeal t o t h e Board, ORS 
656 . 2 8 9 ( 3 ) , o r t h e c o u r t s . ORS 656.295(8)." 
( f o o t n o t e o m i t t e d ) Drews, supra a t 149. 

Because n e i t h e r p a r t y appealed t o t h e Court o f Appeals w i t h i n 30 days o f t h e 
Board's January 16, 1991 o r d e r , t h a t o r d e r i s a f i n a l judgment f o r c l a i m p r e c l u 
s i o n p u rposes. 

L a s t l y , we concl u d e t h a t c l a i m a n t ' s a s s e r t i o n o f e n t i t l e m e n t t o permanent 
d i s a b i l i t y compensation a t t h e March 29, 1990 h e a r i n g c o n s t i t u t e d t h e same 
" c l a i m " f o r c l a i m p r e c l u s i o n purposes as was p r e s e n t e d by h i s a s s e r t i o n o f p r e 
mature c l o s u r e a t t h e October 12, 1989 h e a r i n g and on Board r e v i e w . 

I n Drews t h e c o u r t s a i d : 

"The meaning o f ' c l a i m ' f o r purposes o f c l a i m p r e c l u 
s i o n was c o n s i d e r e d i n Troutman v. E r l a n d s o n , 287 Or 
187, 598 P2d 1211 (1979). T h i s c o u r t s t a t e d : 

'For r e s j u d i c a t a purposes a " c l a i m " *** does 
n o t mean t h e p a r t i c u l a r form o r p r o c e e d i n g by 
wh i c h a c e r t a i n k i n d s o f r e l i e f i s sought 
b u t , r a t h e r , a group o f f a c t s which e n t i t l e d 
p l a i n t i f f t o r e l i e f . ' 287 Or a t 201. 
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" T h i s c o u r t q u o t e d a t l e n g t h 'a f r e s h approach t o 
d e t e r m i n i n g what i s a " c l a i m " *** [ i n ] t h e American 
Law I n s t i t u t e D r a f t No. 5 o f March 10, 1978, R e s t a t e 
ment (Second) o f t h e Law o f Judgments, 6 1 . ' I d a t 
205. The c o u r t endorsed an expanded d e f i n i t i o n o f 
c l a i m t o i n c l u d e a l l r i g h t s o r remedies between t h e 
p a r t i e s w i t h r e s p e c t t o a l l o r any p a r t o f a t r a n s a c 
t i o n , o r s e r i e s o f connected t r a n s a c t i o n s , o u t o f 
w h i c h t h e a c t i o n arose. T h e r e a f t e r , t h i s c o u r t has 
c o n t i n u e d use o f t h e t r a n s a c t i o n a l d e f i n i t i o n o f 
c l a i m . See Rennie v. Freeway T r a n s p o r t , supra, 294 Or 
a t 327; see a l s o supra n o t e 5." Drews, supra a t 146-
47. 

Here, t h e " t r a n s a c t i o n " w h i c h gave r i s e t o each o f c l a i m a n t ' s r e q u e s t s f o r 
h e a r i n g was t h e d e t e r m i n a t i o n o f h i s c l a i m by t h e J u l y 3, 1989 D e t e r m i n a t i o n 
Order. That " t r a n s a c t i o n " found t h a t c l a i m a n t had become m e d i c a l l y s t a t i o n a r y . 
Former. ORS 656.268(1) & ( 2 ) ( a ) . I t a u t h o r i z e d t h e employer t o t e r m i n a t e pay
ment o f t e m p o r a r y d i s a b i l i t y compensation. Former ORS 6 5 6 . 2 6 8 ( 2 ) ( c ) . I t d e t e r 
mined t h e p e r i o d s f o r w h i c h temporary p a r t i a l and t e m p o r a r y t o t a l d i s a b i l i t y 
c o mpensation was due, and fou n d no permanent p a r t i a l o r permanent t o t a l d i s a b i l 
i t y c ompensation was due. Former ORS 656.268(4). The D e t e r m i n a t i o n Order a l s o 
e s t a b l i s h e d t h e d u r a t i o n o f c l a i m a n t ' s a g g r a v a t i o n r i g h t s . Former ORS 
6 5 6 . 2 7 3 ( 4 ) ( a ) . 

C l a i m a n t ' s f i r s t r e q u e s t f o r h e a r i n g a s s e r t e d p r e m a t u r e c l o s u r e , t h a t i s , 
h i s r i g h t t o have h i s c l a i m remain open and t o c o n t i n u e t o r e c e i v e t e m p o r a r y 
d i s a b i l i t y c ompensation. The a s s e r t i o n o f t h a t r i g h t o r remedy ar o s e o u t o f t h e 
J u l y 3, 1989 D e t e r m i n a t i o n Order. L i k e w i s e , c l a i m a n t ' s second r e q u e s t f o r hear 
i n g , a s s e r t i n g e n t i t l e m e n t t o permanent d i s a b i l i t y compensation, a r o s e f r o m t h e 
D e t e r m i n a t i o n Order. The a s s e r t i o n o f e n t i t l e m e n t t o a d d i t i o n a l permanent d i s 
a b i l i t y c ompensation c o u l d have been a s s e r t e d and l i t i g a t e d a t t h e e a r l i e r h e a r 
i n g and on r e v i e w . Unless based upon some e x c e p t i o n t o c l a i m p r e c l u s i o n , c l a i m 
a n t ' s second c l a i m i s b a r r e d . 

One e x c e p t i o n t o c l a i m p r e c l u s i o n i s where, by s t a t u t o r y p r o v i . s i o n o r 
r u l e , a f i n a l d e t e r m i n a t i o n o f a c l a i m i s deemed n o t c o n c l u s i v e . Drews, s u p r a 
a t 141. See a l s o Restatement (Second) 1 o f Judgments 2 0 ( 1 ) ( c ) ( 1 9 8 2 ) . We con
c l u d e t h a t no such e x c e p t i o n e x i s t s i n t h e p r e s e n t s i t u a t i o n . Former ORS 
656.268 p r o v i d e s f o r a s i n g l e d e t e r m i n a t i o n o f a c l a i m w h i c h e s t a b l i s h e s i f a 
wor k e r i s m e d i c a l l y s t a t i o n a r y , any a d d i t i o n a l t e mporary o r permanent d i s a b i l i t y 
c ompensation due and, i f a p p r o p r i a t e , a u t h o r i z e s a d j u s t m e n t s o r o f f s e t s o f com
p e n s a t i o n p a i d . See fo r m e r ORS 656.268(10). Former ORS 656.270 p r o v i d e s t h a t 
each D e t e r m i n a t i o n Order c o n t a i n an e x p l a n a t i o n o f t h e p a r t i e s ' r i g h t s t o a 
h e a r i n g i f e i t h e r i s d i s s a t i s f i e d w i t h t h e d e t e r m i n a t i o n . Former ORS 656.319(4) 
d e a l s w i t h a h e a r i n g w i t h r e s p e c t t o o b j e c t i o n s t o a d e t e r m i n a t i o n under ORS 
656.268. The s t a t u t o r y scheme appears t o co n t e m p l a t e a s i n g l e h e a r i n g a d d r e s s 
i n g a l l o b j e c t i o n s t o , o r a s s e r t e d r i g h t s a r i s i n g o u t o f a D e t e r m i n a t i o n Order. 
The s t a t u t e s make no e x c e p t i o n t o t h e c o n c l u s i v e e f f e c t o f a f i n a l judgment on a 
D e t e r m i n a t i o n Order. Of cour s e , i f t h e Board's o r d e r on t h e f i r s t r e q u e s t f o r 
h e a r i n g had s e t a s i d e t h e D e t e r m i n a t i o n Order as pr e m a t u r e , c l a i m a n t w o u l d be 
e n t i t l e d t o r a i s e t h e permanent d i s a b i l i t y i s s u e a t a l a t e r t i m e f o r , i n t h a t 
c i r c u m s t a n c e , t h e Board's o r d e r would n o t have f i n a l l y d e t e r m i n e d t h e c l a i m . 
Drews, s u p r a . 

We w o u l d a l s o n o t e t h a t , f r o m a p r a g m a t i c s t a n d p o i n t , a l l o w i n g a p a r t y t o 
s p l i t t h e numerous i s s u e s ( i . e . , m e d i c a l l y s t a t i o n a r y s t a t u s - p r e m a t u r e c l o 
s u r e , m e d i c a l l y s t a t i o n a r y d a t e , temporary p a r t i a l d i s a b i l i t y c ompensation, tem
p o r a r y t o t a l d i s a b i l i t y compensation, permanent p a r t i a l d i s a b i l i t y c o m p ensation, 
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permanent t o t a l d i s a b i l i t y compensation and a u t h o r i z a t i o n o f a d j u s t m e n t s o r 
o f f s e t s o f compensation p a i d ) p o t e n t i a l l y a r i s i n g f r o m a s i n g l e D e t e r m i n a t i o n 
Order w o u l d be a d m i n i s t r a t i v e l y and j u d i c i a l l y unmanageable. 

ORDER 

The Referee's o r d e r d a t e d May 15, 1990 i s a f f i r m e d . 

March 1 1 . 1991 C i t e as 43 Van N a t t a 507 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MILTON L. WILSON, Claimant 

WCB Case Nos. Cl-00183 & Cl-00184 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, e t a l . , C l aimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 

On F e b r u a r y 8, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e abov e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) ; OAR 438-09-
020(2) . 

Here, changes were made t o t h e proposed agreement subsequent t o t h e t i m e 
i t was s i g n e d by c l a i m a n t and h i s a t t o r n e y . Under t h e s e c i r c u m s t a n c e s , t h e p r o 
posed d i s p o s i t i o n i s unreasonable as a m a t t e r o f law. See OAR 438-09-020(2). 
A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n ' i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

March 12, 1991 C i t e as 43 Van N a t t a 507 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. HAMMOND, SR., Claimant 

WCB Case Nos. 88-18590, 89-04743 & 89-06423 
ORDER ON REVIEW 

Q u i n t i n B. E s t e l l , C laimant A t t o r n e y 
J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Daron's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a low 
back c o n d i t i o n on t h e ground t h a t t h e c l a i m was n o t t i m e l y f i l e d ; (2) u p h e l d 
SAIF's d e n i a l o f t h a t same c o n d i t i o n as a r e s i d u a l o f s u r g e r y f o r c l a i m a n t ' s 
compensable 1986 sh o u l d e r / n e c k i n j u r y ; and (3) s e t a s i d e SAIF's d e n i a l o f t h a t 
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c o n d i t i o n as an a g g r a v a t i o n o f c l a i m a n t ' s compensable 1982 low back i n j u r y . On 
r e v i e w , t h e i s s u e s a r e t i m e l i n e s s and c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t con
d i t i o n as a s e q u e l a o f t h e sh o u l d e r / n e c k i n j u r y , a g g r a v a t i o n o f t h e back i n j u r y 
o r o c c u p a t i o n a l d i s e a s e . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f t h e l a s t 
t h r e e p a r a g r a p h s . We make t h e f o l l o w i n g a d d i t i o n a l f i n d i n g s . 

C l a i m a n t s u f f e r e d a severe l o g g i n g a c c i d e n t d u r i n g t h e 1960s when he f i r s t 
began w o r k i n g f o r t h e employer. P r i o r t o t h e 1982 compensable i n j u r y , he expe
r i e n c e d i n t e r m i t t e n t back p a i n b u t no s i g n i f i c a n t n e u r o l o g i c a l d e f e c t . 

C l a i m a n t was diag n o s e d w i t h severe d e g e n e r a t i v e d i s c d i s e a s e o f t h e lumbar 
s p i n e , f o l l o w i n g t h e 1982 i n j u r y . As a consequence o f t h a t i n j u r y , h i s low back 
p a i n i n c r e a s e d and l e f t l e g p a i n appeared. F o l l o w i n g h i s 1983 s u r g e r y and r e h a 
b i l i t a t i o n f o r a d i s c h e r n i a t i o n a t L4-5 and L5-S1, c l a i m a n t ' s s c i a t i c a was 
r e l i e v e d . T h e r e a f t e r , he e x p e r i e n c e d o c c a s i o n a l p a i n i n t h e back b u t no l e g 
symptomatology. 

C l a i m a n t s u f f e r e d a compensable i n j u r y t o t h e head, c e r v i c a l s p i n e and 
r i g h t s h o u l d e r i n January 1986. He underwent c o n s i d e r a b l e d i a g n o s t i c t e s t i n g . 
As a consequence o f t h a t i n j u r y , he was t a k e n o f f work on A p r i l 6, 1987. Decom
p r e s s i v e s u r g e r y was pe r f o r m e d a t C4-5 and C5-6 i n 1987; s h o u l d e r s u r g e r y was 
p e r f o r m e d i n March 1988. 

C l a i m a n t s u f f e r e d an onset o f severe low back and r i g h t l e g p a i n a f t e r t h e 
s h o u l d e r s u r g e r y , w i t h o u t e x p e r i e n c i n g a d d i t i o n a l trauma. The p a i n was caused 
by h e r n i a t e d d i s c s a t L3-4 and L4-5. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t became d i s a b l e d i n March 1988 as a r e s u l t o f h i s low back c o n d i 
t i o n . No p h y s i c i a n i n f o r m e d him t h a t he s u f f e r e d from an o c c u p a t i o n a l d i s e a s e 
p r i o r t o t h a t d a t e . 

C l a i m a n t f i r s t became aware t h a t h i s symptoms m i g h t be compensable as an 
o c c u p a t i o n a l d i s e a s e when h i s a t t o r n e y so i n f o r m e d him i n A p r i l 1988. He c o u l d 
n o t have r e a s o n a b l y become aware o f h i s o c c u p a t i o n a l d i s e a s e p r i o r t o t h a t t i m e . 

C l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s L3-4 
and L4-5 d i s c h e r n i a t i o n s f o r w h i c h c l a i m a n t was t r e a t e d i n 1988. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f t h e Low Back C o n d i t i o n as Sequelae o f Sur g e r y i n t h e 1986 
Cl a i m 

C l a i m a n t a l l e g e d t h a t h i s low back problems were caused by h i s March 1988 
s h o u l d e r s u r g e r y . The Referee found t h a t t h e r e was i n s u f f i c i e n t e v i d e n c e as t o 
what happened a t t h e h o s p i t a l a t t h e t i m e o f s u r g e r y t o s u p p o r t such a c o n c l u 
s i o n . On r e v i e w , c l a i m a n t argues t h a t Dr. Melgard's o p i n i o n t h a t t h e r u p t u r e d 
d i s c was a r e s u l t o f t h e s h o u l d e r s u r g e r y , combined w i t h c l a i m a n t ' s t e s t i m o n y , 
e s t a b l i s h e s t h e March 9, 1988 s h o u l d e r s u r g e r y was t h e cause o f h i s r u p t u r e d 
d i s c . We d i s a g r e e . 

A l t h o u g h c l a i m a n t t e s t i f i e d t h a t he s u f f e r e d low back and l e g p a i n w h i l e 
r e c o v e r i n g f r o m s h o u l d e r s u r g e r y , t h e c a u s a t i o n o f c l a i m a n t ' s back c o n d i t i o n i s 
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a complex m e d i c a l q u e s t i o n . Thus, w h i l e h i s t e s t i m o n y i s p r o b a t i v e , t h e r e s o l u 
t i o n o f t h i s case t u r n s on m e d i c a l evidence. Kassahn v. P u b l i s h e r s Paper Co.. 
76 Or App 259, 263 ( 1 9 8 6 ) . 

There i s no e x p e r t m e d i c a l evidence t o s u p p o r t c l a i m a n t ' s c o n t e n t i o n t h a t 
h i s back p r o b l e m was caused by t h e s h o u l d e r s u r g e r y . To t h e c o n t r a r y , Dr. McVay 
o p i n e d t h a t c l a i m a n t ' s back problem i s n o t a r e s u l t o f h i s s h o u l d e r s u r g e r y . 

W h i l e c l a i m a n t argues t h a t Dr. Melgard o p i n e d t h a t t h e s h o u l d e r s u r g e r y 
caused h i s back problems, Dr. Melgard merely s t a t e d t h a t c l a i m a n t ' s back was 
more symptomatic a f t e r t h e s u r g e r y . He d i d n o t o f f e r an o p i n i o n about t h e cause 
o f t h e symptoms. 

C l a i m a n t has n o t p r e s e n t e d s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t h i s March 
1988 s h o u l d e r s u r g e r y caused h i s low back problems. A c c o r d i n g l y , we a f f i r m t h e 
R e f e r e e ' s o r d e r i n t h i s r e g a r d . 

T i m e l i n e s s 

We n e x t address c l a i m a n t ' s c o n t e n t i o n t h a t t h e Referee e r r e d i n f i n d i n g 
t h a t he had n o t f i l e d h i s o c c u p a t i o n a l d i s e a s e c l a i m t i m e l y and i s , t h e r e f o r e , 
b a r r e d by ORS 656.807(1) from a s s e r t i n g t h e c l a i m . The R eferee f o u n d t h a t 
c l a i m a n t s h o u l d have known o f h i s o c c u p a t i o n a l d i s e a s e as o f A p r i l 1987. C l a i m 
a n t argues t h a t he had no reason t o know o f t h e o c c u p a t i o n a l d i s e a s e u n t i l 
A p r i l 1988. 

ORS 656.807 p r o v i d e s : 

" ( 1 ) A l l o c c u p a t i o n a l d i s e a s e c l a i m s s h a l l be v o i d 
u n l e s s a c l a i m i s f i l e d w i t h t h e i n s u r e r o r s e l f -
i n s u r e d employer by whichever i s t h e l a t e r o f t h e 
f o l l o w i n g d a t e s : 

(a) One year from t h e d a t e t h e worker f i r s t d i s c o v 
e r e d , o r i n t h e e x e r c i s e o f r e a s o n a b l e c a r e s h o u l d 
have d i s c o v e r e d t h e o c c u p a t i o n a l d i s e a s e ; o r 

(b) One y e a r from t h e d a t e t h e c l a i m a n t becomes d i s 
a b l e d o r i s i n f o r m e d by a p h y s i c i a n t h a t t h e c l a i m 
a n t i s s u f f e r i n g from an o c c u p a t i o n a l d i s e a s e . " 

Our r e a d i n g o f t h e s t a t u t e convinces us t h a t t h e t i m e l i m i t f o r f i l i n g 
b e g i n s t o r u n f r o m t h e e a r l i e r o f t h e a l t e r n a t i v e s c o n t a i n e d t h e r e i n . T h e r e f o r e , 
we r e a d s u b s e c t i o n (b) i n t h e same manner. Thus, we i n t e r p r e t ORS 656.807(1) t o 
say t h a t a c l a i m a n t must f i l e an o c c u p a t i o n a l d i s e a s e c l a i m w i t h i n one y e a r o f t h e 
l a t e r o f : (a) t h e e a r l i e r d a t e o f when c l a i m a n t knew o r s h o u l d have known he 
s u f f e r e d f r o m an o c c u p a t i o n a l d i s e a s e ; and (b) t h e e a r l i e r d a t e o f when c l a i m a n t 
became d i s a b l e d o r was i n f o r m e d by a p h y s i c i a n t h a t he was s u f f e r i n g f r o m an 
o c c u p a t i o n a l d i s e a s e . 

Here, c l a i m a n t s u f f e r e d m i n i m a l low back problems a f t e r h i s r e c o v e r y from 
h i s 1983 s u r g e r y u n t i l March 1988. Claimant d i s c o v e r e d i t was p o s s i b l e t h a t he 
s u f f e r e d f r o m an o c c u p a t i o n a l d i s e a s e when he saw h i s a t t o r n e y i n A p r i l 1988. 
I n t h e e x e r c i s e o f r e a s o n a b l e c a r e , c l a i m a n t had no reason t o d i s c o v e r t h a t he 
s u f f e r e d f r o m an o c c u p a t i o n a l d i s e a s e b e f o r e t h a t d a t e . Thus, t h e e a r l i e r d a t e 
w i t h r e g a r d t o ORS 6 5 6 . 8 0 7 ( 1 ) ( a ) i s A p r i l 1988. 

The R eferee found t h a t c l a i m a n t became d i s a b l e d on A p r i l 6, 1987 and 
s h o u l d have known o f t h e o c c u p a t i o n a l d i s e a s e as o f t h a t d a t e . We d i s a g r e e . 
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C l a i m a n t became d i s a b l e d on A p r i l 6, 1987 as a r e s u l t o f h i s n e c k / s h o u l d e r 
i n j u r y , n o t h i s low back c o n d i t i o n . The low back c o n d i t i o n d i d n o t become d i s 
a b l i n g u n t i l March 1988, when h i s low back d i s c h e r n i a t i o n s o c c u r r e d and he 
e x p e r i e n c e d a s e v e r e f l a r e u p o f back and l e g p a i n . We f i n d no e v i d e n c e t h a t a 
p h y s i c i a n i n f o r m e d c l a i m a n t b e f o r e March 1988 o f t h e p o s s i b i l i t y t h a t h i s low 
back c o n d i t i o n was caused by work exposure o t h e r t h a n h i s 1982 i n j u r y . T h e r e 
f o r e , t h e e a r l i e r d a t e w i t h r e g a r d t o ORS 6 5 6 . 8 0 7 ( 1 ) ( b ) i s March 1988. 

The l a t e r o f t h e d a t e s c a l c u l a t e d under ORS 6 5 6 . 8 0 7 ( 1 ) ( a ) and (b) i s 
A p r i l 1988. T h e r e f o r e , c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m must have been 
f i l e d w i t h i n one y e a r o f A p r i l 1988. Cl a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m was 
f i l e d on May 4, 1988. Thus, t h e Referee e r r e d i n f i n d i n g t h a t c l a i m a n t ' s c l a i m 
was n o t f i l e d t i m e l y . A c c o r d i n g l y , we r e v e r s e t h e Referee's o r d e r on t h i s i s s u e 
and address t h e m e r i t s o f t h e o c c u p a t i o n a l d i s e a s e c l a i m . 

O c c u p a t i o n a l Disease C l a i m 

On r e v i e w , SAIF, r e l y i n g on Crowe v. Jeld-Wen, I n c . , 77 Or App 81 ( 1 9 8 5 ) , 
argues t h a t c l a i m a n t ' s 1982 compensable i n j u r y p r e c l u d e s him fr o m " c o n v e r t i n g " 
h i s c l a i m t o one f o r an o c c u p a t i o n a l d i s e a s e , a l l o w i n g him t o "bypass" t h e 
ac c e p t e d c l a i m . SAIF a s s e r t s t h a t c l a i m a n t ' s new c l a i m can o n l y be based on 
work exposure a f t e r t h e acceptance o f t h e 1982 i n j u r y . We d i s a g r e e . 

Crowe v. Jeld-Wen, I n c . , supra, i s a r e s p o n s i b i l i t y case w h i c h does n o t 
a p p l y t o t h e p r e s e n t s i t u a t i o n . I n t h a t case, t h e c o u r t h e l d t h a t t h e f a c t t h a t 
a c t i v i t y a t t h e c l a i m a n t ' s second employment caused a c o n d i t i o n a c q u i r e d i n t h e 
f i r s t employment t o f l a r e u p o r worsen does n o t c o n v e r t an o c c u p a t i o n a l i n j u r y 
i n t o an o c c u p a t i o n a l d i s e a s e . The p r e s e n t case does n o t i n v o l v e s u c c e s s i v e 
employments. 

We, i n s t e a d , r e l y on t h e c o u r t ' s o p i n i o n i n i n K e p f o r d v. Weyerhaeuser 
Co., 77 Or App 363, 366 ( 1 9 8 6 ) . There, t h e c o u r t h e l d t h a t j o b i n j u r i e s f o r 
w h i c h compensation had been p a i d s h o u l d be c o n s i d e r e d a l o n g w i t h - t h e employment 
c o n d i t i o n s i n d e t e r m i n i n g t h e major c o n t r i b u t i n g cause o f t h e c l a i m a n t ' s occupa
t i o n a l d i s e a s e . See A l v a L. Hacke, 40 Van N a t t a 1148 ( 1 9 8 8 ) , a f f ' d 101 Or App 
598 ( 1 9 9 0 ) . T h e r e f o r e , we c o n s i d e r c l a i m a n t ' s 1982 i n j u r y a l o n g w i t h h i s em
ployment c o n d i t i o n s i n d e t e r m i n i n g t h e major c o n t r i b u t i n g cause o f h i s occupa
t i o n a l d i s e a s e . 

Because c l a i m a n t ' s l a s t work exposure o c c u r r e d p r i o r t o January 1 , 1988, 
t h e law i n e f f e c t p r i o r t o t h a t d a t e governs i n t h i s case. Donna E. Aschbacher, 
41 Van N a t t a 1242 ( 1 9 8 9 ) . See Johnson v. SAIF, 78 Or App 143 ( 1 9 8 6 ) . T h e r e 
f o r e , t o e s t a b l i s h t h e c o m p e n s a b i l i t y o f h i s c o n d i t i o n on an o c c u p a t i o n a l d i s 
ease t h e o r y , c l a i m a n t has t h e burden o f p r o v i n g t h a t h i s work a c t i v i t y f o r t h e 
employer was t h e major c o n t r i b u t i n g cause o f e i t h e r t h e on s e t o r p a t h o l o g i c a l 
w o r s e n i n g o f h i s low back c o n d i t i o n . See former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) ; D e t h l e f s v. 
H v s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l v v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . 
I f c l a i m a n t ' s c o n d i t i o n p r e e x i s t e d h i s employment, he must p r o v e t h a t h i s work 
a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f a w o r s e n i n g o f h i s u n d e r l y i n g 
c o n d i t i o n r e s u l t i n g i n an i n c r e a s e i n p a i n t o t h e e x t e n t t h a t i t caused d i s a b i l 
i t y o r r e q u i r e d m e d i c a l s e r v i c e s . See Wheeler v. Boise Cascade Corp., 298 Or 
452, 457 ( 1 9 8 5 ) ; Devereaux v. N o r t h P a c i f i c I n s . Co., 74 Or App 385 ( 1 9 8 5 ) ; SAIF 
v. G y q i , 55 Or App 570 ( 1 9 8 2 ) . 

Dr. McVay, o r t h o p e d i c surgeon, examined c l a i m a n t on August 3, 1988, as 
p a r t o f t h e O r t h o p a e d i c C o n s u l t a n t s ' p a n e l . Dr. McVay was deposed on A p r i l 18, 
1989, and s t a t e d t h a t t h e cause o f c l a i m a n t ' s c u r r e n t back problem i s a combina
t i o n o f h i s many y e a r s o f t r u c k d r i v i n g and h i s compensable 1982 i n j u r y . Dr. 
McVay o p i n e d t h a t d r i v i n g a t r u c k f o r l o n g p e r i o d s o f t i m e can l e a d t o h e r n i a t e d 
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d i s c s . She e x p l a i n e d t h a t t h e impact o f s t r i k i n g t h e se a t a f t e r b o u n c i n g i s an 
i m p o r t a n t f a c t o r i n t h i s r e g a r d . Claimant t e s t i f i e d a t h e a r i n g t h a t he he was 
o f t e n bounced w h i l e d r i v i n g , o c c a s i o n a l l y t o t h e p o i n t o f s t r i k i n g h i s head on 
t h e t o p o f t h e t r u c k ' s cab. Dr. McVay's o p i n i o n i s s u p p o r t e d by c l a i m a n t ' s 
t r e a t i n g c h i r o p r a c t o r , Dr. Schmidt, who o p i n e d t h a t c l a i m a n t ' s work a c t i v i t i e s 
were t h e major c o n t r i b u t i n g cause o f h i s low back c o n d i t i o n . 

O r t h o p e d i s t N o r t o n , who examined c l a i m a n t ' s m e d i c a l r e c o r d a t SAIF's r e 
q u e s t , f e l t t h a t c l a i m a n t ' s problems were due s o l e l y t o h i s d e g e n e r a t i v e back 
d i s e a s e w h i c h , i n h i s o p i n i o n , p r e e x i s t e d t h e 1982 i n j u r y . He based h i s o p i n i o n 
on t h e d e g e n e r a t i v e c o n d i t i o n and c l a i m a n t ' s c h r o n i c f l u c t u a t i n g symptoms. 
N o r t o n e x p l a i n e d i n h i s d e p o s i t i o n t h a t t h e r e a r e no s t u d i e s showing a c o r r e l a 
t i o n i n t h e development o f t h i s d i s e a s e i n r e l a t i o n t o s p e c i f i c o c c u p a t i o n s . 

We f i n d t h e o p i n i o n o f Dr. McVay more p e r s u a s i v e t h a n t h a t o f Dr. N o r t o n . 
A t h e a r i n g , o v e r SAIF's o b j e c t i o n , c l a i m a n t o f f e r e d and t h e Re f e r e e a d m i t t e d 
s e v e r a l s t u d i e s f r o m m e d i c a l l i t e r a t u r e which Dr. N o r t o n acknowledged he r e g u 
l a r l y r e l i e d on. We c o n s i d e r t h e s e s t u d i e s f o r t h e i r impeachment v a l u e o n l y . 
Four o f t h e s t u d i e s s p e c i f i c a l l y r e l a t e d t r u c k d r i v i n g t o an i n c r e a s e d r i s k o f 
h e r n i a t e d d i s c s . T h e r e f o r e , we f i n d t h a t Dr. Norton's o p i n i o n i s based on 
i n c o r r e c t i n f o r m a t i o n . F u r t h e r , Dr. Nor t o n d i d n o t examine c l a i m a n t , b u t o n l y 
r e v i e w e d h i s f i l e , w h i l e Dr. McVay performed a complete e x a m i n a t i o n . 

I n l i g h t o f t h e s e f a c t s , we d e f e r t o t h e o p i n i o n o f Dr. McVay and f i n d 
t h a t c l a i m a n t ' s work a c t i v i t i e s were t h e major c o n t r i b u t i n g cause o f h i s d i s c 
h e r n i a t i o n s , w h i c h r e s u l t e d i n an i n c r e a s e i n p a i n t o t h e e x t e n t t h a t i t caused 
d i s a b i l i t y . C l a i m a n t has, t h e r e f o r e , e s t a b l i s h e d c o m p e n s a b i l i t y o f h i s c o n d i 
t i o n as an o c c u p a t i o n a l d i s e a s e . A c c o r d i n g l y , t h e Referee's o r d e r i s r e v e r s e d 
w i t h r e g a r d t o t h i s i s s u e . 

I n l i g h t o f our c o n c l u s i o n t h a t c l a i m a n t has e s t a b l i s h e d a compensable 
o c c u p a t i o n a l d i s e a s e , we do n o t address h i s a l t e r n a t i v e t h e o r y o f c o m p e n s a b i l i t y 
as an a g g r a v a t i o n o f t h e 1982 i n j u r y . 

A t t o r n e y Fee a t H e a r i n g and on Review 

C l a i m a n t has p r e v a i l e d i n a r e j e c t e d case. Consequently, he i s e n t i t l e d 
t o a c a r r i e r p a i d f e e . ORS 656.386(1). A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h 
i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e 
o c c u p a t i o n a l d i s e a s e i s s u e i s $4,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s con
c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case and t h e 
c o m p l e x i t y o f t h e i s s u e . 

ORDER 

The Referee's o r d e r d a t e d November 2 1 , 1989 i s r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e o r d e r i n s t r u c t i n g t h e SAIF C o r p o r a t i o n t o 
p r o c e s s c l a i m a n t ' s low back c o n d i t i o n as an a g g r a v a t i o n o f h i s 1982 i n j u r y i s 
r e v e r s e d , and SAIF's d e n i a l on t h a t b a s i s i s r e i n s t a t e d and u p h e l d . That p o r 
t i o n o f t h e o r d e r f i n d i n g c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m u n t i m e l y i s 
r e v e r s e d . SAIF's d e n i a l o f c l a i m a n t ' s low back c o n d i t i o n as an o c c u p a t i o n a l 
d i s e a s e i s s e t a s i d e , and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g as an 
o c c u p a t i o n a l d i s e a s e a c c o r d i n g t o law. The remainder o f t h e o r d e r i s a f f i r m e d . 
For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e o c c u p a t i o n a l d i s e a s e 
c l a i m , c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $4,000, t o be p a i d by 
SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD L. WHITE, Claimant 

WCB Case Nos. 89-02927 & 88-17477 
ORDER ON REVIEW 

G a t t i , e t a l . , Claimant A t t o r n e y s 
Roy W. M i l l e r ( S a i f ) , Defense A t t o r n e y 

T e r r a l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e G a l t o n ' s 
o r d e r t h a t : ( 1 ) s e t a s i d e i t s r e s p o n s i b i l i t y d e n i a l o f c l a i m a n t ' s upper back 
c o n d i t i o n on and a f t e r August 22, 1988; and (2) f a i l e d t o o r d e r EBI S e r v i c e s t o 
r e i m b u r s e SAIF f o r t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t a f t e r 
t h a t d a t e . EBI c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s "new i n 
j u r y " c l a i m f o r h i s upper back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y , r e s p o n s i b i l i t y , reimbursement, and e x t e n t o f unscheduled permanent 
p a r t i a l d i s a b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's "FINDINGS OF FACT", w i t h t h e e x c e p t i o n o f t h e l a s t 
s entence i n t h e t h i r d p a r a g r a p h on page 2, and w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t ' s upper and mid back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y immedi
a t e l y p r i o r t o t h e August 22, 1988 i n j u r y a t EBI's i n s u r e d . He s u s t a i n e d no 
permanent i m p a i r m e n t as a r e s u l t o f t h e March 3 1 , 1988 i n j u r y w i t h SAIF's 
i n s u r e d . 

C l a i m a n t f i l e d a c l a i m f o r t h e August 22, 1988 i n c i d e n t w i t h EBI's i n s u r e d 
on August 30, 1988. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t e x p e r i e n c e d no permanent l o s s o f e a r n i n g c a p a c i t y due t o t h e 
March 3 1 , 1988 compensable upper and mid back i n j u r y w i t h SAIF's i n s u r e d . 

C l a i m a n t ' s August 22, 1988 upper back i n j u r y a t EBI's i n s u r e d m a t e r i a l l y 
c o n t r i b u t e d t o h i s d i s a b i l i t y and need f o r m e d i c a l t r e a t m e n t . Moreover, t h e 
i n j u r y i n d e p e n d e n t l y c o n t r i b u t e d t o a worsening o f c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n . 

No ".307 o r d e r " i s s u e d p r i o r t o h e a r i n g because EBI d e n i e d c o m p e n s a b i l i t y . 
C l a i m a n t ' s e n t i t l e m e n t t o compensation was a t r i s k a t t h e h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

The R e f e r e e fo u n d c l a i m a n t ' s i n j u r y a t EBI's i n s u r e d compensable. We 
agre e , based on t h e f o l l o w i n g r e a s o n i n g . 

When c o m p e n s a b i l i t y and r e s p o n s i b i l i t y a r e b o t h a t i s s u e , as h e r e , t h e 
t h r e s h o l d i s s u e i s c o m p e n s a b i l i t y . R u n f t v. SAIF, 303 Or 493, 498-99 ( 1 9 8 7 ) ; 
E l i z a b e t h Coomer, 41 Van N a t t a 2300, 2302 (1 9 9 0 ) . C l a i m a n t b e a r s t h e b u rden o f 
p r o v i n g by a preponderance o f t h e evidence t h a t an i n d u s t r i a l i n j u r y m a t e r i a l l y 
c o n t r i b u t e d t o h i s d i s a b i l i t y o r need f o r m e d i c a l t r e a t m e n t . M i l b u r n v. 
Weyerhaeuser Co., 88 Or App 375, 378 (19 8 7 ) . 
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EBI contends t h a t c l a i m a n t ' s t e s t i m o n y and r e p o r t s t o d o c t o r s r e g a r d i n g 
h i s i n j u r y w i t h i t s i n s u r e d were n o t c r e d i b l e , and t h a t he t h u s had no i n j u r y 
when EBI was on t h e r i s k . The Referee made no c r e d i b i l i t y f i n d i n g . I n our de 
novo r e v i e w o f t h e e v i d e n c e , we f i n d t h a t , c o n t r a r y t o EBI's c o n t e n t i o n , t e s t i 
mony by c l a i m a n t ' s s u p e r v i s o r and p e r s o n n e l manager e s t a b l i s h e s t h a t c l a i m a n t 
h u r t h i s back on August 22, 1988 a f t e r he moved a heavy power washer w h i l e work
i n g f o r EBI's i n s u r e d , and t h a t he was g o i n g t o t h e d o c t o r . W i t h i n l i t t l e more 
t h a n an hour t h e emergency room p h y s i c i a n diagnosed a mid-back s t r a i n w i t h 
muscle t i g h t n e s s and decreased s p i n a l m o b i l i t y . She r e s t r i c t e d c l a i m a n t t o 
l i g h t d u t y work w i t h no l i f t i n g , b ending o r p u s h i n g and p r e s c r i b e d p h y s i c a l 
t h e r a p y and m e d i c a t i o n f o r p a i n . EBI p r o v i d e d no ev i d e n c e t h a t t h e i n j u r y d i d 
n o t o c c u r as r e p o r t e d o r t h a t t h e i n j u r y was n o t w o r k - r e l a t e d . A c c o r d i n g l y , we 
f i n d t h a t c l a i m a n t e x p e r i e n c e d a w o r k - r e l a t e d i n j u r y on August 22, 1988 w h i l e 
employed a t EBI's i n s u r e d t h a t m a t e r i a l l y c o n t r i b u t e d t o h i s need f o r m e d i c a l 
t r e a t m e n t . M i l b u r n , supra. 

R e s p o n s i b i l i t y 

The R e f e r e e found t h a t b o t h i n j u r i e s c o n t r i b u t e d t o . c l a i m a n t ' s need f o r 
m e d i c a l s e r v i c e s and temporary d i s a b i l i t y b e n e f i t s . A f t e r t a k i n g a d m i n i s t r a t i v e 
n o t i c e o f a ".307 o r d e r " i s s u e d by t h e Department i n a d i f f e r e n t case i n whic h 
t h e Compliance S e c t i o n a p p o r t i o n e d temporary d i s a b i l i t y payments between two 
i n s u r e r s , t h e Referee t h e n proceeded t o a p p o r t i o n c l a i m a n t ' s t e m p o r a r y d i s a b i l 
i t y payments i n t h i s case i n a l i k e manner. We d i s a g r e e w i t h t h e Referee's 
a n a l y s i s . 

A p p o r t i o n m e n t o f l i a b i l i t y f o r a c l a i m a n t ' s compensation between c a r r i e r s 
i s n o t p e r m i s s i b l e . Bracke v. Baza'r, 293 Or 239, 245 ( 1 9 8 2 ) ; I n k l e y v. F o r e s t 
F i b e r P r o d u c t s Corp., 288 Or 337, 342 ( 1 9 8 0 ) ; UAC v. Hacke, 101 Or App 598 
( 1 9 9 0 ) . I n s t e a d , r e s p o n s i b i l i t y f o r t h e e n t i r e a g g r e g a t e d i s a b i l i t y r e s t s w i t h 
t h e c a r r i e r r e s p o n s i b l e under a p p l i c a t i o n o f t h e " l a s t i n j u r i o u s exposure r u l e . " 
B racke v. Baza'r, supra. 

We now proceed t o r e s o l v e t h e r e s p o n s i b i l i t y d i s p u t e under t h a t r u l e . 
Where, as h e r e , t h e r e i s an accepted w o r k - r e l a t e d i n j u r y and t h e e v i d e n c e e s t a b 
l i s h e s t h a t a l a t e r i n c i d e n t w i t h a d i f f e r e n t employer i s a w o r k - r e l a t e d i n j u r y , 
t h e r e i s a r e b u t t a b l e p r e s u m p t i o n t h a t r e s p o n s i b i l i t y l i e s w i t h t h e employer/ 
i n s u r e r a t t h e t i m e o f t h e l a s t w o r k - r e l a t e d i n j u r y . B o i s e Cascade v. S t a r b u c k , 
296 Or 238, 244 ( 1 9 8 4 ) ; I n d u s t r i a l I n d e m n i t y v. Kearns, 70 Or App 583 ( 1 9 8 4 ) ; 
L i n d a L. Wise, 42 Van N a t t a 115, 116 (1990). Thus, t h e burden i s on EBI t o 
p r o v e t h a t t h e August 22, 1988 i n j u r y d i d n o t i n d e p e n d e n t l y c o n t r i b u t e , however 
s l i g h t l y , t o t h e w o r s e n i n g o f c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . L i n d a L. Wise, 
s u p r a . 

Dr. Harvey diagnosed c l a i m a n t ' s March 1988 i n j u r y as a t h o r a c i c s t r a i n . 
He r e l e a s e d c l a i m a n t t o work w i t h o u t r e s t r i c t i o n s on J u l y 19, 1988. (Ex. 53-4, 
6 8 ) . On August 30, 1988, t h e Ortho p a e d i c C o n s u l t a n t s o p i n e d t h a t , i f a bone 
scan was n e g a t i v e , t h e August 1988 a g g r a v a t i o n o f c l a i m a n t ' s p r e e x i s t i n g back 
c o n d i t i o n w o u ld be tem p o r a r y . Dr. Harvey s t a t e d t h a t c l a i m a n t s u f f e r e d an 
a g g r a v a t i o n o f h i s p r e e x i s t i n g t h o r a c i c s t r a i n w i t h o u t any m a t e r i a l w o r s e n i n g o f 
h i s c o n d i t i o n . (Ex. 8 9 ) . Dr. F i n s e t h , c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r t h e 
August 1988 i n j u r y , o p i n e d t h a t t h e August i n j u r y was a d e f i n i t e c o n t r i b u t i n g 
f a c t o r t o c l a i m a n t ' s c u r r e n t d i s a b i l i t y and r e s u l t e d i n a w o r s e n i n g o f t h i s 
o r i g i n a l mid-back problem. (Ex. 89 A - l ) . As o f October 1988 c l a i m a n t was s t i l l 
u n a b l e t o work and F i n s e t h p r e d i c t e d t h a t he would have permanent d i s a b i l i t y . 
(Ex. 89 A - 2 ) . 

When, as he r e , m e d i c a l evidence i s d i v i d e d , we give ' g r e a t e r w e i g h t t o t h e 
c o n c l u s i o n s o f c l a i m a n t ' s t r e a t i n g p h y s i c i a n , absent p e r s u a s i v e reasons n o t t o 
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do so. W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) . I n t h i s case, t h e C o n s u l 
t a n t s saw c l a i m a n t o n l y once i n c o n j u n c t i o n w i t h e v a l u a t i n g h i s c o n d i t i o n f o r 
c l o s u r e o f t h e SAIF c l a i m . Dr. Harvey saw him once p r i o r t o t e r m i n a t i n g h i s 
t r e a t m e n t . Dr. F i n s e t h , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , had t h e o p p o r t u n i t y t o 
see him a t f r e q u e n t i n t e r n a l s over t h e n e x t s e v e r a l months. She had a b e t t e r 
o p p o r t u n i t y t o e v a l u a t e c l a i m a n t ' s c o n d i t i o n t h a n Dr. Harvey o r t h e C o n s u l t a n t s , 
who examined him on a l i m i t e d b a s i s . A c c o r d i n g l y , we a c c e p t t h e o p i n i o n o f t h e 
t r e a t i n g p h y s i c i a n , Dr. F i n s e t h , and f i n d t h a t t h e employment a t EBI's i n s u r e d 
worsened h i s u n d e r l y i n g c o n d i t i o n . Consequently, EBI f a i l e d t o show by a p r e 
ponderance o f t h e e v i d e n c e t h a t t h e August 22, 1988 i n j u r y d i d n o t i n d e p e n d e n t l y 
c o n t r i b u t e t o c l a i m a n t ' s d i s a b i l i t y . A c c o r d i n g l y , EBI i s r e s p o n s i b l e f o r pay
ment o f c l a i m a n t ' s compensation from t h a t d a t e u n t i l c l a i m c l o s u r e . I n d u s t r i a l 
I n d e m n i t y v. Kearns, s u p r a ; L i n d a L. Wise, supra. 

E x t e n t o f D i s a b i l i t y 

A t h e a r i n g , c l a i m a n t c h a l l e n g e d t h e D e t e r m i n a t i o n Order e n t e r e d March 6, 
1989, t h a t c l o s e d t h e o r i g i n a l i n j u r y c l a i m w i t h SAIF w i t h an award o f 18 p e r 
c e n t (57.6 degrees) unscheduled permanent d i s a b i l i t y . SAIF c r o s s - r e q u e s t e d a 
r e d u c t i o n i n t h e award. I n a p p o r t i o n i n g r e s p o n s i b i l i t y between SAIF and EB I , 
t h e R e f e r e e r e s c i n d e d and s e t a s i d e t h a t D e t e r m i n a t i o n Order. I n v i e w o f o u r 
c o n c l u s i o n t h a t EBI i s s o l e l y r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n a f t e r t h e 
August 22, 1988 i n j u r y , we r e i n s t a t e t h e March d i s a b i l i t y f r o m t h e o r i g i n a l 
i n j u r y under t h e SAIF c l a i m . We r a t e d i s a b i l i t y as o f t h e t i m e j u s t p r i o r t o 
t h e August 22, 1988 i n j u r y w i t h EBI. See L a r r y K. Rose, 41 Van N a t t a 69, 72 
( 1 9 8 9 ) ; Mary V. S c h o l l , 38 Van N a t t a 1450, 1453 ( 1 9 8 6 ) . 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y f r o m t h e i n j u r y w i t h SAIF on 
J u l y 19, 1988, and t h e D e t e r m i n a t i o n Order i s s u e d on March 6, 1989, we a p p l y t h e 
v e r s i o n o f t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order. 
ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) ; OAR 438-10-010; former OAR 436-35-270 e t seq. I n 
e v a l u a t i n g t h e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y f o r c l a i m a n t ' s 
o r i g i n a l low back i n j u r y , we c o n s i d e r t h e impairment due t o t h e i n j u r y as r e 
f l e c t e d i n t h e m e d i c a l r e c o r d and any c r e d i b l e t e s t i m o n y a t t h e h e a r i n g , as mod
i f i e d by age, e d u c a t i o n and a d a p t a b i l i t y s e t f o r t h i n f o r m e r OAR 436-35-270 e t 
seq. Dr. Harvey r e p o r t e d t h a t c l a i m a n t had normal range o f m o t i o n i n t h e neck 
and s h o u l d e r s , w i t h no p a i n o r t e n d e r n e s s . He s t a t e d t h a t c l a i m a n t had no 
r e s i d u a l i m p a i r m e n t and r e l e a s e d him t o r e g u l a r work. We d e f e r t o Dr. Harvey's 
o p i n i o n and c o n c l u d e c l a i m a n t s u s t a i n e d no permanent im p a i r m e n t f r o m t h e i n j u r y 
w i t h SAIF. There s h a l l be no unscheduled permanent d i s a b i l i t y award i f t h e 
i n j u r y d i d n o t r e s u l t i n i m p a i r m e n t . Former OAR 436-35-280(1). C o n s e q u e n t l y , 
we r a t e c l a i m a n t ' s unscheduled permanent d i s a b i l i t y a t 0. 

Reimbursement 

A n t i c i p a t i n g our r e v e r s a l o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t 
a s i d e i t s r e s p o n s i b i l i t y d e n i a l , SAIF r e q u e s t s t h a t t h e Board o r d e r EBI t o r e i m 
b u r s e i t f o r t e m p o r a r y t o t a l d i s a b i l i t y payments made by SAIF t o c l a i m a n t f r o m 
September 28', 1988 t h r o u g h January 3 1 , 1989. However, our j u r i s d i c t i o n i s r e 
s t r i c t e d t o m a t t e r c o n c e r n i n g a c l a i m , which i s d e f i n e d as t h o s e m a t t e r s i n 
w h i c h a w o r k e r ' s r i g h t t o r e c e i v e compensation o r t h e amount t h e r e o f i s i n 
i s s u e . ORS 6 5 6 . 7 0 4 ( 3 ) ; ORS 656.726(2). Reimbursement d i s p u t e s between i n s u r e r s 
a r e n o t m a t t e r s c o n c e r n i n g a c l a i m . EBI Companies v. Kemper Group I n s . , 92 Or 
App 319 ( 1 9 8 8 ) . Reimbursement between c a r r i e r s i s a u t h o r i z e d by o r d e r f r o m t h e 
D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance, n o t t h i s Board. ORS 
6 5 6 . 3 0 7 ( 3 ) ; L i b e r t y N o r t h w e s t I n s u r a n c e Corp. v. SAIF, 99 Or App 729 ( 1 9 8 9 ) ; 
Roger F. Oman, 42 Van N a t t a 2121 (1990). 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g EBI's c o m p e n s a b i l i t y d e n i a l i s 
$200, t o be p a i d by EBI. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d and 
t h e f a c t t h a t c l a i m a n t ' s counsel's s e r v i c e s r e g a r d i n g t h e c o m p e n s a b i l i t y i s s u e 
were l i m i t e d t o r e v i e w i n g EBI's b r i e f on r e v i e w . 

ORDER 

The Referee's o r d e r d a t e d May 30, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d i n 
p a r t . That p o r t i o n o f t h e o r d e r t h a t r e s c i n d e d and s e t a s i d e t h e March 6, 1989 
D e t e r m i n a t i o n Order i s r e v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d , b u t 
m o d i f i e d . I n l i e u o f t h e D e t e r m i n a t i o n Order award o f 18 p e r c e n t (57.6 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y , c l a i m a n t i s awarded no uns c h e d u l e d permanent 
d i s a b i l i t y . The D e t e r m i n a t i o n Order award o f temp o r a r y t o t a l d i s a b i l i t y i s 
m o d i f i e d t o encompass o n l y t h e p e r i o d o f March 3 1 , 1988 t h r o u g h J u l y 19, 1988. 
That p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e t h e SAIF C o r p o r a t i o n ' s May 4, 
1989 r e s p o n s i b i l i t y d e n i a l i s r e v e r s e d and t h e d e n i a l i s r e i n s t a t e d and u p h e l d . 
The $950 a t t o r n e y f e e assessed t o SAIF i s r e v e r s e d . The c l a i m i s remanded t o 
EBI S e r v i c e s t o be processed a c c o r d i n g t o law. That p o r t i o n o f t h e o r d e r s e t 
f o r t h as "HEARING ORDER DESIGNATING PAYING AGENT" i s r e v e r s e d . The remainder o f 
t h e o r d e r i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded 
$200, t o be p a i d by EBI. 

March 13, 1991 : C i t e as 43 Van N a t t a 515 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ALENE M. ALLEN, Claimant 
WCB Case No. 89-10499 

ORDER ON REVIEW 
Tooze, e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee 
H a r r i ' s o r d e r t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m 
f o r h e r c u r r e n t c e r v i c a l c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We 
a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e e x c e p t i o n o f t h e 
Ref e r e e ' s f i n d i n g t h a t c l a i m a n t f i l e d her o c c u p a t i o n a l d i s e a s e c l a i m on December 
30, 1987. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions and O p i n i o n , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 

I n c o n c l u d i n g t h a t c l a i m a n t ' s c e r v i c a l c o n d i t i o n was compensable, t h e 
Ref e r e e a p p l i e d t h e o c c u p a t i o n a l d i s e a s e law t h a t became e f f e c t i v e J a nuary 1, 
1988. See f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) ; Donna E. Aschbacher, 41 Van N a t t a 1242 
( 1 9 8 9 ) ; C a r o l e J. Damm, 42 Van N a t t a 225 (19 9 0 ) . C l a i m a n t ' s burden under t h a t 
law i s t o p r o v e t h a t her work exposure was a m a t e r i a l cause o f e i t h e r i n c r e a s e d 
symptoms o r a wo r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . 
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A l t h o u g h c l a i m a n t s i g n e d her 801 form on December 30, 1987, t h e r e i s no 
ev i d e n c e t h a t t h e f o r m was f i l e d w i t h t h e employer on t h a t d a t e . Because we a r e 
un a b l e t o a s c e r t a i n whether c l a i m a n t ' s c l a i m was f i l e d i n 1987 o r 1988, we con
s i d e r w hether t h e c e r v i c a l c o n d i t i o n c l a i m would have been compensable under t h e 
law i n e f f e c t i n 1987. I n o r d e r t o e s t a b l i s h c o m p e n s a b i l i t y under t h e pre-1988 
law, c l a i m a n t must p r o v e t h a t her work exposure was t h e major c o n t r i b u t i n g cause 
o f t h e o n s e t , o r p a t h o l o g i c a l w o r s e n i n g , o f her c e r v i c a l c o n d i t i o n . W e l l e r v. 
Union C a r b i d e Corp.. 288 Or 27, 35 (1 9 7 9 ) ; D e t h l e f s v. H y s t e r Co., 295 Or 298, 
310 ( 1 9 8 3 ) . 

On August 23, 1989, Dr. Nash, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e p o r t e d 
t h a t , i n h i s o p i n i o n , " t h e c e r v i c a l n e u r o r a d i c u l o p a t h y a t C6-C7, p r i m a r i l y on 
t h e r i g h t has been s i g n i f i c a n t l y worsened and has produced s t r u c t u r a l changes 
w i t h i n t h e ne r v e a t C6-7 i n c i d e n t t o t h e work e f f o r t s r e p e t i t i v e l y o v e r a p e r i o d 
o f 22 y e a r s o f c h e c k i n g . " Dr. Nash a l s o r e p o r t e d t h a t , " t h e p a t i e n t ' s work was 
t h e m ajor c o n t r i b u t i n g cause o f t h i s p a t i e n t ' s c o n d i t i o n and may i n d e e d has 
( s i c ) r e s u l t e d i n p a t h o l o g i c a l changes i n t h e nerve as ev i d e n c e d by n e u r o l o g i c 
e x a m i n a t i o n . " 

I n a December 1, 1989 l e t t e r , Dr. Nash w r o t e t h a t c l a i m a n t had been as
s i g n e d work t h a t r e q u i r e d " n e a r - s u s t a i n e d c e r v i c a l m o t i o n . . . . " Dr. Nash o p i n e d 
t h a t "such r e p e t i t i v e e f f o r t s over a p e r i o d o f t i m e , w i t h t h e changes as n o t e d 
i n t h e c e r v i c a l s p i n e b e i n g a p p a r e n t , would make symptomatic t h e c e r v i c a l d i s c 
changes t h a t w i t h o u t her work e f f o r t would be asymptomatic." He c o n c l u d e d t h a t , 
" ( t ) h e b a s i s f o r t h i s would be s t r u c t u r a l changes i n t h e c e r v i c a l s p i n e . . . . " 

We c o n c l u d e t h a t c l a i m a n t ' s work a c t i v i t y was t h e major c o n t r i b u t i n g cause 
o f t h e w o r s e n i n g o f her u n d e r l y i n g c e r v i c a l c o n d i t i o n . A c c o r d i n g l y , even i f h er 
c l a i m i s s u b j e c t t o t h e law i n e f f e c t i n 1987, c l a i m a n t has e s t a b l i s h e d t h e com
p e n s a b i l i t y o f h e r c e r v i c a l c o n d i t i o n . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $850, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted (as r e p r e s e n t e d by c l a i m 
a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e and t h e v a l u e o f t h e 
i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d February 1, 1990, as r e c o n s i d e r e d March 27, 
1990, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s c o u n s e l i s awarded a 
r e a s o n a b l e assessed f e e o f $850, payable by t h e s e l f - i n s u r e d employer. 

March 13. 1991 C i t e as 43 Van N a t t a 516 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHRISTOPHER J . ANDERSON, Claimant 

WCB Case No. 89-20011 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee B e n n e t t ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t i n excess 
o f t h e a d m i n i s t r a t i v e g u i d e l i n e s ; and (2) assessed an a t t o r n e y f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s i n o b t a i n i n g acceptance o f h i s lumbar c l a i m . On 
r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s and a t t o r n e y f e e s . We r e v e r s e . 
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FINDINGS OF FACT 
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On J u l y 18, 1989, c l a i m a n t was i n j u r e d when he f e l l o f f o f a t a b l e a t 
work. As a r e s u l t o f t h e a c c i d e n t , c l a i m a n t s u s t a i n e d i n j u r i e s t o h i s r i g h t 
knee, low back, mid-back and neck. On August 22, 1989, t h e i n s u r e r a c c e p t e d 
c l a i m a n t ' s r i g h t knee and c e r v i c a l c o n d i t i o n s . 

F o l l o w i n g t h e J u l y 18 a c c i d e n t , c l a i m a n t sought t r e a t m e n t f r o m Dr. 
G r a f f e o , D.C. C l a i m a n t t r e a t e d w i t h Dr. G r a f f e o on t h e f o l l o w i n g s c h e d u l e : 9 
t i m e s i n J u l y , 17 i n August, 14 i n September, 10 i n October, 8 i n November, 11 
i n December, 8 i n January and 3 t i m e s i n February. 

An MRI scan t a k e n September 12, 1989, showed normal f i n d i n g s . C l a i m a n t 
was r e l e a s e d t o l i g h t d u t y work on September 29, 1989. 

On October 16, 1989, t h e i n s u r e r d e n i e d c l a i m a n t ' s c h i r o p r a c t i c t r e a t m e n t s 
i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s . 

The i n s u r e r never f o r m a l l y d e n i e d c l a i m a n t ' s lumbar i n j u r y c l a i m . On 
Octo b e r 6, 1989, c l a i m a n t ' s counsel f i l e d a r e q u e s t f o r h e a r i n g on t h e "de 
f a c t o " d e n i a l o f lumbar and t h o r a c i c i n j u r i e s . One month p r i o r t o t h e h e a r i n g , 
t h e i n s u r e r o r a l l y a ccepted t h e lumbar c l a i m . 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l s e r v i c e s 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l t r e a t m e n t r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r 
r e l i e f o f p a i n . ORS 656.245(1); Wetzel v. Goodwin Bros., 50 Or App 101 (19 8 1 ) . 
For example, c h i r o p r a c t i c t r e a t m e n t , on an as-needed b a s i s , i s compensable where 
i t i s ne c e s s a r y t o r e l i e v e severe p a i n and p e r m i t c l a i m a n t t o work. West v. 
"SAIF, 74 Or App 317, 320-21 (1 9 8 5 ) . 

I n t h e p r e s e n t case, t h e Referee r e l i e d upon c l a i m a n t ' s t e s t i m o n y and t h e 
o p i n i o n o f Dr. G r a f f e o , c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . The Re f e r e e concl u d e d 
t h a t c h i r o p r a c t i c c a r e i n excess o f t h e g u i d e l i n e s was r e a s o n a b l e and necessary. 

The i n s u r e r argues t h a t Dr. G r a f f e o ' s t r e a t m e n t o f f e r s , a t b e s t , t e m p o r a r y 
r e l i e f on a p a l l i a t i v e b a s i s . The i n s u r e r contends t h a t , a l t h o u g h he had r e 
c e i v e d f r e q u e n t t r e a t m e n t s from Dr. G r a f f e o f o r over two months on September 29, 
c l a i m a n t i n d i c a t e d t h a t he was o n l y 7 p e r c e n t b e t t e r . A t t h e h e a r i n g i n Febru
a r y 1990, c l a i m a n t t e s t i f i e d t h a t he had r e c e n t l y gone o f f work because h i s 
symptoms became a g g r a v a t e d when he c l i m b e d over and around d e b r i s a t work. 

I n September 1989, t h e O r t h o p a e d i c C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t ' s 
MR I scan was normal. The C o n s u l t a n t s f e l t t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y and c o u l d r e t u r n t o h i s p r e v i o u s o c c u p a t i o n w i t h o u t l i m i t a t i o n s . They 
recommended no f u r t h e r m e d i c a l o r c h i r o p r a c t i c t r e a t m e n t . 

I n September 1989, Dr. G r a f f e o r e f e r r e d c l a i m a n t t o Dr. Ra d e c k i , M.D. Dr. 
Radec k i r e p o r t e d t h a t x - r a y s and an MR I scan were b o t h n o r m a l . He recommended a 
home e x e r c i s e and s t r e t c h i n g program f o r c l a i m a n t . I n a d d i t i o n , Dr. Radecki 
r e p o r t e d t o Dr. G r a f f e o t h a t c l a i m a n t d i d n o t r e q u i r e s u r g e r y and c o n s e r v a t i v e 
t h e r a p y such as " t h e r a p e u t i c m o d a l i t i e s , h e a t , u l t r a s o u n d , e t c . , " w h i c h would 
most l i k e l y make no d i f f e r e n c e i n h i s o v e r a l l improvement. 

I n November 1989, Dr. Z i v i n r e p o r t e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n 
a r y w i t h no imp a i r m e n t from h i s i n j u r y . Dr. Z i v i n found o n l y " v e r y m i n or 
r e s t r i c t i o n s o f m o b i l i t y and p a i n " and r e p o r t e d t h a t MRI s t u d i e s were normal. 
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He c o n c l u d e d t h a t c l a i m a n t was n o t i n need o f ongoing c h i r o p r a c t i c t r e a t m e n t and 
t h e number o f t r e a t m e n t s he had a l r e a d y undergone was e x c e s s i v e . 

A l t h o u g h Dr. G r a f f e o has op i n e d t h a t c l a i m a n t ' s t r e a t m e n t s a r e r e a s o n a b l e 
and n e c e s s a r y , we a r e n o t persuaded by h i s o p i n i o n . I n h i s J u l y 19, 1989 "f o r m " 
l e t t e r , Dr. G r a f f e o i n d i c a t e s t h a t o b j e c t i v e f i n d i n g s s u b s t a n t i a t e t h e p a t i e n t ' s 
s u b j e c t i v e c o m p l a i n t s and s p e c i f i c t r e a t m e n t s ( i . e . , a d j u s t m e n t s , u l t r a s o u n d , 
e t c . ) a r e recommended. Dr. G r a f f e o a l s o r e p o r t s t h a t i t has been d e t e r m i n e d 
t h a t , based upon t h e s u b j e c t i v e c o m p l a i n t s and t h e o b j e c t i v e f i n d i n g s , c l a i m a n t 
s h o u l d r e c e i v e t r e a t m e n t i n excess o f t h e g u i d e l i n e s . 

A t h e a r i n g , Dr. G r a f f e o t e s t i f i e d t h a t he used a form l e t t e r because a l l 
o f t h e p a t i e n t s he t r e a t s have o b j e c t i v e f i n d i n g s t h a t s u b s t a n t i a t e t h e i r sub
j e c t i v e c o m p l a i n t s . Dr. G r a f f e o s t a t e d t h a t , depending on t h e c o n d i t i o n , a l l 
w o r k e r s w o u l d r e q u i r e t h e s p e c i f i c t r e a t m e n t s recommended i n t h e f o r m l e t t e r . 
He a l s o t e s t i f i e d t h a t t h e v a s t m a j o r i t y o f workers he saw r e q u i r e d t r e a t m e n t i n 
excess o f t h e g u i d e l i n e s . 

Because Dr. G r a f f e o ' s r e p o r t i s s i m p l y a form l e t t e r t h a t r o u t i n e l y r e 
p o r t s a r e q u i r e m e n t f o r t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e , we 
do n o t f i n d h i s o p i n i o n t o be p e r s u a s i v e . We r e l y i n s t e a d upon t h e w e l l -
reasoned r e p o r t s o f Dr. Z i v i n , t h e O r t h o p a e d i c C o n s u l t a n t s and Dr. R a d e c k i . 
Based upon t h e m e d i c a l r e p o r t s , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t he i s e n t i t l e d t o t r e a t m e n t i n excess o f t h e g u i d e l i n e s . 

A t t o r n e y Fees 
/ 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s c o u n s e l was e n t i t l e d t o an assessed 
a t t o r n e y f e e o f $1,000 f o r h i s e f f o r t s i n o b t a i n i n g acceptance o f c l a i m a n t ' s 
lumbar c l a i m . We d i s a g r e e . 

Here, t h e R eferee d i d n o t address t h e m e r i t s o f c l a i m a n t ' s lumbar c l a i m , 
nor d i d he o r d e r t h e c l a i m accepted. B e f o r e an a t t o r n e y f e e may be assessed, 
c l a i m a n t must f i n a l l y p r e v a i l i n a h e a r i n g b e f o r e a Referee . See ORS 
65 6 . 3 8 6 ( 1 ) ; Duane L." Jones, 42 Van N a t t a 875 (1 9 9 0 ) . I n t h e p r e s e n t case, we 
ar e u n a b l e t o c o n c l u d e t h a t c l a i m a n t f i n a l l y p r e v a i l e d i n a h e a r i n g b e f o r e a 
Ref e r e e . A c c o r d i n g l y , we r e v e r s e t h e Referee's award o f an assessed a t t o r n e y 
f e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 2, 1990 i s r e v e r s e d . The i n s u r e r ' s d e n i a l 
i s r e i n s t a t e d and u p h e l d w i t h r e g a r d t o t r e a t m e n t i n excess o f two t i m e s p e r 
month t h r o u g h t h e d a t e o f h e a r i n g . The Referee's award o f a $1,000 a t t o r n e y f e e 
f o r c l a i m a n t ' s c o u n s e l ' s p r e h e a r i n g s e r v i c e s i n o b t a i n i n g acceptance o f t h e 
lumbar c l a i m i s r e v e r s e d . The Referee's assessed a t t o r n e y f e e award o f $2,100 
f o r s e r v i c e s a t h e a r i n g i s a l s o r e v e r s e d . 

March 13, 1991 C i t e as 43 Van N a t t a 518 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GERALDINE M. BRADSHAW-COE, Claimant 

WCB Case No. 88-20559 
ORDER ON REVIEW 

Rasmussen & Henry, Claimant A t t o r n e y s 
Acker, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r w h i c h u n h e l d L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n ' s d e n i a l , on b e h a l f o f Mohawk r e s t a u r a n t , o f h e r 
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o c c u p a t i o n a l d i s e a s e c l a i m f o r a s h o u l d e r c o n d i t i o n . I n i t s b r i e f , L i b e r t y con
t e n d s t h a t t h e R eferee e r r e d i n d e n y i n g i t s m o t i o n t o d i s m i s s t h e h e a r i n g r e 
q u e s t . On r e v i e w , t h e i s s u e s a r e d i s m i s s a l and r e s p o n s i b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
D i s m i s s a l 

The employer, Mohawk R e s t a u r a n t , f i l e d a m o t i o n t o d i s m i s s c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g on a d e n i a l o f her i n j u r y c l a i m because her c l a i m had been 
a c c e p t e d by her fo r m e r employer, Columbia Plywood, as an a g g r a v a t i o n o f a p r e v i 
o u s l y a c c e p t e d c l a i m . 

We n o t e t h a t by p r o c e e d i n g t o h e a r i n g under a "new i n j u r y / o c c u p a t i o n a l 
d i s e a s e " t h e o r y , a new f i v e - y e a r p e r i o d o f a g g r a v a t i o n r i g h t s , ORS 
6 5 6 . 2 7 3 ( 4 ) ( a ) , would accrue i f c l a i m a n t were s u c c e s s f u l . There was a l s o t h e 
p o t e n t i a l t h a t a g r e a t e r temporary d i s a b i l i t y r a t e c o u l d be a t i s s u e . Thus, 
c l a i m a n t had b e n e f i t s a t s t a k e and was, t h e r e f o r e , e n t i t l e d t o p r o v e t h a t 
Columbia Plywood was wrong i n a c c e p t i n g t h e a g g r a v a t i o n c l a i m , and t h a t , i n 
r e a l i t y , c l a i m a n t had s u s t a i n e d a new i n j u r y / o c c u p a t i o n a l d i s e a s e f o r w h i c h 
Mohawk was r e s p o n s i b l e . A c c o r d i n g l y , c l a i m a n t was n o t p r o c e d u r a l l y b a r r e d from 
l i t i g a t i n g h er r e q u e s t f o r h e a r i n g a s s e r t i n g a "new i n j u r y / o c c u p a t i o n a l d i s e a s e " 
c l a i m . Jon F. W i l s o n , 42 Van N a t t a 2595 (1 9 9 0 ) ; see Karen L. N i c k o l s , 41 Van 
N a t t a 2414 ( 1 9 8 9 ) . 

Re spon s i b i 1 i t v 

The R e feree found t h a t , under former ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) , c l a i m a n t need o n l y 
e s t a b l i s h t h a t her work a c t i v i t i e s were a m a t e r i a l c o n t r i b u t i n g cause o f her 
c o n d i t i o n o r a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . A d d i t i o n a l l y , he found 
t h a t t h e s t a t u t e d i d n o t change t h e a p p l i c a t i o n o f t h e r u l e i n W e l l e r v. Union 
C a r b i d e Corp., 288 Or 27, (197 9 ) , r e q u i r i n g t h a t c l a i m a n t p r o v e t h a t h er under
l y i n g c o n d i t i o n was worsened. He t h e n found t h a t c l a i m a n t had n o t met her b u r 
den o f p r o v i n g t h a t h er u n d e r l y i n g c o n d i t i o n had worsened. We agree w i t h t h e 
Re f e r e e ' s c o n c l u s i o n t h a t Mohawk i s n o t r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n as 
a "new i n j u r y , " we do so based upon t h e f o l l o w i n g r e a s o n i n g . 

Subsequent t o t h e Referee's o r d e r and t h e s u b m i s s i o n o f c l a i m a n t ' s b r i e f i n 
case, t h e Board i s s u e d Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) , w h i c h h e l d 1 
i n o r d e r t o e s t a b l i s h a compensable o c c u p a t i o n a l d i s e a s e , c l a i m a n t need o n l y prov< 
t h a t h e r work exposure was a m a t e r i a l c o n t r i b u t i n g cause o f e i t h e r i n c r e a s e d sympl 
o r a w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g 
d i s a b i l i t y . C l a i m a n t contends t h a t she has met her burden under t h a t s t a n d a r d 

However, t h i s case i n v o l v e s an accepted compensable i n j u r y f o l l o w e d by an 
i n c r e a s e i n d i s a b i l i t y d u r i n g employment w i t h a l a t e r e m p l o y e r / i n s u r e r . I n such 
a case, r e s p o n s i b i l i t y i s f i x e d w i t h t h e e m p l o y e r / i n s u r e r w h i c h a c c e p t e d t h e 
c l a i m . I n o r d e r f o r r e s p o n s i b i l i t y t o s h i f t , i t must be e s t a b l i s h e d t h a t a l a t e r 
employment i n d e p e n d e n t l y c o n t r i b u t e d t o a p a t h o l o g i c a l w o r s e n i n g o f t h e accepted 
c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co. , 89 Or App 461 ( 1 9 8 8 ) ; Crowe v. 
Jeld-Wen, 77 Or App 81 (1 9 8 5 ) ; see Hensel Phelps v. M i r i c h , 81 Or App 290 (1986). 
A c c o r d i n g l y , i n a case such as t h i s one, where c o m p e n s a b i l i t y o f t h e c l a i m e d con
d i t i o n i s n o t a t i s s u e , and o n l y r e s p o n s i b i l i t y f o r a new o c c u p a t i o n a l d i s e a s e as 
opposed t o a g g r a v a t i o n o f a p r i o r i n j u r y i s i n d i s p u t e , c l a i m a n t o r t h e e a r l i e r 
employer must p r o v e , by a preponderance o f t h e e v i d e n c e , t h a t c l a i m a n t ' s work 
a c t i v i t i e s w i t h t h e l a t e r employer i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
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her u n d e r l y i n g c o n d i t i o n . See C h r i s t i n e Y. Zorn, 43 Van N a t t a 237 ( 1 9 9 1 ) . P r o o f 
o f a symptomatic w o r s e n i n g o n l y i s n o t s u f f i c i e n t t o s h i f t r e s p o n s i b i l i t y t o t h e 
l a t e r employer. D a v i d L. C i s n e r o s , 43 Van N a t t a 240 (1 9 9 1 ) . 

C o n s i d e r i n g t h e abovementioned d i s t i n c t i o n , we conclu d e t h a t c l a i m a n t ' s 
work a c t i v i t i e s a t Mohawk have n o t i n d e p e n d e n t l y c o n t r i b u t e d t o a w o r s e n i n g o f 
c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n . Claimant s u f f e r e d an a g g r a v a t i o n f o r w h i c h 
Columbia Plywood has acce p t e d r e s p o n s i b i l i t y . He has n o t pro v e n t h a t he s u f f e r e d 
a new o c c u p a t i o n a l d i s e a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1989 i s a f f i r m e d . 

March 13, 1991 \ C i t e as 43 Van N a t t a 520 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JUEL L. FADNESS, Claimant 
WCB Case No. 89-10074 

ORDER ON REVIEW 
Goldberg & Mechanic, Claimant A t t o r n e y s 

Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r w h i c h : ( 1 ) d e c l i n e d 
t o g r a n t permanent t o t a l d i s a b i l i t y ; and (2) i n c r e a s e d h i s u n s c h e d u l e d permanent 
d i s a b i l i t y award f o r h i s low back c o n d i t i o n from 44 p e r c e n t (140.8 d e g r e e s ) , as 
awarded by D e t e r m i n a t i o n Order, t o 75 p e r c e n t (240 d e g r e e s ) . The s e l f - i n s u r e d 
employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e Referee's o r d e r t h a t i n 
c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award. On r e v i e w , t h e i s s u e 
i s e x t e n t o f unscheduled permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s 
a b i l i t y . We a f f i r m i n p a r t and mo d i f y i n p a r t . 

FINDINGS OF FACT 

W i t h t h e e x c e p t i o n o f t h e l a s t p aragraph, we adopt t h e R e f e r e e ' s " F i n d i n g s 
o f F a c t " w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n and c l a r i f i c a t i o n . 

C l a i m a n t r e t u r n e d t o work f o l l o w i n g h i s 1984 s u r g e r y . He h a d , d i f f i c u l t y 
p e r f o r m i n g h i s j o b as a mechanic. Because o f h i s back problems, and a t t h e 
s u g g e s t i o n o f co - w o r k e r s , c l a i m a n t t o o k e a r l y r e t i r e m e n t a t a reduc e d b e n e f i t 
l e v e l i n A p r i l 1985. 

C l a i m a n t r e p o r t e d t o h i s t r e a t i n g p h y s i c i a n , Dr. H i l l , M.D., i n August 
1988, t h a t he has c o n t i n u e d t o have back d i s c o m f o r t s i n c e t h e 1984 s u r g e r y and 
h i s d i s c o m f o r t has g o t t e n s t e a d i l y worse i n t h e l a s t few months. (Ex. 2 8 - 1 ) . 
I n August 1988, Dr. H i l l r e p o r t e d t h a t c l a i m a n t had " l i m i t e d range o f m o t i o n on 
f l e x i o n and e x t e n s i o n . " (Ex. 2 8 - 1 ) . I n September 1988, c l a i m a n t underwent t h e 
second L4-5 laminectomy and diske c t o m y s i n c e t h e 1983 i n j u r y . (Ex. 36) . 

C l a i m a n t was examined i n November 1988, February 1989 and J u l y 1989 by t h e 
O r t h o p a e d i c C o n s u l t a n t s . (Exs. 40, 42 & 4 6 ) . Dr. Brown, n e u r o l o g i s t , was t h e 
e x a m i n i n g p h y s i c i a n o f s i g n a t u r e on a l l t h r e e C o n s u l t a n t s ' r e p o r t s . S u r v e i l 
l a n c e f i l m s t a k e n o f c l a i m a n t i n August and September 1989 were shown t o Dr. 
Brown d u r i n g h i s October 2, 1989 d e p o s i t i o n . (Ex. 52-5). C l a i m a n t t o l d Dr. 
Brown, on J u l y 28, t h a t he c o u l d no l o n g e r work on h i s c a r s because o f h i s p a i n . 
(Ex. 46-2; Ex. 52-6 & 7 ) . The s u r v e i l l a n c e f i l m s show c l a i m a n t w o r k i n g on h i s 
c a r s i n c l u d i n g c l i m b i n g under t h e c a r . (Exs. 49 & 50; T r . 205-206). D u r i n g t h e 
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J u l y 1989 C o n s u l t a n t s ' e x a m i n a t i o n , c l a i m a n t l i m p e d on h i s l e f t l e g . (Exs. 46-
3, 5 2 - 7 ) . C l a i m a n t d i d n o t l i m p i n t h e s u r v e i l l a n c e f i l m made i n August and 
September 1989. (Exs. 49 & 50; 52-7). D u r i n g h i s d e p o s i t i o n , Dr. Brown n o t e d 
t h a t c l a i m a n t d i d n o t l i m p i n t h e s u r v e i l l a n c e f i l m s . (Ex. 5 2 - 7 ) . Dr. Brown 
t e s t i f i e d t h a t c l a i m a n t e x h i b i t e d more m o b i l i t y i n t h e s u r v e i l l a n c e f i l m s t h a n 
he had i n t h e J u l y 28, 1989 e x a m i n a t i o n and had c l a i m a n t moved d u r i n g t h e exami
n a t i o n as he d i d i n t h e f i l m s , t h e measured l i m i t a t i o n s on range o f m o t i o n would 
have been l e s s . (Ex. 52-6, 52-10). 

On October 2 1 , 1988, Dr. H i l l , neurosurgeon, c l a i m a n t ' s t r e a t i n g p h y s i 
c i a n , f o u n d c l a i m a n t ' s c o n d i t i o n " s t a b l e " and recommended c l a i m c l o s u r e . (Ex. 
3 8 ) . On August 29, 1989, Dr. Brown r e l e a s e d c l a i m a n t t o work i n a f i l e c l e r k 
p o s i t i o n o f f e r e d t o c l a i m a n t by t h e s e l f - i n s u r e d employer. (Exs. 47 & 4 8 ) . The 
"work o f f e r " was h o t se n t t o c l a i m a n t by c e r t i f i e d m a i l w i t h r e t u r n r e c e i p t 
r e q u e s t e d n or d e l i v e r e d i n person. (See Ex. 4 7 ) . A t t h e t i m e o f t h e h e a r i n g , 
c l a i m a n t had n o t accepted t h e m o d i f i e d j o b o f f e r . ( T r . 146). 

C l a i m a n t was a t r u c k mechanic a t t h e t i m e o f i n j u r y . 

C l a i m a n t i s n o t a c r e d i b l e w i t n e s s based on t h e substance o f h i s t e s t i 
mony . 

CONCLUSIONS OF LAW AND OPINION 
C r e d i b i l i t y 

The R e feree made no express c r e d i b i l i t y f i n d i n g . We a r e as cap a b l e as t h e 
R e f e r e e a t a s s e s s i n g c r e d i b i l i t y when we do so based on t h e s u b s tance o f a w i t 
ness' t e s t i m o n y . Davies v. Hanel Lumber Co., 67 Or App 35 ( 1 9 8 4 ) . C l a i m a n t t o l d 
t h e e x a m i n i n g p h y s i c i a n s a t t h e O r t h o p a e d i c C o n s u l t a n t s i n J u l y 1989, t h a t he 
c o u l d no l o n g e r work on h i s c a r s due t o h i s p a i n and d i s c o m f o r t f r o m h i s back 
c o n d i t i o n and s u r g e r i e s . A d d i t i o n a l l y , c l a i m a n t l i m p e d d u r i n g t h e e x a m i n a t i o n 
and p a i n f u l l y e xpressed i n a b i l i t y t o make c e r t a i n movements d u r i n g t h e range o f 
m o t i o n e x a m i n a t i o n . Yet, one month l a t e r , s u r v e i l l a n c e f i l m s show t h a t c l a i m a n t 
can work on h i s c a r , can c l i m b under h i s c a r and walks w i t h o u t a l i m p . A c cord
i n g l y , we c o n c l u d e t h a t t h e s u r v e i l l a n c e f i l m s impeach c l a i m a n t and t h a t c l a i m 
a n t ' s s t a t e m e n t s r e g a r d i n g t h e e x t e n t o f h i s p a i n and d i s a b i l i t y , whether made t o 
p h y s i c i a n s i n January o r J u l y o r a t t h e October 1989 h e a r i n g , a r e n o t c r e d i b l e 
and n o t t o be c o n s i d e r e d i n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

Permanent T o t a l D i s a b i l i t y 

The R e f e r e e concluded t h a t c l a i m a n t i s n o t pe r m a n e n t l y t o t a l l y d i s a b l e d . 
Upon o u r de novo r e v i e w o f t h e e v i d e n c e , i n p a r t i c u l a r t h e s u r v e i l l a n c e f i l m s 
and Dr. Brown's o p i n i o n t h a t c l a i m a n t i s p h y s i c a l l y c apable '-'of p e r f o r m i n g some 
work a c t i v i t y , we concur w i t h t h e Referee t h a t c l a i m a n t has n o t c a r r i e d h i s 
b u r den t o p r o v e t h a t he i s permanently t o t a l l y d i s a b l e d . 

C l a i m a n t argues t h a t he i s permanently t o t a l l y d i s a b l e d under t h e "odd-
l o t " d o c t r i n e , because he i s w i l l i n g t o r e - e n t e r t h e work f o r c e b u t i s p r e c l u d e d 
f r o m d o i n g so because i t would be f u t i l e c o n s i d e r i n g h i s poor e d u c a t i o n , age and 
poor a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r . To s u p p o r t h i s argument, c l a i m a n t 
r e f e r s t o t h e t e s t i m o n y o f Dr. R o l l i n s , Ph.D., ' r e h a b i l i t a t i o n . The r e c o r d i n d i 
c a t e s t h a t Dr. R o l l i n s i n t e r v i e w e d c l a i m a n t i n June 1989 and r e v i e w e d c l a i m a n t ' s 
m e d i c a l f i l e . Dr. R o l l i n s expressed h i s o p i n i o n o f c l a i m a n t ' s p h y s i c a l c o n d i 
t i o n r e l y i n g on h i s own o b s e r v a t i o n s and on Dr. Brown's r e p o r t s c r e a t e d p r i o r t o 
Dr. Brown's v i e w i n g t h e s u r v e i l l a n c e f i l m s . Because Dr. R o l l i n s i s a r e h a b i l i 
t a t i o n e x p e r t b u t has n o t been shown t o have.medical e x p e r t i s e , h i s assessment 
o f c l a i m a n t ' s p h y s i c a l impairment i s n o t p e r s u a s i v e . 
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Dr. R o l l i n s t e s t i f i e d t h a t c l a i m a n t can n o t r e t u r n t o h i s work a c t i v i t y a t 
t h e t i m e o f h i s r e t i r e m e n t i n 1985. Dr. R o l l i n s a l s o t e s t i f i e d t h a t he does n o t 
know " i f c l a i m a n t c o u l d p e r f o r m any o t h e r j o b . However, Dr. R o l l i n s does n o t 
t h i n k i t w o u l d be f u t i l e f o r c l a i m a n t t o t r y t h e work a c t i v i t i e s d e s c r i b e d i n 
t h e e x i s t i n g , m o d i f i e d work o f f e r e d by t h e employer. ( T r . 89, 9 3 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t Dr. R o l l i n s does n o t advance c l a i m a n t ' s 
argument and t h a t c l a i m a n t has n o t shown t h a t he i s p e r m a n e n t l y t o t a l l y d i s a b l e d 
under t h e o d d - l o t d o c t r i n e . 

Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f r o m 44 p e r c e n t t o 75 p e r c e n t . The s e l f - i n s u r e d employer c r o s s - r e q u e s t s r e v i e w , 
a s k i n g f o r a r e d u c t i o n t o 60 p e r c e n t . Because t h e p a r t i e s d i s p u t e a l l v a l u e s 
under t h e " s t a n d a r d s " c a l c u l a t i o n s o t h e r t h a n t h e v a l u e s f o r age and f o r m a l edu
c a t i o n , we r a t e c l a i m a n t ' s permanent d i s a b i l i t y de novo. 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010(1). 

Because c l a i m a n t ' s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 26, 
1989, t h e " s t a n d a r d s " e f f e c t i v e a t t h a t t i m e a r e used i n r a t i n g c l a i m a n t ' s 
p e r m a n e n t : d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-270 
t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s unscheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impa i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 66 y e a r s i s 1. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 6 years o f f o r m a l e d u c a t i o n i s 1. 
Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r p u r p o s e s , 
permanent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f h e a r 
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , 7, was as a 
t r u c k mechanic (DOT # 620-281-000). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r s k i l l s 
i s 1. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
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p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y - l e v e l p o s i t i o n . L a r r y L. McDouqal. 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence as a t r u c k mechanic and t h e 
a p p r o p r i a t e v a l u e f o r t r a i n i n g i s 0. Former OAR 436-35-300(5). 

The t o t a l v a l u e f o r c l a i m a n t ' s age, e d u c a t i o n and t r a i n i n g , i s 3. 

A d a p t a b i l i t y 

Under f o r m e r OAR 436-35-310, a d a p t a b i l i t y v a l u e s range f r o m 0 t o 10. No 
a d a p t a b i l i t y v a l u e i s g i v e n f o r a c l a i m a n t who has r e t u r n e d t o h i s u s u a l and 
c ustomary work o r a c c e p t e d a work o f f e r f o r u s u a l and customary work. N e i t h e r 
i s a v a l u e g i v e n t o a c l a i m a n t who has r e c e i v e d a "work o f f e r " f o r u s u a l and 
c ustomary work b u t who has r e f u s e d o r has n o t responded t o t h e "work o f f e r . " 
Former OAR 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) & ( b ) . Former OAR 436-35-310(2) does n o t a p p l y i n 
t h i s case. 

An a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s u n a b l e t o r e t u r n t o h i s u s u a l 
and customary work b u t who has r e t u r n e d t o , o r r e c e i v e d a "work o f f e r " f o r , mod
i f i e d work i s d e t e r m i n e d from a m a t r i x o f v a l u e s a t f o r m e r OAR 436-35-310(3). 
P u r s u a n t t o f o r m e r OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( d ) , a "work o f f e r " as used i n f o r m e r OAR 
436-35-310 means d e l i v e r y i n person o r by c e r t i f i e d m a i l , r e t u r n r e c e i p t 
r e q u e s t e d , o f a w r i t t e n o f f e r o f work by t h e employer t o w h i c h t h e r e i s a 
p h y s i c i a n ' s r e l e a s e . A " p h y s i c i a n s ' r e l e a s e " r e f e r s t o a r e l e a s e by c l a i m a n t ' s 
" a t t e n d i n g p h y s i c i a n . " Former OAR 4 3 6 - 3 5 - 2 7 0 ( 3 ) ( c ) . 

I n t h e p r e s e n t case, a work o f f e r was s i g n e d by Dr. Brown who i s n o t 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n . A d d i t i o n a l l y , t h i s work o f f e r was t r a n s m i t t e d t o 
c l a i m a n t by means n o t i n e v i d e n c e . We c o n c l u d e , t h e r e f o r e , t h a t t h e employer 
has f a i l e d t o e s t a b l i s h t h a t t h e work o f f e r was t r a n s m i t t e d by c e r t i f i e d m a i l o r 
i n p e r s o n . A c c o r d i n g l y , we conclude t h a t t h e o f f e r i s n o t a v a l i d "work o f f e r " 
f o r purposes o f d e t e r m i n i n g a d a p t a b i l i t y p u r s u a n t t o f o r m e r OAR 436-35-310. 
Because c l a i m a n t has n o t r e t u r n e d t o m o d i f i e d work nor r e c e i v e d a "work o f f e r " 
f o r such work, f o r m e r OAR 436-35-310(3) does not a p p l y i n t h i s case. 

Former OAR 436-35-310(4) i s used t o a s s i g n an a d a p t a b i l i t y v a l u e when a 
w o r k e r has n o t r e c e i v e d a "work o f f e r " fSee Donna Yancey, 42 Van N a t t a 2651 
( 1 9 9 0 ) ] o r "as a r e s u l t o f t h e i n j u r y , t h e worker i s n o t w o r k i n g . " C l a i m a n t 
r e t i r e d f r o m employment i n A p r i l 1985 a t t h e age o f 62 y e a r s , f o r reasons 
r e l a t e d t o h i s compensable i n j u r y . His c o n t i n u e d i n a b i l i t y t o p e r f o r m h i s work 
as a mechanic i s due t o h i s compensable i n j u r y . T h e r e f o r e , f o r m e r OAR 436-35-
310(4) i s a p p l i c a b l e i n t h i s case. See Kenneth H. Parks, 42 Van N a t t a 2620 
( 1 9 9 0 ) . 

An a d a p t a b i l i t y v a l u e under former OAR 436-35-310(4) i s d e t e r m i n e d by t h e 
i n j u r e d w o r k e r ' s r e s i d u a l p h y s i c a l c a p a c i t y as measured by h i s o r h e r a b i l i t y t o 
l i f t . Here, t h e r e i s no r e l i a b l e evidence from which we can d e t e r m i n e c l a i m 
a n t ' s a b i l i t y t o l i f t . We, t h e r e f o r e , u t i l i z e t h e v a l u e conceded by t h e employ
e r i n i t s b r i e f . That v a l u e i s 8. 

I m p a i r m e n t 

Because he found t h a t t h e s u r v e i l l a n c e f i l m s show c l a i m a n t has more p h y s i 
c a l c a p a c i t y t h a n t h a n t h e J u l y 1989, O r t h o p a e d i c C o n s u l t a n t s ' e x a m i n a t i o n r e 
p o r t and t h a t , t h e r e f o r e , c l a i m a n t ' s t e s t i m o n y r e g a r d i n g h i s p h y s i c a l l i m i t a 
t i o n s c o u l d n o t be r e l i e d upon, t h e Referee t u r n e d t o t h e F e b r u a r y 28, 1989 
O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t t o e v a l u a t e c l a i m a n t ' s l o s s o f range o f m o t i o n . 
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We have f o u n d t h a t c l a i m a n t i s n o t c r e d i b l e and Dr. Brown has t e s t i f i e d 
t h a t , because o f c l a i m a n t ' s a c t i o n s , some measurements o f c l a i m a n t ' s ranges o f 
m o t i o n were n o t a c c u r a t e . T h e r e f o r e , we conclude t h a t any range o f m o t i o n f i n d 
i n g s by p h y s i c i a n s whether i n February o r J u l y are u n r e l i a b l e because such range 
o f m o t i o n f i n d i n g s a r e n e c e s s a r i l y based on t h e s u b j e c t i v e r e p o r t i n g / p e r f o r m a n c e 
o f a n o n c r e d i b l e c l a i m a n t . (Ex. 54, p. 1 0 ) . Consequently, t h e r e i s no r e l i a b l e 
e v i d e n c e o f l o s s o f range o f m o t i o n s i n c e t h e 1988 s u r g e r y w i t h r e s p e c t t o w h i c h 
i m p a i r m e n t v a l u e s can be a s s i g n e d under former OAR 436-35-360. 

The R e f e r e e a s s i g n e d a v a l u e o f 10 p e r c e n t f o r c l a i m a n t ' s two laminectomy 
s u r g e r i e s — 5 p e r c e n t f o r each s u r g e r y under former OAR 436-35-350. The em
p l o y e r argues t h a t c l a i m a n t s h o u l d be e n t i t l e d t o 20 p e r c e n t because c l a i m a n t 
has had f o u r l a m i n e c t o m i e s . N e i t h e r a s s e r t i o n i s c o r r e c t . 

We o n l y have j u r i s d i c t i o n t o d e t e r m i n e t h e e x t e n t o f permanent p a r t i a l 
d i s a b i l i t y c l a i m a n t has s u f f e r e d as a r e s u l t o f h i s 1983 i n j u r y . See f o r m e r ORS 
6 5 6 . 2 1 4 ( 5 ) . S i n c e h i s 1983 i n j u r y , c l a i m a n t has had two l a m i n e c t o m i e s / d i s c e c -
t o m i e s a t L4-5, i n 1984 and 1988. Where a second s u r g e r y i s p e r f o r m e d a t t h e 
same s i t e w i t h no e v i d e n c e t h a t t h e second s u r g e r y r e s u l t e d i n any g r e a t e r 
r e s i d u a l i m p a i r m e n t t h a n a s i n g l e such s u r g e r y , t h e presumed r e s i d u a l i m p a i r m e n t 
v a l u e p r o v i d e d f o r such s u r g e r y by t h e " s t a n d a r d s " i s awarded once o n l y . See 
C l a u d i a J. Percy, 42 Van N a t t a 1209 ( 1 9 9 0 ) ; H a r o l d L. M c A l l i s t e r , 42 Van N a t t a 
1179 ( 1 9 9 0 ) . The e v i d e n c e does n o t e s t a b l i s h t h a t c l a i m a n t ' s 1988 s u r g e r y i n 
c r e a s e d h i s permanent i m p a i r m e n t . Claimant i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t 
f o r low back s u r g e r y . Former OAR 436-35-350(2). 

The R e f e r e e fo u n d a v a l u e o f 5 p e r c e n t f o r a c h r o n i c c o n d i t i o n l i m i t i n g 
c l a i m a n t ' s a b i l i t y t o r e p e t i t i v e l y use h i s low back p u r s u a n t t o f o r m e r OAR 436-
3 5 - 3 2 0 ( 4 ) . Because we c o n c l u d e t h a t t h e r e i s no r e l i a b l e m e d i c a l e v i d e n c e i n 
t h e r e c o r d t o s u p p o r t t h i s f i n d i n g , and because we f i n d c l a i m a n t n o t c r e d i b l e , 
we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o no v a l u e f o r r e p e t i t i v e use l i m i t a t i o n s 
stemming f r o m a c h r o n i c c o n d i t i o n . 

C l a i m a n t ' s t o t a l i m p airment v a l u e i n t h e t h o r a c o l u m b a r a rea i s 5 p e r c e n t . 
Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . eThe sum o f 
c l a i m a n t ' s age and e d u c a t i o n i s 3. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s 
a d a p t a b i l i t y v a l u e , 8, t h e p r o d u c t i s 24. When t h a t v a l u e i s added t o c l a i m a n t ' s 
i m p a i r m e n t v a l u e , 5, t h e r e s u l t i s 29 p e r c e n t unscheduled permanent p a r t i a l 
d i s a b i l i t y under t h e " s t a n d a r d s " . Former OAR 436-35-280(7). 

D i s a b i l i t y I n Excess o f t h e Standards D e t e r m i n a t i o n 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e 
must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y 
H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

W i t h o u t i n d i c a t i n g what evidence we s h o u l d c o n s i d e r , c l a i m a n t argues t h a t 
t h e r e i s c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y 
i s 100 p e r c e n t . Based i n p a r t upon Dr. Brown's o p i n i o n as i t i s r e f l e c t e d i n 
h i s m e d i c a l r e p o r t s made p r i o r t o h i s v i e w i n g t h e s u r v e i l l a n c e f i l m s , and i n 
p a r t on a d d i t i o n a l c o n s i d e r a t i o n o f c l a i m a n t ' s advanced age and l a c k o f 
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e d u c a t i o n , t h e R eferee found c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t ' s 
d i s a b i l i t y i s more t h a n as measured under t h e " s t a n d a r d s . " 
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We do no t agree t h a t Dr. Brown's o p i n i o n advances c l a i m a n t ' s argument t h a t 
he i s e n t i t l e d t o more o f an award t h a n found under t h e " s t a n d a r d s . " Dr. Brown 
t e s t i f i e d t h a t c l a i m a n t e x h i b i t e d i n t h e f i l m s more m o b i l i t y t h a n he had i n t h e 
J u l y 28, 1989 e x a m i n a t i o n and t h a t had c l a i m a n t moved d u r i n g t h e e x a m i n a t i o n as 
he d i d i n t h e f i l m s , h i s impairment measurements would have been l e s s . P r i o r t o 
h i s v i e w i n g t h e s u r v e i l l a n c e f i l m s , Dr. Brown c o n s i d e r e d c l a i m a n t ' s advanced age 
and t h e s u r g e r i e s r e s u l t i n g from b o t h o f c l a i m a n t ' s compensable i n j u r i e s and 
o p i n e d t h a t c l a i m a n t had s u s t a i n e d 30 p e r c e n t i m p a i r m e n t . (Ex. 42-4) . A f t e r 
v i e w i n g t h e s u r v e i l l a n c e f i l m s , Dr. Brown c o n t i n u e d t o c o n s i d e r t h a t c l a i m a n t 
was v e r y d i s a b l e d , however, he d i d so based on c l a i m a n t ' s advanced age, poor 
e d u c a t i o n and s k i l l s . (See Ex. 5 2 ) . 

A d d i t i o n a l l y , t h e Referee r e l i e d on t h e o p i n i o n o f Dr. R o l l i n s who s t a t e d 
t h a t he t h o u g h t c l a i m a n t ' s a b i l i t y t o f i n d a p p r o p r i a t e work was s l i m . We d i s 
a g ree w i t h t h e Referee's r e l i a n c e upon Dr. R o l l i n s ' o p i n i o n as s t a t e d p r i o r t o 
Dr. Brown's v i e w i n g t h e s u r v e i l l a n c e f i l m s . We do no t f i n d Dr. R o l l i n s ' o p i n i o n 
p e r s u a s i v e . 

D e s p i t e c l a i m a n t ' s l a c k o f c r e d i b i l i t y , we c o n s i d e r t h e r e c o r d as a whole, 
and i n p a r t i c u l a r m e d i c a l o p i n i o n s , c l a i m a n t ' s age o f 66 y e a r s a t t h e t i m e o f 
h e a r i n g , h i s l i m i t e d e d u c a t i o n and h i s two i n j u r y - r e l a t e d s u r g e r i e s , t o c o n s t i 
t u t e c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t B u f f e r s more t h a n 29 p e r c e n t 
permanent d i s a b i l i t y . However, we do not f i n d c l e a r and c o n v i n c i n g e v i d e n c e 
t h a t c l a i m a n t ' s d i s a b i l i t y due t o t h e 1983 i n j u r y i s g r e a t e r t h a n 60 p e r c e n t . 

The R e f e r e e awarded c l a i m a n t 31 p e r c e n t unscheduled permanent d i s a b i l i t y 
i n a d d i t i o n t o t h e 44 p e r c e n t awarded by t h e A p r i l 26, 1989 D e t e r m i n a t i o n Order. 
The s e l f - i n s u r e d employer o n l y r e q u e s t s a r e d u c t i o n t o 60 p e r c e n t . T h e r e f o r e , 
we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a t o t a l award o f 60 p e r c e n t (192 
degr e e s ) u n s c h e d u l e d permanent d i s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d December 8, 1989 i s a f f i r m e d i n p a r t and modi
f i e d i n p a r t . I n l i e u o f t h e Referee's i n c r e a s e d award o f uns c h e d u l e d permanent 
d i s a b i l i t y , c l a i m a n t i s awarded 16 p e r c e n t (51.2 degrees) u n s c h e d u l e d permanent 
d i s a b i l i t y i n a d d i t i o n t o t h e 44 p e r c e n t (140.8 degrees) awarded by Det e r m i n a 
t i o n Order, f o r a t o t a l award o f 60 p e r c e n t (192 d e g r e e s ) . The re m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . C l a imant's o u t - o f - c o m p e n s a t i o n a t t o r n e y f e e s h a l l 
be a d j u s t e d a c c o r d i n g l y . 

March 13. 1991 C i t e as 43 Van N a t t a 525 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DENNIS L. HUGHES, Claimant 

WCB Case No. Cl-00432 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Gins b u r g , e t a l . , Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

On F e b r u a r y 20, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 
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A propose d d i s p o s i t i o n must be s e t a s i d e i f i t f a i l s t o i n c l u d e a l l i n f o r 
m a t i o n r e q u i r e d by OAR 436-60-145. OAR 438-09-020. One element o f a d i s p o s i 
t i o n r e q u i r e d by OAR 436-60-145 i s a summary sheet l i s t i n g t h e t o t a l amount t o 
be p a i d t o c l a i m a n t . OAR 436-60-145(3) & ( 5 ) ; DIF B u l l e t i n No. 217 ( R e v i s e d 
12/26/90). 

Here, t h e c o n s i d e r a t i o n amount i s i n doubt. The summary sh e e t l i s t s t h e 
c o n s i d e r a t i o n t o c l a i m a n t as $5,000 ($1,250 a t t o r n e y f e e and $3,750 proceeds t o 
c l a i m a n t ) . However, t h e proposed c l a i m d i s p o s i t i o n agreement a l s o p u r p o r t s t o 
award c l a i m a n t an a d d i t i o n a l $2,400 f o r e x t e n t o f d i s a b i l i t y ($600 a t t o r n e y f e e , 
$1,800 proceeds t o c l a i m a n t ) . The proposed c l a i m d i s p o s i t i o n a l s o s t a t e s : 
" s h o u l d t h e v a l u e o f schedul e d i n j u r i e s l a t e r be d e t e r m i n e d t o p r o p e r l y be $305 
pe r d e g r e e , f o r i n j u r i e s / o c c u p a t i o n a l d i s e a s e s o c c u r r i n g p r i o r t o May 1, 1990, 
and where t h e e x t e n t o f permanent d i s a b i l i t y i s l i t i g a t e d subsequent t o May 1 , 
1990, L i b e r t y s h a l l make payment o f an a d d i t i o n a l two thousand f o u r hundred 
d o l l a r s ($2,400) t o c l a i m a n t . " Given t h a t c o n t i n g e n c y , we cannot d e t e r m i n e t h e 
amount o f c o n s i d e r a t i o n . Inasmuch as t h e summary sheet f a i l s t o i n d i c a t e t h e 
amount t o be p a i d t o c l a i m a n t , t h e agreement does n o t comply w i t h OAR 436-60-145 
and must be d i s a p p r o v e d . OAR 438-09-020. 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f te m p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 

March 13, 1991 C i t e as 43 Van N a t t a 526 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
SEYMOUR HUSSERL, C l a i m a n t 
WCB Case No. 89-14521 

ORDER ON REVIEW 
Pe t e r O. Hansen, Cl a i m a n t A t t o r n e y 

James Dodge ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Menashe's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l s o f h i s : (1) m y o c a r d i a l i n f a r c t i o n c l a i m ; (2) a n g i n a con
d i t i o n c l a i m ; and (3) o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l c o n d i 
t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Opinion and C o n c l u s i o n s , " w i t h t h e f o l l o w 
i n g s u p p l e m e n t a t i o n . 
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Dr. Turco r e p o r t e d t h a t c l a i m a n t had e x p e r i e n c e d s t r e s s a s s o c i a t e d w i t h 
h i s t e r m i n a t i o n . ORS 656.802(2) p r o v i d e s t h a t , n o t w i t h s t a n d i n g any o t h e r p r o v i 
s i o n - o f t h i s c h a p t e r , a menta l d i s o r d e r i s n o t compensable under t h i s c h a p t e r : 

" ( b ) Unless t h e employment c o n d i t i o n s p r o d u c i n g t h e 
me n t a l d i s o r d e r a r e c o n d i t i o n s o t h e r t h a n c o n d i 
t i o n s g e n e r a l l y i n h e r e n t i n every w o r k i n g s i t u a t i o n 
o r r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b 
performance e v a l u a t i o n a c t i o n s by t h e employer, o r 
c e s s a t i o n o f employment." (Emphasis added). 

Because Dr. Turco l i s t e d c l a i m a n t ' s t e r m i n a t i o n as a c o n d i t i o n c a u s i n g 
s t r e s s , we con c l u d e t h a t , even i f c l a i m a n t e s t a b l i s h e d a m e n t a l d i s o r d e r , he has 
n o t shown by c l e a r and c o n v i n c i n g evidence t h a t t h e d i s o r d e r a r o s e o u t o f and i n 
t h e c o u r s e o f employment. See ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) . 

ORDER 

The Referee's o r d e r d a t e d March 15, 1990 i s a f f i r m e d . 

March 13, 1991 C i t e as 43 Van N a t t a 527 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DEAN L. WATKINS, Claimant 
WCB Case No. 89-02361 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

B o t t i n i , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee L i p t o n ' s o r d e r t h a t : 
( 1 ) s e t a s i d e i t s January 30, 1989 p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s ; and 
(2) f o u n d t h a t a D e t e r m i n a t i o n Order had p r e m a t u r e l y c l o s e d c l a i m a n t ' s jaw 
i n j u r y , c l a i m . The employer a l s o o b j e c t s t o t h e Referee's e v i d e n t i a r y r u l i n g s 
d e c l i n i n g t o adm i t impeachment evidence and r e f u s i n g t o a l l o w an o f f e r o f p r o o f . 
The employer moves f o r remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e . F i n a l l y , 
t h e employer moves f o r c o n s o l i d a t i o n o f t h e p r e s e n t case (WCB Case No. 89-02361) 
w i t h WCB Case No. 89-24358 and r e q u e s t s o r a l argument b e f o r e t h e Board i n b o t h 
cases. I n h i s respon d e n t ' s b r i e f , c l a i m a n t o b j e c t s t o t h o s e p o r t i o n s o f t h e 
Ref e r e e ' s o r d e r t h a t : (1) u p h e l d t h e employer's June 26, 1989 p a r t i a l d e n i a l o f 
h i s m e d i c a l s e r v i c e s c l a i m f o r broken i n c i s o r s ; (2) foun d c l a i m a n t ' s v e s t i b u l a r 
c o n d i t i o n n o t compensable; and (3) awarded a $6,000 assessed a t t o r n e y f e e f o r 
s e r v i c e s a t h e a r i n g . Claimant a l s o contends t h a t he i s p e r m a n e n t l y and t o t a l l y 
d i s a b l e d . I n t h e a l t e r n a t i v e , c l a i m a n t seeks e n t i t l e m e n t t o awards o f permanent 
d i s a b i l i t y , b o t h scheduled and unscheduled. On r e v i e w , t h e i s s u e s a r e o r a l 
argument, c o n s o l i d a t i o n , e v i d e n c e , remand, p r o s p e c t i v e d e n i a l , p r e m a t u r e c l o 
s u r e , m e d i c a l s e r v i c e s , c o m p e n s a b i l i t y , e x t e n t o f permanent d i s a b i l i t y , i n c l u d 
i n g permanent t o t a l d i s a b i l i t y and a t t o r n e y f e e s . We deny t h e m o t i o n s , a f f i r m 
i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e f o l l o w i n g supplementa
t i o n . 

Between 1972 and 1983, c l a i m a n t was i n j u r e d i n two noncompensable a u t o 
a c c i d e n t s , i n j u r i n g h i s neck, low back, h i p and s h o u l d e r s . He underwent a non
compensable f i n g e r a m p u t a t i o n , s u s t a i n e d two noncompensable f a l l s , i n j u r e d h i s 
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l e f t f o o t and a n k l e , s u s t a i n e d a noncompensable head i n j u r y i n an e x p l o s i o n , and 
underwent a h e r n i a r e p a i r . As a r e s u l t o f t h e e x p l o s i o n , c l a i m a n t s u s t a i n e d 
s e v ere head i n j u r i e s and s u f f e r e d ongoing headaches and p a i n i n h i s arms, back, 
c h e s t , g r o i n and abdomen. C l a i m a n t has r e c e i v e d p s y c h i a t r i c t r e a t m e n t f o r v a r i 
ous e m o t i o n a l problems s i n c e a t l e a s t 1974. Claimant s u f f e r e d f r o m no d i s a b l i n g 
c o n d i t i o n s a t t h e t i m e o f h i s 1983 compensable i n j u r y . 

On Ja n u a r y 30, 1989, t h e employer i s s u e d a p a r t i a l d e n i a l o f f u r t h e r 
t r e a t m e n t by Dr. Grimm, M.D., Dr. Crow, p s y c h o l o g i s t , and Dr. Tenhulzen, D.M.D. 
The d e n i a l a l s o d e n i e d f u r t h e r n a r c o t i c m e d i c a t i o n . I n t h e d e n i a l , t h e employer 
a s s e r t e d i t s r i g h t t o p r e a u t h o r i z e t r e a t m e n t o t h e r t h a n t h a t p r o v i d e d by Dr. 
M e r r i l l , D.D.S. and Dr. Pa r v a r e s h , p s y c h o l o g i s t . (Ex. 167). 

On June 26, 1989, t h e employer i s s u e d a p a r t i a l d e n i a l o f m e d i c a l s e r v i c e s 
f o r c l a i m a n t ' s b r o k e n upper i n c i s o r s . 

C l a i m a n t i s n o t c r e d i b l e . 

A t t h e t i m e o f c l a i m c l o s u r e , c l a i m a n t ' s compensable b i l a t e r a l temporo
m a n d i b u l a r j o i n t (TMJ) d y s f u n c t i o n c o n d i t i o n and h i s p s y c h o l o g i c a l c o n d i t i o n 
c o u l d n o t be e x p e c t e d t o improve w i t h f u r t h e r t r e a t m e n t o r t h e passage o f t i m e . 

C l a i m a n t i s n o t pe r m a n e n t l y and t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d . 
C l a i m a n t i s n o t w i l l i n g t o work, nor has he made r e a s o n a b l e e f f o r t s t o f i n d 
work. I t i s n o t f u t i l e f o r c l a i m a n t t o seek s u i t a b l e employment. 

C l a i m a n t , 34 y e a r s o f age a t h e a r i n g , has a h i g h s c h o o l d i p l o m a . He has 
worked as a t r u c k d r i v e r d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f h e a r i n g . 
H i s h i g h e s t s p e c i f i c v o c a t i o n a l p r e p a r a t i o n (SVP) v a l u e d u r i n g t h o s e t e n y e a r s 
was a 4. C l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r s u i t . 

C l a i m a n t has n o t r e t u r n e d t o work, nor has he been o f f e r e d work. C l a i m a n t 
i s n o t w o r k i n g f o r reasons o t h e r t h a n h i s compensable i n j u r y . H i s compensable 
i n j u r y does n o t p r e v e n t him from r e t u r n i n g t o h i s u s u a l and customary work. 

C l a i m a n t s u f f e r s f r o m a c h r o n i c c o n d i t i o n which l i m i t s r e p e t i t i v e use o f 
h i s jaw. C l a i m a n t has permanent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g f r o m h i s 
compensable 1983 i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

Request f o r O r a l A r g u m e n t s / C o n s o l i d a t i o n 

The employer moves f o r c o n s o l i d a t i o n o f t h e p r e s e n t case (WCB Case No. 89-
02361) w i t h WCB Case No. 89-24358 and r e q u e s t s o r a l argument b e f o r e t h e Board i n 
b o t h cases. We proce e d t o address each r e q u e s t . 

The Board does n o t o r d i n a r i l y e n t e r t a i n o r a l argument. See OAR 438-11-
020; OAR 438-11-015. Here, c l a i m a n t o b j e c t s t o t h e employer's r e q u e s t f o r o r a l 
argument. Inasmuch as t h e m a t t e r has been f u l l y b r i e f e d by t h e p a r t i e s , t h e 
employer's r e q u e s t f o r o r a l argument i s d e n i e d . 

A t t h e t i m e t h e Board r e c e i v e d t h e employer's m o t i o n f o r c o n s o l i d a t i o n , we 
had a l r e a d y begun t h e r e v i e w process i n WCB Case No. 89-02361. T h e r e f o r e , we 
deny t h e m o t i o n f o r c o n s o l i d a t i o n . 
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The employer o b j e c t s t o t h e Referee's e v i d e n t i a r y r u l i n g d e c l i n i n g t o 
a d m i t impeachment e v i d e n c e and r e f u s i n g t o a l l o w an o f f e r o f p r o o f , i . e . , t h e 
i m p e a c h i n g documents. The documents were a copy o f an undated, u n s i g n e d p o l i c e 
r e p o r t r e f l e c t i n g c l a i m a n t ' s 1983 a s s a u l t and a copy o f a p e t i t i o n f o r r e s t r a i n 
i n g o r d e r s i g n e d by c l a i m a n t on August 20, 1984. The employer, i n t h e a l t e r n a 
t i v e , seeks remand f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e , i . e . , t h e two docu
ments w h i c h t h e employer a t t e m p t e d t o have a d m i t t e d as an o f f e r o f p r o o f . 

A t h e a r i n g , t h e employer sought t o impeach b o t h c l a i m a n t and h i s w i f e w i t h 
t h e two documents w h i c h were n o t i n t h e r e c o r d . A f t e r t h e R e f e r e e s u s t a i n e d 
c l a i m a n t ' s o b j e c t i o n t o such impeachment, t h e employer o f f e r e d t h e two documents 
as an o f f e r o f p r o o f . The Referee d e c l i n e d t o admit t h e two documents. 

ORS 656.283(7) s e t s t h e s t a n d a r d s by which e v i d e n c e i s a d m i t t e d i n work
e r s ' compensation h e a r i n g s . The s t a t u t e s p e c i f i c a l l y s t a t e s t h a t " t h e r e f e r e e 
i s n o t bound by common law o r s t a t u t o r y r u l e s o f e v i d e n c e o r by t e c h n i c a l o r 
f o r m a l r u l e s o f p r o c e d u r e , and may conduct t h e h e a r i n g i n any manner t h a t w i l l 
a c h i e v e s u b s t a n t i a l j u s t i c e . " ORS 656.283(7). F u r t h e r m o r e , OAR 438-07-017 
a l l o w s t h a t documents r e a s o n a b l y b e l i e v e d r e l e v a n t and m a t e r i a l o n l y f o r p u r 
poses o f impeaching a w i t n e s s may be o f f e r e d and a d m i t t e d s o l e l y f o r purposes o f 
impeachment, b u t may n o t be c o n s i d e r e d by t h e r e f e r e e as s u b s t a n t i v e e v i d e n c e . 
The r e l e v a n t s t a t u t e s and r u l e s are framed i n p e r m i s s i v e , r a t h e r t h a n mandatory, 
language. Thus, r e f e r e e s have d i s c r e t i o n t o a l l o w and deny a d m i s s i o n o f e v i 
dence a t h e a r i n g . S h i r l e n e E. V o l c a y , 42 Van N a t t a 2773 ( 1 9 9 0 ) ; Jackson P. 
S h u l l , 42 Van N a t t a 1206 ( 1 9 9 0 ) ; E l s i e Lumpkins, 40 Van N a t t a 1571 ( 1 9 8 8 ) ; See 
OAR 438-07-017. 

Here, t h e employer o f f e r e d t h e documents as an o f f e r o f p r o o f , i . e . , f o r 
purposes o f impeachment. A f t e r our r e v i e w o f t h e r e c o r d , we f i n d t h a t a l t h o u g h 
t h e documents w h i c h t h e employer sought t o be a d m i t t e d were r e l e v a n t , t h e y are 
m e r e l y c u m u l a t i v e impeachment evidence. Consequently, we f i n d t h a t t h e Referee 
d i d n o t abuse h i s d i s c r e t i o n i n d e n y i n g t h e employer's r e q u e s t t o admit t h e 
impeachment e v i d e n c e , i . e . , t h e two documents. 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " ORS 
6 5 6 . 2 9 5 ( 5 ) ; See Keinow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . To m e r i t 
remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e , i t must be c l e a r l y shown t h a t 
m a t e r i a l e v i d e n c e was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t t h e t i m e o f t h e hear
i n g . Compton v. Weyerhaeuser Co., 301 Or 641 ( 1 9 8 6 ) ; B e r n a r d L. Osborn, 37 Or 
App 1054, 1055 ( 1 9 8 5 ) , a f f ' d mem, 80 Or App 152 ( 1 9 8 6 ) . 

The employer contends t h a t t h e r e c o r d i s i n c o m p l e t e because t h e Referee 
f a i l e d t o admit two documents. As we have a l r e a d y f o u n d , t h e two documents 
r e p r e s e n t c u m u l a t i v e impeachment evidence. 

A c c o r d i n g l y , we f i n d t h a t t h e r e c o r d , l a c k i n g t h e two documents, was n o t 
i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o ped. T h e r e f o r e , we 
deny t h e m o t i o n t o remand. 

Premature C l o s u r e 

The R e f e r e e found t h a t c l a i m a n t met h i s burden o f p r o v i n g t h a t h i s c l a i m 
was p r e m a t u r e l y c l o s e d . We d i s a g r e e . 

C l a i m a n t ' s 1983 i n j u r y c l a i m was p r e m a t u r e l y c l o s e d i f h i s compensable 
c o n d i t i o n was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e c l a i m was c l o s e d by t h e 
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F e b r u a r y 22, 1989 D e t e r m i n a t i o n Order. " M e d i c a l l y s t a t i o n a r y " means no f u r t h e r 
m a t e r i a l improvement' would r e a s o n a b l y be expected f r o m m e d i c a l t r e a t m e n t o r t h e 
passage o f t i m e . ORS 656.005(17). I t i s c l a i m a n t ' s burden t o e s t a b l i s h t h a t he 
was n o t m e d i c a l l y s t a t i o n a r y when t h e c l a i m was c l o s e d . B e r l i n e r v. 
Weyerhaeuser Corp. , 54 Or App 624 ( 1 9 8 1 ) ; Brad T. G r i b b l e , 37 Van N a t t a 92 
( 1 9 8 5 ) . The r e s o l u t i o n o f t h e m e d i c a l l y s t a t i o n a r y d a t e i s p r i m a r i l y a m e d i c a l 
q u e s t i o n t o be d e c i d e d based on competent m e d i c a l e v i d e n c e . Harmon v. SAIF, 
54 Or App 121, 12 5 ( 1 9 8 1 ) ; A u s t i n v. SAIF, 48 Or App 7, 12 ( 1 9 8 0 ) . C l a i m a n t 
f a i l e d t o meet h i s b u rden. 

When t h e r e i s a d i s p u t e between m e d i c a l e x p e r t s , t h e g r e a t e r w e i g h t w i l l 
be g i v e n t o t h o s e m e d i c a l o p i n i o n s which a r e b o t h w e l l - r e a s o n e d and based on 
c o m p l e t e i n f o r m a t i o n . Somers v. SAIF, 77 Or App 259, 262 ( 1 9 8 6 ) ; See Hammons v. 
P e r i n i Corp., 43 Or App 299, 302 ( 1 9 7 9 ) . 

We f i r s t n o t e t h e employer's c o n t e n t i o n t h a t c l a i m a n t i s n o t c r e d i b l e . We 
agree. 

The R e f e r e e d i d n o t make a c r e d i b i l i t y f i n d i n g . I n t h e absence o f an 
e x p r e s s c r e d i b i l i t y f i n d i n g by t h e Referee, we make t h e n e c e s s a r y c r e d i b i l i t y 
f i n d i n g s based on t h e substance o f t h e w i t n e s s e s ' t e s t i m o n y and n o t on demeanor. 
See C o a s t a l Farm Supply v. H u l t b e r q , 84 Or App 282 ( 1 9 8 7 ) ; See a l s o Ledbury v. 
Montgomery Ward & Co., 99 Or App 631 ( 1 9 8 9 ) . A f t e r our de novo r e v i e w o f t h e 
r e c o r d , we f i n d t h a t c l a i m a n t i s n o t c r e d i b l e . 

C l a i m a n t r e p o r t e d , t o h i s p h y s i c i a n s , numerous and c o n f l i c t i n g ways i n 
w h i c h t h e o r i g i n a l a s s a u l t i n j u r y o c c u r r e d . C l a i m a n t r e p o r t e d t o b o t h h i s 
a t t e n d i n g p h y s i c i a n s and c o n s u l t i n g p h y s i c i a n s , i n c l u d i n g h i s p s y c h o l o g i s t s , 
i n c o n s i s t e n t c o m p l a i n t s , v a r y i n g p a s t m e d i c a l h i s t o r y , p r i o r s u r g e r i e s w h i c h had 
never been p e r f o r m e d and p r i o r f r a c t u r e s and i n j u r i e s w h i c h never o c c u r r e d . 
C l a i m a n t a l s o r e p o r t e d t o h i s p h y s i c i a n s and e v a l u a t o r s recommendations t h a t had 
a l l e g e d l y been made by o t h e r p h y s i c i a n s . We do n o t f i n d such recommendations 
were never made. 

F u r t h e r , c l a i m a n t s p e c i f i c a l l y and adamantly d e n i e d any m e d i c a l t r e a t m e n t 
between 1976 and 1983, d e n i e d ever b e i n g s t r u c k by h i s w i f e , and d e n i e d p h y s i c a l 
c a p a b i l i t i e s a s s o c i a t e d w i t h moving a c t i v i t i e s . However, we f i n d o t h e r w i s e . 
C l a i m a n t a d m i t t e d on c r o s s - e x a m i n a t i o n t h a t he had r e c e i v e d t r e a t m e n t between 
1976 and 1983 and t h a t he had been s t r u c k by h i s w i f e . Moreover, an i n v e s t i g a 
t o r c r e d i b l y t e s t i f i e d t h a t c l a i m a n t ' s p h y s i c a l c a p a b i l i t i e s were f a r i n excess 
o f t h a t t e s t i f i e d t o by c l a i m a n t . See Tr. 77-80, 91-95, 225-228. F i n a l l y , 
c l a i m a n t a d m i t t e d t h a t he, a t t i m e s , exaggerated h i s symptoms and t h a t he may 
have r e p o r t e d i n c o n s i s t e n t h i s t o r i e s t o h i s v a r i o u s p h y s i c i a n s . ( T r . 89 and 
102) . 

I n l i g h t o f t h e m u l t i t u d e o f i n c o n s i s t e n c i e s i n t h e r e c o r d , we c o n c l u d e 
t h a t c l a i m a n t i s n o t a c r e d i b l e w i t n e s s . T h e r e f o r e , w i t h o u t c o n s i d e r i n g 
c l a i m a n t ' s t e s t i m o n y , we proceed t o a n a l y z e t h e m e d i c a l r e c o r d t o d e t e r m i n e 
w hether c l a i m a n t ' s c l a i m was p r o p e r l y c l o s e d . 

C l a i m a n t ' s c l a i m was c l o s e d by a February 22, 1989 D e t e r m i n a t i o n Order. 
H i s i n j u r y o c c u r r e d i n 1983. Since t h e 1983 i n j u r y , c l a i m a n t has been t r e a t e d 
o r e v a l u a t e d by a t l e a s t 23 m e d i c a l d o c t o r s , a t l e a s t seven o r a l p h y s i c i a n s , and 
a t l e a s t seven p s y c h o l o g i s t s o r p s y c h i a t r i s t s . F u r t h e r , he has been an i n p a 
t i e n t and/or o u t p a t i e n t a t t h e Providence M e d i c a l Center, t h e P o r t l a n d P a i n 
C e n t e r , and t h e Oregon H e a l t h Sciences U n i v e r s i t y where he was t r e a t e d f o r d r u g 
dependency, w e i g h t l o s s , d e p r e s s i o n and p a i n c o n t r o l . 

The p h y s i c i a n s who a c t u a l l y t r e a t e d c l a i m a n t o r who had p a r t i c i p a t e d i n 
e v a l u a t i o n s o f c l a i m a n t ' s c o n d i t i o n , near t h e t i m e o f c l a i m c l o s u r e , t h e c r u c i a l 
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t i m e t o d e t e r m i n e whether t h e c l a i m was p r e m a t u r e l y c l o s e d , and who would be i n 
t h e b e s t p o s i t i o n t o de t e r m i n e t h e s t a t u s o f c l a i m a n t ' s c o n d i t i o n , i n c l u d e : 
Dr. Hemenway, M.D.; Dr. Moore, M.D.; Dr. Anderson, D.M.D.; Dr. Grimm, M.D.; 
Dr. I v e r s o n , M.D.; Dr. M e r r i l l , D.S.D.; Dr. Parv a r e s h , p s y c h o l o g i s t ; and t h e 
O r t h o p a e d i c C o n s u l t a n t s , i n c l u d i n g Dr. Watson, n e u r o l o g i s t , Dr. C o l e t t i , J r . , 
o r t h o p e d i c surgeon, and Dr. K l e i n , p s y c h o l o g i s t . See Dav i d E. Gates, 40 Van 
N a t t a 798 ( 1 9 8 8 ) . 

As n o t e d e a r l i e r , a m e d i c a l o p i n i o n i s o n l y as good as t h e m e d i c a l h i s t o r y 
upon w h i c h i t i s based. T h e r e f o r e , s i n c e we have fou n d t h a t c l a i m a n t i s n o t a 
c r e d i b l e h i s t o r i a n , and t h e r e f o r e u n r e l i a b l e , we do n o t f i n d any m e d i c a l o p i n i o n 
i n t h e r e c o r d w h i c h r e l i e s upon c l a i m a n t ' s r e n d i t i o n o f h i s m e d i c a l h i s t o r y t o 
be p e r s u a s i v e . Each o f t h e p h y s i c i a n s l i s t e d above, w i t h t h e e x c e p t i o n o f t h e 
p h y s i c i a n s r e p r e s e n t i n g t h e C o n s u l t a n t s , r e n d e r e d o p i n i o n s based, i n s i g n i f i c a n t 
p a r t , on c l a i m a n t ' s s t a t e m e n t s . Consequently, we do n o t f i n d them p e r s u a s i v e . 
Somers, s u p r a ; M i l l e r , supra. 

The C o n s u l t a n t s , on t h e o t h e r hand, r e v i e w e d a l l o f c l a i m a n t ' s p r i o r medi
c a l r e c o r d s , i n c l u d i n g a l l o f c l a i m a n t ' s e a r l i e r p h y s i c i a n s ' r e p o r t s , w h i c h i n 
t u r n i n c l u d e d c l a i m a n t ' s i n c o n s i s t e n t h i s t o r i e s . A f t e r t a k i n g i n t o c o n s i d e r a 
t i o n t h o s e i n c o n s i s t e n c i e s and c l a i m a n t ' s p a s t h i s t o r y o f b e i n g s u b j e c t t o 
" p r o t r a c t e d i l l n e s s e s c h a r a c t e r i z e d by p a i n and p s y c h o l o g i c a l o v e r t o n e s , c o u p l e d 
w i t h m e d i c a t i o n use . . . s i n c e h i s l a t e t e e n s , " n o t i n g t h a t p h y s i c a l and neuro
l o g i c a l e x a m i n a t i o n s have r e v e a l e d no o u t s t a n d i n g a b n o r m a l i t i e s , and n o t i n g t h a t 
c l a i m a n t ' s " s u b j e c t i v e c o m p l a i n t s a r e v i r t u a l l y t o t a l l y i n c o n s i s t e n t w i t h o b j e c 
t i v e f i n d i n g s , " Drs. Watson and C o l e t t i o p i n e d t h a t t h e y c o u l d n o t "conceive o f 
any m e d i c a l t r e a t m e n t o r passage o f t i m e which [ c o u l d ] improve [ c l a i m a n t ' s ] con
d i t i o n , a p a r t f r o m recommendations a l r e a d y made t o d i s c o n t i n u e m e d i c a t i o n depen
dence. " (Ex. 154). 

On t h e same day, a f t e r making t h e same o b s e r v a t i o n s as Drs. Watson and 
C o l e t t i , Dr. K l e i n o p i n e d t h a t c l a i m a n t would n o t b e n e f i t f r o m f u r t h e r p s y c h i 
a t r i c t r e a t m e n t . (Ex. 157). 

F u r t h e r m o r e , c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. M e r r i l l , and Dr. 
Pa r v a r e s h , an e v a l u a t i n g p s y c h o l o g i s t , o p i n e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y as e a r l y as November 1988. (Exs. 151, 153 and 1 6 2 ) . 

There i s no p e r s u a s i v e m e d i c a l o p i n i o n i n t h e r e c o r d t h a t i n d i c a t e s t h a t 
c l a i m a n t ' s c o n d i t i o n would improve w i t h t r e a t m e n t o r w i t h t h e passage o f t i m e . 
T h e r e f o r e , we conclu d e t h a t c l a i m a n t has f a i l e d t o meet h i s burden o f p r o v i n g 
t h a t he was n o t m e d i c a l l y s t a t i o n a r y on t h e d a t e o f c l a i m c l o s u r e . Conse
q u e n t l y , we con c l u d e t h a t t h e February 22, 1989 D e t e r m i n a t i o n Order p r o p e r l y 
c l o s e d c l a i m a n t ' s c l a i m . 

J a n u a r y 30. 1989 D e n i a l - M e d i c a l S e r v i c e s 

The R eferee found t h a t t h e d e n i a l , i n i t s e n t i r e t y , was an imp r o p e r 
a t t e m p t t o l i m i t c l a i m a n t ' s t r e a t m e n t . We agree. 

S p e c i f i c a l l y , t h e d e n i a l d e n i e d a u t h o r i z a t i o n f o r f u r t h e r m e d i c a l t r e a t 
ment by Dr. Grimm, M.D., Dr. Crow, Ph.D., and Dr. Tenhulzen, D.M.D. on t h e b a s i s 
t h a t t h e t r e a t m e n t was unreasonable and unnecessary and because c l a i m a n t had 
a l r e a d y exceeded t h e l i m i t by c h o i c e o f t r e a t i n g p h y s i c i a n s . The d e n i a l a l s o 
d e n i e d f u r t h e r n a r c o t i c m e d i c a t i o n and a s s e r t e d t h e employer's r i g h t s t o p r e -
a u t h o r i z e t r e a t m e n t o t h e r t h a n t r e a t m e n t p r o v i d e d by Drs. M e r r i l l , D.D.S. and 
Pa r v a r e s h , p s y c h o l o g i s t . 
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P r o s p e c t i v e d e n i a l s a r e i m p e r m i s s i b l e . An i n s u r e r may n o t p r o s p e c t i v e l y 
deny m e d i c a l s e r v i c e s beyond t h e d a t e o f i t s d e n i a l . E v a n i t e F i b e r Corp. v. 
S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . Here, i t i s c l e a r t h e employer's d e n i a l o f 
f u t u r e m e d i c a l and n a r c o t i c t r e a t m e n t i s an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l . 
T h e r e f o r e , inasmuch as t h e d e n i a l i s p r o s p e c t i v e , i t i s s e t a s i d e . 

The d e n i a l , however, a l s o a s s e r t e d t h e employer's r i g h t t o p r e a u t h o r i z e 
t r e a t m e n t by o t h e r t h a n Drs. M e r r i l l and Parvaresh. 

OAR 436-10-060(4) p r o v i d e s t h a t once a worker has made an i n i t i a l c h o i c e 
o f a t t e n d i n g p h y s i c i a n and s u b s e q u e n t l y changed two t i m e s , t h e c a r r i e r s h a l l 
i n f o r m t h e w o r k e r by c e r t i f i e d m a i l t h a t any subsequent changes must have t h e 
a p p r o v a l o f t h e c a r r i e r o r t h e d i r e c t o r . There i s n o t h i n g i n t h e r e c o r d t o 
e s t a b l i s h t h a t t h e employer c o m p l i e d w i t h t h e a d m i n i s t r a t i v e p r o c e d u r e s s e t 
f o r t h i n OAR 436-10-060(4). T h e r e f o r e , t h a t p o r t i o n o f t h e January 30, 1989 
d e n i a l w h i c h a s s e r t e d t h e employer's r i g h t t o p r e a u t h o r i z e t r e a t m e n t i s 
i m p r o p e r . 

C o n s e q u e n t l y , we c o n c l u d e t h a t t h e employer's January 30, 1989 d e n i a l 
s h o u l d be s e t a s i d e i n i t s e n t i r e t y . 

June 26, 1989 P a r t i a l D e n i a l 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s compensable 1983 i n j u r y was n o t a mate
r i a l cause o f c l a i m a n t ' s broken i n c i s o r s and u p h e l d t h e employer's d e n i a l o f 
m e d i c a l s e r v i c e s a s s o c i a t e d t h e r e w i t h . We agree. 

C l a i m a n t e s s e n t i a l l y argues t h a t h i s i n c i s o r s were b r o k e n as a r e s u l t o f a 
f a l l . C l a i m a n t a l l e g e s t h a t t h e f a l l was caused by a v e s t i b u l a r o r i n n e r e a r 
c o n d i t i o n w h i c h he a s s e r t s was caused by h i s compensable i n j u r y . 

C l a i m a n t a s s e r t s t h a t t h e June 26, 1989 d e n i a l r e p r e s e n t e d a m e d i c a l s e r 
v i c e s d e n i a l . A t h e a r i n g , t h e p a r t i e s a l s o l i t i g a t e d t h e i s s u e o f a "de f a c t o " 
d e n i a l o f c o m p e n s a b i l i t y o f t h e a l l e g e d v e s t i b u l a r c o n d i t i o n . C o n s e q u e n t l y , we 
p r o c e e d t o a n a l y z e t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s a l l e g e d v e s t i b u l a r c o n d i t i o n 
and r e l a t e d p r o blems: b i l a t e r a l p e r i l y m p h f i s t u l a s and h e a r i n g l o s s . 

I t i s w e l l s e t t l e d t h a t t h e employer i s l i a b l e f o r t h e n a t u r a l conse
quences f l o w i n g f r o m a compensable i n j u r y . W i l l i a m s v. Gates McDonald & Co., 
300 Or 278, 281 ( 1 9 8 5 ) ; P a t t i t u c c i v. Boise Cascade Corp., 8 Or App 503, 507-08 
( 1 9 7 2 ) . Here, c l a i m a n t must show n o t o n l y t h a t h i s 1983 compensable i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f h i s a l l e g e d v e s t i b u l a r c o n d i t i o n and r e l a t e d 
c o n d i t i o n s , b u t must a l s o e s t a b l i s h t h a t t h e 1983 i n j u r y was a m a t e r i a l con
t r i b u t i n g cause o f h i s need f o r r e a s o n a b l e and necessary m e d i c a l s e r v i c e s asso
c i a t e d t h e r e w i t h . Van B l o k l a n d v. Oregon H e a l t h Sciences U n i v e r s i t y , 87 Or App 
694, 697-98 ( 1 9 8 7 ) . M a t e r i a l c o n t r i b u t i n g cause means a s u b s t a n t i a l cause, b u t 
n o t n e c e s s a r i l y t h e s o l e cause o r even t h e most s i g n i f i c a n t cause. Van 
B l o k l a n d , s u p r a , 87 Or App a t 698. 

We f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s f a l l s i s s p e c u l a t i v e . I n f a c t , 
t h e m e d i c a l r e c o r d does n o t e s t a b l i s h whether c l a i m a n t a c t u a l l y has any o f h i s 
a l l e g e d e a r p r o b l e m s : a v e s t i b u l a r d i s o r d e r , h e a r i n g l o s s o r p e r i l y m p h 
f i s t u l a s . B u t , even assuming c l a i m a n t s u f f e r s from t h e s e ear c o n d i t i o n s , t h e r e 
i s no p e r s u a s i v e e v i d e n c e t o e s t a b l i s h t h a t c l a i m a n t ' s i n n e r ear c o n d i t i o n s were 
m a t e r i a l l y caused by h i s compensable i n j u r y . 

C l a i m a n t f i r s t c o mplained o f f a l l i n g e pisodes some f o u r y e a r s a f t e r t h e 
compensable i n j u r y . C l a i m a n t ' s a l l e g e d h e a r i n g l o s s i s n o t s u p p o r t e d by any 
o b j e c t i v e m e d i c a l r e p o r t s . I n f a c t , one o f c l a i m a n t ' s p h y s i c i a n s removed 



Dean L. W a t k i n s , 43 Van N a t t a 527 (1991) 533 

c l a i m a n t ' s h e a r i n g a i d s s p e c i f i c a l l y n o t i n g t h a t t h e y were n o t needed. W i t h 
r e s p e c t t o c l a i m a n t ' s a l l e g e d b i l a t e r a l p e r i l y m p h f i s t u l a s , Dr. E p l e y d i d r e p o r t 
t h a t c l a i m a n t had a " p r o b a b l e " p e r i l y m p h f i s t u l a . R egardless o f t h i s f i n d i n g , 
however, t h e r e i s no r e l i a b l e e vidence i n t h e r e c o r d t o e s t a b l i s h t h a t t h e 
p e r i l y m p h f i s t u l a was caused by c l a i m a n t ' s compensable i n j u r y . See Exs. 109, 
111, 112, 131, 179 and 190. F i n a l l y , Dr. Epley r e p o r t e d t h a t t h e r e was no 
o b j e c t i v e e v i d e n c e o f v e s t i b u l a r d y s f u n c t i o n . (Ex. 190). We r e l y on Epley's 
o p i n i o n as c l a i m a n t ' s t r e a t i n g p h y s i c i a n . Weiland v. SAIF, 64 Or App 810 
( 1 9 8 3 ) . 

The o n l y o p i n i o n i n t h e r e c o r d s u p p o r t i n g c a u s a t i o n o f c l a i m a n t ' s i n n e r 
e a r c o n d i t i o n s i s a November 1986 r e p o r t by Dr. B l a c k . (Ex. 7 6 ) . Dr. B l a c k , 
however, had an i n a c c u r a t e and i n c o m p l e t e h i s t o r y o f t h e mechanism o f t h e i n 
j u r y . T h e r e f o r e , we do n o t f i n d Dr. B l a c k ' s o p i n i o n t o be p e r s u a s i v e . Somers, 
s u p r a ; M i l l e r , s u p r a. 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s b u rden o f p r o v 
i n g t h a t h i s f a l l i n g problem, i . e . , a l l e g e d v e s t i b u l a r p roblem, p e r i l y m p h f i s t u 
l a s o r h e a r i n g l o s s , was m a t e r i a l l y caused by h i s compensable i n j u r y . There
f o r e , we a f f i r m t h a t p o r t i o n o f t h e Referee's o r d e r u p h o l d i n g t h e employer's "de 
f a c t o " d e n i a l o f t h o s e c o n d i t i o n s . F u r t h e r m o r e , because we f i n d c l a i m a n t ' s ear 
c o n d i t i o n s n o t compensably r e l a t e d t o c l a i m a n t ' s 1983 i n j u r y , we a l s o f i n d t h a t 
r e l a t e d m e d i c a l s e r v i c e s a r e n o t compensable as w e l l . Thus, we a f f i r m t h e June 
26, 1989 d e n i a l . 

E x t e n t o f Permanent D i s a b i l i t y 

Because we e a r l i e r found c l a i m a n t ' s c l a i m was p r o p e r l y c l o s e d by D e t e r m i 
n a t i o n Order, we proceed t o d e t e r m i n e whether, and t o what e x t e n t , c l a i m a n t s u f 
f e r e d permanent impairment r e s u l t i n g from h i s compensable i n j u r y . 

The employer contends t h a t c l a i m a n t s u f f e r e d no permanent i m p a i r m e n t r e 
s u l t i n g f r o m h i s TMJ c o n d i t i o n , p o s s i b l e m i n i m a l i m p a i r m e n t ' r e s u l t i n g f r o m 
c l a i m a n t ' s i n a b i l i t y t o cope w i t h t h e p a i n a s s o c i a t e d w i t h t h e TMJ c o n d i t i o n , 
and t h a t c l a i m a n t ' s o t h e r c o n d i t i o n s were n o t m a t e r i a l l y caused by t h e compens
a b l e i n j u r y . C l a i m a n t a s s e r t s e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y , and, 
i n t h e a l t e r n a t i v e , b o t h scheduled and unscheduled permanent d i s a b i l i t y . 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t , s i n c e t h e compensable i n 
j u r y , c l a i m a n t has complained o f p a i n i n c l u d i n g : b i l a t e r a l TMJ d y s f u n c t i o n , 
h e a r i n g l o s s , b i l a t e r a l p e r i l y m p h f i s t u l a s , v e s t i b u l a r p r oblems, v i s i o n l o s s , 
c e r v i c a l and lumbar i m p a i r m e n t , p e r i o d s o f l e f t upper and l o w e r e x t r e m i t y p a r a l 
y s i s , abdominal p a i n , g a s t r o i n t e s t i n a l problems and p s y c h o l o g i c a l trauma. W h i l e 
c l a i m a n t ' s i n i t i a l r e p o r t s o f t h e compensable i n j u r y i n c l u d e d an a s s a u l t by one 
i n d i v i d u a l who h i t c l a i m a n t i n t h e f a c e , c l a i m a n t ' s symptoms and c o m p l a i n t s 
s i n c e t h e i n j u r y have spread t o i n c l u d e much more. C l a i m a n t e s s e n t i a l l y con
t e n d s t h a t a l l o f h i s c u r r e n t c o n d i t i o n s are a r e s u l t o f h i s compensable i n j u r y . 
We d i s a g r e e . 

I n o r d e r t o e v a l u a t e t h e e x t e n t o f permanent d i s a b i l i t y , we p r o c e e d t o 
d e t e r m i n e whether c l a i m a n t ' s c u r r e n t c o n d i t i o n s were m a t e r i a l l y caused by h i s 
compensable i n j u r y . 

We have a l r e a d y found t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n s a s s o c i a t e d w i t h 
h i s i n n e r ear a r e n o t compensable. We t u r n t o t h e o t h e r c o n d i t i o n s . 

C l a i m a n t s u f f e r e d from c e r v i c a l and lumbar back i n j u r i e s , s h o u l d e r and h i p 
i n j u r i e s , s e v ere headaches, d i z z i n e s s , a h e r n i a , a f i n g e r a m p u t a t i o n , and arm, 
eye, c h e s t , g r o i n and abdomen p a i n a s s o c i a t e d w i t h an e x p l o s i o n , a l l p r i o r t o 
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h i s compensable i n j u r y . C l a i m a n t has e x h i b i t e d symptoms o f d e p r e s s i o n s i n c e 
1974 and, a f t e r h i s compensable i n j u r y , was t r e a t e d a t Emanual H o s p i t a l P a i n 
C enter f o r d e p r e s s i o n a s s o c i a t e d w i t h d i v o r c e and d r u g dependency. (Ex. 2 8 ) . 

Based on t h i s r e c o r d , we f i n d t h a t t h e c a u s a t i o n o f c l a i m a n t ' s c u r r e n t 
c o n d i t i o n s i s o f s u f f i c i e n t m e d i c a l c o m p l e x i t y t h a t we cannot d e c i d e i t w i t h o u t 
e x p e r t o p i n i o n . U r i s v. Compensation Department. 247 Or 420, 424-26 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) . 

As p r e v i o u s l y n o t e d , c l a i m a n t i s n o t c r e d i b l e . F u r t h e r , t h e m e d i c a l o p i n 
i o n s a r e o n l y as r e l i a b l e as t h e h i s t o r y p r o v i d e d by c l a i m a n t t o h i s p h y s i c i a n s . 
C o n s e q u e n t l y , r e l i a b l e and p e r s u a s i v e m e d i c a l o p i n i o n s i n t h i s r e c o r d a r e 
s c a r c e . 

C l a i m a n t f i r s t r e p o r t e d neck and s h o u l d e r problems s e v e r a l months a f t e r 
t h e o r i g i n a l i n j u r y . Those symptoms p r o g r e s s i v e l y became worse u n t i l t h e t i m e 
o f h e a r i n g . He f i r s t r e p o r t e d low back symptoms i n September 1984, j u s t a f t e r 
he had two noncompensable lipomas removed from h i s low back. C l a i m a n t com
p l a i n e d o f back p a i n c o n t i n u a l l y from t h a t d a t e f o r w a r d . F u r t h e r , i t was t h a t 
same month w h i c h c l a i m a n t f i r s t r e p o r t e d t h a t h i s o r i g i n a l i n j u r y i n c l u d e d blows 
t o h i s back. (Ex. 2 7 ) . There i s no p e r s u a s i v e m e d i c a l o p i n i o n i n t h e r e c o r d , 
f r o m any p h y s i c i a n , o p i n i n g t h a t c l a i m a n t ' s neck, s h o u l d e r and back c o n d i t i o n s 
o r h i s a s s e r t e d l e f t - s i d e d p a r a l y s i s were caused by h i s compensable i n j u r y . 
W i t h r e s p e c t t o c l a i m a n t ' s c o m p l a i n t s o f upper and l o w e r , l e f t - s i d e d p a r a l y s i s , 
t h e r e i s s i m p l y no e v i d e n c e t o e s t a b l i s h t h a t such a c o n d i t i o n o b j e c t i v e l y 
e x i s t s , l e t a l o n e i s r e l a t e d t o c l a i m a n t ' s compensable i n j u r y . 

W i t h r e s p e c t t o c l a i m a n t ' s abdominal c o n d i t i o n , c l a i m a n t had abdominal 
problems p r i o r t o h i s i n j u r y , and t h o s e symptoms c o n t i n u e d t o t h e d a t e o f h e a r 
i n g . C l a i m a n t a l s o s u f f e r s from u l c e r s diagnosed as e a r l y as December 1984. 
(Exs. 30 and 3 3 ) . C l a i m a n t f i r s t r e p o r t e d g a s t r o i n t e s t i n a l symptoms a s s o c i a t e d 
w i t h h i s i n j u r y i n January 1985, two years a f t e r h i s compensable i n j u r y . C l a i m 
a n t ' s c o n d i t i o n has been r e p o r t e d t o be f u n c t i o n a l and t h e r e i s no o b j e c t i v e 
e v i d e n c e e x c e p t f o r t h e u l c e r s . I d . A g a i n , t h e r e i s no p e r s u a s i v e e v i d e n c e 
e s t a b l i s h i n g t h a t c l a i m a n t ' s compensable 1983 i n j u r y m a t e r i a l l y caused any o f 
h i s a b d ominal c o n d i t i o n s . 

C l a i m a n t ' s a l l e g e d l o s s o f v i s i o n i s l i k e w i s e s u s p e c t . C l a i m a n t a d m i t t e d 
a h i s t o r y o f o n g o i n g eye problems s i n c e t h e 1976 e x p l o s i o n . W h i l e c l a i m a n t d i d 
r e p o r t on t h e d a t e o f i n j u r y t h a t he s u s t a i n e d a c u t above h i s l e f t eye, he ,did 
n o t r e c e i v e any o n g o i n g m e d i c a l t r e a t m e n t f o r t h a t eye i n j u r y . There i s no e v i 
dence o f a c u r r e n t eye c o n d i t i o n o r a l o s s o f v i s i o n . 

T h e r e f o r e , w i t h r e s p e c t t o c l a i m a n t ' s neck, s h o u l d e r , back, a l l e g e d upper 
and l o w e r l e f t - s i d e d p a r a l y s i s , abdominal and v i s i o n c o n d i t i o n s , we f i n d t h a t 
c l a i m a n t has f a i l e d t o meet h i s burden o f p r o v i n g t h a t h i s 1983 compensable 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause t h e r e o f . 

W i t h r e s p e c t t o c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , t h e employer, i n i t s 
b r i e f , e s s e n t i a l l y concedes t h a t such c o n d i t i o n i s compensably r e l a t e d t o o r 
caused by c l a i m a n t ' s compensable i n j u r y , b u t o n l y i n s o f a r as c l a i m a n t needs psy
c h i a t r i c t r e a t m e n t t o d e a l and/or cope w i t h t h e c h r o n i c p a i n caused by h i s com
p e n s a b l e jaw i n j u r y . We t o o , a f t e r our de novo r e v i e w , a r e persuaded t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , i . e . , t h a t a s s o c i a t e d w i t h h i s c h r o n i c jaw 
p a i n , and need f o r t r e a t m e n t was caused i n m a t e r i a l p a r t by t h e compensable jaw 
i n j u r y . D e s p i t e o u r f i n d i n g t h a t c l a i m a n t i s n o t c r e d i b l e , t h e m e d i c a l e v i d e n c e 
e s t a b l i s h e s t h e s e v e r i t y o f c l a i m a n t ' s TMJ c o n d i t i o n and t h e damage t h e i n j u r y 
caused t o c l a i m a n t ' s jaw. He was r e q u i r e d t o undergo s e v e r a l TMJ s u r g e r i e s , 
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each o f w h i c h caused severe p a i n . Claimant was r e f e r r e d t o s e v e r a l p s y c h o l o 
g i s t s i n o r d e r t o h e l p d e a l w i t h h i s c h r o n i c jaw p a i n . See, e.g., Exs. 28, 52 
and 76. 

T h e r e f o r e , under t h e s e c i r c u m s t a n c e s , we f i n d t h a t c l a i m a n t ' s compensable 
jaw i n j u r y m a t e r i a l l y caused c l a i m a n t ' s need f o r p s y c h i a t r i c t r e a t m e n t a s s o c i 
a t e d w i t h c l a i m a n t ' s c h r o n i c jaw p a i n . 

F i n a l l y , because c l a i m a n t ' s b i l a t e r a l TMJ c o n d i t i o n was a c c e p t e d as com
p e n s a b l e , we need n o t address i t . 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has e s t a b l i s h e d t h a t he s u f f e r s from 
two c o n d i t i o n s w h i c h were m a t e r i a l l y caused by h i s compensable i n j u r y : h i s TMJ 
c o n d i t i o n and h i s r e l a t e d p s y c h o l o g i c a l c o n d i t i o n . Each o f t h e s e two c o n d i 
t i o n s , t h e n , w i l l be used t o d e t e r m i n e c l a i m a n t ' s permanent d i s a b i l i t y r e s u l t i n g 
f r o m h i s compensable i n j u r y . 

Permanent T o t a l D i s a b i l i t y 

C l a i m a n t contends t h a t he i s permanently and t o t a l l y d i s a b l e d . We 
d i s a g r e e . 

I n o r d e r t o p r o v e e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must pr o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . C l a i m a n t 
must p r o v e t h i s by a preponderance o f t h e e v i d e n c e . H a r r i s v. SAIF, 292 Or 683 
( 1 9 8 2 ) . There a r e two t y p e s o f permanent t o t a l d i s a b i l i t y : (1) t h a t a r i s i n g 
e n t i r e l y f r o m p h y s i c a l o r m e n t a l i n c a p a c i t y ; and (2) permanent d i s a b i l i t y , under 
t h e " o d d - l o t " d o c t r i n e , a r i s i n g from l e s s t h a n t o t a l p h y s i c a l i n c a p a c i t y p l u s 
n o n - m e d i c a l f a c t o r s , such as age, e d u c a t i o n , work e x p e r i e n c e , t r a i n i n g and men
t a l c a p a c i t y , w h i c h t o g e t h e r r e s u l t i n permanent t o t a l d i s a b i l i t y . Welch v. 
B a n n i s t e r P i p e l i n e , 70 Or App 699 ( 1 9 8 4 ) ; W i l s o n v. Weyerhaeuser Co., 30 Or App 
403 ( 1 9 7 7 ) ; Shaw v. SAIF, 78 Or App 588 ( 1 9 8 6 ) . 

I n a d d i t i o n , c l a i m a n t has t h e burden o f e s t a b l i s h i n g t h a t he has made 
r e a s o n a b l e e f f o r t s t o o b t a i n work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n , u n l e s s 
i t i s shown t h a t e f f o r t s would be f u t i l e . ORS 6 5 6 . 2 0 6 ( 3 ) ; B u t c h e r v. SAIF, 45 
Or App 318 ( 1 9 8 3 ) . However, even i f a work search would be f u t i l e , c l a i m a n t 
must e s t a b l i s h t h a t , b u t f o r t h e compensable i n j u r y , he would have been w i l l i n g 
t o seek r e g u l a r g a i n f u l employment. SAIF v. Stephen, 303 Or 41 ( 1 9 8 9 ) . 

C l a i m a n t i s n o t p e r manently and t o t a l l y p h y s i c a l l y i n c a p a c i t a t e d as a r e 
s u l t o f h i s jaw c o n d i t i o n . Thus, h i s jaw c o n d i t i o n does n o t p r e v e n t him f r o m 
p e r f o r m i n g s u i t a b l e and g a i n f u l employment. F u r t h e r m o r e , t h a t p o r t i o n o f c l a i m 
a n t ' s p s y c h o l o g i c a l t r e a t m e n t a s s o c i a t e d w i t h h i s c h r o n i c jaw p a i n l i k e w i s e does 
n o t p r e v e n t c l a i m a n t f r o m p e r f o r m i n g s u i t a b l e and g a i n f u l employment. I n t h i s 
r e g a r d , we n o t e Dr. K l e i n ' s and Dr. Parvaresh's o p i n i o n s f i n d i n g no i m p a i r m e n t 
f r o m c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y p s y c h i a t r i c c o n d i t i o n . 

We a l s o f i n d t h a t c l a i m a n t i s n o t p e r manently and t o t a l l y d i s a b l e d under 
t h e " o d d - l o t " d o c t r i n e . The o n l y p h y s i c i a n s t o r e n d e r o p i n i o n s r e g a r d i n g perma
ne n t d i s a b i l i t y were Dr. Grimm, Dr. LeBray, Dr. P arvaresh and t h e C o n s u l t a n t s . 
As s t a t e d e a r l i e r , Drs. Grimm, LeBray and Parvaresh each had i n a c c u r a t e h i s t o 
r i e s upon w h i c h t o r e l y . T h e r e f o r e , t h e i r o p i n i o n s a r e n o t f o u n d t o be p e r s u a 
s i v e . M i l l e r , s u p r a. A l s o , as s t a t e d e a r l i e r , t h e o p i n i o n o f t h e C o n s u l t a n t s 
i s t h o r o u g h and w e l l - r e a s o n e d i n t h a t i t t o o k i n t o c o n s i d e r a t i o n each o f 
c l a i m a n t ' s e a r l i e r p h y s i c i a n s ' r e p o r t s and c l a i m a n t ' s i n a c c u r a t e h i s t o r i e s . 
Thus, we r e l y on t h e C o n s u l t a n t s ' o p i n i o n . Somers, supra. 
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I n November 1988, t h e C o n s u l t a n t s o p i n e d t h a t c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y , f r o m b o t h a p h y s i c a l and p s y c h o l o g i c a l standpoint.- F u r t h e r , t h e y 
o p i n e d , c o l l e c t i v e l y , t h a t c l a i m a n t was capable o f work, t h o u g h t h e y d o u b t e d 
t h a t c l a i m a n t was m o t i v a t e d t o r e t u r n t o work. (Ex. 154). F i n a l l y , we n o t e Dr. 
P a r v a r e s h ' s November 1988 o p i n i o n , though based on an i n a c c u r a t e h i s t o r y , 
r e p o r t s t h a t c l a i m a n t was capable o f w o r k i n g from a p s y c h i a t r i c s t a n d p o i n t . 
(Ex. 1 5 3 ) . Each o f t h e s e p h y s i c i a n s found t h a t c l a i m a n t c o u l d r e t u r n t o h i s 
r e g u l a r work. Even c l a i m a n t ' s i n i t i a l t r e a t i n g d e n t a l s p e c i a l i s t , Dr. S t e c h e r , 
o p i n e d t h a t c l a i m a n t ' s TMJ c o n d i t i o n would n o t p r e v e n t c l a i m a n t ' s r e t u r n t o 
r e g u l a r work. See Exs. 72 and 117. 

There i s no r e l i a b l e o r p e r s u a s i v e m e d i c a l o p i n i o n i n t h e r e c o r d w h i c h 
c o n v i n c e s us t h a t c l a i m a n t i s permanently and t o t a l l y d i s a b l e d . C l a i m a n t 
stopped w o r k i n g a f t e r h i s f i r s t TMJ s u r g e r y i n A p r i l 1984. He has n o t sought 
work s i n c e a f a i l e d a t t e m p t t o p e r f o r m d i s p a t c h i n g work. C l a i m a n t q u i t t h a t 
work f o r reasons u n r e l a t e d t o h i s i n j u r y . He i s n o t m o t i v a t e d t o r e t u r n t o t h e 
work f o r c e . Moreover, t h e r e i s no evidence t o e s t a b l i s h t h a t a work s e a r c h 
w o u l d be f u t i l e . 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has f a i l e d t o meet h i s b u rden o f p r o v 
i n g permanent t o t a l d i s a b i l i t y . We proceed t o r a t e t h e e x t e n t o f c l a i m a n t ' s 
s c h e d u l e d and u n s cheduled permanent d i s a b i l i t y . 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t ' s b i l a t e r a l TMJ c o n d i t i o n i s n o t 
r a t a b l e as a s c h e d u l e d permanent d i s a b i l i t y . See ORS 6 5 6 . 2 1 4 ( 5 ) . C o n s e q u e n t l y , 
as t h e r e i s no e v i d e n c e t h a t c l a i m a n t has s u f f e r e d a permanent l o s s o f use o r 
f u n c t i o n r e s u l t i n g f r o m h i s compensable i n j u r y , we do n o t award any s c h e d u l e d 
permanent d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

Unscheduled permanent d i s a b i l i t y i s r a t e d on permanent l o s s o f e a r n i n g 
c a p a c i t y . Both c l a i m a n t ' s TMJ c o n d i t i o n and p s y c h o l o g i c a l c o n d i t i o n s a r e 
r a t a b l e under t h e " s t a n d a r d s . " 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on F e b r u a r y 8, 1989. H i s 
c l a i m was p r o p e r l y c l o s e d by D e t e r m i n a t i o n Order on F e b r u a r y 22, 1989. We a p p l y 
t h e s t a n d a r d s e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g perma
nent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-35-270 t h r o u g h 
OAR 436-35-440 a p p l y t o a r a t i n g o f c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

I m p a i r m e n t 

C l a i m a n t s u f f e r s f r o m a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s 
jaw. T h e r e f o r e , we f i n d c l a i m a n t e n t i t l e d t o 5 p e r c e n t f o r such l o s s o f use o r 
f u n c t i o n . Former OAR 436-35-320(4). 

A f t e r o u r r e v i e w o f t h e p s y c h o l o g i c a l m e d i c a l r e c o r d , we f i n d t h a t c l a i m 
a n t has f a i l e d t o e s t a b l i s h any permanent p s y c h o l o g i c a l i m p a i r m e n t r e s u l t i n g 
f r o m h i s compensable i n j u r y . 

Former OAR 436-35-400(1) r e q u i r e s t h a t i n o r d e r t o o b t a i n a d i s a b i l i t y 
r a t i n g f o r a m e n t a l i l l n e s s , a permanent s t a t e o f m e n t a l d i s o r d e r must be d i a g 
nosed by a p s y c h i a t r i s t o r p s y c h o l o g i s t . The p s y c h o l o g i s t s who t r e a t e d o r e v a l 
u a t e d c l a i m a n t near t h e t i m e o f h e a r i n g i n c l u d e d Dr. P a r v a r e s h , Dr. LeBray, and 
Drs. Amsden and Weins o f t h e Oregon H e a l t h Sciences U n i v e r s i t y . As p r e v i o u s l y 
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n o t e d , t h e o p i n i o n s o f Drs. Parvaresh and LeBray a r e n o t p e r s u a s i v e because t h e y 
a r e based on an i n a c c u r a t e h i s t o r y . Somers, supra; M i l l e r , s u p r a . 

A f t e r o u r r e v i e w o f t h e r e p o r t a u t h o r e d by Drs. Amsden and Weins, we f i n d 
t h a t t h e i r o p i n i o n i s l i k e w i s e based on an i n a c c u r a t e h i s t o r y . F u r t h e r , t h e y 
d i d n o t r e n d e r a s p e c i f i c o p i n i o n r e g a r d i n g permanent i m p a i r m e n t . T h e r e f o r e , we 
do n o t r e l y on t h e i r o p i n i o n . M i l l e r , supra. 

C o n s e q u e n t l y , t h e o n l y r e l i a b l e m e d i c a l o p i n i o n r e g a r d i n g permanent psy
c h o l o g i c a l i m p a i r m e n t i s t h a t o f t h e C o n s u l t a n t s . Dr. K l e i n o p i n e d t h a t c l a i m 
a n t s u f f e r e d f r o m e i t h e r a f a c t i t i o u s d i s o r d e r and/or f r o m a p e r s o n a l i t y d i s 
o r d e r . P e r s o n a l i t y d i s o r d e r s , however, are n o t r a t a b l e u n l e s s t h e r e c o r d e s t a b 
l i s h e s t h a t t h e d i s o r d e r i n t e r f e r e s w i t h t h e wo r k e r ' s l o n g - s t a n d i n g a b i l i t y t o 
adapt t o o r d i n a r y a c t i v i t i e s and s t r e s s e s o f d a i l y l i v i n g . Former OAR 436-35-
400. There i s no such evidence i n t h e r e c o r d . T h e r e f o r e , we f i n d t h a t c l a i m a n t 
i s n o t e n t i t l e d t o a d i s a b i l i t y v a l u e f o r h i s p e r s o n a l i t y d i s o r d e r . 

F i n a l l y , we n o t e t h e employer's c o n t e n t i o n t h a t c l a i m a n t may be e n t i t l e d 
t o an i m p a i r m e n t v a l u e o f 0 t o 5 p e r c e n t f o r a p s y c h o n e u r o s i s c o n d i t i o n . How
e v e r , t h e employer bases t h i s on Dr. Parvaresh's r e p o r t t h a t c l a i m a n t s u f f e r s 
f r o m a p r o b a b l e a d j u s t m e n t r e a c t i o n r e g a r d i n g p a i n i n h i s jaw. We do n o t con
s i d e r t h i s p o r t i o n o f Parvaresh's o p i n i o n p e r s u a s i v e because i t i s p r i m a r i l y 
based on an u n r e l i a b l e h i s t o r y . M i l l e r , supra. T h e r e f o r e , because t h e r e i s 
n o t h i n g e l s e i n t h e r e c o r d t o e s t a b l i s h permanent p s y c h o l o g i c a l i m p a i r m e n t r e 
s u l t i n g f r o m t h e compensable i n j u r y , we d e c l i n e t o award c l a i m a n t any unsched
u l e d d i s a b i l i t y f o r h i s p s y c h o l o g i c a l c o n d i t i o n . 

C l a i m a n t ' s t o t a l i m p a i r m e n t , t h e r e f o r e , i s 5 p e r c e n t f o r h i s c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use o r f u n c t i o n o f h i s jaw. 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 34 y e a r s i s 0. Former 
OAR 436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n i s 0. 
(Ex. 4 0 ) . Former OAR 436-35-300(3). 

C l a i m a n t ' s h i g h e s t SVP demonstrated d u r i n g t h e t e n y e a r s p r e c e d i n g t h e 
d a t e o f d e t e r m i n a t i o n was a 4, f o r w o r k i n g as a t r u c k d r i v e r . T h e r e f o r e , t h e 
a p p r o p r i a t e v a l u e f o r s k i l l s i s 3. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n t h e s p e c i f i c v o c a t i o n a l 
p u r s u i t o f t r u c k d r i v i n g . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 0. 
Former OAR 436-35-300(5). 

C l a i m a n t ' s t o t a l age and e d u c a t i o n v a l u e , t h e r e f o r e , i s 3. 

A d a p t a b i l i t y 

C l a i m a n t has n o t r e t u r n e d t o e i t h e r h i s u s u a l and customary work o r modi
f i e d , work. He has n o t r e f u s e d an o f f e r o f e i t h e r u s u a l and customary work o r 
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m o d i f i e d work. C l a i m a n t i s n o t w o r k i n g f o r reasons o t h e r t h a n h i s compensable 
i n j u r y . C o n s e q u e n t l y , c l a i m a n t ' s a d a p t a b i l i t y may n o t be based on f o r m e r OAR 
4 3 6 - 3 5 - 3 1 0 ( 2 ) , ( 3 ) o r ( 4 ) . Under t h e s e c i r c u m s t a n c e s , we f i n d t h a t t h e a p p r o 
p r i a t e a d a p t a b i l i t y v a l u e i s 1. 

Comput a t i o n o f Unscheduled Permanent D i s a b i l i t y 

When c l a i m a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 
3. When t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1, t h e p r o d 
u c t i s 3. When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 5, t h e r e s u l t 
i s 8 p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-
2 8 0 ( 7 ) . 

F i n a l l y , we- f i n d no c l e a r and c o n v i n c i n g e v i d e n c e t o e s t a b l i s h t h a t 
c l a i m a n t s u s t a i n e d permanent l o s s o f e a r n i n g c a p a c i t y i n excess o f t h a t c a l c u 
l a t e d under t h e s t a n d a r d s . 

A t t o r n e y Fee 

Cl a i m a n t contends e n t i t l e m e n t t o a l a r g e r assessed a t t o r n e y f o r s e r v i c e s 
a t h e a r i n g . We d i s a g r e e . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-
15-010(4) and a p p l y i n g them t o t h e case a t h e a r i n g , we f i n d t h a t a r e a s o n a b l e 
f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e employer's 
January 30, 1989 m e d i c a l s e r v i c e s d e n i a l was $6,000. We base t h i s c o n c l u s i o n on 
t h e t i m e d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e i n v o l v e d and t h e v a l u e 
o f t h e i n t e r e s t i n v o l v e d . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e employer's January 30, 1989 m e d i c a l s e r v i c e s 
d e n i a l i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 20, 1989 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . The Februa r y 22, 1989 D e t e r m i n a t i o n Order i s r e i n s t a t e d . 
C l a i m a n t i s awarded 8 p e r c e n t (25.6 degrees) unscheduled permanent d i s a b i l i t y . 
C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d 
by t h i s o r d e r , n o t t o exceed $3,800. For s e r v i c e s on Board r e v i e w c o n c e r n i n g 
t h e J a n u a r y 30, 1989 m e d i c a l s e r v i c e s d e n i a l , c l a i m a n t ' s a t t o r n e y i s awarded a 
r e a s o n a b l e assessed f e e o f $1,000, payable by t h e employer. The re m a i n d e r o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

March 13, 1991 C i t e as 43 Van N a t t a 538 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN B. ZABELL, Claimant 
WCB Case No. 89-18615 

ORDER ON REVIEW 
Dennis O'Malley, Claimant A t t o r n e y 

David J o r l i n g , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Shebley's o r d e r w h i c h g r a n t e d c l a i m a n t permanent t o t a l d i s a b i l i t y f o r a low back 
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i n j u r y , whereas a D e t e r m i n a t i o n Order had awarded 32 p e r c e n t (102.4 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f unscheduled 
permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

I n October 1985, c l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s low back. 
The i n j u r y was a lumbar s t r a i n superimposed on d e g e n e r a t i v e j o i n t d i s e a s e a t L5-
S l . The c l a i m was c l o s e d by a January 1986 D e t e r m i n a t i o n Order w h i c h awarded 
c l a i m a n t 20 p e r c e n t unscheduled permanent d i s a b i l i t y . I n l a t e J a n u a r y 1986, 
c l a i m a n t began v o c a t i o n a l r e h a b i l i t a t i o n a s s o c i a t e d w i t h t h e October 1985 
i n j u r y . D e s p i t e low a p t i t u d e s i n math, bu s i n e s s d e t a i l and manual d e x t e r i t y , a 
p l a n was f o r m u l a t e d t o a t t e m p t t o r e t u r n c l a i m a n t t o work as an a c c o u n t i n g 
c l e r k . 

I n i t i a l l y , t h e v o c a t i o n a l p l a n was n o t approved by t h e R e h a b i l i t a t i o n 
Review S e c t i o n due t o a concern t h a t i t was i n a p p r o p r i a t e g i v e n c l a i m a n t ' s t e s t 
s c o r e s . T h e r e a f t e r , t h e p l a n was approved and c l a i m a n t began t a k i n g courses a t 
a community c o l l e g e . C l a i m a n t was c o o p e r a t i v e and made e f f o r t s t o complete h i s 
c o u r s e work. However, due t o f a i l i n g grades, he was u n s u c c e s s f u l . I n January 
1988, f o l l o w i n g d i s a p p r o v a l o f an e x t e n s i o n by t h e R e h a b i l i t a t i o n Review Sec
t i o n , t h e v o c a t i o n a l p l a n was t e r m i n a t e d . 

A l t h o u g h t h e v o c a t i o n a l p l a n was d i s a p p r o v e d , c l a i m a n t c o n t i n u e d t o work 
t o w a r d s r e c e i v i n g h i s a c c o u n t i n g c l e r k c e r t i f i c a t e . He u l t i m a t e l y r e c e i v e d h i s 
a c c o u n t i n g c l e r k c e r t i f i c a t e , however, he was p h y s i c a l l y u n a b l e t o p e r f o r m such 
a j o b due t o h i s compensable i n j u r i e s and p r e e x i s t i n g d i s a b i l i t i e s . 

T h e r e a f t e r , c l a i m a n t was p u t i n t o a t r a i n i n g program as a p o l i c e c l e r i c a l 
a s s i s t a n t . C l a i m a n t c o n t i n u e d t o c o o p e r a t e w i t h v o c a t i o n a l e f f o r t s , however, 
t h i s p l a n was t e r m i n a t e d i n October 1988 a f t e r i t was d e t e r m i n e d t h a t c l a i m a n t 
d i d n o t possess adequate s k i l l s t o be c o m p e t i t i v e i n t h i s o c c u p a t i o n . F o l l o w i n g 
t e r m i n a t i o n o f t h e p o l i c e c l e r i c a l a s s i s t a n t p l a n , c l a i m a n t - w a s p l a c e d i n an on-
t h e - j o b t r a i n i n g program as an a c c o u n t i n g a s s i s t a n t w i t h t h e Bureau o f General 
S e r v i c e s . 

The a c c o u n t i n g a s s i s t a n t p o s i t i o n was n o t a p o s i t i o n t h a t e x i s t e d p r i o r t o 
c l a i m a n t ' s t r a i n i n g program. Claimant a c t i v e l y p a r t i c i p a t e d i n t h i s program, 
b u t due t o h e a l t h problems, he began m i s s i n g t i m e and was u l t i m a t e l y reduced t o 
w o r k i n g f o u r hours per day. I n June 1989, t h e employer o f f e r e d c l a i m a n t an 
a c c o u n t i n g a s s i s t a n t p o s i t i o n . T h i s o f f e r was based on an a p p r o v a l by a con
s u l t i n g p h y s i c i a n , Dr. T i l s o n , who f e l t c l a i m a n t was c a p a b l e o f i t f r o m an 
o r t h o p e d i c s t a n d p o i n t . Dr. T i l s o n , however, s p e c i f i c a l l y n o t e d t h a t he was n o t 
c o n s i d e r i n g c l a i m a n t ' s n o n - o r t h o p e d i c d i s a b i l i t i e s . - C l a i m a n t d e c l i n e d t o t a k e 
t h e p o s i t i o n f o r m e d i c a l reasons. 

I n May 1989, a D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m and i n c r e a s e d 
h i s u n s c h e d u l e d permanent d i s a b i l i t y award t o 32 p e r c e n t . 

C l a i m a n t i s 48 y e a r s o l d and has a GED. C l a i m a n t ' s p a s t o c c u p a t i o n s i n 
c l u d e work as a dishwasher, garbage c o l l e c t o r and j a n i t o r . A t t h e t i m e o f h i s 
compensable i n j u r y , he was w o r k i n g as an a u t o - s e r v i c e r . 

P r i o r t o t h e 1985 compensable i n j u r y , c l a i m a n t s u s t a i n e d compensable i n 
j u r i e s t o h i s r i g h t knee, neck, back, s h o u l d e r s and arms. These i n j u r i e s r e 
s u l t e d i n awards o f 20 p e r c e n t scheduled permanent d i s a b i l i t y f o r t h e r i g h t knee 
and 5 p e r c e n t unscheduled permanent d i s a b i l i t y . C l a i m a n t a l s o s u f f e r s f r o m 
m o r b i d o b e s i t y , s l e e p apnea, a l v e o l a r h y p o v e n t i l a t i o n syndrome, v a s c u l a r i n s u f 
f i c i e n c y , c a r p a l t u n n e l syndrome, severe p s o r i a s i s , h i g h f r e q u e n c y h e a r i n g l o s s 
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and b l a d d e r i n c o n t i n e n c e a l l o f which p r e e x i s t e d t h e 1985 i n d u s t r i a l i n j u r y and 
were d i s a b l i n g p r i o r t o t h e 1985 i n j u r y . 

C l a i m a n t a l s o has d i a b e t e s and a n g i n a - l i k e c h e s t p a i n s , b u t t h e s e c o n d i 
t i o n s d i d n o t p r e e x i s t t h e 1985 i n d u s t r i a l i n j u r y . 

FINDINGS OF ULTIMATE FACT 

As a r e s u l t o f t h e compensable i n j u r y and h i s p r e e x i s t i n g d i s a b i l i t i e s , 
c l a i m a n t i s p h y s i c a l l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l 
and s u i t a b l e o c c u p a t i o n . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was per m a n e n t l y and t o t a l l y d i s a b l e d 
as a r e s u l t o f h i s compensable i n j u r y . We agree. 

I n o r d e r t o e s t a b l i s h e n t i t l e m e n t t o permanent t o t a l d i s a b i l i t y b e n e f i t s , 
c l a i m a n t must p r o v e t h a t he i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r f o r m 
i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 

As a r e s u l t o f h i s 1985 compensable low back i n j u r y , c l a i m a n t has m i l d im
p a i r m e n t and i s p e r m a n e n t l y r e s t r i c t e d from l i f t i n g more t h a n 20 pounds. I n 
a d d i t i o n , c l a i m a n t s u f f e r s from numerous o t h e r p h y s i c a l d i s a b i l i t i e s w h i c h p r e 
e x i s t e d t h e compensable i n j u r y and a r e t h e r e f o r e t a k e n i n t o c o n s i d e r a t i o n i n 
d e t e r m i n i n g c l a i m a n t ' s m e d i c a l impairment. See ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) ; Emmons v. 
SAIF, 34 Or App 603 ( 1 9 7 8 ) . 

P r i o r t o t h e 1985 compensable i n j u r y , c l a i m a n t s u s t a i n e d o t h e r compensable 
i n j u r i e s t o h i s knees, neck, upper back, s h o u l d e r s and arms. These i n j u r i e s r e 
s u l t e d i n awards o f 20 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use o r 
f u n c t i o n o f t h e r i g h t knee and 5 p e r c e n t unscheduled permanent d i s a b i l i t y . 
C l a i m a n t "also s u f f e r s f r o m m o r b i d o b e s i t y , s l e e p apnea, a l v e o l a r h y p o v e n t i l a t i o n 
syndrome, v a s c u l a r i n s u f f i c i e n c y , c a r p a l t u n n e l syndrome, severe p s o r i a s i s , h i g h 
f r e q u e n c y h e a r i n g l o s s and b l a d d e r i n c o n t i n e n c e . These c o n d i t i o n s p r e e x i s t e d 
t h e 1985 compensable i n j u r y and were d i s a b l i n g . 

Dr. K a r l i n , c l a i m a n t ' s t r e a t i n g i n t e r n i s t , o p i n e d t h a t c l a i m a n t was perma
n e n t l y and t o t a l l y d i s a b l e d from a p h y s i c a l s t a n d p o i n t . He i n d i c a t e d t h a t 
c l a i m a n t c o u l d n o t p e r f o r m even m i n i m a l p h y s i c a l a c t i v i t y and f u r t h e r n o t e d t h a t 
i t was u n l i k e l y t h a t c l a i m a n t c o u l d remain i n a s e d e n t a r y p o s i t i o n f o r any 
l e n g t h o f t i m e . Dr. K a r l i n s p e c i f i c a l l y n o t e d t h a t c l a i m a n t ' s d i a b e t e s and 
a n g i n a - l i k e c h e s t p a i n s p l a y e d a s m a l l r o l e i n c l a i m a n t ' s o v e r a l l d i s a b i l i t y . 
Dr. K a r l i n ' s o p i n i o n i s s u p p o r t e d by Drs. Baldwin and Rendlemen who examined 
c l a i m a n t i n 1987 i n c o n j u n c t i o n w i t h h i s S o c i a l S e c u r i t y h e a r i n g . 

Dr. T i l s o n , r e p o r t e d t h a t c l a i m a n t was capable o f w o r k i n g , b u t n o t e d t h a t 
h i s recommendation was based s o l e l y on c l a i m a n t ' s o r t h o p e d i c problems and d i d 
n o t t a k e i n t o a ccount n o n - o r t h o p e d i c problems. Dr. F e l d s t e i n o p i n e d t h a t 
c l a i m a n t was c a p a b l e o f w o r k i n g f o u r hours per day, b u t a l s o i n d i c a t e d t h a t t h i s 
was o n l y f r o m an o r t h o p e d i c s t a n d p o i n t . Dr. F e l d s t e i n i n d i c a t e d t h a t she wo u l d 
d e f e r t o Dr. K a r l i n ' s o p i n i o n w i t h r e g a r d t o c l a i m a n t ' s o v e r a l l i m p a i r m e n t . 
F i n a l l y , t h e M e d i c a l C o n s u l t a n t s Northwest a l s o r e p o r t e d t h a t c l a i m a n t w o u l d be 
ca p a b l e o f w o r k i n g f r o m an o r t h o p e d i c s t a n d p o i n t , b u t n o t e d t h a t c l a i m a n t ' s 
o r t h o p e d i c problems were o n l y a s m a l l p a r t o f c l a i m a n t ' s o v e r a l l m e d i c a l p r o b 
lems. The C o n s u l t a n t s u l t i m a t e l y concluded t h a t i t would be v e r y d i f f i c u l t f o r 
c l a i m a n t t o r e t u r n t o work i n l i g h t o f h i s numerous m e d i c a l problems.-
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We'conclude t h a t c l a i m a n t i s permanently i n c a p a c i t a t e d f r o m r e g u l a r l y p e r 
f o r m i n g work a t a s u i t a b l e and g a i n f u l o c c u p a t i o n due t o h i s October 1985 com
pe n s a b l e i n j u r y and p r e e x i s t i n g d i s a b i l i t i e s . I n r e a c h i n g t h i s c o n c l u s i o n , we 
r e l y on t h e o p i n i o n o f Dr. K a r l i n . Dr. K a r l i n , as c l a i m a n t ' s t r e a t i n g i n t e r n 
i s t , was i n t h e b e s t p o s i t i o n t o comment on t h e e f f e c t o f c l a i m a n t ' s o v e r a l l 
p h y s i c a l i m p a i r m e n t and we f i n d h i s o p i n i o n p e r s u a s i v e . See Givens v. SAIF, 61 
Or App 490 ( 1 9 8 3 ) . F u r t h e r , a l t h o u g h t h e o p i n i o n s o f Drs. T i l s o n , F e l d s t e i n and 
t h e C o n s u l t a n t s seem c o n t r a r y , a l l s p e c i f i c a l l y l i m i t e d t h e i r o p i n i o n s t o c l a i m 
a n t ' s o r t h o p e d i c problems and d i d n o t c o n s i d e r n o n - o r t h o p e d i c d i s a b i l i t i e s . 
A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d t h a t he i s pe r m a n e n t l y and t o t a l l y 
d i s a b l e d . 

Assuming arguendo t h a t c l a i m a n t i s n o t pe r m a n e n t l y and t o t a l l y d i s a b l e d 
f r o m a m e d i c a l s t a n d p o i n t , we would n e v e r t h e l e s s c o n c l u d e he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d under t h e " o d d - l o t " d o c t r i n e . See W i l s o n v. Weyerhaeuser. 30 
Or App 403 ( 1 9 8 8 ) . C l a i m a n t i s 48 years o f age and h i s work h i s t o r y i s q u i t e 
l i m i t e d . He has low a p t i t u d e s i n math, bu s i n e s s d e t a i l and manual d e x t e r i t y . 
A l t h o u g h c l a i m a n t was c o o p e r a t i v e w i t h a l l v o c a t i o n a l e f f o r t s , t h o s e e f f o r t s 
were u n s u c c e s s f u l due i n l a r g e p a r t t o h i s e d u c a t i o n a l d e f i c i e n c i e s . I n t h i s 
r e g a r d , we agree w i t h t h e Referee's c o n c l u s i o n t h a t v o c a t i o n a l e x p e r t Ross was 
more p e r s u a s i v e t h a n Mr. Funk. F i n a l l y , we n o t e t h a t c l a i m a n t was w i l l i n g t o 
seek work and c o o p e r a t e d f u l l y w i t h v o c a t i o n a l e f f o r t s on h i s b e h a l f . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e i s 
$1,500, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r 
t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 30, 1990 i s a f f i r m e d . - For s e r v i c e s on 
r e v i e w c o n c e r n i n g t h e permanent t o t a l d i s a b i l i t y i s s u e , c l a i m a n t ' s c o u n s e l i s 
awarded an assessed a t t o r n e y f e e o f $1,500, pa y a b l e by t h e s e l f - i n s u r e d 
e mployer. 

March 14, 1991 C i t e as 43 Van N a t t a 541 (1991) 

i n t h e M a t t e r o f t h e Compensation o f 
JAMES D. BRUSSEAU, I I , Claimant 

WCB Case No. 89-22996 
ORDER ON REVIEW (REMANDING) 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
Roy M i l l e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t : (1) u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f h i s m e d i c a l s e r v i c e s c l a i m f o r h i s c u r r e n t back 
c o n d i t i o n ; and (2) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r an 
a l l e g e d l y u n r e a s o n a b l e d e n i a l . I n h i s b r i e f , c l a i m a n t contends t h a t t h e Referee 
abused her d i s c r e t i o n by r e f u s i n g t o admit E x h i b i t 13A i n t o e v i d e n c e . On r e 
v i e w , t h e i s s u e s a r e ev i d e n c e , m e d i c a l s e r v i c e s and p e n a l t i e s and a t t o r n e y f e e s . 
We remand. 

A t t h e h e a r i n g , h e l d March 20, 1990, SAIF o b j e c t e d t o a d m i s s i o n o f a 
November 28, 1989 m e d i c a l r e p o r t a u t h o r e d by c l a i m a n t ' s t r e a t i n g c h i r o p r a c t o r . 
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C l a i m a n t p r o v i d e d t h e r e p o r t t o SAIF on March 12, 1990. However, i n a l e t t e r 
d a t e d November 22, 1989, SAIF had o r i g i n a l l y r e q u e s t e d d i s c o v e r a b l e i n f o r m a t i o n . 
The l e t t e r p r o v i d e d t h a t t h e r e q u e s t would c o n t i n u e u n t i l a l l i s s u e s c o n c e r n i n g 
t h e p e n d i n g r e q u e s t f o r h e a r i n g had been r e s o l v e d . 

For purposes o f d i s c o v e r y , OAR 438-07-015(4) p r o v i d e s t h a t : 

"Documents a c q u i r e d a f t e r t h e i n i t i a l exchanges 
s h a l l be p r o v i d e d t o t h e o t h e r p a r t i e s w i t h i n seven 
(7) days a f t e r t h e d i s c l o s i n g p a r t y ' s r e c e i p t o f 
t h e documents." 

A t h e a r i n g , SAIF a s s e r t e d t h a t t h e document had been p r e p a r e d f o r l i t i g a 
t i o n and s h o u l d n o t be a d m i t t e d i n t o e vidence because i t was " t o o l a t e . " C l a i m 
a n t ' s c o u n s e l a d m i t t e d t h a t he d i d n o t have an excuse f o r t h e l a t e d i s c l o s u r e . 
The R e f e r e e t h e n r u l e d t h a t , because c l a i m a n t had no excuse f o r t h e u n t i m e l y 
p r o d u c t i o n o f t h e document, t h e r e p o r t would n o t be a d m i t t e d . N e i t h e r a spe
c i f i c i n q u i r y n o r a d e t e r m i n a t i o n was made as t o m a t e r i a l p r e j u d i c e t o SAIF 
r e s u l t i n g f r o m t h e u n t i m e l y d i s c l o s u r e o f t h e r e p o r t . 

On r e v i e w , c l a i m a n t a d m i t s t h a t t h e document was n o t p r o v i d e d w i t h i n seven 
days a f t e r i t was r e c e i v e d , however, he contends t h a t e x c l u s i o n i s n o t p r o p e r 
u n l e s s t h e o t h e r p a r t y i s p r e j u d i c e d . Claimant a s s e r t s t h a t , a t h e a r i n g , SAIF 
was u n a b l e t o s t a t e why t h e e x h i b i t s h o u l d be e x c l u d e d . 

OAR 438-07-018(4) p r o v i d e s t h a t : 

" S u b j e c t t o ORS 656.287(1), a t t h e h e a r i n g t h e r e f 
e r e e may i n h i s o r her d i s c r e t i o n a l l o w a d m i s s i o n 
o f a d d i t i o n a l m e d i c a l r e p o r t s o r o t h e r documentary 
e v i d e n c e n o t d i s c l o s e d as r e q u i r e d by OAR 438-07-
015. I n t h e e x e r c i s e o f t h i s d i s c r e t i o n , t h e r e f 
e r e e s h a l l d e t e r m i n e whether m a t e r i a l p r e j u d i c e has -
r e s u l t e d f r o m t h e t i m i n g o f t h e d i s c l o s u r e and, i f 
so, whether t h e r e i s good cause f o r t h e f a i l u r e t o 
t i m e l y d i s c l o s e t h a t outweighs any p r e j u d i c e t o t h e 
o t h e r p a r t y o r p a r t i e s . F o l l o w i n g a f i n d i n g o f 

, m a t e r i a l p r e j u d i c e , a r e f e r e e may e x c l u d e a docu
ment o r c o n t i n u e t h e h e a r i n g f o r such a c t i o n as i s 
a p p r o p r i a t e t o c u r e t h e m a t e r i a l p r e j u d i c e caused 
by t h e l a t e d i s c l o s u r e o f t h e document." (Emphasis 
added) 

SAIF cont e n d s t h a t t h e Referee had d i s c r e t i o n t o e i t h e r a l l o w or* e x c l u d e 
, e v i d e n c e n o t p r o p e r l y d i s c l o s e d under t h e d i s c o v e r y r u l e s . SAIF argues t h a t i t 
was p r e j u d i c e d by t h e l a t e document, as i t was d e p r i v e d o f f o u r months' p r e p a r a 
t i o n t i m e . 

We agree t h a t where d i s c l o s u r e o f a document i s u n t i m e l y , OAR 438-07-
018(4) a l l o w s t h e R eferee d i s c r e t i o n t o admit o r e x c l u d e t h e document. We r e 
v i e w t h e e x e r c i s e o f such d i s c r e t i o n o n l y f o r abuse. However, w i t h o u t a r e c o r d 
as t o b o t h p r e j u d i c e and good cause and/or f i n d i n g s by t h e R e f e r e e as t o each o f 
t h o s e m a t t e r s , we a r e u n a b l e t o r e v i e w f o r abuse o f d i s c r e t i o n . 

Here, t h e R eferee i n q u i r e d o f c l a i m a n t ' s a t t o r n e y r e g a r d i n g t h e cause f o r 
t h e d e l a y i n p r o v i d i n g d i s c o v e r y . We i n f e r t h a t she found no "good cause," be
cause she e x c l u d e d t h e e x h i b i t w i t h o u t f u r t h e r d i s c u s s i o n . That i m p l i e d f i n d i n g 
as t o good cause would have been s u f f i c i e n t under f o r m e r OAR 4 3 8 - 0 7 - 0 0 5 ( 4 ) . See 
Lena M. F i s h e r . 41 Van N a t t a 2221 (1989) [ f i n d i n g o f good cause i s a r e q u i s i t e 
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t o a d m i s s i o n under f o r m e r OAR 438-07-005(4).] However, OAR 438-07-018(4), which 
f i r s t became e f f e c t i v e A p r i l 1, 1989, p r o v i d e s a l s o t h a t t h e R e f e r e e s h a l l 
d e t e r m i n e whether m a t e r i a l p r e j u d i c e r e s u l t e d from t h e t i m i n g o f t h e d i s c l o s u r e . 
Because SAIF was n o t a l l o w e d a rea s o n a b l e o p p o r t u n i t y t o make a r e c o r d r e g a r d i n g 
m a t e r i a l p r e j u d i c e and because t h e Referee d i d n o t make a d e t e r m i n a t i o n as t o 
m a t e r i a l p r e j u d i c e , we f i n d t h i s r e c o r d " i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e 
i n s u f f i c i e n t l y d e veloped." ORS 656.295(3). 

C o n s e q u e n t l y , t h e Referee's o r d e r i s v a c a t e d and t h i s m a t t e r remanded t o 
Ref e r e e Neal f o r f u r t h e r p r o c e e d i n g s t o de t e r m i n e whether t h e November 28, 1989 
m e d i c a l r e p o r t s h o u l d be a d m i t t e d o r ex c l u d e d under OAR 438-07-018(4) and, i f 
a d m i t t e d d e s p i t e m a t e r i a l p r e j u d i c e , whether f u r t h e r a c t i o n c o n s i s t e n t w i t h t h e 
r u l e i s a p p r o p r i a t e . These pr o c e e d i n g s s h a l l be t a k e n i n any manner t h a t 
a c h i e v e s s u b s t a n t i a l j u s t i c e . T h e r e a f t e r , t h e Referee s h a l l i s s u e a f i n a l , 
a p p e a l a b l e o r d e r . 

I T I S SO ORDERED. 

March 14, 1991 C i t e as 43 Van N a t t a 543 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VALERIE K. CORTEZ, Claimant 

WCB Case No. 89-03233 
ORDER ON REVIEW 

Fr a n c e s c o n i & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Gary T. Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee I r v i n g ' s o r d e r w h i c h s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her p s y c h o l o g i c a l 
c o n d i t i o n . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " 

ULTIMATE FINDINGS OF FACT 

Cl a i m a n t s u f f e r e d a menta l d i s o r d e r , an a d j u s t m e n t d i s o r d e r w i t h mixed 
f e a t u r e s o f a n x i e t y and d e p r e s s i o n , t h e cause o r wo r s e n i n g o f w h i c h a r o s e o u t o f 
and i n t h e c o u r s e o f her employment as a s c h o o l bus d r i v e r . C l a i m a n t ' s c o n d i 
t i o n was di a g n o s e d as an adj u s t m e n t d i s o r d e r by Dr. Mead, p s y c h i a t r i s t . That 
c o n d i t i o n i s a m e n t a l d i s o r d e r g e n e r a l l y r e c o g n i z e d i n t h e p s y c h o l o g i c a l commu
n i t y . That m e n t a l d i s o r d e r r e q u i r e d m e d i c a l t r e a t m e n t and r e s u l t e d i n d i s a b i l 
i t y . 

The employment c o n d i t i o n s which caused c l a i m a n t ' s m e n t a l d i s o r d e r , such as 
s t u d e n t s screaming a t her, a r g u i n g w i t h her and b e i n g d i s r e s p e c t f u l , e x i s t e d i n 
a r e a l and o b j e c t i v e sense. 

The c o n d i t i o n s w h i c h r e s u l t e d i n c l a i m a n t ' s d i s a b l i n g m e n t a l d i s o r d e r were 
n o t c o n d i t i o n s g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g s i t u a t i o n ; t h e y were n o t d i s 
c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s ; and t h e y were n o t 
a s s o c i a t e d w i t h t h e c e s s a t i o n o f employment. 
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CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's " O p i n i o n and C o n c l u s i o n s " w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t had t o d r i v e t h e s c h o o l bus under s t r e s s f u l d r i v i n g c o n d i t i o n s 
w h i l e s t u d e n t s h a r a s s e d h e r , y e l l e d a t her, c a l l e d her names and c o n t i n u e d t o 
be d i s r e s p e c t f u l o f h e r a u t h o r i t y . These c o n d i t i o n s e x i s t e d i n a r e a l and ob
j e c t i v e sense. A l t h o u g h c l a i m a n t ' s s u p e r v i s o r ' s i n v e s t i g a t i o n and c o r r e c t i v e 
a c t i o n p u r s u a n t t o p a r e n t and s t u d e n t c o m p l a i n t s was n o t u n r e a s o n a b l e ; h i s 
f a i l u r e t o s u p p o r t c l a i m a n t ' s p o s i t i o n and educate p a r e n t s was an a d d i t i o n a l 
r e a l and o b j e c t i v e s t r e s s o r t o c l a i m a n t . 

The r e c o r d as a whole e s t a b l i s h e s t h a t s t r e s s f u l c o n d i t i o n s , e x c l u d i n g 
c o r r e c t i v e and d i s c i p l i n a r y a c t i o n s , m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s men
t a l d i s o r d e r . Dr. Mead, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , whose o p i n i o n i s 
based upon an a c c u r a t e h i s t o r y o f c l a i m a n t ' s work e n v i r o n m e n t , o p i n e d t h a t 
t h e s e c a u s a t i v e work c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n . There i s no evi d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we c o n c l u d e t h a t 
t h e c a u s a t i v e w o r k i n g c o n d i t i o n s a r e n o t g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g 
s i t u a t i o n . 

C l a i m a n t ' s c o u n s e l i s s t a t u t o r i l y e n t i t l e d t o a r e a s o n a b l e , i n s u r e r - p a i d 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . We c o n s i d e r t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) i n a r r i v i n g a t such a r e a s o n a b l e f e e . Here, we con
c l u d e t h a t $900 i s r e a s o n a b l e . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u 
l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1989 i s a f f i r m e d . C l a i m a n t ' s c o u n s e l i s 
awarded a r e a s o n a b l e assessed f e e o f $900, payable by t h e SAIF C o r p o r a t i o n . 

March 14, 1991 C i t e as 43 Van N a t t a 544 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LEONARD R. DORAMUS, Claimant 

WCB Case No. 88-20184 
ORDER ON REVIEW 

B i s c h o f f , e t a l . , C l aimant A t t o r n e y s 
Gary Wallmark ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
L i v e s l e y ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l 
i t y award f o r a low back c o n d i t i o n from 31 p e r c e n t (99.2 d e g r e e s ) , as awarded by 
D e t e r m i n a t i o n Order, t o 59 p e r c e n t (188.8 d e g r e e s ) ; and awarded 10 p e r c e n t (15 
degrees) s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t 
l e g , whereas t h e D e t e r m i n a t i o n Order awarded no scheduled permanent d i s a b i l i t y . 
The i s s u e on r e v i e w i s e x t e n t o f permanent p a r t i a l d i s a b i l i t y , s c h e d u l e d and 
uns c h e d u l e d . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 
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CONCLUSIONS OF LAW AND OPINION 

545 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l 
u a t i o n o f d i s a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . 
Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h 
t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l 
i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on December 8, 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 24, 1990, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. 

Unscheduled D i s a b i l i t y 

Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
u n s c h e d u l e d permanent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and imp a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

I n t h i s m a t t e r t h e p a r t i e s do n o t d i s p u t e t h e v a l u e s g i v e n f o r c l a i m a n t ' s 
age ( 1 ) , f o r m a l e d u c a t i o n (0) o r t r a i n i n g ( 1 ) . SAIF d i s p u t e s t h e v a l u e s g i v e n 
by t h e R e f e r e e f o r c l a i m a n t ' s SVP and a d a p t a b i l i t y , and t h e i m p a i r m e n t v a l u e 
g i v e n f o r t h e second s u r g e r y and l o s s o f range o f m o t i o n . 

S p e c i f i c V o c a t i o n a l P u r s u i t 

SAIF argues t h a t c l a i m a n t s h o u l d have an SVP o f 7 because he has e x p e r i 
ence as a rough c a r p e n t e r . There i s evidence i n t h e r e c o r d t h a t c l a i m a n t d i d 
s u c c e s s f u l l y work as a s e l f - e m p l o y e d remodeler w i t h i n t h e l a s t t e n y e a r s ; how
e v e r , t h e d e s c r i p t i o n o f t h e d u t i e s t h a t c l a i m a n t p e r f o r m e d d o i n g t h a t j o b do 
n o t f i t w i t h i n t h e d e s c r i p t i o n o f a rough c a r p e n t e r i n t h e DOT. C l a i m a n t d i d 
work as a rough c a r p e n t e r , b u t t h a t was more t h a n t e n y e a r s ago. 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n years p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r purp o s e s , 
permanent d i s a b i l i t y i s de t e r m i n e d on t h e d a t e o f h e a r i n g . The p o s i t i o n w h i c h 
c l a i m a n t s u c c e s s f u l l y p e r f o r m e d d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f hear
i n g , w h i c h has t h e h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l , was a f o r k 
l i f t d r i v e r , SVP 3 (DOT # 921.683-050). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e f o r 
s k i l l s i s +3. Former OAR 436-35-300(4). 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r her compensable i n j u r y / c o n d i t i o n i s de t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

SAIF argues t h a t c l a i m a n t ' s a d a p t a b i l i t y r a t i n g s h o u l d be +4 r a t h e r t h a n 
+6 as d e t e r m i n e d by t h e Referee. We agree. The l a t e s t m e d i c a l r e p o r t i n t h i s 
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r e c o r d t h a t addresses c l a i m a n t ' s l i m i t a t i o n s , i n d i c a t e s t h a t c l a i m a n t s h o u l d 
a v o i d heavy l i f t i n g and s h o u l d have t h e o p t i o n t o s i t and s t a n d a t l i g h t work. 
The v a l u e f o r l i g h t work f o r an i n j u r e d worker who has n o t r e t u r n e d t o work 
would be a +4. Former OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( c ) . 

I m p a i r m e n t 

The R e f e r e e a s s i g n e d a v a l u e o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f 
t h e lumbar s p i n e , 8 p e r c e n t f o r c l a i m a n t ' s March 1988 laminectomy and f a c e t e c -
tomy, 5 p e r c e n t f o r c l a i m a n t ' s r e p e a t s u r g e r y i n Februa r y 1989, and 14 p e r c e n t 
f o r l o s t range o f t h o r a c o l u m b a r m o t i o n . SAIF argues t h a t t h e i m p a i r m e n t v a l u e 
g i v e n by t h e R e f e r e e s h o u l d n o t have i n c l u d e d a v a l u e f o r t h e second s u r g e r y and 
t h a t t h e most r e c e n t range o f m o t i o n f i n d i n g s would r e s u l t i n a s m a l l e r l o s s 
compared t o t h e v a l u e o f 14 p e r c e n t g i v e n by t h e Referee. 

Dr. Karasek, t h e t r e a t i n g p h y s i c i a n , r e p o r t e d i n Fe b r u a r y 1990 t h a t c l a i m 
a n t ' s range o f m o t i o n was a p p r o x i m a t e l y 80-90 degrees f o r w a r d , 15 degrees o f 
e x t e n s i o n and 20 degrees o f l a t e r a l b ending and 20 degrees o f r o t a t i o n . 80 
degrees o f f o r w a r d f l e x i o n would be e q u a l t o a l o s s o f 1 p e r c e n t . 15 degrees o f 
e x t e n s i o n w o u l d e q u a l a l o s s o f 1.5 p e r c e n t . 20 degrees o f l a t e r a l b e n d i n g , 
b i l a t e r a l l y , and 20 degrees o f r o t a t i o n , b i l a t e r a l l y , would e q u a l a l o s s o f 2 
p e r c e n t f o r each m o t i o n on b o t h t h e l e f t and r i g h t s i d e . These v a l u e s a r e added 
f o r a t o t a l o f 10.5 p e r c e n t f o r l o s t range o f m o t i o n . Former OAR 436-35-360(6) 
t h r u ( 1 0 ) . 

SAIF n e x t argues t h a t t h e Referee s h o u l d n o t have g i v e n a second v a l u e f o r 
t h e r e p e a t s u r g e r y a t t h e L5-S1 l e v e l . The need f o r s u r g e r y was f o r r e c u r r e n t 
d i s c h e r n i a t i o n . The Board has h e l d t h a t absent any a d d i t i o n a l i m p a i r m e n t r e 
s u l t i n g f r o m t h e second s u r g e r y , a c l a i m a n t i s e n t i t l e d t o be g i v e n o n l y one 
v a l u e f o r r e p e a t s u r g e r y a t t h e same l e v e l . Jimmy D. Basham, 42 Van N a t t a 1045 
( 1 9 9 0 ) . The m e d i c a l r e c o r d s do n o t s u p p o r t a f i n d i n g o f a d d i t i o n a l i m p a i r m e n t 
f r o m t h e second s u r g e r y ; t h e r e f o r e , c l a i m a n t i s n o t e n t i t l e d t o a s e p a r a t e v a l u e 
f o r t h e second s u r g e r y . He would r e c e i v e 5 p e r c e n t f o r t h e laminectomy and 3 
p e r c e n t f o r t h e f a c e t e c t o m y f o r a t o t a l o f 8 p e r c e n t . 

C l a i m a n t ' s t o t a l combined impairment v a l u e f o r t h e s u r g e r y , (8 p e r c e n t ) , 
c h r o n i c c o n d i t i o n (5 p e r c e n t ) and t h e l o s s o f range o f m o t i o n (10.5 p e r c e n t ) 
would be 21.8 p e r c e n t . Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 4, t h e sum i s 5. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 4, t h e p r o d u c t i s 20. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 21.8, t h e r e s u l t i s 41.8 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436-35- 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 42 p e r c e n t . 

Scheduled D i s a b i l i t y 

Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s 
s c h e d u l e d permanent d i s a b i l i t y . 

The R e f e r e e gave c l a i m a n t an award o f 10 p e r c e n t l o s s o f use o r f u n c t i o n 
o f t h e l e f t l e g based on OAR 436-35-230(7). That s e c t i o n o f t h e s t a n d a r d s d e a l s 
w i t h d e r m a t o l o g i c a l c o n d i t i o n s and i s n o t a p p l i c a b l e t o t h i s c l a i m a n t . We can 
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o n l y assume t h a t t h e s e c t i o n n o t e d was i n e r r o r because i n h i s f i n d i n g s t h e Ref
e r e e n o t e d t h a t c l a i m a n t has l e f t l e g p a i n S-l d i s t r i b u t i o n w i t h numbness down 
t h e s o l e o f t h e f o o t . P a i n i s o n l y c o n s i d e r e d t o t h e e x t e n t i t r e s u l t s i n mea
s u r a b l e i m p a i r m e n t . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . We f i n d no p e r s u a s i v e e v i 
dence t h a t t h i s l e g p a i n r e s u l t s i n impairment. Moreover, t h e l o s s o f s u r f a c e 
s e n s a t i o n i n c l a i m a n t ' s l e g i s n o t c o n s i d e r e d d i s a b l i n g . Former OAR 436-35-
2 3 0 ( 1 ) . However, c l a i m a n t i s e n t i t l e d t o a 5 p e r c e n t v a l u e f o r t h e numbness i n 
h i s f o o t . Former OAR 436-35-200(1). A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a 
t o t a l award o f 5 p e r c e n t scheduled permanent d i s a b i l i t y f o r l o s s o f use o r f u n c 
t i o n o f t h e l e f t f o o t . 

ORDER 

The Referee's o r d e r d a t e d May 1, 1990, as r e c o n s i d e r e d May 2 1 , 1990, i s 
m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n l i e u o f t h e Referee's award o f un
sc h e d u l e d permanent p a r t i a l d i s a b i l i t y , c l a i m a n t i s g r a n t e d an award o f 11 p e r 
c e n t (35.2 degrees) unscheduled permanent d i s a b i l i t y , i n a d d i t i o n t o t h e D e t e r 
m i n a t i o n Order award o f 31 p e r c e n t (99.2 d e g r e e s ) , f o r a t o t a l award o f 42 p e r 
c e n t (134.4 d e g r e e s ) . I n l i e u o f t h e Referee's award o f 10 p e r c e n t (15 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g , 
c l a i m a n t i s awarded 5 p e r c e n t (6.75 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t f o o t . The remainder o f t h e o r d e r i s 
a f f i r m e d . 

March 14, 1991 ; C i t e as 43 Van N a t t a 547 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KAREN F. GUTHRIE, Claimant 

WCB Case No. 90-05015 
ORDER ON REVIEW 

John O'Hara, Claimant A t t o r n e y 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The i n s u r e r r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee P e t e r s o n ' s o r d e r 
t h a t s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s back i n j u r y c l a i m . I n h e r b r i e f , 
c l a i m a n t argues t h a t t h e i n s u r e r has not t i m e l y f i l e d a r e q u e s t f o r r e v i e w i n 
accordance w i t h s t a t u t o r y r e q u i r e m e n t s . On r e v i e w , t h e i s s u e s a r e j u r i s d i c t i o n 
and c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's F i n d i n g s o f Fact w i t h t h e f o l l o w i n g supplementa
t i o n . 

The Refe r e e ' s o r d e r was da t e d August 1, 1990. T h e r e a f t e r , t h e Referee 
i s s u e d an amended o r d e r on August 13, 1990, which amended c l a i m a n t ' s s o c i a l 
s e c u r i t y number, d a t e o f i n j u r y and wo r k e r s ' compensation d i v i s i o n number. 

On August 29, 1990, t h e i n s u r e r m a i l e d a r e q u e s t f o r r e v i e w t o t h e 
Board. The r e q u e s t s t a t e d t h a t t h e i n s u r e r was s e e k i n g Board r e v i e w o f 
"...Referee P e t e r s o n ' s o r d e r d a t e d August 1, 1990. Review i s r e q u e s t e d w i t h i n 
t h i r t y days o f p u b l i c a t i o n o f t h e Referee's o r d e r p u r s u a n t t o t h e p r o v i s i o n s 
o f ORS 656;289." The r e q u e s t , which c a r r i e d t h e a p p r o p r i a t e WCB Case Number, 
a l s o i n d i c a t e d t h a t c o p i e s had been p r o v i d e d t o a l l p a r t i e s t o t h e p r o c e e d i n g 
b e f o r e t h e Re f e r e e . 
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On November 15, 1990, t h e Board m a i l e d a computer g e n e r a t e d l e t t e r t o 
t h e p a r t i e s a c k n o w l e d g i n g t h e r e q u e s t f o r r e v i e w . . 

CONCLUSIONS OF LAW AND OPINION 
J u r i s d i c t i o n 

A R e f e r e e ' s o r d e r i s f i n a l u n l e s s , w i t h i n 30 days a f t e r t h e d a t e on 
wh i c h a copy o f t h e o r d e r i s m a i l e d t o t h e p a r t i e s , one o f t h e p a r t i e s r e 
q u e s t s Board r e v i e w under ORS 656.289(3). Requests f o r Board r e v i e w s h a l l be 
m a i l e d t o t h e Board and c o p i e s o f t h e r e q u e s t s h a l l be m a i l e d t o a l l p a r t i e s 
t o t h e p r o c e e d i n g b e f o r e t h e Referee. ORS 656.295(2). 

Compliance w i t h ORS 656.295 r e q u i r e s t h a t s t a t u t o r y n o t i c e o f t h e r e 
q u e s t f o r r e v i e w s h a l l be m a i l e d o r a c t u a l n o t i c e be r e c e i v e d w i t h i n t h e 
s t a t u t o r y p e r i o d . Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 ( 1 9 8 3 ) . 
The n e c e s s a r y f u n c t i o n o f n o t i c e s t a t u t e s i s t o i n f o r m t h e p a r t i e s o f t h e 
i s s u e s i n s u f f i c i e n t t i m e t o p r e p a r e f o r a d j u d i c a t i o n . N o l l e n v. SAIF, 23 Or 
App 420, 423 (1975) r e v den (1 9 7 6 ) . 

The t i m e w i t h i n w h i c h t o appeal an o r d e r c o n t i n u e s t o r u n , u n l e s s t h e 
o r d e r has been " s t a y e d , " w i t h d r a w n o r m o d i f i e d . I n t e r n a t i o n a l Paper Co. v. 
W r i g h t , 80 Or App 444 ( 1 9 8 6 ) ; F i s c h e r v. SAIF, 76 Or App 656, 659 ( 1 9 8 6 ) . 

Here, c l a i m a n t a s s e r t s t h a t t h e i n s u r e r has r e q u e s t e d r e v i e w o f t h e Ref
eree ' s August 1, 1990 o r d e r and f a i l e d t o r e q u e s t r e v i e w o f t h e August 13, 
1990 amended o r d e r . Under such c i r c u m s t a n c e s , c l a i m a n t contends t h a t we l a c k 
j u r i s d i c t i o n t o c o n s i d e r t h i s m a t t e r . We d i s a g r e e . 

The i n s u r e r ' s August 29, 1990 r e q u e s t d i d s t a t e t h a t i t was s e e k i n g r e 
v i e w o f "Referee P e t e r s o n ' s o r d e r d a t e d "August 1, 1990." However, t h e r e 
q u e s t a l s o s t a t e d t h a t i t was b e i n g s u b m i t t e d w i t h i n 30 days o f t h e p u b l i c a 
t i o n o f t h e Re f e r e e ' s o r d e r . Inasmuch as t h e i n s u r e r a l s o r e q u e s t e d Board 
r e v i e w w i t h i n 30 days o f Referee Peterson's August 13, 1990 amended o r d e r , we 
co n c l u d e t h a t t h e r e q u e s t encompasses b o t h o r d e r s . Consequently, we c o n c l u d e 
t h a t we have j u r i s d i c t i o n . Rudolph A. Beeman, 42 Van N a t t a 55 ( 1 9 9 0 ) . 

C o m p e n s a b i l i t y 1 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g c o n c e r n i n g t h e i s s u e o f compens
a b i l i t y as s e t f o r t h i n t h e Referee's o r d e r . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s i b i l i t y i s s u e i s 
$750, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s 
r e s p o n d e n t ' s b r i e f ) t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 1, 1990, as amended, August 13, 1990, 
i s a f f i r m e d . For s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y i s s u e , 
c l a i m a n t ' s c o u n s e l i s awarded an assessed a t t o r n e y f e e o f $750, t o be p a i d by 
t h e i n s u r e r . 
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I n t h e M a t t e r o f t h e Compensation o f 
TRUDY 6. LANGSTON, Claimant 

WCB Case No. 89-22732 
ORDER ON REVIEW 

Westmoreland & Shebley, C l a i m a n t A t t o r n e y s 
J u l e n e M. Quinn ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Peterson's o r d e r t h a t u p h e l d t h e SAIF 
C o r p o r a t i o n ' s d e n i a l o f her o c c u p a t i o n a l d i s e a s e c l a i m f o r r e s p i r a t o r y and 
f a c i a l s k i n c o n d i t i o n s . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s t a r t e d w o r k i n g f o r t h e employer i n 1985 and f i r s t n o t i c e d f a c i a l 
symptoms, w h i c h resembled a r a s h , i n t h e w i n t e r o f 1986, a f t e r she was moved t o 
t h e f o u r t h f l o o r o f t h e employer's b u i l d i n g . Her symptoms improved o v e r week
ends and d u r i n g v a c a t i o n s ; t h e y f l a r e d w i t h i n h o u r s , when she r e t u r n e d t o work. 
( T r . 57, 6 1 , 70-71, 79, 8 0 ) . Claimant a l s o e x p e r i e n c e d pulmonary symptoms, 
a s s o c i a t e d w i t h h er w o r k p l a c e . 

C l a i m a n t t r e a t e d w i t h Dr. Kazmierowski, f o r b o t h c o n d i t i o n s , u n t i l l a t e 
1988. She began t r e a t i n g w i t h Dr. Green, who s p e c i a l i z e s i n a l l e r g i e s and 
e n v i r o n m e n t a l m e d i c i n e , i n t h e f a l l o f 1988. By t h a t t i m e , c l a i m a n t had had a 
b r o n c h i a l cough f o r e i g h t months. ( T r . 60-62). 

C l a i m a n t has p r e e x i s t i n g a l l e r g i e s t o d u s t , molds, p o l l e n s , a n i m a l 
danders, m i l k and wheat. ( T r . 55, 8 5 ) . She had no p r i o r s k i n p roblems, e x c e p t 
some acne 10 y e a r s ago, when she went t h r o u g h a s t r e s s f u l d i v o r c e . ( T r . 66, 
9 1 ) . C l a i m a n t ' s p r i o r s k i n and r e s p i r a t o r y symptoms d i f f e r e d f r o m t h o s e w h i c h 
s t a r t e d i n 1986. ( T r . 8 9 ) . 

An i n d u s t r i a l h y g i e n i s t from Oregon OSHA t e s t e d t h e a i r i n t h e employer's 
b u i l d i n g , and i n c l a i m a n t ' s w o r k p l a c e i n p a r t i c u l a r , and fo u n d no " s t a t i s t i c a l l y 
s i g n i f i c a n t " c o n t a m i n a n t s p r e s e n t . 

C l a i m a n t ' s l a s t day a t work was September 18, 1989. ( T r . 7 2 ) . 
Her c o n d i t i o n improved " d r a m a t i c a l l y " t h e r e a f t e r . (Ex. 2 8 - 2 ) . 

The SAIF C o r p o r a t i o n d e n i e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r her 
r e s p i r a t o r y and f a c i a l s k i n c o n d i t i o n s on October 6, 1989. 

ULTIMATE FINDING OF FACT 

C l a i m a n t ' s exposure t o e n v i r o n m e n t a l c o n d i t i o n s i n her w o r k p l a c e was t h e 
maj o r c o n t r i b u t i n g cause o f her r e s p i r a t o r y problems and d e r m a t o l o g i c a l c o n d i 
t i o n r e q u i r i n g m e d i c a l s e r v i c e s . 

CONCLUSIONS OF LAW AND OPINION 

As a p r e l i m i n a r y m a t t e r , we n o t e t h a t t h e Referee d i s m i s s e d c l a i m a n t ' s 
h e a r i n g r e q u e s t . No p a r t y r e q u e s t e d t h a t he do so. Moreover, we a r e aware o f 
no o t h e r a u t h o r i t y s u p p o r t i n g a d i s m i s s a l , absent such a r e q u e s t . T h e r e f o r e , we 
r e i n s t a t e c l a i m a n t ' s h e a r i n g r e q u e s t and proceed t o t h e m e r i t s . 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h c l a i m a n t was l a s t exposed t o employment c o n d i t i o n s w h i c h a l l e g e d l y caused 
t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 
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C l a i m a n t ' s l a s t work exposure o c c u r r e d on September 19, 1989. T h e r e f o r e , t h e 
o c c u p a t i o n a l d i s e a s e law, w h i c h became e f f e c t i v e January 1, 1988, i s a p p l i c a b l e . 
See Johnson, s u p r a , a t 146-48; Donna E. Aschbacher, 41 Van N a t t a 1242 ( 1 9 8 9 ) . 

To be compensable under t h e a p p l i c a b l e law, c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease must f a l l w i t h i n one o f t h e t h r e e s u b s e c t i o n s o f f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) . 
Because t h e c l a i m i n v o l v e s n e i t h e r "overuse trauma" nor a m e n t a l c o n d i t i o n , i t 
i s n o t p r o p e r l y a n a l y z e d under s u b s e c t i o n s (b) o r ( c ) . See Ronald D i c k s o n , 42 
Van N a t t a 1102 ( 1 9 9 0 ) . 

A c l a i m i s p r o p e r l y a n a l y z e d under former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) when i t i n 
v o l v e s " i n g e s t i o n o f , i n h a l a t i o n o f o r c o n t a c t w i t h d u s t , fumes, v a p o r s , gasses, 
r a d i a t i o n o r o t h e r c o n d i t i o n s o r substances." Inasmuch as t h e m e d i c a l e v i d e n c e 
i n t h i s case i n d i c a t e s t h a t c l a i m a n t ' s c o n d i t i o n i s e i t h e r i d i o p a t h i c o r caused 
by exposure t o i r r i t a n t s , we a n a l y z e her c l a i m under s u b s e c t i o n ( a ) . 

To e s t a b l i s h c o m p e n s a b i l i t y , under forme r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) , c l a i m a n t must 
e s t a b l i s h t h a t h e r work exposure was t h e major c o n t r i b u t i n g cause o f h e r r e s p i 
r a t o r y and d e r m a t o l o g i c a l c o n d i t i o n s . P r i s c i l l a O. Dean, 42 Van N a t t a 1573 
( 1 9 9 0 ) ; see D i c k s o n , s u p r a . T h i s case p r e s e n t s a complex m e d i c a l q u e s t i o n . The 
r e s o l u t i o n o f t h e i s s u e depends l a r g e l y on an a n a l y s i s o f t h e m e d i c a l e v i d e n c e . 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109, r e v den 300 Or 546 ( 1 9 8 6 ) . 

The R e f e r e e d e c i d e d t h a t c l a i m a n t f a i l e d t o prove t h a t her c o n d i t i o n i s 
w o r k - r e l a t e d because: t h e e x a c t c a u s a l c o n d i t i o n s remain u n i d e n t i f i e d ; a l t h o u g h 
t h e s u s p e c t e d i r r i t a n t s — formaldehyde and f i b e r g l a s s — a r e p r e s e n t ( a t low 
l e v e l s ) i n c l a i m a n t ' s w o r k p l a c e , c l a i m a n t does not t e s t " a l l e r g i c " t o e i t h e r ; 
and t h e t r e a t i n g d o c t o r has a l l e g e d l y n o t c o n s i d e r e d v a r i o u s p o t e n t i a l o f f - w o r k 
causes. 

A t t h e o u t s e t , we n o t e t h a t c l a i m a n t ' s c l a i m does n o t f a i l , as a m a t t e r o f 
N law, because a s p e c i f i c cause i s n o t i d e n t i f i e d . See V o l k v. B i r d s e v e , 16 Or 
App 349 ( 1 9 7 4 ) . I n t h i s case, t h e evidence i s p e r s u a s i v e and u n d i s p u t e d t h a t 
t h e o n s e t , w a x i n g and waning and r e s o l u t i o n o f c l a i m a n t ' s c o n d i t i o n s c o r r e l a t e 
d i r e c t l y , i n t i m e and p l a c e , w i t h exposure t o her work e n v i r o n m e n t . We a n a l y z e 
t h e m e d i c a l e v i d e n c e w i t h t h a t f a c t i n mind. 

Drs. Haberman and B e l l , d e r m a t o l o g i s t s , examined c l a i m a n t and r e v i e w e d her 
m e d i c a l h i s t o r y . Both p h y s i c i a n s o p i n e d t h a t c l a i m a n t s u f f e r s f r o m acne 
r o s a c e a , an i d i o p a t h i c c o n d i t i o n . Haberman not e d t h a t , a l t h o u g h c l a i m a n t does 
n o t t e s t " a l l e r g i c " t o f i b e r g l a s s , t h a t m a t e r i a l c o u l d n o n e t h e l e s s be an i r r i 
t a n t e x a c e r b a t i n g c l a i m a n t ' s " p r i m a r y s k i n c o n d i t i o n . " (Ex. 1 5 - 2 ) . Haberman 
a l s o s u s p e c t e d t h a t t h e t o p i c a l m e d i c a t i o n which c l a i m a n t used m i g h t worsen h e r 
s k i n c o n d i t i o n . However, t h e r e i s no evidence r e l a t i n g any o f c l a i m a n t ' s v a r i 
ous t r e a t m e n t s t o a w o r s e n i n g o f e i t h e r c o n d i t i o n . 

Dr. B e l l o p i n e d t h a t e n v i r o n m e n t a l f a c t o r s "do n o t cause r o s a c e a - l i k e 
symptoms." (Ex. 1 8 - 2 ) . He observed c l a i m a n t ' s c o n d i t i o n a f t e r she had been o f f 
work f o r two weeks, compared i t t o e a r l i e r p h o t o g r a p h s , and c o n c l u d e d t h a t 
c l a i m a n t had n o t improved s i n c e she was o f f work. T h i s o b s e r v a t i o n i s n o t c o r 
r o b o r a t e d by o t h e r m e d i c a l examiners. I n f a c t , Drs. F e l d s t e i n and Green, who 
examined c l a i m a n t a f t e r B e l l , n o t e d "remarkable" and " d r a m a t i c " improvements. 
(Exs. 19-2, 2 1 - 1 ) . We c o n c l u d e t h a t , inasmuch as Dr. B e l l o n l y saw c l a i m a n t 
once two weeks a f t e r her l a s t exposure t o her work e n v i r o n m e n t , h i s o p i n i o n 
about c l a i m a n t ' s c o n d i t i o n o v e r t i m e i s n o t p e r s u a s i v e . 

Dr. Montanaro, a l l e r g i s t , r e v i e w e d c l a i m a n t ' s m e d i c a l h i s t o r y and t h e 
e n v i r o n m e n t a l r e p o r t c o n c e r n i n g c l a i m a n t ' s w o r k p l a c e . He o p i n e d t h a t c l a i m a n t ' s 
o r a l c o r t i c o s t e r o i d t r e a t m e n t may have caused o r worsened her s k i n c o n d i t i o n . 
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However, c l a i m a n t t r e a t e d i n t e r m i t t e n t l y w i t h o r a l m e d i c a t i o n and t h e r e i s no 
e v i d e n c e c o r r e l a t i n g her s k i n symptoms w i t h t h i s , o r any o t h e r t r e a t m e n t . 

Montanaro a l s o n o t e d B e l l ' s o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n had n o t im
p r o v e d a f t e r she stopped w o r k i n g . He o p i n e d t h a t i f c l a i m a n t had s u f f e r e d f r o m 
a ' w o r k p l a c e i r r i t a n t , t h e e f f e c t s would have been t r a n s i e n t and she w o u ld have 
r e c o v e r e d by t h e t i m e o f B e l l ' s e x a m i n a t i o n . (Ex. 2 9 - 2 ) . He c o n c l u d e d t h a t 
c l a i m a n t ' s c o n d i t i o n i s n o t r e l a t e d t o her work exposure. Inasmuch as we do n o t 
c o n s i d e r B e l l ' s o b s e r v a t i o n t o be r e l i a b l e , we a r e n o t persuaded by Montanaro's 
o p i n i o n w h i c h i s based, i n p a r t , on B e l l ' s o p i n i o n . I n t h i s r e g a r d , we a l s o 
n o t e t h a t Montanaro e v i d e n t l y o v e r l o o k e d t h e t r e a t i n g d o c t o r ' s c h a r t n o t e s which 
document, o v e r a t h r e e - y e a r p e r i o d , t h a t c l a i m a n t ' s c o n d i t i o n worsened when she 
worked, and c l e a r e d up when she d i d n o t work. N e i t h e r Haberman, B e l l nor 
Montanaro o f f e r e d an e x p l a n a t i o n f o r t h e documented p a t t e r n and c o r r e l a t i o n be
tween c l a i m a n t ' s work exposure and her worsened symptoms. 

Dr. Green, who s p e c i a l i z e s i n a l l e r g i e s and e n v i r o n m e n t a l m e d i c i n e , t r e a t 
ed c l a i m a n t f o r o v e r a y e a r a t a f r e q u e n c y o f a p p r o x i m a t e l y once p e r month. 
From t h e o u t s e t , Green not e d t h a t c l a i m a n t ' s c o n d i t i o n improved when she was 
away f r o m her w o r k p l a c e . Green o p i n e d t h a t c l a i m a n t "has n o t f o l l o w e d t h e 
p a t t e r n o f acne rosacea, which i s a c h r o n i c e s s e n t i a l l y u n r e l e n t i n g f a c i a l 
d e r m a t i t i s . . . . The c l e a r waxing and waning w i t h work exposure and avoidance 
o f work i s t o t a l l y i n c o n s i s t e n t w i t h t h e d i a g n o s i s o f acne r o s a c e a , an i d i o 
p a t h i c i l l n e s s . " (Ex. 2 7 ) . Over t h e p e r i o d o f h i s t r e a t m e n t , Green r e p o r t e d 
t h a t c l a i m a n t ' s symptoms f l a r e d when she was a t work and c l e a r e d when she was 
o f f work. (Exs. 1-8, 1-11, 2 1 , 27, 29, 30, 3 1 ) . H i s c h a r t n o t e s r e f l e c t t h a t 
he c o n s i d e r e d and r u l e d o u t o t h e r p o t e n t i a l causes. (See Ex. 1 ) . Green con
c l u d e d t h a t c l a i m a n t ' s work exposure was t h e major cause o f h e r d e r m a t o l o g i c a l 
and r e s p i r a t o r y problems. (Ex. 32; see Ex. 2 6 ) . 

We o r d i n a r i l y g i v e g r e a t w e i g h t t o t h e o p i n i o n o f t h e t r e a t i n g p h y s i c i a n , 
a b s e n t p e r s u a s i v e reasons t o do o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 
( 1 9 8 3 ) . Here, because Green had an a c c u r a t e h i s t o r y and t h e v e r y s i g n i f i c a n t 
advantage o f o b s e r v i n g and t r e a t i n g c l a i m a n t over t i m e , we see no reason n o t t o 
r e l y on h i s w e l l - r e a s o n e d o p i n i o n . See Somers v. SAIF, 77 Or App 259, 263 
( 1 9 8 6 ) . T h e r e f o r e , we conclude t h a t c l a i m a n t has c a r r i e d her b u rden o f p r o v i n g 
t h a t h e r work exposure was t h e major c o n t r i b u t i n g cause o f h e r r e s p i r a t o r y and 
d e r m a t o l o g i c a l c o n d i t i o n s . 

C l a i m a n t ' s c o u n s e l i s e n t i t l e d t o a r e a s o n a b l e assessed f e e f o r h i s s e r 
v i c e s a t h e a r i n g and on r e v i e w . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n 
OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e 
f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s a t h e a r i n g and on r e v i e w i s $2,500, t o be p a i d 
by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case a t h e a r i n g and on r e v i e w , t h e c o m p l e x i t y o f t h e i s s u e , and 
t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

C l a i m a n t ' s r e q u e s t f o r h e a r i n g i s r e i n s t a t e d . The R e f e r e e ' s o r d e r d a t e d 
May 23, 1990 i s r e v e r s e d . The SAIF C o r p o r a t i o n ' s d e n i a l i s s e t a s i d e and t h e 
c l a i m i s remanded t o SAIF f o r f u r t h e r p r o c e s s i n g a c c o r d i n g t o law. C l a i m a n t ' s 
a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f $2,500, p a y a b l e by SAIF. 
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I n t h e M a t t e r o f t h e Compensation o f 
ELENA RAMIREZ, Claimant 
WCB Case No. 89-12737 

ORDER ON REVIEW 
Gi n s b u r g , e t a l . , C l aimant A t t o r n e y s 
C a r o l T a a f f e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e M i l l s ' 
o r d e r t h a t : ( 1 ) fo u n d t h a t c l a i m a n t ' s c l a i m f o r her r i g h t f o o t , r i g h t l e g and 
back c o n d i t i o n s was p r e m a t u r e l y c l o s e d ; and (2) g r a n t e d c l a i m a n t permanent t o t a l 
d i s a b i l i t y , whereas a D e t e r m i n a t i o n Order awarded no permanent d i s a b i l i t y . I n 
her b r i e f , c l a i m a n t c o n t e s t s t h o s e p o r t i o n s o f Referee M i l l s ' o r d e r t h a t f o u n d 
t h a t c l a i m a n t was n o t w r o n g f u l l y d e n i e d p a i n c e n t e r t r e a t m e n t by SAIF. C l a i m a n t 
a l s o r e q u e s t s p e n a l t i e s and r e l a t e d a t t o r n e y f e e s on an u n d e r p a i d t i m e l o s s r a t e 
and SAIF's a l l e g e d f a i l u r e t o process t h e c l a i m f o r p a i n c e n t e r t r e a t m e n t and 
a u t h o r i z e t h a t t r e a t m e n t . On r e v i e w , t h e i s s u e s a r e premature c l o s u r e , e x t e n t 
o f permanent d i s a b i l i t y , i n c l u d i n g permanent t o t a l d i s a b i l i t y , m e d i c a l s e r v i c e s , 
p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s w i t h t h e e x c e p t i o n o f p a r a g r a p h e i g h t and 
t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

On Ja n u a r y 1 1 , 1988, Dr. L i p e , p o d i a t r i s t , began t r e a t i n g c l a i m a n t . 

From March 1, 1988 t h r o u g h June 9, 1988, Dr. Simpson, D.C., examined and 
t r e a t e d c l a i m a n t t e n t i m e s . (Exs. 6, 7 ) . 

FINDINGS OF ULTIMATE FACT 

F u r t h e r m a t e r i a l improvement i n c l a i m a n t ' s c o n d i t i o n c o u l d n o t r e a s o n a b l y 
be e x p e c t e d when her c l a i m was c l o s e d by t h e January 3 1 , 1989 D e t e r m i n a t i o n 
Order. 

C l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y i n c a p a c i t a t e d as a r e s u l t o f h e r 
compensable i n j u r y . She has n o t c a r r i e d o u t r e a s o n a b l e work s e a r c h e f f o r t s , and 
such e f f o r t s w o u l d n o t be f u t i l e . 

C l a i m a n t has s u s t a i n e d a 90 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f h e r compensable neck and back i n j u r y . 

C l a i m a n t has s u s t a i n e d a 22 p e r c e n t l o s s o f use o r f u n c t i o n o f h e r r i g h t 
f o o t as a r e s u l t o f h e r compensable i n j u r y . 

P a i n c e n t e r t r e a t m e n t i s re a s o n a b l e and necessary t r e a t m e n t f o r c l a i m a n t ' s 
compensable r i g h t f o o t c o n d i t i o n , b u t n o t her neck and back c o n d i t i o n . 

CONCLUSIONS OF LAW AND OPINION 
Premature C l o s u r e 

A c l a i m may be c l o s e d i f c l a i m a n t ' s compensable c o n d i t i o n i s m e d i c a l l y 
s t a t i o n a r y , i . e . , no f u r t h e r m a t e r i a l improvement would r e a s o n a b l y be e x p e c t e d 
f r o m m e d i c a l t r e a t m e n t , o r t h e passage o f t i m e . ORS 656.005(17). I t i s 
c l a i m a n t ' s b u r d e n t o e s t a b l i s h t h a t she was n o t m e d i c a l l y s t a t i o n a r y when t h e 
c l a i m was c l o s e d . B e r l i n e r v. Weyerhaeuser Corp., 54 Or App 624 ( 1 9 8 1 ) ; 
Brad T. G r i b b l e , 37 Van N a t t a 92 (19 8 5 ) . 
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The R e f e r e e found t h a t t h e January 31 , 1989 D e t e r m i n a t i o n Order prema
t u r e l y c l o s e d c l a i m a n t ' s c l a i m by a c c e p t i n g Dr. Simpson's, D.C., m e d i c a l l y s t a 
t i o n a r y d a t e o f December 19, 1988. The Referee i n s t e a d r e l i e d on t h e o p i n i o n o f 
t r e a t i n g c h i r o p r a c t o r , Dr. Young, t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
F e b r u a r y 22, 1989. We d i s a g r e e . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . Weiland v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , repub
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . 

Here, t h e r e a r e p e r s u a s i v e reasons not t o d e f e r t o Dr. Young. He s t a t e d 
on O c t o b e r 12, 1988 t h a t i t was u n l i k e l y t h a t c l a i m a n t would improve w i t h t h e 
t y p e o f t r e a t m e n t she had p r e v i o u s l y r e c e i v e d . There a r e no m e d i c a l r e p o r t s i n 
t h e r e c o r d documenting any d i f f e r e n t t y p e o f t r e a t m e n t between t h e t i m e Dr. 
Simpson f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on December 19, 1988 and t h e t i m e 
Dr. Young f o u n d her m e d i c a l l y s t a t i o n a r y on F e b r u a r y 22, 1989. 

F u r t h e r , Dr. Young based h i s o p i n i o n on h i s b e l i e f t h a t c l a i m a n t ' s symp
toms were e n t i r e l y o r g a n i c i n n a t u r e so t h a t f u r t h e r t r e a t m e n t o f her p h y s i c a l 
c o n d i t i o n was l i k e l y t o r e s u l t i n improvement. (Exs. 10B-3 & 4, 23-2, 10A-2). 
We a r e , i n s t e a d , persuaded by t h e o p i n i o n o f Dr. Turco, p s y c h i a t r i s t , t h a t 
c l a i m a n t was e x p r e s s i n g e m o t i o n a l problems t h r o u g h m u s c u l o s k e l e t a l symptoms i n 
h e r neck and back. We d e f e r t o Dr. Turco because o f h i s s p e c i a l e x p e r t i s e i n 
t h i s a r e a and because h i s o p i n i o n i s c o n s i s t e n t w i t h r e p o r t s o f f u n c t i o n a l o v e r 
l a y f r o m t h r e e s e p a r a t e v o c a t i o n a l / o c c u p a t i o n a l r e h a b i l i t a t i o n c o u n s e l o r s , Dr. 
Simpson and t h e Western M e d i c a l C o n s u l t a n t s . A c c o r d i n g l y , we c o n c l u d e Dr. 
Young's m e d i c a l l y s t a t i o n a r y o p i n i o n i s n o t p e r s u a s i v e because i t i s premised on 
t h e e r r o n e o u s assumption t h a t c l a i m a n t ' s symptoms a r e e n t i r e l y o r g a n i c i n 
n a t u r e . 

We, i n s t e a d , r e l y on Dr. Simpson's December 19, 1988 m e d i c a l l y s t a t i o n a r y 
d a t e . W i t h t h e e x c e p t i o n o f Dr. Young's o p i n i o n , t h e m e d i c a l r e c o r d s u p p o r t s 
Dr. Simpson's m e d i c a l l y s t a t i o n a r y d a t e . The Referee i n c o r r e c t l y d i s c o u n t e d 
Simpson's o p i n i o n on t h e ground t h a t he saw c l a i m a n t o n l y i n an i n d e p e n d e n t 
c a p a c i t y . The r e c o r d shows t h a t Dr. Simpson saw c l a i m a n t a t l e a s t t e n t i m e s , 
i n c l u d i n g p r o v i d i n g her w i t h p a l l i a t i v e c a r e d u r i n g seven t r e a t m e n t s o v e r a 
t h r e e week p e r i o d . (Exs. 7, 1 2 ) . H i s o p i n i o n i s t h o r o u g h , w e l l - r e a s o n e d , based 
on a c o m p l e t e h i s t o r y and e x a m i n a t i o n , and c o n s i s t e n t w i t h t h e f a c t t h a t c l a i m 
a n t ' s c o n d i t i o n had n o t improved w i t h many months o f t r e a t m e n t . 

F i n a l l y , we d i s a g r e e w i t h t h e Referee's r e a s o n i n g t h a t Dr. Simpson's r e 
p o r t was i n t e r n a l l y i n c o n s i s t e n t i n t h a t he n o t e d r e s t r i c t i o n s i n c l a i m a n t ' s 
r ange o f m o t i o n and agreed c l a i m a n t was l i m i t e d t o s e d e n t a r y work, b u t n e v e r t h e 
l e s s f o u n d t h a t c l a i m a n t had no permanent impairment and was m e d i c a l l y s t a t i o n 
a r y . I n f a c t , Dr. Simpson o p i n e d t h a t t h e r e were no p u r e l y o b j e c t i v e s i g n s o f 
i m p a i r m e n t , n o t t h a t t h e r e was no permanent i m p a i r m e n t . (Ex. 1 2 - 3 ) . 

For t h e s e reasons, we f i n d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y on 
December 19, 1988 and t h a t her c l a i m was n o t p r e m a t u r e l y c l o s e d . 

Permanent T o t a l D i s a b i l i t y 

C l a i m a n t must pr o v e by a preponderance o f t h e e v i d e n c e t h a t she i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . A l t h o u g h d i s a b l e d , 
c l a i m a n t i s n o t t o t a l l y i n c a p a c i t a t e d on a p h y s i c a l o r m e d i c a l b a s i s a l o n e . 
C o n s e q u e n t l y , c l a i m a n t can p r e v a i l o n l y by p r o v i n g t h a t she f a l l s w i t h i n t h e 
"odd l o t " d o c t r i n e . Under t h a t d o c t r i n e , a d i s a b l e d p e r s o n , w i t h some r e s i d u a l 
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p h y s i c a l c a p a c i t y , may be pe r m a n e n t l y and t o t a l l y d i s a b l e d due t o a c o m b i n a t i o n 
o f her p h y s i c a l c o n d i t i o n and c e r t a i n nonmedical f a c t o r s , such as age, educa
t i o n , work e x p e r i e n c e s , a d a p t a b i l i t y t o n o n p h y s i c a l l a b o r , m e n t a l c a p a c i t y and 
e m o t i o n a l c o n d i t i o n s . C l a r k v. Boise Cascade Co., 72 Or App 397 ( 1 9 8 5 ) . 

Under t h e "odd l o t " d o c t r i n e , c l a i m a n t must demonstrate t h a t she i s w i l l 
i n g t o e n t e r t h e work f o r c e and t h a t she has made r e a s o n a b l e e f f o r t s t o do so. 
F a i l u r e t o l o o k f o r work may be c o n s i d e r e d r e a s o n a b l e when such a t t e m p t s w o u ld 
be f u t i l e . See B u t c h e r v. SAIF, 45 Or App 318 (1 9 8 3 ) . However, even i f a work 
s e a r c h w o u l d be f u t i l e , such a c l a i m a n t must e s t a b l i s h t h a t he o r she, b u t f o r 
t h e compensable i n j u r y , would have been w i l l i n g t o seek r e g u l a r g a i n f u l employ
ment. SAIF v. Stephen, 303 Or 41 (19 8 9 ) . 

The R e f e r e e awarded c l a i m a n t permanent t o t a l d i s a b i l i t y on t h e b a s i s o f 
t h e odd l o t d o c t r i n e , based i n p a r t on h i s f i n d i n g t h a t c l a i m a n t had s a t i s f i e d 
t h e seek work r e q u i r e m e n t . However, t h e r e c o r d shows t h a t c l a i m a n t a p p l i e d f o r 
work a t o n l y t h r e e p l a c e s and, o f t h e s e , o n l y two were w i t h i n h e r s e d e n t a r y 
l i m i t a t i o n s . On t h i s r e c o r d , c l a i m a n t has n o t e s t a b l i s h e d t h a t she has made 
r e a s o n a b l e work s e a r c h e f f o r t s . 

F u r t h e r , she has n o t e s t a b l i s h e d t h a t a work search would be f u t i l e . A l 
th o u g h Dr. Young o p i n e d t h a t c l a i m a n t i s e s s e n t i a l l y unemployable, h i s o p i n i o n 
i s n o t p e r s u a s i v e because i t i s based i n p a r t on c l a i m a n t ' s p s y c h o g e n i c p a i n 
d i s o r d e r . No m e d i c a l o p i n i o n s i n t h e r e c o r d r e l a t e t h i s d i s o r d e r t o t h e work 
i n j u r y , and t h e r e i s no ev i d e n c e t h e problem p r e e x i s t e d t h e i n j u r y . 

o 

S i m i l a r l y , t h e o p i n i o n o f v o c a t i o n a l c o u n s e l o r Hughes does n o t persuade us 
t h a t work s e a r c h e f f o r t s would be f u t i l e . He o p i n e d t h a t c l a i m a n t i s u n a b l e t o 
c o m p e t i t i v e l y engage i n t h e work f o r c e based on her i n a b i l i t y t o speak E n g l i s h , 
her age ( 4 6 ) , h e r e d u c a t i o n (3 t o 4 y e a r s ) and her p h y s i c a l i m p a i r m e n t . Hughes 
r e l i e d on Dr. Young's o p i n i o n r e g a r d i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , w h i c h i s 
n o t p e r s u a s i v e f o r t h e reasons d i s c u s s e d above. I n a d d i t i o n , Mr. Hughes' con
t a c t w i t h c l a i m a n t was l i m i t e d t o mee t i n g w i t h her i n p r e p a r a t i o n t o t e s t i f y . 
( T r . 1 7 ) . A l s o , Mr. Hughes based h i s o p i n i o n on a p h y s i c a l c a p a c i t i e s e v a l u a 
t i o n p e r f o r m e d by t h e O c c u p a t i o n a l M e d i c i n e Center (OMC), w h i c h does n o t s u p p o r t 
t h e c o n c l u s i o n t h a t c l a i m a n t i s unemployable. The OMC t h e r a p i s t f o u n d t h a t 
c l a i m a n t worked a t a s e d e n t a r y l e v e l d u r i n g t h e t h r e e hour e v a l u a t i o n , w h i c h i n 
d i c a t e s t h a t she was a t l e a s t capable o f p a r t - t i m e work. (Ex. 23AAA-5). 

F u r t h e r m o r e , Ms. Ayeerza, v o c a t i o n a l c o u n s e l o r f r o m Cascade R e h a b i l i t a t i o n 
C o u n s e l i n g , i d e n t i f i e d l i g h t d u t y assembly and e l e c t r o n i c s assembly as p o t e n t i a l 
j o b s f o r c l a i m a n t and Dr. Young approved t h e s e j o b s , a t l e a s t on a p a r t - t i m e 
b a s i s . (Exs. 16-2, 18A). F i n a l l y , one o f t h e e i g h t employers s u r v e y e d by 
Cascade i n d i c a t e d i t would h i r e c l a i m a n t d e s p i t e her language l i m i t a t i o n s . 
(Exs. 18-5, 1 8 - 6 ) . 

I n summary, we co n c l u d e c l a i m a n t has n o t made r e a s o n a b l e e f f o r t s t o r e 
e n t e r t h e work f o r c e , and t h a t such e f f o r t s would n o t be f u t i l e . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t i s n o t pe r m a n e n t l y t o t a l l y d i s a b l e d . 

Permanent P a r t i a l D i s a b i l i t y 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r 
t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 
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Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on December 19, 
1988, and her c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 3 1 , 1989, we 
a p p l y t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former OAR 436-
35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d permanent 
d i s a b i l i t y . Former OAR 436-35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f 
c l a i m a n t ' s unscheduled permanent d i s a b i l i t y . 

Unscheduled Permanent P a r t i a l D i s a b i l i t y - Spine 

The d e t e r m i n a t i o n o f unscheduled permanent p a r t i a l d i s a b i l i t y under t h e 
" s t a n d a r d s " i s made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e 
" s t a n d a r d s " t o t h e c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and i m p a i r m e n t . Once 
e s t a b l i s h e d , t h e v a l u e s f o r age and e d u c a t i o n are added and t h e sum i s m u l t i 
p l i e d by t h e a p p r o p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g 
u r e s i s t h e n added t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t 
age o f u n s cheduled permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

SAIF argues t h a t c l a i m a n t ' s s p i n a l symptoms a r e n o t r e l a t e d t o her work 
i n j u r y . We d i s a g r e e . SAIF accepted c l a i m a n t ' s c e r v i c a l , t h o r a c i c and lumbar 
back s t r a i n s and r i g h t f o o t / l e g p a i n i n a s t i p u l a t i o n d a t e d November 28, 1988. 
(Ex. 1 1 ) . We, t h e r e f o r e , proceed t o r a t e c l a i m a n t ' s s p i n a l i m p a i r m e n t under t h e 
" s t a n d a r d s . " 

Age and E d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 46 y e a r s i s 1. Former OAR 
436-35-290. 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 3 t o 4 y e a r s o f f o r m a l e d u c a t i o n i s 
1. Former OAR 436-35-300(3). 

The h i g h e s t s p e c i f i c v o c a t i o n a l p u r s u i t (SVP) l e v e l d e m o n s t r a t e d by a 
c l a i m a n t d u r i n g t h e t e n y e a r s p r e c e d i n g t h e d a t e o f d e t e r m i n a t i o n i s used t o 
d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-300(4). For o u r p urposes, p e r 
manent d i s a b i l i t y i s d e t e r m i n e d on t h e d a t e o f h e a r i n g . C l a i m a n t ' s h i g h e s t SVP 
l e v e l was 2, as a n u r s e r y l a b o r e r (DOT # 405-687-014). T h e r e f o r e , t h e a p p r o p r i 
a t e v a l u e f o r s k i l l s i s 4. Former OAR 436-35-300(4). 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has n o t demonstrated competence i n a s p e c i f i c v o c a t i o n a l 
p u r s u i t . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g v a l u e i s a 1. Former OAR 436-35-
3 0 0 ( 5 ) . 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f her compensable i n j u r y and no 
o f f e r o f employment has been made. Dr. Young r e s t r i c t e d c l a i m a n t t o s e d e n t a r y 
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work w i t h f u r t h e r l i m i t a t i o n s on c l a i m a n t ' s a b i l i t y t o s t a n d , w a l k , s i t , t w i s t , 
and k n e e l . We f i n d t h e s e l i m i t a t i o n s u n p e r s u a s i v e because t h e y a r e based s o l e l y 
on c l a i m a n t ' s s u b j e c t i v e r e p o r t s t o Dr. Young, who d i d n o t c o n s i d e r c l a i m a n t ' s 
f u n c t i o n a l o v e r l a y . We r e l y , i n s t e a d , on Dr. Simpson and t h e Western M e d i c a l 
C o n s u l t a n t s , who c o n s i d e r e d c l a i m a n t ' s noncompensable f u n c t i o n a l o v e r l a y i n 
d e t e r m i n i n g h e r r e s i d u a l p h y s i c a l c a p a c i t y . They r e s t r i c t e d c l a i m a n t t o seden
t a r y work and d i d n o t r e p o r t t h e a d d i t i o n a l l i m i t a t i o n s n o t e d by Dr. Young. 
T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 8. Former OAR 436-35-
3 1 0 ( 4 ) ( d ) . 

I m p a i r m e n t 

Dr. Young p r o v i d e s t h e most c u r r e n t range o f m o t i o n measurements f o r 
c l a i m a n t ' s t h o r a c o l u m b a r s p i n e . (Ex. 23 - 3 ) . U n l i k e Dr. Young's r e s t r i c t i o n s on 
s t a n d i n g , w a l k i n g , e t c . , t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t h i s range o f 
m o t i o n measurements a r e n o t a c c u r a t e because o f c l a i m a n t ' s f u n c t i o n a l o v e r l a y . 
See Deborah L. S h e r f i e l d , 42 Van N a t t a 1025 (19 9 0 ) . Young f o u n d t h a t c l a i m a n t 
r e t a i n e d f l e x i o n o f 40 degrees (5 p e r c e n t ) ; e x t e n s i o n o f 10 degrees (2 p e r c e n t ) ; 
l e f t l a t e r a l f l e x i o n o f 18 degrees (2.4 p e r c e n t ) ; r i g h t l a t e r a l f l e x i o n o f 5 
degrees (5 p e r c e n t ) ; and b i l a t e r a l r o t a t i o n o f 15 degrees (6 p e r c e n t ) . Former 
OAR 436-35-360. These v a l u e s a r e added f o r a t o t a l t h o r a c o l u m b a r l o s s o f range 
o f m o t i o n o f 20.4 p e r c e n t . Former OAR 436-35-360(10). 

Dr. Simpson p r o v i d e s t h e most c u r r e n t range o f m o t i o n f i n d i n g s f o r c l a i m 
a n t ' s c e r v i c a l s p i n e . (Ex. 12 - 2 ) . Simpson found t h a t c l a i m a n t r e t a i n e d c e r v i 
c a l f l e x i o n o f 35 degrees (.67 p e r c e n t ) ; e x t e n s i o n o f 10 degrees (3.33 p e r c e n t ) ; 
l e f t r o t a t i o n o f 10 degrees (3.5 p e r c e n t ) ; r i g h t l a t e r a l f l e x i o n o f 35 degrees 
(.67 p e r c e n t ) ; and l e f t l a t e r a l f l e x i o n o f 15 degrees (2.0 p e r c e n t ) . (Ex. 12-
2 ) . Former OAR 436-35-360. Adding t h e s e v a l u e s p r o v i d e s a t o t a l c e r v i c a l 
i m p a i r m e n t o f 10.17 p e r c e n t . Former OAR 436-35-360(10). 

The c e r v i c a l and t h o r a c o l u m b a r r e s i d u a l s a r e combined, n o t added, f o r a 
t o t a l i m p a i r m e n t o f t h e s p i n e o f 28.5 p e r c e n t . Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When 
c l a i m a n t ' s age v a l u e 1 i s added t o h i s e d u c a t i o n v a l u e 6, t h e sum i s 7. When 
t h a t v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 8, t h e p r o d u c t i s 56. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 28.5, t h e r e s u l t i s 84.5 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 85 p e r c e n t . 

Scheduled Permanent P a r t i a l D i s a b i l i t y - R i g h t Foot/Lea 

C l a i m a n t has a bone spur on her f o o t as a r e s u l t o f her work i n j u r y , v e r i 
f i e d by o b j e c t i v e f i n d i n g s . (Ex. 7A). Dr. Young r e p o r t e d reduced ranges o f 
r i g h t f o o t m o t i o n and r e s t r i c t e d r e p e t i t i v e use i n t h a t f o o t . The r e c o r d con
t a i n s no o t h e r r i g h t f o o t range o f m o t i o n measurements. We d e f e r t o Dr. Young's 
o p i n i o n r e g a r d i n g c l a i m a n t ' s r i g h t f o o t i m p a i r m e n t . A l t h o u g h h i s o p i n i o n i s 
based i n p a r t , on c l a i m a n t ' s s u b j e c t i v e r e p o r t s o f d i s a b l i n g f o o t p a i n , t h e r e i s 
no e v i d e n c e t h a t c l a i m a n t ' s f o o t p a i n i s a t t r i b u t a b l e t o f u n c t i o n a l o v e r l a y . 

Dr. Young f o u n d t h a t c l a i m a n t r e t a i n e d d o r s i f l e x i o n o f 5 degrees (5.5 p e r 
c e n t ) ; p l a n t a r f l e x i o n o f 30 degrees (4 p e r c e n t ) ; e v e r s i o n o f 3 degrees (3.4 
p e r c e n t ) ; and i n v e r s i o n o f 5 degrees (4.5 p e r c e n t ) . These v a l u e s a r e added f o r 



E l e n a Ramirez, 43 Van N a t t a 552 (1991) 557 

a t o t a l l o s s o f range o f m o t i o n o f 17.4 p e r c e n t . Former OAR 436-35-010(7) r a t e s 
c l a i m a n t ' s l o s s o f r e p e t i t i v e use a t 5 p e r c e n t . 

The v a l u e f o r l o s s o f range o f m o t i o n i s combined, n o t added, w i t h t h e 
v a l u e f o r l o s s o f r e p e t i t i v e use f o r a t o t a l s cheduled d i s a b i l i t y o f 21.5 p e r 
c e n t . Former OAR 436-35-190(11). That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t 
h i g h e r whole p e r c e n t a g e . Former OAR 436-35-010(6). C l a i m a n t ' s s c h e d u l e d perma
ne n t d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 22 p e r c e n t . 

C l e a r and C o n v i n c i n g Evidence 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by a c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s . " 
Former ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must 
e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

C l a i m a n t i s unable t o re a d , w r i t e , o r speak E n g l i s h . The v o c a t i o n a l 
r e c o r d , p a r t i c u l a r l y t h e o p i n i o n and t e s t i m o n y o f f e r e d by v o c a t i o n a l e x p e r t 
Hughes, e s t a b l i s h e s t h a t c l a i m a n t ' s i n a b i l i t y t o communicate i n E n g l i s h has a 
p r o f o u n d i m p a c t on her a b i l i t y t o o b t a i n g a i n f u l employment. S p e c i f i c a l l y , 
Hughes t e s t i f i e d t h a t " o n l y about two p e r c e n t o f t h e j o b market" was open t o 
c l a i m a n t assuming t h a t she was capable o f s e d e n t a r y o r l i g h t work. Under such 
c i r c u m s t a n c e s , we f i n d i t h i g h l y p r o b a b l e t h a t based on t h e r e c o r d as a whole 
t h a t c l a i m a n t ' s l o s s o f e a r n i n g c a p a c i t y exceeds t h e 85 p e r c e n t unscheduled p e r 
manent d i s a b i l i t y award a l l o w a b l e under t h e s t a n d a r d s . A c c o r d i n g l y , we h o l d 
t h a t c l a i m a n t has s u f f e r e d a 90 p e r c e n t l o s s o f e a r n i n g c a p a c i t y . 

D e n i a l o f M e d i c a l S e r v i c e s 

C l a i m a n t argues t h a t SAIF d e n i e d t r e a t m e n t i n a p a i n c e n t e r , and she r e -
g u e s t s t h a t t h e d e n i a l be s e t a s i d e . The Referee d e c l i n e d t o a u t h o r i z e t r e a t 
ment because he fou n d n o t h i n g i n t h e r e c o r d t o s u p p o r t a f i n d i n g t h a t p a i n cen
t e r t r e a t m e n t was n o t a u t h o r i z e d o r was de n i e d by SAIF. F u r t h e r m o r e , t h e Ref
e r e e reasoned t h a t SAIF had a u t h o r i z e d many o t h e r s e r v i c e s i n c l u d i n g v o c a t i o n a l 
a s s i s t a n c e . 

The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t f i l e d a c l a i m f o r p a i n c e n t e r t r e a t 
ment. On A p r i l 18, 1988, Dr. L i p e n o t i f i e d SAIF o f her s u g g e s t i o n t h a t c l a i m a n t 
be r e f e r r e d t o a p a i n c e n t e r f o r p a i n i n c l a i m a n t ' s r i g h t f o o t and l e g . (Ex. 
5P) . On October 1 1 , 1989, Dr. Young recommended p a i n c e n t e r t r e a t m e n t f o r 
c l a i m a n t ' s a n k l e and low back p a i n . (Ex. 23-4). There i s no e v i d e n c e t h a t SAIF 
a u t h o r i z e d t h e s e r v i c e s o r t h a t c l a i m a n t r e c e i v e d any p a i n c e n t e r t r e a t m e n t . On 
r e v i e w , SAIF does n o t r e f u t e c l a i m a n t ' s c o n t e n t i o n t h a t i t d i d n o t a u t h o r i z e t h e 
t r e a t m e n t . Given t h e s e f a c t s , c l a i m a n t has e s t a b l i s h e d t h a t she f i l e d a c l a i m , 
f o r p a i n c e n t e r t r e a t m e n t t h a t i s i n "de f a c t o " d e n i e d s t a t u s . 

T u r n i n g t o t h e m e r i t s o f t h e c l a i m , t h e f a c t t h a t many o t h e r s e r v i c e s were 
p r o v i d e d i s n o t r e l e v a n t t o whether p a i n c e n t e r t r e a t m e n t i s r e a s o n a b l e and nec
e s s a r y . C l a i m a n t ' s t r e a t i n g p h y s i c i a n has op i n e d t h a t p a i n c e n t e r t r e a t m e n t i s 
r e a s o n a b l e and necessary t r e a t m e n t f o r t h e d i s a b l i n g p a i n she e x p e r i e n c e s i n her 
neck, back and r i g h t f o o t . There i s no c o n t r a r y m e d i c a l o p i n i o n , and SAIF makes 
no argument t h a t t h e t r e a t m e n t i s n o t re a s o n a b l e and necessary. T h e r e f o r e , we 
c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o p a i n c e n t e r t r e a t m e n t f o r her compensable 
i n j u r y , and we r e v e r s e t h e Referee's r u l i n g on t h i s i s s u e . 
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P e n a l t i e s and A t t o r n e y Fees 

On r e v i e w , c l a i m a n t r e q u e s t s p e n a l t i e s and a t t o r n e y f e e s f o r SAIF's f a i l 
u r e t o p r o c e s s h e r p a i n c e n t e r t r e a t m e n t c l a i m and a u t h o r i z e t h a t t r e a t m e n t , and 
f o r i t s payment o f an i n c o r r e c t r a t e o f temporary t o t a l d i s a b i l i t y compensation. 
However, s i n c e t h e s e i s s u e s were n o t r a i s e d a t h e a r i n g , we do n o t address them 
on r e v i e w . See Anderson v. West Union V i l l a g e Square, 44 Or App 687 ( 1 9 8 0 ) ; 
Theodore W. L i n c i c u m . 40 Van N a t t a 1760 (1988). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e d e n i a l o f p a i n c e n t e r t r e a t m e n t i s 
$1,000, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by t h e r e c o r d ) , t h e com
p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d January 19, 1990 i s - r e v e r s e d i n p a r t and 
a f f i r m e d i n p a r t . That p o r t i o n o f t h e Referee's o r d e r w h i c h f o u n d c l a i m a n t ' s 
c l a i m p r e m a t u r e l y c l o s e d i s r e v e r s e d . The D e t e r m i n a t i o n Order's m e d i c a l l y s t a 
t i o n a r y d a t e o f December 19, 1988 i s a f f i r m e d . I n l i e u o f t h e R e f e r e e ' s award 
o f permanent t o t a l d i s a b i l i t y , c l a i m a n t i s awarded 22 p e r c e n t (29.7 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f h e r r i g h t f o o t , 
and 90 p e r c e n t (288 degrees) unscheduled permanent d i s a b i l i t y f o r h er c e r v i c a l 
and t h o r a c o l u m b a r i n j u r i e s . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e 
i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , n o t t o exceed $3,800. However, 
t h e SAIF C o r p o r a t i o n i s p e r m i t t e d t o c r e d i t any a t t o r n e y f e e p a i d p u r s u a n t t o 
t h e R e f e r e e ' s permanent t o t a l d i s a b i l i t y award a g a i n s t t h e a t t o r n e y f e e awarded 
h e r e i n . SAIF's "de f a c t o " d e n i a l o f p a i n c e n t e r t r e a t m e n t i s s e t a s i d e and t h e 
c l a i m i s remanded t o SAIF f o r p r o c e s s i n g a c c o r d i n g t o law. The re m a i n d e r o f t h e 
Refere e ' s o r d e r i s a f f i r m e d . For s e r v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g 
t h e p a i n c e n t e r d e n i a l , c l a i m a n t i s awarded a re a s o n a b l e assessed a t t o r n e y f e e 
o f $1,000, t o be p a i d by SAIF. 

March 14, 1991 ; C i t e as 43 Van N a t t a 558 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM E. SANDERS, Claimant 

WCB Case No. 88-05942 
ORDER ON REVIEW 

Malagon, e t a l . , C l aimant A t t o r n e y s 
C o w l i n g & H e y s e l l , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Mongrain's o r d e r t h a t : ( 1) d e n i e d h i s 
r e q u e s t t o keep t h e r e c o r d open f o r t h e i n t r o d u c t i o n o f a d d i t i o n a l e v i d e n c e ; (2) 
u p h e l d t h e i n s u r e r ' s p a r t i a l d e n i a l o f c l a i m a n t ' s L2-L3 s p i n a l s t e n o s i s c o n d i 
t i o n ; and (3) u p h e l d t h e d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r low 
back s u r g e r y r e l a t i n g t o t h e L2-L3 s p i n a l s t e n o s i s . On r e v i e w t h e i s s u e s a r e 
remand, c o m p e n s a b i l i t y and m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

The h e a r i n g was o r i g i n a l l y s e t f o r J u l y 6, 1988, b u t was post p o n e d due t o 
t h e p o s s i b i l i t y o f a m e d i c a l p a n e l convening. When t h e M e d i c a l D i r e c t o r de
c l i n e d t o convene a m e d i c a l p a n e l , t h e h e a r i n g was r e s c h e d u l e d f o r August 8, 
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1988. A t t h e August h e a r i n g , c l a i m a n t moved f o r a postponement f o r t h e purpose 
o f a l l o w i n g c l a i m a n t an o p p o r t u n i t y t o o b t a i n an e v a l u a t i o n f r o m a c o n s u l t i n g 
p h y s i c i a n . The m o t i o n was g r a n t e d . 

The h e a r i n g was convened on November 10, 1988. However, c l a i m a n t had r e 
t a i n e d new c o u n s e l , who moved f o r a postponement i n d i c a t i n g c l a i m a n t was n o t 
p r e p a r e d t o go f o r w a r d . The Referee g r a n t e d t h e postponement. A t t h e November 
h e a r i n g , t h e Referee s t a t e d he f u l l y expected t h e p a r t i e s t o be r e a d y t o go f o r 
ward on t h e r e s e t d a t e o f December 16, 1988. He f u r t h e r i n d i c a t e d he would n o t 
e n t e r t a i n a r e q u e s t t o h o l d t h e r e c o r d open, b u t suggested he m i g h t do so f o r 
t h e d e f e n s e i f i t were p r e j u d i c e d by l a t e a r r i v i n g e v i d e n c e o f f e r e d by c l a i m a n t . 

A t t h e December h e a r i n g , c l a i m a n t r e q u e s t e d a d m i s s i o n o f two documents, 
namely, e x h i b i t s 126 and 127. Both t h e s e e x h i b i t s were o b t a i n e d s h o r t l y b e f o r e 
h e a r i n g by c l a i m a n t , b u t were d i s c l o s e d t i m e l y . However, t h e i n s u r e r had n o t 
had an o p p o r t u n i t y t o view o r respond t o t h e e x h i b i t s . T h e r e f o r e , t h e Referee 
a d m i t t e d t h e e x h i b i t s , b u t g r a n t e d t h e i n s u r e r ' s r e q u e s t t o depose Dr. Raaf. 
C l a i m a n t d i d n o t o b j e c t . 

A f t e r t h e d e p o s i t i o n , c l a i m a n t r e q u e s t e d t h e r e c o r d be h e l d open f o r r e 
b u t t a l e v i d e n c e o f Dr. Raaf's d e p o s i t i o n . The Referee d e n i e d t h e r e q u e s t . 
C l a i m a n t now moves f o r remand i n o r d e r t o a l l o w him t o submit a d d i t i o n a l m e d i c a l 
r e p o r t s f o r t h e purpose o f r e b u t t i n g Dr. Raaf's d e p o s i t i o n , r e l y i n g on OAR 438-
0 6 - 0 9 1 ( 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

M o t i o n f o r Remand 

C l a i m a n t contends t h a t t h e Referee e r r e d i n n o t r e o p e n i n g t h e r e c o r d f o r 
t h e a d m i s s i o n o f f u r t h e r evidence i n o r d e r t o a l l o w c l a i m a n t r e b u t t a l o f Dr. 
Raaf's d e p o s i t i o n . He r e q u e s t s t h e Board remand t o t h e H e a r i n g s D i v i s i o n . We 
deny t h e m o t i o n . 

We may remand t o t h e Referee s h o u l d we f i n d t h a t t h e r e c o r d has been 
" i m p r o p e r l y , i n c o m p l e t e l y o r o t h e r w i s e i n s u f f i c i e n t l y d e v e l o p e d . " See ORS 
65 6 . 2 9 5 ( 5 ) . To m e r i t remand f o r c o n s i d e r a t i o n o f a d d i t i o n a l e v i d e n c e i t must be 
c l e a r l y shown t h a t m a t e r i a l evidence was n o t o b t a i n a b l e w i t h due d i l i g e n c e a t 
t h e t i m e o f h e a r i n g . Kienow's Food S t o r e s v. L v s t e r , 79 Or App 416 ( 1 9 8 6 ) . 

OAR 438-06-091(3) p r o v i d e s t h a t a Referee "may c o n t i n u e a h e a r i n g . . . [ u ] p o n 
a showing o f due d i l i g e n c e i f necessary t o a f f o r d a r e a s o n a b l e o p p o r t u n i t y f o r 
t h e p a r t y b e a r i n g t h e burden t o o b t a i n and p r e s e n t r e b u t t a l e v i d e n c e . . . " See 
OAR 438-06-091(3) and ( 4 ) . As a p r e l i m i n a r y m a t t e r , we n o t e t h a t t h e a d m i n i s 
t r a t i v e r u l e i s couched i n p e r m i s s i v e language and c o n t e m p l a t e s t h a t t h e e x e r 
c i s e o f a u t h o r i t y t o c o n t i n u e a h e a r i n g , o r as here, reopen a h e a r i n g , r e s t s 
w i t h i n a Refer e e ' s d i s c r e t i o n . See David F. Gr a n t , 42 Van N a t t a 865 ( 1 9 9 0 ) . We 
a l s o n o t e t h a t t h e Referee was n o t bound by t e c h n i c a l o r f o r m a l r u l e s o f p r o c e 
d u r e , and had s t a t u t o r y a u t h o r i t y t o conduct t h e h e a r i n g i n any manner t h a t 
w o u l d a c h i e v e " s u b s t a n t i a l j u s t i c e . " See ORS 656.283( 7 ) ; W i l l i a m G. M a t t i s o n , 
41 Van N a t t a 2331 (1 9 8 9 ) . 

Here, t h e h e a r i n g was postponed t w i c e i n o r d e r t o a l l o w c l a i m a n t t h e 
o p p o r t u n i t y t o p r e p a r e h i s case. A t t h e November h e a r i n g , t h e R e f e r e e i n d i c a t e d 
t h a t he w o u l d n o t a l l o w c l a i m a n t a postponement i n December, a l t h o u g h he l e f t 
t h e door open w i t h r e g a r d t o defense c o u n s e l . A t t h e December h e a r i n g , as a r e 
s u l t o f t h e Referee's a d m i t t i n g c l a i m a n t ' s r e c e n t l y r e c e i v e d e x h i b i t s , Dr. 
Raaf's d e p o s i t i o n was a l l o w e d t o c u r e any p o t e n t i a l p r e j u d i c e t o t h e i n s u r e r . 
The d e p o s i t i o n was d u l y t a k e n . Claimant does n o t a l l e g e t h a t new i s s u e s were 
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r a i s e d as a r e s u l t o f t h e d e p o s i t i o n . Nonetheless, c l a i m a n t r e q u e s t e d an 
o p p o r t u n i t y t o r e b u t t h i s t e s t i m o n y by way o f a d d i t i o n a l m e d i c a l e v i d e n c e . 
P a r t l y , t h i s r e q u e s t was based on t h e f a c t c l a i m a n t was un a b l e t o o b t a i n t h e 
d e s i r e d r e p o r t s by t h e t i m e o f t h e December h e a r i n g . 

W i t h r e g a r d t o t h e need t o g e t a d d i t i o n a l r e p o r t s , we f i n d t h a t c l a i m a n t 
had s u f f i c i e n t o p p o r t u n i t y t o pr e p a r e h i s case. Cl a i m a n t was made aware a t t h e 
November h e a r i n g t h a t i t was h i g h l y u n l i k e l y t h a t a t h i r d postponement o r con
t i n u a n c e w o u l d be g r a n t e d i n December. Indeed, we n o t e t h a t t h e v e r y purpose o f 
t h e December h e a r i n g was t o a l l o w c l a i m a n t an o p p o r t u n i t y t o o b t a i n a d d i t i o n a l 
m e d i c a l r e p o r t s o r e v a l u a t i o n s . A c c o r d i n g l y , we conclu d e t h a t c l a i m a n t d i d n o t 
e x e r c i s e due d i l i g e n c e . 

Second, we do n o t f i n d t h a t t h e i n t e r e s t o f s u b s t a n t i a l j u s t i c e has been 
i l l s e r v e d by d e c l i n i n g t o a l l o w c l a i m a n t an o p p o r t u n i t y t o r e b u t Dr. Raaf's 
d e p o s i t i o n . We n o t e t h a t c l a i m a n t d i d n o t o b j e c t t o t h e d e p o s i t i o n o f Dr. Raaf 
a t t h e h e a r i n g . F u r t h e r m o r e , no new i s s u e s were r a i s e d as a r e s u l t o f t h e depo
s i t i o n . F i n a l l y , c l a i m a n t had an o p p o r t u n i t y t o c r o s s examine Dr. Raaf a t t h e 
d e p o s i t i o n . Under t h e s e c i r c u m s t a n c e s , we conclude t h a t t h e R eferee d i d n o t 
abuse h i s d i s c r e t i o n i n d e c l i n i n g t o reopen t h e r e c o r d t o r e c e i v e r e b u t t a l e v i 
dence and t h a t t h e r e c o r d i s s u f f i c i e n t l y , c o m p l e t e l y and f u l l y d e v e l o p e d w i t h 
o u t such e v i d e n c e . 

C o m p e n s a b i l i t y and M e d i c a l S e r v i c e s 

We adopt t h e " C o n c l u s i o n s o f law and O p i n i o n " as s e t f o r t h i n t h e Ref
er e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1989 i s a f f i r m e d . 

March 14, 1991 C i t e as 43 Van N a t t a 560 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
VINCENT B. SWEENEY, Claimant 

WCB Case No. 90-09754 
ORDER OF ABATEMENT 

Dennis O'Malley, Claimant A t t o r n e y 
D a v i d J. L i l l i g ( S a i f ) , Defense A t t o r n e y 

The Board has r e c e i v e d c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n o f our Order 
on Review d a t e d F e b r u a r y 20, 1991, t h a t : (1) a f f i r m e d t h e R e f e r e e ' s r u l i n g t h a t 
t h e SAIF C o r p o r a t i o n must f u l l y comply w i t h an unappealed J u l y 28, 1989 D e t e r m i 
n a t i o n O r d e r ; (2) r e v e r s e d t h e Referee's i n c r e a s e d award o f 8 p e r c e n t unsched
u l e d permanent p a r t i a l d i s a b i l i t y and r e l a t e d a t t o r n e y f e e ; and (3) a f f i r m e d t h e 
R e f e r e e ' s assessed p e n a l t y and r e l a t e d a t t o r n e y f e e f o r SAIF's a l l e g e d l y u n r e a 
s o n a b l e c l a i m s p r o c e s s i n g . S p e c i f i c a l l y , c l a i m a n t r e q u e s t s t h a t t h e i s s u e o f 
a t t o r n e y f e e s a t t h e h e a r i n g l e v e l be r e c o n s i d e r e d . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e above n o t e d 
Board o r d e r i s a b a t e d and t h e SAIF C o r p o r a t i o n i s r e q u e s t e d t o f i l e a response 
t o t h e m o t i o n w i t h i n t e n days. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DAVID K. BOYER, Claimant 

WCB Case Nos. 86-16928 & 86-11274 
ORDER ON REVIEW 

Thomas 0. C a r t e r , C l a i m a n t A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , Howell and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Tenenbaum's o r d e r 
w h i c h u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease c l a i m i n s o f a r as i t d e n i e d h i s l e f t h e e l / f o o t c o n d i t i o n . The employer 
c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e o r d e r w h i c h : (1) s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i n s o f a r as i t d e n i e d c l a i m a n t ' s 
r i g h t h e e l / f o o t c o n d i t i o n ; and (2) i n c r e a s e d c l a i m a n t ' s s c h e d u l e d permanent d i s 
a b i l i t y award f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t h e e l / f o o t f r o m 5 p e r c e n t 
(6.75 d e g r e e s ) , as awarded by a D e t e r m i n a t i o n Order, t o 20 p e r c e n t (27 d e g r e e s ) . 
On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and e x t e n t o f schedul e d permanent p a r 
t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t , 51 y e a r s o l d a t h e a r i n g , has worked as a s c h o o l c u s t o d i a n and 
head c u s t o d i a n f o r t h e employer f o r a p p r o x i m a t e l y 25 y e a r s . T h i s work has r e 
q u i r e d him t o w a l k and s t a n d on c o n c r e t e f l o o r s most o f t h e day. 

I n F e b r u a r y 1985, c l a i m a n t sought m e d i c a l t r e a t m e n t f r o m Dr. W i l s o n , h i s 
t r e a t i n g o r t h o p e d i c p h y s i c i a n , f o r a p a i n f u l r i g h t h e e l o f s e v e r a l months d u r a 
t i o n . The d o c t o r diagnosed r i g h t os c a l c i s ( h e e l ) spur and p l a n t a r f a s c i i t i s . 

On F e b r u a r y 20, 1985, c l a i m a n t completed an 801 for m a l l e g i n g p a i n i n t h e 
r i g h t f o o t and bone spur. The employer d e f e r r e d t h e c l a i m a t t h a t t i m e . On 
June 10, 1985, t h e employer s u b m i t t e d a 1502 form i n d i c a t i n g i t s acceptance o f 
t h e F e b r u a r y 20, 1985 " i n c i d e n t . " 

On June 24, 1985, c l a i m a n t was seen i n I n d u s t r i a l M e d i c i n e c o n s u l t a t i o n by 
o r t h o p e d i c p h y s i c i a n T i l s o n . C l a i m a n t ' s c o m p l a i n t s were l i m i t e d t o t h e r i g h t * 
f o o t . T i l s o n c o n c u r r e d i n Dr. Wilson's d i a g n o s i s and n o t e d t h a t c l a i m a n t ' s p r e 
e x i s t i n g f o o t c o n d i t i o n had been s y m p t o m a t i c a l l y worsened by h i s work a c t i v i 
t i e s . 

On J u l y 1 1 , 1985, t h e employer w r o t e t o c l a i m a n t a d v i s i n g him t h a t h i s 
F e b r u a r y 1985 c l a i m f o r h i s r i g h t f o o t c o n d i t i o n , i n c l u d i n g bone s p u r , had been 
a c c e p t e d . 

A p p r o x i m a t e l y one year a f t e r h i s r i g h t f o o t became p a i n f u l , c l a i m a n t began 
t o e x p e r i e n c e p a i n i n h i s l e f t f o o t . On December 6, 1985, Dr. W i l s o n a d v i s e d 
t h e employer t h a t c l a i m a n t was " a l s o h a v i n g l e f t h e e l p a i n ; " t h e d i a g n o s i s con
t i n u e d t o be r i g h t p l a n t a r f a s c i i t i s w i t h os c a l c i s spur. On January 6, 1986, 
however, Dr. W i l s o n a d v i s e d t h e employer t h a t c l a i m a n t ' s d i a g n o s i s was now 
c h r o n i c b i l a t e r a l os c a l c i s spurs w i t h p l a n t a r f a s c i i t i s . 

On F e b r u a r y 2 1 , 1986, Dr. Wi l s o n f i l e d an o c c u p a t i o n a l d i s e a s e c l a i m on 
b e h a l f o f c l a i m a n t , i n d i c a t i n g t o t h e employer t h a t c l a i m a n t now had r i g h t and 
l e f t os c a l c i s s purs on x - r a y . 

On March 19, 1986, c l a i m a n t f i l e d an 801 form a l l e g i n g l e f t h e e l spur and 
c a l c i u m f o o t problems i n a d d i t i o n t o h i s p r e v i o u s l y a l l e g e d r i g h t h e e l / f o o t 
p r o b l e m . The employer s i m i l a r l y d e f e r r e d t h i s c l a i m . 
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C l a i m a n t was seen f o r independent m e d i c a l e x a m i n a t i o n by o r t h o p e d i c p h y s i 
c i a n P u z i s s on May 19, 1986. Dr. Puzi s s diagnosed b i l a t e r a l h e e l s p u r s w i t h 
b i l a t e r a l p l a n t a r f a s c i i t i s , o b e s i t y , and suspected m e t a b o l i c phenomena. He 
a t t r i b u t e d 50 p e r c e n t o f t h e c a u s a t i o n o f c l a i m a n t ' s c o n d i t i o n t o e x c e s s i v e 
w e i g h t b e a r i n g — d u e b o t h t o c l a i m a n t ' s o b e s i t y and s t a n d i n g on c o n c r e t e f o r many 
y e a r s . Dr. P u z i s s f u r t h e r n o t e d t h a t i n a l l m e d i c a l p r o b a b i l i t y , as y e t unde
t e r m i n e d i d i o p a t h i c f a c t o r s a l s o were 50 p e r c e n t r e s p o n s i b l e f o r c a u s i n g 
c l a i m a n t ' s c o n d i t i o n s . 

C l a i m a n t was seen f o r r h e u m a t o l o g i c a l e v a l u a t i o n on June 23, 1986 by Dr. 
Kappes. T e s t i n g c o n f i r m e d h y p e r u r i c e m i a ( e l e v a t e d u r i c a c i d l e v e l s ) as a s i g 
n i f i c a n t m e t a b o l i c cause f o r c l a i m a n t ' s m u s c u l o s k e l e t a l symptoms. A f t e r r e v i e w 
i n g Dr. Kappes f i n d i n g s , Dr. Puz i s s concluded t h a t work a c t i v i t i e s were n o t t h e 
maj o r c o n t r i b u t i n g f a c t o r c a u s i n g c l a i m a n t ' s b i l a t e r a l f o o t c o n d i t i o n ; he r e i t 
e r a t e d t h a t c l a i m a n t ' s c o n d i t i o n was due t o a c o m b i n a t i o n o f o b e s i t y (25 p e r 
c e n t ) , s t a n d i n g and w a l k i n g on c o n c r e t e (25 p e r c e n t ) , and m e t a b o l i c f a c t o r s (50 
p e r c e n t ) . 

T h e r e a f t e r , on J u l y 3 1 , 1986, t h e employer d e n i e d c l a i m a n t ' s l e f t and 
r i g h t h e e l / f o o t c o n d i t i o n s . 

On October 3 1 , 1986, t h e employer a d m i n i s t r a t i v e l y c l o s e d c l a i m a n t ' s 1985 
r i g h t f o o t c l a i m . A D e t e r m i n a t i o n Order i s s u e d November 25, 1986, f i n d i n g 
c l a i m a n t t o be m e d i c a l l y s t a t i o n a r y on January 6, 1986, and awa r d i n g him 5 p e r 
c e n t s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . 

FINDINGS OF ULTIMATE FACT 

The employer i n i t i a l l y a ccepted t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t 
f o o t c o n d i t i o n . I t s u b s e q u e n t l y d e n i e d t h e c l a i m more t h a n 60 days a f t e r i t had 
n o t i c e o r knowledge o f t h e c l a i m and p r i o r t o c l a i m c l o s u r e . 

C l a i m a n t has s u s t a i n e d a 20 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o o t as a r e s u l t o f h i s compensable c o n d i t i o n . 

CONCLUSIONS OF. LAW AND OPINION 

C o m p e n s a b i l i t y o f R i g h t Foot C o n d i t i o n / J u l y 1986 D e n i a l o f R i g h t Foot C l a i m 

We adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s r e g a r d i n g t h e i m p r o p r i e t y 
o f t h e employer's J u l y 1986 "back-up" d e n i a l o f c l a i m a n t ' s r i g h t f o o t c o n d i t i o n 
w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

The employer argues t h a t i t o n l y accepted a tem p o r a r y e x a c e r b a t i o n o f 
c l a i m a n t ' s r i g h t f o o t c o n d i t i o n as evidenced by i t s June 10, 1985 acceptance o f 
t h e " F e b r u a r y 20, 1985 i n c i d e n t . " The employer's argument i s w i t h o u t m e r i t . 
See ORS 6 5 6 . 0 0 5 ( 7 ) ( a ) ; f o r m e r ORS 656.802(a). I n s u r e r s / e m p l o y e r s a r e n o t r e 
q u i r e d t o a c c e p t o r deny " i n c i d e n t s ; " t h e y a r e r e q u i r e d t o ac c e p t o r deny c l a i m s 
f o r i n j u r i e s and d i s e a s e s . 

The employer a l s o argues t h a t t h e evidence e s t a b l i s h e s t h a t c l a i m a n t ' s 
r i g h t f o o t c o n d i t i o n was never compensable because work a c t i v i t i e s were n o t t h e 
maj o r c o n t r i b u t i n g cause o f a worsening o f t h a t u n d e r l y i n g c o n d i t i o n . C l a i m a n t 
f i l e d an 801 f o r m a l l e g i n g p a i n i n t h e r i g h t f o o t o f s e v e r a l months d u r a t i o n and 
bone s p u r . On J u l y 1 1 , 1985, t h e employer o f f i c i a l l y n o t i f i e d c l a i m a n t o f i t s 
a c c e p t a n c e o f t h a t r i g h t f o o t c o n d i t i o n . T h e r e a f t e r , on J u l y 3 1 , 1986, t h e em
p l o y e r p u r p o r t e d t o deny b o t h c l a i m a n t ' s l e f t and r i g h t f o o t c o n d i t i o n s . 
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Once a c c e p t e d , a c a r r i e r cannot s u b s e q u e n t l y deny t h e c o m p e n s a b i l i t y o f a 
c l a i m . An i n s u r e r may n o t deny a p r e v i o u s l y accepted c l a i m more t h a n 60 days 
a f t e r r e c e i v i n g n o t i c e o f t h e c l a i m , w i t h o u t a showing o f f r a u d , m i s r e p r e s e n t a 
t i o n o r i l l e g a l a c t i v i t y . E b b t i d e E n t e r p r i s e s v. Tucker, 303 Or 459 ( 1 9 8 7 ) ; 
Bauman v. SAIF, 295 Or 788 (1983). No such showing has been made i n t h i s case. 
T h e r e f o r e , we concur i n t h e Referee's c o n c l u s i o n t h a t t h e employer's J u l y 1986 
d e n i a l was i m p r o p e r as t o c l a i m a n t ' s r i g h t f o o t c o n d i t i o n . C o n s e q u e n t l y , t h e 
employer i s b a r r e d from d e n y i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t f o o t 
c o n d i t i o n . 

We a l s o n o t e t h a t t h e employer's d e n i a l was an i n p e r m i s s i b l e p r e - c l o s u r e 
d e n i a l o f r e s p o n s i b i l i t y f o r an accepted c o n d i t i o n . The employer d e n i e d 
c l a i m a n t ' s compensable r i g h t f o o t c o n d i t i o n on J u l y 3 1 , 1986, and f i r s t c l o s e d 
t h e c l a i m 3 months l a t e r . Such a d e n i a l i s i n v a l i d . R o l l e r v. Weyerhaeuser 
Co. , 670 Or App 583 ( 1 9 8 4 ) ; S a f s t r o m v. R i e d e l I n t e r n a t i o n a l I n c . , 65 Or App 728 
( 1 9 8 3 ) . 

E x t e n t o f Scheduled Permanent P a r t i a l D i s a b i l i t y o f t h e R i g h t Foot 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n s t h a t c l a i m a n t 
has s u s t a i n e d a 20 p e r c e n t permanent l o s s o f use o r f u n c t i o n o f t h e r i g h t f o o t 
as a r e s u l t o f h i s compensable c o n d i t i o n . 

C o m p e n s a b i l i t y o f L e f t Foot C o n d i t i o n 

C l a i m a n t a s s e r t s t h a t h i s l e f t f o o t c o n d i t i o n i s compensable as an occupa
t i o n a l d i s e a s e under former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . That s u b s e c t i o n d e f i n e s an 
" o c c u p a t i o n a l d i s e a s e " as: 

"Any d i s e a s e o r i n f e c t i o n which a r i s e s o u t o f and i n 
t h e scope o f t h e employment, and t o w h i c h an employe 
i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r t h a n 
d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment 
t h e r e i n . " 

When, as h e r e , m u l t i p l e causes combine t o produce one i n d i v i s i b l e d i s e a s e , 
i t i s c l a i m a n t ' s burden t o prove t h a t h i s work a c t i v i t i e s were t h e m a j or con
t r i b u t i n g cause o f e i t h e r t h e onset o r t h e w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . 
R u n f t v. SAIF, 303 Or 493, 498 ( 1 9 8 7 ) ; McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; 
D e t h l e f s v. H v s t e r Co. 295 Or 298, 309, 310 ( 1 9 8 3 ) ; Ross v. F l i g h t c r a f t , I n c . 100 
Or App 315, 317 ( 1 9 9 0 ) ; Mai v. Unique B u i l d i n g Maintenance Co., 93 Or App 703, 
706 ( 1 9 8 8 ) ; B l a k e l y v. SAIF, 89 Or App 653, 656 ( 1 9 8 8 ) . 

I n d e t e r m i n i n g whether c l a i m a n t has met t h e burden o f p r o v i n g t h a t work 
c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f a d i s e a s e , we compare employment 
c o n d i t i o n s t o non-employment c o n d i t i o n s , e x p l a n a t i o n s , o r e x p o s u r e s . ^ McGarrah 
v. SAIF. s u p r a , a t 166; James v. SAIF, 290 Or 343, 350 ( 1 9 8 1 ) ; SAIF v. Lucas, 94 
Or App 132, 135 ( 1 9 8 8 ) ; SAIF v. N o f f s i n g e r , 80 Or App 640, 646 ( 1 9 8 6 ) ; SAIF v. 
M i t c h e l l , 63 Or App 488, 493 ( 1 9 8 3 ) ; SAIF v. James, 61 Or App 30, 33 ( 1 9 8 2 ) ; 
P e n i f o l d v. SAIF, 60 Or App 540, 544 ( 1 9 8 2 ) ; SAIF v. G v q i , 55 Or App 570, 574 
( 1 9 8 2 ) . 

1. See Comment, Workers' Compensation Reform, 24 W i l l a m e t t e L. Rev. 341, 
354 (1988) ("An i n d i v i s i b l e d i s e a s e i s a d i s e a s e t h a t r e s u l t s f r o m two k i n d s o f 
c a u s a t i v e a g e n t s - one work r e l a t e d and one non-work r e l a t e d . " ) . See a l s o IB 
L a r s o n , Workmen's Compensation Law, 41.64, 7-465 (1985) ("Dual c a u s a t i o n o f 
o c c u p a t i o n a l d i s e a s e . " ) . 
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I n t h e p r e s e n t case, t h e Referee found t h a t c l a i m a n t had f a i l e d t o p r o v e 
t h a t employment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f any w o r s e n i n g o f 
h i s l e f t f o o t c o n d i t i o n . See W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . On 
r e v i e w , we f i n d no e v i d e n c e t h a t c l a i m a n t ' s l e f t f o o t c o n d i t i o n p r e e x i s t e d h i s 
work f o r t h e employer. T h e r e f o r e , we do n o t a p p l y a W e l l e r " w o r s e n i n g " a n a l y s i s 
t o t h i s c l a i m . I n s t e a d , we f i n d t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t employ
ment c o n d i t i o n s were t h e major c o n t r i b u t i n g cause o f h i s l e f t f o o t c o n d i t i o n . 

The i s s u e o f whether work a c t i v i t y i s t h e major c o n t r i b u t i n g cause o f 
c l a i m a n t ' s l e f t os c a l c i s spur and p l a n t a r f a s c i i t i s i s a complex m e d i c a l ques
t i o n . T h e r e f o r e , t h e r e s o l u t i o n o f t h i s i s s u e l a r g e l y t u r n s on an a n a l y s i s o f 
t h e m e d i c a l e v i d e n c e . U r i s v. Compensation Department, 247 Or 420, 426 ( 1 9 6 7 ) ; 
Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 ( 1 9 8 5 ) , r e v den 300 Or 546 
( 1 9 8 6 ) . C l a i m a n t has been examined by f o u r m e d i c a l s p e c i a l i s t s — D r s . W i l s o n , 
T i l s o n , P u z i s s and Kappes. A t t h e o u t s e t , we n o t e t h a t t r e a t i n g o r t h o p e d i s t 
W i l s o n and e x a m i n i n g o r t h o p e d i s t T i l s o n merely n o t e d t h a t c l a i m a n t ' s p r e e x i s t i n g 
c o n d i t i o n had been s y m p t o m a t i c a l l y worsened by h i s work a c t i v i t y . N e i t h e r 
o f f e r e d an o p i n i o n as t o whether work a c t i v i t i e s as opposed t o non-work a c t i v i 
t i e s were t h e m a j o r c o n t r i b u t i n g cause o f t h e onset o f c l a i m a n t ' s u n d e r l y i n g 
l e f t , f o o t c o n d i t i o n . 

B o t h D r s . P u z i s s and Kappes have concluded t h a t c l a i m a n t ' s work a c t i v i t y 
f o r t h e employer was n o t t h e major c o n t r i b u t i n g cause o f c l a i m a n t ' s c u r r e n t con
d i t i o n . R h e u m a t o l o g i s t Kappes examined c l a i m a n t and p e r f o r m e d m e t a b o l i c t e s t 
i n g . He f o u n d l i t t l e e v i d e n c e t h a t work a c t i v i t i e s s i g n i f i c a n t l y c o n t r i b u t e d t o 
c l a i m a n t ' s p l a n t a r f a s c i i t i s and o t h e r m u s c u l o s k e l e t a l c o n d i t i o n s . R a t h e r , he 
c o n c l u d e d t h a t c l a i m a n t ' s symptoms were due t o a m e t a b o l i c d i s t u r b a n c e i n u r i c 
a c i d l e v e l s . 

Dr. P u z i s s has a l s o p e r f o r m e d e x t e n s i v e t e s t i n g on c l a i m a n t , i n c l u d i n g r e 
v i e w o f Dr. Kappes' r e p o r t s o f h i s r h e u m a t o l o g i c a l e v a l u a t i o n . Moreover, i n h i s 
r e p o r t s , Dr. P u z i s s has t h o r o u g h l y a n a l y z e d and d i s c u s s e d work and non-work 
f a c t o r s as t h e y c o n t r i b u t e t o c l a i m a n t ' s c u r r e n t l e f t f o o t c o n d i t i o n . C o n t r a r y 
t o c l a i m a n t ' s c o n t e n t i o n , Dr. P u z i s s does n o t o p i n e t h a t work a c t i v i t i e s f o r t h e 
employer were t h e m a j or c o n t r i b u t i n g cause o f c l a i m a n t ' s l e f t f o o t c o n d i t i o n . 
Dr. P u z i s s i n i t i a l l y n o t e d t h a t m u l t i p l e work and non-work causes have combined 
t o produce c l a i m a n t ' s c u r r e n t i n d i v i s i b l e d i s e a s e . L a t e r , a f t e r r e v i e w i n g Dr. 
Kappes' r e p o r t s , he r e i t e r a t e d t h a t c l a i m a n t ' s f o o t c o n d i t i o n was due t o a com
b i n a t i o n o f o b e s i t y (25 p e r c e n t ) , s t a n d i n g and w a l k i n g on c o n c r e t e (25 p e r c e n t ) , 
and m e t a b o l i c f a c t o r s (50 p e r c e n t ) . There a r e no o p i n i o n s t o t h e c o n t r a r y . 

2. We do n o t agree w i t h t h e argument t h a t t h e d e f i n i t i o n o f " o c c u p a t i o n a l 
d i s e a s e " a t f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) e s t a b l i s h e s a t h i r d c l a s s o f "causes" o f d i s 
ease w h i c h i s e x c l u d e d f r o m c o n s i d e r a t i o n o f "major c o n t r i b u t i n g cause," because 
such causes a r e i n h e r e n t t o t h e c l a i m a n t . Such a p o s i t i o n would be i n c o n s i s t e n t 
w i t h case law. See, e.g.. B l a k e l v v. SAIF, 89 Or App 653 (1988) ( u n d e r l y i n g 
abnormal median ne r v e and/or n a t u r a l a g i n g process n o t e x c l u d e d b u t c o n s i d e r e d as 
p o s s i b l e c a u s e ( s ) o f c a r p a l t u n n e l syndrome); M a r s h a l l v. Boise Cascade Corp., 82 
Or App 130 (1986) ( h y p e r t e n s i o n and/or h y p e r s e c r e t i o n o f p i t u i t a r y hormone c o n s i d 
e r e d as t o t h e c a u s e ( s ) o f h e a r i n g l o s s ) ; Bush v. SAIF. 70 Or App 118 (1984) 
( n a t u r a l a g i n g c o n s i d e r e d as a p o s s i b l e cause o f w o r s e n i n g o f v a r i c o s e v e i n s ) ; 
M i t c h e l l v. SAIF, 63 Or App 488 (1983) ( e v i d e n c e o f d i a b e t e s as p o t e n t i a l cause o f 
m e n t a l i l l n e s s c o n s i d e r e d ) . 

F u r t h e r m o r e , t h e s i t u a t i o n i n w h i c h f a c t o r s p e c u l i a r t o an i n d i v i d u a l cause 
a d i s e a s e i s q u i t e d i f f e r e n t from t h a t i n which an i n d i v i d u a l i s s u s c e p t i b l e t o 
development o f a d i s e a s e . T h i s case i n v o l v e s t h e f o r m e r s i t u a t i o n . 

A c c o r d i n g l y , we disavow our d i s c u s s i o n i n M i c h e l l e Rabideau, 40 Van N a t t a 
2025 (1988) o f a h y p o t h e t i c a l , " i d i o p a t h i c " c l a s s o f e x c l u d e d causes. 
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On t h i s r e c o r d , we conclude t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t h i s 
work a c t i v i t i e s f o r t h e employer, i n comparison w i t h non-work r e l a t e d c o n d i 
t i o n s , were t h e major c o n t r i b u t i n g cause o f h i s l e f t os c a l c i s spur and p l a n t a r 
f a s c i i t i s . 

Inasmuch as c l a i m a n t s u b m i t t e d no b r i e f c o n c e r n i n g t h e i s s u e s r a i s e d by 
employer's c r o s s - r e q u e s t , we conclude t h a t he i s n o t e n t i t l e d t o an a t t o r n e y 
f e e . See S h i r l e y M. Brown, 40 Van N a t t a 879 ( 1 9 8 8 ) . 

ORDER 

The Referee's o r d e r d a t e d May 19, 1987 i s a f f i r m e d . 

Board Member C r i d e r d i s s e n t i n g . 

I d i s s e n t f r o m t h a t p o r t i o n o f t h e o r d e r w h i c h u p h o l d s t h e d e n i a l o f 
c l a i m a n t ' s l e f t f o o t and h e e l c o n d i t i o n . I d i f f e r w i t h t h e m a j o r i t y ' s under
s t a n d i n g o f t h e t e s t f o r d e t e r m i n i n g c o m p e n s a b i l i t y o f o c c u p a t i o n a l d i s e a s e s 
under f o r m e r ORS 656.802. 

An o c c u p a t i o n a l d i s e a s e i s " [ a ] n y d i s e a s e o r i n f e c t i o n w h i c h a r i s e s o u t o f 
and i n t h e scope o f t h e employment and t o which an employe i s n o t o r d i n a r i l y sub
j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e 
i n . " Former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . I n o t h e r words c l a i m a n t must p r o v e b o t h : (1) t h a t 
t h e d i s e a s e " a r i s e [ s ] o u t o f and i n t h e scope o f t h e employment;" and (2) t h a t t h e 
d i s e a s e i s one " t o w h i c h an employe i s n o t o r d i n a r i l y s u b j e c t e d o r exposed o t h e r 
t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . " D e t h l e f s v. H v s t e r 
Co., 295 Or 298, 307 ( 1 9 8 3 ) . 1 

The f i r s t r e q u i r e m e n t — t h a t t h e d i s e a s e " a r i s e o u t o f and i n t h e scope o f 
t h e e m p l o y m e n t " — i s n e a r l y i d e n t i c a l t o t h e " a r i s i n g o u t o f and i n t h e course o f 
employment" language found i n t h e d e f i n i t i o n o f a "compensable i n j u r y . " See f o r 
mer ORS 6 5 6 . 0 0 5 ( 8 ) ( a ) . Comparing t h e "di s e a s e " and " i n j u r y " d e f i n i t i o n s , t h e 
C o u r t o f Appeals h e l d , i n SAIF v. N o f f s i n q e r , 80 Or App 640, 645, r e v den 302 Or 
342 ( 1 9 8 6 ) , t h a t t h e u n i t a r y w o r k - c o n n e c t i o n a n a l y s i s f r o m Rogers v. SAIF 289 Or 
633, 642 (1980) a p p l i e s t o t h e " a r i s i n g o u t o f and i n t h e scope o f employment" 
language o f t h e o c c u p a t i o n a l d i s e a s e s t a t u t e . That i s , i f t h e r e l a t i o n s h i p be
tween t h e d i s e a s e and t h e employment i s s u f f i c i e n t , t h e n t h e d i s e a s e a r i s e s o u t o f 
and i n t h e scope o f employment. 

I n t h e i n j u r y c o n t e x t , a s u f f i c i e n t w o r k - c o n n e c t i o n i s e s t a b l i s h e d by p r o o f 
t h a t work b e i n g p e r f o r m e d i n t h e employment i s a m a t e r i a l c o n t r i b u t i n g cause o f 
t h e i n j u r y . See, e.g., Olson v. SIAC, 222 Or 407, 414-415 ( 1 9 6 0 ) . L i k e w i s e , I 
c o n c l u d e t h a t p r o o f 

1) The m a j o r i t y disavows M i c h e l l e Rabideau, 40 Van N a t t a 2025 (1988) i n 
w h i c h we a r t i c u l a t e d our u n d e r s t a n d i n g t h a t t h i s i s a two p a r t t e s t ; however, t h e 
m a j o r i t y i n c o n c l u d i n g t h a t t h e f i r s t p a r t o f t h e t e s t i s subsumed i n t o t h e second 
p a r t , does n o t d i s c u s s SAIF v. N o f f s i n g e r , 80 Or App 640, 645, r e v den 302 Or 342 
(1986) i n w h i c h t h e c o u r t s t a t e d : 

" I f t h e r e l a t i o n s h i p between t h e d i s e a s e and t h e em- ' 
ployment i s s u f f i c i e n t , t h e n t h e d i s e a s e a r i s e s o u t 
o f and i n t h e scope o f employment. Of c o u r s e , be
cause [ f o r m e r ] ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) r e q u i r e s t h a t t h e 
d i s e a s e be one ' t o which an employe i s n o t o r d i n a r 
i l y s u b j e c t e d o r exposed o t h e r t h a n d u r i n g a p e r i o d 
o f r e g u l a r a c t u a l employment t h e r e i n , ' t h e c l a i m a n t 
must a l s o p r o v e t h a t work c o n d i t i o n s , when compared 
w i t h non-work c o n d i t i o n s , were t h e major c o n t r i b u t 
i n g cause o f t h e d i s e a s e . " ( C i t a t i o n s o m i t t e d ) . 

C e r t a i n l y , t h e N o f f s i n g e r c o u r t c o n s i d e r e d t h e t e s t t o be a two p a r t t e s t . 
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o f m a t e r i a l c a u s a t i o n i s s u f f i c i e n t t o e s t a b l i s h t h a t a d i s e a s e a r o s e o u t o f and 
i n t h e scope o f employment w i t h i n t h e meaning o f former ORS 6 5 6 . 8 0 2 ( 1 ) ( a ) . I n 
d e t e r m i n i n g whether work a c t i v i t i e s m a t e r i a l l y c o n t r i b u t e d t o a d i s e a s e , t h e f a c t 
f i n d e r must c o n s i d e r a l l f a c t o r s w h i c h c o n t r i b u t e d t o t h e d i s e a s e , i n c l u d i n g t h o s e 
p e c u l i a r t o t h e i n d i v i d u a l . 2 Thus, even i f a c o n d i t i o n m a n i f e s t s i t s e l f a t work, 
t h e c o n d i t i o n cannot be compensable i f i t was caused e x c l u s i v e l y by c o n d i t i o n s 
p e c u l i a r t o t h e i n d i v i d u a l and t h e work has no m a t e r i a l r e l a t i o n s h i p t o t h e causa
t i o n o f t h e d i s e a s e . 

However, i f work c o n n e c t i o n i s proven, c l a i m a n t must t h e n s a t i s f y t h e second 
r e q u i r e m e n t f o r e s t a b l i s h i n g an o c c u p a t i o n a l d i s e a s e . C l a i m a n t must p r o v e t h a t 
t h e d i s e a s e i s one " t o w h i c h an employe i s n o t o r d i n a r i l y s u b j e c t e d o r exposed 
o t h e r t h a n d u r i n g a p e r i o d o f r e g u l a r a c t u a l employment t h e r e i n . " Former ORS 
6 5 6 . 8 0 2 ( 1 ) ( a ) . I t i s f r o m t h a t language t h a t t h e c o u r t s f o r m u l a t e d t h e "major 
c o n t r i b u t i n g cause" t e s t . See McGarrah v. SAIF, 296 Or 145, 166 ( 1 9 8 3 ) ; D e t h l e f s 
v. H v s t e r Co., 295 Or 298, 310 ( 1 9 8 3 ) ; B l a k e l v v. SAIF, 89 Or App 653, 656, r e v 
den 305 Or 672 ( 1 9 8 8 ) ; SAIF v. N o f f s i n q e r , supra, 80 Or App a t 645-46; SAIF v. 
G y q i , 55 Or App 570, 574, r e v deh 292 Or 825 (19 8 2 ) . S t a t e d s i m p l y , t h a t t e s t r e 
q u i r e s c l a i m a n t t o p r o v e t h a t work c o n d i t i o n s o r exposures were t h e major con
t r i b u t i n g cause o f e i t h e r t h e onset o r t h e wor s e n i n g o f t h e u n d e r l y i n g disease.-^ 
See i d . 

The "major c o n t r i b u t i n g cause" t e s t i s merely t h e second p a r t o f t h e two-
p a r t o c c u p a t i o n a l d i s e a s e a n a l y s i s ; i t does n o t , as t h e m a j o r i t y i m p l i e s , s u p p l a n t 
t h e r e q u i r e m e n t t h a t c l a i m a n t f i r s t prove a m a t e r i a l work c o n n e c t i o n . See n o t e 1 
i n f r a . 

I n a p p l y i n g t h e "major c o n t r i b u t i n g cause" t e s t , t h e f a c t - f i n d e r must weigh 
o n - t h e - j o b c o n d i t i o n s and exposures a g a i n s t o f f - t h e - j o b c o n d i t i o n s and exposures. 
See, e.g., D e t h l e f s v. H y s t e r Co., supra, 295 Or a t 310. The m a j o r i t y a p p a r e n t l y 
c o n c l u d e s t h a t c o n d i t i o n s p e c u l i a r t o and ge n e r a t e d from w i t h i n an i n d i v i d u a l a r e 
o f f - t h e - j o b c o n d i t i o n s t o which an i n d i v i d u a l i s o r d i n a r i l y s u b j e c t e d o r exposed. 
I s u b m i t t h a t t h a t i n t e r p r e t a t i o n v i o l a t e s t h e l e t t e r and t h e s p i r i t o f t h e 
s t a t u t e . 

I t i s a w e l l s e t t l e d premise o f wo r k e r s ' compensation law t h a t t h e employer 
t a k e s t h e w o r k e r as he f i n d s him. B a r r e t t v. D & H D r v w a l l . 300 Or 325, 328 
( 1 9 8 5 ) , c l a r i f i e d 300 Or 553 ( 1 9 8 6 ) ; S u r r a t t v. Gunderson B r o t h e r s . 259 Or 65, 74 
( 1 9 8 0 ) ; K e e f e r v. SIAC. 171 Or 405, 412 ( 1 9 4 3 ) ; Nomeland v. C i t y o f P o r t l a n d , 106 
Or App 77 ( 1 9 9 1 ) , A q u i l l o n v. CNA I n s u r a n c e . 60 Or App 231 ( 1 9 8 2 ) . Those cases 
a p p l y t h e axiom t o h o l d an employer l i a b l e f o r d i s a b i l i t y r e s u l t i n g f r o m a 
p r e e x i s t i n g c o n d i t i o n so l o n g as t h e i n d u s t r i a l i n j u r y c o n t r i b u t e d t o t h e 
d i s a b i l i t y . The u n d e r l y i n g p r i n c i p l e i s a r t i c u l a t e d i n K e e f e r v. SIAC, s u p r a , 171 
Or a t 415: 

2. ) I a v o i d u s i n g t h e t e r m i d i o p a t h i c because " i d i o p a t h i c " i s d e f i n e d i n 
two v e r y d i f f e r e n t w a y s — a s " s e l f - o r i g i n a t e d " and " o f unknown c a u s a t i o n . " 
DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 649 ( 2 6 t h ed. 1981). Because b o t h mean
i n g s o f t h e word have been used i n Workers' Compensation law, I a v o i d i t s use f o r 
t h e sake o f c l a r i t y . 

3. ) I agree w i t h t h e m a j o r i t y t h a t t h e r e i s no e v i d e n c e t h a t c l a i m a n t ' s 
l e f t f o o t c o n d i t i o n p r e e x i s t e d h i s employment. A c c o r d i n g l y , c l a i m a n t need n o t 
p r o v e a " w o r s e n i n g o f t h e u n d e r l y i n g d i s e a s e " i n o r d e r t o p r e v a i l . See W e l l e r v. 
Union C a r b i d e . 288 Or 27 ( 1 9 7 9 ) ; Devereaux v. N o r t h P a c i f i c I n s . Co.. 
74 Or App 388, 391 ( 1 9 8 5 ) . 
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"The Oregon Workmen's Compensation Law *** p r e 
s c r i b e s no s t a n d a r d o f p h y s i c a l f i t n e s s t o w h i c h t h e 
employee must conform, and compensation i s n o t based 
on any i m p l i e d w a r r a n t y o f p e r f e c t h e a l t h . " 

•The m a j o r i t y o p i n i o n e l i m i n a t e s t h i s p r i n c i p l e i n t h e o c c u p a t i o n a l d i s e a s e 
c o n t e x t . Under t h e m a j o r i t y approach, i n a case l i k e t h i s w h e r e i n t h e e v i d e n c e 
e s t a b l i s h e s t h a t a l l f o r c e s e x t e r n a l t o c l a i m a n t w h i c h c o n t r i b u t e t o t h e d i s e a s e 
a r e w o r k - r e l a t e d , t h e c l a i m i s n o t compensable because c o n d i t i o n s i n t r i n s i c t o 
c l a i m a n t have a l a r g e e f f e c t on t h e development o f t h e d i s e a s e . 

The e f f e c t o f t h e m a j o r i t y ' s approach w i l l weigh most h e a v i l y upon t h o s e 
w o r k e r s whose p e r s o n a l c i r c u m s t a n c e s , w h i l e n o t a l o n e c a u s i n g t h e d i s e a s e i n 
q u e s t i o n , r e n d e r t h e worker more v u l n e r a b l e t o c a u s a t i v e agents t o w h i c h t h e y are 
exposed a t work. Thus, under t h e m a j o r i t y ' s approach, a w o r k e r whose c o n g e n i t a l 
d e f o r m i t y combines w i t h r e p e t i t i v e trauma a t work t o cause s t r e s s f r a c t u r e s o r 
s t r a i n w i l l n o t be compensated f o r t h e d i s e a s e u n l e s s t h e w o r k e r ' s d o c t o r can 
p e r s u a s i v e l y s t a t e t h a t t h e trauma i s a more i m p o r t a n t c a u s a t i v e f a c t o r t h a n t h e 
d e f o r m i t y . A worker whose s e n s i t i v i t y t o a substance combines w i t h d a i l y expo
s u r e t o t h e substance a t work t o cause a c h r o n i c b r o n c h i t i s w i l l n o t be compen
s a t e d f o r t h e d i s e a s e u n l e s s t h e worker's d o c t o r can p e r s u a s i v e l y s t a t e t h a t t h e 
work exposure i s a more i m p o r t a n t c a u s a t i v e f a c t o r t h a n t h e s e n s i t i v i t y . A 
w o r k e r whose dormant r h e u m a t o i d a r t h r i t i s combines w i t h d a i l y exposure t o ex
t r e m e l y h i g h t e m p e r a t u r e s on t h e j o b t o cause a c t i v e a r t h r i t i c d i s e a s e w i l l n o t 
be compensated u n l e s s t h e worker's d o c t o r can p e r s u a s i v e l y s t a t e t h a t t h e heat i s 
a more i m p o r t a n t c a u s a t i v e f a c t o r t h a n t h e r h e u m a t o i d a r t h r i t i s i n c a u s i n g t h e 
a r t h r i t i c d i s e a s e . 

I n each o f t h e s e s i t u a t i o n s , t h e worker was more l i k e l y t h a n t h e average 
w o r k e r t o s u f f e r a d i s e a s e as a r e s u l t o f a p a r t i c u l a r exposure. Yet t h e worker 
would n o t have s u f f e r e d t h e d i s e a s e b u t f o r t h e work exposure. Indeed, no a c t i v 
i t y i n w h i c h t h e worker engaged i n o f f - w o r k bore any r e l a t i o n s h i p t o t h e causa
t i o n o f t h e d i s e a s e . N e v e r t h e l e s s , most p h y s i c i a n s p r o p e r l y w i l l be r e l u c t a n t t o 
a p p o r t i o n c a u s a t i v e f o r c e t o two s y m b i o t i c causes o f e n t i r e l y d i f f e r e n t t y p e — o n e 
a p e r s o n a l c h a r a c t e r i s t i c and t h e o t h e r an e x t e r n a l f o r c e . C o n s e q u e n t l y , under 
t h e m a j o r i t y ' s approach, t h e s e w o r k e r s , who cannot produce a w a r r a n t y o f p e r f e c t 
h e a l t h , w i l l go uncompensated. 

The law, as I u n d e r s t a n d i t , however, does n o t r e q u i r e e i t h e r t h e p h y s i c i a n 
o r t h e a d j u d i c a t o r t o a p p o r t i o n cause i n t h i s way.^ Rat h e r , t h e law a c c e p t s t h e 
w o r k e r ' s v u l n e r a b i l i t y . The major c o n t r i b u t i n g cause t e s t — w h i c h compares on-
work t o o f f - w o r k e x p o s u r e s — s h o u l d produce and does produce a f i n d i n g o f compens
a b i l i t y i n cases such as t h e above. See e.g.. Tucker v. L i b e r t y M u t u a l I n s u r 
ance, 87 Or App 607 ( 1 9 8 7 ) ; P r e s t o n v. Wonder Bread, 96 Or App 613 ( 1 9 8 9 ) . 

I n t h i s case, c o n s i d e r i n g o n l y t h e f o r c e s e x t e r n a l t o c l a i m a n t , he has 
p r o v e n t h a t h i s work a c t i v i t i e s were t h e major cause o f h i s o c c u p a t i o n a l d i s e a s e . 
C l a i m a n t ' s e l e v a t e d u r i c a c i d l e v e l s combined w i t h e x t e n s i v e w e i g h t - b e a r i n g t o 

4.) C i t i n g t o a number o f c o u r t cases, t h e m a j o r i t y a s s e r t s t h a t t h e ex
c l u s i o n o f f a c t o r s p e c u l i a r t o t h e i n d i v i d u a l from t h e "major c o n t r i b u t i n g cause" 
t e s t i s i n c o n s i s t e n t w i t h case law. See m a j o r i t y o p i n i o n n 2. Based on my r e a d 
i n g o f t h o s e same cases, however, i t i s n o t a t a l l c l e a r whether t h e c o u r t s con
s i d e r e d t h e s e f a c t o r s ( e . g . , n a t u r a l a g i n g , h y p e r t e n s i o n , d i a b e t e s ) i n t h e "major 
c o n t r i b u t i n g cause" t e s t o r whether t h o s e f a c t o r s were c o n s i d e r e d o n l y i n t h e 
m a t e r i a l w o r k - c o n n e c t i o n t e s t . Inasmuch as t h e l a t t e r approach i s e n t i r e l y con
s i s t e n t w i t h mine, t h e c i t e d cases do n o t c o n f l i c t w i t h my u n d e r s t a n d i n g o f t h e 
law. 
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produce a d i s a b l i n g f o o t c o n d i t i o n . C laimant was r e q u i r e d t o s t a n d and w a l k on 
h a r d s u r f a c e s on an almos t c o n t i n u o u s b a s i s a t work. There i s no e v i d e n c e t h a t 
he engaged i n any s i g n i f i c a n t w e i g h t - b e a r i n g a c t i v i t i e s o f f t h e j o b w h i c h c o u l d 
have c o n t r i b u t e d t o h i s f o o t c o n d i t i o n . A l t h o u g h t h e s t a n d i n g and w a l k i n g had 
enhanced d e l e t e r i o u s e f f e c t on c l a i m a n t because he was o v e r w e i g h t , we must t a k e 
t h e w o r k e r as we f i n d him. T h e r e f o r e , because w e i g h t - b e a r i n g a c t i v i t i e s a t work 
o u t w e i g h e d w e i g h t - b e a r i n g a c t i v i t i e s away f r o m work as f a c t o r s i n c a u s a t i o n o f 
t h e d i s e a s e , I wo u l d f i n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r t h e l e f t f o o t 
c o n d i t i o n compensable . See D e t h l e f s v. H v s t e r Co., su p r a ; SAIF v. N o f f s i n q e r , 
s u p r a . 

March 15, 1991 C i t e as 43 Van N a t t a 568 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROY J . CHAMBERS, Claimant 
Own M o t i o n No. 66-0223M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r medi
c a l b e n e f i t s r e l a t i n g t o h i s November 1, 1945, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . Claimant was awarded permanent t o t a l d i s a b i l 
i t y b e n e f i t s . SAIF r e q u e s t s Board a u t h o r i z a t i o n o f reimbursement f r o m t h e 
Reopened Claims Reserve f o r i t s payment o f m e d i c a l b e n e f i t s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e 
January 1, 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, we f i n d t h a t t h e ambulance and t r a n s p o r t a t i o n s e r v i c e s , 
m i l e a g e and n u r s i n g home c a r e a re re a s o n a b l e and necessary m e d i c a l s e r v i c e s 
w h i c h a r e r e q u i r e d by c l a i m a n t who i s permanently and t o t a l l y d i s a b l e d . We con
c l u d e , t h e r e f o r e , t h a t c l a i m a n t ' s c l a i m s h o u l d be reopened f o r t h o s e m e d i c a l 
s e r v i c e s . See OAR 4 3 8 - 1 2 - 0 3 7 ( 1 ) ( b ) . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened 
f o r t h e p r o v i s i o n o f ambulance and t r a n s p o r t a t i o n s e r v i c e s , m i l e a g e and n u r s i n g 
home c a r e f o r t h e month o f February, 1991, i n an amount n o t t o exceed $2,426.50. 

F u r t h e r m o r e , c l a i m a n t ' s c l a i m s h a l l remain open f o r t h e f u r t h e r p r o 
v i s i o n o f n u r s i n g home c a r e by SAIF f o r a p e r i o d o f one (1) y e a r b e g i n n i n g March 
1, 1991, a t an a p p r o x i m a t e r a t e o f $72 per day. Reimbursement f r o m t h e Reopened 
Claims Reserve i s a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 

. 436, D i v i s i o n 45. A f t e r p r o v i s i o n o f t h e s e s e r v i c e s , SAIF s h a l l c l o s e t h e c l a i m 
p u r s u a n t t o OAR 438-12-055. 

I T IS SO ORDERED. 

March 15, 1991 C i t e as 43 Van N a t t a 568 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DANNIE W. CRAWLEY, Claimant 

Own M o t i o n No. 90-0127M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s September 5, 1974, i n d u s t r i a l i n j u r y . SAIF r e q u e s t s 
Board a u t h o r i z a t i o n o f reimbursement from t h e Reopened Claims Reserve f o r i t s 
payment o f t e m p o r a r y d i s a b i l i t y b e n e f i t s . We deny a u t h o r i z a t i o n f o r r e i m b u r s e 
ment . 
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The r e l e v a n t f a c t s f o l l o w . Claimant compensably i n j u r e d h i s r i g h t 
a n k l e and f o o t on September 5, 1974. The c l a i m was p r o c e s s e d and c l o s e d on 
November 18, 1976. On May 1, 1986, c l a i m a n t e n t e r e d an a u t h o r i z e d t r a i n i n g p r o 
gram and h i s c l a i m was reopened f o r t h e payment o f t e m p o r a r y d i s a b i l i t y bene
f i t s . T r a i n i n g was suspended, however, when c l a i m a n t , underwent r i g h t f o o t 
s u r g e r y on F e b r u a r y 8, 1987, and was unable t o c o n t i n u e t r a i n i n g . The c a r r i e r 
v o l u n t a r i l y p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s d u r i n g c l a i m a n t ' s r e c o v e r y f r o m 
s u r g e r y . C l a i m a n t had a d d i t i o n a l f o o t s u r g e r i e s on September 16, 1987, A p r i l 
27, 1989, and F e b r u a r y 7, 1990. V o c a t i o n a l a s s i s t a n c e s e r v i c e s were t e r m i n a t e d 
November 1, 1989. C l a i m a n t was d e c l a r e d m e d i c a l l y s t a t i o n a r y on May 25, 1990, 
by Drs. R o t h s t e i n and Dinneen, who examined c l a i m a n t a t t h e c a r r i e r ' s r e q u e s t . 
A D e t e r m i n a t i o n Order i s s u e d on October 30, 1990, a w a r d i n g t e m p o r a r y d i s a b i l i t y 
b e n e f i t s f r o m May 1, 1986, t h r o u g h February 7, 1987. The c a r r i e r now r e q u e s t s 
t h a t t h e Board reopen c l a i m a n t ' s c l a i m and a u t h o r i z e reimbursement f o r t e m p o r a r y 
d i s a b i l i t y b e n e f i t s i t v o l u n t a r i l y p a i d from February 8, 1987, t h e d a t e o f 
s u r g e r y , t h r o u g h May 25, 1990, t h e d a t e he was a l l e g e d l y m e d i c a l l y s t a t i o n a r y . 

Inasmuch as t h e c a r r i e r v o l u n t a r i l y reopened c l a i m a n t ' s c l a i m under 
t h e Board's own m o t i o n a u t h o r i t y i n 1987, i t i s unnecessary f o r t h e Board t o 
o r d e r r e o p e n i n g o f t h e c l a i m . Furthermore, were we t o award t e m p o r a r y d i s a b i l 
i t y b e n e f i t s under our own m o t i o n a u t h o r i t y , we would d e c l i n e t o a u t h o r i z e r e i m 
bursement o f b e n e f i t s p a i d s i n c e February 8, 1987. 

ORS 656.625(1) p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Re
opened Claims Reserve w i t h i n t h e I n s u r a n c e and Finance Fund f o r t h e purpose o f 
r e i m b u r s i n g t h e a d d i t i o n a l amounts o f compensation p a y a b l e t o i n j u r e d w o r k e r s 
t h a t r e s u l t s f r o m any award made by t h e board p u r s u a n t t o ORS 656.278 a f t e r Jan
u a r y 1, 1988." N o t w i t h s t a n d i n g any o t h e r p r o v i s i o n o f law, any reimbursement 
f r o m t h e Reopened Claims Reserve s h a l l be i n such amounts as t h e Board p r e 
s c r i b e s and o n l y t o t h e e x t e n t t h a t funds are a v a i l a b l e i n t h e r e s e r v e . ORS 
6 5 6 . 6 2 5 ( 1 ) . These p r o v i s i o n s became o p e r a t i v e January 1, 1988. Oregon Laws 
1987, ch 884, 63; Andy Webb, 40 Van N a t t a 586 ( 1 9 8 8 ) . 

We have a u t h o r i z e d reimbursement t o c a r r i e r s w h i c h v o l u n t a r i l y r e 
opened c l a i m s on o r a f t e r January 1, 1988, p r o v i d e d t h e c i r c u m s t a n c e s s a t i s f i e d 
t h e r e q u i r e m e n t s f o r t e m p o r a r y d i s a b i l i t y awards under ORS 6 5 6 . 2 7 8 ( 1 ) . However, 
we have d e c l i n e d t o a u t h o r i z e reimbursement t o a c a r r i e r w h i c h v o l u n t a r i l y r e 
opened a c l a i m b e f o r e January 1, 1988. Raymun B. Savalas, 43 Van N a t t a 38 
( 1 9 9 1 ) . I n S avalas, we reasoned t h a t a c l a i m r e o p e n i n g b e f o r e J anuary 1, 1988, 
does n o t q u a l i f y as an award made "pursuant t o ORS 656.278 a f t e r J a n u a r y 1, 
1988, " as p r o v i d e d i n ORS 656.625. We concluded, t h e r e f o r e , t h a t ORS 656.625 
does n o t p e r m i t reimbursement o f b e n e f i t s p a i d p u r s u a n t t o a pre-1988 r e o p e n i n g . 
A d h e r i n g t o t h a t r e a s o n i n g h e r e , we conclude t h a t t h e c a r r i e r ' s v o l u n t a r y r e 
o p e n i n g o f c l a i m a n t ' s c l a i m i n 1987 does n o t q u a l i f y f o r reimbursement f r o m t h e 
Reopened Claims Reserve. See i d . A c c o r d i n g l y , t h e c a r r i e r ' s r e q u e s t f o r r e i m 
bursement i s d e n i e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
BETTY S. FRANKLIN, Claimant 

WCB Case No. 89-13985 
ORDER OF ABATEMENT 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y s 

C l a i m a n t has moved f o r abatement o f our February 27, 1991 o r d e r , w h i c h r e 
v e r s e d t h a t p o r t i o n o f a Referee's o r d e r t h a t s e t a s i d e t h e i n s u r e r ' s m e d i c a l 
s e r v i c e s d e n i a l . C o ntending t h a t t h e p a r t i e s i n t e n d t o r e s o l v e t h i s m a t t e r p u r 
suant t o a C l a i m D i s p o s i t i o n Agreement and D i s p u t e d C l a i m S e t t l e m e n t , c l a i m a n t 
seeks abatement o f o u r o r d e r t o a w a i t submission o f t h e s e t t l e m e n t agreements. 

Based on t h e r e p r e s e n t a t i o n s c o n t a i n e d i n c l a i m a n t ' s m o t i o n , t h e Board 
w i t h d r a w s i t s F e b r u a r y 27, 1991 o r d e r . The i n s u r e r i s r e q u e s t e d t o su b m i t i t s 
response t o c l a i m a n t ' s m o t i o n w i t h i n 10 days from t h e d a t e o f t h i s o r d e r . I n 
a d d i t i o n , t h e p a r t i e s a r e r e q u e s t e d t o keep t h e Board f u l l y a p p r i s e d o f f u r t h e r 
developments i n t h i s case. 

I T I S SO ORDERED. 

March 15, 1991 ; C i t e as 43 Van N a t t a 570 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
NELLIE M. LEDBETTER, Claimant 

WCB Case Nos. 88-10890 & 87-19614 
ORDER ON REVIEW 

M a r t i n J. McKeown, Claimant A t t o r n e y 
B r i a n L. Pocock, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
Brazeau's o r d e r w h i c h : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r her 
p s y c h o l o g i c a l c o n d i t i o n ; and (2) g r a n t e d permanent t o t a l d i s a b i l i t y whereas a 
D e t e r m i n a t i o n Order awarded 40 p e r c e n t (128 degrees) unscheduled permanent d i s 
a b i l i t y f o r a low back c o n d i t i o n . I n i t s b r i e f , t h e employer a l s o moves t h e 
Board f o r an o r d e r "remanding" c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n c l a i m t o t h e 
E v a l u a t i o n S e c t i o n f o r an e x t e n t o f d i s a b i l i t y e v a l u a t i o n . On r e v i e w , t h e i s 
sues a r e j u r i s d i c t i o n , c o m p e n s a b i l i t y and permanent t o t a l d i s a b i l i t y . We a f 
f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" w i t h t h e f o l l o w i n g supplementa
t i o n . 

C l a i m a n t s u f f e r s f r o m a somataform p a i n d i s o r d e r and p a r a n o i d d i s o r d e r 
w i t h p a s s i v e - a g g r e s s i v e p e r s o n a l i t y p r e s e n t a t i o n . (Ex. 108-5). C l a i m a n t ' s 
p a r a n o i a causes her t o be s u s p i c i o u s o f o t h e r s and t o m i s t r u s t t h o s e i n her en
v i r o n m e n t f o r r e a l o r imagined reasons. C l a i m a n t ' s p a r a n o i a and i n a b i l i t y t o 
t r u s t t h o s e i n h e r en v i r o n m e n t make i t v e r y d i f f i c u l t t o work w i t h h er p s y c h i -
a t r i c a l l y and v o c a t i o n a l l y . (Ex. 108-14). C l a i m a n t ' s c o n d i t i o n causes h e r t o 
be c o n f u s e d , d i s t r a c t i b l e and t o have d e l u s i o n s and memory problems. (Ex. 108-
5 7 ) . 

C l a i m a n t i s p h y s i c a l l y u n able t o r e t u r n t o her j o b a t t h e t i m e o f i n j u r y . 
C l a i m a n t ' s work h i s t o r y i n d i c a t e s no t r a n s f e r a b l e s k i l l s . C l a i m a n t has been i n 
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v o c a t i o n a l programs on and o f f s i n c e her compensable i n j u r y i n 1983. She has 
n o t worked s i n c e 1984 when she h e l d a p a r t - t i m e j o b w h i c h f a i l e d because o f 
c l a i m a n t ' s u n r e a l i s t i c e x p e c t a t i o n s and " a c t i n g o u t " p u r s u a n t t o her p a r a n o i a . 
(See Exs. 40 & 9 4 ) . A l t h o u g h c l a i m a n t has never succeeded i n v o c a t i o n a l a s s i s 
t a n c e , she has never been i n v o l v e d i n any a c t i v i t i e s w h i c h would be c o n s i d e r e d 
as n o n - c o o p e r a t i v e . (Ex. 106-5). Claimant c o o p e r a t e d t o t h e b e s t o f her a b i l 
i t y i n v o c a t i o n a l a s s i s t a n c e e f f o r t s , had expressed a w i l l i n g n e s s t o work and a 
w i l l i n g n e s s t o r e l o c a t e i f necessary. (Ex. 94-5, 106-5). 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t i s i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a g a i n f u l and 
s u i t a b l e o c c u p a t i o n . 

E f f o r t s t o o b t a i n work would be f u t i l e . 

But f o r t h e compensable i n j u r y , c l a i m a n t would be w i l l i n g t o seek r e g u l a r 1 

g a i n f u l employment. 

CONCLUSIONS OF LAW AND OPINION 

P r e l i m i n a r y M a t t e r 

We n o t e t h a t e x c e p t f o r 6 e x h i b i t s r e c e i v e d i n t o e v i d e n c e by t h e O p i n i o n 
and O rder, no e x h i b i t s were marked o r r e c e i v e d f o r m a l l y . However, t h e Referee 
made r e f e r e n c e t o some o f t h e e x h i b i t s i n h i s o p i n i o n and t h e p a r t i e s make r e f 
e r e n c e t o e x h i b i t s i n t h e i r b r i e f s . A l l t h e e x h i b i t s l i s t e d as i n t e n d e d t o be 
r e c e i v e d a r e i n c l u d e d i n t h e r e c o r d as c e r t i f i e d by t h e R e f e r e e t o us under 
ORS 6 5 6 . 2 9 5 ( 3 ) . There a r e no e v i d e n t i a r y o b j e c t i o n s i n t h e r e c o r d . A c cord
i n g l y , we c o n c l u d e t h a t t h e Referee i n t e n d e d t o admit — a n d i m p l i c i t l y d i d 
a d m i t — a l l e x h i b i t s o f f e r e d by t h e p a r t i e s . See K e v i n L. N e i l s e n , 42 Van N a t t a 
1380 ( 1 9 9 0 ) ; W i l l i a m v. Bellamy, 42 Van N a t t a 651 ( 1 9 9 0 ) ; P.P. H i l d e b r a n d t , 40 
Van N a t t a 2057 ( 1 9 8 8 ) . 

T h e r e f o r e , we c o n s i d e r a l l t h e e x h i b i t s as a p a r t o f t h e r e c o r d f o r t h e 
purposes o f o u r r e v i e w . ORS 656.295(5). 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

We adopt t h e Referee's "Conclusions and O p i n i o n " r e g a r d i n g t h e compens
a b i l i t y o f c l a i m a n t ' s p r e e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . 

J u r i s d i c t i o n 

As a t h r e s h o l d i s s u e , t h e s e l f - i n s u r e d employer contends t h a t because 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had never been f o r m a l l y a c c e p t e d , i t was n o t 
c o n s i d e r e d a t t h e t i m e o f t h e June 1988 D e t e r m i n a t i o n Order. T h e r e f o r e , t h e em
p l o y e r a r g u e s , i t was e r r o r f o r t h e Referee t o r a t e t h e e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y t a k i n g i n t o c o n s i d e r a t i o n c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n as a 
compensable consequence o f her i n j u r y . Rather, t h e employer contends t h a t 
c l a i m a n t ' s c l a i m must f i r s t be "remanded" t o t h e E v a l u a t i o n S e c t i o n f o r a new 
e v a l u a t i o n . We co n c l u d e t h a t t h e Referee had t h e a u t h o r i t y t o d e t e r m i n e t h e ex
t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

F i r s t , we do n o t n e c e s s a r i l y agree t h a t t h e E v a l u a t i o n S e c t i o n d i d n o t 
c o n s i d e r c l a i m a n t ' s e m o t i o n a l c o n d i t i o n when i t d e t e r m i n e d h er c l a i m . A t t h e 
t i m e o f t h e June 1988 D e t e r m i n a t i o n Order, t h e employer had h o t d e n i e d c l a i m 
a n t ' s e m o t i o n a l c o n d i t i o n . Former OAR 436-30-005(4) p r o v i d e d t h a t t h e E v a l u a 
t i o n S e c t i o n ' s " d e t e r m i n a t i o n " e s t a b l i s h d i s a b i l i t y w hich was a r e s u l t o f t h e 
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compensable d i s a b l i n g i n j u r y . We have no reason t o b e l i e v e t h e E v a l u a t i o n Sec
t i o n d i d n o t do t h a t . I n any case, upon c l a i m a n t ' s r e q u e s t f o r a h e a r i n g f r o m 
t h e June 1988 D e t e r m i n a t i o n Order, and upon t h e Referee's d e t e r m i n a t i o n t h a t 
c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was compensable, t h e Referee had t h e a u t h o r 
i t y t o d e t e r m i n e a l l m a t t e r s c o n c e r n i n g c l a i m a n t ' s c l a i m , i n c l u d i n g t h e e x t e n t 
o f d i s a b i l i t y stemming f r o m t h e compensable i n j u r y , t a k i n g i n t o c o n s i d e r a t i o n 
a l l compensable consequences o f t h e compensable i n j u r y . ORS 656.283 & 656.708; 
see M i c h a e l D. McGinnis, 42 Van N a t t a 1969 (19 9 0 ) . 

Permanent T o t a l D i s a b i l i t y 

On t h e m e r i t s , t h e Referee concluded t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y 
d i s a b l e d . We agree and adopt h i s d i s c u s s i o n o f t h i s i s s u e w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

C l a i m a n t must p r o v e by a preponderance o f t h e ev i d e n c e t h a t she i s perma
n e n t l y t o t a l l y d i s a b l e d . H a r r i s v. SAIF, 292 Or 683 ( 1 9 8 2 ) . One e s s e n t i a l e l e 
ment t o an award o f permanent t o t a l d i s a b i l i t y i s t h a t c l a i m a n t must e s t a b l i s h 
t h a t even t h o u g h n o t w o r k i n g , she i s w i l l i n g t o seek work and has made r e a s o n 
a b l e e f f o r t s t o o b t a i n work u n l e s s i t i s shown t h a t such e f f o r t s w o u l d be f u 
t i l e . Even i f a work se a r c h would be f u t i l e , c l a i m a n t must e s t a b l i s h t h a t b u t 
f o r t h e compensable i n j u r y , she would have been w i l l i n g t o seek r e g u l a r g a i n f u l 
employment. ORS 65 6 . 2 0 6 ( 3 ) ; SAIF v. O r r , 101 Or App 612 ( 1 9 9 0 ) ; SAIF v. 
Stephen, 303 Or 41 ( 1 9 8 9 ) ; Butcher v. SAIF, 45 Or App 318 ( 1 9 8 3 ) . F i n d i n g s o f 
f u t i l i t y a r e r e s e r v e d f o r t h e extreme s i t u a t i o n where, f o r example, t h e r e c o r d 
shows t h e i n d i v i d u a l i s p h y s i c a l l y t o t a l l y d i s a b l e d o r i s n o t c a p a b l e o f r e 
t r a i n i n g . See G e o r g i a P a c i f i c Corp. v. P e r r y , 92 Or App 56 ( 1 9 8 8 ) . 

The u n d e r l y i n g f a c t s i n t h e Referee's " F i n d i n g s o f F a c t " c o u l d suggest 
t h a t c l a i m a n t has n o t made re a s o n a b l e e f f o r t s t o o b t a i n work and i s n o t w i l l i n g 
t o r e t r a i n . However, we a r e persuaded by t h e r e c o r d as a whole, p a r t i c u l a r l y 
t h e d e p o s i t i o n o f c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , Dr. Henderson, t h a t 
c l a i m a n t ' s p a r a n o i a , w h i c h became "unmasked w i t h her i n j u r y and t h e s t r e s s o f 
i t , " p r e c l u d e s v o c a t i o n a l r e t r a i n i n g and makes a work se a r c h f u t i l e . C l a i m a n t 
has a p r e e x i s t i n g p s y c h o l o g i c a l d i s o r d e r . She worked u n t i l 1983 when t h e com
pe n s a b l e i n j u r y m a t e r i a l l y caused a worsening o f her p s y c h o l o g i c a l c o n d i t i o n . 
The v o c a t i o n a l r e h a b i l i t a t i o n e vidence i n d i c a t e s t h a t s i n c e t h e compensable i n 
j u r y c l a i m a n t .'s worsened somataform p a i n d i s o r d e r and p a r a n o i d d i s o r d e r p r e v e n t 
her f r o m s u c c e e d i n g i n a v o c a t i o n a l r e h a b i l i t a t i o n program and f r o m o b t a i n i n g 
s u i t a b l e employment. Moreover, we a r e persuaded t h a t , b u t f o r t h e compensable 
i n j u r y and i t s p s y c h o l o g i c a l sequelae, c l a i m a n t would have been w i l l i n g t o seek 
r e g u l a r g a i n f u l employment. (See Exs. 94, 106 & 108, 108-45). 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $800, t o be p a i d by t h e s e l f - i n s u r e d employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
(as r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f ) , t h e s i g n i f i c a n t c o m p l e x i t y o f 
t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 19, 1989, as r e c o n s i d e r e d March 13, 
.1990, i s a f f i r m e d . For s e r v i c e s on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded an 
assessed f e e o f $800, t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
RALPH S. PETTEFER, Claimant 

WCB Case No. 89-24969 
ORDER ON REVIEW 

Thomas E. Ewing, A s s i s t a n t A t t o r n e y G e n e r al 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t , p r o se, r e q u e s t s r e v i e w o f Referee Spangler's o r d e r t h a t u p h e l d 
t h e Inmate I n j u r y Fund's d e n i a l o f h i s c l a i m f o r m e d i c a l s e r v i c e s . On r e v i e w , 
t h e i s s u e i s m e d i c a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's Co n c l u s i o n s o f Law w i t h t h e f o l l o w i n g supplementa
t i o n . 

I n o r d e r t o prov e e n t i t l e m e n t t o i n j u r y - r e l a t e d b e n e f i t s , c l a i m a n t , an 
in m a t e , must show t h a t h i s i n j u r y was s u s t a i n e d i n t h e c o u r s e o f " a u t h o r i z e d 
employment." ORS 655.510( 1 ) ; see Dept. o f J u s t i c e v. Spear, 94 Or App 677 
( 1 9 8 9 ) , a f f ' d on o t h e r grounds Dept. o f J u s t i c e v. Spear, 308 Or 594 ( 1 9 8 9 ) . I n 
t h i s case, t o s u s t a i n h i s burden, c l a i m a n t must show t h a t "compensation has been 
e s t a b l i s h e d " f o r h i s a c t i v i t i e s a t t h e greenhouse a t t h e t i m e o f h i s i n j u r y . 
ORS 6 5 5 . 5 0 5 ( 1 ) ( c ) ; ORS 421.408; see OAR 291-137-045. 

On t h i s r e c o r d , we a r e unable t o de t e r m i n e whether compensation had been 
e s t a b l i s h e d f o r c l a i m a n t ' s work a t i n j u r y . T h e r e f o r e , c l a i m a n t has n o t proven 
e n t i t l e m e n t t o t h e b e n e f i t s which he seeks. 

ORDER 

The Referee's o r d e r d a t e d May 7, 1990 i s a f f i r m e d . 

March 15, 1991 C i t e as 43 Van N a t t a 573 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
PHILLIP D. PRINCE, Claimant 

WCB Case Nos. 89-17681 & 89-09699 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
B r i a n L. Pocock, Defense A t t o r n e y 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee McCullough's o r d e r 
w h i c h : ( 1 ) s e t a s i d e i t s d e n i a l s o f c o m p e n s a b i l i t y o f and r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s b i l a t e r a l h e a r i n g l o s s ; and (2) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l 
i n s o f a r as i t d e n i e d r e s p o n s i b i l i t y f o r t h e c o n d i t i o n . On r e v i e w , t h e i s s u e s 
a r e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y . We r e v e r s e . 
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FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " w i t h t h e e x c e p t i o n o f 
t h e second f u l l p a r a g r a p h on page t h r e e o f t h e O p i n i o n and Order. 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y 

R e l y i n g on a s t a t e m e n t from Dr. E d i g e r recommending t h a t c l a i m a n t reduce 
h i s n o i s e e xposure a t work and a t home, t h e Referee i n f e r r e d t h a t t h e d o c t o r 
f e l t t h a t c l a i m a n t ' s n o i s e exposure a t work had been a t l e a s t a m a t e r i a l con
t r i b u t i n g cause o f h i s p r e s e n t h e a r i n g l o s s c o n d i t i o n . (Ex. 1.6-3). We d i s 
a gree. The i m p l i c a t i o n t h a t n o i s e exposure a t work c o u l d worsen c l a i m a n t ' s 
h e a r i n g does n o t n e c e s s a r i l y s u p p o r t t h e c o n c l u s i o n t h a t p r i o r w o r k - r e l a t e d 
n o i s e e xposure caused a l o s s o f h e a r i n g . 

I n t h a t same r e p o r t , Dr. E d i g e r s t a t e d t h a t c l a i m a n t d i d n o t have measur
a b l e h e a r i n g l o s s as d e f i n e d by OAR 436-35-250, and goes on t o s t a t e " t h e s e t e s t 
f i n d i n g s do n o t suggest t h a t Mr. P r i n c e has 'measurable' h e a r i n g l o s s as a r e 
s u l t o f h i s work as a f i r e f i g h t e r . " I n n e i t h e r o f h i s r e p o r t s does Dr. E d i g e r 
r e l a t e c l a i m a n t ' s j o b exposure t o h i s h e a r i n g l o s s . (Exs. 16, 2 3 ) . 

Dr. H i a t t examined c l a i m a n t i n August 1989. He r e v i e w e d r e p o r t s by Dr. 
E d i g e r and Dr. H o w e l l . I t was h i s o p i n i o n t h a t c l a i m a n t d i d n o t have a compens
a b l e h e a r i n g l o s s because, a f t e r comparing audiograms between 1977 and 1989, and 
t a k i n g i n t o c o n s i d e r a t i o n p r e s b y c u s i s , h i s h e a r i n g l o s s e q u a l s z e r o p e r c e n t . 
A d d i t i o n a l l y , he f e l t t h a t t h e d i f f e r e n c e between c l a i m a n t ' s l e f t and r i g h t e a r 
was n o t r e l a t e d t o o n - t h e - j o b n o i s e . (Exs. 22, 2 6 ) . 

C l a i m a n t was examined by Dr. Howell i n March 1989. She d i d n o t have an 
e x p l a n a t i o n f o r t h e asymmetry o f h e a r i n g l o s s i n t h e two e a r s . She d i d f e e l 
t h a t n o i s e exposure had p r o b a b l y been a c o n t r i b u t i n g f a c t o r t o c l a i m a n t ' s h e a r 
i n g l o s s , b u t d i d n o t f e e l t h a t i t accounted, a l o n e , f o r t h e p a t t e r n o f h i s 
h e a r i n g l o s s . Dr. Ho w e l l d i d n o t r e l a t e c l a i m a n t ' s n o i s e - r e l a t e d h e a r i n g l o s s 
t o h i s j o b , and she d i d acknowledge n o i s e exposure away fr o m t h e j o b . (Ex. 
13A) . 

A f t e r a de novo r e v i e w o f t h e m e d i c a l e v i d e n c e , we do n o t f i n d t h a t 
c l a i m a n t has met h i s burden o f p r o v i n g t h a t h i s h e a r i n g l o s s a r o s e o u t o f h i s 
employment. Because we do n o t f i n d c l a i m a n t ' s c l a i m compensable, we do n o t 
re a c h t h e i s s u e o f r e s p o n s i b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1990 i s r e v e r s e d . The s e l f - i n s u r e d 
e mployer's d e n i a l s o f May 15, 1989 and June 14, 1989 a r e r e i n s t a t e d and u p h e l d . 
The SAIF C o r p o r a t i o n ' s d e n i a l d a t e d March 26, 1990 i s r e i n s t a t e d and u p h e l d i n 
i t s e n t i r e t y . The Referee's assessed f e e award o f $2,100 i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DEAN A. TSCHANTRE, Claimant 

WCB Case No. 89-17108 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
L e s t e r R. H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f R e f e r e e H a r r i ' s 
o r d e r w h i c h f o u n d t h a t c l a i m a n t had t i m e l y r e q u e s t e d a h e a r i n g . On r e v i e w , t h e 
i s s u e i s t i m e l i n e s s o f h e a r i n g r e q u e s t . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t f i l e d a c l a i m f o r a sh o u l d e r i n j u r y on March 22, 1989. SAIF 
d e n i e d t h e c l a i m by a l e t t e r d a t e d May 15, 1989 . ^ f h e re i s no e v i d e n c e i n t h e 
r e c o r d as t o when t h a t d e n i a l l e t t e r was m a i l e t f t o c l a i m a n t . 

C l a i m a n t r e c e i v e d t h e d e n i a l l e t t e r on May 3 1 , 1989. (Ex. 6-2). Cl a i m 
a n t , p r o se, s e n t a l e t t e r r e q u e s t i n g a h e a r i n g t o SAIF, b u t n o t t h e Workers' 
Compensation Board. SAIF r e c e i v e d t h e r e q u e s t on J u l y 17, 1989 and f o r w a r d e d i t 
t o t h e Board on August 30, 1989. 

ULTIMATE FINDING OF FACT 

Good cause e x i s t e d f o r c l a i m a n t ' s f a i l u r e t o f i l e h i s r e q u e s t f o r h e a r i n g 
w i t h i n 60 days o f r e c e i p t o f SAIF's d e n i a l . 

CONCLUSIONS OF LAW AND OPINION 

The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been equa t e d w i t h t h e 
s t a n d a r d o f " m i s t a k e , i n a d v e r t e n c e , s u r p r i s e o r ex c u s a b l e n e g l e c t " under ORCP 
7 1 ( B ) ( 1 ) and fo r m e r ORS 18.160. Anderson v. P u b l i s h e r s Paper Co., 78 Or App 513, 
517, r e v den 301 Or 666 (1 9 8 6 ) ; see a l s o Brown v. EBI Companies, 289 Or 455 
(1 9 8 0 ) . C l a i m a n t has t h e burden o f p r o v i n g good cause. C o g s w e l l v. SAIF, 74 Or 
App 234, 237 ( 1 9 8 5 ) . 

SAIF s e n t a d e n i a l o f c l a i m a n t ' s s h o u l d e r c o n d i t i o n t o him by l e t t e r 
d a t e d May 15, 1989. The r e c o r d c o n t a i n s a r e t u r n r e c e i p t showing t h a t t h e 
l e t t e r was r e c e i v e d on May 3 1 , 1989. However, t h e r e i s no e v i d e n c e i n t h e 
r e c o r d t o p r o v e when t h e l e t t e r was m a i l e d . Because t h e r e i s no p r e s u m p t i o n 
t h a t a l e t t e r i s m a i l e d on t h e day i t i s d a t e d , o r on t h e day i t was w r i t t e n , 
and absent p r o o f o f t h e d a t e o f m a i l i n g , t h e d a t e o f r e c e i p t b e g i n s t h e 60 day 
p e r i o d w i t h i n w h i c h t o r e q u e s t a h e a r i n g . Madewell v. S a l v a t i o n Army, 49 Or 
App 713 ( 1 9 8 0 ) . 

Here, c l a i m a n t r e c e i v e d t h e d e n i a l l e t t e r on May 3 1 , 1989. The 60 day 
p e r i o d w i t h i n w h i c h c l a i m a n t was r e q u i r e d t o f i l e h i s h e a r i n g r e q u e s t ended on 
J u l y 3 1 , 1989. C l a i m a n t ' s r e q u e s t f o r h e a r i n g was r e c e i v e d by SAIF on J u l y 17, 
1989, w i t h i n t h e 60 day p e r i o d . However, i t was n o t f i l e d w i t h t h e Board u n t i l 
August 30, 1989. ORS 656.283(3); former OAR 438-05-046(1). The r e q u e s t was 
f i l e d 91 days a f t e r t h e d e n i a l , n o t w i t h i n t h e 60 day l i m i t r e q u i r e d by 
s t a t u t e , however, we conclu d e t h a t c l a i m a n t has e s t a b l i s h e d good cause f o r h i s 
f a i l u r e t o t i m e l y f i l e t h e r e q u e s t . 
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Former OAR 438-05-075 s t a t e s " [ i ] f a c l a i m a n t sends a r e q u e s t f o r h e a r i n g 
o r Board r e v i e w t o t h e employer o r i n s u r e r , t h e employer o r i n s u r e r s h a l l 
p r o m p t l y f o r w a r d t h e r e q u e s t t o t h e Board. That r u l e r e q u i r e d SAIF t o p r o m p t l y 
f o r w a r d c l a i m a n t ' s m i s d i r e c t e d r e q u e s t t o t h e Board. SAIF r e c e i v e d t h e r e q u e s t 
f o r h e a r i n g w i t h i n 47 days o f i t s d e n i a l . I f i t had p r o m p t l y f o r w a r d e d t h e r e 
q u e s t t o t h e Board, t h e Board would have r e c e i v e d c l a i m a n t ' s r e q u e s t w i t h i n t h e 
60 day p e r i o d , r a t h e r t h a n 91 days l a t e r . Because t h e d e l a y i n f i l i n g between 
t h e 4 7 t h day and t h e 9 1 s t day r e s u l t e d from SAIF's f a i l u r e t o p r o m p t l y f o r w a r d 
t h e r e q u e s t f o r h e a r i n g as r e q u i r e d by t h e r u l e , we c o n c l u d e t h a t good cause 
e x i s t e d f o r c l a i m a n t ' s f a i l u r e t o t i m e l y f i l e h i s r e q u e s t f o r h e a r i n g . See 
G i u s t i Wine Co. v. Adams, 102 Or App 329 ( 1 9 9 0 ) . The h e a r i n g r e q u e s t i s n o t 
b a r r e d . See f o r m e r ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w i s $500, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 23, 1990, as r e c o n s i d e r e d June 7, 1990, 
i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e a t t o r n e y f e e o f $500, 
p a y a b l e by t h e SAIF C o r p o r a t i o n . 

n 
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I n t h e M a t t e r o f t h e Compensation o f 
FRED L. SNIDER, Claimant 
WCB Case No. 87-12658 

ORDER ON REVIEW 
D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 

Malagon, e t a l . , A t t o r n e y s 
Cummins, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
Gruber's o r d e r w h i c h : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s l e f t 
p e r i l y m p h f i s t u l a c o n d i t i o n ; (2) awarded c l a i m a n t ' s a t t o r n e y an assessed .fee o f 
$11,000; and (3) awarded t h e a t t o r n e y a s s o c i a t e d by c l a i m a n t ' s a t t o r n e y a sepa
r a t e assessed f e e o f $13,000 f o r p r e v a i l i n g on t h e c o m p e n s a b i l i t y i s s u e . On 
r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y and amount o f a t t o r n e y f e e s . We a f f i r m i n 
p a r t and m o d i f y i n p a r t . 

FINDINGS.OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t " and " U l t i m a t e F i n d i n g s 
o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 
C o m p e n s a b i l i t y 

The Board adopts t h e Referee's "C o n c l u s i o n and Reasoning" w i t h r e s p e c t t o 
t h i s i s s u e . 

A t t o r n e y Fee 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an assessed a t t o r n e y f e e . ORS 
65 6 . 3 8 6 ( 1 ) . The way i n which t h a t f e e i s d i s t r i b u t e d t o c o u n s e l a s s o c i a t e d by 
c l a i m a n t ' s a t t o r n e y i s a m a t t e r t o be deci d e d between t h e two o f them, n o t t h i s 
f o r u m . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a reasonable f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e i s s u e o f c o m p e n s a b i l i t y o f c l a i m 
a n t ' s l e f t f i s t u l a s u r g e r y i s $16,000, t o be p a i d by t h e employer. I n r e a c h i n g 
t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case 
( i n c l u d i n g t h e f a c t t h a t some o f t h e t i m e devoted t o t h e case by t h e two a t t o r 
neys was d u p l i c a t i v e ) i n p r e p a r a t i o n f o r t h e h e a r i n g , i n c l u d i n g t h e t i m e r e 
q u i r e d f o r t a k i n g d e p o s i t i o n s , and as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f on a p p e a l . We have a l s o c o n s i d e r e d t h e c o m p l e x i t y o f t h e i s s u e o f com
p e n s a b i l i t y o f p e r i l y m p h f i s t u l a s , t h e v a l u e o f t h e s u r g e r y t o c l a i m a n t and t h e 
r i s k o f c l a i m a n t ' s a t t o r n e y g o i n g uncompensated. 

ORDER 

The Referee's o r d e r d a t e d December 27, 1989, as r e c o n s i d e r e d F e b r u a r y 9, 
1990, i s a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . That p o r t i o n a w a r d i n g c l a i m 
a n t ' s a t t o r n e y and t h e a s s o c i a t e d a t t o r n e y s e p a r a t e f e e s i s m o d i f i e d . For 
s e r v i c e s a t h e a r i n g and on r e v i e w , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e 
assessed f e e o f $16,000, pa y a b l e by t h e s e l f - i n s u r e d employer. The remainder o f 
t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MARK S. CLANCY, Claimant 
WCB Case No. 89-07992 

ORDER ON REVIEW 
Ron Pomeroy ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t , p r o se, r e q u e s t s a r e v i e w o f Referee B e n n e t t ' s o r d e r w h i c h : (1) 
u p h e l d t h e SAIF C o r p o r a t i o n ' s "de f a c t o " d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r a 
low back c o n d i t i o n ; (2) i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y 
award f o r a low back i n j u r y from 11 p e r c e n t (35.2 d e g r e e s ) , as awarded by a 
D e t e r m i n a t i o n O rder, t o 20 p e r c e n t (64 d e g r e e s ) ; (3) f o u n d t h a t c l a i m a n t was n o t 
e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s from J u l y 18, 1987 t h r o u g h A p r i l 
5, 1988; and (4) d e c l i n e d t o assess a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
SAIF's a l l e g e d l y u n r e a s o n a b l e "de f a c t o " d e n i a l . On r e v i e w , t h e i s s u e s a r e 
a g g r a v a t i o n , t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s , e x t e n t o f u n s cheduled perma
nent d i s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

a 
FINDINGS OF FACT 

The Board adopts t h e Referee's f a c t s as c o n t a i n e d i n h i s " F i n d i n g s " and 
" O p i n i o n " s e c t i o n s w i t h t h e f o l l o w i n g c o r r e c t i o n s . C l a i m a n t i n j u r e d h i s back 
w h i l e moving 500 pounds o f m e t a l s h e l v i n g up s t a i r s w i t h a hand t r u c k , n o t w h i l e 
l i f t i n g bookcases. C l a i m a n t has demonstrated competence as a f u r n i t u r e - m o v e r 
d r i v e r . T h e r e f o r e , he has a c q u i r e d o n - t h e - j o b t r a i n i n g s u f f i c i e n t t o p e r f o r m 
o t h e r t h a n e n t r y l e v e l employment. 

I n a d d i t i o n , we supplement w i t h t h e f o l l o w i n g f i n d i n g s o f f a c t . C l a i m a n t 
underwent a subcutaneous d i s c e c t o m y a t L5-S1 w i t h i n c o m p l e t e r e m o v a l o f t h e d i s c 
m a t e r i a l ; c l a i m a n t has a r e s i d u a l d i s c h e r n i a t i o n a t t h e same l e v e l . 

C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y F e b r u a r y 16, 1989. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable i n j u r y i s n o t a m a t e r i a l c o n t r i b u t i n g cause o f h i s 
r e c u r r e n t L5-S1 h e r n i a t i o n and new L4-5 h e r n i a t i o n . 

C l a i m a n t has s u s t a i n e d a 20 p e r c e n t permanent l o s s o f e a r n i n g c a p a c i t y as 
a r e s u l t o f h i s compensable low back i n j u r y . 

SAIF's f a i l u r e t o process c l a i m a n t ' s a g g r a v a t i o n c l a i m w i t h i n 60 days was 
u n r e a s o n a b l e . There a r e no amounts due under t h e a g g r a v a t i o n c l a i m . SAIF's 
f a i l u r e t o p r o c e s s t h e a g g r a v a t i o n c l a i m was n o t a r e s i s t a n c e t o t h e payment o f 
compensation. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t had n o t e s t a b l i s h e d t h a t h i s c u r r e n t 
c o n d i t i o n was m a t e r i a l l y r e l a t e d t o h i s i n d u s t r i a l i n j u r y and, t h e r e f o r e , f o u n d 
t h a t he had n o t s u s t a i n e d an a g g r a v a t i o n . We agree. 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n , c l a i m a n t must p r o v e t h a t : 
(1) h i s c o n d i t i o n has worsened s i n c e t h e l a s t arrangement o f compensation, so 
t h a t he i s more d i s a b l e d , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y ; and (2) h i s com
pe n s a b l e i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f t h e worsened c o n d i t i o n . 
ORS 6 5 6 . 2 7 3 ( 1 ) ; G r a b l e v. Weyerhaeuser, 291 Or 387, 400-01 ( 1 9 8 1 ) ; S m i t h v. 
SAIF, 302 Or 396, 399 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . When, 
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as h e r e , t h e c l a i m i n v o l v e s an unscheduled body p a r t , "more d i s a b l e d " means 
i n c r e a s e d l o s s o f e a r n i n g c a p a c i t y . Smith v. SAIF, supra. 
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The c o u r t s have h e l d t h a t a c l a i m a n t ' s t e s t i m o n y and r e p o r t e d c o m p l a i n t s 
may be s u f f i c i e n t t o e s t a b l i s h a compensable a g g r a v a t i o n c l a i m . See G a r b u t t v. 
SAIF, 297 Or 148, 151-52 (1 9 8 4 ) . Claimant seeks t o e s t a b l i s h t h e c o m p e n s a b i l i t y 
o f a new h e r n i a t e d d i s c a t L4-5 and a r e c u r r e n t h e r n i a t i o n a t L5-S1. He t e s t i 
f i e d t h a t he developed l e g p a i n and d i f f i c u l t y w a l k i n g a f t e r a f o l l o w - u p exami
n a t i o n as a p a r t o f h i s wor k - h a r d e n i n g program. Subsequent MRI scan and exami
n a t i o n by Dr. Misko, c l a i m a n t ' s t r e a t i n g neurosurgeon, m e r e l y e s t a b l i s h t h a t 
c l a i m a n t has t h e d i s c c o n d i t i o n s a l l e g e d , and t h a t c l a i m a n t r e l a t e d t h e new 
symptoms t o " t h e maneuvers" he performed d u r i n g t h e f o l l o w - u p e x a m i n a t i o n . 

A l t h o u g h clamant's t e s t i m o n y i s p r o b a t i v e on t h e i s s u e o f c a u s a t i o n , we do 
n o t f i n d i t p e r s u a s i v e i n t h e absence o f any c o r r o b o r a t i n g m e d i c a l e v i d e n c e r e 
l a t i n g e i t h e r t h e r e c u r r e n t h e r n i a t i o n a t L5-S1 o r t h e new L4-5 d i s c t o t h e com
p e n s a b l e i n j u r y . A c c o r d i n g l y , we conclude t h a t c l a i m a n t has n o t e s t a b l i s h e d 
t h a t h i s i n d u s t r i a l i n j u r y m a t e r i a l l y c o n t r i b u t e d t o h i s a l l e g e d w o r s e n i n g . 
C o n s e q u e n t l y , we a f f i r m t h e Referee t h a t t h e evide n c e does n o t s u p p o r t a f i n d i n g 
t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f h i s compensable September 1986 i n j u r y . 

Temporary T o t a l D i s a b i l i t y (TTD) from J u l y 18, 1987 t h r o u g h A p r i l 5, 1988 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n t h a t c l a i m a n t 
was n o t d i s a b l e d d u r i n g t h i s p e r i o d . 

E x t e n t o f Permanent P a r t i a l D i s a b i l i t y 

The R e feree i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award 
f o r h i s low back i n j u r y from 11 p e r c e n t t o 20 p e r c e n t . On de novo r e v i e w , we 
c a l c u l a t e a d i f f e r e n t v a l u e . 

The R eferee d i d n o t s p e c i f y which " s t a n d a r d s " he was a p p l y i n g . For p u r 
poses o f d e t e r m i n i n g w o r k - r e l a t e d permanent p a r t i a l d i s a b i l i t y , ORS 656.283(7) 
and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e e v a l u a t i o n o f d i s 
a b i l i t i e s adopted by t h e d i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those 
" s t a n d a r d s " i n e f f e c t on t h e dat e o f t h e D e t e r m i n a t i o n Order f r o m w h i c h t h e 
h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent p a r t i a l d i s a b i l i t y . 
OAR 438-10-010. 

I n t h i s case, c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on February 
16, 1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on A p r i l 10, 1989. 
T h e r e f o r e , we a p p l y t h e " s t a n d a r d s " e f f e c t i v e January 1, 1989 i n r a t i n g c l a i m 
a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t sea. Former OAR 436-35-
270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s cheduled permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impa i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a re added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Age and E d u c a t i o n 

We agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 
37 y e a r s i s 0; t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 12 y e a r s o f f o r m a l e d u c a t i o n 
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i s 0; and t h e a p p r o p r i a t e v a l u e f o r h i s s k i l l s a t t h e SVP 4 l e v e l i s 3. Former 
OAR 436-35-290; f o r m e r OAR 436-35-300(3); former OAR 436-35-300(4). 

We do n o t agree w i t h t h e Referee t h a t c l a i m a n t "has no t r a i n i n g , and 
t h e r e f o r e r e c e i v e s a v a l u e o f 1 f o r t r a i n i n g . " Whether c l a i m a n t i s e n t i t l e d t o 
a v a l u e f o r t r a i n i n g under forme r OAR 436-35-300(5) i s dependent upon whether o r 
n o t c l a i m a n t has dem o n s t r a t e d competence i n some s p e c i f i c v o c a t i o n a l p u r s u i t . 
Competence i n some " s p e c i f i c v o c a t i o n a l p u r s u i t " under f o r m e r OAR 436-35-300(5) 
means t h e a c q u i s i t i o n o f t r a i n i n g on o r o f f t h e j o b t o p e r f o r m o t h e r t h a n an 
e n t r y l e v e l p o s i t i o n . L a r r y L. McDouqal, 42 Van N a t t a 1544 ( 1 9 9 0 ) . 

Here, c l a i m a n t has demonstrated competence i n a s p e c i f i c v o c a t i o n a l p u r 
s u i t , namely as a f u r n i t u r e - m o v e r d r i v e r . T h e r e f o r e , t h e a p p r o p r i a t e t r a i n i n g 
v a l u e r s a 0. Former OAR 436-35-300(5). 

A d a p t a b i l i t y 

We agree w i t h t h e Referee t h a t t h e a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s a b i l 
i t y t o p e r f o r m heavy work w i t h l i m i t a t i o n s i n t w i s t i n g and be n d i n g i s 1. Former 
OAR 436-35-310(4) . 

Impa i r m e n t 

The R e f e r e e awarded c l a i m a n t a 16 p e r c e n t impairment v a l u e under t h e 
" s t a n d a r d s . " We a s s i g n a d i f f e r e n t v a l u e . 

C l a i m a n t underwent a percutaneous discectomy a t L5-S1, w i t h r e m o v a l o f 
most o f t h e d i s c , f o r a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). We agree 
w i t h t h e R e f e r e e t h a t c l a i m a n t i s a l s o e n t i t l e d t o 4 p e r c e n t f o r h i s r e c u r r e n t 
d i s c derangement a t t h e same L5-S1 l e v e l . The r e c o r d d e m o n s t r a t e s t h a t c l a i m a n t 
s u f f e r s a d d i t i o n a l i m p a i r m e n t from t h e r e c u r r e n t h e r n i a t i o n beyond t h a t caused 
by t h e s u r g e r y . See i d . ("any" unoperated d i s c b u l g e ) ; see a l s o C l a u d i a J. 
Percy, 42 Van N a t t a 1209 (1990) and H a r o l d L. M c A l l i s t e r , 42 Van N a t t a 1179 
(1990) ( c l a i m a n t e n t i t l e d t o two awards f o r two s u r g i c a l p r o c e d u r e s a t t h e same 
s i t e when c l a i m a n t s u f f e r s a g r e a t e r degree o f impairment as a r e s u l t o f t h e 
second p r o c e d u r e ) . C l a i m a n t r e t a i n s 75 degrees f l e x i o n o f t h e t h o r a c o l u m b a r 
s p i n e f o r an award o f 1.5 p e r c e n t . Former OAR 436-35-360(6). F i n a l l y , he has 
l o s t t h e r e p e t i t i v e use o f h i s low back f o r an award o f 5 p e r c e n t . Former OAR 
436-35-320(4) . 

The v a l u e f o r c l a i m a n t ' s s u r g e r y (4) and t h e v a l u e f o r t h e r e h e r n i a t i o n 
(4) a r e added f o r a t o t a l o f 8. R i c h a r d J. Roth, J r . , 42 Van N a t t a 1315 ( 1 9 9 0 ) . 
That v a l u e i s combined n o t added, w i t h t h e v a l u e s f o r l o s t range o f m o t i o n (1.5) 
and l o s t r e p e t i t i v e use ( 5 ) , f o r a t o t a l impairment v a l u e o f 13.91 p e r c e n t . 
Former OAR 436-35-360(11). 

C o m p u t a t i o n o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute a c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 3, t h e sum i s 3. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 1, t h e p r o d u c t i s 3. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 13.91, t h e r e s u l t i s 16.91 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . I d . 
C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , t h e r e f o r e , 17 p e r c e n t . 

However, as SAIF has n o t r e q u e s t e d a r e d u c t i o n i n c l a i m a n t ' s d i s a b i l i t y 
award o f 20 p e r c e n t , on r e v i e w , we do n o t d i s t u r b t h a t award. D a n i e l M. A l i r e , 
41 Van N a t t a 752 ( 1 9 8 9 ) . 
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We a f f i r m t h e Referee's c o n c l u s i o n t h a t no p e n a l t i e s and a t t o r n e y f e e s a r e 
w a r r a n t e d w i t h t h e f o l l o w i n g comments. 

C l a i m a n t f i l e d an a g g r a v a t i o n c l a i m w i t h SAIF on June 26, 1989, whic h SAIF 
has never ac c e p t e d o r de n i e d . SAIF sh o u l d have accepted o r d e n i e d t h i s aggrava
t i o n c l a i m w i t h i n 60 days. A c c o r d i n g l y , we conclude t h a t SAIF u n r e a s o n a b l y 
f a i l e d t o t i m e l y p r o c e s s c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

N e v e r t h e l e s s , a p e n a l t y may not be assessed f o r t h i s f a i l u r e . ORS 
656.262(10) p r o v i d e s f o r a p e n a l t y based upon a pe r c e n t a g e o f "amounts t h e n 
due." Here, because we have found c l a i m a n t ' s a g g r a v a t i o n c l a i m n o t t o be com
p e n s a b l e , t h e r e was no compensation "then due." T h e r e f o r e , a p e n a l t y i s n o t 
a u t h o r i z e d by law. E l l i s v. McCall I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

U n l i k e a p e n a l t y , an a t t o r n e y f e e can be awarded even t h o u g h t h e r e a r e no 
"amounts t h e n due," i f t h e c a r r i e r ' s b e h a v i o r c o n s t i t u t e s u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation. ORS 656.262(10); ORS 6 5 6 . 3 8 2 ( 1 ) ; E l l i s , 
s u p r a ; C i n d i A. Cadieux, 41 Van N a t t a 2259 (1989). Because c l a i m a n t has n o t 
e s t a b l i s h e d a compensable a g g r a v a t i o n c l a i m and t h e r e i s no e v i d e n c e o f o t h e r 
compensation u n p a i d , we do not f i n d any unreasonable r e s i s t a n c e t o t h e payment 
o f compensation under ORS 656.382. As a r e s u l t , we do n o t assess an a t t o r n e y 
f e e f o r SAIF's "de f a c t o " d e n i a l . L l o y d L. C r i p e , 41 Van N a t t a 1774 (1 9 8 9 ) . 

ORDER 

The Referee's o r d e r d a t e d November 24,c 1989 i s a f f i r m e d . 

March 7, 1991 C i t e as 43 Van N a t t a 581 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
TERRY MAGGARD, Claimant 
WCB Case No. Cl-00274 

ORDER DENYING RECONSIDERATION 
Coons & Cole, Claimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f o u r F e b r u a r y 12, 
1991 Order D i s a p p r o v i n g Claim D i s p o s i t i o n Agreement. S p e c i f i c a l l y , t h e employer 
seeks a p p r o v a l o f t h e c l a i m d i s p o s i t i o n agreement (CDA) on t h e ground t h a t i t 
had p r o v i d e d s e p a r a t e n o t i c e r e g a r d i n g t h e c l a i m d i s p o s i t i o n p u r s u a n t t o OAR 
4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) . I n sum, a l e t t e r was sent t o c l a i m a n t w h i c h i n c o r p o r a t e d t h e 
language r e q u i r e d by t h e a d m i n i s t r a t i v e r u l e . 

The c l a i m d i s p o s i t i o n agreement was acknowledged on F e b r u a r y 4, 1991 i n 
accordance w i t h our s t a n d a r d procedures under former OAR 438-09-025(2) & ( 3 ) . 

On F e b r u a r y 12, 1991, we i s s u e d an o r d e r d i s a p p r o v i n g t h e CDA. We d i s a p 
p r o v e d t h e CDA because t h e n o t i c e r e q u i r e d p u r s u a n t t o OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) i s 
n e i t h e r i n t h e agreement nor i n c o r p o r a t e d by r e f e r e n c e i n t o t h e agreement. A 
proposed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d n o t i c e w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). The r e q u i r e d 
n o t i c e was n e i t h e r i n t h e agreement nor had i t been i n c o r p o r a t e d by r e f e r e n c e . 
C o n s e q u e n t l y , we s e t a s i d e t h e CDA. 

On F e b r u a r y 15, 1991, t h e employer moved f o r r e c o n s i d e r a t i o n o f t h e d i s a p 
p r o v a l o r d e r , a l l e g i n g t h a t t h e c l a i m d i s p o s i t i o n agreement p r o v i d e d t h a t n o t i c e 
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had been g i v e n t o c l a i m a n t and t h a t a s e p a r a t e l e t t e r had been s e n t t o c l a i m a n t 
w h i c h i n c o r p o r a t e d t h e language r e q u i r e d by t h e a d m i n i s t r a t i v e r u l e . 

Here, o u r s o l e o b j e c t i o n t o t h e c l a i m a n t d i s p o s i t i o n agreement has n o t 
been r e s o l v e d . P ursuant t o former OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( d ) , i t was s u f f i c i e n t f o r a 
CDA t o r e c i t e t h a t t h e r e q u i r e d n o t i c e had been s e n t . N e v e r t h e l e s s , p u r s u a n t t o 
OAR 4 3 6 - 6 0 - 1 4 5 ( 4 ) ( g ) , w h i c h a p p l i e s t o t h i s agreement, t h e n o t i c e language must 
a c t u a l l y appear i n t h e a c t u a l agreement o r be i n c o r p o r a t e d by r e f e r e n c e i n t h e 
agreement. The n o t i c e e n c l o s e d w i t h t h e M o t i o n f o r R e c o n s i d e r a t i o n i s n o t con
t a i n e d i n t h e d i s p o s i t i o n agreement nor i n c o r p o r a t e d by r e f e r e n c e . 

A c c o r d i n g l y , t h e r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o our 
F e b r u a r y 12, 1991 o r d e r . F o l l o w i n g our s t a n d a r d acknowledgment p r o c e d u r e s , we 
would be w i l l i n g t o c o n s i d e r a r e v i s e d agreement. 

March 13, 1991 C i t e as 43 Van N a t t a 582 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHAEL A. WHITE, Claimant 

WCB Case No. Cl-00163 
ORDER WITHDRAWING ORDER APPROVING CLAIM DISPOSITION AGREEMENT 

Zbinden & C u r t i s , Claimant A t t o r n e y s 
C h a r l e s E. Lundeen, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

On F e b r u a r y 25, 1991, we approved t h e p a r t i e s ' C l a i m D i s p o s i t i o n Agreement 
(CDA). I t has s i n c e been b r o u g h t t o our a t t e n t i o n t h a t , on F e b r u a r y 2 1 , 1991, 
we r e c e i v e d c l a i m a n t ' s c o u n s e l ' s February 20, 1991 l e t t e r , w h i c h s t a t e d t h a t 
c l a i m a n t "no l o n g e r wishes t o agree" t o t h e CDA. Inasmuch as we f i n d c l a i m a n t 
r e q u e s t e d d i s a p p r o v a l o f t h e CDA w i t h i n 30 days o f i t s s u b m i s s i o n t o t h e Board, 
we w i t h d r a w o u r a p p r o v a l o r d e r and d i s a p p r o v e t h e CDA. We base o u r d e c i s i o n on 
t h e f o l l o w i n g r e a s o n i n g . 

A CDA s h a l l r e c e i v e Board a p p r o v a l u n l e s s : (1) t h e Board f i n d s t h a t t h e 
proposed d i s p o s i t i o n i s u n reasonable as a m a t t e r o f law; (2) t h e Board f i n d s t h e 
proposed d i s p o s i t i o n i s t h e r e s u l t o f an i n t e n t i o n a l m i s r e p r e s e n t a t i o n o f mate
r i a l f a c t ; o r (3) w i t h i n 30 days o f s u b m i t t i n g t h e d i s p o s i t i o n f o r a p p r o v a l , 
t h e w o r k e r r e q u e s t s t h e Board t o d i s a p p r o v e t h e d i s p o s i t i o n . ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) , 
( b ) , and ( c ) . The t h i r d d i s a p p r o v a l ground i s r e l e v a n t f o r our a n a l y s i s . 

The p a r t i e s ' CDA was r e c e i v e d by t h e Board on January 24, 1991. Thus, 
under OAR 438-09-025(2), c l a i m a n t had 30 days from January 24, 1991 t o r e q u e s t 
d i s a p p r o v a l o f t h e agreement. See ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . On F e b r u a r y 2 1 , 1991, t h e 
Board r e c e i v e d c l a i m a n t ' s c o u n s e l ' s February 20, 1991 l e t t e r s t a t i n g t h a t c l a i m 
a n t d i d n o t w i s h t o agree t o t h e proposed d i s p o s i t i o n . A l t h o u g h r e c e i v e d by t h e 
Board b e f o r e t h e e x p i r a t i o n o f t h e s t a t u t o r y 30-day p e r i o d , t h e l e t t e r was n o t 
r o u t e d t o t h e f i l e b e f o r e we approved t h e CDA on Februa r y 25, 1991. 

C l a i m a n t ' s c o u n s e l ' s l e t t e r does not e x p r e s s l y d e c l a r e t h a t c l a i m a n t was 
s e e k i n g Board d i s a p p r o v a l o f t h e CDA. However, s i n c e t h e l e t t e r does s t a t e t h a t 
c l a i m a n t "no l o n g e r wishes t o agree" t o t h e CDA, i t i s c l e a r t h a t he was, i n 
e f f e c t , r e q u e s t i n g t h a t t h e Board n o t approve t h e d i s p o s i t i o n . 

The l e t t e r was f i l e d on February 2 1 , 1991, t h e d a t e i t was r e c e i v e d by t h e 
Board's Salem o f f i c e . See OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( a ) . F e b r u a r y 2 1 , 1991 i s w i t h i n 30 
days o f Jan u a r y 24, 1991, t h e d a t e t h e CDA was s u b m i t t e d . Because c l a i m a n t r e 
q u e s t e d Board d i s a p p r o v a l w i t h i n 30 days o f t h e s u b m i s s i o n o f t h e CDA, t h e 
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d i s p o s i t i o n s h o u l d n o t have r e c e i v e d a p p r o v a l . See ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . I n o t h e r 
words, we l a c k e d a u t h o r i t y t o approve t h e CDA. 

Conseq u e n t l y , our February 25, 1991 a p p r o v a l i s w i t h d r a w n as i n v a l i d and 
t h e p a r t i e s ' CDA i s d i s a p p r o v e d p u r s u a n t t o ORS 6 5 6 . 2 3 6 ( 1 ) ( c ) . Inasmuch as t h e 
prop o s e d d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r s h a l l recommence any pay
ment o f t e m p o r a r y o r permanent d i s a b i l i t y t h a t was s t a y e d by s u b m i s s i o n o f t h e 
prop o s e d d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) , and ( 6 ) ( e ) . F u r t h e r m o r e , i n t h e 
e v e n t t h a t proceeds from t h e CDA have been d i s t r i b u t e d , t h e y s h o u l d be immedi
a t e l y r e t u r n e d t o t h e i n s u r e r . 

I T I S SO ORDERED. 

March 18, 1991 C i t e as 43 Van N a t t a 583 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOSE JAIMES, Claimant 
WCB Case No. Cl-00207 

ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 
P h i l i p Garrow, Claimant A t t o r n e y 

J e f f Gerner ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

On F e b r u a r y 22, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o 
f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compens
a b l e i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

We w i l l n o t approve a proposed d i s p o s i t i o n i f we f i n d t h a t i t i s "unrea
s o n a b l e as a m a t t e r o f law." ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A proposed d i s p o s i t i o n i s 
un r e a s o n a b l e as a m a t t e r o f law i f , i n t e r a l i a , i t exceeds t h e bounds o f t h e 
e x i s t i n g s t a t u t e s o r r u l e s . L o u i s R. Anaya, 42 Van N a t t a 1843, 1844 ( 1 9 9 0 ) . 

A c c o r d i n g t o t h e terms o f t h e c l a i m d i s p o s i t i o n agreement, SAIF f u r n i s h e d 
c l a i m a n t , who i s u n a b l e t o re a d o r un d e r s t a n d E n g l i s h , w i t h a Spanish t r a n s l a 
t i o n o f t h e agreement and n o t i c e o f r i g h t s o f compliance w i t h OAR 436-60-145(3). 
The t r a n s l a t i o n i s supposed t o be a t t a c h e d t o t h e agreement as " E x h i b i t A" a l o n g 
w i t h a t r a n s l a t o r ' s a f f i d a v i t swearing t o i t s accuracy. C l a i m a n t e v i d e n t l y 
r e l i e d on t h e t r a n s l a t i o n i n c o n s t r u i n g t h e meaning and e f f e c t o f t h e agreement 
b e f o r e s i g n i n g i t . Y et, on pages 6 and 7 o f t h e agreement, i t p r o v i d e s t h a t 
" E x h i b i t A does n o t c o n s t i t u t e a p a r t o f t h e t e x t o f t h e agreement between t h e 
p a r t i e s and, i f t h e r e i s a d i s p u t e as t o t h e meaning o f t h e s t i p u l a t i o n , E x h i b i t 
A s h a l l n o t be c o n s i d e r e d i n r e s o l v i n g t h a t d i s p u t e . " We f u r t h e r n o t e t h a t 
E x h i b i t A w h i c h i n c l u d e s t h e Spanish t r a n s l a t i o n o f t h e proposed d i s p o s i t i o n i s 
n o t i n t h e f i l e . 

ORS 656.236(1) p e r m i t s p a r t i e s t o di s p o s e o f any o r a l l m a t t e r s r e g a r d i n g 
a c l a i m , e x c e p t f o r m e d i c a l s e r v i c e s , " s u b j e c t t o such terms and c o n d i t i o n s as 
t h e d i r e c t o r [ o f t h e Department o f Ins u r a n c e and Fin a n c e ] may p r e s c r i b e . " 
C o r r e s p o n d i n g l y , our r u l e s r e q u i r e t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
t h e t e r m s , c o n d i t i o n s , and i n f o r m a t i o n as p r e s c r i b e d by t h e D i r e c t o r p u r s u a n t t o 
OAR 436-60-145. See OAR 4 3 8 - 0 9 - 0 2 0 ( 2 ) ( a ) . 

I m p l i c i t i n t h e above r e q u i r e m e n t s i s t h a t t h e c l a i m a n t must u n d e r s t a n d 
t h e t e r m s , c o n d i t i o n s and i n f o r m a t i o n c o n t a i n e d i n t h e agreement. Indeed, t h e 
D i r e c t o r ' s r u l e s p r o v i d e t h a t , i f t h e c l a i m a n t does n o t r e a d o r comprehend 



584 Jose Jaimes, 43 Van N a t t a 583 (1991) 

E n g l i s h , t h e i n s u r e r must p r o v i d e t h e a f o r e m e n t i o n e d n o t i c e i n a manner w h i c h 
ensures t h e c l a i m a n t u n d e r s t a n d s t h e meaning o f a c l a i m d i s p o s i t i o n . See OAR 
436-60-1 4 5 ( 2 ) . Though n o t e x p r e s s l y s t a t e d , i t f o l l o w s t h a t t h e t e r m s , c o n d i 
t i o n s and i n f o r m a t i o n i n t h e agreement must a l s o be p r o v i d e d i n a manner w h i c h 
ensures t h a t t h e c l a i m a n t u nderstands them. 

Here, because c l a i m a n t does n o t un d e r s t a n d E n g l i s h , t h e Spanish t r a n s l a 
t i o n i s n e c e s s a r y t o and, i n f a c t , embodies c l a i m a n t ' s u n d e r s t a n d i n g o f t h i s 
c l a i m d i s p o s i t i o n . W i t h o u t i t , we cannot be c e r t a i n t h a t t h e t e r m s and c o n d i 
t i o n s i n t h e E n g l i s h - w r i t t e n agreement a re t h e same t o which c l a i m a n t has 
as s e n t e d . To ensure t h a t t h e y a r e t h e same, t h e t r a n s l a t i o n must c o n s t i t u t e a 
p a r t o f t h e t e x t o f t h e agreement and be c o n s i d e r e d i n any d i s p u t e as t o i t s 
meaning and e f f e c t . By a t t e m p t i n g t o ex c l u d e t h e t r a n s l a t i o n , t h e p a r t i e s have 
f a i l e d t o comply w i t h ORS 656.236 and OAR 436-60-145. A c c o r d i n g l y , we d e c l i n e 
t o approve t h e agreement and i t i s t h e r e f o r e r e t u r n e d t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f tem p o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by submission o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o ur s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T IS SO ORDERED. 

March 18, 1991 : C i t e as 43 Van N a t t a 584 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLIFFORD A. LEASURE, Claimant 

WCB Case Nos. 89-07895, 89-17330, 89-17282, 89-17281 & 89-17329 
ORDER ON REVIEW 

Robert G. D o l t o n , Claimant A t t o r n e y 
Meyers & Ra d l e r , Defense A t t o r n e y s 
Schwabe, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

Wagner M i n i n g , a s e l f - i n s u r e d employer, r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f R e f e r e e / A r b i t r a t o r B e n n e t t ' s o r d e r which s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l 
i t y and r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t arm c o n d i t i o n . Cascade C o r p o r a t i o n , 
a l s o a s e l f - i n s u r e d employer, c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f R e f e r e e 
B e n n e t t ' s o r d e r w h i c h f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s r i g h t arm c l a i m p u r 
suant t o an o r d e r i s s u e d under ORS 656.307. On r e v i e w , t h e i s s u e s a r e compens
a b i l i t y and r e s p o n s i b i l i t y f o r t h e l e f t arm c o n d i t i o n and r e s p o n s i b i l i t y f o r t h e 
r i g h t arm c o n d i t i o n . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t w i t h t h e e x c e p t i o n o f h i s f i n d i n g s 
o f u l t i m a t e f a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h o s e p o r t i o n s o f t h e Referee's o p i n i o n l a b e l e d " r e s p o n s i b i l i t y 
f o r t h e r i g h t arm c o n d i t i o n . " 

The R e f e r e e f o u n d t h e l e f t arm c o n d i t i o n compensable as an o c c u p a t i o n a l 
d i s e a s e and a s s i g n e d r e s p o n s i b i l i t y t o Wagner based on h i s i n t e r p r e t a t i o n o f t h e 
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l a s t i n j u r i o u s exposure r u l e . We conclude t h a t c l a i m a n t has f a i l e d t o prov e t h e 
c o m p e n s a b i l i t y o f t h e l e f t arm c o n d i t i o n . 

The Referee acknowledged t h a t no p h y s i c i a n o p i n e d t h a t t h e work a c t i v i t i e s 
a t e i t h e r Cascade o r Wagner had caused t h e l e f t arm c o n d i t i o n o r t h e symptoms i n 
t h e l e f t arm. F u r t h e r m o r e , no p h y s i c i a n o p i n e d t h a t c l a i m a n t ' s work as a whole 
caused t h e l e f t arm problems. 

The Referee r e l i e d on c l a i m a n t ' s t e s t i m o n y t h a t h i s l e f t arm h u r t more 
a f t e r w o r k i n g a t Wagner's t o e s t a b l i s h a c a u s a l l i n k . We f i n d t h e l a y t e s t i m o n y 
i n s u f f i c i e n t t o c a r r y c l a i m a n t ' s burden o f p r o o f because we c o n c l u d e t h a t t h i s 
case p r e s e n t s a complex m e d i c a l q u e s t i o n o f c a u s a t i o n w h i c h may n o t be r e s o l v e d 
by l a y t e s t i m o n y a l o n e . See U r i s v. Compensation Department, 247 Or 420 (1967). 

ORDER 

The Referee's o r d e r d a t e d November 27, 1989 i s a f f i r m e d i n p a r t and r e 
v e r s e d i n p a r t . Those p o r t i o n s o f t h e Referee's o r d e r w h i c h s e t a s i d e Wagner's 
d e n i a l o f t h e l e f t arm c o n d i t i o n a r e r e v e r s e d . The Referee's $600 assessed 
a t t o r n e y f e e award, payable by Wagner, i s r e v e r s e d . Wagner's d e n i a l o f t h e l e f t 
arm c o n d i t i o n i s r e i n s t a t e d and upheld . The balance o f t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

March 19, 1991 C i t e as 43 Van N a t t a 585 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GILBERT R. BROWN, Claimant 

WCB Case No. 89-04348 
ORDER ON REVIEW 

W i l b u r C. Smith J r . , C l a i m a n t A t t o r n e y 
D a v i s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Mulder's o r d e r 
w h i c h : (1) a d m i t t e d c e r t a i n e x h i b i t s s u b m i t t e d by c l a i m a n t 5 days b e f o r e hear
i n g ; and (2) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a psycho
l o g i c a l c o n d i t i o n . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f t h e 
o r d e r w h i c h : (1) d e c l i n e d t o award temporary t o t a l d i s a b i l i t y / i n t e r i m compensa
t i o n ; ( 2 ) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r f a i l u r e t o pay 
i n t e r i m compensation; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y f e e s f o r 
t h e a l l e g e d l y u n r e a s o n a b l e d e n i a l . On r e v i e w , t h e i s s u e s a r e e v i d e n c e , aggrava
t i o n , t e m p o r a r y d i s a b i l i t y / i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . 
We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t . " I n a d d i t i o n , we supplement 
w i t h t h e f o l l o w i n g f i n d i n g s . 

C l a i m a n t compensably i n j u r e d h i s low back on November 22, 1983 r e q u i r i n g 
an L5-S1 laminectomy and discectomy i n December 1984. The c l a i m was c l o s e d by a 
Fe b r u a r y 19, 1988 D e t e r m i n a t i o n Order. 

C l a i m a n t developed e m o t i o n a l problems as a r e s u l t o f h i s p a i n and i n a b i l 
i t y t o work. A J u l y 1988 o r d e r i s s u e d by a p r i o r Referee f o u n d c l a i m a n t ' s psy
c h o l o g i c a l c o n d i t i o n t o be r e l a t e d t o h i s compensable i n j u r y . 

S i n c e 1987, c l a i m a n t has been r e c e i v i n g v o c a t i o n a l a s s i s t a n c e . He a n t i c i 
p a t e d p o s s i b l e r e t u r n t o work as a weighmaster. I n e a r l y F e b r u a r y 1989, c l a i m 
a n t i n t e r v i e w e d f o r t h e j o b . Two weeks l a t e r , when he r e c e i v e d n o t i c e t h a t he 
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had n o t been s e l e c t e d f o r t h e p o s i t i o n , he became depressed w i t h s u i c i d a l 
i d e a t i o n and r e q u i r e d h o s p i t a l i z a t i o n . 

I n response t o c l a i m a n t ' s March 2, 1989 a g g r a v a t i o n c l a i m , t h e i n s u r e r 
i s s u e d i t s March 29, 1989 d e n i a l o f c l a i m a n t ' s d e p r e s s i o n c o n d i t i o n and t r e a t 
ment t h e r e f o r . A t t h e t i m e o f t h e d e n i a l , Dr. C o n a n t - N o r v i l l e , p s y c h i a t r i s t , 
and Dr. B a x t e r , t r e a t i n g p s y c h i a t r i s t , had r e l a t e d c l a i m a n t ' s i n c r e a s e d emo
t i o n a l d i s t r e s s and h o s p i t a l i z a t i o n i n February 1989 t o c l a i m a n t ' s compensable 
back i n j u r y . The r e p o r t s d i d n o t i d e n t i f y any n o n w o r k - r e l a t e d s t r e s s o r s i n 
Fe b r u a r y 1989 and t h e r e i s no o t h e r evidence i n t h e r e c o r d r e l a t i n g t h e c u r r e n t 
c o n d i t i o n t o o f f - w o r k s t r e s s o r s . 

The i n s u r e r d i d n o t pay temporary d i s a b i l i t y b e n e f i t s / i n t e r i m compensation 
f o l l o w i n g c l a i m a n t ' s March 2, 1989 r e q u e s t t o reopen h i s c l a i m and b e f o r e i t s 
March 29, 1989 d e n i a l . 

A h e a r i n g on t h e March 1989 a g g r a v a t i o n d e n i a l was h e l d b e f o r e R e f e r e e 
Mulder. The i n s u r e r s u b m i t t e d no e x h i b i t s p r i o r t o h e a r i n g . F i v e days b e f o r e 
t h e h e a r i n g , c l a i m a n t s u b m i t t e d E x h i b i t s 1-145 t o t h e i n s u r e r and t h e R e f e r e e . 
At h e a r i n g , t h e i n s u r e r o b j e c t e d t o t h e admi s s i o n o f a l l e x h i b i t s as u n t i m e l y . 
The R e f e r e e a d m i t t e d a l l e x h i b i t s . 

By f i n a l e n f o rcement o r d e r o f January 4, 1990, as r e c o n s i d e r e d J anuary 24, 
1990, R e f e r e e Thye i n s t r u c t e d t h e i n s u r e r t o pay c l a i m a n t t e m p o r a r y t o t a l d i s 
a b i l i t y [TTD] b e n e f i t s b e g i n n i n g February 18, 1989, p u r s u a n t t o R e f e r e e Mulder's 
o r d e r s e t t i n g a s i d e t h e i n s u r e r ' s a g g r a v a t i o n d e n i a l . 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t t i m e l y d i s c l o s e d a l l e x h i b i t s t o t h e i n s u r e r . 

S i n c e t h e l a s t arrangement o f compensation, c l a i m a n t has s u f f e r e d an exac
e r b a t i o n o f h i s compensable p s y c h i a t r i c c o n d i t i o n . C l a i m a n t ' s e x a c e r b a t i o n r e 
s u l t e d i n d i m i n i s h e d a b i l i t y t o work and t o t a l d i s a b i l i t y i n excess o f 14 days 
and i n p a t i e n t h o s p i t a l i z a t i o n . 

C l a i m a n t was i n t h e work f o r c e and a c t i v e l y s e e k i n g work t h r o u g h t h e d a t e 
he became u n a b l e t o work. Cl a i m a n t was unable t o work a f t e r F e b r u a r y 18, 1989. 

The i n s u r e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m was u n r e a s o n a b l e . 

Dr. C o n a n t - N o r v i l l e ' s February 27, 1989 r e p o r t o f c l a i m a n t ' s h o s p i t a l i z a 
t i o n , w h i c h was f o r w a r d e d t o t h e i n s u r e r on March 2, 1989, p r o v i d e d t h e i n s u r e r 
w i t h knowledge o f c l a i m a n t ' s m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g f r o m 
a w o r s e n i n g o f h i s compensable c o n d i t i o n . The i n s u r e r ' s f a i l u r e t o pay tempo
r a r y t o t a l d i s a b i l i t y was unreas o n a b l e . 

CONCLUSIONS OF LAW AND OPINION 
Evidence 

The i n s u r e r r e q u e s t s t h a t we f i n d t h a t t h e Referee e r r e d i n a d m i t t i n g a l l 
e x h i b i t s s u b m i t t e d by c l a i m a n t f i v e days p r i o r t o h e a r i n g . The r u l e s do n o t 
r e q u i r e e x c l u s i o n o f t h e e x h i b i t s i n t h i s case. 

OAR 438-07-018(1) r e q u i r e s t h e i n s u r e r t o submit a l l r e l e v a n t and m a t e r i a l 
documents 20 days p r i o r t o h e a r i n g . I t r e q u i r e s c l a i m a n t t o submi t a d d i t i o n a l 
e x h i b i t s 10 days b e f o r e h e a r i n g . I n t h i s case, t h e i n s u r e r s u b m i t t e d no ex
h i b i t s ; t h e r e f o r e , c l a i m a n t o f f e r e d a l l e x h i b i t s . C l a i m a n t ' s s u b m i s s i o n was un
t i m e l y . However, n o t h i n g i n t h e r u l e s p r e c l u d e s a d m i s s i o n o f documents w h i c h 
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a r e u n t i m e l y s u b m i t t e d , p r o v i d e d t h a t t h e y have been t i m e l y d i s c l o s e d . O l i v e r 
F. Coons, 42 Van N a t t a 1845 ( 1 9 9 0 ) ; D o l o r e s P^ Hoffman, 42 Van N a t t a 549, 550 
( 1 9 9 0 ) ; see OAR 438-07-015(4) and OAR 438-07-018(4). The i n s u r e r makes no 
a s s e r t i o n t h a t any o f t h e documents were not d i s c l o s e d t i m e l y . Under t h e s e 
c i r c u m s t a n c e s , t h e Referee c o r r e c t l y r e c e i v e d c l a i m a n t ' s E x h i b i t s 1-145. 

A g g r a v a t i o n C l a i m 

The R eferee fo u n d t h a t c l a i m a n t ' s i n j u r y - r e l a t e d p s y c h i a t r i c c o n d i t i o n 
worsened i n F e b r u a r y 1989. We agree. 

To e s t a b l i s h a compensable a g g r a v a t i o n c l a i m , c l a i m a n t must p r o v e a wors
ened c o n d i t i o n r e s u l t i n g from t h e compensable i n j u r y . ORS 6 5 6 . 2 7 3 ( 1 ) ; Smith v. 
SAIF, 302 Or 396 ( 1 9 8 6 ) . A "worsened c o n d i t i o n " means i n c r e a s e d symptoms, o r a 
p a t h o l o g i c a l change, r e s u l t i n g i n d i m i n i s h e d e a r n i n g c a p a c i t y . P e r r y v. SAIF, 
307 Or 654, on remand 99 Or App 52 (1989). I f t h e l a s t arrangement o f compensa
t i o n a n t i c i p a t e d f u t u r e e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g capac
i t y , c l a i m a n t must a l s o p r o v e : (1) t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d 
l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d ; o r (2) t h a t h i s e x a c e r b a t i o n 
r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a 
t i o n . Gwynn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. 
Lucas, 41 Van N a t t a 2272 (1 9 8 9 ) . 

Here, c l a i m a n t has had p s y c h o l o g i c a l problems s i n c e 1984 w h i c h p r e v i o u s l y 
were f o u n d t o be r e l a t e d t o h i s compensable low back c o n d i t i o n . On r e v i e w , t h e 
i n s u r e r argues t h a t c l a i m a n t d i d n o t e x p e r i e n c e a w o r s e n i n g o f h i s p s y c h o l o g i c a l 
c o n d i t i o n i n F e b r u a r y 1989. I n t h e a l t e r n a t i v e , t h e i n s u r e r appears t o argue 
t h a t c l a i m a n t ' s worsened p s y c h o l o g i c a l c o n d i t i o n was t h e r e s u l t o f nonwork-
r e l a t e d s t r e s s o r s . We r e j e c t b o t h o f t h e i n s u r e r ' s arguments. 

Drs. C o n a n t - N o r v i l l e , Manley, and B a x t e r , a l l agree t h a t c l a i m a n t e x p e r i 
enced t h e o n s e t o f severe d e p r e s s i o n i n e a r l y 1989 r e q u i r i n g p s y c h i a t r i c h o s p i 
t a l i z a t i o n . F u r t h e r m o r e , a l l t h r e e p h y s i c i a n s have r e l a t e d c l a i m a n t ' s i n c r e a s e d 
e m o t i o n a l d i s t r e s s and h o s p i t a l i z a t i o n t o h i s compensable back i n j u r y . As t h e r e 
i s e v i d e n c e t h a t c l a i m a n t was b o t h d i s a b l e d f o r more t h a n 14 days and h o s p i t a l 
i z e d due t o a w o r s e n i n g o f h i s compensable i n j u r y , c l a i m a n t ' s a g g r a v a t i o n c l a i m 
i s compensable. 

E n t i t l e m e n t t o Temporary T o t a l D i s a b i l i t y / I n t e r i m Compensation 

The R e f e r e e fo u n d c l a i m a n t n o t e n t i t l e d t o i n t e r i m compensation because 
c l a i m a n t was n o t w o r k i n g a t t h e t i m e o f t h e p s y c h i a t r i c h o s p i t a l i z a t i o n . On 
r e v i e w , c l a i m a n t a s s e r t s t h a t he was e n t i t l e d t o b o t h i n t e r i m compensation pend
i n g i s s u a n c e o f t h e d e n i a l and temporary t o t a l d i s a b i l i t y b e n e f i t s i f t h i s Board 
a f f i r m s t h e c o m p e n s a b i l i t y o f h i s a g g r a v a t i o n c l a i m . We agree. 

We have conclu d e d above t h a t c l a i m a n t ' s a g g r a v a t i o n c l a i m i s compensable. 
He i s , t h e r e f o r e , s u b s t a n t i v e l y e n t i t l e d t o t emporary d i s a b i l i t y b e n e f i t s from 
t h e o n s e t o f d i s a b i l i t y . S i l s b v v. SAIF, 39 Or App 555 ( 1 9 7 9 ) . I n a d d i t i o n , 
c l a i m a n t i s p r o c e d u r a l l y e n t i t l e d t o temporary d i s a b i l i t y c ompensation, c a l l e d 
" i n t e r i m compensation", pending acceptance o r d e n i a l o f h i s c l a i m . Such compen
s a t i o n i s due w i t h i n 14 days a f t e r t h e d a t e upon which t h e employer o r i n s u r e r 
r e c e i v e d n o t i c e o r knowledge o f m e d i c a l l y v e r i f i e d i n a b i l i t y t o work r e s u l t i n g 
f r o m a worsened c o n d i t i o n , u n l e s s t h e a g g r a v a t i o n c l a i m has been d e n i e d . See 
Former ORS 6 5 6 . 2 7 3 ( 6 ) ; Berkey v. F a i r v i e w H o s p i t a l , 94 Or App 28 ( 1 9 8 8 ) . 

The f a c t s a r e n o t i n d i s p u t e . On March 2, 1989, c l a i m a n t p r o v i d e d t h e i n 
s u r e r w i t h Dr. C o n a n t - N o r v i l l e ' s February 27, 1989 r e p o r t documenting c l a i m a n t ' s 
h o s p i t a l i z a t i o n f o r d e p r e s s i o n on February 18, 1989. F u r t h e r m o r e , t h e r e were no 
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r e p o r t s a t t r i b u t i n g c l a i m a n t ' s c u r r e n t p s y c h i a t r i c c o n d i t i o n t o n o n w o r k - r e l a t e d 
causes. I t i s t o be i n f e r r e d t h a t when c l a i m a n t was i n t h e h o s p i t a l , he was un
a b l e t o work. See, e.g., M e r l y n E. Lanqley, 42 Van N a t t a 2745 ( 1 9 9 0 ) . A c c o r d 
i n g l y , we f i n d t h a t Dr. C o n a n t - N o r v i l l e ' s February 27, 1989 r e p o r t o f c l a i m a n t ' s 
h o s p i t a l i z a t i o n p r o v i d e d t h e i n s u r e r w i t h n o t i c e o f c l a i m a n t ' s m e d i c a l l y v e r i 
f i e d i n a b i l i t y t o work, and e s t a b l i s h e d t h a t c l a i m a n t was d i s a b l e d as o f F e b r u 
a r y 18, 1989. 

N o t w i t h s t a n d i n g a f i n d i n g t h a t c l a i m a n t was u nable t o work, i n o r d e r t o 
r e c e i v e TTD, i n c l u d i n g i n t e r i m compensation, c l a i m a n t must a l s o be i n t h e work 
f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n . Dawkins v. P a c i f i c Motor T r u c k i n g , 308 
Or 254, 258 ( 1 9 8 9 ) ; O u t r i g h t v. Weyerhaeuser, 299 Or 290 ( 1 9 8 5 ) ; Joyce E. M i t t s , 
42 Van N a t t a 2745 ( 1 9 9 0 ) . A c l a i m a n t i s deemed t o be i n t h e work f o r c e i f t h e 
c l a i m a n t , a l t h o u g h n o t employed a t t h e t i m e , i s w i l l i n g t o work and i s making 
r e a s o n a b l e e f f o r t s t o o b t a i n employment. 

I n t h i s case, c l a i m a n t ' s i n a b i l i t y t o work was due t o h i s i n j u r y - r e l a t e d 
p h y s i c a l and p s y c h o l o g i c a l problems, and n o t due t o h i s v o l u n t a r y w i t h d r a w a l 
f r o m t h e work f o r c e . A l t h o u g h c l a i m a n t was n o t employed a t t h e t i m e he became 
d i s a b l e d , he was r e c e i v i n g v o c a t i o n a l a s s i s t a n c e and was v e r y eager t o r e t u r n t o 
work. A c c o r d i n g l y , we c o n c l u d e t h a t c l a i m a n t was a member o f t h e work f o r c e a t 
t h e t i m e o f t h e a g g r a v a t i o n o f h i s p r i o r w o r k - r e l a t e d i n j u r y . Dawkins, s u p r a . 

As t h i s Board has f o u n d c l a i m a n t ' s a g g r a v a t i o n c l a i m t o be compensable, 
any t i m e l o s s i s due c l a i m a n t i n t h e form o f temporary t o t a l d i s a b i l i t y . S i l s b y 
v. SAIF, s u p r a . As n o t e d , b e g i n n i n g February 18, 1989, c l a i m a n t was u n a b l e t o 
work as a r e s u l t o f a w o r s e n i n g o f h i s compensable p s y c h o l o g i c a l c o n d i t i o n . 
F u r t h e r m o r e , c l a i m a n t was i n t h e work f o r c e a t t h e t i m e o f t h e a g g r a v a t i o n o f 
h i s p r i o r w o r k - r e l a t e d i n j u r y . Dawkins, supra; O u t r i g h t , s u p r a . A c c o r d i n g l y , 
c l a i m a n t i s e n t i t l e d t o TTD b e n e f i t s b e g i n n i n g February 18, 1989. 

P e n a l t i e s and A t t o r n e y Fees f o r Nonpayment o f I n t e r i m Compensation and 
Unreasonable D e n i a l o f A g g r a v a t i o n Claim 

The s t a n d a r d f o r d e t e r m i n i n g an unreasonable d e n i a l i s whether t h e c a r r i e r 
had a l e g i t i m a t e doubt as t o i t s l i a b i l i t y . Unreasonableness and " l e g i t i m a t e , 
d o u b t " a r e t o be c o n s i d e r e d i n t h e l i g h t o f a l l t h e e v i d e n c e a v a i l a b l e a t t h e 
t i m e . Brown v. Argonaut I n s u r a n c e Co., 93 Or App 588 ( 1 9 8 8 ) , c i t i n g N o r g a r d v. 
R a w l i n s o n s , 30 Or App 999, 1003 ( 1 9 7 7 ) ; see C a r o l J. Knapp; 4 1 V a n N a t t a 851, 
854 ( 1 9 8 9 ) . 

The i n s u r e r concedes t h a t c l a i m a n t " s u b m i t t e d s e v e r a l c u r r e n t r e p o r t s f r o m 
t h r e e s o u r c e s , a l l . o f w h i c h appear t o s u p p o r t h i s c l a i m o f w o r s e n i n g . " Never
t h e l e s s , t h e i n s u r e r contends t h a t i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m 
was n o t u n r e a s o n a b l e because a r e v i e w o f p r i o r r e p o r t s f r o m 1985 t h r o u g h 1988 
shows numerous n o n w o r k - r e l a t e d s t r e s s o r s . F u r t h e r m o r e , t h e i n s u r e r p o s i t s , 
" [ i ] t c a nnot be assumed t h a t any o f t h e s e t h r e e r e p o r t e r s [ h a d ] a l l o f t h e r e l e 
v a n t f a c t s , o r [was] w i l l i n g t o weigh them i n r e n d e r i n g an o p i n i o n o f t h e r e l a 
t i v e c o n t r i b u t i o n o f t h e work and nonwork s t r e s s o r s i n c l a i m a n t ' s r e c e n t 
e p i s o d e . " 

These "nonwork s t r e s s o r s " were a h i s t o r y o f f a m i l y problems and d r u g use. 
However, t h e r e a r e no r e p o r t s i n t h i s r e c o r d s u g g e s t i n g t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s r e l a t e d t o a n y t h i n g o t h e r t h a n h i s compensable c o n d i t i o n . I n f a c t , 
t h e o n l y contemporaneous r e p o r t s i n t h e r e c o r d are t h o s e f r o m Drs. Conant-
N o r v i l l e , Manley,.and B a x t e r , a l l o f whom a t t r i b u t e c l a i m a n t ' s r e c e n t p s y c h o l o g 
i c a l p r oblems t o h i s compensable i n j u r y . 

A c c o r d i n g l y , based on t h e r e c o r d b e f o r e us, we f i n d n o t h i n g t h a t w o u l d 
have p r o v i d e d t h e i n s u r e r w i t h a l e g i t i m a t e doubt c o n c e r n i n g t h e c o m p e n s a b i l i t y 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m a t t h e t i m e o f i t s d e n i a l . C o n s e q u e n t l y , we 



G i l b e r t R. Brown, 43 Van N a t t a 585 (1991) 589 

assess a p e n a l t y and p e n a l t y - r e l a t e d a t t o r n e y f e e s f o r t h e i n s u r e r ' s unreason
a b l e d e n i a l . ORS 656.262(10); ORS 656.382(1). 

A l t e r n a t i v e l y , c l a i m a n t i s e n t i t l e d t o a p e n a l t y and r e l a t e d f e e f o r t h e 
i n s u r e r ' s f a i l u r e t o pay i n t e r i m compensation. A p e n a l t y and a t t o r n e y f e e may 
be assessed when a c a r r i e r "unreasonably d e l a y s o r u n r e a s o n a b l y r e f u s e s t o pay 
compensation." The i n s u r e r f a i l e d t o pay i n t e r i m compensation i n a t i m e l y man
ner a l t h o u g h c l a i m a n t p r o v i d e d t h e i n s u r e r w i t h p r o p e r n o t i c e o f h i s i n a b i l i t y 
t o work on March 2, 1989. A c c o r d i n g l y , on t h i s b a s i s , t h e i n s u r e r i s l i a b l e f o r 
a p e n a l t y and r e l a t e d a t t o r n e y f e e based on t h e i n t e r i m compensation due f o r t h e 
p e r i o d March 2, 1989 t h r o u g h March 29, 1989, when t h e i n s u r e r i s s u e d i t s d e n i a l . 
I d . 

F i n a l l y , a f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010 (4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t r e a s o n a b l e f e e s c o n c e r n i n g t h e i n 
s u r e r ' s u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation and f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r r e v i e w 
a r e $500 each, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e 
r e c o r d and c l a i m a n t ' s respondent's b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e 
v a l u e o f t h e i n t e r e s t s i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d J u l y 28, 1989 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r which d e c l i n e d t o award c l a i m a n t i n t e r i m 
c o m p e n s a t i o n / t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s i s r e v e r s e d . C l a i m a n t i s 
awarded t e m p o r a r y t o t a l d i s a b i l i t y compensation b e g i n n i n g F e b r u a r y 18, 1989, 
l e s s amounts p a i d , u n t i l such compensation may be l a w f u l l y t e r m i n a t e d . C l a i m 
a n t ' s c o u n s e l i s awarded 25 p e r c e n t o f t h e temporary d i s a b i l i t y compensation 
awarded by t h i s o r d e r , n o t exceeding $3,800, p a y a b l e by t h e i n s u r e r d i r e c t l y t o 
c l a i m a n t ' s a t t o r n e y . T h i s f e e s h a l l n o t be reduced i n accordance w i t h amounts 
p r e v i o u s l y p a i d c l a i m a n t f o r t h e a f o r e m e n t i o n e d p e r i o d . Those p o r t i o n s o f t h e 
o r d e r w h i c h d e c l i n e d t o assess p e n a l t i e s and p e n a l t y - r e l a t e d a t t o r n e y f e e s f o r 
nonpayment o f i n t e r i m compensation and f o r unreasonable d e n i a l o f c l a i m a n t ' s 
a g g r a v a t i o n c l a i m a r e r e v e r s e d . The i n s u r e r s h a l l pay t o c l a i m a n t a p e n a l t y o f 
25 p e r c e n t o f t h e temporary d i s a b i l i t y compensation due between A p r i l 18, 1989 
and t h e t i m e o f h e a r i n g , w i t h o u t c o n s i d e r a t i o n o f any payment o f compensation t o 
c l a i m a n t f o r t h e same p e r i o d . Claimant's a t t o r n e y i s awarded a p e n a l t y - r e l a t e d 
a t t o r n e y f e e o f $500, t o be p a i d by t h e i n s u r e r . For s e r v i c e s on r e v i e w con
c e r n i n g t h e i n s u r e r ' s r e q u e s t f o r r e v i e w , c l a i m a n t i s awarded a $500 a t t o r n e y 
f e e , p a y a b l e by t h e i n s u r e r . The remainder o f t h e o r d e r i s a f f i r m e d . 

March 19, 1991 C i t e as 43 Van N a t t a 589 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GUADALUPE V. GONZALEZ, Claimant 
WCB Case Nos. 87-10501 & 87-19193 

ORDER ON REVIEW 
Mi c h a e l B. Dye, Claimant A t t o r n e y 
Schwabe, e t a l . , Defense A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

L i b e r t y N orthwest I n s u r a n c e C o r p o r a t i o n , as i n s u r e r f o r A g r i p a c , I n c . , r e 
q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's o r d e r t h a t : (1) 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s "new i n j u r y " c l a i m f o r her low back 
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c o n d i t i o n ; and (2) u p h e l d t h e a g g r a v a t i o n d e n i a l f o r t h e same c o n d i t i o n i s s u e d 
by L i b e r t y N o r t h w e s t , as i n s u r e r f o r General Foods C o r p o r a t i o n . On r e v i e w , 
L i b e r t y N o r t h w e s t , as i n s u r e r f o r A g r i p a c , moves t o s t r i k e c l a i m a n t ' s r e p l y 
b r i e f . The i s s u e s on r e v i e w a r e mo t i o n t o s t r i k e , c o m p e n s a b i l i t y and 
r e s p o n s i b i l i t y . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g supplementa
t i o n . I n F e b r u a r y 1987 owner s h i p o f t h e f o o d p r o c e s s i n g p l a n t , where c l a i m a n t 
worked s e a s o n a l l y , changed from General Foods t o A g r i p a c . 

On June 10, 1987, an MRI o r d e r e d by Dr. DeShaw, c l a i m a n t ' s t h e n t r e a t i n g 
c h i r o p r a c t o r , r e v e a l e d a m i l d L5-S1 d i s c b u l g e . (Ex. 3 6 ) . 

On J u l y 16, 1987, a CT scan o r d e r e d by Dr. Davies, c l a i m a n t ' s t h e n t r e a t 
i n g o s t e o p a t h i c p h y s i c i a n , was performed. The body o f t h e r e p o r t d i s c u s s e d a 
d i s c h e r n i a t i o n c e n t r a l t o s l i g h t l y r i g h t a t L5-S1. The c o n c l u s i o n e r r o n e o u s l y 
l i s t e d t h e d i s c h e r n i a t i o n a t L4-L5. (Ex. 4 4 ) . On J u l y 22, 1987, c l a i m a n t be
gan t r e a t i n g w i t h Dr. Hoppert, o r t h o p e d i s t . (Ex. 4 8 ) . 

On September 16, 1987, c l a i m a n t began t r e a t i n g w i t h Dr. Po u l s o n , o r t h o p e 
d i s t , who c o n t i n u e d as c l a i m a n t ' s t r e a t i n g p h y s i c i a n as o f t h e h e a r i n g . (Ex. 
55 ) . C l a i m a n t r e p o r t e d lumbar p a i n r a d i a t i n g t o b o t h l o w e r e x t r e m i t i e s . (Exs. 
59, 6 0 ) . Poulson n o t e d c o n t i n u i n g l i m i t e d range o f m o t i o n . (Exs. 55, 5 8 ) . 

On October 12, 1987, a myelogram and a post-myelogram CT scan ( w i t h con
t r a s t ) were p e r f o r m e d . (Exs. 59, 6 0 ) . Both showed asymmetric f i l l i n g o f t h e S I 
n e r v e r o o t s , n o t e x p l a i n e d by any anatomic a b n o r m a l i t y such as d i s c h e r n i a t i o n . 
( I d ) . An EMG p e r f o r m e d on February 2, 1988 was normal. (Ex. 7 3 ) . 

CONCLUSIONS OF LAW AND OPINION 

MOTION TO STRIKE CLAIMANT'S REPLY BRIEF 

L i b e r t y N o r t h w e s t , as i n s u r e r f o r A g r i p a c , h e r e i n a f t e r Agripac/LNW, argues 
t h a t , as a r e s p o n d e n t , c l a i m a n t i s n o t e n t i t l e d t o f i l e a r e p l y b r i e f i n r e 
sponse t o t h e b r i e f f i l e d by L i b e r t y Northwest, as i n s u r e r f o r G e n e r a l Foods, 
h e r e i n a f t e r G e n e r a l Foods/LNW. We agree. 

C l a i m a n t argues t h a t , i n e f f e c t , General Foods/LNW c r o s s - a p p e a l e d by d i s 
p u t i n g t h e Refer e e ' s f i n d i n g s r e g a r d i n g c o m p e n s a b i l i t y , and t h a t f o r m e r OAR 438-
11-020(2) e n t i t l e s her t o f i l e a r e p l y t o t h a t c r o s s - a p p e a l . 

I n f a c t , G e n e r a l Foods/LNW d i d n o t " f i l e a c r o s s - r e q u e s t f o r r e v i e w " on 
t h e c o m p e n s a b i l i t y i s s u e . T h e r e f o r e , former OAR 438-11-020(2) does n o t e n t i t l e 
c l a i m a n t t o f i l e a c r o s s - r e p l y . Moreover, we d e c l i n e t o e x e r c i s e o u r d i s c r e t i o n 
under t h e r u l e t o " o t h e r w i s e a u t h o r i z e " c l a i m a n t ' s r e p l y b r i e f . The b r i e f f i l e d 
by G e n e r a l Foods/LNW d i d n o t r a i s e f a c t u a l o r l e g a l i s s u e s n o t p r e v i o u s l y r a i s e d 
i n t h e a p p e l l a n t ' s b r i e f f i l e d by Agripac/LNW. On t h i s b a s i s , we g r a n t A g r i p a c / 
LNW's m o t i o n t o s t r i k e c l a i m a n t ' s r e p l y b r i e f and we do n o t c o n s i d e r c l a i m a n t ' s 
r e p l y b r i e f on r e v i e w . 

COMPENSABILITY/RESPONSIBILITY 

The R e f e r e e f o u n d c l a i m a n t ' s c u r r e n t c o n d i t i o n compensable b o t h as an 
a g g r a v a t i o n c l a i m a g a i n s t General Foods/LNW and as a new i n j u r y c l a i m a g a i n s t 
Agripac/LNW. The Referee a s s i g n e d r e s p o n s i b i l i t y t o Agripac/LNW. We d i s a g r e e . 
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To e s t a b l i s h c o m p e n s a b i l i t y o f her a g g r a v a t i o n c l a i m , c l a i m a n t must prove: 
(1) her back c o n d i t i o n has worsened, by i n c r e a s e d symptoms o r a worsened under
l y i n g c o n d i t i o n , r e n d e r i n g her more d i s a b l e d , e i t h e r t e m p o r a r i l y o r p e r m a n e n t l y ; 
and ( 2 ) a c a u s a l c o n n e c t i o n between t h e worsened back c o n d i t i o n and t h e 1984 
compensable back i n j u r y w i t h General Foods/LNW. See Smith v. SAIF, 302 Or 396, 
399 ( 1 9 8 6 ) ; G r a b l e v. Weyerhaeuser Company, 291 Or 387, 400-01 ( 1 9 8 1 ) ; Stepp v. 
SAIF, 78 Or App 438 ( 1 9 8 6 ) ; Edward D. Lucas, 41 Van N a t t a 2272 ( 1 9 8 9 ) . Because an 
un s c h e d u l e d body p a r t i s i n v o l v e d , "more d i s a b l e d " means i n c r e a s e d l o s s o f e a r n i n g 
c a p a c i t y . See Smith v. SAIF, supra. I f c l a i m a n t s u f f e r e d a symptomatic exacerba
t i o n and t h e p r i o r award co n t e m p l a t e d f u t u r e symptomatic e x a c e r b a t i o n s accompanied 
by a d i m i n i s h e d e a r n i n g c a p a c i t y , t h e n c l a i m a n t must a l s o p r o v e e i t h e r t h a t her 
e a r n i n g c a p a c i t y was d i m i n i s h e d l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d , 
o r t h a t h er e a r n i n g c a p a c i t y r e s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y 
o r i n p a t i e n t h o s p i t a l i z a t i o n . Gvwnn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 
84 ( 1 9 8 8 ) ; Edward D. Lucas, supra. 

Here, t h e 1984 i n j u r y c l a i m was l a s t c l o s e d by a March 14, 1985 Determina
t i o n Order t h a t d i d n o t award permanent d i s a b i l i t y ; t h e r e f o r e , we f i n d t h a t f u t u r e 
e x a c e r b a t i o n s r e s u l t i n g i n a l o s s o f e a r n i n g c a p a c i t y were n o t c o n t e m p l a t e d . See 
L o u i s A. Duchene, 41 Van N a t t a 2399, 2400 (1 9 8 9 ) . C onsequently, any subsequent 
change i n c l a i m a n t ' s c o n d i t i o n r e s u l t i n g i n te m p o r a r y o r permanent l o s s o f e a r n i n g 
c a p a c i t y w o u ld be s u f f i c i e n t t o prove i n c r e a s e d d i s a b i l i t y . 

C l a i m a n t ' s symptoms a f t e r t h e 1984 i n j u r y i n c l u d e d moderate low back p a i n . 
Her back was n o t c o m p l e t e l y w e l l b u t she was r e l e a s e d t o and a b l e t o p e r f o r m her 
r e g u l a r work. (Ex. 12; T r . 9 9 ) . 

I n May 1986 and a g a i n i n May 1987, Dr. DeShaw, her t r e a t i n g c h i r o p r a c t o r , 
n o t e d t h a t c l a i m a n t s t i l l had p a i n i n her low back. (Ex. 6 5 - 1 ) . Over t h e ne x t 
few weeks she c o n t i n u e d t o r e c e i v e t r e a t m e n t f o r low back p a i n and her symptoms 
i n c r e a s e d , i n c l u d i n g b i l a t e r a l p a i n t o her t h i g h s , u n t i l Dr. DeShaw t o o k her o f f 
work on June 2, 1987. There i s no r e l e a s e t o r e t u r n t o work i n t h e r e c o r d and, 
on March 14, 1988, Dr. Poulson s t a t e d t h a t c l a i m a n t was u n a b l e t o work a t t h e 
p r e s e n t t i m e . (Ex. 7 4 ) . 

We c o n c l u d e t h a t t h e i n c r e a s e d symptoms and t h e i n a b i l i t y t o work f o r more 
t h a n n i n e months e s t a b l i s h e s a worsening o f c l a i m a n t ' s compensable c o n d i t i o n and 
an i n c r e a s e d l o s s o f her e a r n i n g c a p a c i t y . As t o t h e i s s u e o f c a u s a t i o n , we 
r e l y on t h e w e l l - r e a s o n e d o p i n i o n o f Dr. Hoppert, f o r m e r t r e a t i n g o r t h o p e d i s t , 
who c o n c l u d e d t h a t c l a i m a n t s u f f e r e d an a g g r a v a t i o n o f her 1984 i n j u r y . (Ex. 
7 5 ) . We n o t e t h a t Hoppert's o p i n i o n i s su p p o r t e d by t h a t o f Dr. D a v i e s , forme r 
t r e a t i n g o s t e o p a t h i c p h y s i c i a n , and Dr. DeShaw. (Ex. 7 1 ) . 

A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n o f her 
ac c e p t e d 1984 back i n j u r y w i t h General Foods/LNW. Consequently, G e n e r a l 
Foods/LNW remains r e s p o n s i b l e f o r t h a t c o n d i t i o n u n l e s s t h e l a t e r employment 
w i t h Agripac/LNW i n d e p e n d e n t l y c o n t r i b u t e d , however s l i g h t l y , t o a p a t h o l o g i c a l 
w o r s e n i n g o f t h e acce p t e d c o n d i t i o n . S p u r l o c k v. I n t e r n a t i o n a l Paper Co., 89 Or 
App 461 ( 1 9 8 8 ) ; Crowe v. Jeld-Wen, 77 Or App 81 ( 1 9 8 5 ) ; Fred Meyer v. Benjamin 
F r a n k l i n Savings & Loan, 73 Or App 795 (19 8 5 ) ; see Hensel Phelps v. M i r i c h , 81 
Or App 290 ( 1 9 8 6 ) . 

The R eferee concluded t h a t Agripac/LNW had t h e burden o f p r o v i n g t h a t work 
a c t i v i t y w i t h A g r i p a c d i d n o t i n d e p e n d e n t l y c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n . 
He d e t e r m i n e d t h a t t h e evide n c e was i n e q u i p o i s e , and co n c l u d e d Agripac/LNW was 
r e s p o n s i b l e because i t had n o t met i t s burden o f p r o o f . The Re f e r e e based h i s 
a n a l y s i s on t h e r e a s o n i n g i n Donald D. Davis, 40 Van N a t t a 2000, 2002 ( 1 9 8 8 ) . 
However, t h i s r e a s o n i n g was disavowed i n L i n d a L. Wise, 42 Van N a t t a 115, 117 
( 1 9 9 0 ) , t o t h e e x t e n t burden o f p r o o f was p l a c e d on second c a r r i e r w h i c h has no 



Guadalupe V. Gonzalez, 43 Van N a t t a 589 (1991) 592 

a c c e p t e d c l a i m and no w o r k - r e l a t e d i n j u r y . Moreover, we d i s a g r e e t h a t t h e e v i 
dence i s i n e q u i p o i s e . 

Only Dr. Poulson, t h e c u r r e n t t r e a t i n g o r t h o p e d i s t , f o u n d an inde p e n d e n t 
c o n t r i b u t i o n a t A g r i p a c . He op i n e d t h a t " t h e i n c i d e n t o f June 2, 1987" in d e p e n 
d e n t l y c o n t r i b u t e d t o a wo r s e n i n g o f c l a i m a n t ' s c o n d i t i o n and i n c r e a s e d t h e under
l y i n g p a t h o l o g y because her i n c r e a s e d p a i n l a s t e d more t h a n 3 months. (Ex. 7 4 ) . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
o t h e r w i s e . W e i l a n d v. SAIF. 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 Van 
N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b l i s h e d 38 
Van N a t t a 423 ( 1 9 8 6 ) . Here, t h e r e a r e p e r s u a s i v e reasons n o t t o d e f e r t o Dr. 
Poulson. A l l o f h i s c h a r t n o t e s r e l a t e c l a i m a n t ' s c u r r e n t c o n d i t i o n t o her 1984 
i n j u r y w i t h no i n d i c a t i o n o f a "June 2, 1987 i n c i d e n t " , and he does n o t e x p l a i n 
why he changed h i s o p i n i o n . (Exs. 55, 56, 5 8 ) . See Raul H e r r a r a , 40 Van N a t t a 
1281 ( 1 9 8 8 ) . H i s o p i n i o n i s c o n c l u s o r y and based on i n c r e a s e d symptoms w i t h o u t 
any o b j e c t i v e e v i d e n c e o f a p a t h o l o g i c a l worsening. 

I n p a r t i c u l a r , h i s o p i n i o n i s n o t su p p o r t e d by t h e October 1987 c o n t r a s t CT 
scan and myelogram, o r t h e February 1988 EMG he o r d e r e d . None o f t h e s e t e s t s 
showed e v i d e n c e o f a d i s c h e r n i a t i o n . (Exs. 59, 60, 7 3 - 2 ) . An e a r l i e r June 10, 
1987 MRI and J u l y 16, 1987 CT scan d i d suggest a d i s c h e r n i a t i o n . However, we 
f i n d t h e October 1987 and February 1988 t e s t s more p e r s u a s i v e because t h e y a r e 
more r e c e n t and t h e October 1987 CT scan was done w i t h c o n t r a s t . Moreover, 
a l t h o u g h b o t h Drs. Hoppert and Davies were aware o f t h e J u l y 16, 1987 CT scan, 
n e i t h e r s t a t e d t h a t t h i s i n d i c a t e d a p a t h o l o g i c a l w o r s e n i n g o f c l a i m a n t ' s c o n d i 
t i o n as a r e s u l t o f work a t A g r i p a c . 

On t h i s r e c o r d , we f i n d t h a t c l a i m a n t ' s work a t A g r i p a c d i d n o t cause a 
p a t h o l o g i c a l w o r s e n i n g o f her u n d e r l y i n g c o n d i t i o n . C o n s e q u e n t l y , G e n e r a l 
Foods/LNW i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n . 

I n r e a c h i n g t h i s d e c i s i o n , we r e j e c t t h e employers' argument t h a t n e i t h e r 
c a r r i e r i s r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n because her r e p o r t o f worsened 
symptoms d u r i n g h er l a s t day o f work w i t h A g r i p a c i s n o t c r e d i b l e . 

We d i s a g r e e t h a t t h e r e s o l u t i o n o f t h e c o m p e n s a b i l i t y and r e s p o n s i b i l i t y 
i s s u e s t u r n s on t h e r e l i a b i l i t y o f c l a i m a n t ' s h i s t o r y . Even assuming t h a t 
c l a i m a n t ' s back and l e g p a i n d i d n o t worsen on her l a s t day o f work a t A g r i p a c , 
t h e r e c o r d o t h e r w i s e e s t a b l i s h e s a compensable a g g r a v a t i o n c l a i m : (1) c l a i m a n t 
e x p e r i e n c e d i n t e r m i t t e n t f l a r e - u p s o f low back p a i n f o l l o w i n g c l a i m c l o s u r e , and 
s i n c e May 1987 she r e c e i v e d r e g u l a r t r e a t m e n t f o r her 1984 work i n j u r y ; (2) Dr. 
DeShaw f o u n d i n c r e a s e d symptoms as a r e s u l t o f which c l a i m a n t was l e s s a b l e t o 
work; and (3) t h e m e d i c a l r e c o r d s e s t a b l i s h t h a t her 1984 work i n j u r y r e mains a 
m a t e r i a l c o n t r i b u t i n g cause o f her i n c r e a s e d symptoms. F u r t h e r m o r e , r e g a r d l e s s 
whether c l a i m a n t ' s symptoms i n c r e a s e d d u r i n g work a c t i v i t y w i t h A g r i p a c , G e n e ral 
Foods/LNW remains r e s p o n s i b l e because t h e work w i t h A g r i p a c d i d n o t i n d e p e n d e n t 
l y c o n t r i b u t e t o c l a i m a n t ' s c o n d i t i o n . 

A c c o r d i n g l y , we r e v e r s e t h e Referee's r e s p o n s i b i l i t y r u l i n g and a s s i g n 
r e s p o n s i b i l i t y t o General Foods/LNW. 

ASSESSED ATTORNEY FEES 

The R e f e r e e i n s t r u c t e d Agripac/LNW t o pay c l a i m a n t ' s a t t o r n e y a $1,800 
assessed f e e c o n c e r n i n g i t s c o m p e n s a b i l i t y and r e s p o n s i b i l i t y d e n i a l . The Ref
e r e e a l s o i n s t r u c t e d General Foods/LNW t o pay an $800 assessed f e e c o n c e r n i n g 
i t s c o m p e n s a b i l i t y d e n i a l . As we have found t h a t General Foods/LNW i s 
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r e s p o n s i b l e f o r c l a i m a n t ' s c o n d i t i o n , i t i s a l s o r e s p o n s i b l e f o r any assessed 
f e e f o r s e r v i c e s a t h e a r i n g c o n c e r n i n g b o t h t h e c o m p e n s a b i l i t y and r e s p o n s i b i l 
i t y i s s u e s . C l a i m a n t i s a l s o e n t i t l e d t o an assessed f e e on r e v i e w , p a y a b l e by 
Ge n e r a l Foods/LNW. I n l i e u o f t h e Referee's a t t o r n e y f e e awards and f o r c l a i m 
a n t ' s c o u n s e l ' s s e r v i c e s on r e v i e w , we award t h e f o l l o w i n g f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s a t h e a r i n g and on Board r e v i e w i s $3,200, t o be p a i d by G e n e r a l Foods/LNW. 
I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o 
t h e case (as r e p r e s e n t e d by t h e h e a r i n g r e c o r d and c l a i m a n t ' s r e s p o n d e n t ' s 
b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d August 4, 1989 i s r e v e r s e d i n p a r t and a f f i r m e d 
i n p a r t . The d e n i a l i s s u e d by L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , as i n 
s u r e r f o r A g r i p a c , I n c . , i s r e i n s t a t e d and up h e l d . The d e n i a l i s s u e d by L i b e r t y 
N o r t h w e s t , as i n s u r e r f o r General Foods C o r p o r a t i o n , i s s e t a s i d e and t h e c l a i m 
i s remanded t o L i b e r t y Northwest f o r p r o c e s s i n g a c c o r d i n g t o law. n l i e u o f t h e 
R e f e r e e ' s $2,600 a t t o r n e y f e e awards, f o r s e r v i c e s a t h e a r i n g and on r e v i e w , 
c l a i m a n t i s awarded a re a s o n a b l e a t t o r n e y f e e o f $3,200, t o be p a i d by L i b e r t y 
N o r t h w e s t , as i n s u r e r f o r General Foods. The remainder o f t h e o r d e r i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
WALTER E. MCCARTHY, Claimant 

WCB Case No. 89-25548 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
Scheminske & Lyons, Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and B r i t t i n g h a m . 

The i n s u r e r r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Bethlahmy's o r d e r 
t h a t : (1) s e t a s i d e i t s A p r i l 9, 1990 p a r t i a l d e n i a l o f c l a i m a n t ' s compression 
f r a c t u r e s o f t h e mid-back; and (2) awarded c l a i m a n t an assessed a t t o r n e y f e e 
c o n c e r n i n g t h e p a r t i a l d e n i a l . Claimant c r o s s - r e q u e s t s r e v i e w o f t h o s e p o r t i o n s 
o f t h e R e f e r e e ' s o r d e r t h a t : (1) d e c l i n e d t o assess a p e n a l t y and a t t o r n e y f e e 
f o r t h e i n s u r e r ' s a l l e g e d l y u n t i m e l y and unreasonable December 15, 1989 d e n i a l 
o f c l a i m a n t ' s low back c o n d i t i o n ; and (2) d e c l i n e d t o assess a p e n a l t y and 
a t t o r n e y f e e f o r t h e i n s u r e r ' s a l l e g e d l y unreasonable p a r t i a l d e n i a l o f c l a i m 
a n t ' s c ompression f r a c t u r e s . On r e v i e w , t h e i s s u e s a r e c l a i m s p r o c e s s i n g , 
c o m p e n s a b i l i t y , p e n a l t i e s and a t t o r n e y f e e s . We r e v e r s e i n p a r t and a f f i r m i n 
p a r t . 

FINDINGS OF FACT 

Except f o r t h e l a s t t h r e e paragraphs, we adopt t h e Referee's "FINDINGS OF 
FACT". 

FINDINGS OF ULTIMATE FACT 

The i n s u r e r ' s December 15, 1989 d e n i a l i s s u e d more t h a n 60 days a f t e r 
n o t i c e o r knowledge o f t h e c l a i m . 

The December 15, 1989 d e n i a l was unreas o n a b l e . 
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The i n s u r e r r e s i s t e d t h e payment o f compensation by t h e t i m i n g and c o n t e n t 
o f t h e December 15, 1989 d e n i a l . 

A c l a i m was f i l e d on c l a i m a n t ' s b e h a l f f o r s e r v i c e s r e l a t e d t o compression 
f r a c t u r e s . 

The i n s u r e r had l e g i t i m a t e doubt as t o i t s l i a b i l i t y f o r t h e compression 
f r a c t u r e s . 

The compression f r a c t u r e s a r e n o t m a t e r i a l l y r e l a t e d t o t h e compensable 
i n j u r y . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s o f t h e December 15, 1989 D e n i a l 

The R e f e r e e c o n c l u d e d t h a t t h e c l a i m was n o t made u n t i l t h e f i l i n g o f t h e 
801 f o r m was a c c o m p l i s h e d on October 25, 1989, and, t h e r e f o r e , t h a t t h e d e n i a l 
o f December 15, 1989 was n o t u n t i m e l y . We d i s a g r e e . 

W r i t t e n n o t i c e o f acceptance o r d e n i a l o f t h e c l a i m s h a l l be f u r n i s h e d t o 
t h e c l a i m a n t w i t h i n 60 days a f t e r t h e employer has n o t i c e o f knowledge o f t h e 
c l a i m . Former ORS 656 . 2 6 2 ( 6 ) . A c l a i m . i n c l u d e s any compensable i n j u r y o f w h i c h 
an employer has n o t i c e o r knowledge. Former ORS 656.005 ( 6 ) . For w o r k e r s ' com
p e n s a t i o n p u r p o s e s , a compensable i n j u r y i n c l u d e s an a c c i d e n t a l i n j u r y a r i s i n g 
o u t o f and i n t h e c o u r s e o f employment r e q u i r i n g m e d i c a l s e r v i c e s o r r e s u l t i n g 
i n d i s a b i l i t y o r d e a t h . Former ORS 656.005(7). 

I n t h i s case, c l a i m a n t t o l d h i s immediate s u p e r v i s o r on October 9, 1989 
t h a t he had h u r t h i s back w h i l e w o r k i n g and t h a t he was g o i n g t o t h e h o s p i t a l 
f o r t r e a t m e n t . A d d i t i o n a l l y , t h e employer's p o r t i o n o f t h e 801 fo r m s i g n e d on 
October 25, 1989 i n d i c a t e s t h a t t h e employer f i r s t knew about t h e i n j u r y on 
October 9, 1989. T h e r e f o r e , t h e employer had 60 days from October 9, 1989 t o 
acc e p t o r deny. The 60-day p e r i o d t o accept o r deny ended on December 9, 1989. 
The i n s u r e r i s s u e d i t s d e n i a l on December 15, 1989. The d e l a y , a l b e i t o n l y s i x 
days, i s n o t e x p l a i n e d by t h e i n s u r e r and i s t h e r e f o r e u n r e a s o n a b l e . C l a i m a n t 
i s e n t i t l e d t o a p e n a l t y and a t t o r n e y f e e f o r t h e u n t i m e l y d e n i a l . Former ORS 
656.262(10) and ORS 656.382 ( 1 ) . 

Reasonableness o f t h e December 15, 1989 D e n i a l 

The R e f e r e e was n o t persuaded t h a t t h e December 15, 1989 d e n i a l was u n r e a 
s o n a b l e . We d i s a g r e e . 

At t h e t i m e o f t h e d e n i a l t h e i n s u r e r was i n p o s s e s s i o n o f an 801 f o r m 
i n d i c a t i n g t h a t c l a i m a n t h u r t h i s back w h i l e w o r k i n g . The i n s u r e r a l s o had 
r e c e i v e d Dr. B u t l e r ' s November 30, 1989 r e p o r t i n d i c a t i n g t h a t c l a i m a n t h u r t h i s 
back a t work and d i a g n o s i n g an acute r i g h t upper lumbar p a r a s p i n a l muscle s t r a i n 
seven weeks p r i o r . The i n s u r e r was aware t h a t t h e h o s p i t a l was n o t t r e a t i n g 
t h i s i n j u r y as work r e l a t e d , b u t d i d n o t pursue g e t t i n g t h e m e d i c a l r e c o r d s . 
The i n s u r e r c l a i m s t h a t t h e employer was n o t sure t h a t t h i s was a v a l i d c l a i m 
because i t was n o t r e p o r t e d as a c l a i m u n t i l October 25, 1989. T h i s c o n c e r n 
about t h e v a l i d i t y o f t h e c l a i m must be d i s c o u n t e d because as a l r e a d y r e p o r t e d 
above, t h e 801 f o r m f i l e d on October 25, 1989 i n d i c a t e d t h e employer knew about 
t h e i n j u r y on October 9, 1989. Because a l l o f t h e e x i s t i n g m e d i c a l e v i d e n c e a t 
t h e t i m e o f t h e d e n i a l s u p p o r t e d c o m p e n s a b i l i t y , we conclu d e t h e t h e d e n i a l was 
u n r e a s o n a b l e . C l a i m a n t i s e n t i t l e d t o b o t h a p e n a l t y and an a t t o r n e y f e e i n 
t h i s r e g a r d . I d . 
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V a l i d i t y and Reasonableness o f t h e A p r i l 9, 1990 D e n i a l 
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The R eferee concl u d e d t h a t t h e p a r t i a l d e n i a l o f A p r i l 9, 1990 was prema
t u r e , s e t i t a s i d e and awarded c l a i m a n t an assessed a t t o r n e y f e e . We d i s a g r e e . 

The Referee reasoned t h a t t h e d e n i a l was premature because she f o u n d t h a t 
no c l a i m had been f i l e d f o r compression f r a c t u r e s . We d i s p u t e t h e f a c t u a l 
p r e m i s e . When c l a i m a n t was a d m i t t e d t o t h e emergency room on October 9, 1989, 
he was d i a g n o s e d w i t h b o t h a s t r a i n and compression f r a c t u r e s . Moreover, he was 
s e n t f o r e v a l u a t i o n o f t h e compression f r a c t u r e ; t h e d o c t o r ' s r e p o r t was s u b m i t 
t e d t o t h e i n s u r e r on January 8, 1990. By s e e k i n g s e r v i c e s and s u b m i t t i n g r e 
p o r t s d e t a i l i n g t h e s e r v i c e s , a c l a i m was f i l e d f o r t h e compression f r a c t u r e s . 
See e.g., B i l l y Eubanks, 35 Van N a t t a 131 ( 1 9 8 3 ) . The r e p o r t s suggested t h a t 
t h e c ompression f r a c t u r e s m i g h t be a c u t e . The r e c o r d s c o u l d be i n t e r p r e t e d as 
s a y i n g t h a t c l a i m a n t ' s back c o n d i t i o n f o r which t r e a t m e n t was r e q u i r e d m i g h t be 
t h e r e s u l t o f t h e compression f r a c t u r e . Under t h e s e c i r c u m s t a n c e s , we conclude 
t h a t a d e n i a l o f t h e compression f r a c t u r e s was n o t p r e m a t u r e . See Jack A l l e n , 
43 Van N a t t a 190 ( 1 9 9 1 ) . 

H a v i n g f o u n d t h a t t h e d e n i a l was n o t p r e m a t u r e , we must d e t e r m i n e whether 
t h e f r a c t u r e s were r e l a t e d t o t h e compensable i n j u r y . We f i n d t h a t t h e y are 
n o t . 

Dr. B u t l e r , M.D., c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has o p i n e d t h a t t h e com
p r e s s i o n f r a c t u r e s a r e o l d , l o n g p r e d a t i n g t h e i n j u r y . H i s o p i n i o n i s u n r e b u t -
t e d . C o n s e q u e n t l y , t h e r e i s no evidence r e l a t i n g t h e compression f r a c t u r e s i n 
any way t o t h e compensable i n j u r y . T h e r e f o r e , t h e d e n i a l must be u p h e l d . 

We adopt t h e f i n a l p aragraph o f t h e Referee's o r d e r w h i c h c o n c l u d e s t h a t 
t h e A p r i l 9, 1990 d e n i a l was n o t unreasonable and, t h e r e f o r e , t h a t no p e n a l t y o r 
a t t o r n e y f e e may be assessed on t h e b a s i s o f t h e d e n i a l . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s c o n c e r n i n g t h e unreasonable and u n t i m e l y December 15, 1989 d e n i a l i s 
$1,200, t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c 
u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case (as r e p r e s e n t e d by t h e r e c o r d and 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d May 25, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The i n s u r e r ' s A p r i l 9, 1990 p a r t i a l d e n i a l i s r e i n s t a t e d and u p h e l d . The 
$1,200 assessed a t t o r n e y f e e on t h e p a r t i a l d e n i a l i s s u e i s r e v e r s e d . The i n 
s u r e r s h a l l pay t o c l a i m a n t a p e n a l t y e q u a l t o 25 p e r c e n t o f t h e d i s a b i l i t y ben
e f i t s due when i t w i t h d r e w i t s December 15, 1989 d e n i a l o f c l a i m a n t ' s back 
s t r a i n on A p r i l 9, 1990. For s e r v i c e s r e g a r d i n g t h e i n s u r e r ' s u n r e a s o n a b l e con
d u c t , c l a i m a n t ' s a t t o r n e y i s awarded a $1,200 f e e , p a y a b l e by t h e i n s u r e r . The 
r e m a i n d e r o f t h e Referee's o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. NEAL, Claimant 
WCB Case No. 90-02120 

ORDER ON REVIEW 
Davi d H o l l a n d e r , Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Speer and Ho w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Bethlahmy's o r d e r t h a t : (1) u p h e l d t h e 
i n s u r e r ' s d e n i a l o f h i s a g g r a v a t i o n c l a i m f o r h i s c u r r e n t r i g h t hand c o n d i t i o n ; 
(2) f o u n d t h a t c l a i m a n t was n o t e n t i t l e d t o i n t e r i m compensation f r o m September 
27, 1989 t o F e b r u a r y 2 1 , 1990; and (3) d e c l i n e d t o assess p e n a l t i e s and a t t o r n e y 
f e e s f o r an a l l e g e d l y u n r e a s o n a b l e f a i l u r e t o pay i n t e r i m compensation. On r e 
vi e w , t h e i s s u e s a r e a g g r a v a t i o n , i n t e r i m compensation and p e n a l t i e s and a t t o r 
ney f e e s . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

A g g r a v a t i o n 

The Board adopts t h e Referee's " O p i n i o n " on t h e i s s u e o f a g g r a v a t i o n . 

I n t e r i m Compensation 
C l a i m a n t contends t h a t he i s e n t i t l e d t o i n t e r i m compensation f r o m Septem

be r 27, 1989 t o t h e d a t e o f t h e d e n i a l . We d i s a g r e e . W i t h r e g a r d t o an agg r a 
v a t i o n c l a i m , i n t e r i m compensation i s payable from t h e d a t e o f m e d i c a l l y v e r i 
f i e d i n a b i l i t y t o work r e s u l t i n g from t h e worsened c o n d i t i o n . Former ORS 
656 . 2 7 3 ( 6 ) . 

Here, t h e m e d i c a l o p i n i o n s o f c l a i m a n t ' s t r e a t i n g d o c t o r do n o t e s t a b l i s h 
an i n a b i l i t y t o work due t o worsened c o n d i t i o n s . A l t h o u g h Dr. Anderson r e p o r t e d 
t h a t c l a i m a n t was n o t w o r k i n g due t o h i s i n j u r y , he d i d n o t r e l a t e c l a i m a n t ' s 
i n a b i l i t y t o work t o a worsened c o n d i t i o n r e l a t e d t o t h e compensable i n j u r y . 
A c c o r d i n g l y , t h e i n s u r e r ' s d u t y t o pay i n t e r i m compensation was n o t t r i g g e r e d by 
Dr. Anderson's r e p o r t s . 

P e n a l t i e s and a t t o r n e y f e e s 

The Board a d o p t s t h e Referee's " O p i n i o n " on t h e i s s u e o f p e n a l t i e s and 
a t t o r n e y f e e s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 10, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
KARLA H. RICHARDSON, Claimant 

WCB Case No. 90-00832 
ORDER ON REVIEW 

Andrew H. Josephson, Claimant A t t o r n e y 
W i l l i a m s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t a f f i r m e d a D i r e c 
t o r ' s o r d e r f i n d i n g c l a i m a n t i n e l i g i b l e f o r v o c a t i o n a l s e r v i c e s . On r e v i e w , t h e 
i s s u e i s v o c a t i o n a l s e r v i c e s . We a f f i r m . 

FINDINGS OF FACT 

Cl a i m a n t was compensably i n j u r e d on May 7, 1986, when she f e l l f r o m a 
c h a i r w h i c h b r o k e . She i n j u r e d her l e f t s h o u l d e r , neck, and l o w e r back. At t h e 
t i m e o f i n j u r y , she worked f o r t h e s e l f - i n s u r e d employer as a word p r o c e s s o r . 

C l a i m a n t was r e l e a s e d t o work i n January 1987. Her c l a i m was c l o s e d w i t h 
no award f o r permanent d i s a b i l i t y . Claimant d i d n o t succeed i n r e t u r n i n g t o 
f u l l t i m e work. Her c l a i m was reopened f o r a g g r a v a t i o n . Her t r e a t i n g p h y s i 
c i a n , Dr. T i l i s o n , o r t h o p e d i s t , r e l e a s e d her t o f u l l t i m e work e f f e c t i v e Septem
b e r 24, 1987. Cl a i m a n t s e l e c t e d a new p h y s i c i a n , Dr. App l e , c h i r o p r a c t o r , who 
o p i n e d t h a t she c o u l d n o t t h e n r e t u r n t o f u l l t i m e work b u t would be a b l e t o do 
so e v e n t u a l l y . 

C l a i m a n t r e t u r n e d t o p a r t t i m e work as a r u n c a r d a d m i n i s t r a t o r . The 
employer a s s i s t e d w i t h w o r k s i t e m o d i f i c a t i o n s . The c l a i m was c l o s e d , and 
c l a i m a n t was e v e n t u a l l y awarded 15 p e r c e n t unscheduled permanent d i s a b i l i t y . 

On August 12, 1988, Dr. Apple approved c l a i m a n t ' s r e t u r n t o f u l l t i m e 
work. C l a i m a n t worked f u l l t i m e from November 2 1 , 1988 t h r o u g h March 30, 1989 
as r u n c a r d a d m i n i s t r a t o r . However, d u r i n g t h i s t i m e c l a i m a n t ' s work was d e f i 
c i e n t and she was r e p e a t e d l y c o u n s e l l e d . A c o r r e c t i v e a c t i o n p l a n was p u t i n 
p l a c e on Fe b r u a r y 13, 1989. A w r i t t e n w a r n i n g was g i v e n on March 10, 1989. On 
March 3 1 , 1989, Dr. Apple n o t i f i e d t h e employer t h a t c l a i m a n t c o u l d work o n l y i f 
she c o u l d a l t e r n a t e s i t t i n g w i t h s t a n d i n g and w a l k i n g a t 15 m i n u t e i n t e r v a l s . 
T h i s r e s t r i c t i o n was g r e a t l y beyond any p r i o r r e s t r i c t i o n A p p l e had imposed. I t 
was n o t c o n s i s t e n t w i t h t h e r e q u i r e m e n t s o f t h e j o b w h i c h c l a i m a n t had been p e r 
f o r m i n g t o t h a t t i m e . I t d i d n o t r e f l e c t any change i n c l a i m a n t ' s p h y s i c a l con
d i t i o n . 

The employer t e r m i n a t e d c l a i m a n t because no work w i t h i n t h e r e s t r i c t i o n s 
was a v a i l a b l e . 

C l a i m a n t r e q u e s t e d v o c a t i o n a l s e r v i c e s . 

FINDINGS OF ULTIMATE FACT 

We adopt t h e Referee's F i n d i n g s o f U l t i m a t e F a c t . 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g comment. C l a i m a n t c o n - * 
t e n d s t h a t a l t h o u g h she performed t h e j o b o f r u n c a r d o p e r a t o r f o r more t h a n 60 
days, she i s p h y s i c a l l y unable t o do so and, c o n s e q u e n t l y , s h o u l d be a l l o w e d 
v o c a t i o n a l s e r v i c e s . We are n o t persuaded t h a t c l a i m a n t was u n a b l e t o p e r f o r m 
t h e j o b o r t h a t Dr. Apple's March 31, 1989 r e s t r i c t i o n s were necessary t o 
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accomodate her p h y s i c a l c o n d i t i o n . Consequently, we agree t h a t t h e r e i s no 
s t a t u t o r y b a s i s f o r m o d i f i c a t i o n o f t h e D i r e c t o r ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1990 i s a f f i r m e d . 

March 20, 1991 C i t e as 43 Van N a t t a 598 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. AGAR, Claimant 
WCB Case No. 89-22462 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Knapp's o r d e r t h a t d e c l i n e d t o assess 
an a t t o r n e y f e e under ORS 656.386(1). On r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . 

We a f f i r m and adopt t h e Referee's o r d e r as supplemented. The s e l f - i n s u r e d 
employer c o n t e n d s t h a t t h e Board l a c k e d j u r i s d i c t i o n o f t h e Refer e e ' s o r d e r s 
because t h e O p i n i o n and Order became f i n a l b e f o r e t h e r e q u e s t f o r r e v i e w was 
f i l e d . 

On A p r i l 19, 1990, t h e O p i n i o n and Order i s s u e d a w a r d i n g c l a i m a n t ' s coun
s e l a p e n a l t y and p e n a l t y r e l a t e d a t t o r n e y f e e f o r t h e l a t e payment o f i n t e r i m 
c o mpensation, and an a d d i t i o n a l assessed a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) . On 
May 1 1 , 1990, i n response t o a m o t i o n s u b m i t t e d by t h e employer, t h e Re f e r e e 
a b a t e d h i s o r d e r t o c o n s i d e r t h e m o t i o n . On May 29, 1990, t h e R e f e r e e i s s u e d an 
Order on R e c o n s i d e r a t i o n . The Referee m o d i f i e d h i s A p r i l 19, 1990 o r d e r by 
d e l e t i n g c l a i m a n t ' s assessed f e e under ORS 656.386(1). Except f o r t h i s m o d i f i 
c a t i o n , t h e R e f e r e e s t a t e d t h a t " [ t ] h e A p r i l 19, 1990 O p i n i o n and Order remains 
i n e f f e c t . . ." Cl a i m a n t r e q u e s t e d r e v i e w o f t h e Order on R e c o n s i d e r a t i o n on 
June 8, 1990. The s o l e i s s u e on appeal concerned t h e assessed a t t o r n e y f e e 
under ORS 6 5 6 . 3 8 6 ( 1 ) . 

Inasmuch as t h e Referee's A p r i l 19, 1990 o r d e r was abated f o r r e c o n s i d e r a 
t i o n and s i n c e t h a t o r d e r was e x p r e s s l y m o d i f i e d by e l i m i n a t i n g t h e ORS 
656.386(1) a t t o r n e y f e e , we conclude t h a t c l a i m a n t had 30 days f r o m t h e i s s u a n c e 
o f t h e May 29, 1990 Order on R e c o n s i d e r a t i o n t o seek r e v i e w . See ORS 6 5 6 . 2 8 9 ( 3 ) ; 
Mary G. Chard, 39 Van N a t t a 786 (19 8 7 ) . The l a c k o f appeal r i g h t s on t h e o r d e r 
does n o t d e f e a t c l a i m a n t ' s e n t i t l e m e n t t o appeal t h e Order on R e c o n s i d e r a t i o n . 
C l a i m a n t ' s a p p e a l r i g h t s a r e s t a t u t o r y . See ORS 656.289; 656.295; L a r r y V i q a l , 
41 Van N a t t a 1266 ( 1 9 8 9 ) . C l a i m a n t ' s appeal o f t h i s o r d e r was w i t h i n 30 days as 
r e q u i r e d by s t a t u t e , and t h u s , was t i m e l y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 19, 1990, as r e c o n s i d e r e d May 29, 1990, i s 
a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
HAROLD W. COMBS, Claimant 

Own M o t i o n Nos. 66-0250M & 83-0015M 
OWN MOTION ORDER 

S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
m e d i c a l b e n e f i t s r e l a t i n g t o h i s February 6, 1959, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF recommends r e o p e n i n g o f c l a i m a n t ' s c l a i m 
f o r t h e p r o v i s i o n o f o f f i c e v i s i t s and p r e s c r i p t i o n m e d i c a t i o n s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e 
J a n u a r y 1, 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, we f i n d t h a t t h e o f f i c e v i s i t s and p r e s c r i p t i o n medica
t i o n s a r e r e a s o n a b l e and necessary m e d i c a l s e r v i c e s w h i c h a r e r e q u i r e d t o main
t a i n c l a i m a n t ' s m e d i c a l l y s t a t i o n a r y s t a t u s . T h e r e f o r e , we c o n c l u d e t h a t 
c l a i m a n t ' s c l a i m s h o u l d be reopened f o r those m e d i c a l s e r v i c e s . See OAR 438-12-
0 3 7 ( 1 ) ( c ) . A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened f o r t h e p r o v i s i o n o f 
o f f i c e v i s i t s and p r e s c r i p t i o n m e d i c a t i o n s i n an amount n o t t o exceed $435.37. 

A d d i t i o n a l l y , t h e Board v a c a t e s t h a t p o r t i o n o f i t s June 13, 1990, 
Own M o t i o n Order t h a t d e n i e d SAIF reimbursement from t h e Reopened Claims Reserve 
f o r m e d i c a l b e n e f i t s i t p a i d c l a i m a n t s i n c e January 1, 1988. Those m e d i c a l ben
e f i t s were p a i d ,in accordance w i t h our September 3, 1986, Own M o t i o n Order t h a t 
reopened c l a i m a n t ' s c l a i m f o r t h e "payment o f m e d i c a l s e r v i c e s recommended by 
Dr. P e t t e r s o n . " I n de n y i n g reimbursement, we reasoned t h a t , because t h e c l a i m 
was reopened b e f o r e 1988, we d i d no t have t h e a u t h o r i t y t o a l l o w reimbursement 
o f any m e d i c a l b e n e f i t s p a i d under t h a t c l a i m r e o p e n i n g , even t h o s e p r o v i d e d 
a f t e r J a n u a r y 1, 1988. We n o t e , however, t h a t our September 3, 1986, o r d e r p u r 
p o r t e d t o a u t h o r i z e payment f o r m e d i c a l s e r v i c e s w h i c h had n o t y e t been c l a i m e d 
when t h e o r d e r i s s u e d . We do not have t h e a u t h o r i t y t o a u t h o r i z e payment f o r , 
o r reimbursement o f , m e d i c a l s e r v i c e s n o t y e t c l a i m e d . T h e r e f o r e , t o t h e e x t e n t 
t h a t o u r September 3, 1986, o r d e r may be read as g r a n t i n g f u t u r e , u n c l a i m e d med
i c a l s e r v i c e s p r o v i d e d by Dr. P e t t e r s o n on o r a f t e r January 1, 1988, i t i s d i s 
avowed. By t h i s o r d e r , Own M o t i o n Claim No. 83-0015M i s c l o s e d as o f December 
3 1 , 1987. 

Inasmuch as t h e c l a i m i s deemed c l o s e d as o f December 3 1 , 1987, we 
a r e a u t h o r i z e d t o a l l o w reimbursement o f m e d i c a l b e n e f i t s p r o v i d e d s i n c e January 
1, 1988. A c c o r d i n g l y , c l a i m a n t ' s c l a i m i s reopened f o r reimbursement t o SAIF 
f o r i n j u r y - r e l a t e d o f f i c e v i s i t s , h e a l t h care and p r e s c r i p t i o n m e d i c a t i o n s i t 
p r o v i d e d c l a i m a n t f r o m January 1, 1988 t h r o u g h December 3, 1989, i n an a p p r o x i 
mate amount o f $3,558.72. Reimbursement from t h e Reopened Claims Reserve i s 
a u t h o r i z e d t o t h e e x t e n t a l l o w e d under ORS 656.625 and OAR 436, D i v i s i o n 45. By 
t h i s o r d e r , t h e c l a i m i s a g a i n c l o s e d . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DUANE L. JONES, Claimant 
WCB Case No. 88-19841 

ORDER ON REVIEW 
M e r r i l l Schneider, Claimant A t t o r n e y 
Tom Ewing ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee L i p t o n ' s o r d e r t h a t : 
(1) u p h e l d t h e Inmate I n j u r y Fund's (Fund) d e n i a l o f h i s c l a i m f o r m e d i c a l s e r 
v i c e s ; and (2) d e c l i n e d t o award permanent p a r t i a l d i s a b i l i t y . On r e v i e w , t h e 
i s s u e s a r e m e d i c a l s e r v i c e s and e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l 
i t y . 

We a f f i r m and adopt t h e o r d e r o f t h e Referee, w i t h t h e f o l l o w i n g s u p p l e 
m e n t a t i o n c o n c e r n i n g t h e m e d i c a l s e r v i c e s i s s u e . 

Former ORS 655.515 p r o v i d e s , i n r e l e v a n t p a r t : 

" ( 1 ) No b e n e f i t s , except r e h a b i l i t a t i o n s e r v i c e s , 
s h a l l a c c r u e t o t h e inmate u n t i l t h e d a t e o f r e l e a s e 
f r o m c o n f i n e m e n t * * * *. 

(2) B e n e f i t s s h a l l be d i s c o n t i n u e d d u r i n g any subse7 
quent p e r i o d o f r e c o n f i n e m e n t i n a p e n a l i n s t i t u t i o n . " 

C l a i m a n t contends t h a t he was " r e l e a s e d from c o n f i n e m e n t , " w i t h i n t h e 
meaning o f t h e above-quoted s t a t u t e , when he was on te m p o r a r y l e a v e . T h e r e f o r e , 
he c o n t e n d s , t h e Fund s h o u l d be r e q u i r e d t o pay f o r m e d i c a l s e r v i c e s w h i c h he 
r e c e i v e d w h i l e on l e a v e . We do not agree. 

P u r s u a n t t o ORS Chapter 421.165, t h e p o l i c y o f t h e Department o f C o r r e c 
t i o n s i s " t o a l l o w inmates s h o r t t e r m and/or l o n g t e r m t e m p o r a r y l e a v e s * * * 
[when] i n accordance w i t h good c o r r e c t i o n a l p r a c t i c e s . " OAR 291-116-005(3). 

Under t h e Department's r u l e s , an inmate i s d e f i n e d as: "Any p e r s o n under 
t h e s u p e r v i s i o n o f t h e Department o f C o r r e c t i o n s who i s n o t on p a r o l e o r p r o b a 
t i o n s t a t u s . " OAR 291-116-010(5). Long-term temporary l e a v e i s d e f i n e d as: "A 
te m p o r a r y l e a v e * * * p r e c e d i n g an e s t a b l i s h e d p a r o l e o r d i s c h a r g e d a t e . " 
OAR 291-116-010(7), emphasis added. 

We agree w i t h t h e Referee t h a t b e g i n n i n g a tem p o r a r y l e a v e i s n o t t h e same 
as an inma t e ' s " d a t e o f r e l e a s e from c o n f i n e m e n t . " I t i s u n d i s p u t e d t h a t c l a i m 
a n t was on t e m p o r a r y l e a v e when he r e c e i v e d t h e c h i r o p r a c t i c t r e a t m e n t s i n 
q u e s t i o n . Inasmuch as t h e r e i s no c o n t e n t i o n t h a t c l a i m a n t had an e s t a b l i s h e d 
p a r o l e o r p r o b a t i o n d a t e o r had been permanently r e l e a s e d f r o m c o n f i n e m e n t , we 
con c l u d e t h a t he has n o t pr o v e n t h a t he was e n t i t l e d t o b e n e f i t s w h i l e on l e a v e . 
T h e r e f o r e , h i s c l a i m f o r b e n e f i t s under former ORS 655.515 was p r o p e r l y d e n i e d 
by t h e Fund. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 10, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
' CHARLENE F. ROUNSAVILLE, Claimant 

WCB Case No. 89-23258 
ORDER ON REVIEW 

Emmons, e t a l . , Claimant A t t o r n e y s 
A l a n Ludwick ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Cushing and Westerband. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee M i c h a e l Johnson's o r d e r t h a t d e c l i n e d 
t o award an assessed a t t o r n e y f e e when a d e n i a l had been r e s c i n d e d p r i o r t o 
h e a r i n g . On r e v i e w , c l a i m a n t contends t h a t she i s e n t i t l e d t o an assessed 
a t t o r n e y f e e o r , a l t e r n a t i v e l y , an approved a t t o r n e y f e e . We a f f i r m i n p a r t and 
m o d i f y i n p a r t . 

We adopt t h e Referee's f i n d i n g s o f f a c t , o p i n i o n and c o n c l u s i o n t h a t h e l d 
t h a t c l a i m a n t was n o t e n t i t l e d t o an assessed a t t o r n e y f e e . See Duane L. Jones, 
42 Van N a t t a 875 (1 9 9 0 ) . 

I n t h e eve n t t h a t we adhered t o t h e Jones h o l d i n g , c l a i m a n t seeks an o u t -
o f - c o m p e n s a t i o n f e e . We f i n d t h a t c l a i m a n t ' s a t t o r n e y ' s s e r v i c e s have r e s u l t e d 
i n t h e r e s c i s s i o n o f SAIF's d e n i a l p r i o r t o t h e scheduled h e a r i n g . Under such 
c i r c u m s t a n c e s , we conclu d e t h a t c l a i m a n t ' s a t t o r n e y has been i n s t r u m e n t a l i n 
o b t a i n i n g compensation f o r c l a i m a n t w i t h o u t a h e a r i n g . See f o r m e r OAR 438-15-
0 3 0 ( 1 ) . C o n s e q u e n t l y , c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o an approved f e e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t c l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a re a s o n a b l e 
f e e e q u a l t o 25 p e r c e n t o f t h e i n c r e a s e d compensation r e s u l t i n g f r o m t h e r e s c i s 
s i o n o f SAIF's d e n i a l , n o t t o exceed $550. I n r e a c h i n g t h i s c o n c l u s i o n , we have 
p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e case, t h e c o m p l e x i t y o f t h e 
i s s u e , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and t h e n a t u r e o f t h e p r o c e e d i n g . 

ORDER 

The Referee's o r d e r d a t e d J u l y 24, 1990, as amended August 9, 1990, i s 
a f f i r m e d i n p a r t and m o d i f i e d i n p a r t . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r 
c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e SAIF C o r p o r a t i o n ' s r e s c i s s i o n 
o f i t s d e n i a l , n o t t o exceed $550, payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
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I n t h e M a t t e r o f t h e Compensation o f 
MILTON L. WILSON, Claimant 

WCB Case Nos. Cl-00183 & Cl-00184 
ORDER ON RECONSIDERATION APPROVING CLAIM DISPOSITION AGREEMENT 

Emmons, e t a l . , Claimant A t t o r n e y s 
G a i l M. Gage ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members C r i d e r and Speer. 

On F e b r u a r y 8, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . Pursuant t o t h a t a gree
ment, i n c o n s i d e r a t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n 
r i g h t s t o f u t u r e w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r 
t h e compensable i n j u r i e s . However, by o r d e r d a t e d March 1 1 , 1991, t h e Board 
w i t h d r e w i t s acknowledgment and r e f u s e d t o approve t h e agreement because t h e r e 
was no e v i d e n c e t h a t t h e a l t e r a t i o n made t o t h e agreement by t h e c l a i m s a d j u s t e r 
f r o m SAIF C o r p o r a t i o n were agreed t o by t h e o t h e r s i g n a t o r i e s t o t h e agreement. 

S u b s e q u e n t l y , c l a i m a n t ' s counsel and SAIF's c o u n s e l have j o i n t l y r e q u e s t e d 
r e c o n s i d e r a t i o n o f our March 1 1 , 1991 o r d e r . S p e c i f i c a l l y , t h e p a r t i e s contend 
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t h a t a l l o f t h e s i g n a t o r i e s were i n agreement w i t h t h e m o d i f i c a t i o n , and t h e r e 
f o r e , r e q u e s t t h e Board t o approve t h e agreement. I n s u p p o r t o f t h e m o t i o n , t h e 
p a r t i e s a t t a c h an e x h i b i t t o t h a t e f f e c t . 

The Board may r e c o n s i d e r f i n a l o r d e r s under ORS 656.236, p r o v i d e d t h a t t h e 
m o t i o n f o r r e c o n s i d e r a t i o n i s f i l e d i n accordance w i t h OAR 438-09-035(1), and 
s t a t e s s p e c i f i c a l l y t h e reasons r e c o n s i d e r a t i o n i s r e q u e s t e d . R e c o n s i d e r a t i o n 
o f a f i n a l o r d e r i s s u e d by t h e Board under ORS 656.236 and t h e s e r u l e s s h a l l be 
l i m i t e d t o t h e r e c o r d b e f o r e t h e Board a t t h e t i m e i t s f i n a l o r d e r was m a i l e d 
and no a d d i t i o n a l i n f o r m a t i o n w i l l be c o n s i d e r e d . See OAR 438-09-035(2) & ( 3 ) . 

We f i n d t h a t t h e r e c o r d b e f o r e t h e Board a t t h e t i m e o f t h e March 11 , 1991 
o r d e r c o n t a i n e d a copy o f t h e January 8, 1991 l e t t e r d i r e c t e d t o t h e Department 
o f I n s u r a n c e and Fin a n c e , which t h e p a r t i e s have s u b m i t t e d as e x h i b i t A t o t h e i r 
m o t i o n . We n o t e t h a t t h e l e t t e r was d r a f t e d by SAIF C o r p o r a t i o n , addressed t o 
t h e Department, and t h a t c l a i m a n t ' s c o u n s e l was c o p i e d . We a l s o n o t e t h a t t h e 
l e t t e r s p e c i f i c a l l y d i s c u s s e d t h e d e l e t i o n o f t h e a l t e r e d s e c t i o n s o f t h e agr e e 
ment. We t h e r e f o r e f i n d t h e s i g n a t o r i e s were a p p r i s e d o f t h e change. I f t h e 
p a r t i e s had o b j e c t e d t o t h e d e l e t i o n t h e y had ample t i m e i n wh i c h t o v o i c e t h e i r 
o b j e c t i o n s . 

The Board i s persuaded t h a t i t s s o l e o b j e c t i o n t o t h e agreement has been 
met and t h a t t h e terms o f t h e agreement a re i n accordance w i t h a l l s t a t u t o r y and 
a d m i n i s t r a t i v e p r e r e q u i s i t e s . T h e r e f o r e , t h e Board s h a l l n o t r e q u i r e t h e p a r 
t i e s t o s u b m i t a r e v i s e d agreement p u r s u a n t t o t h e s t a n d a r d p r o c e d u r e s . 

On r e c o n s i d e r a t i o n , as m o d i f i e d h e r e i n , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
PAUL D. CAIN, Claimant 
WCB Case No,. 90-10378 

ORDER ON REVIEW 
Pe t e r O. Hansen, Claimant A t t o r n e y 

K a t h r y n W i l s k e ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee G a l t o n ' s o r d e r t h a t : (1) 
i n c r e a s e d c l a i m a n t ' s unscheduled permanent d i s a b i l i t y award f o r a c l o s e d head 
i n j u r y f r o m 15 p e r c e n t (48 d e g r e e s ) , as awarded by D e t e r m i n a t i o n O rder, t o 38 
p e r c e n t (121.6 d e g r e e s ) ; and (2) awarded 9 p e r c e n t (17.28 degrees) s c h e d u l e d 
permanent d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f h i s r i g h t arm ( e l b o w ) , 
whereas a D e t e r m i n a t i o n Order awarded no scheduled permanent d i s a b i l i t y . 
C l a i m a n t c r o s s - r e q u e s t s r e v i e w s e e k i n g an i n c r e a s e i n h i s u n s c h e d u l e d permanent 
d i s a b i l i t y award. On r e v i e w , t h e i s s u e i s e x t e n t o f permanent d i s a b i l i t y , b o t h 
s c h e d u l e d and unsch e d u l e d . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t s u s t a i n e d a compensable c l o s e d head i n j u r y and a mi n o r back 
i n j u r y on J u l y 18, 1987 r e s u l t i n g from an auto a c c i d e n t . He underwent 
m a x i l l o f a c i a l , r e c o n s t r u c t i v e and p l a s t i c s u r g e r i e s on h i s f a c e t o r e p a i r 
l a c e r a t i o n s and f r a c t u r e s and t o reduce s c a r r i n g . 
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Cl a i m a n t was t r e a t e d o r e v a l u a t e d by Dr. Nolan, p l a s t i c surgeon; Dr. 
Krump, D.D.S.; Dr. E s c h t r u t h , D.O.; Dr. Takacs, D.O.; Dr. Rosenbaum, n e u r o l o 
g i s t ; Dr. Labs, n e u r o l o p s y c h o l o g i s t ; Dr. V r a n i z a n , D.M.D.; Dr. Lipman, M.D.; and 
Dr. Anderson, D.M.D. 

A May 2, 1990 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m and awarded 15 
p e r c e n t unscheduled permanent d i s a b i l i t y . C laimant r e q u e s t e d a h e a r i n g . 

CONCLUSIONS OF LAW AND OPINION 

The Referee awarded c l a i m a n t an a d d i t i o n a l 23 p e r c e n t u n s c h e d u l e d d i s a b i l 
i t y , f o r a t o t a l o f 38 p e r c e n t unscheduled permanent d i s a b i l i t y . He a l s o 
awarded 9 p e r c e n t scheduled permanent d i s a b i l i t y . SAIF contends t h a t t h e May 2, 
1990 D e t e r m i n a t i o n Order, which awarded c l a i m a n t 15 p e r c e n t u n s c h e d u l e d perma
ne n t d i s a b i l i t y , s h o u l d be a f f i r m e d . We agree. 

For c l a i m s i n w h i c h t h e c l a i m a n t was m e d i c a l l y s t a t i o n a r y on o r b e f o r e 
J u l y 1, 1990, t h e d i s a b i l i t y r a t i n g s t a n dards i n e f f e c t a t t h e t i m e t h e c l a i m i s 
c l o s e d and e v a l u a t e d s h a l l be a p p l i e d a t h e a r i n g and on r e v i e w o f t h e Determina
t i o n Order o r N o t i c e o f C l o s u r e . OAR 438-10-010(1). For c l a i m s i n w h i c h t h e 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a f t e r J u l y 1, 1990, t h e d i s a b i l i t y r a t i n g 
s t a n d a r d s i n e f f e c t on t h e d a t e o f t h e issuance o f t h e r e c o n s i d e r a t i o n o r d e r 
s h a l l be a p p l i e d a t h e a r i n g and on r e v i e w o f t h e r e c o n s i d e r a t i o n o r d e r . OAR 
438-01-0 1 0 ( 2 ) . 

C l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on March 30, 1990. The 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on May 2, 1990. T h e r e f o r e , p u r s u a n t t o 
t h e a p p l i c a b l e r u l e s , t h e e v a l u a t i o n o f c l a i m a n t ' s d i s a b i l i t y s h a l l be based on 
t h e s t a n d a r d s i n e f f e c t a t t h e t i m e c l a i m a n t ' s c l a i m was c l o s e d by t h e May 2, 
1990 D e t e r m i n a t i o n Order. Consequently, former OAR 436-35-001 e t seg. a p p l i e s 
t o a r a t i n g o f c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-010 t h r o u g h 
436-35-260 a p p l y t o a r a t i n g o f scheduled permanent d i s a b i l i t y and f o r m e r OAR 
436-35-270 t h r o u g h 436-35-440 a p p l y t o a r a t i n g o f unscheduled permanent d i s 
a b i l i t y . 

Scheduled permanent d i s a b i l i t y i s r a t e d on permanent l o s s o f use o r f u n c 
t i o n o f a body p a r t due t o an o n - t h e - j o b i n j u r y . Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( a ) . 
Unscheduled permanent d i s a b i l i t y i s r a t e d on permanent l o s s o f e a r n i n g c a p a c i t y . 
Former OAR 436-35-270(2). I f t h e r e i s no measurable i m p a i r m e n t , no award o f 
unsc h e d u l e d o r scheduled permanent d i s a b i l i t y s h a l l be a l l o w e d . Former OAR 436-
3 5 - 0 1 0 ( 2 ) ( b ) ; 436-35-270(2). 

Scheduled Permanent D i s a b i l i t y 

C l a i m a n t contends t h a t he s u s t a i n e d permanent l o s s o f use o r f u n c t i o n o f 
h i s r i g h t arm as a r e s u l t o f an i n t r a v e n o u s i n f e c t i o n caused w h i l e he was h o s p i 
t a l i z e d due t o h i s compensable head i n j u r y . SAIF argues t h a t t h e r e c o r d i s de
v o i d o f m e d i c a l e v i d e n c e t o e s t a b l i s h such a l o s s o f use o f f u n c t i o n . We agree. 

" I m p a i r m e n t " means a decrease i n t h e f u n c t i o n o f a body p a r t o r system as 
measured by a p h y s i c i a n . Former OAR 436-35-005(1). The o n l y e v i d e n c e o f l o s s 
o f use o r f u n c t i o n i n c l a i m a n t ' s r i g h t arm (elbow) i s c l a i m a n t ' s t e s t i m o n y . 
W h i l e t h a t e v i d e n c e i s p r o b a t i v e , i t does n o t e s t a b l i s h r a t a b l e i m p a i r m e n t under 
t h e " s t a n d a r d s . " T h e r e f o r e , as none o f c l a i m a n t ' s p h y s i c i a n s n o t e d i m p a i r m e n t 
t o c l a i m a n t ' s r i g h t arm, l e t a l o n e an arm c o n d i t i o n i t s e l f , we f i n d t h a t c l a i m 
a n t has f a i l e d t o e s t a b l i s h e n t i t l e m e n t t o an award o f schedul e d permanent 
d i s a b i l i t y . 

F u r t h e r m o r e , we f i n d t h a t t h e r e c o r d does n o t e s t a b l i s h permanent r i g h t 
arm i m p a i r m e n t . W h i l e c l a i m a n t has complained o f a r i g h t arm ache, t h e r e i s no 
ev i d e n c e t o e s t a b l i s h t h a t such an ache r e s t r i c t s c l a i m a n t ' s use o f f u n c t i o n o f 
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h i s r i g h t arm, e s p e c i a l l y i n l i g h t o f t h e f a c t t h a t c l a i m a n t has s u c c e s s f u l l y 
r e t u r n e d t o heavy d u t y work. Claimant has n o t sought m e d i c a l t r e a t m e n t f o r h i s 
arm s i n c e he was r e l e a s e d f r o m t h e h o s p i t a l i n 1987. Under such c i r c u m s t a n c e s , 
we a l s o do n o t f i n d t h e e v i d e n c e c l e a r and c o n v i n c i n g t h a t c l a i m a n t s u s t a i n e d 
permanent r i g h t arm d i s a b i l i t y i n excess o f t h a t t o w h i c h he i s e n t i t l e d under 
t h e " s t a n d a r d s . " Consequently, we award no scheduled permanent d i s a b i l i t y . 

Unscheduled Permanent D i s a b i l i t y 

C l a i m a n t seeks e n t i t l e m e n t t o an i n c r e a s e d unscheduled permanent d i s a b i l 
i t y award f o r l o s s o f e a r n i n g c a p a c i t y due t o back i m p a i r m e n t , t i n n i t u s , o r g a n i c 
b r a i n damage, i n c l u d i n g a n e r g i a and memory l o s s , h e a r i n g l o s s , a v e s t i b u l a r con
d i t i o n and a d e p r e s s i v e r e a c t i o n , i n c l u d i n g s l e e p d i s t u r b a n c e . SAIF contends 
t h a t t h e May 2, 1990 D e t e r m i n a t i o n Order s h o u l d be a f f i r m e d . We a gree. 

C l a i m a n t s u f f e r e d back p a i n r e s u l t i n g from h i s i n j u r y . However, c l a i m 
a n t ' s back c o n d i t i o n was m e d i c a l l y s t a t i o n a r y as e a r l y as F e b r u a r y 8, 1989, and 
c l a i m a n t was f o u n d t o have f u l l range o f m o t i o n i n b o t h h i s c e r v i c a l and lumbar 
s p i n e . (Exs. 14, 16 and 2 9 ) . T h e r e f o r e , we conclude t h a t c l a i m a n t s u f f e r e d no 
permanent back i m p a i r m e n t r e s u l t i n g from h i s compensable i n j u r y . 

W i t h r e s p e c t t o c l a i m a n t ' s argument t h a t he i s e n t i t l e d t o permanent d i s 
a b i l i t y r e s u l t i n g f r o m o r g a n i c b r a i n damage, we f i n d t h a t t h e r e c o r d f a i l s t o 
e s t a b l i s h t h a t such a c o n d i t i o n e x i s t s . (Ex. 2 9 ) . T h e r e f o r e , we do n o t award 
any d i s a b i l i t y f o r t h a t c o n d i t i o n . 

W i t h r e s p e c t t o c l a i m a n t ' s t i n n i t u s , h e a r i n g l o s s and v e s t i b u l a r p r oblems, 
we l i k e w i s e f i n d i n s u f f i c i e n t e vidence t o award permanent d i s a b i l i t y f o r t h e s e 
c o n d i t i o n s . S p e c i f i c a l l y , t h e o n l y r e p o r t a d d r e s s i n g c l a i m a n t ' s a l l e g e d h e a r i n g 
l o s s c o n v i n c e s us t h a t c l a i m a n t does not s u f f e r from h e a r i n g l o s s due t o h i s 
i n j u r y . (Ex. 3 0 ) . W h i l e c l a i m a n t has complained o f t i n n i t u s and v e s t i b u l a r 
p r o b l e m s , t h e r e i s no m e d i c a l evidence i n t h e r e c o r d w i t h w h i c h t o r a t e i m p a i r 
ment due t o t h e s e c o n d i t i o n s . Consequently, we do n o t award d i s a b i l i t y f o r 
t h e s e c o n d i t i o n s , as w e l l . 

F i n a l l y , w i t h r e s p e c t t o c l a i m a n t ' s c o n t e n t i o n t h a t he s u f f e r s permanent 
i m p a i r m e n t r e s u l t i n g f r o m h i s p s y c h o l o g i c a l c o n d i t i o n , we f i n d t h a t t h e r e c o r d 
e s t a b l i s h e s o t h e r w i s e . S p e c i f i c a l l y , Dr. Labs, n e u r o p s y c h o l o g i s t , o p i n e d t h a t 
c l a i m a n t s u s t a i n e d no permanent p s y c h o l o g i c a l i m p a i r m e n t , e i t h e r p h y s i o l o g i c a l 
o r n e u r o p s y c h o l o g i c a l , r e s u l t i n g from h i s compensable i n j u r y . (Ex. 2 1 ) . There 
i s no e v i d e n c e t o t h e c o n t r a r y . T h e r e f o r e , we do n o t f i n d t h a t c l a i m a n t has 
e s t a b l i s h e d permanent p s y c h o l o g i c a l impairment r e s u l t i n g f r o m h i s compensable 
i n j u r y . 

As no p h y s i c i a n has measured impairment r e s u l t i n g f r o m c l a i m a n t ' s compens
a b l e i n j u r y , we c o n c l u d e t h a t c l a i m a n t i s n o t e n t i t l e d t o an award o f unsched
u l e d permanent d i s a b i l i t y . Former OAR 436-35-005(1); f o r m e r 4 3 6 - 3 5 - 2 7 0 ( 2 ) . 
F u r t h e r m o r e , we do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m a n t sus
t a i n e d permanent d i s a b i l i t y o u t s i d e t h e s t a n d a r d s . 

However, inasmuch as SAIF does not seek a r e d u c t i o n i n c l a i m a n t ' s unsched
u l e d permanent d i s a b i l i t y awarded by t h e May 2, 1990 D e t e r m i n a t i o n O rder, we 
a f f i r m t h e May 2, 1990 D e t e r m i n a t i o n Order i n i t s e n t i r e t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 29, 1990 i s r e v e r s e d . The May 2, 1990 
D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
RUBEN D. CARLOS, Claimant 

WCB Case No. 89-21890 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Westerband and Cushing. 

The i n s u r e r r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee L i v e s l e y ' s o r d e r 
t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back con
d i t i o n ; and (2) awarded 66 p e r c e n t (211.2 degrees) unscheduled permanent d i s 
a b i l i t y f o r a back i n j u r y , whereas a D e t e r m i n a t i o n Order awarded no permanent 
d i s a b i l i t y . On r e v i e w , t h e i s s u e s are a g g r a v a t i o n and e x t e n t o f u n scheduled 
permanent d i s a b i l i t y . We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable lumbar s t r a i n on F e b r u a r y 16, 1989. He 
t r e a t e d w i t h Dr. H e b e r t , D.C., t h r o u g h October 1989, a t w h i c h t i m e he moved t o 
D r a i n , Oregon. I n November 1989, c l a i m a n t began t r e a t i n g w i t h Dr. T u t a k , D.C. 

Cl a i m a n t does n o t speak o r w r i t e E n g l i s h . He has n o t worked s i n c e t h e 
i n j u r y . 

C l a i m a n t was e v a l u a t e d by Dr. Myers, n e u r o l o g i c a l c o n s u l t a n t , i n A p r i l , 
O c t ober and November 1989; by BBV M e d i c a l S e r v i c e s i n June 1989 and January 
1990; by Dr. Golden, M.D. i n November 1989; and by t h e Western M e d i c a l Consul
t a n t s i n January 1990. 

Dr. Hebert f o u n d c l a i m a n t m e d i c a l l y s t a t i o n a r y on September 9, 1989, and, 
a t t h a t t i m e , r e l e a s e d c l a i m a n t t o r e t u r n t o f u l l - t i m e employment. A September 
14, 1989 D e t e r m i n a t i o n Order c l o s e d c l a i m a n t ' s c l a i m w i t h o u t an award o f perma
nent d i s a b i l i t y . 

I n O c t o b e r , 1989, a CT scan showed a p o s s i b l e d i s c h e r n i a t i o n . An MRI was 
recommended, b u t was never performed. 

On November 6, 1989, c l a i m a n t sought t r e a t m e n t f r o m Dr. T u t a k f o r worsened 
back symptoms. T u t a k a u t h o r i z e d t i m e l o s s s t a r t i n g on November 6, 1989. C l a i m 
a n t was a g a i n m e d i c a l l y s t a t i o n a r y on January 18, 1990. 

The i n s u r e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m on J anuary 25, 1990. 
C l a i m a n t r e q u e s t e d a h e a r i n g on t h e D e t e r m i n a t i o n Order and on t h e a g g r a v a t i o n 
d e n i a l . 

C l a i m a n t s u f f e r e d a symptomatic e x a c e r b a t i o n o f h i s compensable back con
d i t i o n i n November 1989 w h i c h r e s u l t e d i n d i m i n i s h e d e a r n i n g c a p a c i t y beyond t h e 
l e v e l f i x e d a t t h e t i m e o f t h e September 14, 1989 D e t e r m i n a t i o n Order. 

CONCLUSIONS OF LAW AND OPINION 
A g g r a v a t i o n 

We adopt t h e Referee's "Conclusion o f Law and O p i n i o n " r e g a r d i n g c l a i m 
a n t ' s a g g r a v a t i o n c l a i m , except f o r t h e f i r s t f u l l p a r a g r a p h as s e t f o r t h on 
page 7 o f t h e Referee's O p i n i o n and Order. We make t h e f o l l o w i n g supplemen
t a t i o n . 

C l a i m a n t ' s c l a i m was c l o s e d by a September 14, 1989 D e t e r m i n a t i o n Order. 
He was awarded no permanent d i s a b i l i t y by t h a t o r d e r . C l a i m a n t had been 
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r e l e a s e d t o r e t u r n t o f u l l - t i m e employment p r i o r t o t h e September 14, 1989 
D e t e r m i n a t i o n Order. 

On November 6, 1989, Dr. T u t a k a u t h o r i z e d t i m e l o s s due t o an e x a c e r b a t i o n 
o f c l a i m a n t ' s back c o n d i t i o n . 

Because c l a i m a n t was n o t awarded permanent d i s a b i l i t y by t h e September 14, 
1989 D e t e r m i n a t i o n Order, we f i n d t h a t . c l a i m a n t ' s l a s t arrangement o f compensa
t i o n d i d n o t c o n t e m p l a t e any f u t u r e e x a c e r b a t i o n r e s u l t i n g i n d i m i n i s h e d e a r n i n g 
c a p a c i t y . See John A. C a l d e r , 42 Van N a t t a 977, 979 ( 1 9 9 0 ) ; L o u i s A. Duchene, 
41 Van N a t t a 2399, 2400 ( 1 9 8 9 ) ; Lorna A. Baker, 41 Van N a t t a 1844, 1846 ( 1 9 8 9 ) . 
C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t proved a compensable a g g r a v a t i o n . 

The r e m a i n i n g i s s u e i s whether, and t o what e x t e n t , c l a i m a n t s u s t a i n e d 
permanent d i s a b i l i t y . Where an a g g r a v a t i o n c l a i m has been f o u n d t o be compens
a b l e , and where t h e r e c o r d e s t a b l i s h e s t h a t t h e c l a i m a n t i s m e d i c a l l y s t a t i o n a r y 
a t t h e t i m e o f h e a r i n g , t h e Referee has j u r i s d i c t i o n t o r a t e t h e e x t e n t o f 
permanent d i s a b i l i t y . Former OAR 438-08-020; See John A. C a l d e r , s u p r a . 

Here, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. Tutak, f o u n d c l a i m a n t ' s c o n d i t i o n 
m e d i c a l l y s t a t i o n a r y on January 18, 1990. There i s no e v i d e n c e t o t h e c o n t r a r y . 
The h e a r i n g was h e l d on March 5, 1990. T h e r e f o r e , we proceed t o r a t e t h e e x t e n t 
o f permanent d i s a b i l i t y . 

E x t e n t o f Unscheduled Permanent D i s a b i l i t y 

The R e f e r e e awarded c l a i m a n t 66 p e r c e n t unscheduled permanent d i s a b i l i t y . 
I n making h i s d e t e r m i n a t i o n , t h e Referee found c l a i m a n t c r e d i b l e , and f o u n d t h a t 
c l a i m a n t p r o v e d a permanent l o s s o f lumbar range o f m o t i o n , a d i s c derangement 
r e s u l t i n g f r o m t h e compensable i n j u r y and found t h a t c l a i m a n t s u f f e r e d f r o m a 
c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s back. We a r e n o t so persuaded. 
We r e v e r s e . 

Because c l a i m a n t ' s c o n d i t i o n was m e d i c a l l y s t a t i o n a r y on J a n u a r y 18, 1989, 
we a p p l y t h e s t a n d a r d s w h i c h became e f f e c t i v e on January 1, 1989. T h e r e f o r e , we 
a p p l y f o r m e r OAR 436-35-270 t h r o u g h 436-35-440 i n r a t i n g c l a i m a n t ' s u n s c h e d u l e d 
permanent d i s a b i l i t y . 

The i n s u r e r contends t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t he has perma
nent i m p a i r m e n t r e s u l t i n g from h i s compensable i n j u r y . We agree. 

C l a i m a n t r e l i e s p r i m a r i l y on c l a i m a n t ' s p o s i t i v e demeanor c r e d i b i l i t y 
f i n d i n g . We f i n d , however, t h a t t h e i s s u e a t hand, e x t e n t o f permanent d i s a b i l 
i t y , t u r n s , n o t on c l a i m a n t ' s c r e d i b i l i t y , b u t on t h e p e r s u a s i v e m e d i c a l e v i 
dence i n t h e r e c o r d . T h e r e f o r e , we go d i r e c t l y t o t h e m e d i c a l e v i d e n c e i n 
d e t e r m i n i n g t h e i s s u e o f e x t e n t o f permanent d i s a b i l i t y . 

I m p a i r m e n t , f o r purposes o f t h e " s t a n d a r d s , " i s d e t e r m i n e d a t t h e d a t e o f 
h e a r i n g . Ronald G. Boehm. 42 Van N a t t a 1059 ( 1 9 9 0 ) . There a r e two m e d i c a l r e 
p o r t s d a t e d near t h e h e a r i n g d a t e which r a t e t h e e x t e n t o f c l a i m a n t ' s d i s a b i l 
i t y . We g e n e r a l l y r e l y on impairment f i n d i n g s which a r e most r e c e n t and n e a r e s t 
t o t h e m e d i c a l l y s t a t i o n a r y d a t e . See Darlene J. Byrd, 42 Van N a t t a 1029 ( 1 9 9 0 ) . 
Here, however, as t h e r e a r e two m e d i c a l r e p o r t s d a t e d near t h e m e d i c a l l y 
s t a t i o n a r y d a t e w h i c h come t o t h e same c o n c l u s i o n r e g a r d i n g c l a i m a n t ' s i m p a i r 
ment, we r e l y on them b o t h . 

On J a n u a r y 18, 1989, BBV M e d i c a l S e r v i c e s r a t e d c l a i m a n t ' s l o s s o f lumbar 
range o f m o t i o n t o be m i n i m a l . A f t e r making range o f m o t i o n f i n d i n g s , BBV n o t e d 
t h a t c l a i m a n t d e m o n s t r a t e d t h e presence o f n o n o r g a n i c p h y s i c a l f i n d i n g s , "which 
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c o u l d n o t be based on s t r u c t u r a l damage o f c l a i m a n t ' s body," and n o t e d t h a t 
t h e r e were o t h e r i n c o n s i s t e n t p h y s i c a l f i n d i n g s i n s t r a i g h t - l e g r a i s i n g and i n 
p a s s i v e f l e x i o n . (Ex. 3 3 ) . BBV, a f t e r c o n s i d e r i n g t h e above, c o n c l u d e d , de
s p i t e m i n i m a l f i n d i n g s , t h a t c l a i m a n t s u s t a i n e d no permanent i m p a i r m e n t r e s u l t 
i n g f r o m h i s compensable i n j u r y . However, i t i s u n c l e a r whether t h e BBV exami
n a t i o n was conducted w i t h t h e a s s i s t a n c e o f an i n t e r p r e t e r . F u r t h e r , BBV's 
o p i n i o n does n o t i n d i c a t e whether o r n o t a language b a r r i e r a f f e c t e d t h e i r 
o p i n i o n . 

U n l i k e t h e BBV r e p o r t , t h e January 2, 1990 r e p o r t , a u t h o r e d by t h e Western 
M e d i c a l C o n s u l t a n t s , was made w i t h t h e a s s i s t a n c e o f an i n t e r p r e t o r . The Con
s u l t a n t s a l s o n o t e d s i g n i f i c a n t f u n c t i o n a l o v e r l a y and i n c o n s i s t e n t p h y s i c a l 
f i n d i n g s . 

The C o n s u l t a n t s r a t e d c l a i m a n t ' s l o s t lumbar range o f m o t i o n as m i l d . I n 
a d d i t i o n t o l o s t range o f m o t i o n , t h e C o n s u l t a n t s n o t e d t h a t muscle s t r e n g t h 
c o u l d n o t be d e t e r m i n e d because o f i n c o n s i s t e n t and poor e f f o r t on t h e p a r t o f 
c l a i m a n t and t h a t c l a i m a n t complained o f p a i n w i t h l i t t l e p r o v o c a t i o n . As a r e 
s u l t , t h e C o n s u l t a n t s o p i n e d t h a t t h e r e was no b a s i s upon w h i c h t o r a t e perma
ne n t i m p a i r m e n t . I d . 

Cl a i m a n t a l s o contends e n t i t l e m e n t t o 4 p e r c e n t i m p a i r m e n t f o r a d i s c 
h e r n i a t i o n a t L5-S1 r e s u l t i n g from h i s compensable i n j u r y . There i s no 
e v i d e n c e , however, t h a t c l a i m a n t ' s d i s c b u l g e was caused by h i s compensable back 
i n j u r y . • T h e r e f o r e , no v a l u e may be' g i v e n f o r h i s d i s c b u l g e . See D a n i e l G. 
H u f f , 42 Van N a t t a 2805 (1 9 9 0 ) . 

C l a i m a n t contends, as t h e Referee found, t h a t he s u f f e r s f r o m a c h r o n i c 
c o n d i t i o n l i m i t i n g r e p e t i t i v e use o f h i s back. A g a i n , we f i n d t h a t t h e r e i s no 
m e d i c a l e v i d e n c e t o s u p p o r t a f i n d i n g t h a t c l a i m a n t s u f f e r s f r o m a c h r o n i c con
d i t i o n . F u r t h e r , w h i l e c l a i m a n t ' s t e s t i m o n y may be p r o b a t i v e , i t , a l o n e , does 
n o t e s t a b l i s h t h e e x i s t e n c e o f a " c h r o n i c " c o n d i t i o n . T h e r e f o r e , we do inot 
award c l a i m a n t permanent d i s a b i l i t y f o r a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e 
use o f h i s back. 

Where t h e c l a i m a n t f a i l s t o e s t a b l i s h any measurable i m p a i r m e n t r e s u l t i n g 
f r o m h i s o r her compensable i n j u r y / c o n d i t i o n , no award o f d i s a b i l i t y i s a l l o w e d . 
Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) , OAR 436-35-280(1). 

Here, n e i t h e r o f t h e two p e r s u a s i v e m e d i c a l o p i n i o n s i s based upon t h e 
e x i s t e n c e o r n o n e x i s t e n c e o f a language b a r r i e r . Y e t , b o t h made e x p l i c i t f i n d 
i n g s o f i n c o n s i s t e n c i e s and f u n c t i o n a l o v e r l a y . F u r t h e r , b o t h c o n c l u d e d t h a t 
t h e r e was no r e l i a b l e d a t a upon which t o r a t e permanent i m p a i r m e n t . 

C o n s e q u e n t l y , we conclude t h a t , under t h e " s t a n d a r d s , " c l a i m a n t i s n o t 
e n t i t l e d t o any permanent d i s a b i l i t y r e s u l t i n g from h i s compensable i n j u r y . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e " s t a n d a r d s " . 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

Unscheduled permanent d i s a b i l i t y i s based on a permanent l o s s o f e a r n i n g 
c a p a c i t y . We do n o t f i n d t h e evidence h i g h l y p r o b a b l e t h a t c l a i m a n t has 
s u f f e r e d permanent l o s s o f e a r n i n g c a p a c i t y r e s u l t i n g from h i s compensable 
i n j u r y . See R i l e y H i l l General C o n t r a c t o r , I n c . , supra. A c c o r d i n g l y , we 
c o n c l u d e t h a t c l a i m a n t has f a i l e d t o prove by c l e a r and c o n v i n c i n g e v i d e n c e t h a t 
he s u f f e r s u n s cheduled permanent d i s a b i l i t y . 
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A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a rea s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n i s s u e i s $750, t o be p a i d by t h e i n 
s u r e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . Those p o r t i o n s o f t h e Referee's o r d e r t h a t awarded c l a i m a n t 66 p e r c e n t 
(211.2 d e g r e e s ) unscheduled permanent d i s a b i l i t y and awarded c l a i m a n t ' s a t t o r n e y 
25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h e Referee's o r d e r a r e r e 
v e r s e d . The D e t e r m i n a t i o n Order i s r e i n s t a t e d and a f f i r m e d . The a g g r a v a t i o n 
c l a i m i s c l o s e d w i t h o u t an award o f permanent d i s a b i l i t y . The rem a i n d e r o f t h e 
o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n 
i s s u e , c l a i m a n t i s awarded a rea s o n a b l e assessed f e e o f $750, p a y a b l e by t h e 
i n s u r e r . 

March 2 1 , 1991 C i t e as 43 Van N a t t a 608 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
BRAD R. CHRISTIE, Claimant 

WCB Case No. 90-03496 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r w h i c h : (1) u p h e l d 
t h e i n s u r e r ' s p a r t i a l d e n i a l o f a p s y c h o l o g i c a l c o n d i t i o n and o f a l c o h o l i s m ; (2) 
fou n d t h a t . a D e t e r m i n a t i o n Order had not p r e m a t u r e l y c l o s e d t h e c l a i m ; and (3) 
awarded c l a i m a n t 1 p e r c e n t (3.2 degrees) unscheduled permanent d i s a b i l i t y i n 
a d d i t i o n t o t h e 40 p e r c e n t (128 degrees) unscheduled permanent d i s a b i l i t y 
awarded by t h e D e t e r m i n a t i o n Order. I n i t s b r i e f , t h e i n s u r e r c o n t e n d s t h a t t h e 
R e f e r e e e r r e d by a p p l y i n g t h e wrong law t o u p h o l d t h e p a r t i a l d e n i a l . On r e v i e w 
t h e i s s u e s a r e c o m p e n s a b i l i t y , premature c l a i m c l o s u r e , e x t e n t o f un s c h e d u l e d 
d i s a b i l i t y and t h e a p p l i c a b i l i t y o f Oregon Laws 1990 Chapter 2 t o t h e compens
a b i l i t y q u e s t i o n . 

We a f f i r m and adopt t h e Referee's o r d e r w i t h t h e f o l l o w i n g s u p p l e m e n t a t i o n 
on t h e a p p l i c a b i l i t y o f Oregon Laws 1990 Chapter 2 t o t h i s case. 

C l a i m a n t r e q u e s t e d a h e a r i n g t o p r o t e s t t h e D e t e r m i n a t i o n Order on Febru 
a r y 13, 1990. H e a r i n g was scheduled f o r June 2 1 , 1990 by N o t i c e o f H e a r i n g 
d a t e d F e b r u a r y 20, 1990. On May 4, 1990 t h e i n s u r e r i s s u e d i t s p a r t i a l d e n i a l . 
The Oregon L e g i s l a t u r e met i n S p e c i a l Session on May 7, 1990 and passed s i g n i f i 
c a n t amendments t o t h e Workers' Compensation A c t i n Oregon Laws Chapter 2 
(commonly r e f e r r e d t o as SB 1197). On May 15, 1990 c l a i m a n t amended h i s r e q u e s t 
f o r h e a r i n g t o i n c l u d e a c h a l l e n g e t o t h e p a r t i a l d e n i a l o f May 4, 1990. A l l 
i s s u e s were h e a r d by Referee Garaventa on June 2 1 , 1990. 

The i n s u r e r argues t h a t t h e amendments t o ORS 656.005(7) c o n t a i n e d i n Sec
t i o n 3 o f Oregon Laws 1990 Chapter 2 s h o u l d be a p p l i e d t o t h e c o m p e n s a b i l i t y 
q u e s t i o n . We. d i s a g r e e . S e c t i o n 54 o f Oregon Laws 1990 Chapter 2 p r o v i d e s t h a t 
e x c e p t f o r amendments t o c e r t a i n s t a t u t e s ( n o t i n c l u d i n g ORS 656.005), t h e a c t 
becomes o p e r a t i v e on J u l y 1, 1990. Thus, on t h e d a t e o f h e a r i n g t h e law w h i c h 
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t h e i n s u r e r would have us a p p l y was not o p e r a t i v e . The Referee c o r r e c t l y 
a p p l i e d t h e law w h i c h was o p e r a t i v e on t h e d a t e o f h e a r i n g . 

ORDER 

The Referee's o r d e r d a t e d J u l y 18, 1990 i s a f f i r m e d . 

March 2 1 , 1991 C i t e as 43 Van N a t t a 609 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
DAVID R. HIEBERT, Claimant 
Own Mo t i o n No. 66-0205M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r 
m e d i c a l b e n e f i t s r e l a t i n g t o h i s June 20, 1955, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF recommends r e o p e n i n g o f c l a i m a n t ' s c l a i m 
f o r t h e p r o v i s i o n o f o f f i c e v i s i t s , x - r a y s and p h y s i c a l t h e r a p y . SAIF a l s o r e 
q u e s t s Board a u t h o r i z a t i o n o f reimbursement from t h e Reopened Claims Reserve f o r 
i t s payment o f m e d i c a l b e n e f i t s . 

For c o n d i t i o n s r e s u l t i n g from a compensable i n j u r y o c c u r r i n g b e f o r e 
J a n u a r y 1 , 1966, t h e Board may a u t h o r i z e t h e payment o f m e d i c a l b e n e f i t s . ORS 
6 5 6 . 2 7 8 ( 1 ) ( b ) . Here, c l a i m a n t seeks payment f o r o f f i c e v i s i t s , x - r a y s and phys
i c a l t h e r a p y p r o v i d e d f r o m March 23 t h r o u g h June 1, 1988. However, t h o s e s e r 
v i c e s have a l r e a d y been a u t h o r i z e d by t h e Board. I n August, 1987, c l a i m a n t ' s 
d o c t o r r e q u e s t e d c l a i m r e o p e n i n g f o r recommended t o t a l l e f t knee replacement 
s u r g e r y . By Own M o t i o n Order d a t e d November 13, 1987, t h e Board reopened 
c l a i m a n t ' s c l a i m f o r t h e payment o f me d i c a l b e n e f i t s f r o m t h e d a t e o f t h e p r o 
posed s u r g e r y u n t i l c l a i m a n t becomes m e d i c a l l y s t a t i o n a r y . C l a i m a n t underwent 
s u r g e r y i n November, 1987, and h i s c l a i m was c l o s e d by N o t i c e o f C l o s u r e on 
Janu a r y 8, 1991, w h i c h d e c l a r e d him m e d i c a l l y s t a t i o n a r y as o f October 20, 1988. 
Inasmuch as c l a i m a n t ' s c l a i m was open f o r l e f t knee t r e a t m e n t when t h e c l a i m e d 
m e d i c a l s e r v i c e s were p r o v i d e d , we f i n d t h o s e s e r v i c e s were a l r e a d y a u t h o r i z e d 
by o u r November 13, 1987, o r d e r . T h e r e f o r e , i t i s unnecessary t o a u t h o r i z e 
a d d i t i o n a l m e d i c a l b e n e f i t s . 

F i n a l l y , we d e c l i n e t o a u t h o r i z e reimbursement f r o m t h e Reopened 
Claims Reserve f o r SAIF's payment o f t h e above m e d i c a l b e n e f i t s . ORS 656.625(1) 
p r o v i d e s t h a t t h e D i r e c t o r " s h a l l e s t a b l i s h a Reopened Claim's Reserve w i t h i n t h e 
I n s u r a n c e and Finance Fund f o r t h e purpose o f r e i m b u r s i n g t h e a d d i t i o n a l amounts 
o f compensation p a y a b l e t o i n j u r e d workers t h a t r e s u l t s f r o m any award made by 
t h e b o a r d p u r s u a n t t o ORS 656.278 a f t e r January 1, 1988." G e n e r a l l y , we have 
d e c l i n e d t o a u t h o r i z e reimbursement t o a c a r r i e r which v o l u n t a r i l y reopened a 
c l a i m b e f o r e January 1, 1988. See, e.g., Ravmun B. Savalas, 43 Van N a t t a 38 
( 1 9 9 1 ) . I n Savalas, we reasoned t h a t a c l a i m r e o p e n i n g b e f o r e J anuary 1, 1988, 
does n o t q u a l i f y as an award made "pursuant t o ORS 656.278 a f t e r J a nuary 1, 
1988," as p r o v i d e d i n ORS 656.625. We concluded, t h e r e f o r e , t h a t ORS 656.625 
does n o t p e r m i t reimbursement o f b e n e f i t s p a i d p u r s u a n t t o a pre-1988 r e o p e n i n g . 
See i d . 

We have f a s h i o n e d an e x c e p t i o n t o t h e above r u l e i n c e r t a i n c l a i m s 
i n v o l v i n g compensable i n j u r i e s o c c u r r i n g b e f o r e January 1, 1966. E.g., H a r o l d 
W. Combs, 43 Van N a t t a 599 (19 9 1 ) ; James H. P o w e l l , Own M o t i o n No. 66-0186M, 
U n p u b l i s h e d (October 24, 1990). I n Combs and P o w e l l , we o r d e r e d t h e c l a i m s r e 
opened b e f o r e 1988 f o r t h e payment o f i n j u r y - r e l a t e d m e d i c a l s e r v i c e s , i n c l u d i n g 
m e d i c a l s e r v i c e s t h a t had not y e t been c l a i m e d . The c a r r i e r s s u b s e q u e n t l y 



610 David R. H i e b e r t , 43 Van N a t t a 609 (1991) 

r e q u e s t e d reimbursement f o r t h o s e m e d i c a l b e n e f i t s p r o v i d e d a f t e r J a n u a r y 1, 
1988. Reasoning t h a t we ar e n o t a u t h o r i z e d t o g r a n t payment o f m e d i c a l ^ s e r v i c e s 
t h a t were n o t c l a i m e d , we disavowed our p r e v i o u s o r d e r s o f r e o p e n i n g i n s o f a r as 
t h e y a u t h o r i z e d m e d i c a l s e r v i c e s p r o v i d e d a f t e r January 1, 1988. We t h e n 
a u t h o r i z e d t h o s e m e d i c a l s e r v i c e s p r o v i d e d a f t e r January 1, 1988, and a l l o w e d 
reimbursement f o r t h o s e b e n e f i t s . 

Here, u n l i k e Combs and P o w e l l , t h e r e was a c l a i m e d need f o r l e f t 
knee s u r g e r y when t h e Board reopened c l a i m a n t ' s c l a i m i n 1987. Thus, we were 
a u t h o r i z e d t o g r a n t payment f o r t h e s u r g e r y and s u r g e r y - r e l a t e d s e r v i c e s u n t i l 
c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y . Inasmuch as t h a t r e o p e n i n g 
o c c u r r e d b e f o r e January 1, 1988, and c l a i m a n t was n o t y e t m e d i c a l l y s t a t i o n a r y 
when t h e c l a i m e d m e d i c a l s e r v i c e s were p r o v i d e d , t h o s e m e d i c a l b e n e f i t s a r e n o t 
e l i g i b l e f o r reimbursement f r o m t h e Reopened Claims Reserve. See ORS 
65 6 . 6 2 5 ( 1 ) ; Raymun B. Savalas, supra. A c c o r d i n g l y , SAIF's r e q u e s t f o r a u t h o 
r i z a t i o n o f reimbursement i s d e n i e d . 

I T I S SO ORDERED. 

March 2 1 , 1991 : C i t e as 43 Van N a t t a 610 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JOHN W. KUYKENDALL, Claimant 

WCB Case No. TP-90056 
ORDER OF ABATEMENT 

Smith & Smith, Claimant A t t o r n e y s 
J. D a v i d Thurber ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our March 8, 1991 T h i r d P a r t y 
D i s t r i b u t i o n Order w h i c h h e l d t h a t t h e SAIF C o r p o r a t i o n was e n t i t l e d t o 
$33,167.50 o f t h e $37,248.53 balance r e m a i n i n g from a t h i r d p a r t y r e c o v e r y . 
N o t i n g t h a t t h e t h i r d p a r t y r e c o v e r y was by means o f judgment and c o n t e n d i n g 
t h a t SAIF c u r r e n t l y r e t a i n s t h e $4,081.03 d i f f e r e n c e between t h e r e m a i n i n g 
b a l a n c e f r o m t h e r e c o v e r y and i t s t h i r d p a r t y l i e n as found by our o r d e r , 
c l a i m a n t seeks m o d i f i c a t i o n o f our o r d e r . 

B e f o r e a d d r e s s i n g c l a i m a n t ' s m o t i o n , SAIF i s g r a n t e d an o p p o r t u n i t y t o 
respond. To be c o n s i d e r e d , SAIF's response must be s u b m i t t e d w i t h i n 10 days 
fr o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s m a t t e r s h a l l be t a k e n under 
advisement.' 

I T I S SO ORDERED. 

March 2 1 , 1991 C i t e as 43 Van N a t t a 610 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
EMMA 6. MOSLEY, Claimant 

WCB Case Nos. 90-12032, 89-25360 & 90-08108 
SECOND ORDER OF DISMISSAL 

Karen M. Werner, Claimant A t t o r n e y 
Beers, e t a l . , Defense A t t o r n e y s 

Dennis U l s t e d ( S a i f ) , Defense A t t o r n e y 
M i l l e r , e t a l . , Defense A t t o r n e y s 

C l a i m a n t has r e q u e s t e d r e c o n s i d e r a t i o n o f our Fe b r u a r y 20, 1991 o r d e r t h a t 
d i s m i s s e d h e r r e q u e s t f o r Board r e v i e w because a l l p a r t i e s t o t h e p r o c e e d i n g had 
n o t r e c e i v e d t i m e l y n o t i c e o f her r e q u e s t . Contending t h a t she o n l y sought 
r e v i e w o f one WCB case number i n v o l v i n g one p a r t y (Sacred H e a r t H o s p i t a l / S A I F 
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C o r p o r a t i o n ) , c l a i m a n t argues t h a t she was not r e q u i r e d t o s e r v e t h e o t h e r p a r 
t i e s t o t h e p r o c e e d i n g (Oregon Med Labs / C o n n e c t i c u t I n d e m n i t y ) w i t h a copy o f 
her r e q u e s t f o r Board r e v i e w . We d i s a g r e e . 

A p a r t y r e q u e s t i n g Board r e v i e w cannot a t t e m p t t o l i m i t t h e scope o f t h e 
Board's r e v i e w by s e e k i n g r e v i e w o f o n l y s e l e c t case numbers w h i c h a r e i n c l u d e d 
w i t h o t h e r case numbers i n t h e same Referee's o r d e r . W i l l i a m E. Wood, 40 Van 
N a t t a 999, 1001 ( 1 9 8 8 ) . I f an i n s u r e r was a p a r t y t o t h e Re f e r e e ' s o r d e r , i t 
remains a p a r t y on r e v i e w . See Z u r i c h I n s . Co. v. D i v e r s i f i e d R i s k Management, 
300 Or 47 ( 1 9 8 5 ) ; R i l e y E. L o t t , 42 Van N a t t a 239, 240 ( 1 9 9 0 ) . 

Here, Oregon M e d i c a l Labs and i t s i n s u r e r , C o n n e c t i c u t I n d e m n i t y , were 
p a r t i e s t o t h e p r o c e e d i n g b e f o r e t h e Referee. They r e t a i n t h i s s t a t u s on Board 
r e v i e w , r e g a r d l e s s o f c l a i m a n t ' s i n t e n t i o n s i n a p p e a l i n g t h e Refer e e ' s o r d e r . 
As we reasoned i n Wood, an a p p e a l i n g p a r t y r e q u e s t s Board r e v i e w o f a Referee's 
o r d e r , n o t p a r t i c u l a r case numbers. 

Co n s e q u e n t l y , a f t e r f u r t h e r c o n s i d e r a t i o n , we c o n t i n u e t o f i n d t h a t Oregon 
M e d i c a l Labs and C o n n e c t i c u t I n d e m n i t y a r e p a r t i e s . Because n e i t h e r p a r t y r e 
c e i v e d n o t i c e o f c l a i m a n t ' s r e q u e s t f o r Board r e v i e w w i t h i n 30 days o f t h e 
Ref e r e e ' s o r d e r , we l a c k a u t h o r i t y t o r e v i e w t h e Referee's o r d e r . See ORS 
65 6 . 2 8 9 ( 3 ) ; 6 5 6 . 2 9 5 ( 2 ) ; Argonaut I n s u r a n c e Co. v. K i n g , 63 Or App 847, 852 
(1 9 8 3 ) . 

A c c o r d i n g l y , our February 20, 1991 o r d e r i s w i t h d r a w n . On r e c o n s i d e r a 
t i o n , as supplemented h e r e i n , we adhere t o and r e p u b l i s h o u r F e b r u a r y 20, 1991 
o r d e r . The p a r t i e s ' r i g h t s o f appeal s h a l l commence fr o m t h e d a t e o f t h i s 
o r d e r . 

I T I S SO ORDERED. 

March 2 1 , 1991 C i t e as 43 Van N a t t a 611 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LEE ROY PARKER, Claimant 
Own Mot i o n No. 87-0065M 

OWN MOTION ORDER 
S a i f L e g a l Department, Defense A t t o r n e y 

The SAIF C o r p o r a t i o n has s u b m i t t e d t o t h e Board c l a i m a n t ' s c l a i m f o r an 
a l l e g e d w o r s e n i n g o f h i s February 26, 1968, i n d u s t r i a l i n j u r y . C l a i m a n t ' s 
a g g r a v a t i o n r i g h t s have e x p i r e d . SAIF accepts r e s p o n s i b i l i t y f o r t h e proposed 
r i g h t knee s u r g e r y b u t opposes r e o p e n i n g o f h i s c l a i m f o r t e m p o r a r y d i s a b i l i t y 
b e n e f i t s on t h e ground t h a t c l a i m a n t has wi t h d r a w n from t h e work f o r c e . 

Our r e v i e w o f t h i s c l a i m r e v e a l s t h a t t h i s c l a i m has been open s i n c e 1987. 
By Own M o t i o n Order d a t e d March 17, 1987, t h e Board reopened c l a i m a n t ' s c l a i m 
w i t h t e m p o r a r y d i s a b i l i t y b e n e f i t s b e g i n n i n g J u l y 1 1 , 1986, and c o n t i n u i n g , l e s s 
any t i m e worked, u n t i l c l a i m c l o s u r e p u r s u a n t t o ORS 656.278. SAIF began p a y i n g 
t e m p o r a r y d i s a b i l i t y b e n e f i t s b u t t e r m i n a t e d b e n e f i t s as o f December 27, 1989. 
The c l a i m has n o t been c l o s e d and remains i n open s t a t u s . 

Our March 17, 1987, o r d e r o f re o p e n i n g d i r e c t e d SAIF t o pay te m p o r a r y d i s 
a b i l i t y b e n e f i t s u n t i l c l a i m c l o s u r e . Inasmuch as c l a i m a n t ' s c l a i m remains 
open, SAIF i s o b l i g a t e d t o c o n t i n u e payment o f temporary d i s a b i l i t y b e n e f i t s un
t i l t e r m i n a t i o n o f b e n e f i t s i s p e r m i t t e d by law. By d i s p u t e d c l a i m s e t t l e m e n t 
d a t e d A p r i l 10, 1990, t h e p a r t i e s s t i p u l a t e d t h a t c l a i m a n t was m e d i c a l l y s t a 
t i o n a r y as o f Feb r u a r y 15, 1990. However, t h e r e i s no p e r s u a s i v e e v i d e n c e t h a t 
c l a i m a n t has r e t u r n e d t o o r been r e l e a s e d f o r any t y p e o f work. T h e r e f o r e , SAIF 
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was o b l i g a t e d t o c o n t i n u e t h e payment o f temporary d i s a b i l i t y b e n e f i t s u n t i l 
c l a i m c l o s u r e . 

F u r t h e r m o r e , we f i n d t h a t c l a i m a n t ' s compensable i n j u r y has a g a i n worsened 
r e q u i r i n g r i g h t knee s u r g e r y . SAIF n e v e r t h e l e s s contends t h a t c l a i m a n t i s n o t 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y b e n e f i t s because he v o l u n t a r i l y r e t i r e d f r o m 
t h e work f o r c e as s t i p u l a t e d i n t h e d i s p u t e d c l a i m s e t t l e m e n t o f A p r i l 10, 1990. 
However, c l a i m a n t ' s r e t i r e m e n t d u r i n g t h e p r o c e s s i n g , and b e f o r e c l o s u r e , o f h i s 
c l a i m does n o t a f f e c t h i s e n t i t l e m e n t t o temporary d i s a b i l i t y b e n e f i t s . See 
Weyerhaeuser Co. v. K e p f o r d , 100 Or App 410 (19 9 0 ) . Because c l a i m a n t was i n t h e 
work f o r c e when h i s c l a i m was reopened i n 1987, he i s e n t i t l e d t o t e m p o r a r y d i s 
a b i l i t y b e n e f i t s t h r o u g h o u t t h e p r o c e s s i n g o f t h e c l a i m . See i d . 

A c c o r d i n g l y , SAIF i s d i r e c t e d t o resume t h e payment o f tempoary d i s a b i l i t y 
b e n e f i t s f r o m December 28, 1990, t h r o u g h t h e d a t e o f t h e proposed r i g h t knee 
s u r g e r y . T h e r e a f t e r , SAIF s h a l l c o n t i n u e p a y i n g t e m p o r a r y t o t a l d i s a b i l i t y ben
e f i t s u n t i l one o f t h e f o l l o w i n g e v e n t s o c c u r s : (1) c l a i m a n t i s m e d i c a l l y s t a 
t i o n a r y and c l a i m i s c l o s e d ; (2) c l a i m a n t r e t u r n s t o r e g u l a r o r m o d i f i e d work; 
(3) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e t o r e t u r n t o r e g u 
l a r employment; o r (4) t h e a t t e n d i n g p h y s i c i a n g i v e s c l a i m a n t a w r i t t e n r e l e a s e 
t o r e t u r n t o m o d i f i e d work, such employment i s o f f e r e d i n w r i t i n g t o c l a i m a n t 
and c l a i m a n t f a i l s t o b e g i n such employment. Because t h i s c l a i m was reopened 
b e f o r e 1988, t e m p o r a r y d i s a b i l i t y b e n e f i t s p a i d d u r i n g t h i s open p e r i o d a r e n o t 
r e i m b u r s a b l e f r o m t h e Reopened Claims Reserve. See Raymun B. Sav a l a s , 43 Van 
N a t t a 38 ( 1 9 9 1 ) . When a p p r o p r i a t e , t h e c l a i m s h a l l be c l o s e d by SAIF p u r s u a n t 
t o OAR 438-12-055. 

I T I S SO ORDERED. 

March 2 1 , 1991 C i t e as 43 Van N a t t a 612 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
J . R. RICHARDSON, Claimant 

WCB Case No. 89-20342 
ORDER ON REVIEW 

B i s c h o f f & Strooband, Claimant A t t o r n e y s 
Meyers & Ra d l e r , Defense A t t o r n e y s 

Reviewed by Board Members Westerband and Myers. 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee G a l t o n ' s o r d e r t h a t : 
(1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f s u r g e r y ; and (2) d e c l i n e d t o 
assess p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r an a l l e g e d l y u n r e a s o n a b l e l i m i t a 
t i o n on c l a i m a n t ' s r i g h t t o m e d i c a l c a r e . I n i t s r e s p o n d e n t ' s b r i e f , t h e em
p l o y e r o b j e c t s t o t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e i t s d e n i a l 
o f c l a i m a n t ' s m e d i c a l c a r e p r o v i d e d by f o u r o u t - o f - s t a t e p h y s i c i a n s and by one 
i n - s t a t e p h y s i c i a n . On r e v i e w , t h e i s s u e s a r e m e d i c a l s e r v i c e s , c o m p e n s a b i l i t y 
and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and " F i n d i n g s o f U l t i m a t e F a c t " 
as o u r own. 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

We adopt t h a t p o r t i o n o f t h e Referee's "Conclusions o f Law and O p i n i o n , " 
c o n c l u d i n g t h a t t h e proposed s u r g e r i e s a r e n e i t h e r r e a s o n a b l e nor n e c e s s a r y . 
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The R eferee s e t a s i d e t h e employer's d e n i a l o f m e d i c a l c a r e by f i v e p h y s i 
c i a n s : f o u r o u t - o f - s t a t e p h y s i c i a n s and one i n - s t a t e p h y s i c i a n , e x p e c t e d t o p e r 
f o r m s u r g e r y o u t - o f - s t a t e . We adopt t h a t p o r t i o n o f t h e Referee's " C o n c l u s i o n s 
o f Law and O p i n i o n , " c o n c l u d i n g t h a t m e d i c a l c a r e p r o v i d e d by t h e f i v e p h y s i 
c i a n s i s compensable, exce p t f o r t h e l a s t two f u l l p a r agraphs o f t h e " C o n c l u s i o n 
o f Law and O p i n i o n " s e c t i o n , as s e t f o r t h on page 8 o f t h e O p i n i o n and Order. 
We make t h e f o l l o w i n g s u p p l e m e n t a t i o n . 

I n Safeway S t o r e s , I n c . v. Dupape, 106 Or App 126 ( 1 9 9 1 ) , t h e C o u r t o f 
A p p eals a f f i r m e d t h e Board's o r d e r i n P h y l l i s I . Dupape, 41 Van N a t t a 2427 
( 1 9 8 9 ) . I n P h y l l i s I . Dupape, t h e Board h e l d t h a t employers have o n l y a l i m i t e d 
r i g h t t o v e t o a c l a i m a n t ' s c h o i c e o f o u t - o f - s t a t e p h y s i c i a n s , and t h a t t h e o n l y 
adequate b a s i s f o r a v e t o i s when t h e o u t - o f - s t a t e p h y s i c i a n would be u n l i k e l y 
t o comply w i t h t h e w o r k e r s ' compensation r e p o r t i n g r e q u i r e m e n t s . P h y l l i s I . 
Dupape, su p r a . 

The C o u r t o f Appeals, i n a f f i r m i n g t h e Board's Dupape d e c i s i o n , found t h a t 
t h e Board's c o n c l u s i o n was n o t i n c o n s i s t e n t w i t h t h e w o r d i n g o r purpose o f ORS 
656.245(3) o r w i t h OAR 436-60-050(5). OAR 436-60-050(5) was i n t e r p r e t e d by t h e 
Supreme C o u r t as g i v i n g an employer o n l y a l i m i t e d r i g h t t o o b j e c t t o a c l a i m 
a n t ' s c h o i c e o f p h y s i c i a n . See Reynaqa v. Northwest Farm Bureau, 300 Or 255 
( 1 9 8 5 ) . The Dupape c o u r t concluded t h a t t h e Board i s e n t i t l e d t o r e q u i r e t h a t 
t h e employer s t a t e a reason f o r i t s o b j e c t i o n and t o r e q u i r e t h a t t h e reason be 
r e l a t e d t o a c o n c e r n t h a t t h e o u t - o f - s t a t e d o c t o r w i l l n o t comply w i t h Oregon's 
r e p o r t i n g r e q u i r e m e n t s o r o t h e r c o g n i z a b l e purposes o f t h e s t a t u t e o r r u l e s . 
Safeway S t o r e s , I n c . v. Dupape, supra. Inasmuch as t h e employer's d e n i a l o f 
t r e a t m e n t f o r t h e o u t - o f - s t a t e p h y s i c i a n s f a i l e d t o p r o v i d e such a r e a s o n , i t i s 
s e t a s i d e . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees 

We adopt t h a t p o r t i o n o f t h e Referee's "Con c l u s i o n s o f Law and O p i n i o n , " 
f i n d i n g t h a t t h e employer's d e n i a l o f o u t - o f - s t a t e m e d i c a l c a r e was n o t unrea
s o n a b l e . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a ble f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e employer's c o n t e n t i o n s on r e v i e w c o n c e r n i n g t h e 
c o m p e n s a b i l i t y o f o u t - o f - s t a t e m e d i c a l t r e a t m e n t i s $750, t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e case, t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The Referee's o r d e r d a t e d March 13, 1990 i s a f f i r m e d . For s e r v i c e s on 
Board r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f m e d i c a l c a r e p r o v i d e d by o u t - o f -
s t a t e p h y s i c i a n s , c l a i m a n t ' s a t t o r n e y i s awarded a r e a s o n a b l e assessed f e e o f 
$750, p a y a b l e by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
JOHN T. SEIBER, Claimant 
WCB Case No. 89-14515 

SECOND ORDER ON RECONSIDERATION 
M i c h a e l B. Dye, Claimant A t t o r n e y 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The s e l f - i n s u r e d employer r e q u e s t s r e c o n s i d e r a t i o n o f our F e b r u a r y 22, 
1991 Order on R e c o n s i d e r a t i o n w h i c h d i r e c t e d t h e employer t o pay t e m p o r a r y d i s 
a b i l i t y t o w h i c h c l a i m a n t was p r o c e d u r a l l y e n t i t l e d between November 24, 1988 
and June 2, 1989. N o t i n g t h a t we have a l s o found c l a i m a n t m e d i c a l l y s t a t i o n a r y 
as o f November 23, 1988, t h e employer seeks p e r m i s s i o n t o i m m e d i a t e l y o f f s e t 
t h i s overpayment a g a i n s t t h e p r o c e d u r a l temporary d i s a b i l i t y b e n e f i t s g r a n t e d by 
our o r d e r r a t h e r t h a n a g a i n s t c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y awards as 
p r o v i d e d i n o u r o r d e r . 

I n o u r Order on R e c o n s i d e r a t i o n , we found t h a t c l a i m a n t was s u b s t a n t i v e l y 
e n t i t l e d t o t e m p o r a r y d i s a b i l i t y compensation o n l y u n t i l November 23, 1988, t h e 
d a t e he became m e d i c a l l y s t a t i o n a r y . However, because he was never r e l e a s e d t o 
r e g u l a r work, we h e l d t h a t he was p r o c e d u r a l l y e n t i t l e d t o such b e n e f i t s t h r o u g h 
June 2, 1989, t h e d a t e o f h i s c l a i m was c l o s e d . See ORS 656. 268; B e t t y J . 
McKiernan, 43 Van N a t t a 213 (19 9 1 ) . 

I n r e a c h i n g t h a t d e c i s i o n , we r e c o g n i z e d t h a t t h e award r e s u l t e d i n an 
overpayment o f t e m p o r a r y d i s a b i l i t y compensation beyond c l a i m a n t ' s m e d i c a l l y 
s t a t i o n a r y d a t e . T h e r e f o r e , we a u t h o r i z e d t h e employer t o o f f s e t t h e o v e r p a y 
ment o f t e m p o r a r y d i s a b i l i t y compensation between November 24, 1988 and June 2, 
1989, a g a i n s t any f u t u r e awards o f permanent d i s a b i l i t y . 

On r e c o n s i d e r a t i o n , t h e employer notes t h a t t h e June 2, 1989 D e t e r m i n a t i o n 
Order awarded c l a i m a n t 5 p e r c e n t scheduled d i s a b i l i t y f o r t h e r i g h t f o r e a r m . 
Assuming t h a t i t had p r o p e r l y processed t h e c l a i m and p a i d c l a i m a n t t h e tempo
r a r y d i s a b i l i t y up t o t h a t p o i n t , t h e employer contends t h a t i t w o u l d have been 
e n t i t l e d t o r e c o v e r t h e overpayment a t t h a t t i m e by o f f s e t t i n g t h e o v e r p a i d tem
p o r a r y d i s a b i l i t y a g a i n s t t h e 5 p e r c e n t permanent d i s a b i l i t y award. T h e r e f o r e , 
t h e employer r e q u e s t s t h a t t h i s overpayment be r e c o g n i z e d and a l l o w e d as an 
immediate, r e t r o s p e c t i v e o f f s e t c r e d i t a g a i n s t t h e r e t r o s p e c t i v e b e n e f i t s we 
awarded c l a i m a n t . 

The employer argues t h a t t h e r e i s no " e q u i t a b l e b a s i s " t o p l a c e c l a i m a n t 
i n t h e p o s i t i o n t h a t he would have been i n had t h e b e n e f i t s been p r o p e r l y p a i d , 
w h i l e d e n y i n g t h e employer t h e same t r e a t m e n t . We adhere t o our p r i o r o r d e r . 

The r e l i e f o b t a i n e d by c l a i m a n t was based, i n p a r t , on t h e f a c t t h a t t h e 
employer d i d n o t p r o v i d e t e m p o r a r y d i s a b i l i t y b e n e f i t s t o wh i c h c l a i m a n t was 
s t a t u t o r i l y e n t i t l e d . A l t h o u g h we d i d no t c o n s i d e r t h e employer's cond u c t t o be 
un r e a s o n a b l e , i t was n o n e t h e l e s s improper. Had t h e employer p r o p e r l y p r o c e s s e d 
t h e c l a i m and p a i d t e m p o r a r y d i s a b i l i t y b e n e f i t s u n t i l c l o s u r e , i t c o u l d have 
r e c o v e r e d t h e r e s u l t i n g overpayment from c l a i m a n t ' s permanent d i s a b i l i t y award. 
However, because o f t h e employer's f a i l u r e t o comply w i t h i t s c l a i m p r o c e s s i n g 
d u t i e s , such an o f f s e t was n o t p o s s i b l e . Were we t o now accede t o t h e em
p l o y e r ' s r e q u e s t f o r an immediate r e t r o s p e c t i v e o f f s e t , we would be i g n o r i n g t h e 
f a c t t h a t t h e overpayment c r e a t e d by our o r d e r was prompted by t h e employer's 
own p r o c e s s i n g o m i s s i o n s . Under such c i r c u m s t a n c e s , we d e c l i n e t o g r a n t t h e r e 
q u e s t f o r an immediate o f f s e t and adhere t o our p r i o r a u t h o r i z a t i o n f o r r e c o v e r y 
o f t h e o v e r p a i d t e m p o r a r y d i s a b i l i t y f rom c l a i m a n t ' s f u t u r e permanent d i s a b i l i t y 
awards. 

A c c o r d i n g l y , our p r i o r o r d e r s a r e w i t h d r a w n . On r e c o n s i d e r a t i o n , as 
supplemented h e r e i n , we adhere t o and r e p u b l i s h our p r i o r o r d e r s . The p a r t i e s ' 
r i g h t s o f a p p e a l s h a l l commence from t h e d a t e o f t h i s o r d e r . 

I T IS SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD W. YEDLOUTSCHNIG, Claimant 

WCB Case No. TP-90019 
THIRD PARTY ORDER 

D o b l i e & A s s o c i a t e s , Claimant A t t o r n e y s 
M i c h a e l 0. W h i t t y ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has p e t i t i o n e d t h e Board r e q u e s t i n g a d e t e r m i n a t i o n as t o whether 
t h e Board has j u r i s d i c t i o n over a d i s p u t e a r i s i n g o u t o f a t h i r d p a r t y s e t t l e 
ment. We c o n c l u d e t h a t we l a c k j u r i s d i c t i o n over t h i s m a t t e r . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compensable i n j u r y on January 14, 1986, w h i l e w o r k i n g 
f o r t h e SAIF C o r p o r a t i o n ' s i n s u r e d . SAIF accepted t h e c l a i m and p a i d c l a i m a n t 
b e n e f i t s p u r s u a n t t o law. 

The compensable i n j u r y gave r i s e t o a cause o f a c t i o n a g a i n s t a t h i r d 
p a r t y . By l e t t e r d a t e d March 19, 1986, SAIF a d v i s e d c l a i m a n t t h a t , p u r s u a n t t o 
law, he had t h r e e a l t e r n a t i v e s w i t h r e g a r d t o an a c t i o n a g a i n s t t h e p o t e n t i a l 
t h i r d p a r t y d e f e n d a n t s . Claimant was ad v i s e d t h a t he c o u l d : (1) e l e c t t o r e 
co v e r damages a g a i n s t t h e t h i r d p a r t y h i m s e l f ; (2) e l e c t t o a s s i g n h i s r i g h t s 
a g a i n s t t h e t h i r d p a r t y t o SAIF t o pursue; o r (3) t a k e no a c t i o n on t h e e l e c 
t i o n , i n w h i c h e v e n t h i s cause o f a c t i o n a g a i n s t t h e t h i r d p a r t y w o u ld be deemed 
a s s i g n e d t o SAIF by o p e r a t i o n o f law. On March 24, 1986, c l a i m a n t s i g n e d an 
e l e c t i o n f o r m a s s i g n i n g h i s t h i r d p a r t y r i g h t s t o SAIF. 

SAIF b r o u g h t s u i t a g a i n s t s e v e r a l t h i r d p a r t y d e f e n d a n t s i n M a r i o n County 
C i r c u i t C o u r t . I n December 1988, t h e a c t i o n between SAIF and t h e t h i r d p a r t y 
d e f e n d a n t s was s e t t l e d b e f o r e t r i a l f o r $37,500. A f t e r d e d u c t i n g l i t i g a t i o n 
c o s t s , t h e p a y i n g agency's c u r r e n t and f u t u r e c l a i m c o s t s exceed t h e r e m a i n i n g 
b a l a n c e o f t h e t h i r d p a r t y s e t t l e m e n t . Claimant r e c e i v e d no p a r t o f t h e s e t t l e 
ment proceeds. 

S u b s e q u e n t l y , i n November 1989, c l a i m a n t b r o u g h t s u i t a g a i n s t SAIF i n 
Multnomah County C i r c u i t C o u r t . I n t h a t l a w s u i t , c l a i m a n t seeks g e n e r a l and 
s p e c i a l damages r e s u l t i n g from SAIF's a l l e g e d f a i l u r e t o v i g o r o u s l y pursue t h e 
t h i r d p a r t y a c t i o n . C l a i m a n t a l l e g e s causes o f a c t i o n based upon b r e a c h o f 
f i d u c i a r y d u t y , b reach o f c o n t r a c t , f r a u d , and l e g a l m a l p r a c t i c e . C l a i m a n t does 
n o t a l l e g e e n t i t l e m e n t t o any o f t h e s e t t l e m e n t proceeds t h r o u g h r e d i s t r i b u t i o n 
o f t h e proceeds. 

SAIF f i l e d a M o t i o n t o Dismiss c l a i m a n t ' s s u i t based upon an a l l e g a t i o n 
t h a t t h e C i r c u i t C ourt l a c k s j u r i s d i c t i o n t o address t h e d i s p u t e and t h a t e x c l u 
s i v e j u r i s d i c t i o n r e s t s w i t h t h e Board. Claimant f i l e d a response o p p o s i n g d i s 
m i s s a l o f t h e s u i t and a r g u i n g t h a t t h e Court has p r i m a r y o r c o n c u r r e n t j u r i s 
d i c t i o n o f t h i s m a t t e r . The Court s u b s e q u e n t l y abated t h e m a t t e r i n o r d e r t o 
a l l o w c l a i m a n t t o p e t i t i o n t h e Board f o r a d e c i s i o n on t h e j u r i s d i c t i o n a l 
q u e s t i o n . 

CONTENTIONS 

SAIF c h a r a c t e r i z e s t h i s d i s p u t e as one c o n c e r n i n g c l a i m a n t ' s e l e c t i o n t o 
a s s i g n h i s t h i r d p a r t y r i g h t s t o SAIF. C i t i n g EBI Companies v. Cooper, 100 Or 
App 246 ( 1 9 9 0 ) , SAIF argues t h a t j u r i s d i c t i o n over t h e s u b j e c t m a t t e r o f an 
e l e c t i o n by a worker t o a s s i g n h i s t h i r d p a r t y c l a i m r e s t s w i t h t h e Board. I n 
a d d i t i o n , SAIF r e q u e s t s t h a t t h e Board approve t h e s e t t l e m e n t between SAIF and 
t h e t h i r d p a r t y d e f e n d a n t s . 
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C l a i m a n t frames t h i s d i s p u t e d i f f e r e n t l y . C l a i m a n t c h a r a c t e r i z e s t h e 
i s s u e as r e q u i r i n g t h e Board t o d e t e r m i n e whether i t has j u r i s d i c t i o n t o award 
t h e damages sought by c l a i m a n t i n h i s s u i t a g a i n s t SAIF, i . e . , b o t h s p e c i a l and 
g e n e r a l damages f o r t h e v a r i o u s causes o f a c t i o n a s s e r t e d i n h i s s u i t a g a i n s t 
SAIF. 

CONCLUSIONS OF LAW AND OPINION 

I f a w o r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p e r s o n n o t i n t h e same employ, t h e worker s h a l l e l e c t whether t o r e 
c o v e r damages f r o m such t h i r d p erson. ORS 656.578. Assuming t h e w o r k e r e l e c t s 
t o p u r s u e a t h i r d p a r t y a c t i o n , t h e proceeds o f any damages r e c o v e r e d f r o m a 
t h i r d p e r s o n by t h e w o r k e r s h a l l be s u b j e c t t o a l i e n o f t h e p a y i n g agency f o r 
i t s s h a r e o f t h e p roceeds. ORS 656.593. 

The p a y i n g agency may r e q u i r e t h e worker t o e x e r c i s e t h e r i g h t o f e l e c t i o n 
p r o v i d e d i n ORS 656.578 by s e r v i n g a w r i t t e n demand upon such w o r k e r . ORS 
65 6 . 5 8 3 ( 1 ) . P u r s u a n t t o ORS 656.591, an e l e c t i o n n o t t o proce e d a g a i n s t t h e em
p l o y e r o r t h i r d p e r s o n o p e r a t e s as an assignment t o t h e p a y i n g agency o f t h e 
cause o f a c t i o n , i f any, o f t h e worker a g a i n s t t h e t h i r d p e r s o n , and t h e p a y i n g 
agency may b r i n g an a c t i o n a g a i n s t such t h i r d p e rson i n t h e name o f t h e i n j u r e d 
w o r k e r . SAIF v. M e r e d i t h , 104 Or App 570 (1990). 

Our a u t h o r i t y i n m a t t e r s c o n c e r n i n g s e t t l e m e n t o f a t h i r d - p a r t y a c t i o n i s 
d e f i n e d by s t a t u t e . SAIF v. W r i g h t , 102 Or 598 (19 9 0 ) . G e n e r a l l y , we a r e 
a u t h o r i z e d t o o r d e r w r i t t e n a p p r o v a l o f t h e s e t t l e m e n t by t h e p a y i n g agency and, 
i f t h e s e t t l e m e n t i s approved, we a r e a u t h o r i z e d t o d e t e r m i n e a " j u s t and 
p r o p e r " d i s t r i b u t i o n o f s e t t l e m e n t proceeds. I d . a t 601. Here, because c l a i m 
a n t a s s i g n e d h i s t h i r d p a r t y r i g h t s t o SAIF as p a y i n g agency, we a r e n o t asked 
t o o r d e r SAIF's a p p r o v a l o f a s e t t l e m e n t n e g o t i a t e d by c l a i m a n t . To t h e 
c o n t r a r y , SAIF has i t s e l f reached a s e t t l e m e n t o f t h e t h i r d p a r t y a c t i o n . SAIF 
has r e q u e s t e d t h a t we approve t h a t t h i r d p a r t y s e t t l e m e n t . ORS 656.587 a u t h o 
r i z e s us t o o r d e r a p p r o v a l o f a s e t t l e m e n t o n l y where " t h e w o r k e r o r o t h e r bene
f i c i a r i e s o r t h e l e g a l r e p r e s e n t a t i v e o f t h e deceased'worker" has reach e d a com
pr o m i s e . Because SAIF, r a t h e r t h a n c l a i m a n t , n e g o t i a t e d t h e s e t t l e m e n t o f t h e 
t h i r d p a r t y a c t i o n , we l a c k j u r i s d i c t i o n , under ORS 656.587, t o o r d e r a p p r o v a l 
o f t h a t s e t t l e m e n t . See Harvey v. Lou Surcamp Logg i n g , 100 Or App 227 ( 1 9 9 0 ) . 

S i m i l a r l y , t h e r e I s no d i s p u t e c o n c e r n i n g a " j u s t and p r o p e r " d i s t r i b u t i o n 
o f t h e t h i r d p a r t y s e t t l e m e n t proceeds. Claimant does n o t co n t e n d t h a t SAIF i s 
e n t i t l e d t o l e s s t h a n t h e f u l l amount o f t h e t h i r d p a r t y s e t t l e m e n t a f t e r deduc
t i o n o f l i t i g a t i o n c o s t s . Indeed, p u r s u a n t t o h i s c o u n s e l ' s March 4, 1991 
l e t t e r t o t h e Board, c l a i m a n t has a f f i r m a t i v e l y s t a t e d t h a t he does n o t seek a 
r e d i s t r i b u t i o n o f t h e $37,500 t h i r d p a r t y s e t t l e m e n t . 

T h e r e f o r e , t h e p o s t u r e o f t h i s case i s d i f f e r e n t from t h a t p r e s e n t e d t o 
t h e Board i n EBI Companies v. Cooper, supra. I n Cooper, t h e w o r k e r e l e c t e d t o 
a s s i g n h i s t h i r d p a r t y r i g h t s t o t h e p a y i n g agency. The p a y i n g agency s e t t l e d 
t h a t a c t i o n , and t h e proceeds were d i s t r i b u t e d p u r s u a n t t o ORS 6 5 6 . 5 9 1 ( 2 ) . The 
c l a i m a n t r e c e i v e d no p o r t i o n o f t h e d i s t r i b u t i o n . The c l a i m a n t s u b s e q u e n t l y 
p e t i t i o n e d t h e Board f o r a t h i r d p a r t y o r d e r p u r s u a n t t o ORS 656.593 t o r e d i s 
t r i b u t e t h e r e c o v e r y i n t h e t h i r d p a r t y a c t i o n . The c l a i m a n t contended t h a t t h e 
p a y i n g agency had in d u c e d him t o a s s i g n h i s c l a i m by f r a u d o r m i s r e p r e s e n t a t i o n . 
We c o n c l u d e d t h a t t h e assignment was f r a u d u l e n t l y o b t a i n e d and we o r d e r e d r e d i s 
t r i b u t i o n o f t h e proceeds. 

The C o u r t o f Appeals a f f i r m e d . I n t h e p r o c e s s , t h e c o u r t addressed t h e 
q u e s t i o n o f o u r j u r i s d i c t i o n . The c o u r t f i r s t c o ncluded t h a t t h e d i s p u t e 
i n v o l v e d " m a t t e r s c o n c e r n i n g a c l a i m under ORS 656.001 t o 656.794" because t h e 
w o r k e r ' s r i g h t t o r e c e i v e compensation was d i r e c t l y i n i s s u e . See ORS 
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65 6 . 7 0 4 ( 1 ) , ( 3 ) . The c o u r t n e x t concluded t h a t ORS 656.591 g i v e s t h e Board 
j u r i s d i c t i o n o v e r t h e p a r t i e s and t h e s u b j e c t m a t t e r o f an e l e c t i o n by a worker 
t o a s s i g n h i s t h i r d p a r t y c l a i m t o a p a y i n g agency. The c o u r t t h e n c o n c l u d e d 
t h a t o u r a u t h o r i t y t o o r d e r r e s c i s s i o n o f an e l e c t i o n f r a u d u l e n t l y o b t a i n e d 
f l o w s f r o m t h e e x e r c i s e o f t h a t j u r i s d i c t i o n , "because an e l e c t i o n t h a t was 
i n d u c e d by f r a u d i s , i n f a c t , no e l e c t i o n . " The c o u r t ' s r e a s o n i n g i n Cooper 
does n o t a p p l y here because c l a i m a n t does n o t seek r e s c i s s i o n o f h i s assignment 
e l e c t i o n . 

I n sum, p u r s u a n t t o our l i m i t e d j u r i s d i c t i o n , we may d e c i d e whether an 
e l e c t i o n by a worker t o a s s i g n h i s r i g h t s t o pursue a t h i r d p a r t y a c t i o n was 
f r a u d u l e n t l y o b t a i n e d where t h e r e l i e f sought f o r such conduct i s an o r d e r d i s 
t r i b u t i n g t h e proceeds o f t h e t h i r d p a r t y a c t i o n under ORS 656.593, as i f 
c l a i m a n t had e l e c t e d t o p r o s e c u t e t h e a c t i o n h i m s e l f , r a t h e r t h a n under ORS 
656.591. See EBI Companies v. Cooper, supra; Harvey v. Lou Surcamp L o g g i n g , 
s u p r a . Inasmuch as c l a i m a n t i s n o t c o n t e n d i n g t h a t he s h o u l d n o t be h e l d t o .his 
assignment and he does n o t seek a d i f f e r e n t d i s t r i b u t i o n o f t h e p r o c e e d s , we 
have no j u r i s d i c t i o n o f t h e m a t t e r . 

I T IS SO ORDERED. 

March 22, 1991 C i t e as 43 Van N a t t a 617 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MOLLIE E. BARROW, Claimant 

WCB Case No. 89-17353 
ORDER ON REVIEW 

P o z z i , e t a l . , Claimant A t t o r n e y s 
S a i f L e g a l Department, Defense A t t o r n e y 

Reviewed by Board Members Speer and Ho w e l l . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
P e t e r s o n ' s o r d e r t h a t : (1) s e t a s i d e i t s p a r t i a l d e n i a l o f c l a i m a n t ' s psycho
l o g i c a l c o n d i t i o n ; and (2) assessed p e n a l t i e s and r e l a t e d a t t o r n e y f e e s f o r 
c l a i m s p r o c e s s i n g and d i s c o v e r y v i o l a t i o n s . The i s s u e s on r e v i e w a r e compens
a b i l i t y and p e n a l t i e s and a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's "Conclusions o f Law" w i t h t h e f o l l o w i n g 
m o d i f i c a t i o n s . 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l Treatments 

SAIF argues t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n i s n o t compensable 
because a mas t e r s degree c o u n s e l o r made t h e diagnoses o f d e p r e s s i o n and a n x i e t y , 
r a t h e r t h a n a p s y c h i a t r i s t o r c l i n i c a l p s y c h o l o g i s t . We f i n d t h i s a n a l y s i s 
w i t h o u t m e r i t . C l a i m a n t a s s e r t s t h a t she has a s i g n i f i c a n t e m o t i o n a l sequela 
secondary t o her compensable knee i n j u r y . The r e c o r d as a whole s u b s t a n t i a t e s 
t h i s c l a i m . A masters l e v e l c o u n s e l o r , as w e l l as a t r e a t i n g m e d i c a l d o c t o r , 
r e l a t e c l a i m a n t ' s d e p r e s s i o n t o her i n a c t i v i t y f o l l o w i n g a d i s a b l i n g knee 
i n j u r y . T h i s i s adequate evidence f o r f i n d i n g t h e p s y c h o l o g i c a l c o n d i t i o n 
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compensable and we a c c o r d i n g l y a f f i r m t h e Referee. See Thomas v. L i b e r t y M u t u a l 
I n s u r a n c e , 73 Or App 128, 131 (1 9 8 5 ) . 

P e n a l t i e s f o r Claims V i o l a t i o n s 

The R e f e r e e assessed a p e n a l t y o f 25 p e r c e n t o f a l l u n p a i d m e d i c a l b i l l s 
f o r a l a t e ^ d e n i a l and a n o t h e r p e n a l t y o f 25 p e r c e n t o f u n p a i d m e d i c a l b i l l s f o r 
SAIF's f a i l u r e t o p r o c e s s a c l a i m f o r a s t a t i o n a r y b i k e and h e a l t h c l u b member
s h i p . We agree w i t h t h e Referee's c o n c l u s i o n t h a t t h e s e c l a i m s p r o c e s s i n g v i o 
l a t i o n s w a r r a n t e d assessment o f p e n a l t i e s . N e v e r t h e l e s s , a l t h o u g h c l a i m a n t i s 
e n t i t l e d t o a p e n a l t y f o r SAIF's f a i l u r e t o comply w i t h a number o f r e g u l a t i o n s 
and a d m i n i s t r a t i v e r u l e s , t h e r e i s no l e g a l a u t h o r i t y t o assess p e n a l t i e s 
t o t a l l i n g more t h a n 25 p e r c e n t o f t h e compensation t h e n due. Former ORS 
656 . 2 6 2 ( 1 0 ) ; see Kim L. Haraqan, 42 Van N a t t a 311, 313 ( 1 9 9 0 ) . 

We m o d i f y t h e Referee's o r d e r t o t h e e x t e n t t h a t he assessed t h r e e sepa
r a t e 25 p e r c e n t p e n a l t i e s . Rather, c l a i m a n t i s e n t i t l e d t o a s i n g l e 25 p e r c e n t 
p e n a l t y based on a l l compensation due a t t h e t i m e o f h e a r i n g . The compensation 
t h e n due s h o u l d be d e t e r m i n e d based on t h e un p a i d b i l l i n g s f o r m e d i c a l s e r v i c e s 
a s s o c i a t e d w i t h t h e d e n i a l s o f c l a i m s f o r t h e compensable p s y c h o l o g i c a l and 
r i g h t l e g c o n d i t i o n s . See ORS 656.262(10). 

A t t o r n e y Fees f o r Claims V i o l a t i o n s 

A l t h o u g h a 25 p e r c e n t p e n a l t y may n o t be assessed f o r each o f t h e c l a i m s 
p r o c e s s i n g v i o l a t i o n s , t h e r e i s a u t h o r i t y f o r awarding an a t t o r n e y f e e f o r each 
u n r e a s o n a b l e c l a i m s p r o c e s s i n g v i o l a t i o n r e g a r d l e s s o f whether any p e n a l t y may 
be assessed. See e.g., Haraqan, supra; M a r i a M a r t i n e z , 40 Van N a t t a 59, 61 
( 1 9 8 8 ) ; P a u l Jackson, 40 Van N a t t a 558, 561 (1 9 8 8 ) . Thus, we a f f i r m t h e Ref
ere e ' s a t t o r n e y f e e awards made i n a s s o c i a t i o n w i t h t h e assessment o f p e n a l t i e s 
f o r u n r e a s o n a b l e d e l a y s i n a c c e p t i n g o r denyi n g c l a i m s . See E l l i s v. Mc C a l l 
I n s u l a t i o n , 308 Or 74 ( 1 9 8 9 ) . 

D i s c o v e r y V i o l a t i o n s 

The R e f e r e e a l s o c o n c l u d e d t h a t a p e n a l t y was w a r r a n t e d f o r SAIF's l a t e 
d i s c o v e r y and complete f a i l u r e t o p r o v i d e d i s c o v e r y f o r two m e d i c a l documents. 
We agree t h a t SAIF v i o l a t e d former OAR 438-07-015(2). However, t h e r e was no 
showing h e r e t h a t SAIF's d i s c o v e r y v i o l a t i o n s u n r e a s o n a b l y d e l a y e d a c c eptance 
o f t h e c l a i m o r r e s u l t e d i n a d e l a y o r r e f u s a l t o pay compensation. See ORS 
656 . 2 6 2 ( 1 0 ) . A c c o r d i n g l y , t h e d i s c o v e r y v i o l a t i o n s do n o t w a r r a n t assessment 
o f a p e n a l t y . See E l l i s v. McCall I n s u l a t i o n , s u p r a ; Buck E. Johnson. 43 Van 
N a t t a 423 ( 1 9 9 1 ) . 

The R e f e r e e a l s o assessed an a t t o r n e y f e e o f $100 due t o SAIF's f a i l u r e 
t o p r o v i d e t i m e l y d i s c o v e r y . We d i s a g r e e . Pursuant t o ORS 6 5 6 . 3 8 2 ( 1 ) , an 
a t t o r n e y f e e i s a l l o w e d i f an i n s u r e r "unreasonably r e s i s t s t h e payment o f com
p e n s a t i o n . " Absent a showing t h a t SAIF's " i n a c t i o n a f f e c t e d some o b l i g a t i o n t o 
pay compensation due i n t h e p a s t , p r e s e n t o r f u t u r e , i t cannot be s a i d t h a t 
t h e r e was any r e s i s t a n c e t o such payment." Buck E. Johnson, s u p r a . 

A t t o r n e y Fees on Board Review 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and 
a p p l y i n g them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s coun
s e l ' s s e r v i c e s on r e v i e w c o n c e r n i n g t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s p s y c h o l o g 
i c a l c o n d i t i o n i s $750, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we 
have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e devoted t o t h e i s s u e (as r e p r e s e n t e d by 
c l a i m a n t ' s r e s p o n d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f 
t h e i n t e r e s t i n v o l v e d . 



M o l l i e E. Barrow, 43 Van N a t t a 617 (1991) 

ORDER 

619 

The Referee's o r d e r d a t e d January 19, 1990 i s m o d i f i e d i n p a r t , r e v e r s e d 
i n p a r t and a f f i r m e d i n p a r t . For l a t e d e n i a l s o f u n p a i d m e d i c a l b i l l s and f o r 
f a i l u r e t o pr o c e s s c l a i m s f o r a s t a t i o n a r y b i k e and h e a l t h c l u b membership, t h e 
SAIF C o r p o r a t i o n s h a l l pay c l a i m a n t one 25 p e r c e n t p e n a l t y based on a l l compen
s a t i o n due a t t h e t i m e o f h e a r i n g . The compensation t h e n due s h a l l be d e t e r 
mined based on t h e u n p a i d b i l l i n g s f o r m e d i c a l s e r v i c e s a s s o c i a t e d w i t h t h e 
d e n i a l s o f c l a i m s f o r t h e p s y c h o l o g i c a l and r i g h t l e g c o n d i t i o n s . The a t t o r n e y 
f e e f o r SAIF's d i s c o v e r y v i o l a t i o n s i s r e v e r s e d . The remainder o f t h e Ref
e r e e ' s o r d e r i s a f f i r m e d . For s e r v i c e s on Board r e v i e w c o n c e r n i n g t h e compens
a b i l i t y o f c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , c l a i m a n t ' s a t t o r n e y i s awarded 
an assessed f e e o f $750 t o be p a i d by SAIF. 

March 22, 1991 C i t e as 43 Van N a t t a 619 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MARY E. BIGLER, Claimant 
WCB Case No. TP-90064 

THIRD PARTY ORDER OF DISMISSAL 
B u r t , e t a l . , Claimant A t t o r n e y s 

M i c h a e l O. W h i t t y ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, p e t i t i o n s t h e Board t o r e s o l v e a 
d i s p u t e c o n c e r n i n g SAIF's e n t i t l e m e n t t o a share o f any r e c o v e r y stemming from 
c l a i m a n t ' s June 26, 1988 motor v e h i c l e a c c i d e n t . C ontending t h a t t h e a c c i d e n t 
r e s u l t e d i n t h e r e o p e n i n g o f c l a i m a n t ' s January 1988 back i n j u r y c l a i m , SAIF 
seeks a Board o r d e r g r a n t i n g i t a share o f any e v e n t u a l r e c o v e r y f r o m t h e June 
1988 motor v e h i c l e a c c i d e n t . We d i s m i s s t h e p e t i t i o n as p r e m a t u r e . 

FINDINGS OF FACT 

I n J a nuary 1988 c l a i m a n t s u s t a i n e d a compensable back i n j u r y w h i l e w o r k i n g 
as a r e g i s t e r e d n u r s e . She c o n t i n u e d t o work, b u t was p l a c e d under a 35 pound 
l i f t i n g r e s t r i c t i o n . For t h e f i r s t week a f t e r her i n j u r y , c l a i m a n t r e c e i v e d 
c h i r o p r a c t i c t r e a t m e n t on a d a i l y b a s i s . W i t h i n a month, she had reduced her 
t r e a t m e n t s t o one per week. 

I n March 1988 SAIF accepted t h e c l a i m as n o n d i s a b l i n g . SAIF i d e n t i f i e d 
t h e a c c e p t e d c o n d i t i o n s as " d i s o r d e r o f s a c r o i l i a c j o i n t ; s p r a i n l e f t h i p . " 

I n June 1988 c l a i m a n t was i n v o l v e d i n an o f f - t h e - j o b motor v e h i c l e a c c i 
d e n t w i t h a n o t h e r v e h i c l e . She s u f f e r e d i n j u r i e s t o s e v e r a l areas o f her body, 
i n c l u d i n g h er low back. T h e r e a f t e r , c l a i m a n t was t a k e n o f f work and began r e 
c e i v i n g c h i r o p r a c t i c t r e a t m e n t s more f r e q u e n t l y . 

I n August 1988 c l a i m a n t r e t u r n e d t o her n u r s i n g d u t i e s on a p a r t - t i m e , 
m o d i f i e d b a s i s . However, by October 1988, she was t a k e n o f f work because o f her 
i n a b i l i t y t o f u l l y resume her d u t i e s . 

As a r e s u l t o f t h e June 1988 motor v e h i c l e a c c i d e n t , c l a i m a n t f i l e d an 
a g g r a v a t i o n c l a i m w i t h SAIF f o r her worsened back c o n d i t i o n . I n a d d i t i o n , she 
r e t a i n e d c o u n s e l t o seek damages from t h e o p e r a t o r o f t h e motor v e h i c l e i n v o l v e d 
i n t h e June 1988 a c c i d e n t . A cause o f a c t i o n has been f i l e d . 

SAIF d e n i e d c l a i m a n t ' s a g g r a v a t i o n c l a i m . I n September 1989 a Referee s e t 
a s i d e t h e d e n i a l and remanded t h e a g g r a v a t i o n c l a i m t o SAIF f o r p r o c e s s i n g . I n 
so d o i n g , t h e Referee found t h a t : 
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" . . . a l t h o u g h c l a i m a n t was d o i n g f a i r l y w e l l r e 
g a r d i n g h er low back p r i o r t o t h e June 1988 motor 
v e h i c l e a c c i d e n t , she had n o t f u l l y r e c o v e r e d f r o m 
h e r J anuary 1988 i n j u r y and a l t h o u g h t h e June 1988 
motor v e h i c l e a c c i d e n t was t h e cause o f her worsen
i n g a t t h a t t i m e , t h e January 1988 work i n j u r y was 
a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s wors
ened c o n d i t i o n r e g a r d i n g her low back subsequent t o 
t h e June 1988 motor v e h i c l e a c c i d e n t . " 

A March 22, 1990 D e t e r m i n a t i o n Order c l o s e d t h e c l a i m . C l a i m a n t was 
awarded: (1) t e m p o r a r y p a r t i a l d i s a b i l i t y b e n e f i t s between January 1988 and t h e 
June 1988 motor v e h i c l e a c c i d e n t ; (2) temporary t o t a l d i s a b i l i t y b e n e f i t s com
mencing a f t e r t h e a c c i d e n t and c o n t i n u i n g u n t i l h er August 1988 r e t u r n t o work; 
(3) two months o f t e m p o r a r y p a r t i a l d i s a b i l i t y d u r i n g her a t t e m p t e d r e t u r n t o 
work; and (4) a p p r o x i m a t e l y 15 1/2 months o f temporary t o t a l d i s a b i l i t y b e n e f i t s 
f o l l o w i n g h er u n s u c c e s s f u l r e t u r n t o work and her February 1990 m e d i c a l l y s t a 
t i o n a r y d a t e . C l a i m a n t was a l s o awarded 31 p e r c e n t unscheduled permanent 
d i s a b i l i t y . 

On March 23, 1990, SAIF s u b m i t t e d a t h i r d p a r t y e l e c t i o n f o r m t o c l a i m 
a n t ' s c o u n s e l . C l a i m a n t was r e q u e s t e d t o i n d i c a t e whether she i n t e n d e d t o p r o 
ceed a g a i n s t t h e d r i v e r o f t h e o t h e r motor v e h i c l e i n v o l v e d i n t h e June 1988 
a c c i d e n t on her own b e h a l f o r whether she wished t o a s s i g n h er cause o f a c t i o n 
t o SAIF. 

On March 28, 1990, c l a i m a n t ' s c o u n s e l responded t o SAIF's r e q u e s t f o r an 
e l e c t i o n . A f t e r r e v i e w i n g t h e Referee's September 1989 o r d e r , c l a i m a n t ' s coun
s e l s t a t e d t h a t t h e June 1988 motor v e h i c l e a c c i d e n t was a s e p a r a t e and d i s t i n c t 
i n j u r y t h a t was u n r e l a t e d t o t h e compensable i n j u r y . Under such c i r c u m s t a n c e s , 
i t was c l a i m a n t ' s p o s i t i o n t h a t t h e r e was no need t o complete t h e t h i r d p a r t y 
e l e c t i o n f o r m . 

No r e c o v e r y by means o f s e t t l e m e n t o r judgment has been o b t a i n e d a g a i n s t 
t h e a l l e g e d t h i r d p a r t y . Moreover, no compromise between c l a i m a n t and t h e 
a l l e g e d t h i r d p a r t y has been a c h i e v e d . 

CONCLUSIONS OF LAW 

Pur s u a n t t o ORS 656.587, t h e Board i s a u t h o r i z e d t o r e s o l v e d i s p u t e s con
c e r n i n g t h e a p p r o v a l o f any compromise o f a t h i r d p a r t y a c t i o n . I n e x e r c i s i n g 
t h i s a u t h o r i t y , we employ our independent judgment t o d e t e r m i n e whether t h e com
pro m i s e i s r e a s o n a b l e . Natasha D. L e n h a r t , 38 Van N a t t a 1496 ( 1 9 8 6 ) . 

G e n e r a l l y , we w i l l approve s e t t l e m e n t s n e g o t i a t e d between a c l a i m a n t / 
p l a i n t i f f and a t h i r d p a r t y d e f e n d a n t , u n l e s s t h e s e t t l e m e n t appears t o be 
g r o s s l y u n r e a s o n a b l e . Dorotha M. C l a r k e . 40 Van N a t t a 1125 ( 1 9 8 8 ) , K a t h r y n I . 
Loonev, 39 Van N a t t a 1400 (19 8 7 ) . However, where a c l a i m a n t has n o t a c c e p t e d 
t h e s e t t l e m e n t o f f e r , no t h i r d p a r t y compromise e x i s t s f o r us t o c o n s i d e r . 
D e l o r e s M. Shute, 41 Van N a t t a 1028 (19 8 9 ) . 

Here, n o t o n l y has c l a i m a n t n o t accepted a s e t t l e m e n t o f f e r , t h e r e i s no 
i n d i c a t i o n t h a t such an o f f e r has even been made. Inasmuch as t h e r e c o r d does 
n o t e s t a b l i s h t h a t a compromise between t h e worker and t h e p u r p o r t e d t h i r d p a r t y 
c u r r e n t l y e x i s t s , we a r e w i t h o u t a u t h o r i t y t o proceed under ORS 656.587. Shute, 
s u p r a . 

F u r t h e r m o r e , p u r s u a n t t o ORS 656.593(3), we a r e a u t h o r i z e d t o r e s o l v e any 
c o n f l i c t c o n c e r n i n g t h e " j u s t and p r o p e r d i s t r i b u t i o n " o f t h e r e m a i n i n g proceeds 
fr o m a t h i r d p a r t y s e t t l e m e n t . E s t a t e o f Troy Vance v. W i l l i a m s , 84 Or App 616, 
619-20 ( 1 9 8 7 ) . Y e t, where no t h i r d p a r t y s e t t l e m e n t has been re a c h e d , t h e r e a r e 
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no proceeds f r o m w h i c h we can det e r m i n e a " j u s t and p r o p e r " d i s t r i b u t i o n . See 
ORS 6 5 6 . 5 9 3 ( 3 ) ; Shute, supra. Thus, i n t h e absence o f a s e t t l e m e n t , any p e t i 
t i o n f o r r e s o l u t i o n o f such a " d i s p u t e " i s c o n s i d e r e d t o be a r e q u e s t f o r an 
a d v i s o r y o p i n i o n w h i c h we a r e n o t empowered t o i s s u e . Shute, s u p r a . 

F i n a l l y , t h e r e i s l i k e w i s e no evidence t h a t a judgment has been r e c o v e r e d . 
W i t h o u t such a r e c o v e r y , we a l s o l a c k t h e a u t h o r i t y t o r e s o l v e any c o n f l i c t as 
t o t h e amount o f t h e r e m a i n i n g balance which may be r e t a i n e d by t h e p u r p o r t e d 
p a y i n g agency under ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

SAIF argues t h a t , s h o u l d we d e c l i n e t o c o n s i d e r t h e p a r t i e s ' p r e s e n t d i s 
p u t e , i t w i l l be e i t h e r r e q u i r e d t o a t t e m p t t o u n r a v e l a v o i d s e t t l e m e n t o r t o 
p r e v e n t c l a i m a n t f r o m c o l l e c t i n g upon a judgment w i t h o u t s h a r i n g a p o r t i o n w i t h 
SAIF. We do n o t agree t h a t SAIF's a l t e r n a t i v e s a r e as d i r e as i t d e s c r i b e s . 
Inasmuch as i t i s aware t h a t c l a i m a n t has i n s t i t u t e d a cause o f a c t i o n a g a i n s t 
t h e p u r p o r t e d t h i r d p a r t y , SAIF would be under no p r o h i b i t i o n f r o m n o t i f y i n g 
t h a t p a r t y and i t s i n s u r e d o f t h e e x i s t e n c e o f i t s c l a i m . S i m i l a r l y , c o n s i d e r 
i n g c l a i m a n t ' s r e f u s a l t o acknowledge i t s c l a i m as a p a y i n g agency, SAIF c o u l d 
a l s o c o n s i d e r p r o v i d i n g t h e n o t i c e o f i t s p u r p o r t e d l i e n t o t h e c l e r k o f t h e 
c o u r t p u r s u a n t t o ORS 656.593(1). Such n o t i c e would p r o v i d e t h e c l e r k o f t h e 
c o u r t w i t h knowledge o f SAIF's a l l e g e d l i e n w i t h o u t making t h e n o t i c e a p a r t o f 
t h e , c o u r t r e c o r d . These measures would n o t o n l y m i n i m i z e t h e l i k e l i h o o d o f a 
" r e t r o a c t i v e " d i s p u t e as SAIF f e a r s , b u t would g r e a t l y enhance t h e o p p o r t u n i t y 
t o p r e s e n t a r i p e d i s p u t e f o r t i m e l y r e s o l u t i o n s h o u l d t h e need f o r Board i n t e r 
v e n t i o n s u b s e q u e n t l y a r i s e . 

I n c o n c l u s i o n , a d i s p u t e between c l a i m a n t and SAIF c u r r e n t l y e x i s t s . Yet, 
f o r t h e reasons d i s c u s s e d above, t h i s i s n o t a d i s p u t e w h i c h we a r e a u t h o r i z e d 
t o r e s o l v e . A c c o r d i n g l y , SAIF's p e t i t i o n f o r t h i r d p a r t y r e l i e f i s d i s m i s s e d . 

I T IS SO ORDERED. 

March 22, 1991 C i t e as 43 Van N a t t a 621 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CYNTHIA J . MELVIN, Claimant 

WCB Case No. 89-20436 
ORDER ON REVIEW 

Coons & Cole, Claimant A t t o r n e y s 
Nelson, e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The i n s u r e r r e q u e s t s r e v i e w o f Referee Brown's o r d e r t h a t s e t a s i d e i t s 
d e n i a l o f c o m p e n s a b i l i t y o f a c e r v i c o - d o r s a l s t r a i n . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

C l a i m a n t had a neck s t r a i n ( w h i p l a s h ) as a r e s u l t o f an a u t o m o b i l e a c c i 
d e n t i n 1979, and a co n c u s s i o n i n 1987. 

Cl a i m a n t f i r s t worked f o r t h e employer from 1981 t o 1984, and a g a i n from 
March 1989 u n t i l September 14, 1989. 

C l a i m a n t ' s r e g u l a r j o b was t o check i n d i r t y l a u n d r y and check o u t c l e a n . 
On September 14, 1989, she was t r a n s f e r r e d t o a d i f f e r e n t j o b f o l d i n g and check
i n g c l e a n l a u n d r y f o r h o l e s . That morning she was t r a i n e d by T e r r i M i l l e r , a 
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co-worker, on how t o f i l l b a s k e t s , and how t o f o l d arid check f o r h o l e s . A f t e r 
she had done a number o f garments she was t o l d by T r i s h Boone ( t h e owner's w i f e ) 
t h a t she had done them wrong and t o h o l d them up h i g h t o l o o k f o r h o l e s . 
C l a i m a n t d i d so. She f o l d e d s e v e r a l hundred garments. When she f i n i s h e d she 
was t o l d t h a t she had done them wrong and t o do them o v e r . A t 12:45 p. m. 
c l a i m a n t w a l k e d o f f t h e j o b . 

When c l a i m a n t came i n t o p i c k up her check on September 19, 1989 she 
f i l l e d o u t an 801 f o r m f o r an i n j u r y t o her l e f t neck and upper back (Ex. 2 ) . 
She r e p o r t e d on t h e 801 fo r m t h a t her i n j u r y o c c u r r e d when she "was t o l d t o 
check c o v e r a l l s f o r h o l e s , h o l d i n g garment up i n a i r w i t h r i g h t hand, push pock
e t s back w i t h l e f t hand w h i l e i n a i r . I d i d t h i s from 9 a. m. t i l l 1 p. m. I 
f i n i s h e d 360 c o v e r a l l s . When I was done I was t o l d t o do them o v e r a g a i n as I 
was t o l d n o t t o be n i t p i c k y . " (Ex. 2 ) . 

On September 20, 1989, Dr. Schroeder, c h i r o p r a c t o r , d i a g n o s e d c l a i m a n t 
w i t h a c e r v i c o - d o r s a l s t r a i n on an 827 form (Ex. 3 ) , w h i c h Dr. Schroeder c o r 
r e c t e d t o i n c l u d e a l u m b o s a c r a l s t r a i n as w e l l (Ex. 6-1). Dr. Schroeder made no 
f i n d i n g s c o n n e c t i n g her d i a g n o s i s o f c l a i m a n t ' s c u r r e n t back c o n d i t i o n w i t h 
e i t h e r o f c l a i m a n t ' s p r e v i o u s i n j u r i e s . 

On September 22, t h e employer had two employees, T e r r i M i l l e r and M a r c i e 
Spencer, w r i t e n o t a r i z e d s t a t e m e n t s r e g a r d i n g t h e c o r r e c t way t o f o l d c o v e r a l l s , 
w h i c h was n o t t o h o l d them up i n t h e a i r . On t h e same d a t e t h e i n s u r e r d e n i e d 
c l a i m a n t ' s c l a i m on t h e 801 form. 

On September 29, 1989, t h e i n s u r e r f o r m a l l y d e n i e d c l a i m a n t ' s c l a i m f o r 
c e r v i c o - d o r s a l s t r a i n on t h e b a s i s t h a t i t d i d n o t a r i s e o u t o f and i n t h e 
cou r s e and scope o f her employment a t t h e employer. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t s u f f e r e d a c e r v i c o - d o r s a l s t r a i n and a l u m b o s a c r a l s t r a i n i n t h e 
cou r s e o f her employment on September 14, 1989. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h e o p i n i o n and c o n c l u s i o n s o f t h e Ref e r e e , i n c l u d i n g s e c t i o n s 
(3) and (4) o f h i s "FINDINGS" on c r e d i b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t $350 i s a re a s o n a b l e f e e f o r s e r v i c e s on r e v i e w 
r e n d e r e d by c l a i m a n t ' s c o u n s e l s , t o be p a i d by t h e i n s u r e r . I n r e a c h i n g t h i s 
c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case as 
r e p r e s e n t e d by c l a i m a n t ' s respondent's b r i e f and t h e i r s t a t e m e n t o f s e r v i c e s , 
t h e average c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 
The manner i n w h i c h t h i s f e e s h a l l be a p p o r t i o n e d i s a m a t t e r t o be d e c i d e d by 
c l a i m a n t ' s c o - c o u n s e l s , n o t t h i s forum. See Fred L. S n i d e r , 43 Van N a t t a 577 
( 1 9 9 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 8, 1990 i s a f f i r m e d . For s e r v i c e s on 
r e v i e w , c l a i m a n t ' s c o u n s e l s a r e awarded $350, p a y a b l e by t h e i n s u r e r . 



March 22, 1991 ; C i t e as 43 Van N a t t a 623 (1991) 623 

I n t h e M a t t e r o f t h e Compensation o f 
BRIAN S. MODE, Claimant 
WCB Case No. 89-24394 

ORDER ON REVIEW 
Svodoba & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 

Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f th o s e p o r t i o n s o f Referee Gruber's o r d e r 
w h i c h : (1) a f f i r m e d a D e t e r m i n a t i o n Order awarding 5 p e r c e n t (7.5 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t 
f o r e a r m / w r i s t and 5 p e r c e n t (7.5 degrees) scheduled permanent d i s a b i l i t y f o r 
l o s s o f use o r f u n c t i o n o f t h e l e f t f o r e a r m / w r i s t ; and (2) d e c l i n e d t o a d j u s t 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y compensation r a t e . On r e v i e w , t h e i s s u e s 
ar e e x t e n t o f schedul e d permanent d i s a b i l i t y and r a t e o f t e m p o r a r y t o t a l d i s 
a b i l i t y compensation. We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " I n a d d i t i o n , we sup
plement w i t h t h e f o l l o w i n g f i n d i n g s . 

C l a i m a n t began w o r k i n g f o r t h e i n s u r e d as a c o r e l a y e r i n F e b r u a r y 1988. 
He was sc h e d u l e d t o work from 11 p.m. t o 7 a.m., Monday t h r o u g h F r i d a y . C l a i m a n t 
was p a i d by t h e p i e c e , based on t h e square f o o t a g e o f plywood produced. 

C l a i m a n t ' s employment agreement d i d n o t c o n t e m p l a t e t h a t he would be p a i d 
f o r t i m e t h a t he d i d n o t work such as h o l i d a y s o r any t i m e t h a t t h e p l a n t was 
s h u t down f o r r e p a i r s . 

Dr. Macha, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , has recommended t h a t c l a i m a n t 
n o t r e t u r n t o r e p e t i t i v e manual l a b o r . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has s u s t a i n e d a 5 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s r i g h t 
f o r e a r m / w r i s t as a r e s u l t o f h i s compensable c o n d i t i o n . C l a i m a n t has s u s t a i n e d 
a 5 p e r c e n t l o s s o f use o r f u n c t i o n o f h i s l e f t f o r e a r m / w r i s t as a r e s u l t o f h i s 
compensable c o n d i t i o n . 

C l a i m a n t was r e g u l a r l y employed by t h e employer. C l a i m a n t ' s r e n u m e r a t i o n 
was n o t based s o l e l y upon a d a i l y o r weekly wage b u t upon p r o d u c t i o n . 

There were no extended gaps i n employment d u r i n g t h e l a s t 26 weeks t h a t 
c l a i m a n t worked f o r t h e insured.' 

CONCLUSIONS OF LAW AND OPINION 

E x t e n t o f Scheduled Permanent D i s a b i l i t y 

The R e f e r e e a f f i r m e d t h e D e t e r m i n a t i o n Order a w a r d i n g c l a i m a n t 5 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n f o r each f o r e a r m / 
w r i s t . C l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on September 2 1 , 1989, 
and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on November 9, 1989. A l t h o u g h 
t h e R e f e r e e d i d n o t s p e c i f y which s t a n d a r d s he a p p l i e d , he a p p a r e n t l y a p p l i e d 
t h e s t a n d a r d s i n e f f e c t January 1, 1989, former OAR 436-35-001 e t seq. These 
ar e t h e r u l e s w h i c h we a p p l y as w e l l . Former ORS 656.283(7) and 6 5 6 . 2 9 5 ( 5 ) ; 
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OAR 438-10-010. Former OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f 
s c h e d u l e d permanent d i s a b i l i t y . Former 436-35-010(1). 

I n a d d i t i o n t o t h e award o f 5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f each 
f o r e a r m / w r i s t , c l a i m a n t contends t h a t he i s e n t i t l e d t o a d d i t i o n a l awards f o r 
p a i n , l o s s o f s e n s a t i o n , decreased g r i p s t r e n g t h , and c a r p a l bone r e s e c t i o n s . 

P a i n 

C l a i m a n t a s s e r t s t h a t he has s u f f e r e d t h e t o t a l l o s s o f use o f t h e f o u r t h 
and f i f t h f i n g e r s o f b o t h hands due t o p a i n . However, p a i n i s c o n s i d e r e d i n t h e 
r u l e s " t o t h e e x t e n t i t r e s u l t s i n measurable imp a i r m e n t . I f t h e r e i s no mea
s u r a b l e i m p a i r m e n t , no award o f scheduled permanent p a r t i a l d i s a b i l i t y i s 
a l l o w e d . " Former OAR 4 3 6 - 3 5 - 0 1 0 ( 2 ) ( b ) . T h e r e f o r e , we award no s e p a r a t e v a l u e 
f o r p a i n a l o n e . 

Loss o f S e n s a t i o n 

We adopt t h e Referee's d i s c u s s i o n on t h i s v a l u e . 

Decreased G r i p S t r e n g t h 

We adopt t h e Referee's d i s c u s s i o n on t h i s v a l u e w i t h t h e f o l l o w i n g com
ment. A v a l u e i s a s s i g n e d f o r decreased g r i p s t r e n g t h due t o n e r v e damage o r 
a t r o p h y . Former OAR 436-35-110(3)(a) and former OAR 4 3 6 - 3 5 - 1 1 0 ( 3 ) ( d ) . C l a i m a n t 
has n e i t h e r documented nerve damage nor a t r o p h y . 

C a r p a l Bone R e s e c t i o n 

F i n a l l y , c l a i m a n t argues t h a t he s h o u l d be awarded 5 p e r c e n t s c h e d u l e d 
d i s a b i l i t y f o r each c a r p a l bone r e s e c t i o n under forme r OAR 4 3 6 - 3 5 - 1 1 0 ( 4 ) ( f ) . 
The employer n o t e s t h a t c l a i m a n t underwent b i l a t e r a l c a r p a l t u n n e l r e l e a s e s 
r a t h e r t h a n c a r p a l bone r e s e c t i o n s . The employer i s c o r r e c t ; t h e r e i s no e v i 
dence t h a t c a r p a l bone r e s e c t i o n s were performed. The s t a n d a r d s p r o v i d e no 
v a l u e f o r c a r p a l t u n n e l r e l e a s e s . Thus, no v a l u e can be awarded f o r c l a i m a n t ' s 
s u r g e r i e s . C a r o l A. Ray, 42 Van N a t t a 1008, 1010 ( 1 9 9 0 ) . 

A c c o r d i n g l y , c l a i m a n t ' s o n l y r a t e a b l e impairment under t h e s t a n d a r d s i s 
5 p e r c e n t f o r l o s s o f r e p e t i t i v e use o f t h e r i g h t f o r e a r m / w r i s t and 5 p e r c e n t 
f o r l o s s o f r e p e t i t i v e use o f t h e l e f t f o r e a r m / w r i s t . Former OAR 4 3 6 - 3 5 - 1 1 0 ( 7 ) . 
C o n s e q u e n t l y , c l a i m a n t ' s t o t a l scheduled d i s a b i l i t y award i s 5 p e r c e n t f o r l o s s 
o f use o r f u n c t i o n o f t h e r i g h t f o r e a r m / w r i s t and 5 p e r c e n t f o r l o s s o f use o r 
f u n c t i o n o f t h e l e f t f o r e a r m / w r i s t . 

Rate o f Temporary T o t a l D i s a b i l i t y Compensation 

We a f f i r m and adopt t h e Referee's r e a s o n i n g and c o n c l u s i o n on t h i s i s s u e 
w i t h t h e f o l l o w i n g comment. "Extended gaps" i n employment a r e t h o s e w h i c h a l t e r 
t h e employment r e l a t i o n s h i p between t h e worker and t h e employer. C r a i g E. Hobbs, 
39 Van N a t t a 90 ( 1 9 8 7 ) . Here, t h e b r i e f gaps i n c l a i m a n t ' s employment caused 
by h o l i d a y s and equipment breakdowns d i d n o t cause a change i n t h e work r e l a 
t i o n s h i p between t h e employer and c l a i m a n t . T h e r e f o r e , t h e R eferee p r o p e r l y 
c a l c u l a t e d c l a i m a n t ' s r a t e o f t emporary t o t a l d i s a b i l i t y based on h i s average 
w e e k l y e a r n i n g s d u r i n g t h e l a s t 26 weeks o f h i s employment. Former OAR 436-60-
0 2 0 ( 7 ) ( b ) ; f o r m e r OAR 4 3 6 - 6 0 - 0 2 0 ( 7 ) ( a ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 22, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JAMES E. PEACOCK, Claimant 

WCB Case No. 88-02788 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Nancy Marque ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m , and C r i d e r . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee Mirassou's o r d e r t h a t s e t 
a s i d e a D i r e c t o r ' s Review and Order, d a t e d November 19, 1987, w h i c h f o u n d 
c l a i m a n t i n e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . On r e v i e w , t h e i s s u e i s e l i g i 
b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

Review o f a D i r e c t o r ' s o r d e r i s l i m i t e d under ORS 656.283(2) and may be 
m o d i f i e d o n l y i f i t : (a) v i o l a t e s a s t a t u t e o r r u l e ; (b) exceeds t h e s t a t u t o r y 
a u t h o r i t y o f t h e agency; ( c ) was made upon u n l a w f u l p r o c e d u r e ; o r (d) was c h a r 
a c t e r i z e d by abuse o f d i s c r e t i o n o r c l e a r l y u n w a r r a n t e d e x e r c i s e o f d i s c r e t i o n . 

Here, t h e D i r e c t o r d e c l i n e d t o a u t h o r i z e v o c a t i o n a l s e r v i c e s f o r c l a i m a n t 
because he r e s i d e s o u t s i d e t h e s t a t e o f Oregon and was n o t a v a i l a b l e f o r s e r 
v i c e s i n Oregon. The D i r e c t o r r e l i e d on former OAR 436-120-040(3), e f f e c t i v e 
when c l a i m a n t r e q u e s t e d s e r v i c e s i n August 1987. T h i s r u l e g i v e s t h e D i r e c t o r 
d i s c r e t i o n t o a u t h o r i z e v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s o u t s i d e Oregon i f t h e 
i n s u r e r f i n d s them more e f f e c t i v e i n t h e p a r t i c u l a r c i r c u m s t a n c e s . The D i r e c 
t o r ' s d e c i s i o n was an e x e r c i s e o f h i s d i s c r e t i o n a r y a u t h o r i t y under t h a t r u l e . 

The R e f e r e e found t h a t t h e D i r e c t o r ' s d e c i s i o n was a v i o l a t i o n o f ORS 
6 5 6 . 2 8 3 ( 2 ) ( d ) i n t h a t i t was an abuse o f d i s c r e t i o n and a c l e a r l y u n w a r r a n t e d 
e x e r c i s e o f d i s c r e t i o n . I n r e a c h i n g t h a t d e c i s i o n , t h e R e f e r e e , l i k e t h e 
D i r e c t o r , a p p l i e d t h e law i n e f f e c t a t t h e t i m e s e r v i c e s were r e q u e s t e d . 

SAIF argues t h a t t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n r e f u s i n g t o 
a u t h o r i z e s e r v i c e s . SAIF f u r t h e r argues t h a t t h e Referee i m p r o p e r l y s u b s t i t u t e d 
h e r o p i n i o n f o r t h a t o f t h e D i r e c t o r . 

C l a i m a n t agrees w i t h t h e Referee's u l t i m a t e r u l i n g t h a t t h e D i r e c t o r 
abused h i s d i s c r e t i o n , b u t contends t h a t t h e Referee e r r e d i n a p p l y i n g t h e law 
i n e f f e c t when t h e s e r v i c e s were r e q u e s t e d . Claimant argues t h a t h i s e l i g i b i l 
i t y f o r v o c a t i o n a l s e r v i c e s s h o u l d be de t e r m i n e d under f o r m e r ORS 65 6 . 7 2 8 ( 3 ) , 
t h e law i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s 1977 i n j u r y , and t h a t he i s e n t i t l e d 
t o s e r v i c e s under t h a t law. A l t e r n a t i v e l y , c l a i m a n t argues t h a t t h e D i r e c t o r ' s 
d e c i s i o n was beyond t h e s t a t u t o r y a u t h o r i t y o f t h e agency. 

We b e g i n by a d d r e s s i n g c l a i m a n t ' s arguments. Assuming t h e law a t i n j u r y 
were a p p l i c a b l e , c l a i m a n t has n o t proven t h a t he i s e n t i t l e d t o s e r v i c e s under 
f o r m e r ORS 656.728 ( 3 ) . That p r o v i s i o n p r o v i d e d i n p e r t i n e n t p a r t : 

" ( 3 ) The board s h a l l by r u l e p r o v i d e f o r r e i m b u r s e 
ment . . . from t h e R e h a b i l i t a t i o n Reserve any sums 
p a i d as temporary d i s a b i l i t y compensation a f t e r t h e 
d a t e t h e workman i s de t e r m i n e d t o be m e d i c a l l y 
s t a t i o n a r y u n t i l a program o f r e h a b i l i t a t i o n has 
been t e r m i n a t e d as p r o v i d e d by ORS 656.268." 

C l a i m a n t r e l i e s on t h e f a c t t h a t t h e c o u r t i n Argonaut I n s . Co. v. Workers' 
Compensation Dept., 89 Or App 591 (198 8 ) , d e t e r m i n e d whether reimbursement f o r 
compensation p a i d d u r i n g an o u t - o f - s t a t e program was a p p r o p r i a t e under f o r m e r 
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ORS 6 5 6 . 7 2 8 ( 3 ) . C l a i m a n t ' s r e l i a n c e on former ORS 656.728(3) and t h e A r g onaut 
d e c i s i o n i s m i s p l a c e d . The r u l e and t h e d e c i s i o n are addressed s o l e l y t o r e i m 
bursement o f t e m p o r a r y d i s a b i l i t y compensation; n e i t h e r i s r e l e v a n t i n d e t e r m i n 
i n g c l a i m a n t ' s e n t i t l e m e n t t o o u t - o f - s t a t e s e r v i c e s i n t h e f i r s t i n s t a n c e . 

Moreover, even i f c l a i m a n t would have been e n t i t l e d t o s e r v i c e s under f o r 
mer ORS 6 5 6 . 7 2 8 ( 3 ) , t h a t law i s n o t a p p l i c a b l e h e r e ; r a t h e r , t h e law a t t h e t i m e 
s e r v i c e s were r e q u e s t e d c o n t r o l s t h e p r e s e n t case. We r e c e n t l y t o o k a c o n t r a r y 
p o s i t i o n i n Warren C. Rock, 41 Van N a t t a 2176 ( 1 9 8 9 ) , c o n c l u d i n g t h a t t h e law a t 
t h e t i m e o f i n j u r y c o n t r o l s . However, a f t e r r e c o n s i d e r i n g t h i s i s s u e , we con
c l u d e t h a t t h e p r e s e n t case i s c o n t r o l l e d by t h e law a t t h e t i m e s e r v i c e s were 
r e q u e s t e d . 

P u r s u a n t t o ORS 656.202(2), payment o f b e n e f i t s s h a l l be c o n t i n u e d as 
a u t h o r i z e d by t h e law i n f o r c e a t t h e t i m e o f i n j u r y , e x c e p t as o t h e r w i s e p r o 
v i d e d by law. However, i n 1985 t h e l e g i s l a t u r e amended ORS 656.202 t o e x p r e s s l y 
e x c e p t v o c a t i o n a l a s s i s t a n c e b e n e f i t s from t h e p r o v i s i o n s o f t h a t r u l e . ORS 
656.202(5) ( e f f e c t i v e January 1, 1986, Oregon Laws 1985, s e c t i o n 6, c h a p t e r 6 0 0 ) . 
We a r e , t h e r e f o r e , n o t r e q u i r e d by ORS 656.202 t o a p p l y t h e law a t t h e t i m e o f 
i n j u r y . 

F u r t h e r m o r e , d e t e r m i n i n g e l i g i b i l i t y under t h e law i n e f f e c t when s e r v i c e s 
a r e r e q u e s t e d i s c o n s i s t e n t w i t h t h e Department's r u l e s . I n 1987, when c l a i m a n t 
r e q u e s t e d t h e s e r v i c e s a t i s s u e i n t h i s case, former OAR 436-120-003 r e a d i n 
p e r t i n e n t p a r t : 

" ( 1 ) These r u l e s govern v o c a t i o n a l a s s i s t a n c e p u r 
suant t o t h e Workers' Compensation Law on and a f t e r 
J a n uary 1, 1986, under each c l a i m o f a worker w i t h 
o u t r e g a r d t o t h e d a t e o f i n j u r y except as t h e s e 
r u l e s p r o v i d e o t h e r w i s e . . . . " 

" ( 4 ) The D i r e c t o r may m o d i f y o r waive p r o v i s i o n s o f 
t h e s e r u l e s i f t h e D i r e c t o r f i n d s t h a t necessary t o 
p r e v e n t m a n i f e s t i n j u s t i c e o r e x c e p t i o n a l h a r d s h i p 
t o a w o r k e r f r o m a s t r i c t c o n s t r u c t i o n o f t h o s e p r o 
v i s i o n s o r f r o m an e r r o r by an i n s u r e r , a v o c a t i o n a l 
r e h a b i l i t a t i o n o r g a n i z a t i o n o r t h e Department." ^ 

Here, t h e D i r e c t o r d i d n o t waive a p p l i c a t i o n o f f o r m e r OAR 4 36-120-003(1), 
and c l a i m a n t has n o t e s t a b l i s h e d t h a t h i s f a i l u r e t o do so was an abuse o f d i s 
c r e t i o n . The r u l e s do n o t o t h e r w i s e p r o v i d e f o r d e t e r m i n a t i o n o f e l i g i b i l i t y f o r 
v o c a t i o n a l s e r v i c e s under r u l e s o t h e r t h a n t h o s e e f f e c t i v e a t t h e t i m e t h e s e r 
v i c e i s r e q u e s t e d . Deference t o t h e Department's r u l e s i s a p p r o p r i a t e , g i v e n t h e 
D i r e c t o r ' s b r o a d d i s c r e t i o n under t h e s t a t u t e t o e s t a b l i s h e l i g i b i l i t y r e q u i r e 
ments f o r v o c a t i o n a l a s s i s t a n c e . See former ORS 656.340(6), now ORS 6 5 6 . 3 4 0 ( 7 ) . 
Cf. F o r r e s t A. L a f f i n , 40 Van N a t t a 1027 ( 1 9 8 8 ) . 

A c c o r d i n g l y , we c o n c l u d e t h a t , i n t h e p r e s e n t case, t h e D i r e c t o r c o r r e c t l y 
a p p l i e d t h e r u l e s i n e f f e c t when c l a i m a n t r e q u e s t e d s e r v i c e s i n August 1987. To 
t h e e x t e n t o u r d e c i s i o n i n Warren C. Rock, supra, i s i n c o n s i s t e n t w i t h t h i s 
r u l i n g , i t i s disavowed. 

We t u r n t o c l a i m a n t ' s second argument t h a t t h e D i r e c t o r ' s d e c i s i o n was be
yond t h e s t a t u t o r y a u t h o r i t y o f t h e agency. More s p e c i f i c a l l y , c l a i m a n t argues 
t h a t f o r m e r OAR 436-120-040(3), t h e r u l e r e l i e d on by t h e D i r e c t o r , i s beyond t h e 
s t a t u t o r y a u t h o r i t y o f t h e agency. As d i s c u s s e d above, t h a t r u l e g i v e s t h e 
D i r e c t o r d i s c r e t i o n t o a u t h o r i z e v o c a t i o n a l r e h a b i l i t a t i o n s e r v i c e s o u t s i d e 
Oregon i f t h e i n s u r e r f i n d s them more e f f e c t i v e i n t h e p a r t i c u l a r c i r c u m s t a n c e s . 
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C l a i m a n t argues t h a t l i m i t i n g v o c a t i o n a l s e r v i c e s t o w o r k e r s l i v i n g i n Oregon i s 
i n c o n s i s t e n t w i t h t h e s t a t e d l e g i s l a t i v e p o l i c y o f r e t u r n i n g i n j u r e d w o r k e r s t o 
t h e work f o r c e . 

We p r e v i o u s l y a p p l i e d an e a r l i e r v e r s i o n o f former OAR 436-120-040(3) i n 
o u r d e c i s i o n i n F o r r e s t A. L a f f i n , supra. I n L a f f i n , we n o t e d t h a t t h e pre-1985 
Workers' Compensation s t a t u t e s a p p l i c a b l e i n t h a t case c r e a t e d no e n t i t l e m e n t t o 
v o c a t i o n a l a s s i s t a n c e , and t h a t e n t i t l e m e n t t o such s e r v i c e s e x i s t e d e n t i r e l y 
w i t h i n t h e D i r e c t o r ' s r u l e s . See former ORS 656.340(3); and 656.616. Under t h e 
r u l e a p p l i c a b l e i n L a f f i n , the D i r e c t o r had no d i s c r e t i o n t o a u t h o r i z e o u t - r o f -
s t a t e v o c a t i o n a l s e r v i c e s . Former OAR 436-61-100(1) ( i n c o r r e c t l y c i t e d i n L a f f i n 
as OAR 436-61-004). Thus, we concluded t h a t t h e c l a i m a n t was n o t e n t i t l e d t o 
o u t - o f - s t a t e s e r v i c e s . 

U n l i k e t h e s i t u a t i o n i n L a f f i n , t h e post-1985 Workers' Compensation 
s t a t u t e s a p p l i c a b l e i n t h e p r e s e n t case do c r e a t e an e n t i t l e m e n t t o v o c a t i o n a l 
a s s i s t a n c e . Former ORS 656.340(6), now ORS 656.340(7). N e v e r t h e l e s s , v o c a t i o n a l 
a s s i s t a n c e c o n t i n u e s t o be a v a i l a b l e under c o n d i t i o n s p r e s c r i b e d by t h e D i r e c t o r , 
i n c l u d i n g c o n d i t i o n s r e l a t i n g t o t h e worker's a v a i l a b i l i t y f o r a s s i s t a n c e and t h e 
e x t e n t o f a s s i s t a n c e t h a t may be p r o v i d e d . I d . Thus, t h e D i r e c t o r c o n t i n u e s t o 
have b r o a d d i s c r e t i o n t o e s t a b l i s h e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . 

We c o n c l u d e t h a t t h e r u l e a t i s s u e i n t h e p r e s e n t case, f o r m e r OAR 436-120-
0 4 0 ( 3 ) , was w i t h i n t h e D i r e c t o r ' s broad d i s c r e t i o n a r y a u t h o r i t y . The s t a t u t e 
c o n t a i n s no exp r e s s r e s t r i c t i o n s on t h e D i r e c t o r ' s a u t h o r i t y t o deny o u t - o f - s t a t e 
v o c a t i o n a l s e r v i c e s . Moreover, former OAR 436-120-040(3) i s l e s s r e s t r i c t i v e 
t h a n t h e r u l e a p p l i c a b l e i n L a f f i n , i n t h a t i t does g i v e t h e D i r e c t o r some d i s 
c r e t i o n i n t h i s m a t t e r t o a u t h o r i z e o u t - o f - s t a t e s e r v i c e s . A c c o r d i n g l y , we 
r e j e c t c l a i m a n t ' s argument t h a t t h e D i r e c t o r ' s d e c i s i o n was based on a r u l e t h a t 
was beyond t h e s t a t u t o r y a u t h o r i t y o f t h e agency. 

We t u r n t o SAIF's argument t h a t t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n 
and t h a t t h e Referee i m p r o p e r l y s u b s t i t u t e d her o p i n i o n f o r t h a t o f t h e D i r e c t o r . 
We r e c e n t l y h e l d i n R i c h a r d A. C o l c l a s u r e , 42 Van N a t t a 2454, on r e c o n 2574 
( 1 9 9 0 ) , t h a t t h e Referee makes t h e e v i d e n t i a r y r e c o r d and t h e n d e t e r m i n e s i f t h e 
D i r e c t o r abused h i s d i s c r e t i o n i n l i g h t o f t h e h e a r i n g r e c o r d . The Referee may 
o n l y m o d i f y t h e D i r e c t o r ' s o r d e r p u r s u a n t t o ORS 6 5 6 . 2 8 3 ( 2 ) ( d ) i f t h e h e a r i n g 
r e c o r d "as a whole" i n d i c a t e s t h a t t h e D i r e c t o r a c t e d t o an end o r purpose n o t 
j u s t i f i e d by, and c l e a r l y a g a i n s t , reason and e v i d e n c e . 

I n t h i s m a t t e r , t h e D i r e c t o r d e t e r m i n e d t h a t c l a i m a n t was i n e l i g i b l e f o r 
v o c a t i o n a l s e r v i c e s because he i s no l o n g e r a v a i l a b l e i n Oregon f o r v o c a t i o n a l 
a s s i s t a n c e . The e v i d e n t i a r y r e c o r d c r e a t e d by t h e Referee s u p p o r t s such a f i n d 
i n g . Thus, we c o n c l u d e t h e D i r e c t o r d i d n o t abuse h i s d i s c r e t i o n i n making such 
a f i n d i n g . 

Inasmuch as we have found t h a t t h e D i r e c t o r ' s d e c i s i o n was p r o p e r l y w i t h i n 
h i s a u t h o r i t y , as d e r i v e d from former ORS 656.340(6), we f i n d t h a t t h e D i r e c t o r ' s 
Review and Order s h o u l d be a f f i r m e d . 

ORDER 

The Referee's o r d e r d a t e d September 14, 1988 i s r e v e r s e d . The D i r e c t o r ' s 
Review and Order, d a t e d November 19, 1987, i s r e i n s t a t e d and a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
LAUREL M. PRESTON, Claimant 

WCB Case No. 89-09263 
ORDER ON REVIEW 

B r o t h e r s , e t a l . , C l aimant A t t o r n e y s 
L e s t e r R. H u n t s i n g e r ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee M i c h a e l Johnson's 
o r d e r t h a t u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m f o r a m e n t a l d i s o r d e r . On r e v i e w , t h e i s s u e i s c o m p e n s a b i l i t y . 
We a f f i r m . 

FINDINGS OF FACT 

The Board adopts t h e Referee's " F i n d i n g s o f F a c t . " 

ULTIMATE FINDINGS OF FACT 
The Board adopts t h e Referee's " U l t i m a t e F i n d i n g s o f F a c t , " w i t h t h e 

e x c e p t i o n o f t h e l a s t sentence o f t h e f i r s t p a r agraph. 

CONCLUSIONS OF LAW AND OPINION 

The Board adopts t h e Referee's " O p i n i o n " w i t h t h e f o l l o w i n g m o d i f i c a t i o n s . 

The SAIF C o r p o r a t i o n concedes t h a t c l a i m a n t s u f f e r s f r o m a m e n t a l o r emo
t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l community, and t h a t 
t h e r e i s c l e a r and c o n v i n c i n g evidence t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f t h e 
employment c o n d i t i o n s o f p r o g r e s s i v e d i s c i p l i n e due t o u n s a t i s f a c t o r y work p e r 
formance. We agree w i t h t h e Referee t h a t t h e employer's a c t i o n s r e l a t i v e t o 
c l a i m a n t ' s p e r f o r m a n c e e v a l u a t i o n and t h e d i s c i p l i n a r y a c t i o n s t a k e n by manage
ment were r e a s o n a b l e . Consequently, even though SAIF concedes t h a t such s t r e s 
s o r s caused c l a i m a n t ' s m e n t a l d i s o r d e r , we ex c l u d e t h o s e a c t i o n s , and t h e i r 
e f f e c t upon c l a i m a n t , from o ur c o m p e n s a b i l i t y d e t e r m i n a t i o n . ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

C l a i m a n t t e s t i f i e d t h a t n o n d i s c i p l i n a r y s t r e s s o r s o f o s t r a c i s m and f r i c 
t i o n w i t h h e r co-workers c o n t r i b u t e d t o her d i s a b i l i t y . C l a i m a n t must p r o v e by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t her exposure t o such s t r e s s o r s was a m a t e r i a l 
c o n t r i b u t i n g cause o f her menta l d i s o r d e r . ORS 6 5 6 . 8 0 2 ( 2 ) ( d ) ; Deborah Andersen, 
42 Van N a t t a 513 ( 1 9 9 0 ) . "Clear and c o n v i n c i n g e v i d e n c e " means t h a t t h e t r u t h 
o f t h e f a c t s i s h i g h l y p r o b a b l e . The evidence must be f r e e f r o m c o n f u s i o n , 
f u l l y i n t e l l i g i b l e and d i s t i n c t . R i l e y H i l l General C o n t r a c t o r , I n c . v. Tandy 
Corp., 303 Or 390, 407 (1 9 8 7 ) . 

We c o n c l u d e t h a t t h e c a u s a l c o n n e c t i o n between c l a i m a n t ' s m e n t a l d i s o r d e r 
and s o c i a l o s t r a c i s m and f r i c t i o n i s a complex m e d i c a l q u e s t i o n t h a t r e q u i r e s 
e x p e r t m e d i c a l e v i d e n c e t o r e s o l v e t h e i s s u e . U r i s v. Compensation Department, 
247 Or 420, 424-26 ( 1 9 6 7 ) ; Kassahn v. P u b l i s h e r s Paper Co., 76 Or App 105, 109 
(1 9 8 5 ) . A l t h o u g h l a y t e s t i m o n y may be p r o b a t i v e , i t i s n o t p e r s u a s i v e when t h e 
c l a i m i n v o l v e s a complex m e d i c a l q u e s t i o n . A f t e r c o n d u c t i n g a de novo r e v i e w o f 
t h e m e d i c a l and l a y e v i d e n c e , we conclude t h a t t h e r e i s a f a i l u r e o f p r o o f t h a t 
t h e n o n d i s c i p l i n a r y f a c t o r s were a m a t e r i a l c o n t r i b u t i n g cause o f c l a i m a n t ' s 
m e n t a l d i s o r d e r . 

There a r e no m e d i c a l f i n d i n g s t h a t s o c i a l f r i c t i o n and o s t r a c i s m o f 
c l a i m a n t by h e r f e l l o w w o r k e r s was a m a t e r i a l cause o f c l a i m a n t ' s m e n t a l d i s 
o r d e r . I n making her d i a g n o s i s , Dr. Hebert, c l a i m a n t ' s a t t e n d i n g c l i n i c a l p s y 
c h o l o g i s t , r e f e r s o n l y t o t h e severe s t r e s s o r s o f i n t e n s i v e s u p e r v i s i o n a t work. 
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(Exs. 1A, 4 ) . There a re o c c a s i o n a l r e f e r e n c e s i n c h a r t n o t e s t o c l a i m a n t ' s 
f e e l i n g s o f b e t r a y a l by f e l l o w workers f o r t h e i r c o m p l a i n t s t o management about 
h e r work p e r f o r m a n c e and t h e i r c o o p e r a t i o n w i t h s u p e r v i s o r s i n documenting her 
pe r f o r m a n c e problems. However, t h e r e i s no b a s i s i n t h e m e d i c a l r e c o r d t o 
s u p p o r t t h e c o n t e n t i o n t h a t s o c i a l o s t r a c i s m was a f a c t o r i n c o n t r i b u t i n g t o 
c l a i m a n t ' s m e n t a l d i s o r d e r . 

S i m i l a r l y , Dr. Hyde, p s y c h i a t r i s t , r e f e r s o n l y t o t h e employer's d i s c i 
p l i n e f o r a l l e g e d performance problems as t h e cause o f c l a i m a n t ' s w o r k - r e l a t e d 
s t r e s s c o n d i t i o n . (Ex. 8 ) . 

Because we conclu d e t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t f a c t o r s o t h e r 
t h a n r e a s o n a b l e d i s c i p l i n a r y , c o r r e c t i v e o r j o b performance e v a l u a t i o n a c t i o n s 
were a m a t e r i a l c o n t r i b u t i n g cause o f her menta l d i s o r d e r , we do n o t r e a c h t h e 
q u e s t i o n whether t h e n o n d i s c i p l i n a r y c o n d i t i o n s , o f s o c i a l o s t r a c i s m and f r i c t i o n 
a r e g e n e r a l l y i n h e r e n t i n ev e r y w o r k i n g s i t u a t i o n . ORS 6 5 6 . 8 0 2 ( 2 ) ( b ) . 

ORDER 

The Referee's o r d e r d a t e d March 13, 1990 i s a f f i r m e d . 

March 22, 1991 C i t e as 43 Van N a t t a 629 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ERVEN SIMRIL, Claimant 
WCB Case No. 90-06807 

ORDER ON REVIEW 
Cournoyer & Sussman, Cla i m a n t A t t o r n e y s 

Wallace & K l o r , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee P e t e r s o n ' s o r d e r t h a t 
awarded c l a i m a n t 9 p e r c e n t (28.8 degrees) unscheduled permanent d i s a b i l i t y f o r a 
low back c o n d i t i o n i n a d d i t i o n t o t h e 28 p e r c e n t (89.6 degrees) t h a t was g r a n t e d 
by t h e D e t e r m i n a t i o n Order t h a t was i s s u e d on January 3 1 , 1990. The employer 
f u r t h e r c o n t e s t s t h e Referee's f a i l u r e t o d i s m i s s t h e r e q u e s t f o r h e a r i n g be
cause c l a i m a n t a p p l i e d f o r and r e c e i v e d a lump sum payment o f t h e D e t e r m i n a t i o n 
o r d e r award. The i s s u e s on r e v i e w a r e w a i v e r and e x t e n t o f uns c h e d u l e d perma
ne n t p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
Waiver 

The employer contends t h a t s i n c e c l a i m a n t a p p l i e d f o r and r e c e i v e d a lump 
sum payment o f t h e D e t e r m i n a t i o n Order award o f 28 p e r c e n t u n s c h e d u l e d d i s a b i l 
i t y , he cannot now r e q u e s t a h e a r i n g on t h e i s s u e o f e x t e n t o f d i s a b i l i t y . The 
employer f u r t h e r argues t h a t c l a i m a n t i n t e n t i o n a l l y w aived h i s r i g h t t o r e q u e s t 
a h e a r i n g when he s i g n e d t h e a p p l i c a t i o n f o r t h e lump sum payment, n o t w i t h s t a n d 
i n g t h e f a c t t h e D i r e c t o r d i d n o t approve t h e payment. We d i s a g r e e . 

C l a i m a n t completed an a p p l i c a t i o n f o r a p p r o v a l o f a lump sum payment o f 
h i s permanent d i s a b i l i t y award. The a p p l i c a t i o n c o n t a i n e d t h e s t a n d a r d w o r d i n g 
" I u n d e r s t a n d t h a t by a p p l y i n g f o r and a c c e p t i n g a lump sum payment o f any p a r t 
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o f my permanent p a r t i a l d i s a b i l i t y award, I waive t h e r i g h t t o a p p e a l t h e ade
quacy o f t h e award." The employer made a lump sum payment o f t h e award w i t h o u t 
t h e D i r e c t o r ' s a p p r o v a l . 

The R e f e r e e h e l d t h a t a lump sum payment can o n l y be made upon a p p r o v a l o f 
t h e Department o f I n s u r a n c e and Finance. He f u r t h e r found t h a t t h e c l a i m a n t d i d 
n o t make an i n t e n t i o n a l o r v o l u n t a r y r e l i n q u i s h m e n t o f h i s a p p e a l r i g h t s , as he 
d i d n o t u n d e r s t a n d he would l o s e h i s appeal r i g h t s by s i g n i n g t h e lump sum 
a p p l i c a t i o n . 

We agree w i t h t h e Referee t h a t a p p r o v a l o f a lump sum payment can o n l y be 
g i v e n by t h e D i r e c t o r where a p p l i c a t i o n has been made by c l a i m a n t as he d i d i n 
t h i s m a t t e r . ORS 656 . 2 3 0 ( 1 ) , 656.304, OAR 4 3 6 - 6 0 - 0 6 0 ( 1 ) - ( 1 3 ) . The a c t i o n s o f 
t h e employer i n d i c a t e t h a t t h i s i s i t s u n d e r s t a n d i n g a l s o as i t c h a r a c t e r i z e d 
t h e payment as one made i n e r r o r . 

ORS 656.230(1) g i v e s t h e D i r e c t o r d i s c r e t i o n t o o r d e r a l l o r any p a r t o f 
t h e award t o be p a i d i n a lump sum. I n t h i s m a t t e r , t h e D i r e c t o r r e f u s e d t o 
approve t h e a p p l i c a t i o n . There was no o r d e r upon wh i c h t o make a lump sum pay
ment o f t h e award. The employer's premature payment o f t h e award does n o t o b v i 
a t e t h e need t o o b t a i n a p p r o v a l from t h e D i r e c t o r . U n t i l t h a t a p p r o v a l i s r e 
c e i v e d and an o r d e r i s s u e d by t h e D i r e c t o r , t h e terms o f t h e lump sum payment 
agreement, i n c l u d i n g t h e w a i v e r o f appeal r i g h t s , have no b i n d i n g e f f e c t . Thus, 
t h e e m p l o y e r ' s payment does n o t p r e c l u d e t h e c l a i m a n t f r o m r e q u e s t i n g a h e a r i n g 
on t h e e x t e n t o f h i s d i s a b i l i t y . Because we b e l i e v e t h e t e r m s o f t h e agreement 
a r e n o t b i n d i n g absent t h e D i r e c t o r ' s a p p r o v a l , i t i s n o t necessary f o r us t o 
d e t e r m i n e whether o r n o t c l a i m a n t i n t e n t i o n a l l y and v o l u n t a r i l y w a i v e d h i s r i g h t 
t o r e q u e s t a h e a r i n g t o c o n t e s t t h e award o f permanent d i s a b i l i t y . 

E x t e n t o f D i s a b i l i t y 

We a f f i r m and adopt t h e Referee on t h e i s s u e o f e x t e n t o f d i s a b i l i t y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on r e v i e w c o n c e r n i n g t h e w a i v e r and e x t e n t o f d i s a b i l i t y i s s u e s i s $800, 
t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s r e s p o n 
d e n t ' s b r i e f ) , t h e c o m p l e x i t y o f t h e i s s u e s , and t h e v a l u e o f t h e i n t e r e s t 
i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 3, 1990 i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y 
i s awarded an assessed f e e o f $800, t o be p a i d by t h e employer. 
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I n t h e M a t t e r o f t h e Compensation o f 
ROGER F. SLADE, Claimant 
WCB Case No. 89-11879 

ORDER ON REVIEW 
Welch, e t a l . , Claimant A t t o r n e y s 

T e r r a l l & M i l l e r , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s , B r i t t i n g h a m and Westerband. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee 
G a l t o n ' s o r d e r t h a t : (1) i n c r e a s e d c l a i m a n t ' s unscheduled permanent p a r t i a l 
d i s a b i l i t y f o r a low back i n j u r y from 39 p e r c e n t (124.8 d e g r e e s ) , as awarded by 
a D e t e r m i n a t i o n Order, t o 48 p e r c e n t (153.6 d e g r e e s ) ; (2) s e t a s i d e t h e employ
e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t i n 
excess o f t h e D i r e c t o r ' s g u i d e l i n e s ; (3) awarded c l a i m a n t an assessed f e e f o r 
p r e v a i l i n g on t h e d e n i a l ; (4) assessed a p e n a l t y and r e l a t e d a t t o r n e y f e e f o r 
t h e employer's a l l e g e d l y unreasonable d e n i a l o f m e d i c a l s e r v i c e s ; and (5) 
awarded c l a i m a n t an assessed f e e f o r p r e v a i l i n g a g a i n s t t h e employer's c r o s s -
r e q u e s t f o r a r e d u c t i o n i n c l a i m a n t ' s unscheduled permanent p a r t i a l d i s a b i l i t y . 
On r e v i e w , t h e i s s u e s a r e e x t e n t o f unscheduled permanent p a r t i a l d i s a b i l i t y , 
m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y f e e s . We m o d i f y i n p a r t , and r e v e r s e 
i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g e x c e p t i o n s 
and s u p p l e m e n t a t i o n . 

We d e l e t e p a r a g r a p h 13 and r e p l a c e i t w i t h t h e f o l l o w i n g . C l a i m a n t con
t i n u e d t o t r e a t w i t h Dr. B e r a r d i . On b e h a l f o f T r i - M e t , F r e d S. James & Co. 
e n t e r e d i t s p a r t i a l d e n i a l on September 1 1 , 1989, r e l y i n g on OAR 436-10-040, 
r e j e c t i n g t r e a t m e n t s i n excess o f two per month under t h e g u i d e l i n e s . A t t h a t 
t i m e , t h e r e were a p p r o x i m a t e l y $1,700 i n u n p a i d b i l l s f r o m Dr. B e r a r d i . 

We d e l e t e t h e f i r s t sentence i n paragraph 15 and r e p l a c e i t w i t h t h e 
f o l l o w i n g . Dr. B e r a r d i ' s p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s p r o v i d e d o n l y 
t r a n s i e n t p a i n r e l i e f l a s t i n g from a few hours t o a day. ( T r . 25, 38, 44, 45, 
Ex. 2 6 - 2 ) . 

On August 29, 1989, c l a i m a n t stopped t r e a t i n g w i t h Dr. B e r a r d i because he 
f e l t b e t t e r and wanted t o see how h i s c o n d i t i o n would f a r e w i t h o u t c h i r o p r a c t i c 
t r e a t m e n t s . ( T r . 22, 23, 34, 3 5 ) . On October 3, 1989, c l a i m a n t r e t u r n e d t o Dr. 
B e r a r d i who o p i n e d t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y as o f t h a t d a t e . (Ex. 
45) . 

A t h e a r i n g , t h e employer c r o s s - r e q u e s t e d a r e d u c t i o n i n t h e permanent p a r 
t i a l d i s a b i l i t y compensation awarded by t h e D e t e r m i n a t i o n Order. 

FINDINGS OF ULTIMATE FACT 

Cl a i m a n t has s u s t a i n e d a 41 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t 
o f t h e compensable i n j u r y . The p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t s p r o v i d e d by 
Dr. B e r a r d i i n excess o f two t r e a t m e n t s p er month were n o t r e a s o n a b l e and neces
s a r y . The September 1 1 , 1989 d e n i a l r e f e r r e d t o o u t s t a n d i n g u n p a i d c h i r o p r a c t i c 
b i l l s and n o t t o p o s s i b l e f u t u r e c h i r o p r a c t i c t r e a t m e n t s . There a r e no amounts 
due under c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m . The employer's f a i l u r e t o r e f e r 
Dr. B e r a r d i ' s b i l l s t o t h e M e d i c a l D i r e c t o r was n o t a r e s i s t a n c e t o t h e payment 
o f c o mpensation. 
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CONCLUSIONS OF LAW AND OPINION 

Unscheduled Permanent P a r t i a l D i s a b i l i t y * 

The R e f e r e e a p p l i e d t h e " s t a n d a r d s " i n e f f e c t a t t h e d a t e o f t h e D e t e r m i 
n a t i o n Order and f o u n d t h a t c l a i m a n t had s u s t a i n e d 48 p e r c e n t u n s c h e d u l e d perma
nent d i s a b i l i t y . We m o d i f y . 

For purposes o f d e t e r m i n i n g i n j u r y - r e l a t e d permanent p a r t i a l d i s a b i l i t y , 
f o r m e r ORS 656.283(7) and former 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s 
f o r t h e e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those " s t a n d a r d s " i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . OAR 438-10-010. 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on A p r i l 25, 
1989, and h i s c l a i m was c l o s e d by D e t e r m i n a t i o n Order on June 2, 1989, we a p p l y 
t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n Order i n r a t i n g 
c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seg. Former OAR 436-
35-270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d perma
nent d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e app r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f th o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The R e f e r e e adopted t h e v a l u e s on c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y 
e v a l u a t i o n s h e e t . We cannot d e t e r m i n e t h o s e v a l u e s because t h e e v a l u a t i o n sheet 
i s n o t i n t h e r e c o r d . T h e r e f o r e , we a p p l y t h e " s t a n d a r d s " based on t h e r e c o r d 
b e f o r e us, under o u r de novo r e v i e w a u t h o r i t y . 

Age 
The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s age o f 38 y e a r s i s 0. Former OAR 

436-35-290. 

Formal e d u c a t i o n 

The a p p r o p r i a t e v a l u e f o r c l a i m a n t ' s 13 ye a r s o f f o r m a l e d u c a t i o n i s 0. 
Former OAR 436-35-300(3). 

S k i l l s 

Former OAR 436-35-300(4) adopts by r e f e r e n c e t h e "SVP" ( s p e c i f i c voca
t i o n a l p r e p a r a t i o n t i m e ) v a l u e s a s s i g n e d t o v a r i o u s o c c u p a t i o n s by t h e D i c t i o 
n a r y o f O c c u p a t i o n a l T i t l e s (DOT), p u b l i s h e d by t h e U.S. Department o f Labor. 
The highest.SVP l e v e l d emonstrated by a c l a i m a n t d u r i n g t h e t e n y e a r s p r i o r t o 
t h e d a t e o f h e a r i n g i s used t o d e t e r m i n e a v a l u e f o r s k i l l s . Former OAR 436-35-
3 0 0 ( 4 ) . C l a i m a n t ' s h i g h e s t SVP d u r i n g t h e t e n ye a r s p r i o r t o t h e d a t e o f he a r 
i n g was 6 as a bus d r i v e r (DOT # 913-463-010). T h e r e f o r e , t h e a p p r o p r i a t e v a l u e 
f o r s k i l l s i s 2.' Former OAR 436-35-300(4). 

The employer argues t h a t c l a i m a n t ' s h i g h e s t SVP i s 7, w h i c h c o n v e r t s t o a 
s k i l l s v a l u e o f 1, because c l a i m a n t r e c e i v e d t r a i n i n g as a d i e s e l mechanic. 
However, because we f i n d t h a t c l a i m a n t ' s t r a i n i n g and two months work e x p e r i e n c e 
as a d i e s e l mechanic were i n s u f f i c i e n t t o meet t h e s p e c i f i c v o c a t i o n a l 
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p r e p a r a t i o n t i m e r e q u i r e d f o r t h a t j o b , we f i n d t h a t he d i d n o t s u c c e s s f u l l y 
p e r f o r m t h a t j o b . See former OAR 436-35-300(4); M i c h a e l W. D a v i s o n , 42 Van 
N a t t a 1820, 1821 ( 1 9 9 0 ) . A c c o r d i n g l y , we do n o t use 7 as c l a i m a n t ' s h i g h e s t 
SVP. 

T r a i n i n g 

Whether c l a i m a n t i s e n t i t l e d t o a v a l u e f o r t r a i n i n g under f o r m e r OAR 436-
35-300(5) i s dependent upon whether o r n o t c l a i m a n t has d e m o n s t r a t e d competence 
i n some s p e c i f i c v o c a t i o n a l p u r s u i t . Competence i n some " s p e c i f i c v o c a t i o n a l 
p u r s u i t " under f o r m e r OAR 436-35-300(5) means t h e a c q u i s i t i o n o f t r a i n i n g on o r 
o f f t h e j o b t o p e r f o r m o t h e r t h a n an e n t r y l e v e l p o s i t i o n . L a r r y L. McDougal, 
42 Van N a t t a 1544 ( 1 9 9 0 ) . 

The R eferee fo u n d t h a t c l a i m a n t had no t r a i n i n g and a s s i g n e d a v a l u e o f 1. 
We d i s a g r e e . We f i n d t h a t c l a i m a n t has n o t a c q u i r e d s u f f i c i e n t t r a i n i n g t o p e r 
f o r m work as a d i e s e l mechanic o t h e r t h a n a t an e n t r y l e v e l . On t h e o t h e r hand, 
we f i n d t h a t c l a i m a n t ' s work as a bus d r i v e r s i n c e May 1981 p r o v i d e s him w i t h 
such t r a i n i n g . I n a s s i g n i n g a v a l u e f o r t r a i n i n g , c l a i m a n t ' s p h y s i c a l c a p a b i l i 
t i e s t o do t h e j o b i n q u e s t i o n a r e n o t t a k e n i n t o a c c o u n t . Jimmie L. W i l s o n , 42 
Van N a t t a 2526, 2528 ( 1 9 9 0 ) . T h e r e f o r e , c l a i m a n t ' s t r a i n i n g v a l u e i s 0. Former 
OAR 436-35-300(5). 

A d a p t a b i l i t y 

The a d a p t a b i l i t y v a l u e f o r a c l a i m a n t who i s n o t w o r k i n g as a r e s u l t o f 
h i s o r h e r compensable i n j u r y / c o n d i t i o n i s d e t e r m i n e d by t h e c l a i m a n t ' s r e s i d u a l 
p h y s i c a l c a p a c i t y , w i t h o u t r e g a r d t o t h a t c l a i m a n t ' s p h y s i c a l c a p a c i t y p r i o r t o 
t h e i n j u r y . Former OAR 436-35-310(4). 

Here, c l a i m a n t i s n o t w o r k i n g as a r e s u l t o f h i s compensable i n j u r y and no 
o f f e r o f employment has been made. Cla i m a n t ' s p h y s i c a l c a p a c i t y i s i n t h e 
s e d e n t a r y c a t e g o r y . T h e r e f o r e , t h e a p p r o p r i a t e a d a p t a b i l i t y v a l u e i s 8. Former 
OAR 4 3 6 - 3 5 - 3 1 0 ( 4 ) ( d ) . 

The employer argues t h a t c l a i m a n t s h o u l d have an a d a p t a b i l i t y v a l u e o f 4 
based on t h e 35 pound l i f t i n g l i m i t a t i o n a s s i g n e d by Dr. B r e t t , c o n s u l t i n g 
n e u r o l o g i s t . However, Dr. B r e t t l a s t examined c l a i m a n t on September 16, 1988, 
w h i c h was b e f o r e c l a i m a n t ' s January 1989 a t t e m p t t o r e t u r n t o m o d i f i e d work 
w h i c h Dr. B e r a r d i , t r e a t i n g c h i r o p r a c t o r , t e s t i f i e d e x a c e r b a t e d c l a i m a n t ' s con
d i t i o n . (Ex. 45A-36). T h e r e f o r e , we do n o t f i n d Dr. B r e t t ' s l i m i t a t i o n 
p e r s u a s i v e . 

A l t e r n a t i v e l y , t h e employer argues t h a t c l a i m a n t s h o u l d have an a d a p t a b i l 
i t y v a l u e o f 6 ( t h e average o f t h e l i g h t and s e d e n t a r y v a l u e s ) based on Dr. 
B e r a r d i ' s s t a t e m e n t t h a t c l a i m a n t has a p p r o x i m a t e l y a 10 t o 15 pound l i f t i n g 
r e s t r i c t i o n . (Ex. 45A-53). However, Dr. B e r a r d i c o n s i s t e n t l y l i m i t e d c l a i m a n t 
t o s e d e n t a r y work, and he e x p r e s s l y l i m i t e d c l a i m a n t t o l i f t i n g 10 pounds i n a 
subsequent r e p o r t . (Exs. 31A-1, 46-1). T h e r e f o r e , we f i n d t h a t c l a i m a n t i s 
l i m i t e d t o s e d e n t a r y work. 

I m p a i r m e n t 

The employer argues t h a t t h e Referee s h o u l d have used t h e range o f m o t i o n 
f i n d i n g s o f Dr. W i l s o n , n e u r o l o g i s t , i n s t e a d o f t h o s e o f Dr. B e r a r d i . We d i s 
agree . 

The Board g e n e r a l l y g i v e s g r e a t e r w e i g h t t o t h e c o n c l u s i o n s o f a t r e a t i n g 
p h y s i c i a n ; however, i t w i l l n o t so d e f e r when t h e r e a r e p e r s u a s i v e reasons t o do 
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o t h e r w i s e . W e i l a n d v. SAIF, 64 Or App 810, 814 ( 1 9 8 3 ) ; Nancy E. Cudaback, 37 
Van N a t t a 1580, w i t h d r a w n on o t h e r grounds, 37 Van N a t t a 1596 ( 1 9 8 5 ) , r e p u b 
l i s h e d 38 Van N a t t a 423 ( 1 9 8 6 ) . Here, t h e r e a r e no p e r s u a s i v e reasons n o t t o 
d e f e r t o Dr. B e r a r d i . F u r t h e r m o r e , Dr. B e r a r d i ' s October 1989 r e p o r t p r o v i d e s 
t h e most c u r r e n t range o f m o t i o n measurements, whereas Dr. W i l s o n ' s measurements 
d a t e back t o A p r i l 6, 1989. 

Based on Dr. B e r a r d i ' s October 3, 1989 e x a m i n a t i o n , c l a i m a n t ' s t h o r a c o l u m 
b a r range o f m o t i o n f i n d i n g s a r e 45 degrees r e t a i n e d f l e x i o n , 5 degrees r e t a i n e d 
e x t e n s i o n , 10 degrees r e t a i n e d r i g h t f l e x i o n , and 15 degrees r e t a i n e d l e f t 
f l e x i o n . (Ex. 4 5 - 1 ) . These l o s s e s a r e r a t e d a t 4.5 p e r c e n t , 2.5 p e r c e n t , 4 
p e r c e n t , and 3 p e r c e n t r e s p e c t i v e l y , and are added f o r a t o t a l l o s s o f range o f 
m o t i o n o f 14 p e r c e n t . Former OAR 436-35-350 ( 6 ) , ( 7 ) , ( 8 ) , and ( 1 0 ) . 

Both Drs. B e r a r d i and B r e t t l i m i t c l a i m a n t ' s r e p e t i t i v e use o f h i s back. 
(Exs. 33-1, 31A, 4 6 - 2 ) . Former OAR 436-35-320(4) v a l u e s t h i s l o s s a t 5 p e r c e n t . 

I n a d d i t i o n , c l a i m a n t has unoperated d i s c derangements a t L4-5 and L5-S1 
as a r e s u l t o f h i s low back i n j u r y . (Exs. 10, 17, 11-2, 3 1 ) . C l a i m a n t i s e n t i 
t l e d t o an i m p a i r m e n t v a l u e o f 4 p e r c e n t each f o r t h o s e d i s c derangements. For
mer OAR 436-35- 3 5 0 ( 2 ) . 

When a p p l y i n g t h e v e r s i o n o f OAR 436-35-001 e t seg i n f o r c e f r o m January 
1, 1989 t h r o u g h October 1, 1990, we have p r e v i o u s l y h e l d t h a t m u l t i p l e s p i n a l 
s u r g e r i e s and/or d i s c derangements a r e added, n o t combined. Mark S. Cl a n c y , 43 
Van N a t t a 578 ( 1 9 9 1 ) ; Robert W. McDonald, 42 Van N a t t a 2500 ( 1 9 9 0 ) . Such a 
c o n c l u s i o n i s n o t i n accordance w i t h f o r m e r OAR 436-35-005(4), w h i c h p r o v i d e s 
t h a t : 

"'Combine' d e s c r i b e s t h e way any two pe r c e n t a g e s 
o f i m p a i r m e n t a r e p u t t o g e t h e r u n l e s s t h e s t a n d a r d 
s p e c i f i c a l l y c a l l s f o r them t o be added . . . " 

We r e c e n t l y h e l d t h a t , i n accordance w i t h f o r m e r OAR 436 - 3 5 - 0 0 5 ( 4 ) , m u l t i 
p l e s p i n a l s u r g e r i e s a r e t o be combined. See Jesse D. S t a r r , 43 Van N a t t a 474 
( 1 9 9 1 ) . 

A f t e r f u r t h e r c o n s i d e r a t i o n o f t h i s i s s u e , we co n c l u d e t h a t t h e McDonald 
and C l a n c y h o l d i n g s a r e i n c o n s i s t e n t w i t h f o r m e r OAR 436-35-005(4). Conse
q u e n t l y , we adhere t o t h e S t a r r h o l d i n g , as supplemented by o u r r e l i a n c e upon 
f o r m e r OAR 436-35-005(4). A c c o r d i n g l y , t o t h e e x t e n t t h a t t h e r e a s o n i n g i n 
McDonald and Clancy i s c o n t r a r y t o t h i s c o n c l u s i o n , i t i s e x p r e s s l y disavowed. 
T h e r e f o r e , c l a i m a n t ' s two d i s c derangements a re combined f o r a t o t a l o f 7.8 
p e r c e n t . 

For a t o t a l r a t i n g o f m u l t i p l e r e s i d u a l s , t h e v a l u e s a r e combined, n o t 
added. Former OAR 436-35-350(11). We combine t h e v a l u e s f o r c l a i m a n t ' s l o s s o f 
range o f m o t i o n , l o s s o f r e p e t i t i v e use, and d i s c derangements, f o r a t o t a l 
i m p a i r m e n t o f 24.7 p e r c e n t . 

C omputation o f Unscheduled Permanent D i s a b i l i t y 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o h i s e d u c a t i o n v a l u e 2, t h e sum i s 2. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 8, t h e p r o d u c t i s 16. When 
t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 24.7, t h e r e s u l t i s 40.7 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 43 6 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 41 p e r c e n t . 
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Assessed Fee R e g a r d i n g Cross-Reguest f o r R e d u c t i o n o f D e t e r m i n a t i o n Order 

The R eferee awarded c l a i m a n t a $1,400 assessed a t t o r n e y f e e f o r p r e v a i l i n g 
on t h e employer's c r o s s - r e q u e s t s e e k i n g r e d u c t i o n o f t h e permanent p a r t i a l d i s 
a b i l i t y award g r a n t e d by t h e D e t e r m i n a t i o n Order. We m o d i f y . 

The employer argues t h a t i t d i d n o t c r o s s - r e q u e s t a r e d u c t i o n o f t h e 
D e t e r m i n a t i o n Order. C i t i n g Frances Gentry, 40 Van N a t t a 1697 ( 1 9 8 8 ) , t h e 
employer f u r t h e r argues t h a t as l o n g as c l a i m a n t i s t h e p a r t y t h a t i n i t i a l l y 
r a i s e d t h e i s s u e o f e x t e n t o f d i s a b i l i t y , no a t t o r n e y f e e s s h o u l d be awarded 
when t h e R e f e r e e e l e c t s n o t t o reduce an award. 

We f i n d t h a t t h e r e c o r d shows t h a t t h e employer c r o s s - r e q u e s t e d a r e d u c 
t i o n o f t h e D e t e r m i n a t i o n Order. ( T r . 3-5). F u r t h e r m o r e , when a c l a i m a n t 
r e q u e s t s a h e a r i n g a s k i n g f o r an a d d i t i o n a l award o f permanent d i s a b i l i t y com
p e n s a t i o n , and an employer u n s u c c e s s f u l l y seeks a r e d u c t i o n o f t h e award, t h e 
c l a i m a n t i s e n t i t l e d t o an assessed a t t o r n e y f e e . Our h o l d i n g t o t h e c o n t r a r y 
i n Frances G e n t r y , supra, has been r e j e c t e d by t h e Supreme C o u r t . Kordon v. 
Mercer I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) ; J e f f r e y A. G u i l d , 42 Van N a t t a 191 ( 1 9 9 0 ) . 

However, we c o n c l u d e t h a t t h e $1,400 f e e awarded by t h e R e f e r e e i s exces
s i v e , g i v e n t h e d u p l i c a t i o n o f s e r v i c e s i n v o l v e d i n c l a i m a n t ' s r e q u e s t f o r an 
i n c r e a s e i n permanent p a r t i a l d i s a b i l i t y . A f t e r c o n s i d e r i n g t h e f a c t o r s s e t 
f o r t h i n OAR 438-15-010(4) and a p p l y i n g them t o t h i s case, we f i n d t h a t a 
r e a s o n a b l e f e e f o r c l a i m a n t ' s counsel's s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e 
c r o s s - r e q u e s t i s $1,000, t o be p a i d by t h e employer. I n r e a c h i n g t h i s c o n c l u 
s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e a f o r e m e n t i o n e d d u p l i c a t i o n o f s e r 
v i c e s , t h e c o m p l e x i t y o f t h e i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

M e d i c a l S e r v i c e s 

The R eferee found t h a t t h e employer's d e n i a l o f c h i r o p r a c t i c t r e a t m e n t s i n 
excess o f two v i s i t s p e r month was an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l . We 
d i s a g r e e . 

P r o s p e c t i v e d e n i a l s are i m p e r m i s s i b l e . An employer may n o t deny i t s 
f u t u r e r e s p o n s i b i l i t y f o r payment o f m e d i c a l s e r v i c e s f o r a p r e v i o u s l y accepted 
c l a i m . ORS 6 5 6 . 2 4 5 ( 1 ) ; E v a n i t e F i b e r Corp. v. S t r i p l i n , 99 Or App 353 ( 1 9 8 9 ) . 

Here, t h e d e n i a l was n o t c l e a r l y p r o s p e c t i v e by i t s t e r m s . The d e n i a l 
s t a t e d t h a t c l a i m a n t ' s " t r e a t m e n t exceeds t h e g u i d e l i n e s s e t f o r t h by t h e Oregon 
A d m i n i s t r a t i v e Rules, and we a r e t h e r e f o r e d e n y i n g t r e a t m e n t i n excess o f two 
v i s i t s p e r month." (Ex. 3 9 - 1 ) . F u r t h e r m o r e , t h e r e were a p p r o x i m a t e l y $1,700 i n 
u n p a i d b i l l i n g s a t t h e t i m e o f t h e d e n i a l . (Ex. 4 5 - 2 ) . On t h i s b a s i s , we con
c l u d e t h a t t h e d e n i a l was n o t an i m p e r m i s s i b l e p r o s p e c t i v e d e n i a l , and t h a t i t 
d e n i e d o n l y c u r r e n t t r e a t m e n t s i n excess o f t h e g u i d e l i n e s . See Green Thumb, 
I n c . v. B a s l , 106 Or App 98 (1991). 

The R e f e r e e a l s o found t h a t t h e c h i r o p r a c t i c t r e a t m e n t s i n excess o f t h e 
g u i d e l i n e s were r e a s o n a b l e and necessary on t h e m e r i t s . We d i s a g r e e . 

A c l a i m a n t i s e n t i t l e d t o a l l r e a s o n a b l e and necessary c u r a t i v e o r p a l l i a 
t i v e m e d i c a l c a r e r e q u i r e d f o r r e c o v e r y from a compensable i n j u r y o r f o r r e l i e f 
o f p a i n . See ORS 656.245(1); West v. SAIF, 74 Or App 317, 320 ( 1 9 8 5 ) ; Wetzel v. 
Goodwin Br o s . , 50 Or App 101 ( 1 9 8 1 ) ; McGarry v. SAIF, 24 Or App 883, 888 ( 1 9 7 6 ) . 
For example, p a l l i a t i v e c h i r o p r a c t i c t r e a t m e n t , on an as-needed b a s i s , i s com
p e n s a b l e where i t i s necessary t o r e l i e v e severe p a i n and p e r m i t c l a i m a n t t o 
work. West v. SAIF, supra a t 320-21. Claimant has t h e burden o f p r o v i n g t h a t 
t h e t r e a t m e n t i s r e a s o n a b l e and necessary. McGarry v. SAIF, s u p r a . 
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I n d e t e r m i n i n g what i s re a s o n a b l e and necessary, t h e Board may c o n s i d e r 
t h e f r e q u e n c y o f t r e a t m e n t . James v. Kemper I n s . Co., 81 Or App 80 ( 1 9 8 6 ) ; 
Stephen C. Marr. 38 Van N a t t a 1304 (19 8 6 ) . G u i d e l i n e s i s s u e d by t h e Workers' 
Compensation D i v i s i o n i d e n t i f y two v i s i t s per month, a f t e r t h e i n i t i a l 60 days, 
as t h e u s u a l f r e q u e n c y o f m e d i c a l s e r v i c e s . Former OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . How
e v e r , a c l a i m a n t i s e n t i t l e d t o t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e 
l i n e s i f he o r she pro v e s t h a t t h e t r e a t m e n t i s necessary due t o t h e n a t u r e o f 
t h e i n j u r y o r t o t h e proc e s s o f r e c o v e r y . James v. Kemper, supra a t 82-84; West 
v. SAIF, s u p r a a t 320; Kemp v. Worker's Comp. Dept., 65 Or App 659, 669 ( 1 9 8 3 ) , 
m o d i f i e d , 67 Or App 270, r e v den 297 Or 227 (19 8 4 ) . 

Here, t h e r e c o r d shows t h a t t h e c h i r o p r a c t i c t r e a t m e n t s o f t e n p r o v i d e d 
o n l y t r a n s i e n t r e l i e f . C l a i m a n t t e s t i f i e d t h a t he had p a i n i n h i s l o w e r back 
d a i l y . ( T r . 2 5 ) . He a l s o v a r i o u s l y t e s t i f i e d t h a t t h e t r e a t m e n t s p r o v i d e d no 
p a i n r e l i e f , r e l i e f l a s t i n g o n l y a cou p l e o f hours, and r e l i e f l a s t i n g a l l day. 
(T r . 38, 44, 4 5 ) . C l a i m a n t r e p o r t e d t o Dr. T i l d e n , e x a m i n i n g c h i r o p r a c t o r , t h a t 
t h e p a i n r e t u r n e d w i t h i n one t o f i v e h ours, and he always f e l t t h e same by t h e 
n e x t m o r n i n g . (Ex. 2 6 - 2 ) . 

C l a i m a n t t e s t i f i e d t h a t he stopped t r e a t i n g w i t h Dr. B e r a r d i on August 29, 
1989 because he f e l t b e t t e r and he wanted t o see how h i s c o n d i t i o n w o u ld f a r e 
w i t h o u t t r e a t m e n t . ( T r . 22, 23, 34, 3 5 ) . Claimant r e t u r n e d t o Dr. B e r a r d i on 
October 3, 1989, a t w h i c h t i m e Dr. B e r a r d i found c l a i m a n t t o be m e d i c a l l y 
s t a t i o n a r y based on t h e f a c t t h a t c l a i m a n t had gone a f u l l month w i t h o u t any 
t r e a t m e n t d u r i n g w h i c h t i m e h i s range o f mo t i o n had n o t worsened and he r e p o r t e d 
no i n c r e a s e i n p a i n . (Exs. 45-2, 45A-29). 

Dr. B e r a r d i o p i n e d t h a t c l a i m a n t w a r r a n t s p a l l i a t i v e t r e a t m e n t i n excess 
o f t h e g u i d e l i n e s t o manage h i s p a i n and promote h i s f u n c t i o n a l c a p a c i t y . (Ex. 
46 - 2 ) . However, Dr. B e r a r d i does n o t e x p l a i n why t h e same b e n e f i t c o u l d n o t be 
a c h i e v e d w i t h two t r e a t m e n t s p er month. (Exs. 35, 45, 45A, 4 6 ) . See F l o y d E. 
M i l l e r . 41 Van N a t t a 1453 (1 9 8 9 ) . 

We c o n c l u d e t h a t c l a i m a n t has n o t met h i s burden o f p r o v i n g t h a t more t h a n 
two t r e a t m e n t s m o n t h l y a r e re a s o n a b l e and necessary. 

F i n a l l y , c l a i m a n t argues t h a t t h e d e n i a l s h o u l d be s e t a s i d e because t h e 
employer d i d n o t respond t o Dr. B e r a r d i ' s j u s t i f i c a t i o n r e p o r t w i t h i n 30 days as 
r e q u i r e d by f o r m e r OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . We d i s a g r e e . We do n o t c o n s t r u e t h e 
language o f f o r m e r OAR 436-10-040(2)(a) t o a u t h o r i z e us t o r e q u i r e t h e employer 
t o pay f o r s e r v i c e s n o t compensable on t h e m e r i t s . R a t h e r , where t h e employer 
f a i l s t o r e s p o n d w i t h i n 30 days, as r e q u i r e d by t h e OAR, i t may be l i a b l e f o r a 
p e n a l t y and a s s o c i a t e d a t t o r n e y f e e . See Helen M. Chase. 42 Van N a t t a 1850 
(1 9 9 0 ) . 

A c c o r d i n g l y , we f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o t r e a t m e n t s i n excess 
o f t h e g u i d e l i n e s , and we r e v e r s e t h e Referee's r u l i n g on t h i s i s s u e . 

P e n a l t y and A t t o r n e y Fee For M e d i c a l S e r v i c e s D e n i a l 

The R e f e r e e assessed p e n a l t i e s and a t t o r n e y f e e s on t h e grounds t h a t t h e 
d e n i a l was p r o s p e c t i v e and t h a t t h e employer d i d n o t comply w i t h f o r m e r OAR 436-
1 0 - 0 4 0 ( 1 ) ( a ) i n t h a t i t r e p e a t e d l y a t t a c k e d Dr. B e r a r d i ' s b i l l s b u t d i d n o t r e 
f e r t h o s e b i l l s t o t h e M e d i c a l D i r e c t o r . We d i s a g r e e . 

I n l i g h t o f o u r r u l i n g t h a t t h e d e n i a l was n o t p r o s p e c t i v e , t h e R e f e r e e 
e r r e d i n a s s e s s i n g p e n a l t i e s and a t t o r n e y fees on t h a t b a s i s . As t o f o r m e r OAR 
4 3 6 - 1 0 - 0 4 0 ( 1 ) ( a ) , assuming w i t h o u t so d e c i d i n g t h a t t h e employer u n r e a s o n a b l y 
f a i l e d t o comply w i t h t h e r u l e , we have found t h a t t h e u n d e r l y i n g c l a i m i s n o t 
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compensable. T h e r e f o r e , t h e r e a r e n e i t h e r amounts due nor u n r e a s o n a b l e r e s i s 
t a n c e t o t h e payment o f compensation upon which t o base p e n a l t i e s o r a t t o r n e y 
f e e s . See E l l i s v. McCall I n s u l a t i o n , 308 Or 74 (1 9 8 9 ) . A c c o r d i n g l y , we r e 
v e r s e t h e p e n a l t y and a t t o r n e y f e e assessed by t h e Refere e . 

ORDER 

The Referee's o r d e r d a t e d January 12, 1990 i s m o d i f i e d i n p a r t , and r e 
v e r s e d i n p a r t . I n l i e u o f t h e Referee's award and i n a d d i t i o n t o t h e 39 p e r 
c e n t (124.8 degrees) unscheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n 
O r d e r , c l a i m a n t i s awarded 2 p e r c e n t (6.4 degrees) unscheduled permanent 
d i s a b i l i t y , g i v i n g him a t o t a l award t o d a t e o f 41 p e r c e n t (131.2 degrees) 
u n s c h e d u l e d permanent d i s a b i l i t y f o r a low back i n j u r y . That p o r t i o n o f t h e 
Re f e r e e ' s o r d e r w h i c h s e t a s i d e t h e employer's m e d i c a l s e r v i c e s d e n i a l i s 
r e v e r s e d . The d e n i a l i s r e i n s t a t e d and and u p h e l d , and t h e Refer e e ' s $1,275 
assessed a t t o r n e y f e e award f o r p r e v a i l i n g on t h e d e n i e d c l a i m i s r e v e r s e d . 
Those p o r t i o n s o f t h e Referee's o r d e r t h a t assessed c l a i m a n t a p e n a l t y o f 25 
p e r c e n t o f u n p a i d c h i r o p r a c t i c b i l l s and a r e l a t e d a t t o r n e y f e e o f $250 a r e 
r e v e r s e d . I n l i e u o f t h e Referee's $1,400 assessed a t t o r n e y f e e f o r p r e v a i l i n g 
on t h e employer's c r o s s - r e q u e s t s e e k i n g a r e d u c t i o n o f permanent p a r t i a l 
d i s a b i l i t y , c l a i m a n t ' s a t t o r n e y i s awarded $1,000, t o be p a i d by t h e employer. 

March 22. 1991 C i t e as 43 Van N a t t a 637 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CAROLYN L. THOM, Claimant 
WCB Case No. Cl-00261 

ORDER APPROVING CLAIM DISPOSITION AGREEMENT 
Malagon, Moore, e t a l . , C l a i m a n t A t t o r n e y s 

D avid O. Home, Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

On F e b r u a r y 19, 1991, t h e Board acknowledged r e c e i p t o f t h e p a r t i e s ' c l a i m 
d i s p o s i t i o n agreement i n t h e above-captioned m a t t e r . P ursuant t o t h a t a g r e e 
ment, i n c o n s i d e r a t i o n o f t h e payment o f $7,500 by Wausau, c l a i m a n t f u l l y 
r e l e a s e s h i s r i g h t t o f u t u r e w o r k e r s ' compensation b e n e f i t s , e x c e p t m e d i c a l s e r 
v i c e s , f o r h i s F e b r u a r y 24, 1989 compensable i n j u r y . 

The agreement i s i n accordance w i t h t h e terms and c o n d i t i o n s p r e s c r i b e d by 
t h e D i r e c t o r . See ORS 656.236(1). A c c o r d i n g l y , t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i s approved, hereby f u l l y and f i n a l l y r e s o l v i n g t h i s m a t t e r . An 
a t t o r n e y f e e p a y a b l e t o c l a i m a n t ' s a t t o r n e y a c c o r d i n g t o t h e t e r m s o f t h e agree
ment i s a l s o approved. 

P a r e n t h e t i c a l l y , t h e agreement p r o v i d e s t h a t Wausau s h a l l advance c l a i m a n t 
a payment o f $3,000 upon submission o f t h e agreement t o t h e Board. The agree
ment f u r t h e r p r o v i d e s t h a t , i f t h e agreement i s d i s a p p r o v e d by t h e Board, Wausau 
would c o n s i d e r t h e s a i d $3,000 an overpayment on t h e c l a i m and i t w o u l d be de
d u c t e d f r o m any te m p o r a r y t o t a l d i s a b i l i t y o r permanent p a r t i a l d i s a b i l i t y w hich 
may become p a y a b l e on t h e accepted c l a i m . 

An agreement w h i c h a l l o w s t h e r e c o v e r y o f p r e p a i d d i s a p p r o v e d CDA proceeds 
a g a i n s t f u t u r e compensation i s p e r m i s s i b l e . J u l i a n H. Combs, 43 Van N a t t a 327 
( 1 9 9 1 ) , amended 43 Van N a t t a 503 (1991). Thus, t o t h e e x t e n t t h a t t h e p r o v i s i o n 
p e r m i t s such a r e c o v e r y i t i s n o t c o n t r a r y t o law. However, overpayments may be 
r e c o v e r e d o n l y f r o m f u t u r e permanent d i s a b i l i t y b e n e f i t s , n o t t e m p o r a r y d i s a b i l 
i t y b e n e f i t s . Buddy T i l l m a n , 41 Van N a t t a 239 ( 1 9 8 9 ) ; H a r o l d D. Bates, 38 Van 
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N a t t a 992 ( 1 9 8 6 ) . Inasmuch as t h e " o f f s e t " p r o v i s i o n c o u l d be i n t e r p r e t e d t o 
encompass f u t u r e t e m p o r a r y , as w e l l as permanent d i s a b i l i t y , b e n e f i t s , i t w o u ld 
be c o n t r a r y t o law. 

I n any e v e n t , s i n c e t h e Board f i n d s no b a s i s f o r d i s a p p r o v i n g t h e a g r e e 
ment, t h i s o b j e c t i o n a b l e language i s harmless and s h a l l n o t p r e c l u d e a p p r o v a l o f 
t h e agreement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
STEVEN L. WOODS, Claimant 

WCB Case Nos. 89-18989 & 89-18016 
ORDER ON REVIEW 

Max Rae, Claimant A t t o r n e y 
Steven C o t t o n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee Myzak's o r d e r w h i c h : 
(1) u p h e l d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m as 
n o t r e l a t e d t o h i s compensable back c o n d i t i o n ; and (2) u p h e l d SAIF's d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r a back c o n d i t i o n . On r e v i e w , t h e i s s u e s a r e 
m e d i c a l s e r v i c e s and a g g r a v a t i o n . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " and make t h e f o l l o w i n g a d d i 
t i o n a l f i n d i n g . By l e t t e r o f August 28, 1989, SAIF d e n i e d c o m p e n s a b i l i t y o f t h e 
c o n d i t i o n w h i c h gave r i s e t o c l a i m a n t ' s J u l y 1989 need f o r m e d i c a l s e r v i c e s . 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t ' s compensable low back c o n d i t i o n i s a m a t e r i a l c o n t r i b u t i n g cause 
o f h i s c u r r e n t need f o r m e d i c a l t r e a t m e n t . 

S i n c e t h e l a s t arrangement o f compensation, c l a i m a n t has s u f f e r e d a symp
t o m a t i c e x a c e r b a t i o n o f h i s compensable low back i n j u r y r e n d e r i n g him l e s s a b l e t o 
work. 

CONCLUSIONS OF LAW AND OPINION 
M e d i c a l S e r v i c e s 

I n o r d e r t o e s t a b l i s h e n t i t l e m e n t t o compensation f o r m e d i c a l s e r v i c e s , 
c l a i m a n t must p r o v e a c a u s a l r e l a t i o n s h i p between t h e m e d i c a l s e r v i c e s and h i s 
compensable i n j u r y and t h e reasonableness and n e c e s s i t y o f t h e m e d i c a l s e r v i c e s . 
ORS 656.245; J o r d a n v. SAIF, 86 Or App 29, 32 ( 1 9 8 6 ) ; West v. SAIF, 74 Or App 317, 
320 ( 1 9 8 5 ) . SAIF c h a l l e n g e s o n l y whether c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d 
t o t h e compensable c o n d i t i o n . 

C l a i m a n t s u s t a i n e d a p r i o r compensable o u t - o f - s t a t e i n j u r y t o h i s upper and 
l o w e r back i n October 1986. C l a i m a n t was t r e a t e d c o n s e r v a t i v e l y and r e c o v e r e d 
w i t h no permanent i m p a i r m e n t , r e t u r n i n g t o h i s u s u a l j o b w i t h o u t r e s t r i c t i o n s 
t h r e e and o n e - h a l f weeks l a t e r . I n January 1987, c l a i m a n t e x p e r i e n c e d an e x a c e r 
b a t i o n o f l e f t mid and upper lumbar back p a i n . A f t e r s i x and o n e - h a l f weeks o f 
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c o n s e r v a t i v e t r e a t m e n t , c l a i m a n t a g a i n r e c o v e r e d and resumed p e r f o r m i n g h i s u s u a l 
j o b d u t i e s . 

C l a i m a n t began w o r k i n g f o r SAIF's i n s u r e d i n September 1987. He worked 
w i t h o u t d i f f i c u l t y u n t i l October 1988 when he was a g a i n i n j u r e d , s u s t a i n i n g a 
l u m b o s a c r a l s t r a i n . C l a i m a n t was o f f work f o r t h r e e weeks. A f t e r r e t u r n i n g t o 
work, c l a i m a n t c o n t i n u e d t o e x p e r i e n c e low back p a i n c a u s i n g him t o miss work 
o c c a s i o n a l l y . Then, i n J u l y 1989, c l a i m a n t ' s back p a i n i n c r e a s e d w i t h p a i n r a d i 
a t i n g down t h e r i g h t l e g and w i t h numbness o f t h e r i g h t f o o t . 

SAIF a s s e r t s t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d t o e i t h e r t h e 
p r i o r O ctober 1986 o u t - o f - s t a t e i n j u r y o r t o h i s p r e e x i s t i n g c o n g e n i t a l anomaly 
r a t h e r t h a n t o t h e compensable i n j u r y . We d i s a g r e e . 

S i n c e h i s J u l y 1989 e x a c e r b a t i o n , c l a i m a n t has been t r e a t e d by t h e K a i s e r 
Permanente p h y s i c i a n s , p r i m a r i l y Dr. Pribnow, and e v a l u a t e d by o r t h o p e d i c surgeon 
G r i t z k a . D u r i n g h i s independent m e d i c a l e x a m i n a t i o n , Dr. G r i t z k a d i s c o v e r e d t h a t 
c l a i m a n t has a c o n g e n i t a l anomaly o f t h e l u m b o s a c r a l s p i n e , B e r t o l o t t i ' s Syndrome. 
Only Dr. G r i t z k a has expressed an o p i n i o n as t o t h e c a u s a l r e l a t i o n s h i p between 
c l a i m a n t ' s compensable i n j u r y and h i s c u r r e n t need f o r t r e a t m e n t . 

U n l i k e t h e R eferee, we f i n d t h a t Dr. G r i t z k a o f f e r s a w e l l - r e a s o n e d e x p l a n a 
t i o n f o r h i s o p i n i o n t h a t c l a i m a n t ' s c u r r e n t c o n d i t i o n i s r e l a t e d t o h i s compens
a b l e October 1988 i n j u r y . F u r t h e r m o r e , we do n o t agree w i t h t h e R eferee t h a t Dr. 
G r i t z k a was n o t f u l l y aware o f c l a i m a n t ' s p r i o r i n j u r i e s i n r e l a t i n g c l a i m a n t ' s 
c u r r e n t c o n d i t i o n t o h i s 1988 l u m b o s a c r a l s p r a i n . Dr. G r i t z k a t o o k a p a t i e n t h i s 
t o r y as p a r t o f h i s complete e x a m i n a t i o n and c l a i m a n t a d v i s e d t h e d o c t o r r e g a r d i n g 
h i s p r i o r i n j u r i e s . A l s o , Dr. G r i t z k a examined c l a i m a n t f o r SAIF, and a r e a d i n g 
o f h i s r e p o r t r e v e a l s t h a t p r i o r r e c o r d s accompanied c l a i m a n t t o t h e appointment. 

I n d i r e c t response t o SAIF, Dr. G r i t z k a addressed t h e c a u s a t i o n i s s u e as i t 
r e l a t e s t o c l a i m a n t ' s 1986 i n j u r y . He r e i t e r a t e d t h a t c l a i m a n t ' s c u r r e n t c o n d i 
t i o n i s p r o b a b l y due t o t h e i n d u s t r i a l i n j u r y o f October 1988. S p e c i f i c a l l y , he 
n o t e d t h a t t h e October 1988 i n c i d e n t c o u l d r e a s o n a b l y be e x p e c t e d t o cause 
c l a i m a n t ' s p r e s e n t c o m p l a i n t s . T h i s i s c o n s i s t e n t w i t h c l a i m a n t ' s work h i s t o r y 
and t e s t i m o n y w h i c h r e v e a l t h a t c l a i m a n t worked s t e a d i l y f r o m March 1987 u n t i l t h e 
O ctober 1988 i n j u r y , and was o f f work due t o p a i n a f t e r t h e October 1988 i n j u r y . 

A f t e r Dr. G r i t z k a made t h e new d i a g n o s i s o f B e r t o l o t t i ' s Syndrome, Dr. 
Pribnow examined c l a i m a n t a g a i n and p r e p a r e d a n o t h e r r e p o r t . However, Dr. Pribnow 
n o t e d o n l y t h a t he had n o t h i n g more t o o f f e r t o c l a i m a n t and d i d n o t o p i n e whether 
c l a i m a n t ' s c u r r e n t c o n d i t i o n i s due t o c l a i m a n t ' s October 1986 o r October 1988 
compensable i n j u r i e s o r t o some o t h e r e t i o l o g y . 

I n a d d i t i o n , we n o t e t h a t no p h y s i c i a n has suggested t h a t c l a i m a n t ' s c u r r e n t 
c o n d i t i o n i s due t o h i s c o n g e n i t a l anomaly a l o n e . Dr. G r i t z k a s t a t e d t h a t i n d i 
v i d u a l s w i t h B e r t o l o t t i ' s Syndrome are n o t n e c e s s a r i l y symptomatic as a n a t u r a l 
consequence o f t h e u n d e r l y i n g complex; r a t h e r , t h e y become symptomatic f o l l o w i n g 
an i n j u r y such as t h e one c l a i m a n t s u f f e r e d . There i s no c o n t r a r y o p i n i o n . We, 
t h e r e f o r e , f i n d t h a t c l a i m a n t ' s c o n d i t i o n i s due i n m a t e r i a l p a r t t o h i s compens
a b l e 1988 i n j u r y . Consequently, c l a i m a n t has e s t a b l i s h e d t h a t h i s c u r r e n t need 
f o r m e d i c a l s e r v i c e s i s compensable. 

A g g r a v a t i o n 

I n o r d e r t o e s t a b l i s h a compensable a g g r a v a t i o n c l a i m under ORS 656.273(1), 
c l a i m a n t must pr o v e b o t h a w o r s e n i n g o f h i s c o n d i t i o n s i n c e t h e l a s t award o r 
arrangement o f compensation, and a m a t e r i a l c a u s a l c o n n e c t i o n between t h e worsened 
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c o n d i t i o n and t h e compensable i n j u r y . Smith v. SAIF, 302 Or 396 ( 1 9 8 6 ) ; Stepp v. 
SAIF, 78 Or App 438 ( 1 9 8 6 ) . I n t h i s c o n t e x t , a "worsened c o n d i t i o n " means 
i n c r e a s e d symptoms o r a w o r s e n i n g o f t h e u n d e r l y i n g c o n d i t i o n , r e s u l t i n g i n d i m i n 
i s h e d e a r n i n g c a p a c i t y . P e r r y v. SAIF, 307 Or 654, on remand 99 Or App 52 ( 1 9 8 9 ) . 
I f c l a i m a n t s u f f e r e d a symptomatic e x a c e r b a t i o n and t h e p r i o r award c o n t e m p l a t e d 
f u t u r e symptomatic e x a c e r b a t i o n s accompanied by a d i m i n i s h e d e a r n i n g c a p a c i t y , 
t h e n c l a i m a n t must a l s o p r o v e e i t h e r t h a t h i s e a r n i n g c a p a c i t y was d i m i n i s h e d 
l o n g e r o r i n g r e a t e r degree t h a n was a n t i c i p a t e d , o r t h a t h i s e a r n i n g c a p a c i t y r e 
s u l t e d i n 14 c o n s e c u t i v e days o f t o t a l d i s a b i l i t y o r i n p a t i e n t h o s p i t a l i z a t i o n . 
Gywnn v. SAIF, 304 Or 345 ( 1 9 8 7 ) , on rem 91 Or App 84 ( 1 9 8 8 ) ; Edward D. Lucas, 41 
Van N a t t a 2272 ( 1 9 8 9 ) . 

We have c o n c l u d e d above t h a t c l a i m a n t ' s c o n d i t i o n i n J u l y 1989 was m a t e r i 
a l l y r e l a t e d t o t h e 1988 i n j u r y . Thus, we need o n l y d e t e r m i n e w h e t h e r t h e c o n d i 
t i o n has worsened s i n c e t h e l a s t award o f compensation. 

C l a i m a n t s u s t a i n e d a compensable l u m b o s a c r a l s t r a i n on October 12, 1988. He 
r e t u r n e d t o h i s r e g u l a r work as a nurse's a s s i s t a n t . H i s c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order i s s u e d December 12, 1988, awarding no permanent u n s c h e d u l e d 
d i s a b i l i t y . I n J u l y 1989, as a r e s u l t o f i n c r e a s e d low back p a i n r a d i a t i n g i n t o 
t h e r i g h t l e g , Dr. Pribnow, c l a i m a n t ' s t r e a t i n g p h y s i c i a n , r e s t r i c t e d c l a i m a n t t o 
l i g h t d u t y work w i t h no l i f t i n g over 10 pounds, w i t h no b e n d i n g , no p u s h i n g / p u l l 
i n g , and no c o n t a c t s w i t h h o s p i t a l p a t i e n t s . The employer had no work f o r c l a i m 
a n t w i t h i n t h e s e r e s t r i c t i o n s . On October 10, 1989, Dr. Pribnow p e r m a n e n t l y 
r e s t r i c t e d c l a i m a n t t o l i g h t d u t y work. 

Thus, . c l a i m a n t e x p e r i e n c e d i n c r e a s e d symptoms i n J u l y 1989 so t h a t he was 
l e s s a b l e t o work t h a n a t t h e t i m e o f c l a i m c l o s u r e . As c l a i m a n t was awarded no 
permanent d i s a b i l i t y under t h e D e t e r m i n a t i o n Order t h a t l a s t c l o s e d t h e c l a i m , we 
f i n d t h a t f u t u r e e x a c e r b a t i o n s r e s u l t i n g i n a l o s s o f e a r n i n g c a p a c i t y were n o t 
c o n t e m p l a t e d . See L o u i s A. Duchene, 41 Van N a t t a 2399, 2400 ( 1 9 8 9 ) . Conse
q u e n t l y , any subsequent change i n c l a i m a n t ' s c o n d i t i o n r e s u l t i n g i n t e m p o r a r y o r 
permanent l o s s o f e a r n i n g c a p a c i t y i s s u f f i c i e n t t o pro v e i n c r e a s e d d i s a b i l i t y . 
A c c o r d i n g l y , c l a i m a n t has e s t a b l i s h e d a compensable a g g r a v a t i o n o f h i s low back 
c o n d i t i o n . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s s e r v i c e s 
a t h e a r i n g and on r e v i e w c o n c e r n i n g t h e a g g r a v a t i o n and m e d i c a l s e r v i c e s i s s u e s i s 
$3,200, t o be p a i d by SAIF. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h i s case (as i n d i c a t e d i n c o u n s e l ' s s t a t e m e n t o f 
s e r v i c e s ) , t h e c o m p l e x i t y o f t h e i s s u e s , t h e v a l u e o f t h e i n t e r e s t i n v o l v e d , and 
t h e r i s k t h a t c o u n s e l ' s s e r v i c e s would go uncompensated. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 2 1 , 1990 i s a f f i r m e d i n p a r t and r e v e r s e d i n 
p a r t . The SAIF C o r p o r a t i o n ' s d e n i a l s a r e s e t a s i d e , and t h e c l a i m i s remanded t o 
SAIF f o r a c ceptance and p r o c e s s i n g i n accordance w i t h t h e law. For s e r v i c e s a t 
h e a r i n g and on Board r e v i e w r e g a r d i n g t h e a g g r a v a t i o n and m e d i c a l s e r v i c e s i s s u e s , 
c l a i m a n t ' s a t t o r n e y i s awarded an assessed f e e o f $3,200, p a y a b l e by SAIF. The 
re m a i n d e r o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
VERNON L. COPE, Claimant 
WCB Case No. 90-10212 

ORDER DENYING MOTION TO DISMISS 
Borneman & R o s s i , Claimant A t t o r n e y s 

Dennis S. M a r t i n ( S a i f ) , Defense A t t o r n e y 

C l a i m a n t has moved t h e Board f o r an o r d e r d i s m i s s i n g t h e SAIF Corpora
t i o n . ' s r e q u e s t f o r r e v i e w o f a Referee's o r d e r on t h e grounds t h a t t h e i s s u e 
r a i s e d by t h e r e q u e s t has been rend e r e d moot by e v e n t s w h i c h have o c c u r r e d a f t e r 
t h e i s s u a n c e o f t h e Referee's o r d e r . We deny t h e m o t i o n . 

FINDINGS OF FACT 

Cl a i m a n t r e q u e s t e d a h e a r i n g , c o n t e s t i n g SAIF's d e n i a l o f h i s f r a c t u r e d 
l e f t f o r e a r m . I n a d d i t i o n , c l a i m a n t r e q u e s t e d t h a t p e n a l t i e s and a t t o r n e y f e e s 
be assessed f o r an a l l e g e d l y unreasonable d e n i a l . By o r d e r d a t e d November 26, 
1990, t h e Referee d i r e c t e d SAIF t o accept c l a i m a n t ' s c l a i m and p r o c e s s i t 
a c c o r d i n g t o law. The Referee a l s o d i r e c t e d SAIF t o pay c l a i m a n t ' s a t t o r n e y a 
$1,700 assessed a t t o r n e y f e e f o r p r e v a i l i n g on t h e d e n i a l i s s u e . C o n c l u d i n g 
t h a t t h e d e n i a l was n o t unreasonable, t h e Referee d e c l i n e d t o assess p e n a l t i e s 
and a t t o r n e y f e e s . 

On November 29, 1990, SAIF r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Referee's 
o r d e r . On December 7, 1990, SAIF's counsel r e q u e s t e d t h a t t h e R e f e r e e abate h i s 
o r d e r by December 10, 1990, t h e d a t e when i t would be r e q u i r e d t o b e g i n p a y i n g 
t e m p o r a r y t o t a l d i s a b i l i t y . On December 10, 1990, t h e Referee a b a t e d h i s o r d e r . 
That same day, SAIF's c l a i m s examiner d i r e c t e d a l e t t e r t o c l a i m a n t s t a t i n g t h a t 
SAIF's d e n i a l was r e s c i n d e d and t h e c l a i m was accepted as n o n d i s a b l i n g . On 
December 1 1 , 1990, SAIF p a i d c l a i m a n t ' s a t t o r n e y t h e $1,700 awarded by t h e Ref
e r e e . On December 12, 1990, c l a i m a n t ' s counsel a d v i s e d t h e R e f e r e e o f SAIF's 
acceptance and contended t h a t t h e c o m p e n s a b i l i t y i s s u e was moot. 

On December 14, 1990, upon r e c e i v i n g t h e Referee's abatement o r d e r , SAIF's 
c l a i m s examiner n o t i f i e d c l a i m a n t t h a t , i n l i g h t o f t h e R e f e r e e ' s abatement 
o r d e r , SAIF was r e s c i n d i n g i t s acceptance ( i . e . r e i n s t a t i n g i t s d e n i a l ) . There
a f t e r , SAIF's c l a i m s examiner a d v i s e d c l a i m a n t ' s c o u n s e l o f i t s e r r o r and sought 
r e t u r n o f i t s $1,700. On December 18, 1990, t h e Referee i s s u e d an Order on Re
c o n s i d e r a t i o n a d h e r i n g t o h i s November 26, 1990 o r d e r . On December 20, 1990, 
SAIF's c o u n s e l a d v i s e d t h e Referee t h a t t h e c l a i m s examiner's d e n i a l r e s c i s s i o n 
and payment o f a t t o r n e y f e e s had been i s s u e d i n e r r o r and c o r r e c t e d . 

CONCLUSIONS OF LAW 

C l a i m a n t contends t h a t SAIF's r e s c i s s i o n o f i t s d e n i a l and payment o f t h e 
R e f e r e e ' s a t t o r n e y f e e award c o n s t i t u t e s acceptance o f t h e c l a i m and moots i t s 
a p p e a l o f t h e Referee's o r d e r . We d i s a g r e e . 

To b e g i n , t h e correspondence s u r r o u n d i n g SAIF's c l a i m s examiner's December 
10 l e t t e r p e r s u a s i v e l y e s t a b l i s h e s t h a t t h e d e n i a l r e s c i s s i o n n o t i c e and a t t o r 
ney f e e check were i s s u e d i n e r r o r . Of p a r t i c u l a r n o t e i s SAIF's c o u n s e l ' s 
December 7 l e t t e r , w h i c h demonstrates t h a t SAIF was concerned about i t s c l a i m 
p r o c e s s i n g o b l i g a t i o n s i n response t o t h e Referee's c o m p e n s a b i l i t y r u l i n g and 
t h e need f o r t h e Referee t o abate h i s o r d e r by December 10. The t i m i n g o f 
SAIF's c l a i m s examiner's December 10 d e n i a l r e s c i s s i o n n o t i c e s u p p o r t s t h e con
c l u s i o n t h a t SAIF was c o m p l y i n g w i t h i t s p r o c e s s i n g d u t i e s unaware o f t h e Ref
e r e e ' s abatement o r d e r . The payment o f c l a i m a n t ' s a t t o r n e y f e e award on Decem
b e r 11 was n o t such a p r o c e s s i n g d u t y . However, as e x p l a i n e d by b o t h SAIF's 
c l a i m s examiner and i t s c o u n s e l , t h e payment was i s s u e d i n e r r o r . 
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I n l i g h t o f t h e s e c i r c u m s t a n c e s , we are n o t p r e p a r e d t o c o n c l u d e t h a t 
SAIF's c l a i m s examiner's December 10 n o t i c e has ren d e r e d i t s a p p e a l o f t h e 
Ref e r e e ' s o r d e r moot. 

I n any e v e n t , because SAIF t i m e l y r e q u e s t e d Board r e v i e w , t h e Re f e r e e ' s 
o r d e r has n o t become f i n a l . See ORS 656.289(3). A f t e r c o n d u c t i n g o u r r e v i e w , 
we a r e a u t h o r i z e d t o a f f i r m , r e v e r s e , m o d i f y o r supplement t h e Re f e r e e ' s o r d e r , 
as w e l l as make such d i s p o s i t i o n o f t h e case as i t d e t e r m i n e s t o be a p p r o p r i a t e . 
ORS 6 5 6 . 2 9 5 ( 6 ) . Consequently, t h e i s s u e s r a i s e d and addressed i n t h e Re f e r e e ' s 
o r d e r r e m a i n v i a b l e . 

D e s p i t e i t s a p p e a l , t h e i n s u r e r i s r e q u i r e d t o comply w i t h t h e Re f e r e e ' s 
o r d e r . ORS 6 5 6 . 3 1 3 ( 1 ) ; Weyerhaeuser Company v. McCullouqh, 92 Or App 204 
( 1 9 8 8 ) ; Theodore W. L i n c i c u m , 40 Van N a t t a 1953 (19 8 8 ) . Thus, SAIF's a c t i o n s i n 
p r o c e s s i n g t h e c l a i m would n o t d e p r i v e SAIF o f i t s r i g h t o f a p p e a l . L o r e n 
C a l l i h a n , 41 Van N a t t a 1449 (1 9 8 9 ) . 

The f a c t t h a t subsequent a c t i o n s have e i t h e r been l a w f u l l y o r e r r o n e o u s l y 
t a k e n i n response t o an appealed Referee's o r d e r does n o t r e s o l v e t h e q u e s t i o n 
o f w h e t h e r t h e c o n c l u s i o n s reached i n t h a t o r d e r were a p p r o p r i a t e i n t h e f i r s t 
i n s t a n c e . L o r e n C a l l i h a n , supra. Rather, t h a t q u e s t i o n remains s u b j e c t t o ou r 
j u r i s d i c t i o n . See ORS 656.289(3); 656.295(6). 

A c c o r d i n g l y , t h e m o t i o n t o d i s m i s s i s d e n i e d . SAIF's r e p l y b r i e f s h a l l be 
due 14 days f r o m t h e d a t e o f t h i s o r d e r . T h e r e a f t e r , t h i s case s h a l l be dock
e t e d f o r r e v i e w . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARY A. NAGEL, Claimant 
WCB Case No. 90-09577 

ORDER DENYING RECONSIDERATION 
Malagon, e t a l . , C l aimant A t t o r n e y s 

Scheminske & Lyons, Defense A t t o r n e y s 

The i n s u r e r has r e q u e s t e d r e c o n s i d e r a t i o n o f our Fe b r u a r y 28, 1991 Order 
on Review, as r e c o n s i d e r e d March 8, 1991, t h a t r e v e r s e d a Refer e e ' s o r d e r w h i c h 
i n c r e a s e d a D e t e r m i n a t i o n Order award o f unscheduled permanent d i s a b i l i t y f r o m 
15 p e r c e n t (48 degrees) t o 45 p e r c e n t (144 d e g r e e s ) . S p e c i f i c a l l y , t h e i n s u r e r 
seeks r e d u c t i o n o f c l a i m a n t ' s permanent d i s a b i l i t y award below t h a t g r a n t e d by 
t h e D e t e r m i n a t i o n Order. 

The i n s u r e r d i d n o t c r o s s - r e q u e s t a h e a r i n g a s k i n g f o r a r e d u c t i o n o f t h e 
D e t e r m i n a t i o n Order award. Now t h e i n s u r e r seems t o be a r g u i n g t h a t t h e Board 
has t h e a u t h o r i t y t o reduce an award o f permanent d i s a b i l i t y w i t h o u t such a r e 
q u e s t . Assuming, w i t h o u t d e c i d i n g , t h a t t h e i n s u r e r i s c o r r e c t , we adhere t o 
our p r i o r p o l i c y d e c i s i o n n o t t o do so. L o r i S. P r a t t , 42 Van N a t t a 1989 
(1 9 9 0 ) . 

The r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . We adhere t o o u r F e b r u a r y 28, 
1991 o r d e r , as r e c o n s i d e r e d March 8, 1991. The p a r t i e s ' r i g h t s o f a p p e a l s h a l l 
c o n t i n u e t o r u n f r o m t h e d a t e o f our March 8, 1991 o r d e r . 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE WOODS, Claimant 
WCB Case No. Cl-00460 

ORDER DISAPPROVING CLAIMS DISPOSITION AGREEMENT 
Coons, e t a l . , C l a i m a n t A t t o r n e y s 

M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

On F e b r u a r y 27, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n 
agreement i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d 
e r a t i o n o f t h e payment o f $3,200, l e s s a 25 p e r c e n t a t t o r n e y f e e , c l a i m a n t 
" r e l e a s e s " h i s r i g h t t o "10% unscheduled permanent p a r t i a l d i s a b i l i t y g i v i n g him 
a 2 1 % award f o r t h i s c l a i m . " We s e t a s i d e t h e d i s p o s i t i o n . 

By v i r t u e o f a September 19, 1990 D e t e r m i n a t i o n Order, c l a i m a n t has r e 
c e i v e d 11 p e r c e n t unscheduled permanent d i s a b i l i t y f o r a L5-S1 h e r n i a t e d nucleus 
p u l p o s u s . I n c o n s i d e r a t i o n o f t h e payment o f $3,200 by t h e employer, c l a i m a n t 
agrees t o p a r t i a l l y r e l e a s e h i s r i g h t s t o w o r k e r s ' compensation b e n e f i t s under 
h i s 1989 compensable i n j u r y . S p e c i f i c a l l y , c l a i m a n t r e l e a s e s "10% unscheduled 
permanent p a r t i a l d i s a b i l i t y g i v i n g him a 2 1 % award f o r t h i s c l a i m . " 

P u r s u a n t t o ORS 656.236(1), t h e p a r t i e s t o a c l a i m may make such d i s p o s i 
t i o n o f any o r a l l m a t t e r s r e g a r d i n g a c l a i m , e x c e p t m e d i c a l s e r v i c e s , as t h e 
p a r t i e s c o n s i d e r r e a s o n a b l e , s u b j e c t t o such terms and c o n d i t i o n s as t h e D i r e c 
t o r may p r e s c r i b e . I n accordance w i t h OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( h ) , t h e p a r t i e s a r e r e 
q u i r e d t o s p e c i f i c a l l y i d e n t i f y a l l b e n e f i t s , r i g h t s and i n s u r e r o b l i g a t i o n s 
under t h e Workers' Compensation Law which are r e l e a s e d by t h e agreement. 
"Release" means t o d i s c h a r g e a c l a i m one has a g a i n s t a n o t h e r . B l a c k ' s Law 
D i c t i o n a r y , A b r i d g e d F i f t h E d i t i o n , 1983. 

Here, t h e proposed d i s p o s i t i o n p r o v i d e s t h a t c l a i m a n t " r e l e a s e s " h i s r i g h t 
t o 10 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . D e s p i t e t h e use o f t h e 
t e r m " r e l e a s e s " , t h e p a r t i e s f u r t h e r agree t h a t c l a i m a n t ' s t o t a l u nscheduled 
permanent d i s a b i l i t y under h i s c l a i m s h a l l be i n c r e a s e d f r o m 11 p e r c e n t t o 21 
p e r c e n t . 

I f c l a i m a n t i s r e l e a s i n g His r i g h t t o 10 p e r c e n t u n s c h e d u l e d permanent 
d i s a b i l i t y b e n e f i t s , he cannot s i m u l t a n e o u s l y acknowledge r e c e i p t o f , and t h e 
employer r e c e i v e c r e d i t f o r p r o v i d i n g , such b e n e f i t s . I n t h i s r e s p e c t , t h e 
a t t e m p t e d d u a l purpose f o r t h e proceeds from t h i s proposed d i s p o s i t i o n i s n o t 
p e r m i s s i b l e . 

I f i t i s t h e p a r t i e s ' i n t e n t i o n t o i n c r e a s e c l a i m a n t ' s t o t a l u nscheduled 
permanent d i s a b i l i t y award t o 21 p e r c e n t , t h e r e s u l t can be a c h i e v e d o n l y by 
means o f a s e t t l e m e n t s t i p u l a t i o n . I f such a s t i p u l a t i o n r e s o l v e s a d i s p u t e 
a r i s i n g o u t o f a c l a i m c l o s u r e , t h e s t i p u l a t i o n can be s u b m i t t e d t o t h e H e arings 
D i v i s i o n a t any t i m e a f t e r t h e c o n c l u s i o n o f t h e r e c o n s i d e r a t i o n p r o c e e d i n g by 
t h e E v a l u a t i o n S e c t i o n under ORS 656.268. OAR 438-09-005(1). I f , on t h e o t h e r 
hand, a s t i p u l a t i o n does n o t r e s o l v e a d i s p u t e a r i s i n g o u t o f a c l a i m c l o s u r e , 
i t may be s u b m i t t e d t o t h e Hearings D i v i s i o n a t any t i m e . OAR 438-09-005 ( 2 ) . 

S i n c e t h e c l a i m has r e c e n t l y been c l o s e d and t h e agreement does n o t i n d i 
c a t e e i t h e r t h a t t h e D e t e r m i n a t i o n Order i s f i n a l o r t h a t a r e c o n s i d e r a t i o n p r o 
c e e d i n g has been c o n c l u d e d , t h e s t i p u l a t i o n p rocess would n o t appear t o be t h e 
a p p r o p r i a t e v e h i c l e f o r r e s o l v i n g t h i s m a t t e r a t t h e p r e s e n t t i m e . 

I f i t i s t h e p a r t i e s ' i n t e n t i o n t h a t c l a i m a n t r e l e a s e h i s r i g h t t o r e q u e s t 
r e c o n s i d e r a t i o n and/or a h e a r i n g c o n c e r n i n g t h e September 19, 1990 D e t e r m i n a t i o n 
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Order i n exchange f o r a s t a t e d sum o f money, t h a t purpose may be a c h i e v e d by 
c l a i m d i s p o s i t i o n agreement. Under such an agreement, c l a i m a n t ' s t o t a l unsched
u l e d permanent d i s a b i l i t y award would remain a t 11 p e r c e n t ; i t w o u l d n o t be 
i n c r e a s e d t o 21 p e r c e n t as t h e d i s p o s i t i o n p r e s e n t l y p r o v i d e s . 

As c u r r e n t l y d r a f t e d , t h e d i s p o s i t i o n p r o v i d e s f o r b o t h t h e r e l e a s e o f 
c l a i m a n t ' s r i g h t s t o 10 p e r c e n t unscheduled permanent d i s a b i l i t y and t h e i n 
c r e a s e o f h i s t o t a l award t o 21 p e r c e n t . For t h e reasons p r e v i o u s l y d i s c u s s e d , 
we f i n d such an agreement t o be c o n t r a r y t o OAR 436- 6 0 - 1 4 5 ( 3 ) ( h ) and, as such, 
u n r e a s o n a b l e as a m a t t e r o f law under ORS 6 5 6 . 2 3 6 ( 1 ) ( a ) . A c c o r d i n g l y , t h e p r o 
posed d i s p o s i t i o n i s d i s a p p r o v e d . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r 
s h a l l recommence payment o f temporary o r permanent d i s a b i l i t y t h a t was s t a y e d by 
su b m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 4 3 6 - 6 0 - 1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

I T IS SO ORDERED. 

March 27, 1991 C i t e as 43 Van N a t t a 644 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
ROBERT A. DePRETTO, Claimant 

WCB Case No. 90-01829 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant A t t o r n e y 
Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Howe l l and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
d e c l i n e d t o award an assessed a t t o r n e y f e e f o r h i s c o u n s e l ' s s e r v i c e s r e g a r d i n g 
t h e SAIF C o r p o r a t i o n ' s p r e h e a r i n g r e s c i s s i o n o f i t s a g g r a v a t i o n d e n i a l . On 
r e v i e w , t h e i s s u e i s a t t o r n e y f e e s . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s . " 

CONCLUSIONS OF LAW AND OPINION 

I n o r d e r t o be e n t i t l e d t o an assessed a t t o r n e y f e e under ORS 6 5 6 . 3 8 6 ( 1 ) , 
c l a i m a n t must " f i n a l l y p r e v a i l * * * i n a h e a r i n g b e f o r e t h e r e f e r e e . " Here, 
SAIF r e s c i n d e d i t s a g g r a v a t i o n d e n i a l p r i o r t o h e a r i n g . C l a i m a n t has n o t f i n 
a l l y p r e v a i l e d b e f o r e a r e f e r e e . T h e r e f o r e , he i s n o t e n t i t l e d t o an assessed 
a t t o r n e y f e e under ORS 656.386(1). Duane L. Jones, 42 Van N a t t a 875 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 25, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DONALD R. DODGIN, Claimant 

WCB Case No. 90-0162 5 
ORDER ON REVIEW (REMANDING) 

M e r r i l l Schneider, Claimant A t t o r n e y 
L a r r y Schucht ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Podnar's o r d e r w h i c h d i s m i s s e d h i s 
h e a r i n g r e q u e s t . On r e v i e w , t h e i s s u e i s d i s m i s s a l . We remand. 

FINDINGS OF FACT 

Cl a i m a n t f i l e d a c l a i m f o r a l e f t w r i s t i n j u r y . T h i s c l a i m was d e n i e d by 
SAIF on December 26, 1989. T h e r e a f t e r , c l a i m a n t r e q u e s t e d a h e a r i n g c o n c e r n i n g 
SAIF's d e n i a l . A h e a r i n g was scheduled f o r June 1, 1990. 

C l a i m a n t , who was u n r e p r e s e n t e d , d i d n o t appear a t t h e h e a r i n g . By o r d e r 
o f June 18, 1990, t h e Referee d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e 
b a s i s o f c l a i m a n t ' s f a i l u r e t o appear a t t h e h e a r i n g . 

T h e r e a f t e r , c l a i m a n t r e t a i n e d an a t t o r n e y . On J u l y 18, 1990, c l a i m a n t ' s 
c o u n s e l r e q u e s t e d r e c o n s i d e r a t i o n o f t h e Referee's d i s m i s s a l o r d e r . He a t t a c h e d 
a f f i d a v i t s f r o m c l a i m a n t which i n d i c a t e d t h a t c l a i m a n t had n o t appeared because 
he t h o u g h t t h e c l a i m was accepted and because he had been a s s i g n e d t o work i n 
S e a t t l e , Washington t h e week o f t h e h e a r i n g . A t t a c h e d t o t h e a f f i d a v i t s were 
l e t t e r s f r o m SAIF t o c l a i m a n t i n d i c a t i n g t h a t i t had approved payment f o r 
c l a i m a n t ' s m e d i c a l b i l l i n g s and t h a t i t was w i l l i n g t o accep t h i s c l a i m . The 
Re f e r e e d e c l i n e d t o r e c o n s i d e r h i s o p i n i o n . T h e r e a f t e r , c l a i m a n t r e q u e s t e d 
Board r e v i e w . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d e c l i n e d t o r e c o n s i d e r h i s Order o f D i s m i s s a l . We d i s a g r e e . 

Former OAR 438-06-071 p r o v i d e s : 

" F a i l u r e o f a p a r t y o r t h e p a r t y ' s r e p r e s e n t a t i v e 
t o appear a t t h e t i m e and p l a c e scheduled f o r a 
h e a r i n g i s a w a i v e r o f appearance. I f t h e p a r t y 
t h a t f a i l s t o appear i s t h e p a r t y t h a t r e q u e s t e d 
t h e h e a r i n g , t h e r e f e r e e s h a l l i s s u e an o r d e r d i s 
m i s s i n g t h e r e q u e s t f o r h e a r i n g f o r f a i l u r e t o 
appear u n l e s s a postponement i s g r a n t e d under 438-
060-081." 

Former OAR 438-06-081 p r o h i b i t e d postponements exc e p t upon a f i n d i n g o f e x t r a 
o r d i n a r y c i r c u m s t a n c e s beyond t h e c o n t r o l o f t h e p a r t y r e q u e s t i n g t h e pos t p o n e 
ment . 

Here, t h e SAIF C o r p o r a t i o n w r o t e c l a i m a n t two l e t t e r s i n d i c a t i n g t h a t i t 
was w i l l i n g t o accept h i s c l a i m and t h a t a l l m e d i c a l b i l l i n g s c o n n e c t e d w i t h h i s 
i n j u r y had been approved f o r payment. These l e t t e r s s u p p o r t c l a i m a n t ' s b e l i e f 
t h a t h i s c l a i m had been accepted t h e r e f o r e making t h e h e a r i n g unneccesary. Fur
t h e r , t h e employer a t - i n j u r y had scheduled c l a i m a n t t o work i n S e a t t l e , Washing
t o n on t h e d a t e o f h e a r i n g , which would have made i t d i f f i c u l t f o r c l a i m a n t t o 
a t t e n d t h e h e a r i n g . 

Under t h e s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t has e s t a b l i s h e d ex
t r a o r d i n a r y c i r c u m s t a n c e beyond h i s c o n t r o l which would j u s t i f y a postponement 
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o f h i s h e a r i n g . T h e r e f o r e , we v a c a t e t h e Referee's o r d e r and remand t h i s case 
t o R e f e r e e Podnar f o r a h e a r i n g on t h e m e r i t s . 

I T I S SO ORDERED. 

March 27. 1991 C i t e as 43 Van N a t t a 646 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM G. EDWARDS, Claimant 

WCB Case Nos. 90-08419 & 90-07241 
ORDER ON REVIEW 

Malagon, e t a l . , Claimant A t t o r n e y s 
Employers Defense Counsel, Defense A t t o r n e y s 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
M c W i l l i a m s ' o r d e r t h a t i n c r e a s e d c l a i m a n t ' s scheduled permanent d i s a b i l i t y award 
f o r a l e f t l e g i n j u r y f r o m 5 p e r c e n t (7.5 d e g r e e s ) , as awarded by a De t e r m i n a 
t i o n O r der, t o 20 p e r c e n t (30 d e g r e e s ) ; and (2) awarded 10 p e r c e n t (15 degrees) 
s c h e d u l e d permanent d i s a b i l i t y f o r a r i g h t l e g i n j u r y , whereas a D e t e r m i n a t i o n 
Order had awarded no permanent d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fact" as our own. 

CONCLUSIONS OF LAW AND OPINION 

We adopt t h a t p o r t i o n o f t h e Referee's o p i n i o n w h i c h f o u n d c l a i m a n t e n t i 
t l e d t o 10 p e r c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e l e f t l e g , and 5 p e r 
c e n t s c h e d u l e d permanent d i s a b i l i t y f o r t h e , r i g h t l e g under an a p p l i c a t i o n o f 
t h e s t a n d a r d s . However, t h e Referee a l s o found t h a t c l a i m a n t had e s t a b l i s h e d by 
c l e a r and c o n v i n c i n g e v i d e n c e t h a t her l e f t l e g and r i g h t l e g d i s a b i l i t y was 
g r e a t e r t h a n t h a t c a l c u l a t e d under t h e s t a n d a r d s . W i t h t h i s p o r t i o n o f t h e Ref
e r e e ' s o r d e r we d i s a g r e e , and m o d i f y t h e Referee's award a c c o r d i n g l y . 

For purposes o f d e t e r m i n i n g i n j u r y r e l a t e d permanent i m p a i r m e n t d i s a b i l 
i t y , ORS 656.287(7) and 656.295(5) r e q u i r e a p p l i c a t i o n o f t h e s t a n d a r d s f o r t h e 
e v a l u a t i o n o f d i s a b i l i t i e s adopted by t h e D i r e c t o r p u r s u a n t t o ORS 
6 5 6 . 7 2 6 ( 3 ) ( f ) ( A ) . Those s t a n d a r d s i n e f f e c t on t h e d a t e o f t h e D e t e r m i n a t i o n 
Order f r o m w h i c h t h e h e a r i n g was r e q u e s t e d c o n t r o l t h e e v a l u a t i o n o f permanent 
p a r t i a l d i s a b i l i t y . Former OAR 438-10-010. 

Because c l a i m a n t became m e d i c a l l y s t a t i o n a r y on Februa r y 9, 1990, and h i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Orders d a t e d March 2 1 , 1990 and A p r i l 6, 1990, 
we a p p l y . t h e s t a n d a r d s e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i n a t i o n O r d ers i n r a t 
i n g c l a i m a n t ' s permanent d i s a b i l i t y . Former OAR 436-35-001 e t seq. Former 
OAR 436-35-010 t h r o u g h 436-35-260 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s s c h e d u l e d 
permanent d i s a b i l i t y . S p e c i f i c a l l y , we a p p l y t h o s e s t a n d a r d s e f f e c t i v e J a nuary 
1, 1989. 

We agree w i t h t h e Referee t h a t t h e m e d i c a l and l a y e v i d e n c e e s t a b l i s h e s 
t h a t c l a i m a n t s u f f e r s f r o m a c h r o n i c b i l a t e r a l knee c o n d i t i o n t h a t l i m i t s r e p e t 
i t i v e use. Because o f t h e compensable i n j u r y , c l a i m a n t ' s a b i l i t y t o s t a n d , 
w a l k , and r u n has been l i m i t e d . Former OAR 436-35-010(7). A c c o r d i n g l y , c l a i m 
a n t i s e n t i t l e d t o a 5 p e r c e n t impairment v a l u e f o r each l e g r e p r e s e n t i n g l o s s 
o f use o r f u n c t i o n f o r t h o s e l i m b s . 
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I n a d d i t i o n , c l a i m a n t has undergone a l e f t m e d i a l meniscectomy. A l t h o u g h 
i n a l a t e r r e p o r t t h e t r e a t i n g surgeon o p i n e d t h a t removal o f t h e m e d i a l 
meniscus a p p r o x i m a t e d 25 p e r c e n t , we n o t e t h a t t h e s u r g i c a l r e p o r t i n d i c a t e s 
t h a t a g r e a t e r amount has been a f f e c t e d , s p e c i f i c a l l y , one h a l f o f t h e meniscus 
f l a p was removed. Inasmuch as t h e s u r g i c a l r e p o r t p r o v i d e s a s u p e r i o r e x p l a n a 
t i o n o f t h e p r o c e d u r e p e r f o r m e d , we f i n d i t t o be more p e r s u a s i v e . Thus, we 
c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d t o a 5 p e r c e n t v a l u e f o r a p a r t i a l m e d i a l 
meniscectomy o f t h e l e f t l e g . 

We p r o c e e d t o c a l c u l a t e c l a i m a n t ' s d i s a b i l i t y . For a t o t a l v a l u e f o r l o s s 
o f use o r f u n c t i o n o f t h e l e f t l e g , t h e v a l u e f o r c l a i m a n t ' s c h r o n i c c o n d i t i o n 
(5) i s combined, n o t added, t o t h e v a l u e f o r t h e s u r g i c a l p r o c e d u r e ( 5 ) , f o r a 
v a l u e t o t a l o f 9.75 p e r c e n t f o r l o s s o f use o r f u n c t i o n o f t h e l e f t l e g . Former 
OAR 43 6 - 3 5 - 2 4 0 ( 5 ) . That d i s a b i l i t y f i g u r e i s rounded t o t h e n e x t h i g h e r whole 
p e r c e n t a g e . T h e r e f o r e , c l a i m a n t ' s l o s s o f use o r f u n c t i o n o f t h e l e f t l e g i s 10 
p e r c e n t (15 d e g r e e s ) . C l a i m a n t ' s l o s s o f use o r f u n c t i o n o f t h e r i g h t l e g i s 5 
p e r c e n t (7.5 d e g r e e s ) . Former OAR 436-35-010(6). 

However, e i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d as a w h o l e , c o n s t i 
t u t e s c l e a r and c o n v i n c i n g evidence t h a t t h e degree o f permanent p a r t i a l d i s 
a b i l i t y s u f f e r e d by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by 
t h e s t a n d a r d s . ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i 
dence must e s t a b l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s h i g h l y p r o b a b l e . 
R i l e y H i l l G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, 402 ( 1 9 8 7 ) . 

The R e f e r e e based t h e a d d i t i o n a l permanent d i s a b i l i t y upon f i n d i n g s i n t h e 
l e f t l e g o f d i s a b l i n g p a i n , c h r o n i c l i m i t a t i o n s , and weakness. The Referee based 
an a d d i t i o n a l award f o r t h e r i g h t l e g on f i n d i n g s o f c a t c h i n g , and p a i n and 
s w e l l i n g a s s o c i a t e d w i t h movement and a c t i v i t y , p a r t i c u l a r l y w a l k i n g . 

I n t h i s r e g a r d , we n o t e t h a t c l a i m a n t has r e t u r n e d t o r e g u l a r f u l l t i m e 
work. As an e n g i n e e r i n g a i d e , he i s r e q u i r e d t o t r a v e r s e t h r o u g h b r u s h and un
even g r o u n d , o c c a s i o n a l l y p a c k i n g up t o 30 pounds. D e s p i t e t h i s f a v o r a b l e r e 
t u r n t o work, h i s t r e a t i n g p h y s i c i a n r e p o r t s t h a t c l a i m a n t c o n t i n u e s t o e x p e r i 
ence d i s c o m f o r t i n h i s knees w i t h i n t e r m i t t e n t s w e l l i n g and symptomology. 
C l a i m a n t ' s t e s t i m o n y c o r r o b o r a t e s t h i s view. A c c o r d i n g l y , we f i n d t h e above 
e v i d e n c e s u p p o r t s t h e award o f a c h r o n i c c o n d i t i o n l i m i t i n g r e p e t i t i v e use, b u t 
does n o t p r o v e by c l e a r and c o n v i n c i n g evidence t h a t c l a i m a n t i s e n t i t l e d t o 
more t h a n h i s permanent d i s a b i l i t y awards under t h e s t a n d a r d s . 

ORDER 

The Referee's o r d e r d a t e d September 28, 1990 i s m o d i f i e d . I n l i e u o f t h e 
R e f e r e e ' s award, and i n a d d i t i o n t o t h e A p r i l 6, 1990 D e t e r m i n a t i o n Order award 
o f 5 p e r c e n t (7.5 d e g r e e s ) , c l a i m a n t i s awarded 5 p e r c e n t (7.5 d egrees) sched
u l e d permanent p a r t i a l d i s a b i l i t y f o r t h e l o s s o f use o r f u n c t i o n o f t h e l e f t 
l e g , f o r a t o t a l award t o d a t e o f 10 p e r c e n t (15 d e g r e e s ) . I n l i e u o f t h e Ref
e r e e ' s award, and i n a d d i t i o n t o t h e D e t e r m i n a t i o n Order, c l a i m a n t i s awarded 5 
p e r c e n t (7.5 degrees) permanent p a r t i a l d i s a b i l i t y f o r t h e l o s s o f use o r f u n c 
t i o n o f t h e r i g h t l e g . 
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I n t h e M a t t e r o f t h e Compensation o f 
PAMELA L. FOSTER-CUNNINGHAM, Claimant 

WCB Case No. 90-01933 
ORDER ON REVIEW 

G a t t i , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Referee M i c h a e l Johnson's 
o r d e r t h a t : (1) u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l o f m e d i c a l s e r v i c e s 
t h a t was i s s u e d on January 16, 1990; and (2) u p h e l d t h e employer's "de f a c t o " 
d e n i a l o f an a g g r a v a t i o n c l a i m . The employer c r o s s - r e q u e s t s r e v i e w o f t h o s e 
p o r t i o n s o f t h e o r d e r t h a t : (1) g r a n t e d c l a i m a n t i n t e r i m compensation f r o m 
December 19, 1989 t o January 24, 1990; and (2) assessed a p e n a l t y and a s s o c i a t e d 
a t t o r n e y f e e f o r a l l e g e d l y improper c l a i m s p r o c e s s i n g . . The i s s u e s on r e v i e w a r e 
c o m p e n s a b i l i t y o f m e d i c a l s e r v i c e s , a g g r a v a t i o n , i n t e r i m compensation and p e n a l 
t i e s and a s s o c i a t e d a t t o r n e y f e e s . We a f f i r m i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

CONCLUSIONS OF LAW AND OPINION 
D e n i a l s 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n s on t h e m e d i c a l s e r v i c e s 
d e n i a l and on t h e m e r i t s o f t h e a g g r a v a t i o n d e n i a l . We d i s a g r e e w i t h t h e Ref
eree t h a t t h e d e n i a l t h a t was i s s u e d on January 16, 1990 d i d n o t deny t h e a g g r a 
v a t i o n c l a i m . The d e n i a l was i s s u e d a f t e r t h e employer r e c e i v e d i n f o r m a t i o n 
f r o m t h e t r e a t i n g c h i r o p r a c t o r , Dr. Bashin, t h a t c l a i m a n t began t r e a t i n g w i t h 
him i n November 1989 f o r severe neck, mid-back, and low-back p a i n and h e a r t 
p a l p i t a t i o n s . I n t h a t same r e p o r t , he i n d i c a t e d t h a t c l a i m a n t was n o t m e d i c a l l y 
s t a t i o n a r y and a u t h o r i z e d t i m e l o s s . The d e n i a l d e n i e d c u r r e n t t r e a t m e n t be
cause i t was n o t c a u s a l l y r e l a t e d t o t h e accepted i n j u r y . We i n t e r p r e t t h i s 
d e n i a l t o be one o f a g g r a v a t i o n as w e l l as o f m e d i c a l s e r v i c e s . To e s t a b l i s h an 
a g g r a v a t i o n , c l a i m a n t has t h e burden o f p r o o f t o show t h a t h i s c u r r e n t c o n d i t i o n 
i s t h e r e s u l t o f t h e o r i g i n a l i n j u r y . Former ORS 656.273. Thus, under t h e s e 
c i r c u m s t a n c e s , a d e n i a l o f c a u s a l r e l a t i o n s h i p would a l s o encompass c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

I n t e r i m Compensation 

The R e f e r e e f o u n d t h a t c l a i m a n t was e n t i t l e d t o i n t e r i m compensation f r o m 
t h e d a t e t h e employer r e c e i v e d a u t h o r i z a t i o n o f t i m e l o s s u n t i l t h e d a t e c l a i m 
a n t r e q u e s t e d a h e a r i n g on t h e "de f a c t o " a g g r a v a t i o n d e n i a l . The employer 
argues t h a t t h e f o r m a l d e n i a l i s s u e d on January 16, 1990 t e r m i n a t e d i t s r e s p o n 
s i b i l i t y t o pay t i m e l o s s . We agree based on our d e c i s i o n t h a t t h e d e n i a l was 
a l s o a d e n i a l o f t h e a g g r a v a t i o n c l a i m . ORS 656.262(2). T h e r e f o r e , c l a i m a n t i s 
e n t i t l e d t o t i m e l o s s f r o m December 19, 1989 u n t i l January 16, 1990. 

P e n a l t i e s and A t t o r n e y Fees 

We a f f i r m and adopt t h e Referee's c o n c l u s i o n s r e g a r d i n g t h e assessment o f 
a p e n a l t y and a t t o r n e y f e e based on t h e employer's f a i l u r e t o pay t h e i n t e r i m 
c ompensation i n a t i m e l y manner. 

Inasmuch as p e n a l t i e s and a t t o r n e y fees a r e n o t compensation f o r purposes 
o f ORS 6 5 6 . 3 8 2 ( 2 ) , c l a i m a n t i s n o t e n t i t l e d t o an a t t o r n e y f e e f o r s u c c e s s f u l l y 
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d e f e n d i n g t h e Referee's o r d e r c o n c e r n i n g t h o s e i s s u e s . Saxton v. SAIF, 80 Or 
App 631 ( 1 9 8 6 ) ; Dotson v. Bohemia, I n c . , 80 Or App 233 ( 1 9 8 6 ) . 
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ORDER 

The Referee's o r d e r d a t e d June 13, 1990 i s a f f i r m e d i n p a r t and m o d i f i e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t awarded i n t e r i m compensation from 
December 19, 1989 u n t i l January 24,.1990 i s m o d i f i e d t o award i n t e r i m compensa
t i o n o n l y u n t i l January 16, 1990. The remainder o f t h e o r d e r i s a f f i r m e d . 

March 27, 1991 C i t e as 43 Van N a t t a 649 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
LAWRENCE D. GRAZER, Claimant 

WCB Case No. 90-04180 
ORDER ON REVIEW 

V i c k & G u t z l e r , Claimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members C r i d e r and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Ref e r e e Q u i l l i n a n ' s o r d e r t h a t 
d i d n o t award an a t t o r n e y f e e i n c o n n e c t i o n w i t h t h e s e l f - i n s u r e d employer's 
c r o s s r e q u e s t f o r h e a r i n g . Claimant a l s o contends t h a t t h e R e f e r e e s h o u l d have 
assessed a p e n a l t y under ORS 656.382(3). On r e v i e w , t h e i s s u e s a r e a t t o r n e y 
f e e s and p e n a l t i e s . We r e v e r s e i n p a r t and a f f i r m i n p a r t . 

FINDINGS OF FACT 

C l a i m a n t s u f f e r e d a compensable i n j u r y . H i s c l a i m was c l o s e d by D e t e r m i 
n a t i o n Order w h i c h awarded him unscheduled permanent p a r t i a l d i s a b i l i t y o f 4 
p e r c e n t . The award was based on l o s t range o f m o t i o n . 

C l a i m a n t r e q u e s t e d a h e a r i n g s e e k i n g a d d i t i o n a l permanent p a r t i a l d i s a b i l 
i t y . The s e l f - i n s u r e d employer c r o s s - r e q u e s t e d a h e a r i n g s e e k i n g a r e d u c t i o n i n 
t h e award. 

The R e f e r e e , i n a p o r t i o n o f t h e o r d e r w h i c h i s n o t b e f o r e us on r e v i e w , 
i n c r e a s e d c l a i m a n t ' s award t o 5 p e r c e n t . The Referee f o u n d t h a t c l a i m a n t had 
s u f f e r e d no l o s s o f range o f m o t i o n due t o t h e compensable i n j u r y b u t t h a t he 
had s u f f e r e d a l o s s o f r e p e t i t i v e use due t o t h e i n j u r y . The i n c r e a s e d award 
was based on l o s s o f r e p e t i t i v e use. 

FINDINGS OF ULTIMATE FACT 

On t h e s e l f - i n s u r e d employer's c r o s s - r e q u e s t f o r h e a r i n g , t h e Ref e r e e 
f o u n d t h a t c l a i m a n t ' s compensation s h o u l d n o t be d i s a l l o w e d o r red u c e d . 

CONCLUSIONS OF LAW AND OPINION • 

The R e f e r e e a u t h o r i z e d a f e e payable o u t o f t h e i n c r e a s e d compensation 
•payable under her o r d e r . See OAR 438-15-040. However, a l t h o u g h c l a i m a n t ' s com
p e n s a t i o n was n o t d i s a l l o w e d o r reduced p u r s u a n t t o t h e s e l f - i n s u r e d employer's 
c r o s s - r e q u e s t , she awarded no f e e payable by t h e employer. C l a i m a n t contends 
t h a t an e m p l o y e r - p a i d f e e s h o u l d have been awarded p u r s u a n t t o ORS 65 6 . 3 8 2 ( 2 ) ; 
OAR 438-15-065. The s e l f - i n s u r e d employer concedes t h a t a f e e s h o u l d have been 
awarded. We agree. Kordon v. Mercer I n d u s t r i e s , 308 Or 290 ( 1 9 8 9 ) . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a re a s o n a b l e f e e f o r c l a i m a n t ' s c o u n s e l ' s 
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s e r v i c e s a t h e a r i n g c o n c e r n i n g t h e c r o s s - r e q u e s t i s $800, t o be p a i d by t h e 
s e l f - i n s u r e d employer. I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y 
c o n s i d e r e d t h e t i m e d e v o t e d t o t h e case (as r e p r e s e n t e d by c l a i m a n t ' s s t a t e m e n t 
o f s e r v i c e s w h i c h was s u b m i t t e d t o t h e R e f e r e e ) , t h e m i n i m a l c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . We n o t e t h a t t h e s t a t e m e n t o f 
s e r v i c e s must i n c l u d e t i m e spent p r e p a r i n g f o r h e a r i n g on t h e c o m p e n s a b i l i t y 
i s s u e ( w h i c h was r e s e r v e d ) and on t h e r e q u e s t f o r a d d i t i o n a l compensation as 
w e l l as on t h e employer's r e q u e s t f o r r e d u c t i o n . C l a i m a n t ' s a t t o r n e y i s n o t 
e n t i t l e d t o an e m p l o y e r - p a i d f e e f o r s e r v i c e s on t h e s e o t h e r i s s u e s a t t h i s 
t i m e . 

C l a i m a n t a l s o contends t h a t t h e Referee e r r e d by f a i l i n g t o award a 
p e n a l t y under ORS 656 . 3 8 2 ( 3 ) . The s t a t u t e does a u t h o r i z e t h e R e f e r e e t o assess 
a p e n a l t y upon a f i n d i n g t h a t an employer's r e q u e s t f o r h e a r i n g was u n d e r t a k e n 
f o r t h e purposes o f d e l a y o r o t h e r v e x a t i o u s reason o r w i t h o u t r e a s o n a b l e 
g r o u n d . Assuming, arguendo, t h a t a Referee may assess a p e n a l t y f o r a f r i v o l o u s 
c r o s s - r e q u e s t u n d e r t a k e n f o r purposes o f d e l a y o r t h e l i k e , we a r e n o t persuaded 
t h a t t h e r e i s any ev i d e n c e t h a t t h e r e q u e s t f o r r e d u c t i o n was u n d e r t a k e n f o r 
such i l l e g i t i m a t e purposes. The D e t e r m i n a t i o n Order was pre m i s e d on t h e v i e w 
t h a t c l a i m a n t had s u f f e r e d a l o s s o f range o f m o t i o n ; t h e R eferee f o u n d t h a t 
c l a i m a n t had n o t i n f a c t l o s t range o f m o t i o n due t o t h e i n j u r y ; c l a i m a n t has 
n o t c h a l l e n g e d t h a t f i n d i n g on r e v i e w . A l t h o u g h t h e employer d i d n o t p r e v a i l on 
i t s r e q u e s t f o r r e d u c t i o n , t h e employer's c o n t e n t i o n was c l e a r l y n o t w i t h o u t 
r e a s o n a b l e g r o u n d . Consequently, we f i n d t h a t t h e Referee d i d n o t e r r i n t h i s 
r e g a r d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 3, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d ' i n 
p a r t . For s e r v i c e s a t h e a r i n g on t h e c r o s s - r e q u e s t , c l a i m a n t ' s a t t o r n e y i s 
awarded an assessed f e e o f $800, t o be p a i d by t h e s e l f - i n s u r e d employer. The 
b a l a n c e o f t h e o r d e r i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
ROBERT E. GREER, I I , Claimant 

WCB Case No. TP-90055 
THIRD PARTY DISTRIBUTION ORDER 

A c c i d e n t V i c t i m s L e g a l C l i n i c , C l a i m a n t A t t o r n e y s 
J. D a v i d Thurber ( S a i f ) , Defense A t t o r n e y 

The SAIF C o r p o r a t i o n , as a p a y i n g agency, p e t i t i o n s t h e Board t o r e s o l v e a 
d i s p u t e c o n c e r n i n g a " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a t h i r d 
p a r t y s e t t l e m e n t . ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e p e r t a i n s t o : (1) 
SAIF's e n t i t l e m e n t t o a share o f a $25,000 s e t t l e m e n t between c l a i m a n t and h i s 
f o r m e r a t t o r n e y a r i s i n g from c l a i m a n t ' s l e g a l r e p r e s e n t a t i o n d u r i n g a t h i r d 
p a r t y a c t i o n ; and (2) whether SAIF may r e c o v e r a p o r t i o n o f i t s l i e n a t t r i 
b u t a b l e t o a c t u a l c l a i m c o s t s f o r which c l a i m a n t contends he r e c e i v e d no b e n e f i t 
o r c o u l d have been o b t a i n e d a t a l e s s e r c o s t . We conclude t h a t SAIF may r e c o v e r 
i t s a c t u a l c l a i m c o s t s from t h e t h i r d p a r t y r e c o v e r y , w h i c h i n c l u d e s $12,500 o f 
t h e $25,000 s e t t l e m e n t between c l a i m a n t and h i s form e r c o u n s e l . 

FINDINGS OF FACT 

I n November 1985, w h i l e o p e r a t i n g c o n s t r u c t i o n equipment, c l a i m a n t s u f 
f e r e d a compensable i n j u r y t o h i s r i g h t hand. SAIF accepted t h e c l a i m and has 
p r o v i d e d c o m p e nsation. To d a t e , SAIF has expended t h e f o l l o w i n g c l a i m c o s t s 
t o t a l l i n g $133,045.75: 
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$66,160.17 i n m e d i c a l b e n e f i t s ; 
$35,015.47 i n temporary t o t a l d i s a b i l i t y ; 
$ 5,337.10 i n v o c a t i o n a l temporary d i s a b i l i t y ; 
$17,908.01 i n v o c a t i o n a l r e h a b i l i t a t i o n c o s t s ; and 
$ 8,625.00 i n permanent d i s a b i l i t y . 

C l a i m a n t e v e n t u a l l y secured l e g a l c o u n s e l , Mr. Jagger, f o r t h e purpose o f 
i n v e s t i g a t i n g a t h i r d p a r t y a c t i o n a g a i n s t t h e m a n u f a c t u r e r o f t h e c o n s t r u c t i o n 
equipment. C l a i m a n t and h i s a t t o r n e y e n t e r e d i n t o a c o n t i n g e n c y f e e r e t a i n e r 
agreement. The c o n t r a c t p r o v i d e d t h a t Jagger would r e c e i v e 25 p e r c e n t o f any 
r e c o v e r y o b t a i n e d w i t h o u t t h e i n s t i t u t i o n o f a c t i o n o r a r b i t r a t i o n ; 33 p e r c e n t 
o f any r e c o v e r y o b t a i n e d i f an a c t i o n was i n s t i t u t e d , b u t no t r i a l o r h e a r i n g 
was h e l d ; 40 p e r c e n t o f any r e c o v e r y i f t r i a l o r h e a r i n g had commenced; and 45 
p e r c e n t o f any r e c o v e r y i f t h e case was appealed. 

C l a i m a n t i n s t i t u t e d a t h i r d p a r t y a c t i o n . F o l l o w i n g a t r i a l , c l a i m a n t ob
t a i n e d a $325,000 judgment. The t h i r d p a r t y appealed t h e judgment. W h i l e t h e -
a p p e a l was p e n d i n g , n e g o t i a t i o n s t o s e t t l e t h e l i t i g a t i o n ensued. D u r i n g t h o s e 
n e g o t i a t i o n s , c l a i m a n t was a d v i s e d by h i s a t t o r n e y t h a t SAIF w o u l d n o t be a b l e 
t o r e c o v e r i t s v o c a t i o n a l r e h a b i l i t a t i o n c o s t s . Based on t h i s a d v i c e , c l a i m a n t 
assumed he w o uld r e c e i v e $100,000 o f a $300,000 s e t t l e m e n t o f f e r . 

W i t h SAIF's a p p r o v a l , c l a i m a n t and t h e t h i r d p a r t y s e t t l e d t h e a c t i o n f o r 
$300,000. C l a i m a n t ' s a t t o r n e y c l a i m e d a $100,000 a t t o r n e y f e e and $7,334,92 i n 
l i t i g a t i o n c o s t s . SAIF a s s e r t e d a l i e n , w hich i n c l u d e d v o c a t i o n a l a s s i s t a n c e 
c o s t s . Based on such a d i s t r i b u t i o n , c l a i m a n t ' s p o r t i o n w o u ld be $64,234.54. 
When c l a i m a n t l e a r n e d o f t h i s proposed d i s t r i b u t i o n , he sought a n o t h e r a t t o r n e y , 
Mr. Goodman. 

T h e r e a f t e r , c l a i m a n t demanded t h a t h i s f o r m e r a t t o r n e y , Mr. Jagger, reduce 
h i s $100,000 a t t o r n e y f e e . Jagger r e f u s e d t o reduce h i s f e e and s u b s e q u e n t l y 
f i l e d a p e t i t i o n f o r a d e c l a r a t o r y judgment r e g a r d i n g t h e d i s p u t e . I n response, 
c l a i m a n t f i l e d a c o u n t e r c l a i m , a l l e g i n g b r each o f c o n t r a c t , f r a u d , and p r o f e s 
s i o n a l n e g l i g e n c e . C l a i m a n t sought $62,960.43 i n economic damages, as w e l l non-
economic damages t o be d e t e r m i n e d a t t r i a l , and c o s t and d i s b u r s e m e n t s . A f t e r 
d e p o s i t i o n s were t a k e n , t h e n e g l i g e n c e c l a i m was n o t p ursued. 

When SAIF l e a r n e d o f t h e d i s p u t e between c l a i m a n t and h i s f o r m e r a t t o r n e y , 
Ms. B l a i r , i t s t h i r d p a r t y c l a i m s examiner, n o t i f i e d c l a i m a n t ' s c u r r e n t a t t o r n e y 
o f i t s l i e n . Acknowledging c l a i m a n t ' s d i s p u t e w i t h h i s f o r m e r c o u n s e l , B l a i r 
n o t e d t h a t c l a i m a n t was e n t i t l e d t o 1/3 o f t h e t h i r d p a r t y s e t t l e m e n t r e m a i n i n g 
a f t e r t h e payment o f c l a i m a n t ' s a t t o r n e y f e e and l e g a l c o s t s . 

P r i o r t o t h e t r i a l between c l a i m a n t and h i s f o r m e r a t t o r n e y , s e t t l e m e n t o f 
f u r t h e r l i t i g a t i o n was d i s c u s s e d . Jagger o f f e r e d $25,000 i n s e t t l e m e n t . Unsure 
wh e t h e r SAIF would seek a share o f t h i s s e t t l e m e n t , Goodman c o n t a c t e d B l a i r by 
phone on August 13, 1990. Goodman r e p r e s e n t e d t o B l a i r t h a t Jagger had o f f e r e d 
t o s e t t l e t h e " f r a u d c l a i m " f o r $25,000, b u t s t i l l r e f u s e d t o r e d u c e h i s a t t o r 
ney f e e . B l a i r responded t h a t SAIF had no i n t e r e s t i n t h e s e t t l e m e n t , p r o v i d e d 
t h a t t h e a t t o r n e y f e e was n o t reduced. I f t h e a t t o r n e y f e e was r e b a t e d , B l a i r 
a s s e r t e d t h a t SAIF's share o f t h e t h i r d p a r t y s e t t l e m e n t w o u ld be i n c r e a s e d . 

That same day, Goodman c o n t a c t e d Jagger's a t t o r n e y , Mr. Wheatley. For 
$25,000, t h e y agreed t o s e t t l e f u r t h e r l i t i g a t i o n . Goodman and c l a i m a n t t h o u g h t 
t h a t t h e e n t i r e s e t t l e m e n t was f o r c l a i m a n t ' s " f r a u d c l a i m . " Jagger b e l i e v e d 
t h a t t h e s e t t l e m e n t s o l e l y p e r t a i n e d t o an " a t t o r n e y f e e d i s p u t e . " Wheatley 
u n d e r s t o o d t h a t t h e s e t t l e m e n t i n c l u d e d t h e " f r a u d c l a i m as w e l l as t h e c o n t r a c t 
c l a i m . " 
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On August 14, Goodman r e c e i v e d a l e t t e r f rom B l a i r , w h i c h s e t f o r t h a p r o 
posed d i s t r i b u t i o n o f t h e t h i r d p a r t y s e t t l e m e n t . Reducing c l a i m a n t ' s a t t o r n e y 
f e e f r o m $100,000 t o $75,000, t h e d i s t r i b u t i o n - l i s t e d $72,555.03 as c l a i m a n t ' s 
1/3 s h a r e , $133,045.75 p a y a b l e t o SAIF f o r i t s a c t u a l c l a i m c o s t s , w i t h t h e r e 
m a i n i n g $12,064.30 p a y a b l e t o c l a i m a n t . 

Goodman i m m e d i a t e l y c o n t a c t e d B l a i r by t e l e p h o n e . W i t h Goodman's p a r t n e r , 
Mr. B r a d l e y , on t h e t e l e p h o n e l i n e , t h e y a g a i n d i s c u s s e d SAIF's p o s i t i o n . B l a i r 
r e i t e r a t e d t h a t SAIF's p o s i t i o n remained t h a t SAIF had no i n t e r e s t i n a s e t t l e 
ment o f a f r a u d s u i t , b u t would seek a share o f any r e d u c t i o n i n c l a i m a n t ' s 
a t t o r n e y f e e . 

L a t e r t h a t day, c l a i m a n t and Jagger executed a "Mutual Release o f A l l 
C l a i m s . " I n c o n s i d e r a t i o n o f $25,000, t h e y agreed t o s e t t l e a l l c l a i m s a r i s i n g 
o u t o f Jag g e r ' s r e p r e s e n t a t i o n o f c l a i m a n t " i n c l u d i n g b u t n o t l i m i t e d t o any and 
a l l d i s p u t e s r e g a r d i n g m i s r e p r e s e n t a t i o n , f r a u d , b reach o f c o n t r a c t , and d i s 
bursement o f pro c e e d s , i n c l u d i n g known and unknown consequences t h e r e o f w h i c h 
may h e r e a f t e r d e v e l o p as w e l l as t h o s e which have a l r e a d y d e v e l o p e d o r a r e now 
a p p a r e n t . " 

SAIF's c l a i m c o s t s i n c l u d e expenses f o r t h e f o l l o w i n g s e r v i c e s , t o t a l l i n g 
$22,193. $5,495 f o r c l a i m a n t ' s t u i t i o n i n an "Assured C o n s t r u c t i o n S e r v i c e s " 
program. As a r e s u l t o f c o n t i n u i n g d i s p u t e s between c l a i m a n t and h i s i n s t r u c t o r 
c o n c e r n i n g smoking i n t h e clas s r o o m , t h i s program was never c o m p l e t e d . SAIF has 
a l s o expended $770 f o r an e l e c t r o n i c s program a t Lane Community C o l l e g e , $2,000 
f o r a i r - f a r e t o San F r a n c i s c o f o r m e d i c a l t r e a t m e n t , and $13,928 f o r a p p r o x i 
m a t e l y one y e a r o f t e m p o r a r y t o t a l d i s a b i l i t y i n c u r r e d a f t e r t h e a f o r e m e n t i o n e d 
u n s u c c e s s f u l v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . 

C l a i m a n t does n o t contend t h a t t h e s e expenses were n o t i n c u r r e d . R a t h e r , 
he argues t h a t he o b t a i n e d no b e n e f i t s from t h e s e s e r v i c e s and, had h i s c l a i m 
been p r o p e r l y managed, h i s tem p o r a r y t o t a l d i s a b i l i t y b e n e f i t s c o u l d have been 
s u b s t a n t i a l l y r e duced. F i n a l l y , c l a i m a n t a s s e r t s t h a t SAIF f a i l e d t o seek a 
reduce d a i r - f a r e c o n c e r n i n g t h e San F r a n c i s c o f l i g h t . 

CONCLUSIONS OF LAW 

I f t h e w o r k e r s e t t l e s a t h i r d p a r t y c l a i m w i t h p a y i n g agency a p p r o v a l , t h e 
agency i s a u t h o r i z e d t o accep t as i t s share o f t h e proceeds "an amount w h i c h i s 
j u s t and p r o p e r , " p r o v i d e d t h a t t h e worker r e c e i v e s a t l e a s t t h e amount t o w h i c h 
he i s e n t i t l e d under ORS 656.593(1) and ( 2 ) . ORS 656 . 5 9 3 ( 3 ) ; E s t a t e o f Tr o y 
Vance v. W i l l i a m s , 84 Or App 616, 619-20 (1 9 8 7 ) . Any c o n f l i c t as t o what may be 
a " j u s t and p r o p e r d i s t r i b u t i o n " s h a l l be r e s o l v e d by t h e Board. ORS 6 5 6 . 5 9 3 ( 3 ) . 

The s t a t u t o r y f o r m u l a f o r d i s t r i b u t i o n o f a t h i r d p a r t y r e c o v e r y o b t a i n e d 
by judgment, ORS 65 6 . 5 9 3 ( 1 ) , i s g e n e r a l l y a p p l i c a b l e t o t h e d i s t r i b u t i o n o f a 
t h i r d p a r t y r e c o v e r y o b t a i n e d by s e t t l e m e n t . Robert L. C a v i l , 39 Van N a t t a 721 
( 1 9 8 7 ) . Such an approach i s t a k e n t o a v o i d making " e q u i t a b l e d i s t r i b u t i o n s on 
an ad hoc b a s i s " and t o p e r m i t t h e p a r t i e s t o g e n e r a l l y know where t h e y s t a n d as 
t h e y seek t o s e t t l e a t h i r d p a r t y a c t i o n . M a r v i n T h o r n t o n , 34 Van N a t t a 999, 
1002 ( 1 9 8 2 ) . We f i n d no p e r s u a s i v e reason t o d e p a r t f r o m t h a t approach h e r e . 

P u r s u a n t t o ORS 6 5 6 . 5 9 3 ( 1 ) ( a ) , a t t o r n e y fees and c o s t s i n c u r r e d s h a l l be 
i n i t i a l l y d i s b u r s e d . Then t h e worker s h a l l r e c e i v e a t l e a s t 33-1/3 p e r c e n t o f 
t h e b a l a n c e o f t h e r e c o v e r y . ORS 6 5 6 . 5 9 3 ( 1 ) ( b ) . The p a y i n g agency s h a l l be 
p a i d and r e t a i n t h e b a l a n c e o f t h e r e c o v e r y t o t h e e x t e n t t h a t i t i s compensated 
f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d o r o t h e r m e d i c a l , s u r g i c a l o r 
h o s p i t a l s e r v i c e , and f o r t h e p r e s e n t v a l u e o f i t s r e a s o n a b l y t o be e x p e c t e d 
f u t u r e e x p e n d i t u r e s f o r compensation and o t h e r c o s t s o f t h e w o r k e r ' s c l a i m under 
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ORS 656.001 t o 656.794. ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) . Any r e m a i n i n g b a l a n c e s h a l l be p a i d 
t o t h e w o r k e r . ORS 6 5 6 . 5 9 3 ( 1 ) ( d ) . 

Here, t h e d i s p u t e c e n t e r s on what was r e s o l v e d i n t h e agreement between 
c l a i m a n t and Jagger, h i s fo r m e r a t t o r n e y . C l a i m a n t contends t h a t t h e s e t t l e m e n t 
s o l e l y p e r t a i n e d t o h i s f r a u d c l a i m . Since SAIF has agreed t h a t i t s l i e n does 
n o t a t t a c h t o any proceeds from t h e f r a u d c l a i m , c l a i m a n t a s s e r t s t h a t he i s en
t i t l e d t o t h e e n t i r e $25,000 i n s e t t l e m e n t proceeds. SAIF c o u n t e r s t h a t t h e 
$25,000 i s e n t i r e l y a r e d u c t i o n i n c l a i m a n t ' s a t t o r n e y f e e under t h e t h i r d p a r t y 
s e t t l e m e n t . Thus, because c l a i m a n t ' s a t t o r n e y f e e has been r e d u c e d , SAIF argues 
t h a t i t s share o f t h e t h i r d p a r t y r e c o v e r y s h o u l d be i n c r e a s e d . 

The p a r t i e s t o t h e $25,000 s e t t l e m e n t have v a r y i n g u n d e r s t a n d i n g s o f what 
was r e s o l v e d by t h e i r agreement. Claimant and h i s c u r r e n t a t t o r n e y s u n d e r s t o o d 
t h a t t h e s e t t l e m e n t o n l y p e r t a i n e d t o t h e f r a u d c l a i m . On t h e o t h e r hand, 
Ja g g e r , c l a i m a n t ' s f o r m e r a t t o r n e y b e l i e v e d t h a t t h e $25,000 s o l e l y r e p r e s e n t e d 
a r e d u c t i o n o f h i s a t t o r n e y f e e from $100,000 t o $75,000. F i n a l l y , i t was t h e 
u n d e r s t a n d i n g o f Jagger's a t t o r n e y , Wheatley, t h a t b o t h t h e f r a u d and c o n t r a c t 
c l a i m were r e s o l v e d i n t h e $25,000 s e t t l e m e n t . 

A r e v i e w o f t h e August 1990 agreement between c l a i m a n t and Jagger s u p p o r t s 
Wheatley's v e r s i o n . The s e t t l e m e n t e x p r e s s l y p r o v i d e d t h a t a l l c l a i m s a r i s i n g 
o u t o f c l a i m a n t ' s f o r m e r a t t o r n e y ' s r e p r e s e n t a t i o n " i n c l u d i n g b u t n o t l i m i t e d t o 
any and a l l d i s p u t e s r e g a r d i n g m i s r e p r e s e n t a t i o n , b r e a c h o f c o n t r a c t , and d i s 
bursement o f proceeds" were r e s o l v e d . Inasmuch as c l a i m s c o n c e r n i n g f r a u d and 
b r e a c h o f c o n t r a c t were i n d i s p u t e a t t h e t i m e o f t h e s e t t l e m e n t and s i n c e t h e 
agreement e x p r e s s l y r e f e r r e d t o such c l a i m s , we c o n c l u d e t h a t b o t h c l a i m s were 
r e s o l v e d i n t h e s e t t l e m e n t . Moreover, because t h e agreement i s e q u a l l y a p p l i c a 
b l e t o b o t h c l a i m s and does n o t a t t e m p t t o d i v i d e t h e $2 5,000 between t h e 
c l a i m s , we f i n d i t r e a s o n a b l e t o e q u a l l y a p p o r t i o n t h e p r oceeds. Consequently, 
we h o l d t h a t $12,500 o f t h e $25,000 s e t t l e m e n t p e r t a i n e d t o c l a i m a n t ' s c o n t r a c t 
c l a i m and i s s u b j e c t t o SAIF's l i e n . 

C l a i m a n t f u r t h e r argues t h a t SAIF s h o u l d n o t r e c o v e r some $22,193 i n c l a i m 
c o s t s , w h i c h p r i m a r i l y p e r t a i n t o c e r t a i n v o c a t i o n a l and t r a v e l expenses. I n so 
d o i n g , c l a i m a n t does n o t d i s p u t e t h a t t h e s e expenses were i n c u r r e d i n c o n j u n c 
t i o n w i t h t h e p r o c e s s i n g o f h i s c l a i m . I n s t e a d , he a s s e r t s t h a t he e i t h e r r e 
c e i v e d no b e n e f i t f r o m t h e s e r v i c e s o r t h a t t h e s e r v i c e s c o u l d have been p r o 
c u r e d a t a more economical p r i c e . 

C l a i m a n t n e i t h e r p r o v i d e s , nor are we aware o f , any a u t h o r i t y w h i c h would 
p r o h i b i t a p a y i n g agency from r e c o v e r i n g from i t s share o f a t h i r d p a r t y r e c o v 
e r y c l a i m c o s t s t h a t have been a c t u a l l y i n c u r r e d w h i l e p r o c e s s i n g t h e c l a i m . I n 
any e v e n t , r e c o v e r y o f c l a i m c o s t s are n o t c o n t i n g e n t upon t h e success o r f a i l 
u r e o f a p a r t i c u l a r s e r v i c e . Rather, as p r o v i d e d i n ORS 6 5 6 . 5 9 3 ( 1 ) ( c ) , t h e pay
i n g agency i s e n t i t l e d t o r e t a i n t h e balance o f a t h i r d p a r t y r e c o v e r y t o t h e 
e x t e n t t h a t i t i s compensated f o r i t s e x p e n d i t u r e s f o r compensation, f i r s t a i d 
o r o t h e r m e d i c a l , s u r g i c a l , o r h o s p i t a l s e r v i c e , as w e l l as t h e p r e s e n t v a l u e o f 
i t s r e a s o n a b l y t o be e x p e c t e d f u t u r e e x p e n d i t u r e s . F i n a l l y , even assuming t h a t 
SAIF's r e c o v e r y was based on t h e t h e o r y advanced by c l a i m a n t , t h e r e c o r d f a i l s 
t o e s t a b l i s h t h a t t h e d i s p u t e d s e r v i c e s were n o t o f any b e n e f i t t o c l a i m a n t o r , 
even i f t h e y were, t h a t t h e f a i l u r e o f t h e s e s e r v i c e s was a t t r i b u t a b l e t o m i s 
management on t h e p a r t o f SAIF. 

I n c o n c l u s i o n , we h o l d t h a t $12,500 o f t h e $25,000 s e t t l e m e n t between 
c l a i m a n t and h i s f o r m e r a t t o r n e y i s s u b j e c t t o SAIF's t h i r d p a r t y l i e n w h i c h 
t o t a l s $133,045.75. Under such c i r c u m s t a n c e s , c l a i m a n t ' s c u r r e n t a t t o r n e y i s 
d i r e c t e d t o d i s t r i b u t e t h e r e m a i n i n g balance o f t h i r d p a r t y s e t t l e m e n t proceeds 
i n a manner t h a t w i l l a c h i e v e t h e f o l l o w i n g r e s u l t s , w h i c h we f i n d t o be " j u s t 
and p r o p e r " : 
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T h i r d P a r t y S e t t l e m e n t 
A t t o r n e y Fee 
L i t i g a t i o n Costs 

S u b - T o t a l 
C l a i m a n t ' s 1/3 Share 

S u b - T o t a l 
SAIF's L i e n 

Remaining Balance t o Clai m a n t $ 3,730.97 

I T I S SO ORDERED. 

$300, 000. 00 
- 87, 500. 00 
- 7. 334. 92 
$205, 165. 08 

68, 388. 36 
$136, 776. 72 
133. 045. 75 

March 27. 1991 ; C i t e as 43 Van N a t t a 654 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLAUDE E. HARRIS, Claimant 

WCB Case No. 89-20661 
ORDER OF ABATEMENT 

Gin s b u r g , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

The i n s u r e r has moved f o r abatement o f our March 8, 1991 o r d e r , w h i c h 
awarded a d d i t i o n a l t e m p o r a r y d i s a b i l i t y , and assessed p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e c l a i m p r o c e s s i n g . Contending t h a t t h e p a r t i e s i n t e n d t o 
r e s o l v e t h i s m a t t e r p u r s u a n t t o a s t i p u l a t e d s e t t l e m e n t , t h e i n s u r e r seeks 
abatement o f o u r o r d e r t o a w a i t submission o f t h a t agreement. 

Based on t h e r e p r e s e n t a t i o n s c o n t a i n e d i n t h e i n s u r e r ' s m o t i o n , t h e Board 
w i t h d r a w s i t s March 8, 1991 o r d e r . Claimant i s r e q u e s t e d t o su b m i t h i s response 
w i t h i n 10 days o f t h i s o r d e r . Upon r e c e i p t o f t h e p a r t i e s ' agreement, t h e Board 
w i l l p r o c e e d w i t h i t s r e v i e w . I n t h e meantime, t h e p a r t i e s a r e r e q u e s t e d t o 
keep t h e Board f u l l y a p p r i s e d o f any f u r t h e r developments. 

I T I S SO ORDERED. 

March 27, 1991 C i t e as 43 Van N a t t a 654 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CHERYL L. MCCARTHY, Claimant 

WCB Case No. 89-23987 
ORDER ON REVIEW 

Ch a r l e s Maier, Claimant A t t o r n e y 
D a v i d Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Danner's o r d e r t h a t 
awarded c l a i m a n t 14 p e r c e n t (44.8 degrees) unscheduled permanent d i s a b i l i t y f o r 
c e r v i c a l , t h o r a c i c and l e f t s h o u l d e r i n j u r i e s whereas a D e t e r m i n a t i o n Order 
awarded no un s c h e d u l e d permanent d i s a b i l i t y . On r e v i e w , t h e i s s u e i s e x t e n t o f 
uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . We m o d i f y . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f Fa c t " w i t h t h e f o l l o w i n g a d d i t i o n . 
. C l a i m a n t has s u s t a i n e d a 34 p e r c e n t l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h e r 
compensable i n j u r y . 
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CONCLUSIONS OF LAW AND OPINION 

I n d e t e r m i n i n g t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , t h e Referee 
a p p l i e d t h e s t a n d a r d s f o r e v a l u a t i n g permanent d i s a b i l i t y as adopted by t h e 
D i r e c t o r p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See fo r m e r ORS 6 5 6 . 2 8 3 ( 7 ) . S p e c i f i 
c a l l y , t h e Referee a p p l i e d t h e v e r s i o n o f OAR 436-35-001 e t sea i n f o r c e f r o m 
J a n u a r y 1, 1989 u n t i l October 1, 1990, t h e r u l e s i n e f f e c t a t t h e t i m e o f t h e 
November 22, 1989 D e t e r m i n a t i o n Order. These a re t h e r u l e s w h i c h we a p p l y as 
w e l l . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and im p a i r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e appro
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f unscheduled 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

The p a r t i e s do n o t d i s p u t e t h e f o l l o w i n g v a l u e s a s s i g n e d by t h e Ref e r e e : 
age ( 0 ) ; e d u c a t i o n ( 4 ) ; and a d a p t a b i l i t y ( 2 . 5 ) . We t h e r e f o r e d i s c u s s o n l y t h e 
i s s u e o f i m p a i r m e n t . 

I m p a i r m e n t 

The p a r t i e s do n o t d i s p u t e t h e 4 p e r c e n t v a l u e a s s i g n e d by t h e Referee f o r 
c l a i m a n t ' s l o s s o f c e r v i c a l range o f m o t i o n . 

C l a i m a n t argues t h a t she i s e n t i t l e d t o 5 p e r c e n t l o s s o f r e p e t i t i v e use 
i n each o f t h e s e t h r e e areas: neck, upper back and l e f t s h o u l d e r . The " s t a n d 
a r d s " d e f i n e " i m p a i r m e n t " as a decrease i n t h e f u n c t i o n o f a body p a r t o r sy s 
tem, as measured by a p h y s i c i a n . Former OAR 436-35-005(1). See L i n d a F. 
W r i g h t , 42 Van N a t t a 2570 (1 9 9 0 ) . Dr. Gasser, t r e a t i n g c h i r o p r a c t o r , l i m i t e d 
c l a i m a n t ' s r e p e t i t i v e use o f her neck and l e f t s h o u l d e r , b u t n o t her upper back. 
(Ex. 2 2 - 2 ) . C l a i m a n t t e s t i f i e d t h a t she a l s o c o u l d n o t r e p e t i t i v e l y use her 
upper back. ( T r . 1 7 ) . However, t h e r e i s no m e d i c a l o p i n i o n documenting l o s s o f 
r e p e t i t i v e use o f t h e upper back. On t h i s r e c o r d , we f i n d t h a t c l a i m a n t has 
l o s t r e p e t i t i v e use o f her neck and l e f t s h o u l d e r and a s s i g n a v a l u e o f 5 p e r 
c e n t f o r each body p a r t . Former OAR 436-35-320(4); L a r r y L. McDouqal, 42 Van 
N a t t a 1544 ( 1 9 9 0 ) . 

Next, c l a i m a n t argues t h a t she i s e n t i t l e d t o a v a l u e f o r t h e l o s s o f 
ran g e o f m o t i o n i n her l e f t s h o u l d e r . We agree. We use t h e range o f m o t i o n 
measurements c l o s e s t t o t h e h e a r i n g . Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) . Dr. 
M i c h e l s , c o n s u l t i n g c h i r o p r a c t o r , measured c l a i m a n t ' s r e t a i n e d range o f m o t i o n 
as f o l l o w s : f o r w a r d e l e v a t i o n 115 degrees, v a l u e d a t 2 p e r c e n t under f o r m e r OAR 
436 - 3 5 - 3 3 0 ( 1 ) ; backward e l e v a t i o n 35 degrees, v a l u e d a t .5 p e r c e n t under f o r m e r 
OAR 436 - 3 5 - 3 3 0 ( 3 ) ; a b d u c t i o n 110 degrees, v a l u e d a t 2 p e r c e n t under f o r m e r OAR 
436 - 3 5 - 3 3 0 ( 5 ) ; i n t e r n a l r o t a t i o n 30 degrees, v a l u e d a t 1 p e r c e n t under f o r m e r 
OAR 436-35 - 3 3 0 ( 9 ) ; and e x t e r n a l r o t a t i o n 70 degrees, v a l u e d a t 2 p e r c e n t under 
f o r m e r OAR 436-35-330(11). These v a l u e s a r e added f o r a t o t a l l e f t s h o u l d e r 
l o s s o f range o f m o t i o n o f 7.5 p e r c e n t . Former OAR 436-35-330(17). 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o 4 p e r c e n t f o r an u n o p e r a t e d 
c e r v i c a l d i s c derangement. C o n t r a r y t o SAIF's argument, c l a i m a n t need n o t e s t a b 
l i s h s p e c i f i c i m p a i r m e n t r e s u l t i n g from an un o p e r a t e d d i s c derangement. Any 
i n j u r y - r e l a t e d u n o p e r a t e d r u p t u r e , b u l g e o r o t h e r d i s c derangement i s e n t i t l e d t o 
a v a l u e o f 4 p e r c e n t . Former OAR 436-35-350(2). There i s no r e q u i r e m e n t under 
t h e a p p l i c a b l e v e r s i o n o f former OAR 436-35-350(2) t h a t t h e r e be c l i n i c a l l y -
r e l a t e d symptoms r e s u l t i n g i n s p e c i f i c i m p a i r m e n t . D a n i e l G. H u f f , 42 Van N a t t a 
2805 (1990) . 
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However, c l a i m a n t must pro v e t h a t she has an u n o p e r a t e d d i s c derangement 
t h a t i s c a u s a l l y r e l a t e d t o her compensable i n j u r y . Dr. M i c h e l s o p i n e d t h a t 
c l a i m a n t ' s e x p e r i e n c e o f p a i n d u r i n g c e r v i c a l compression e v i d e n c e d one o f t h r e e 
c o n d i t i o n s , one o f wh i c h was a t h o r a c o c e r v i c a l d i s c h e r n i a t i o n . (Ex. 2 1 - 7 ) . How
e v e r , Dr. M i c h e l s s t a t e d t h a t her i n t e r v e r t e b r a l d i s c spaces appeared i n t a c t and 
w e l l p r e s e r v e d . (Ex. 2 1 - 9 ) . Moreover, Dr. M i c h e l s s t a t e d t h a t f u r t h e r t e s t s were 
needed t o r u l e o u t any d i s c o r n e u r o l o g i c a l p a t h o l o g y . (Ex. 21- 1 0 ) . Dr. M i c h e l s 
t h e n c o n c l u d e d t h a t c l a i m a n t has an unoperated d i s c derangement. ( I d . ) No f u r 
t h e r t e s t s were p e r f o r m e d and no o t h e r p h y s i c i a n o p i n e d t h a t c l a i m a n t has t h i s 
c o n d i t i o n . On t h i s r e c o r d , c l a i m a n t has n o t proven t h a t she has an u n o p e r a t e d 
d i s c derangement. 

Next, c l a i m a n t argues t h a t she i s e n t i t l e d t o 5 p e r c e n t i m p a i r m e n t f o r l o s s 
o f s t r e n g t h due t o i n j u r i e s t o her s p i n a l nerve p l e x u s . Former OAR 436-35- 3 5 0 ( 4 ) . 
However, t h e r e c o r d does n o t e s t a b l i s h t h a t c l a i m a n t ' s s p i n a l n e r v e p l e x u s was 
i n j u r e d . As n o t e d above, Dr. M i c h e l s o n l y recommended f u r t h e r t e s t s t o r u l e o u t 
any n e u r o l o g i c a l p a t h o l o g y . (Ex. 21-10). No f u r t h e r t e s t s were p e r f o r m e d and no 
p h y s i c i a n o p i n e d t h a t c l a i m a n t s u f f e r e d s p i n a l nerve p l e x u s i n j u r y . However, t h e 
r e c o r d e s t a b l i s h e s t h a t c l a i m a n t has e x p e r i e n c e d a m i n i m a l l o s s o f s t r e n g t h i n her 
s h o u l d e r due t o p h y s i c a l damage t o her sh o u l d e r r a t h e r t h a n damage t o t h e s p i n a l 
n e r v e s . (Exs. 2 1 , 2 2 ) . See former OAR 436-35-330(19). T h e r e f o r e , we f i n d t h a t 
c l a i m a n t i s e n t i t l e d t o a v a l u e o f 5 p e r c e n t f o r t h i s l o s s . 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o 4 p e r c e n t i m p a i r m e n t f o r sen
sor y ' l o s s i n t h e s h o u l d e r . However, t h e st a n d a r d s p r o v i d e no v a l u e f o r t h i s l o s s . 

C l a i m a n t ' s i m p a i r m e n t v a l u e s f o r her l o s s o f c e r v i c a l range o f m o t i o n ( 4 ) , 
l o s s o f r e p e t i t i v e use o f her neck (5) a r e combined f o r a t o t a l s p i n a l i m p a i r 
ment o f 8.8. OAR 436-35-360(11). C l a i m a n t ' s l o s s o f r e p e t i t i v e use o f h e r 
s h o u l d e r ( 5 ) , l o s s o f s h o u l d e r range o f m o t i o n ( 7 . 5 ) , and l o s s o f s h o u l d e r 
s t r e n g t h ( 5 ) a r e combined f o r a t o t a l s h o u l d e r impairment o f 16.5. OAR 436-35-
3 2 0 ( 2 ) . These v a l u e s a r e combined f o r a t o t a l i m p airment o f 23.8. OAR 436-35-
3 2 0 ( 2 ) . 

C o m p u t a t i o n o f unscheduled d i s a b i l i t y . 

H a v i n g d e t e r m i n e d each v a l u e necessary t o compute c l a i m a n t ' s permanent 
d i s a b i l i t y under t h e " s t a n d a r d s , " we proceed t o t h a t c a l c u l a t i o n . When c l a i m 
a n t ' s age v a l u e 0 i s added t o her e d u c a t i o n v a l u e 4 t h e sum i s 4. When t h a t 
v a l u e i s m u l t i p l i e d by c l a i m a n t ' s a d a p t a b i l i t y v a l u e 2.5 t h e p r o d u c t i s 10. 
When t h a t v a l u e i s added t o c l a i m a n t ' s impairment v a l u e 23.8 t h e r e s u l t i s 33.8 
p e r c e n t u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . Former OAR 436 - 3 5 - 2 8 0 ( 7 ) . 
That d i s a b i l i t y f i g u r e i s rounded t o t h e ne x t h i g h e r whole p e r c e n t a g e . Former 
OAR 436 - 3 5 - 2 8 0 ( 7 ) . C l a i m a n t ' s permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s , 
t h e r e f o r e , 34 p e r c e n t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2, 1990, as amended May 8, 1990, and r e c o n 
s i d e r e d June 22, 1990, i s m o d i f i e d i n p a r t and a f f i r m e d i n p a r t . I n a d d i t i o n t o 
t h e R e f e r e e ' s award o f 14 p e r c e n t (44.8 degrees) unscheduled permanent d i s a b i l 
i t y , c l a i m a n t i s awarded 20 p e r c e n t (64 d e g r e e s ) , g i v i n g her a t o t a l award t o 
d a t e o f 34 p e r c e n t (108.8 degrees) unscheduled permanent d i s a b i l i t y f o r h e r 
c e r v i c a l , t h o r a c i c and l e f t s h o u l d e r i n j u r i e s . The remainder o f t h e Re f e r e e ' s 
o r d e r i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s awarded 25 p e r c e n t o f t h e i n c r e a s e d 
compensation c r e a t e d by t h i s o r d e r , payable d i r e c t l y t o c l a i m a n t ' s a t t o r n e y . 
However, t h e t o t a l a t t o r n e y .fees awarded by t h e Referee and Board o r d e r s s h a l l 
n o t exceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
RICHARD S. OLSON, Claimant 

WCB Case Nos. 89-23420 & 90-04400 
ORDER ON REVIEW (REMANDING) 

Dahn & M o r r i s o n , Claimant A t t o r n e y s 
H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Myers, Cushing and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee L i v e s l e y ' s o r d e r w h i c h d i s m i s s e d h i s 
r e q u e s t s f o r h e a r i n g f r o m d e n i a l s i s s u e d by t h e SAIF C o r p o r a t i o n and L i b e r t y 
N o r t h w e s t I n s u r a n c e C o r p o r a t i o n as u n t i m e l y f i l e d w i t h o u t good cause. On r e 
v i e w , t h e i s s u e i s t i m e l i n e s s . We a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

FINDINGS OF FACT 

Cl a i m a n t s u s t a i n e d a compensable c e r v i c a l and l e f t s h o u l d e r , arm and hand 
i n j u r y on A p r i l 2 1 , 1986 w h i l e w o r k i n g as a m i l l w r i g h t f o r SAIF's i n s u r e d . H i s 
c l a i m was c l o s e d by D e t e r m i n a t i o n Order on January 20, 1987 w i t h an award o f 
15 p e r c e n t u n s cheduled permanent d i s a b i l i t y . C l a i m a n t d i d n o t seek m e d i c a l 
t r e a t m e n t f r o m 1986 u n t i l A p r i l 1989. 

I n e a r l y A p r i l 1989, w h i l e w o r k i n g f o r L i b e r t y N o r t h w e s t ' s i n s u r e d , c l a i m 
a n t e x p e r i e n c e d an o n s e t o f neck, b i l a t e r a l s h o u l d e r and r i g h t arm symptoms and 
sought m e d i c a l t r e a t m e n t . 

On May 1 1 , 1989, c l a i m a n t f i l e d a "new i n j u r y " c l a i m w i t h L i b e r t y N o r t h 
w e s t ' s i n s u r e d , w h i c h i s s u e d a d e n i a l o f b o t h c o m p e n s a b i l i t y and r e s p o n s i b i l i t y 
on September 19, 1989. Claimant r e c e i v e d L i b e r t y N o r t h w e s t ' s d e n i a l on Septem
b e r 25, 1989. 

On September 1 1 , 1989, SAIF i s s u e d a d e n i a l o f r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s a g g r a v a t i o n c l a i m . The d e n i a l was m a i l e d by c e r t i f i e d m a i l , r e t u r n 
r e c e i p t r e q u e s t e d . The e a r l i e s t postmark d a t e on t h e r e c e i p t was September 19, 
1989. C l a i m a n t r e c e i v e d SAIF's d e n i a l on September 20, 1989. 

By l e t t e r d a t e d November 14, 1989, c l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's 
September 1 1 , 1989 a g g r a v a t i o n d e n i a l . The l e t t e r was m a i l e d on November 17, 
1989. The l e t t e r and h e a r i n g r e q u e s t were r e c e i v e d by t h e Board on November 2 1 , 
1989. 

By l e t t e r d a t e d December 1, 1989, c l a i m a n t s u b m i t t e d an "Amended" Request 
f o r H e a r i n g w h i c h was i d e n t i c a l t o h i s e a r l i e r , November 14, 1989 Request f o r 
H e a r i n g , e x c e p t t h a t i t now i n c l u d e d a r e f e r e n c e t o L i b e r t y N o r t h w e s t ' s d e n i a l 
o f c l a i m a n t ' s "new i n j u r y " c l a i m . The "Amended" Request f o r H e a r i n g was r e 
c e i v e d by t h e Board on December 11, 1989. 

On March 6, 1990, a f t e r i n t e r p r e t i n g c l a i m a n t ' s December 1, 1989 "Amended" 
Request f o r H e a r i n g as an i n i t i a l r e q u e s t f o r h e a r i n g on L i b e r t y N o r t h w e s t ' s 
d e n i a l , R e f e r e e L i v e s l e y i s s u e d an Order o f C o n s o l i d a t i o n , c o n s o l i d a t i n g c l a i m 
a n t ' s r e q u e s t s f o r h e a r i n g . The March 22, 1990 h e a r i n g d a t e encompassed b o t h 
d e n i a l s . 

A t h e a r i n g , b o t h L i b e r t y Northwest and SAIF moved t o d i s m i s s on t h e 
grounds t h a t t h e r e q u e s t s f o r h e a r i n g were u n t i m e l y f i l e d . C l a i m a n t moved f o r a 
c o n t i n u a n c e i n o r d e r t o e s t a b l i s h good cause f o r t h e u n t i m e l y h e a r i n g r e q u e s t s . 
The R e f e r e e d e n i e d t h e m o t i o n f o r c o n t i n u a n c e and d i s m i s s e d c l a i m a n t ' s r e q u e s t 
f o r h e a r i n g . No t e s t i m o n y c o n c e r n i n g t h e m e r i t s o f c l a i m a n t ' s c l a i m s was t a k e n . 
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C l a i m a n t m a i l e d a h e a r i n g r e q u e s t c o n c e r n i n g SAIF's d e n i a l w i t h i n 60 days 
o f t h e d a t e o f m a i l i n g o f t h e d e n i a l . Claimant d i d n o t m a i l a r e q u e s t f o r h e a r 
i n g c o n c e r n i n g L i b e r t y N o r t h w e s t ' s d e n i a l w i t h i n 60 days o f i t s m a i l i n g . C l a i m 
a n t has n o t e s t a b l i s h e d good cause f o r h i s f a i l u r e t o do so. 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t s f o r h e a r i n g as u n t i m e l y . We 
agree as t o t h e L i b e r t y c l a i m , b u t n o t t h e SAIF c l a i m . 

The t i m e f o r r e q u e s t i n g a h e a r i n g i s s p e c i f i e d i n ORS 656.262(8) and ORS 
65 6 . 3 1 9 ( 1 ) . C l a i m a n t has 60 days a f t e r n o t i f i c a t i o n t o r e q u e s t a h e a r i n g on a 
d e n i a l , o r 180 days i f good cause f o r t h e f a i l u r e t o r e q u e s t w i t h i n 60 days i s 
shown. ORS 6 5 6 . 3 1 9 ( 1 ) . The d a t e o f m a i l i n g , n o t r e c e i p t , s t a r t s t h e r u n n i n g o f 
t h e 60 day p e r i o d . W r i g h t v. Bekins Moving & Storage Co., 97 Or App 45 ( 1 9 8 9 ) . 
A R e f e r e e i s w i t h o u t j u r i s d i c t i o n t o ex t e n d c l a i m a n t ' s s t a t u t o r y t i m e l i m i t s f o r 
f i l i n g a r e q u e s t f o r h e a r i n g . See Nelson v. SAIF, 43 Or App 155, 159 ( 1 9 7 9 ) ; 
Jose C u r i e l , 42 Van N a t t a 2328 (1 9 9 0 ) . A c l a i m a n t has an o b l i g a t i o n t o r e q u e s t a 
h e a r i n g i n response t o each d e n i e d c l a i m . ORS 656.319( 1 ) ; See Naught v. Gamble 
I n c . , 87 Or App 145 ( 1 9 8 7 ) . 

SAIF's D e n i a l 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s November 14, 1989 Request f o r H e a r i n g , 
p e r t a i n i n g t o SAIF's a g g r a v a t i o n d e n i a l , as u n t i m e l y . We d i s a g r e e . 

A l t h o u g h SAIF's d e n i a l i s d a t e d September 11 , 1989, t h e r e c o r d does n o t 
e s t a b l i s h t h a t t h e d e n i a l was m a i l e d on t h a t d a t e . SAIF r e f e r s t o a h a n d w r i t t e n 
n o t e on i t s c e r t i f i e d m a i l r e c e i p t which s t a t e s " D e n i a l - 9-11-89." However, 
t h a t n o t a t i o n n e i t h e r e x p r e s s l y nor i m p l i c i t l y s u p p o r t s a c o n c l u s i o n t h a t t h e 
d e n i a l was m a i l e d on September 11 , 1989. The r e c e i p t does c a r r y a postmark d a t e 
o f September 19, 1989. T h e r e f o r e , t h a t i s t h e d a t e f r o m w h i c h t h e s t a t u t o r y 60 
day p e r i o d s h a l l commence. See ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) ; W r i g h t v. Bek i n s Moving & 
St o r a g e Co., 97 Or App 45 (1 9 8 9 ) . 

Under such c i r c u m s t a n c e s , c l a i m a n t ' s h e a r i n g r e q u e s t f r o m SAIF's d e n i a l 
s h o u l d be f i l e d w i t h t h e Board no l a t e r t h a n November 18, 1989. ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) . " F i l i n g " means t h e p h y s i c a l d e l i v e r y o f t h e h e a r i n g r e q u e s t t o 
any p e r m a n e n t l y s t a f f e d o f f i c e o f t h e Board o r t h e d a t e o f m a i l i n g . OAR 438-05-
0 4 6 ( 1 ) ( a ) . Where n o t h i n g i n t h e e n a b l i n g s t a t u t e seems t o s t a n d i n t h e way, a 
Board r u l e t h a t r e l i e s on t h e d a t e o f m a i l i n g as t h e d a t e o f f i l i n g i s p e r m i s s i 
b l e . See Weyerhaeuser Company v. M i l l e r , 306 Or 1 ( 1 9 8 8 ) . 1 

Moreover, we f i n d s u p p o r t f o r our c o n c l u s i o n t h a t a r e q u e s t f o r h e a r i n g i s 
" f i l e d " on t h e d a t e o f m a i l i n g i n analagous s t a t u t o r y p r o v i s i o n s d e a l i n g w i t h 
C o u r t o f A p p e a l s ' r e v i e w o f Board o r d e r s . I n t h i s r e g a r d , an ap p e a l t o t h e 
c o u r t f r o m a Board o r d e r i s accomplished by " f i l i n g " an appeal w i t h t h e c o u r t 
w i t h i n 30 days a f t e r m a i l i n g o f c o p i e s o f such o r d e r t o t h e p a r t i e s . 
ORS 656.298(3) and 656 . 2 9 5 ( 8 ) . I n t u r n , ORS 19.028 p r o v i d e s , i n p a r t : 

" ( 1 ) F i l i n g o f a n o t i c e o f appeal i n t h e C o u r t o f 
Appeals * * * may be accomplished by m a i l . The d a t e 
o f f i l i n g such n o t i c e s h a l l be t h e d a t e o f m a i l i n g , 
p r o v i d e d i t i s m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l 
and t h e p a r t y f i l i n g t h e n o t i c e has p r o o f from t h e 
p o s t o f f i c e o f such m a i l i n g d a t e . " (Emphasis sup
p l i e d ) . 
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S i m i l a r l y , ORS 656.319(1) r e q u i r e s " f i l i n g " o f a r e q u e s t f o r h e a r i n g 
w i t h i n 60 days o f n o t i f i c a t i o n o f a d e n i a l , and ORS 656.283(3) p r o v i d e s t h a t a 
r e q u e s t f o r h e a r i n g "may be made by any w r i t i n g * * * m a i l e d t o t h e b o a r d . " I n 

1 We do n o t sha r e t h e same i n t e r p r e t a t i o n o f t h e a p p e l l a t e h o l d i n g s c i t e d by 
t h e d i s s e n t . I n N o r t o n v. Compensation Department, 252 Or 75 ( 1 9 6 8 ) , t h e 
Supreme C o u r t was concerned w i t h when t h e 60-day p e r i o d t o a p p e a l a d e n i a l be
gan, n o t when i t ended. The N o r t o n c o u r t h e l d t h a t t h e 60 days r a n f r o m t h e 
d a t e o f m a i l i n g o f t h e d e n i a l , r a t h e r t h a n t h e d a t e t h e c l a i m a n t r e c e i v e d t h e 
d e n i a l . The i s s u e o f whether a h e a r i n g r e q u e s t m a i l e d w i t h i n 60 days o f a 
d e n i a l ' s m a i l i n g d a t e b u t n o t r e c e i v e d u n t i l a f t e r 60 days had e x p i r e d was p r e 
s e n t i n t h e case. However, t h a t i s s u e was n o t c o n t e s t e d by t h e p a r t i e s . More
o v e r , no Board r u l e such as OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) , w h i c h d e f i n e s " f i l i n g " under 
ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) , was i n e x i s t e n c e . 

I n B ergeron v. O n t a r i o Rendering Co., 34 Or App 1025, 1027, r e v den 284 o r 
80 ( 1 9 7 8 ) , t h e c o u r t h e l d t h a t a h e a r i n g r e q u e s t m a i l e d b e f o r e , b u t n o t r e c e i v e d 
u n t i l a f t e r , t h e e x p i r a t i o n o f one year from t h e m a i l i n g d a t e o f a D e t e r m i n a t i o n 
Order was u n t i m e l y . The Bergeron c o u r t c i t e d N o r t o n as s u p p o r t f o r t h e p r o p o s i 
t i o n t h a t a h e a r i n g r e q u e s t m a i l e d w i t h i n t h e p e r i o d p r o v i d e d by ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) b u t n o t r e c e i v e d by t h e Board u n t i l a f t e r t h a t p e r i o d had e x p i r e d 
i s u n t i m e l y . As d i s c u s s e d above, t h e N o r t o n h o l d i n g addressed t h e commencement 
r a t h e r t h a n t h e t e r m i n a t i o n o f t h e p e r i o d t o r e q u e s t a h e a r i n g . F u r t h e r m o r e , no 
Board r u l e such as OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) , which d e f i n e s " f i l i n g " under ORS 
6 5 6 . 3 1 9 ( 1 ) ( a ) , was i n e x i s t e n c e . 

V o o r h i e s v. Wood, Tatum, Mosser, 81 Or App 336 ( 1 9 8 6 ) , s o l e l y p e r t a i n e d t o 
t h e i s s u e o f whether c l a i m a n t had e s t a b l i s h e d good cause f o r an u n t i m e l y h e a r i n g 
r e q u e s t f r o m a d e n i a l . As i n N o r t o n , i t was n o t c o n t e s t e d t h a t a h e a r i n g r e 
q u e s t m a i l e d b e f o r e b u t n o t r e c e i v e d u n t i l a f t e r t h e e x p i r a t i o n o f t h e 60-day 
p e r i o d was t i m e l y . Since t h e V o o r h i e s h o l d i n g concerned t h e i s s u e o f good cause 
f o r an assumed u n t i m e l y h e a r i n g r e q u e s t and d i d n o t address a Board r u l e d e f i n 
i n g t h e " f i l i n g " o f a h e a r i n g r e q u e s t , we do n o t c o n s i d e r t h e d e c i s i o n d i s p o s i 
t i v e . 

F i n a l l y , t h e Supreme Co u r t ' s d e c i s i o n i n Weyerhaeuser Company v. M i l l e r , 
306 Or 1 ( 1 9 8 8 ) , i s t h e o n l y case which d i s c u s s e d a Board r u l e d e f i n i n g 
" f i l i n g . " I n a d d r e s s i n g t h e f o r e r u n n e r o f OAR 43 8 - 0 5 - 0 4 6 ( 1 ) ( b ) f o r purposes o f 
d e t e r m i n i n g whether a r e q u e s t f o r Board r e v i e w o f a Referee's o r d e r i s f i l e d 
upon m a i l i n g , t h e Supreme Court h e l d t h a t : 

" i f t h e Board chooses t o use t h e word ' f i l i n g ' t o de
s c r i b e how a p a r t y submits a r e q u e s t f o r r e v i e w o r 
o t h e r document t o t h e Board, and t h e n p r o v i d e s ( i n t h e 
r e g u l a t i o n a t i s s u e here) t h a t one who r e l i e s on t h e 
d a t e o f m a i l i n g as t h e d a t e o f f i l i n g must have s p e c i 
f i e d p r o o f i n case o f d i s p u t e , n o t h i n g i n t h e s t a t u t e 
[ORS 6 5 6 . 2 9 5 ( 2 ) ] seems t o s t a n d i n t h e way." 306 Or a t 
pages 4 - 5 . (Emphasis s u p p l i e d ) . 

Here, n o t h i n g i n t h e e n a b l i n g s t a t u t e , ORS 656.319, "seems t o s t a n d i n t h e 
way" o f OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . Since ORS 656.319 e x p r e s s l y uses t h e t e r m " f i l e d " 
t h r o u g h o u t t h e s e c t i o n f o r r e q u e s t i n g a h e a r i n g and does n o t seek t o d e f i n e t h a t 
t e r m , we c o n c l u d e t h a t t h e r e i s n o t h i n g i n t h e s t a t u t e t h a t p r o h i b i t s t h e adop
t i o n o f t h e Board r u l e d e f i n i n g " f i l i n g " o f a h e a r i n g r e q u e s t as e i t h e r p h y s i c a l 
d e l i v e r y o r by means o f m a i l i n g by a s p e c i f i e d method. C o n s e q u e n t l y , i n l i g h t 
o f t h e above d i s c u s s i o n and p a r t i c u l a r l y c o n s i d e r i n g t h e M i l l e r C o u r t ' s r e c e n t 
h o l d i n g , we a p p l y OAR 438-05-046(1)(b) i n d e t e r m i n i n g whether c l a i m a n t ' s 
h e a r i n g r e q u e s t was " f i l e d " when i t was m a i l e d t o t h e Board. 
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accordance w i t h OAR 438-05-046(1)(b) , i f a r e q u e s t f o r h e a r i n g i s a c c o m p l i s h e d 
by m a i l i n g , i t s h a l l be presumed t h a t t h e r e q u e s t was m a i l e d on t h e d a t e shown 
on a r e c e i p t f o r r e g i s t e r e d o r c e r t i f i e d m a i l b e a r i n g t h e stamp o f t h e U n i t e d 
S t a t e s P o s t a l S e r v i c e showing t h e d a t e o f m a i l i n g . I f t h e r e q u e s t i s n o t m a i l e d 
by r e g i s t e r e d o r c e r t i f i e d m a i l and t h e r e q u e s t i s a c t u a l l y r e c e i v e d by t h e 
Board a f t e r t h e d a t e f o r f i l i n g , i t s h a l l be presumed t h a t t h e m a i l i n g was 
u n t i m e l y u n l e s s t h e f i l i n g p a r t y e s t a b l i s h e s t h a t t h e m a i l i n g was t i m e l y . I d . 

Here, c l a i m a n t ' s November 14, 1989 h e a r i n g r e q u e s t c o n c e r n i n g SAIF's 
d e n i a l was r e c e i v e d by t h e Board on November 2 1 , 1989. Since t h e d e n i a l was n o t 
m a i l e d by r e g i s t e r e d o r c e r t i f i e d m a i l and November 2 1 , 1989 i s more t h a n 60 
days a f t e r t h e m a i l i n g d a t e o f SAIF's d e n i a l , t h e h e a r i n g r e q u e s t i s presumed 
u n t i m e l y u n l e s s c l a i m a n t e s t a b l i s h e s t h a t t h e m a i l i n g i s t i m e l y . OAR 438-05-
0 4 6 ( 1 ) ( b ) . 

The l e t t e r c o n t a i n i n g c l a i m a n t ' s h e a r i n g r e q u e s t i s postmarked November 
17, 1989. A p p a r e n t l y based on t h a t postmark, t h e Referee fo u n d t h a t c l a i m a n t ' s 
h e a r i n g r e q u e s t was m a i l e d November 17, 1989. Not o n l y has SAIF n o t c o n t e s t e d 
t h e m a i l i n g d a t e f o r c l a i m a n t ' s h e a r i n g r e q u e s t , b u t i t has e x p r e s s l y a c c e p t e d 
t h e R e f e r e e ' s s t a t e m e n t o f f a c t s . Such c i r c u m s t a n c e s cause us t o c o n c l u d e t h a t 
c l a i m a n t m a i l e d h i s h e a r i n g r e q u e s t r e g a r d i n g SAIF's d e n i a l on November 17, 
1989, w h i c h i s w i t h i n 60 days o f t h e m a i l i n g d a t e o f i t s d e n i a l . C o n s e q u e n t l y , 
c l a i m a n t has s u c c e s s f u l l y overcome t h e pr e s u m p t i o n t h a t t h e m a i l i n g o f h i s hear 
i n g r e q u e s t f r o m SAIF's d e n i a l was u n t i m e l y . OAR 4 3 8 - 0 5 - 0 4 6 ( 1 ) ( b ) . 

Inasmuch as c l a i m a n t ' s h e a r i n g r e q u e s t i s t i m e l y , t h e i s s u e s r a i s e d by h i s 
r e q u e s t s h o u l d be addressed. However, no t e s t i m o n y was t a k e n a t t h e h e a r i n g on 
t h e m e r i t s o f c l a i m a n t ' s SAIF c l a i m . Under such c i r c u m s t a n c e s , we c o n c l u d e t h a t 
t h e r e c o r d r e g a r d i n g c l a i m a n t ' s h e a r i n g r e q u e s t from SAIF's d e n i a l has been i n 
s u f f i c i e n t l y d e v e l o p e d . A c c o r d i n g l y , we remand t o t h e Referee f o r a h e a r i n g 
c o n c e r n i n g t h e i s s u e s r a i s e d by c l a i m a n t ' s h e a r i n g r e q u e s t f r o m SAIF's d e n i a l . 
ORS 656.295(5) . 

L i b e r t y N o r t h w e s t ' s D e n i a l 

The R e f e r e e d i s m i s s e d c l a i m a n t ' s r e q u e s t f o r h e a r i n g p e r t a i n i n g t o L i b e r t y 
N o r t h w e s t ' s "new i n j u r y " d e n i a l as u n t i m e l y . We agree. 

L i b e r t y N o r t h w e s t ' s d e n i a l was d a t e d September 19, 1989. C l a i m a n t r e 
c e i v e d t h a t d e n i a l on September 25, 1989. I n t h e absence o f a m a i l i n g d a t e , we 
c o n c l u d e t h a t c l a i m a n t was " n o t i f i e d " o f t h e d e n i a l on t h e d a t e o f r e c e i p t . See 
ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) . T h e r e f o r e , t o be t i m e l y , c l a i m a n t s h o u l d have f i l e d a Re
qu e s t f o r H e a r i n g p e r t a i n i n g t o L i b e r t y Northwest's d e n i a l no l a t e r t h a n Novem
ber 24, 1989. 

C l a i m a n t f i r s t c ontends t h a t h i s Request f o r H e a r i n g , o f SAIF's d e n i a l , 
d a t e d November 14, 1989, and m a i l e d November 17, 1989, was l e g a l l y s u f f i c i e n t 
under ORS 656.283(1) and (3) t o c o n s t i t u t e a Request f o r H e a r i n g r e g a r d i n g 
L i b e r t y N o r t h w e s t ' s d e n i a l . We d i s a g r e e . 

The t h r e s h o l d q u e s t i o n , h e r e , i s whether c l a i m a n t ' s November 14, 1989 Re
qu e s t f o r H e a r i n g , w h i c h made r e f e r e n c e o n l y t o SAIF's a g g r a v a t i o n d e n i a l , a l s o 
p u t L i b e r t y N o r t h w e s t ' s September 19, 1989 "new i n j u r y " ' d e n i a l a t i s s u e , even 
t h o u g h L i b e r t y N o r t h w e s t ' s d e n i a l was n o t s p e c i f i e d i n t h e November 14, 1989 Re
qu e s t f o r H e a r i n g . We f i n d t h a t i t d i d n o t . We base our f i n d i n g on o u r i n t e r 
p r e t a t i o n o f ORS 656.283 and ORS 656.319. 

ORS 656.283 and ORS 656.319 r e g u l a t e t h e f i l i n g o f r e q u e s t s f o r h e a r i n g . 
ORS 656.283, i n p e r t i n e n t p a r t , p r o v i d e s : 
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" ( 1 ) . . . any p a r t y o r t h e d i r e c t o r may a t any 
t i m e r e q u e s t a h e a r i n g on any q u e s t i o n c o n c e r n i n g 
a c l a i m . . . 

" ( 3 ) A r e q u e s t f o r h e a r i n g may be made by any 
w r i t i n g , s i g n e d by o r on b e h a l f o f t h e p a r t y and 
i n c l u d i n g t h e address o f t h e p a r t y , [ s i c ] r e q u e s t 
i n g t h e h e a r i n g , s t a t i n g t h a t a h e a r i n g i s 
d e s i r e d , and m a i l e d t o t h e board. . . . 

" ( 5 ) A t l e a s t 10 days' p r i o r n o t i c e o f t h e t i m e 
and p l a c e o f h e a r i n g s h a l l be g i v e n t o a l l p a r t i e s 
i n i n t e r e s t by m a i l . . . ." (Emphasis added). 

ORS 656.319(1) p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( 1 ) W i t h r e s p e c t t o o b j e c t i o n by a c l a i m a n t t o 
d e n i a l o f a c l a i m f o r compensation under ORS 
656.262, a h e a r i n g t h e r e u p o n s h a l l n o t be g r a n t e d 
and t h e c l a i m s h a l l n o t be e n f o r c e a b l e u n l e s s : 

(a) A r e q u e s t f o r h e a r i n g i s f i l e d n o t l a t e r t h a n 
t h e 6 0 t h day a f t e r t h e c l a i m a n t was n o t i f i e d o f 
t h e d e n i a l ; o r 

(b) The r e q u e s t i s f i l e d n o t l a t e r t h a n t h e 1 8 0 t h 
day a f t e r n o t i f i c a t i o n o f d e n i a l and t h e c l a i m a n t 
e s t a b l i s h e s a t a h e a r i n g t h a t t h e r e was good cause 
f o r f a i l u r e t o f i l e t h e r e q u e s t by t h e 6 0 t h day 
a f t e r n o t i f i c a t i o n o f d e n i a l . " (Emphasis added). 

Here, c l a i m a n t f i l e d two s e p a r a t e c l a i m s : one a g a i n s t SAIF a l l e g i n g an 
a g g r a v a t i o n ; and one a g a i n s t L i b e r t y Northwest a l l e g i n g a "new i n j u r y . " C l a i m 
a n t r e c e i v e d two s e p a r a t e d e n i a l s : SAIF's a g g r a v a t i o n d e n i a l and L i b e r t y N o r t h 
w e s t 's "new i n j u r y " d e n i a l . T h e r e f o r e , c l a i m a n t c o u l d o b j e c t t o e i t h e r o r b o t h 
d e n i a l s by f i l i n g a r e q u e s t f o r h e a r i n g on t h e d e n i e d c l a i m s p u r s u a n t t o 
ORS 656.283 and 656.319. Claimant was under no o b l i g a t i o n t o a p p e a l e i t h e r 
d e n i a l o r b o t h . See Debbie L. S t a d t f e l d , 43 Van N a t t a 94 ( 1 9 9 1 ) . 

A f t e r o u r r e v i e w o f c l a i m a n t ' s November 14, 1989 Request f o r H e a r i n g , we 
f i n d t h a t i t p e r t a i n e d s o l e l y t o SAIF's a g g r a v a t i o n d e n i a l . C l a i m a n t ' s November 
14, 1989 Request f o r H e a r i n g i n d i c a t e d a d a t e o f i n j u r y o f A p r i l 8, 1989 and 
l i s t e d a c l a i m number o f 4785957C. A p r i l 8, 1989 was t h e d a t e o f c l a i m a n t ' s 
o r i g i n a l compensable i n j u r y w h i c h o c c u r r e d w h i l e w o r k i n g f o r SAIF's i n s u r e d , 
S outh Coast Lumber Company. F u r t h e r , t h e c l a i m number was one a s s i g n e d by SAIF. 
F i n a l l y , under t h e i n s u r e r and employer s e c t i o n s o f t h e r e q u e s t , SAIF and i t s 
i n s u r e d were l i s t e d , n o t L i b e r t y Northwest and i t s i n s u r e d . There was no men
t i o n i n t h e r e q u e s t f o r h e a r i n g o f L i b e r t y Northwest o r i t s i n s u r e d , n o r d i d i t , 
i n any way, make r e f e r e n c e t o L i b e r t y N o rthwest's "new i n j u r y " d e n i a l . 

F i n a l l y , ORS 656.283(5) s t a t e s t h a t " [ a ] t l e a s t 10 days' p r i o r n o t i c e o f 
t h e t i m e and p l a c e o f h e a r i n g s h a l l be g i v e n t o a l l p a r t i e s i n i n t e r e s t by m a i l . 
. ." Tha t p r o v i s i o n l e a d s us t o conclude t h a t t h e purpose o f a r e q u e s t f o r 
h e a r i n g i s t o p u t t h e " p a r t i e s i n i n t e r e s t " on n o t i c e t h a t a h e a r i n g has been 
r e q u e s t e d p e r t a i n i n g t o i s s u e s t o which t h e y a r e a p a r t y . 

Based on our i n t e r p r e t a t i o n o f ORS 656.283 and 656.319, we f i n d t h a t 
c l a i m a n t ' s November 14, 1989 Request f o r H e a r i n g p e r t a i n e d s o l e l y t o SAIF's 
a g g r a v a t i o n d e n i a l , and n o t t o L i b e r t y Northwest's "new i n j u r y " d e n i a l . 
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C l a i m a n t a l s o argues t h a t h i s "Amended" Request f o r H e a r i n g , d a t e d Decem
ber 1, 1989, was n o t i n t e n d e d t o be a new r e q u e s t f o r h e a r i n g , b u t was m e r e l y 
i n t e n d e d t o amend t h e o r i g i n a l r e q u e s t . 

As n o t e d e a r l i e r , ORS 656.319(1) s e t s t i m e l i m i t s w i t h i n w h i c h a c l a i m a n t 
must r e q u e s t a h e a r i n g on a d e n i a l o f a c l a i m . Time l i m i t s p r e s c r i b e d by law 
a r e l i m i t s upon t h e r i g h t t o o b t a i n compensation and a r e n o t s u b j e c t t o excep
t i o n s . N e i t h e r t h e Board nor t h e c o u r t may waive t h e s e r e q u i r e m e n t s . See 
N e l s o n , s u p r a ; Naught, s u p r a ; Jose C u r i e l , supra. 

T h e r e f o r e , r e g a r d l e s s o f c l a i m a n t ' s c h a r a c t e r i z a t i o n o f t h e December 1, 
1989 r e q u e s t , t h e f a c t remains t h a t a c l a i m a n t may n o t make amendments i n a 
h e a r i n g r e q u e s t i n an a t t e m p t t o a v o i d t h e s t a t u t o r y t i m e l i m i t s . N e l s o n , 
s u p r a ; Naught, s u p r a ; Jose C u r i e l , supra. 

Thus, we do n o t f i n d c l a i m a n t ' s argument r e g a r d i n g h i s a t t e m p t e d amendment 
o f h i s November 14, 1989 r e q u e s t f o r h e a r i n g t o be p e r s u a s i v e i n r e g a r d s t o t h e 
t i m e o f f i l i n g h i s r e q u e s t f o r h e a r i n g p e r t a i n i n g t o L i b e r t y N o r t h w e s t ' s d e n i a l . 

G iven t h e above, we f i n d t h a t c l a i m a n t ' s f i r s t r e q u e s t f o r h e a r i n g p e r 
t a i n i n g t o L i b e r t y N o r t h w e s t ' s "new i n j u r y " d e n i a l was c l a i m a n t ' s December 1, 
1989 "Amended" Request f o r H e a r i n g . T h e r e f o r e , because t h a t r e q u e s t was f i l e d 
a f t e r November 24, 1989, we conclude t h a t c l a i m a n t f a i l e d t o f i l e a t i m e l y r e 
q u e s t f o r h e a r i n g on L i b e r t y N o rthwest's "new i n j u r y " d e n i a l . 

The f i n a l i s s u e i s whether c l a i m a n t e s t a b l i s h e d good cause f o r h i s f a i l u r e 
t o r e q u e s t a h e a r i n g w i t h i n 60 days. The r e c o r d e s t a b l i s h e s t h a t c l a i m a n t ' s 
o r i g i n a l c o u n s e l was r e p l a c e d and s u b s t i t u t e d by a n o t h e r c o u n s e l on t h e eve o f 
t h e March 22, 1990 h e a r i n g . No e x p l a n a t i o n was g i v e n f o r c l a i m a n t ' s u n t i m e l y 
r e q u e s t f o r h e a r i n g w h i c h would e s t a b l i s h good cause, i . e . , m i s t a k e , i n a d v e r 
t e n c e , s u r p r i s e o r e x c u s a b l e n e g l e c t . Anderson v. P u b l i s h e r s Paper Co., 78 Or 
App 513, r e v den 301 Or 666 ( 1 9 8 6 ) ; see a l s o Brown v. EBI Companies. 289 Or 455 
( 1 9 8 0 ) . 

C o n s e q u e n t l y , we f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h good cause f o r 
t h e u n t i m e l y f i l i n g o f h i s r e q u e s t f o r h e a r i n g r e g a r d i n g L i b e r t y N o r t h w e s t ' s 
d e n i a l . A c c o r d i n g l y , we a f f i r m t h a t p o r t i o n o f t h e Referee's o r d e r w h i c h d i s 
missed c l a i m a n t ' s h e a r i n g r e q u e s t from L i b e r t y N o r t h w e s t ' s d e n i a l . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 6, 1990 i s a f f i r m e d i n p a r t and r e v e r s e d 
i n p a r t . That p o r t i o n o f t h e o r d e r t h a t d i s m i s s e d c l a i m a n t ' s h e a r i n g r e q u e s t 
f r o m SAIF's d e n i a l i s r e v e r s e d . C l a i m a n t ' s "SAIF" h e a r i n g r e q u e s t i s r e i n s t a t e d 
and t h i s p o r t i o n o f t h e case i s remanded t o Referee L i v e s l e y f o r f u r t h e r p r o 
c e e d i n g s c o n s i s t e n t w i t h t h i s o r d e r . The remainder o f t h e o r d e r i s a f f i r m e d . 

Board Member C r i d e r concurring i n p a r t and d i s s e n t i n g i n p a r t . 

I c oncur i n t h a t p o r t i o n o f t h e o r d e r t h a t h o l d s t h a t c l a i m a n t f a i l e d t o 
f i l e a r e q u e s t f o r h e a r i n g w i t h i n 60 days o f t h e m a i l i n g o f L i b e r t y N o r t h w e s t ' s 
d e n i a l and f u r t h e r f a i l e d t o e s t a b l i s h good cause f o r t h e u n t i m e l y f i l i n g . I 
must d i s a g r e e , however, w i t h t h a t p o r t i o n o f t h e o r d e r t h a t h o l d s t h a t c l a i m a n t 
t i m e l y f i l e d h i s r e q u e s t f o r h e a r i n g on SAIF's d e n i a l by m a i l i n g t h e r e q u e s t 
w i t h i n 60 days o f t h e m a i l i n g o f SAIF's d e n i a l . T h e r e f o r e , I d i s s e n t i n p a r t . 

ORS 6 5 6 . 3 1 9 ( 1 ) ( a ) p r o v i d e s t h a t a r e q u e s t f o r h e a r i n g must be f i l e d n o t 
l a t e r t h a n t h e 6 0 t h day a f t e r n o t i f i c a t i o n o f t h e d e n i a l . As t h e Board ob
s e r v e s , " n o t i f i c a t i o n " f o r purposes o f t h i s s e c t i o n i s t h e d a t e o f m a i l i n g . 
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Madewell v. S a l v a t i o n Army, 49 Or App 439 (19 8 0 ) . " F i l i n g " f o r purposes o f t h i s 
s e c t i o n i s t h e d a t e t h e Board r e c e i v e s t h e r e q u e s t f o r h e a r i n g , n o t t h e d a t e t h e 
r e q u e s t i s m a i l e d . N o r t o n v. Compensation Department, 252 Or 75 ( 1 9 6 8 ) ; 
V o o r h i e s v. Wood, Tatum, Mosser, 81 Or App 336 ( 1 9 8 6 ) ; Bergeron v. O n t a r i o 
R e n d e r i n g Company, 34 Or App 1025 (1978). 

D e s p i t e t h e s e cases whi c h s p e c i f i c a l l y h o l d t h a t m a i l i n g on t h e 6 0 t h day 
does n o t s a t i s f y t h e s t a t u t o r y r e q u i r e m e n t , t h e Board h o l d s t h a t c l a i m a n t t i m e l y 
f i l e d h i s r e q u e s t f o r h e a r i n g by m a i l i n g h i s r e q u e s t on t h e 6 0 t h day. The Board 
r e l i e s on an a d m i n i s t r a t i v e r u l e which p r o v i d e s t h a t f i l i n g means " p h y s i c a l 
d e l i v e r y o f a t h i n g t o any permanently s t a f f e d o f f i c e o f t h e Board, o r t h e d a t e 
o f m a i l i n g . " OAR 438-05-046(a). I submit t h a t w h i l e t h e Board c e r t a i n l y may, 
by r u l e , p e r m i t f i l i n g by m a i l , t h e Board cannot by r u l e d e f i n e a r e q u e s t f o r 
h e a r i n g as t i m e l y when t h e c o u r t s have concluded such a f i l i n g i s u n t i m e l y under 
ORS 6 5 6 . 3 1 9 ( a ) . 

I n Weyerhaeuser Company v. M i l l e r , 306 Or 1 ( 1 9 8 8 ) , t h e Supreme Co u r t h e l d 
t h a t t h e Board was a u t h o r i z e d t o adopt a r u l e o f p r o c e d u r e r e q u i r i n g t h a t , t o 
e s t a b l i s h t i m e l y m a i l i n g o f a r e q u e s t f o r r e v i e w , a p a r t y must m a i l t h e r e q u e s t 
by c e r t i f i e d o r r e g i s t e r e d m a i l . However, c h a p t e r 656 p e r m i t s s u b m i s s i o n o f a 
r e q u e s t f o r r e v i e w by m a i l i n g w i t h i n t h e 30-day appeal p e r i o d . T h e r e f o r e , t h e 
r u l e u p h e l d i n M i l l e r m e r e l y r e s t r i c t e d t h e means o f p r o o f o f t i m e l y m a i l i n g . 
The Board's r u l e , as a p p l i e d i n t h i s case, on t h e o t h e r hand, a c t u a l l y expands 
t h e t i m e f o r f i l i n g by t r e a t i n g a r e q u e s t f o r h e a r i n g r e c e i v e d by t h e Board 
a f t e r t h e 6 0 t h day as t i m e l y . T h i s , I b e l i e v e , i s beyond t h e Board's a u t h o r i t y . 
T h e r e f o r e , I d i s s e n t . 

March 27, 1991 C i t e as 43 Van N a t t a 663 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
MICHELE R. SUNSERI, Claimant 

WCB Case No. 89-21481 
ORDER ON REVIEW 

D o b l i e & A s s o c i a t e s , C l a i m a n t A t t o r n e y s 
Meyers & Rad l e r , Defense A t t o r n e y s 

Reviewed by Board Members Myers and Cushing. 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee Podnar's o r d e r t h a t 
u p h e l d t h e s e l f - i n s u r e d employer's d e n i a l t o t h e e x t e n t t h a t i t d e n i e d c l a i m 
a n t ' s m e d i c a l s e r v i c e s c l a i m f o r p h y s i c a l t h e r a p y and a c u p u n c t u r e t r e a t m e n t . 
The employer c r o s s - r e q u e s t s r e v i e w o f t h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c 
t r e a t m e n t s i n excess o f t h a t suggested by t h e g u i d e l i n e s . On r e v i e w , t h e i s s u e 
i s m e d i c a l s e r v i c e s . We r e v e r s e . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t as our own. 

CONCLUSIONS OF LAW AND OPINION 

P h y s i c a l Therapy and Acupuncture Treatment 

I n d e t e r m i n i n g t h e p r o p r i e t y o f t h e employer's d e n i a l o f c l a i m a n t ' s p h y s i 
c a l t h e r a p y and acu p u n c t u r e t r e a t m e n t , t h e Referee r e l i e d on OAR 436-10-
0 4 0 ( 4 ) ( a ) , w h i c h p r o v i d e s t h a t p h y s i c a l t h e r a p y and a c u p u n c t u r e need n o t be r e 
imbursed u n l e s s c a r r i e d o u t under a w r i t t e n t r e a t m e n t p l a n s i g n e d by t h e 
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a t t e n d i n g p h y s i c i a n b e f o r e t h e b e g i n n i n g o f t r e a t m e n t . F i n d i n g t h a t no such 
q u a l i f y i n g p l a n s were s u b m i t t e d , t h e Referee concluded t h a t t h e m e d i c a l s e r v i c e s 
were n o t compensable. 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we agree t h a t t h e a t t e n d i n g p h y s i 
c i a n f a i l e d t o s u b m i t advanced t r e a t m e n t p l a n s . We add, however, t h a t t h e 
p r o p e r i n q u i r y does n o t end t h e r e . I n Susan L. Spencer, 39 Van N a t t a 781 
( 1 9 8 7 ) , t h e Board c o n c l u d e d t h a t s t r i c t compliance w i t h OAR 4 3 6 - 1 0 - 0 4 0 ( 4 ) ( a ) was 
n o t n e c e s s a r y where t h e a c u p u n c t u r e t r e a t m e n t s were shown t o be r e a s o n a b l e and 
n e c e s s a r y . I n r e a c h i n g t h a t d e c i s i o n , t h e Board r e l i e d on Kemp v. Workers' 
Comp. Dept., 65 Or App 659, 659 ( 1 9 8 3 ) , which h e l d t h a t i t would be i n c o n s i s t e n t 
w i t h t h e c l e a r p o l i c y o f t h e Workers' Compensation A c t t h a t a c l a i m a n t be com
pe n s a t e d f o r r e a s o n a b l y necessary m e d i c a l b i l l s i n c u r r e d as a r e s u l t o f a com
pe n s a b l e i n j u r y . See ORS 656.245,(1). 

Thus, r e g a r d l e s s o f t h e p r o c e d u r a l d e f i c i e n c i e s , we must d e t e r m i n e whether 
c l a i m a n t has e s t a b l i s h e d t h a t her p h y s i c a l t h e r a p y and a c u p u n c t u r e t r e a t m e n t s 
were r e a s o n a b l e and n ecessary. M e d i c a l expenses f o r p u r e l y p a l l i a t i v e purposes 
a r e r e c o v e r a b l e where t h e y a r e n e c e s s a r i l y and r e a s o n a b l y i n c u r r e d i n t h e t r e a t 
ment o f an i n j u r y f o r w h i c h permanent p a r t i a l d i s a b i l i t y has been awarded. 
We t z e l v. Goodwin B r o t h e r s , 50 Or App 101 (1981). 

C l a i m a n t t e s t i f i e d t h a t she b e n e f i t e d from b o t h t h e p h y s i c a l t h e r a p y and 
a c u p u n c t u r e t r e a t m e n t . She s t a t e d t h a t t h e p h y s i c a l t h e r a p y h e l p e d h e r s t r e n g t h 
and f l e x i b i l i t y , w h i c h made her b e t t e r a b l e t o f u n c t i o n . She e x p l a i n e d t h a t t h e 
a c c u p u n c t u r e t r e a t m e n t s r e l i e v e d her low back and l e g spasms, r e l a x e d and l o o s 
ened up h e r upper body muscles and r e l i e v e d her t e n s i o n headaches. She s a i d 
t h a t , f o r t h e most p a r t , she f e l t b e t t e r f o r a few days a f t e r each t r e a t m e n t . 
She a l s o s t a t e d t h a t , w h i l e t h e b e n e f i t o f t e n v a r i e d from v i s i t t o v i s i t , she 
g r a d u a l l y g o t b e t t e r a f t e r she underwent t h e t h e r a p y and t r e a t m e n t i n September 
1989. C l a i m a n t ' s t e s t i m o n y i s s u p p o r t e d by t h e m e d i c a l e v i d e n c e . On March 3, 
1990, t h e Western M e d i c a l C o n s u l t a n t s r e p o r t e d t h a t c l a i m a n t ' s lumbar f l e x i o n 
had i m proved s i n c e November 1989 and t h e p h y s i c a l t h e r a p y had " a f f o r d e d her s i g 
n i f i c a n t p a l l i a t i o n . " (Ex. 140A-5). 

On t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y , t o g e t h e r w i t h t h e 
m e d i c a l e v i d e n c e , i s s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t i t was r e a s o n a b l e and 
n e c e s s a r y f o r c l a i m a n t t o r e c e i v e p h y s i c a l t h e r a p y and a c c u p u n c t u r e t r e a t m e n t s 
t o r e l i e v e her o f p a i n and t o i n c r e a s e her f u n c t i o n a l c a p a c i t y . A c c o r d i n g l y , 
t h e e m p loyer's d e n i a l o f such m e d i c a l s e r v i c e s i s s e t a s i d e . 

C h i r o p r a c t i c T reatment 

The R e f e r e e fo u n d t h a t c l a i m a n t ' s c o n d i t i o n improved s t e a d i l y i n l a t e 1989 
and, t h e r e f o r e , c o n c l u d e d t h a t her c h i r o p r a c t i c t r e a t m e n t was r e a s o n a b l e and 
n e c e s s a r y . We agree, and t h e employer does n o t d i s p u t e , t h a t t h e t r e a t m e n t was 
o f a r e a s o n a b l e and necessary t y p e . Nonetheless, as t h e c o u r t s a i d i n James v. 
Kemper I n s . Co.. 81 Or App 80, 84 ( 1 9 8 6 ) : 

" Simply because t h e Board d e t e r m i n e s t h a t i t i s 
r e a s o n a b l e f o r an i n j u r e d worker t o r e c e i v e some 
c h i r o p r a c t i c t r e a t m e n t s does n o t mean t h a t she may 
e x p e c t t o be compensated f o r any number o f t r e a t 
ments w i t h o u t a showing t h a t t h e t r e a t m e n t s a r e 
r e a s o n a b l e and necessary." 

A t t h e t i m e o f t h i s d i s p u t e , g u i d e l i n e s i s s u e d by t h e Workers' Compensa
t i o n D i v i s i o n i d e n t i f i e d two v i s i t s per month, a f t e r t h e i n i t i a l 60 days, as t h e 
u s u a l f r e q u e n c y o f m e d i c a l s e r v i c e s . Former OAR 4 3 6 - 1 0 - 0 4 0 ( 2 ) ( a ) . A c l a i m a n t 
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i s e n t i t l e d t o t r e a t m e n t i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i f she 
p r o v e s t h a t t h e t r e a t m e n t i s necessary due t o t h e n a t u r e o f t h e i n j u r y o r t h e 
p r o c e s s o f r e c o v e r y . James v. Kemper I n s . Co., supra. 

A f t e r c l a i m a n t began p h y s i c a l t h e r a p y and a c u p u n c t u r e t r e a t m e n t s i n 
September 1989, she c o n t i n u e d t o t r e a t w i t h Dr. Beeson. She r e c e i v e d numerous 
t r e a t m e n t s each week, o f t e n on t h e same day she had r e c e i v e d t h e o t h e r m e d i c a l 
s e r v i c e s . Her t r e a t m e n t was n o t scheduled on an as needed b a s i s , b u t r a t h e r was 
s c h e d u l e d i n advance w i t h o u t r e g a r d t o her c o n d i t i o n . Compare M i l b r a d t v. SAIF, 
62 Or App 530 ( 1 9 8 3 ) . 

On November 2, 1989, t h e Western M e d i c a l C o n s u l t a n t s , i n an independent 
m e d i c a l e x a m i n a t i o n , found c l a i m a n t m e d i c a l l y s t a t i o n a r y and c o n c l u d e d t h a t f u r 
t h e r c h i r o p r a c t i c t r e a t m e n t was n e i t h e r r e a s o n a b l e o r n ecessary. N o n e t h e l e s s , 
c l a i m a n t c o n t i n u e d c h i r o p r a c t i c t r e a t m e n t . On March 3, 1990, t h e Western Medi
c a l C o n s u l t a n t s , i n a f o l l o w - u p e x a m i n a t i o n , r e p o r t e d t h a t c l a i m a n t ' s c o n d i t i o n 
had i m proved and t h a t c l a i m a n t f e l t t h a t she was b e n e f i t i n g f r o m c h i r o p r a c t i c 
t r e a t m e n t . However, t h e y n o t e d t h a t c l a i m a n t was s i m u l t a n e o u s l y r e c e i v i n g phys
i c a l t h e r a p y , w h i c h i n c l u d e d some p a s s i v e t r e a t m e n t s , and t h a t c l a i m a n t f e l t 
t h a t t h a t was h e l p i n g her more t h a n c h i r o p r a c t i c t r e a t m e n t s . 

A f t e r o u r de novo r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t has 
f a i l e d t o p r o v e e n t i t l e m e n t t o c h i r o p r a c t i c t r e a t m e n t i n excess o f t h a t sug
g e s t e d by a d m i n i s t r a t i v e g u i d e l i n e s . I n l i g h t o f e v i d e n c e t h a t c l a i m a n t was 
a l s o r e c e i v i n g f r e q u e n t p a s s i v e t r e a t m e n t s d u r i n g her p h y s i c a l t h e r a p y , and t h a t 
c l a i m a n t b e l i e v e d t h a t such t r e a t m e n t was more b e n e f i c i a l t h a n t h o s e w i t h Dr. 
Beeson, we c o n c l u d e t h a t c l a i m a n t has f a i l e d t o p r o v e t h a t t h e ^ e v e r y o t h e r day 
c h i r o p r a c t i c t r e a t m e n t s were r e a s o n a b l e and necessary f o r t h e n a t u r e o f her i n 
j u r y o r f o r t h e p r o c e s s o f her r e c o v e r y . 

A f t e r c o n s i d e r i n g t h e f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and a p p l y i n g 
them t o t h i s case, we f i n d t h a t a r e a s o n a b l e assessed f e e f o r c l a i m a n t ' s coun
s e l 's s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e m e d i c a l s e r v i c e s 
d e n i a l o f a c u p u n c t u r e and p h y s i c a l t h e r a p y i s $1,600, t o be p a i d by t h e em
p l o y e r . I n r e a c h i n g t h i s c o n c l u s i o n , we have p a r t i c u l a r l y c o n s i d e r e d t h e t i m e 
d e v o t e d t o t h e i s s u e (as r e p r e s e n t e d by t h e r e c o r d ) , t h e c o m p l e x i t y o f t h e 
i s s u e , and t h e v a l u e o f t h e i n t e r e s t i n v o l v e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 1, 1990 i s r e v e r s e d . The employer's d e n i a l 
o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r p h y s i c a l t h e r a p y and a c u p u n c t u r e t r e a t 
ment i s s e t a s i d e . For s e r v i c e s a t h e a r i n g and on Board r e v i e w c o n c e r n i n g t h e 
p h y s i c a l t h e r a p y and a c u puncture t r e a t m e n t , c l a i m a n t ' s c o u n s e l i s awarded an 
assessed a t t o r n e y f e e o f $1,600, payable by t h e s e l f - i n s u r e d employer. The em
p l o y e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t 
i n excess o f t h e a d m i n i s t r a t i v e g u i d e l i n e s i s r e i n s t a t e d and u p h e l d . The Ref
e r e e ' s $1,500 assessed a t t o r n e y f e e on t h i s i s s u e i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
THOMAS M. TAPSCOTT, Claimant 

WCB Case No. 89-15656 
ORDER ON REVIEW 

P h i l i p H. Garrow, Claimant. A t t o r n e y 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 
C l a i m a n t r e q u e s t s r e v i e w o f Referee Garaventa's o r d e r w h i c h : (1) u p h e l d 

t h e i n s u r e r ' s p a r t i a l d e n i a l o f h i s c l a i m f o r a p s y c h o l o g i c a l c o n d i t i o n ; ( 2 ) 
d e c l i n e d t o assess a p e n a l t y o r a t t o r n e y f e e f o r an a l l e g e d l y u n t i m e l y d e n i a l ; 
and (3) f o u n d t h a t h i s c l a i m had n o t been p r e m a t u r e l y c l o s e d by an August 1989 
D e t e r m i n a t i o n Order. On r e v i e w , t h e i s s u e s a r e c o m p e n s a b i l i t y , p e n a l t i e s and 
a t t o r n e y f e e s and pre m a t u r e c l o s u r e . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e " F i n d i n g s o f F a c t " as s e t f o r t h i n t h e R e f e r e e ' s o r d e r . 

CONCLUSIONS OF LAW AND OPINION 

C o m p e n s a b i l i t y o f P s y c h o l o g i c a l C o n d i t i o n 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e " C o m p e n s a b i l i t y 
o f P s y c h o l o g i c a l D i s o r d e r " s e c t i o n o f t h e Referee's o r d e r w i t h t h e f o l l o w i n g 
s u p p l e m e n t a t i o n . 

I n r e a c h i n g " h e r c o n c l u s i o n t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was n o t 
compensable, t h e R eferee s t a t e d t h a t c l a i m a n t must e s t a b l i s h t h a t he has a d i a g 
n o s i s o f a m e n t a l o r e m o t i o n a l d i s o r d e r which i s g e n e r a l l y r e c o g n i z e d i n t h e 
m e d i c a l o r p s y c h o l o g i c a l community p u r s u a n t t o ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) . We d i s a g r e e . 

ORS 6 5 6 . 8 0 2 ( 2 ) ( c ) a p p l i e s t o p s y c h o l o g i c a l c o n d i t i o n s i n an o c c u p a t i o n a l 
d i s e a s e c o n t e x t . I t does n o t a p p l y t o p s y c h o l o g i c a l c o n d i t i o n s r e s u l t i n g f r o m a 
compensable i n j u r y . To e s t a b l i s h c o m p e n s a b i l i t y o f a p s y c h o l o g i c a l c o n d i t i o n 
stemming f r o m a compensable i n j u r y , c l a i m a n t o n l y need show t h a t t h e compensable 
i n j u r y was a m a t e r i a l c o n t r i b u t i n g cause o f h i s d i s a b i l i t y o r need f o r m e d i c a l 
t r e a t m e n t . See Grace v. SAIF, 76 Or App 511 ( 1 9 7 6 ) ; Randolph P. Gaul, 42 Van 
N a t t a 592 ( 1 9 9 0 ) . 

A l t h o u g h t h e Referee s t a t e d t h a t c l a i m a n t had t o show a d i a g n o s i s o f a 
m e n t a l d i s o r d e r a c c e p t e d i n t h e m e d i c a l community, her c o n c l u s i o n i s based on 
t h e p e r s u a s i v e n e s s o f t h e m e d i c a l e v i d e n c e . We agree w i t h t h e R e f e r e e t h a t t h e 
o p i n i o n s o f Drs. Turco and Glass a re more p e r s u a s i v e t h a n t h e o p i n i o n s o f Drs. 
Henderson and Metzger. A c c o r d i n g l y , c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s 
compensable i n j u r y i s a m a t e r i a l c o n t r i b u t i n g f a c t o r t o h i s p s y c h o l o g i c a l c o n d i 
t i o n o r need f o r t r e a t m e n t . 

P e n a l t i e s and A t t o r n e y Fees 

We adopt t h e c o n c l u s i o n s and r e a s o n i n g as s e t f o r t h i n t h e " P e n a l t i e s and 
Fees" s e c t i o n o f t h e Referee's o r d e r . 

Premature C l o s u r e 

We adopt t h e c o n c l u s i o n and r e a s o n i n g as s e t f o r t h i n t h e "Premature C l o 
s u r e " s e c t i o n o f t h e Referee's o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
MIGUEL A. TORRES, Claimant 

WCB Case No. 89-07974 
ORDER ON REVIEW 

Mi c h a e l B. Dye, Claimant A t t o r n e y 
D a v i d Ray Fowler ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members Speer and H o w e l l . 

C l a i m a n t r e q u e s t s r e v i e w o f t h a t p o r t i o n o f Referee N i c h o l s ' o r d e r t h a t 
a f f i r m e d a D e t e r m i n a t i o n Order whi c h awarded 36 p e r c e n t (54 degrees) scheduled 
permanent d i s a b i l i t y f o r l o s s o f use o f h i s r i g h t hand. On r e v i e w , t h e i s s u e i s 
e x t e n t o f sc h e d u l e d d i s a b i l i t y . 
We m o d i f y . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t , w i t h t h e f o l l o w i n g sup
p l e m e n t a t i o n . 

C l a i m a n t ' s second and t h i r d d i g i t s were s u r g i c a l l y amputated a t t h e p r o x i 
mal i n t e r p h a l a n g e a l (PIP) j o i n t . 

As a r e s u l t o f h i s i n j u r y , f o r each o f h i s amputated f i n g e r s ( m i d d l e and 
i n d e x ) , c l a i m a n t has l o s s o f o p p o s i t i o n t o t h e thumb and l o s s o f f l e x i o n a t t h e 
me t a c a r p o p h a l a n g e a l j o i n t . 

Due t o d i s a b l i n g p a i n i n h i s f i n g e r s and hand, c l a i m a n t i s u n a b l e t o use a 
hoe o r p r u n i n g s h e a r s . He i s unable t o l i f t boxes d u r i n g f i e l d work because h i s 
hand h u r t s . C l a i m a n t cannot w r i t e f o r more t h a n h a l f an hour a t a t i m e and h i s 
hand becomes numb and sor e when exposed t o c o l d t e m p e r a t u r e s . C l a i m a n t ' s f i n 
g e r t i p s h u r t when he washes d i s h e s o r bumps i n t o o b j e c t s . 

CONCLUSIONS OF LAW AND OPINION 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o 34 p e r c e n t d i s a b i l i t y 
u nder t h e s t a n d a r d s , f o r t h e l o s s o f use o f h i s r i g h t hand. By a w a r d i n g a v a l u e 
o f 2 p e r c e n t f o r d i s a b l i n g p a i n , t h e Referee c o n c l u d e d t h a t c l a i m a n t was ade
q u a t e l y compensated by t h e D e t e r m i n a t i o n Order award o f 36 p e r c e n t . We a p p l y 
t h e " s t a n d a r d s " i n e f f e c t on December 5, 1988, t h e d a t e o f t h e D e t e r m i n a t i o n 
O r d e r , and m o d i f y . 

A m p u t a t i o n s 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s a m p u t a t i o n was made i n t h e m i d d l e 
p h a l a n x between t h e d i s t a l i n t e r p h a l a n g e a l (DIP) and PIP j o i n t s b u t she awarded 
c l a i m a n t 50 p e r c e n t f o r h i s l o s s f o r a m p u t a t i o n . Former OAR 436-35- 0 3 0 ( 6 ) . On 
r e v i e w , c l a i m a n t contends t h a t t h e r e i s no eviden c e t h a t Dr. N i s b e t ' s o p e r a t i o n 
amputated c l a i m a n t ' s second and t h i r d d i g i t s a t t h e DIP j o i n t . C l a i m a n t argues 
t h a t Dr. N i s b e t o n l y s t a t e d i n h i s p r e - o p e r a t i v e r e p o r t t h a t t h e saw t h a t i n 
j u r e d c l a i m a n t had e s s e n t i a l l y r o u t e d o u t a l l t h e bone d i s t a l t o t h e DIP j o i n t . 

Dr. E l l i s o n t r e a t e d c l a i m a n t s u r g i c a l l y f o l l o w i n g i n i t i a l emergency t r e a t 
ment. I t i s c l e a r f r o m Dr. E l l i s o n ' s f o l l o w - u p c h a r t n o t e s , p h y s i c a l t h e r a p y 
n o t e s and subsequent s u r g i c a l procedures t o l e n g t h e n t h e r e m a i n i n g m e t a c a r p a l 
bone by g r a f t i n g , t h a t a m p u t a t i o n was perfor m e d s u r g i c a l l y 'at t h e PIP j o i n t 
( i . e . , a p r o x i m a l i n t e r p h a l a n g e a l d i s a r t i c u l a t i o n ) . (Exs. 10, 12, 19 and 2 1 ) . 
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We c o n c l u d e t h a t c l a i m a n t ' s a m p u t a t i o n s were a t t h e PIP j o i n t , r a t h e r t h a n 
between t h e PIP and DIP j o i n t s . A c c o r d i n g l y , c l a i m a n t i s e n t i t l e d t o a v a l u e o f 
70 p e r c e n t f o r each o f h i s two a m p u t a t i o n s a t t h e PIP l e v e l . Former OAR 436-35-
0 3 0 ( 6 ) . 

Loss o f o p p o s i t i o n 

Loss o f a thumb o r f i n g e r c r e a t e s a l o s s o f o p p o s i t i o n w h i c h i s t h e l o s s 
o f f u n c t i o n o f t h e d i g i t s w h i c h can no l o n g e r be opposed. Former OAR 436-35-
040. 

For l o s s o f o p p o s i t i o n o f c l a i m a n t ' s i n d e x and m i d d l e f i n g e r s a t t h e PIP 
j o i n t , t h e o p p o s i n g d i g i t i s t h e thumb, and a r a t i n g o f 25 p e r c e n t i s a s s i g n e d 
t o each f i n g e r , t h e i n d e x and m i d d l e , f o r l o s s o f o p p o s i t i o n . Former OAR 436-
3 5 - 0 4 0 ( 3 ) . 

Loss o f M o t i o n 

C l a i m a n t contends t h a t he i s e n t i t l e d t o a combined l o s s o f range o f 
m o t i o n f o r each f i n g e r i n t h e amount o f 58 p e r c e n t . We d i s a g r e e . A l t h o u g h t h e 
R e f e r e e f o u n d t h a t c l a i m a n t had l o s t 90 degrees o f m o t i o n i n t h e PIP j o i n t , we 
have c o n c l u d e d t h a t c l a i m a n t ' s s u r g i c a l a m p u t a t i o n t o o k p l a c e a t t h e PIP j o i n t . 
A c c o r d i n g l y , we d e c l i n e t o award l o s s o f range o f m o t i o n a t t h e PIP j o i n t . 

C l a i m a n t has l o s t 15 degrees o f f l e x i o n a t t h e m e t a c a r p o p h a l a n g e a l j o i n t 
o f b o t h t h e i n d e x and m i d d l e f i n g e r s . A v a l u e o f 9 p e r c e n t i s a s s i g n e d t o each 
f i n g e r ( i n d e x and m i d d l e ) f o r l o s s o f m o t i o n . Former OAR 4 3 6 - 3 5 - 0 6 0 ( 5 ) . 

D i s a b l i n g P a i n / F i n g e r s 

D i s a b l i n g p a i n , r e s u l t i n g i n l o s s o f use o r f u n c t i o n beyond t h a t t o be 
e x p e c t e d f r o m an a m p u t a t i o n , may be t a k e n i n t o c o n s i d e r a t i o n and assessed based 
on t h e l o s s o f use o r f u n c t i o n which r e s u l t s . See Barbara J. G l e n z e r , 42 Van 
N a t t a 1879 ( 1 9 9 0 ) ; f o r m e r OAR 436-35-010(2). 

Here, c l a i m a n t t e s t i f i e d t h a t washing d i s h e s . h u r t s h i s f i n g e r s a t t h e 
l o c a t i o n a t w h i c h t h e f i n g e r s were amputated. The t i p s o f h i s amputated f i n g e r s 
h u r t when he i s w o r k i n g and when he bumps i n t o t h i n g s . C l a i m a n t t e s t i f i e d t h a t 
t h e p a i n i n t h e t i p s o f h i s amputated f i n g e r a f f e c t s h i s a b i l i t y t o use h i s 
hand. 

We c o n c l u d e t h a t , f o r each o f h i s amputated f i n g e r s , c l a i m a n t has sus
t a i n e d 10 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e f i n g e r due t o d i s a b l i n g p a i n . 

T o t a l Permanent P a r t i a l D i s a b i l i t y 

As t h e R e f e r e e n o t e d , t h e r e a r e two methods f o r r a t i n g t h e amount o f t o t a l 
i m p a i r m e n t c l a i m a n t has s u s t a i n e d due t o h i s i n j u r y . C l a i m a n t may be awarded a 
t o t a l d i s a b i l i t y due t o t h e i n j u r y by r a t i n g t h e m u l t i p l e l o s s e s o f each f i n g e r 
s e p a r a t e l y ( c o m b i n i n g n o t adding) and t h e n making a s e p a r a t e award f o r each f i n 
g e r . ORS 656.214; f o r m e r OAR 436-35-060(7). A l t e r n a t i v e l y , t h e l o s s o f ( o r 
l o s s o f use o f ) two o r more d i g i t s o f c l a i m a n t ' s hand may be c o n v e r t e d t o a 
v a l u e f o r l o s s o f use o f t h e hand i f c l a i m a n t w i l l r e c e i v e more money by t h e 
c o n v e r s i o n method. Former OAR 436-35-070(1). 

I n t h e p r e s e n t case, however, we have found t h a t c l a i m a n t s u f f e r s d i s 
a b l i n g p a i n i n h i s hand, i n a d d i t i o n t o t h e d i s a b l i n g p a i n i n h i s f i n g e r s . 
A c c o r d i n g l y , we c o n c l u d e t h a t c o n v e r s i o n o f f i n g e r v a l u e s t o a v a l u e f o r l o s s o f 
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use o f t h e hand i s r e q u i r e d , i n o r d e r t o r a t e t h e permanent p a r t i a l d i s a b i l i t y 
o f t h e hand. 

C o n v e r s i o n Method t o Loss o f Use o f Hand 

The t o t a l v a l u e o f l o s s o f use o f c l a i m a n t ' s hand i s c a l c u l a t e d by r a t i n g 
each d i g i t , c o n v e r t i n g t o v a l u e s f o r l o s s i n t h e hand, and a d d i n g ( n o t combin
i n g ) t h e c o n v e r t e d v a l u e s . Former OAR 436-35-070(2). 

No a d d i t i o n a l r a t i n g i s a l l o w e d f o r o p p o s i t i o n because t h a t i s a l r e a d y 
f i g u r e d i n t o t h e c o n v e r s i o n c h a r t . Former OAR 436-35-070(3). 

I n d e x F i n g e r ; The a m p u t a t i o n r a t i n g o f 70 p e r c e n t , l o s s o f m o t i o n o f 9 
p e r c e n t and 10 p e r c e n t v a l u e f o r d i s a b l i n g p a i n a r e combined f o r a t o t a l o f 75.4 
p e r c e n t w h i c h c o n v e r t s t o a 19 p e r c e n t l o s s o f use o f t h e hand. Former OAR 436-
3 5 - 0 7 0 ( 5 ) . 

M i d d l e F i n g e r ; The a m p u t a t i o n r a t i n g o f 70 p e r c e n t , l o s s o f m o t i o n o f 9 
p e r c e n t and 10 p e r c e n t f o r d i s a b l i n g p a i n a r e combined f o r a t o t a l o f 75.4 p e r 
c e n t w h i c h c o n v e r t s t o a 15 p e r c e n t l o s s o f use o f t h e hand. Former OAR 436-35-
0 7 0 ( 6 ) . 

The c o n v e r t e d v a l u e s a r e added. Former OAR 436-35-070(2). C l a i m a n t ' s 
l o s s o f use o f h i s f i n g e r s i s e q u i v a l e n t t o a 34 p e r c e n t ( 5 1 degrees) l o s s o f 
use o f h i s hand. 

D i s a b l i n g Pain/Hand 

C l a i m a n t contends t h a t h i s p a i n i n t e r f e r e s w i t h h i s use and f u n c t i o n o f 
h i s r i g h t hand. See Barbara J. Glenzer, supra. C l a i m a n t i s u n a b l e t o use 
g a r d e n i n g u t e n s i l s and cannot l i f t boxes d u r i n g f i e l d work. He i s a l s o unable 
t o w r i t e f o r more t h a n h a l f an hour a t a t i m e , due t o p a i n i n h i s hand. I n 
a d d i t i o n , h i s hand becomes numb and sore when exposed t o c o l d t e m p e r a t u r e s . 

We c o n c l u d e t h a t c l a i m a n t has s u s t a i n e d 5 p e r c e n t l o s s o f use o r f u n c t i o n 
due t o d i s a b l i n g p a i n i n t h e r i g h t hand, beyond t h a t e x p e c t e d f r o m t h e amputa
t i o n o f -his i n d e x and m i d d l e f i n g e r s . When combined w i t h 34 p e r c e n t , t h e r e s u l t 
i s 37.3 p e r c e n t l o s s o f use o r f u n c t i o n o f t h e r i g h t hand. That v a l u e i s 
rounded t o t h e n e x t h i g h e r whole number o r 38 p e r c e n t . Former OAR 436-35-
0 1 0 ( 6 ) . 

We do n o t f i n d c l e a r and c o n v i n c i n g evidence o f permanent d i s a b i l i t y l e s s 
t h a n o r g r e a t e r t h e n 38 p e r c e n t . Former ORS 656.295(5). 

ORDER 

The Refe r e e ' s o r d e r d a t e d August 23, 1989 i s m o d i f i e d . I n a d d i t i o n t o t h e 
36 p e r c e n t (54 degrees) scheduled permanent d i s a b i l i t y awarded by D e t e r m i n a t i o n 
O r d e r , c l a i m a n t i s awarded 2 p e r c e n t (3 degrees) sched u l e d permanent d i s a b i l i t y , 
g i v i n g him a t o t a l award t o d a t e o f 38 p e r c e n t (57 degrees) s c h e d u l e d permanent 
d i s a b i l i t y f o r l o s s o f use o r f u n c t i o n o f t h e r i g h t hand. C l a i m a n t ' s a t t o r n e y 
i s awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation awarded h e r e i n , n o t t o ex
ceed $3,800. 
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I n t h e M a t t e r o f t h e Compensation o f 
GLORY YANKAUSKAS, Claimant 

WCB Case No. 89-18765 
ORDER ON REVIEW 

P o z z i , e t a l . , C l aimant A t t o r n e y s 
D a r r y l Nelson, Defense A t t o r n e y 

Reviewed by Board Members Howell and Speer. 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Neal's o r d e r t h a t u p h e l d t h e i n s u r e r ' s 
d e n i a l o f c l a i m a n t ' s head i n j u r y c l a i m , on t h e b a s i s t h a t t h e c l a i m was b a r r e d 
because o f u n t i m e l y f i l i n g . On r e v i e w , t h e i s s u e s a r e t i m e l i n e s s o f t h e c l a i m 
and i f t i m e l y , c o m p e n s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

The Board a d o p t s t h e Referee's F i n d i n g s o f F a c t . 

ULTIMATE FINDINGS OF FACT 

B e f o r e March 1989, t h e employer d i d n o t have knowledge o f c l a i m a n t ' s 
i n j u r y w h i c h w o u l d have l e a d a rea s o n a b l e employer t o c o n c l u d e t h a t w o r k e r s ' 
compensation l i a b i l i t y was a p o s s i b i l i t y . 

The i n s u r e r has been p r e j u d i c e d by c l a i m a n t ' s f a i l u r e t o t i m e l y f i l e h er 

c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s 
The R e f e r e e f o u n d t h a t c l a i m a n t had n o t g i v e n n o t i c e o f her a c c i d e n t 

w i t h i n 30 days and t h e employer d i d n o t have knowledge t h a t h er c l a i m was work-
r e l a t e d . 

On r e v i e w , c l a i m a n t f i r s t argues t h a t t h e i n s u r e r waived any d e f e n s e as t o 
l a t e f i l i n g o f t h e c l a i m , as t h e i s s u e was n o t r a i s e d u n t i l c l a i m a n t r e s t e d her 
case a t h e a r i n g . We d i s a g r e e . 

ORS 656.265(5) p r o v i d e s t h a t t h e i s s u e o f f a i l u r e t o g i v e n o t i c e must be 
r a i s e d a t t h e f i r s t h e a r i n g on a c l a i m f o r compensation i n r e s p e c t t o t h e i n j u r y 
o r d e a t h . Here, t h e i n s u r e r p r o p e r l y r a i s e d t h e i s s u e o f f a i l u r e t o g i v e n o t i c e 
a t t h e f i r s t h e a r i n g . Had c l a i m a n t r e q u i r e d a d d i t i o n a l t i m e t o p r e p a r e f o r t h a t 
i s s u e , she c o u l d have r e q u e s t e d a c o n t i n u a n c e . See OAR 438-06-031 and 438-06-
091. 

C l a i m a n t contends t h a t , i f t h e defense o f t i m e l i n e s s was n o t w a i v e d , t h e 
employer had knowledge o f t h e i n j u r y on t h e d a t e i t o c c u r r e d . A c l a i m a n t i s r e 
q u i r e d t o g i v e t h e employer w r i t t e n n o t i c e o f t h e c l a i m w i t h i n 30 days o f t h e 
i n j u r y . ORS 656.265(1) and ( 2 ) . F a i l u r e t o g i v e n o t i c e w i t h i n t h i s p e r i o d b a r s 
a c l a i m u n l e s s : (1) t h e employer had knowledge o f t h e i n j u r y ; o r (2) t h e i n 
s u r e r was n o t p r e j u d i c e d by t h e f a i l u r e t o p r o v i d e n o t i c e ; o r (3) t h e c a r r i e r 
has begun payments as r e q u i r e d under ORS 656.001 t o 656.794; o r (4) n o t i c e i s 
g i v e n w i t h i n one y e a r o f t h e i n j u r y and t h e c l a i m a n t had good cause f o r f a i l i n g 
t o g i v e n o t i c e w i t h i n 30 days. ORS 6 5 6 . 2 6 5 ( 4 ) ( a ) - ( d ) . 

The R e f e r e e c o n c l u d e d t h a t , a l t h o u g h t h e employer had knowledge t h a t 
c l a i m a n t was i n an a u t o a c c i d e n t , i t had no reason t o know t h a t t h e a c c i d e n t was 
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r e l a t e d t o h e r employment. We agree. The a s s i s t a n t s u p e r i n t e n d e n t , Mr. 
C a r p e n t e r , f i r s t l e a r n e d t h a t c l a i m a n t had been i n v o l v e d i n an a u t o a c c i d e n t 
when he phoned t o check i n w i t h h i s o f f i c e t h a t morning. The s u p e r i n t e n d e n t ' s 
s e c r e t a r y r e p o r t e d t h a t c l a i m a n t was on her way t o work when t h e a c c i d e n t 
o c c u r r e d . Because t h e a c c i d e n t happened on t h e way t o work, as opposed t o a t 
work, Mr. C a r p e n t e r d i d n o t c o n s i d e r t h a t " i t would be a w o r k e r s ' compensation 
c l a i m . " 

Mr. C a r p e n t e r t e s t i f i e d t h a t t h e d i s t r i c t ' s normal p r o c e d u r e f o r f i l i n g a 
w o r k e r s ' compensation c l a i m i n v o l v e d t h e form b e i n g f i l l e d o u t by t h e employee. 
A f t e r r e c e i p t o f t h e fo r m i n t h e d i s t r i c t ' s o f f i c e , i t was f o r w a r d e d t o t h e c a r 
r i e r f o r p r o c e s s i n g . The s c h o o l d i s t r i c t employees were i n f o r m e d o f t h e p r o c e 
d u r e f o r f i l i n g a w o r k e r s ' compensation c l a i m . To Mr. C a r p e n t e r ' s knowledge, no 
"801" f o r m was ever f i l e d i n c l a i m a n t ' s case and he was n o t aware o f any t h i r d 
p a r t y s e t t l e m e n t . 

We c o n c l u d e t h a t , under t h e c i r c u m s t a n c e s , knowledge o f t h e i n j u r y d i d n o t 
i n c l u d e enough f a c t s t o l e a d a re a s o n a b l e employer t o c o n c l u d e t h a t w o r k e r s ' 
compensation l i a b i l i t y was a p o s s i b i l i t y . See Argonaut v. Mock, 95 Or App 1 
( 1 9 8 9 ) . 

The R e f e r e e concl u d e d t h a t t h e employer was p r e j u d i c e d by c l a i m a n t ' s f a i l 
u r e t o p r o v i d e n o t i c e . We agree. By w a i t i n g t o f i l e a w o r k e r s ' compensation 
c l a i m u n t i l a f t e r a t h i r d p a r t y s e t t l e m e n t has t a k e n p l a c e , c l a i m a n t has t h e 
p o t e n t i a l t o a v o i d a s t a t u t o r y l i e n . I n a d d i t i o n , such a c t i o n d e p r i v e s an em
p l o y e r o r i n s u r e r o f i t s r i g h t t o p a r t i c i p a t e i n and approve t h e s e t t l e m e n t . 
See ORS 6 5 6 . 5 8 0 ( 2 ) ; 656.587. A c c o r d i n g l y , we c o n c l u d e t h a t t h e i n s u r e r was 
p r e j u d i c e d by c l a i m a n t ' s f a i l u r e t o p r o v i d e n o t i c e u n t i l a f t e r s e t t l e m e n t o f her 
c l a i m a g a i n s t a t h i r d p a r t y . 

F a i l u r e t o g i v e t h e employer n o t i c e w i t h i n t h e 30-day p e r i o d b a r s a c l a i m 
u n l e s s t h e c a r r i e r has begun payments as r e q u i r e d under ORS 656.001 t o 656.794. 
ORS 6 5 6 . 2 6 5 ( 4 ) ( b ) . Here, t h e r e i s no evidence t h a t t h e i n s u r e r had begun pay
ments as p r o v i d e d under ORS 656.001 t o 656.794. 

F i n a l l y , c l a i m a n t has n o t shown t h a t good cause e x i s t e d f o r f a i l i n g t o 
g i v e n o t i c e o f t h e c l a i m w i t h i n 30 days. See ORS 6 5 6 . 2 6 5 ( 4 ) ( c ) . 

We c o n c l u d e t h a t c l a i m a n t ' s i n j u r y c l a i m was u n t i m e l y and t h e Referee 
c o r r e c t l y f o u n d t h a t t h e c l a i m was t i m e - b a r r e d . 

C o m p e n s a b i l i t y 

As we have h e r e i n concluded t h a t t h e i n j u r y c l a i m i s b a r r e d , we do n o t 
r e a c h t h e i s s u e o f c o m p e n s a b i l i t y . 

ORDER 

The Referee's o r d e r d a t e d January 3 1 , 1990 i s a f f i r m e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
JEFFREY M. MILLER, Claimant 

WCB Case No. 89-01618 
ORDER ON REVIEW 

John E. U f f e l m a n , Claimant A t t o r n e y 
Kenneth R u s s e l l ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and B r i t t i n g h a m . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f Referee S c h u l t z ' o r d e r t h a t s e t 
a s i d e i t s d e n i a l o f c l a i m a n t ' s u l c e r a t i v e c o l i t i s . On r e v i e w , t h e i s s u e i s 
c o m p e n s a b i l i t y . We r e v e r s e . 

FINDINGS OF FACT 

C l a i m a n t f i r s t became employed w i t h SAIF's i n s u r e d i n November 1987 as a 
mason's a s s i s t a n t . The owner o f t h e b u s i n e s s , w h i l e t e a c h i n g c l a i m a n t t h e t r a d e 
o f masonry, s u b j e c t e d c l a i m a n t t o o f f e n s i v e and f o u l language and e x c e s s i v e 
c r i t i c i s m w h i c h he u s u a l l y d e l i v e r e d by y e l l i n g a t c l a i m a n t . C l a i m a n t f o u n d h i s 
work e n v i r o n m e n t e x t r e m e l y s t r e s s f u l . He c o n t i n u e d , however, t o work f o r SAIF's 
i n s u r e d u n t i l h i s t r e a t i n g p h y s i c i a n , Dr. Kleikamp, removed him f r o m work on 
November 29, 1988. 

One month p r i o r t o h i s employment w i t h SAIF's i n s u r e d , c l a i m a n t d e v e l o p e d 
u l c e r a t i v e c o l i t i s , f o r w h i c h he r e c e i v e d t r e a t m e n t f r o m Dr. Kle i k a m p . C l a i m 
a n t ' s symptoms p r o g r e s s e d a f t e r he began w o r k i n g f o r t h e employer. C l a i m a n t 
a l s o d e v e l o p e d a m a j o r d e p r e s s i v e d i s o r d e r , s i n g l e e p i s o d e . 

On November 30, 1988, c l a i m a n t f i l e d a c l a i m f o r u l c e r a t i v e c o l i t i s , r e 
l a t e d t o j o b s t r e s s . SAIF d e n i e d c l a i m a n t ' s c l a i m by l e t t e r d a t e d J a n u a r y 18, 
1989. 

FINDINGS OF ULTIMATE FACT 

C l a i m a n t has a m e n t a l o r e m o t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d 
i n t h e m e d i c a l o r p s y c h o l o g i c a l community. T h i s m e n t a l d i s o r d e r d i d n o t r e q u i r e 
m e d i c a l s e r v i c e s , n or was i t d i s a b l i n g . The evidence i s n o t c l e a r and c o n v i n c 
i n g t h a t t h i s m e n t a l d i s o r d e r arose o u t o f and i n t h e c ourse o f employment. Nor 
i s t h e r e e v i d e n c e t h a t t h i s d i s o r d e r m a t e r i a l l y c o n t r i b u t e d t o c l a i m a n t ' s 
u l c e r a t i v e c o l i t i s . 

CONCLUSIONS OF LAW AND OPINION 

For an o c c u p a t i o n a l d i s e a s e c l a i m , t h e d a t e o f " i n j u r y " i s t h e d a t e upon 
w h i c h t h e c l a i m a n t was l a s t exposed t o t h e employment c o n d i t i o n s w h i c h c o u l d have 
caused t h e d i s e a s e . Johnson v. SAIF, 78 Or App 143, r e v den 301 Or 240 ( 1 9 8 6 ) . 
C l a i m a n t ' s l a s t exposure t o t h e w o r k i n g c o n d i t i o n s w h i c h he argues caused h i s 
u l c e r a t i v e c o l i t i s was November 29, 1988, t h e d a t e he was l a s t employed by SAIF's 
i n s u r e d . A c c o r d i n g l y , we a p p l y fo r m e r ORS 656.802 as amended e f f e c t i v e J a n u a r y 1, 
1988. Donna E. Aschbacher, 41 Van N a t t a 1242 (19 8 9 ) . See Johnson, s u p r a a t 146-
48. 

The R e f e r e e a n a l y z e d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a s t r e s s -
r e l a t e d p h y s i c a l c o n d i t i o n under ORS 6 5 6 . 8 0 2 ( 1 ) ( c ) . We d i s a g r e e . I n Ronald V. 
D i c k s o n , 42 Van N a t t a 1102 ( 1 9 9 0 ) , we h e l d t h a t an o c c u p a t i o n a l d i s e a s e c l a i m f o r 
a s t r e s s - r e l a t e d p h y s i c a l c o n d i t i o n i s p r o p e r l y a n a l y z e d under f o r m e r ORS 
6 5 6 . 8 0 2 ( 1 ) ( b ) . I n o t h e r words, c l a i m a n t must e s t a b l i s h t h a t t h e c a u s a t i v e f a c t o r 
o f s t r e s s i s compensable i n i t s own r i g h t as a menta l d i s o r d e r . D i c k s o n , s u p r a ; 
C h a r l e n e Newman, 43 Van N a t t a 368 (19 9 1 ) . 
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C o n s e q u e n t l y , t h i s c l a i m must be a n a l y z e d under f o r m e r ORS 6 5 6 . 8 0 2 ( 1 ) ( b ) 
and ( 2 ) . C l a i m a n t must, t h e r e f o r e , e s t a b l i s h t h a t : (1) he has a m e n t a l o r emo
t i o n a l d i s o r d e r w h i c h i s g e n e r a l l y r e c o g n i z e d i n t h e m e d i c a l o r p s y c h o l o g i c a l 
community; (2) t h e d i s o r d e r r e q u i r e d m e d i c a l s e r v i c e s o r was d i s a b l i n g ; (3) t h e 
e v i d e n c e i s c l e a r and c o n v i n c i n g t h a t t h e m e n t a l d i s o r d e r a r o s e o u t o f and i n 
t h e c o u r s e o f employment; (4) t h e m e n t a l d i s o r d e r was due t o employment c o n d i 
t i o n s w h i c h were r e a l and o b j e c t i v e ; and (5) such employment c o n d i t i o n s a r e n o t 
g e n e r a l l y i n h e r e n t i n e v e r y w o r k i n g environment. 

Dr. K leikamp i n i t i a l l y r e l a t e d c l a i m a n t ' s c o l i t i s t o " j o b e n t a i l e d severe 
p s y c h o l o g i c a l s t r e s s . " However, s t r e s s , i n and o f i t s e l f , i s n o t a g e n e r a l l y 
r e c o g n i z e d m e n t a l d i s o r d e r . D i c k s o n , supra. We d e f e r t o Dr. Beavers, p s y c h i a 
t r i s t , who examined c l a i m a n t and diagnosed a major d e p r e s s i v e d i s o r d e r , s i n g l e 
e p i s o d e . (Ex. 15A-5). We f i n d t h a t t h i s c o n d i t i o n i s g e n e r a l l y r e c o g n i z e d i n 
t h e p s y c h o l o g i c a l community. (See DSM I I I 296.2x). 

A l t h o u g h Dr. Beavers recommended r e g u l a r p s y c h i a t r i c f o l l o w up, t h e r e i s 
no e v i d e n c e i n t h e r e c o r d o f t r e a t m e n t f o r c l a i m a n t ' s d e p r e s s i v e d i s o r d e r . Nor 
i s t h e r e e v i d e n c e i n t h e r e c o r d t h a t t h e d e p r e s s i v e d i s o r d e r was d i s a b l i n g . 

F u r t h e r m o r e , t h e e v i d e n c e i s n o t c l e a r and c o n v i n c i n g t h a t t h e d e p r e s s i v e 
d i s o r d e r a r o s e o u t o f and i n t h e course o f employment. Only Dr. Beavers d i a g 
nosed a m e n t a l d i s o r d e r , and he o n l y t e n t a t i v e l y c o n c l u d e d t h a t c l a i m a n t ' s 
d e p r e s s i v e d i s o r d e r c o u l d be l i n k e d t o s t r e s s a t work. (Ex. 15A-5). T h i s 
p o s s i b i l i t y does n o t r i s e t o t h e l e v e l o f c l e a r and c o n v i n c i n g e v i d e n c e . 
Gormlev v. SAIF, 52 Or App 1055, 1060 (1981). 

For t h e s e reasons, we conclude c l a i m a n t has n o t e s t a b l i s h e d a compensable 
m e n t a l d i s o r d e r . Moreover, assuming h i s d e p r e s s i o n and s t r e s s were compensable, 
c l a i m a n t has n o t e s t a b l i s h e d t h a t t h o s e c o n d i t i o n s m a t e r i a l l y c o n t r i b u t e d t o h i s 
c o l i t i s . No p h y s i c i a n r e l a t e d t h e d e p r e s s i v e d i s o r d e r t o c l a i m a n t ' s u l c e r a t i v e 
c o l i t i s . I n s t e a d , t h e m e d i c a l o p i n i o n s focused on whether s t r e s s a t work a f 
f e c t e d c l a i m a n t ' s c o l i t i s . Dr. Kleikamp i n i t i a l l y s t a t e d t h a t j o b s t r e s s had 
l i k e l y p r e c i p i t a t e d t h e c o l i t i s . However, he l a t e r o p i n e d t h a t j o b s t r e s s may 
have c o n t r i b u t e d . S i m i l a r l y , Dr. Beavers o p i n e d t h a t t h e r e was a p o s s i b i l i t y 
t h a t p s y c h o l o g i c a l s t r e s s a t work c o u l d have c o n t r i b u t e d t o t h e development o f 
c l a i m a n t ' s u l c e r a t i v e c o l i t i s . (Exs. 19-3, 2 0 ) . The p o s s i b i l i t y o f a c a u s a l 
r e l a t i o n s h i p i s n o t s u f f i c i e n t t o s a t i s f y c l a i m a n t ' s burden o f p r o o f . Gormlev 
v. SAIF, s u p r a . 

Dr. Baumeister, an e x p e r t i n g a s t r o i n t e s t i n a l d i s e a s e , s t a t e d t h a t , a l 
t h o u g h t h e cause o f u l c e r a t i v e c o l i t i s was unknown, p s y c h o l o g i c a l and e m o t i o n a l 
f a c t o r s p l a y a p a r t ; however, t h e m e d i c a l community i s n o t s u r e how t h e s e f a c 
t o r s a r e i n v o l v e d . (Exs. 11-3, 16-21, 16-32). F u r t h e r m o r e , Dr. Baumeister 
o p i n e d t h a t , a l t h o u g h p s y c h o l o g i c a l and e m o t i o n a l f a c t o r s c o n t r i b u t e d t o t h e 
o n s e t o r w o r s e n i n g o f u l c e r a t i v e c o l i t i s i n t h i s case, he c o u l d n o t , t o a medi
c a l p r o b a b i l i t y , connect work as a c a u s a l f a c t o r o f c l a i m a n t ' s u l c e r a t i v e 
c o l i t i s . (Exs. 16-3, 16-17, 16-20). We f i n d Dr. B a u m e i s t e r ' s w e l l - r e a s o n e d 
o p i n i o n more p e r s u a s i v e ; F u r t h e r m o r e , Baumeister's o p i n i o n i s s u p p o r t e d by t h a t 
o f Dr. Lyon, e x a m i n i n g i n t e r n i s t , who o p i n e d t h a t t h e e t i o l o g y o f u l c e r a t i v e 
c o l i t i s was unknown and t h e onset o f c l a i m a n t ' s u l c e r a t i v e c o l i t i s was n o t r e 
l a t e d t o any j o b s t r e s s . (Exs. 15-3, 1 7 ) . 

A c c o r d i n g l y , we conclude t h a t c l a i m a n t ' s u l c e r a t i v e c o l i t i s i s n o t com
p e n s a b l e , and we r e v e r s e t h e Referee's r u l i n g t o t h e c o n t r a r y . 

ORDER 

The Referee's o r d e r d a t e d June 30, 1989 i s r e v e r s e d . The SAIF Corpora
t i o n ' s d e n i a l i s r e i n s t a t e d and u p h e l d . The Referee's award o f a $3,200 
assessed a t t o r n e y f e e i s r e v e r s e d . 
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I n t h e M a t t e r o f t h e Compensation o f 
DIXIE M. RUNGE, Claimant 
WCB Case No. 89-25785 

ORDER ON REVIEW 
G a t t i , e t a l . , C l aimant A t t o r n e y s 

Dennis M a r t i n ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members N i c h o l s and C r i d e r . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee McCullough's o r d e r t h a t a f f i r m e d a De
t e r m i n a t i o n Order w h i c h awarded no unscheduled permanent d i s a b i l i t y f o r a c e r v i 
c a l and t h o r a c i c s p i n e i n j u r y beyond t h e 15 p e r c e n t (48 degrees) awarded by a 
p r i o r s t i p u l a t e d o r d e r . On r e v i e w , t h e i s s u e i s e x t e n t o f uns c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . We a f f i r m . 

FINDINGS OF FACT 

We adopt t h e Referee's " F i n d i n g s o f F a c t " . 

CONCLUSIONS OF LAW AND OPINION 

Because c l a i m a n t ' s c o n d i t i o n became m e d i c a l l y s t a t i o n a r y on November 10, 
1989, and h e r c l a i m was c l o s e d by D e t e r m i n a t i o n Order on December 12, 1989, t h e 
Ref e r e e c o r r e c t l y a p p l i e d t h e " s t a n d a r d s " e f f e c t i v e a t t h e t i m e o f t h e D e t e r m i 
n a t i o n Order i n r a t i n g c l a i m a n t ' s permanent d i s a b i l i t y . ORS 656.283(7) and 
65 6 . 2 9 5 ( 5 ) ; OAR 438-10-010. Former OAR 436-35-001 e t seq. Former OAR 436-35-
270 t h r o u g h 436-35-440 a p p l y t o t h e r a t i n g o f c l a i m a n t ' s u n s c h e d u l e d permanent 
d i s a b i l i t y . 

The d e t e r m i n a t i o n o f permanent p a r t i a l d i s a b i l i t y under t h e " s t a n d a r d s " i s 
made by d e t e r m i n i n g t h e a p p r o p r i a t e v a l u e s a s s i g n e d by t h e " s t a n d a r d s " t o t h e 
c l a i m a n t ' s age, e d u c a t i o n , a d a p t a b i l i t y and impai r m e n t . Once e s t a b l i s h e d , t h e 
v a l u e s f o r age and e d u c a t i o n a r e added and t h e sum i s m u l t i p l i e d by t h e a p p r o 
p r i a t e v a l u e f o r a d a p t a b i l i t y . The p r o d u c t o f t h o s e two f i g u r e s i s t h e n added 
t o t h e a p p r o p r i a t e v a l u e f o r impairment t o y i e l d t h e p e r c e n t a g e o f uns c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . Former OAR 436-35-280. 

Where t h e c l a i m a n t has r e t u r n e d t o h i s o r her u s u a l and customary work, no 
v a l u e i s a s s i g n e d t o t h e age, e d u c a t i o n and a d a p t a b i l i t y c a t e g o r i e s under f o r m e r 
OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 35-300(2)(a) and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . 

Here, c l a i m a n t has r e t u r n e d t o her u s u a l and customary work as a sewing 
machine o p e r a t o r . T h e r e f o r e , no v a l u e s w i l l be as s i g n e d t o t h e c a t e g o r i e s o f 
age, e d u c a t i o n and a d a p t a b i l i t y . Former OAR 4 3 6 - 3 5 - 2 9 0 ( 2 ) ( a ) , 4 3 6 - 3 5 - 3 0 0 ( 2 ) ( a ) 
and 4 3 6 - 3 5 - 3 1 0 ( 2 ) ( a ) . 

C l a i m a n t argues t h a t she r e t u r n e d o n l y t o m o d i f i e d work. However, t h e 
r e c o r d shows t h a t she r e t u r n e d t o her r e g u l a r j o b o p e r a t i n g sewing machines 
f u l l - t i m e w i t h o u t m i s s i n g any work due t o her c e r v i c a l c o n d i t i o n . ( T r . 20, 22, 
30, 3 6 ) . Her s u p e r v i s o r t r i e d t o keep her c o m f o r t a b l e by moving h e r t o v a r i o u s 
machines and d i d n o t r e q u i r e her t o p e r f o r m sewing o p e r a t i o n s w h i c h i n v o l v e d 
s t r e t c h i n g e l a s t i c . ( T r . 3 2 ) . However, c l a i m a n t ' s neck c o n d i t i o n d i d n o t l i m i t 
t h e t y p e s o f sewing machines she c o u l d work w i t h and a l l employees were r o t a t e d 
among t h e v a r i o u s machines. ( T r . 33, 3 5 ) . Thus, we f i n d t h a t c l a i m a n t has 
r e t u r n e d t o h e r u s u a l and customary work. 
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A t h e a r i n g , c l a i m a n t and t h e SAIF C o r p o r a t i o n agreed t h a t c l a i m a n t i s en
t i t l e d t o a 3 p e r c e n t v a l u e f o r l o s s o f range o f m o t i o n i n t h e c e r v i c a l s p i n e 
and a 5 p e r c e n t v a l u e f o r l o s s o f r e p e t i t i v e use o f t h e c e r v i c a l s p i n e . The 
R e f e r e e c o n c l u d e d t h a t c l a i m a n t ' s t o t a l impairment was 8 . p e r c e n t . Based on t h e 
v a l u e s s t i p u l a t e d by t h e p a r t i e s f o r age, e d u c a t i o n and a d a p t a b i l i t y , he con
c l u d e d t h a t c l a i m a n t ' s t o t a l permanent d i s a b i l i t y under t h e " s t a n d a r d s " was 13 
p e r c e n t . On t h i s b a s i s , he a f f i r m e d t h e December 12, 1989 D e t e r m i n a t i o n Order 
w h i c h awarded no i n c r e a s e i n permanent d i s a b i l i t y o v e r t h e 15 p e r c e n t g r a n t e d by 
t h e November 1988 S t i p u l a t e d Order. 

On r e v i e w , c l a i m a n t argues t h a t she i s e n t i t l e d t o 6 p e r c e n t i m p a i r m e n t 
f o r l o s s o f range o f m o t i o n i n her c e r v i c a l s p i n e . We d i s a g r e e . C l a i m a n t ' s 
v a l u e f o r t h i s i m pairment remains a t t h e 3 p e r c e n t she s t i p u l a t e d t o a t h e a r i n g . 

Next, c l a i m a n t argues t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 4 
p e r c e n t f o r a d i s c b u l g e a t C5-6. We d i s a g r e e . Dr. Poulson, M.D., p r o v i d e s t h e 
o n l y m e d i c a l e v i d e n c e r e g a r d i n g t h e r e l a t i o n s h i p o f t h i s d i s c b u l g e t o c l a i m 
a n t ' s work i n j u r y and he s t a t e s t h a t , i t i s n o t r e l a t e d . (Ex. 1 1 ) . On t h i s 
b a s i s , we f i n d t h a t c l a i m a n t has n o t e s t a b l i s h e d t h a t t h i s d i s c b u l g e i s r e l a t e d 
t o h e r compensable i n j u r y . 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 4 p e r 
c e n t f o r t h e removal o r d e s t r u c t i o n o f t h e C6-7 d i s c by c l i n i c a l means whic h she 
c l a i m s o c c u r r e d d u r i n g her C6-7 foraminotomy and laminotomy s u r g e r y i n February 
1989. We d i s a g r e e . No evidence was p r e s e n t e d t h a t i n d i c a t e d t h e s u r g e r y r e 
s u l t e d i n t h e removal o r d e s t r u c t i o n o f t h e d i s c . 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 4 p e r 
c e n t f o r a d i s c h e r n i a t i o n a t C6-7. We d i s a g r e e . There i s no e v i d e n c e t h a t a 
d i s c h e r n i a t i o n remained a f t e r c l a i m a n t ' s s u r g e r y . The s u r g e r y d i s c l o s e d t h a t 
what had been t h o u g h t , a f t e r t h e f i r s t MRI, t o be a h e r n i a t i o n was i n f a c t a 
h a r d r i d g e . N o t h i n g i n t h e i n t e r p r e t a t i o n o f t h e p o s t - s u r g e r y MRI would l e a d us 
t o b e l i e v e t h a t a new h e r n i a t i o n , caused by t h e compensable i n j u r y , had 
o c c u r r e d . 

C l a i m a n t n e x t argues t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e o f 5 p e r 
c e n t f o r l o s s o f r e p e t i t i v e use o f her t h o r a c i c s p i n e . We d i s a g r e e . The r e c o r d 
does n o t e s t a b l i s h any l o s s o f r e p e t i t i v e use o f t h e t h o r a c i c s p i n e as d i s t i n c t 
f r o m t h e c e r v i c a l s p i n e . T h e r e f o r e , no a d d i t i o n a l award f o r l o s s o f r e p e t i t i v e 
use i s a p p r o p r i a t e . 

F i n a l l y , c l a i m a n t argues t h a t she i s e n t i t l e d t o an i m p a i r m e n t v a l u e f o r 
l o s s o f range o f m o t i o n i n her t h o r a c i c s p i n e . We agree. A l t h o u g h t h e November 
25, 1988 S t i p u l a t e d Order c o n t i n u e d t o deny a t h o r a c i c s p r a i n c o n d i t i o n , i t 
s t a t e d t h a t " a l l c o m p l a i n t s and symptoms i n v o l v i n g t h e t h o r a c i c a r e a and l e f t 
b r a c h i a l a rea a r e connected t o t h e compensable c e r v i c a l c o n d i t i o n and c o v e r e d as 
p a r t o f t h i s c l a i m . " (Ex. 13-1). We f i n d t h a t t h e t h o r a c i c l o s s o f range o f 
m o t i o n i s a t h o r a c i c symptom and as such i s covered by t h e S t i p u l a t e d Order. 
Dr. B u t t l e r , t r e a t i n g c h i r o p r a c t o r , p r o v i d e s t h e most c u r r e n t measurements. He 
f o u n d t h a t c l a i m a n t r e t a i n e d 70 degrees o f f l e x i o n , 20 degrees o f e x t e n s i o n , and 
20 degrees o f l a t e r a l f l e x i o n b i l a t e r a l l y . (Ex. 2 7 - 2 ) . These i m p a i r m e n t s a r e 
v a l u e d a t 2 p e r c e n t , 1 p e r c e n t , 2 p e r c e n t and 2 p e r c e n t , r e s p e c t i v e l y . Former 
OAR 436-35-360. These v a l u e s a r e added f o r a t o t a l t h o r a c i c l o s s o f range o f 
m o t i o n o f 7 p e r c e n t . Former OAR 436-35-360(10). 

The 7 p e r c e n t l o s s o f t h o r a c i c range o f m o t i o n , 5 p e r c e n t l o s s o f r e p e t i 
t i v e use o f t h e c e r v i c a l s p i n e and 3 p e r c e n t l o s s o f c e r v i c a l range o f m o t i o n 
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a r e combined f o r a t o t a l s p i n a l impairment o f 15 p e r c e n t . Former OAR 436-35-
3 6 0 ( 1 1 ) . 

Because c l a i m a n t has r e t u r n e d t o her u s u a l and customary work, c l a i m a n t ' s 
permanent d i s a b i l i t y under t h e " s t a n d a r d s " i s 15 p e r c e n t . 

C l a i m a n t ' s e n t i t l e m e n t under t h e sta n d a r d s does n o t exceed her p r i o r 
award. T h e r e f o r e , c l a i m a n t i s e n t i t l e d t o no f u r t h e r award. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 1 , 1990 i s a f f i r m e d . 

March 28, 1991 C i t e as 43 Van N a t t a 676 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
GEORGE T. TAYLOR, Claimant 

WCB Case No. Cl-00495 
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT 

Olson, Rowell & Walsh, Claimant A t t o r n e y s 
Beers, e t a l . , Defense A t t o r n e y s 

On March 1, 1991, t h e Board r e c e i v e d t h e p a r t i e s ' c l a i m d i s p o s i t i o n a g r e e 
ment i n t h e a b o v e - c a p t i o n e d m a t t e r . Pursuant t o t h a t agreement, i n c o n s i d e r a 
t i o n o f t h e payment o f a s t a t e d sum, c l a i m a n t r e l e a s e s c e r t a i n r i g h t s t o f u t u r e 
w o r k e r s ' compensation b e n e f i t s , except m e d i c a l s e r v i c e s , f o r t h e compensable 
i n j u r y . We s e t a s i d e t h e proposed d i s p o s i t i o n . 

OAR 436-60-145(4) r e q u i r e s t h a t a c l a i m d i s p o s i t i o n agreement c o n t a i n 
s p e c i f i e d i n f o r m a t i o n c o n c e r n i n g c l a i m a n t and t h e h i s t o r y o f t h e c l a i m . A p r o 
posed d i s p o s i t i o n t h a t does n o t c o n t a i n t h e r e q u i r e d i n f o r m a t i o n w i l l n o t be 
approved by t h e Board. See OAR 436-60-145(5); 438-09-020(1). Such an agreement 
i s deemed u n r e a s o n a b l e as a m a t t e r o f law. ORS 656.236( l ) < ( a ) ; OAR 438-09-
020(2) . 

Here, t h e proposed d i s p o s i t i o n p r o v i d e s t h a t i n c o n s i d e r a t i o n o f 
$3,757.71, o f w h i c h $2,257.71 has a l r e a d y been p a i d i n t i m e l o s s b e n e f i t s , 
c l a i m a n t r e l e a s e s h i s r i g h t t o temporary and permanent d i s a b i l i t y , v o c a t i o n a l 
r e h a b i l i t a t i o n and s u r v i v o r ' s b e n e f i t s . Pursuant t o ORS 656.210 and 6 5 6 . 2 1 2 ( 1 ) , 
t h e i n s u r e r presumably had a l e g a l d u t y t o pay t i m e l o s s b e n e f i t s . T h e r e f o r e , 
t h o s e amounts may n o t be t r e a t e d as s e p a r a t e c o n s i d e r a t i o n f o r t h i s agreement. 
The c o n s i d e r a t i o n under t h e agreement i s , t h e r e f o r e , $1,000. Because c l a i m a n t ' s 
a t t o r n e y ' s f e e exceeds, t h e a l l o w a b l e 25 p e r c e n t o f t h a t amount, t h e agreement 
may n o t be approved. See ORS 656.236(4); OAR 438-09-020(2); 438-115-052. 
A c c o r d i n g l y , we d e c l i n e t o approve t h e agreement and r e t u r n i t t o t h e p a r t i e s . 

Inasmuch as t h e proposed d i s p o s i t i o n has been d i s a p p r o v e d , t h e i n s u r e r o r 
s e l f - i n s u r e d employer s h a l l recommence payment o f temp o r a r y o r permanent d i s 
a b i l i t y t h a t was s t a y e d by sub m i s s i o n o f t h e proposed d i s p o s i t i o n . OAR 436-60-
1 5 0 ( 4 ) ( i ) and ( 6 ) ( e ) . 

F o l l o w i n g o u r s t a n d a r d acknowledgment p r o c e d u r e s , we would be w i l l i n g t o 
c o n s i d e r a r e v i s e d agreement. 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
MARIA GUERRA, Claimant 

WCB Case Nos. 90-14023, 89-23982 & 89-23010 
ORDER ON REVIEW 

Bl a c k , e t a l . , C laimant A t t o r n e y s 
Tom Dzieman ( S a i f ) , Defense A t t o r n e y 
Cowling & H e y s e l l , Defense A t t o r n e y s 
M i t c h e l l , e t a l . , Defense A t t o r n e y s 

Reviewed by Board Members Howell and Speer. 

L i b e r t y N o r t h w e s t I n s u r a n c e C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Mongrain's o r d e r which found t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was 
t i m e l y . On r e v i e w , t h e i s s u e i s j u r i s d i c t i o n . We r e v e r s e . 

FINDINGS OF FACT 

The Board adopts t h e Referee's F i n d i n g s o f F a c t . 

CONCLUSIONS OF LAW AND OPINION 

T i m e l i n e s s 

The R e f e r e e reasoned t h a t c l a i m a n t ' s November 29 r e q u e s t f o r h e a r i n g 
a g a i n s t L i b e r t y was an amendment t o t h e November 13 r e q u e s t f o r h e a r i n g a g a i n s t 
C r a w f o r d & Company. He concluded t h a t t h e November 13 r e q u e s t f o r h e a r i n g (as 
amended) was t i m e l y , as i t was w i t h i n 60 days o f L i b e r t y ' s September 22 d e n i a l . 
We d i s a g r e e . 

ORS 656.319(1) p r o v i d e s t h a t a h e a r i n g w i l l n o t be g r a n t e d w i t h r e s p e c t t o 
o b j e c t i o n by a c l a i m a n t t o d e n i a l o f a c l a i m f o r compensation u n l e s s : 

" ( a ) A r e q u e s t f o r h e a r i n g i s f i l e d n o t l a t e r t h a n 
t h e 6 0 t h day a f t e r t h e c l a i m a n t was n o t i f i e d o f 
t h e d e n i a l ; o r 

" ( b ) The r e q u e s t i s f i l e d n o t l a t e r t h a n t h e 1 8 0 t h 
day a f t e r n o t i f i c a t i o n o f d e n i a l and t h e c l a i m a n t 
e s t a b l i s h e s a t a h e a r i n g t h a t t h e r e was good cause 
f o r f a i l u r e t o f i l e t h e r e q u e s t by t h e 6 0 t h day 
a f t e r n o t i f i c a t i o n o f t h e d e n i a l . " 

I n t h e p r e s e n t case, c l a i m a n t argues t h a t t h e November 13, 1989 r e q u e s t 
f o r h e a r i n g was w i t h i n 60 days o f L i b e r t y ' s September 22, 1989 d e n i a l . A l 
t h o u g h we agree t h a t t h e r e q u e s t was made w i t h i n 60 days, we do n o t agree t h a t 
t h e r e q u e s t c o n s t i t u t e d an e f f e c t i v e r e q u e s t f o r h e a r i n g f r o m L i b e r t y ' s d e n i a l . 

The November 13 r e q u e s t f o r h e a r i n g s p e c i f i e d C r a w f o r d & Company as t h e 
e m p l oyer's i n s u r e r . The r e q u e s t d i d n o t r a i s e c o m p e n s a b i l i t y as an i s s u e and 
d i d n o t r e f e r t o L i b e r t y ' s d e n i a l o f c o m p e n s a b i l i t y . ,On t h e o t h e r hand, t h e 
November 29, 1989 r e q u e s t f o r h e a r i n g c l e a r l y was a r e q u e s t i n response t o 
L i b e r t y ' s d e n i a l o f c o m p e n s a b i l i t y . The November 29 r e q u e s t s p e c i f i e d t h a t 
L i b e r t y was t h e employer's i n s u r e r and t h e r e q u e s t f o r h e a r i n g was b e i n g made 
a g a i n s t t h e September 22 d e n i a l o f c o m p e n s a b i l i t y . 

A c l a i m a n t i s r e q u i r e d t o r e q u e s t a h e a r i n g i n response t o each d e n i e d 
c l a i m i n o r d e r t o p l a c e t h e d e n i a l b e f o r e t h e Referee. See Naught v. Gamble, 
I n c . , 87 Or App 145 ( 1 9 8 7 ) . Here, c l a i m a n t i s n o t e n t i t l e d t o r e l y upon her 
November 13 r e q u e s t f o r h e a r i n g a g a i n s t Crawford and Company as an e f f e c t i v e 
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r e q u e s t f o r h e a r i n g f r o m L i b e r t y ' s d e n i a l . See R i c h a r d S. Olson, 43 Van N a t t a 
657 ( 1 9 9 1 ) . We, t h e r e f o r e , conclude t h a t c l a i m a n t ' s November 29, 1989 r e q u e s t 
f o r h e a r i n g f r o m L i b e r t y ' s September 22 d e n i a l was u n t i m e l y . 

Good Cause 

A h e a r i n g r e q u e s t t h a t i s f i l e d a f t e r 60 days, b u t w i t h i n 180 days o f a 
d e n i a l , c o n f e r s j u r i s d i c t i o n i f c l a i m a n t had good cause f o r t h e l a t e r f i l i n g . 
ORS 6 5 6 . 3 1 9 ( 1 ) ( b ) . The t e s t f o r d e t e r m i n i n g i f good cause e x i s t s has been 
equat e d t o t h e s t a n d a r d o f "mi s t a k e , i n a d v e r t e n c e , s u r p r i s e o r e x c u s a b l e ne
g l e c t " r e c o g n i z e d under ORCP 71B(1) and former ORS 18.160. Anderson v. 
P u b l i s h e r s Paper Co., 78 Or App 513, 517, r e v den 301 Or 666 ( 1 9 8 6 ) . Lack o f 
d i l i g e n c e does n o t c o n s t i t u t e good cause. Cogswell v. SAIF, 74 Or App 234, 237 
(1 9 8 5 ) . C l a i m a n t has t h e burden o f p r o v i n g good cause. I d . 

Cl a i m a n t contends t h a t she has shown good cause f o r her u n t i m e l y f i l i n g . 
C l a i m a n t argues t h a t she r e l i e d upon i n f o r m a t i o n p r o v i d e d by t h e Employer's I n 
dex t h a t C r a w f o r d & Company was t h e a p p r o p r i a t e c a r r i e r , w h i c h l e d h e r t o i n i 
t i a l l y r e q u e s t a h e a r i n g a g a i n s t Crawford, r a t h e r t h a n L i b e r t y . We do n o t 
agree t h a t c l a i m a n t ' s r e l i a n c e i n t h i s case c o n s t i t u t e s good cause. Under t h e 
c i r c u m s t a n c e s , c l a i m a n t ' s r e l i a n c e upon t h e Index m i g h t have p r o v i d e d an e x p l a 
n a t i o n f o r a d e l a y i n t h e f i l i n g o f her c l a i m , b u t i t does n o t p r o v i d e a r e a 
s o n a b l e e x p l a n a t i o n f o r a d e l a y i n r e q u e s t i n g a h e a r i n g . 

Here, c l a i m a n t was aware o f L i b e r t y ' s September 22 d e n i a l , b u t d i d n o t 
r e q u e s t a h e a r i n g f r o m t h a t d e n i a l u n t i l November 29. I n a d d i t i o n , i n Oc t o b e r , 
c l a i m a n t was c o n t a c t e d by Cra w f o r d , who r e p o r t e d t h a t t h e y c o u l d n o t i d e n t i f y 
t h e i n j u r y , d i d n o t have a f i l e e s t a b l i s h e d and would c o n t i n u e t o i n v e s t i g a t e 
c l a i m a n t ' s case. We co n c l u d e t h a t c l a i m a n t ' s l a c k o f due d i l i g e n c e does n o t 
c o n s t i t u t e good cause f o r her u n t i m e l y r e q u e s t f o r h e a r i n g . A c c o r d i n g l y , we 
l a c k j u r i s d i c t i o n t o r e a c h t h e i s s u e o f c o m p e n s a b i l i t y o f her c l a i m a g a i n s t 
L i b e r t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 19, 1990 i s r e v e r s e d . C l a i m a n t ' s r e 
q u e s t f o r h e a r i n g c o n c e r n i n g L i b e r t y Northwest's d e n i a l i s d i s m i s s e d . The 
Refe r e e ' s assessed a t t o r n e y f e e award o f $2,500 i s a l s o r e v e r s e d . 

March 29. 1991 C i t e as 43 Van N a t t a 678 (-1991) 

I n t h e M a t t e r o f t h e Compensation o f 
CLAUDE E. HARRIS, Claimant 

WCB Case No. 89-20661 
ORDER ON RECONSIDERATION 

Gin s b u r g , e t a l . , C l aimant A t t o r n e y s 
R o b e r t s , e t a l . , Defense A t t o r n e y s 

On March 27, 1991, we abated our March 8, 1991 Order on Review, w h i c h 
awarded a d d i t i o n a l t e m p o r a r y d i s a b i l i t y , and assessed p e n a l t i e s and a t t o r n e y 
f e e s f o r u n r e a s o n a b l e c l a i m p r o c e s s i n g . We t o o k t h i s a c t i o n t o c o n s i d e r a p r o 
posed s t i p u l a t i o n f r o m t h e p a r t i e s which would r e s o l v e t h i s m a t t e r i n l i e u o f 
our o r d e r . 

We have now r e c e i v e d t h e p a r t i e s ' proposed " S t i p u l a t e d Order." I n r e t u r n 
f o r t h e sum o f $3,200, c l a i m a n t agrees t h a t t h e Board's March 8, 1991 o r d e r 
s h a l l be v a c a t e d and w i t h d r a w n and t h a t t h e Referee's December 8, 1989 o r d e r 
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s h a l l be r e i n s t a t e d . I n a d d i t i o n , c l a i m a n t agrees t h a t h i s r e q u e s t f o r Board 
r e v i e w s h a l l be d i s m i s s e d w i t h p r e j u d i c e . 

679 

We have approved t h e p a r t i e s ' agreement, t h e r e b y f u l l y and f i n a l l y r e s o l v 
i n g t h i s m a t t e r , i n l i e u o f our March 8, 1991 o r d e r . A c c o r d i n g l y , t h e r e q u e s t 
f o r r e v i e w i s d i s m i s s e d w i t h p r e j u d i c e . 

I T IS SO ORDERED. 

March 29, 1991 C i t e as 43 Van N a t t a 679 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
KATHY K. MASON, Claimant 
WCB Case No. 88-20177 

ORDER ON REVIEW 
Parker & Bush, Claimant A t t o r n e y s 
Edward Olson, Defense A t t o r n e y 

Reviewed by Board Members Cushing and Myers. 

The s e l f - i n s u r e d employer r e q u e s t s r e v i e w o f Referee S c h u l t z ' s o r d e r t h a t : 
(1) s e t a s i d e i t s November 11, 1988 d e n i a l o f c l a i m a n t ' s J u l y 1988 a g g r a v a t i o n 
c l a i m ; (2) s e t a s i d e t h e J u l y 24, 1988 N o t i c e o f C l o s u r e and Fe b r u a r y 24, 1989 
D e t e r m i n a t i o n Order as premature; and (3) awarded c l a i m a n t t e m p o r a r y t o t a l d i s 
a b i l i t y b e n e f i t s from October 1981 t h r o u g h September 1983. On r e v i e w , t h e 
i s s u e s a r e a g g r a v a t i o n , premature c l a i m c l o s u r e , t e m p o r a r y t o t a l d i s a b i l i t y and, 
a l t e r n a t i v e l y , permanent p a r t i a l d i s a b i l i t y . We v a c a t e t h e a g g r a v a t i o n i s s u e as 
moot, v a c a t e t h e p r e m a t u r e c l a i m c l o s u r e as n o t p r o p e r l y b e f o r e t h e Ref e r e e , 
a f f i r m t h e award o f tem p o r a r y t o t a l d i s a b i l i t y and r a t e c l a i m a n t ' s permanent 
d i s a b i l i t y . 

FINDINGS OF FACT 

C l a i m a n t , a sewing machine o p e r a t o r , e x p e r i e n c e d p a i n i n her r i g h t h i p i n 
e a r l y 1980. She a t t r i b u t e d t h e p a i n t o d i f f i c u l t i e s i n o p e r a t i n g a d e f e c t i v e 
sewing machine and r e p o r t e d t h e p a i n t o her employer. She d i d n o t , however, 
seek any m e d i c a l t r e a t m e n t f o r t h e p a i n o r f i l e a c l a i m f o r compensation f o r t h e 
h i p c o n d i t i o n a t t h a t t i m e . 

I n September 1980, c l a i m a n t s u s t a i n e d a compensable low back i n j u r y when a 
f u r n i t u r e frame f e l l on her. The low back i n j u r y was ac c e p t e d and c l o s e d i n 
Fe b r u a r y 1981 w i t h an award o f m e d i c a l b e n e f i t s and t e m p o r a r y d i s a b i l i t y . 

T h e r e a f t e r , c l a i m a n t c o n t i n u e d t o t r e a t w i t h Dr. F e i n b e r g , a c h i r o p r a c t o r . 
I n 1982, he r e p o r t e d t h a t c l a i m a n t ' s back i n j u r y had r e s o l v e d b u t t h a t she 
needed a d d i t i o n a l c a r e f o r her r i g h t h i p . The employer r e f u s e d t o pay f o r f u r 
t h e r t r e a t m e n t , and t h a t i s s u e was l i t i g a t e d b e f o r e Referee Leahy i n May 1983. 
He d i s m i s s e d t h e c l a i m , f i n d i n g t h a t , because c l a i m a n t had never p e r f e c t e d a 
c l a i m f o r t h e r i g h t h i p c o n d i t i o n , t h e employer had no d u t y t o deny i t . 

S h o r t l y a f t e r Referee Leahy's o r d e r had i s s u e d , c l a i m a n t a t t e m p t e d t o f i l e 
a c l a i m f o r t h e r i g h t h i p c o n d i t i o n . The employer d e n i e d t h e c l a i m , and t h e 
i s s u e o f c o m p e n s a b i l i t y was l i t i g a t e d b e f o r e Referee Shebley on August 22, 1984. 
He f o u n d t h e h i p c l a i m b a r r e d by r e s j u d i c a t a . The Court o f App e a l s , however, 
r e v e r s e d t h a t h o l d i n g and remanded f o r d e t e r m i n a t i o n on t h e i s s u e o f compens
a b i l i t y . C a l k i n s v. W e s t c r a f t C h a i r , I n c . , 84 Or App 320 ( 1 9 8 7 ) . 
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Meanwhile, c l a i m a n t had r e t u r n e d t o work f o r a second employer. On A p r i l 
6, 1987, she f e l t a " t w i n g e " i n her back w h i l e moving o f f i c e f u r n i t u r e . She 
f i n i s h e d h e r s h i f t w i t h o u t p a i n and went home. The n e x t m o r n i n g , however, she 
e x p e r i e n c e d s e v e r e p a i n i n her low back and r i g h t h i p and became e m o t i o n a l l y 
d i s t r a u g h t . 

C l a i m a n t r e t u r n e d t o Dr. F e i n b e r g , who r e f e r r e d her t o K a i s e r ' s I n d u s t r i a l 
M e d i c i n e C l i n i c . An EMG and MR I proved normal. She a l s o was seen by Dr. T i l d e n , 
a c h i r o p r a c t o r , and t h e Western M e d i c a l C o n s u l t a n t s . M e d i c a l r e p o r t s i n d i c a t e d 
t h a t she was s u f f e r i n g from h i p p a i n o f unknown e t i o l o g y and f r o m h y s t e r i a . 

A h e a r i n g was h e l d b e f o r e Referee Shebley on January 29, 1988. C o n c e r n i n g 
t h e i s s u e on remand, he con c l u d e d t h a t t h e r i g h t h i p c o n d i t i o n was compensable 
and o r d e r e d t h e employer t o accept t h e 1980 h i p c l a i m . C o n c e r n i n g t h e A p r i l 6, 
1987 i n c i d e n t , he c o n c l u d e d t h a t c l a i m a n t had n o t s u s t a i n e d an a g g r a v a t i o n o r a 
new i n j u r y and, a c c o r d i n g l y , u p h e l d t h e employer's "de f a c t o " d e n i a l o f t h e 
a g g r a v a t i o n c l a i m as w e l l as t h e second employer's d e n i a l o f a "new i n j u r y " 
c l a i m f o r t h e same c o n d i t i o n . (Ex. 4 8 ) . 

P u r s u a n t t o t h e o r d e r , t h e employer accepted t h e 1980 h i p c l a i m and i s s u e d 
a N o t i c e o f C l o s u r e on J u l y 14, 1988. I t a l s o i s s u e d a J u l y 13, 1988 d e n i a l o f 
t h e a l l e g e d 1987 a g g r a v a t i o n . Claimant s u b s e q u e n t l y r e q u e s t e d t h e i s s u a n c e o f a 
D e t e r m i n a t i o n - Order and f i l e d a r e q u e s t f o r h e a r i n g , r a i s i n g t h e p r o p r i e t y o f 
t h e J u l y 13, 1988 d e n i a l , premature c l a i m c l o s u r e and t h e e x t e n t o f permanent 
p a r t i a l and t e m p o r a r y t o t a l d i s a b i l i t y . 

Meanwhile, c l a i m a n t had r e t u r n e d t o work f o r a t h i r d employer. On J u l y 
12, 1988, she e x p e r i e n c e d a severe i n c r e a s e i n symptoms a f t e r s p e n d i n g s e v e r a l 
days p a c k i n g boxes t o move. She c o n s u l t e d Dr. Quattlebaum, a c h i r o p r a c t o r , who 
b e l i e v e d t h a t c l a i m a n t had a g g r a v a t e d her 1980 h i p i n j u r y . He r e f e r r e d her t o 
Dr. Ho, an o s t e o p a t h i c p h y s i c i a n , who recommended and l a t e r p e r f o r m e d t r i g g e r 
p o i n t i n j e c t i o n s and a c u p u n c t u r e . 

On November 10, 1988, a S t i p u l a t e d Order was approved i n w h i c h t h e p a r t i e s 
a greed: (1) t h a t t h e J u l y 13, 1988 d e n i a l was s u r p l u s a g e and moot because Ref
e r e e Shebley had p r e v i o u s l y u p h e l d t h e employer's "de f a c t o " d e n i a l f o r t h e same 
a l l e g e d a g g r a v a t i o n ; (2) t h a t t h e o t h e r i s s u e s r a i s e d i n c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g were p r e m a t u r e u n t i l a D e t e r m i n a t i o n Order was i s s u e d ; (3) t h a t t h e 
i s s u e c o n c e r n i n g t h e a l l e g e d J u l y 1988 a g g r a v a t i o n c l a i m was p r e m a t u r e and t h a t 
t h e employer would p r o c e s s t h e c l a i m a c c o r d i n g t o law w i t h o u t p r e j u d i c e t o 
e i t h e r p a r t y ' s r i g h t s ; and (4) t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was moot. 
(Ex. 5 9 ) . 

On November 1 1 , 1988, t h e employer d e n i e d t h e a l l e g e d J u l y 1988 a g g r a v a 
t i o n c l a i m . (Ex. 6 1 ) . I t s u b s e q u e n t l y i n f o r m e d c l a i m a n t t h a t she was e n t i t l e d 
t o i n t e r i m compensation f r o m October 13, 1988 t o November 1 1 , 1988 and r e q u e s t e d 
wage r a t e i n f o r m a t i o n . (Ex. 6 2 ) . 

I n J a n u a r y 1989, c l a i m a n t was examined by Dr. C o t t r e l l and Dr. B e l l v i l l e . 
Dr. C o t t r e l l f o u n d a r i g h t low back s t r a i n , " p o s s i b l y s a c r o i l i a c s p r a i n " and 
recommended t h a t she c o n t i n u e her t r e a t m e n t . (Ex. 6 0 ) . Dr. B e l l v i l l e , a psy
c h i a t r i s t , f o u n d t h a t c l a i m a n t had a h i s t r i o n i c p e r s o n a l i t y t h a t l e d h e r t o 
e x a g g e r a t e h e r symptoms, b u t b e l i e v e d t h a t she had " r e a l p h y s i c a l p r o b l e m s . " 
(Ex. 6 0 ) . 

On J a n u a r y 16, 1989, Dr. Ho r e p o r t e d t h a t he c o n s i d e r e d c l a i m a n t t o be 
m e d i c a l l y s t a t i o n a r y and t h a t he was r e l e a s i n g her from f u r t h e r t r e a t m e n t . (Ex. 
63A). 
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On F e b r u a r y 1, 1989, t h e i n s u r e r f i l e d a Form 1502, w h i c h i n d i c a t e d t h a t 
c l a i m a n t ' s J u l y 1988 a g g r a v a t i o n c l a i m had been acc e p t e d and t h a t t e m p o r a r y d i s 
a b i l i t y had been p a i d from October 13, 1988 t o November 1 1 , 1988. (Ex. 6 6 ) . On 
F e b r u a r y 2, 1989, t h e employer f i l e d a Form 1503, w h i c h a l s o i n d i c a t e d t h a t t h e 
c l a i m had been acc e p t e d and b e n e f i t s had been p a i d . (Ex. 6 7 ) . 

A D e t e r m i n a t i o n Order was i s s u e d on February 24, 1989, w h i c h awarded tem
p o r a r y d i s a b i l i t y f r o m August 23, 1988 t o November 11, 1988 w i t h no permanent 
d i s a b i l i t y . The d e t e r m i n a t i o n o r d e r a l s o found c l a i m a n t t o be m e d i c a l l y s t a 
t i o n a r y on January 16, 1989. (Ex. 6 8 ) . • 

On May 30, 1989, Dr. Ho r e p o r t e d t h a t he had i n s t r u c t e d c l a i m a n t t o s t o p 
work because o f h i p p a i n she s u s t a i n e d i n a p o t e n t i a l - a g g r a v a t i o n i n Fe b r u a r y 
1989. A t t h e t i m e o f t h e h e a r i n g , t h e employer had n o t f o r m a l l y a c c e p t e d o r 
d e n i e d t h i s l a t e s t a g g r a v a t i o n c l a i m . 

CONCLUSIONS OF LAW AND OPINION 

J u l y 1988 A g g r a v a t i o n 

The R eferee concl u d e d t h a t c l a i m a n t had s u s t a i n e d a compensable aggrava
t i o n o f her 1980 compensable h i p i n j u r y and, a c c o r d i n g l y , s e t a s i d e t h e em
p l o y e r ' s November 1988 d e n i a l . On r e v i e w , we do n o t r e a c h t h i s i s s u e because o f 
our c o n c l u s i o n t h a t t h e November 1988 d e n i a l has been r e n d e r e d moot by t h e em
p l o y e r ' s subsequent course o f conduct. 

S h o r t l y a f t e r c l a i m a n t ' s 1980 h i p c l a i m was c l o s e d by a J u l y 14, 1988 
N o t i c e o f C l o s u r e , Dr. Ho s u b m i t t e d a r e p o r t i n d i c a t i n g t h e need o f f u r t h e r med
i c a l t r e a t m e n t . A l t h o u g h t h e employer i n i t i a l l y d e n i e d t h a t a g g r a v a t i o n c l a i m , 
i t s u b s e q u e n t l y f i l e d 1502 and 1503 forms w i t h t h e Compliance S e c t i o n . Both 
forms i n d i c a t e d t h a t t h e c l a i m had been accepted; one r e q u e s t e d t h a t t h e c l a i m 
be examined and f u r t h e r compensation, i f any, be d e t e r m i n e d . S h o r t l y t h e r e 
a f t e r , a D e t e r m i n a t i o n Order i s s u e d on February 24, 1989, a w a r d i n g t e m p o r a r y 
d i s a b i l i t y b e n e f i t s f r o m August 23, 1988, t h e d a t e Dr. Ho recommended f u r t h e r 
t r e a t m e n t , t h r o u g h November 11, 1988, t h e d a t e c l a i m a n t r e t u r n e d t o work. That 
d e t e r m i n a t i o n a l s o i n d i c a t e d t h a t c l a i m a n t ' s f i v e y e a r a g g r a v a t i o n r i g h t s r a n 
fr o m J u l y 14, 1988, t h e c l o s u r e d a t e f o r her o r i g i n a l 1980 h i p i n j u r y . 

On t h i s r e c o r d , we conclude t h a t t h e employer's a c t i o n s , when viewed as a 
whol e , c o n s t i t u t e a r e s c i s s i o n o f i t s e a r l i e r d e n i a l and an acceptance o f t h e 
J u l y 1988 a g g r a v a t i o n . I t r e p o r t e d t h a t t h e c l a i m had been a c c e p t e d and r e 
q u e s t e d a d e t e r m i n a t i o n . When t h a t d e t e r m i n a t i o n i s s u e d , i t d i d n o t c h a l l e n g e 
t h e payment o f p o s t - c l o s u r e b e n e f i t s and, presumably, p a i d them; On t h i s 
r e c o r d , we f i n d t h a t t h e employer's d e n i a l has been r e n d e r e d moot. Thus, we 
need n o t address t h e m e r i t s o f t h e c l a i m . 

Premature C l o s u r e 

The R e f e r e e concl u d e d t h a t c l a i m a n t became m e d i c a l l y n o n s t a t i o n a r y on J u l y 
12, 1988 and, t h e r e f o r e , s e t a s i d e t h e J u l y 14, 1988 N o t i c e o f C l o s u r e and t h e ! 
F e b r u a r y 24, 1989 D e t e r m i n a t i o n Order as premature. 

W h i l e c l a i m a n t i n i t i a l l y r a i s e d t h e i s s u e o f premature c l a i m c l o s u r e i n 
her r e q u e s t f o r h e a r i n g , her coun s e l d i d n o t r a i s e t h e i s s u e a t h e a r i n g and, i n 
t h e s t a t e m e n t o f s e r v i c e s , i n d i c a t e d t h a t t h a t i s s u e had been dropped. Under 
t h o s e c i r c u m s t a n c e s , we conclude t h a t c l a i m a n t had waived t h e i s s u e and, conse
q u e n t l y , t h e R eferee l a c k e d a u t h o r i t y t o d e c i d e whether t h e c l o s u r e s were prema
t u r e . See Theodore W. L i n c i c u m , 40 Van N a t t a 1760 ( 1 9 8 8 ) , a f f ' d mem 100 Or App 
100 ( 1 9 8 9 ) , b u t see L i b e r t y Northwest v. Alonzo, 105 Or App 458 ( 1 9 9 1 ) . 
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A c c o r d i n g l y , we v a c a t e t h a t p o r t i o n o f t h e Referee's o r d e r t h a t s e t a s i d e 
t h e J u l y 14, 1988 N o t i c e o f C l o s u r e and February 24, 1989 D e t e r m i n a t i o n Order as 
p r e m a t u r e . 

Temporary D i s a b i l i t y 

The R e f e r e e c o n c l u d e d t h a t c l a i m a n t was e n t i t l e d t o a d d i t i o n a l t e m p o r a r y 
d i s a b i l i t y f r o m October 1981 t h r o u g h September 1983. We agree. 

Whether a c l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y b e n e f i t s de
pends on w h e t h e r a preponderance o f t h e evidence i n d i c a t e s t h a t she was d i s a b l e d 
d u r i n g t h a t t i m e due t o t h e compensable c l a i m . B o t e f u r v. C i t y o f C r e s w e l l , 84 
Or App 627 ( 1 9 8 7 ) . A d o c t o r ' s v e r i f i c a t i o n o f an i n a b i l i t y t o work i s c e r t a i n l y 
e v i d e n c e o f d i s a b i l i t y , b u t i s i s n o t n e c e s s a r i l y t h e o n l y r e l e v a n t e v i d e n c e . 
G a r b u t t v. SAIF, 297 Or 148 ( 1 9 8 4 ) . 

I n t h i s case, c l a i m a n t t e s t i f i e d t h a t , d u r i n g l a t e 1981 t h r o u g h 1983, she 
had l i m i t e d a b i l i t y t o w a l k and was unable t o work because o f her p a i n . She i n 
d i c a t e d t h a t h e r h i p would "pop o u t " and t h a t a n y t h i n g she d i d w o u ld a g g r a v a t e 
i t . The R e f e r e e , based on demeanor, found c l a i m a n t ' s t e s t i m o n y c r e d i b l e . We 
d e f e r t o t h a t f i n d i n g . Humphrey v. SAIF, 58 Or App 360 ( 1 9 8 2 ) . C l a i m a n t ' s 
t e s t i m o n y i s s u p p o r t e d by t h e m e d i c a l r e c o r d . Dr. F e i n b e r g , t h e t r e a t i n g 
c h i r o p r a c t o r a t t h e t i m e i n q u e s t i o n , r e p o r t e d t h a t c l a i m a n t l e f t h e r j o b w i t h 
t h e employer due t o " c o n t i n u e d and i n c r e a s i n g p a i n and i r r i t a t i o n t o t h e i n j u r e d 
a r e a . " (Ex. 53A). He f u r t h e r r e p o r t e d t h a t c l a i m a n t was u n a b l e t o r e t u r n t o 
work because o f t h e s t r e s s t o her low back and h i p , and r e p o r t e d t h a t she was 
t e m p o r a r y and t o t a l l y d i s a b l e d from October 1981 t h r o u g h September 1983. 

A f t e r o u r r e v i e w o f t h e r e c o r d , we f i n d t h a t a preponderance o f t h e e v i 
dence i n d i c a t e s t h a t c l a i m a n t was d i s a b l e d from October 1981 t h r o u g h September 
1983 due t o her compensable h i p c o n d i t i o n . T h e r e f o r e , we c o n c l u d e t h a t c l a i m a n t 
i s e n t i t l e d t o t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s f o r t h a t p e r i o d . 

Permanent D i s a b i l i t y 

The i s s u e o f permanent d i s a b i l i t y under t h e F e b r u a r y 24, 1989 D e t e r m i n a t i o n 
Order was r a i s e d by c l a i m a n t a t h e a r i n g . The Referee d i d n o t address i t , how
e v e r , h a v i n g f o u n d a p r e m a t u r e c l o s u r e . As we have r e v e r s e d t h e R e f e r e e on t h e 
i s s u e o f p r e m a t u r e c l o s u r e , we must d e t e r m i n e whether t o r a t e c l a i m a n t ' s d i s a b i l 
i t y a t t h i s t i m e . 

I n Kociemba v. SAIF, 63 Or App 557 ( 1 9 8 7 ) , t h e c o u r t h e l d t h a t t h e e x t e n t 
o f an i n j u r e d w o r k e r ' s d i s a b i l i t y cannot be d e t e r m i n e d u n t i l she i s m e d i c a l l y 
s t a t i o n a r y f r o m a l l c o n d i t i o n s r e s u l t i n g from t h e compensable i n j u r y . The Board 
has a p p l i e d t h i s r u l e where a worker was m e d i c a l l y s t a t i o n a r y a t t h e t i m e t h e 
c l a i m was i n i t i a l l y c l o s e d b u t , a t t h e t i m e o f h e a r i n g , t h e c l a i m was i n open 
s t a t u s o r t h e w o r k e r was n o t m e d i c a l l y s t a t i o n a r y because o f a subsequent com
pe n s a b l e a g g r a v a t i o n . See Raymond E. Pardee, 41 Van N a t t a 548 ( 1 9 8 9 ) ; Teresa 
Skoven, 39 Van N a t t a 462 ( 1 9 8 7 ) . 

I n t h i s case, c l a i m a n t s u s t a i n e d an a l l e g e d a g g r a v a t i o n s h o r t l y a f t e r h e r 
c l a i m was c l o s e d and, c o n s e q u e n t l y , was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f 
h e a r i n g . However, as o f t h e d a t e o f h e a r i n g , t h e employer had n o t f o r m a l l y 
a c c e p t e d o r d e n i e d t h e a g g r a v a t i o n and, t h e r e f o r e , had n o t reopened her c l a i m . 
Due t o t h a t f a c t , t h e p a r t i e s d i d n o t address, nor d i d t h e R eferee d e c i d e , t h e 
c o m p e n s a b i l i t y o f c l a i m a n t ' s c u r r e n t c o n d i t i o n . I t i s c o n c e i v a b l e t h a t c l a i m 
a n t ' s c u r r e n t a g g r a v a t i o n c l a i m c o u l d be found, a t some l a t e r t i m e , t o be noncom-
p e n s a b l e . Thus, i f we a b s t a i n from r a t i n g c l a i m a n t ' s d i s a b i l i t y a t t h i s t i m e , 
c l a i m a n t may be p r o h i b i t e d from ever r a i s i n g t h e e x t e n t o f her permanent 
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d i s a b i l i t y i f , i n f a c t , her c l a i m i s never reopened and t h e D e t e r m i n a t i o n Order 
becomes f i n a l by o p e r a t i o n o f law. 

Thus, w h i l e a c l a i m a n t ' s permanent d i s a b i l i t y i s g e n e r a l l y e v a l u a t e d a t t h e 
t i m e o f h e a r i n g , Gettman v. SAIF, 289 Or 609 ( 1 9 8 0 ) , we c o n c l u d e t h a t , under t h e 
c i r c u m s t a n c e s , c l a i m a n t i s e n t i t l e d t o a r a t i n g o f permanent d i s a b i l i t y as o f t h e 
t i m e i m m e d i a t e l y p r i o r t o t h e a l l e g e d a g g r a v a t i o n . Cf. Tarna D. Palmer, 42 Van, 
N a t t a 2088 ( 1 9 9 0 ) . 

To e s t a b l i s h t h e e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y , we a p p l y t h e 
s t a n d a r d s as adopted by t h e D i r e c t o r o f t h e Department o f I n s u r a n c e and Finance 
p u r s u a n t t o ORS 6 5 6 . 7 2 6 ( 3 ) ( f ) . See ORS 656.283(7). S p e c i f i c a l l y , we a p p l y 
f o r m e r OAR 436-35-000 e t sea, which were i n e f f e c t a t t h e t i m e o f t h e F e b r u a r y 
24, 1989 D e t e r m i n a t i o n Order and a t t h e t i m e i m m e d i a t e l y p r i o r t o t h e a l l e g e d 
a g g r a v a t i o n . 

I n c a l c u l a t i n g t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we r e l y on t h e indepen
d e n t m e d i c a l e x a m i n a t i o n performed by Dr. C o t t r e l l . (Ex. 6 0 ) . Based on t h a t r e 
p o r t , we f i n d t h a t c l a i m a n t i s e n t i t l e d t o an award o f 8 p e r c e n t l o s s o f m o t i o n 
f o r a r e t a i n e d i n t e r n a l h i p r o t a t i o n o f 10 degrees t o t h e l e f t , as w e l l as t h e 
same award f o r a r e t a i n e d i n t e r n a l h i p r o t a t i o n o f 10 degrees t o t h e r i g h t . For
mer OAR 436-35-220(9). We a l s o f i n d t h a t c l a i m a n t r e t a i n s 30 degrees e x t e r n a l 
h i p r o t a t i o n t o t h e r i g h t , f o r an award o f 5 p e r c e n t l o s s o f m o t i o n , and 45 
degrees e x t e r n a l h i p r o t a t i o n t o t h e l e f t , f o r an award o f 1.5 p e r c e n t l o s s o f 
m o t i o n . Former OAR 436-35-220(10). 

We n o t e t h a t Dr. C o t t r e l l a l s o r e p o r t e d a l o s s o f s u r f a c e s e n s a t i o n on t h e 
l e g . No award i s w a r r a n t e d , however, as l o s s o f s u r f a c e s e n s a t i o n i s n o t c o n s i d 
e r e d d i s a b l i n g . Former OAR 436-35-230(1). Nor i s c l a i m a n t e n t i t l e d t o an award 
f o r l o s s o f s t r e n g t h , as t h e r e i s no evidence t h a t such l o s s i s caused f r o m 
s p i n a l n e r v e damage. Former OAR 436-35-230(8). 

F u r t h e r m o r e , a f t e r our r e v i e w o f t h e r e c o r d , we c o n c l u d e t h a t c l a i m a n t i s 
n o t e n t i t l e d t o an a d d i t i o n a l award f o r d i s a b l i n g p a i n . P a i n i s c o n s i d e r e d t o 
t h e e x t e n t t h a t i t r e s u l t s i n measurable im p a i r m e n t . Former OAR 436-35-320(1). 
The r e c o r d does n o t a t t r i b u t e measurable impairment t o c l a i m a n t ' s p a i n . More
o v e r , c l a i m a n t t e s t i f i e d t h a t her c o n d i t i o n had g r e a t l y improved d u r i n g t h e 
p e r i o d i m m e d i a t e l y p r i o r t o t h e a l l e g e d a g g r a v a t i o n . I n a d d i t i o n , Dr. C o t t r e l l 
r e p o r t e d t h a t c l a i m a n t " d i d n o t complain o f p a i n w h i l e s i t t i n g , s t a n d i n g , w a l k i n g 
o r r u n n i n g . Throughout t h e e x a m i n a t i o n , she was l a r g e l y f r e e o f p a i n . " (Ex. 60-
2 ) . 

The v a l u e s f o r l o s s o f m o t i o n are added f o r a t o t a l award o f 22.5 p e r c e n t 
s c h e d u l e d permanent d i s a b i l i t y . That f i g u r e i s rounded up t o t h e n e x t h i g h e r one 
p e r c e n t s t e p . Former OAR 436-35-010(6). T h e r e f o r e , c l a i m a n t ' s permanent d i s 
a b i l i t y under t h e s t a n d a r d s i s 23 p e r c e n t . 

E i t h e r p a r t y may e s t a b l i s h t h a t t h e r e c o r d , as a whole, c o n s t i t u t e s c l e a r 
and c o n v i n c i n g e v i d e n c e t h a t t h e degree o f permanent p a r t i a l d i s a b i l i t y s u f f e r e d 
by c l a i m a n t i s more o r l e s s t h a n t h e e n t i t l e m e n t i n d i c a t e d by t h e s t a n d a r d s * 
ORS 656.283(7) and 656.295(5). To be c l e a r and c o n v i n c i n g , e v i d e n c e must e s t a b 
l i s h t h a t t h e t r u t h o f t h e a s s e r t e d f a c t i s " h i g h l y p r o b a b l e . " R i l e y H i l l 
G e n e r a l C o n t r a c t o r , I n c . v. Tandy Corp., 303 Or 390, ( 1 9 8 7 ) . 

On t h i s r e c o r d , we do n o t f i n d c l e a r and c o n v i n c i n g e v i d e n c e t h a t c l a i m 
a n t ' s d i s a b i l i t y a t t h e t i m e i m m e d i a t e l y p r i o r t o t h e a l l e g e d a g g r a v a t i o n i s 
g r e a t e r o r l e s s t h a n i n d i c a t e d by t h e s t a n d a r d s . See Thomas L. Swanqer, 42 Van 
N a t t a 887 ( 1 9 9 0 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1990, as amended August 3, 1990, i s 
v a c a t e d i n p a r t , r e v e r s e d i n p a r t , m o d i f i e d , and a f f i r m e d . That p o r t i o n t h a t s e t 
a s i d e t h e i n s u r e r ' s d e n i a l o f c l a i m a n t ' s J u l y 1988 a g g r a v a t i o n c l a i m i s v a c a t e d . 
The R e f e r e e ' s $4,000 a t t o r n e y f e e award i s r e v e r s e d . That p o r t i o n t h a t s e t a s i d e 
t h e J u l y 14, 1988 N o t i c e o f C l o s u r e and February 24, 1989 D e t e r m i n a t i o n Order as 
pr e m a t u r e i s r e v e r s e d . C l a i m a n t i s awarded 23 p e r c e n t (34.5 degrees) s c h e d u l e d 
permanent d i s a b i l i t y f o r l o s s o f m o t i o n o f her h i p . C l a i m a n t ' s a t t o r n e y i s 
awarded 25 p e r c e n t o f t h e i n c r e a s e d compensation c r e a t e d by t h i s o r d e r , p a y a b l e 
d i r e c t l y t o c l a i m a n t ' s a t t o r n e y , n o t t o exceed $3,800. The rem a i n d e r o f t h e 
Ref e r e e ' s o r d e r i s a f f i r m e d . 

March 29, 1991 . C i t e as 43 Van N a t t a 684 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
JAMES L. POPKEN (Deceased), Claimant 

WCB Case No. TP-91003 
THIRD PARTY DISTRIBUTION ORDER 

Henderson, e t a l . , Claimant A t t o r n e y s 
Barbara Woodford, Defense A t t o r n e y 

Donna Popken, t h e p e r s o n a l r e p r e s e n t a t i v e o f t h e deceased w o r k e r ' s e s t a t e , 
( h e r e a f t e r r e f e r r e d t o as " c l a i m a n t " ) , has p e t i t i o n e d t h e Board f o r r e s o l u t i o n 
o f a d i s p u t e c o n c e r n i n g t h e " j u s t and p r o p e r " d i s t r i b u t i o n o f proceeds f r o m a 
t h i r d p a r t y s e t t l e m e n t . ORS 656.593(3). S p e c i f i c a l l y , t h e d i s p u t e c o n c e r n s 
whether t h e l i e n o f L i b e r t y Northwest I n s u r a n c e C o r p o r a t i o n , as a p a y i n g agency, 
f o r i t s c l a i m c o s t s e x t e n d s t o t h e decedent's minor c h i l d r e n ' s shares o f t h e 
t h i r d p a r t y s e t t l e m e n t . We conclude t h a t t h e c h i l d r e n a r e b e n e f i c i a r i e s under 
t h e Workers' Compensation Law and t h a t L i b e r t y N o r t h w e s t ' s l i e n e x t e n d s t o t h e i r 
s hares o f t h e t h i r d p a r t y s e t t l e m e n t s . 

FINDINGS OF FACT 

I n August 1986, t h e Deceased worker d i e d , w h i l e p e r f o r m i n g h i s work a c t i v 
i t i e s , as a r e s u l t o f a motor v e h i c l e a c c i d e n t . Decedent was s u r v i v e d by two 
min o r c h i l d r e n and h i s w i f e , who was a p p o i n t e d p e r s o n a l r e p r e s e n t a t i v e o f h i s 
e s t a t e . 

The decedent's d e a t h c l a i m was accepted by L i b e r t y N o r t h w e s t , t h e p a y i n g 
agency. The s u r v i v i n g spouse i s r e c e i v i n g monthly b e n e f i t s o f $749.88 p e r 
month. The spouse i s a l s o r e c e i v i n g $300 per month on b e h a l f o f t h e two c h i l 
d r e n . To d a t e , L i b e r t y Northwest has p r o v i d e d $58,699.28 i n s u r v i v o r b e n e f i t s . 

C l a i m a n t , as t h e p e r s o n a l r e p r e s e n t a t i v e f o r t h e e s t a t e , r e t a i n e d l e g a l 
c o u n s e l t o pu r s u e a t h i r d p a r t y a c t i o n stemming from t h e f a t a l motor v e h i c l e 
a c c i d e n t . T h e r e a f t e r , t h e t h i r d p a r t y a c t i o n was s e t t l e d f o r $25,000. 

A f t e r d e d u c t i n g c l a i m a n t ' s 1/3 a t t o r n e y f e e ($8,333.34) and $779.73 i n 
l i t i g a t i o n expenses, a $15,886.93 balance remains. F o l l o w i n g d e d u c t i o n o f t h e 
b e n e f i c i a r i e s ' s t a t u t o r y 1/3 share ($5,295.64), L i b e r t y N o r t h w e s t a s s e r t s e n t i 
t l e m e n t t o t h e r e m a i n i n g b a l a n c e o f $10,591.29. Cla i m a n t r e j e c t s L i b e r t y N o r t h 
west's p r o p o s e d d i s t r i b u t i o n , c o n t e n d i n g t h a t i t s l i e n d i d n o t a t t a c h t o t h e 
s u r v i v i n g c h i l d r e n ' s s h a r e s . 
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I f a wo r k e r r e c e i v e s a compensable i n j u r y due t o t h e n e g l i g e n c e o r wrong 
o f a t h i r d p a r t y n o t i n t h e same employ, t h e w o r k e r , o r i f d e a t h r e s u l t s f r o m 
t h e i n j u r y , t h e o t h e r b e n e f i c i a r i e s , s h a l l e l e c t whether t o r e c o v e r damages from 
t h e t h i r d p e r s o n . ORS 656.578. The proceeds o f any damages r e c o v e r e d f r o m t h e 
t h i r d p e r s o n by t h e worker o r b e n e f i c i a r i e s s h a l l be s u b j e c t t o a l i e n o f t h e 
p a y i n g agency f o r i t s share o f t h e proceeds. ORS 656.593 ( 1 ) . " B e n e f i c i a r y " 
means an i n j u r e d w o r k e r , and t h e husband, w i f e , c h i l d o r dependent o f a wor k e r , 
who i s e n t i t l e d t o r e c e i v e payments under Chapter 656. ORS 6 5 6 . 0 0 5 ( 2 ) . 

Here, t h e decedent's w i f e and t h e i r two minor c h i l d r e n a r e b e n e f i c i a r i e s 
under t h e w o r k e r s ' compensation s t a t u t e s . ORS 656 . 0 0 5 ( 2 ) ; Theresa J. L e s t e r . 43 
Van N a t t a 338 ( 1 9 9 1 ) . Consequently, t h e y a r e e n t i t l e d t o r e c e i v e w o r k e r s ' com
p e n s a t i o n b e n e f i t s as a r e s u l t o f t h e decedent's d e a t h and t h e i r r e s p e c t i v e 
s h a r e s o f t h e t h i r d p a r t y s e t t l e m e n t proceeds a r e s u b j e c t t o L i b e r t y N o r t h w e s t ' s 
s t a t u t o r y l i e n . See S c a r i n o v. SAIF, 91 Or App 350, 355, r e v den 306 Or 660 
( 1 9 8 8 ) ; Theresa J. L e s t e r , supra. 

Here, c l a i m a n t contends t h a t t h e minor c h i l d r e n a r e n o t b e n e f i c i a r i e s 
because t h e i r mother r e c e i v e s t h e s u r v i v o r b e n e f i t s . We d i s a g r e e . 

As c h i l d r e n o f t h e deceased worker, t h e two minor c h i l d r e n a r e e x p r e s s l y 
i n c l u d e d w i t h i n t h e d e f i n i t i o n o f b e n e f i c i a r y under ORS 6 5 6 . 0 0 5 ( 2 ) . As such, 
t h e i r s h a r e o f any t h i r d p a r t y r e c o v e r y i s s u b j e c t t o a p a y i n g agency's l i e n . 
ORS 6 5 6 . 5 9 3 ( 1 ) . 

i 

The f a c t t h a t t h e minor c h i l d r e n a r e n o t d i r e c t l y r e c e i v i n g t h e i r s u r v i v o r 
b e n e f i t s does n o t a l t e r o ur r e a s o n i n g . The s t a t u t o r y scheme f o r d e a t h b e n e f i t s 
c l e a r l y e n v i s i o n s t h a t t h e s u r v i v i n g spouse s h a l l r e c e i v e t h e m i n o r c h i l d r e n ' s 
s u r v i v o r b e n e f i t s on t h e i r b e h a l f . See ORS 656.204(2). 

I n c o n c l u s i o n , because t h e decedent's two minor c h i l d r e n a r e b e n e f i c i a r i e s 
under ORS Chapter 656, t h e i r r e s p e c t i v e shares o f t h e t h i r d p a r t y s e t t l e m e n t a r e 
a l s o s u b j e c t t o L i b e r t y Northwest's l i e n as a p a y i n g agency. Based on such r e a 
s o n i n g , t h e $25,000 t h i r d p a r t y s e t t l e m e n t s h a l l be d i s t r i b u t e d i n t h e f o l l o w i n g 
manner, w h i c h we f i n d t o be j u s t and p r o p e r under ORS 65 6 . 5 9 3 ( 3 ) . 

S e t t l e m e n t $25,000.00 
1/3 A t t o r n e y Fee -$8,333.34 
L i t i g a t i o n Expenses $779.73 

The p a r t i e s a r e d i r e c t e d t o a p p o r t i o n t h e s e t t l e m e n t proceeds i n a manner 
t h a t w i l l a c h i e v e t h i s d i s t r i b u t i o n . 

S u b - t o t a l 
1/3 S t a t u t o r y Share ( E s t a t e ) 
L i b e r t y N o r t h w e s t ' s Share 

$15,886.93 
$ 5,295.64 
$10,591.29 

I T I S SO ORDERED. 
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I n t h e M a t t e r o f t h e Compensation o f 
WILLIAM K. STARK, Claimant 

WCB Case No. 90-03702 
ORDER ON REVIEW 

Pe t e r O. Hansen, Claimant A t t o r n e y 
R o d e r i c k P e t e r s ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

C l a i m a n t r e q u e s t s r e v i e w o f Referee Tenenbaum's o r d e r w h i c h u p h e l d t h e 
SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r v i t a m i n 
t r e a t m e n t f o r h i s compensable neck and low back i n j u r i e s . On r e v i e w , t h e i s s u e 
i s m e d i c a l s e r v i c e s . 

The Board a f f i r m s and adopts t h e o r d e r o f t h e Referee w i t h t h e f o l l o w i n g 
comment. The D i r e c t o r a c t e d w i t h i n t h e d e l e g a t e d a u t h o r i t y o f f o r m e r ORS 
656.245(4) i n p r o m u l g a t i n g OAR 436-10-040(7). Mary A. Thomas, 42 Van N a t t a 
1538, 1539 ( 1 9 9 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 18, 1990 i s a f f i r m e d . 

March 29, 1991 ; C i t e as 43 Van N a t t a 686 (1991) 

I n t h e M a t t e r o f t h e Compensation o f 
THERON STIEHL, Claimant 
WCB Case No. 89-10062 

ORDER ON REVIEW 
Malagon, e t a l . , C l aimant A t t o r n e y s 

H. Thomas Andersen ( S a i f ) , Defense A t t o r n e y 

Reviewed by Board Members B r i t t i n g h a m and N i c h o l s . 

The SAIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h o s e p o r t i o n s o f Ref e r e e 
Mongrain's o r d e r t h a t : (1) s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s 
c l a i m f o r i n j e c t i o n t r e a t m e n t from a n a t u r o p a t h i c p h y s i c i a n ; (2) assessed p e n a l 
t i e s and r e l a t e d a t t o r n e y f e e s f o r SAIF's "de f a c t o " d e n i a l o f t h e i n j e c t i o n 
t r e a t m e n t and SAIF's a l l e g e d l y unreasonable f a i l u r e t o pay f o r t h a t t r e a t m e n t ; 
(3) awarded an $850 assessed f e e f o r s e r v i c e s r e n d e r e d r e g a r d i n g t h e i n j e c t i o n 
t r e a t m e n t ; and (4) o r d e r e d SAIF t o pay a d d i t i o n a l m i l e a g e r eimbursement. On r e 
v i e w , t h e i s s u e s a r e j u r i s d i c t i o n , m e d i c a l s e r v i c e s , p e n a l t i e s and a t t o r n e y 
f e e s . We r e v e r s e i n p a r t and m o d i f y i n p a r t . 

FINDINGS OF FACT 

We adopt t h e Referee's f i n d i n g s o f f a c t . 

FINDINGS OF ULTIMATE FACT 

SAIF u n d e r p a i d c l a i m a n t ' s m i l e a g e reimbursement i n t h e amount o f $258.81. 
0 

Dr. Radish's i n j e c t i o n t r e a t m e n t i s o u t s i d e t h e s t a t u t o r y t r e a t m e n t l i m i 
t a t i o n s f o r n a t u r o p a t h i c p h y s i c i a n s . 

SAIF's f a i l u r e t o i s s u e a f o r m a l response t o c l a i m a n t ' s s u r g e r y r e q u e s t 
was an u n r e a s o n a b l e r e s i s t a n c e t o t h e payment o f compensation. 
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J u r i s d i c t i o n 

The R e feree r u l e d t h a t because SAIF had c h a l l e n g e d t h e p r o p r i e t y o f Dr. 
Radish's i n j e c t i o n t r e a t m e n t p u r s u a n t t o ORS 656.327, he l a c k e d j u r i s d i c t i o n t o 
d e c i d e t h e i s s u e o f whether such t r e a t m e n t was i n a p p r o p r i a t e . The Re f e r e e t h e n 
f o u n d t h a t t h e t r e a t m e n t s were re a s o n a b l e and necessary and h e l d t h a t SAIF i s 
r e s p o n s i b l e f o r payment f o r t h e i n j e c t i o n t r e a t m e n t . 

ORS 656.327(1) p r o v i d e s : 

" I f an i n j u r e d worker, an i n s u r e r o r s e l f - i n s u r e d 
employer o r t h e d i r e c t o r b e l i e v e s t h a t an i n j u r e d 
w o r k e r i s r e c e i v i n g m e d i c a l t r e a t m e n t t h a t i s 
e x c e s s i v e , i n a p p r o p r i a t e , i n e f f e c t u a l o r i n v i o l a 
t i o n o f r u l e s r e g a r d i n g t h e performance o f m e d i c a l 
s e r v i c e s and wishes r e v i e w o f t h e t r e a t m e n t by a 
m e d i c a l p a n e l , t h e i n j u r e d , worker, i n s u r e r , s e l f -
i n s u r e d employer o r d i r e c t o r s h a l l so n o t i f y t h e 
p a r t i e s and t h e d i r e c t o r . W i t h i n f i v e days a f t e r 
such n o t i c e t h e d i r e c t o r may a u t h o r i z e t h e e s t a b 
l i s h m e n t o f a m e d i c a l p a n e l as p r o v i d e d i n t h i s 
s e c t i o n . . . ." (emphasis added). 

Where a c a r r i e r r e q u e s t s a r e v i e w under t h i s p r o v i s i o n and t h e D i r e c t o r 
a c c e p t s j u r i s d i c t i o n , t h e D i r e c t o r has s o l e j u r i s d i c t i o n o v e r t h e m a t t e r , t h e 
c a r r i e r c annot deny t h e c l a i m , and t h e c l a i m a n t cannot r e q u e s t a h e a r i n g . See 
L i l l i e M. W i l l i s , 42 Van N a t t a 1923 (19 9 0 ) . 

W h i l e SAIF has r e q u e s t e d r e v i e w and t h e a p p l i c a t i o n o f s a n c t i o n s by t h e 
D i r e c t o r , t h e r e i s no eviden c e t h a t t h e D i r e c t o r has e x e r c i s e d h i s d i s c r e t i o n 
under ORS 656.327(1) t o r e v i e w t h i s case. T h e r e f o r e , t h i s m a t t e r i s n o t h e l d i n 
abeyance and t h e Board r e t a i n s j u r i s d i c t i o n over t h e m e d i c a l s e r v i c e s i s s u e . 

C o m p e n s a b i l i t y o f I n j e c t i o n Treatment 

An i n j u r e d worker i s e n t i t l e d t o a l l r e a s o n a b l e and n e c e s s a r y c u r a t i v e o r 
p a l l i a t i v e m e d i c a l c a r e r e q u i r e d f o r a compensable i n j u r y . See ORS 656 . 2 4 5 ( 1 ) ; 
West v. SAIF, 74 Or App 317, 320 (19 8 5 ) ; Wetzel v. Goodwin Br o s . , 50 Or App 101 
( 1 9 8 1 ) ; McGarrv v. SAIF, 24 Or App 883, 888 (19 7 6 ) . 

Here, c l a i m a n t r e c e i v e d " t r i g g e r p o i n t i n j e c t i o n s " i n t h e j o i n t s o f h i s 
f i n g e r s and w r i s t , and i n a s u r g i c a l s c a r . SAIF argues t h a t c l a i m a n t ' s i n j e c t i o n 
t r e a t m e n t s a r e n o t compensable under OAR 436-10-040(1) because t h e y a r e unneces
s a r y o r i n a p p r o p r i a t e a c c o r d i n g t o accepted p r o f e s s i o n a l s t a n d a r d s . I n p a r t i c u 
l a r , SAIF con t e n d s t h a t t h e i n j e c t i o n s a r e i n a p p r o p r i a t e t r e a t m e n t under ORS 
685.030, w h i c h e s t a b l i s h e s l i m i t a t i o n s on care p r o v i d e d by n a t u r o p a t h s . That 
p r o v i s i o n reads i n p e r t i n e n t p a r t : 

" N o t h i n g i n [Chapter 685] s h a l l be c o n s t r u e d t o . . 

" ( 4 ) A u t h o r i z e t h e a d m i n i s t r a t i o n o f any substance 
by t h e p e n e t r a t i o n o f t h e s k i n o r mucous membrane o f 
t h e human body f o r a t h e r a p e u t i c purpose", 
(emphasis added). 

We c o n c l u d e t h a t a m e d i c a l s e r v i c e i s n o t r e a s o n a b l e and n e c e s s a r y i f i t i s 
n o t p e r f o r m e d e i t h e r by a p h y s i c i a n p r a c t i c i n g w i t h i n t h e scope o f t h e 
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p h y s i c i a n ' s l i c e n s e , o r p u r s u a n t t o t h e s u p e r v i s i o n o f one whose l i c e n s e a u t h o 
r i z e s him o r her t o p e r f o r m such s e r v i c e s . See e.g., T e r r a n c e A. Benboe, 42 Van 
N a t t a 298, 301 ( 1 9 9 0 ) . 

The Oregon Board o f N a t u r o p a t h i c Examiners has t h e a u t h o r i t y t o l i c e n s e 
d o c t o r s o f n a t u r o p a t h y . ORS 685.110. I n a June 5, 1986 l e t t e r t o Dr. K a d i s h , 
t h e N a t u r o p a t h i c Examiners Board (NEB) s t a t e d t h a t , a f t e r r e v i e w i n g t h e t e c h n i q u e 
o f " t r i g g e r p o i n t i n j e c t i o n s , " t h e y found t h e p r a c t i c e t o be w i t h i n t h e scope o f 
n a t u r o p a t h y . There i s no e v i d e n c e i n t h i s r e c o r d as t o whether t h e i n j e c t i o n s 
a ddressed i n t h i s l e t t e r were t o be used f o r d i a g n o s t i c , p r e v e n t a t i v e o r t h e r a 
p e u t i c p u r p o s e s . The NEB s u b s e q u e n t l y i n f o r m e d SAIF t h a t a n o t h e r n a t u r o p a t h i c 
p h y s i c i a n ' s i n j e c t i o n s were w i t h i n t h e s t a t u t o r y l i m i t s because t h e y were f o r 
d i a g n o s t i c o r p r e v e n t a t i v e purposes. (Ex 6E) . 

On A p r i l 14, 1989, Dr. N o r t o n , SAIF's m e d i c a l a d v i s o r , o p i n e d t h a t Dr. 
Radish's t r e a t m e n t s f o r c l a i m a n t were n o t w i t h i n t h e scope o f t h e N a t u r o p a t h i c 
P r a c t i c e A c t because t h e y were f o r t h e r a p e u t i c purposes. On A p r i l 25, 1989, SAIF 
r e q u e s t e d t h a t t h e NEB d e t e r m i n e whether Dr. Radish's i n j e c t i o n t r e a t m e n t s were 
w i t h i n t h e scope o f n a t u r o p a t h i c p r a c t i c e . On August 15, 1989, t h e NEB r e p o r t e d 
t h a t t h e y had n o t completed t h e i r i n v e s t i g a t i o n o f Dr. Radish. The r e c o r d i s 
d e v o i d o f e v i d e n c e whether t h e NEB s u b s e q u e n t l y d e t e r m i n e d t h a t Dr. Radish's 
i n j e c t i o n t r e a t m e n t s were w i t h i n t h e scope o f Dr. Radish's l i c e n s u r e . 

The c h a r t n o t e s o f Dr. Radish i n d i c a t e t h e i n j e c t i o n s a t i s s u e h e r e were 
g i v e n f o r t h e r a p e u t i c purposes a f t e r o t h e r t y p e s o f t r e a t m e n t s had been unsuc
c e s s f u l . Dr. N o r t o n ' s r e p o r t a l s o s u p p o r t s t h e f i n d i n g t h a t t h i s t y p e o f t r e a t 
ment was f o r t h e r a p e u t i c purposes. Treatment t h a t i s f o r t h e r a p e u t i c purposes 
and t h u s exceeds t h e s t a t u t o r y l i m i t s p l a c e d on a n a t u r o p a t h i s n o t r e a s o n a b l e . 
To be compensable, m e d i c a l s e r v i c e s have t o be b o t h r e a s o n a b l e and n e c e s s a r y . 
A c c o r d i n g l y , t h e i n j e c t i o n t r e a t m e n t s a r e n o t compensable, and we r e v e r s e t h e 
R e f e r e e ' s r u l i n g on t h i s i s s u e . 

P e n a l t i e s and R e l a t e d A t t o r n e y Fees 

P e n a l t i e s and a t t o r n e y fees may be assessed f o r an i n s u r e r ' s u n r e a s o n a b l e 
r e f u s a l t o pay compensation o r unreasonable d e l a y i n a c c e p t i n g o r d e n y i n g a 
c l a i m . ORS 6 5 6 . 2 6 2 ( 1 0 ) ; ORS 656.382(1). Here, t h e Referee assessed a p e n a l t y 
and r e l a t e d a t t o r n e y f e e f o r SAIF's unreasonable r e s i s t a n c e t o t h e payment o f Dr. 
Radish's m e d i c a l t r e a t m e n t and i t s u n t i m e l y p r o c e s s i n g o f t h e c l a i m f o r t h a t 
t r e a t m e n t . We d i s a g r e e . 

SAIF's f a i l u r e t o pay Dr. Radish's b i l l i n g s was n o t u n r e a s o n a b l e . I n l i g h t 
o f ORS 6 8 5 . 0 3 0 ( 4 ) , i t had a l e g i t i m a t e doubt, from a l e g a l s t a n d p o i n t , whether o r 
n o t Dr. Radish's i n j e c t i o n t r e a t m e n t s were r e a s o n a b l e and n e c e s s a r y . N o r q a r d v. 
R a w l i n s o n s , 30 Or App 999 ( 1 9 7 7 ) . 

N e v e r t h e l e s s , SAIF had a d u t y t o process t h e c l a i m f o r t h e i n j e c t i o n t r e a t 
ments i n a t i m e l y manner. However, assuming t h a t SAIF u n r e a s o n a b l y d e l a y e d 
acceptance o r d e n i a l o f t h e c l a i m , t h e r e are no "amounts due" a g a i n s t w h i c h t o 
assess a p e n a l t y . ORS 656.262(10). Because t h e d e n i e d c l a i m s were n o t compens
a b l e , t h e r e was no compensation " t h e n due." E l l i s v. McCall I n s u l a t i o n , 308 Or 
74 ( 1 9 8 9 ) . F u r t h e r m o r e , because t h e u n p a i d b i l l s were n o t compensation, SAIF d i d 
n o t u n r e a s o n a b l y r e s i s t t h e payment o f compensation. An a t t o r n e y f e e i s , t h e r e 
f o r e , n o t a u t h o r i z e d under ORS 656.382. E l l i s , supra; L l o y d L. C r i p e , 41 Van 
N a t t a 1774 ( 1 9 8 9 ) . 
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Mileage Reimbursement 

689 

The Referee found t h a t SAIF had paid claimant $2792.35 and, t h e r e f o r e , 
underpaid c l a i m a n t ' s t r a v e l expenses by $243.35. On review, SAIF argues t h a t i t 
has overpaid c l a i m a n t . 

E x h i b i t 5 co n t a i n s photocopies of the checks f o r t r a v e l expenses cashed by 
c l a i m a n t . Three are d u p l i c a t e s . Adding these amounts to the $1,663.20 a l r e a d y 
p a i d e q u a l s $2,792.79. E x h i b i t s 1, 4 and 5 show c l a i m a n t ' s t r a v e l vouchers. 
E x h i b i t 1 d u p l i c a t e s vouchers i n e x h i b i t 4. Three dates i n e x h i b i t s 4 and 5 are 
d u p l i c a t e d . Taking the d u p l i c a t e vouchers i n t o account, adding the mileage pro
duces a t o t a l of 15,258 m i l e s . At 20 cents per mile, t h i s e q u a l s $3,051.60. 
Th e r e f o r e , SAIF underpaid claimant $258.81, r a t h e r than $243.35. However, s i n c e 
c l a i m a n t d i d not seek a d d i t i o n a l reimbursement, we w i l l not d i s t u r b the Referee's 
award. 

A f t e r c o n s i d e r i n g the f a c t o r s s e t f o r t h i n OAR 438-15-010(4) and applying 
them t o t h i s case, we f i n d t h a t a reasonable fee for c l a i m a n t ' s c o u n s e l ' s s e r 
v i c e s on review regarding the mileage reimbursement i s s u e i s $500, to be paid by 
SAIF. I n r e a c h i n g t h i s conclusion, we have p a r t i c u l a r l y c o n s i d e r e d the time 
devoted to t h i s i s s u e , as represented by claimant's respondent's b r i e f , and the 
complexity of the i s s u e . 

ORDER 

The Referee's order dated October 30, 1989, as amended November 21, 1989, 
i s a f f i r m e d i n p a r t and reve r s e d i n p a r t . The disputed i n j e c t i o n treatments from 
c l a i m a n t ' s n a t u r o p a t h i c p h y s i c i a n are not compensable. The Ref e r e e ' s $850 a t t o r 
ney fee award i s r e v e r s e d . The Referee's assessment of a p e n a l t y and a s s o c i a t e d 
a t t o r n e y fee are r e v e r s e d . The remainder of the order i s a f f i r m e d . For s e r v i c e s 
on review regarding the mileage reimbursement i s s u e , c l a i m a n t ' s a t t o r n e y i s 
awarded $500, to be paid by SAIF. 

March 29, 1991 C i t e as 43 Van Natta 689 (1991) 

I n the Matter of the Compensation of 
EDWARD C. WINTERS, Claimant 

WCB Case No. 89-05833 
ORDER ON REVIEW 

Malagon, et a l . , Claimant Attorneys 
David Schieber ( S a i f ) , Defense Attorney 

Reviewed by Board Members Nichols and Brittingham. 

Claimant r e q u e s t s review of Referee Brown's order t h a t : (1) upheld the 
SAIF Corporation's d e n i a l of h i s aggravation c l a i m f o r a low back c o n d i t i o n and 
a mental d i s o r d e r ; and (2) d e c l i n e d to award a d d i t i o n a l temporary d i s a b i l i t y 
compensation. On review, the i s s u e s are aggravation and temporary d i s a b i l i t y 
compensation. 

The Board a f f i r m s and adopts the order of the Referee, w i t h the f o l l o w i n g 
supplementation. 

The Referee found Dr. Henderson unpersuasive and concluded t h a t claimant 
had not shown a change i n h i s p s y c h o l o g i c a l c o n d i t i o n s i n c e the l a s t arrangement 
of compensation. 
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By Order on Review of J u l y 9, 1990, we held c l a i m a n t ' s p s y c h o l o g i c a l con
d i t i o n u n r e l a t e d t o h i s 1984 compensable i n j u r y . I n the present case, c l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t , Dr. Henderson, i n i t i a l l y opined t h a t c l a i m a n t ' s c o n d i t i o n 
had worsened s i n c e October 1988. I n a subsequent d e p o s i t i o n , however, Dr. 
Henderson t e s t i f i e d t h a t a comparison of t e s t i n g performed on June 30, 1988, and 
again on March 3, 1989, r e v e a l e d t h a t the l e v e l of cl a i m a n t ' s p s y c h o l o g i c a l 
c o n d i t i o n was not s i g n i f i c a n t l y changed. As Dr. Henderson's i n i t i a l o pinion i s 
i n c o n s i s t e n t w i t h the d i a g n o s t i c s t u d i e s , we do not give i t g r e a t weight. We 
r e l y on the opinion of independent examining p s y c h i a t r i s t Thompson, who opined 
t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n had not worsened s i n c e the h e a r i n g of 
October 1988. 

We conclude t h a t c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n has not worsened s i n c e 
October 1988. As c l a i m a n t ' s c o n d i t i o n i s unchanged i t remains u n r e l a t e d t o h i s 
compensable i n j u r y and cannot be the b a s i s of an aggravation c l a i m . See 
Argonaut I n s . Co. v. Rush, 98 Or App 739 (1989). Accordingly, the R e f e r e e ' s 
order i s a f f i r m e d . 

ORDER 

The R e f e r e e ' s order dated November 1, 1989 i s affirmed. 
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CORPORATION, 

Appellant, 
v. 

Alyson Marie M E R E D I T H , 
aka Alyson Marie Taylor, 
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John A. Reuling, Jr., Assistant Attorney General, Salem, 
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Solicitor General, Salem. 

G. Kenneth Shiroishi, Portland, argued the cause for 
respondent. W i t h him on the brief were Robert L . Nash and 
Dunn, Carney, Allen, Higgins & Tongue, Portland. 

Before B u t t l e r , Pres id ing Judge, and War ren and 
Rossman, Judges. 

B U T T L E R , P. J. 

Reversed and remanded. 
572 SAIF v. Meredith 

B U T T L E R , P . J . 
SAIF brought this action pursuant to ORS 656.591 as 

the assignee of an injured worker's th i rd party tort action. As 
an affirmative defense, defendant contended that SAIF is not 
the real party in interest, because the injured worker's cause of 
action for personal injuries could not be assigned to i t . The 
tr ial court agreed and dismissed the action. Because we con
clude that the worker's cause of action could be assigned to 
SAIF under the Workers' Compensation Act, we reverse and 
remand. 

The parties have stipulated to the material facts for 
the purposes of this appeal. The worker, Karen Hayes, suf
fered a compensable injury in the course of her employment 
with Tumalo Emporium. SAIF, the employer's workers' com
pensation insurance carrier, accepted the claim and paid 
Hayes benefits for time loss and medical services. Before the 

^claim was closed, but not in the course of her employment, 
' Hayes was involved in an automobile accident wi th a car 
driven by defendant. The accident did not cause new injuries 
to Hayes, but worsened her "symptoms and prolonged her 
recovery f r o m her employment-related in ju ry . SAIF was 
required to pay Hayes additional workers' compensation ben
efits as a result of the accident, because the compensable 
injury was a material contributing cause of Hayes' additional 
disability and need for treatment. Grable v. Weyerhaeuser 
Company, 291 Or 387, 631 P2d 768 (1981). 
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Hayes accepted workers' compensation and assigned 

her cause of action against defendant to SAIF pursuant to 
ORS 656.591. SAIF brought this action in its name for general 
and special damages, including the amounts that i t was obli
gated to pay Hayes as a result of the aggravation of her com
pensable injury. Although SAIF concedes that a cause of 
action for personal injuries is not assignable at common law, i t 
contends that i t is authorized to bring this action by ORS 
656.591(1), 1 which permits an assignment to the paying 
Cite as 104 Or App 570 (1990) 573 
agency of a th i rd party action that a worker is entitled to 
maintain pursuant to ORS 656.154. 

ORS 656.154 provides: 
" I f the injury to a worker is due to the negligence or wrong 

of a third person not in the same employ, the injured worker, 
or i f death results from the injury, the spouse, children or 
other dependents, as the case may be, may elect to seek a 
remedy against such third person." 

ORS 656.578 provides: 
" I f a worker of a noncomplying employer receives a compen
sable injury in the course of employment, or if a worker 
receives a compensable injury due to the negligence or wrong 
of a third person (other than those exempt from liability 
under ORS 656.018), entitling the worker under ORS 656.154 
to seek a remedy against such third person, such worker or, i f 
death results from the injury, the other beneficiaries shall 
elect whether to recover damages from such employer or third 
person." (Emphasis supplied.) 

Clearly, Hayes could have brought a tort action against defen
dant. The question is whether that would have been a " th i rd 
party" action that she was entitled to maintain under ORS 
656.154 and, therefore, subject to assignment under ORS 
656.578 and ORS 656.591. 

In Wimer v. Miller, 235 Or 25, 383 P2d 1005 (1963), 
the p la in t i f f sought to recover damages f rom the defendant, a 
physician, alleging that, while the p la in t i f f was under the 
defendant's care for a work-related injury to his wrist, the 
defendant negligently treated him, inf l ic t ing new injuries. The 
defendant contended that, because the new injuries were com
pensable and because the p la in t i f f had elected to receive work
ers' compensation benefits for those injuries, he was barred 
from bringing a tor t action against his physician for the 
aggravation of the original injury. 

The court reasoned that the legislature intended, by 
enacting ORS 656.154,2 to permit a worker who suffers a com-

1 ORS 656.591(1) provides: 
"An election made pursuant to ORS 656.578 not to proceed against the employer 
or third person operates as an assignment to the paying agency of the cause of 
action, i f any, of the worker, the beneficiaries or legal representative of the 
deceased workeg, against the employer or third person, and the paying agency may 
bring action against such employer or third person in the name of the injured 
worker or other beneficiaries." 

The parties recognize that, i f this cause of action is assignable, the complaint must be 
amended to show Hayes as the plaintiff. Defendant has abandoned the contention that 
SAIF is not the real party in interest. 

2 At the time, ORS 656.154 contained its present text and an additional sentence 
that exempted from its terms third persona "on premises over which he had joint 
supervision and control with the employer of the injured workman and was an 
employer subject to ORS 656.002 to 656.590." The defendant did not contend that he 
fell within the exemption. 
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pensable injury to bring a th i rd party action against any per
son whose negligent or intentional conduct caused the injury 
i f that person is not otherwise immune f rom liabili ty under the 
Workers' Compensation Act. In reaching that conclusion, the 
court discussed the term " th i rd party" as i t is used in ORS 
656.154(1). I t stated the general maxim that, in the absence of 
a clear legislative intent to the contrary, the court is bound to 
give to the words of a statute their natural and ordinary mean
ing. Wimer v. Miller, supra, 235 Or at 30. I t concluded that the 
term " th i rd party" as used in ORS 656.154 has its usual mean
ing and, quoting Industrial Commission v. Standard Insurance 
Co., 370 P2d 156 (Colo 1962), stated: 

"[The term 'third person'] applies to any one incurring a 
common law liability for injury to workmen not immune to 
suit under the Act." Wimer v. Miller, supra, 235 Or 32. 

The court held that the defendant was a th i rd party wi thin the 
meaning of ORS 656.154 and that the p la in t i f f could maintain 
a th i rd party action against him for the aggravation of his 
compensable injury. 

As i n Wimer, Hayes' condition following the accident 
was a compensable aggravation for which SAIF was responsi
ble. Because i t was allegedly caused by defendant's negligence 
and defendant is not immune f rom common law l iabi l i ty 
under the Workers' Compensation Act, Hayes was entitled to 
maintain an action against defendant. Her common law right 
to do so has been expressly reserved in ORS 656.154.3 ORS 
656.578 provides for the assignment of a cause of action for the 
negligence or wrong of a th i rd person "enti t l ing the worker 
under ORS 656.154 to seek a remedy." Because Hayes was 
entitled under ORS 656.154 to bring a common law action, 
SAIF is entitled to an assignment of that action pursuant to 
ORS 656.578. 

Reversed and remanded. 

3 As the Supreme Court stated in Wimer: 
"Although we have mentioned several sections of our Workmen's Compensa

tion Act, we wish to make i t clear that plaintiff did hot derive the cause of action 
mentioned in his complaint from any provision of that act; His cause of action 
came to him from the common law, and our purpose in mentioning the Work
men's Compensation Act has been to show that * * • [our earlier decisions] no 
longer prevent an injured workman who is the victim of malpractice from enforc
ing his cause of action against the physician whose negligence injured him." 235 
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606 State ex rel Borisoff v. Workers' Comp. Board 

R O S S M A N , J . 
In these separate mandamus proceedings, relators, 

who are injured workers, sought to compel the Workers' Com
pensation Board to exercise its own motion jurisdiction to 
increase their permanent disability awards.1 In each case, the 
tr ial court issued an alternative wri t of mandamus but dis
missed the wri t after considering its merits. We consolidate 
the appeals for opinion and a f f i rm the tr ial court. 



Each relator suffered a compensable injury. After the 
expiration of his aggravation rights under ORS 656.273, each 
petitioned the Board to exercise its own motion jurisdiction 
and award him additional permanent disability benefits due to 
the worsening of his condition. In each case, the Board refused 
to consider the request and held that ORS 656.278 does not 
permit the Board to award permanent disability benefits on 
its own motion. The Board was correct. 

' ' As amended by the 1987 L e g i s l a t u r e , ORS 
656t278(l)(a) provides: 

"(1) Except as provided in subsection (5) of this section, 
the power and jurisdiction of the board shall be continuing, 
and it may, upon its own motion, from time to time modify, 
change or terminate former findings, orders or awards if in its 
opinion such action is justified in those cases in which: 

"(a) There is a worsening of a compensable injury that 
requires either inpatient or outpatient surgery or other treat
ment requiring hospitalization. In such cases, the board may 
authorize the payment of temporary disability compensation 
from the time the worker is actually hospitalized or undergoes 
outpatient surgery until the worker's condition becomes med
ically stationary, as determined by the board[.j" 

We held in Independent Paper Stock v. Wincer, 100 Or App 
625, 788 P2d 466, rev den 310 Or 195 (1990), that, under the 
statute as amended, after January 1,1988, the Board no longer 
has authority to award permanent partial disability benefits 
on its own motion. We adhere to that holding. We write only 
to address whether the statute as amended is unconstitu
tional. 

Cite as 104 Or App 603 (1990) 607 

Relators contend that, because i t no longer permits 
own motion review of permanent disability, ORS 656.278 vio
lates Article I , section 10, of the Oregon Constitution. 2 Their 
argument is premised on the theory that own motion jurisdic
tion is, in part, a right provided to replace a common law 
remedy that existed before the Workers' Compensation Act 
and that to eliminate that right would deprive them of a rem
edy by due course of law. We note, however, that, when it had 
jurisdiction to entertain requests for an increase of an award 
of permanent disability, the Board did so in its own discretion. 
The worker was not entitled to be heard as a matter of right. 

We have held in other contexts that the imposition of 
limitations on the bringing of a workers' compensation claim 
does not infringe a claimant's constitutional rights. In Stone v. 
SAIF, 57 Or App 808, 811, 646 P2d 668, rev dismissed, 294 Or 
442 (1982), we held that the five-year l imi t on the f i l ing of-a 
claim for an asbestos-related occupational disease under for
mer ORS 656.807(1) did not violate Article I , section 10. We 
stated, citing Josephs v. Burns & Bear, 260 Or 493, 503, 491 
P2d 203 (1971), that i t is a permissible legislative function "to 
balance the possibility of outlawing legitimate claims against 

1 ,No one suggests that this case is not a proper subject for mandamus. We note 
that none of the relators could have sought direct review of the Board's order, because 
the order neither diminished nor terminated a former award. ORS 656.278(3). 

2 Article I , section 10, provides, in part: 
"[Ejvery man shall have remedy by due course of law for injury done him in his 
person, property, or reputation." 



the public need that at some definite time there be an end to 
potential l i t igation." 57 Or App at 811. Similarly, the legisla
ture could legitimately decide that claims for permanent dis
ability should not be subject to adjustment for more than five 
years after the last arrangement of compensation. The legisla
ture has not violated relators' rights under Article I , section 
10, by eliminating the Board's discretionary jurisdiction to 
modify permanent disability awards on its own motion. 

Relators also contend that ORS 656.278 violates 
Article I , section 20, of the Oregon Constitution 3 and the 
Equal Protection Clause of the Fourteenth Amendment by 
giving the privilege to be heard by the Board to those whose 
requests for own motion relief were acted upon before January 
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1, 1988, and denying that privilege to those whose requests 
were not acted upon by that date. 

Section 20 prohibits the granting of privileges to any 
"class" of citizens. A class is a group that exists by virtue of 
antecedent personal or social characteristics. Hale v. Port of 
Portland, 308 Or 508, 525, 783 P2d 506 (1989). A class defined 
only by the law in question is simply a natural result of law
making, for "every law itself can be said to 'classify' what i t 
covers f rom what i t excludes." State v. Clark, 291 Or 231, 240, 
630 P2d 810, cert den sub nom Clark v. Oregon, 454 US 1084 
(1981); Atlantic Richfield Company v. Greene, 100 Or App 16, 
20, 784 P2d 442 (1989), rev den 309 Or 698 (1990). In this case, 
there is no identifiable class cognizable under section 20, 
because the "favored" class exists only by reference to the 
challenged law, i.e., those workers whose request for own 
motion relief were considered by the Board before January 1, 
1988, the effective date of the amendment to ORS 656.278. 
The statute treats all injured workers the same. I t is not 
unconstitutional. 4 

Affi rmed. 

: l Article I , section 20, provides: 

"No law shall be passed granting to any citizen or class of citizens privileges 
or immunities, which, upon the same terms, shall not equally belong to all cit
izens." 

4 No separate argument is made under the Equal Protection Clause. 
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DEITS, J. 

Aff i rmed. 

Cite as 104 Or App 724 (1990) 727 

D E I T S , J . 

Plaint iff , as personal representative of the estate of 
her husband (decedent), seeks damages for his death against 
City of Hermiston (City), Umatil la County (County), the Pub
lic U t i l i t y Commissioner (PUC), Union Pacific Railroad 
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(Railroad) and James Delp. 1 The t r ia l court dismissed with 
prejudice the claims against city, county and PUC on the 
ground that those defendants are immune f rom liabili ty under 
ORS 30.265(3)(a), because the death was compensable under 
the Workers' Compensation Law. P la in t i f f s claims against 
Railroad were tried to a jury, which returned a verdict for 
Railroad. P la in t i f f appeals the dismissal of her claims against 
the public entities; she also appeals the judgment in favor of 
Railroad, arguing that the t r ia l court erred in allowing evi
dence of PUC surveys and data. We af f i rm. 

Decedent was employed as a warehouse foreman for 
the Church of Jesus Christ of Latter-day Saints. His sched
uled work day was from 7:30 a.m. to 5 p.m. There were no 
scheduled swing, graveyard or weekend shifts at the ware
house. During his 10 months on the job, decedent had occa
sionally stayed late in order to complete his work. His wife 
testified that, on a few occasions, he had gone back to work 
after returning home. However, his supervisor had instructed 
him to do his work during regular hours whenever possible. 

authority to decide when i t was necessary to work outside his 
regular hours. He usually drove across the South First Street 
railroad crossing on his way to and f rom work. Two trains 
regularly passed the crossing each day: one going nor th 
between 8 p.m. and 9:30 p.m. and one going south between 11 
p.m. and 12:30 a.m. 

On August 27, 1986, decedent worked his regular 
hours. He was supposed to have loaded a truck that had to 
leave at 4 the next morning. However, the driver arrived late 
and the truck was not ready to be loaded unt i l 5 or 5:30 p.m. 

. Decedent's supervisor was out of town, and he decided to go to 
a church meeting that he and his wife had planned on attend
ing and then return to load the truck. He returned to work 
around 11 p.m. He completed the job and started home on his 
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motorcycle along his usual route. At approximately midnight, 
his motorcycle collided with the south bound train at the First 
Street crossing, and he was killed. 

P la in t i f f argues that the tr ial court erred in conclud
ing that decedent's death was compensable under the Work
ers' Compensation Law and that, therefore, defendants City, 
County and PUC were immune f rom liabil i ty under ORS 
30.265(3)(a).2 We conclude that the death was compensable 
and that, accordingly, defendants City, County and PUC are 
immune. 

A compensable injury or death is one "arising out of 
and in the course of employment." ORS 656.005(7)(a). As a 
general rule, injuries sustained by an employee going to or 

1 On plaintiffs motion, the claim against Delp was dismissed before trial. 

2 ORS 30.265(3) (a) provides: 
"Every public body and its officers, employees and agents acting within the 

scope of their employment or duties, or while operating a motor vehicle in a 
ridesharing arrangement authorized under ORS 276.598, are immune from lia
bility for: / 

"Any claim for injury to or death of any person covered by any workers' 
compensation law." 

While his supervisor was out of town, decedenthad the 
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coming f rom work are not compensable under the Workers' 
Compensation Law. Hendrickson v. Lewis, 94 Or App 5, 8, 764 
P2d 577 (1988). However, there is an exception to the "going 
and coming" rule i f an in ju ry or death occurs while an 
employee is on a "special errand" for the employer. Philpott v. 
State Ind. Acc. Com., 234 Or 37, 41, 379 P2d 1010 (1963). This 
exception is explained by Larson: 

"When an employee, having identifiable time and space 
limits on his employment, makes an off-premises journey 
which would normally not be covered under the usual going 
and coming rule, the journey may be brought within the 
course of employment by the fact that the trouble and time of 
making the journey, or the special inconvenience, hazard, or 
urgency of making it in the particular circumstances, is itself 
sufficiently substantial to be viewed as an integral part of the 
service itself." 1 Larson, Workmen's Compensation Law 
4-204, § 16.10 (1985). (Footnotes omitted.) 

In Davis v. SAIF, 15 Or App 405, 515 P2d 1333 
(1973), we discussed the application of the "special errand" 
exception. The claimant was injured in an auto accident on 
her way home after an office meeting that had required her to 
Cite as 104 Or App 724 (1990) 729 

work 43 minutes past her scheduled shift. We concluded that, 
generally, staying late or coming early to work does not take a 
claimant's regular commuting outside the general rule that i t 
is not wi th in the course and scope of employment for purposes 
of Workers' Compensation coverage. We recognized, however, 
that, i f the change in work schedule made the journey between * 
home and work substantially more inconvenient or hazardous, 
the special errand rule might apply. We concluded in Davis 
that the rule was not applicable to the facts of that case: 

"Here [the claimant] worked 43 minutes overtime. I t was 
still afternoon and the public buses upon which she normally 
traveled were running at the regular, daily, half-hour inter
vals. Nothing in connection with her overtime work or her 
employment significantly altered the normal risk attendant 
upon her journey home." 15 Or App at 410. 

Here, decedent did not simply leave work late or go to 
work early. He made an extra, late night t r ip to work. In the 
absence of his supervisor, he was authorized to determine 
when i t was necessary to work outside his normal hours. He 
made the extra t r ip because the truck needed to be loaded for 
its departure the next morning. Because of personal commit
ments, he could not stay overtime and complete the required 
work. The t r ia l court found that decedent's return to work 
occurred during darkness and at the only hours during which a 
train would pass over the crossing and that those facts "sub
stantially increased and created a risk of injury over and above 
that which decedent normally bore going to and f rom work 
during his regular work hours." We agree that the late night 
t r ip was more hazardous than his normal tr ip home. 

Pla in t i f f contends that, because decedent was per
forming his "usual work," the loading and unloading of trucks, 
his activities could not come within the special errand excep
tion. However, under the exception, the work being performed 
need not be different f rom that usually done by the claimant. 
As the court said in Baroid v. Workers' Comp. Appeals Bd., 121 



Van Natta^s 701 
Cal App 3d 558, 175 Cal Rptr 633 (1981), in discussing situa
tions where the special errand rule was applicable: 

"In all of the foregoing cases the common thread is that 
something about the location of the work, the nature of the 
work, or the hour the work was performed deviated from that 
which was the customary, fixed or usual norm." 121 Cal App 
3d at 569. 
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Here, i t was unusual for decedent to work outside his normal 
working hours, in particular, to make a t r ip back to work after 
returning home. His wife testified that she only remembered 
him returning to work on a few occasions. We conclude that 
decedent's return to work at the late hour was a deviation f rom 
his customary work. 

Pla in t i f f also contends that decedent's activities did 
not fa l l wi th in the special errand exception, because he could 
have unloaded the truck right after work; instead, because of 
personal commitments, he had to return late at night to com
plete the work. However, the fact that he did not make the 
journey at the time most convenient to his employer does not 
take his activities out of the special errand exception. When a 
claimant's activity benefits both the employer and the claim
ant, i t may sti l l come within the special errand exception, i f 
the primary benefit is to the employer. See Hendrickson v. 
Lewis, supra, 94 Or App at 8; Gumbrecht v. SAIF, 21 Or App 

"389, 392-93, 534 P2d 1189 (1975)'. 1 Larson, supra, § 4-208.39. 
Even though decedent, for personal reasons, returned to work 
after his church meeting rather than staying late, the extra 
t r ip was a special errand in the course of his employment. The 
primary benefit was to the employer, who needed the work 
done. The requirement that decedent work after hours was 
extraordinary in relation to his routine duties. Because he had 
no advance notice, returning rather than staying late was 
necessary. See Green v. Workers' Comp. Appeals Bd., 187 Cal 
App 3d 1421, 232 Cal Rptr 465 (1986). The necessity of com
pleting the work during off-duty hours is what distinguishes 
this case f rom Runyan v. Pickerd, 86 Or App 542, 547, 740 P2d 
209 (1987), where the employee voluntarily returned to his 
place of work after hours to do work that could have been, and 
generally was, done during regular working hours. We hold 
that, because of the added hazard, the deviation f rom normal 
working hours, the lack of advance notice and primary benefit 
to employer, decedent's t r ip home was wi th in the special 
errand rule and his injury was compensable under the Work
ers' Compensation Law. 

P la in t i f f s second assignment of error is that the tr ial 
court erred in allowing Railroad's witness, Riley, to testify 
about the likelihood of an accident at this crossing, using a 
diagnostic tool devised by PUC called "the Jaqua Formula." 
Cite as 104 Or App 724 (1990) 731 

Pla in t i f f argues that 23 USC § 409 prohibits the introduction 
of the formula in evidence. 

23 USC § 409 proscribes evidence of 
"surveys * * * or data compiled for the purpose of identifying, 
evaluating, or planning the safety enhancement of * * * rail-



way-highway crossings, pursuant to sections 130 * * * and 152 
of (Title 23) or for the purpose of developing any highway 
safety construction project which may be implemented utiliz
ing Federal-aid highway funds * * *." 

However, there is no indication in this record that the infor
mation used by Riley was compiled for any of the specific 
purposes covered by 23 USC § 409. He testified that the for
mula has been used by the state since 1968 to identify railroad 
crossings that are potentially dangerous and to rank each 
crossing on the basis of predicted accidents. He also testified 
that, according to the formula, the crossing ranked 500 to 600 
out of approximately 1,500 crossings in the state. The data 
that he used in applying the formula was compiled by PUC in 
its routine periodic inspections of crossings and by Riley him
self in preparing for his testimony. Accordingly, the tr ial court 
did not err in allowing Riley's testimony. 

Aff i rmed. 
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RIGGS, J. 

Aff i rmed. 

Warren, P. J., dissenting. 
734 Boise Cascade Corp. v. Katzenbach 

R I G G S , J . 

Employer seeks review of an order of the Workers' 
Compensation Board on remand from the Supreme Court. 
Boise Cascade Corp. v. Katzenbach, 307 Or 391, 767 P2d 443 
(1989). We review for substantial evidence and errors of law 
and a f f i rm. Armstrong v. Asten-Hill, 90 Or App 200, 752 P2d 
312 (1988). 
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Claimant was working on a green chain in June, 1985, 

when he suffered a nondisabling injury that was diagnosed as 
right wrist tendonitis. Employer accepted the claim, described 
on the notice of injury form as "right wrist strain." Claimant 
continued to have pain in his right wrist. Four months after 
the first report of injury, claimant's condition was diagnosed 
as avascular necrosis. Employer denied compensability of that 
condition, and claimant sought Board review of the denial. 

The referee approved employer's denial of compensa
t ion for avascular necrosis; the Board reversed. Employer 
sought review, and we affirmed the Board's holding that the 
claim was compensable. The Supreme Court accepted review 
and remanded to the Board for i t to consider whether 
employer's denial was the equivalent of a back up denial under 
Bauman v. SAIF, 295 Or 788, 670 P2d 1027 (1983), Johnson v. 
Spectra Physics, 303 Or 49, 733 P2d 1376 (1987), and Georgia 
Pacific v. Piwowar, 305 Or 494, 753 P2d 948 (1988). On 
remand, the Board concluded that the wrist strain and the 
avascular necrosis are two separate conditions and that 
Bauman and its progeny do not preclude denial of the necrosis 
claim after acceptance of the claim for wrist strain. 

The Board then considered the compensability of the 
necrosis condition. The medical evidence was that necrosis is 
ordinarily caused by a traumatic injury. The Board deter
mined that, because employer had accepted the wrist strain 
condition, i t also had accepted the fact that an injury had 
occurred. I t proceeded to decide only whether the accepted 
strain in jury was the kind of occurrence that could cause 
necrosis. 

Employer makes two assignments of error. First, i t 
asserts that the Board erred in holding that acceptance of an 
occupational injury necessarily implies the acceptance of a 
specific traumatic incident. Second, i t argues that, i f the 
Cite as 104 Or App 732 735 

Board's order is viewed as containing a finding that there was 
a specific traumatic incident, the finding is not supported by 
substantial evidence. Claimant responds, f i rs t , by arguing 
that, under Georgia Pacific v. Piwowar, supra, employer can
not deny the claim for necrosis, because i t accepted the claim 
for wrist strain. Under Bauman v. SAIF, supra, he argues, 
employer cannot now argue that no injury in fact occurred. He 
further argues that there is substantial evidence to support the 
Board's f inding that there was a work-related traumatic injury 
that w,as a material contributing cause of the condition. 

The Board found that wrist strain and avascular 
necrosis are separate conditions. There is no challenge to that 
finding. Accordingly, claimant's reliance on Georgia-Pacific v. 
Piwowar, supra, is misplaced. The rule of Piwowar is that an 
employer who accepts compensability of a condition cannot 
deny compensability of the disease that causes that condition. 
Here, the strain and the necrosis are separate conditions. 
Employer's acceptance of the strain is not an acceptance of a 
claim for avascular necrosis. 

Employer argues that the Board erred in failing to 
consider whether there actually was an injury. The Board 
stated: 
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"In our view, the issue of whether claimant sustained an 

'injury' was not before the Referee. That narrow factual ques
tion had been finally determined by the insurer's initial accep
tance. * * * I t is beyond dispute that the insurer accepted an 
'injury' that occurred on 'June 11, 1985.' Id. I f the insurer 
wished to litigate whether claimant, in fact, sustained an 
injury, i t should have done so. I t did not. We will not do 
indirectly, what the insurer declined to do directly. 

"In short, we conclude that the rule in Bauman narrowly 
operates to procedurally bar the insurer from retroactively 
denying its acceptance of an 'injury.' " 

Claimant argues, in effect, that employer's acceptance of the 
wrist strain includes acceptance that there was a work-related 
injury. Therefore, he asserts, i t cannot deny that a work-
related injury in fact occurred that caused the separate condi
tion, necrosis. 

We agree. By accepting claimant's June 11, 1985, 
right wrist injury claim, employer necessarily agreed that a 
736 Boise Cascade Corp. v. Katzenbach 

traumatic event had happened. Employer cannot now chal
lenge whether, in fact, an injury occurred. See Crumley v. 
Combustion Engineering, 92 Or App 439,443, 758 P2d 878, rev 
den 307 Or 101 (1988). Consequently, when we tu rn to 
employer's second assignment of error, we conclude that there 
is substantial evidence to support the Board's finding that the 
June, 1985, traumatic injury is a material contributing cause 
of claimant's avascular necrosis. 

Aff i rmed. 

W A R R E N , J . , dissenting. 

I agree with the majority that employer's acceptance 
of the wrist strain was not acceptance of a claim for avascular 
necrosis. Georgia Pacific v. Piwowar, 305 Or 494, 753 P2d 948 
(1988). The claim could be and was denied, and claimant had 
the burden to prove its compensability. He presented no evi
dence that a discrete traumatic event caused the necrosis. 

His theory is that, because employer accepted the 
wrist strain, i t cannot deny that there was a work-related 
injury. That far, he is correct. He also appears to contend, 
however, that, because there was an injury, there was a trauma 
as a matter of law. I n that, he is mistaken. Although he is 
correct that employer cannot deny that there was an injury, 
that does not resolve the question of whether the injury was 
traumatic or, i f i t was, whether the trauma caused the necrosis 
condition. 

The majori ty erroneously characterizes employer's 
acceptance of the wrist strain as an agreement "that a trau
matic event had happened." 104 Or App at 735-36. Employer's 
acceptance of the strain condition is only a concession that a 
Avork-related injury occurred. An injury is not necessarily a 
'Traumatic event." I n Valtinson v. SAIF, 56 Or App 184, 187, 
641 P2d 598 (1982), we explained that one of the distinctions 
between an on-the-job injury and an occupational disease is 
that an injury is "sudden in onset." "Sudden in onset" is not 
equated wi th instantaneous; i t may occur during a discrete 
period of time. 56 Or App at 188; accord: Donald Drake Co. v. 



Van N a t t a ' s 705 
Lundmark, 63 Or App 261, 663 P2d 1303 (1983), rev den 296 
Or 350 (1984). By accepting a claim for a work-related injury, 
an employer does not necessarily agree that a traumatic event 
occurred. 

The medical evidence is that avascular necrosis could 
be caused by trauma. The problem with the Board's order is 
that i t equated the statutory term " in jury" wi th the medical 
term "trauma." The Board did not decide whether the 
accepted injury was traumatically caused or whether, i f so, 
trauma caused the separate necrotic condition. Those issues 
were not necessarily resolved by the employer's acceptance of 
the wrist strain. I would remand for findings on those issues. 

Accordingly, I dissent. 
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D E I T S , J . 

Remanded wi th instructions to award attorney fees not to 
exceed $425; otherwise affirmed. 
Cite as 105 Or App 67 (1990) 69 

D E I T S , J . 

The; Worker's Compensation Board awarded claim
ant insurer-paid attorney fees for legal services that she 
received dur ing the Director 's review of her vocational 
assistance claim. Petitioners contend that the Board erred in 
awarding fees. 

Claimant was injured in 1984. SAIF accepted her 
claim, and she received an award of 45 percent unscheduled 



permanent par t ia l disabil i ty. I n March , 1986, claimant, 
through her attorney, requested vocational assistance. SAIF> 
decided that she had sufficient transferable skills to obtain 
suitable employment and developed a Direct Employment 
Plan (DEP) for her. She was assisted in her search for employ
ment, but she did not find a job. The DEP ended in Sep
tember, 1986. In December, 1986, her attorney asked SAIF to 
provide additional vocational assistance, specifically, an 
Authorized Training Plan (ATP) . After consulting with its 
vocational assistance provider, SAIF refused. 

Claimant, wi th the aid of counsel, then sought review 
by the Director under ORS 656.283(2). The Director decided 
that SAIF should provide claimant wi th an A T P and issued an 
order. The order did not award attorney fees. Claimant's 
attorney then filed a request for hearing on the issue of attor
ney fees under ORS 656.283(1). The referee found that SAIF's 
resistance to providing vocational rehabilitation was unrea
sonable and awarded attorney fees. SAIF sought Board 
review, and the Board affirmed. 

SAIF argues that the Board lacked authority to 
award attorney fees for legal services provided during the 
Director's administrative review of the claim. I t contends that 
ORS 656.283(2) governs all matters concerning vocational 
rehabilitation assistance and that, because the statute does 
not provide for an award of attorney fees, the Director lacks 
authority to grant them. SAIF further argues that the statute 
limits Board review to matters addressed in the Director's 
order and, because that order could not and did not address 
the issue of attorney fees, the Board lacks authority to do so. 

ORS 656.283(1) provides that a party or the Director 
may request a hearing on any question concerning a workers' 
compensation claim. Both parties concede that the issue here 
70 SAIF v. Severson 

involved a worker's compensation claim. However, the legisla
ture adopted ORS 656.283(2), which creates a separate, less 
adver sa r i a l procedure f o r v o c a t i o n a l r e h a b i l i t a t i o n 
assistance.1 That procedure requires a worker who is "dissat
isfied wi th an action of the insurer or self-insured employer 
regarding vocational assistance" to seek review by the Direc
tor before requesting a hearing. 2 

' O R S 656.283(1) was amended to restrict Board review of decisions regarding 
vocational assistance in 1979. See Or Laws 1979, ch 839, § 7. The legislative history of 
that amendment confirms that its intent was that vocational assistance matters 
"should not be subject to the adversary process." See Minutes, Senate Committee on 
Labor, April 12,1979, p 10 (statement of Senator Kulongoski); see also Minutes, April 
3, 1979, p 7, April 5, 1979, pp 3-4, & Ex F., pp 7-9 (statements of Cliff Allison, Legal 
Counsel to Workers' Compensation Department); Minutes, House Committee on 
Labor, June 20, 1979, p 6 (statement of Roy Green, Director of Workers' Compensa
tion Department). The amendment was based on a Workers' Compensation Board 
rule to the same effect: former O A R 436-61-060 (WCB Admin. Order 1-1976). See 
Minutes, Senate Committee on Labor, April 5,1979, pp 3-4 & Ex F , pp 7-9 (statement 
of Cliff Allison). 

2 O R S 656.283(2) provides: 

"If a worker is dissatisfied with an action of the insurer or self-insured 
employer regarding vocational assistance, the worker must first apply to the 
director for administrative review of the matter before requesting a hearing on 
that matter. Such application must be made not later than the 60th day after the 
date the worker was notified of the action. The director shall complete the review 
within a reasonable time, unless the worker's dissatisfaction is otherwise resolved. 
The decision of the director may be modified only if it: 

"(a) Violates a statute or rule; 

"(b) Exceeds the statutory authority of the agency; 

"(c) Was made upon unlawful procedure; or 

"(d) Was characterized by abuse of discretion or clearly unwarranted exercise 
of discretion." 
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We agree with SAIF that the Director does not have 

authority to award attorney fees. However, the Director's lack 
of authority does not preclude the Board f rom awarding fees. 
ORS 656.382(1) provides in part: 

" I f an insurer or self-insured employer refuses to pay com
pensation due under an order of a referee, board or court, or 
otherwise unreasonably resists the payment of compensation, 
the employer or insurer shall pay to the claimant or the attor
ney of the claimant a reasonable attorney fee as provided in 
subsection (2) of this section * * *." 

Although, under ORS 656.283(2), requests for vocational 
rehabilitation assistance are handled init ial ly in an informal 
administrative process, nothing in that statute takes away the 
Cite as 105 Or App 67 (1990) 71 

authority of the Board to award attorney fees under ORS 
656.382(1). The question of whether claimant is entitled to 
attorney fees is a matter concerning a claim that is wi thin the 
Board's jurisdiction. 

S A I F contends tha t a l lowing fees fo r at torney 
involvement in the administrative review process for voca
tional rehabilitation matters is contrary to the legislative pur
pose in adopting the process and w i l l interfere w i t h its 
effectiveness. In the construction of statutes, however, we may 
not ignore what has been provided or insert what has been 
omitted. ORS 174.010; State ex rel Cox v. Wilson, 277 Or 247, 
252, 562 P2d 172 (1977). I f the legislature intended to preclude 
the award of attorney fees in these circumstances, i t needed to 
say so. We hold that the Board was authorized to award attor
ney fees. 

Petitioner also argues that the Board erred in con
cluding that its refusal to authorize a training program for 
c la imant was unreasonable. Our standard of review is 
explained in Brown v. Argonaut Insurance Company, 93 Or 
App 588, 591, 763 P2d 408 (1988): 

"Whether a denial or delay is unreasonable involves both legal 
and factual questions. We review for errors of law in examin
ing whether the Board applied the correct legal standard. ORS 
183.482(8)(a). That standard is whether, from a legal stand
point, [insurer] had a legitimate doubt as to its liability. I f so, 
the denial was not unreasonable. Norgard v. Rawlinsons, 30 
Or App 999, 1003, 569 P2d 49 (1977). 'Unreasonableness' and 
legitimate doubt are to be considered in the light of all the 
evidence available to the insurer. See Finter v. Wbodburn 
United Methodist Church, 62 Or App 118, 122, 659 P2d 434 
(1983). 

"Using the legal standard, the Board makes a factual find
ing about reasonableness. See Lester v. Weyerhaeuser Co., 70 
Or App 307, 311, 689 P2d 342, rev den 298 Or 427 (1984). We 
review that f ind ing for substantial evidence. ORS 
183.482(8)(c); see also Williams v. SAIF, 31 Or App 1301, 
1305, 572 P2d 658 (1977)." 

The Board did apply the correct legal standard..The 
Director's decision was not appealed, so the Board was only/ 
reviewing the referee's award of attorney fees to determine i f 
SAIF had a legitimate doubt as to its liability. The Board 
noted that the objectives of vocational assistance are "to 
return the worker to employment which is as close as possible 
to the worker's regular employment at a wage as close as 



possible to the worker's wage at the time of injury." Former 
ORS 656.340(6). I t recognized that an employer must provide 
a DEP i f i t finds direct employment services to be necessary 
for the worker to achieve an earlier return to work or to obtain 
suitable employment, which means employment for which the 
worker has the necessary knowledge, skills and abilities and 
that provides a wage as close as possible to the wage then being 
paid for the kind of employment that the worker held when 
injured. Former OAR 436-120-100(1). Finally, the Board 
noted that an A T P must be provided i f the DEP is not suffici
ent for the worker to obtain suitable employment for reasons 
other than the condition of the labor market, former OAR 
436-120-120(l)(a), and concluded that SAIF did not have a 
legitimate basis for refusing to refer claimant for vocational 
training. 

SAIF contends that the Board's conclusion that the 
refusal was unreasonable is not supported by substantial evi
dence. I t contends that i t had a legitimate doiibt, because it 
relied on the opinions of a vocational assistance provider and 
a vocational evaluatpr. However, the Board found: 

"We are persuaded that the vocations identified for the 
DEP were not suitable. They were not of the kind for which 
claimant has the necessary knowledge, skills and abilities. 
They all require considerable clerical skills and/or public con
tact. Claimant is not competitive in clerical work, because she 
acquired her clerical training over 30 years ago and has not 
worked in that field since then. She failed the state clerical 
examination and was not qualified for positions to which she 
was referred by her vocational counselor. Moreover, although 
claimant has prior work experience involving public contact, 
her lack of public contact skills is well documented in the 
vocational reports. Her vocational counselor made numerous 
reference to claimant's poor physical appearance, grooming 
and personal hygiene. Indeed, the counselor later recom
mended closure of claimant's vocational file, describing her 
appearance as a 'detriment' to her reemployment. 

"Furthermore, the vocations identified for the DEP did 
not provide starting wages comparable to the wage currently 
being provided for claimant's employment at injury, i.e., 
custodial worker. Those vocations offer starting wages rang
ing from $3.35 to $4.26. That is far lower than the $7.09 hourly 
wage that claimant could be earning as a custodial worker. 

"Because the DEP was inadequate to return claimant to ^ 
suitable employment, SAIF should have referred claimant for 
vocational training. See former OAR 436-120-120(l)(a)." 

We conclude that there is substantial evidence to support the 
conclusion that SAIF was unreasonable in not providing more 
training. 

SAIF also argues that the Board erred in allowing 
$500 in attorney fees rather than $425. Claimant requested 
"$425+ " in her statement of services. The referee awarded 
$500 in its original order and $425 in another order eleven 
days later. The Board ordered $500. The Board abused its 
discretion in awarding attorney fees greater than claimed by 
claimant's attorney. See ORS 656.388; OAR 438-15-010(5).3 

Remanded wi th instructions to award attorney fees 
not to exceed $425: otherwise affirmed. 

' O A R 438-15-010(5) provides: 

"Except as otherwise provided in these rules, an assessed fee or client paid fee 
shall not be authorized by a referee or the Board unless the attorney requesting 
authorization for payment of the fee files a statement of services on a form 
prescribed by the Board." 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Robert R. Brown, Claimant. 

Robert R. B R O W N , 
Petitioner, 

u. 
L I B E R T Y N O R T H W E S T INSURANCE CO., 

and Parr Lumber Co., 
Respondents. 

(88-15039; CAA64644) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 14,1990. 

Cynthia L . Barrett, Portland, argued the cause and filed 
the brief for petitioner. 

Jane t C. K n a p p , P o r t l a n d , argued the cause fo r 
respondents. W i t h her on the brief were Ronald W. Atwood 
and Williams, Zografos & Peck, P C , Portland. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

EDMONDS, J. 

Aff i rmed. 

94 Brown v. Liberty Northwest Ins. Co. 

E D M O N D S , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board denying compensation for his injury. He 
argues that the Board erred in concluding that his injury was 
not work-related. ORS 656.005(7)(a).' We af f i rm. 

The Board found that claimant, a retail sales repre
sentative at a lumber yard, went to the lumberyard to check on 
a customer's order. While he was there, another co-worker 
threw a glove at him, and he tossed it back. Claimant began to 
run toward a pile of lumber, and the co-worker ran after him. 
Claimant and his co-worker became entangled while jumping 
over a pile of lumber and fell . Later, they admitted that they 
had been "horsing around." Claimant injured his left knee in 
the fa l l , and he applied for workers' compensation benefits. 

1 O R S 656.005(7)(a) provides: 
"A 'compensable injury' is an accidental injury, or accidental injury to pros

thetic appliances, arising out of and in the course of employment requiring medi
cal services or resulting in disability or death; an injury is accidental if the result is 
an accident, whether or not due to accidental means. However, 'compensable 
injury' does not include: 

"(A) Injury to any active participant in assaults or combats which are not 
connected to the job assignment and which amount to a deviation from customary 
duties; or 

"(B) Injury incurred while engaging in or performing, or as the result of 
engaging in or performing, any recreational or social activities solely for the-
worker's personal pleasure." 
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His claim was denied. The Board found that employer was 
actively engaged in a program to keep horseplay activity under 
control and had not acquiesced in the horseplay. I t held that 
there was no causal relationship between claimant's injury 
and a risk connected wi th his employment, and so i t concluded 
that his injury did not arise out of or in the course and scope of 
his employment. 

Claimant relies on Stark v. State Industrial Ace. 
Com., 103 Or 80, 204 P 151 (1922), and SAIF.v. Noffsinger, 80 
Or App 640, 723 P2d 358, rev den 302 Or 342 (1986). He does 
not argue that there was not substantial evidence to support 
the Board's findings. Instead, he argues that injuries thai 
result f rom horseplay are always compensable, because horse
play in the workplace is so commonplace that " i t is automati
cally wi th in the scope of employment." 
Cite as 105 Or App 92 (1990) 95 

In Rogers v. SAIF, 289 Or 633, 616 P2d 485 (1980), 
the court said: 

" 'The statutory phrase "arising out of and in the course of 
employment" must be applied in each case so as to best 
effectuate the socio-economic purpose of the Worker's Com
pensation Act: the financial protection of the worker and his/ 
her family from poverty due to injury incurred in production, 
regardless of fault, as an inherent cost of the product to the 
consumer. 1 Larson, Workmen's Compensation Law § 2.20. 
Various concepts have arisen from attempts to rationalize 
that purpose, e.g., the going and coming rule, special errands, 
lunch hour cases, dual purpose trips, impedimenta of employ
ment, horseplay, etc. Each is helpful for conceptualization and 
indexing, but there is no formula for decision. Etchison u. 
SAIF, 8 Or App 395,398,494 P2d 455 (1972). Rather, in each 
case, every pertinent factor must be considered as a part of the 
whole. I t is the basic purpose of the Act which gives weight to 
particular facts and direction to the analysis of whether an 
injury arises out of and in the course of employment.' " 289 Or 
at 643, quoting with approval Allen v. SAIF, 29 Or App 631, 
633, 564 P2d 1086, rev den 280 Or 1 (1977). 

Thus, i t is clear that injuries resulting from horseplay are not 
"always" compensable, An employer is not liable for any and 
all injuries to its employees regardless of the cause. A claimant 
must show a causal l ink between the occurrence of the injury 
and a risk connected wi th his or her employment. Phil A. 
Liuesley Co. v. Russ, 296 Or 25, 29, 672 P2d 337 (1983). 

Both Stark u. State Industrial Acc. Com., supra, and 
SAIF v. Noffsinger, supra, are not to the contrary. In Stark, 
the claimant had been scuffling wi th another employee and 
was fatally injured when he stumbled while holding an air 
hose. The court examined the working conditions under which 
the claimant was injured, including the fact that horseplay 
was customary and did not violate any company rules. 103 Or 
at 98. The court said: 

"There must be a causal connection between the employ
ment and the injury and the injury must be the rational conse
quence of some hazard connected with the employment." 103 
Or at 94. 

The court concluded that, under the facts, the accident arose 
out of and in the course of employment and was compensable. 

In Noffsinger, the issue was whether the claimant's 
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depression, which arose from job pressures and harassment 
and horseplay by his co-workers, was an occupational disease. 
We considered the actual conditions of the claimant's job and 
noted that, when claimant asked his supervisor to put a stop to 
the horseplay and harassment, the supervisor denied that they 
had occurred. We concluded: 

"The horseplay and harassment by the claimant's fellow 
employes were sufficiently work-connected that any illness 
that arose therefrom could be considered to have arisen out 
and in the scope of claimant's employment within the mean
ing of [former] ORS 656.802(l)(a)." 80 Or App at 648. 

Because injuries arising f rom horseplay are not work-
related as a matter of law, and claimant does not challenge t he 
sufficiency of evidence to support the Board's conclusion that 
the incident in which claimant was injured was not work-
related, the Board did not err in concluding that claimant's 
injury was not compensable. 

Aff i rmed. 

No. 2 January 9, 1991 145 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Dick L . Barnett, Claimant. 

Dick L . B A R N E T T , 
Petitioner, 

v. 
E B I COMPANIES 

and Capitol Chevrolet Cadillac, 
Respondents. 

(85-16010; CAA62112) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 8, 1990. 

Quintin B. Estell, Salem, argued the cause and filed the 
brief for petitioner. 

Mi ld red J. Carmack, Port land, argued the cause for 
respondents. W i t h her on the brief was Schwabe, Williamson 
& Wyatt, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

ROSSMAN, J. 

Aff i rmed. 

Cite as 105 Or App 145 (1991) 147 

R O S S M A N , J . 

Claimant seeks review of a Workers' Compensation 
Board order reversing the referee and holding that he did not 
have a compensable worsening of his work-related injury. 
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Claimant suffered an injury to his right elbow in Sep

tember, 1981, while working for employer as a mechanic. 
Employer accepted the claim as an injury to the arm. Dr. 
Blake diagnosed "hyperextension i n j u r y . " Blake later 
reported that claimant had severe degenerative joint disease of 
the elbow as a result of the injury. I n A p r i l , 1982, Blake 
reported that claimant had told him that he had seen Dr. 
Winkler, who had told him that his X-rays showed a fracture 
in the elbow region. Blake reported that he had examined the 
X-rays and had seen "an osteophyte or irregularity of the 
radian neck probably f rom an old fracture." Claimant received 
an award of 5% permanent partial disability in a June 10, 
1982, determination order. By stipulation, the award was 
increased to 15% permanent partial disability in December, 
1982. 

Claimant's jo in t disease worsened and, in July, 1985, 
he filed an aggravation claim for the elbow. Employer neither 
accepted nor denied the claim. In November, 1986, Blake 
reported that the last time he had seen claimant, in July, 1985, 
he had believed that the degenerative problem had been 
caused by the 1981 injury. Dr. Hardiman examined claimant 
in January, 1987, and found advanced degenerative changes in 
the right elbow. On the basis of a history provided by claimant 
that he had fractured his elbow in the 1981 incident, Hard
iman diagnosed post traumatic degenerative osteoarthritis 
and concluded that i t had resulted f rom the 1981 injury. 

In July, 1987, without having seen claimant since 
1985, Blake changed his opinion and reported that claimant's 
1981 injury had caused only a temporary worsening of a pre
existing condition. He testified in a deposition that he did not 
believe that the 1981 injury involved a fracture; rather, he 
believed that the fracture and the degenerative disease had 
preexisted the injury. The referee, relying on Hardiman's 
opinion, ordered employer to accept the claim. The Board 
reversed the referee and reinstated employer's denial. I t held 
that, in view of Blake's having changed his opinion, i t could 
not accept his original opinion that the Dresent degenerative 
148 Barnett v. EBI Companies 

condition is work related. I t held, further, that the record did 
not show that claimant had experienced a fracture at the time 
of the 1981 injury and that i t could not, therefore, accept 
Hardiman's opinion that the elbow condition, which allegedly 
resulted f rom the fracture, is related to the employment. 

Claimant argues that employer, having accepted the 
original claim and awarded benefits for permanent disability, 
cannot now contend that claimant's degenerative condition 
pre-existed the industrial injury and is not compensable. Con
trary to claimant's contention, however, employer is not 
attempting to relitigate the compensability of the original 
injury. Employer accepted an injury to the arm. I t is only 
contending that the present degenerative condition is not 
related to the injury. I t may do that. I n order to recover bene
fi ts for a worsening of his degenerative condition, claimant 
must prove that the worsening is related to the compensable 
injury. Smith v. SAIF, 302 Or 396, 399, 730 P2d 30 (1986). 
There is substantial evidence to support the Board's findings 
that both the fracture and the degenerative condition preex
isted the injury. 

Aff i rmed. 
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No. 8 January 9, 1991 167 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

In the Matter of the Compensation of 
Reubin B. Coleman, Claimant. 

PACCAR-WAGNER M I N I N G , 
Petitioner - Cross-Respondent, 

v. 
Reubin B. C O L E M A N , 

Respondent - Cross-Petitioner. 
(88-02.573; CA A63383) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 2, 1990. 

G . Joseph Gorciak, Portland, argued the cause for peti
tioner - cross-respondent. W i t h him on the briefs were Scott 
H . Terrall and Terrall & Miller , Portland. 

Daina Upite, Portland, argued the cause for respondent -
cross-petitioner. W i t h her on the brief was Royce, Swanson & 
Thomas, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

PER C U R I A M 

A f f i r m e d on pet i t ion; reversed on cross-petition and 
remanded for reconsideration of attorney fees. Diamond Fruit; 
Growers v. Davies, 103 Or App 280, 796 P2d 1248 (1990). 
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No. 12 January 16, 1991 171 

I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Arthur N . Gwin, Claimant. 

Arthur N . G W I N , 
Petitioner, 

v. 
L I B E R T Y N O R T H W E S T 

INSURANCE CORPORATION 
and Jensen Dri l l ing Co., 

Respondents. 
(88-03491; CAA63116) 

In Banc 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 25, 1990; resubmitted in banc 
December 12, 1990. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. W i t h him on the brief was Philip H . Garrow, Bend. 

Paul L . Roess, Portland, argued the cause for respondent. 
W i t h him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

B U T T L E R , J. 

Aff i rmed. 

De Muniz, J., dissenting. 

Cite as 105 Or App 171 (1991) ' 173 

B U T T L E R , J . 

Claimant seeks review of an order of the Workers' 
Compensation Board aff i rming the referee's decision that an 
injury that he suffered while travelling to his home f rom 
employer's work site is not compensable. We af f i rm. 

We take the facts f rom the referee's findings that 
were adopted by the Board and are not challenged by claim
ant. Claimant, a driller, was on a six-month assignment at 
Bonneville Dam for his Eugene-based employer. On that 
assignment, as on others, he was dispatched from his home in 
Redmond and he travelled f rom his home directly to the job 
site. Generally, he worked a 40-hour week, four 10-hour days, 
and was not on call after the completion of his scheduled work. 
He was paid union scale; his hourly pay was determined on the 
basis of the distance of the job site f rom the nearest union hall, 
not, as claimant suggests, on the distance of the job site f rom 
his home. He was free to stay where he wished. Because of the 
distance f rom his home to the job site, claimant lived in his 
own trailer in a campground near the job site during the week 
and commuted home on weekends. Some workers commuted 
to and from their homes on a daily basis and were paid on the 
same basis as was claimant. 

Because claimant was a senior driller, employer pro-
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vided him with a company pickup truck for company business. 
The truck carried fuel to run equipment on the job, company-
owned welding and safety equipment, large company-owned 
tools and parts and claimant's hand tools. Claimant was per
mitted to drive the truck to and f rom the job site, but could not 
use i t at his home, except for company business. Employer 
paid for all insurance, gas, oil and maintenance. I t did not pay 
claimant for his t ravel time. On a job such as this one, lasting 
six months, i t would have been practical for claimant to bring 
his own car to the job site for personal use after work and .to 
return home on weekends. Claimant, by his own choice, was 
driving employer's pickup toward his home for the weekend at 
the time of the injury in question. 

Generally, under the "going and coming" rule, in ju
ries sustained while travelling to and f rom work are not com
pensable. See SAIF v. Reel, 303 Or 210, 216, 735 P2d 364 
(1987); Nelson u. Douglas Fir Plywood Co., 260 Or 53, 488 P2d' 
795 (1971). There are some exceptions. For example, an injury 
174 Gwin v. Liberty Northwest Ins. Corp. 

may become compensable i f the claimant was a "travelling 
employee" exposed to additional hazards as a result of the 
travel that was required as a part of his employment. SAIF v. 
Reel, supra, 303 Or at 216. As the Supreme Court suggested in 
Reel, however, whether or not a case falls wi th in the "travell
ing employee" rule, the underlying question to be answered is 
whether the injury arose out of and in the course of employ
ment. The court stated: 

"The risk inherent in travel may arise out of the employment 
where such travel is a necessary incident of the employment. 
That is, when the travel is essentially part of the employment, 
the risk remains an incident to the employment even though 
the employe may not actually be working at the time of the 
injury." SAIF v. Reel, supra, 303 Or at 216. 

Claimant would have us hold that, when a worker is required 
by the job to travel to a remote location, all travel necessitated 
by that location is a part of the risk of the employment. He 
asks us to adopt an exception to the "going and coming" rule 
for employees who live "unusual" distances f rom their jobs. 

There is no doubt that employer derived some benefit, 
f rom permitting claimant to drive the company pickup truck. 
For example, i t was necessary that someone drive the truck 
with employer's equipment in i t to the job site. I f claimant had 
been injured while doing that, the injury would be compensa
ble. The narrow issue here, however, is whether claimant's 
travel home on weekends was part of his employment. The 
referee and the Board found that, because the job was a 6-
month assignment, i t would have been practical for claimant 
to bring his own car to the job site for personal use and com
muting. He does not dispute that. I t was by his own choice 
that he was driving employer's pickup home when he was 
injured. Employer derived no benefit f rom permitting claim
ant to commute home on weekends in the company truck. The 
fact that claimant was provided wi th a truck for which 
employer paid expenses is not determinative. The question is 
whether the travel itself was a substantial part of the service 
performed. See SAIF v. Reel, supra, 303 Or at 316; 1 Larson, 
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Workers' Compensation Law § 16.32 (1990). Although the in i 
t ia l travel to the job site wi th the company truck was part of 
the service performed, weekend travel home was not for the 
benefit of employer. 

Cite as 105 Or App 171 (1991) 175 

There were other senior employees on the job who 
lived only a short distance f rom the job site and who com
muted daily to and f rom work in a company truck. Claimant 
conceded at oral argument that, i f one of those employees were 
injured while going to and f rom work, the injury would not be 
compensable. Apart f rom the distance, there is nothing to 
distinguish claimant's weekend commuting f rom that of any 
other driller. 

The Board's conclusion that claimant's t r ip home 
was personal is supported by its findings, and i t did not err in 
concluding that the injury is not compensable. 

Aff i rmed. 

D E M U N I Z , J . , dissenting. 

The ultimate inquiry is whether "the relationship 
between the injury and the employment [is] sufficient [so] that 
the injury should be compensable[.]" Rogers v. SAIF, 289 Or 
633, 642, 616 P2d 485 (1980). In determining whether an 
injury is sufficiently work related, several factors are to be 
considered, including: (1) whether the activity was for the 
benefit of the employer; (2) whether the activity was contem
plated by the employer and employee at the time of hiring or 
later; (3) whether the activity was an ordinary risk of, and 
incidental to, the employment; (4) whether the employee was 
paid for the activity; (5) whether the activity was on the 
employer's premises; (6) whether the activity was directed by 
or acquiesced in by the employer; and (7) whether the 
employee was on a personal mission of his own. No single v 

factor is dispositive. See Preston v. SAIF, 88 Or App 327, 330, 
745 P2d 783 (1987); Mellis v. McEwen, Hanna, Gisvold, 74 Or 
App 571, 575, 703 P2d 255, rev den 300 Or 249 (1985). / 

Job sites in the construction industry are not perma- ' 
nent. Skilled workers, such as claimant, do not normally live 
near employer's job sites. Claimant is dispatched by employer 
to jobs throughout Oregon, Washington and Cal i fornia . 
Accordingly, i t is wi th in the contemplation of employer that 
drillers w i l l have to travel long distances to various jobs. 
Claimant ' s wil l ingness to t ravel extended distances to 
employer's job sites is a benefit to employer. 

The use of a company pickup to travel to and f rom 
the job site, although a benefit to claimant, is also a benefit to 

176 Gwin v. Liberty Northwest Ins. Corp. 

employer. Claimant's use of the company pickup enables 
employer to make sure that he, as well as company equipment, 
parts and fuel for the equipment are efficiently transported to 
employer's remote job sites. Use of the company pickup was, 
therefore, an integral part of the work that claimant per
formed for employer. 

In I-L Logging Co. v. Mfgrs. & Whlse. Ind. Exc, 2 0 2 
Or 277, 273 P2d 212, 275 P2d 226 (1954), the Supreme Court 



indicated that an employment relationship may exist during 
travel to and f rom work i f the employer provides transporta
t ion to the job or pays the travel costs between the worker's 
home and the job site: 

"An employer may agree, either expressly or impliedly, 
that the relationship between himself and his employe shall 
continue during the period of 'going to and coming from' the 
actual job site, in which case it is generally held that an acci
dental injury sustained by the employe while 'going or coming' 
is one that 'arises out of and in the course of the employment.' 
This is particularly true where, as here, the employer fur
nishes transportation to and from the work as a necessary 
part of the contract of employment. The same situation may 
arise when an employer, as a part of the contract of hire, pays 
the workman an extra sum of money to cover the cost of 
transportation, or where the employer compensates the 
employe for the period of time required in going to or from the 
work. Each case is decided upon its own . facts. There is no 
fixed rule decisive of all cases." 202 Or at 326. (Citations 
omitted.) 

Although claimant was not being paid a wage while 
travelling, employer was paying the cost of his travel to and 
f rom the job site by furnishing the pickup and paying all of the 
expenses associated with operation of the truck. That is no 
different than furnishing the cash equivalent of the value of 
the use of claimant's own vehicle. Under either circumstance, 
the employer has interested itself in the employee's transpor
tation to and f rom work and is furnishing something of value, 
i.e., compensation, to the employee for undertaking the tr ip. 
See 1 Larson, Workmen's Compensation Law 4-208.62 n 53, § 
16.31 (1990). Employer's assignment of the company pickup 
to claimant and payment of all expenses associated with its 
operation is strong evidence that employer and claimant 
intended the employment relationship to continue while 
claimant was travelling to and f rom a job site. 

Cite as 105 Or App 171 (1991) 177 

In SAIF v. Reel, supra, the Supreme Court said: 
"The risk inherent in travel may arise out of the employment 
where such travel is a necessary incident of the employment/ 
That is, when the travel is essentially part of the employment, S 
the risk remains an incident to the employment even though 
the employe may not actually be working at the time of . the 
injury." 303 Or at 216. (Emphasis supplied.) 

Considering all of the factors listed above, I would conclude 
that extended travel by claimant to and f rom employer's job 
site in the company pickup was an integral part of the employ
ment relationship and a risk that should be borne by the 
employer in this case. I would hold that claimant's injury 
arose out of and in the course of his employment and, there
fore, must respectfully dissent. 

Rossman and Riggs, JJ., join in this dissent. 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Masum J. Vijan, Claimant.! 

RAY SCHULTEN'S FORD 
and E B I Companies, 

Petitioners, 
v. 

Masum J. V I J A N , 
Care Uni t , Physicians & Surgeons Hospital 

and GAB, 
Respondents. 

(87-12515, 88-03052; CA A63115) 

Judicial Review f rom Workers' Compensation Board. 

Argued and submitted November 2,1990. 

Craig A. Staples, Portland, argued the cause for peti
tioners. W i t h him on the brief-was Roberts, Reinisch, Mack
enzie, Healey & Wilson, P.C., Portland. 

Daina Upite, Portland, argued the cause for respondent 
Masum J. Vi jan . W i t h her on the brief was Royce, Swanson & 

/Thomas, Portland. 

M a r i a n n e B o t t i n i , P o r t l a n d , argued the cause for 
respondents Care Unit , Physicians & Surgeons Hospital and 
GAB. W i t h her on the brief was Bot t in i & Bot t in i , Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J. 

Award of attorney fees vacated; otherwise affirmed. 

296 Ray Schulten's Ford v. Vijan 

B U T T L E R , P. J . 

Ray Schulten's Ford (Schulten's) seeks review of an 
order of the Workers' Compensation Board holding that i t , 
and not Care Unit , Physicians and Surgeons Hospital (Care 
Uni t ) , is responsible for claimant's left ankle condition and 
awarding attorney fees to claimant for having succeeded in 
establishing that Schulten's is the responsible employer. We 
af f i rm on the question of responsibility and write only to 
address the question of attorney fees. 

Claimant developed a compensable asthma condition 
while working for Schulten's. Subsequently, while working for 
Care Un i t as a kitchen helper, he slipped and fell , injuring his 
left ankle. He filed a claim wi th Care Unit , which accepted i t . 
He also pursued a claim against Schulten's, on the theory that 
the fall occurred when he temporarily lost consciousness while 
having an asthma attack. Schulten's denied responsibility for 
that claim. 
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Claimant sought a hearing. Pursuant to Schulten's 

request, Care Uni t was joined in the hearing. The referee 
assigned responsibility to Schulten's, f inding that claimant's 
f a l l was caused by the asthma condi t ion , and ordered 
Schulten's to pay claimant 's attorney fees. The Board 
affirmed and assessed an additional attorney fee under ORS 
656.307(5). That section applies only to cases in which the 
director has designated a paying agent and has appointed a 
referee to arbitrate the dispute concerning responsibility. I t 
has no application here. Neither does ORS 656.386(1),1 which 
applies only when the claimant finally prevails on an appeal of 
a decision denying compensation. Here, Schulten's appealed 
the referee's decision allowing the claim. 
Cite as 105 Or App 294 (1991) 297 

The only possible authorization for an award of attor
ney fees is ORS 656.382(2): 

" I f a request for hearing, request for review, appeal or cross-
appeal to the Court of Appeals or petition for review to the 
Supreme Court is initiated by an employer or insurer, and the 
referee, board or court finds that the compensation awarded 
to a claimant should not be disallowed or reduced, the 
employer or insurer shall be required to pay to the claimant or 
the attorney of the claimant a reasonable attorney fee in an 
amount set by the referee, board or the court for legal repre
sentation by an attorney for the claimant at and prior to the 
hearing, review on appeal or cross-appeal." (Emphasis sup
plied.) 

We have held that, in order to recover attorney fees under that 
section, the claimant must have prevailed in a proceeding in 
which he risked the loss of or reduction in compensation. 
Howard v. Willamete Poultry, 101 Or App 584, 792 P2d 447 
(1990); Dilworth v. Weyerhaeuser Co., 95 Or App 85, 91, 767 
P2d 484, rev dzn 307 Or 658 (1989). Although claimant partici
pated in the proceedings below with the objective of holding 
Schulten's responsible for the claim and succeeded in that 
objective, neither employer ever contested the compensability 
of the claim. The right to, or amount of, compensation was not 
the subject of the proceeding. Care Uni t had accepted the 
claim, and claimant had been paid. There was no risk that he 
would lose his right to compensation or that his compensation 
yvould be reduced i f the Board determined that Care Unit , and 
not Schulten's, was responsible. Even though claimant had a 
legitimate interest in establishing a causal relationship 
between his asthma and the fa l l , an adverse determination of 
that question did not involve any risk of loss of, or diminution 
in, compensation for the injury. Claimant is not entitled to 
insurer-paid attorney fees. 

Award of attorney fees vacated; otherwise affirmed. 

1 O R S 656.386(1) provides: 

"In all cases involving accidental injuries where a claimant finally prevails in 
an appeal to the Court of Appeals or petition for review to the Supreme Court 
from an order or decision denying the claim for compensation, the court shall 
allow a reasonable attorney fee to the claimant's attorney. In such rejected cases 
where the claimant prevails finally in a hearing before the referee or in a review by 
the board itself, then the referee or board shall allow a reasonable attorney fee. In 
the event a dispute arises as to the amount allowed by the referee or board or 
appellate court, that amount shall be settled as provided for in O R S 656.388(2). 
Attorney fees provided for in this section shall be paid by the insurer or self-
insured employer." 
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I N T H E COURT OF APPEALS OF T H E 
S T A T E OF OREGON 

I n the Matter of the Compensation of 
Patrick R. Baur, Claimant. 

M O R E L O C K WOOD PRODUCTS 
and Liberty Northwest Insurance Corporation, 

Petitioners, 
v. 

Patrick R. B A U R 
and Bend Millworks, 

Respondents. 
(WCB 87-06646, 88-06417; CA A63679) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 3, 1990. 

Paul L . Roess, Portland, argued the cause for petitioners. 
On the brief was Acker, Underwood, Norwood & HiefiekL. 
Portland! 

Warren John West, Bend, filed the brief for respondent 
Patrick R. Baur. 

Craig A. Staples, Portland, argued the cause for respondent 
Bend Millworks. W i t h him on the brief was Roberts, Reinisch 
& Klor, Portland. . 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

E D M O N D S , J., 

Aff i rmed. 

Cite as 105 Or App 371 (1991) , 3 7 3 

E D M O N D S , J . 

Morelock Wood Products (Morelock) seeks judicial 
review of an order of the Workers' Compensation Board that 
assigned i t responsibility for claimant's knee in jury . We 
af f i rm. 

In 1983, claimant injured his left knee while he was 
working as a press feeder for Bend Millworks. Dr. Carlson, an 
orthopedic surgeon, performed reconstructive surgery on the 
knee. Claimant was released to return to work and was 
awarded a 30% scheduled left knee disability benefit. In 1985, 
he started working as a f o r k l i f t driver for Morelock. In late 
1986, Morelock began processing pine products, which left a 
slippery residue on the plant floor, on which claimant fell 
numerous times. He noticed that his knee was less stable after 
each fall . Carlson examined him and diagnosed a possible tear 
of the meniscus. Claimant filed an aggravation claim related 
to his 1983 work injury at Bend Millworks. 

Bend Mi l lworks denied both compensability and 
responsibility. I t moved to join Morelock and its insurer as 
necessary parties. On February 17,1988, Morelock also denied 
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compensability and responsibility. On February 25, 1988, 
claimant's attorney sent a letter to the referee that had a copy 
of Morelock's denial attached to it. The letter said: 

"Now that I have received [the attached denial from Mor-
elock], I am at a loss as to what claimant should be doing 
inasmuch as Morelock * * * is in this case based upon [Bend 
Millworks'] motion. Proceduraly [sic], I am in a quandary." 

The referee never responded to the letter. 

Morelock fded a response that denied that claimant 
had sustained a work-related accidental injury or occupational 
disease and denied that it was responsible. The response also 
said: 

"The amount of time required to present the employer's side 
of the case will be one hour. The employer demands copies of 
all medical reports and all other documents pertaining to this 
claim, whether or not claimant intends to rely on them at 
hearing." (Emphasis supplied.) 

Morelock's attorney then wrote a letter to another referee, 
saying: 
374 Morelock Wood Products v. Baur 

"We enclose herewith copies of additional documents presum
ably relevant to the issues raised by the Request for Hearing 
filed with rgard [sic] to the referenced claim * * *." (Emphasis 
supplied.) 

The Board issued a notice of hearing regarding the 
Bend Millworks and the Morelock claims, which said that the 
hearings in both cases had been consolidated. At the hearing, 
claimant's attorney orally requested a hearing regarding Mor
elock's denial letter. The referee issued an opinion and order 
in which he said that he had jurisdiction over the issues, 
because "claimant's February 25, 1988 letter constituted a 
Request for Hearing from the February 17,1988 denial[.]" He 
upheld Bend Millwork's denial of claimant's aggravation 
claim, 

"[because] it was not until January 1987 that claimant's knee 
began to feel like jelly after numerous fajj£ at work, [claimant 
had suffered a new injury as a result of] his numerous slips and 
falls at work with Morelock Wood Products which indepen
dently and materially contributed to his subsequent dis
ability." 

That opinion was based in part on Carlson's opinion that 
claimant had suffered a new injury rather than an aggravation 
of his 1983 injury.1 The Board affirmed, concluding that 
claimant's February 25, 1988, letter constituted a request for 
hearing. 

Morelock assigns error to the Board's determination 
that the February 25 letter was a request for a hearing under 
ORS 656.319(1). It argues that the issuance of an order of 
joinder does not eliminate the need for a claimant to file a 
request for hearing, that there was no request for a hearing 
and that there is not substantial evidence to support the 
Board's assignment of responsibility. 

' 1 Carlson originally said that claimant had suffered an aggravation of his pre
existing knee injury; however, he changed that opinion. 



Under ORS 656.319(1), a referee has jurisdiction over 
a denial if a request for hearing is filed within 60 days after the 
denial was mailed, or within 180 days if good cause for the 
delay is shown. See Giusti Wine Co. v. Adams, 102 Or App 329, 
332, 794 P2d 451 (1990). ORS 656.283(3) provides: 

"A request for hearing may be made by any writing, signed by 
Cite as 105 Or App 371 (1991) 375 

or on behalf of the party and including the address of the 
party, requesting the hearing, stating that a hearing is 
desired, and mailed to the board." (Emphasis supplied.) 

Although claimant did not expressly request a hear
ing in his February 25 letter, Morelock treated the letter as a 
request by indicating in the response that its denial was at 
issue and requesting production by claimant of medical 
records in preparation for hearing. It cannot now argue that 
there was no request.2 

Morelock also asserts that the Board erred in assign
ing it responsibility for claimant's knee condition. Substantial 
evidence supports the Board's decision. ORS 656.298(6). 

Affirmed. 

2 Claimant argues that he had good cause for making a delayed request for hearing 
under ORS 656.319(1). Given our conclusion that Morelock's response to claimant's 
letter was a recognition of a request for hearing, we do not address that argument. 

416 February 6, 1991 No. 58 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Roger L . Snider, Claimant. 

E .C.D. , INC. 
and Liberty Northwest Insurance Corporation, 

Petitioners, 
v. 

Roger L . S N I D E R , 
Electronic Control Design 

and Safeco Insurance Company, 
Respondents. 

(WCB Nos. 86-16046 and 87-01404; CA A64988) 

Judicial Review from Workers' Compensation 3card ; 

Argued and submitted December 7, 1990. 

Paul L . Roess, Portland, argued the cause for petitioners. 
With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

Eveleen Henry, Eugene, argued the cause for respondent 
Roger L . Snider. With her on the brief were Karsten H. 
Rasmussen and Rasmussen & Henry, Eugene. 



Paul Dakopolos, Salem, argued the cause for respondents 
Electronic Control Design and Safeco Insurance Company. 
On the brief were Susan G. Bischoff and Garrett, Seideman, 
Hemann & Robertson, P.C., Salem. 

Before Richardson, Presiding Judge, and Joseph, Chief 
Judge, and Deits, Judge. 

J O S E P H , C . J . 

Petition for judicial review affirmed as to respondent 
Safeco; reversed and remanded for determination of Liberty 
Northwest Insurance Corporation's responsibility. 
418 E.C.D., Inc. v. Snider 

J O S E P H , C . J . 

Liberty Northwest Insurance Corporation (Liberty), 
workers' compensation insurance carrier for employer E.C.D. , 
Inc., seeks review of a decision of the Workers' Compensation 
Board's holding that it is responsible as a matter of law for 
claimant's low back condition. The only issue is whether Lib-

/e;ty is entitled to a factual determination of its responsibility 
for-the claim. 

t " Claimant injured his low back in 1985, when 
employer (then called Electronic Control Design) was insured 
by Safeco. In the course of resolving that claim, claimant and 
Safeco entered into a disputed claim settlement whereby, in 
exchange for payment of certain medical benefits and a lump 
sum, claimant agreed to give up any future rights he might 
have as to that claim. 

Claimant injured his low back again in September, 
1986, after Liberty had become the insurer for employer, 
which had become E.C.D. , Inc. Liberty denied responsibility 
for the claim and asserted that Safeco was the responsible 
carrier; it requested the designation of a paying agent under 
ORS 656?807. Safeco denied compensability on the ground 
that it was barred by the disputed claim settlement. The 
denials were consolidated for hearing. Safeco moved to dis
miss the request for hearing as to its denial; the referee 
granted the motion, which claimant did not oppose.1 At the 
hearing between the parties, Liberty's attorney explained to 
the referee that Liberty was "not denying compensability, just 
responsibility." 

The referee found that claimant had failed to estab
lish that the September, 1986, incident independently con
tributed to his need for treatment or to his disability and held 
that Liberty was not responsible for the claim. On claimant's 
appeal, the Bodrd reversed. It reasoned that, because Liberty 
had conceded compensability, the only issue at the hearing 
was responsibility. It said, further, that, when the only issue is 
responsibility, a claimant is entitled to compensation and the 
only issue is which insurer will pay. It held that, because 
Safeco had not remained in the proceeding, as required by 

' Although Safeco is named as a respondent on review, no one challenges its 
dismissal from the hearing, and we therefore affirm the petition as to it. 
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Cite as 105 Or App 416 (1991) 419 

Runft v. SAIF, 303 Or 493, 503, 739 P2d 12 (1987), Liberty 
could not contest responsibility alone and was responsible as a 
matter of law. The Board noted that Liberty could have 
argued that the claim was not compensable by Safeco by vir
tue of the disputed claim settlement. It did not decide whether, 
in fact, the September, 1986, injury independently contrib
uted to claimant's condition so as to shift responsibility to 
Liberty. 

The Board's reasoning is not persuasive. Safeco had 
been joined in the proceeding and was dismissed on its motion 
without objection from claimant. Liberty had satisfied its obli
gation under Runft v. SAIF, supra. It was not necessary for 
Liberty to contend that the claim was not compensable by 
Safeco in order to be able to make its argument concerning 
responsibility. The two issues are completely separate. 
Although, if Liberty prevails, the result is that claimant will 
receive no compensation, that is a consequence that he must 
be deemed to have accepted by having settled his rights as to 
Safeco. The Board should have made the determination 
whether the September, 1986, incident independently contrib
uted to claimant's disability or his need for treatment and 
whether, as a fact, Liberty is responsible for the claim. 

Petition for judicial review affirmed as to respondent 
Safeco; reversed and remanded for determination of Liberty 
Northwest Insurance Corporation's responsibility. 

458 February 6, 1991 No. 65 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Maria Alonzo, Claimant. 

L I B E R T Y N O R T H W E S T 
I N S U R A N C E C O R P O R A T I O N 

and Agripac, Inc., 
Petitioners, 

v. 
Maria ALONZO, 

Respondent. 
(WCB 88-11045; CA A64186) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 19, 1990. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for petitioners. , 

No appearance by respondent. 

? Before Warren, Presiding Judge, and Riggs and Edmonds, 
Jtidges. 

W A R R E N , P. J . 

Reversed and remanded for reconsideration. 
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460 Liberty Northwest Ins. Corp. v. Alonzo 

W A R R E N , P . J . 

Employer seeks review of a Workers' Compensation 
Board order denying an offset for overpayment of temporary 
disability benefits. We reverse and remand. 

Claimant worked for employer as a seasonal worker. 
On October 10, 1987, she was struck on the back by a 
hydraulically operated door. Employer accepted her claim for 
that injury. She tried to return to work ten days later but was 
unable to do so because of her injury. She saw a chiropractor, 
who took her off work and began treating her for low back 
pain. The chiropractor treated claimant three times a week 
over the next four months, but her condition showed no 
improvement. 

On February 22, 1988, claimant was examined by 
another chiropractor at employer's request. That chiropractor 
found that claimant's condition was normal and that there 
were no objective findings supporting claimant's subjective 
complaints. The chiropractor concluded that she was medi

cally stationary and that further chiropractic treatments were 
not reasonable or necessary. Claimant had another examina
tion on April 8, 1988, by an orthopedic surgeon, a neurologist 
and a chiropractor. The objective findings were again normal. 
Employer sent claimant a denial for ongoing chiropractic 
treatments on September 7, 1988. Claimant contested the 
denial and requested a hearing. On November 2, 1988, the 
referee affirmed the employer's denial and modified the award 
of temporary total disability, retroactively terminating it as of 
February 22, 1988. The referee made no mention of an offset 
for the overpayment. 

Both parties appealed to the Board, and the Board 
affirmed the referee's order. The Board did not rule on 
employer's request to recover an overpayment, because the 
issue was not raised at the hearing. Employer contends both 
that the issue was raised in the pleadings and that, even if 
recovery of an overpayment was not raised, the Board could 
consider the overpayment request on its de novo review. 

The record shows that employer raised the offset 
issue in its responses to issues before the hearing, requesting a 
return of an overpayment of $614.45. On remand, the Board is 
to determine whether employer is In fact entitled to an offset. 

We need not decide if the Board could have decided 
the issue on de novo review under ORS 656.295(5) and (6) had 
the question not been raised below. 

Reversed and remanded for reconsideration. 
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No. 83 February 13, 1991 547 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Forrest W. Bell, Claimant. 
L I B E R T Y N O R T H W E S T 

I N S U R A N C E C O R P O R A T I O N 
and American Steel, 

Petitioners, 
v. 

O R E G O N S T E E L M I L L S , 
American Industries, Industrial Indemnity, 

and Forrest W. Bell, 
Respondents. 

(88-08021, 88-08022, 88-08023, 
88-08024; CA A64210) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 5, 1990. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for petitioners. 

John E . Snarskis, Portland, argued the cause and filed the 
brief for respondents Industrial Indemnity Company and 
American Industries. 

Patric J . Doherty, Portland, waived appearance for 
respondent Oregon Steel Mills. 

No appearance for respondent Forrest W. Bell. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Affirmed. 
Cite as 105 Or App 547 (1991) §49 

B U T T L E R , P . J . 
Pi 

American Steel seeks review of a decision, of the 
Workers' Compensation Board affirming the decision of a 
referee, acting as an arbitrator pursuant to ORS 656.307, as 
amended by Oregon Laws 1987, chapter 713, section 5, holding 
that it is responsible for claimant's compensable cervical and 
shoulder injury. 

Claimant injured his cervical spine in 1978 while 
working for Gilmore Steel, the predecessor to Oregon Steel 
Mills. His claim was accepted. Claimant again injured his 
cervical spine in May, 1982, while working for American 
Industries, and Industrial Indemnity, as American Industries' 
workers' compensation carrier, was assigned responsibility for 
the claim. On April 14, 1987, while working for American 
Steel, claimant sustained an injury to his neck and to his 
shoulder, and his claim was accepted as nondisabling. He con
tinued to experience pain, and doctors later diagnosed a cer
vical disc herniation. He filed another claim; all three 
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employers denied responsibility, but conceded compen
sability. The Department of Insurance and Finance issued an 
order under O R S 656.307 designating a paying agent and 
referred the matter to an arbitrator. 

The substance of the arbitrator's decision reads: 

"There is much conflicting medical evidence in the record. 
In consideration of the totality thereof and the lay testimony 
offered at the hearing, I find claimant's accepted compensable 
industrial injury of April 14, 1987, independently and mate
rially contributed to cause claimant's current condition and 
disability and his need for treatment. I note somewhat paren
thetically that the immediately above finding was reached 
after nearly finding I was unconvinced that any one employ
ment was the more likely cause of claimant's disability, cer
tainly the latter three of which were employments that may 
have caused it. 

"CONCLUSIONS AND OPINION 

"The Facts above reflect I was persuaded that claimant's 
disability was caused by successive work-related exposures 
and that the employment and injury of April 14, 1987, is the 
most likely cause of his disability. Therefore, liability must be 
placed upon American Steel/Liberty." "~ 

550 Liberty Northwest Ins. Corp. v. Oregon Steel Mills 

The Board and this court review the arbitrator's decision pur
suant to ORS 656.307(2), for errors of law: 

"Review of the determination of the arbitrator by the board 
and by the Court of Appeals is limited to questions of law and 
is not thereafter subject to review by any other court or 
administrative body." 

American Steel contends, relying on Armstrong v. 
Asten-Hill Co., 90 Or App 200, 205, 752 P2d 312 (1988), that 
the arbitrator's decision contains insufficient findings to 
determine whether the arbitrator applied the correct legal 
standard in shifting responsibility to American Steel when the 
weight of the medical evidence related claimant's condition to 
his 1982 injury, for which American Industries was responsi
ble. The order is sufficient to permit our limited review under 
ORS 656.307(2). 

Given the existence of multiple, accepted injuries to 
the cervical spine and the arbitrator's finding that the most 
recent accepted compensable injury in 1987 independently 
and materially contributed to cause claimant's current condi
tion and disability and his need for treatment, the arbitrator 
applied the correct law in assigning responsibility to American 
Steel, claimant's employer at the time of that injury. See 
Industrial Indemnity Co. v. Kearns, 70 Or App 583, 690 P2d 
1068 (1984); see also Smith v. Ed's Pancake House, 27 Or App 
361, 556 P2d 158 (1976). We do not review the arbitrator's 
findings, as petitioner would have us do, to determine whether 
they are supported by substantial evidence. 

Affirmed. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Rick R. Pittman, Claimant. 

N O R T H A M E R I C A N V A N L I N E S , 
and Crawford & Company, 

Petitioners, 
v. 

Rick R. P I T T M A N , 
Lile International Company 

and Liberty Northwest Insurance Company, 
Respondents. 

(88-13437; 88-08119; CA A65197) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted December 5, 1990. 

Margaret H. Leek Leiberan, Portland, argued the cause for 
petitioners. With her on the brief were Leiberan & Gazeley, 
Portland, and Schuyler T . Wallace, Portland. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for respondents Lile International Co. and Liberty 
Northwest Insurance Company. 

Douglas S. Swanson, Portland, argued the cause for 
respondent Rick R. Pittman. With him on the brief were 
Geoffrey G. Wren and Royce, Swanson & Thomas, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

P E R C U R I A M 

Affirmed. 

Cite as 105 Or App 630 (1991) 631 

P E R C U R I A M 

North American Van Lines seeks review of a decision 
of the Workers' Compensation Board affirming the referee's 
decision that claimant was its employee, and not an indepen
dent contractor, when he was injured on September 18,1987. 

The Board, in affirming the referee, made these 
unchallenged findings: 

"[Claimant was carrying out the duties of his job that were 
required under the contract with [Lile] International Com
pany, which was the exclusive agent for North American Van 
Lines. The only reason the claimant was in Portland was at 
the direction of [Lile] International Company to bring the 
trailer there for repair. The mechanical problems with the 
trailer had necessitated the maintenance repairs on the trac
tor. The fact that [Lile] International Company owned the 
trailer and that claimant owned the tractor has very little 
relevance because claimant was obligated under his employ
ment contract to perform maintenance duties involving the 
tractor and trailer regardless of ownership. The maintenance 
duties were required by the contract between claimant and 



[Lile] International Company and also by the contract 
between North American Van Lines and [Lile] International 
Company. The maintenance of the tractor and trailer is 
obviously to prevent accidents and to maintain timetables 
which ultimately are for the benefit of North American Van 
Lines. Here the claimant was a party to an express contract of 
hire for remuneration and was subject to the direction and 
control of his employer." 

Additionally, the Board found, and North American Van 
Lines does not contest, that, in its denial of the claim, it 
acknowledged that it was claimant's employer. Those findings 
are based on substantial evidence in the record and support 
the Board's conclusion that claimant was North American 
Van Lines' employee. 

Affirmed. 

16 February 20, 1991 No. 107 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Robert R. Elder, Claimant. 

Robert R. E L D E R , 
Petitioner, 

v. 
R O S B O R O L U M B E R C O M P A N Y 

and Liberty Northwest Insurance Corporation, 
Respondents. 

(87-15657; CA A64093) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 2, 1990. 

James L . Edmunson, Eugene, argued the cause and filed 
the brief for petitioner. 

David O. Wilson, Employers Defense Counsel, Eugene, 
argued the cause and filed the brief for respondents. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Affirmed. 

18 Elder v. Rosboro Lumber Co. 

B U T T L E R , P . J . 

Claimant seeks review of a decision of the Workers' 
Compensation Board reversing the referee's decision that he 
is permanently and totally disabled. 

Claimant has a seizure disorder as a result of brain 
surgery in 1982. Neither the disorder nor the surgery was job-
related. In 1984, he suffered a compensable injury to his left 
knee and shoulder. In March, 1986, the parties stipulated to 
an award of 50 percent scheduled permanent partial disability 
for his knee and 5 percent for his shoulder. Employer later 
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reopened the claim to provide vocational services. Training 
went well until February, 1987, when claimant experienced a 
seizure that left him significantly impaired on his left side. 
The training program was terminated because of claimant's 
inability to perform. 

The Board concluded that, in determining the extent 
of claimant's permanent disability for purposes of workers' 
compensation, the disabling effects of the seizure that 
occurred after, and was not related to, the November, 1984, 
compensable injury should not be considered, because they did 
not exist at the time of the injury. It held that claimant had 
failed to prove that he was permanently and totally disabled. 

ORS 656.206 defines permanent total disability to 
mean "the loss, including preexisting disability, of use or func
tion of any scheduled or unscheduled portion of the body 
which permanently incapacitates the worker from regularly 
performing work at a gainful and suitable occupation." A dis
ability is preexisting if it predates the injury. Searles v. John
ston Cement, 101 Or App 589, 792 P2d 449, rev den 310 Or 393 
(1990); Fowler v. SAIF, 82 Or App 604, 729 P2d 9 (1986), rev 
den 303 Or 74 (1987); Arndt v. National Appliance Co., 74 Or 
App 20, 701 P2d 474 (1985); Emmons v. SAIF, 34 Or App 603, 
579 P2d 305 (1978). 

Claimant would have us hold that, because he had a 
condition that was symptomatic but not disabling before the 
injury, that condition is a preexisting disability; therefore, he 
contends, a post-injury increase in disability resulting from a 
worsening of that condition should be considered in determin
ing whether he is permanently and totally disabled. However, 
Cite as 106 Or App 16 (1991) 19 

the statute refers to preexisting disability, not preexisting con
dition. The disabling effects, if any, of claimant's seizure con
dition that preexisted the injury must be taken into account in 
determining whether he is permanently and totally disabled. 
However, any disability that developed as a result of the con
dition after the injury, but not as a result of the employment, 
may not be considered. See Searles v. Johnston Cement, supra. 

In Waremart, Inc. v. White, 85 Or App 122, 735 P2d 
1262 (1987), we held that the worker's noncompensable, pre
existing neurological condition, which became symptomatic 
after the compensable injury, should be considered in deter
mining whether she was permanently and totally disabled. 
There, however, the preexisting condition prevented the 
claimant from recovering from the physical effects of her com
pensable injury. The preexisting condition and the compensa
ble condition were so intertwined that it was impossible to 
separate the two in determining the extent of disability. 85 Or 
App at 126 n 3; see also Aquillon v. CNA Insurance, 60 Or App 
•231, 653 P2d 264 (1982), rev den 294 Or 460 (1983). 

Here, there is no claim that the preexisting condition 
interfered wi th claimant's physical recovery. The Board cor
rect ly held that the post-injury increase in disability caused by 
claimant's preexisting condition is hot to be considered in 
determining whether he is permanently and totally disabled. 
His disability is to be evaluated as of the date immediately 
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preceding the worsening of his noncompensable seizure disor
der. Emmons v. SAIF, supra. 

However, a more difficult question arises because, 
solely as a result of his compensable injury, claimant had to be 
retrained in order to obtain gainful employment. In Gettman 
v. SAIF, 289 Or 609, 619 P2d 473 (1980), the Board had 
reduced the referee's award of permanent total disability 
because of the claimant's potential for retraining. The 
Supreme Court reversed, holding that the claimant's dis
ability had to be evaluated as of the date of the hearing, with
out regard for his potential for retraining. Here, claimant was 
in the process of being retrained when his post-injury seizure 
rendered him unable to continue. Before that seizure 
occurred, claimant's rehabilitation consultant reported that 
he foresaw no barriers to continued employment after the 
training program was completed. In evaluating the extent of 

20 Elder v. Rosboro Lumber Co. 

claimant's disability, the Board assumed that, but for the 
intervening noncompensable disability, claimant would have 
completed the rehabilitation program and would have been 
employable. 

We conclude that the Board was correct. To f ind 
claimant permanently and totally disabled because his non
compensable disability prevents his retraining would run 
head-on into the rule that noncompensable post-injury dis
abilities may not be considered in determining whether a 
claimant is permanently and totally disabled. We do not 
believe that either the Supreme Court in Gettman or the legis
lature intended claimant's proposed result. In Gettman, the 
claimant, who was 59, had been denied vocational assistance 
because of his age. The court was not faced with the circum
stances here, where a post-injury noncompensable disability 
prevents retraining. Holding an employer responsible for per
manent total disability in such a situation would be an unwar
ranted extension of the holding in Gettman. If claimant had 
been unable to complete his training as a result of a noncom
pensable automobile accident, surely employer should not 
bear the cost of the combined total disability. Neither should 
it here. See Nyre v.F&R Leasing, 106 Or App 74, _ _ P2d 
(1991). 

Affirmed. 



732 Van Natta's 
No. 109 February 20, 1991 27 

I N T H E C O U R T O F A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Keith L . Jegglie, Claimant. 
F R E R E S L U M B E R CO., 

Petitioner - Cross-Respondent, 
v. 

Keith L . J E G G L I E , 
Respondent - Cross-Petitioner, 

and 
G R E E N V E N E E R , INC., 

and Liberty Northwest Insurance, 
Respondents - Cross-Respondents. 

(87-10847 and 86-17048; CA A62643) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 28, 1990. 

Jerald P. Keene, Portland, argued the cause for petitioner -
cross-respondent. With him on the brief was Roberts, 
Reinisch & Klor, P.C., Portland. 

Karen M. Werner, Eugene, argued the cause for 
respondent - cross-petitioner. With her on the brief were 
Richard T . Kropp and Emmons, Kropp, Kryger, Alexander & 
Egan, P C . , Albany. 

Jerry K . Brown, McMinnville, argued the cause for 
respondents - cross-respondents. With him on the briefs were 
Cummins, Brown, Goodman, Fish & Peterson, P.C., McMinn
ville. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

Freres Lumber Co. (Freres), a self-insured employer, 
petitions for review of a decision of the Workers' Compensa
tion Board, holding it responsible for claimant's bilateral car
pal t unne l syndrome. It assigns error to the Board's 
determination that claimant established good cause under 
ORS 656.319(1) for filing a late request for hearing after 
Freres denied his claim. Claimant cross-petitions, making 
arguments that are contingent on our reversal on the petition. 

In 1984, while working for Green Veneer, claimant 
filed a claim for a bilateral carpal tunnel syndrome. Green 
Veneer accepted the claim, which was closed without an award 
of permanent disability. Claimant requested a hearing. On 
January 27, 1986, a referee awarded him 10 percent scheduled 
disability for each wrist. 

ROSSMAN, J . 

Affirmed on petition and on cross-petition. 

Cite as 106 Or App 27 (1991) 29 

R O S S M A N , J . 
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In January, 1986, claimant began working for Freres. 

His symptoms worsened, and, in October, 1986, Dr. Hubbard 
recommended that he have surgery. Green Veneer denied the 
request for authorization for the surgery and also denied 
claimant's aggravation and medical treatment claims, con-^ 
lending that he had suffered a new injury or occupational 
disease at Freres. Green Veneer filed a motion requesting the 
designation of a paying agent under ORS 656.307, which was 
denied, because claimant had not filed a claim against Freres. 

Subsequently, the Workers' Compensation Depart
ment advised that Freres' receipt of information from Green 
Veneer constituted notice of the claim. Freres knew by Janu
ary 20, 1987, that claimant was represented by an attorney, 
but, when it denied the claim on February 12, 1987, it did not 
notify the attorney. Claimant's attorney did not have actual 
notice of the denial until July 14, 1987, and on that date he 
filed a request for hearing. Because the request was filed more 
than 60 but less than 180 days after the denial, the referee had 
jurisdiction over the request only if claimant established good 
cause for the delay. ORS 656.319(l)(b). 

In holding that claimant had good cause for filing a 
late request for hearing, the referee relied in part on ORS 
656.331, which provides that, if an injured worker is repre
sented by an attorney and the attorney has given written 
notice of such representation, the insurer "shall not contact 

30 Freres Lumber Co. v. Jegglie 

the worker without giving prior or simultaneous written 
notice to the worker's attorney if the contact affects the 
denial, reduction or termination of the worker's benefits." 
The referee found that it was reasonable, in the light of the 
statute and "under the circumstances," for claimant to leave 
the legal pursuit of his claim to his attorney, noting that the 
attorney had been representing him against Green Veneer 
since December, 1986. 

The Board affirmed and adopted the referee's order, 
and commented: 

"Recently, the Court of Appeals in Cowart v. SAIF, 94 Or 
App 288[, 765 P2d 226] (1988), held that a claimant who failed 
to file a timely hearing request on the basis that he thought 
the insurer had sent the denial letter to his attorney, when in 
fact it had not, constituted excusable neglect. [94 Or App] at 
291. Concluding that excusable neglect is good cause under 
ORS 656.319(l)(b), the court held that claimant had estab
lished good cause for the untimely filing. Id. 

"Similarly, in the instant case, claimant's untimely filing 
was based on his inaccurate belief that Freres had sent a copy 
of its denial to his attorney. As in Cowart, supra, this con
stitutes excusable neglect which is good cause for an untimely 
request for hearing." 

Freres contends that Cowart is distinguishable and 
that the Board should not haye relied on it. We agree that 
Cowart is different from this case. There, the claimant's attor
ney had asked the insurer to mail him all documents related to 
the claim, and the insurer's actions had misled the claimant 
into believing that the insurer would notify his attorney of any 
significant matters concerning the claim. The Board found 



that the claimant had failed to seek a hearing because he had 
advised his attorney to act on his behalf and had assumed, 
when he received a copy of SAIF's denial, that his attorney 
had also received a copy and had taken action as instructed. In 
faet, S A I F had not sent a copy of the denial to the claimant's 
attorney. We held that those facts constituted excusable 
neglect and good cause as a matter of law. Cowart v. SAIF, 94 
OrAppat291. 

Although the evidence in this case is different, it sup
port's the Board's finding that, as in Cowart, claimant reason
ably left the legal pursuit of his claim to his attorney. The 
evidence also supports the Board's finding that claimant's 
attorney did not have actual knowledge of the denial until 
July, 1987. We conclude that the Board's determination that 
those circumstances constitute good cause is consistent with 
ORS 656.319(l)(b) and the cases decided thereunder. 

Because we affirm on the petition, we affirm on the 
cross-petition without discussion. 

Affirmed on petition and on cross-petition. 

No. 116 February 20, 1991 69 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

A C C I D E N T P R E V E N T I O N DIVISION, 
Respondent, 

v. 
R O S E B U R G F O R E S T P R O D U C T S , 

Petitioner. 
(SH-89107; CA A62768) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 8,1990. 

Kimberly D. Wallan, Medford, argued the cause for peti
tioner. With her on the brief was Cowling & Heysell, Medford. 

Richard D. Wasserman, Assistant Attorney General, 
Salem, argued the cause for respondent. With him on the brief 
were Dave Frohnmayer, Attorney General, and Virginia L . 
Linder, Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

D E MUNIZ, J . 

Affirmed. 

Cite as 106 Or App 69 (1991) 71 

D E M U N I Z , J . 

Employer seeks review of an order under the Oregon 
Safe Employment Act, ORS 654.001 to ORS 654.259; ORS 
654.991, that affirmed a citation issued to it for violation of 
OAR 437-40-030(1). We affirm. 

The citation arose from the on the job death of Pur-
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cell at employer's complex in Dillard. In January, 1989, labor 
unions struck employer. Supervisory personnel, including 
Purcellj were assigned to fill in for striking workers. Purcell 
and two other supervisors, Horner and Dwight, worked 
together loading lumber on a forklift. On the afternoon of 
February 2, while Purcell was setting blocks, a load of lumber 
toppled from the forklift, crushing him. 

The referee found that Purcell, Horner and Dwight 
had experience in the work that they were performing and 
were familiar with company safety procedures. She also found 
that Purcell had previously trained and supervised forklift 
drivers and block setters, had provided safety instruction and 
had made certain that safety procedures were followed. He 
knew that a block setter should never get between a moving 
vehicle and a load and that a forklift load is not to be set down 
until the driver can see the block setter. The referee found that 
those were company policies and also the general practices in 
the industry. 

The referee found that, during the strike, the three 
men worked by "consensus" and that, on two occasions before 
the fatal accident, Purcell had moved toward the forklift 
before it had stopped. On one of those occasions, Horner had 
warned Purcell that that was unsafe. 

OAR 437-40-030(1) provides: 
"The employer shall see that workers are properly instructed 
and supervised in the safe operation of any machinery, tools, 
equipment, process, or practice which they are authorized to 
use or apply. This rule shall not be construed to require a 
supervisor on every part of an operation nor to prohibit work
ers from working alone." 

The referee held: 
"The decedent was not properly supervised because of the 

labor dispute. No one was in charge, among the three skilled 
and experienced workers. For most purposes, they did not 

72 Accident Prevention Div. v. Roseburg Forest Prod. 

need a supervisor, because they all knew what to do and how 
to do it. However, a supervisor who is on the site frequently 
provides a different perspective, a sort of third-party view of 
the situation. In this case, a supervisor would most likely have 
noticed that Mr. Purcell was rushing the loads and trying too 
hard, and disciplined him effectively. His co-workers and fel
low managers simply were not in a position to both supervise 
and keep working. The company did not designate anyone to 
be the supervisor of the team, with responsibility for safety, 
and the consensus approach was inadequate. 

"* * * I conclude that this was at least the third such dan
gerous incident, and that there may well have been more 
which were not officially noted or reported. This is the sort of 
pattern which a supervisor would be expected to notice and 
stop. I believe that, absent the strike, this is what Roseburg 
Lumber's supervisors do." 

Our review is only for errors of law. O R S 
483.482(8)(a). Employer contends that the referee's order is 
inconsistent with the rule quoted above, because it essentially 
imposes a requirement that a supervisor be present at all times 



on every part of an operation. Although the rule does not 
require full-time supervision of every part of an operation, the 
first sentence recognizes that, in some instances, there will 
need to be a supervisor for a safe operation. The referee's order 
recognizes the distinction. 

The referee found that, in general, the three men did 
not require supervision, but that the nature of loading and 
moving a forklift was such that it could not be done safely 
without supervision. Requiring a supervisor for that procedure 
would not require a supervisor for "every part" of employer's 
sawmill operation at Dillard. The referee's holding is not 
inconsistent with the rule. 

Employer next argues that the referee failed to make 
findings to support the conclusion that a "serious violation" 
occurred. To establish a serious violation, there must be a 
finding (1) that the violation presented a substantial proba
bility of death or serious physical harm and (2) that the 
employer knew, or with reasonable diligence should have 

Cite as 106 Or App 69 (1991) 73 

known, of the violation. OAR 437-01-015(55)(a)(A).1 The vio
lation was failing to provide adequate supervision. The ref
eree's findings support the conclusion that that violation was 
serious: 

"When someone is within the zone of danger of a forklift, 
particularly when there is ice and snow on the ground and on 
the loads, there is a substantial probability that death or 
serious physical harm will result if the load or the machine 
shifts. As provided in OAR 437-01-140(1), it is reasonably 
predictable, given the heavy loads carried on this forklift, that 
serious physical harm or death would result." 

Employer argues that it could not be held to have 
knowledge of the violation, because there was no evidence that 
i t knew, or should have known, that Purcell would walk 
between a stationary load and a moving vehicle. However, we 
agree with respondent that that argument misses the point. 
Employer's violation, as noted above, was the failure to super
vise; it did not involve knowledge of what Purcell would or 
would not do. Although the referee did not make an explicit 
finding about employer's knowledge, the findings provide a 
rational basis to support the inference that employer knew of 
the failure. See City of Roseburg v. Roseburg City Firefighters, 
292 Or 266, 272, 639 P2d 90 (1981). The referee found that 
employer did not assure that Purcell was supervised and did 
not designate a supervisor for the team. Implicit in those 
findings is that employer knew that there was no supervisor. 

Affirmed. 

1 OAR 437-01-015(55)(a)(A) defines a serious violation as 
"[a] violation in which there is a substantial probability that death or serious 
physical harm could result from a condition which exists, or from one or more 
practices, means, methods, operations or processes which have been adopted or 
are in use in a place of employment unless the employer did not, and could not 
with the exercise of reasonable diligence, know of the presence of the violation!.]" 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Marlin H. Nyre, Claimant. 

Marlin H. N Y R E , 
Petitioner, 

v. 
F & R L E A S I N G 

and E B I Companies, 
Respondents. 

(88-06220; CA A63770) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 27,1990. 

Karen Werner, Eugene, argued the cause for petitioner. On 
the brief were Michael R. Stebbins and Stebbins & Coffey, 
North Bend. 

Prisci l la M. Taylor, Portland, argued the cause for 
respondents. With her on the brief was Williams, Zografos & 
Peck, Portland. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

D E M U N I Z . J . 

Affirmed. 

76 Nyre v. F & R Leasing 

DE M U N I Z , J . 
Claimant seeks review of a decision of the Workers' 

Compensation Board that reduced his award of 100% perma
nent partial disability for a low back injury to 65% permanent 
partial disability. 

The findings of the referee, not expressly altered by 
the Board's decision, are that, as a result of his compensable 
injury, claimant needs retraining and that he cannot be 
retrained because of his noncompensable cervical condition, 
which came about after the injury. Reasoning that he was 
required to rate disability as of the date of the hearing, the 
referee concluded that, because claimant could not work with
out retraining, he was entitled to 100% permanent partial 
disability. Claimant did not seek permanent total disability. 
In reducing the award to 65%, the Board said that it had "not 
considered any impairment claimant has sustained as a result 
of his noncompensable cervical condition." 

Claimant asserts that the Board mistakenly assumed 
that the referee had considered the noncompensable cervical 
condition in evaluating disability. He asserts that the referee's 
opinion simply reflects the fact that he is currently unem
ployable without retraining as a result of his compensable low 
back injury. Gettman v. SAIF, 289 Or 609, 614, 616 P2d 473 
(1980). 
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A claimant is entitled to benefits only for disability 

caused by the injury. Subsequent, noncompensable conditions 
are not considered. Emmons v. SAIF, 34 Or App 603, 579 P2d 
305 (1978). We stated in Emmons that, when a subsequent 
non-compensable injury intervenes, the claimant's loss of 
earning capacity is to be determined as of the date immedi
ately preceding the noncompensable injury. 34 Or App at 605. 
Here, that means disregarding claimant's cervical condition 
and its effect on his ability to be retrained and evaluating his 
disability as of the date immediately preceding the date when 

"his noncompensable cervical condition became disabling. See 
Elder v. Rosboro Lumber, 106 Or App 16, P2d _ (1991); 
Emmons v. SAIF, supra. 

Affirmed. 

No. 118 February 20, 1991 77 

I N T H E C O U R T OF A P P E A L S O F T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Theodore L . Nomeland, Claimant. 

Theodore L . N O M E L A N D , 
Petitioner, 

v. 
The C I T Y OF P O R T L A N D , 
Bureau of Risk Management, 

Respondent. 
(88-01084; CA A63771) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 27, 1990. 

Charles Robinowitz, Portland, argued the cause and filed 
the brief for petitioner. 

David L . Jorling, Deputy City Attorney, Portland, argued 
the cause and filed the brief for respondent. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

D E MUNIZ, J . 

Affirmed. 

Cite as 106 Or App 77 (1991) 79 

DE MUNIZ, J . 
Claimant seeks review of an order of the Workers' 

Compensation Board that reversed the referee and allowed 
employer to offset claimant's preexisting hearing loss in deter
mining his scheduled permanent disability. 

Claimant suffered a compensable hearing loss while 
working for employer. The parties have stipulated that claim
ant also had a significant hearing loss before his employment, 
as established by an audiogram. The only question on review 
is how to treat claimant's documented, preemployment hear-
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ing loss in calculating the extent of his disability. The Board 
held that claimant was entitled to benefits only for the incre
mental loss caused by the employment and that his pre-
employment hearing loss should be deducted from his total 
loss in determining the amount of the award. We affirm. 

Hearing loss is a scheduled disability. It is subject to 
the provisions of O R S 656.214(2): 

"When permanent partial disability results from an injury, 
the criteria for the rating of disability shall be the permanent 
loss of use or function of the injured member due to the 
industrial injury. 

< < * * * * « 

"(g) For partial or complete loss of hearing in both ears, 
that proportion of 192 degrees which the combined binaural 
hearing loss bears to normal combined binaural hearing."1 

(Emphasis supplied.) 

Claimant contends that, when applied to a case such as this, 
where a portion of the claimant's total hearing loss is not 
caused by the employment, the statute requires that, when 
calculating benefits due to loss of hearing, the entire hearing 
loss, including preexisting disability, is considered. We dis
agree. 

Subsection (2) bases the rating of disability on loss of 
use or function "due to the injury." Subparagraph (2)(g), 
80 Nomeland v. City of Portland 

which sets out the specific formula for the calculation of bin
aural hearing loss, would appear, in and of itself, to require 
that claimant be compensated for loss based on a comparison 
of his present total hearing loss with normal hearing, irrespec
tive of any preexisting loss. We conclude, however, that the 
requirement stated in subsection (2), that the loss be "due to 
the industrial injury," must be read to apply to subparagraph 
(2)(g) and that the comparison required under that sub
paragraph must be made only between the claimant's hearing 
loss due to the industrial injury and normal hearing. The 
administrative rule, OAR 436-30-360(2), which is applicable 
in this case, is consistent with that reading: 

"Compensation for work-related hearing loss, whether 
diagnosed as an occupational disease or acoustic trauma, will 
be offset by pre-existing hearing loss if previously compen
sated, presbycusis, or if supporting evidence such as base-line 
or pre-exposure audiograms are provided." (Emphasis sup
plied.) 

We are satisfied that the Board correctly applied the statute 
and the rule to allow an offset of claimant's preexisting hear
ing loss, unless, as claimant contends, such an application is 
precluded by statute or case law. 

O R S 656.222 provides: 
"Should a further accident occur to a worker who is receiv

ing compensation for a temporary disability, or who has been 

1 Compare ORS 656.214(5): 
"In all cases of injury resulting in permanent partial disability, other than those 
described in subsections (2) to (4) of this section, the criteria for rating of dis
ability shall be the permanent loss of earning capacity due to the compensable 
injury." 



740 V a n N a t t a ' s 
paid or awarded compensation for apermanent disability, the 
award of compensation for such further accident shall be 
made with regard to the combined effect of the injuries of the 
worker and past receipt of money for such disabilities." 
(Emphasis supplied.) 

That section permits an offset against an award of compensa
tion when the claimant has received a previous award for 
permanent disability under the Oregon workers' compensa
tion system. American Bldg. Maint. v. McLees, 296 Or 772, 679 
P2d 1361 (1984). Claimant contends that the statute requires, 
by implication, that, if there has been no previous award of 
compensation for a disability, there can be no offset. Although 
we agree with the general premise, it must be applied in what 
appears to be the implicit context of the statute: The previous 
disability must have been compensable. ORS 656.222 simply 
has no significance with respect to previous noncompen sable 

Cite as 106 Or App 77 (1991) 81 

disabilities and should not be read to imply anything with 
respect to such disabilities. It does not prohibit employer from 
offsetting claimant's preemployment disability in calculating 
claimant's award. 

Claimant contends that the Board's decision is in 
conflict with the general principle that, in cases of successive, 
incremental injuries, liability for the entire disability is 
assigned to the last employer. Bracke v. Baza'r, Inc., 293 Or 
239, 646 P2d 1330 (1982). However, that rule applies to suc
cessive employment-related disabilities. It is not applied, in the 
context of partial disability, to hold an employer responsible 
for a non-work-related disability that pre-existed the injury. 
See Barrett v. D & H Drywall, 300 Or 325, 328, 709 P2d 1083 
(1985), on reconsideration 300 Or 553, 715 P2d 90 (1986). We 
have held that, when injuries are so distinct that it is possible 
to segregate them in terms of causation, responsibility for the 
injuries can and will be apportioned between or among the 
employers. Cascade Corporation v. Rose, 92 Or App 663, 759 
P2d 1127 (1988). Similarly, when it is possible, as here, to 
segregate a claimant's disability that preexisted his employ
ment from that caused by the employment, the employer is 
responsible only for the disability caused by the employment. 

Claimant's final contention is that this result Con
flicts with the maxim that the employer takes the worker as it 
finds him. Bracke v. Baza'r, Inc., supra. As applied in the 
context of unscheduled permanent disability, that maxim 
means that, if a compensable injury causes a previously 
asymptomatic condition to become symptomatic and, if those 
symptoms produce a loss of earning capacity, then that loss of 
earning capacity is "due to" the injury and is considered in 
evaluating unscheduled permanent disability. See Barrett v. D 
& H Drywall, supra; Weller v. Union Carbide, 288 Or 27, 602 
P2d 259 (1979). In the context of scheduled permanent partial 
disability, which is measured by the permanent loss of use or 
function of the injured member due to the industrial injury, 
O R S 656.214(2), the maxim requires that, if the claimant has 
a predisposition to suffer a disability, and the injury, com
bined with that predisposition, causes a loss of use or function, 
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the loss of use or function is due to the injury and is compensa
ble. The rule is not applied, in the context of partial disability, 
to impose liability on the employer for disability or loss of use 
or function that preexisted the employment. See Barrett v. D 
& H Drywall, supra, at 555. 

We conclude that the Board correctly held that 
claimant's preexisting hearing loss, as determined by ia pre-
employment audiogram, should be offset from claimant s total 
hearing loss in determining the benefits to which he is 
entitled. 1 

Affirmed. 

98 February 27, 1991 No. 122 

IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Laura Basl, Claimant. 

G R E E N T H U M B , INC. , 
Petitioner, 

v. 
Laura B A S L , 
Respondent. 

(87-17697; CA A63841) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 22,1990. 

Margaret H. Leek Leiberan, Portland, argued the cause 
and filed the brief for petitioner. 

Karen M. Werner, Eugene, argued the cause and filed the 
brief for respondent. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

W A R R E N , P. J . 

Reversed and remanded. 
100 Green Thumb, Inc. v. Basl 

WARREN, P. J . t ; ; 
Employer seeks review of an Order of the Workers' 

Compensation Board that set aside a denial on the ground 
that employer had improperly denied prospective medical 
benefits. We reverse and remand. 

Claimant is a 68-year old woman with a history of low 
back problems. In 1975, she had fusion surgery on her lower 
back and received chiropractic treatments. In May, 1984, she 
began working for employer, and she injured her back on 
January 23, 1986. She filed a claim for a lower back strain on 
February 18, 1986. Her chiropractor diagnosed a severe lum
bar sprain and treated her three times a week from January to 
September, 1986. The treatments were reduced to twice a 
week for the next year and a half, until two or three months 
before the hearing. At the time of the hearing in March, 1988, 
claimant was receiving one treatment a week. 
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In July, 1987, claimant was examined by another chi

ropractor at employer's request. That chiropractor concluded 
that claimant's 1986 injury was "superimposed upon previous 
lumbar surgery and degenerative spine" and that there were 
no indications of recent fracture, luxation or bony pathology. 
The chiropractor also found no objective indications of per^ 
manent impairment as a result of her work-connected injury. 
The chiropractor concluded that claimant's treatment was 
related to her history of lower back complaints and was unre
lated to her work injury. 

Relying on that examination, employer issued a 
denial on November 5, 1987: 

"We have carefully reviewed your claim filed for injury on 
January 23, 1986. After carefully reviewing new medical 
reports in your file, it has been determined that your current 
need for treatment is related to your longstanding past history 
of lower back complaints and presently unrelated to your 
industrial injury. For this reason, we must respectfully deny 
your current need for chiropractic treatment." (Emphasis 
supplied.) 

The record does not show that there were then any outstand
ing medical bills or that the claim went to closure. 

After a hearing, the referee overturned the denial and 
held that chiropractic care was reasonable and necessary for 
Cite as 106 Or App 98 (1991) 101 

treating the injury. Employer then requested review by the 
Workers' Compensation Board, which affirmed on different 
grounds. It held that, because there was no evidence of out
standing unpaid billings for chiropractic treatm&nts, 
employer's denial was a denial of future treatments and was' 
therefore invalid under Euanite Fiber Corp. v. Striplin, 99 Or 
App 353, 781 P2d 1262 (1989). The Board did not reach the 
question of whether claimant's chiropractic treatments were 
reasonable and necessary for her industrial injury. 

Employer contends that the Board erred in holding 
that a valid denial requires evidence of pending unpaid medi
cal bills. It argues that Evanite Fiber Corp. v. Striplin, supra, 
recognizes denials for a claimant's current claimed need, as 
well as for a specific medical benefits claim. Claimant con
tends that employer's denial was invalid for two reasons: First, 
it denied ongoing medical care before claim closure; and, sec
ond, the denial was prospective, because there was no evidence 
of any unpaid medical bills. 

We review for errors of law. ORS 183.482(8); ORS 
656.298(6). Initially, we note that claimant's assertion that an 
employer cannot deny a request for ongoing care before claim 
closure is not correct. An employer can deny a request for 
payment, either because the treatment is not related to the 
industrial injury or because it is not reasonable and necessary. 
O R S 656.245(1). Claim closure is appropriate when a claimant 
is medically stationary, meaning that no further material 
improvement would reasonably be expected from medical 
treatment or the passage of time. O R S 656.005(17). An 
employer is not compelled to pay for unnecessary treatment 
just because the claimant has received that treatment over 
time and is not yet medically stationary. ORS 656.245(1); 
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Evanite Fiber Corp. v. Striplin, supra; Stratis v. Georgia-Pacific 
Corp., 94 Or App 781, 767 P2d 934, on reconsideration 96 Or 
App 706, 773 P2d 821, rev den 308 Or 331 (1989). 

The issue is whether employer's denial is effective for 
a current claimed need for a particular medical treatment. In 
Evanite Fiber Corp. v. Striplin, supra, the insurer sent the 
claimant a letter that denied "all further chiropractic care in 
that it is not reasonable, necessary, or attributable to our 
industrial injury." 99 Or App at 355. (Emphasis in original.) In 
holding the denial invalid, we said: 

102 Green Thumb, Inc. v. Basl 

r "An, employer has authority to deny a current claimed need 
' for medical services, or specific claims as the claimant pre

sents them, if the medical services are not reasonable and 
necessary and attributable to the compensable injury. * * * 
However, an employer may not deny its future responsibility 
for payment of benefits relating to a previously accepted 
claim, unless it follows the statutory procedure for claim 
closure." (Emphasis supplied.) 99 Or App at 356. 

The denial in this case is not a prospective denial; it 
denies a current need for chiropractic treatment, without pre
cluding benefits for any future need. Once a claimant's current 
need has been denied, the claimant is barred only from reim
bursement for that particular service. However, the claimant 
could make a later claim for medical services of the same kind, 
if the condition has changed and the request is supported by 
new facts that could not have been discovered earlier. Liberty 
Northwest Ins. Corp. v. Bird, 99 Or App 560, 564, 783 P2d 33 
(1989); Argonaut Ins. Co. v. Rush, 98 Or App 730, 780 P2d 748 
(1989). The claimant may also seek additional services to treat 
the compensable injury. 

The distinction between Evanite Fiber Corp. v. Strip
lin, supra, and this case is narrow: Evanite denied "ail further 
chiropractic care" (emphasis supplied); in this case employer 
denied that there was a "current need for chiropractic care." 
(Emphasis supplied). Evanite allows denials for specific 
unpaid services or for a current claimed need. Because the 
denial in this case denied benefits for a "current need" and 
does not preclude future benefits, we hold that the denial is 
not impermissibly prospective. 

On remand, the Board must determine whether 
claimant's claimed need for chiropractic care is reasonable 
and necessary. 

Reversed and remanded. 
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I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Brenda M. Huntley, Claimant. 

I N T E R N A T I O N A L P A P E R C O M P A N Y , 
Petitioner, 

v. 
Brenda M. H U N T L E Y , 

Respondent. 
(WCB No. 88-11369; CA A64041) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 14, 1990. 

Paul L . Roess, Portland, argued the cause for petitioner. 
With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

Karen M. Werner, Eugene, argued the cause and filed the 
brief for respondent. / y 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

W A R R E N , P . J . 

Affirmed. 
Cite as 106 Or App 107 (1991) - 109 

WARREN, P. J . 
Employer seeks review of a Workers' Compensation 

Board order that required it to pay temporary disability, 
penalties and attorney fees under O R S 656.262(10). We 
affirm. 

Claimant began working for employer on November 
17,1986, as a tree grader. At that time, she was re-entering the 
work force after having taken several years off to care for her 
family. She understood that the job was seasonal. She stopped 
working January 7, 1987, because of a cervical strain and 
carpal tunnel syndrome. She would have been laid off anyway 
on March 4, 1987. On July 15, 1988, a referee held that her 
conditions were compensable. Employer, however, paid no 
compensation after April 15, 1987. Claimant sought and 
received penalties and attorney fees for unreasonable failure 
to pay compensation; employer was also ordered to pay tempo
rary disability benefits. 

Employer's theory is that claimant was not a worker 
entitled to compensation, because she lost no wages after 
March 4, 1987, when she would have been laid off. Those who 
have withdrawn from the work force are not entitled to dis
ability benefits, because benefits are intended to replace lost 
income. Dawkins v. Pacific Motor Trucking, 308 Or 254, 778 
P2d 497 (1989). The Board correctly held that employer must 
continue to pay temporary disability benefits, even after 
claimant would have been laid off, because no statutory basis 
for terminating payments existed. After she would have been 
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laid off, claimant continued to meet all the requirements to 
receive compensation: She was not working, she had not been 
released for work and her claim had not been closed. ORS 
656.268. The power to terminate compensation payment 
depends on statutory authority. Here, there was none. 

Employer also argues that the Board erred in impos
ing penalties and attorney fees under ORS 656.262(10), which 
provides: 

"If the insurer or self-insured employer unreasonably 
delays or unreasonably refuses to pay compensation, or unrea
sonably delays acceptance or denial of a claim, the insurer or 
self-insured employer shall be liable for an additional amount 
up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." 

110 International Paper Co. v. Huntley 

An employer's refusal to pay is not unreasonable if it has a 
legitimate doubt about its liability. Castle & Cook, Inc. v. Por-
ras, 103 Or App 65, 796 P2d 662 (1990). Employer contends 
that it had a legitimate doubt, because it relied on the advice of 
counsel. We disagree. Employer's attorney is its agent, and 
employer, as principal, cannot hide behind the incorrect 
advice of its agent. Free v. Wilmar J. Helric Co., 70 Or App 40, 
688 P2d 117 (1984), rev den 298 Or 553 (1985). 

Affirmed. 

No. 127 February 27, 1991 121 

I N T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Deborah L . Pearson, Claimant. 

I N T E R N A T I O N A L P A P E R C O M P A N Y , 
Petitioner, 

v. 
Deborah L , P E A R S O N , 

Respondent. 
(WCB 87-06095; CA A65174) 

. Judicial Review from Workers' Compensation Board. 

Argued and submitted January 28, 1991. 

Paul L . Roess, Portland, argued the cause for petitioner. 
With him on the brief was Acker, Underwood, Norwood & 
Hiefield, Portland. 

James L . Edmunson, Eugene, argued the cause and filed 
the brief for respondent. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. /• 

W A R R E N , P. J . 

Affirmed. 
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Cite as 106 Or App 121 (1991) 123 

WARREN, P. J . 

Employer seeks reiew of a Workers' Compensation 
Board order that held employer responsible for certain medi
cal services. The parties do not argue that the findings were 
not supported by substantial evidence. We review for errors of 
law. Armstrong v. Asten-Hill Co., 90 Or App 200, 752 P2d 312 
(1988). We affirm. 

Claimant was compensably injured on March 21, 
1983. On October 26, 1983, while on her way to her doctor's 
office for treatment of the compensable injury, she was 
involved in an automobile accident, which traumatized the 
same body parts that had been injured in the industrial acci
dent. In October, 1985, claimant's attorney submitted medical 
bills to employer for payment. Employer denied responsibility 
for them, asserting that they were ."the direct result of the 
motor vehicle accident * * *." Claimant requested a hearing. 
The parties entered into a disputed claim settlement, which 
provided, in part: 

"[T]he parties do hereby stipulate and agree as follows: 
« * * • * * 

"III 

"That a bona fide dispute exists with regard to the com
pensability of and the responsibility for the billings submitted 
[on] October 29, 1985 * * *; that all of the issues raised and 
raisable by the Request for Hearing and the Supplemental 
Request for Hearing should be settled on the basis of a bona 
fide dispute by a lump sum payment * * *; that claimant fully 
understands that said bona fide dispute and compromise is in 
full and final settlement of any contention that the billings 
submitted [on] October 29, 1985 are compensable, * * * and 
that liability for the billings submitted [on] October 29, 1985 
is expressly denied by International Paper Company. 

"IV 

"That claimant's Request for Hearing and Supplemental 
Request for Hearing (and all issues raised thereby, and which 
could have been raised thereby) shall be, and the same hereby 
are dismissed with prejudice, and the written denial of * * * 
International Paper Companyf] of February 20,1986 shall be, 
and the same hereby is, affirmed "and approved." 

/124 International Paper Co. v. Pearson 

"V 
"Claimant represents, and it is fully understood and 

agreed, * * * that all of the billings submitted [on] October 29, 
1985 were solely occasioned by the motor vehicle accident of 
October 26, 1983." 

After the settlement, claimant submitted additional 
medical services billings to employer. Employer denied 
responsibility, claiming that they were for services not "sub
stantially dissimilar" to the services previously denied and 
compromised by the disputed claim settlement. After a hear
ing on the denial, the referee concluded that there was no 
evidence-that the treatments for which claimant sought pay-
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ment were for "non-automobile-related injuries" and affirmed 
the denial. On review, the Board reversed, rejecting 
employer's claim that the doctrine of res judicata precluded 
claimant from litigating the issue of whether the treatments 
were related to the compensable injury. It also found that the 
treatments were compensable because they were "materially 
related to injuries claimant sustained in the October, 1983, 
automobile accident."1 Employer seeks review, claiming error 
in the Board's failure to apply res judicata to preclude this 
claim for medical services.2 

Neither party disputes that it may not relitigate 
issues resolved by the disputed claim settlement. See Proctor 
v. SAIF, 68 Or App 333, 681 P2d 161 (1984). The issue comes 
down to what, precisely, was resolved by the settlement. 
Employer asserts that the settlement resolved that "[t]he con
dition for which chiropractic services [were] rendered in 1986 
was determined to have been solely occasioned by the auto
mobile accident * * *." (Emphasis in original.) We disagree 
with that characterization. The dispute that was resolved was 
whether certain medical services were compensable. The set
tlement did not resolve whether the condition for which the 

Cite as 106 Or App 121 (1991) 125 

msdical services were provided was compensable. Claimant 
coiiid not relitigate the responsibility for particular medical 
services that were the subject of the billings resolved by the 
settlement; however, because the settlement said nothing 
about the compensability of the underlying condition, resolu
tion of the question of whether the earlier medical bills were 
payable is unrelated to whether further medical services for 
the same condition precipitated by the automobile accident 
are employee's responsibility. There was no such determina
tion in the settlement agreement, and the Board acted cor
rectly by considering and deciding whether the later medical 
services, which it found were related to the automobile acci
dent, were compensable. 

Affirmed. 

1 Fenton v. SAIF, 87 Or App 78, 83, 741 P2d 517, rev den 304 Or 311 (1987), held 
that, when a worker is injured in an accident during a trip to see a physician for 
treatment of a compensable injury, the new injury also is compensable. 

2 Employer asserts that the case should be remanded to the Board for a determina
tion of whether the billings were related to the condition caused by ih» automobile 
accident. However, the Board made that finding in its original order. On reconsidera
tion, the Board adhered to and republished its order, as supplemented. There is 
nothing in the order on reconsideration that would negate the Board's earlier finding 
that the medical services were related to the automobile accident. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Phyllis I. Dupape, Claimant. 
S A F E W A Y S T O R E S , INC. , 

Petitioner, 
v. 

Phyllis I. D U P A P E , 
Respondent. 

(87-18387; CAA63496) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted October 22,1990. 

Kenneth L . Kleinsmith, Portland, argued the cause for 
petitioner. With him on the brief was Meyers & Radler, Port
land. Steven L . Piucci, Portland, argued the cause for 
respondent. With him on the brief was Pozzi, Wilson, 
Atchison, O'Leary & Conboy, Portland. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

R I G G S , J . 

Affirmed. 

128 Safeway Stores, Inc. v. Dupape 

RIGGS, J . 
Employer seeks review of a decision of the Workers' 

Compensation Board affirming the referee's decision that 
employer's denial of claimant's out-of-state medical services 
should be set aside.1 We affirm. 

Claimant suffered a compensable injury on February 
16, 1987, while employed by Safeway Stores, Inc., in Tigard, 
Oregon. Employer accepted the claim as a nondisabling 
injury, and claimant underwent treatment for back pair* with 
a physiatrist in Oregon. In late April, 1987, she resigned her 
job and moved to Kent, Washington. When she told employer 
about the move, she was not informed that prior approval 
would be required for treatment by out-of-state doctors. In 
May, 1987, she received treatment for continuing back pain 
from Dr. Richard Neiman at the Kent Medical Center in 
Washington. She did not notice any improvement from 
Neiman's prescription of medicine and sought treatment from 
Dr. Chan, a chiropractor. She continued treatment with him 
until November, 1987. ' 

Employer paid the expenses associated with Chan's 
treatment until November 19, 1987, when employer's agent 
wrote a letter denying liability for any future billings from 
Chan, because claimant had not obtained prior approval for 

1 The Board issued an order on reconsideration that republished its first order in 
its entirety and supplemented it with an award of $750 for services rendered on review 
by claimant's attorney. 
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^her treatments. The letter suggested two medical doctors and 

a chiropractor in the area whose treatment would be approved. 
On January 10,1988, claimant was examined, but not treated, 
by Dr. Singer, the chiropractor suggested in the letter. Claim
ant found Singer's office location extremely inconvenient and 
returned to Chan. Employer does not dispute that treatment 
by Chan was reasonable and necessary for claimant's compen
sable injury or that Chan's medical reports had been received 
by employer without objection. 

The Board concluded that, because employer had not 
shown that claimant's out-of-state chiropractor would be 
unlikely to cooperate with reporting requirements, the denial 
of medical expenses should be set aside. Employer argues that 
the Board erred as a matter of law, because an employer has a 

Cite as 106 Or App 126 (1991) 129 

statutory right to veto treatment by an out-of-state doctor and 
is not required to give a reason for the veto. 

We review the Board's decision to determine whether 
its action is inconsistent with an agency rule or otherwise 
violates a constitutional or statutory provision. O R S 
656.298(6); ORS 183.482(8). We give "some deference" to the 
Board's interpretation of statutes and administrative rules 
relating to its field. Mershon v. Oregonian Publishing, 96 Or 
App 223, 225-226, 772 P2d 440, rev den 308 Or 315 (1989). 

ORS 656.245(3) gives workers the right to choose an 
attending physician "within the State of Oregon." Those 
words "suggest an intention to differentiate between in-state 
and out-of-state physicians insofar as the worker's freedom of 
choice is concerned." Reynaga v. Northwest Farm Bureau, 300 
Or 255, 259, 709 P2d 1071 (1985). Although it is silent as to the 
reason for that differentiation, the statute does not deny the 
worker a choice of treatments. Reynaga v. Northwesf Farm 
Bureau, supra, 300 Or at 262. Although the state and employ
ers have an interest in assuring the full cooperation of out-of-
state doctors, that interest "would be satisfied by granting 
insurers a right to veto individual doctors who have demon
strated that they are unlikely to fully cooperate with reporting 
requirements." Reynaga v. Northwest Farm Bureau, supra, 
300 Or at 259; Day v. S & S Pizza Co., 77 Or App 711, 716, 714 
P2d 275 (1986). 

Employer relies on OAR 436-60-050(5) to support its 
veto of claimant's treatment by Chan. That rule provides: 

"When the worker chooses an attending physician outside the 
State of Oregon, the insurer may object to the worker's choice 
and select the attending physician. Payment for treatment or 
services rendered to the worker after the insurer has objected 
to the worker's choice of attending physician may be rejected 
by the insurer." 

On its face, the rule" imposes no restrictions on an insurer's 
right to object to a claimant's choice of an out-of-state physi
cian. However, 

"the insurer's power to veto [a] claimant's choice of an out-of-
state physician under ORS 656.245(3) is not unlimited. That 
power does not limit claimant's right to receive medical serv
ices under 656.245(1), wherever she is." Day v. S & S Pizza 
Co., supra, 77 Or App at 716. 
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130 Safeway Stores, Inc. v. Dupape 

The Board concluded that employers have only a lim
ited right to veto a claimant's choice of an out-of-state physi-
cjan, and that the only adequate basis for a veto is when the 
out'-oi-state doctor would be unlikely to comply with the work
ers' compensation reporting requirements. That conclusion is 
not inconsistent with the wording or purpose of O R S 
656.245(3). In the face of a statute silent on the point, the 
Board is free to interpret the statute to provide for reasonable 
administration of claims. It did so here. Neither is its conclu
sion inconsistent with OAR 436-60-050(5), which, in the light 
of Reynaga v. Northwest Farm Bureau, supra, and Day v. S & 
S Pizza Co., supra, must be interpreted as giving an employer 
only a limited right to object to a claimant's choice of physi
cian. 

We conclude that the Board is entitled to require that 
employer state a reason for its objection and to require that 
the reason be related to a concern that the out-of-state doctor 
will not comply with Oregon's reporting requirements or other 
cognizable purposes of the statute or rules. Therefore, we 
affirm the Board's decision setting aside employer's denial of 
claimant's choice of the out-of-state physician. 

Affirmed. 
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I N T H E C O U R T OF A P P E A L S OF T H E ' / 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Robert J . Saling, Claimant. 

S O U T H W E S T F O R E S T I N D U S T R I E S , 
Petitioner, 

v. 
Robert J . S A L I N G , 

Respondent. 
(WCB Nos. 86-15197, 85-13694; CA A62996) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 25, 1991. 

Adam T. Stamper, Medford, argued the cause for peti
tioner. On the brief were Kimberly D. Wallan and Cowling & 
Heysell, Medford. 

Karen M. Werner, Eugene, argued the cause and fded the 
brief for respondent. 

Before Warren, Presiding Judge, and Joseph, Chief Judge, 
and Edmonds, Judge. 

P E R C U R I A M 

Affirmed. 

170 Southwest Forest Industries v. Saling 

PER CURIAM 
In this workers' compensation case, we affirm the 

order of the Board reversing the referee's order. We write only 
because the Board's order is so unclear that we need to illumi
nate for the parties how we read it. 

Although claimant suffered a compensable injury in 
1975, by the time of the 1985 and 1986 work incidents giving 
rise to this case he was suffering only from conditions not 
related to the 1975 claim. Therefore, according to the Board, 
the referee erred in treating the case as involving whether 
there was an aggravation or a new injury; the only issue on the 
facts is whether the 1985 and the 1986 incidents caused a new 
injury. So viewed, as we believe the Board did view it, the 

revTdence is that the incidents exacerbated the preexisting, 
non-compensable conditions to the point that those condi
tions became disabling and required medical services. There
fore, claimant suffered a compensable injury. 

Affirmed. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Dena L . Barnett, Claimant. 

Dena L . B A R N E T T , 
Petitioner, 

v. 
L I B E R T Y N O R T H W E S T 

I N S U R A N C E C O R P O R A T I O N 
and California Shellfish Co., Inc., 

Respondents. / 
(WCB 88-22382; CA A64959) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted January 28, 1991. 

Benton Flaxel, North Bend, argued the cause/for peti
tioner. With him on the brief was Flaxel, Todd & Nylander, 
North Bend. 

Stafford J . Hazelett, Portland, argued the cause and filed 
the brief for respondents. 

Before Warren, Presiding Judge, and Riggs and Edmonds, 
Judges. 

P E R C U R I A M 

Reversed and remanded for reconsideration. 

176 Barnett v. Liberty Northwest Iris. Corp. 

PER CURIAM 
Claimant seeks review of the Workers' Compensa

tion Board's calculation of temporary total disability benefits 
( T T D ) . We reverse and remand. 

Claimant contends that the Board improperly failed 
to consider extended gaps in her work time during the 26 
weeks before her injury. Under former OAR 436-60-020(7)(c), 
T T D for a worker who is employed varying hours and shifts is 
calculated on her average weekly earnings for the 26 weeks 
just before the disability, unless there are "extended gaps" in 
that period when the claimant was not working. On remand, 
the Board should determine whether the breaks in claimant's 
work qualify as "extended gaps" under former OAR 436-60-
020(7) for the purposes of computing T T D . 

Reversed and remanded for reconsideration. 
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IN T H E C O U R T OF A P P E A L S OF T H E 
S T A T E OF O R E G O N 

In the Matter of the Compensation of 
Marjorie Janisch, Claimant. 

Marjorie J A N I S C H , 
Petitioner, 

v. 
L A N E CO. S-D #45 

and SAIF Corp., 
Respondents. 

(88-11489; CAA63384) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 2, 1990. 

James L . Edmunson, Eugene, argued the cause for peti
tioner. With him on the brief were Dale C. Johnson and Mal-
agon, Moore & Johnson, Eugene. 

Katherine H. Waldo, Assistant Attorney General, Salem, 
argued the cause for respondents. With her on the brief were 
Dave Frohnmayer, Attorney General, and Virginia L . Linder, 
Solicitor General, Salem. 

Before Buttler, Presiding Judge, and Rossman and De 
Muniz, Judges. 

B U T T L E R , P. J . 

Reversed and remanded for reconsideration. 

220 Janisch v. Lane Co. S-D #45 

B U T T L E R , P . J . 

Claimant seeks review of an order of the Workers' 
Compensation Board affirming the decision of the referee that 
she is not permanently and totally disabled. Because the 
Board's opinion contains an inconsistency, we reverse it and 
remand for reconsideration. 

The Board adopted the referee's finding that claim
ant is not totally disabled because of physical impairment 
alone, but because of a combination of medical and non-medi
cal factors, she is totally disabled. It found that claimant can
not sell her services in a competitive labor market, because 
"she is simply too old, too unskilled, and has too many phys
ical limitations." The Board then held that, because claimant 
had made only two job contacts, she had not satisfied the 
requirement of ORS 656.206(3) that she make a reasonable 
attempt to obtain regular, gainful employment. For that rea
son, it concluded that claimant had not established entitle
ment to permanent total disability benefits. Instead, it 
awarded her benefits for 100 percent permanent partial dis
ability. The Board made no finding concerning claimant's 
willingness to work. 

The Board's finding that claimant cannot sell her 
services in a competitive labor market appears to be inconsis
tent with its finding that she had not made a reasonable 
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attempt to seek work. She is excused from the requirement 
that she seek work if it would be futile for her to do so. Butcher 
v. SAIF, 45 Or App 313, 608 P2d 575 (1980). Even if it would 
be futile to seek work, however, claimant must show her will
ingness to work. SAIF v. Stephen, 308 Or 41,48, 774 P2d 1103 
(1990). We remand for the Board to reconcile the apparent 
inconsistency and, if necessary, to address the question of 
whether claimant has demonstrated a willingness to work. 

Reversed and remanded for reconsideration. 
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D E M U N I Z . J . 

Employer seeks review of an order of the Workers' 
Compensation Board holding that it is a subject employer, 
t hat it did not file a request for hearing regarding the compen-



sability of the claim and that, even if it did file a request, it was 
untimely. 

Claimant drove a truck owned by employer in its 
agricultural trucking business. In September, 1985, while the 
truck was in a repair shop for repair of a hydraulic lift cylin
der, claimant sustained fractured ribs when the cab fell on 
him. He filed a claim in April, 1986. 

On May 22, 1986, the Workers' Compensation 
Department issued an order declaring employer to be a non-
complying employer. O R S 656.052(2). The department 
received a letter from employer on June 9, 1986, that reads: 

"In regard to injury of [claimant]. [Claimant] was not 
employed by [employer.] We furnished [a] truck for [claimant] 
on a percentage basis. [Employer] furnished maintenance on 
[the] truck [and] took it to [the] shop to be fixed. [Claimant] 
was not working for [employer] when he got hurt. [Claimant] 
was acting on his own. [The injury occurred] on Sunday and 
he had no business even being at [the] shop where [the] truck 
was being fixed. He was supposed to take care of his own 
insurance and income tax when working." (Emphasis in origi
nal.) 

SAIF sent claimant a notice of claim acceptance dated July 2, 
1986. The Board received the June 9 letter on July 7, 1986, 
after the department had forwarded it. On July 9, 1986, S A I F 
sent employer a notice that it had accepted the claim and that 
employer had 60 days to request a hearing on compensability. 
On August 30, 1987, the Board received another letter from 
employer's attorney, dated August 27, 1987: 

"As you may recall, this matter was scheduled for a hear
ing in Pendleton on February 10, 1987. At that time it devel
oped that there may have been some procedural problems in 
how the case came before the Hearings Division. 

< < * * * * * 

"It would be requested that this matter be rescheduled for \ 
a hearing on any contested issues. As far as the employer is 
concerned, the issues would be whether the employer was 
required to provide workers' compensation coverage to the 
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claimant, and if so, whether the claimant suffered a compen
sable injury." 

A hearing was held on whether employer was a non-
complying employer and on compensability. The referee con
cluded that, at the time of the injury, claimant was a subject 
worker and employer was a subject employer. He found that 
employer's June 9 letter to the department was filed before 
acceptance of the claim. Citing Barr v. EBI Companies, 88 Or 
App 132, 744 P2d 582 (1987), he concluded that employer's 
letter was ineffective as a request for a hearing on compen
sability. Accordingly, he did not decide the issue of compen
sability. 

The Board affirmed the referee on his determination 
that claimant was a subject worker and that employer was a 
subject employer. It concluded that employer "failed to 
request a hearing regarding the notice of acceptance" and also 
stated: 
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"Even if the [June 9 letter] received by the Board on July 

7, 1986 is regarded as raising the issue of compensability of 
claimant's injury, it was filed two days before the claim had 
been accepted and was therefore * * * ineffective and void [as a 
request for a hearing on compensability]. See Barr v. EBI 
Companies[, supra]." 

The Board did not reach the issue of compensability, because 
there was "no timely request for hearing." Accordingly, it 
affirmed the referee. 

Employer argues that claimant was not a subject 
worker and that employer was not a subject employer, because 
claimant was not acting under a contract, received no 
remuneration and was not acting under the direction and 
control of employer when he attempted to repair the truck on 
the date of the injury. Employer confuses the issues of whether 
claimant was a subject worker and employer was a subject 
employer, see ORS 656.023; ORS 656.027, with the issue of 
whether claimant was acting within the course of his employ
ment when he was injured, which relates to compensability of 
the claim. See ORS 656.005(7)(a). 

There was substantial evidence to support the ref
eree's findings, which were adopted by the Board, that 
employer hired claimant to drive its truck. He "was paid 25 
Cite as 106 Or App 285 (1991) 289 

percent of the gross of the truck during the harvest season," 
and employer exercised its right to direct and control claimant 
in various aspects of his work. Therefore, claimant was a 
"worker" as defined in ORS 656.005(27), and employer was an 
"employer," as defined in ORS 656.005(13), regardless of 
whether claimant was acting in the course of his employment 
when he was injured. 

Employer contends that "the issue of the compen
sability of the claim was adequately raised by [its June 9 letter] 
as well as the further statement of issues contained in [its 
attorney's] letter of August 27, 1987." ORS 656.283(3) pro
vides the requirements for an effective request for hearing: 

"A request for hearing may be made by any writing, signed 
by or on behalf of the party and including the address of the 
party, requesting the hearing, stating that a hearing is 
desired, and mailed to the board." (Emphasis supplied.) 

The August letter from employer's attorney to the Board, 
which expressly stated that a hearing was desired on compen
sability, met the statutory requirements for a request for hear
ing. We need not address whether the June letter was also 
adequate. • 

The remaining question is whether the August letter 
was timely. It was received by the Board more than a year 
after SAIF's acceptance of the claim. S A I F concedes that "no 
statute or rule expressly limits the time within which a non-
complying employer may request a hearing under O R S 
656.283 after SAIF's acceptance of a claim." ORS 656.283(1) 
provides that, "[s]ubject to subsection (2) of this section and 
ORS 656.319, any party or the director may at any time 
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request a hearing on any question concerning a claim." 1 

(Emphasis supplied.) However, S A I F contends that, by anal
ogy to the time within which a claimant may request a hearing 
on an insurer or self-insured employer's denial of a claim for 
compensation under ORS 656.262(8), we should impose a 60-
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day time limitation, because failure to do so would "run afoul 
of important policies of the Workers' Compensation Law as 
enunciated in Bauman v. SAIF, 295 Or 788, 670 P2d 1027 
(1983)." 

In Bauman, S A I F accepted a claim and subsequently 
paid medical benefits for a three-year period. "It was only 
after claimant attempted to reopen his claim for aggravation 
that S A I F suddenly reversed its decision and denied compen
sability for the original claim." 295 Or at 793. The court 
focused its analysis on ORS 656.262, which, in subsection (6), 
"gives the insurer or self-insured employer 60 days after 
notice of the claim in which to accept or deny the claim." 295 
Or at 793. 

Employer did not accept the claim here. It was SAIF's 
statutory responsibility to accept or deny the claim, because 
employer was a noncomplying employer. ORS 656.054(1); 
Clark v. Linn, 98 Or App 393, 397, 779 P2d 203 (1989). None
theless, S A I F was not employer's agent. Bauman does not 
apply to the controversy presently existing between employer 
and SAIF . Employer's right to challenge compensability of the 
claim does not originate from ORS 656.262, but from ORS 
656.283(1). Clark v. Linn, supra. The unambiguous language 
of that section allowed employer to request a hearing on com
pensability "at any time." See Satterfield v. Satterfield, 292 Or 
780, 782, 643 P2d 336 (1982). We cannot insert a time limita
tion; only the legislature can do that. The Board erred in 
concluding that it could not consider compensability. 

Affirmed as to employer's non-complying status; oth
erwise reversed and remanded for proceedings not inconsis
tent with this opinion, f 

1 O R S 656.283(2) applies to a request for hearing by a worker "dissatisfied with an 
action of the insurer or self-insured employer regarding vocational assistance." O R S 
656.319 provides a time limitation for requests for a hearing on "objections by a 
claimant to denial of a claim for compensation under O R S 656.262," "objections to a 
determination or notice of closure under O R S 656.268" and "objection by a claimant 
to a notice of refusal to close a claim under O R S 656.268(3)." O R S 656.319(1), (4) and 
(5). 
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Cite as 106 Or App 319 (1991) 321 

R I G G S , J . 

The issue in this case is which of two employers, 
Delta/McLean Trucking (Delta) or Sessler, Inc., is responsi
ble for claimant's current back condition. Delta seeks review 
of a decision of a Workers' Compensation Board referee, who 
was acting as an arbitrator pursuant to ORS 656.307, deter
mining that it is responsible. We affirm. 

Claimant, age 54, has suffered from a noncompensa-
ble low back impairment since the 1950's. He also has con
genital and developmental back problems. Claimant's first 
workers' compensation claim for a back injury was in 1979, 
which was closed with no permanent disability award. He 
injured his back again in 1980 and received a 20 percent 
unscheduled disability award. In 1984, he strained his back 
while he was employed as a truck driver by Delta. The claim 
was accepted and was eventually closed in March, 1985, with 
no additional permanent disability awarded. Claimant con
tinued to have low back symptoms and impairment, and his 



claim against Delta was reopened in October, 1985. The claim 
was closed by a January, 1987, determination order, which 
awarded him 15 percent unscheduled permanent partial dis
ability. His varyingly severe symptoms persisted through 
1987. 

In November, 1987, claimant began working as a 
truck driver for Sessler. On February 19,1988, he fell and was 
injured. Dr. Hearns, his physician, reported that he torn-
plained of "low back pain and muscle spasms', left hip, dorsal 
and neck pain." Hearns wrote that claimant sustained an-
"acute post-traumatic musculoskeletal injury involving the 
lumbar, dorsal and cervical spine and associated soft tissue." 
In April, Delta refused to reopen the 1984 claim on the basis 
that the February, 1988, incident at Sessler had independently 
contributed to claimant's back condition. On May 10, 1988, 
Sessler accepted compensability and responsibility for the 
specific conditions of "cervicodorsal sprain/strain and muscle 
tension headaches." On May 27, 1988, Sessler denied respon
sibility for claimant's lumbar condition on the ground that the 
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1988 incident did not materially worsen the pre-existing con
dition.1 

The arbitrator set aside Delta's denial and concluded 
that an aggravation of the 1984 injury had occurred and that 
the 1988 incident did not independently contribute to claim
ant's disability. He found that claimant 

"slipped and fell, which resulted in another strain and a tem
porary increase in the same symptoms he had experienced for 
several years, but did not significantly affect his underlying 
condition. * * * The incident * * * was just another episode in 
a long pattern of variably severe symptoms. The claimant's 
testimony describes symptoms as in the same place and of the 
same quality, only more severe, as he had experienced for 
several years. * * * There is no medical opinion that reflects a 
change in the nature of the disabling condition." 

Citing Boise Cascade Corp. v. Starbuck, 296 Or 238, 675 P2d 
1044 (1984), the arbitrator concluded that Delta could not 
shift responsibility to Sessler. the second employer, because 
Delta failed to prove that claimant had sustained a new injury 
that independently contributed to his disabling condition. 
The Board adopted the arbitral or's order and affirmed. 

Delta argues that the arbitrator improperly assigned 
the burden of proof to it. It also contends that he applied the 
incorrect legal standard when he concluded that Delta, as the 

' Delta also argues that, because Sessler accepted claimant's 1988 claim. 

"which included a specification of low back condition on the claim form, and * * * 
did not attempt a 'partial denial' until 60 days after the claim was filed, they (sicJ 
are barred as a matter of law under Ihiuman v. SAIF, 295 Or 788, 670 P2d 1077 
(1982), from denying their [sic] responsibility." 

Delta is incorrect. Sessler only accepted claimant's claim for headaches and neck 
injuries; it never accepted his low back condition claim. Therefore, it is irrelevant that 
its express partial denial of that condition was not issued until more than 60 days after 
the claim was filed. 



1984 employer, had the burden of proving that the 1988 inci
dent was a new injury that independently contributed to 
claimant's low back condition. Relying on Industrial Indem
nity u. Reams, 70 Or App 583, (590 P2d 1068 (1984), and Linda 
L. Wise, 42 Van Natta 115 (1990), Delta argues that there is a 
rebuttable presumption that Sessler, as the later employer, is 
responsible, unless Sessler can prove that the 1988 incident, 
which occurred during its erhployment, did not independently 
contribute to claimant's condition. 

Cite as 106 Or App 319 (1991) 323 

We review for errors of law. ORS 656.307(2). Delta's 
reliance on the presumption in Kearns is misplaced. As the 
last employer against whom claimant had an accepted claim 
for a low back injury, Delta is presumptively responsible. In 
order to avoid responsibility for the 1988 incident, it had the 
burden of establishing that claimant's subsequent employ
ment2 independently contributed to his low back condition. 
Whether claimant suffered an aggravation or a new injury is a 
question of fact. Boise Cascade Corp. v. Starbuck, supra, 296 Or 
at 244-45. The arbitrator determined that the evidence sup
ported the finding that claimant's present low back condition 
is an aggravation of his 1984 injury. We conclude, therefore, 
that it was not an error of law for the arbitrator to conclude 
that Delta remained the responsible insurer, because it had 
failed to meet its burden of proving that the 1988 incident 
independently contributed to claimant's condition. See Ste
vens Equipment Co. v. American Fabricators, 106 Or App 354, 

P2d__(1991) . 

Affirmed. 

- In Kearns, we said: 

"Unlike the 'last injurious exposure rule,' under which the last employer 
would be liable if the work environment 'could have' caused the disability, the 'last 
injury rule' requires proof that the traumatic accident 'contributed independently' 
to claimant's disability, even though the contribution be slight. It is not sufficient 
to show that the last injury 'could have' contributed to claimant's disability." 70 
Or App at 587. 
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Fee out of, not i n a d d i t i o n to, compensation 
Aggravation acceptance s e t a s i d e ; new i n j u r y found, 104 
D e n i a l r e s c i n d e d without hearing, 601 
Lump sum 

PPD awarded by Board, 220 
PTD, 138 

Own Motion case, 399 
Pe n a l t y i s s u e f o r l a t e payment of, 149 

No fee, or fee reduced 
Board review 

Claimant's c r o s s - r e q u e s t , Referee's d e c i s i o n for claimant, 309 
Pe n a l t y i s s u e , 375,648 

C r o s s - r e q u e s t , PPD, fee reduced, 631 
D e n i a l p a r t l y affirmed, 142 
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ATTORNEY FEE S— c o n t i n u e d 
No fee, or fee re d u c e d — c o n t i n u e d 

D e n i a l r e s c i n d e d before hearing 
D e n i a l r e s c i n d e d , 601,644 
No d e n i a l , 104 
No evidence d e n i a l unreasonable, 35 
S t i p u l a t i o n t o r e s c i n d d e n i a l , 401 

E x t r a o r d i n a r y fee reduced, 577 
" F i n a l l y p r e v a i l " , none on i s s u e s , 516 
Own Motion case, 399 
Unreasonable conduct i s s u e 

"Compensation" d i s c u s s e d , 686 
G e n e r a l l y , 237,312,319,423,578,617 

R e s p o n s i b i l i t y case 
Board review 

C a r r i e r s j o i n t l y r e s p o n s i b l e for fee, 101 
Fee awarded, 25,87,261,512,589 
Fee out of compensation, 223,389 
No fee awarded, 209,718 

Hearing 
No .307 Order: r e s p o n s i b l e employer pays, 209,389,460,589 
.307 Order; a c t i v e , meaningful p a r t i c i p a t i o n , 487 

BACK-UP DENIALS (BAUMAN) See DENIAL OF CLAIMS , 

BENEFICIARIES & DEPENDENTS 
C h i l d born i n wedlock as b e n e f i c i a r y , 412 
C h i l d conceived before wedlock as b e n e f i c i a r y , 412 
Independent v s . d e r i v a t i v e r i g h t s , 412 

BOARD'S OWN MOTION See OWN MOTION RELIEF 

CLAIMS FILING 
"Claim" d e f i n e d or di s c u s s e d , 190,593 
" F i l i n g " : employer's knowledge, 593 
L a t e f i l i n g i s s u e 

Death b e n e f i t s , 412 
Employer knowledge i s s u e , 670 
Employer p r e j u d i c e shown, 670 
When to r a i s e i s s u e , 670 

CLAIMS PROCESSING 
See a l s o : DETERMINATION ORDER/NOTICE OF CLOSURE; OWN MOTION RE L I E F ; 

TEMPORARY TOTAL DISABILITY 
Acceptance 

Claim v s . i n j u r y , 702 
Payment of medical s e r v i c e s as, 380 
Scope of, 561,702 
What c o n s t i t u t e s , 130 

Duty to process 
Claim c l o s u r e 

A f t e r ATP, p r i o r award suspended, 344 
Fol l o w i n g r e s p o n s i b i l i t y l i t i g a t i o n , 140 

L i t i g a t i o n order, 375,379 
Non-disabling c l a i m 

Claim f o r d i s a b l i n g s t a t u s , 159 
IME, Notice of, to attorney, 319 
New i n j u r y v s . aggravation: one c a r r i e r , 104 
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CLAIMS PROCESSING—continued 
Noncomplying employer clai m s 

Procedure f o r c o n t e s t i n g , 18 
Right to pr o c e s s , 18 

P e n a l t i e s 
Conduct reasonable, 104 
Conduct unreasonable, 140,344,375 

COLLATERAL ESTOPPEL 

See a l s o : RES JUDICATA 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

CONSTITUTIONAL ISSUES 
COVERAGE QUESTIONS 

Nonsubject employee i s s u e 
Independent c o n t r a c t o r , 263,728 
O u t - o f - s t a t e worker i s s u e , 62 *Bold Page = Court Case* 
Right to c o n t r o l t e s t , 332,754 
Right to terminate, 332 
Subcontractor with no s e l f coverage, 219 

Nonsubject employer i s s u e 
No f i x e d p l a c e of b u s i n e s s i n Oregon, 403 

CREDIBILITY ISSUES 
F i l m impeaches claimant, 520 
Medical doctor 

Impeached, medical s t u d i e s , 507 
R e f e r e e ' s opinion 

D e f e r r e d t o , 92,361 
None given; Board decides, 512,520,527 
Not d e f e r r e d to 

Substance of testimony question, 83,489 

CRIME VICTIM ACT 

DEATH BENEFITS 
See a l s o : BENEFICIARIES & DEPENDENTS 

DENIAL OF CLAIMS 
Advance n o t i c e of d e n i a l requirement, 463 
Aggravation v s . c u r r e n t c o n d i t i o n , 648 
Back-up d e n i a l 

Noncomplying employer c o n t e s t s acceptance, 754 
Not p e r m i s s i b l e , 561 
Vs. c u r r e n t c o n d i t i o n , 66,702,711 

De f a c t o , 50,412,552,578 
Moot ( a l l b i l l s paid) v s . s e t t i n g a s i d e , 501 
Noncomplying employer's, 18 
P a r t i a l d e n i a l 

Vs. p r e - c l o s u r e , 352 
P e n a l t y i s s u e 

Aggravation d e n i a l , 169 
F a i l u r e to accept or deny, 323,578 
L a t e d e n i a l i s s u e , 169,237,455,593 
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DENIAL OF CLAIMS—continued 
Pe n a l t y i s s u e — c o n t i n u e d 

Reasonableness question 
Conduct reasonable, 115,136,169,275,463,477,631 
Conduct unreasonable, 68,83,312,489,585,593 
Continuing d e n i a l a f t e r b a s i s destroyed, 68 
Information a t time of d e n i a l , 83,115,136,275,477,489,585,593 

P r e c a u t i o n a r y , 190 
P r e c l o s u r e 

I n v a l i d , s e t a s i d e , 436,561 
Vs. unreasonable & unnecessary, 741 

Premature i s s u e 
G e n e r a l l y , 593 
S u r v i v o r b e n e f i t s , 412 

P r o s p e c t i v e 
P o s t - d e n i a l , pre-hearing s e r v i c e s , 406 
Required by r u l e , 463 
Set a s i d e , 312,527 
Unpaid b i l l i n g s requirement, 741 
Vs. compensability, 115 • 
Vs. c u r r e n t treatment, 741 
Vs. e x c e s s i v e treatment, 741 

DEPENDENTS See BENEFICIARIES & DEPENDENTS 

DETERMINATION ORDER/NOTICE OF CLOSURE 
Award, r e d u c t i o n of, by subsequent Order 

I m p e r m i s s i b l e , 344 
Aggravation r i g h t s , i n c o r r e c t statement of, 432 
F a c t o r s c o nsidered 

Date of c l o s u r e v s . subsequent changes, 50,319,323 
I s s u e waived a t hearing, 679 
M u l t i p l e medical exams and doctors, 527 
No f u r t h e r improvement expected, 50,527 
Noncredible claimant, 527 
Nonorganic symptoms, 552 
P o s t - c l o s u r e d e t e r i o r a t i o n , 467 
P o s t - c l o s u r e evidence, 323,467 
Preponderance of medical opinion, 94 
P s y c h o l o g i c a l c o n d i t i o n , 323 
R e f u s a l of surgery, 319 

Pen a l t y i s s u e 
No award f o r permanent d i s a b i l i t y 

Conduct unreasonable, 302 
Premature c l a i m c l o s u r e i s s u e 

Burden of proof, 319,527,552 
C l o s u r e affirmed, 50,94,319,467,527,679 
C l o s u r e s e t a s i d e , 323 

DISCOVERY 
P e n a l t y i s s u e 

P e n a l t y not awarded, 104 
Videotape as "document", 104 

DISPUTED CLAIM SETTLEMENT See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE See EVIDENCE 

EMPLOYERS' L I A B I L I T Y ACT 
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EMPLOYMENT RELATIONSHIP See COVERAGE QUESTIONS 

ESTOPPEL 

E q u i t a b l e e s t o p p e l t o be c o n s i d e r e d on remand, 292 

EVIDENCE 
A d m i n i s t r a t i v e e x p e r t i s e r e m e d i c a l f a c t , 402 
Ad m i s s i o n o f e v i d e n c e o r e x h i b i t s i s s u e 

A f f i d a v i t ( c l a i m a n t ' s ) , 291 
C a r r i e r ' s f a i l u r e t o submit e x h i b i t s , 423,585 
Hearsay s t a t e m e n t s , w i t n e s s e s u n a v a i l a b l e , 151,316 
Impeachment, r e f u s e d by r e f e r e e , 52 7 
I n f o r m a t i o n r e l a t i n g t o s e t t l e m e n t n e g o t i a t i o n s , 415 
O f f e r o f p r o o f , 527 
P o s t - h e a r i n g s u b m i s s i o n , 184,308,315 
R e f e r e e ' s i n a d v e r t e n t o m i s s i o n , 570 
T i m e l y d i s c l o s u r e , l a t e s ubmission: Referee's d i s c r e t i o n , 43,585 
U n t i m e l y d i s c l o s u r e : p r e j u d i c e r e q u i r e m e n t , 541 

Agency i n t e r p r e t a t i o n o f A d m i n i s t r a t i v e Rule, 86,153,418 
M a i l i n g p r e s u m p t i o n , 455 
O f f i c i a l n o t i c e 

M e d i c a l t e x t , 75 
P e n a l t y i s s u e , 423 

EXCLUSIVE REMEDY 

Work a c t i v i t y v s . t o r t , 698 

FEDERAL EMPLOYEES L I A B I L I T Y ACT 

FIREFIGHTERS 

HEARINGS PROCEDURE See REQUEST FOR HEARING (PRACTICE & PROCEDURE) 

HEART CONDITIONS See ACCIDENTAL INJURY; MEDICAL CAUSATION; OCCUPATIONAL 
DISEASE CLAIMS (PROCESSING); OCCUPATIONAL DISEASE, CONDITION, OR INJURY 

INDEMNITY ACTION 

INMATE INJURY FUND 
C l a i m n o t compensable 

I n j u r y d u r i n g t e m p o r a r y l e a v e , 600 
No compensation f o r work proven, 573 

INSURANCE See COVERAGE QUESTIONS; EXCLUSIVE REMEDY 

INTERIM COMPENSATION See TEMPORARY TOTAL DISABILITY 

JONES ACT 

JURISDICTION *Bold Page = Court Case* 
Board 

A t t o r n e y f e e , v o c a t i o n a l s e r v i c e s i s s u e , 705 
T h i r d p a r t y e l e c t i o n , 615 

Board (Own M o t i o n ) v s . Hearings D i v i s i o n 
A g g r a v a t i o n r i g h t s , e x p i r a t i o n i s s u e , 69 

Board v s . C o u r t o f Appeals 
Noncomplying employer case, 110,360 
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J U R I S D I C T I O N — c o n t i n u e d 
Board v s . Department o f In s u r a n c e & Finance 

F i r s t d e t e r m i n a t i o n , PPD: new c o n d i t i o n on accepted c l a i m , 570 
I n a p p r o p r i a t e m e d i c a l t r e a t m e n t , 686 
Reimbursement between c a r r i e r s , 103,512 

Board v s . H e a r i n g s D i v i s i o n 
A t t o r n e y f e e , 50 

He a r i n g s D i v i s i o n 
A g g r a v a t i o n r i g h t s e x p i r e d , 432 
PPD i s s u e : lump sum a p p l i c a t i o n , payment, 629 
U n t i m e l y appealed D e t e r m i n a t i o n Order, 278 

Statement o f appeal r i g h t s 
I n c o r r e c t , 110,133,360 
Lack o f , 598 

LABOR LAW ISSUES 

LUMP SUM See PAYMENT 

MEDICAL CAUSATION 
See a l s o : ACCIDENTAL INJURY; OCCUPATIONAL DISEASE CLAIMS; EVIDENCE; 

PSYCHOLOGICAL CONDITION CLAIMS 
Burden o f p r o o f 

Pre-1990, 26 
Cl a i m compensable 

Back i n j u r y , unemployment/alcoholism, 439 
C o n t i n u i n g symptoms s i n c e i n j u r y , 115,638 
Foot c o n d i t i o n caused by t o e i n j u r y , 348 
M e d i c a l e v i d e n c e preponderance, 638 
P r e - e x i s t i n g c o n d i t i o n made symptomatic, 190 

Cl a i m n o t compensable 
I n s i g n i f i c a n t c o n t r i b u t i o n 

A c c e p t e d c l a i m t o c u r r e n t c o n d i t i o n , 26 
I n c i d e n t t o need f o r t r e a t m e n t , 34 

I n s u f f i c i e n t m e d i c a l e v i d e n c e , 34,66,237 
Long p e r i o d w i t h o u t symptoms o r t r e a t m e n t , 130 
No d i a g n o s i s , 237 
N o n c r e d i b l e c l a i m a n t , 52 7 
Ol d i n j u r y , c u r r e n t c o n d i t i o n i s s u e , 66 
Payment o f b i l l s i s n o t acceptance, 130 
P r e - e x i s t i n g c o n d i t i o n , u n r e l a t e d , 352,593 
Q u e s t i o n a b l e d i a g n o s i s , 527 
Shou l d e r s u r g e r y / r u p t u r e d d i s c , 507 

D i r e c t & n a t u r a l conseguences 
D i s c u s s e d , d i s s e n t , 439 
Drug dependency, 78 
Su r g e r y f o r non-compensable c o n d i t i o n r e q u i r e d , 144 

MEDICAL OPINION 
A n a l y s i s v s . c o n c l u s o r y o p i n i o n 

C o n c l u s o r y o p i n i o n , 66,130,144 
I n a d e q u a t e a n a l y s i s , 237,358,423 
P e r s u a s i v e a n a l y s i s , 50,203 

Based on 
Complete i n f o r m a t i o n , 203,380,507 
Exam, t r e a t m e n t l o n g a f t e r c r i t i c a l e v e n t , 87 
Exams o r t r e a t m e n t b e f o r e , a f t e r key e v e n t , 26 
E x p e r t i s e : q u e s t i o n a b l e : masters l e v e l c o u n s e l o r , 617 
Form l e t t e r , 516 
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MEDICAL OPINION—continued 
Based o n — c o n t i n u e d 

Impeached o p i n i o n , ' 507 
I n a c c u r a t e h i s t o r y , 380,527 
I n c o m p l e t e i n f o r m a t i o n , 362,460 
I n c o n s i s t e n t conclusions"; 127,689 
Long t i m e s i n c e l a s t t r e a t m e n t , 123 
Longterm t r e a t m e n t , 113,423,549,552 
N o n c r e d i b l e c l a i m a n t , 18,527 
P o s s i b i l i t y v s . p r o b a b i l i t y , 72,275,672 
Records r e v i e w , 507 
V o c a t i o n a l i s s u e , 181 
Wrong l e g a l t e s t , 144 

N e c e s s i t y o f 
A c c i d e n t a l i n j u r y , 34,141 
C o m p e n s a b i l i t y / r e s p o n s i b i l i t y i s s u e , 16,87 
I n j u r y c l a i m / c o n s e q u e n t i a l c o n d i t i o n , 507,527 
I n j u r y c l a i m / p y s c h o l o g i c a l c o n d i t i o n , 380 
O c c u p a t i o n a l d i s e a s e c l a i m , 561,584 
Permanent d i s a b i l i t y , 127 
P s y c h o l o g i c a l c o n d i t i o n c l a i m (O.D.), 628 

T r e a t i n g p h y s i c i a n 
F i r s t t r e a t m e n t l o n g a f t e r key ev e n t , 130 
I n c o n s i s t e n t o r c o n t r a d i c t o r y o p i n i o n s , 22,127,223,240,283,589 
O p i n i o n d e f e r r e d t o , 9,50,123,144,226,512,538,549 
O p i n i o n n o t d e f e r r e d t o , 66,127,130,240,362,552,589 

MEDICAL SERVICES 
A c u p u n c t u r e , 663 
C h i r o p r a c t i c 

Burden o f p r o o f , 406,631 
Frequency i s s u e , 516,631,663 
Not r e a s o n a b l e , necessary, 354,406 

D i a g n o s t i c t e s t i n g 
Reasonable & necessary, 380 

Drug dependency t r e a t m e n t , 78 
Home c a r e , 292 
Home m o d i f i c a t i o n s , . 4 *Bold Page = Court Case* 
I n a p p r o p r i a t e t r e a t m e n t i s s u e 

N a t u r o p a t h ' s i n j e c t i o n s , 686 
Lay v s . m e d i c a l e v i d e n c e , 663 
O u t - o f - s t a t e p h y s i c i a n , c h o i c e o f , 612,748 
P a i n C e n t e r , 552 
P e n a l t y i s s u e 

Conduct r e a s o n a b l e , 612,631,686 
P h y s i c a l t h e r a p y , 663 
P s y c h i a t r i c e v a l u a t i o n : purpose f o r u n c l e a r , 444 
Reimbursement o f c l a i m a n t f o l l o w i n g c l a i m acceptance, 471 
Spa membership, 189 
Su r g e r y 

Reasonable & necessary i s s u e , 20,142 
Swim t h e r a p y , 123 
Three d o c t o r l i m i t a t i o n , 421,527 
T r a v e l expenses 

L i m i t a t i o n on d i s t a n c e t o t r e a t i n g d o c t o r , 463 
Payment f o r , 686 

Treatment p l a n r e q u i r e m e n t , 663 
V i t a m i n s , 686 
W e i g h t ' l o s s program, 76 
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MEDICALLY STATIONARY 

NONCOMPLYING EMPLOYER See COVERAGE QUESTIONS; DENIAL OF CLAIMS 

NONSUBJECT/SUBJECT WORKERS See COVERAGE QUESTIONS 

OCCUPATIONAL DISEASE CLAIMS (FILING) 
F i l i n g 

What c o n s t i t u t e s , 455 
T i m e l i n e s s i s s u e 

Date o f d i s a b i l i t y , 507 
G e n e r a l l y , 144,273,368 
P r e j u d i c e r e q u i r e m e n t , 368 

OCCUPATIONAL DISEASE CLAIMS (PROCESSING) 
See a l s o : FIREFIGHTER; PSYCHOLOGICAL CONDITIONS; SUCCESSIVE EMPLOYMENT 

EXPOSURES 
A p p l i c a b l e s t a t u t e 

Pre-1988: 507,515,561 
1988: 144,203,368,549,672 
1990: 

C l a i m compensable 
Compensable i n j u r y p l u s work exposure, 507 
Maj o r cause, worsened c o n d i t i o n , 515 
S p e c i f i c c a u s a l agent n o t i d e n t i f i e d , 549 
S t r e s s caused p h y s i c a l c o n d i t i o n , 368 
Waxing & waning w i t h exposure, 549 
Work m a t e r i a l cause, i n c r e a s e d symptoms, 144 

Cl a i m n o t compensable 
A l l p o s s i b l e non-work causes n o t e l i m i n a t e d , 272 
C a u s a t i o n u n e x p l a i n e d , 272 
Cause " i n h e r e n t " i n c l a i m a n t , 561 
He a r t c o n d i t i o n , 346 
M e d i c a l e v i d e n c e 

M a j o r cause t e s t n o t met, 561 
None s u p p o r t i n g c l a i m , 584 
Not s u f f i c i e n t t o meet burden o f p r o o f , 203,573 

P r e - e x i s t i n g c o n d i t i o n n o t worsened by work exposure, 203 
S t r e s s - c a u s e d p h y s i c a l c o n d i t i o n , 346,672 

Date o f " i n j u r y " , 203 
Vs. i n j u r y c l a i m , 272,507 

OCCUPATIONAL DISEASE, CONDITION, OR INJURY 
See a l s o : PSYCHOLOGICAL CONDITION CLAIMS 
A l c o h o l i s m , 439 
A v a s c u l a r n e c r o s i s , 702 
B e r t o l o t t i ' s syndrome, 638 
C a r p a l t u n n e l syndrome, 223,237,732 
D e r m a t i t i s , 178 
D i a b e t e s , 352 
End s t a g e r e n a l d i s e a s e (ESRD), 272 
H e a r i n g l o s s , 203,527,573 
H y p e r s e n s i t i v i t y p n e u m o n i t i s , 16 
M y o c a r d i a l i n f a r c t i o n , 346 
Os c a l c i s s p u r , 561 
P e r i l y m p h f i s t u l a , 527 
P e r i p h e r a l n e u r o p a t h y , 352 
P l a n t a r f a s c i t i s , 561 
T i n n i t u s , 203 
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OCCUPATIONAL DISEASE, CONDITION, OR INJURY—continued 
TMJ, 527 
U l c e r a t i v e c o l i t i s , 672 

OFFSETS/OVERPAYMENTS 
A l l o w e d 

PPD v s . PPD, 354 
PPD v s . PTD, 415,423 
TTD v s . PPD, 90,394,415,724 *Bold Page = Court Case* 

Burden o f p r o o f , 394 
Not a l l o w e d 

S u b s t a n t i v e v s . p r o c e d u r a l TTD, 614 

OWN MOTION RE L I E F 
R e l i e f a l l o w e d 

C a r r i e r r e q u e s t 
Pre-1966 i n j u r y , 566,599 
Reimbursement, Reopened Claim Reserve, 599 

TTD a l l o w e d o r c o n t i n u e d 
F u t i l e t o seek work, 53 
R e t i r e m e n t a f t e r r e o p e n i n g , 611 
Seeking work p r i o r t o s u r g e r y , 430 

R e l i e f d e n i e d 
C a r r i e r r e q u e s t 

Reimbursement between c a r r i e r s , 103 
Reimbursement, Reopened Claim Reserve, 38,568,609 
S e r v i c e s p r e v i o u s l y a u t h o r i z e d , 609 
TTD c e s s a t i o n n o t a l l o w e d , 611 

PPD r e q u e s t , 695 

PAYMENT 
Award, permanent: suspension w h i l e i n ATP, 344 
PPD, s c h e d u l e d : r a t e p er degree, 267,448 

PENALTIES 
"Amounts t h e n due" r e q u i r e m e n t , 83,237,312,319,380,578,686 
"Compensation" t h e n due d i s c u s s e d , 278,379 
Double p e n a l t y , 617 
F r i v o l o u s o r v e x a t i o u s r e q u e s t f o r h e a r i n g , 649 

PPD (GENERAL) 
A p p l i c a b l e s t a n d a r d s 

Governed by l a t e s t m e d i c a l l y s t a t i o n a r y d a t e , 452 
M u l t i p l e c l o s u r e s , 452 
1988 c l o s u r e , e v a l u a t e d p o s t - J u l y 1990, 409 
Two c l o s u r e s appealed, 90,135 

Lump sum: a p p l i c a t i o n f o r , as w a i v e r , 629 
When t o r a t e 

D e t e r m i n a t i o n Order/Own M o t i o n r e o p e n i n g , 216 
I m m e d i a t e l y p r i o r t o a l l e g e d a g g r a v a t i o n , ' 679 
I m m e d i a t e l y p r i o r t o noncompensable i n j u r y , 737 
New i n j u r y / D e t e r m i n a t i o n Order on p r i o r c l a i m , 512 

Worsening s i n c e l a s t arrangement o f compensation r e q u i r e m e n t , 135 

PPD (SCHEDULED) 
A f f e c t e d body p a r t 

Arm, 199,457,602 
Eyes, 153 
F i n g e r ( s ) , 667 
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PPD (SCHEDULED)—continued 
A f f e c t e d body p a r t — c o n t i n u e d 

F o o t , 348,544,552 
Forearm, 135 
Hand, 256,667 
H e a r i n g l o s s , 738 
H i p , 679 
Knee, 26,76,646 
Leg ( h i p ) , 306 
Leg, 544 
T o e ( s ) , 348 

C l e a r & c o n v i n c i n g e v i d e n c e 
Award made, 256 
Award n o t made, 76,199,457,646,679 
D i s c u s s e d , 199,646 

Computing award 
F i n g e r s v s . hand, 667 

F a c t o r s c o n s i d e r e d 
Bone s p u r , 552 
C h r o n i c c o n d i t i o n 

Award made, 306,623,646 
Award n o t made, 199 

"Due t o i n j u r y " r e q u i r e m e n t , 26 
G r i p s t r e n g t h , 135,199,457,623 
I n j u r y t o unscheduled body p a r t , 199 
Loss o f o p p o s i t i o n , 667 
Loss o f s e n s a t i o n , 135,679 
"Loss o f use o r f u n c t i o n " r e q u i r e m e n t , 217 
M e d i c a l v s . l a y t e s t i m o n y , 153,602 
P a i n , 457,544,623,667,679 
P r e - e x i s t i n g d i s a b i l i t y , u n r e l a t e d , 26 
P r e - e x i s t i n g , measured impairment, 738 
R e t u r n t o r e g u l a r work, 646 
Su r g e r y 

C a r p a l t u n n e l r e l e a s e , 623 
F i n g e r a m p u t a t i o n , 667 
O p e r a t i v e v s . d o c t o r ' s r e p o r t , 646 
Meniscectomy, 646 

T o e s / f o o t c o n v e r s i o n , 348 
Weakness, 306,679 

Rate p e r degree: d a t e $305 e f f e c t i v e , 267,448 
Standards ( J u l y , 1988) a p p l i e d , 457,679 
Standards (January 1989) a p p l i e d , 135,153,199,348,544,602,623,646 

PPD (UNSCHEDULED) 
See a l s o : PPD (GENERAL) 
Back & neck 

No award, 127,155,602,605 
1-15%, 302,449,674 
16-30%, 30,56,72,119,184,205,250,335,342,355,393,410,418,446,578 
31-50%, 79,94,173,195,208,452,474,544,631,654 
51-100%, 438,481,520,552,738 

Body p a r t o r system a f f e c t e d 
P s y c h o l o g i c a l c o n d i t i o n , 125,161,283,348,394,527,602 
S h o u l d e r , 181,197,199,217,394,434,654 
T i n n i t u s , 602 
V e s t i b u l a r problems, 602 
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PPD (UNSCHEDULED)—continued 
C l e a r & c o n v i n c i n g e v i d e n c e i s s u e 

Award i n c r e a s e d , 199,452,520,552 
Award n o t i n c r e a s e d , 30,125,153,161,181,195,205,302,358,393,394,434,481 
D i s c u s s e d o r d e f i n e d , 30,195,199,393,605 
No award, no i n c r e a s e , 283,605 

F a c t o r s c o n s i d e r e d 
A d a p t a b i l i t y 

F u n c t i o n a l o v e r l a y , 552 
I n a b i l i t y t o p e r f o r m work t r a i n e d f o r , 438 
I n c o n s i s t e n t m e d i c a l o p i n i o n , 449,631 
L a t e s t r e p o r t , 544,631 
Lay v s . m e d i c a l e v i d e n c e , 394,474 
No r e l i a b l e e v i d e n c e r e l i f t i n g , 520 
Not w o r k i n g f o r reason o t h e r t h a n i n j u r y , 527 
P a i n , 474 
P h y s i c a l c a p a c i t y w i t h l i m i t a t i o n s : c a l c u l a t i o n , 94,173,184,418,474 
P s y c h o l o g i c a l f a c t o r s a f f e c t i n g , 125 
R e f u s a l o f m o d i f i e d work, 155,184 
R e f u s a l o f p h y s i c a l c a p a c i t y e v a l u a t i o n , 410 
R e t u r n t o m o d i f i e d work, 197,199,250,337 
R e t u r n t o r e g u l a r work, 302,674 
R e t u r n e d t o , l e f t , m o d i f i e d work, 79,181,342 
Seasonal work, r e t u r n t o , 342 
S t r e n g t h r e q u i r e m e n t s , j o b a t i n j u r y , 205 
"Usual & customary work" d i s c u s s e d , 337 
Vs. c l e a r & c o n v i n c i n g e v i d e n c e , 125 
Work a t i n j u r y , 72 
"Work o f f e r " d i s c u s s e d , 410,481,520 

P r i o r award 
D i f f e r e n t c l a i m , award n o t reduced, 355,452 
D i f f e r e n t claim,, award-reduced i n c u r r e n t c l a i m , 30,208 
Same c l a i m , 50,452 

S k i l l s 
C a p a b i l i t y o f p e r f o r m i n g a t t i m e o f d e t e r m i n a t i o n , 72,197 
SVP d i s c u s s e d , 394,449,544,631 

T r a i n i n g 
Award made, 552 
Award n o t made, 30,173,184,205,410,418,474,520,527,578,631 
D i s c u s s i o n , 30,173,205,418 

Wage d i f f e r e n t i a l , 446 
Imp a i r m e n t 

A d j u s t m e n t d i s o r d e r , 348 
As p r e r e q u i s i t e t o d i s a b i l i t y award, 283 
B r a c h i a l p l e x u s , 217 
C h r o n i c c o n d i t i o n ( l o s s o f r e p e t i t i v e use) 

As i m p a i r m e n t , 418 
Award made, 72,94,153,173,181,184,250,394,418,527,674 
Award n o t made, 155,520,605,674 
Lay v s . m e d i c a l e v i d e n c e , 605 
M u l t i p l e body p a r t s , 153,181,654 

C l a i m a n t ' s t e s t i m o n y 
C r e d i b l e , 50,125 
Exag g e r a t e s symptoms, 79,552 
Not c r e d i b l e , 56,155,520 
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PPD (UNSCHEDULED)—continued 
I m p a i r m e n t — c o n t i n u e d 

C o m p u t a t i o n : combining vs. adding 
D i s c b u l g e o r derangement, 631 
G e n e r a l l y , 394 • 
Ranges o f m o t i o n , 481 
Sh o u l d e r , 434 

D i s c b u l g e o r derangement 
Award made, 173,578,631 
Award n o t made, 72,250,605,654,674 
Burden o f p r o o f , 72,250,605,654 

D i s c u s s e d o r d e f i n e d , g e n e r a l l y , 418 
"Due t o i n j u r y " r e q u i r e m e n t , 30,127 
Dysthymic d i s o r d e r , 161 
F u n c t i o n a l o v e r l a y , 605 
M e d i c a l o p i n i o n , v o c a t i o n a l i s s u e , 181 
P a i n 

Award made, 30 
Permanency r e q u i r e m e n t , 348 
P e r s o n a l i t y d i s o r d e r , 161,527 
P r e - e x i s t i n g c o n d i t i o n 

Worsens p o s t - i n j u r y , 737 
P s y c h o n e u r o s i s , 125,394,527 
Range o f m o t i o n 

I n c o n s i s t e n c i e s i n r e p o r t , 72 
T i m i n g o f r e p o r t r e l i e d upon, 605,631 
T r e a t i n g p h y s i c i a n v s . IME, 72,394,631 
U n r e l i a b l e , 520,605 

Sensory l o s s , 654 
S t i p u l a t i o n t o p a r t i c u l a r v a l u e s , 674 
S t r e n g t h , l o s s o f , 181,217,358,654 
S u r g e r y , 181,358,474,520,544,578,631 

L a s t arrangement o f compensation 
Permanent w o r s e n i n g s i n c e r e q u i r e m e n t , 50,434 

P r e - s t a n d a r d s " g u i d e l i n e s " a p p l i e d 
C l o s u r e d a t e v s . m e d i c a l l y s t a t i o n a r y d a t e , 446 
G e n e r a l l y , 119 

Standards ( J u l y , 1988) a p p l i e d , 30,195 
Standards ( J a n u a r y , 1989) a p p l i e d , 56,72,79,90,94,125,153,161,173,181,184, 

199,205,250,283,342,394,418,434,474,481,520,544,578,602,605,631,674 

PERMANENT TOTAL DISABILITY 
Award 

A f f i r m e d , 9,149,270,309,538,570 
Made, 14,295,415,423 
Refused, 306,434,481,520,527,729 
Reversed, 119,552 

Burden o f p r o o f 
G e n e r a l l y , 119,527 
Odd l o t , 14,119,295,415,423,552 

E f f e c t i v e d a t e , 295,415,423 
F a c t o r s c o n s i d e r e d 

Age 
30-40 y e a r s 
41-50 y e a r s , 14,119,538,552 
51-60 y e a r s , 423,481 
61+ y e a r s , 295,415 



Van N a t t a ' s SUBJECT INDEX 777 

PERMANENT TOTAL D I S A B I L I T Y— c o n t i n u e d 
F a c t o r s c o n s i d e r e d — c o n t i n u e d 

E d u c a t i o n 
No f o r m a l , o r i l l i t e r a t e , 423 
1-6 y e a r s , 552 
7-11 y e a r s , 415 
12 t h grade/GED, 14,119,295 
H i g h e r e d u c a t i o n o r t r a i n i n g 

M e d i c a l i s s u e s / o p i n i o n s / l i m i t a t i o n s 
N o n c r e d i b l e c l a i m a n t , 520,527 
P r e c l u d e w o r k i n g , 538 
P r e - e x i s t i n g c o n d i t i o n 

B o r d e r l i n e m e n t a l r e t a r d a t i o n , 423 
D i s a b l i n g , 415,538 
U n a f f e c t e d by i n j u r y , 527 
Worsened by i n j u r y , 149,570 
Worsens p o s t - i n j u r y , 729 *Bold Page = Court Case* 

P s y c h o l o g i c a l problems 
R e l a t e d , 423,570 
U n r e l a t e d , 552 

Sed e n t a r y work l i m i t a t i o n , 119 
Severe d i s a b i l i t y , 9,14,415 

M o t i v a t i o n 
E f f o r t s n o t r e a s o n a b l e , 306,434,481,520,527,552 
E f f o r t s r e a s o n a b l e , 9,149,270 
F u t i l e t o seek work, 295,309,415,423,570 
" G a i n f u l & s u i t a b l e " employment i s s u e , 119 
L i m i t e d o p p o r t u n i t i e s g e o g r a p h i c a l l y , 14,119 
R e t i r e m e n t , 481 
R e t u r n t o work a t t e m p t s , 481,527 
V o c a t i o n a l s e r v i c e s 

C e s s a t i o n : p r e - e x i s t i n g c o n d i t i o n worsened, 729 
C o o p e r a t i v e w i t h , 9,538 
T e r m i n a t i o n : moved o u t o f s t a t e , 9 

V o c a t i o n a l i s s u e s , e v i d e n c e 
E x p e r t assesses p h y s i c a l impairment, 520 
"Normal" l a b o r market d i s c u s s e d , 434 
O p i n i o n u n p e r s u a s i v e , 552 
P a r t - t i m e work, 119,309,415,481,552 
S p e c i a l l y c r e a t e d j o b , 270,415 
S p e c u l a t i v e , f u t u r e changes, 14 
T r a n s f e r a b l e s k i l l s 

Good, 119 
None, 14,415,423,481 

PREMATURE CLAIM CLOSURE See CLAIMS PROCESSING; DETERMINATION ORDER/ 
NOTICE OF CLOSURE 

PSYCHOLOGICAL CONDITION CLAIMS 
I n j u r y v s . o c c u p a t i o n a l d i s e a s e , 40 
O c c u p a t i o n a l d i s e a s e c l a i m 

A p p l i c a b l e s t a t u t e 
1988 amendments, 11,40,226,368,608 

Burden o f p r o o f , 59,628 
C l a i m compensable 

Employment c o n d i t i o n s n o t g e n e r a l l y i n h e r e n t , 226,368 
P r e - e x i s t i n g c o n d i t i o n worsened, 368 
Real and o b j e c t i v e e v e n t s , 226,368,543 
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PSYCHOLOGICAL CONDITION CL A I M S — c o n t i n u e d 
O c c u p a t i o n a l d i s e a s e c l a i m — c o n t i n u e d 

C l a i m n o t compensable 
C l a i m a n t n o t c r e d i b l e , 362 
I n s u f f i c i e n t m e d i c a l e v i d e n c e , 59,362,628 
Reasonable d i s c i p l i n a r y o r c o r r e c t i v e a c t i o n , 11,40,628 
T e r m i n a t i o n , 526 

R e l a t i o n s h i p : c u r r e n t c o n d i t i o n t o accepted c o n d i t i o n 
Burden o f p r o o f , 50 

R e l a t i o n s h i p t o p h y s i c a l i n j u r y c l a i m 
Burden o f p r o o f , 50,380 
C l a i m compensable 

A d j u s t m e n t t o i n j u r y , p a i n , 50,527,617 
Preponderance o f m e d i c a l e v i d e n c e , 423 

Cl a i m n o t compensable 
P r e - e x i s t i n g c o n d i t i o n n o t worsened, 380 

REMAND 
By Board 

D i s m i s s a l s e t a s i d e 
No p a r t y r e q u e s t e d d i s m i s s a l , 292 

For f u r t h e r p r o c e e d i n g s 
To d e t e r m i n e 

A t t o r n e y f e e , .307 case, 487 
I f S t i p u l a t i o n u n d e r s t o o d , f u l l y e n t e r e d i n t o , 104 
Whether c a r r i e r conduct estopped, 292 
Whether c l a i m became d i s a b l i n g w i t h i n year o f acce p t a n c e , 159 
Whether d i s m i s s a l j u s t i f i e d , 108,192,291 
Whether document s h o u l d be a d m i t t e d , 541 
Whether f e d e r a l c l a i m f i l e d , compensable, 132 
Whether LWHA c l a i m f i l e d , 254 

To h o l d f u l l h e a r i n g on a l l i s s u e s , 244 
To make r e c o r d s i m i l a r t o p r i o r h e a r i n g , 8 

M o t i o n f o r , a l l o w e d 
To d e v e l o p e v i d e n c e : Referee i g n o r e d i s s u e , 292 

M o t i o n f o r , d e n i e d 
Case n o t i n s u f f i c i e n t l y developed, 153,155,257,300,418,527 
C l a i m a n t ' s a t t o r n e y waives c l a i m a n t ' s appearance, 313 
Evidence a v a i l a b l e w i t h due d i l i g e n c e , 58,75,309,316,558 

To m a i l Order t o a l l p a r t i e s , 37 
By C o u r t o f Appeals 

To d e t e r m i n e 
A t t o r n e y s f e e s , 713 
C o m p e n s a b i l i t y , noncomplying employer c l a i m , 754 
E n t i t l e m e n t t o PTD award, 753 
R e s p o n s i b i l i t y , 722 
TTD r a t e , 752 
Whether o f f s e t a p p r o p r i a t e , 724 
Whether t r e a t m e n t r e a s o n a b l e , necessary, 741 

REQUEST FOR HEARING (FILING) 
L a t e f i l i n g i s s u e 

D e n i a l 
Date c l a i m a n t r e c e i v e d n o t i c e i s s u e , 308 
Date o f m a i l i n g i s s u e , 575,657 
M a i l i n g v s . r e c e i p t i s s u e , 308,403 
More t h a n 180 days i s s u e , 94,240,308 
Premature: no r e q u e s t f o r s u r v i v o r ' s b e n e f i t s made, 412 

" F i l i n g " d a t e d i s c u s s e d , 657 
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REQUEST FOR HEARING ( F I L I N G ) — c o n t i n u e d 
L a t e f i l i n g i s s u e — c o n t i n u e d 

Good cause i s s u e 
C a r r i e r ' s t a r d y f o r w a r d i n g t o Board, 575 
Lack o f d i l i g e n c e , 676 
N o t i c e t o a t t o r n e y i s s u e , 403,732 
R e l i a n c e on c a r r i e r ' s employee's s t a t e m e n t , 246 

Noncomplying employer's: c l a i m c o m p e n s a b i l i t y c o n t e s t e d , 754 
Request f o r h e a r i n g doesn't i n c l u d e d e n i a l , 94 

M u l t i p l e d e n i a l s : s e p a r a t e Requests f o r H e a r i n g r e q u i r e d , 677 
S t a n d i n g : c a r r i e r n o t " p a r t y " r e ano t h e r c a r r i e r ' s d e n i a l , 266 
What c o n s t i t u t e s , 220,657,677,720,754 

•Bold Page = Court Case* 

REQUEST FOR HEARING (PRACTICE & PROCEDURE) 
A u t h o r i t y , R e f e r e e ' s , scope o f 

C o m p e n s a b i l i t y o f c l a i m i s s u e / t r e a t m e n t d e c i s i o n , 336 
C l o s i n g argument 

W r i t t e n , u n s o l i c i t e d : how t o handle, 257 
D i s m i s s a l , Order o f 

Not r e q u e s t e d , s e t a s i d e by Board, 22,380,406,487,492,549 
P r e j u d i c e : w i t h v s . w i t h o u t , 197 
Set a s i d e ; postponement g r a n t e d , 645 

F i n a l Order 
What c o n s t i t u t e s , 37 

I s s u e 
Beyond scope o f Referee's a u t h o r i t y , 247 
Not r a i s e d ; Referee s h o u l d n ' t d e c i d e , 22,112,115 
Rai s e d a f t e r c l a i m a n t ' s case p r e s e n t e d , 670 
Rais e d f i r s t a t h e a r i n g , 300 
Waived: Referee s h o u l d n ' t d e c i d e , 679 

M o t i o n t o D i s m i s s 
Denied 

New o c c u p a t i o n a l d i s e a s e i s s u e ; a g g r a v a t i o n accepted, 518 
Postponement o r c o n t i n u a n c e , M o t i o n f o r 

E x t r a o r d i n a r y c i r c u m s t a n c e s 
Not shown, 313 
Shown, 645 

Not a l l o w e d , 309 
R e c o n s i d e r a t i o n 

Time f o r , 110,192 

REQUEST FOR BOARD REVIEW (FILING) 
See a l s o : JURISDICTION 
D i s m i s s a l o f 

No n o t i c e t o a l l p a r t i e s , 610 
U n t i m e l y f i l i n g 

R e f e r e e ' s R e c o n s i d e r a t i o n o r d e r w i t h o u t j u r i s d i c t i o n , 110,133 
I n c o r r e c t s t a t e m e n t o f appeal r i g h t s , 110,133 
M o t i o n t o d i s m i s s 

Denied 
Amended o r d e r n o t mentioned, 547 
I s s u e n o t mooted by subsequent a c t i o n s , 641 
R e c o n s i d e r a t i o n Order t i m e l y appealed, 55,598 
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REQUEST FOR BOARD REVIEW (PRACTICE & PROCEDURE) 
C o n s o l i d a t i o n , two cases, Request f o r , 527 
I s s u e 

Not r a i s e d a t h e a r i n g , 261,352,380,471,552,642 
Not r a i s e d on r e v i e w , 155,283,602 
R a i s e d by response, n o t a t h e a r i n g , 724 

M o t i o n t o S t r i k e B r i e f 
A l l o w e d 

No c r o s s - r e q u e s t f o r r e v i e w , 589 
O r a l argument, r e q u e s t f o r , 321,52 7 
R e c o n s i d e r a t i o n r e q u e s t 

Denied 
T i m e l y f i l e d , u n t i m e l y r e c e i v e d , 9 

St a n d a r d o f r e v i e w 
See a l s o SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

REQUEST FOR REVIEW—COURTS (INCLUDES FILING, PRACTICE & PROCEDURE) 

RES JUDICATA 
C l a i m p r e c l u s i o n v s . i s s u e p r e c l u s i o n 

D i s c u s s e d , 321,364,406,430 
V a l i d judgement r e q u i r e m e n t , 364,504 

D e n i a l , unappealed: a f f e c t , 414 
D i s p u t e d c l a i m s e t t l e m e n t 

C o n d i t i o n v s . s e r v i c e s i s s u e , 745 
E f f e c t on l a t e r c u r r e n t c o n d i t i o n d e n i a l , 66 

P r i o r l i t i g a t i o n 
C l a i m o r i s s u e l i t i g a t e d o r p r e c l u d e d 

D e t e r m i n a t i o n Order/new i n j u r y c l a i m t h e o r y , 321 
Premature closure/PPD, 504 

C l a i m o r i s s u e n o t l i t i g a t e d o r p r e c l u d e d 
M e d i c a l c a u s a t i o n / f r e q u e n c y o f t r e a t m e n t , 406 
R e s p o n s i b i l i t y / r e s p o n s i b i l i t y , 436 

Noncomplying s t a t u s / n o n s u b j e c t employee i s s u e , 332 
Own M o t i o n TTD cases: d i f f e r e n t t i m e p e r i o d s , 430 

P r i o r S t i p u l a t i o n 
P e n a l t i e s & f e e s / a g g r a v a t i o n c l a i m , 364 

RESPONSIBILITY CASES See SUCCESSIVE EMPLOYMENT EXPOSURES 

SAFETY VIOLATIONS 
F a i l u r e t o s u p e r v i s e , 734 
S t a n d a r d o f r e v i e w , 734 

SETTLEMENTS & STIPULATIONS 
See a l s o : RES JUDICATA 
C l a i m D i s p o s i t i o n Agreement 

Order a p p r o v i n g 
C l a i m a n t ' s r e q u e s t t o r e j e c t u n t i m e l y , 443 
No s t a t u t o r y b a s i s t o d i s a p p r o v e ( w i t h d i s s e n t ) , 99 
O b j e c t i o n t o s e t t l e m e n t removed, 601 
O f f s e t c l a u s e , 503 
Permanent d i s a b i l i t y award p a i d i n f u l l , 222 
"Prepayment c l a u s e " , 327,466,637 
Unreasonable as " m a t t e r o f law" d i s c u s s e d , 99,157 

Order d i s a p p r o v i n g 
A c c e p t e d c o n d i t i o n , i d e n t i f i c a t i o n r e q u i r e m e n t , 176 
A t t o r n e y f e e , e x t r a o r d i n a r y , o r e x c e s s i v e , 194,676 
Change made w i t h o u t a l l p a r t i e s s i g n i n g , 507 
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SETTLEMENTS & STIPULATIONS—continued 
C l a i m D i s p o s i t i o n A g r e e m e n t — O r d e r d i s a p p r o v i n g — c o n t i n u e d 

C l a i m a n t ' s r e q u e s t f o r , 157,582 
C o n t i n g e n c y , subsequent e v e n t , 102 
C o n s i d e r a t i o n 

C o n t i n g e n c y c l a u s e , 525 
TTD l e g a l l y owed as, 676 
U n c l e a r : summary sheet vs.. CDA, 298,525 

DCS i n c l u d e d i n agreement, 148 
I d e n t i f i c a t i o n o f b e n e f i t s r e l e a s e d r e q u i r e m e n t , 225 
I n t e n t u n c l e a r : summary sheet vs. CDA, 298,525 
I n v e s t m e n t o f c o n t r a c t u a l r i g h t s , remedies, 262 
L i m i t a t i o n on m e d i c a l s e r v i c e s 

B i l l s t o be s u b m i t t e d t o p r i v a t e h e a l t h c a r r i e r f i r s t , 299 
C h a r a c t e r i z a t i o n as " p a l l i a t i v e " c a r e , 219 
C h i r o p r a c t i c t r e a t m e n t s p e c i f i e d , 100 
C o n s e q u e n t i a l c o n d i t i o n s ( p o t e n t i a l ) r e l e a s e d , 47 
" C o n s i d e r a t i o n " i n c l u d e s v a l u e f o r , 109 
G e n e r a l l y , 253 
To one c l a i m ( m u l t i p l e accepted c l a i m s ) , 46 
To one c o n d i t i o n , 253 

Merger o f "any and a l l " c l a i m s , 45 
M i s r e p r e s e n t a t i o n , i n t e n t i o n a l , 61 
M i s s i n g r e q u i r e d i n f o r m a t i o n , 152,177,299,676 
M u l t i p l e c l a i m s 

Merger, "any"and a l l c l a i m s " , 45 
M i s s i n g r e q u i r e d i n f o r m a t i o n , second c l a i m , 157 
Sep a r a t e c o n s i d e r a t i o n s r e q u i r e m e n t , 48 

No " c l a i m summary s h e e t " , 24 
N o t i c e t o c l a i m a n t r e q u i r e m e n t 

B o l d f a c e p r i n t , 188,225,253,294,299 
I n c o r p o r a t i o n , 177,253,581 
P r o v i s i o n o f , 45,157,500 

"Order" c l a u s e m i s s i n g , 148,176,177,188,194,262,299 
Payment upon d e a t h c l a u s e : i n c o n s i s t e n c i e s , 294,459 
Release o f 

Accepted c l a i m ; no c o n s i d e r a t i o n , 46 
Denied c l a i m o r c o n d i t i o n , 24,47,244 
Permanent d i s a b i l i t y award: terms u n c l e a r , 643 
" R e l a t e d m a t t e r s " : i n t e n t u n c l e a r , 491 

Repayment c l a u s e , 102 
S i g n a t u r e , D i r e c t o r ' s ( D I F ) , m i s s i n g , 335 
Spanish t r a n s l a t i o n : i n c o r p o r a t i o n , 583 *Bold Page = Court Case* 
Unreasonable as m a t t e r o f f a c t , 47,48 
Unreasonable as m a t t e r o f law, 299 

D i s p u t e d C l a i m S e t t l e m e n t — C o n d i t i o n vs. s e r v i c e s , 745 
S t i p u l a t e d agreement 

P e n a l t i e s , f a i l u r e t o comply, 471 

Reimbursement, m e d i c a l s e r v i c e s : i n t e r p r e t a t i o n , 471 

SUBJECT WORKERS See COVERAGE QUESTIONS 
SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES 

A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l exposure 
A g g r a v a t i o n f o u n d , 113,178,237,389,518,589,758 
Burden o f p r o o f , 87,113,178,237,240,357,589,758 
C o m p e n s a b i l i t y conceded 

A g g r a v a t i o n c l a i m accepted; new c l a i m sought, 518 
One c l a i m DCS'd, 722 
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SUCCESSIVE (OR MULTIPLE) EMPLOYMENT EXPOSURES—continued 
A g g r a v a t i o n / n e w i n j u r y o r o c c u p a t i o n a l e x p o s u r e — c o n t i n u e d 

C o m p e n s a b i l i t y n o t conceded 
Burden o f p r o o f , 16,87,178,180,237,300,512 
New i n j u r y f o u n d , 512,720 
One c a r r i e r concedes, 180 

N e i t h e r c l a i m compensable, 16,180,240,300 
New i n j u r y o r o c c u p a t i o n a l d i s e a s e found, 87,223,357 
P r e c l o s u r e d e n i a l i m p e r m i s s i b l e , 436 

A p p o r t i o n m e n t between c a r r i e r s , 512 
L a s t i n j u r i o u s exposure r u l e 

Burden o f p r o o f , 478 
Date o f d i s a b i l i t y , 209,478 
E a r l i e r employer r e s p o n s i b l e , 209 
L a t e r employer r e s p o n s i b l e , 478 
No c l a i m compensable, 180 

M u l t i p l e a c c e p t e d c l a i m s 
G e n e r a l l y , 113 
One c l a i m i n open s t a t u s , 460 

Oregon/Federal exposure, 1,132,254 
R e s p o n s i b i l i t y a n a l y s i s i n a p p r o p r i a t e , 415 
St a n d a r d o f r e v i e w , 127,389,726 

TEMPORARY TOTAL DISABILITY 
E n t i t l e m e n t 

A g g r a v a t i o n c l a i m 
G e n e r a l l y , 169,648 
M e d i c a l v e r i f i c a t i o n r e q u i r e m e n t 

H o s p i t a l i z a t i o n as, 585 
Sur g e r y as, 213 

L i t i g a t i o n o r d e r , 278,379,492 
M e d i c a l a u t h o r i z a t i o n , 679 
S u b s t a n t i v e v s . p r o c e d u r a l , 213,273,492 
W i t h d r a w a l f r o m l a b o r market i s s u e 

A g g r a v a t i o n c l a i m , 136,169,213 
I n a b i l i t y t o seek work, 373 
Labor s t r i k e , 231,285,288 
L a y o f f , 136 
Not s e e k i n g work a t a g g r a v a t i o n , 22 
R e c e i v i n g unemployment b e n e f i t s , 136 
R e c e i v i n g v o c a t i o n a l a s s i s t a n c e , 585 
Seasonal work, 744 
S t i p u l a t i o n ( p r i o r ) t o w i t h d r a w a l , 169 

I n t e r i m compensation 
A g g r a v a t i o n c l a i m 

N o t i c e , 460 
Ref e r e e ' s o r d e r , 375 
Worsened c o n d i t i o n r e q u i r e m e n t , 596 

O r i g i n a l c l a i m 
Labor s t r i k e , 327 
"Leave work" r e q u i r e m e n t , 59 
N o t i c e , o c c u p a t i o n a l d i s e a s e c l a i m , 273,455 

P e n a l t y i s s u e 
F a i l u r e t o pay 

Conduct r e a s o n a b l e , 136,288 
Conduct u n r e a s o n a b l e , 213,455,492,744 
R e f e r e e l a c k j u r i s d i c t i o n , 278,379 

I n t e r i m compensation i s s u e , 59,169,273,373,375,455,460,489,585,648 
Rate i s s u e , 183,375 
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TEMPORARY TOTAL D I S A B I L I T Y — c o n t i n u e d 
Rate 

A g g r a v a t i o n c l a i m , 375 
Assumed wage, 2 
"Extended gaps" d i s c u s s e d , 623,752 

Temporary p a r t i a l d i s a b i l i t y 
M o d i f i e d j o b b e g i n s a f t e r s t r i k e , 288 
M o d i f i e d work o f f e r e d a t d i s t a n t l o c a t i o n , 291 
P h y s i c i a n ' s r e l e a s e t e n t a t i v e , 285 
V o l u n t e e r , assumed wage, r e t u r n s t o work, 2 

T e r m i n a t i o n 
R e g u l a r v s . m o d i f i e d r e l e a s e , 492 
U n i l a t e r a l 

Seasonal l a y o f f d a t e used, 744 

THIRD PARTY CLAIMS 
A t t o r n e y f e e s f o r un r e a s o n a b l e conduct, 338 
C a r r i e r ' s l i e n 

Reserves, r o l e o f , 63 
Mi n o r c h i l d r e n ' s b e n e f i t s , 338 
Fraud c l a i m : a t t o r n e y fees f o r , 650 

D i s t r i b u t i o n i s s u e 
Spouse v s . a d u l t c h i l d ( n o t w o r k e r s ' compensation b e n e f i c i a r y ) , 28 
C a r r i e r ' s l i e n 

E x p e n d i t u r e s due t o m a l p r a c t i c e , 496 
Recovery f r o m spouse v s . minor c h i l d r e n ' s shares, 338,684 

I m p e r m i s s i b l e d i s t r i b u t i o n , 376 
S t a t u t o r y f o r m u l a , 376 *Bold Page = Court Case* 

" P a r t y " d i s c u s s e d , 692 
S e t t l e m e n t i s s u e 

C a r r i e r - n e g o t i a t e d s e t t l e m e n t , a p p r o v a l o f , 615 
C a r r i e r o b j e c t i o n o v e r r u l e d , 63 
None reached: r e q u e s t f o r share premature, 619 

" T h i r d p a r t y " d i s c u s s e d , 692 

TORT ACTION 
See a l s o : EXCLUSIVE REMEDY 

VOCATIONAL REHABILITATION 
A p p l i c a b l e law: i n j u r y v s . s e r v i c e s d a t e , 625 
D i r e c t o r ' s Order 

A f f i r m e d 
No abuse o f d i s c r e t i o n , 386,597,625 
O u t - o f - s t a t e s e r v i c e s , 625 

Scope o f r e v i e w , 386,705 
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Dupape, P h y l l i s I . . 41 Van Natta 2427 (1989) 612 
Ednev, Joseph M. , 43 Van Natta 163 (1991) 166 
E l l i o t t . Edwin C. . 42 Van Natta 2720 (1990) 394 
E l l i o t t , Lynn M. . 42 Van Natta 23 (1990) 142 
E n g k i l t e r r a , Thomas A.. 42 Van Natta 2591 (1990) 9,309 
Eubanks, B i l l y J. , 35 Van Natta 131 (1983) 380,593 
Evans, Shannon M. , 42 Van Natta 227 (1990) 190 
Evenhus, Nancy C. , 42 Van Natta 2615 (1990) 103 
Farnworth, Hal L. , 42 Van Natta 1674 (1990) 231 
Fleming, David L. . 38 Van Natta 1321 (1986) 94 
Fleming, M i c h e l l e , 41 Van Natta 887 (1989) 159 
Fisher, Lena M. . 41 Van Natta 2221 (1989) 541 
Fisher, Randy. 42 Van Natta 635 (1990) 159,244 
Fitzsimonds, David E.. 42 Van Natta 2362 (1990) 394 
Ford. Edna R. . 42 Van Natta 45 (1990) 270 
Foss, J e r r y H. . 43 Van Natta 48 (1991) 157 
Fox, Frederick, 43 Van Natta 197 (1991) 446 
Fresh, Duane, 42 Van Natta 864 (1990) ...278 
Galanopoulos, John. 34 Van Natta 615 (1982) 496 
Garcia, Francisca. 42 Van Natta 2050 (1990) 113 
Garcia. Juan A. . 42 Van Natta 2632 (1990) 110 
Gates, David E.. 40 Van Natta 798 (1988) 72,527 
Gaudio, Eugene P.. 43 Van Natta 24 (1991) 45 



Van Natta's C i t a t i o n s 793 

.Case Page(s) 

Gaul, Randolph P. . 42 Van Natta 592 (1990) 40,666 
Gentry, Frances, 40 Van Natta 1697 (1988) 631 
Glenzer, Barbara J., 42 Van Natta 1879 (1990) 667 
Goins, Rosemary, 41 Van Natta 1340 (1989) 8 
Gonsalves, Richard A., 42 Van Natta 1787 (1990) 446 
Goodrich, H a t t i e L., 42 Van Natta 1752 (1990) 410 
Grant, David F. , 42 Van Natta 865 (1990) 558 
Gregg, Thomas R. , 35 Van Natta 1687 (1983) 94 
G r i b b l e , Brad T. , 37 Van Natta 92 (1985) 319,323,527,552 
G r i f f i t h , M i c h e l l e , 40 Van Natta 2086 (1988) 452 
G u i l d , J e f f r e y A. , 42 Van Natta 191 (1990) 631 
Guyton, James L. , 41 Van Natta 2010 (1989) 278 
Hacke, Alva L. , 40 Van Natta 1148 (1988) 507 
Hagen, Jay A. , 42 Van Natta 2489 (1990) 159 
Haraqan, Kim L. , 42 Van Natta 311 (1990) 617 
Hartman, Homer B. , 42 Van Natta 276 (1990) 415 
Henderson, Leonard, 40 Van Natta 31 (1988) 496 
Herrera, Raul A. , 40 Van Natta 1281 (1988) 240,283,589 
Herron, Alan G. , 43 Van Natta 267 (1991) 448,503 
Hildebrandt, P.P., 40 Van Natta 2057 (1988) 570 
H i l l , Ronald G. , 37 Van Natta 14 (1985) 364 
Hi n k l e , Brenda, 40 Van Natta 1655 (1988) 140 
Hissner, Jon A. , 42 Van Natta 2731 (1990) 104 
Hobbs, Craig E. , 39 Van Natta 690 (1987) 623 
Hoffman, Dolores P., 42 Van Natta 549 (1990) 585 
Hoffman, Kevin, 42 Van Natta 2117 (1990) 344 
Huff, Daniel G. , 42 Van Natta 2805 (1990) 73,605,654 
Huffman, John K. , 42 Van Natta 319 (1990) 119 
Ipox, Sharon A. , 42 Van Natta 1568 (1990) 205 
Jackson, Paul, 40 Van Natta 558 (1988) 617 
Jacobi, Gunther H. , 41 Van Natta 1031 (1989) 209,380 
James, Ronald J. , 41 Van Natta 561 (1989) 452 
Jensen, Iren e , 42 Van ,Natta 2838 (1990) 321 
Johnson, Buck E. . 43 Van Natta 423 (1991) 617 
Johnson, Jaclene I . , 42 Van Natta 1802 (1990) 288 
Johnson, Ramev S. . 40 Van Natta 370 (1988) 192 
Jones, Duane L. , 42 Van Natta 875 (1990) 35,104,401,516,601,643 
Jones, Linda K. , 41 Van Natta 780 (1989) 220 
K e l l y , Edward J. , 39 Van Natta 1051 (1987) 72 
Kenyon, Stephen, 42 Van Natta 1134 (1990) 460 
Kha, Tuong Canh, 42 Van Natta 1072 (1990) 213 
Knapp, Carol, 41 Van Natta 851 (1989) ....585 
Koch, Gary A. . 42 Van Natta 2777 (1990) 434,452 
Kyle, Jack K. , 42 Van Natta 10 (1990) 247 
Laf f i n , Forrest A. , 40 Van Natta 1027 (1988) 625 
Lakev, A l b e r t a M. , 43 Van Natta 30 (1991) 355,446 
Lambert, V i c t o r F. , 42 Van Natta 2707 (1990) 24,45,47,244 
Lane, Jonny D. , 41 Van Natta 718 (1989) 130 
Langlev, Merlvn E.. 42 Van Natta 2745 (1990) 213,585 
Lankin, Howard W. , 35 Van Natta 849 (1983) 414 
Lav, Jimmy C. , 37 Van Natta 583 (1985) 460 
Leech, Jan C. , 42 Van Natta 2047 (1990) 389 
Lenhart, Natasha P.. 38 Van Natta 1496 (1986) 63,619 
Lester, Theresa J., 43 Van Natta 338 (1991) 684 
Lewis, Kyong C. , 42 Van Natta 454 (1990) 50 
Lincicum, Theodore W.. 40 Van Natta 1953 (1988) 641 
Lincicum, Theodore W., 40 Van Natta 1760 (1988) 394,552,679 
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Lindholm, Diane T. . 42 Van Natta 447 (1990) 246 
L i t t l e f i e l d , Ray F. , 41 Van Natta 1781 (1989) 496 
Loonev, Kathryn I . , 39 Van Natta 1140,1400 (1987) ...63,619 
Lopez, P e l f i n a P. , 37 Van Natta 164 (1985) 155 
L o t t , R i l e y E. . J r . , 43 Van Natta 209 (1991) 261,389,460,610 
L u b i t z , Steven B. . 40 Van Natta 450 (1988) 376 
Lucas, Edward D.. 41 Van Natta 2272 (1989) 402,578,585,589,638 
Luhrs, Paul W. , 42 Van Natta 1312 (1990) 83 
Lumpkins, E l s i e , 40 Van Natta 1571 (1988) 527 
Lund, Thomas, 41 Van Natta 1352 (1989) 63 
M a l l e t t e , David L. , 38 Van Natta 843 (1986) 278 
Manchur. Walter, 42 Van Natta 2497 (1990) 66 
Manning, M a r t i n N. , 40 Van Natta 374 (1988) 37 
Marr, Stephen C. , 38 Van Natta 1304 (1986) 631 
Marshall. Gregory P.. 42 Van Natta 2022 (1990) 195 
Martinez, Maria, 40 Van Natta 59 (1988) 617 
Marvin, David M. , 42 Van Natta 1778 (1990) 364 
Mattison, W i l l i a m G. , 41 Van Natta 2331 (1989) 558 
Matsen, Dale S. , 41 Van Natta 163 (1989) 209 
Ma y f i e l d , J u l i e , 42 Van Natta 871 (1990) 196 
McAdams, B i l l y J. , 41 Van Natta 2019 (1989) 50 
M c A l l i s t e r , Harold L., 42 Van Natta 1179 (1990) 520,578 
McDonald, Robert W. , 42 Van Natta 2500 (1990) 631 
McDougal, L a r r y L., 42 Van Natta 1544 (1990) 79,94,153,173,184,199,205, 

394,410,418,449,474,520,527,552,631,654 
MeElrov, Stephen P.. 41 Van Natta 433 (1989) 368 
McGinnis, Michael P., 42 Van Natta 1969 (1990) 570 
McKiernan, Betty J., 43 Van Natta 213 (1991) 373,614 
McMahill, Ronald L. , 39 Van Natta 399 (1987) 364 
Mercado-Nuno, P a n i e l , 42 Van Natta 2812 (1990) 446 
M i l l e r , Parold W. , 42 Van Natta 2296 (1990) 159 
M i l l e r , Floyd E. . 41 Van Natta 1453 (1989) 631 
M i l l e r . J e r r y R. , 42 Van Natta 571 (1990) 355 
M i l l e r , Ronald K. . 43 Van Natta 223 (1991) 389 
Milten b e r g e r , Bert E.. 39 Van Natta 68 (1987) 432 
M i t t s , Joyce E. . 42 Van Natta 333 (1990) 213,585 
Mortensen, Anton V. . 42 Van Natta 1183 (1990) 278 
Mu l l e n i x , L e s l i e G. , 41 Van Natta 2068 (1989) 492 
Murdock. Beth M. , 42 Van Natta 580 (1990) 220 
Nacoste. T.S.. 42 Van Natta 1855 (1990) 43 
Neilsen. Kevin L. . 42 Van Natta 1380 (1990) 570 
Newman. Charlene. 43 Van Natta 368 (1991) 672 
Nickols . Karen L. , 41 Van Natta 2414 (1989) 518 
Novotny, Jean, 42 Van Natta 1060 (1990) 487 
Olsen, Delma R. , 42 Van Natta 1688 (1990) 22 
Olson, Richard S. , 43 Van Natta 657 (1991) 677 
Oman, Roger F.. 42 Van Natta 2121 (1990) ....512 
Orman, Louis R. , 43 Van Natta 226 (1991) 368 
Osborn, Bernard L., 37 Van Natta 1054 (1985) 75,153,292,309,316,418,527 
Q'°Shea-Mathews, Deborah. 40 Van Natta 1834 (1988) ... 189 
Palmer. Tarna P. , 42 Van Natta 2088 (1990) 83,679 
Pardee, Raymond E. . 41 Van Natta 548 (1989) 679 
Parks. Kenneth H. , 42 Van Natta 2620 (1990) 520 
Payne, Kathleen M.. 42 Van Natta 1900,2059 (1990) ...226,368 
Percy, Claudia J. . 42 Van Natta 1209 (1990) 520,578 
Perkins. Arva M. , 42 Van Natta 2384 (1990) 295 
P h i l l i p s , E l l i s N., 43 Van Natta 231 (1991) 285,288,327 
P h i l l i p s , Pamela R. . 42 Van Natta 2696 (1990) 181 
P i c h e t t e , Jack O., 42 Van Natta 2136 (1990) 380 
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Powell, Larry J. . 42 Van Natta 1594 (1990) 360 
Prouty, A r t , 40 Van Natta 1250 (1988) 20 
Rabideau, M i c h e l l e , 40 Van Natta 2025 (1988) 561 
Rahim, H o l l i e J. , 42 Van Natta 415 (1990) 406,463 
Rasmus sen, Paul D. , 38 Van Natta 1310 (1986) 415 
Rateau, Susannah, 43 Van Natta 135 (1991) 452 
Ray, Carol A. , 42 Van Natta 1008 (1990) 623 
Richard, Kathv J. . 42 Van Natta 2030 (1990) 312 
Riggs, John L., I I I , 42 Van Natta 2816 (1990) 127,389 
Robinson, Jon E. . 42 Van Natta 512 (1990) 389 
Robinson, Denise A.. 42 Van. Natta 2514 (1990) 432 
Rock, Warren C. , 41 Van Natta 2176 (1989) 625 
Rodriguez, Denise K.. 40 Van Natta 1788 (1988) 360 
Rodriguez, Luz E. , 42 Van Natta 2033 (1990) 50 
Roles, Glen D. , 42 Van Natta 68 (1990) 278,379 
Roles, Glen D. , 42 Van Natta 73 (1990) 278,379 
Roles, Glen D. , 43 Van Natta 278 (1991) 375,379 
R o l l e r , Charles W., 38 Van Natta 50 (1986) 278 
Rose, La r r y K. , 41 Van Natta 69 (1989) 512 
Roth, Richard J. , J r . , 42 Van Natta 1315 (1990) 578 
St. C l a i r , C i s sie L. , 42 Van Natta 958 (1990) 75 
Satcher, Elmira K. , 41 Van Natta 1737 (1989) 278 
Savalas, Raymun B. , 43 Van Natta 38 (1991) 568,609,611 
Schaffer-Wright, Margarett,39 Van Natta 1112 (1987) .432 
S c h e t t l e r , Sharon, 42 Van Natta 2540 (1990) 346 
S c h i l l e r , M a r t i n , 42 Van Natta 1351 (1990) 216 
Schmidt, Becky L. , 42 Van Natta 2067 (1990) 231 
Schneider, Melody M. , 40 Van Natta 1297 (1988) 240 
S c h o l l , Mary V. , 38 Van Natta 1450 (1986) 512 
Sc o t t , Linda R. , 42 Van Natta 910 (1990) 471 
Schroeder, Timothy R., 41 Van Natta 568 (1989) 159,487 
Scot t , Lawrence W. , 40 Van Natta 1721 (1988) 30,197,355,446 
Shaw, W i l l i a m , 43 Van Natta 373 (1991) 375 
S h e r f i e l d , Deborah L.. 42 Van Natta 1025 (1990) 394,552 
S h u l l , Jackson P. . 42 Van Natta 1206 (1990) 415,527 
Shute, Delores M. , 41 Van Natta 1028 (1989) 619 
Skoyen, Theresa, 39 Van Natta 462 (1987) 679 
Skoyen, Theresa, 41 Van Natta 174 (1989) 319 
Smith, David L. , 42 Van Natta 499 (1990) 327 
Smith, Judy L. , 40 Van Natta 1840 (1988) 76 
Snider, Fred L. , 43 Van Natta 577 (1991) 621 
Soderstrom, Gary O. , 35 Van Natta 1710 (1983) 360 
Sok, Sabeth, 42 Van Natta 2791 (1990) 43 
Southwell, V i c t o r L., 41 Van Natta 234 (1989) 368 
Spencer, Buford M. , 43 Van Natta 173 (1991) 474 
Spencer, Susan L. , 39 Van Natta 781 (1987) 663 
S t a d t f e l d , Debbie L.. 43 Van Natta 94 (1991) 657 
S t a r r , Jesse D. , 43 Van Natta 474 (1991) 631 
S t e i n e r , Raymond. 40 Van Natta 381 (1988) 338 
Stoddard, Frank L. , 41 Van Natta 2115 (1989) 4 
Surina, Robert D. , 40 Van Natta 1855 (1988) 327,503 
Swanger, Thomas L. . 42 Van Natta 887 (1990) 679 
T a l l a n t . John A. , 42 Van Natta 939 (1990) 414 
Taylor, Duane G. . 43 Van Natta 138 (1991) 220 
Teeters, Susan K. , 42 Van Natta 1115 (1988) .492 
Thomas, Mary A. . 42 Van Natta 1538 (1990) 686 
Thomas, W i l l i a m J., 42 Van Natta 841 (1990) 90 



796 Van Natta's C i t a t i o n s 

Thompson, Brvan. 42 Van Natta 1532 (1990) 189 
Thornton, Marvin. 34 Van Natta 999, 1002 (1982) 376,650 
T i l l m a n , Buddy, 41 Van Natta 239 (1989) 466,637 
Tosh, Vernon R. . 41 Van Natta 2159 (1989) 130 
Tr a v i s , Pauline. 37 Van Natta 194 (1985) 216 
Treml. James J. . 42 Van Natta 2594 (1990) 102 
T r u i i l l o . J u l i e A. . 40 Van Natta 1892 (1988) 213 
Tuqqle, Carol. 42 Van Natta 2729 (1990) 72,337 
Turner, Anna M. , 41 Van Natta 1956 (1989) 414 
Turpin. J o e l D. . 41 Van Natta 1736 (1989) 87,209 
V e a r r i e r , Karen A., 42 Van Natta 2071 (1990) 24,45,48,102,244,262,491 
Vernaza, Joseph I . . 42 Van Natta 1284 (1990) 477 
V i q a l , L a r r y , 41 Van Natta 1266 (1989) 598 
V o e l l e r , Paul E. , 42 Van Natta 1962 (1990) 323 
Voqelaar, Mary A. , 42 Van Natta 2846 (1990) 30,119,197,208,355,446 
Volcav, S h i r l e n e E.. 42 Van Natta 2773 (1990) 527 
Waasdorp, David L. , 38 Van Natta 81 (1986) 364 
Wagner, Kathrvn P.. 42 Van Natta 1981 (1990) 103 
Walker, Teresa L. , 41 Van Natta 2283 (1989) 414 
Warner, Linda, 43 Van Natta 159 (1991) 244 
Warren, Mary S. . 42 Van Natta 2878 (1990) 373 
Webb, Andy, 40 Van Natta 586 (1988) 38,103,568 
Webb. Marion R. . 37 Van Natta 750 (1985) 316 
Webb. Reine R. . 42 Van Natta 477 (1990) 278 
Weber, Robert E. . 41 Van Natta 1739 (1989) 316 
Webster, Wade A. , 42 Van Natta 1707 (1990) 90,135,394,452 
Weltz, W i l l i s N. , 43 Van Natta 110 (1991) 360. 
White, Tobert L.. 42 Van Natta 2832 (1990) 380 
Wiley. James H. , 43 Van Natta 86 (1991) 418 
W i l l i s , L i l l i e M. , 42 Van Natta 1923 (1990) 686 
Wilson, Jimmie L. , 42 Van Natta 2526 (1990) ... 418,631 
Wilson, Jon F. . 42 Van Natta 2595 (1990) 518 
Wilson, Tana, 40 Van Natta 476 (1988) 364,406 
Wise. Linda L.. 42 Van Natta 115 (1990) 113,223,237,357,389,512, 

589,758 
Witham, Judy, 40 Van Natta 1982 (1988) 300 
Wood, W i l l i a m E. , 40 Van Natta 999 (1988) 610 
Woodward, Joseph L., 39 Van Natta 1163 (1987) 87,300 
Worden. K e l l y B. , 41 Van Natta 1758 (1989) 123 
Wright, Linda F., 42 Van Natta 2570 (1990) 654 
W u e l l e t t , Thomas A.. 42 Van Natta 1927 (1990) 132 
Wytcherlev, Ronald P.. 42 Van Natta 1713 (1990) 18 
Yancey, Ponna. 42 Van Natta 2651 (1990) 520 
Zarate, Piedad, 41 Van Natta 2372 (1989) 75 
Z a r i f i , Mohammad. 42 Van Natta 670 (1990) 399 
Zorn. C h r i s t i n e Y., 43 Van Natta 237 (1991) 518 

CITATIONS TO OREGON REVISED STATUTES 

S t a t u t e Page(s) 

ORS 18.160. 246,575,677 
ORS 19.028(1) 657 
ORS 30.020(2) (d) 28 
ORS 30.030(4) 28,338 
ORS 30.040 28,338 
ORS 30.265(3) (a) 698 *Bold Page = Court Case* 
ORS 40.065(2) 492 
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St a t u t e Page(s) 

ORS 40.135(1)(q) 455 
ORS 109 .070 . . . I 412 
ORS 109.070(1) 412 
ORS 109.070(2) 412 
ORS 174.010 705 
ORS 183.480(1) 360 
ORS 183.480(2) * 360 
ORS 183.482 110 
ORS 183.482(6) 379 
ORS 183.482(8) 741,748 
ORS 183.482(8) (a) 705,734 
ORS 183.482(8)(c) 705 
ORS 183.550 110 
ORS 184.340 40 
ORS 421.165 600 
ORS 421.408 573 
ORS 654.001 et seq 63,734 
ORS 654.991 734 
ORS 655.505(1) (c) 573 
ORS 655.510(1) 573 
ORS 655 . 515 600 
ORS 655.515(1) 600 
ORS 655.515(2) 600 
ORS 656 .005 608 
ORS 656.005(2) 28,338,684 
ORS 656.005(6) 159,273,489,593 
ORS 656.005(7) 593,608 
ORS 656.005(7) (a) 87,247,300,329,561,698,709,754 
ORS 656.005(7) (a) (A) .92,709 
ORS 656.005(7)(a)(B) 709 
ORS 656.005(7)(b) 159 
ORS 656.005(7)(c) 159 
ORS 656.005(8) 253,275 
ORS 656.005(8) (a) 163,166,257, 561 
ORS 656.005(13) 263,332,754 
ORS 656.005(17) 50,319,323,467,527,552,741 
ORS 656.005(19) 37,266 
ORS 656.005(25) 231 
ORS 656.005(27) 231,263,332,754 
ORS 656.005(28) 231 
ORS 656 .012 4 
ORS 656.017 110,332 
ORS 656.018 692 *Bold Page = Court Case* 
ORS 656 .023 754 
ORS 656.027 132,263,332,403,754 
ORS 656.027(4) 132 
ORS 656.027(5) 403 
ORS 656 .027 (8) 263 
ORS 656.027(27) 263 
ORS 656 .027(28) 263 
ORS 656.029(1) 219 
ORS 656.052 332 
ORS 656.052(2) 754 
ORS 656.054 110 
ORS 656.054(1) 754 
ORS 656.126(1) 62 
ORS 656 .128 219 
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ORS 656.154 439,692 
ORS 656 .154(1) . 692 
ORS 656.202 267,625 
ORS 656.202(2) 267,625 
ORS 656.202(5) 625 
ORS 656.204 278,412 
ORS 656.204(2) 684 
ORS 656.206 119,729 
ORS 656.206(1) 119,270,415,423 
ORS 656.206(1)(a) 149,306,415,423,527,538 
ORS 656.206(3) 9,119,231,295,306,309,423,527,570,753 
ORS 656.206(4) 270 
ORS 656.206(5) 138 
ORS 656.206(30) 415 
ORS 656.210 59,183,278,489,676 
ORS 656.210(1) 2 
ORS 656.210(2)(b)(A) 375 
ORS 656.210(2) (c) 2,231 
ORS 656.212(1) 676 
ORS 656.214 127,278,667 
ORS 656.214(2) 217,267,738 
ORS 656.214(2) (a) 217 
ORS 656.214(2) (g) 738 
ORS 656.214(3) 738 
ORS 656.214(4) 738 
ORS 656.214(5) 30,72,99,119,181,208,250,267,302,342,355, 

393,446,452,520,52 7,738 
ORS 656.216(1) 138 
ORS 656.222 30,119,208,355,434,452,738 
ORS 656.230 47,443 
ORS 656.230(1) 629 
ORS 656.236 24,45,46,47,100,102,109,194,218,244,253,262, 

292,299,583,601 
ORS 656.236(1) 24,45,99,102,225,244,262,463,491,583,637, 

643 ; 

ORS 656.236(1)(a) 46,47,99,100,109,148,152,157,176,177,188, 
188,194,218,22 5,253,294,298,299,327,458,507,582,583,643,676 

ORS 656.236(1) (b) ....61,582 
ORS 656.236(1)(c) 157,222,443,582 
ORS 656.236(2) 46,100,109,148,194,218,225,299 
ORS 656.236(3) 503 
ORS 656.236(4) 676 
ORS 656.236(6) 335 
ORS 656.245 4,20,46,47,76,100,109,115,140,218,253,299, 

380,463,638 
ORS 656.245(1) 4,100,142,189,299,300,380,406,444,463,516, 

631,663,686,741,748 
ORS 656 .245(1) (b) 218 
ORS 656.245(3) 100,299,421,463,612,748 
ORS 656.245(4) 686 
ORS 656.262 327,380,754 
ORS 656.262(2) 648 
ORS 656.262(4) 59,273,327,489 
ORS 656.262(6) 104,159,169,323,455,460,593,754 
ORS 656.262(6)(b) 159,244 
ORS 656.262(8) 94,657,754 
ORS 656.262(9) 130,292,501 
ORS 656.262(10) 59,68,83,104,136,140,169,213,237,275,278, 

288,302,319,323,423,460,471,489,492,578,585,593,617,686,744 
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S t a t u t e Page(s) 

ORS 656.262 
ORS 656.263 
ORS 656.265 
ORS 656.265 
ORS 656.265 
ORS 656.265 
ORS 656.265 
ORS 656.265 
ORS 656.265 
ORS 656.266 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.268 
ORS 656.270 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.273 
ORS 656.278 
ORS 656.278 
ORS 656.278 
ORS 656.278 
ORS 656.278 
ORS 656.278 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 
ORS 656.283 

197,199, 
457,474, 

ORS 656.287 
ORS 656.289 
ORS 656.289 
ORS 656.289 
ORS 656.289 

12) 127,159 
6) ...213 
1) 670 
2) 670 
4) (a) 670 
4)(b) 670 
4 ) ( c ) 670 
4) (d) 670 
5) 670 

11,272,275 
69,159,213,364,373,504,614,625,643,744,754 

1) 213,467,492,504 
2) 213,492 
2) (a) 504 *Bold Page = Court Case* 
2) (c) 504 
3) 99,278,288,754 
3) (b) .302 
4) 267,278,344,504 
5) 267,344 
6) 90,267,278 
7) 267,409 
8) 159,244,267 
9) 288 
10) 90,504 

504 
69,99,12 7,140,364,432,648,695 

1) 169,364,467,578,585,638 
2) 364 
3) 321,364 
4) 69 
4)(a) 69,504,518 
4)(b) 69 
6) 169,373,460,585,596 

38,99,103,399,401,430,568,609,611,695 
1) 568 
l ) ( a ) 53,216,399,430,695 
1) (b) 568,599,609 
2) 364 
3) 695 

110,278,360,570,657,754 
1) 86,90,266,657,705,754 
2) 386,625,705,754 
2)(a) 386,705 
2)(b) 386,705 
2 ) ( c ) 386,705 
2) (d) 386,625,705 
3) 575,657,754 
4) 278 
5) 657 
7) 30,79,90,94,125,135,153,161,173,181,184,195, 

205,2 56,2 57,2 67,283,302,316,342,348,358,393,394,415,418,434,449,452, 
481,512,520,527,544,552,558,578,605,623,631,646,654,674,679 
1) 541 

547,598 
1) 55,110 
2) 37 
3) 37,55,110,133,504,547,598,610,641 
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ORS 656.289(4) 66,364 
ORS 656.295 55,110,133,267,399,547,598 
ORS 656.295(2) 55,110,547,610,657 
ORS 656.295(3) 107,108,541,570 
ORS' 656.295(5) 8,30,35,58,75,79,90,94,107,108,125,132,135, 

153,155,161,173,184,192,195,197,199,205,254,256,257,283,300,302,308,309,316, 
342,348,358,393,394,418,434,449,452,474,481,492,512,520,52 7,544,552,5 58,570, 
578,605,623,631,646,657,667,674,679,724 

ORS 656.295(6) 261,641,724 
ORS 656.295(8) 9,504,657 
ORS 656.298(3) 657 
ORS 656.298(6) 720,741,748 
ORS 656.304 629 
ORS 656.307 140,209,240,261,300,389,460,487,512,584,726, 

732,758 
ORS 656.307(2) 127,389,487,726,758 
ORS 656.307(3) 103,512 
ORS 656.307(5) 389,487,718 
ORS 656.313 278,375,379 
ORS 656.313(1) 278,641 
ORS 656.313(4) 278 
ORS 656.319 267,278,403,504,754 
ORS 656.319(1) 94,308,403,657,677,720,732,754 
ORS 656.319(1)(a) 246,657,677,720 
ORS 656.319(1)(b) 403,575,657,677,732 
ORS 656.319(4) 278,504,754 
ORS 656.319(5) 754 
ORS 656.325 267 
ORS 656.325(2) 439 
ORS 656.325(5) 231,288 
ORS 656.327 686 
ORS 656.327(1) 686 
ORS 656.331 732 
ORS 656.340(3) 625 
ORS 656.340(6) 625,705 
ORS 656.340(7) 625 
ORS 656.382 83,267,578,744 
ORS 656.382(1) 35,59,68,83,104,136,140,169,213,275,278,288, 

302,312,323,338,379,380,423,460,471,489,492,578,585,593,686,705 
ORS 656.382(2) ; 25,87,90,100,153,196,209,223,247,323,373, 

375,389,42 3,648,649,705,718 
ORS 656.382(3) 649 
ORS 656.382(4) 302 
ORS 656.386 223 
ORS 656.386(1) 142,209,223,380,389,399,401,489,507,516,577, 

598,644,718 
ORS 656.386(2) 104,223,389,399,401 
ORS 656.388 705 
ORS 656.388(1) 4 
ORS 656 .388(2) 718 
ORS 656.576 376 
ORS 656.578 28,338,576,615,684,692 
ORS 656.580(2) 376,670 
ORS 656.583(1) 615 
ORS 656.587 63,615,619,670 
ORS 656.591 615,692 
ORS 656.591(1) 692 
ORS 656.591(2) 615 
ORS 656.593 615 
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ORS 656.593(1) 28,338,376,619,650,684 
ORS 656.593(1) (a) 376,650 
ORS 656 .593(1) (b) 376,650 
ORS 656.593(1) ( c ) 63,338,376,650 
ORS 656.593(1)(d) 619,650 
ORS 656.593(2) 650 
ORS 656.593(3) 28,63,338,376,496,619,650,684 
ORS 656.616 625 
ORS 656.625 38,53,103,216,399,430,568,568,599,609 
ORS 656.625(1) 38,103,568,609 
ORS 656.704 86,110,360 
ORS 656.704(1) 615 
ORS 656.704(3) 90,110,127,389,512,615 
ORS 656.708 570 
ORS 656 .708(3) 90 
ORS 656 .712 86 
ORS 656.726 86,267 
ORS 656 .726(2) 512 
ORS 656.726(3) ( f ) 86,358,394,446,457,654,679 
ORS 656.726(3) ( f ) (A) 79,90,94,125,161,181,199,283,302,342,348, 

434,452,474,481,520,544,552,578,631,646 
ORS 656 .728(3) 625 
ORS 656.740(4) 110,360 
ORS 656 .740(4) ( c ) 110,360 *Bold Page = Court Case* 
ORS 656.802 11,40,368,561,672 
ORS 656.802(1) 203,346,549 
ORS 656.802(1) (a) 11,16,203,346,549,561,709 
ORS 656.802(1) (b) 11,346,368,549,672 
ORS 656.802(1) ( c ) 11,87,144,203,237,240,346,414,515,518,549, 

672 
ORS 656.802(2) 11,40,226,346,368,526,672 
ORS 656.802(2) (a) 40,226 
ORS 656.802(2)(b) 11,40,226,526,628 
ORS 656 .802(2) ( c ) 40,226,666 
ORS 656.802(2) (d) 11,40,59,226,362,526,628 
ORS 656.807 144,368,507 
ORS 656.807(1) 144,273,368,507,695 
ORS 656.807(1) (a) 144,507 
ORS 656.807(1)(b) 144,273,507 
ORS 6 5 7 . 1 5 5 ( 1 ) ( c ) 136,231 
ORS 657 .200 231 
ORS 685 .030(4) 686 
ORS 685 .110 686 

ADMINISTRATIVE RULE CITATIONS 

Rule Page(s) 

OAR 291-116-005(3) 600 
OAR 291-116-010(5) 600 
OAR 291-116-010(7) 600 
OAR 291-137-045 573 
OAR 436-10-005(9) 189 
OAR 436-10-040 406 
OAR 436-10-040(1) 686 
OAR 436-10-040(1)(a) 631 
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OAR 436.-10-040(2) (a) 406,631,663 
OAR 
OAR 686 
OAR 436-10-040(8) 123,189 
OAR 436-10-050(2) 189,292 
OAR 436-10-060(4) 421,527 
OAR 436-10-100(1)(d) 319 
OAR 436-30-005(4) 570 
OAR 436-30-065(1) 138 
OAR 436-30-360(2) 738 
OAR 119,135,452 
OAR 436-35-001 e t seq 30,72,79,94 ,125 ,135, 161, 173,181 , 184 

250,283,302,348,358,394, 418,434,449,457,474, 520, 527,544,552,578, 602, 
646,654,674,679 

OAR 436-35-002 90 
OAR 436-35-003 
OAR 436-35-005 418 
OAR 436-35-005(1) 418,602,654 
OAR 436-35-005(4) 181,205,217 ,394 ,474, 631 
OAR 436-35-010 t h r u -260 . . 199,342,348 ,544 ,552, 602, 623,646 
OAR 436-35-010(1) 623 
OAR 436-35-010(2) 448,667 
OAR 436-35-010(2)(a) 457,602 
OAR ,602 ,605, 623 
OAR 436-35-010(5) 267 
OAR 436-35-010(6) 306,348,457 ,552 ,646, 667, 679 
OAR 436-35-010(7) 153,199,217 ,306 ,348, 434, 448,552 ,646 
OAR 667 
OAR 667 
OAR 667 
OAR 436-35-060(5) 667 
OAR 436-35-060(7) 667 
OAR 436-35-070(1) 667 
OAR 436-35-070(2) [ 667 
OAR 436-35-070(3) 667 
OAR 436-35-070(5) 667 
OAR 436-35-070(6) 667 
OAR 436-35-100(1) . . 457 
OAR 436-35-110 199 
OAR 436-35-110(1)(b) 135 
OAR 436-35-110(3)(a) 199,623 
OAR 436-35-110(3)(d) 457,623 
OAR 43 6 - 3 5 - 1 1 0 ( 4 ) ( f ) 623 
OAR 436-35-110(7) 623 
OAR 
OAR 436-35-130(3) 348 
OAR 436-35-150(1) 348 
OAR 436-35-150(5) 348 
OAR 436-35-150(7) 348 
OAR 436-35-160(1) 348 
OAR 436-35-160(7) 348 
OAR 436-35-160(9)(a) 348 
OAR 436-35-160(9)(b) 348 
OAR 436-35-180 348 
OAR 436-35-180(2) 348 
OAR 436-35-180(3) 348 
OAR 436-35-190(11) 552 
OAR 436-35-200(1) 544 
OAR 436-35-220(9) 
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OAR 436-35-220(10) 679 
OAR 436-35-230(1) 544,679 
OAR 436-35-230(5)(a) 306 
OAR 436-35-230(5)(b) 306 
OAR 436-35-230(7) 544 
OAR 436-35-230(8) 679 
OAR 436-35-240(5) 306,434,646 
OAR 436-35-250 573 
OAR 436-35-260 153 
OAR 436-35-270 t h r u -440 30,79,94,125,173,184,199,205,250,283,302, 

342,348,394,418,474,481,512,520,527,544,552,578,602,605,631,674 
OAR 436-35-270(1) 30 
OAR 436-35-270(2) 418,602 
OAR 436-35-270(3)(a) 337 
OAR 436-35-270(3)(b) 337 
OAR 436-35-270(3) ( c ) 184,410,520 
OAR 436-35-270(3) (d) 184,205,410,481,520 
OAR 436-35-280 79,94,125,173,184,199,201,342,348,394,418, 

474,520,544,552,578,631,654,674 
OAR 436-35-280(1) 283,512,605 
OAR 436-35-280(4) 79 
OAR 436-35-280(6) 79 
OAR 436-35-280(7) 30, 72 , 79 , 94,125 ,161,173 , 181,184,197 ,199 , 205, 

250,302,337,342,358,394,418,449,474,481,520,527,544,552,578,631,654 
OAR 436-35-290 through 310 184,410 
OAR 436-35-290 79,94,184,199,205,283,449,520,527,552,578, 

631 
OAR 436-35-290(2) (a) 302,337,358,674 
OAR 436-35-290(3) 30 
OAR 436-35-300 283 
OAR 436-35-300(2) (a) 302,337,358,674 
OAR 436-35-300(3) 30,79,94,184,199,205,449,520,527,552,578, 

631 
OAR 436-35-300(4) 30,72,79,94,184,199,205,394,449,520,527,544, 

552,578,631 
OAR 436-35-300(5) 30,72,79,94,181,184,199,205,410,418,449,474, 

520,527,552,578,631 
OAR 436-35-310 99,283,410,481,520 
OAR 436-35-310(2) 410,520,527 
OAR 436-35-310(2) (a) 302,337,348,358,410,520,674 
OAR 436-35-310(2) (b) ..155,410,520 
OAR 436-35-310(3) 72,79,125,155,181,197,250,342,393,410,438, 

452,481,520,527 
OAR 436-35-310(3) (a) 199,205,337,342 
OAR 436-35-310(4) 30,72,79,94,125,173,181,184,199,250,342,394, 

410,418,438,449,474,481,520,527,544,552,578,631 
OAR 436-35-310(4)(a) 199,205,250 
OAR 436-35-310(4)(b) 173,199,205,449 
OAR 436-35-310(4) ( c ) 173,184,199,205,544 
OAR 436-35-310(4)(d) 199,205,394,474,481,552,631 
OAR 436-35-319(2) 410 
OAR 436-35-320(1) 135,283,418,474,679 
OAR 436-35-320(1)(a) 30 
OAR 436-35-320(2) 181,654 
OAR 436-35-320(4) 72,86,94,153,173,184,199,217,394,449,474, 

481,520,52 7,578,631,654 
OAR 436-35-320(7) 474 
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OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-

674 
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-
OAR 436-

35-330 
35-330 
35-330 
35-330 
35-330 
35-330 
35-330 
35-330 
35-330 
35-330 
35-340 
35-350 
35-350 
35-350 
35-350 
35-350 
•35-350 
•35-350 
•35-350 
•35-350 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 
•35-360 

•35-400 
•35-400 
-35-400 
-35-400 
•35-400 
•35-400 
-35-400 
-35-400 
•60-003 
•60-005 
•60-020 
-60-020 
•60-020 
•60-020 
•60-020 
-60-030 
-60-030 
-60-030 
•60-030 
-60-040 
-60-050 
-60-050 
-60-050 
•60-060 
•60-070 
-60-090 

199,217 
1) 217,654 
3) 217,654 
5) 173,217,654 
7) 217 
9) 217,654 
11) 217,654 
14) 394 
17) 181,394,654 
19) 181,199,394,654 
13) 99 

520 
2) 72,104,173,250,358,474,481,520,578,631,654 
3) 358,474 
4) 217, 358, 654 
6) 631 
7) 631 
8) 631 
10) 631 
11) 631 

520,552,674 
1) 302 
2) . 153,302 
3) 153,302 
4) 30,153,302 
5) 153,302 
6) 72,79,94,153,173,474,481,544 
7) 72,79,94,153,173,481,544 
8) 72,79,94,153,173,481,544 
9) 72,79,94,153,544 
10) 79,94,173,302,474,481,544,552,674 
11) 94,173,205,358,474,481,520,544,552,578,654, 

125,348,527 
348,527 

(b) 161 
( c ) (A) 394 

125,348 
(a) 394 
(a) (B) 348 
(b) 125,161 

176,218,294 
24,45,47,225,244,262,491 
2 
752 

(a) 183,623 
( c ) 183,752 
(k) 2 

285 
2 
2 
285,288 
344 

. 463 
463 
612,748 

t h r u (13) 629 
463 
319 

•Bold Page = Court Case* 
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OAR 436-60-145 ; 99,525,583 
OAR 436-60-145(1) 46,47,100,109,218,253,299 
OAR 436-60-145(2) 177,253,583 
OAR 436-60-145(3) 45,525,583 
OAR 436-60-145(3) (h) 225,643 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( i ) 298 
OAR 4 3 6 - 6 0 - 1 4 5 ( 3 ) ( j ) 298 
OAR 436-60-145(4) 152,188,188,225,507,676 
OAR 436-60-145(4)(b) through (d) ...152 
OAR 436-60-145(4)(e) 299 
OAR 436-60-145(4) ( f ) 177,253 
OAR 436-60-145(4) (g) 157,176,177,188,188,218,225,253,294,299,500, 

581 
OAR 436-60-145(4) ( i ) 152,177 
OAR 436-60-145(5) 152,177,188,188,225,253,500,507,525,581,676 
OAR 436-60-145(6) ...45,157,176 
OAR 436-60-145(6)(a)(D) 157 
OAR 436-60-145(6) (b) 157,176 
OAR 436-60-145(6)(c) 157 
OAR 436-60-145(6) (d) ...157,500,581 
OAR 436-60-145(6) (e) 152, 157,177 
OAR 436-60-145(6)(f) 157 
OAR 436-60-145(6) (g) 157,225 
OAR 436-60-145(6) (h) 46,48,157 
OAR 4 3 6 - 6 0 - 1 4 5 ( 6 ) ( i ) 45 
OAR 436-60-145(7) 24 
OAR 436-60-145(8) 176 
OAR 436-60-150(1) 149 
OAR 436-60-150(3) (e) 375,492 
OAR 436-60-150(4) ( i ) 157,176,188,188,194,218,225,244,262,294,298, 

299,458,507,525,582,583,643,676 
OAR 436-60-150(6) (e) 157,176,188,188,194,218,225,244,262,294,298, 

299,458,507,525,582,583,643,676 
OAR 436-60-180 436 
OAR 436-60-180(5) 266 *Bold Page = Court Case* 
OAR 436-61-004 625 
OAR 436-61-060 705 
OAR 436-61-100(1) 625 
OAR 436-65-600 e t seq 446 
OAR 436-83-200 94 
OAR 436-120-003(1) 625 
OAR 436-120-003(4) 625 
OAR 436-120-040(3) 625 
OAR 436-120-050 386 
OAR 436-120-050(7) 386 
OAR 436-120-085(10) 386 
OAR 436-120-100(1) 705 
OAR 436-120-120(1)(a) 705 
OAR 437-01-015(55)(a) (A) 734 
OAR 437-01-140(1) 734 
OAR 437-40-030(1) 734 
OAR 438-05-046(1) 575 
OAR 438-05-046(1) (a) ....582,657 
OAR 438-05-046(1) (b) 9,657 
OAR 438-05-052 194 
OAR 438-05-075 575 
OAR 438-06-031 670 
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OAR 438-06-070 192 
OAR 438-06-071 645 
OAR 438-06-081 300,309,313,645 
OAR 438-06-081(4) 309,315 
OAR 438-06-091 300,313,315,670 
OAR 438-06-091(3) 558 
OAR 438-06-091(4) 315,558 
OAR 438-07-005(4) 541 
OAR 438-07-015 43,104,541 
OAR 438-07-015(2) 617 
OAR 438-07-015(4) ..541,585 
OAR 438-07-015(5) 43 
OAR 438-07-017 104,527 
OAR 438-07-018 43,423 
OAR 438-07-018(1) 43,423,585 
OAR 438-07-018(2) 43,423 
OAR 438-07-018(3) 43,423 
OAR 438-07-018(4) 43,541,585 
OAR 438-07-022 291 
OAR 438-07-025(1) 50 
OAR 438-08-020 605 
OAR 438-09-001 e t seq 24,45,102,244,262,491 
OAR 438-09-001(1) 24,45,46,47,100,109,218,225,244,253,299 
OAR 438-09-005(1) 643 
OAR 438-09-005(2) 643 
OAR 438-09-010(7) 148 
OAR 438-09-020 194,525 
OAR 438-09-020(1) 152,177,188,188,225,253,496,507,581,676 
OAR 438-09-020(1)(a) 48,157 
OAR 438-09-020(1)(b) 148 
OAR 438-09-020(1)(c) 148,157,176,177,188,194,218,262,299 
OAR 438-09-020(2) 148,152,176,177,188,188,225,253,335,507,676 
OAR 438-09-020(2)(a) 48,157,583 
OAR 438-09-025(1) 222 
OAR 438-09-025(2) 157,222,443,500,581,582 
OAR 438-09-025(3) 443,500,581 
OAR 438-09-035(1),(2)&(3) 601 
OAR 438-10-005 90,358,446,452 
OAR 438-10-010 79,90,94,125,161,173,184,199,342,348,358, 

418,434,481,512,544,552,578,623,631,646,674 
OAR 438-10-010(1) 205,302,348,474,520,602 
OAR 438-10-010(2) 602 
OAR 438-11-010(1) 321 
OAR 438-11-015 527 
OAR 438-11-020 527 
OAR 438-11-020(2) 589 
OAR 438-12-037(1)(b) 568 
OAR 438-12-037(1)(c) 599 
OAR 438-12-055 38,53,216,430,432,568,611 
OAR 438-12-060 38,432 
OAR 438-15-010(4) 4,9,25,50,59,68,76,78,82,83,87,90,101,115, 

123,138,140,144,149,153,156,169,190,209,213,226,237,247,261,267,2 70,2 73,275, 
302,309,315,316,323,336,344,368,373,380,389,406,409,421,436,439,448,455,460, 
463,467,481,489,492,501,507,512,515,527,538,541,547,549,552,570,575,577,585, 
589,593,601,605,612,617,621,629,631,638,649,663,686 

OAR 438-15-010(5) 705 
OAR 438-15-010(6) 104 
OAR 438-15-030(1) 35,601 
OAR 438-15-040 649 
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OAR 438-15-040(2) 138 
OAR 438-15-052 102,194,676 
OAR 438-15-055 354 
OAR 438-15-055(1) 220,389 
OAR 438-15-065 649 *Bold Page = Court Case* 
OAR 438-15-080 399,401 
OAR 438-15-085 354 
OAR 438-15-085(1) 220 
OAR 438-15-090 487 

LARSON CITATIONS 

Lar s o n Page(s) 

1 Larson, Workmen's Compensation Law, 2.20 709 
1 La r s o n , WCL, 13.11(d) a t 3-379 (1985) 439 
1 Larson, WCL, 13.11(d) a t 3-381, 3-382 (1985) 439 
1 La r s o n , WCL, 13.11(d) a t 3-382 (1985).. 439 
1 Larson, WCL, 13.21 (1985) 78 
1 Larson, WCL, 13.21 at 3-415 & n. 84 (1985, Supp. 1988) 78 
1 Larson, WCL, 16.10 at 4-204 (1985) 698 
1 La r s o n , WCL, 16.11 at 4-124 thru 4-141 (1985) 329 
1 Larson, WCL, 16.13 at 4-145 thru 4-149 (1985) 329 
1 La r s o n , WCL, 16.31 at 4-208.62 n 53 (1990) 714 
1 Larson, WCL, 16.32 (1990) 714 
1 Larson, WCL, 17.10 at 4-209 to 4-218 (1985) 166 
1 Larson, WCL, 18.12 at 4-252 t h r u 4-267 (1985) 329 
1 Larson, WCL, 19.24 at 4-344 thru 4-346 (1985) 329 
1 Larson, WCL, 19.29, 294.69 t h r u 294.71 (1972) 257 
1 Larson, WCL, 19.35 at 4-387 thru 4-390 (1985) 163,166 
1 Larson, WCL, 19.61 at 4-40-6 to 4-407 (1985) 163,166 
1 Larson, WCL, 19.62 at 4-411 (1985) 163 
1A Larson, WCL, 29.10 at 5-355 272 
IB Larson, WCL, 41.64 at 7-465 (1985) 561 
1C Larson, WCL, 44.34(a) (b) (1986) 332 
2 Larson, WCL, 57.35 (1987) 270 

OREGON RULES OF C I V I L PROCEDURE CITATIONS 

Rule Page(s) 
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