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In the Matter of the Compensation of
ROLAND DIR, Applicant
WCB Case No. CV-92001
FINDINGS OF FACT, CONCLUSIONS AND PROPOSED ORDER (CRIME VICTIM ACT)
Michael O. Whitty, Assistant Attorney General

Pursuant to notice, a hearing was conducted and concluded by Roger C. Pearson, special
hearings officer, on May 8, 1992 at Salem, Oregon. Applicant, Roland Dir, was present and
unrepresented. The Department of Justice Crime Victims' Compensation Program ('Department”) was
represented by Michael O. Whitty, Assistant Attorney General. Jason Barber, claims examiner, was also
present on behalf of the Department. The court reporter was Marlene Cromwell. The record was closed
May 8, 1992.

Applicant has requested review by the Workers' Compensation Board of the Department's
Findings of Fact, Conclusions and Order on Reconsideration dated November 4, 1991. By its order, the
Department denied applicant's claim for compensation, filed pursuant to the Compensation of Crime
Victims Act. ORS 147.005 to 147.365. The Department based its denial on the applicant's substantial
contribution to his injury through the provocation of his assailant.

FINDINGS OF FACT

On August 2, 1991, applicant filed an application for benefits with the Department, claiming that
he had been the victim of a May 26, 1990 assault. Specifically, applicant stated that he had become
involved "in small argument with black man and friend . . . man shot me in the head then in the neck
and chest.” ’

On August 16, 1991, the Department issued its Findings of Fact, Conclusions and Order.
Although it was persuaded that applicant sustained injuries as a result of the assault, the Department
concluded that it had not been filed within one year from the date of the incident. Relying on ORS
147.015(6) and OAR 137-76-030, the Department denied the claim for benefits as untimely filed.

On August 27, 1991, applicant requested reconsideration. Noting that he had been in a coma
and incapable of completing the application within the required period, applicant sought assistance from
the Department in fulfilling his financial obligations.

Thereafter, the Department began a further investigation. On September 10, 1991, applicant
submitted a written statement which provided the following account. After pulling into a convenience
store, applicant became embroiled in an argument with two men over a parking space. After a "couple
minutes” of argument in which applicant was "threaten[ed],” one of the men attempted to remove a
shovel from applicant's truck. As applicant "tried to get the shovel back from them[,] the other guy
pulled a shot gun out of his trunk and shot me.”

On September 18, 1991, the Department issued another decision, making the following findings.
As applicant pulled into the convenience store, the suspect ("John Norman") and a friend were using the
public telephone in front of the store. Applicant, who was extremely intoxicated (his blood alcohol
content was later found to be .346), began yelling profanities and racial slurs at the two individuals. A
verbal altercation ensued. Eventually, applicant took a shovel from his vehicle and smashed the
window in Norman's vehicle. Thereafter, Norman removed a shotgun from the trunk of his vehicle and
shot applicant, who was approximately 60 to 70 yards away.

Based on the aforementioned findings, the Department reached the following conclusions.
Although it was apparent that applicant had sustained injuries as a result of the assault, the Department
was persuaded that applicant had substantially provoked his assailant. Consequently, relying on ORS
147.125(3), the Department denied applicant’s claim for benefits.

On October 11, 1991, the Department received applicant’s request for further consideration of its
decision. Asserting that the manager of the convenience store agreed with his version of the incident,
applicant once again sought benefits.
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On October 30, 1991, the Department received several incident reports from the City of Portland
Police Bureau. Officer Jensen conducted the initial investigation at the scene of the incident. He
interviewed two clerks (Baker and Brennecke), who were working at the convenience store.

Baker recalled that two black males were using the pay phone outside of the store, when
applicant drove up in his truck. Applicant and the black men began arguing, eventually resulting in
applicant removing his shirt and "kick[ing] in the air.” The black men then took shovels from the back
of applicant's truck, prompting applicant to exclaim that "you black guys never fight fair." In response,
the black men laughed at applicant, telling him that he was drunk. At this point, Baker went outside to
calm the situation, persuading the black men to return the shovels and shake hands with applicant.

Notwithstanding this temporary resolution of hostilities, Baker recalled that applicant and one of
the black men (later determined to be George Waters) resumed their dispute. When applicant grabbed a
shovel, Waters began running down the street. Applicant gave chase, at which time Baker suggested to
the other black man (later determined to be Jonathan Norman) that "you better go get him [Waters] and
pick him up.” Norman agreed and got into his vehicle and went after applicant and Waters. Baker
recalled that in passing applicant, Norman "swung out into the oncoming traffic so as not to strike him."
Thereafter, Baker saw applicant returning to the store, with the black men throwing bottles toward him.
Although Baker did not observe applicant's next action, Brennecke told Baker that applicant had broken
out Norman's car window. A short time later, Baker heard a gun shot.

In Baker's opinion, the black men had not wanted to get involved. In particular, Baker had
been asked by one of the men -"why don't you get him in the store so we can get out of here."

Brennecke also recalled that the argument began soon after applicant drove into the store's
parking lot. Brennecke heard applicant use the word "niggers.” He also observed applicant removing
his shirt and, while the black men were standing still, make an "uncoordinated karate kick, which did
not come close to hitting" either man. When applicant stumbled and fell, the black men took shovels
from applicant’s truck, but did not strike applicant with them. It was at this point that Baker went
outside, the shovels were returned to the truck, and everyone shook hands. :

The next thing that Brennecke saw was applicant with a shovel chasing Waters down the street.
Brennecke then observed Norman get into his car and drive after them. Brennecke noted that the car
swerved to avoid hitting applicant. Waters attempted to get into the car. However, with applicant
continuing to pursue him, he was unable to do so. At this point, both black men threw bottles at
applicant. Then applicant struck the side window of the car with the shovel, breaking the glass.
Norman, who had returned to-the car after throwing a bottle, again left the vehicle. Shortly thereafter,
Brennecke heard the gunshot.

Officer Anderson also conducted an investigation, interviewing Melissa Kelly and Christy
McLeod. These witnesses had been in a vehicle which was stopped at a nearby red light when the
shooting occurred. They were interviewed separately and gave consistent versions of the event. The
witnesses saw a white man (applicant) "holding a shovel in a threatening manner” toward a black man
(Waters), who was holding a bottle of beer "in a threatening manner.” The men were arguing. Waters
appeared to be trying to "escape” into the front passenger seat of a car which was slowly moving down
the street. However, every time Waters advanced toward the car, applicant moved toward him with the
shovel.

Eventually, according to Kelly and McLeod, Waters threw the beer bottle at applicant, at which
time applicant struck the front passenger side window of.the car with the shovel. At this point, the
driver of the car (Norman) got out and threw a can of root beer at applicant. Norman then "calmly
walked to his trunk and opened it." He removed an object from the trunk and pointed it at applicant.
When they heard the shot, Kelly and McLeod realized that the object was a gun. Until the shooting,
the women "originally thought that the argument was not very serious."

Officer Kruger interviewed several witnesses who resided near the shooting scene. From inside
his residence, Robert Smith saw applicant holding a shovel and arguing with Waters. After Waters
threw a beer bottle at applicant, he got into the front passenger's side of Norman's car. Smith also saw
Norman get out of the driver's side of the car, throw a bottle at applicant and return to the car. At this
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point, applicant advanced to the car and broke out the passenger's window with his shovel. Norman
drove the car approximately 40 feet up the street and stopped. Waters exitted the car and began moving
back towards applicant, who had moved to the sidewalk. Norman also exitted the car and told Waters
to return. Exclaiming "you really f -up now," Norman opened the trunk of his car, removed a
shotgun, and fired one round from the hip at applicant.

Sophia Frison and Lisa Shenk were with Smith at the time of the shooting. According to Officer
Kruger's report, Frison's recollection of the events was "identical” to Smith's account. In addition,
Shenk's description "matched” Smith's version, but was less detailed.

Approximately one week after the shooting, Detective Findling interviewed Norman, who
provided the following account of the events that night. While using the pay phone at the convenience
store, Norman noticed applicant drive up in his truck. Norman then heard applicant speaking to him
and his friend (Waters) in a racial and derogatory manner. When Norman told applicant to go into the
store because they did not want any trouble, applicant became more belligerent. After applicant tried to
kick Waters, Waters picked up a shovel from applicant’s truck, and the store clerk (Baker) came out and
told applicant to come into the store. It was at this point that Waters put the shovel down, and Baker
attempted to get applicant and Waters to shake hands. However, Waters drew back because he
believed applicant was trying to pull him towards applicant.

Thereafter, applicant started for the store's door, but then turned toward Norman who was still
onthe phone. Waters then struck applicant on the face, prompting applicant to remove his shirt. When
applicant got within arm’s length of him, Norman pushed him back. Baker, the store clerk, then offered
Norman a quarter to use another pay phone. When Norman agreed, applicant grabbed a shovel and
attempted to strike Norman. After missing Norman, applicant began chasing Waters down the street.
Baker then gave Norman the quarter and suggested that he pick up his friend.

Norman drove down the street, swerving to avoid applicant. As Norman pulled up to let
Waters in, applicant came at Waters with the shovel. When Waters backed off, applicant hit the
passenger side window with the shovel. Norman drove forward and stopped the car to let Waters in.
Upset and scared, Norman got out of the car, went to the trunk, and removed the shotgun. Norman
recalled applicant moving toward him, at which time Norman fired. Although Norman stated that he
aimed low, Detective Findling noted that applicant’'s wounds were from his lower rib cage to the top of
the head.

Detective Findling also interviewed Sophia Frison, who observed the incident from Robert
Smith's residence. Frison recalled that after Waters threw a beer bottle at applicant, applicant ran
toward the car with the shovel in his hands. At that point, Norman got out of the car and threw a beer
bottle at applicant. When applicant backed up, Norman got back into the car. Waters had not returned
to the car. Applicant than ran toward the car and struck the passenger side window with a shovel.
After striking the window, applicant "backed up to a nearby telephone pole.” Thereafter, Norman left
the car, opened the trunk, removed the shotgun, and shot applicant. Frison believed that Waters was
"really trying to get away from [applicant] but that he did go back at [applicant] when the window was
broken.”

Detective Findling interviewed Robert Smith. Smith recalled that, after the two men threw
bottles at him, applicant went to the car and broke out the window.

Detective Findling also was contacted by Christine Enold. Enold had last seen applicant at 6:45
p.m., approximately 9 hours before the shooting. When she last saw applicant, he was intending to
return to a residence after watching the first half of a basketball game. Enold stated that applicant was
"an alcoholic but had stopped drinking recently.” Describing applicant as normally "very easy going,"
Enold noted that "he did have a loud mouth and seemed to show off when he was drinking."

Detective Jensen interviewed George Waters, the passenger in Norman's car. Waters stated that
applicant approached them while they stood near a telephone booth. Applicant stated "what are you
looking at?" and "you niggers must want to fight?" Waters admitted striking applicant, but only after he
had been kicked in the knee. After the store clerk had attempted to resolve the dispute, applicant had
grabbed the shovel and eventually started chasing Waters down the street. Waters, who was holding a
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Gatorade bottle and a Root Beer cup, called to Norman to come pick him up. At that point, Norman
drove toward Waters and Waters threw the Gatorade bottle at applicant.

When Norman pulled the car to a position where Waters could get in, applicant charged the car,
struck the passenger side window with the shovel, and poked at Norman with the end of the shovel.
Norman drove the car forward, stopped, got out of the car, and removed the gun from the trunk.
Norman asked applicant why he had broken the window. At that time Waters recalled that applicant
"began to 'walk' towards Norman's position carrying the shovel in a 'port arms' position.” Norman
fired when they were approximately 30 feet apart. In Waters' opinion, Norman had shot applicant
because he "'probably didn't want to take anymore chances' with [applicant], and that he was angry
about having his car damaged."

On November 4, 1991, the Department issued its Order on Reconsideration. After reviewing the
police reports (including statements from the store clerks, the two occupants of the vehicle stopped at
the red light, and the three residents), the Department found some slight discrepancies concerning its
September 19, 1991 findings of fact. Nevertheless, reasoning that there was no basis for reversing its
prior conclusion, the Department adhered to its decision that applicant was not entitled to benefits
because he had substantially contributed to his injuries by provoking his assailant.

Thereafter, applicant requested Board review of the Department's Order on Reconsideration.
Contending that "all confrontations or arguments that had taken place were resolved” and that he "was

standing in the parking lot and was then shot," applicant sought reversal of the Department's decision.

CONCLUSIONS OF LAW

The standard of review for cass appealed to the Board under the Act is de novo on the entire
record. ORS 147.155(5); [ill M. Gabriel, 35 Van Natta 1224, 1226 (1983).

Pursuant to ORS 147.015(5), applicant is entitled to an award under the Act, if, the death or
injury to the victim was not substantially attributable to the wrongful act of the victim or substantial
provocation of the assailant of the victim. The Department shall determine the degree or extent to
which the victim's acts or conduct provoked or contributed to the injuries or death of the victim, and
shall reduce or deny the award of compensation. ORS 147.125(3).

"Substantially attributable to his wrongful act" means attributable to an unlawful act voluntarily
entered into from which there can be a reasonable inference that, had the act not been committed, the
crime complained of would not have occurred. OAR 137-76-010(7). "Substantial provocation” means a
voluntary act or utterance from which there can be a reasonable inference that, had it not occurred, the
crime would not have occurred. OAR 137-76-010(8).

After closely and carefully observing applicant's attitude and demeanor while testifying, I
detected nothing which would cause me to doubt his credibility.  Nevertheless, in light of
uncontradicted reports establishing that his blood alcohol level was .346 and considering that his
recollection of the events surrounding his injury is inconsistent with the observations of several
uninterested witnesses as well as his prior written accounts, I do not consider his testimony to be
reliable. Therefore, in reaching my conclusions, I rely on the written record.

My conclusion that claimant's testimony was inconsistent with the record and his prior
statements is based on the following reasons. To begin, claimant testified that the altercation began
when the two black men drove into the parking lot and confronted him over the use of the telephone.
However, in seeking reconsideration of the Department's decision, he had stated that the dispute arose
over a parking space. Moreover, the two store clerks who observed the argument recalled that: (1) the
two black men had arrived first; (2) applicant began uttering profanities and racial slurs; and (3)
applicant removed his shirt and began kicking toward the black men. One of clerks (Baker) further
concluded that the two black men had not wished to get involved with applicant and one of them had
requested that Baker try to get applicant into the store so they could leave without further trouble.

Secondly, applicant recalled that the shooting occurred some 15 feet from the store. Yet, both
store clerks recounted that the shooting incident occurred down the street which adjoined the store's
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parking lot. Because of the location of the shooting, the clerks were unable to observe the shooting.
Furthermore, witnesses at the red light, as well as the nearby residences, stated that Norman's car
continued to slowly proceed down the street and, after the "broken window" incident, moved another
40 feet before stopping.

In addition, applicant testified that he struck the driver side window of the vehicle with the
shovel. This statement is directly contrary to the statements from the women who were parked at the
adjoining intersection, as well as a nearby resident (Smith), who stated that applicant struck the
passenger side window.

Finally, applicant recalled that he was retreating towards the store when he was shot. This
testimony is directly contrary to his September 1991 written statement which he submitted to the
Department. At that time, applicant stated that he was shot when he tried to retrieve his shovel from
the men. Moreover, other than a reference to backing up to a nearby telephone pole on the sidewalk
following the "shovel” incident, none of the witnesses' statements supports applicant's recollection.

Turning to a review of the record, I conclude that applicant's injuries were substantially
attributable to his own wrongful act and that he substantially provoked his assailant. This conclusion is
based on my observation that at each stage of this unfortunate incident, applicant behaved in a manner
which substantially contributed to the escalation of emotions and violent actions.

Specifically, applicant initiated the altercation by verbally accosting the two black men. After
the store clerk had reduced the initial tensions and the shovels had been returned to applicant's truck,
applicant reincited the exchange by grabbing the shovel and pursuing Waters down the street. In
addition, after Norman attempted to retrieve Waters, applicant prevented Waters from entering
Norman's vehicle by brandishing the shovel in a threatening manner. Eventually, applicant further
escalated the encounter by striking the passenger side window. of Norman's car with the shovel.

‘Applicant does not contest the fact that his blood alcohol content the night of the shooting was
recorded at .346. He also acknowledges that he participated in a heated disagreement and physical
confrontation, which included his striking a window of his assailant's vehicle with a shovel.
Nevertheless, applicant contends that these exchanges and confrontations had been resolved by the time
of the shooting. In particular, he asserts that he was shot some 5 minutes after the "shovel” incident
and that he was retreating from the area when he was shot.

The record does not corroborate applicant's account of the incident. As previously discussed,
applicant's testimonial version of events is contradicted by his own prior written statement which
claimed that he was shot while attempting to retrieve his shovel. Furthermore, by the witnesses’
accounts, the shooting occurred after Norman had driven his car approximately 40 additional feet,
exitted the vehicle, and removed a shotgun from the trunk. There is no suggestion that there was a
noteworthy delay between the "shovel” incident and the shooting. In addition, other than a reference to
applicant backing up to a nearby telephone pole on the sidewalk, there is no indication that he was
extricating himself from the area at the time of the shooting. In fact, had applicant been leaving the
scene as he now contends, it is reasonable to assume that in 5 minutes time he would have been beyond
the range of a shotgun blast.

My review of the record does not lead me to a conclusion that the shooting was an isolated
incident which should be considered separately from the immediately preceding events.
Notwithstanding the dramatic escalation of violence occasioned by the use of a firearm, the fact remains
that this unfortunate incident was prompted by applicant's voluntary and unlawful assault and
aggressive behavior. Therefore, I hold that the injuries applicant has suffered are substantially
attributable to his own wrongful actions. 1 am further persuaded that applicant's conduct leading to the
shooting constitutes substantial provocation of his assailant.

My conclusion should not be interpreted as condoning the conduct exemplified by applicant's
assailant. To the contrary, such an act of violence is deplorable and, I trust, the assailant has been
punished to the fullest extent of the law. Nevertheless, to receive benefits as a victim of a crime under
the Act, the legislature has required that applicant's injury must not be substantially attributable to his
own wrongful act or his substantial provocation of his assailant. For the reasons discussed above, I have




1426 ' Roland Dir, 44 Van Natta 1421 (1992)

concluded that applicant’'s conduct constitutes substantial contribution and/or provocation.
Consequently, 1 am obligated to conclude that applicant's claim does not satisfy the statutory -
requirements which would entitle him to benefits under the Act.

In conclusion, the physical and financial trauma caused by this tragic event is apparent.
However, the legislature has mandated that several specific requirements be met before applicant can
recover benefits. For the reasons detailed above, one of these requirements has not been satisfied.
Accordingly, his claim for benefits must be denied.

PROPOSED ORDER

I recommend that the Findings of Fact, Conclusions and Order on Reconsideration of the
Department of Justice Crime Victims' Compensation Program dated November 4, 1991 be affirmed.

July 1, 1992 Cite as 44 Van Natta 1426 (1992)

In the Matter of the Compensation of
ROBERT W. INKENBRANDT JR., Claimant
WCB Case No. 91-15335
ORDER DENYING RECONSIDERATION
Merrill Schneider, Claimant Attorney
Cooney, et al., Defense Attorneys

On June 4, 1992, we dismissed the insurer's request for Board Review of Referee Podnar's order
that: (1) directed the insurer to pay claimant temporary total disability commencing April 26, 1991; (2)
assessed penalties under ORS 656.262(10) for unreasonable claim processing; and (3) awarded an
assessed fee for claimant's attorney's efforts in reclassifying the claim from nondisabling to disabling.
We took this action in accordance with the parties’ "Disputed Claim Settlement,” which we also
approved on June 4, 1992. The insurer has now submitted a "Request for Board Review" of our June 4,
1992 order. Inasmuch as we have already dismissed the insurer's request for review, we treat its
submission as a motion for reconsideration of our dismissal order. We deny the motion.

On June 5, 1992, the Board received the parties’ Claim Disposition Agreement (CDA) concerning
claimant's December 1990 injury claim. The CDA currently remains pending before the Board. On
receipt of the CDA, all other Board proceedings are suspended. OAR 438-09-030(1). Consequently, we
are not authorized to take further action regarding this matter. Moreover, even if we were so
authorized, we would decline to reconsider our decision because the insurer's request for review was
validly dismissed in accordance with the parties' properly approved agreement.

Acéordingly, the motion for reconsideration is denied. The parties' rights of appeal shall
continue to run from the date of our June 4, 1992 dismissal order.

IT IS SO ORDERED.
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In the Matter of the Compensation of
DALE P. BALLOU, Claimant
WCB Case No. 90-21265
ORDER OF ABATEMENT
William H. Skalak, Claimant Attorney
Susan Ebner (Saif), Defense Attorney

The SAIF Corporation requests reconsideration of our June 4, 1992 Order on Review that
affirmed a Referee's order which set aside its partial denials of claimant's current left hip avascular
necrosis and femoral head condition. Contending that we did not intend to find it responsible for
claimant’s underlying avascular necrosis disease, SAIF asks that we uphold those portions of its denials
which denied claimant’s underlying aseptic/avascular necrosis condition.

We withdraw our June 4, 1992 order for reconsideration. Before proceeding with our
reconsideration, claimant is granted an opportunity to respond. To be considered, claimant's response
must be filed within 14 days from the date of this order. Thereafter, this matter shall be taken under
advisement.

IT 1S SO ORDERED.

July 2, 1992 Cite as 44 Van Natta 1427 (1992)

In the Matter of the Compensation of
BARRY M. BRONSON, Claimant
WCB Case No. 90-16125
ORDER ON REVIEW
Ronald A. Fontana, Claimant Attorney
Roberts, et al., Defense Attorneys

Reviewed by Board Members Brazeau and Hooton.

Claimant requests review of those portions of Referee Hoguet's order that: (1) upheld the self-
insured employer's denial of claimant's occupational disease claim for a mental condition; and (2)
declined to award an independent attorney fee in addition to a penalty for the employer's unreasonable
resistance to the payment of compensation. The employer cross-requests review of those portions of the
order that: (1) concluded that claimant was entitled to interim compensation from April 9, 1990 through
August 28, 1990; and (2) awarded a penalty for its unreasonable resistance to the payment of
compensation. On review, the issues are compensability, interim compensation, penalties and attorney
fees. We affirm in part and modify in part.

FINDINGS OF FACT

We adopt the Referee’s findings of fact.

CONCLUSIONS OF LAW AND OPINION

Compensability

- The Referee determined that claimant had a mental disorder generally recognized within the
medical community and that the disorder arose out of and. in the course of employment. The Referee
further determined that, with one minor exception, the stressful conditions existed in a real and
objective sense. The Referee concluded, however, that claimant had failed to establish that he was
subjected to conditions not generally inherent in every workplace and, accordingly, that his mental .
disorder claim was not compensable. We agree and adopt the Referee's conclusions. We add the
following supplementation.

On review, claimant first contends that the Referee erred in finding that the conditions causing
his mental disorder were conditions inherent in every working situation. ORS 656.802(3)(b).
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Specifically, he argues that the employer’s ban of polystyrene products and its effect on his sales quota
of polystyrene food service disposables are not conditions common in every workplace.

In Housing Authority of Portland v. Zimmerly, 108 Or App 596 (1991), the court concluded that,
by adding the language limiting compensable claims to those caused by "conditions other than
conditions generally inherent in every working situation,” thelegislature intended to preclude claims for
mental disorders that arose from conditions common to all occupations. In this case, we agree with the
Referee's determination that, while the polystyrene ban adversely affected claimant's sales, it
represented but one example of the regulatory rules and guidelines affecting all jobs. Thus, as noted by
the employer, it is inappropriate to focus on the specifics of the ban itself and overlook its general
relationship to the workplace. Because operating within everchanging legal parameters is a condition
generally inherent in every work place, we do not consider those factors sufficient to establish a
compensable claim under ORS 656.802(3)(b).

Claimant next contends that the Referee erred in finding that his perception that his manager
had prejudged him did not exist in a real and objective sense. He argues that, regardless of how
unreasonable his perception of his manager's conduct may have been, his claim is compensable because
he was reacting subjectively to real, potentially stress-causing events.

We agree that the reasonableness of a claimant's perception is irrelevant if the events are, in
fact, capable of causing stress. Adsitt v. Clairmont Water District, 79 Or App 1 (1986). Nonetheless,
even if the alleged events, viewed objectively, were capable of causing stress, we conclude that the
manager's actions, including the January 1990 meeting and two subsequent ride-alongs, were reasonable
corrective or job performance evaluation measures. Accordingly, they too cannot be considered as the
basis for finding claimant's adjustment disorder compensable.

Interim Compensation

The employer contends that the Referee erred in finding that claimant was entitled to interim
compensation from April 9, 1990, the date he first sought treatment, through August 28, 1990, the date
of the denial. It contends that May 11, 1990, the date claimant filed his claim, was the date it first had
notice of a work related claim and that after April 27, 1990 claimant was away from work for reasons
unrelated to his claim. '

In Jones v. Emanual Hospital, 280 Or 147 (1977), the Court held that, under the provision of
ORS 656.262, an employer or insurer is required to begin payment of interim compensation within 14
days of having notice of a claim. The payments are due regardless of compensability and are intended
to prevent delays in processing and insure a worker's well being during the period in which acceptance
or denial of the claim was being considered. In Bono v. SAIF, 298 Or 405 (1984), the Court limited the
effect of Jones, holding that, because the purpose of interim compensation is to compensate the injured
worker for leaving work, compensation is not required if the worker fails to prove that he was away
from work for reasons related to the claim.

Turning to the facts of this case, we first conclude that the employer first had notice of the claim
on April 10, 1990, the date it received a facsimile indicating that claimant had been taken off work for
stress that he attributed to his work. (Ex. 2-4). That knowledge was sufficient to lead a reasonable
employer to conclude that workers’ compensation liability was a possibility. See Argonaut Ins. v. Mock,
95 Or App 1 (1989); Arthur L. Ennis, 43 Van Natta 1477 (1991). Thus, the employer was required to
begin payment of interim compensation on April 24, 1990. We add, however, that Dr. Kepple released
claimant from work only through April 27, 1990. (Ex. 4). Thereafter, claimant was away from work for
reasons unrelated to his claim, j.e., he had been fired. Accordingly, it follows that he was not entitled
to interim compensation after that date. Nix v. SAIF, 80 Or App 656 (1986). ’

Penalty

The Referee concluded that the employer's unexplained failure to pay interim compensation was
unreasonable and, accordingly, imposed a penalty pursuant to ORS 656.262(10). We agree and adopt
the Referee's conclusion that the employer's conduct warranted the assessment of a penalty. See Lester
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v. Weyerhaeuser, 70 Or App 307 (1984). We add, however, that the penalty shall be limited to an
amount equal to 25 percent of interim compensation due under this order.

Attorney Fee

In addition to one-half the assessed penalty for the employer's failure to pay interim
compensation, claimant contends that his attorney is entitled to an independent attorney fee under
ORS 656.382(1). We disagree. As we recognized in Nicolasa Martinez, 43 Van Natta 1638 (1991), a
separate attorney fee is not payable where the alleged basis for the fee is the same that which has been
previously penalized under ORS 656.262(10). Thus, claimant’s attorney fee is limited to one-half the
penalty provided above.

ORDER

The Referee's order dated June 14, 1991, as amended August 2, 1991, is affirmed in part and
modified in part. In lieu of the Referee's award of interim compensation and a penalty, the employer is
ordered to pay claimant interim compensation from April 24, 1990 through April 27, 1990. For its
unreasonable failure to pay interim compensation, the employer is assessed a penalty equal to 25
percent of the interim compensation due. One-half of the penalty is payable to claimant's counsel in
lieu of an attorney fee. The remainder of the order is affirmed.

July 2, 1992 Cite as 44 Van Natta 1429 (1992)

In the Matter of the Compensation of
ROBERT A. HANSEN, Claimant
WCB Case No. 91-08397
ORDER ON REVIEW
Merrill Schneider, Claimant Attorney
Jerome P. Larkin (Saif), Defense Attorney

Reviewed by Board Members Hooton and Brazeau.
Claimant requests review of Referee Peterson's order that declined to direct the SAIF
Corporation to pay claimant's scheduled permanent disability award at the rate of $305 per degree. On

review, the issue is the rate of scheduled permanent disability. We affirm.

FINDINGS OF FACT

We adopt the Referee's "Findings of Fact” with the following supplementation.

An April 5, 1990 Determination Order awarded claimant a specified dollar amount of
compensation for 14 percent scheduled permanent disability that corresponded to $145 per degree of
disability. '

Claimant requested a hearing on July 11, 1990 regarding that award. By Stipulation and Order
on September 10, 1990, the award was increased by a specified dollar amount of compensation for an
additional 5 percent scheduled permanent disability, which corresponded to $145 per degree of
disability. The parties agreed that the Stipulation and Order was intended to settle all issues raised or
raisable regarding the award of scheduled permanent disability.

On January 2, 1991, more than six months after the April 5, 1990 Determination Order was
issued, claimant filed a request for hearing challenging the rate of scheduled disability.

CONCLUSIONS OF LAW AND OPINION

The Referee concluded that, because claimant stipulated and agreed to an award which
corresponded to the rate of $145 per degree, claimant was precluded from subsequently challenging the
rate at which his scheduled permanent disability was paid. He, therefore, declined to direct SAIF to pay
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claimant’'s award at the rate of $305 per degree. We affirm the Referee's decision with the following
comments.

Subsequent to the Referee's decision, we held in Michael E. Morrison, 44 Van Natta 372 (1992),
that because a Determination Order was final and the claimant had stipulated to payment of an
additional award at the rate of $145 per degree, the claimant was precluded from subsequently asserting
that his award should have been paid at the rate of $305 per degree. There, the claimant's injury claim
was closed by a Determination Order that awarded a specified dollar amount of compensation for 40
percent scheduled permanent disability. The total award corresponded to $145 per degree of disability.
The claimant requested a hearing regarding that award. By stipulation, the award was increased by a
specified dollar amount of compensation for an additional 10 percent scheduled permanent disability.
Againi, the additional award corresponded to a rate of $145 per degree of disability. In exchange for the
increased award, the claimant’s request for hearing was dismissed with prejudice as to all issues raised
or raisable, and the permanent disability awards became final by operation of law. After the self-
insured employer paid the claimant the awards, the claimant requested a hearing asserting that the
awards should have been paid at a rate of $305 per degree.

We find our holding in Morrison to control the present case. The present parties agreed that the
September 10, 1990 Stipulation and Order settled all issues raised or raisable. Moreover, the stipulation
provided for an award at a specified dollar amount equal to $145 per degree of disability. Therefore, the
dollar rate per degree was an issue raised or raisable by the award. Compare Kevin E. Pompe, 44 Van
Natta 180 (1992).

Contending that "the parties labored under the mistaken belief that $145 per degree was the
correct rate of scheduled PPD," claimant urges us to reform the stipulation and award him $305 per
degree of disability. We decline to do so; it is not our function to question the parties’ agreement. See
Evans v. Rookard, Inc., 85 Or App 213 (1987).

Accordingly, because the April 5, 1990 Determination Order became final by operation of law
and claimant stipulated to the payment of the additional award at a specified amount which
corresponded to a rate of $145 per degree, claimant is precluded from asserting entitlement to the higher
rate.

ORDER

The Referee's order dated September 10, 1990 is affirmed.

July 2, 1992 Cite as 44 Van Natta 1430 (1992)

In the Matter of the Compensation of
PETER O. ODIGHIZUWA, Claimant
WCB Case Nos. 89-11253 & 89-11254
ORDER ON REMAND (REMANDING)
Goldberg & Mechanic, Claimant Attorneys
Roberts, et al., Defense Attorneys

This matter is before the Board on remand from the Court of Appeals. Tri-Met, Inc. v.
Odighizuwa, 112 Or App 159 (1992). The court has reversed that portion of our prior order which found
that the employer's denial of claimant's injury claim was unreasonable. In finding the denial
unreasonable, we had concluded that the denial was based on the employer's supervisors' version of the
accident which we had found not credible. The court reasoned that the knowledge of an agent is
imputable to the principal if the knowledge is about matters within the agent's authority. Inasmuch as
our order made no findings concerning whether the supervisors' knowledge of the accident could be
imputed to the employer on the basis of their authority, the court has remanded for a determination of
the scope of the supervisors' authority and whether the employer had a legitimate doubt about its
liability. -
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After conducting our review, we consider the record insufficiently developed to determine
whether the supervisors' knowledge of the "true facts” was imputable to the employer. Under such
circumstances, we remand for a determination of the scope of the supervisors’ authority. ORS
656.295(5). Such a determination will permit the Referee to resolve the issue of whether the employer
had a legitimate doubt regarding its liability for claimant's injury claim at the time of its denial.

Accordingly, this matter is remanded to the Presiding Referee with instructions to delegate the
case to another Referee. The designated Referee shall conduct further proceedings to make the
determinations and conclusions discussed above. Such proceedings may be conducted in any manner
that will, in the opinion of the designated Referee, achieve substantial justice. Upon completion of the
further proceedings, the designated Referee shall issue a final, appealable order.

IT IS SO ORDERED.

July 6, 1992 Cite as 44 Van Natta 1431 (1992)

In the Matter of the Compensation of
JERRY B. MATHEL, Claimant
WCB Case No. 90-18752
ORDER OF ABATEMENT
Rasmussen & Henry, Claimant Attorneys
Davis & Bostwick, Defense Attorneys

The self-insured employer requests abatement and reconsideration of our June 5, 1992 Order on
Review that affirmed the Referee's order setting aside the insurer's denial of claimant's myocardial
infarction claim. The employer bases its request on the recent Court of Appeals decision in SAIF v.
Hukari, 113 Or App 475 (1992), which holds that "any claim asserting that a condition is independently
compensable because it is caused by on-the-job stress, regardless of the suddenness of onset or the
unexpected nature of the condition, and regardless of whether the condition is mental or physical, must
be treated as a claim for an occupational disease under ORS 656.802." (Emphasis in original.)

In order to consider the employer's motion, we withdraw our June 5, 1992 order. Claimant is
granted an opportunity to respond by submitting a response within 14 days from the date of this order.
Thereafter, we take this matter under advisement.

IT IS SO ORDERED.
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In the Matter of the Compensation of -
MIKE YOCHIM, Claimant
WCB Case No. 91-07726
ORDER ON REVIEW
Merrill Schneider, Claimant Attorney
Roberts, et al., Defense Attorneys

Reviewed by Board Members Westerband and Gunn.

The self-insured employer requests review of those portions of Referee Lipton's order which: (1)
found that claimant was -entitled to additional temporary disability benefits; and (2) assessed a
25 percent penalty for the employer's allegedly unreasonable resistance to the payment of temporary

disability compensation. We reverse in part and affirm in part.

FINDINGS OF FACT

Claimant began working for the employer in December 1989. He injured his low back at work
on March 1990 and subsequently filed a claim for a low back strain, which the employer denied. By
Opinion and Order dated May 14, 1991 (marked in this record as Ex. 30), Referee Mills found the injury
claim compensable and set aside the denial (WCB No 90-16778). The employer did not appeal the order,
which therefore became final. In setting aside the denial, Referee Mills made the following findings
which are relevant to this case:

"Claimant's job with the employer was to pull parts for deliveries. He had a
gradual onset of low back pain. *** He ended up seeing Dr. Bradshaw on March 12,
1990 who diagnosed a low back strain related to claimant's lifting at work.
Dr. Bradshaw gave claimant a work restriction limiting him to 20 pounds of lifting from
March 12 to March 19 and told him to come back on that date. (Exhibit 1a, 1)

"On March 19, late in the day before getting off work, claimant was rushing to
fill some orders. He and a co worker ***were working in the same area. While
claimant was not to lift more than 20 pounds he was instructed to fill an order which
required him to lift jacks off the floor that did weigh more than 20 pounds. In doing so,
claimant's back was again strained and he experienced such excruciating pain that he
dropped the jack. [Claimant's co-worker] witnessed this incident.

"That night after work claimant again went to the doctor as he had been
instructed. He was still complaining of back pain. (Exhibit 1b). The next morning
claimant returned to work. He was told by his employer that he could not work unless
he had a full return to work release from his doctor. Claimant went back to his doctor
that morning and got such a release (Exhibits |, 16).

"That same day, March 20, claimant’s department manager prepared a personnel
data form indicating that claimant had not been hurt on the job but was hurt in [a 1988]
motor vehicle accident. Claimant signed off of that form to protect his job. It was not,
in fact, true. Claimant had not hurt his back in a motor vehicle accident but had hurt it
on the job. (Exhibit 1d). Shortly thereafter, claimant was terminated. (Exhibit 1e).
did not have any funds or benefits and therefore did not continue to obtain medical
treatment.”

On claimant's return to work following the March 19, 1990 injury, he was unable to perform his
job as in the past due to the pain caused by the compensable injury. On March 26, 1990, claimant was
fired, as noted above. While the employer's records state that he was terminated because he was too
slow and talked too much (Ex. 13C), claimant was terminated because he was physically unable to
perform his regular duties due to his compensable injury. Claimant has not worked or received
unemployment benefits since his termination.

Dr. Takacs, claimant’s treating physician since the fall of 1990, authorized time loss benefits from
November 1, 1990 to January 21, 1991. On June 11, 1991, and commencing from that date, Dr.
Goldberg, also a treating physician, authorized time loss for 60 days.
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The employer paid claimant time loss benefits from November 1, 1990 to January 21, 1991 and
from June 11, 1991 through the date of the hearing. Claimant requested a hearing, seeking time loss
benefits from March 26, 1990 to June 11, 1991, less time loss benefits paid.

CONCLUSIONS OF LAW AND OPINION

On May 7, 1990, the Governor signed into law Senate Bill 1197, an extensive revision of the
Workers' Compensation Law. See Or Laws 1990 (Special Session), Ch. 2. Because claimant requested a
hearing after May 1, 1990, and the hearing was convened after July 1, 1990, we analyze this matter
under the 1990 amendments.

Amended ORS 656.268 provides, in part:

"(3) temporary total disability benefits shall continue until whichever of the
following events first occurs:

"(a) the worker returns to regular work or modified employment;

"(b) the attending physician gives the worker a written release to return to
regular employment; or

"(c) the attending physician gives the worker a written release to return to
modified employment, such employment is offered in writing to the worker and the
worker fails to begin such employment.”

In this case, claimant was released, and in fact returned, to regular work on March 20, 1990.
The employer was authorized to terminate payment of temporary total disability under amended
ORS 656.268(3)(a).

The question here, however, is whether the employer was obligated to recommence payment of
temporary total disability benefits on March 26, 1990, the date of claimant's termination. The employer
contends that it was under no obligation to recommence payments of time loss because the March 20,
1990 release had not been rescinded and claimant was terminated for reasons unrelated to his
compensable injury. We disagree.

Whether a claimant is entitled to temporary total disability benefits depends on whether a
‘preponderance of the evidence indicates that he was disabled during the time period in question due to
the compensable injury. Botefur v. City of Croswell, 84 Or App 627 (1987); Kathy K. Mason, 43 Van
Natta 1342 (1991). A doctor's verification of an inability to work (or of an ability to work for that
matter) is certainly evidence relevant to the question, but it is not necessarily the only relevant evidence.
The entire record is relevant to the question of whether claimant was entitled to additional temporary
total disability. Id. at 630-631. See Alice A. Taug, 43 Van Natta 2609 (1991) (despite her doctor's
authorization of time loss, claimant's return to regular work for a whole month preponderates in favor
of the conclusion that she did not leave work because of the compensable injury).

Here, the Referee found (in WCB Case No 90-16778) that claimant suffered a compensable low
back strain injury on March 19, 1990, when he lifted weights exceeding the 20 pound lifting limitation
imposed by his treating physician. He returned to his doctor after work that same evening because he
was still in pain. The next morning when he reported to work, he was made to understand that unless
he went back to his doctor and got a full duty release, he would be terminated. He immediately
returned to his doctor, who gave claimant a full duty release so that claimant would not lose his job.
Thus, the record establishes that the release was given for other than a medical purpose. Accordingly,
we do not consider the release persuasive evidence that claimant was able to perform his regular duties.
In fact, because it was procured under a real threat of termination, the release was understandably
characterized by Referee Lipton as a "sham.” In any event, five days later, claimant was fired (for
allegedly being "too slow," and for talking too much). Under these circumstances, we find claimant's
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testimony credible that he was unable to perform his regular duties and was terminated for that reason.1

Because claimant was terminated for reasons related to his injury, he was entitled to the
resumption on March 26, 1990 of temporary total disability benefits and to the continuation of such
payments until the termination of payments was authorized by law. Accordingly, the employer will be
ordered to pay claimant temporary total disability benefits for the period from March 26, 1990 to
November 1, 1990.

Penalties

At hearing, claimant sought a penalty only for time loss benefits allegedly due and not paid by
the employer for the period January 21, 1991 through June 10, 1991 (tr. 4). The Referee's order granted
claimant's request, stating that although "claimant is entitled to temporary disability benefits from March
26, 1990 ***since penalties were only sought for the period from January 21, 1991 to June 10, 1991, a
penalty will only be authorized for temporary disability benefits due for that period of time.” We
reverse.

During the subject time period, claimant's treating physicians were Drs. Takacs and Goldberg.
Dr. Takacs authorized time loss from November 1, 1990 to January 21, 1991. Dr. Goldberg authorized
time loss for 60 days from June 11, 1991. It is undisputed that the employer paid claimant time loss
benefits for these two periods. However, neither physician authorized time loss for the period at issue
here. Consequently, there were no amounts "then due” upon which to base a penalty under ORS
656.262(10), and since time loss was not authorized by the treating physicians, the employer's failure to
pay time loss was reasonable. Therefore, the Referee's order will be reversed as it pertains to penalties
for allegedly unreasonable claims processing.

Because we have not disallowed or reduced compensation awarded to claimant, claimant's
counsel is entitled to an assessed fee under ORS 656.382(2). After considering the factors set forth in
OAR 438-15-010(4), we find that a reasonable fee for claimant's counsel's services on review concerning
the temporary disability issue is $1,250, to be paid by the employer. In reaching this conclusion, we
have considered the time devoted to the issue (as reflected by claimant's brief), the complexity of the
issue, and the value of the interest involved.

ORDER

The Referee's order dated September 24, 1991 is affirmed in part and reversed in part. That
portion of the order which assessed a penalty for allegedly unreasonable claims processing by the
employer is reversed. The remainder of the Referee's order is affirmed. For services on review
concerning the temporary disability compensation issue, claimant's counsel is awarded an assessed
attorney fee of $1,250, to be paid by the employer.

1 The only evidence offered by the employer on the question of whether claimant was terminated for reasons unrelated
to his compensable injury was a March 26, 1990 "personnel data form" which stated, in toto:

"Mike is far too slow in pulling and packing orders. .This is not effecte [sic]. He also spends too
much time talking with other employees. This stops everyone from working."” (Ex. 13C).

We do not find this document's bare assertion persuasive evidence on the point. Indeed, it is a far cry from the kind of
evidentiary showing one would expect from an employer seeking to establish that the worker was discharged for "cause.”
Parenthetically, we note that the assertion that claimant was "too slow" is actually consistent with and supportive of claimant's
testimony about the disabling effects of his injury.
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In the Matter of the Compensation of
JOANN FRYMAN, Claimant
WCB Case Nos. 88-05650, 88-10557 & 88-10556
ORDER OF ABATEMENT
Karen M. Werner, Claimant Attorney
Cowling & Heysell, Defense Attorneys

Claimant requests reconsideration of our June 9, 1992 Order on Remand which republished our
September 26, 1990 order that set aside the insurer's denial of claimant's occupational disease claim for
her low back condition. Submitting an affidavit concerning her counsel's services before the Court of
Appeals, claimant seeks an attorney fee for her counsel's efforts pursuant to ORS 656.388(1).

We withdraw our June 9, 1992 order for reconsideration. Before taking this matter under
advisement, the insurer is granted an opportunity to respond. To be considered, the insurer's response
must be filed within 14 days from the date of this order. Thereafter, we will proceed with our
reconsideration.

IT IS SO ORDERED.

July 8, 1992 Cite as 44 Van Natta 1435 (1992)

In the Matter of the Compensation of
DEBORAH K. ATCHLEY, Claimant
WCB Case No. 91-05626
ORDER ON REVIEW
Malagon, et al., Claimant Attorneys
Steve Cotton (Saif), Defense Attorney

Reviewed by Board Members Westerband and Gunn.

Claimant requests review of those portions of Referee McWilliams' order which: (1) declined to
“award claimant's counsel an assessed attorney fee under ORS 656.386(1) for his efforts in obtaining
rescission of a "de facto” denial of medical services before hearing; and (2) declined to assess a penalty-
related attorney fee under ORS 656.382(1) for the SAIF Corporation's allegedly unreasonable failure to
timely reimburse claimant for medical expenses. On review, the issues are penalties and attorney fees.
We affirm in part and reverse in part.

"FINDINGS OF FACT

" We adopt the Referee's findings of fact, with the following modifications.

In lieu of the Referee's first finding of fact, we make the following findings. SAIF paid
prescription and mileage expenses in the amount of $88.23 on July 23, 1991, prior to the August 1, 1991
hearing. (Ex. 4). The parties stipulated that this payment was "more than 30 days late.” (Tr. at 3).

We add the following findings.

Claimant's hearing request dated May 7, 1991 raised the issue of a "de facto" denial of medical
services under ORS 656.245, in addition to penalty and attorney fee issues regarding the failure to
reimburse prescription and mileage expenses.

Claimant's counsel, through his efforts in corresponding with the carrier and requesting a
hearing, was instrumental in obtaining compensation for his client without benefit of a hearing.

FINDINGS OF ULTIMATE FACT

We adopt the Referee's first finding of ultimate fact, and add the following findings.
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Claimant is not entitled to an assessed attorney fee under ORS 656.382.
Claimant is entitled to an assessed attorney fee under ORS 656.386(1).

CONCLUSIONS OF LAW AND OPINION

Penalty-Related Attorney Fee Under ORS 656.382(1)

The Referee declined to assess a penalty-related attorney fee under ORS 656.382(1), in addition
to the penalty she assessed under ORS 656.262(10) for SAIF's late payment of prescription and mileage
expenses. The Referee reasoned that our decision in Nicolasa Martinez, 43 Van Natta 1638 (1991)
precludes assessment of a separate, penalty-related attorney fee, since the identical facts form the basis
for penalties under both statutes. We agree and affirm the Referee's decision on this issue.

Attorney Fee Under ORS 656.386(1)

The Referee found that claimant's counsel was instrumental in obtaining compensation for his
client without benefit of a hearing, through his efforts in corresponding with SAIF and requesting a
hearing. However, the Referee declined to award a separate attorney fee under ORS 656.386(1),
reasoning that it would contravene the legislative intent expressed in ORS 656.262(10) to simultaneously
assess an attorney fee under a separate statute. We disagree.

Claimant contends that SAIF's late payment of prescription and mileage expenses constituted a
"de facto" denial of compensation, which entitles her to attorney fees under ORS 656.386(1) for her
counsel's efforts in setting aside the denial and obtaining compensation without benefit of a hearing.
We agree with claimant's position.

A claim is denied "de facto” after the expiration of the statutory period within which to accept or
deny the claim under ORS 656.262(6). See Barr v. EBI Companies, 88 Or App 132 (1987); Doris I.
Hornbeck, 43 Van Natta 2397 (1991). Here, the parties stipulated at hearing that payment was made
"more than 30 days late.” We understand the parties to mean that payment occurred more than 30 days
after the statutory period expired within which SAIF must accept or deny a claim under ORS 656.262(6).
Therefore, we conclude that the claim was denied "de facto" until the time when SAIF rescinded its
denial before the hearing, and paid the claim.

Furthermore, we find, after our review of the record, that claimant’s attorney was instrumental
in obtaining compensation without benefit of a hearing, through his efforts in corresponding with SAIF
and requesting a hearing. Accordingly, we conclude that claimant's attorney is entitled to an assessed
attorney fee under ORS 656.386(1).

For purposes of determining a reasonable assessed attorney fee, we consider the factors set forth
in OAR 438-15-010(4). After considering those factors and applying them to this case, we find that a
reasonable assessed fee for claimant’s counsel's services prior to hearing concerning the "de facto” denial
of medical services is $750, to be paid by SAIF. In reaching this conclusion, we have particularly
considered the time devoted to the issue, as represented by claimant's counsel's statement of services,
and the value of the interest involved.

We note that claimant's hearing request filed May 7, 1991, was apparently premature with
respect to the issue of a "de facto” denial of medical services, in light of claimant's counsel's statement
at hearing that the "reimbursement request was given to the SAIF Corporation sometime in March of
1991." (Tr. at 2-3). We have previously held that since a premature hearing request is ineffective and
void, ORS 656.386(1) has no application because there was no denial to withdraw after the hearing
request and before the hearing. See Michael A. Dipolito, 44 Van Natta 981 (1992), citing Jones v. OSCI,
108 Or App 230 (1991) (amended ORS 656.386(1) allows attorney fee where denial withdrawn after
claimant files hearing request but before Referee decides issue).

However, the present case is distinguishable from Dipolito. In Dipolito, no denial ever issued,
whether written or "de facto," since a carrier had authorized the requested surgery before the expiration
of the statutory period for accepting or denying a claim. Here, SAIF stipulated at hearing that its
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payment was more than 30 days late, thereby admitting that it had eventually "de facto” denied the
claim. Thus, even if claimant's hearing request on the "de facto” denial issue was premature, that
infirmity was effectively cured at hearing by the parties' stipulation. See OAR 438-06-031 (new issues
may be raised during the hearing, if supported by the evidence).

ORDER

The Referee's order dated August 30, 1991, as reconsidered October 4, 1991, is affirmed in part
and reversed in part. That portion of the Referee's order that declined to award an assessed attorney
fee for services concerning the SAIF Corporation's rescission of its denial prior to hearing is reversed.
For services rendered in conjunction with the rescission of the denial, claimant’'s counsel is awarded an
assessed attorney fee of $750, payable by SAIF. The remainder of the Referee's order is affirmed.

July 8, 1992 Cite as 44 Van Natta 1437 (1992)

In the Matter of the Compensation of
ALBERT M. BRUMMETT, Claimant
WCB Case No. 91-00845
ORDER ON REVIEW
Bischoff & Strooband, Claimant Attorneys
H. Thomas Andersen (Saif), Defense Attorney

Reviewed by Board Members Hooton and Brazeau.

Claimant requests review of Referee Gruber's order that upheld the SAIF Corporation's denials
of his aggravation claim for a low back condition. On review, the issue is aggravation. We reverse.

FINDINGS OF FACT

We adopt the "FINDINGS OF FACT" section of the Referee's order.

CONCLUSIONS OF LAW AND OPINION

In order to establish a compensable aggravation, claimant must prove that his compensable
condition has worsened since the last award of compensation. See ORS 656.273(1). To prove a
worsened condition, claimant must show increased symptoms or a worsened underlying condition
resulting in diminished earning capacity. See Smith v. SAIF, 302 Or 396 (1986); Edward D. Lucas, 41
Van Natta 2272 (1989), rev'd on other grounds Lucas v. Clark, 106 Or App 687 (1991). The worsened
condition must be established by medical evidence supported by objective findings. ORS 656.273(1).
Additionally, because claimant has been awarded permanent disability for the compensable condition,
he must also prove that the worsening is more than any waxing and waning of symptoms that were
contemplated by the previous award. See ORS 656.273(8).

The Referee concluded that claimant had not established a compensable aggravation because:
(1) there were no objective medical findings to support a worsening; and (2) the worsening did not
exceed the waxing and waning of symptoms already contemplated by the prior award. We disagree.

Claimant's last award of compensation was the February 14, 1990 Opinion and Order, which
awarded 10.5 percent unscheduled permanent disability, giving claimant a total unscheduled permanent
disability award of 48 percent for the low back injury. (Ex. 25). At the time of the January 1990 hearing
which gave rise to the February 14 order, claimant was experiencing pain in the low back and left leg,
worsening with activity. On a scale of one through ten (with ten being most severe), claimant stated
that he generally had pain in the four to five level, though it fluctuated on good and bad days. (Ex. 25-
2, 25-3).

Claimant testified that his low back and left leg pain worsened in September or October 1990.
(Tr. 11-12). Again using the one-to-ten scale, claimant stated his pain in late 1990 was generally in the
seven to eight level. (Tr. 13). Claimant was released for light work as an oyster shucker, which he
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commenced on December 5, 1990. (Exs. 41, 42). On December 11, 1990, Dr. Jany noted .that claimant
had some low back pain, but that an MRI scan revealed no disc herniation or spinal stenosis. (Ex. 42A).
In January 1991, Dr. Thompson, examining physician, diagnosed chronic low back pain secondary to
back surgery which claimant underwent in January 1988 due to the compensable injury. (Ex. 46). In
March 1991, Dr. Jany released claimant from work for two weeks due to low back and left leg
symptoms. (Ex. 42B; Tr. 15-16).

In May 1991, after returning from active military duty abroad, Dr. Bert resumed claimant's care.
By a concurrence letter, Dr. Bert opined that claimant's back condition had worsened and that the
worsening was due in major part to the compensable back condition. Dr. Bert added that the increased
symptoms were more than waxing and waning of symptoms and were likely the result of nerve
irritation caused by swelling or scar tissue. (Ex. 48-2).

Based on this record, particularly claimant's testimony and Dr. Bert's opinion, we find that
claimant's low back condition has worsened since the February 14, 1990 award of compensation,
rendering him less able to work. See Smith v. SAIF, supra; Edward D. Lucas, supra. Additionally, we
find that the compensable injury was a material contributing cause of the worsened condition. See
Grable v. Weyerhaeuser Company, 291 Or 387, 400-01 (1981).

We also find that the worsened condition is established by medical evidence supported by
objective findings. We have interpreted "objective findings" to include any physically verifiable
impairment or a physician's determination, based on examination of the claimant, that the claimant has,
in fact, a disability or need for medical services. Suzanne Robertson, 43 Van Natta 1505 (1991). Here,
Dr. Bert determined, based on his examination of claimant, that claimant had increased low back
symptoms due to nerve irritation caused by swelling or scar tissue. That is sufficient. Contrary to the
Referee's implied reasoning, a physician’s determination need not be established by diagnostic evidence
of a pathological change in claimant's condition.

Finally, we do not find that the February 14, 1990 award of compensation contemplated future
waxing and waning of low back symptoms. The Referee found that significant waxing and waning of
symptoms were contemplated, based on claimant’s condition at the time of the January 1990 hearing.
However, neither the February 14 Opinion and Order nor the medical evidence predating that order
mentions that claimant will suffer future symptomatic exacerbations or waxing and waning of
symptoms. Absent such evidence, there is no basis for finding that waxing and waning of symptoms
-were contemplated. See, e.g., Pauline E. Bingham, 43 Van Natta 1817, 1818-19 (1991). Accordingly, we
conclude that claimant has established a compensable aggravation.

Claimant is entitled to an assessed attorney fee for prevailing on the aggravation issue.
ORS 656.386(1). After considering the factors set forth in OAR 438-15-010(4) and applying them to this
case, we find that a reasonable assessed attorney fee for claimant's counsel's services at hearing and on
review concerning the aggravation issue is $2,500, to be paid by the SAIF Corporation . In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by claimant's
appellant's brief and the hearing record), the complexity of the issue, and the value of the interest
involved.

ORDER

The Referee's order dated September 13, 1991 is reversed. The SAIF Corporation’s aggravation
denials are set aside, and the claim is remanded to SAIF for processing according to law. For services at
hearing and on review concerning the aggravation issue, claimant is awarded an assessed attorney fee of
$2,500, to be paid by the SAIF Corporation.




July 8, 1992 Cite as 44 Van Natta 1439 (1992) 1439

In the Matter of the Compensation of
STEVEN D. FRY, Claimant
WCB Case No. 91-05551
ORDER ON REVIEW
Pozzi, et al., Claimant Attorneys
Cummins, et al., Defense Attorneys

Reviewed by Board Members Brazeau and Hooton.
The self-insured employer requests review of that portion of Referee Baker's order that set aside
its denial of claimant's medical services claim for right knee surgery. On review, the issue is medical

services. We affirm.

FINDINGS OF FACT

We adopt the Referee's findings of fact.

CONCLUSIONS OF LAW AND OPINION

The Referee concluded that the proposed arthroscopy is a compensable medical service, because
claimant's industrial injury is the major contributing cause of his current need for treatment for his
resultant disability. We agree.

At the outset, we note that the employer denied payment for the requested surgery on the
grounds that claimant's need for the treatment was not sufficiently related to his industrial injury.
Thus, because this dispute concerns the question whether the need for the medical service is causally
related to the compensable injury, it is a "matter concerning a claim” subject to the initial jurisdiction of
our Hearings Division. ORS 656.704(3); Michael A. Jaquay, 44 Van Natta 173 (1992).

An injured worker is entitled to medical services "for such period as the nature of the injury or
the process of recovery requires, including such medical services as may be required after
a determination of permanent disability. ORS 656.245(1)(a). A diagnostic service, such as the proposed
arthroscopy, is compensable if the need for the service is related to the compensable injury. Brooks v. D
& R Timber, 55 Or App 688 (1982); Priscilla |. Bosley, 43 Van Natta 380 (1991). Because the medical
evidence establishes that claimant’s current right knee condition was caused by a combination of a
preexisting condition and the compensable injury, claimant must establish that the compensable injury is
the major contributing cause of his need for medical treatment. Bahman M. Nazari, 43 Van Natta 2368
(1991); Thomas Porter, 43 Van Natta 2599 (1991).

The parties presented expert opinions on causation from three orthopedic surgeons. Claimant
relies on the opinion of Dr. Jones, who has treated claimant since December 1990 and proposed the
arthroscopy. Given claimant's persistent knee problems since 1985, he opined that claimant's need for
treatment directly arose from the compensable injury. The employer relies on the opinions of
Dr. Thompson and Dr. Woolpert. Thompson examined claimant in March 1991 and opined that
claimant's need for the proposed surgery was not related to the compensable injury, but rather to an
underlying condition that preexisted the injury and that had been subsequently aggravated by three
incidents occurring after 1985. Woolpert did not examine claimant but, after a review of the medical
file, opined that the compensable injury merely produced an episodic aggravation of claimant's
preexisting chondromalacia that had long since resolved. He concluded that events occurring after the
compensable injury were the major contributing cause of claimant's need for treatment.

After our review, we find Jones' opinion to be the most persuasive of that offered by the three
physicians and find it sufficient to support a finding that claimant’s compensable injury is the major
contributing cause of his current need for treatment. McClendon v. Nabisco Brands, Inc., 77 Or App
412 (1986). We are unpersuaded by contrary opinions of Thompson and Woolpert, who base their
opinions on the conclusion that claimant's condition was not causally related to the 1985 compensable
injury even as it existed at the time of his second knee surgery in 1987. As noted by the Referee, that
conclusion conflicts with a prior Referee's December 1988 determination that claimant's condition at that
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time was causally related the 1985 injury. Because both opinions are based on legally impermissible
conclusions, we give them little weight. See Kuhn v. SAIF, 73 Or App 768 (1985).

In short, we find that the medical evidence is sufficient to establish that claimant's compensable
injury is the major contributing cause of his current need for treatment. Accordingly, we agree with the
Referee that the proposed arthroscopy is a compensable medical service and that the employer's denial
of payment must be set aside.

Claimant is entitled to an assessed attorney fee for prevailing over the self-insured employer's
request for review. ORS 656.382(2). After considering the factors set forth in OAR 438-15-010(4) and
applying them to this case, we find that a reasonable fee for claimant's attorney's services on review
concerning the medical services issue is $1,250, to be paid by the self-insured employer. In reaching this
conclusion, we have particularly considered the time devoted to the issue (as represented by claimant's
respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The Referee's order dated August 30, 1991 is affirmed. For services on Board review, claimant's
attorney is awarded an assessed fee of $1,250, to be paid by the self-insured employer.

July 8, 1992 Cite_as 44 Van Natta 1440 (1992)

In the Matter of the Compensation of
LARRY W, GANGE, Claimant
WCB Case Nos. 90-21432 & 90-15533
ORDER ON REVIEW (REMANDING)
Quintin B. Estell, Claimant Attorney
David Ray Fowler (Saif), Defense Attorney
Beers, et al., Defense Attorneys

Reviewed by Board Members Brazeau and Hooton.

EBI Companies, on behalf of Lou Surcamp Logging, requests review of those portions of Referee
Baker's order that: (1) set aside its partial denial of claimant's claim for a current low back condition;
and (2) upheld the SAIF Corporation's denial, on behalf of Polk Community Living, of claimant's "new
injury” claim for the same condition. Claimant cross-requests review, contending that SAIF is
responsible for his current low back condition if EBI is not. In his brief, claimant argues that his
permanent disability award should be increased if SAIF is responsible. On review, the issues are

responsibility and, if SAIF is responsible, extent of unscheduled permanent disability. We reverse in

part, modify in part, and remand in part.

FINDINGS OF FACT

Claimant has a history of low back problems dating to a 1982 injury and an accepted claim with
EBI. Since then, claimant has had two lumbar laminectomies, the latter performed by Dr. Lewis in
1988.

In early March 1990, claimant began working for SAIF's insured, at a residence for
developmentally disabled persons. On May 11, 1990, he lifted a fallen resident and reported the
incident to the employer. Claimant did not formally claim to have injured himself at that time. About
an hour later, claimant began experiencing low back and right leg symptoms, which did not resolve.

On May 14, 1990, claimant sought treatment from Dr. Lewis for his back. Lewis recorded
claimant’s history of a May 11, 1990 lifting incident and the onset of low back and right leg pain.
(Ex. 210). Claimant's symptoms worsened progressively thereafter. He continued to seek treatment
from Dr. Lewis and at a Veteran's Hospital. In August 1990, Dr. Lewis recommended surgery.
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SAIF denied both compensability and responsibility for claimant's low back condition. EBI
denied responsibility only.

ULTIMATE FINDINGS OF FACT

A May 11, 1990 lifting incident during claimant’s employment with SAIF's insured was a
material contributing cause of claimant's subsequent disability and need for treatment for his low back
condition,

The occurrence of claimant's May 11, 1990 injury is established by medical evidence supported
by objective findings.

CONCLUSIONS OF LAW AND OPINION

Claimant has a compensable low back condition, stemming from a 1982 injury which EBI
accepted. The Referee determined that responsibility for claimant's current low back condition does not
shift from EBI to SAIF in this case, based on his determination that claimant did not suffer a new injury
while working for SAIF's insured. We disagree.

ORS 656.308(1) provides:

"When a worker sustains a compensable injury, the responsible employer shall
remain responsible for future compensable medical services and disability relating to the
compensable condition unless the worker sustains a new compensable injury involving
the same condition. If a new compensable injury occurs, all further compensable
medical services and disability involving the same condition shall be processed as a new
injury claim by the subsequent employer.”

The Referee stated that, in order to establish a new injury, under the statute, EBI must prove
that a work injury with SAIF's insured was the major cause of claimant's subsequent disability or need
for medical treatment. However, subsequent to the Referee's order, we have interpreted ORS
656.308(1) to mean that, in cases in which an accepted injury is followed by an increase in disability
during employment with a later carrier, responsibility rests with the original carrier unless an injury
involving the same condition during the later employment was a material contributing cause of the
subsequent disability or need for medical treatment. Ricardo Vasquez, 43 Van Natta 1678 (1991); Mark
N. Wiedle, 43 Van Natta 855 (1991); see Rosalie S. Drews, 44 Van Natta 36 (1992).

Thus, in order to escape continuing responsibility for claimant's low back condition, EBI must
prove that a new injury, during claimant’s employment with SAIF's insured was a material contributing
cause of his current low back disability or need for medical services.

The Referee concluded that EBI failed to prove major causation. In reaching this conclusion, he
declined to rely on Dr. Lewis' opinion, stating that it is based on two assumptions which the Referee
found to be insufficiently supported. According to the Referee, Dr. Lewis' opinion is not reliable
because it depends on the existence of a new right lateral disc herniation (which claimant did not have)
and an immediate onset of low back and right leg symptoms following a May 11, 1990 work incident.
We disagree. Although Dr. Lewis did suspect a disc herniation due to claimant's symptoms, his opinion
regarding causation is not based on that diagnosis. We further find that claimant did have an onset of
symptoms with the May work incident. Finally, after our de novo review, we conclude that EBI has
proven that claimant's May 1990 work incident was a material cause of his subsequent disability and
need for treatment for his low back and, consequently that responsibility for that condition shifts to

SAIF.

In reaching this conclusion, we note and defer to the Referee's demeanor-based positive
credibility finding regarding claimant. Considering claimant's credible testimony regarding the May 11,
1990 lifting incident at work and his timely reporting of the event to the employer and Dr. Lewis, we
find that the incident happened as claimant described it.
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Regarding causation, we give greater weight to the opinion of Dr. Lewis, the treating physician,
because we find no persuasive reason to do otherwise. See Weiland v. SAIF, 64 Or App 810 (1983). We
note that neither Dr. Lewis nor claimant attributed much importance to the May incident at the time.
However, when claimant's symptoms persisted and worsened over the following months, Dr. Lewis
began to suspect a disc problem, noting that the May lifting incident marked an onset of symptoms.
(See Exs. 217, 218). Dr. Lewis once mistakenly stated that claimant's May 1990 symptoms were severe
from their onset (Ex. 217). However, in view of the fact that claimant reported low back and right leg
symptoms soon after the May incident and described the pain worsening progressively thereafter, we
find that Dr. Lewis' August 1990 misstatement concerning claimant's May 1990 symptoms does not
diminish the overall reliability of his opinion. In reaching this conclusion, we note that Dr. Lewis
otherwise reported claimant's symptoms as claimant did. Furthermore, the progressive nature of
claimant’'s symptoms is reflected by the reports of other examining physicians.

In October 1990, claimant sought treatment at a Veteran's Hospital. He reported "severe" low
back pain and numbness and decreased use of his right leg. He also reported the May incident and a
related "subacute onset” of symptoms. (Exs. 220A-3; 220A-11; 220B-1).

Claimant did not report the May 11 event at a May 23, 1990 independent medical examination.
However, as we have noted, claimant's immediate symptoms, following the lifting incident, were not
severe and he did not attribute particular significance to the incident until his symptoms became
unrelenting later. Moreover, considering claimant's two prior back surgeries, we do not find it
unreasonable for him to view an event that he walked away from as relatively insignificant.

SAIF relies on the opinion of Dr. Short, who examined claimant and reviewed his records.
Short stated that, after the 1988 surgery, claimant "did fairly well. . .until May 11, 1990, when [he] had
a minor on-the-job injury which resulted in a lower back sprain.” (Ex. 224-1). He opined that "the leg
symptoms resulting from_the injury of May 1990 were due to the preexisting spinal stenosis which is
pinching the nerve root” and concluded that the major contributing cause of claimant's need for surgery
in December 1990 was his longstanding degenerative disc disease, not the "alleged minor incident” of
May 1990. (Ex. 224-2) (Emphasis added). Considering Short's apparent acknowledgment that claimant
suffered a back sprain in May 1990 and that the sprain caused symptoms, we conclude that his opinion
supports our finding that claimant suffered a new injury during his later employment.

Therefore, considering claimant's credible reporting, the progressive worsening of symptoms
tollowing the May 1990 work incident, and the medical evidence supporting a causal relationship
between that incident and claimant's subsequent disability and need for treatment for his low back, we
conclude that claimant suffered a new injury while working for SAIF's insured. We further conclude
that the existence of claimant's new injury is established by medical evidence, supported by objective
findings, i.e., Dr. Lewis' reports, describing claimant's symptoms and relating them to the May lifting
incident. Consequently, responsibility shifts to SAIF.

Finally, inasmuch as we find that claimant sustained a new injury with SAIF's insured, we must
determine the extent of his disability due to the 1982 injury with EBI's insured. See Larry K. Rose, 41
Van Natta 69, 72 (1989); Refugio Guzman, 39 Van Natta 808 (1987). Claimant's disability is rated as of
the time just prior to the new injury. See id.

Claimant raised the extent of disability issue at hearing, and evidence concerning that issue was
submitted to the Referee. However, in view of the Referee's responsibility decision, relevant facts
concerning the extent issue were neither discussed nor analyzed. We consider such an analysis essential
to the determination of the extent issue in this case, particularly under the standards for rating
disability. Therefore, we find that this record is insufficiently developed on the extent of disability
issue. Accordingly, we remand this matter to the Referee with instructions to determine the extent of
claimant's unscheduled disability due to the 1982 injury, as it existed immediately before May 11, 1990,
the date of the new injury. See ORS 656.295(5); Refugio Guzman, supra. To assist the Referee in
making such a determination, the Referee shall have the discretion to conduct further proceedings in
any manner he believes will achieve substantial justice.
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Attorney Fees

In light of our responsibility determination, SAIF, rather than EBI, must pay the attorney fee
awarded by the Referee for services at hearing.l Additionally, claimant is entitled to an assessed
attorney fee for services on Board review. After considering the factors set forth in OAR 438-15-101(4)
and applying them to this case, we find that a reasonable fee for claimant’'s attorney’'s services on
review concerning the responsibility issue is $1,000, to be paid by SAIF. In reaching this conclusion, we

‘have particularly considered the time devoted to the issue (as evidenced by claimant's brief), the

complexity of the issue, and the value of the interest involved.
ORDER

The Referee's order dated July 29, 1991 is reversed in part, modified in part, and remanded in
part. That portion of the order that set aside the July 16, 1990 Determination Order is reversed and the
Determination Order is reinstated. Those portions of the order that set aside EBI Companies' denial and
upheld the SAIF Corporation's denial are reversed. EBI's denial of responsibility is reinstated and
upheld. SAIF's denial is set aside and the claim is remanded to it for further processing in accordance
with law. That portion of the order which directed EBI to pay claimant's counsel's fee for his services at
hearing is modified so that the fee is payable by SAIF. For services on Board review, claimant's

attorney is awarded a reasonable assessed attorney fee of $1,000, to be paid by the SAIF Corporation.

The extent of claimant's unscheduled permanent disability under the july 1990 Determination Order is
remanded to the Referee for a determination of the extent of claimant's unscheduled disability due to
the 1982 injury with EBI's insured, as it existed immediately before the May 11, 1990 new injury with
SAIF's insured.

1 The resolution of attorney fees for services at hearing may be inconsistent with John L. Law, 44 Van Natta 1091 (1992).
That case has been abated and the outcome on reconsideration is uncertain. 44 Van Natta 1157 (1992). Because of the parties’
interest in a speedy resolution of the present case, however, we have issued this opinion without awaiting reconsideration of Law.

July 8, 1992 Cite as 44 Van Natta 1443 (1992)

In the Matter of the Compensation of
WILLIAM GIBBONS, Claimant
WCB Case No. 91-06977
CORRECTED ORDER ON REVIEW
Francesconi, et al., Claimant Attorneys
Roberts, et al., Defense Attorneys

It has come to our attention that our prior Order on Review, which was mailed on June 30,
1992, referred to a Determination Order award of 5 percent (7.5 degrees) scheduled permanent disability
for claimant's right arm (elbow) condition. However, the actual award was 5 percent (9.6 degrees)
scheduled permanent disability. In order to correct this matter, we withdraw our prior order. In its
place, as supplemented herein, we adhere to and republish our prior order in its entirety. The parties’
rights of appeal shall run from the date of this order.

IT IS SO ORDERED.

i
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In the Matter of the Compensation of
JERRY R. MILLER, Claimant
WCB Case No. 91-03345
ORDER DENYING MOTION TO DISMISS
Patrick K. Mackin, Claimant Attorney
Randolph B. Harris (Saif), Defense Attorney

Claimant has moved the Board for an order dismissing the SAIF Corporation's request for Board
review "for the reasons that the request for Board review was not sent to all parties to the proceeding

before the referee.” We deny the motion.

FINDINGS OF FACT

Claimant requested a hearing concerning the SAIF Corporation's March 15, 1991 denial. This
request was acknowledged as WCB Case No. 91-03345. Claimant subsequently requested a hearing
regarding Liberty Northwest's September 3, 1991 denial. This request was designated as WCB Case No.
91-11612. The two hearing requests were consolidated for hearing.

Following the hearing during closing argument, the Referee notified the parties that he would be
entering "a separate dismissal order on claimant's request for hearing on the Liberty claim, which is the
91-11612 case.” Thereafter, on January 9, 1992, the Referee issued an Order of Dismissal, dismissing
claimant's hearing request concerning Liberty Northwest's denial. WCB Case No. 91-11612.

On January 17, 1992, the Referee issued an Opinion and Order regarding claimant's hearing
request from SAIF's denial. WCB Case No. 91-03345. Neither Liberty Northwest, its insured, nor its
attorney were listed as parties receiving a copy of the Referee's order.

On January 31, 1992, the Board received SAIF's request for Board review of the Referee's
January 17, 1992 order (WCB Case No. 91-03345). The request included a certificate of personal service
by mail upon claimant, claimant's counsel, SAIF's insured, and the Workers' Compensation Board. See
OAR 438-05-046(2)(b).

On February 4, 1992, the Board received claimant's cross-request for review of the Referee's
January 17, 1992 order. The cross-request included a certificate of personal service by mail upon
claimant, SAIF, and the Workers' Compensation Board. See OAR 438-05-046(2)(b).

On February 6, 1992, the Board mailed a computer-generated letter to all parties acknowledging
the request. The acknowledgment, which erroneously referred to both WCB Case Numbers 91-03345
and 91-11612, was also mailed to Liberty Northwest, its insured, and its legal representative.

On February 11, 1992, the Board mailed a letter to all parties acknowledging claimant's cross-
request for review. This acknowledgment also erroneously referred to both case numbers and was sent
to Liberty Northwest and its representatives. On February 12, 1992, the Board mailed an amended
acknowledgment, notifying the parties that only the Referee's order in WCB Case No. 91-03345 was on
review. :

CONCLUSIONS OF LAW

A Referee's order is final unless, within 30 days after the date on which a copy of the order is
mailed to the parties, one of the parties requests Board review under ORS 656.295. ORS 656.289(3).
Requests for Board review shall be mailed to all parties to the proceeding before the Referee. ORS
656.295(2). Compliance with ORS 656.295 requires that statutory notice of the request for review be
mailed or actual notice be received within the statutory period. Argonaut Insurance Co. v. King, 63 Or
App 847, 852 (1983).

Although a Referee's conclusions and opinions in consolidated cases may be separately stated, if
the Referee's decisions are contained in one final order and that order is appealed, we retain jurisdiction
to consider all matters contained therein. William E. Wood, 40 Van Natta 999 (1988). Nevertheless, if a
party has been dismissed from a proceeding and its' dismissal as a party is not contained in the
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appealed Referee's order, it is not considered a party for purposes of Board review. Chris A. Miner, 42
Van Natta 915 (1990); Rual E. Tigner, 40 Van Natta 1789 (1988).

Here, Liberty Northwest was initially a party to the consolidated hearing. However, Liberty
‘Northwest was dismissed as a party pursuant to the Referee's separate January 9, 1992 dismissal order.
Consequently, Liberty Northwest was not a party to the Referee's January 17, 1992 Opinion and Order.
Inasmuch as Liberty Northwest was not a party to the appealed Referee's order, SAIF was not required
to provide Liberty Northwest with a copy of its request for Board review.

Claimant cites Mosley v. Sacred Heart Hospital, 113 Or App 234 (May 27, 1992), in support of
his position that SAIF's appeal was defective. We find Mosley distinguishable. In Mosley, the court
affirmed a Board order that had dismissed the claimant's request for Board review because she failed to
send copies of her request to all parties to the Referee's order as required by ORS 656.295(2). In doing
so, the court disagreed with the claimant's contention that she only needed to serve notice on one of
several carriers in the proceeding before the Referee because she was only appealing that carrier's denial
of her claim. The court reasoned that a party requesting Board review cannot limit the scope of that
review by seeking review of only selected cases out of a group consolidated in the same proceeding
before a Referee. Inasmuch as the claimant had requested Board review of the Referee's order and since
not all of the parties to the proceeding before the Referee had received notice of the request, the court
held that the Board did not err in dismissing her request for review.

Here, as in Mosley, several cases were consolidated for hearing before the Referee. However,
unlike Mosley, the Referee did not include all of those cases within one order. Instead, the Referee
dismissed claimant's hearing request concerning Liberty Northwest in a January 9, 1992 dismissal order
and subsequently issued a separate January 17, 1992 Opinion and Order regarding claimant's hearing
request from SAIF's denial. Because SAIF requested Board review of the Referee's Opinion and Order
and since Liberty Northwest was not a party to that order, SAIF was not required to provide Liberty
Northwest with a copy of SAIF's request for Board review.

Finally, assuming arguendo that Liberty Northwest was a party to the appealed January 17, 1992
order, it received actual notice of the request in a timely manner. Since the Board's February 6, 1992
acknowledgment letter was mailed to all parties 17 days after the Referee's January 17, 1992 order and
since Liberty Northwest was included within that group receiving the Board's acknowledgment, we
conclude that it is more probable than not that Liberty Northwest received actual notice of SAIF's
request for review within the statutory 30-day period. See Denise M. Bowman, 40 Van Natta 363 (1988).
Under such circumstances, we have jurisdiction to consider SAIF's request for review. Argonaut
Insurance Co. v. King, supra; Denise M. Bowman, supra.

Accordingly, claimant’s motion to dismiss is denied. Inasmuch as the briefing schedule has
already been completed, this case shall return to the Board docket to await review.

IT 1S SO ORDERED.

July 8, 1992 Cite as 44 Van Natta 1445 (1992)

In the Matter of the Compensation of
PAMELA J. PANEK, Claimant
WCB Case No. 91-01720
ORDER DENYING RECONSIDERATION
Pozzi, et al., Claimant Attorneys
Roy Miller (Saif), Defense Attorney

Claimant requests reconsideration of our May 12, 1992 Order on Review which: (1) declined to
consider claimant's "supplemental memorandum”; (2) held that the Hearings Division lacked original
jurisdiction to consider disputes pertaining to psychological treatment and a swimming program; and (3)
declined to assess an attorney fee pursuant to ORS 656.382(1) for unreasonable claim processing
concerning a monthly "weigh-in" requirement. Claimant acknowledges that she has petitioned the
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Court of Appeals for judicial review of our order. Nevertheless, relying on ORS 183.482(6), claimant
notes that we retain jurisdiction to reconsider our decision.

As claimant accurately represents, at any time subsequent to the filing of a petition for judicial
review and prior to the date set for hearing, we may withdraw an appealed order for purposes of
reconsideration. ORS 183.482(6); ORAP 4.35; Glen D. Roles, 43 Van Natta 278 (1991). However, this
authority is rarely exercised. Ronald D. Chaffee, 39 Van Natta 1135 (1987).

After review of claimant's arguments, we decline to reconsider our May 12, 1992 order.
Nevertheless, we offer the following additional comments.

To begin, claimant challenges our rejection of her "supplemental memorandum.” Retracing
SAIF's claim processing conduct, the "supplemental memorandum” provided a further discussion of the
case and additional reasoning in support of claimant's contention that the Referee's penalty and attorney
fee assessments should be affirmed. The memorandum, which was received by the Board
approximately one month after the expiration of the briefing schedule, did not refer to any recent Board
or court holding.

Briefs or argument submitted after the expiration of the briefing schedule will not be considered
on review. OAR 438-11-020(2). Yet, parties are not prohibited from bringing to the Board's attention
recent decisions issued after completion of the briefing schedule. Betty L. Juneau, 38 Van Natta 553, 556
(1986). Subiject to this exception, supplemental argument will not be considered. Id.

Here, claimant's supplemental memorandum was submitted after expiration of the briefing
schedule and was not based on recent case decisions issued subsequent to the briefing schedule.
Moreover, claimant has neither presented, nor have we found, extraordinary circumstances to justify the
acceptance of this post-briefing schedule memorandum. See OAR 438-11-030.  Under such
circumstances, we continue to decline to consider claimant's supplemental memorandum.

Secondly, claimant continues to argue that the Hearings Division has original jurisdiction to
consider her medical treatment disputes. In addition to her prior contentions concerning the
jurisdictional issue, claimant asserts that the Medical Director has previously refused to resolve the
dispute.

We adhere to our prior reasoning that original jurisdiction over these matters rests with the
Director pursuant to ORS 656.327. Furthermore, even assuming that the Medical Director has declined
to take affirmative action regarding the dispute, claimant's remedy would not rest with this forum. We
have previously held that the Director's apparent refusal to comply with the review procedures of ORS
656.327 may be grounds for the issuance by a circuit court of a writ of mandamus compelling the
Director to act, or to that same end, it may constitute a basis for circuit court review under ORS 183.484
and 183.490. See Jack H. Glubrecht, 43 Van Natta 1753 (1991).

Finally, claimant asserts that our refusal to award an attorney fee under ORS 656.382(1) despite
our conclusion that SAIF's "monthly weigh-in" was unreasonable is inconsistent with several of our
recent decisions. Claimant is mistaken. We agree with the Referee's conclusion that SAIF's conduct in
requesting "monthly weigh-ins" was unreasonable. Nevertheless, since the record fails to establish that
such conduct either denied or delayed claimant's compensation, we continue to conclude that SAIF's
actions did not constitute an unreasonable resistance to the payment of compensation as required by
ORS 656.382(1). Consequently, we adhere to our prior reasoning that claimant is not entitled to an
attorney fee award for SAIF's conduct.

Accordingly, claimant’'s motion for reconsideration is denied. The issuance of this order neither
"stays” our prior order nor extends the time for seeking review. International Paper Company v.
Wright, 80 Or App 444 (1986); Fischer v. SAIF, 76 Or App 656 (1985).

IT IS SO ORDERED.




July 8, 1992 Cite as 44 Van Natta 1447 (1992) 1447

In the Matter of the Compensation of
CHERYL L. SCHAEFER, Claimant
WCB Case No. 91-07980
ORDER ON REVIEW
Vick & Gutzler, Claimant Attorneys
Sandra Haynes, Defense Attorney

Reviewed by Board Members Westerband and Gunn.
The self-insured employer requests review of Referee Michael Johnson's order that directed it to
pay an attorney fee to claimant's counsel for work performed in setting aside its denial. The employer

contests both entitlement to and amount of the fee. On review, the issue is attorney fees. We modify.

FINDINGS OF FACT

We adopt the Referee's findings of fact.

J

CONCLUSIONS OF LAW AND OPINION

The employer timely accepted claimant's right carpal tunnel syndrome (CTS). The employer's
"de facto” denial of claimant's left CTS was rescinded prior to hearing. The Referee found that
claimant's attorney was entitled to an assessed fee for his efforts in obtaining the "de facto” denial
rescission of the left CTS. The employer challenges the award of an assessed fee, asserting that
claimant's attorney was not instrumental in obtaining compensation for his client, as required by ORS
656.386(1). Specifically, the employer argues that there was no unpaid compensation prior to its rescis-
sion of the "de facto" denial of the left CTS condition because medical expenses relating to the left CTS
condition and all time loss had been paid under the accepted right CTS condition. We disagree.

Payment of the medical expenses relating to the left CTS prior to the employer's acceptance of
that claim did not create an acceptance of that claim or a duty to continue paying those left CTS medical
expenses. ORS 656.262(9). The employer's duty to pay compensation relating to the left CTS was not
established until it rescinded its "de facto" denial and accepted that condition.

"Compensation” includes all benefits, including medical services, provided for a compensable
injury to a subject worker by a carrier pursuant to ORS Chapter 656. ORS 656.005(8). Thus, as a result
of claimant's attorney's efforts in securing the employer's acceptance of the claim, claimant became enti-
tled to all benefits set forth in ORS Chapter 656 resulting from the left CTS claim. Inasmuch as

‘claimant’s right to such benefits was not confirmed until the employer's acceptance, we hold that

claimant's attorney was instrumental in obtaining compensation for claimant without a hearing. See
Euzella Smith, 44 Van Natta 778 (1992); Fidel D. Chavez, 43 Van Natta 2515 (1991).

The employer further asserts that the $1,300 fee awarded by the Referee was excessive, given
the minimal benefits secured for claimant. The employer also notes that the Referee referred to the fact
that claimant’s attorney participated in the hearing. We agree that the hearing was limited to the issue
of penalties and attorney fees. Thus, claimant’s attorney's participation in the hearing does not effect
the assessed attorney fee relating to the prehearing denial rescission.

For purposes of determining a reasonable assessed attorney fee, we consider all of the factors set
forth in OAR 438-15-101(4). We disagree with the employer that the acceptance of the left CTS claim
provides minimal benefits to claimant. After considering the factors set forth in OAR 438-15-010(4) and
applying them to this case, we find that a reasonable assessed attorney fee for claimant's counsel's ser-
vices in obtaining the pre-hearing denial rescission is $1,300, to be paid by the self-insured employer. In
reaching this conclusion, we have particularly considered the time devoted to the case, the complexity of
the issue, and the value of the interest involved. Melva |. Gregory, 44 Van Natta 1009 (1992). Kimberly
Wayne, 44 Van Natta 328 (1992).

ORDER

The Referee's order dated October 22, 1991 is affirmed.
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In the Matter of the Compensation of
DANIEL J. TINGLEY, Claimant
WCB Case No. 90-06835
ORDER ON REVIEW
Pozzi, et al., Claimant Attorneys
Roderick Peters (Saif), Defense Attorney

Reviewed by Board Members Gunn and Westerband.

Claimant requests review of those portions of Referee Hoguet's order that: (1) awarded 5
percent (7.5 degrees) scheduled permanent disability for loss of use or function of the left leg, whereas a
Determination Order had awarded no permanent disability; and (2) increased claimant's unscheduled
permanent disability award for his left hip condition from 45 percent (144 degrees), as awarded by a
Determination Order, to 49 percent (156.8 degrees). On review, the issue is extent of permanent
disability, unscheduled and scheduled. We affirm in part and modify in part.

FINDINGS OF FACT

We adopt the Referee's findings of fact.

ULTIMATE FINDINGS OF FACT

We adopt the Referee's first, second and fourth findings. In lieu of the Referee's third and fifth
findings, we make the following ultimate findings of fact.

Claimant's highest SVP over the 10 years preceding the date of hearing is 2 as a groundskeeper,
for a rating of +4.

Claimant's loss of earning capacity equals 74 percent unscheduled PPD.

CONCLUSIONS OF LAW AND OPINION

In evaluating the extent of claimant's permanent disability, the Referee applied the disability
standards in effect at the time of the most recent Determination Order of November 21, 1990.
Claimant’s sole argument on review is that the Referee erred in applying the standards as amended by
the Director's temporary rules because the Director failed to comply with the statutory requirements for
promulgating temporary rules as set forth in ORS 183.335(5). Raising an argument that he did not
assert at hearing, claimant contends that the temporary rules amending the disability standards are
invalid.

We agree with claimant that he should be rated under the disability standards that became
effective on January 1, 1989, without regard to the subsequently adopted temporary rules. However, we
do so for the following reasons.

The Referee applied the disability standards effective January 1, 1989, as amended by temporary
rules contained in WCD Admin. Order 15-1990, effective October 1, 1990, and WCD Admin. Order 20-
1990, effective November 20, 1990, because claimant's last Determination Order issued November 21,
1990. However, those standards also provide that they are applicable only to those claims where the
claimant became medically stationary after July 1, 1990. Former OAR 436-35-003. For claims where the
claimant became medically stationary before July 1, 1990, as in the instant case, the former standards,
effective January 1, 1989, apply. WCD Admin. Order 6-1988.

We note, parenthetically, that the permanent standards adopted in March 1991 and effective
April 1, 1991, clarify that for workers who became medically stationary prior to July 1, 1990, the
disability standards contained in WCD Administrative Order 6-1988 shall be used in rating disability.
OAR 436-35-003(1). In addition, OAR 438-10-010(1) provides that when a claimant becomes medically
stationary on or before July 1, 1990, the disability standards set forth in WCD Administrative Order 6-
1988 shall be applied at hearing and on review of the Determination Order. WCB Admin. Order 8-1991,
effective November 7, 1991.
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On review, claimant requests that we remand this case to the Referee to recalculate the extent of
claimant's disability under the disability standards that became effective January 1, 1989, without regard
to the subsequent, temporary rules. We may remand to the Referee only if we should find that the
record has been "improperly, incompletely or otherwise insufficiently developed.” ORS 656.295(5).
Here, we find that the record is sufficiently developed to permit us to evaluate the extent of claimant's
permanent disability under the appropriate standards. See Carl Smith, 44 Van Natta 1175 (1992).
Accordingly, we deny claimant's request to remand and proceed with our evaluation.

Scheduled Permanent Disability

The’ Referee awarded claimant 5 percent scheduled permanent disability due to weakness or
atrophy of the left thigh, based on the June 5, 1990 evaluation of Dr. Soot, claimant's treating
orthopedist, who found that claimant has sustained 50 percent loss of strength of the left thigh. See
former OAR 436-35-230(5); (Ex. 23-7). The Referee found insufficient evidence to award an additional 5
percent scheduled disability for a chronic condition limiting repetitive use of the left leg. See former
OAR 436-35-010(7). We agree with the Referee's findings and conclusion on this issue, and affirm the
scheduled permanent disability award.

Unscheduled Permanent Disability

+. We-apply the standards set forth in former OAR 436-35-270 through 436-35-440 for rating
unscheduled permanent disability. WCD Admin. Order 6-1988. The parties stipulated at hearing that
claimant is entitled to a 29 percent impairment rating, a value of +1 for the age factor, and a value of
zero for the formal education factor. We address only the disputed factors of skills, training-education,
and adaptability. See former OAR 436-35-300(4), (5); 436-35-310.

Skills

Former OAR 436-35-300(4) adopts by reference the "SVP" (specific vocational preparation time)
values assigned to various occupations by the Dictionary of Occupational Titles (DOT), published by the
- U.S. Department of Labor. The highest SVP level "successfully performed” by a claimant during the ten
years prior to the date of determination is used to determine a value for skills. For our purposes, under
former OAR 436-35-300(4), the date of determination is the date of hearing. Larry L. McDougal, 42 Van
Natta 1544 (1990). "Successful performance” is defined in OAR 436-35-300(4) as "remaining on the job
the length of time necessary to meet the specific vocational preparation time requirement for that job."

Claimant’'s highest SVP during the ten years preceding the hearing is 2 as a groundskeeper
(DOT # 406.687-010). Therefore, the appropriate value for skills is +4. Former OAR 436-35-300(4).

Training-Education

Former OAR 436-35-300(5) states:

"Training: (a) For workers who do not have competence in some specific
vocational pursuit, a value of plus one shall be allowed.

"(b) For workers who do have competence in some specific vocational pursuit, no
value shall be allowed.”

The "standards” do not define the term "specific vacational pursuit.” Because we conclude that
former OAR 436-35-300(5) was intended to differentiate between those who have and those who have
not acquired -formal or on-the-job training sufficient to perform something other than entry-level
employment, we interpret "specific vocational pursuit” to mean employment other than an entry-level
position. See Larry L. McDougal, supra at 1546. :

Here, claimant has acquired on-the-job training as a groundskeeper, performing that job for 2-1/2
years, which we find is sufficient to perform that job in other than an entry-level capacity. Therefore,
claimant has competence in some specific vocational pursuit, even though that vocation may no longer
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be within his physical capabilities. See [immie L. Wilson, 42 Van Natta 2526, 2528 (1990). Claimant's
training rating is therefore zero. Former OAR 436-35-300(5)(b).

Adaptability

The adaptability value for a worker who is not working as a result of his compensable injury is
determined by the worker's residual physical capacity, without regard to that worker's physical capacity
prior to the injury. Former OAR 436-35-310(4).

Here, claimant is not working as a result of his compensable condition and no offer of
employment has been made. Claimant's physical capacity is in the sedentary category with restrictions
on kneeling, squatting, forward bending, stair climbing, crawling, walking on uneven ground, and
lifting. See Exs. 9, 9A-4, 11 and 13AA). Therefore, we find that the appropriate adaptability value is
+9. Former OAR 436-35-310(4)(d).

Computation of Unscheduled Disability

Having determined each value necessary to compute claimant's permanent disability under the
"standards,” we proceed to that calculation. When claimant’s age value of 1 is added to his education
value of 4 (formal education - 0, skills - 4, training - 0), the sum is 5. When that value is multiplied by
claimant’s adaptability value of 9, the product is 45. When that value is added to claimant’s impairment
value of 29, the result is 74 percent unscheduled permanent partial disability. Former OAR 436-35-280.

Overpayment

We affirm and adopt the Referee's determination that SAIF is entitled to recoup its overpayment
in the amount of $1,997.86 from claimant's present and future permanent disability awards.

ORDER

The Referee's order dated May 17, 1991 is affirmed in part and modified in part. In addition to
the Referee's award and the Determination Order award, claimant is awarded 25 percent (80 degrees),
giving him a total award to date of 74 percent (236.8 degrees) unscheduled permanent disability for his
left hip condition. Claimant's attorney is awarded 25 percent of the increased compensation created by
this order, provided that the total attorney fees awarded by the Referee and Board orders shall not
exceed $3,800. The remainder of the Referee's order is affirmed.

July 9, 1992 Cite as 44 Van Natta 1450 (1992)

In the Matter of the Compensation of
JOE E. CHAVARRIA, Claimant
WCB Case Nos. 90-19878 & 90-13028
ORDER ON REVIEW
Malagon, et al., Claimant Attorneys
Marcia L. Barton (Saif), Defense Attorney
Garrett, et al., Defense Attorneys

Reviewed by Board Members Brazeau and Moller.

Country Companies requests review of that portion of Referee Livesley's order that: (1) set
aside its denial of claimant's aggravation claim for his current low back condition; (2) set aside its denial
of claimant's consequential condition claim for his renal insufficiency condition; and (3) upheld the SAIF
Corporation's denial of claimant's claim for the same conditions. Claimant cross-requests review of that
portion of the Referee's order that assigned responsibility for his low back and renal insufficiency
conditions to Country Companies. On review, the issue is responsibility. We reverse in part and
modify in part.
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FINDINGS OF FACT

We adopt the Referee's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

The Referee found that claimant’s work for his employer after January 1987, while SAIF was on
the risk, caused or worsened his back and kidney conditions. However, the Referee concluded that,
because claimant had not experienced an actual, independent compensable new injury with SAIF,
Country Companies remained responsible for claimant's conditions. We disagree.

Subsequent to the Referee's order, we concluded that the phrase "new compensable injury” as
used in ORS 656.308, also includes a new occupational disease. See Donald C. Moon, 43 Van Natta
2595 (1991) (Board cannot identify any policy reason to distinguish between an injury and an
occupational disease for the purposes of shifting responsibility to a subsequent employer). Accordingly,
in the present case, Country Companies, as the initially responsible insurer, remains responsible for
claimant's continued or increased disability during his employment with a later carrier, unless claimant
sustains a new injury or occupational disease during the subsequent coverage. See Ricardo Vasquez, 43
Van Natta 1678 (1991).

The evidence shows that claimant’s condition did not result from a discrete incident or period of
work activity after SAIF went on the risk. Thus, claimant did not sustain a new injury. Valtinson v.
SAIF, 56 Or App 184 (1992). Accordingly, we review the record to determine whether claimant's work
activity after July 1, 1987, is the major contributing cause of the worsening of his low back condition.

In May 1990, Dr. Woolpert, M.D., examined claimant and reported that his underlying problem
all along had been degenerative disc and joint disease of the low back area. Dr. Woolpert reported that,
based on claimant's description of increasing left leg pain dating back to July 1989, his work activity
"most probably did contribute to his worsened back condition on or around that time."” Dr. Woolpert
concluded that claimant's work activity in Summer 1989 contributed to a "material worsening of his low
back difficulty.”

In October 1990, Dr. Hansen, claimant's treating physician, agreed with a letter from Country
Companies' counsel stating that claimant's work in 1988 and later years materially worsened his back
condition. Dr. Hansen also agreed that claimant's underlying back condition had worsened and was not
merely a flare-up of symptoms.

Finally, Dr. Hacker, M.D., claimant's treating surgeon, believed that claimant's problem began
in 1983 and "the clinical course beyond that is one of worsening.” He expected that "repetitive motion
about the back which seemed to have initiated (his) problem could have added to his present condition
and need for treatment.”

Under the circumstances, we conclude that claimant's work after July 1, 1987 is the major cause
of the worsening of his low back condition. Accordingly, responsibility for claimant's low back
condition and consequential kidney condition is shifted to SAIF.

On review, SAIF argues that claimant's low back pain has continued, unresolved, since the 1983
injury. SAIF contends that, pursuant to the provisions of ORS 656.005(7)(a)(B), where claimant has a
preexisting condition, a new injury would be compensable only if it became the major cause of his
disability or need for treatment. We disagree.

We have held that the continuing effects of an initial compensable injury do not amount to a
preexisting condition for purposes of ORS 656.005(7)(a)(B). Rosalie S. Drews, 44 Van Natta 36 (1992).
Accordingly, we reject SAIF's argument that it may avoid responsibility by establishing that claimant's
1983 injury continues to be the major cause of his disability or need for treatment.

We conclude that Country Companies has successfully shifted responsibility of claimant's low
back condition and consequential renal insufficiency condition to SAIF. The Referee is, therefore,
reversed on the issue of responsibility.
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At hearing, the Referee awarded claimant's counsel an attorney fee of $4,900, payable by
Country Companies. Inasmuch as we have determined that responsibility for the claim lies with SAIF,
the Referee's order shall be modified to require payment of the attorney fee by SAIF, for claimant's
counsel's services at hearing.

Moreover, we find that claimant is entitled to an attorney fee for services on review. Inasmuch
as both insurers denied compensability and no .307 order issued, claimant's right to compensation was
at risk at the hearing. Both compensability and responsibility were decided by the Referee. Therefore,
by virtue of the Board's de novo review authority, compensability remained at risk on review as well.
See Dilworth v. Weyerhaeuser Co., 95 Or App 85 (1989). Consequently, claimant's counsel is entitled to
an assessed attorney fee for services on review. See Tanya L. Baker, 42 Van Natta 2818 (1990).

After considering the factors set forth in OAR 438-15-010(4) and applying them to this case, we
find that a reasonable fee for claimant's attorney's services on review is $500, to be paid by SAIF, the
insurer responsible for the claim. In reaching this conclusion, we have particularly considered the time
devoted to the issue (as represented by claimant's respondent’s brief), the complexity of the issue, and
the value of the interest involved.

ORDER

The Referee's order dated August 20, 1991 is reversed in part and modified in part. That
portion of the Referee's order that set aside Country Companies’ denial of claimant's low back and
kidney claim is reversed. Country Companies' denial is reinstated and upheld. The SAIF Corporation's
denial of claimant's low back and kidney claim is set aside and the claims are remanded to SAIF for
processing according to law. The Referee's attorney fee award of $4,900, payable by Country
Companies is modified. In lieu of that award, SAIF is directed to pay claimant's counsel's attorney fee
of $5,400 for services at hearing and on review.

July 10, 1992 Cite as 44 Van Natta 1452 (1992)

In the Matter of the Compensation of
KENNETH M. WAGNER, Claimant
WCB Case No. 91-03498
ORDER OF ABATEMENT
Welch, et al., Claimant Attorneys
Daryl Nelson, Defense Attorney

On June 11, 1992, we reversed a Referee's order that had set aside the insurer’'s denial of
claimant's aggravation claim for a herniated disc. Claimant seeks abatement of our order so that we can
retain jurisdiction over this matter to consider the parties' proposed settlement.

In light of such circumstances, we withdraw our June 11, 1992 order. Upon receipt of the
parties’ proposed agreement, we will proceed with our review. The parties are requested to keep us
fully apprised of further developments concerning this case.

IT IS SO ORDERED.
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In the Matter of the Compensation of
ROBERT 1. FAST, Claimant
WCB Case Nos. 91-03855 & 88-18749
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Susan Ebner (Saif), Defense Attorney

Reviewed by Board Members Brazeau and Kinsley.

The SAIF Corporation requests review of Referee Schultz' order that: (1) increased claimant's
scheduled permanent disability award for a right hand condition from 25 percent (37.5 degrees), as
awarded by Determination Order, to 37 percent (55.5 degrees); (2) increased claimant's unscheduled
permanent disability award for a low back condition from 9 percent (28.8 degrees), as awarded by
Determination Order, to 25 percent (80 degrees); and (3) directed it to pay claimant's scheduled
permanent disability award at the rate of $305 per degree. On review, the issues are extent of
permanent disability, scheduled and unscheduled, and rate of scheduled permanent disability. We
modify in part and affirm in part.

FINDINGS OF FACT

We adopt the Referee's "Findings of Fact,” with the following exceptions.

We do not adopt the "Findings of Ultimate Fact” and we do not find that claimant suffered
spinal nerve plexus injuries at the T7-12, T8-11 and T8-T12 nerves.

CONCLUSIONS OF LAW AND OPINION

November 24, 1986 injury: scheduled permanent disability, right hand

We adopt the first two paragraphs of the Referee's "Conclusions of Law and Opinion,” with the
following supplementation.

For the amputation of the nailbed of the right middle finger above the DIP joint, claimant is
entitled to a rating of 40 percent of the finger. See former OAR 436-35-030(6); Exs. 89, 94. He is also
entitled to a rating for loss of sensation in his middle finger. After considering the evidence generated
by the attending physician and applying the standards, we find that the appropriate value for this rating
is 19 percent of the middle finger. See former OAR 436-35-110(a); Exs. 94, 97. Claimant is also entitled
to a rating of 50 percent for reflex sympathetic dystrophy (RSD) of the middle finger. See OAR 436-35-
110(6); Exs. 14, 15, 16, 26, 47, 94, 97, Tr. 13. In addition, claimant is entitled to the following ratings for
right middle finger ranges of motion. He retains: 80 degrees flexion in the MP joint of his right middle
finger for a 6 percent rating; 85 degrees flexion of the PIP joint for a 9 percent rating; and 0 degrees
flexion of the DIP joint for a 45 percent rating. These values are combined for a total rating of 89
percent of the middle finger. See former OAR 436-35-060(7).

Regarding the right index finger, claimant is entitled to a rating of 50 percent for reflex
sympathetic dystrophy (RSD). He is also entitled to a 9 percent rating for 75 degrees retained flexion in
the MP joint; a 3 percent rating for 95 degrees flexion of the PIP joint; and a 26 percent rating for 30
degrees flexion of the DIP joint. The range of motion values and the value for RSD are combined for a
total of 68 percent for the index finger.

Regarding claimant's right ring finger, we find that he retains 85 degrees flexion in the MP joint
for a 3 percent rating; 90 degrees flexion of the PIP joint for a 6 percent rating; and 30 degrees flexion of
the DIP joint for a 26 percent rating. These values result in a combined total of 32 percent.

Regarding claimant's right little finger, we find that he retains 80 degrees flexion in the MP joint
for a 6 percent rating; 95 degrees flexion of the PIP joint for a 3 percent rating; and 60 degrees flexion of
the DIP joint for a 6 percent rating. These values result in a combined total of 15 percent.
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Because claimant will receive a greater award if the total value for each finger is converted to a
value for the loss of use of the hand, the values are converted. See former OAR 436-35-070(1). After
conversion, claimant is entitled to the following values for loss of use or function of the right hand: 17
percent for his right index finger impairment; 18 percent for his right middle finger impairment;
3 percent for his right ring finger impairment; and 1 percent for his little finger impairment. These
values are added for a total of 39 percent scheduled disability for the loss of use or function of the right
hand. See former OAR 436-35-070(2).

The Referee awarded claimant an additional 22 percent scheduled permanent disability, giving
him a total scheduled award of 37 percent scheduled permanent disability for his right hand condition.
On review, claimant asks that the Referee's order be affirmed. Consequently, we do not increase the
award.

Finally, we adopt the Referee's conclusion and opinion that claimant's increased award of
scheduled permanent disability shall be paid at the rate of $305 per degree.

For prevailing against SAIF's request for review regarding the extent and rate of scheduled
disability for the right hand, claimant is entitled to an assessed attorney fee on Board review.
ORS 656.382(2). We note that claimant's counsel filed no respondent's brief on review, but instead,
submitted a letter indicating that claimant relies on the Referee's analysis and Alan G. Herron, 43 Van
Natta 267, on recon 43 Van Natta 1097 (1991). We have previously held that such a letter is sufficient
"legal representation” to qualify for an assessed attorney fee. Loren L. Harnar, 44 Van Natta 918 (1992).

Accordingly, after considering the factors set forth in OAR 438-15-010(4) and applying them to
this case, we find that a reasonable assessed attorney fee for claimant's counsel's services on review
concerning the extent and rate of scheduled disability issues is $200, to be paid by SAIF. In reaching
this conclusion, we have particularly considered the time devoted to the issues (as represented by
claimant's response), the complexity of the issues, and the value of the interest involved.

November 4, 1987 Injury

Extent of unscheduled permanent disability, low back

The standards in effect at the time of the October 18, 1988 Determination Order, which closed
claimant’s low back injury claim, apply for purposes of rating claimant’'s permanent low back disability.
Former OAR 436-35-003; see former OAR 438-10-010. Accordingly, the applicable standards are those
contained in WCD Administrative Orders 3-1988 and 5-1988.

The Referee determined that claimant is entitled to two 5 percent ratings for chronic conditions
limiting repetitive use of the low back and right leg; a 4 percent rating for 55 degrees retained lumbar
flexion; and a 6 percent rating for injury to the spinal nerve plexus. Accordingly, the Referee increased
claimant’'s unscheduled permanent disability award from 9 percent to 25 percent. We modify.

Neither the standards effective July 1, 1988 (WCD Order 3-1988) nor the temporary rules
effective August 19, 1988 (WCD Order 5-1988) provide disability ratings for chronic conditions limiting
repetitive use of unscheduled body parts. However, based on claimant's credible testimony, (see Tr.
16), and the medical evidence establishing the permanency of his injury-related pain, we conclude that
claimant is entitled to a 5 percent impairment rating for disabling low back pain resulting from his
injury. See former OAR 436-35-320(1)(a); Daniel M. Alire, 41 Van Natta 752 (1989).

Regarding claimant's injury-related loss of range of motion, we agree with the Referee's
determination that Dr. McMorine's report provides the most persuasive measurement. (See Ex. 78).
However, we conclude that under former OAR 436-35-360(6), claimant is entitled to a 3.5 percent, rather
than a 4 percent, rating for his 55 degrees of retained lumbar flexion. See Barbara |. Glenzer, 42 Van
Natta 1879, 1881 (1990) (Rate range of motion measurements proportionately when the physician's
measurements fall between those listed in the standards).

The Referee assigned a 6 percent impairment rating for loss of strength due to spinal nerve
plexus injury. See former OAR 436-35-350(4). We disagree.
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The only evidence suggesting that claimant has nerve plexus injury affecting his back is Dr.
Christensen's February 1989 report, which describes "dorsolumbar strength loss impairment due to
localized spinal nerve plexus injury with resultant loss of strength.” (See Ex. 89-9). However, the
report does not explain how the L4-5 injury could have caused damage to the T7-T12, T8-L1, and T8-T12
nerve roots. Because the mechanism of such an injury is unexplained, by Dr. Christensen or anyone .
else, we find that claimant has not produced sufficient evidence of compensable T7-T12, T8-L1, and T8-
T12 nerve root injuries to allow for an award under the standards.

The parties agreed at hearing that claimant is entitled to a 5 percent rating for his L4-5 surgery
and a value of 2 for his age, education and adaptability factors.

Claimant’'s impairment values are 5 percent for surgery, 5 percent for disabling pain, and 3.5
percent for lost range of motion. These are combined for a total impairment value of 13.5 percent.
When that value is added to claimant's age, education and adaptability value of 2, and the sum is
rounded to the next whole number, the total is 16 percent unscheduled permanent disability. The
Referee's award of 25 percent will be reduced accordingly.

Extent of scheduled permanent disability, right leg

For claimant's disabling right leg pain motor impingement due to the compensable L5 nerve root
injury (see Exs. 85, 87), the Referee awarded 5 percent unscheduled disability.

However, inasmuch as the impairment limits the loss of use and function of the right leg, which
is a scheduled body part, we find that claimant is entitled to 5 percent scheduled disability for that
condition. See former OAR 436-35-230(8).

ORDER

The Referee's order dated August 14, 1991 is modified in part and affirmed in part. Claimant is
awarded 5 percent (7.5 degrees) scheduled permanent disability for the loss of use or function of the
right leg. In lieu of the Referee's award of an additional 16 percent (51.2 degrees) unscheduled
permanent disability, and in addition to the Determination Order award of 9 percent (28.8 degrees)
unscheduled permanent disability, claimant is awarded 7 percent (22.4 degrees) unscheduled permanent
disability for the low back condition, giving him a total unscheduled permanent disability award of 16
percent (51.2 degrees). In lieu of the Referee's out-of-compensation attorney fee, claimant's attorney is
awarded 25 percent of the permanent disability award granted by this order, not to exceed $2,800, to be
paid directly to claimant’s counsel. The remainder of the order is affirmed. For services on review
concerning the extent and rate of scheduled permanent disability for the right hand, claimant is awarded
an assessed attorney fee of $200, payable by the SAIF Corporation.

July 8, 1992 Cite as 44 Van Natta 1455 (1992)

In the Matter of the Compensation of
DAVID E. KENNEDY, Claimant
Own Motion No. 92-0278M
OWN MOTION ORDER ON RECONSIDERATION
Saif Legal Department, Defense Attorney

The SAIF Corporation requests the Board reconsider its June 15, 1992 Own Motion Order that
denied the reopening of claimant's claim on the ground that we lacked own motion jurisdiction to
consider the request for claim reopening and temporary disability benefits.

SAIF contends that the claim was in a non-disabling status for the years of 1985, 1986 and 1987.
Therefore, the aggravation rights expired as of May 28, 1990.

As noted in our prior order, although claimant was apparently injured in 1985, his claim was not
filed nor processed until 1988. SAIF accepted claimant’'s claim as a nondisabling injury on August 9,
1988. (Ex. 8). The Determination Order issued on November 22, 1989 shows that claimant's claim was
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reopened for temporary disability benefits as of August 9, 1988. Thus, claimant’s non-disabling claim
became disabling within one year from the time the claim was accepted. Under this circumstance,
claimant's five-year aggravation rights run from the date of the first closure of the claim. Darrell K.
Falline, 42 Van Natta 919 (1990); Richard M. Egli, 41 Van Natta 149 (1989). Inasmuch as claimant's
claim was not closed until November 22, 1989, his aggravation rights do not expire until after November
22, 1994.

Accordingly, our June 15, 1992, order is abated and withdrawn. As supplemented herein, we
adhere to and republish our June 15, 1992, order in its entirety. The parties' rights of reconsideration
and appeal shall run from the date of this order.

July 13, 1992 Cite as 44 Van Natta 1456 (1992)

In the Matter of the Compensation of
RICHARD ]J. BOOKER, Claimant
WCB Case No. C2-01344
ORDER APPROVING CLAIM DISPOSITION AGREEMENT
Francesconi & Associates, Claimant Attorneys
Nancy Marque (Saif), Defense Attorney

Reviewed by Board Members Neidig and Moller.

On June 10, 1992, the Board acknowledged receipt of the parties' claim disposition agreement in
the above-captioned matter. Pursuant to that agreement, in consideration of the payment of a stated
sum, claimant releases certain rights to future workers' compensation benefits, except medical services,
for the compensable injury.

On June 30, 1992, the Board received a motion from Ingrim Architecture, PC (Ingrim), an
employer insured by the SAIF Corporation. Ingrim moves to have the claim disposition agreement set
aside on the ground that it does not agree with SAIF's acceptance of claimant's injury claim. Ingrim
further contends that the proposed agreement should be set aside due to "fraudulent testimony given by
(claimant) in a deposition.”

At the outset, we find that, as an employer, Ingrim is a "party” as defined by the statute, and,
as such, it may request that the proposed claim disposition agreement be set aside. See e.g. ORS
656.005(20); Hamid R. Amini, 42 Van Natta 188 (1990). However, as the insurer for Ingrim, SAIF has
assumed the obligation to process claimant’s injury claim under the Workers' Compensation Law. See
ORS 656.005(14); 656.419(1). Such obligations necessarily include the acceptance of the claim and the
payment of benefits. ORS 656.262; OAR 436-60-140. Furthermore, we find that, by contracting with
SAIF as its insurer, Ingrim has authorized SAIF to act on its behalf in disposing of injury claims by
entering into settlements such as claim disposition agreements. See Daniel C. King, 42 Van Natta 1377
(1990)

In addition, we do not find that Ingrim'’s dissatisfaction with SAIF's actions constitute one of the
three grounds upon which a claim disposition agreement may be set aside. See ORS 656.236(1)(a)-(c).
We conclude that, with regard to the employer's implied contention that SAIF did not act in its best
interests, Ingrim's remedy lies within its contractual relationship with SAIF, rather than attempting to
have set aside an agreement which has already been entered into by the parties.

Finally, Ingrim contends that the proposed agreement should be set aside because claimant "is
not truthful in his testimony and the facts of the case have not been fully investigated.”

A proposed claim disposition agreement must be set aside if we find that it is the result of an
intentional misrepresentation of material fact. ORS 656.236(1)(b). Misrepresentation is an intentional,
false statement of a substantive fact, or any conduct which leads to a belief of a substantive fact material
to a proper understanding of the matter in hand, made with the intent to deceive or mislead. Louis R.
Anaya, 42 Van Natta 1843 (1990).
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Here, Ingrim contends that claimant gave fraudulent testimony in a deposition within the past
30 days. However, Ingrim has not submitted any evidence of the alleged fraudulent testimony, nor has
it explained how such testimony demonstrates that the proposed disagreement has been based upon a
misrepresentation of material fact. Accordingly, we do not find that it has been established that
claimant made representations that were false and were made with the intent to deceive or mislead.

This agreement is in accordance with the terms and conditions prescribed by the Director. See
ORS 656.236(1); OAR 436-60-145. The Board does not find any statutory basis for disapproving the
agreement. See ORS 656.236(1). Accordingly, this claim disposition agreement is approved. An
attorney fee payable to claimant's attorney according to the terms of this agreement is also approved.

IT IS SO ORDERED.

July 14, 1992 Cite as 44 Van Natta 1457 (1992)

In the Matter of the Compensation of
KENNETH ]. BAUER, Claimant
WCB Case No. 89-00068
ORDER ON REVIEW
Malagon, et al., Claimant Attorneys
Kevin L. Mannix, P.C., Defense Attorneys

Reviewed by Board Members Gunn and Westerband.

Claimant requests review of Referee Black's order which: (1) upheld the insurer's denial of
claimant’s current neck and low back conditions; and (2) declined to assess a penalty for allegedly
unreasonable delay in paying medical bills. On review, the issues are compensability of medical

services and penalties. We affirm.

FINDINGS OF FACT

We adopt the Referee's findings of fact, with the following modification. In lieu of the Referee's
statement in the fourth full paragraph on page 2 of the Opinion and Order, we make the following
finding: The settlement states that $20,000 is allocated to "future medical” expenses, "to be utilized for
Claimant's future costs associated with any future back surgery which the Claimant may be expected to
undergo.” (Ex. 83-1).

With respect to the Referee's Findings of Ultimate Fact, we adopt only the third finding, as the
first two findings are unnecessary to our decision. In addition, we find that claimant's 1985
compensable neck and back conditions are not a material contributing cause of his current need for
treatment.

CONCLUSIONS OF LAW AND OPINION

The Referee upheld the insurer's denial of the compensability of claimant's current condition,
concluding that claimant had failed to meet the requirements of Miville v. SAIF, 76 Or App 603 (1985),
where the claimant sustained out-of-state injuries subsequent to a compensable Oregon injury. The
Referee held that claimant's out-of-state injuries independently and materially contributed to claimant's
current condition, and that claimant was compensated for his compensable conditions by entering into a
settlement agreement in the form of a Disputed Claim Settlement regarding his out-of-state claim. We
agree with the Referee's conclusion, but we base our conclusion on the following reasoning.

Because a hearing convened in this case before July 1, 1990, we apply the law in effect prior to
the 1990 amendments to the Workers' Compensation Law. See 1990 Or Laws ch. 2, section 54.

Where a claimant has suffered an on-the-job injury in another state for which he has claimed,
but has not been awarded, compensation, and the medical evidence is that the original Oregon injury
materially contributed to claimant’s current disability or need for medical treatment, even though the
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out-of-state injury contributed independently to the present disability, the Oregon employer remains
responsible for the claimant's condition. Miville v. SAIF, supra, 76 Or App at 607. The first crucial
question is whether claimant can establish that his compensable 1985 neck and back conditions are a
material contributing cause of his current need for medical treatment. See Roberta F. Ruscheinsky,
42 Van Natta 1915, 1916 (1990), citing Van Blokland v. Oregon Health Sciences University, 87 Or App
694, 697-98 (1987).

Claimant asserts that no one contends that the 1985 conditions did not materially contribute to
claimant's present disability. Therefore, claimant concludes that the "insurer can only shift
responsibility if it can prove that claimant has been 'awarded compensation' by a foreign jurisdiction.”
‘Appellant’s Brief at 7. We disagree.

We find no evidence that the insurer concedes compensability of claimant's current condition.
Indeed, the insurer's denial letter states that it will not continue workers' compensation benefits after
July 25, 1988, because "your current condition relates to the subsequent automobile accident of July 25,
1988," which allegedly occurred in the course and scope of employment with a new employer. (Ex. 47-
1). At hearing, claimant's attorney stated that claimant contests the denial and contended "that his
Oregon industrial injury is still the main cause of his need for treatment, and continued to be so, even
after the lowa injury.” (Tr. 2). The insurer’s attorney agreed with claimant's counsel's statement of the
issue. (Tr. 3).

It is claimant's burden to establish that his current condition is compensable. ORS 656.266.
Accordingly, claimant must first affirmatively establish that his compensable 1985 conditions are a
material contributing cause of his current condition and need for medical treatment.

Claimant sustained cervical and lumbosacral strains in 1985 when a 60-pound box of toilet paper
fell on his head while he was unloading a truck. (Exs. 1-1, 2). The diagnosis was cervical strain and
lumbar strain with possible radicular right leg pain (Ex. 4-3). A myelogram on May 6, 1986 revealed
bilateral extradural defects at the C4-5 level, but no disc herniation or other abnormality in the lumbar
region. (Ex. 8). In an independent examination on June 4, 1986 by the Orthopaedic Consultants,
claimant's diagnosis was "[c]ervical and lumbar strain, superimposed on degenerative disc disease in the
cervical region,” and he was not yet medically stationary. (Ex. 10-7).

In 1986 claimant relocated to lowa, where he sustained a back injury in September 1987,
diagnosed as "acute thoracic and lumbar strain,” when he fell through a porch floor. (Ex. 20). A CT
scan on October 28, 1987 revealed disc bulging at the L4-5 and L5-S1 levels. (Ex. 23, see also Ex. 22-1).
On July 25, 1988, claimant sustained a work injury in Iowa when he lost control and rolled his
tractor/trailer rig. (Ex. 25). He sustained numerous injuries, including, among others, compression
fracture of the thoracic spine, T11; left facet fracture at L4-5 (Exs. 31, 39-1), and left shoulder AC joint
separation (Exs. 29, 40). In January 1990, Dr. Koontz performed anterior cervical diskectomy and fusion
at C3-4 and C4-5 in an effort to alleviate claimant’s "intractable pain.” (Ex. 61-2).

Under these circumstances, we find that the issue of whether the claimant's condition or his
medical treatment from July 25, 1988 forward is materially related to his compensable 1985 injury is of
sufficient medical complexity that we cannot decide it without expert opinion. Uris v. Compensation
Department, 247 Or 420, 424-26 (1967); Kassahn v, Publishers Paper Co., 76 Or App 105, 109 (1985).

The medical evidence establishes that since July 25, 1988, claimant has been treated by the
following doctors: Dr. Elliott, osteopath; orthopedists Boulden, Johnson and Bashara; and neurosurgeon
Koontz. Dr. Neff, osteopath, consulted with Dr. Johnson regarding claimant's shoulder injury; and Dr.
Wirtz, orthopedist, evaluated claimant for extent of disability related to the July 25, 1988 accident.

Dr. Elliott, who treated claimant both before and after the July 25, 1988 accident after succeeding
to his father's practice (see Ex. 14), stated in January 1989 that he was still treating him for the original,
1985 injury. (Ex. 45-2). Dr. Elliott opined that

"[T]he truck accident of July 25, 1988 did not show medical evidence of damage
to his low back although I do feel it aggravated his underlying low back problems. I feel -
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that he has had increased symptoms of his low back condition but I feel that the original
injury was of 8/12/85." (Ex. 53).

However, the other doctors express a contrary view. Dr. Boulden, who also treated claimant
both before and after the 1988 accident (see Ex. 22A), opined that the 1985 back injury is no longer a
material contributing cause of claimant’s current low back condition. (Ex. 55). He expressed his opinion
by agreeing with the insurer's counsel's summary of their telephone conversation. Dr. Boulden agreed
with the following explanation prepared by counsel:

"[Tlhe September, 1987, injury aggravated Mr. Bauer's preexisting degenerative
changes in his back. Further, you interpreted the October 28, 1987 CT scan of the
lumbar spine to show some bulging of the L4-5, L5-S1 discs and not a herniated disc at
L5-S1. The 1987 injury caused this pathological change (disc bulge) of his preexisting
back condition.” (Ex. 55).

Dr. Johnson, an orthopedist who practices in the same office as Dr. Boulden, treated claimant
after the 1988 accident (see Ex. 22). He observed that claimant's degenerative disc changes at L4-5 and
L5-51 are "obviously pre-existing but he was functioning well with it up until his injury in July and now
his pain has persisted and impaired his function.” (Ex. 48). Dr. Johnson opined that claimant's
preexisting disc degeneration "was intermittently symptomatic prior to the truck accident in July, 1988.
The truck accident in July, 1988 aggravated the pre-existing condition.” (Ex. 79). Dr. Koontz, who
performed a cervical diskectomy and fusion in January 1990, also opined that claimant “certainly
aggravated” his preexisting, degenerative condition. (Ex. 59-1).

Both Dr. Neff, osteopath, and Dr. Wirtz, orthopedist, evaluated claimant for the purpose of
rating extent of disability. Dr. Neff noted that he did not know the extent of claimant’'s impairment due
to his 1985 injury, and therefore he did not include that impairment in his rating. (Ex. 44-2). Dr. Wirtz
observed that claimant’s "neck disc degeneration was a pre-existing condition and has not been changed
anatomically or functionally in relationship to the 7/25/88 injury." (Ex. 54-3).

We find that only Dr. Elliott and Dr. Boulden directly address the question of whether and to
what extent the compensable 1985 conditions are a material contributing cause of claimant’'s current
condition and need for medical treatment, and their opinions reach opposite conclusions. We find that
none of the other medical opinions either directly express or permit an inference that claimant's
compensable 1985 injury was a material contributing cause of his current disability or need for medical
treatment.

As between Drs. Elliott and Boulden, we find Dr. Boulden's opinion to be more persuasive.
While both doctors treated claimant, we note that Dr. Elliott's records indicate claimant was primarily
seen for prescription refills and scheduled manipulation treatments. (Ex. 14; Tr. 7). Dr. Boulden's
notes, on the other hand, indicate that he examined and treated claimant's low back condition. (See
Exs. 22, 55). We find that Dr. Boulden provides an explanation for his opinion, albeit not in his own
words, consistent with the x-ray evidence available at the time of his opinion. Dr. Elliott, on the other
hand, apparently reviewed only his own and his father's chart notes before offering his opinion.
Accordingly, we conclude, based on Dr. Boulden's opinion, that the 1985 compensable conditions were
not a material contributing cause of claimant's disability or need for medical treatment after July 25,
1988.

Because we have concluded that claimant failed to establish that his compensable Oregon injury
was a material contributing cause of his disability or need for medical treatment, we do not address the
remaining requirements expressed in Miville v. SAIF, supra.

Penalties

The Referee found that the record did not establish when the insurer received the medical bills
in question, so that it was impossible to determine whether the bills had been paid within 60 days of
receipt. Furthermore, we cannot determine on this record the date on which the medical bills were
mailed, since there is no presumption that a document is mailed when dated. SAIF v. Tull, 113 Or App
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449 (1992). Therefore, we are unable to infer a date of receipt based on the date of mailing.
Accordingly, we affirm the Referee's findings and conclusion on this issue.

ORDER

The Referee's order dated July 23, 1991 is affirmed.

July 14, 1992 Cite as 44 Van Natta 1460 (1992)

In the Matter of the Compensation of
JEROME F. BISCHOFF, Claimant
WCB Case No. 91-07659
ORDER ON REVIEW
Bischoff & Strooband, Claimant Attorneys
Julie K. Bolt (Saif), Defense Attorney

Reviewed by Board Members Moller and Neidig.

The SAIF Corporation requests review of Referee Livesley's order that awarded an attorney fee
to claimant under ORS 656.386(1). On review, the issue is attorney fees. We reverse.

FINDINGS OF FACT

We adopt the Referee findings of fact with the following supplementation.

Claimant is a member of the Oregon State Bar specializing in workers' compensation law. He
represented himself throughout the proceeding regarding his claim.

CONCLUSIONS OF LAW AND OPINION

SAIF contends that claimant, although a member of the Oregon State Bar, is not entitled to an
attorney fee for services rendered in representing himself with regard to his groin injury claim. We
agree.

The Referee awarded claimant an assessed attorney fee pursuant to ORS 656.386(1), which
provides:

"In all cases involving accidental injuries where a claimant finally
prevails in an appeal to the Court of Appeals or petition for review to the Supreme
Court from an order or decision denying the claim for compensation, the court shall
allow a reasonable attorney fee to the claimant's attorney. In such rejected cases where
the claimant prevails finally in a hearing before the referee or in a review by the board
itself, then the referee or board shall allow a reasonable fee. If an attorney is
instrumental in obtaining compensation for a claimant and a hearing by the referee is not
held, a reasonable attorney fee shall be allowed. * * *.”

Moreover, our rules define "attorney fees" as "payment for legal services performed by an
attorney on behalf and at the request of a claimant." OAR 438-15-005(4). Furthermore, "[a]ttorney fees
for an attorney representing a claimant shall be authorized only if an executed attorney retainer
agreement has been filed with the referee or Board." OAR 438-15-010(1). Other rules also speak in
terms of allowing a fee to "an attorney representing a claimant.” E.g. OAR 438-15-010(2).

We find that the statute, as well as our rules, evidence an intent to award fees only when an
agency relationship exists, i.e., when an attorney represents a claimant separate from himself or herself.
Further, our conclusion is consistent with our holding that a claimant who appears pro se is not entitled
to an attorney fee. See, e.g., Stanley W. Talley, 38 Van Natta 1553, 1554 (1986). Moreover, we
conclude that sound policy considerations support our conclusion. Such policy considerations were
addressed by the United States Supreme Court in Kay v. Ehrler, 111 S.Ct. 1435 (1991). The issue in
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Ehrler was whether a pro se litigant, who was an attorney, was entitled to an attorney fee award for
prevailing in a civil rights action. In reaching its decision that no fee could be awarded under the
applicable statute, the Court reasoned: :

"Even a skilled lawyer who represents himself is at a disadvantage in contested
litigation.  Ethical considerations may make it appropriate for him to appear as a
witness. {footnote omitted] He is deprived of the judgment of an independent third
party in framing the theory of the case, evaluating alternative methods of presenting the
evidence, cross-examining hostile witnesses, formulating legal arguments, and in making
sure that reason, rather than emotion, dictates the proper tactical response to unforseen
developments in the courtroom. The adage that 'a lawyer who represents himself has a
fool for a client’ is the product of years of experience by seasoned litigators.

"A rule that authorizes awards of counsel fees to pro se litigants -- even if
limited to those who are members of the bar -- would create a disincentive to employ
counsel whenever such a plaintiff considered himself competent to litigate on his own
behalf. The statutory policy of furthering the successful prosecution of meritorious
claims is better served by a rule that creates an incentive to retain counsel in every such
case.” Kay v. Ehrler, 111 5.Ct. at 1435.

Although the policy considerations underlying a civil rights action clearly differ in some respects
from those involved in a workers' compensation proceeding, we nevertheless conclude that the rationale
expressed by the Court in Ehrler has substantial application here. Accordingly, we conclude that a pro
se claimant, whether or not an attorney, is not entitled to an assessed attorney fee under ORS
656.386(1).

ORDER

The Referee’s order dated October 9, 1991 is reversed in part and affirmed in part. That portion
of the order awarding claimant an assessed fee of $1,650 is reversed. The remainder of the order is
affirmed.

July 14, 1992 Cite as 44 Van Natta 1461 (1992)

In the Matter of the Compensation of
EVERETT J. COLLEY, Claimant
WCB Case No. 91-11212
ORDER ON REVIEW
Bischoff & Strooband, Claimant Attorneys
Daryl Nelson, Defense Attorney

Reviewed by Board Members Westerband and Gunn.

Claimant requests review of Referee Holtan's order that dismissed his hearing request for lack of
jurisdiction. Claimant contends that the Hearings Division has jurisdiction to consider whether the
scheduled permanent disability benefits awarded by a Determination Order dated February 19, 1991
should be paid at the rate of $305 per degree and whether penalties and attorney fees should be
assessed for the insurer's failure to do so. On review, the issue is jurisdiction.

We affirm and adopt the Referee's order with the following supplementaﬁon.

Claimant argues that his hearing request does not raise an objection to a Determination Order
within the meaning of ORS 656.268(5), and therefore, he was not required to request reconsideration by
the Department of Insurance and Finance (DIF) before filing the hearing request. We disagree.

The rate issue arises directly from the scheduled permanent disability awarded by the
Determination Order. Contrary to claimant's assertion, an objection to a Determination Order is not
limited to extent of disability issues; it concerns the amount of compensation awarded. Inasmuch as the
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rate issue raises an objection to the amount of compensation awarded by the Determination Order,
claimant must first request reconsideration by DIF before filing a hearing request. Lorna D.
Hilderbrand, 43 Van Natta 2721 (1991); see also, Charlene ]. Erspamer, 44 Van Natta 1214 (1992).

Claimant also argues that the Hearings Division has jurisdiction because his request for hearing
raised a "question concerning a claim,” regarding which a hearing may be requested at any time
pursuant to ORS 656.283(1). However, the statute is limited by the provisions of ORS 656.319, which
was amended in 1990 to provide for hearing requests concerning objections to a "reconsideration order”
under ORS 656.268, whereas previously it had provided for hearing on a "determination order or notice
of closure.” ORS 656.319(4). Therefore, we conclude that we have jurisdiction to consider only
objections to a reconsideration order. Lorna Hilderbrand, supra at 2722. Claimant's citation to Harry E.
Forrester, 43 Van Natta 1480 (1991), is not persuasive here, because that case did not involve a Notice of
Closure or Determination Order.

Finally,  claimant argues that he should not be required to exhaust a futile administrative
remedy. He contends that requesting reconsideration of the Determination Order would be futile
because DIF continues to award scheduled permanent disability at the rate of $145 per degree.
However, we have held that claimant must exhaust his administrative remedies as prescribed in ORS
656.268(5), by first requesting reconsideration of a determination order to which he objects. Diane B.
Allen, 44 Van Natta 1210 (1992). Inasmuch as the issues raised by claimant arise from the
Determination Order, and he did not first request reconsideration of ‘the Determination Order, the
Referee properly dismissed his hearing request.

ORDER

The Referee's order dated November 7, 1991 is affirmed.

July 14, 1992 . Cite as 44 Van Natta 1462 (1992)

In the Matter of the Compensation of
RICHARD A. GARNER, JR., Claimant
WCB Case No. 91-00773
ORDER ON REVIEW
Coons, et al., Claimant Attorneys
Daryl Nelson, Defense Attorney

Reviewed by Board Members Westerband and Gunn.

Claimant requests review of Referee Garaventa's order that upheld the insurer's denial of
claimant’'s low back injury claim. On review, the issue is compensability. We affirm.

FINDINGS OF FACT

We adopt the Referee's "Findings of Fact" except the second sentence and the last sentence of
the first paragraph, which are replace with the following two sentences.

At sometime in or around June 1990, claimant felt some minor back pain while engaged in
regular lifting activities at work.

Approximately one week later, he experienced numbness in his right leg.

CONCLUSIONS OF LAW

We adopt the reasoning and conclusions of the Referee with the following supplementation.

The Referee concluded that claimant's testimony was not alone sufficient to establish a material
causal relationship between claimant's low back herniated disc condition and an incident at work
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because the question of causation was a complex medical question which required medical evidence.
We agree.

By his own account of the "incident,” claimant experienced "just a little bit of back pain" while
engaged in lifting work on some day that he could not recall particularly, in or around June 1990. (Tr.
11; 18). He continued working from 8 to 14 hours a day. He did not seek medical treatment until July
8, 1990 (approximately one week later, he testified), when he felt numbness in his right leg.

Claimant contends that his description of the lifting "incident” (including his symptoms
following the incident) was consistent with Dr. Tsai's diagnosis of right L5 radicular compression due to
"traumatic herniation.” That may very well be the case. Like the Referee, however, we are unable to
make such a finding without medical evidence on the point. There is no medical evidence in the record
which directly addresses the question of causation presented here. The Referee left the record open for
receipt of a supplemental report from Dr. Tsai. No supplemental medical report was submitted by
claimant.

Under the circumstances, we agree with the Referee's conclusion that claimant has failed to
carry his burden of proof.

ORDER

The Referee's order dated September 19, 1991 is affirmed.

July 15, 1992 Cite as 44 Van Natta 1463 (1992)

In the Matter of the Compensation of
NANCY G. BROWN, Claimant
WCB Case No. 92-06488
ORDER DENYING MOTION TO DISMISS
Royce, et al., Claimant Attorneys
Roberts, et al., Defense Attorneys

The self-insured employer has requested Board review of Referee Tenenbaum's June 25, 1992
"Order on Show Cause Proceeding.” Asserting that the Referee's order is an interim order, claimant

seeks dismissal of the employer's request for review. The motion to dismiss is denied.

FINDINGS OF FACT

In April 1992, the employer denied disability and medical treatment for claimant's current low
back condition (including the legs, groin, buttocks, right hip, and feet) as unrelated to claimant's January
1991 compensable injury. The denial issued while the claim was in open status. In May 1992 claimant
requested an expedited hearing, contending that the employer had unilaterally terminated her
temporary disability. See OAR 438-06-075; 438-06-078.

A hearing convened on June 19, 1992. On June 25, 1992, the Referee issued an "Order on Show
Cause Proceeding.” The Referee held that the employer was not authorized to unilaterally terminate
claimant's temporary disability. Consequently, the Referee directed the employer to reinstate claimant’s
temporary disability effective on the date the benefits had been terminated. In addition, the Referee
assessed a 25 percent penalty (1/2 to be shared by claimant's attorney) based on the temporary disability
award. :

In reaching this decision, the Referee noted that the parties had agreed that the "substantive
propriety of the [employer's] denial” was not before the Referee, but rather would be litigated before a
future referee. Reasoning that the order was designed to be interim and not "litigation," the Referee did
not include a statement explaining the parties' rights of appeal pursuant to ORS 656.289(3) and 656.295.

On June 30, 1992, the employer mailed by certified mail its request for Board review of the
Referee's June 25, 1992 order. The request included the employer's certification that copies had been
mailed to all parties to the proceeding and their representatives.
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CONCLUSIONS OF LAW

A final order is one which disposes of a claim so that no further action is required. Price v.
SAIF, 296 Or 311, 315 (1984). An order which addresses two separate aspects of the same claim may
finally determine one issue but not the other. Price v. SAIF, supra, at page 316; Dean v. SAIF, 72 Or
App 16, 119 (1985). A decision which neither denies the claim, nor allows it and fixes the amount of
compensation, is not an appealable final order. Lindamood v. SAIF, 78 Or App 15, 18 (1986);
Mendenhall v. SAIF, 16 Or App 136, 139 (1974).

Here, the Referee's order was expressly designated as interim. Moreover, further -action
concerning the "substantive propriety of the [employer's] denial” was necessary following the Referee's
order. Finally, the order did not contain a statement explaining the parties' rights of appeal under ORS
656.289(3) and 656.295.

Nevertheless, a Referee's order does not depend upon a notice of appeal rights to be considered
final. Glen D. Roles, 42 Van Natta 68, 72 (1990). Furthermore, we have recently held that, where the
claimant's entitlement to temporary disability concerning a unilateral termination has been finally
allowed and fixed, a Referee's order is final, notwithstanding its "interim" designation and the lack of a
statement explaining the parties’ rights of appeal. See Darrell D. Brown, 44 Van Natta 861 (1992).

Here, as in Darrell D. Brown, supra, the Referee's order has finally fixed claimant’s right to
temporary disability arising from the Referee's decision concerning the employer's unilateral
termination. As such, the order is final and appealable. Inasmuch as the employer has timely and
properly requested Board review, we have jurisdiction to consider the Referee's order.

Accordingly, claimant’s motion to dismiss is denied. A transcript has been ordered. On its
receipt, copies of the transcript will be distributed to the parties and a briefing schedule implemented.
Thereafter, this case will be docketed for review.

IT IS SO ORDERED.

Tuly 15, 1992 Cite as 44 Van Natta 1464 (1992)

In the Matter of the Compensation of
FRANKLIN D. CASTEEL, Claimant
WCB Case No. 89-12388
ORDER ON REVIEW
Davis & Bostwick, Defense Attorneys

Reviewed by Board Members Brazeau and Moller.

Claimant, pro se, requests review of Referee Michael V. Johnson's order which: (1) affirmed a
prior Determination Order award of 34 percent (65.28 degrees) scheduled permanent disability for loss of
use or function of his left arm; (2) modified a prior Determination Order to award claimant a total of 60
percent (192 degrees) unscheduled permanent disability, whereas the prior Determination Order had
increased claimant's total award to 99 percent (316 degrees); (3) upheld the self-insured employer's
denial of claimant's aggravation claim; and (4) upheld the employer’'s denial of palliative treatment. In
his brief, claimant moves for remand for consideration of the testimony of additional witnesses. On
review, the issues are remand, premature closure, aggravation, extent of scheduled and unscheduled
permanent partial disability, including permanent total disability and medical services. We deny the
motion to remand. The Referee's order is affirmed in part and vacated in part.

FINDINGS OF FACT

We adopt the Referee's "Findings of Fact." We adopt the Referee's "Findings of Ultimate Facts”
with the exception of the last sentence.
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CONCLUSIONS OF LAW AND OPINION

Remand
Claimant moves for remand to produce additional witnesses. We decline to grant the motion.

We may remand to the Referee should we find that the record has been "improperly,
incompletely or otherwise insufficiently developed.” ORS 656.295(5). To merit remand, however, it
must be shown that the evidence was not obtainable with due diligence at the time of hearing.
Compton v. Weyerhaeuser Co., 301 Or 641 (1986). By claimant’s own assertions, the evidence he seeks
to submit into evidence was obtainable at the time of hearing. Claimant alleges that his attorney
initially informed him that it was not necessary to bring certain witnesses to hearing, but subsequently
inquired if claimant might produce such evidence at the time of hearing. Notwithstanding such
allegations, we find claimant's request is insufficient to merit remand. See Diane E. Sullivan, 43 Van
Natta 2791, 2792 (1991). With regard to the adequacy of claimant's representation, we note that the
Workers' Compensation Board is not the proper forum for determining that issue. Diane E. Sullivan,
supra. We are unable to find that the evidence claimant now seeks to produce was not obtainable with
due diligence at the time of hearing. Accordingly, the motion for remand is denied.

Premature Claim Closure

We adopt the Referee's "Conclusions of Law" on the issue of premature claim closure. Claimant
has not established that his claim was prematurely closed by the june 19, 1989 or September 5, 1990
Determination Orders.

Aggravation

We adopt the Referee's "Conclusions of Law" on the issue of aggravation Claimant has not
established that he has a worsened condition resulting from his original injury, as established by medlcal
evidence supported by objective findings.

Physical Therapy

Subsequent to the Referee's order, we concluded that under amended ORS 656.704(3), "matters
concerning a claim” do not include any dispute regarding medical treatment or fees for which a
resolution procedure is otherwise provided in ORS Chapter 656. Here, the employer's denial is based
on its contention.that claimant’'s physical therapy is not reasonable and necessary. Original jurisdiction
over such disputes is no longer shared by the Director and the Hearings Division. Stanley Meyers, 43
Van Natta 2643 (1991); Kevin Keller, 44 Van Natta 225 (1992). Rather, because such disputes do not
constitute matters concerning a claim, original jurisdiction lies exclusively with the Director. See Stanley
Meyers, supra; Kevin Keller, supra.

Inasmuch as the denial did not raise a matter concerning a claim within the jurisdiction of the
Hearings Division, we vacate that portion of the Referee's order which determined that the requested
physical therapy was not reasonable or necessary. We also dismiss claimant's hearing request on the
issue, as we lack jurisdiction over this matter. See Stanley Mevers, supra; Kevin Keller, supra.

Permanent Total Disability

"

We adopt the Referee's "Conclusions of Law" on the issue of permanent total disability. We
agree that claimant has not established that he is permanently incapacitated from regularly performing
work at a gainful and suitable occupation. Furthermore, claimant has failed to establish that a
combination of his medical and nonmedical factors render him permanently and totally disabled.

Extent of Scheduled Permanent Disability

We adopt the Referee's "Conclusions of Law" on the issue of extent of claimant's scheduled
permanent partial disability. Claimant has not established that he is more disabled than the 34 percent
scheduled permanent disability awarded by the June 19, 1990 Determination Order. Moreover, claimant
has not established that the condition that gave rise to the original award or arrangement of
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compensation has permanently worsened since the last arrangement or award of compensation. Stepp
v. SAIF, 304 Or 375, 381 (1975).

Extent of Unscheduled Permanent Disability

We adopt the Referee's "Conclusions of Law" with regard to the April 1988 Determination
Order, which awarded 20 percent unscheduled permanent disability, and the June 1989 Determination
Order, which awarded an additional 40 percent unscheduled permanent disability.

Next, we address the Referee's modification of the September 5, 1990 Determination Order,
which awarded claimant an additional 39 percent for a total of 99 percent unscheduled permanent
disability. The Referee found that claimant's level of impairment had not changed since the issuance of
the 1989 Determination Order. Therefore, he concluded that no additional award of permanent
disability was appropriate. We agree.

In order to receive an increased award of permanent disability upon the closure of his most
recent aggravation claim, claimant must prove that his compensable condition has permanently
worsened since the 1989 Determination Order, which increased claimant's unscheduled permanent
disability award from 20 percent to 60 percent. Stepp v. SAIF, supra; See Luz E. Rodriquez, 42 Van
Natta 2033 (1190). For the following reasons, we find that claimant has failed to meet his burden.

At the time of the 1989 Determination Order, claimant's left shoulder ranges of motion were: 90
degrees abduction, 10 degrees external rotation, 90 degrees forward elevation, 20 degrees extension, and
20 degrees internal rotation. Applying the standards, Dr. Woolpert and the Evaluation Section rated
claimant’s left shoulder impairment at 18 percent.

At the time of the 1990 evaluation, claimant's left shoulder ranges of motion were: 80 degrees
abduction, 35 degrees external rotation and 70 degrees forward elevation. Under the standards,
claimant's total left shoulder impairment equals 15 percent. See OAR 436-35-330. There are no other
objective medical findings of permanent impairment. Additionally, the persuasive medical opinion of
claimant's treating doctor, Dr. Hockey, is that claimant either deliberately or unconsciously exaggerated
his symptoms and gave misleading restricted ranges of motion demonstrations.

Under the circumstances, we find that claimant has failed to establish that he suffered a
permanent worsening of his compensable condition since the 1989 Determination Order. Therefore, we
agree with the Referee that claimant is not entitled to additional unscheduled permanent disability.

ORDER

The Referee's order dated May 24, 1991 is affirmed in part and vacated in part. That portion of
the Referee's order that purported to uphold the self-insured employer's denial of palliative care is
vacated. Claimant’s request for hearing on that issue is dismissed for lack of jurisdiction. The
remainder of the Referee's order is affirmed.
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In the Matter of the Compensation of
KIM LAKODUK, Claimant
WCB Case No. C2-01532
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
Kirkpatrick & Zeitz, Claimant Attorney
David O. Horne, Defense Attorney

Reviewed by Board Members Neidig and Moller.

‘ On July 1, 1992, the Board received the parties’ claim disposition agreement (CDA). Pursuant.to
that agreement, claimant releases her rights to workers' compensation benefits, except medical services,
for the compensable injury. We set aside the proposed disposition.

The CDA provides that a dispute currently exists concerning the validity of the insurer's lien
against claimant's third party action. Without "acknowledging or admitting the validity of either party's
position” on the issue, the parties agree that the insurer is allowed an "offset" of $5,000 against the
$5,750 in CDA proceeds. (The remaining $750 is payable to claimant's attorney). Finally, the insurer
agrees to refrain from seeking further reimbursement for its claim costs "unless and until claimant seeks
further compensation.”

After consideration of this agreement, we find several provisions objectionable and contrary to
law. Our conclusion is based on the following reasoning.

In essence, the "consideration” for the CDA is the insurer's reduction of its purported lien
against claimant's proceeds from the disputed third party action; i.e., the insurer's $5,000 "offset"
against the CDA proceeds in return for the insurer's conditional agreement not to further assert its lien.
Yet, the agreement does not provide that either a "third party” settlement or judgment has been
achieved.

We have previously held that, in the absence of a third party recovery, we are unable to
determine the "amount to be paid the claimant" as required by OAR 436-60-145(3)(j) when a carrier
reduces its lien in return for the release of claimant's workers' compensation rights. Kenneth Hoag, 43
Van Natta 991 (1991).. In Hoag, we further reasoned that, despite a "partial waiver" of a third party lien
by a carrier, since allocations of a third party recovery to claimant's attorney and claimant proceed any
distribution to the carrier, the "value" of any "consideration” flowing to claimant as a result of a CDA
where no third party recovery has been achieved is "presently not ascertainable.”

Here, as in Hoag, no "third party” settlement or judgment has been achieved. Admittedly,
unlike Hoag, the validity of the insurer's third party lien is in dispute and, assuming that claimant
refrains from seeking further compensation, the issue will remain dormant. Nevertheless, according to a-
further provision in the CDA, should claimant subsequently choose to seek further compensation, the
insurer's lien and its various components will become of vital importance. :

Under such circumstances, we conclude that the actual consideration of this CDA is presently
not ascertainable. Such a determination can only be made if, and when, claimant achieves a purported
third party recovery. It is also at this time that the insurer can quantify the exact proportions of its
potential third party lien.

We also object to the so-called "offset” the insurer is permitted to recover from the CDA
proceeds. The CDA provides that the insurer has paid claimant all benefits "due and payable" under
her accepted claim. Consequently, since all compensation has been validly provided to. claimant, there
is no overpayment to "offset” against the CDA proceeds. Moreover, as previously discussed, if this
"offset" is intended as a reduction of the insurer's unspecified "third party" lien, the provision would be
similarly objectionable because of the lack of a "third party" recovery from which to evaluate the
"consideration” for the CDA.

Finally, and most importantly, we consider a portion of the agreement to be contrary to ORS
656.236(1) in that it effectively limits claimant's right to medical services under ORS 656.245. One CDA
provision acknowledges that claimant retains her medical services for her compensable injury.
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Nevertheless, another provision states that, should claimant seek further compensation, the insurer will
no longer be restricted from asserting its "third party” lien rights. In other words, if claimant decides to
seek treatment for her compensable injury to which she is lawfully entitled, the insurer has the option of
attempting to recover an- unspecified sum of money as reimbursement for its "third party” lien. At a
minimum, such a provision has a "chilling effect” on claimant's continuing right to medical services and,
as such, is unreasonable as a matter of law. See Jaylene Schwindt, 43 Van Natta 218 (1991); Diana L.
Cody-Miller, 43 Van Natta 100 (1991).

In conclusion, based on the aforementioned reasoning, we find that the proposed CDA is
unreasonable as a matter of law. Accordingly, we decline to approve it. The insurer's compensation
obligations are reinstated in accordance with OAR 436-60-145(4)(i), and (6)(e). Following our standard
procedures, we would be willing to consider a revised agreement drafted in accordance with
administrative and statutory requirements. ’

IT 1S SO ORDERED.
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In the Matter of the Compensation of
MARVIN LANE, Claimant
WCB Case No. C2-01534
ORDER DISAPPROVING CLAIM DISPOSITION AGREEMENT
: Lawrence Castle, Claimant Attorney
Scheminske & Lyons, Defense Attorneys

Reviewed by Board Members Neidig and Moller.
On July 1, 1992, the Board received the parties’ claim disposition agreement (CDA). Pursuant to
that agreement, claimant releases certain rights to future workers' compensation benefits, except medical

services, for the compensable injury. We set aside the proposed disposition.

The CDA provides that the "consideration” for the agreement is the carrier's reduction of its lien
against claimant's proceeds from a "third party lawsuit." Specifically, the carrier agrees to assert a third

party lien of $23,000 rather than $37,000. The CDA does not provide that either a settlement or

judgment has been achieved.

‘We have previously held that, in the absence of a third party recovery, we are unable to
determine the "amount to-be paid the claimant” as required by OAR 436-60- 145(3)(j) Kenneth Hoag, 43
Van Natta 991 (1991).  In Hoag, we further reasoned that, despite a "partial waiver" of a third party lien
by a carrier, since allocations of a third party recovery to claimant's attorney and claimant precede any
distribution to the carrier, the "value" of any "consideration” flowing to claimant as a result of a CDA
where no third party recovery has been achieved is "presently not ascertainable."

Here, the CDA contains no provision indicating that a third party settlement or judgment has

been recognized. Moreover, in light of the references to "claimant’s proceeds in said third party action”
in the agreement and the failure to expressly specify the amount of those proceeds, we conclude that no
third party recovery has been achieved.

Consequently, in accordance with reasoning articulated in Hoag, we find that the proposed CDA
is unreasonable as a matter of law. Accordingly, we decline to approve it.

IT IS SO ORDERED.
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In the Matter of the Compensation of
KERMIT S. MELING, Claimant
WCB Case Nos. 89-22568 & 91-09769
ORDER ON REVIEW
Welch, et al., Claimant Attorneys
Davis & Bostwick, Defense Attorneys
C. Douglas Oliver (Saif), Defense Attorney

Reviewed by Board Members Neidig and Moller.

Liberty Northwest Insurance Corporation requests review of Arbitrator Galton's order that: (1)
set aside its aggravation denial of claimant's low back claim; and (2) upheld the SAIF Corporation's
denial of claimant’s "new occupational disease" claim for the same condition. On review, the issue is
responsibility. We affirm.

FINDINGS OF FACT

We adopt the Arbitrator's Findings of Fact.

CONCLUSIONS OF LAW AND OPINION

We review the Arbitrator's order solely on questions of law. ORS 656.307(2); Timothy R.
Schroeder, 41 Van Natta 568 (1989). Here, the applicable law is ORS 656.308, pursuant to which an
insurer that is responsible for a compensable injury remains responsible for continued or increased
disability during employment with a later carrier, unless the claimant sustains a new injury or
occupational disease during the subsequent employment. See Donald C. Moon, 43 Van Natta 2679
(1991). :

The Arbitrator concluded that Liberty remained responsible for claimant's compensation. On
review, Liberty contends that the Arbitrator did not apply the correct law because he characterized
claimant’s claim with regard to SAIF's insured as one for an occupational disease, rather than an
accidental injury. We agree with the Arbitrator's conclusion that claimant's condition is properly
analyzed as an occupational disease.

To determine whether a claim is properly considered as a new injury or an occupational disease,
we apply a two-part analysis. The test requires a determination of whether the claimed medical
condition was unexpected or expected, and whether the onset was sudden or gradual. O'Neal v. Sisters
of Providence, 22 Or App 9 (1975); Valtinson v. SAIF, 56 Or App 184 (1982).

The first prong of the test requires a retrospective estimation of the likelihood that the medical
condition claimed would result from the kind, rate and duration of activity or exposure alleged to be the
cause of the condition. Sisters of Providence, supra. If the condition claimed was not unlikely to follow
such activity or exposure, an occupational disease is suggested. If the condition claim was not expected
from such activity or exposure, an industrial injury is indicated.

In the present case, we do not find that it is unlikely that claimant's low back pain would result
from his work activity with SAIF's insured. Claimant testified that the workload increased in February
1991 and he was required to do more bending and lifting of larger pieces than he previously lifted.
Moreover, claimant had previously been permanently restricted to lifting no more than 35 pounds, and
Dr. Richardson reported in December 1990, that claimant would continue to have mild to moderate
chronic back pain. Under the circumstances, we find that claimant's back condition was not unlikely to
follow his lifting and bending activity at work. Accordingly, we conclude that the facts of this case
suggest an occupational disease analysis.

Additionally, we find this case to be distinguishable from the cases cited by Liberty on review.
In Patrick P. Horstman, 42 Van Natta 1288 (1990), we concluded that a worker's activity of operating
lathes and tightening the lathes for two and one-half days was unlikely to result in the claimed shoulder
condition. In the instant case, however, claimant's increased workload, which required him to bend
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more frequently and to lift heavier objects than he was previously lifting, began in February 1991 and
continued until he had to leave work in April 1991 due to the low back condition. Furthermore, we
again note that it is not unlikely that the kind and duration of such work would result in claimant's low

_back condition. Moreover, for the same reasons, we also find this case distinguishable from Carol A.

Fisher, 42 Van Natta 921 (1990), in which we concluded that a two-day increase in work activity would
not have been expected to result in claimant's worsened spondylolysis condition.

The second prong of the test requires definition of the phrase "sudden onset.” In Valtinson v.
SAIF, supra, the court did not equate "sudden” with instantaneous. It ruled that the onset of a
condition is "sudden” if it occurs as a result of a "discrete period” of work activity or exposure, as
compared to the onset of an occupational disease over a long period of time.

Liberty contends that claimant’s case is similar to Carol A. Fisher, supra. Liberty argues that in
Fisher, the Board found an accidental injury although the claimant's strenuous work activity was over a
two-day period. Liberty also argues that in Patrick P. Horstman, supra, the Board found that the
claimant's work over a two-and a-half day period was sufficiently discrete to constitute the requirement
that an injury be sudden in onset.

We again find the cases cited by Liberty to be distinguishable from the present case. Here,
claimant testified that before he began work with SAIF's insured, he was still continuing to receive
chiropractic treatments and occasional anti-inflammatories for his back. (Tr. 31). Claimant stated that,

- although his back had improved, he still continued to experience pain and he never returned to "100

percent.” ‘Moreover, although claimant sought treatment following a three-day period in which his
workload was increased, he remained at work performing the same tasks and experiencing progressive
deterioration of his condition until he had to leave work on April 18, 1991, due to his low back
condition. (Tr. 33-37). Finally, the medical reports and claimant's testimony establish that there was no
specific incident at work which caused his increased low back pain. (Exs. 49, 60, 61).

We conclude that the facts of the case establish both that claimant's condition was not
unexpected and that his condition was not sudden in onset. Accordingly, we agree with the Arbitrator's
analysis of this case as an occupational disease.

We, therefore, affirm the Arbitrator on the issue of responsibility.

ORS 656.382(2) authorizes a fee when claimant's right to compensation is at risk of disallowance
or reduction. Ray Schulten's Ford v. Vijan, 105 Or App 294 (1991).

Here, claimant's right to compensation was not at risk of disallowance because a ".307" order
issued prior to hearing. However, claimant's right to compensation was at risk of reduction. The
Arbitrator assigned responsibility to Liberty, which had the higher rate of temporary disability
compensation. Thus, claimant’s rate of compensation could have been reduced had Liberty's appeal
proved successful. Inasmuch as there was a risk that claimant's compensation would be reduced had
we reversed the Arbitrator's order and found SAIF responsible, we conclude that claimant is entitled to
an insurer-paid attorney fee for services on review, to be paid by Liberty. See International Paper
Company v. Riggs, 114 Or App 208 (1992); Ray _Schulten's Ford v. Vijan, supra; Richard H. Long, 43

~ Van Natta 1309 (1991).

After considering the factors set forth in OAR 438-15-010(4) and applying them to this case, we
find that a reasonable fee for claimant's counsel's services on review is $500, to be paid by Liberty. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's respondent's brief), the complexity of the issue, and the value of the interest involved.

ORDER

The Arbitrator's order dated November 18, 1991 is affirmed. For services on review, clalmant s
counsel is awarded an attorney fee of $500, payable by Liberty.
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In the Matter of the Compensation of
SHERRY A. SHERIDAN, Claimant
WCB Case Nos. 90-20787 & 90-19578
ORDER ON REVIEW
Peter O. Hansen, Claimant Attorney
Daryl Nelson, Defense Attorney
Kenneth P. Russell (Saif), Defense Attorney.

Reviewed by Board Members Gunn and Westerband.

Liberty Northwest Insurance Corp. (Liberty) requests review of Referee Peterson’s order that:
(1) set aside its denial of claimant's aggravation claim for a right arm condition; (2) upheld the SAIF
Corporation's denial of claimant's aggravation claim for the same condition; and (3) ordered payment of
temporary disability commencing July 31, 1990 and continuing until appropriately terminated under the
law. On review, the issues are compensability, responsibility, and temporary disability. We affirm.

FINDINGS OF FACT

We adopt the Referee's findings of fact with the following exception and supplementation. We
do not adopt the second sentence of the fifth paragraph.

Claimant began treating with Dr. Long, M.D., in September 1987. (Ex. 12). She continued
treating with Dr. Long and was last examined by Long on July 19, 1990. As a result of right arm and
forearm pain, claimant went to the emergency room on july 4, 1990. On July 19, 1990, claimant
returned- to Dr. Long who noted “clinical but not electrodiagnostic evidence of radial entrapment
neuropathy in the right supinator area.” (Ex. 35-2).

CONCLUSIONS OF LAW AND OPINION

Because claimant requested a hearing after May 1, 1990 and a hearing was convened after July 1,
1990, her claim is properly analyzed under the 1990 revisions to the Workers’ Compensation Act. See
Ida M. Walker, 43 Van Natta 1402 (1991).

Liberty requested review of the Referee's order; however, none of the parties filed a brief
regarding this case. After our de novo review of the record, we adopt the Referee's reasoning and
conclusions regarding the issues of compensability and temporary disability.

We write only to address the responsibility issue. The Referee found that Liberty was
responsible for claimant’s current condition. We agree.

ORS 656.308(1) provides:

"When a worker sustains a compensable injury, the responsible employer shall
remain responsible for future compensable medical services and disability relating to the
compensable condition unless the worker sustains a new compensable injury involving
the same condition. If a new compensable injury occurs, all further compensable
medical services and disability involving the same condition shall be processed as a new
injury claim by the subsequent employer.”

Here, claimant suffered two discrete injuries to her right upper extremity. In both injuries a
patient grabbed, pulled, and twisted claimant's right forearm. The first injury occurred in 1987 and was
accepted by SAIF. The second injury occurred in 1989 and was accepted by Liberty. The question of
responsibility in this unusual case turns on identifying the condition which requires treatment.

Two medical opinions discuss the cause of claimant's current condition. Dr. Long opined that
claimant’s current condition is caused by a muscle pain condition. He opined that claimant's condition
after the initial injury in 1987 included median nerve compression and some element of muscular pain in
the right forearm and perhaps the right shoulder girdle and arm. (Ex. 90-21). The median nerve injury
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resolved following surgery. (Exs. 63-2, 90-12, 90-14, 90-29). Dr. Long opined that the muscular or
.myofacial pain element resulting from the 1987 injury improved but did not completely resolve, leaving
her with a chronic muscular condition. (Exs. 90-13, 90-21). He also found that the 1989 injury caused
problems that were of muscular origin, not related to any nerve entrapment. (Exs. 88, 90-9, 90-29).
Furthermore, he opined that the 1989 incident was a new injury that caused a significant worsening of
the chronic muscular pain problem. (Exs. 88, 90-14, 90-15, 90-16, 90-17, 90-22). He ultimately opined
“that the 1989 injury is responsible for claimant's current condition.

On the other hand, Dr. Puziss, treating orthopedist, opined that the 1987 injury caused a right
radial nerve compression at the elbow in addition to the median nerve compression. (Exs. 82, 86). Dr.
Puziss opined that this radial nerve condition is the cause of claimant's current problems and the major
. contributing-cause of the radial condition is the 1987 injury. Id.

We find Dr. Long's opinion more persuasive. Dr. Long has a longer treatment history with
claimant, which includes the periods after the 1987 and 1989 injuries. Also, Dr. Long explained that the
nerve conduction studies he performed in February 1990 showed no evidence of any lesion at the radial
nerve. (Ex. 90-27). He also explained that it was difficult to distinguish a lesion from muscle pain on
the basis of a clinical examination alone. Id. Dr. Puziss made his diagnosis on the basis of his clinical
examination without any nerve conduction studies. In addition, Dr. Puziss does not explain the lack of

sevidence of a radial compression in the February 1990 nerve conduction test, the last one performed.
Also, Dr. Long's opinion that the second injury is responsible for claimant's current. condition is
supported by the opinions of Dr. Layman, consulting surgeon, and Dr. Barnhouse, former treating M.D.
(Exs. 87, 89). For these reasons, we find Dr. Long's opinion more persuasive.

Liberty accepted the claim for this second injury and there has been no subsequent injury.
Therefore, Liberty remains responsible for the medical services and disability related to the second
“compensable injury. ORS 656.308(1).

ORDER

The Referee's order dated October 14, 1991 is affirmed.

July 15, 1992 Cite as 44 Van Natta 1472 (1992)

In the Matter of the Compensation of
‘CARL SMITH, Claimant
WCB Case No. 91-05815
ORDER ON RECONSIDERATION
Malagon, et al., Claimant Attorneys
Davis & Bostwick, Defense Attorneys

Claimant requests abatement and reconsideration of our June 19, 1992 Order on Review. In that
order, we reversed that portion of the Referee's order finding that the order on reconsideration issued
by the Director was invalid on the ground that it lacked findings by a medical arbiter. Concluding that
we had jurisdiction to consider the order on reconsideration, we further found that the medical evidence
failed to establish entitlement to impairment for loss of grip strength or for a chronic condition limiting
repetitive use of claimant's right hand. Therefore, we reduced the scheduled permanent disability
award provided by the order on reconsideration from 22 percent to 5 percent, as awarded by the notice
of closure. Based on this finding, we concluded that claimant was not entitled to penalties under ORS
656.268(4)(g) and (e) or an assessed attorney fee under ORS 656.382(1). Furthermore, we affirmed and
adopted that portion of the Referee's order that directed the employer to pay claimant's scheduled
permanent disability award at the rate of $305 per degree.

In his request for abatement and reconsideration, claimant asserts that the "Board misinterpreted
evidence in the record in coming to the conclusion that claimant should receive no award for grip
strength loss.” Specifically, claimant contends that he.is entitled to such an award based on grip
measurements taken by his treating physician, Dr. Streitz, in August 1990 "when there was no question
about whether there may have been some contribution from some condition other than the industrial
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injury.” Claimant also continues to assert that he is entitled to an award for a.chronic condition limiting -
repetitive use of his right hand. The employer has submitted a response to claimant's request.

Our order appropriately considered the measurements of grip strength taken by Dr. Streitz in
August 1990, as well as his most recent measurements and accompanying narrative of October 29, 1990.
Although claimant argues that our interpretation of Dr. Streitz's statements in his October 29, 1990 letter
is wrong, we are not persuaded by the reasons given for construing the medical evidence in a different
manner from that provided in our order on review. In this regard, as relevant, Dr. Streitz's October 29,
1990 narrative report states: '

"In response to {claimant's counsel's] question, I feel he probably has some
chronic residuum of his wrist injury, but he evidently is being quite active caring for his
cows and sheep. I would say in general the dominant hand is somewhat stronger than
the nondominant hand. Grip strength is somewhat subjective. 1 think grip strength
differences were related to his wrist dislocation injury, however, those of today may be
erroneous in that he is also having the tendinitis associated with his heavy work.” (Ex.
11).

It may be, as claimant argues, that Dr. Streitz's statement concerning a comparison between the
dominant hand and the nondominant hand is intended to refer to people in general rather than to
claimant in particular. In this regard, perhaps Dr. Streitz's statement is made in response to a general
question contained in claimant's counsel's inquiry. However, claimant's counsel's letter is not included
in the record and, therefore, we can only speculate as to its contents.

Regardless, in light of the remainder of Dr. Streitz's narrative, we continue to conclude that we
are.unable to find any ratable loss of grip strength. Dr.