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In the Matter of the Compensation of
CHARLES L. BENNETT, Claimant
WCB Case No. 91-18185
ORDER ON REVIEW
Doblie & Associates, Claimant Attorneys
Cowling & Heysell, Defense Attorneys

Reviewed by Board Members Brazeau and Hooton.

Claimant requests review of Referee Garaventa's order which upheld the self-insured employer's
denial of his occupational disease claim for a bilateral foot condition. On review, the issue is
compensability. We reverse.

FINDINGS OF FACT

We adopt the Referee's findings of fact with the following modifications.

We modify the Referee's first complete paragraph on page 2 of her order as follows. Dr.
Clawson diagnosed metatarsalgia. In addition, he found objective evidence of the following: forefoot
valgus, hammertoes, plantarly prominent metatarsals, and diffuse hyperkeratosis about the heels and
the balls of his feet. (Ex. 1).

In lieu of the last sentence of the fourth complete paragraph on page 2 of the Referee's order,
we make the following findings. Dr. Young recommended treatment of additional padding in either the
work area or claimant's shoes, or preferably, redesign of the safety switch. He felt that claimant's feet
were physiologically normal.

Of the Referee's findings of ultimate fact, we adopt only the first sentence.

CONCLUSIONS OF LAW AND OPINION

In order to establish compensability of his occupational disease claim, claimant must show that
work activities or conditions were the major contributing cause of his diagnosed foot condition or its
worsening. Existence of the disease or worsening of a preexisting disease must be established by
medical evidence supported by objective findings. ORS 656.802(2). An "occupational disease" includes
any series of traumatic events or occurrences which requires medical services or results in disability.
ORS 656.802(1)(c).

The threshold question is to identify the "occupational disease” from which claimant suffers.
Claimant asserts that his occupational disease claim is for metatarsalgia and plantar fascitis. Dr.
Clawson, a podiatrist who initially treated claimant, diagnosed metatarsalgia. (Exs. 1, 2A). Dr. Fields, a
podiatrist who subsequently treated claimant, diagnosed plantar fascitis and metatarsalgia, or simply
"painful feet.” (Exs. 4A, 7-2). Dr. Young, an orthopedist who evaluated claimant on referral from Dr.
Fields, diagnosed postural foot ache in otherwise "basically excellent feet." (Ex. 6-2.).

The employer denied the following conditions: forefoot valgus, hammertoes, plantarly
prominent metatarsals and diffuse hyperkeratosis. (Ex. 4-1). These conditions were identified by
Dr. Clawson as part of his objective findings in his examination of claimant. (Ex. 1). There is no
evidence, however, that these conditions in themselves were a disease or infection. Indeed, Dr. Young
found claimant's feet to be physiologically normal. (Ex. 6-2). Moreover, claimant testified that he had
never previously had this type of problem with his feet, even though he has worked for the employer
for 35 years. (Tr. 12, 19). Accordingly, we conclude that claimant's occupational disease is plantar
fascitis and metatarsalgia, or painful feet, not the congenital or compensatory foot conditions identified
by Dr. Clawson. See Tucker v. Liberty Mutual Ins. Co., 87 Or App 607 (1987).

We find that claimant has met his burden of proving that work conditions were the major
contributing cause of his occupational disease. Both Dr. Fields and Dr. Young identify claimant's work
conditions, specifically his prolonged, inactive stance and trauma to the plantar area of his feet, as the
cause of his painful feet. Dr. Clawson does not contradict this opinion. (See Ex. 3). Indeed, Dr.
Clawson wrote to the employer requesting either a job change for claimant, or a change in the saw
switch. (Ex. 5).
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Dr. Fields found upon palpation a very tender and painful area around the metatarsal heads and
along the plantar arch and plantar fascial area. (Exs. 4A, 7-1). These are objective findings. See
Georgia-Pacific Corp. v. Ferrer, 114 Or App 471 (1992). All three medical providers recommended
treatment in the form of orthotics or modification of the work site or claimant's work activities.
Accordingly, we conclude that claimant's: occupational disease claim for plantar fascitis and
metatarsalgia, or "painful feet,” is compensable.

Claimant is entitled to an assessed attorney fee for prevailing on the compensability issue.
ORS 656.386(1). After considering the factors set forth in OAR 438-15-010(4) and applying them to this
case, we find that a reasonable assessed attorney fee for claimant's counsel's services at hearing and on
review concerning the compensability issue is $3,250, to be paid by the self-insured employer. In
reaching this conclusion, we have particularly considered the time devoted to the case (as represented
by claimant's appellate briefs and the hearmg record), the complexity of the issue, and the value of the
interest involved.

ORDER

The Referee's order dated June 4, 1992 is reversed. The self-insured employer's denial is set
aside; and the claim is remanded to the self-insured employer for processing according to law. For
services at hearing and on review, claimant's counsel is awarded an assessed attorney fee of $3,250,
payable by the self-insured employer.

April 1, 1993 | | . . Cite as 45 Van Natta 716 (1993)

In the Matter of the Compensation of
ALEDA BROOKS, Claimant
WCB Case No. 92-03118
ORDER ON REVIEW
Black, et al., Claimant Attorneys
Davis, et al., Defense Attorneys

Reviewed by Board Members Hooton and Lipton.
Claimant requesté review of Referee Brown's order that upheld the insurer's denial of her claim

for a right toe injury. On review, the issue is compensability. We reverse.

FINDINGS OF FACT

We adopt the Referee's "Findings."

CONCLUSIONS OF LAW AND OPINION

The Referee found that claimant stubbed her right toe at work on January 15, 1992, but
concluded there is insufficient evidence to prove that claimant's subsequent need for treatment resulted
from that incident. We disagree.

To establish a compensable injury claimant has the burden of proving by a preponderance of the
evidence that a work-related injury was a material contributing cause of disability or need for treatment.
See ORS 656.005(7)(a); Mark N. Wiedle, 43 Van Natta 855 (1991).

It is undisputed that: (1) claimant stubbed her toe at work on January 15, 1992; (2) a fractured
toe was subsequently diagnosed; and (3) claimant was disabled from work and required treatment due
to the fracture. The central issue in-this case is whether or not the stubbing incident was a material
contributing cause of the fracture.

There is ample evidence in the record that claimant experienced severe pain as a result of the
stubbing incident. Claimant testified that she felt "extreme” pain following the incident. (Tr.5). Her
testimony is corroborated by her supervisor, Arnesen, who testified to hearing claimant say "Ow" and
then explain that she.had just stubbed her toe and it "hurts like heck.” (Tr. 29). Arnesen also testified
that she observed claimant favoring her right foot about an hour or two later. (Tr. 29-30. Claimant's co-
worker, Asch, testified that claimant told her about the stubbing incident later that same day and
mentioned that her toe "really hurts.” (Tr. 39).

o~
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Notwithstanding the aforementioned evidence, the Referee was not persuaded that the stubbing
incident resulted in the fracture because: (1) there is evidence that claimant had a painful right toe prior
to the stubbing incident; and (2) claimant did not report any history of trauma to the emergency room
doctor the day after the incident. ..

We agree that claimant had toe pain prior to the stubbing incident. Asch testified that, prior to
the stubbing incident, claimant complained to her of toe pain and mentioned that it might be a blister
due to rubbing against the shoe. (Tr. 38). Asch saw the toe and noted that it appeared to be inflamed.
(Id.) Additionally, when claimant went to the emergency room the day after the incident, she reported
increasing toe pain and swelling during the previous two days. (Exs. 1A, 2). Later, during an interview
with the insurer's claims adjuster, claimant reported that her toe started to bother her before the
stubbing incident. (Ex. 9-1).

We are persuaded that the pain became more severe following the stubbing incident. Claimant
described the pain as "extreme.” Her supervisor, Arnesen, verified that claimant complained that her toe
"hurts like heck." Further, Arnesen testified that, whereas claimant did not appear to favor her right
foot before the stubbing incident, she did favor it after the incident. (Tr. 30-31).

We agree with the Referee that claimant did not report any history of trauma or injury to the
emergency room doctor the day after the incident. In fact, there is no history of trauma or injury
reported by a doctor until Dr. Hoyal's February 3, 1992 chart note. Nevertheless, we are persuaded that
claimant first reported the stubbing incident to Dr. Hoyal during her initial visit to him on January 20,
1992. In his February 3, 1992 chart note, Dr. Hoyal stated:

[Claimant] reminded me this visit that this [injury] did occur at work. I
misunderstood and failed to put it in my note of 01/20/92 and the fact that she was
working on a display and stepped off of a ladder and she jammed her toe into a stack of
rods and she's had the pain ever since then. That occurred on 01/15/92. (Ex. 4-1).

The most reasonable interpretation of this chart note is that claimant reported the incident
during the January 20 visit, but the doctor failed to report it at that time. This interpretation is
supported by claimant's testimony. (See Tr. 15).

Claimant's failure to report the stubbing incident immediately can be attributed to her
perception that the stubbing incident was not a significant injurious event. Claimant indicated that she
did not hit her toe very hard and was surprised when the severe pain developed. (Ex. 9-1). Further,
the fracture was not diagnosed until late January or early February 1992. Until that diagnosis was made,
it was suspected that claimant had an infection or inflammatory process in the toe joint. (See Ex. 4-1).
Under those circumstances, claimant had no reason to suspect the stubbing incident had anything to do
with her toe pain.

Finally, we reject the insurer's contention that the causation issue in this case is medically
complex and, therefore, must be decided on the basis of expert medical evidence. In this regard, we
note that claimant's symptoms were precipitated by a specific injurious incident at work and there is no
evidence of any other injury to the toe. For these reasons, we conclude that claimant has sustained her
burden of proving by a preponderance of the evidence that the toe stubbing incident at work was a
material contributing cause of her subsequent disability and need for treatment.

Claimant is entitled to an assessed attorney fee for prevailing on the compensability issue.
ORS 656.386(1). After considering the factors set forth in OAR 438-15-010(4) and applying them to this
case, we find that a reasonable assessed attorney fee for claimant's counsel's services at hearing and on
review concerning the compensability issue is $2,500, to be paid by the insurer. In reaching this
conclusion, we have particularly considered the time devoted to the case (as represented by the hearing
record and claimant's appellant's brief), the complexity of the issue, and the value of the interest
involved.

ORDER

The Referee's order dated July 7, 1992 is reversed. The insurer's denial is set aside, and the
claim is remanded to the insurer for processing according to law. Claimant's attorney is awarded $2,500
for services at hearing and on Board review, to be paid by the insurer.
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In the Matter of the Compensation of
FIDEL D. CHAVEZ Claimant
WCB Case No. 92-04476
ORDER ON REVIEW (REMANDING)
Hollis Ransom, Claimant Attorney
Meyers & Radler, Defense Attorneys

Reviewed by Board Members Westerband and Llpton

Clalmant requests review of Referee Podnar s order that dismissed his request for hearing from
an Order on Reconsideration. On review, the issue is the propriety of the dismissal order. We remand.

FINDINGS OF FACT

Claimant compensably injured his back on May 16, 1989. The claim was closed by
Determination Order dated December 10, 1990 that awarded temporary disability benefits, but did not
award any permanent disability.

Claimant requested reconsideration of the Determination Order on May 10, 1991, 151 days after
issuance of the Determination Order. An Order on Reconsideration issued September 4, 1991, which
affirmed the Determination Order in all respects. Claimant requested a hearing on the Order on
Reconsideration on March 17, 1992, more than 180 days after the December 10, 1990 Determination
Order.

Prior to hearing, the employer moved for dismissal, contending that claimant's hearmg request
was untimely. Thereafter, the Referee dismissed claimant's hearing request, noting that more than ten
days had passed since the employer's motion and claimant had not responded to the motion to dismiss.
Claimant requested reconsideration of the Referee's Order of Dismissal on July 30, 1992. The Referee
denied the request on August 3, 1992,

CONCLUSIONS OF LAW AND OPINION

On review, claimant objects to the Referee's dismissal order based on timeliness grounds.
Specifically, he contends that the reconsideration order is invalid since no medical arbiter was
appointed. In other words, claimant contends that the time in which to request a hearing has not yet
run since the dispute currently remains with the Director. See Olga I Soto, 44 Van Natta 697 recon
denied 44 Van Natta 1609 (1992). Consequently, claimant requests that we modify the Referee's order
to provide that his hearing request is dismissed on the basis that jurisdiction over this matter remains
with the Department.

Claimant's argument may be a valid one. We have held that, where a party requests
reconsideration of a Notice of Closure or Determination Order and the basis for that request is a
disagreement with the medical findings for impairment, then the Director is required to submit the
matter to a medical arbiter or panel of arbiters prior to issuing an Order on Reconsideration. See Olga I.
Soto, supra. The Director's failure to comply with this mandatory procedure results in a voidable order,
rather than one that is void ab initio. Brenton R. Kusch, 44 Van Natta 2222 (1992). That is, the party
that requested reconsideration of a Determination Order and objected to the impairment findings may,
at hearing, withdraw any objection to the impairment findings and' thereby waive the right to
examination by a medical arbiter. Id. In such cases, the Order on Reconsideration is not declared
invalid. See Randy M. Mitchell, 44 Van Natta 2304 (1992).

In reaching our decision, we note that ORS 656.283(1) entitles claimant to request a hearing on
any question concerning a claim. As a consequence, the Referee was authorized to resolve the present
dispute by evaluating the validity of the reconsideration order and determining whether claimant's
hearing request was timely.

Here, no evidence was taken concerning claimant's request for reconsideration of the
Determination Order and the reconsideration order. No hearing was held and no exhibits were
admitted. In the absence of any evidence concerning the validity of the Order on Reconsideration, we
are unable to address claimant's contention. Peter L. Galiano, 44 Van Natta 1197 (1992).
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We may remand to the Referee for the taking of additional evidence if we determine that the
record has been improperly, incompletely or otherwise insufficiently developed. ORS 656.295(5).
Under the circumstances, we find that the record is incompletely developed. We therefore find it
appropriate to remand this matter to the Referee for further proceedings.

This matter is remanded to Referee Podnar to reopen the record for additional evidence
concerning the issues raised by claimant's hearing request and the employer's motion to dismiss. This
evidence should include, but is not limited to, a copy of claimant's request for reconsideration of the
Determination Order. The proceedings to submit this additional evidence may be conducted in any
manner that achieves substantial justice. The Referee shall then issue a final, appealable order
addressing the issues raised by the parties.

ORDER

The Referee's order dated July 23, 1992 is vacated. The matter is remanded to Referee Podnar
for further proceedings consistent with this order.

April 5, 1993 Cite as 45 Van Natta 719 (1993)

In the Matter of the Compensation of
LAVERA E. FOREMAN, Claimant
WCB Case Nos. 92-00931, 91-15237 & 91-18152
ORDER ON REVIEW
Richard F. McGinty, Claimant Attorney
Al Ludwick (Saif), Defense Attorney

Reviewed by Board Members Hooton and Brazeau.

Claimant requests review of Referee Myers' order which: (1) upheld the SAIF Corporation's
December 12, 1991 denial of claimant's claim for right neck, shoulder, arm and knee injuries; (2)
affirmed an Order on Reconsideration that did not award claimant unscheduled permanent disability for
her low back injuries; (3) directed the SAIF Corporation to "reclassify” and process her second low back
injury as a separate injury claim; and (4) declined to award claimant an assessed attorney fee for her
counsel's efforts in obtaining the "reclassification.” On review, the issues are compensability, extent of
unscheduled permanent disability, and attorney fees. We affirm in part and reverse in part.

FINDINGS OF FACT

We adopt the Referee's findings of fact with the following correction. In the first paragraph on
page 2 of the Referee’s order, the date of injury should be April 5, 1991, not May 4, 1991.

CONCLUSIONS OF LAW AND OPINION

Denial of December 12, 1991

SAIF denied claimant's claim for injury to her right shoulder, neck, arm and knee, which
allegedly occurred on or about July 4, 1991. (Exs. 2, 8). Dr. Pribnow, who examined claimant on
August 5, 1991, made objective findings of tenderness in the shoulder, arm and knee. (Ex. 2-1).
However, he was unable to state with reasonable medical probability that claimant's work activities
were a material contributing cause of her injuries. See ORS 656.005(7)(a). Dr. Pribnow could state only
that "her symptoms are possibly related to work activity." (Ex. 2-2) (emphasis added). That is
insufficient to carry claimant’s burden of proof. Accordingly, we affirm that portion of the Referee's
order which upheld SAIF's December 12, 1991 denial. [The cited exhibits are in the packet identified by
WCB Case No. 91-18152, hereinafter known as "Set 1."]
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Extent of Unscheduled Permanent Disability

Claimant contends that she is entitled to 5 percent impairment based on the thoracolumbar
range of motion measurements made by the medical arbiter, Dr. Gritzka. (See Ex. 18-2). However,
there is no evidence that the reduced ranges of motion were caused by the accepted low back injury,
inasmuch as Dr. Gritzka opined that claimant "has no ratable impairment as a result of the fall on her
buttocks.” (Ex. 18-3); see OAR 436-35-007(1). Accordingly, we affirm that portion of the Referee's order
which ‘affirmed the Order on Reconsideration that did not award claimant any unscheduled permanent
disability. [The cited exhibits are in the packet identified by WCB Case No. 92-00931, hereinafter known
as "Set 2."] ‘ -‘

Attorney Fees

Claimant requests an assessed attorney fee pursuant to ORS 656.386(1) for his services at hearing
in setting aside the "de facto" denial of claimant's second low back injury claim. We agree that
claimant's counsel is entitled to an assessed attorney fee.

Claimant filed a claim for compensation on May 30, 1991 for slipping and falling on a wet floor.
(Set 2: Ex. 7). She sought medical treatment the following day, and Dr. Neuberg diagnosed coccygeal
contusion reinjury. She noted that claimant was having a recurrence of the symptoms she had had
following her April 1991 low back injury, ‘prescribed medication and ice, and released claimant to
modified work. (Set 2: Ex. 8). Claimant was released to full duty on June 18, 1991. (Set 2: Ex. 14).
Although claimant testified that she was first released to full duty on June 18, 1991, the record indicates
that she was released to full duty following her first low back injury on April 26, 1991. (Tr. 18; Set 1:
Ex. 1D). Claimant testified that the symptoms after her first injury cleared up quickly. (Tr. 10).

SATF never accepted or denied the second injury claim, but apparently processed it as part of the
initial low back injury claim. After the expiration of the statutory period within which to accept or deny
the claim under ORS 656.262(6), the claim became denied "de facto.” See Barr v. EBI Companies, 88 Or
App 132 (1987); Doris |. Hornbeck, 43 Van Natta 2397 (1991). Subsequently, on October 22, 1991,
claimant’s counsel filed a request for hearing on the "de facto" denial. Following a hearing, the Referee
effectively set aside the "de facto” denial by directing SAIF to process the second injury as a separate
claim. Therefore, we find that claimant prevailed after hearing from a decision denying her claim for
compensation, and her counsel is entitled to a reasonable assessed attorney fee pursuant to ORS
656.386(1). Accordingly, we reverse that portion of the Referee's order which declined to award
claimant an assessed attorney fee. '

After considering the factors set forth in OAR 438-15-010(4) and applying them to this case, we
find that a reasonable assessed fee for claimant's counsel's services at hearing in setting aside the "de
facto” denial is $500, to be paid by SAIF. In reaching this conclusion, we have particularly considered
the time devoted to this issue (as represented by the record) and the value of the interest involved. In
this case, we find that the value of the interest is minimal, considering that although claimant received
compensation in the form of medical treatment following the second injury, both claims were closed and
evaluated at the same time, and neither resulted in any permanent impairment. In addition, we note
that claimant’'s counsel is not entitled to attorney fees on Board review for his services regarding the
attorney fee issue. Dotson v. Bohemia, Inc., 80 Or App 233 (1986); Saxton v. SAIF, 80 Or App 631
(1986); Amador Mendez, 44 Van Natta 736 (1992); Juan A. Garcia, 43 Van Natta 2813 (1991).

ORDER

The Referee's order dated May 12, 1992 is affirmed in part and reversed in part. That portion of
the Referee's order which declined to award claimant an assessed attorney fee is reversed. Claimant's
counsel is awarded an assessed fee of $500, payable by the SAIF Corporation, for his services at hearing
in setting aside the "de facto" denial of claimant's May 30, 1991 claim for compensation. The remainder
of the Referee's order is affirmed.

.
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In the Matter of the Compensation of
DAVID L. GARDENHIRE, Claimant
WCB Case No. 91-12588
ORDER ON REVIEW
Gatti, et al., Claimant Attorneys
Lundeen, et al., Defense Attorneys

Reviewed by Board Members Brazeau, Kinsley, and Hooton.

Claimant requests review of Referee Howell's order that dismissed claimant's hearing request
regarding a November 19, 1990 Notice of Closure. On review, the issue is dismissal.

We affirm and adopt the Referee's order with one correction. All feminine pronouns used to
describe claimant are replaced with masculine forms. Otherwise, we agree with the Referee's order in
its entirety. Olga I. Soto, 44 Van Natta 697, on recon 44 Van Natta 1609 (1992); Mickey L. Platz, 44 Van
Natta 1056 (1992).

ORDER
The Referee's order dated December 18, 1991 is affirmed.

Board Member Hooton dissenting.

The majority relies upon Olga 1. Soto, 44 Van Natta 697, on recon 44 Van Natta 1609 (1992), and
Mickey L. Platz, 44 Van Natta 1056 (1992), to support the December 18, 1991 order of Referee Howell
finding that the Board and the Hearings Division lack jurisdiction to resolve the issues on this claim. I
am unable to agree in that result, and therefore, respectfully dissent.

On August 9, 1990, claimant injured his right ankle in the course of his employment with Lile
North American Moving Company. That injury, diagnosed as a right ankle sprain, was declared
medically stationary by claimant's treating physician on October 24, 1990. The claim was closed by
Notice of Closure on November 19, 1990, finding claimant entitled only to temporary disability
compensation. (Ex. 10.)

On November 13, 1990, claimant's treating physician, Willis E. Peacock, M.D., opined that he
had released claimant to return to work on October 22, 1990 without restrictions stating that "in my
opinion he was well.” However, later in that same report, he expresses the opinion that "he will go to
work and get well as soon as he finds a job.” (Ex. 7, emphasis added.)

On November 15, 1990, claimant was examined, at the request of Dr. Peacock, by Grant D.
Lawton, M.D., an orthopedic surgeon, who stated: "I advised the patient that he did sustain a
significant sprain and the reinjury. At the same time this appears to be a stable injury and one that will
likely continue to heal and resolve completely.” Later in that same report Dr. Lawton stated that "the
fact remains that major ankle sprains may take many months and even a year or more for full recovery."
(Ex. 9-2, emphasis added.)

On November 19, 1990, simultaneous with the issuance of the Notice of Closure, Liberty
Northwest Insurance Corporation, on behalf of the employer, denied responsibility for claimant's
ongoing ankle condition by alleging that the condition after October 30, 1990 was due to a
noncompensable injury and not the injury for which the employer and insurer were responsible. (Ex.
10A.) That denial was subsequently upheld at hearing on June 12, 1991, (Ex. 13B), and, at the time of
hearing in the present claim, continued on Board review.

By Order on Reconsideration dated April 22, 1991, the Department found that claimant'’s claim
had been prematurely closed. The Order on Reconsideration found claimant to have been medically
stationary without permanent impairment on October 24, 1990, but then indicated that claimant
aggravated that injury on October 30, 1990 such that claimant was not medically stationary from that
aggravation at the time that the Notice of Closure issued. (Ex. 11.) The Order on Reconsideration did
not account for the denial of claimant's then-current condition which had issued on November 19, 1990.
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‘On" April 26,- 1991, the Department acknowledged the denial dated November 19, 1990 and.

abated its April 22, 1991 Order on Reconsidération "for the purpose of continuing the Reconsideration
proceeding.” (Ex. 13.) Because claimant had raised the issue of the correctness of the impairment
findings of the treating physician, the claim was referred to a panel of medical arbiters. (Ex. 13A.)

Claimant was examined on August 15, 1991, by panel examination including Clifton Baker,
M.D., Thad C. Stanford, M.D., and Berl Barth, M.D. The report was dictated on August 15, 1991 by
Dr. Baker. The panel examination found that claimant continued to experience right ankle pain in the
lateral ankle one year after his sprain injury. They provide a diagnosis of rlght ankle pain of undeter-
mined etiology, but provide two possible diagnoses. The panel notes that it is possible that claimant's
pain derives from a fracture of the dome of the talus, and recommend that claimant be studied with
tomograms to rule out a fracture of the dome. The other possibility noted is that claimant may experi-
ence right sinus tarsi syndrome, and that if that is the correct diagnosis, "symptoms should clear even-
tually with the passage of time.", In its final conclusions, the panel found that if the diagnosis is sinus
tarsi syndrome of the right foot ‘then his case is stationary and medical treatment is not indicated. I
note that the panel's use of the term stationary appears to conflict with its prior finding that "symptoms
should clear eventually with the passage of time." On the other hand, the panel notes that if the ap-
propriate diagnosis is fracture of the dome of the talus, as demonstrated by tomogram, then claimant's
case is not stationary and should not be closed until further medical treatment is offered. (Ex. 14.)

On August 30, 1991, the Department issued its second Order on Reconsideration, pursuant to
Benziger et al v. Department of Insurance and Finance, Multnomah County Circuit Court No. A9102-
01201. That case has subsequently been upheld on appeal. Benziger v. Or Dept. of Ins. & Finance, 107
Or App 499 (1991). : x '

On November 27; 1991, Thad C. Stanford, M.D., of the medical panel that examined claimant,
provided an explanatory letter to Liberty Northwest explaining that claimant’'s range of motion in the
right ankle should be considered as normal. (Ex. 16.)

The claim was submitted to the Referee on the medical record on December 4, 1991.

Claimant raises issues of premature claim closure and, if it is found that the claim was not
prematurely closed, extent of scheduled permanent partial disability. The majority concludes that the
Hearings Division lacked jurisdiction to decide the issues because the August 30, 1991 Order on
Reconsideration provides no indication that the Department actually considered the August 15, 1991
findings of the panel of medical arbiters.

In Olga 1. Soto, supra, we determined that where claimant challenged the impairment findings
of the treating phsycian at the time of claim closure in his requéest for reconsideration, an order of the
Department on reconsideration which failed to refer the claim for examination by a medical arbiter, or
where the claim had been referred but the Order on Reconsideration issued pursuant to Benziger prior
to the completlon of the medical arbiter's examination, the Order on Reconsideration was invalid.
Further, in Mickey L. Platz, supra, 'we determined that the Board and the Hearings Division lacked
authority to remand an extent of disability claim to the Director to complete the reconsideration
proceeding. However, in Brenton R. Kusch, 44 Van Natta 2222 (1992), we decided that, though an
Order on Reconsideration of the Department may be invalid for any of the above stated reasons, it is not
a void order, but a voidable one. As a consequence, to obtain the invalidation of the Order, the party
whose interests were to be protected by the procedure which had not been completed must specifically
seek the invalidation of the Order.

In the present claim, claimant, at hearing, did seek the invalidation of the Order on
Reconsideration, and a remand to the Department for a completion of the reconsideration proceeding.
The claimant alleged at that time that the Department had failed to consider the report of the panel of
medical arbiters in the issuance of its Order on Reconsideration. The Referee did declare that the Order
on Reconsideration was invalid, but declined to remand to the Department, a decision which we have
subsequently determined to be appropriate. See Mickey L. Platz, supra.

However, I am unable to find any basis on which the Order on Reconsideration is subject to
invalidation. ORS 656.268(7) outlines the procedure for obtaining the examination of a panel of medical
arbiters. That statute provides in pertinent part as follows:
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"If the basis for objection to a Notice of Closure or Determination Order issued
under this section is disagreement with the impairment used in rating of the worker's
disability, the director shall refer the claim to a medical arbiter appointed by the director.
At the request of either of the parties, a panel of three medical arbiters shall be
appointed. * * * The findings of the medical arbiter, or panel of medical arbiters, shall
be submitted to the department for reconsideration of the Determination Order or Notice
of Closure, and no subsequent medical evidence of the worker's impairment is
admissable before the department, the board or the courts for purposes of making
findings of impairment on the claim closure.” (Emphasis added.)

Pursuant to ORS 656.268(7), an Order on Reconsideration is valid where one or more of the
parties has challenged the impairment findings used in closing the claim, if the claim is referred to a
medical arbiter and the findings of the medical arbiter, or panel of medical arbiters, are submitted to the
Department prior to the reconsideration proceeding. Nowhere in the statute is there an express
requirement that the Director consider the evidence submitted by the arbiter or any other physician.
While common sense dictates that the Director should consider each and every piece of information
submitted to him for examination in the reconsideration proceeding, the statute does not require a
reasoned order, a record, findings of fact, or any explanation from the Director of the specific evidence
on which he relied in making his findings.

ORS 656.283(7) provides that the Referee, at hearing, subsequent to the issuance of an Order on
Reconsideration, must determine whether "the standards adopted pursuant to ORS 656.726 for
evaluation of the worker's disability were incorrectly applied in the reconsideration order pursuant to
ORS 656.268." (Emphasis added.) Consequently, the Director is not required to issue a technically
perfect order before the Hearings Division has jurisdiction to resolve any further dispute regarding
claimant's extent of disability. Indeed, ORS 656.283(7) specifically envisions that the Referee shall
correct errors in the Order where those errors are apparent.

This is not the case anticipated or contemplated by Olga I. Soto, supra, or Mickey L. Platz,
supra, in which the findings of the medical arbiter were not available at the time of issuance of the
Order on Reconsideration. Rather, in this case, the panel examination was completed fifteen days prior
to the Order on Reconsideration. The evidence establishes that the Director had the evaluation of the
medical arbiters available to him at the time of issuance of his order. Consequently, the order is not
invalid and the Referee is free to correct errors in the Order on Reconsideration which issued on August
30, 1991. '

Claimant contends that the claim was prematurely closed. Claimant further contends, however,
that, if we find that the claim was not prematurely closed, that claimant experiences a scheduled
permanent partial disability in the right ankle equal to 5 percent for chronic conditions limiting repetitive
use, or, at a minimum, 2 percent for loss of range of motion.

In order to establish that the claim was prematurely closed, claimant must establish that the
condition which remains unresolved is related to the compensable injury. The Opinion and Order of
the Referee upholding the aggravation denial of November 19, 1990 was affirmed and adopted by the
Board on March 17, 1992. 1t is the law of the case in the present claim that claimant's condition after
October 30, 1990 was not compensably related to the injury of August 1990, or at the very least, that a
noncompensable cause contributed to the condition.

In such circumstances, claimant must establish the relationship between his current condition
and the compensable injury in order to receive additional benefits. Here, claimant has failed to establish
a reasonable relationship between the compensable injury and the conditions that currently cause
claimant's symptoms and which are anticipated to improve with the passage of time. In addition, there
is no medical report in the record which establishes a causal link between claimant's disability and the
compensable injury, as distinct from the contributions of the noncompensable event. Consequently,
claimant has failed to establish either that his compensable claim was prematurely closed, or that he
experienced any disability as a result of the compensable injury.




724 Cite as 45 Van Natta 724 (1993) April 5, 1993

In the Matter of the Compensation of
BETTY L. HARPER, Claimant
- WCB Case No. 92-04025
ORDER ON REVIEW (REMANDING)
~Dennis S. Martin (Saif), Defense Attorney

Rev1ewed by Board Members Brazeau and Hooton
Clalmant pro se, requests review of Referee Crumme's order that dlSl'l’USSGd her request for
hearing because the hearing request had been withdrawn. On review, the issue is the propriety of the

Referee's dismissal. We remand.

FINDIN GS OF FACT

Clalmant through her attorney, requested a hearmg on March 16, 1992 from SAIF's March 12,
1992 denial. A hearmg was set for ]une 18, 1992.

By letter dated June 16, 1992, claimant's counsel withdrew the request for hearing. No hearing
took place. The Referee entered a dismissal order on June 29, 1992, on the grounds that the hearing
request had been withdrawn.

On Iuly 20, 1992 the Board received claimant's ]uly 10 1992 response to the Referee's order.
Claimant's letter, addressed to Referee Crumme’, began by stating, " st111 wish to reopen my claim
even tho [sic] claimant's former attorney will not be representing me." :In a subsequent letter to the
Board, claimant wrote that she wished to appeal her case because all the facts previously had not been
addressed.

CONCLUSIONS OF LAW AND OPINION

A Referee shall dlsmlss a request for hearing if the claimant and his or her attorney feul to attend
a scheduled hearing, unless extraordinary circumstances justify postponement or ‘continuance of the
hearing. . OAR 438-06-072(2).- A postponement. requires "a finding of extraordinary circumstances
beyond the control of the party or parties requesting the postponement.” OAR-438-06-081. We have
previously held that a referee must consider a motion for postponement of a hearing even after an order
of dismissal has been issued. Vincent G. Jacoban, 42 Van Natta 2866, 2867 (1990); Mark R. Luthy, 41
Van Natta 2132 (1989). In Luthy, we treated a post-hearing request to reschedule a hearing as a motion
for postponement. :

Here, in response to the Referee's June 29, 1992 dismissal order, claimant submitted a July 10,
1992 letter indicating that she was no longer represented by her former attorney, and that despite the
Referee's dismissal order, she still wished to pursue reopening her claim. Claimant also objected to the
Referee's order because she felt that the facts of her case had not been addressed. Because there is no
record for our. review, we cannot determine whether claimant in fact authorized her attorney to
withdraw the request for hearing, or whether there are any extraordmary circumstances that justify
claimant's failure to appear at heanng

Considering these circumstances, we interpret claimant's letter as a motion for postponement of
the scheduled hearing. Inasmuch as the Referee did not have an opportunity to rule on the motion, this
matter must be remanded to the Referee for consideration of the motion. See Ray Eaglin, 43 Van Natta
1175 (1991).

In reaching this conclusion, we note that our decision should not be interpreted as a finding on
whether postponement is warranted. Rather, we find that the Referee is the appropriate adjudicator to
evaluate the grounds upon which the motion is based and to determine whether postponement of
claimant's hearing request is justified. Eaglin, supra.

Accordingly, the Referee's order dated June 29, 1992 is vacated. This matter is remanded to
Referee Crumme to determine whether postponement of claimant's hearing request is justified. In
making this determination, the Referee shall have the discretion to proceed in any manner that will

N
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achieve substantial justice and that will insure a complete and accurate record of all exhibits,
examination and/or testimony. If the Referee finds that a postponement is justified, the case will
proceed to a hearing on the merits at an appropriate time as determined by the Referee. If the Referee
finds that a postponement is not justified, the Referee shall proceed with the issuance of a dismissal
order.

IT IS SO ORDERED.

April 5, 1993 Cite as 45 Van Natta 725 (1993)

In the Matter of the Compensation of
RALPH E. MURPHY, Claimant
WCB Case No. 92-01051
ORDER ON REVIEW
Steven E. Pickens, Claimant Attorney
Lundeen, et al., Defense Attorneys

Reviewed by Board Members Brazeau and Hooton.

Claimant requests review of Referee Daughtry's order which upheld the insurer's "back-up"
denial of claimant's back injury claim. On review, the issues are propriety of the insurer's "back-up"
denial and, if the "back-up" denial was proper, whether claimant was an Oregon worker at the time of

his injury. We reverse.

FINDINGS OF FACT

We adopt the Referee's findings of fact, with the following supplementation.

On February 12, 1991, the insurer accepted claimant’s November 20, 1990 back injury as a
lumbar strain. (Exs. 3, 4). On December 18, 1991, it issued a "back-up" denial of the claim on the
ground that claimant was not a subject worker under Oregon Workers' Compensation Law. In its
denial letter, the insurer alleged: "It has now come to our attention that your injury occurred while
working in the state of Washington and the work site was over 3 days old.” On the basis of this "new
information," the insurer concluded that claimant was not a subject worker under Oregon Workers'
Compensation Law, and that his claim was not compensable in Oregon. (Ex. 5).

CONCLUSIONS OF LAW AND OPINION

Before we address the merits of whether claimant was a subject worker under the Workers'
Compensation Law at the time of his injury, we must determine whether the insurer was entitled to
issue its "back-up" denial. The Referee held that under ORS 656.262(6), the insurer was entitled to issue
a "back-up” denial. We disagree.

ORS 656.262(6) provides, in relevant part:

"Written notice of acceptance or denial of the claim shall be furnished to the
claimant * * * within 90 days after the employer has notice or knowledge of the claim.
However, if the insurer or self-insured employer accepts a claim in good faith but later
obtains evidence that the claim is not compensable or evidence that the paying agent is
not responsible for the claim, the insurer or self-insured employer, at any time up to two
years from the date of claim acceptance, may revoke the claim acceptance and issue a
formal notice of claim denial."