 GOVERNING BOARD MEETING

OREGON DEPARTMENT OF GEOLOGY & MINERAL INDUSTRIES

WEDNESDAY, MARCH 5, 2003 

BONNEVILLE POWER ADMINISTRATION BUILDING

PORTLAND, OREGON
( 1)  Call to Order
Chair Don Christensen called the meeting to order at 9:00 a.m. 

( 2)  Introductions

Christensen introduced Board members Don Haagensen, Vera Simonton, Bill Elliott and Barbara Seymour, legal counsel Larry Knudsen, Portland staff John Beaulieu, Vicki McConnell, and Kate Halstead, and Gary Lynch from the Albany office. Present in the audience were:

Larry Tuttle, Center for Environmental Equity

Rich Angstrom, Oregon Concrete and Aggregate Producers Assoc., (OCAPA)

Daryl Gusey, USDA Forest Service

Gary Fish, Department of Land Conservation and Development

James R. Miller, LLP Resources Ltd Partnership

( 3)  Approval of minutes of Governing Board meeting in Portland on January 8, 2003.

Haagensen asked for a correction that on line 56 the words "as it sees fit" be removed.

The Board unanimously voted to accept the minutes as amended.

( 4)  Regulatory Issues
a.  Adoption on rule writing for MLRR rules. Lynch discussed Limited Exempt (LE) sites. He said after 4 years of dealing with unenforceable legislation, MLRR received enforcement authority. Finally draft rules have been filed with the Secretary of State's office for implementation of LE site closure plans. With required notifications having been sent out, staff will wait for public comment. Then they'll make modifications if necessary, and seek Board approval shortly after April 20th. Lynch sees an initial workload to ensure that the necessary recipients have the closure plans. 

Most important in this rule writing, Lynch feels, is 632-030-0022.  It says that if a permittee hasn't paid the renewal fee within 30 days of the anniversary date, then he/she will lose the LE. He sees this happening at several sites, in which case either the LE site will have to be closed or the permittee will have to turn it into an operating permit.

The Board posed some questions, and Haagensen brought up the omission from the draft rules (presented in the Board packets) of any requirement for an annual report on LE sites. He suggested the annual report requirement be added for LE sites if it is something the department wants permittees to do. He also pointed out that 632-030-0022 (8)(b) should end with "within 40 days of the anniversary date", and not 10 days. Lynch and Knudsen will check into the issues brought up for possible revisions.

Lynch assured the Board they should expect to see the redrafted rules, for a proposed final rule, around the end of April, with a final adoption date of late May.

A discussion followed concerning the situation of one person owning the surface estate rights and another person owning the mineral estate on a piece of land. Lynch said this is not usually a 'friendly' situation and that it is not DOGAMI's problem (regulatory authority): the owners need to sort that out ahead of MLRR being brought into the picture. Normally the problem arises over operating permits, he concluded.


b.  SB 12 (1999) update and discussion of action to reinstate permanent rules. McConnell said the legislative Land Use and Water Committee held an information meeting on February 10th, with testimony presented by DOGAMI. Committee chair Sen. Ferrioli, a key writer of the original SB 12, expressed his interest in working on some of the issues that have come up regarding this bill. She said several weeks later she met with the League of Cities, Association of Oregon Counties, and Forestry. It was decided that the initial changes or amendments to be written up would be to address the policy issues of SB 12. A significant change was to drop the 10-month moratorium. It was decided not to ask for appropriated monies so that the bill not get hung up anywhere in the legislative process.

McConnell said the agency does not have the General Funds to pursue further technical innovations towards the development of “Further Review Area” maps at this time. The agency landslide geotech engineer is now working on other projects, so this funding issue is yet to be dealt with.


On the permanent rules, McConnell suggested that they should define what the “Further Review Areas” are and what the hazard is that this specifically addresses (rapidly moving landslides). She also would like to have 632-007-0020 (2) rewritten to describe the process of how the agency wants to get to the “Further Review Area” maps. It is her wish that when the process is completed, it will then trigger the rules without identifying a specific publication. 

Knudsen commented that if the agency does that, then when the maps are adopted they would be adopted as orders and would therefore be reviewable by the circuit court in whichever locality they fall. Alternatively, he said if the publications are actually brought into the rule, then they are reviewed by the Court of Appeals in Marion County, an easier, surer route. 


Beaulieu added that Don Haagensen had introduced process language at the last meeting as an option, which triggers the same issues. Up for consideration is the strong message from legislators and stakeholders that whatever DOGAMI does, they want it to be a process that focuses down on given communities on a definite partnered basis. Procedurally, he sees the requirement from the legislature and the language of SB 12 that the maps not all come out at the same time in one publication.


Haagensen suggested that the issue of “Further Review Area” Maps could be controversial, as Knudsen suggested, and the potential expense to the agency in defending one in circuit court would be greater than in a court of appeals. He offered that the procedural rule could be set up. Then when it comes time a year or two down the road to designate a “Further Review Area” Map, a decision can be made then whether it be done by rule or by order. 


Beaulieu advised leaning toward whatever mechanics provide for the most effective public input so that the community, in the end, doesn't feel like something has been put over on them. 


Regarding a permanent rule, Knudsen offered that the permanent rule be revised to eliminate the triggers to a moratorium. A placeholder could be included to address any future changes in the statute by the legislature. 


Beaulieu said that DOGAMI must have rules in place by the end of June, which is when the temporary rules expire. McConnell said she'd work with Knudsen on draft language in the next few weeks, to then be forwarded to the Board for review prior to the next Board meeting.

( 5)  OCAPA presentation regarding concept of DOGAMI pursing 4(d) status for selected aggregate mining permits.  Rich Angstrom said OCAPA is seeking an exemption under the Federal Endangered Species Act (ESA) for certain kinds of gravel pits in the flood plain.  DOGAMI would be the state agency to administer the “program”. This strategy is intended to streamline the permitting process as it relates to endangered species and to reduce the permitting process issues aggregate operators in Oregon must address.  The exemption process is described in general terms in section 4(d) of the ESA.


Lynch said he feels that this idea should be pursued by the Agency at this time.  He pointed out, however, that the degree of administrative difficulty will be substantial. He added that a number of federal agencies are hoping something comes from this, but they realize it is a high hurdle to surmount. He thinks there is a need for a plan and for rule writing. 


Haagensen asked about the cooperation and input from NOAA Fisheries, who will have the final say on any plan. Lynch responded that the planning process will be about deciding which plan has the most chance for success. NOAA Fisheries has not weighed in on any of the plans, but does recognize that any of them might work. 


A discussion followed about the Endangered Species Act (ESA). With regard to the broad Oregon Plan being pursued throughout Oregon, Beaulieu said that a 4(d) effort at that high level would be a very long shot, for various reasons. He feels a focus on aggregate (to meet the specific needs of the aggregate industry and aggregate consumer) would be easier to develop. He cited the fact that Oregon's aggregate industry is in the hundreds of millions of dollars yearly.  Most of this is floodplain gravel.  Most of the product is purchased by local or state government. The issue is broader than just the interests of industry, and he said there can be significant cost avoidance for government.  He urged the Board to seriously consider this issue. 


Lynch next outlined what he sees happening from here, beginning with a series of initial monthly meetings with key players. Agendas will be tight on building the plan for about 6 months, and a cost analysis will need to be done and a timetable set. Active collaboration between state and federal agencies will be vital to this process, he said. 


Larry Tuttle, Center for Environmental Equity, requested that he be included in some of the aforementioned discussions early on because of the possible spillover of future metal mining onto gravel mining. He said it could lead to possible legislation. He agreed with Beaulieu that the limitation plan not be tied to the Oregon Plan, which he feels will not stand the test of time either legally or practically. Finally, he urged the group to include the EPA in the plan discussions.

( 6)  a.  Legislative Actions.


Beaulieu outlined how legislation is being handled by staff, and touched on some of the bills the agency is tracking. A number of the bills that focus on other agencies highlight how often geologic expertise is needed. SB 817 deals with mercury, and HB 2366 directs WRD to inventory surface water storage sites. With regard to this last bill, Beaulieu said he impressed on Sen. Messerle the need for DOGAMI to maintain viable field offices throughout the state for strategic input for issues like this. 

There are numerous bills this session that try to delineate core value of government. As an example, HB 2530 requires joint legislative committees to examine agencies in detail and pass on the efficacy of the agency before the agency's budget is passed. 


As far as how fee bills will fare in this legislative session, Beaulieu said those with low dollar amounts, strong industry support, strong demonstrated need, and with no additional staff requirements should have a good chance for passage. On the other side are the big money bills without much support, and they will have a tough time. However, our [fee] bills are both currently in trouble because of a perceived block of voters who will vote 'no' on any fee bill until they are convinced otherwise. Massaging of (working with) those people will take some time. The Governor is involved in that and the legislators are figuring out how to deal with it. 

      b.  Budget Overview.


Beaulieu made several key comments on this issue. Starting in September of 2001, budget matters have been incredibly difficult with the worst budget cuts since the end of WW II. As of last week, the legislature put together the revenue and cuts to get to the end of this biennium.  This included a cushion of $150 million in case the May projections are down a bit. An additional $10-30 million of cuts were defined and might be triggered in May. Throughout all the cuts, Beaulieu said the agency has tried to maintain a consistency of priority in order to avoid a scattering of inconsistent ideas without direction. To do this he has relied heavily on the core values of the Strategic Plan, such a field presence, scientific objectivity and attention to water related issues. 


He continued, saying that Program One is heavily challenged by the service requirements of the statutes or by the fact that the agency uses a General Fund position to leverage a soft money position. Even if more federal money were to come in, Program One may not be able to digest it given these competing considerations.  By being maxed out in this sense, the agency may not be able to go to Ways & Means with “yet another idea” of doing another fund shift. Therefore, the agency is very near the point where, if it has to cut, cuts may involve the elimination of state match that brought in other money. The effect would be that for every $1 General Fund we identify to cut, we might really be cutting  $2 or $3 over all. Beaulieu said this is the way things were left at Ways & Means.  The Agency gave a good impression and good information. He said that by not having a work session on the agency budget until late in the session, there might be better understanding of our programs. There may be a little money “laying around”, which is why he requested a May work session. 

( 7)  Setting of Time and Place of the next Board Meeting.  The next Board meeting will be at 9 a.m. in Portland on Monday, June 2, 2003. 

( 8)  Additional Public Comment.  There was none.

Meeting was adjourned at 11:50 a.m.
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