Oregon Health Policy Board

Medical Liability Task Force

Monday, May 17, 2010
1:00-3:00 pm
Room 112

Clackamas Community College

Wilsonville Campus Training Center
29353 Town Center Loop East, Wilsonville, OR

Time Item Lead
1:00 pm Call to Order and introductions of committee members, | J. Michael Alexander, JD
10 min staff, and Board liaison Joseph Siemienczuk, MD
Co-chairs
1:10 Introduction to the work: Chuck Hoffman, MD, Health
15 min e Charter Policy Board liaison
e Timelines Jeanene Smith, MD,
Administrator, Oregon Health
Policy & Research
1:25 Proposed framework for discussion: Co-chairs
15 min Key Questions-
e Does the medical liability system increase
direct and indirect costs of health care out of
proportion to its benefits to patients and others?
e Inthe light of our answer to the first question,
what if any recommendations might the task
force offer to shift the balance between costs
and benefits?
1:40 Background: Lynn-Marie Crider
20 min e Medical liability and federal health care reform
e Medical liability timeline
e Preliminary cost and benefit data
2:00 DISCUSSION: Co-chairs
e Are the key questions proposed by the chairs
the right ones?
e Are there other facts that the task force agrees
should be researched and brought to the
discussion?
2:50 » Wrap up, approach to work going forward, and Co-chairs
10 min next steps
3:00 Adjourn Co-chairs
Exhibit Materials:
Agenda
Roster
Charter
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Co-chairs Memo
Summary of Medical Liability Provisions Under Federal Health Care Reform Legislation
Medical Liability and Patient Safety Planning Grant
History of Medical Liability Reform in Oregon

9. DCBS News Release
10. Medical Liability May Meeting Data Tables
11. Combined reading list
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Oregon Health Policy Board
Medical Liability Task Force Charter

Approved by OHPB on January 12, 2010

I.  Authority

The Oregon Health Policy Board, under House Bill 2009, Section 8(1) may establish advisory and
technical committees as the Board considers necessary to aid and advise in performance of its
functions. The Board establishes the Medical Liability Task Force to examine current state
medical liability laws and policies, their impact on the cost and delivery of healthcare, and to
develop a range of medical liability reform proposals for consideration by the Oregon Health
Policy Board and the Oregon Legislature. The Committee will be guided by the Triple Aim of
improving population health, improving the individual’s experience of care and reducing per
capita costs. The Committee will also be guided by the Oregon Health Fund Board’s final
report, “Aim High: Building a Healthy Oregon,” (November 2008), particularly in reference to
Building Block 4: Stimulate System Innovation and Improvement:

Improve population health by:

» Improving access to care in order to limit the impact of disease on the population as a
whole.

Improve the individual’s experience of care by:

» Improving access to care by assuring healthcare providers do not cease to provide
specific services in response to liability concerns.

Reduce per capita costs by:

» Reducing the costs associated with defensive medicine.

This Task Force is temporary and will be disbanded upon the acceptance of its
recommendations as may be amended by the Oregon Health Policy Board and final action by
the 2011 Oregon Legislature unless the Board assigns additional duties.

II. Committee Makeup

The Medical Liability Task Force is composed will be composed of select members with
expertise, experience and knowledge of medical liability reform issues including physicians,
attorneys and other stakeholders, as well as a representative of the Patient Safety Commission.

I1l. Deliverables

The Medical Liability Task Force will investigate the current medical liability system and suggest
opportunities for reform in Oregon including, but not limited to, caps on non-economic damage

Oregon Health Policy Board Medical Liability Task Force Page 1



.03

awards, disclosure-and-offer programs, shifting the adjudication of medical malpractice claims
to administrative panels or specialized judicial courts, and the creation of “safe harbors” where
physicians are insulated from liability if they adhere to evidence-based practices or practice
according to findings from credible comparative-effectiveness research (CER).

The work of the Task Force will result in recommendations for a range of innovations and state
action in the medical liability system. Recommendations should prioritize patient safety and
the reduction of medical errors, encourage better communication between physicians and
patients, reduce the occurrence of frivolous lawsuits, and reduce liability premiums, while also
ensuring that patients are compensated in an equitable and timely way for medical injuries.

Recommendations for a range of innovations for state action will be completed and presented
to the OHPB by October 1, 2010. Recommendations for associated Legislative language, where
appropriate, will be completed by January 1, 2011.

IV. Committee Dependencies

The Medical Liability Task Force will seek information from:
a. Health Services Commission [evidence-based guidelines]

b. Health Resources Commission [comparative effectiveness]
c. Health Care Workforce Committee
d. Oregon Medical Association

e. Oregon Trial Attorneys Association

The Medical Liability Task Force will provide draft recommendations for input to:
a. OHA senior staff
b. Oregon Health Policy Board

V. Staff Resources and Board Liaison
Senior OHA Staff: Lynn Marie Crider, Jeanene Smith
Board liaison: Chuck Hofmann

VI. Committee Membership

Insert membership table
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Monday, May 17 (Meeting #1)
1:00 to 3:00 pm
Clackamas Community College

OREGON HEALTH POLICY BOARD
MEDICAL LIABILITY TASK FORCE

2010 Meeting Schedule

Wednesday, November 3 (#7)
1:00 to 3:00 pm
WTC, Room 112

Wilsonville Campus Training Center (WTC) 29353 Town Center Loop East

Room 112
29353 Town Center Loop East
Wilsonville, OR

Wednesday, June 2 (#2)

1:00 to 3:00 pm

WTC, Room 112

29353 Town Center Loop East
Wilsonville, OR

Wednesday, July 7 (#3)

1:00 - 3:00 pm

Room 827 (8" floor)

Portland State Office Building
800 NE Oregon Street
Portland, OR

Wednesday, August 4 (#4)
1:00 to 3:00 pm

WTC, Room 112
29353 Town Center Loop East
Wilsonville, OR

Wednesday, September 1 (#5)
1:00 to 3:00 pm

WTC, Room 112

29353 Town Center Loop East
Wilsonville, OR

Wednesday, October 6 (#6)
1:00 to 3:00 pm

WTC, Room 112

29353 Town Center Loop East
Wilsonville, OR

Wilsonville, OR

Wednesday, December 1 (#8 Final)
1:00 to 3:00 pm

WTC, Room 112

29353 Town Center Loop East
Wilsonville, OR
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April 28, 2010
Memo
To: Medical Liability Reform Task Force Members
From: Joseph Siemienczuk and J. Michael Alexander, Co-chairs
Re: Our approach to the task before us

Dr. Chuck Hofmann, who is the Health Policy Board’s Liaison to our group, has asked
us to thank you, on behalf of the Health Policy Board, for agreeing to serve on the Task
Force and for committing to dedicate both your time and efforts for this very important
matter.

We've attached a copy of the Task Force’s charter, which has been approved by the
Health Policy Board. The charter asks us to address some very specific issues, but the
Board has invited us to explore new ideas; nothing is off the table.

Our goal is to develop recommendations we can all support. In order to do that, we
propose to think systematically together about how the medical liability system works.
We propose to begin by asking, “Does the medical liability system increase direct and
indirect costs of health care out of proportion to its benefits to patients and others?” In
answering this threshold question, we will want to identify and measure the direct and
indirect costs and benefits associated with the system.

If we conclude that the costs are not excessive in proportion to benefits, that conclusion
should inform our recommendations. If, on the other hand, we conclude that the costs
are excessive relative to the benefits, any recommendations need to redress the
balance.

Although previous discussions have often focused on caps on non-economic damages,
Chuck has urged us to explore other concepts such as prescreening panels, health
courts, safe harbors, and disclosure and offer programs, to name a few.

We hope that you will be prepared at our first meeting to discuss this approach and to
help identify the costs and benefits of the system as a basis for going forward.

We look forward to working with you.
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Key Medical Liability Provisions of Federal Health Care Reform Law

Summary
State Demonstration Programs to Test Tort Alternatives (HB 3590, sec. 10607)

Authorizes the Secretary of Health and Human Services (HHS) to award five-year demonstration grants
to states to develop, implement and evaluate alternatives to civil tort litigation. Models are required to
emphasize patient safety, disclosure of health care errors, and early resolution of disputes. $50 million in
funds appropriated beginning in 2011, first report to Congress required by December 31, 2016.

Alternatives should
e Make the medical liability system more reliable by increasing the availability of prompt, fair and
efficient resolution of disputes
e Encourage the disclosure of health care errors
Enhance patient safety by detecting, analyzing, and helping to reduce medical errors and adverse
events
Improve access to liability insurance
Fully inform patients about the differences in the alternative and current tort litigation
Provide patients the ability opt out of the alternative to tort litigation
Not conflict with state law at the time of the application in a way that would prohibit the adoption
of an alternative to current tort litigation
¢ Not limit a patient’s existing legal rights to file a malpractice claim.

Extension of Medical Liability Coverage to Free Clinics (HB 3590, sec. 10608)

Extends medical liability protections for free clinics under the Federal Tort Claims Act to clinic officers,
governing board members, employees and contractors. [Effective date of enactment]

Implications for the committee’s work

The question is whether building a voluntary alternative method for resolving medical liability disputes and
compensating patient injuries is a priority for Oregon’s health care and medical liability reform work or a
distraction from reform efforts that might have greater value in achieving Oregon’s vision for a health care
system consistent with the IHI triple aim.

Draft for committee consideration only 1
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Medical Liability and Patient Safety Planning Grant

Oregon’s application for a one-year grant has been rated “excellent.” Awards are
anticipated in September. An excerpt from Oregon’s application follows:

“Oregon proposes to explore how to create legal safe harbors by
redefining the standard of care in state law in terms of evidence-based
clinical practice guidelines for selected clinical issues. Planning will allow
the state to test a method for setting priorities for development of clinical
guidelines designed to reduce medical errors and liability claims. It will
also allow the state to test our hypothesis that safe harbor strategies can
offer strong incentives for clinicians to adopt key evidence-based
guidelines, thereby reducing the incidence of errors and claims.

“Oregon Health Policy and Research (OHPR) proposes to craft a plan
whereby the state would designate evidence-based clinical practice
guidelines and process standards addressed to practice issues that lead
to significant numbers of medical liability claims. Adherence to the
guidelines and standards would provide a safe harbor, establishing that
the provider (whether a clinician or a facility) satisfied the legal standard
of care.

“The state would plan to combine the medical liability incentive with a
change strategy designed to assist providers to comply with the
guidelines and standards. The state would plan to collect and assess
the data necessary to determine whether the safe harbor legislation
increases adherence to evidence-based guidelines and standards and
reduces medical and financial harm to patients and the community from
inappropriate and excessive (or insufficient) diagnostic procedures and
treatment and whether it will reduce costs associated with malpractice
litigation.

“The grant project would be embedded in a larger guidelines
development and implementation project that is underway in Oregon to
reduce costs and improve the quality of care by transforming the
healthcare delivery system....

“The goal of the planning process will be to develop a widely supported
legislative proposal that creates a well-defined statutory safe harbor and
ensures that the state has the authority and resources to collect the data
necessary to evaluate the success of the project.”
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Background Materials for Medical Liability Taskforce — May Meeting

History of Medical Liability Reform and Patient Safety in Oregon

1987
e Oregon legislature placed caps on noneconomic damages.*

1999
e Oregon Supreme Court declared the law that capped noneconomic damages
unconstitutional.?

2003

e Oregon legislature established the Patient Safety Commission, which was
responsible for creating a confidential, voluntary reporting system for serious health
care related adverse events.

e The legislature enacted HB 3630, which established the Medical Malpractice
Reinsurance Program for rural practitioners.

2007
e The legislature enacted:
0 HB 2524, which creates a mandatory Healthcare Acquired Infections (HAI)
Reporting Program in Oregon.
o0 SB 337, which requires notice of professional negligence claims to health
professional regulatory boards.
0 SB 183, which extends and restructures the Medical Malpractice Reinsurance
Program, enacted in 2003.

2009

e Health care facilities began reporting HAI measures.

e The legislature enacted SB 311, which increased the cap on damages paid in
liability lawsuits against government bodies from $200,000 to $1.5 million per claim
and $3 million per incident, and incremental increases are planned through 2015.

2010

e The Patient Protection and Affordable Care Act became law (Public Law No: 111-
148). The law authorizes HHS to award five-year demonstration grants to states
beginning in 2011, to develop, implement and evaluate alternative medical liability
reform initiatives.

! ORS 31.710 (2003); see also, Am. Med. Ass’n, AMA Joins Oregon Doctors To Protect Patient Access to
Care (Aug. 10, 2004), http://www.amaassn.org/ama/pub/category/13939.html.
Z Lakin v. Senco Prods., Inc., 319 Or 62, 987 P.2d 463 (Or. July 15, 1999).



NEWS

RELEASE

Insurance Division, 350 Winter St. NE, Room 200, Salem, Oregon 97301-3878

For immediate release: For more information:
April 15,2010 Cheryl Martinis 503-947-7213

Oregon medical malpractice rates continue to decrease

(Salem) — For the fourth year in a row, most physicians and surgeons in Oregon will see a decline or no change
in medical professional liability insurance rates.

The Doctors Company decreased average rates by 5.1 percent, effective April 1, 2010. Continental Casualty
Company (CNA), which provides malpractice insurance for the Oregon Medical Association, recently indicated
it would have no change in rates this year.

The two insurers represent 57 percent of the medical professional liability insurance market in Oregon. Their
malpractice rates declined an average of 20 percent over the past five years, according to a Department of
Consumer and Business Services (DCBS) analysis.

“Declining medical malpractice rates help us retain and attract doctors, and that’s good for Oregon,” said Cory
Streisinger, director of the Oregon Department of Consumer and Business Services.

The DCBS Insurance Division reviews all rate changes by medical malpractice insurers that are authorized to
do business in Oregon. However, only rate changes of more than 15 percent — up or down — require approval.
The rates reported below are averages; a particular physician may see greater or lesser changes depending on
his or her specialty, loss history, and policy limits.

Rate changes for Oregon’s two largest insurers

Year NPIC/Doctors Company* CNA
2006 -8.3% 1.9%
2007 -10.2% -3.2%
2008 -8.9% -7.6%
2009 0% -2.5%
2010 -5.1% 0%

*Prior to 2010, coverage was through Northwest Physicians Insurance Company. Beginning in 2009, coverage
was through The Doctors Company, Northwest Physicians Insurance Company’s parent.

HtH
The Insurance Division is part of the Department of Consumer and Business Services, Oregon’s largest business
regulatory and consumer protection agency. Visit www.dcbs.oregon.gov. Follow DCBS on Twitter:
http://twitter.com/DCBSCory. Receive consumer help and information on insurance, mortgages, investments,
workplace safety, and more.
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PRELIMINARY DRAFT DATA for Medical Liability Taskforce — May 17, 2010 Meeting

1. Per capita personal health spending and rate changes for the two largest carriers in Oregon
(1996 — 2009)*

70.0%
60.0% -
50.0%0
40.0%
.0%0

—e— Oregon per capita
personal health
spending

—m— Rate changes for
NPMIC/NPIC/Doctors
Company

.0%0
10.0%0
0.0%
-10.0%0
-20.0%

%YoChange
N W
o O

Rate changes for
Continental Casual
Company (CNA)

Source for Oregon per capita personal health spending: Centers for Medicare & Medicaid Services, Office of the
Actuary, National Health Statistics Group; U.S. Department of Commerce, Bureau of Economic Analysis; and
U.S. Bureau of the Census.

Source for Oregon rate changes: Rate filings on file with the Oregon Department of Business and Consumer
Services Insurance Division, 1996-2009.

2. Percent of Rate Changes in Medical Liability Monitor Survey by Range (All States)

Range 2003 2004 2005 2006 2007 2008
>+100% 1.2% 2.2% 0.0% 0.0% 0.6% 0.0%
+70.0 to 99% 1.1% 4.1% 0.6% 0.0% 0.6% 0.0%

+50.0 to + 69.9% 3.7% 3.7% 0.7% 0.0% 0.4% 0.0%
+25.0t0 +49.9% 26.8% 14.8% 6.5% 2.3% 0.5% 0.6%
+10.0 to 24.9% 31.4% 34.9% 28.5% 56% 5.9% 1.2%
+0.1to + 9.9% 13.1% 225% 29.3% 226% 8.2% 5.6%
0.00% 203% 13.2% 24.0% 46.6% 53.1% 49.9%
-9.91t0-0.1% 2.3% 4.7% 84% 15.1% 21.0% 20.8%
-19.9 t0 -10.0% 0.0% 0.0% 2.1% 5.1% 6.5% 15.6%
-29.9 t0 -20.0% 0.0% 0.0% 0.0% 13% 2.3% 5.2%
<-30.0% 0.0% 0.0% 0.0% 14% 0.0% 1.1%
Total 99.9% 100.1% 100.1% 100.0% 99.1% 100.0%

2003 2004 2005 2006 2007 2008
Oregon Averages 10.8% 11.5% 19.3% -8.3% -4.7% -7.8%
Source: Medical Liability Monitor Rate Survey, 2008.

! Northwest Physicians Mutual Insurance Company (NPMIC) was authorized 11/23/83. The Northwest

Physicians Insurance Company (NPIC) was formed 12/15/05 as a subsidiary of The Doctors’ Company.
NPMIC was merged into the stock company 1/6/06. NPIC was the surviving insurer. All NPMIC policies
were transferred to NPIC. Effective 1/1/09 all NPIC's policies were renewed by The Doctors’ Company.
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PRELIMINARY DRAFT DATA for Medical Liability Taskforce — May 17, 2010 Meeting

Overall Average Rate Change By Year (All States)

25.0%

20.0% -

15.0% +

10.0% -

5.0% -
0.0% -

Estimaded % Change

5.0% 2 2 7)) 7)) 7))

% (23 % % Os

-10.0%

Year

Source: Medical Liability Monitor Rate Survey, 2008.




.10
PRELIMINARY DRAFT DATA for Medical Liability Taskforce — May 17, 2010 Meeting

Medical Liability Monitor surveys major writers of professional liability insurance for physicians. The
survey includes manual rates for specific mature claims-made specialties with limits of $1 million/$3
million (the most common limits). They report on three specialties to reflect the wide range of rates
charged: internal medicine, general surgery and obstetrics/gynecology. These are the reported rates
unless otherwise noted and should not be interpreted as the actual premiums an individual physician
pays for coverage. They do not reflect credits, debits dividends or other factors that may reduce or
increase premiums. Rates reported also do not include other underwriting factors that can increase
premiums. It is estimated that the survey represents companies that comprise 65 to 75 percent of the
market.

Internal Medicine
Average Premium Rates (CA, OR & WA)
@ 16000
o 14000
B 12000 - ¢/0—m
§ 10000 —e—CA
5 8000 _ /./d/./._.—-\I—I - OR
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:
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Year
General Surgery
Average Premium Rates (CA, OR & WA)
@ 60000
g 50000 - —aA
E 40000 - /{/ﬂza::: —e—CA
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—e & ‘/-
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PRELIMINARY DRAFT DATA for Medical Liability Taskforce — May 17, 2010 Meeting

Average Premium Rates by Specialty for CA, OR & WA (1991-2009)

Internal Medicine

1991 1992 1993 1994 1995 1996 1997 1998 1999
CA 5735 7305 6707 6256 6367 6734 7310 8040 8808
OR 3837 5250 4360 5711 5404 5010 5831 4841 4968
WA 5621 5817 6042 6153 6861 6423 6731 7547 8130

2001 2002 2003 2004 2005 2006 2007 2008 2009
CA 8973 10887 12063 12017 12744 12744 13391 12896 12223
OR 5524 6991 8616 9485 10020 9867 9686 8697 8740
WA 8314 7857 9230 14422 15312 15222 15272 13498 12119

General Surgery

1991 1992 1993 1994 1995 1996 1997 1998 1999
CA 20998 20460 21169 20936 21262 22476 24144 26862 25427
OR 17268 15938 14459 16208 15521 14942 15321 13197 13425
WA 18158 18158 21120 18771 26831 19779 20713 25358 29309

2001 2002 2003 2004 2005 2006 2007 2008 2009
CA 27894 31344 34867 38705 41279 41186 43372 44622 41861
OR 18746 24605 29416 34659 39026 38795 38234 34850 35121
WA 28381 25387 30611 48115 51388 55017 55017 51476 50230

OB/Gyn

1991 1992 1993 1994 1995 1996 1997 1998 1999
CA 38911 38050 38497 37928 37153 39326 42459 48895 45208
OR 29739 26750 24127 26327 25102 23680 24331 21046 21585
WA 37094 35185 33670 30376 43403 31922 33354 38882 41886

2001 2002 2003 2004 2005 2006 2007 2008 2009
CA 45739 48704 53369 58454 60280 60012 59367 59652 56817
OR 30720 40160 44366 51919 62922 62616 58788 52748 53573
WA 47038 38596 47306 65330 68616 67616 67616 65393 64284

Source: Medical Liability Monitor Rate Survey, 1991 — 2009




Data from the Oregon Medical Board Medical Negligence & Malpractice Claim Report Form.?
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Frequency of Medical Liability Claims by Date of Claim Closure

Year

Total

1999
2000
2001
2002
2003
2004
2005
2006

2007
2008
2009
2010

Frequency

38
115
238
345
476
450
392
351

Notes

After July 17, 2007, only claims filed in court were

427
302
290
29
3453

required to be reported.

Source: Oregon Medical Board Medical Negligence & Malpractice Claim Report Form Data,

10

PRELIMINARY DRAFT DATA for Medical Liability Taskforce — May 17, 2010 Meeting

1999-2010.
7.
Frequency of Claims by Severity of Injury (1951-2009)
(1) Emotional Only | 153
(2) Insignificant | 166
E (3) Temporary Minor - Infections | ‘ ‘ 1499
= (4) Temporary Major - Recovery Delayed 13683
S (5) Temporary Minor - Non-Disabling Injuries : : ‘ 1479
2 (6) Temporary Significant - loss of limb, organ, sense | 1600
5 (7) Permanent Major - Loss of Limb/brain damage | ‘ 1260
(</1>>) (8) Permanent Grave :# 105
(9) Death | ‘ 1578
not specified : 1250
0 100 200 300 400 500 600 700
# of Claims

% Malpractice reporters, as defined in ORS 742.000, shall use the Oregon Medical Board Medical

Negligence & Malpractice Claim Report Form to report professional negligence (malpractice) claims
against any physician (MD/DO), podiatrist (DPM), or physician assistant (PA) that they insure. ORS

742.000 requires reporters to submit the form to the Oregon Medical Board within 30-days after receiving
notice of the claim, and again within 30-days after the date of any settlement, award, judgment or other
closure. ORS 742.000 defines a claim as a written demand for payment that is made in a complaint filed
with a court. Such reports are made public only after the claim is closed. Reporters (i.e., Insurers) may

also submit non-court filed claims to the Board; however such claims will not be made public.
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Reading List
From Chuck Hofmann, Policy Board liaison:
“Making Patient Safety the Centerpiece of Medical Liability Reform, Hilary

Rodham Clinton and Barack Obama, New England Journal of Medicine, 5/25/06
http://content.nejm.org/cgi/content/full/354/21/2205

“The Role of Medical Liability Reform in Federal Health Care Reform,” Michelle
Mello and Troyen Brennan, New England Journal of Medicine, 7/2/09
http://content.nejm.org/cgi/content/ful/NEJMp0903765

“Canada keeps malpractice cost in check,” Susan Taylor Martin, St. Petersburg
Times, 7/27/09
http://www.tampabay.com/news/article1021977.ece

“Health Reform’s Taboo Topic,” Philip K. Howard, Washington Post, 7/31/09
http://www.washingtonpost.com/wp-
dyn/content/article/2009/07/30/AR2009073002816.html

“Health care run by trial lawyers,” Editorial, Washington Post, 8/27/09
http://www.washingtontimes.com/news/2009/aug/27/health-care-run-by-

trial-lawyers/

“Health Care Push Revives Tort Reform Debate,” Jason Plautz, National Journal
Online, 9/1/09
http://www.nationaljournal.com/njonline/no 20090831 5711.php

“Selling out doctors to pay off lawyers,” Newt Gingrich and Wayne Oliver,
Politico, 9/5/09
http://www.politico.com/news/stories/0909/26707.html

“Medical Malpractice System Breeds More Waste,” David Leonhardt, New York
Times, 9/23/09
http://www.nytimes.com/2009/09/23/business/economy/23leonhardt.html

“Malpratice ‘reform’ won't fix health care or save money,” Mark Thomsen, The
Capital Times, 10/1/09

http://host.madison.com/ct/news/opinion/column/quest/article_7e4a5f20-
ae01-11de-805a-001cc4c03286.html

“Report: Limiting medical lawsuits could save $41B,” Ricardo Alonso-Zaldivar,
San Francisco Chronicle, 10/1/09

http://sfchronicle.us/cqi-
bin/article.cqi?f=/n/a/2009/10/09/national/w113642D64.DTL



http://content.nejm.org/cgi/content/full/354/21/2205
http://content.nejm.org/cgi/content/full/NEJMp0903765
http://www.tampabay.com/news/article1021977.ece
http://www.washingtonpost.com/wp-dyn/content/article/2009/07/30/AR2009073002816.html
http://www.washingtonpost.com/wp-dyn/content/article/2009/07/30/AR2009073002816.html
http://www.washingtontimes.com/news/2009/aug/27/health-care-run-by-trial-lawyers/
http://www.washingtontimes.com/news/2009/aug/27/health-care-run-by-trial-lawyers/
http://www.nationaljournal.com/njonline/no_20090831_5711.php
http://www.politico.com/news/stories/0909/26707.html
http://www.nytimes.com/2009/09/23/business/economy/23leonhardt.html
http://host.madison.com/ct/news/opinion/column/guest/article_7e4a5f20-ae01-11de-805a-001cc4c03286.html
http://host.madison.com/ct/news/opinion/column/guest/article_7e4a5f20-ae01-11de-805a-001cc4c03286.html
http://sfchronicle.us/cgi-bin/article.cgi?f=/n/a/2009/10/09/national/w113642D64.DTL
http://sfchronicle.us/cgi-bin/article.cgi?f=/n/a/2009/10/09/national/w113642D64.DTL
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“Robert Gibbs is talking medical malpractice reform,” Blue Commonwealth,
10/4/09
http://www.bluecommonwealth.com/showComment.do?commentld=4129
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The Triple Aim: Care, Health,
And Cost

The remaining barriers to integrated care are not technical; they are
political.

by Donald M. Berwick, Thomas W. Nolan, and John Whittington

ABSTRACT: Improving the U.S. health care system requires simultaneous pursuit of three
aims: improving the experience of care, improving the health of populations, and reducing
per capita costs of health care. Preconditions for this include the enroliment of an identi-
fied population, a commitment to universality for its members, and the existence of an or-
ganization (an “integrator”) that accepts responsibility for all three aims for that population.
The integrator’s role includes at least five components: partnership with individuals and
families, redesign of primary care, population health management, financial management,
and macro system integration. [Health Affairs 27, no. 3 (2008): 759-769; 10.1377/hlthaff
.27.3.759]

ONGESTIVE HEART FAILURE (CHF) is the most common reason for ad-

mission of Medicare patients to a hospital.' Sadly, 40 percent of Medicare

patients discharged after admission for CHF are readmitted within ninety
days, even though well-designed demonstration projects have shown for years that
that rate can be reduced by more than 80 percent with proper management of pa-
tients.” Patients experience this reactive system as one providing poor service and
lacking memory. Caregivers experience frustration, despite their best efforts.

B U.S. health system scorecard. CHF care is not an isolated case. It is a prime
example of what goes wrong when a health care system lacks the capacity to inte-
grate its work over time and across sites of care. The recent “Scorecard” from the
Commonwealth Fund Commission on a High Performance Health System gives the
U.S. health care system an overall score of 66 percent, with 100 percent referring to
the top decile of known performance.* The commission notes that even though U.S.
health care expenditures are far higher than those of other developed countries, our
results are no better. Despite spending on health care being nearly double that of the
next most costly nation, the United States ranks thirty-first among nations on life
expectancy, thirty-sixth on infant mortality, twenty-eighth on male healthy life ex-
pectancy, and twenty-ninth on female healthy life expectancy.* As a side effect of the
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cost burden, the United States is the only industrialized nation that does not guar-
antee universal health insurance to its citizens. We claim we cannot afford it.

B Care improvement efforts. Most recent efforts to improve the quality of
health care have aimed to reduce defects in the care of patients at a single site of care
in all six dimensions identified by the Institute of Medicine (IOM): safety, effective-
ness, patient-centeredness, timeliness, efficiency, and equity.’ Slow progress in each
of these is occurring, as measurements, incentives, knowledge, will, and experi-
ments come increasingly into alignment. However, the task of improving individu-
als’ care is hardly completed. In the wave of projects on “pay-for-performance” (P4P)
and public reporting, policymakers, payers, and health care leaders are still strug-
gling to make highly reliable and safe health care a norm rather than an exception.®
Moreover, too few improvement efforts address defects in care across the contin-
uum, such as those that plague patients with CHF.

Defining The “Triple Aim”

Work to improve site-specific care for individuals should expand and thrive. In
our view, however, the United States will not achieve high-value health care un-
less improvement initiatives pursue a broader system of linked goals. In the aggre-
gate, we call those goals the “Triple Aim™ improving the individual experience of
care; improving the health of populations; and reducing the per capita costs of care
for populations.

B Interdependent goals. The components of the Triple Aim are not independ-
ent of each other. Changes pursuing any one goal can affect the other two, sometimes
negatively and sometimes positively. For example, improving care for individuals
can raise costs if the improvements are associated with new, effective, but costly
technologies or drugs. Conversely, eliminating overuse or misuse of therapies or di-
agnostic tests can lead to both reduced costs and improved outcomes. The situation
is made more complex by time delays among the effects of changes. Good preventive
care may take years to yield returns in cost or population health.

B An exercise in balance. Pursuit of the Triple Aim is an exercise in balance
and will be subject to specified policy constraints, such as decisions about how
much to spend on health care or what coverage to provide and to whom. The most
important of all such constraints, we believe, should be the promise of equity; the
gain in health in one subpopulation ought not to be achieved at the expense of an-
other subpopulation. But that decision lies in the realms of ethics and policy; it is not
technically inherent in the Triple Aim.

A health system capable of continual improvement on all three aims, under
whatever constraints policy creates, looks quite different from one designed for
the first aim only. The balanced pursuit of the Triple Aim is not congruent with
the current business models of any but a tiny number of U.S. health care organiza-
tions. For most, only one, or possibly two, of the dimensions is strategic, but not
all three. Thus, we face a paradox with respect to pursuit of the Triple Aim. From
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“The Holy Grail of universal coverage may remain out of reach
unless we can reduce per capita costs.”

the viewpoint of the United States as a whole, it is essential; yet from the view-
point of individual actors responding to current market forces, pursuing the three
aims at once is not in their immediate self-interest.

Take hospitals as an example. Under current market dynamics and payment in-
centives, it is entirely rational for hospitals to try to fill beds and to expand ser-
vices even though the work of Elliott Fisher and John Wennberg strongly predicts
the net effect to be much higher cost and no higher quality.” Most hospitals seem
to believe that they can protect profits best by protecting and increasing revenues.
Higher efficiency in local production can help, too, but systemic efficiencies that
reduce revenues or admission rates are threats to profit. The same payment dy-
namics often lead hospitals to focus only on care within their walls, viewing CHF
readmissions, for example, as indicating defects outside the hospital, not as their
responsibility to avert.

M A “tragedy of the commons.” Rational common interests and rational indi-
vidual interests are in conflict. Our failure as a nation to pursue the Triple Aim
meets the criteria for what Garrett Harden called a “tragedy of the commons.”™ As in
all tragedies of the commons, the great task in policy is not to claim that stake-
holders are acting irrationally, but rather to change what is rational for them to do.
The stakes are high. Indeed, the Holy Grail of universal coverage in the United States
may remain out of reach unless, through rational collective action overriding some
individual self-interest, we can reduce per capita costs.

B Obstacles to pursuit of the Triple Aim. The changes we would need to mobi-
lize pursuit of the Triple Aim are large, and the obstacles are daunting. Among the
biggest barriers are supply-driven demand; new technologies including many with
limited impact on outcomes; physician-centric care; little or no foreign competition
to spur domestic change, as it does in manufacturing; and too little appreciation of
system knowledge among clinicians and organizations, leading them to subopti-
mize the components of the system with which they are most familiar, at the ex-
pense of the whole.

B Promising innovations. Despite these obstacles, a handful of innovators are
starting to challenge the U.S. health care market. These disruptive innovations are
by no means yet mainstream, but the examples align surprisingly well with the
objectives of the Triple Aim. For example, innovations in primary care such as the
medical home, as well as “Minute Clinics” and other retail health care providers are
challenging the prevailing approach to primary care.” Experiments in telecommuni-
cations are offering care that is no longer location-specific.” One form of foreign
competition—*“medical tourism®—is beginning to catch on. Also, a few hospitals,
such as Virginia Mason Medical Center, Denver Health, and ThedaCare, are learning
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to use systems knowledge to reduce costs and improve profit, such as by adapting
“lean production” to health care."

B Measuring health care quality. In general, opacity of performance is not a
major obstacle to the Triple Aim. Many tools are in hand to construct part of a bal-
anced portfolio of measures to track the experience of a population on all three com-
ponents. At the Institute for Healthcare Improvement (IHI), for example, we have
developed and are using a balanced set of systemwide measures closely related to the
Triple Aim."” A more complete set of system metrics would include ways to track the
experience of care in ambulatory settings, including patient engagement, continuity,
and clinical preventive practices.

B Measuring costs and health status. Measuring per capita costs is still a big
challenge; it requires that we capture all relevant expenditures, index them appro-
priately to local market circumstances, and be able to measure actual costs in a care
system whose current methods of pricing and discounting obscure them. Popula-
tion health measures would require some form of registration or sampling for de-
fined populations and would be speeded by widespread implementation of elec-
tronic health record systems. Citing one serious gap, the IOM recently concluded
that measures of both cost and care across the continuum, impeded by the fragmen-
tation of delivery itself, still need much more developmental work.

Preconditions For Pursuit Of The Triple Aim

Despite the social need and the feasibility of measurement, actual pursuit of the
Triple Aim remains the exception. What would be the preconditions for changing
that?

We suggest that three inescapable design constraints underlie effective accom-
plishment of the Triple Aim: (1) recognition of a population as the unit of concern,
(2) externally supplied policy constraints (such as a total budget limit or the re-
quirement that all subgroups be treated equitably), and (3) existence of an “inte-
grator” able to focus and coordinate services to help the population on all three
dimensions at once.

B Specifying a population of concern. A “population” need not be geographic.
What best defines a population, as we use the term, is probably the concept of enroll-
ment. (This is different from the prevailing meaning of the word enrollment in U.S.
health care today, which denotes a financial transaction, not a commitment to a
healing relationship.) A registry that tracks a defined group of people over time
would create a “population” for the purposes of the Triple Aim. Other examples of
populations are “all of the diabetics in Massachusetts,” “people in Maryland below
300 percent of poverty,” “members of Group Health Cooperative of Puget Sound,”
“the citizens of a county,” or even “all of the people who say that Dr. Jones is their
doctor.” Only when the population is specified does it become, in principle, possible
to know about its experiences of care, its health status, and the per capita costs of
caring for it. Under current conditions, such registries are rare in the United States,
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especially for geographically defined populations. Creating them will require re-
search, development, and investment.

B Policy constraints. The policy constraints that shape the balance sought
among the three aims are not automatic or inherent in the idea. Rather, they derive
from the processes of decision making, politics, and social contracting relevant to
the population involved. For example, a nation or state might or might not decide
that “universal coverage” is mandatory; a community in a town meeting or an em-
ployer in negotiation with a labor union might or might not decide to spend no more
than x dollars per capita or y dollars per year on health care. Logically—that is,
mathematically—optimizing on three aims at once requires constraints on at least
two of them.

B Integrator. An “integrator” is an entity that accepts responsibility for all three
components of the Triple Aim for a specified population. Importantly, by definition,
an integrator cannot exclude members or subgroups of the population for which it is
responsible. The simplest such form, such as Kaiser Permanente, has fully integrated
financing and either full ownership of or exclusive relationships with delivery struc-
tures, and it is able to use those structures to good advantage. We believe, however,
that other models can also take on a strong integrator role, even without unified fi-
nancing or a single delivery system. That role might be within the reach of a power-
ful, visionary insurer; a large primary care group in partnership with payers; or even
a hospital, with some affiliated physician group, that seeks to be especially attractive
to payers.

In crafting care, an effective integrator, in one way or another, will link health
care organizations (as well as public health and social service organizations)
whose missions overlap across the spectrum of delivery. It will be able to recog-
nize and respond to patients’ individual care needs and preferences, to the health
needs and opportunities of the population (whether or not people seek care), and
to the total costs of care. The important function of linking organizations across
the continuum requires that the integrator be a single organization (not just a
market dynamic) that can induce coordinative behavior among health service
suppliers to work as a system for the defined population.

Functions Of An Integrator

B Involving individuals and families. Pursuit of the Triple Aim requires that the
population served become continually better informed about both the determinants
of their own health status and the benefits and limitations of individual health care
practices and procedures. An effective integrator would work persistently to change
the “more-is-better” culture through transparency, systematic education, communi-
cation, and shared decision making with patients and communities, rather than by
restricting access, shifting costs, or erecting administrative hurdles to care. Many
members of the population, especially those with chronic illnesses, will need some-
one who can work with them to establish a plan for their ongoing care, guide them
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through the technological jungle of acute care, advocate for them, and interpret.

B Redesign of primary care services and structures. We believe that any ef-
fective integrator will strengthen primary care for the population. To accomplish
this, physicians might not be the sole, or even the principal, providers. Recently, phy-
sicians and other clinicians have proposed principles for expanding the role of pri-
mary care under the title of the medical home. This expanded role includes estab-
lishing long-term relations between patients and their primary care team;
developing shared plans of care; coordinating care, including subspecialists and hos-
pitals; and providing innovative access to services through improved scheduling,
connection to community resources, and new means of communication among indi-
viduals, families, and the primary care team facilitated by a patient-controlled per-
sonalized health record. The integrator would assume responsibility for building
the capability and infrastructure to enable primary care practices to function in this
expanded role.

B Population health management. The integrator would be responsible for
deploying resources to the population, or for specifying to others how resources
should be deployed. Segmentation of the population, perhaps according to health
status, level of support from family or others, and socioeconomic status, will facili-
tate efficient and equitable resource allocation.”” The growing availability of high-
quality health information on the Internet will help all segments manage their own
care and understand options for treatment.

Today’s individual health care processes are designed to respond to the acute
needs of individual patients, rather than to anticipate and shape patterns of care
for important subgroups. An integrator would act differently, assigning much
more value and many more resources, for example, to the monitoring and intercep-
tion of early signs of deterioration among the 100 CHF patients in a doctor’s panel
or the 1,000 CHF patients who used the hospital last year.

Famously, the “actual” causes of mortality in the United States lie in behavior
that the individual health care system addresses unreliably or not at all, such as
smoking, violence, physical inactivity, poor nutrition, and unsafe choices."* An in-
tegrator would increase preventive efforts. An integrator would also encourage
and cooperate with governmental policies, agencies, and programs to discourage
smoking, combat obesity, provide alternatives to violence and substance abuse,
and address community determinants of mental health problems.

B Financial management system. The broken financing system of the present
mirrors the fragmented care system. An effective integrator would assure that pay-
ment and resource allocation support the Triple Aim. An important first step for a
systems approach to cost control would be defining, measuring, and making trans-
parent the per capita cost of care for a defined population. For example, companies
could begin to show on employees’ paychecks the amount of money spent per em-
ployee by the company to provide health insurance. The Centers for Medicare and
Medicaid Services (CMS) could provide regions with cost information per benefi-
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ciary to allow comparisons of costs and inflation across the country.

A mainstay of reduction and control of per capita costs would be yearly initia-
tives to reduce waste in all of its forms, especially procedures, tests, and visits that
represent rework, errors, unscientific care, or otherwise valueless services. George
Isham, medical director of HealthPartners in Minneapolis, has called for a project
to identify the ten most common forms of waste in each medical specialty.”® Any
integrator collaborating on improvement of value with its suppliers of specialty
care would be very interested in Ishams list. An indication of progress on the Tri-
ple Aim would be doctors’ leading and energetically participating in such efforts.

Perhaps the most powerful needed change is to disrupt the dynamics of supply-
driven care and instead to match supply better to underlying needs. An integrator
would approach new technologies and capital investments with skepticism and
require that a strong burden of proof of value lie with the proponent. Operating
budgets would encourage thinking across boundaries. An integrator would ask,
“Might two additional home outreach nurses be better for the Triple Aim than an-
other cardiologist?” Capital budgets would be informed by the insights of Fisher
and Wennberg, and good integrators would encourage through incentives—and,
if needed, regulations—strict limits on the growth of facilities.

The hallmarks of proper financial management in a system pursuing the Triple
Aim, we suspect, are government policies, purchasing contracts, or market mech-
anisms that lead to a cap on total spending, with strictly limited year-on-year
growth targets.

B System integration at the macro level. A conscientious integrator would as-
pire to produce or contract for individual care and population-based interventions
that are evidence-based and highly reliable. To achieve that, all in the system of care
would need access to up-to-date medical knowledge, standardized definitions of
quality and cost, and evidence and measurement collected and distributed by a thor-
oughly trustworthy body. In effect, patients, caregivers, organizations, and manag-
ers would know the “state of the system” with respect to its reliability, adherence to
evidence, cost, and progress in improvement.

In most cases, the integrator would not be a direct provider of all necessary ser-
vices. Instead, it would need to commission some services from suppliers through
business relationships consciously designed to facilitate pursuit of the Triple Aim.
Michael Porter and Elizabeth Teisberg have called for a redefinition of competi-
tion in health care.'® They assert that value is added by care that produces the best
outcomes at the lowest cost over time. An integrator, following their logic, might
contract with a multifunctional group of providers to serve a specific subpopula-
tion.

Precedents And Possibilities

The Triple Aim is far from a totally new idea. As one would expect, organiza-
tions and other stakeholders in a variety of countries that begin with a population
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in mind tend to want to achieve all three goals at once. Among these stakeholders
are (1) government-sponsored or -owned health care systems that have legally
chartered duties to defined populations and that own facilities, employ clinicians,
and provide and manage clinical services (in the United States, these include the
Veterans Health Administration, the Indian Health Service, and the Military
Health Command); (2) classical staff- and group-model health maintenance orga-
nizations (HMOs), such as Kaiser Permanente, HealthPartners, and Group Health
Cooperative of Puget Sound, which combine insurance and care delivery func-
tions (although usually not public health systems) for enrolled populations; and
(3) national and other governmental health care systems that aggregate tax reve-
nues into global budgets and, through employment, ownership, and contracting,
ensure care for populations. Examples include the National Health Service (NHS)
in the United Kingdom and health care in Sweden, where counties act as integra-
tors, using general tax revenues to fund the comprehensive care systems that
county-level executives organize and improve for their entire population.”

In the United States, a few additional cases of Triple Aim-oriented organiza-
tions have emerged. Some employers, fed up with out-of-control costs but unwill-
ing to give up trying to ensure proper care for their employees, have started their
own care systems, reminiscent of the roots of Kaiser Permanente. For example,
QuadGraphics, a large U.S. publishing company, started QuadMed, a wholly
owned subsidiary that provides care to QuadGraphics employees using a highly
innovative model of strong primary care as the mainstay.'®

Occasional entrepreneurial hospital-based systems, often with very high mar-
ket share and strong community roots, such as Intermountain Health Care,
Geisinger Health System, Bellin Health System, and (for care of the underserved)
Denver Health, try to knit together components of the care system in virtual ag-
gregates through technical support and innovative contracts. The numerous re-
cent state-level initiatives for universal health insurance coverage inevitably face
the Triple Aim as the only route to affordability; Massachusetts, as one example,
has established a Quality and Cost Council to try to determine how to keep all
three aims in a single field of vision."”

B HMOs as integrators. So what happened to HMOs? As conceived by their
greatest champion, Paul Ellwood, HMOs were, or were intended to be, integrators
exactly as we propose, in pursuit of the Triple Aim.?® On closer inspection, the HMO
movement was eventually defined by its organizational structure rather than its
aims and performance. The experience of people enrolled in HMOs was not suffi-
ciently improved to overcome the restriction of choice of providers or the perceived
barriers to access to specialists that became part of the HMO model. Because they
restricted care, HMOs were vulnerable to competitive retaliation by indemnity in-
surers and others, which began offering products called “HMO” or “managed care”
that merely managed money, not care. Furthermore, proponents of HMOs might
have overestimated the cost-saving potential of proper preventive care, instead of
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“Innovations in payment design encourage integrated behavior
without the managerial superstructure of an HMO.”

viewing population health status and per capita cost control as separate aims.” Fi-
nally, HMOs were competing for doctors and acute care suppliers in an environment
in which these providers were in control of demand and thus revenue. The HMO
was not an attractive business alternative for them.

B Encouraging signs for integrated care. Even with the similarity between an
HMO and our view of the integrator, we are encouraged in large measure because
the possibilities of integrated care have so thoroughly changed with the advent of
electronic support systems and the possibilities for virtual integration and instant
communication that were unimaginable when HMOs were first described. Fisher’s
recent proposals for virtual integration of care through extended medical staffs, for
example, represent innovations that draw on some of the principles of classical
HMOs, but with entirely new processes and relationships at their core.? Innova-
tions in payment design, such as bundled payment experiments by the CMS for
chronic disease management and Harold Luft’s conceptualization of case rates for
local microsystems, offer interesting approaches to encouraging integrated behavior
without the managerial superstructure of an HMO.”

B What it takes to progress toward integrated care. From the (we hope tem-
porary) failure of the best features of the HMO concept we take the lesson not that
all integrated care is destined to fail, but rather that pursuit of the Triple Aim threat-
ens the U.S. status quo health care system. The current behavior, destructive of the
Triple Aim and inimical to the best aspects of sound, managed care, is a predictable,
indeed inevitable, consequence of the current rules. If we want different behavior,
we will need new financing and competitive dynamics. What new financing or dy-
namics, different from today’s, would lead rational hospitals to try to reduce re-
admissions dramatically for CHF?

If we could ever find the political nerve, we strongly suspect that financing and
competitive dynamics such as the following, purveyed by governments and pay-
ers, would accelerate interest in the Triple Aim and progress toward it: (1) global
budget caps on total health care spending for designated populations, (2) mea-
surement of and fixed accountability for the health status and health needs of des-
ignated populations, (3) improved standardized measures of care and per capita
costs across sites and through time that are transparent, (4) changes in payment
such that the financial gains from reduction of per capita costs are shared among
those who pay for care and those who can and should invest in further improve-
ments, and (5) changes in professional education accreditation to ensure that cli-
nicians are capable of changing and improving their processes of care. With some
risk, we note that the simplest way to establish many of these environmental con-
ditions is a single-payer system, hiring integrators with prospective, global bud-
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gets to take care of the health needs of a defined population, without permission
to exclude any member of the population.

Indicators Of Progress

In our lighter moments, we have tried to imagine the most elegant possible “Tri-
ple Aim Test,” asking, “How would we know at first glance that the care for a pop-
ulation is actually making progress on the Triple Aim?” Our proposed test has only
three items. First, hospitals involved in the Triple Aim would be trying to be emp-
tier, not fuller. They would celebrate as success that the hospital is less and less of-
ten needed by the population. Second, Fisher and Wennberg would be happier.
They would observe that the dynamics of supply-driven care are no longer strong
and that patients pull resources, rather than vice versa. And third, patients would
say of those who try to maintain and restore their health: “They remember me.”
They would recognize that the health care system is mindful of their needs, wants,
and opportunities for health even when they themselves forget. Health care would
also be mindful that people have excellent uses for their wealth other than paying
for care they do not need or for illnesses they could have avoided.

HETHER OR NOT THE TRIPLE ATM is within reach for the United

States has become less and less a question of technical barriers. From

experiments in the United States and from examples of other coun-
tries, it is now possible to describe feasible, evidence-based care system designs
that achieve gains on all three aims at once: care, health, and cost. The remaining
barriers are not technical; they are political. The superiority of the possible end
state is no longer scientifically debatable. The pain of the transition state—the
disruption of institutions, forms, habits, beliefs, and income streams in the status
quo—is what denies us, so far, the enormous gains on components of the Triple
Aim that integrated care could offer.

The authors are grateful for the contributions of Jane Roessnet; Frank Davidoff, Val Weber, Samantha Henderson,
and Maureen Bisognano.
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