HB 2661 Rule Advisory Committee
August 20, 2018 Minutes

Attendance: Mike McCormick, Max Brown, Jack Honey, Lynn Beaton, John
Kaiser, Liz Fischer, Jennifer Cook-Bauman, Julie Oullette, Patrick Shannon, Gwen
Dayton, Julio Angel, Kimberly Collkitt-Hallman, Beth Jackson, and Ann Birch.

Introductions made, Mike McCormick gave a program overview and asked rule
advisory committee (RAC) participants if they had questions. Mr. Shannon had
questions regarding the Background Check Unit (BCU) process. Mike asked that
BCU process questions be postponed for a separate discussion.

Max Brown provided information regarding staff transition; Tim Beinert, former
Operations and Policy Analyst took a new position on or about 7/21/2018 and Ann
Birch is filling in behind Tim to assist with development and implementation of
HB 2661 rule requirements.

Mike led a review and discussion of the attached draft, 411-058-0100 Civil
Penalties. Mike indicated the implementation goal was to promote the registration
of all Long Term Care Referral agencies on or before 1/1/2019 adding the
Department would not assess penalties prior to 1/1/2019.

Discussion regarding the assessment of civil penalty dollar amounts (411-058-0100
(1) Ms. Jackson said the selected tiers for penalties were designed to be a strong
disincentive to LTCR agencies and the penalties were commensurate with
compensation (money received by an LTCR agency). Ms. Jackson further
indicated a range from $1,500 to $8,000 are general compensation amounts an
LTCR agency receives for services provided.

Mr. Shannon asked how proposed penalty amounts fit into the fairness of the
circumstances. He also asked if proposed fines were similar to any fines in other
areas of the Department when a facility is required to be licensed and is determined
to be operating without a license.

Mike suggested the proposed fines could be considered analogous to professional
organizations such as Board of Accountancy. He asked the discussion group if
there were any other thoughts about the dollar levels proposed under 411-058-0100
(1). There were no further comments or discussions and the discussion moved to
411-058-0100 (2).
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There were no comments regarding changing the language and it was confirmed
that electronic submission of a disclosure statement was adequate regarding the
intention of rule.

Mr. Kaiser commented on whether or not a disclosure statement should be
provided to, “every, single person” an LTCR agent speaks with as compared to
providing a disclosure statements to clients an agent actually provides a referral.
Mr. Kaiser said he believed this would be difficult for the department and the
LTCR agent to, “police.” However, he said he provides a disclosure statement for
every person he meets with face-to-face.

Ms. Oullette said they practice making suggestions to consumers to facilities which
might have Medicaid vacancies; distinguishing between a “suggestion” and a
“referral”. There was group discussion and a recommendation LTCR agents should
keep a record of disclosure statements provided to clients would be advisable as a
best practice. There were no objections to the proposed $500 per violation for
failure to provide clients with a disclosure statement.

411-058-0100 (4) Mr. Shannon proposed the wording be changed from shall to
may. He also indicated the proposed fine amount should be consistent with
information compared to other privacy violations. This discussion will be revisited
with follow-up information prior to the 9/17/2018 RAC.

411-058-0100 (5) change shall wording to may (changed from shall) and up to
$2,500.00. Discussion included the definition of a referral as opposed to self-
referral with a referral described as... in exchange for compensation.

411-058-0100 (6) change proposed language ““shall” to “may.” Doubling the
assessed fine from $500 to $1,000 per violation was recommended; final
discussion resulted in a recommendation the department may impose a penalty up
to $1,000.

411-058-0100 (7)(8) and (9) change “shall” to “may” and with (7) impose a civil
penalty no less than $250 and up to $500 per violation.

Mike read the definition of APS OAR 411-020-0002. Mr. Shannon questioned
whether or not the statue requires the Department to assess a civil penalty when
abuse is determined related to LTCR complaints. Mike said the Department would
go back and review HB2661 bill language (Statute) and compare this to other
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licensed setting rules to see if there is statutory authority in HB2661 regarding
circumstance of abuse and the corresponding consequences the Department
implements.

Mike said the department would go back and look at the statutory authority for the
vicarious liability portion these circumstances and asked RAC participants:
“Assuming we [the Department] possess the statutory authority are there any
objections?” There were no objections suggested.

Ms. Dayton indicated the range of penalty for abuse in HB2661 rules depending on
the level of harm is more than what would be assessed when comparing to HB3359
rules and the gradation. Ms. Dayton suggested HB2661 rules should be a similar
tier structure to HB3359.

Ms. Dayton said the tier structure for HB3359 rules and corresponding penalties
for abuse do not go up unless there is risk of harm or death. Ms. Dayton said she
planned to send written comments regarding the proposed rules as she would be
unable to attend the September RAC.

411-058-0100 (10) Mr. Shannon indicted this was a “catch all” category of fines
and was not in agreement with the proposed language of “not less than” $250.
Language change proposed was, “may be up to $250.

411-058-0100 (11) Ms. Fischer asked for clarification on the wording and we
discussed proposed notice language. A proposed notice will be circulated for
additional review and comment.

Final discussion: Max will add a new section to the rules regarding LTCR failure
to report abuse with a range of $500 to $750. Mr. Kaiser asked for clarification and
continued discussion regarding HB2661 and whether are not the bill intended the
department should review and approve contracts between LTCR agencies and
referral facilities. Max will send out notice confirming September RAC details.

*A revised draft version of proposed Civil Penalties 411-058-0100. incorporating
RAC members suggested revisions enclosed with these meeting minutes.



