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SUBJECT 
Request for approval to initiate rulemaking to amend the Department’s ocean renewable 
energy rules (OAR 141-140). 
 
ISSUE 
Whether the State Land Board should initiate rulemaking to amend OAR 141-140 in 
order to implement the requirements of Part 5 of Oregon’s Territorial Sea Plan, and 
legislation enacted during the 2013 and 2015 regular sessions.  
 
AUTHORITY 
Oregon Constitution, Article VIII, Section 5, specifies that the State Land Board is 
responsible for managing Common School Fund lands.   
ORS 273.041 to 273.071; authorizing the Department of State lands to exercise the 
administrative functions of the State Land Board; relating to the general powers and 
duties of department and board. 
ORS 274.025; Jurisdiction over submersible and submerged lands generally. 
ORS 274.710; Jurisdiction of department over tidal submerged lands; easements; 
leases for oil, gas and sulfur. 
ORS 274.867; Wave energy; financial assurance; plan for decommissioning; rules. 
ORS 274.992; Civil penalty for violation of ORS 274.040 or 274.867. 
 
SUMMARY 
The Department’s ocean renewable energy rules have not been updated since their 
initial adoption in 2007. A number of actions have transpired since 2007, including: 

• The adoption of “Part 5 of the Oregon Territorial Sea Plan – Use of the Territorial 
Sea for the Development of Renewable Energy Facilities or Other Related 
Structures, Equipment or Facilities” by the Land Conservation and Development 
Commission. 
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• The enactment of HB 2469 during the 2013 regular legislative session.  This bill 
requires developers to share any seafloor data collected with the Oregon territorial 
sea mapping project at Oregon State University. This requirement is effective upon 
the Department issuing an authorization to the developer.  

• The enactment of SB 606 during the 2013 regular legislative session. This bill 
amended the financial assurance and civil penalty statutes for ocean renewable 
energy projects. 

• The enactment of SB 319 during the 2015 regular legislative session.  This bill 
further refined the Department’s regulatory and proprietary roles in the siting of 
ocean renewable energy projects in the territorial sea. 
 

It is necessary to codify these requirements in rule.  The Department will evaluate the 
application fees section of the rule in an effort to better recover the administrative costs 
for implementing Part 5. The Department will also evaluate the compensation section to 
make sure it aligns with other industry standards (such as the federal leasing 
compensation requirements administered by the Bureau of Ocean Energy 
Management).  
 
A rulemaking advisory committee will be convened by the Department. The Department 
will hold at least one public hearing in a coastal community before bringing a draft rule 
back for the Board’s consideration.  
 
SB 319 also requires the Department to amend the removal/fill rules (OAR 141-085) 
and to convene a committee to assist the Department in evaluating whether to establish 
by rule a general permit or a general authorization for ocean renewable energy facilities 
that are used as components of research projects or demonstration projects that 
produce ocean renewable energy. The Department will make every attempt to run these 
rulemaking efforts concurrently, including holding joint meetings and public hearings as 
appropriate.  
 
RECOMMENDATION 
 
Staff recommends that the Land Board authorize the Department to initiate rulemaking 
to amend OAR 141-140. 
 
APPENDICES 
 
A. Part 5 of the Oregon Territorial Sea Plan 
B. SB 606 (2013 Regular Legislative Session) 
C. HB 2469 (2013 Regular Legislative Session) 
D. SB 319  (2015 Regular Legislative Session) 
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Oregon Territorial Sea Plan 
 
PART FIVE:  
Use of the Territorial Sea for the Development of 
Renewable Energy Facilities or Other Related 
Structures, Equipment or Facilities 
 
PART FIVE of the Territorial Sea Plan describes the process for making decisions 
concerning the development of renewable energy facilities (e.g. wind, wave, current, 
thermal, etc.) in the state territorial sea, and specifies the areas where that development 
may be sited.  The requirements of Part Five are intended to protect areas important to 
renewable marine resources (i.e. living marine organisms), ecosystem integrity, marine 
habitat and areas important to fisheries from the potential adverse effects of renewable 
energy facility siting, development, operation, and decommissioning and to identify the 
appropriate locations for that development which minimize the potential adverse impacts 
to existing ocean resource users and coastal communities. 
 
Oregon’s renewable energy portfolio lists ocean energy as a renewable energy source with 
potential to reduce dependence on fossil fuels.1  Renewable ocean energy facilities 
development may present opportunities to apply technologies that rely on wave, wind, 
current or thermal energy, that may potentially reduce the environmental impact of fossil 
fuels.  If developed in a responsible and appropriate manner, in accordance with the 
requirements of this Part and other applicable state and federal authorities, renewable 
ocean energy may help preserve Oregon’s natural resources and enhance our quality of 
life. 
   
 
A.  Renewable Energy Facilities Development  
 
1.   Background 
Oregon’s territorial sea has been identified as a favorable location for siting renewable energy 
facilities for research, demonstration and commercial power development.  These facilities may 
vary in the type and extent of the technologies employed and will require other related 
structures, equipment or facilities to connect together, anchor to the seafloor and transfer 
energy to on-shore substations. The State of Oregon will require the proper siting and 
development of these facilities in order to minimize damage to or conflict with other existing 
ocean uses and to reduce or avoid adverse effects on marine ecosystems and coastal 
communities. 
 
State agencies, including the Oregon Departments of State Lands, Fish and Wildlife, Parks and 
Recreation, Environmental Quality, Land Conservation and Development, Water Resources, 
Energy, and Geology and Mineral Industries, need specific policies and standards for 
considering the siting and regulation of renewable energy facility development in the territorial 
sea.  The State also needs specific policies and standards to guide federal agencies in the siting 

APPENDIX A
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and regulation of renewable energy facilities development located in federal waters adjacent to 
the Oregon territorial sea.2 
 
NOTE: Notwithstanding Part One, paragraph F.1.b, the following policies and 
implementation requirements are mandatory. Decisions of state and federal agencies with 
respect to approvals of permits, licenses, leases or other authorizations to construct, operate, 
maintain, or decommission any renewable energy facility to produce, transport or support 
the generation of renewable energy within Oregon’s territorial waters and ocean shore must 
comply with the requirements mandated in the Oregon Territorial Sea Plan.  The 
enforceable policies of the Territorial Sea Plan and the Oregon Coastal Management 
Program are applicable to those federal actions that affect Oregon’s coastal zone and are 
subject to the federal consistency requirements of the federal Coastal Zone Management Act.   
 
 
2. Policies 
The following policies apply generally to renewable energy facilities within the Oregon 
Territorial Sea, and establish the guiding principles for the implementation requirements listed 
in section B.  When making decisions to authorize the siting, development, operation, and 
decommissioning of renewable energy facilities within the territorial sea, state and federal 
agencies shall3: 
 

a.   Maintain and protect renewable marine resources (i.e. living marine organisms), 
ecosystem integrity, marine habitat and areas important to fisheries from adverse 
effects that may be caused by the installation or operation or removal of renewable 
energy facility by requiring that such actions: 

 
1.) Avoid adverse effects to the integrity, diversity, stability and complexity of the 
marine ecosystem and coastal communities, and give first priority to the conservation 
and use of renewable marine resources; 
 
2.) Minimize effects by limiting the degree or magnitude of the action and its 
implementation;  
 
3.) Rectify or mitigate the effects that occur during the lifetime of the facility by 
monitoring and taking appropriate corrective measures through adaptive management; 
and 
 
4.) Restore the natural characteristics of a site to the extent practicable when the facility 
and structures are decommissioned and removed. 

 
b. Protect marine renewable resources, the biological diversity and functional integrity of 

marine ecosystem, important marine habitat, areas important to fisheries, navigation, 
recreation and aesthetic enjoyment as required by Statewide Planning Goal 19. 

 
c. Promote direct communication and collaboration between an applicant for a state or 

federal authorization for the siting, development and operation of renewable energy 
facilities and affected ocean users and coastal communities to reduce or avoid conflicts. 
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Agencies will strongly encourage applicants to engage with local, state and federal 
agencies, community stakeholders, tribal governments and affected ocean users in a 
collaborative agreement-seeking process prior to formally requesting authorization to 
initiate a project.4 

 
d. Limit the potential for unanticipated adverse impacts by requiring, as necessary, the use 

of pilot projects and phased development to collect data and study the effects of the 
development on the affected marine resources and uses. 

 
e. Encourage the research and responsible development of ocean-based renewable energy 

sources including wave, tidal, and wind that meet the state’s need for economic and 
affordable sources of renewable ocean energy.  

 
 
B.  Implementation Requirements 
 
State and federal agencies shall apply the following implementation requirements when 
considering a proposal for the placement or operation of a renewable energy facility 
development within the Oregon Territorial Sea.  Regulating agencies shall comply with the 
standards and procedural requirements in Part Five of the Territorial Sea Plan as prescribed 
below.  This includes the cables, connectors or other transmission devices that connect, anchor, 
support or transmit energy between the separate components within a renewable energy 
facility.  The requirements in Part Four, Uses of the Seafloor for Telecommunication Cables, 
Pipelines, and other Utilities, will apply to the utility cables that transmit the electrical energy 
from the renewable energy facility to the on-shore substation.  The requirements in Part Two, 
Making Resource Use Decisions, Sections A and B, will not apply to the evaluation, siting or 
operation of renewable energy development or other related structures, equipment or facilities. 
 

1.      Siting: areas designated for renewable energy facilities development. 
 
a. In State Waters:  

Pursuant to the requirements for amending the Territorial Sea Plan under ORS 196.471, 
to carry out the policies of the Oregon Ocean Resources Management Act and 
consistent with the statewide planning goals, the Land Conservation and Development 
Commission will designate areas of the territorial sea appropriate for the development 
of renewable energy facilities.5 (See appendix C map).  Renewable energy facilities 
development of the state lands of the territorial sea lying seaward of Extreme Low 
Water (which is the seaward boundary of the Ocean Shore State Recreation Area) shall 
be sited within the areas designated for that use so as to avoid, minimize or mitigate the 
adverse effects of that development, and to protect:  renewable marine resources, 
biological diversity and functional integrity of marine ecosystem, important marine 
habitat, and areas important to fisheries, as defined in Statewide Planning Goal 19 
Ocean Resources.   

 
b. In Federal Waters:  

The Department of Land Conservation and Development will review federal decisions 
to permit, license, or otherwise authorize renewable energy facilities development 
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within the waters and seafloor of the outer continental shelf adjacent to the Oregon 
Territorial Sea for consistency with the Oregon Territorial Sea Plan and the applicable 
enforceable policies of the Oregon Coastal Management Program.  Federal actions, 
including the issuance of any federal authorizations, that affect any land or water use or 
natural resources of the Oregon Coastal Zone shall be supported by environmental 
studies and analysis as prescribed below, to ensure compliance with the enforceable 
policies of Oregon Territorial Sea Plan and the Oregon Coastal Management Program.6  

 
2.   State Agency Review Process  
 

Pursuant to ORS 196.485 and ORS 197.180, state agencies shall apply the policies and 
provisions of the Oregon Ocean Resources Management Plan and Territorial Sea Plan, and 
Goal 19 Ocean Resources as required to comply with State Agency Coordination Programs 
(OAR chapter 660, divisions 30 and 31). 
 
The Department of State Lands shall coordinate the review of requests for approvals of 
leases, temporary use permit, easements and removal-fill in consultation with the 
Departments of Fish and Wildlife, Parks and Recreation, Environmental Quality, Land 
Conservation and Development, Water Resources, Geology and Mineral Industries, Energy, 
coastal local governments, and tribal governments as appropriate.  These agencies, with the 
addition of the regulating federal agencies, will constitute the joint agency review team 
(JART) described in subsection B.3 below.  Pursuant to the federal Coastal Zone 
Management Act, the Department of Land Conservation and Development will review the 
consistency certification together with required necessary data and information submitted 
by the applicant for federal authorization for a renewable energy facilities development to 
ensure the project is consistent with enforceable policies of the Oregon Coastal Zone 
Management Program, including the Territorial Sea Plan. 
 

3.   Project Review Process and Coordination 
 

The Department of State Lands (DSL) shall convene the JART, in order to facilitate the 
coordination of state and federal agencies as they apply their separate regulatory, 
proprietary, or other authorities to the review of a proposed renewable energy facility 
development.  The team shall consist of the state and federal agencies with regulatory or 
planning authority applicable to the proposed project and location; DSL shall also request 
that affected local jurisdictions, if any, participate in the JART review and may also invite 
local or statewide interest groups and advisory committees to participate.  The joint agency 
review team will coordinate the review process, and comment on the adequacy of the 
resource inventories and effects evaluations required under subsection B.4 (Resource 
Inventory and Effects Evaluation Standards), below, and NEPA environmental assessments 
and environmental impact statements.  The joint agency review team will also consider the 
adequacy of the information provided for the operation plan, as required under section C. 
(Operation Plan Development) below, including the monitoring requirements, mitigation 
measures, adaptive management plans, construction and operational performance standards, 
or any other special conditions that a regulating state agency may apply pursuant to the 
lease, permit, license or other authorization. 
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DSL shall require that an applicant provides documentation verifying their communication 
and coordination efforts with local communities, interest groups and advisory committees.  
Those efforts shall, at a minimum, include information on the proposed project operation 
protocols, response to emergencies and procedures for on-going communication as 
specified in section C (Operation Plan Development), below. 

 
4.   Resource Inventory and Effects Evaluation Standards 
 

Regulating agencies will require the applicant to provide a resource inventory and effects 
evaluation, as required by this subsection, prior to making any decision.  State agencies will 
assist the applicant by providing readily available data and other information as applicable 
to the review process. 
 
a. Sufficiency of Inventory and Evaluation 

The resource inventory and effects evaluation shall be sufficient to identify and quantify 
the short-term and long-term effects of the proposed renewable energy facility 
development on the affected marine resources and uses. 

 
b. Purpose of the Effects Evaluation 

The purpose of the effects evaluation is to determine whether the proposed actions can 
meet the policies and standards for the protection of resources, resource users and 
coastal communities referred to above in subsection A.2 (Policies), above.  The 
evaluation will help identify where the applicant needs to address deficiencies.  The 
regulating agency will use the evaluation to develop specific measures for 
environmental protection and mitigation, measures to protect ocean uses, monitoring, 
and adaptive management. 
 

c. Use of Available Environmental Information 
Regulating agencies may allow the applicant to use existing data and information from 
any source when complying with the requirements for resource inventory and effects 
evaluation. All data and information used for the inventory and evaluation, including 
existing data from federal environmental impact statements or assessments, shall meet 
the same standards of adequacy required for the inventory and the evaluation. 
 

d. Inventory Content 
To evaluate the magnitude of the proposed project, the likelihood of the effects of the 
project, and the significance of the resources and uses that the project may affect, 
regulating agencies shall require that the applicant include consideration of the 
following factors in the inventory: 

 
1) Proposed factors associated with the development, placement, operation, 

maintenance, and decommissioning of the project: 
A) Location (using maps, charts, descriptions, etc.); 
B) Numbers and sizes of equipment, structures; 
C) Methods, techniques, activities to be used; 
D) Transportation and transmission systems needed for service and support; 
E) Materials to be disposed of and method of disposal; 
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F) Physical and chemical properties of hazardous materials, if any, to be used or 
produced; 
G) Navigation aids; and 
H) Proposed time schedule. 

 
2) Location and description of all affected areas, including, but not limited to: 

A) Site of the renewable energy facility; 
B) Adjacent areas that may be affected by physical changes in currents and 
waves caused by the facility; 
C) Utility corridor transiting territorial sea and ocean shore; and 
D) Shoreland facilities. 

 
3) Physical and chemical conditions including, but not limited to: 

A) Water depth; 
B) Wave regime; 
C) Current velocities; 
D) Dispersal, horizontal transport, and vertical mixing characteristics; 
E) Meteorological conditions; and 
F) Water quality. 

 
4) Bathymetry (bottom topography) and Shoreline Topography (LIDAR (Light 
Detection And Ranging)) 
 

 
5) Geologic structure, including, but not limited to: 

A) Geologic hazards, such as faults or landslides of both marine and shoreline 
facility areas; 
B) Mineral deposits; 
C) Seafloor substrate type; and 
D) Hydrocarbon resources. 

 
6) Biological features, including, but not limited to: 

A) Critical marine habitats (see Appendix A); 
B) Other marine habitats; 
C) Fish and shellfish stocks and other biologically important species; 
D) Recreationally or commercially important finfish or shellfish species; 
E) Planktonic and benthic flora and fauna; 
F) Other elements important to the marine ecosystem; and 
G) Marine species migration routes. 

 
7) Cultural, economic, and social uses affected by the project including, but not 

limited to: 
A) Commercial and sport fishing; 
B) State or Federally protected areas; 
C) Scientific research; 
D) Ports, navigation, and Dredge Material Disposal sites; 
E) Recreation; 
F) Coastal Communities Economy; 
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G) Aquaculture; 
H) Waste water or other discharge; 
I) Utility or pipeline corridors and transmission lines; 
J) Military Uses; and 
K) Aesthetic Resources. 

 
8) Significant historical, cultural or archeological resources. 
 
9) Other data that the regulating agencies determine to be necessary and 

appropriate to evaluate the effects of the proposed project. 
 

e. Written Evaluation.  
Regulating agencies shall require the applicant to submit a written evaluation of all the 
reasonably foreseeable adverse effects associated with the development, placement, 
operation, and decommissioning of the proposed renewable energy facility.  For 
purposes of the evaluation, the submittal shall base the determination of “reasonably 
foreseeable adverse effects” on scientific evidence.  The evaluation shall describe the 
potential short-term and long-term effects of the proposed renewable energy facility on 
marine resources and uses of the territorial sea, continental shelf, onshore areas and 
coastal communities based on the inventory data listed in paragraph B.4.d above and the 
following considerations: 

 
1)   Biological and Ecological Effects:  
Biological and ecological effects include those on critical marine habitats and other 
habitats, and on the species those habitats support. The evaluation will determine the 
probability of exposure and the magnitude of exposure and response, as well as the 
level of confidence (or uncertainty) in those determinations. The evaluation need not 
discuss highly speculative consequences.  However, the evaluation will discuss 
catastrophic environmental effects of low probability.  Factors to consider include, 
but are not limited to: 

 
A)  The time frames/periods over which the effects will occur; 
B)  The maintenance of ecosystem structure, biological productivity, biological 
diversity, and representative species assemblages; 
C)  Maintaining populations of threatened, endangered, or sensitive species;  
D)  Vulnerability of the species, population, community, or the habitat to the 
proposed actions; and 
E) The probability of exposure of biological communities and habitats to 
adverse effects from operating procedures or accidents. 

 
2)   Current Uses: 
Evaluate the effects of the project on current uses and the continuation of a current 
use of ocean resources such as fishing, recreation, navigation, and port activities.  
Factors to consider include, but are not limited to: 

 
A)  Local and regional economies; 
B)  Archeological and historical resources; and 
C)  Transportation safety and navigation. 
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3)   Natural and Other Hazards 
Evaluate the potential risk to the renewable energy facility, in terms of its 
vulnerability to certain hazards and the probability that those hazards may cause 
loss, dislodging, or drifting of structures, buoys, or facilities.  Consider both the 
severity of the hazard and the level of exposure it poses to the renewable marine 
resources and coastal communities.  Hazards to be considered should include the 
scouring action of currents on the foundations and anchoring structures, slope 
failures and subsurface landslides, faulting, tsunamis, variable or irregular bottom 
topography, weather related, or due to human cause. 

 
4) Cumulative Effects  
Evaluate the cumulative effects of a project, including the shoreland component, in 
conjunction with effects of any prior phases of the project, past projects, other 
current projects, and probable future projects.7  The evaluation should analyze the 
biological, ecological, physical, and socioeconomic effects of the renewable energy 
facility development and of other renewable energy facility projects along the 
Oregon coast, while also taking into account the effects of existing and future 
human activities and the regional effects of global climate change.  

A)  In conducting the cumulative effects analysis, the applicant should focus on 
the specific resources and ecological components, as detailed under paragraph 
B.4.d above, that may be affected by the incremental effects of the proposed 
project and other projects in the same geographic area.  The evaluation should 
consider whether:  

1)  the resource is especially vulnerable to incremental effects;  
2)  the proposed project is one of several similar projects in the same 

geographic area;  
3)  other developments in the area have similar effects on the resource;  
4)  these effects have been historically significant for this resource; and  
5)  other analyses in the area have identified a cumulative effects concern. 

 
B)  The Joint Agency Review Team may determine the scope of the cumulative 
effects analysis through a set of guidelines developed by JART that regulating 
agencies will require for phased development projects as described below under 
subparagraph B.4.f.3 and subsection C.1.  The JART will make a determination 
from the analysis to inform location, scale, scope and technology of the phased 
development project; to provide input on any other factors it determines to be 
relevant; or both. The renewable energy project developer will conduct a 
comprehensive cumulative effects analysis at the initial phase of a development 
designed to inform future phases of development. The regulating agencies and 
project developer will use adaptive management or a similar process to evaluate the 
project at each subsequent phase; the intent of such evaluation is to inform the 
design, installation and operation of successive phases. 
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f.   Insufficient/Incomplete Information 
An applicant may not be able to obtain or provide the information required by 
subsection B.4 (Resource Inventory and Effects Evaluation Standards), above, due to 
the lack of data available about the effect that the proposed development may have on 
environmental resources and uses.  When a regulating agency determines that the 
information provided by the applicant is not sufficient or complete enough to fulfill the 
requirements of subsection B.4,8 the agency has the following options: 

 
1)   Agency Discretion 
The regulating agency may terminate the decision-making process or suspend the 
process until the applicant provides the information. 
 
2) Pilot Project 
The regulating agency may recommend that an applicant conduct a pilot project to 
obtain adequate information and data and measure the effects. Pilot projects are 
renewable energy facility developments which are removable or able to be shut 
down quickly, are not located in sensitive areas, and are for the purpose of testing 
new technologies or locating appropriate sites.9  The agency’s decision to allow the 
use of a pilot project is for the purpose of obtaining the data and information 
necessary to fulfill the requirements of subsection B.4., and shall be based on the 
following approval criteria: 
 

A)  The exclusive purpose of the pilot project shall be to provide information on 
the performance, structural integrity, design and environmental effects of a 
specific renewable energy technology or its supporting equipment and 
structures. 
B)  The applicant shall complete adequate inventories of baseline conditions, as 
required by paragraph B.4.d (Inventory Content) above, prior to conducting the 
pilot project. 
C)  The risk of adverse effects from the pilot project shall be insignificant, 
because: 
 

1.   of low probability of exposure of biological communities and habitats;  
2.   of low sensitivity of the biological communities and habitats to the 

exposure; or 
3.   the effects of exposure to sensitive communities and habitats will be 

insignificant. 
 

D)  The pilot project shall not adversely affect any “important marine habitat” or 
“critical marine habitat” (see Appendix A: Glossary of Terms). 

 
E)  The pilot project will have a term, not to exceed five years, and authorization 
for the project will include a standard condition requiring project alteration or 
shutdown in the event that an unacceptable level of environmental effect occurs.  

 
F)  The pilot project shall avoid significant or long-term interference with other 
human uses of marine resources, and will require decommissioning and site 
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restoration at expiration of the authorization period if federal and state 
authorization for a commercial renewable energy facility is not sought. 

 
G)  All data shall be in the public domain subject to ORS 192.410 et seq. 
 
H)  Work Plan: The applicant shall provide a written work plan which will 
include, but not be limited to the following: 10 

 
1.   A list of the information needed to satisfy the requirements of subsection 

B.4. above. 
2.   Specific pilot project objectives to obtain the needed information and an 

explanation of how the study or test design will meet the objectives. 
3.   Description of study or test methods to meet the objectives, such as: 

(a) Literature review; 
(b) Collection of any needed baseline data; 
(c) Hypotheses to address the study objectives; 
(d) Descriptions of field sampling and data-analyses methods to be 
used; and 
(e) Use of adequate controls to allow the effects of the proposed 
action to be separated from natural fluctuations in resources and habitats. 

 
4.  Supporting documentation demonstrating that the study design is 
scientifically appropriate and statistically adequate to address the research 
objectives. 
5.  Descriptions of how the data and analyses will be reported and delivered 
to the regulating agency for review and approval. 

 
3) Phased Development 
The regulating agency may recommend that an applicant conduct a project as a 
phased development in order to obtain adequate information and data and to 
measure the incremental effects of each phase prior to further or complete build-out 
of the project.  Phased development projects are renewable energy facility 
developments which are limited in scale and area, but are designed to produce 
energy for commercial use.  The applicant for a phased development project will 
need to comply with the requirements of subsection B.4.  A regulating agency’s 
decision to allow the use of a phased development project is designed to allow for 
commercial energy production while obtaining certain data and information that are 
necessary to fulfill the requirements of subsection B.4., but can only be obtained 
through the monitoring and study of the effects of the development as it is installed 
and operated for a discrete period of time. 

 
g. Test Facility 

Applications for a permit, license, or other authorization for the installation and use of 
an experimental or test device at the Northwest National Marine Renewable Energy 
Center Mobile Test Berth Site zone, are not subject to the requirements of section B.  
See section D: Northwest National Marine Renewable Energy Center Mobile Test Berth 
Site, below, for the specific requirements for the use of these facilities. 



Page 11 of 19 

C.   Operation Plan Development 
The regulating agency shall require the applicant to submit an operation plan as a condition of 
approval for a state or federal permit, license, lease or other authorization for renewable energy 
facility development.  The operation plan must explain the procedures and mechanisms that the 
operator will employ so that the facility will comply with regulatory standards and other 
conditions of permit or license approval related to water and air quality, adverse environmental 
effects, maintenance and safety, operational failure and incident reporting.  The operation plan 
shall be designed to prevent or mitigate harm or damage to the marine and coastal environment 
and at a minimum shall include the following information: 
 
1. Phased Development Plan 

A regulating agency may require that a facility be developed in phases in order to determine 
whether the environmental effects of the structures and the operation of the facility are 
consistent with the inventory and effects evaluation conducted under subsection B.4.  The 
requirements for an operation plan listed in this section would apply to each stage of the 
phased development so as to account for any changes in design, technology or operation 
that may result from monitoring the initial phase of the operation.  The state and federal 
joint agency review team will assist the developer in assessing the environmental effects of 
the initial phase and in determining what, if any, changes in the development and operation 
of future phases of the facility might be necessary to mitigate or prevent harm or damage to 
the marine ecosystem.  
 
A facility that has been developed to the full extent of its design and operating capacity 
may, during the lifetime of its authorization, require systematic improvements to the 
technology, structures and operational procedures that were originally authorized.  The 
regulating agency will require a new facility development plan, as appropriate and 
necessary, to provide the data and information for the redevelopment and operation of the 
new facility components. 

 
2.   Facility Development Plan  

A plan is required that describes the physical and operational components of the proposed 
facility and must contain, at minimum, detailed technical information, data, protocols and 
references for: 

  
a. Structural and project design, materials used, anchoring and installation information; 
b. All cables and pipelines, including lines on project easements; 
c. A description of the deployment activities; 
d. A listing of chemical products used; 
e. A description of vessels, vehicles, aircraft and the transit lanes that will be used; 
f. A general description of the operating procedures and systems; 
g. Construction schedule; and 
h. Other information as required by the Department of State Lands. 

 
3.   Project Operation Plan 

An operation plan is required that describes, at a minimum, information regarding the 
routine environmental monitoring, safety management and emergency response procedures, 
facility inspections, and the decommissioning of the project.  The operation plan should 
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explain the procedures and mechanisms that will be employed so that the facility will 
comply with regulatory standards and other conditions of permit or license approval related 
to water and air quality, environmental protection and mitigation, facility maintenance and 
safety, operational failure and incident reporting.  An operation plan will include the 
following information: 
  
a. Contingency Plan:   

A plan to describe how the facility operator will respond to emergencies caused by a 
structural or equipment failure due to human error, weather, geologic or other natural 
event.  The plan should include a description of the types of equipment, vessels and 
personnel that would be deployed, the chain of command or management structure for 
managing the facility repairs, recovery or other forms of remedial action, and the 
process and timeline for notification of state and federal authorities. 

 
b. Inspection Plan:   

A plan to provide for the implementation of a routine inspection program to ensure the 
mechanical, structural and operational integrity of renewable energy project facilities 
and other related structures, equipment or facilities.  In addition, unscheduled 
inspections are to be required after any major geologic or meteorologic event to ensure 
continued operational safety and environmental protection. 

 
c.   Monitoring Plan:   

A plan to provide for the implementation of a routine standardized monitoring program 
for potential impacts on specific resources as specified by the resource inventory and 
effects evaluation. The operator shall monitor activities related to the operation of the 
facility and demonstrate that its performance satisfies specified standards in its 
approved plans. Monitoring shall be sufficient to accurately document and quantify the 
short-term and long-term effects of the actions on the affected resources and uses.  
Plans for monitoring must include, at a minimum:   

 
1)  A list of the information needed to satisfy an effects evaluation. 
 
2) Specific study objectives to obtain the needed information and explanation of 

how the study design will meet the objectives. 
 
3) Description of study methods to meet the objectives, such as: 

 
A) Literature review; 
B) Collection of needed baseline data; 
C) Hypotheses to address the study objectives; 
D) Descriptions of field sampling and data-analyses methods to be used; and 
E) Use of adequate controls, such as control sites, to allow the effects of the 
proposed action to be separated from natural fluctuations in resources and 
habitats. 

 
4) The monitoring plan will include supporting documentation demonstrating that 

the study design is scientifically appropriate and statistically adequate to address 
the research objectives.11 



Page 13 of 19 

 
5) The monitoring plan will include a description of the method that will be used to 

report and deliver data and analyses information to the authorizing state agency 
for review in a timely and efficient manner.12 

 
d.   Adaptive Management Plan 

An adaptive management plan to provide a mechanism for incorporating new findings 
and new technologies into the operation and management of the project.  The adaptive 
management plan shall include performance standards that are based on results of the 
resource inventory and effects evaluation and incorporated in the study design of the 
monitoring plan as described in paragraph C.3.c (Monitoring Plan), above.  The plan 
will explain the processes for how adaptation measures are applied to the operation of 
the project.  When the monitoring results show that the performance standards are not 
being met due to the operation of the facility, adaptation measures designed to bring the 
operation into compliance with the performance standard will be applied to the 
operation of the project.  The adaptive management plan will explain processes for how 
adaptation measures will be applied to the operation and management of the project. 
The adaptive management plan should account for: 

 
1)  Variable conditions in the marine environment; 
2)  Change in the status of resources; 
3) New information provided by monitoring of the project; 
4) Data and information provided by research and from other sources; 
5) New technologies that would provide for greater protection of ocean resources; 
6) Ocean fisheries, or other ocean uses to be protected from adverse effects and 

operational conflicts; and 
7) Unanticipated cumulative effects. 

 
4.   Decommissioning Plan:  

An applicant is required to provide a plan to restore the natural characteristics of the site to 
the extent practicable by describing the facilities to be removed.13  The plan should include; 
a proposed decommissioning schedule; a description of removal and containment methods; 
description of site clearance activities; plans for transporting and recycling, reusing, or 
disposing of the removed facilities; a description of those resources, conditions, and 
activities that could be affected by or could affect the proposed decommissioning activities; 
results of any recent biological surveys conducted in the vicinity of the structure and recent 
observations of marine mammals at the structure site; mitigation measures to protect 
archaeological and sensitive biological features during removal activities; and a statement 
as to the methods that will be used to survey the area after removal to determine any effects 
on marine life.  A decommissioning plan should identify how the project owner will restore 
the site to the natural condition that existed prior to the development of the site, to the 
extent practicable. 

 
5.   Financial Assurance Plan: 

The applicant must provide a financial assurance compliance plan that describes their 
ability to comply with the state regulating agency requirements for financial assurance 
instruments to guarantee performance, and any other financial terms and conditions that 
may be applied.  Wave energy facilities or devices shall comply with the requirements of 
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ORS 274.867,14 and the implementing administrative rules of the Department of State 
Lands, OAR 141-140-0080 and OAR 141-140-0090. 

 
6.  Agreements:  

Applicants are required to communicate with traditional ocean users and stakeholders with 
an interest in the area of the proposed project to address issues of concern.15  Applicants are 
encouraged to memorialize agreements with those ocean users and stakeholders on the 
specific actions that the applicant will take to address their issues of concern.   

 
 
D. Northwest National Marine Renewable Energy Center Mobile 

Test Berth Site 
 
1.   Test Berth Site Plan  

The Northwest National Marine Renewable Energy Center mobile test berth site is 
established to conduct short-term experimental testing of renewable energy technologies at 
the mobile test berth facility.   

 
2.   Test Berth Site Use 

An application for a permit, license, or other authorization for the installation and use of the 
Northwest National Marine Renewable Energy Center mobile test berth site, is not subject 
to the requirements of sections B or C, above. 
 
An experimental or test device or other structure for use at the Northwest National Marine 
Renewable Energy Center mobile test berth site is required to obtain any applicable license, 
permit or authorization. 
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Appendix A: Definitions and Terms 
 
As used in Part Five, unless the context requires otherwise, the following definitions shall 
apply: 

 
Applicant: An applicant for a state permit, license, lease or other authorization for renewable 
energy facilities development or other related structures, equipment or facilities will be referred 
to as “the applicant”. 
 
Areas important to fisheries: (Goal 19) 
a.)  areas of high catch (e.g., high total pounds landed and high value of landed catch); or 
b.)  areas where highly valued fish are caught even if in low abundance or by few fishers; or 
c.)  areas that are important on a seasonal basis; or 
d.)  areas important to commercial or recreational fishing activities, including those of 
individual ports or particular fleets; or 
e.)  habitat areas that support food or prey species important to commercially and recreationally 
caught fish and shellfish species.   
 
Conservation: a principle of action guiding Oregon's ocean-resources management, which 
seeks to protect the integrity of marine ecosystems while giving priority to the protection and 
wise use of renewable resources over nonrenewable; as used in the Oregon Ocean Resources 
Management Plan, the act of conservation means "that the integrity, diversity, stability, 
complexity, and the productivity of marine biological communities and their habitats are 
maintained or, where necessary, restored" and "...accommodat(ing) the needs for economic 
development while avoiding wasteful uses and maintaining future availability. (Territorial Sea 
Plan Appendix A: Glossary of Terms) 
 
Critical marine habitat: means one or more of the following land and water areas:  
a.) areas designated as "critical habitat" in accordance with federal laws governing threatened 
and endangered species; or  
b.) areas designated in the Territorial Sea Plan as either:  

1.) as needed for the survival of animal or plant species listed by state or federal laws as 
"threatened", "endangered", or "sensitive". Such areas might include special areas used for 
feeding, mating, breeding/spawning, nurseries, parental foraging, overwintering, or haul 
out or resting. This is not intended to limit the application of federal law regarding 
threatened and endangered species; or  
2.) "unique" (i.e. one of a kind in Oregon) habitat for scientific research or education 
within the Oregon territorial sea. (Territorial Sea Plan, Part Two)  

 
Ecosystem: the living and non-living components of the environment which interact or 
function together, including plant and animal organisms, the physical environment, and the 
energy systems in which they exist. All the components of an ecosystem are interrelated. 
(Oregon Statewide Planning Goals) 
 
Habitat: the environment in which an organism, species, or community lives. Just as humans 
live in houses, within neighborhoods, within a town or geographic area, within a certain region, 
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and so on, marine organisms live in habitats which may be referred to at different scales. (see 
also "critical marine habitat", "important marine habitat") (Territorial Sea Plan Appendix A: 
Glossary of Terms) 
 
Important marine habitat: (Goal 19) are areas and associated biologic communities that are: 
a.)  important to the biological viability of commercially or recreationally caught species or that 
support important food or prey species for commercially or recreationally caught species; or 
b.)  needed to assure the survival of threatened or endangered species; or 
c.)  ecologically significant to maintaining ecosystem structure, biological productivity, and 
biological diversity; or 

d.)  essential to the life-history or behaviors of marine organisms; or 
e.)  especially vulnerable because of size, composition, or location in relation to chemical or 
other pollutants, noise, physical disturbance, alteration, or harvest; or 
f.)  unique or of limited range within the state.   
 
Important marine habitats must be specifically considered when an inventory-and-effects 
evaluation is conducted pursuant to Goal 19: including but not limited to: habitat necessary for 
the survival and conservation of Oregon renewable resources (e.g. areas for spawning, rearing, 
or feeding), kelp and other algae beds, seagrass beds, seafloor gravel beds, rock reef areas and 
areas of important fish, shellfish and invertebrate concentration. (Oregon Statewide Planning 
Goal 19). 
 
Phased development projects:  Renewable energy facility developments which are limited in 
scale and area, but are designed to produce energy for commercial use. 
 
Regulating agency or regulating agencies:  State and federal agencies making decisions to 
authorize the siting, development and operation of renewable energy facilities development or 
other related structures, equipment or facilities within the Oregon Territorial Sea. 
 
Renewable Energy Facility or Facilities:  The term “renewable energy facilities development 
or other related structures, equipment or facilities,” means energy conversion technologies and 
devices that convert the energy or natural properties of the water, waves, wind, current or 
thermal to electrical energy, including all associated buoys, anchors, energy collectors, cables, 
control and transmission lines and other equipment that are a necessary component of an 
energy conversion device research project, demonstration project or commercial operation. The 
terms “renewable energy facility” or “renewable energy facilities” are used to describe any and 
all components of these developments. 
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Appendix B:  Endnotes 

 
                                                 
1 The state’s renewable energy portfolio is described under ORS 469A.025, entitled “Renewable energy sources.”  
ORS 469A.025(1) provides: 
 

“Electricity generated utilizing the following types of energy may be used to comply with a renewable 
portfolio standard: 

“(a) Wind energy. 
“(b) Solar photovoltaic and solar thermal energy. 
“(c) Wave, tidal and ocean thermal energy. 
“(d) geothermal energy.” 

 
2 Part One, subsections E.1 and E.2 of the Territorial Sea Plan provide a brief description of programs of certain 
state and federal agencies with regulatory, consultation or other authority or responsibility for management of 
ocean resources. 
 
3 State and federal agencies making decisions to authorize the siting, development and operation of renewable 
energy facilities development or other related structures, equipment or facilities within the Oregon Territorial Sea, 
will be referred to as “the regulating agency” or “regulating agencies”. 
 
4 In its “Rules Governing the Placement of Ocean Energy Conversion Devices On, In or Over State-Owned-Land 
within the Territorial Sea”, the Department of State Lands requires applicants to meet with the agency, as well as 
affected ocean users and other government agencies having jurisdiction in the Territorial Sea, prior to applying for 
a lease or temporary authorization.  OAR 141-140-0040. 
 
5 ORS 196.471, entitled “Territorial Sea Plan review requirements, provides in part: 

“(1) The Land Conservation and Development Commission shall review the Territorial Sea Plan and any 
subsequent amendments recommended by the Ocean Policy Advisory Council to either the Territorial Sea 
Plan or the Oregon Ocean Resources Management Plan and make findings that the plan or amendments: 

“(a) Carry out the policies of ORS 196.405 to 196.515; and 

“(b) Are consistent with applicable statewide planning goals, with emphasis on the four coastal 
goals. 

“(2) After making the findings required by subsection (1) of this section, the commission shall adopt the 
Territorial Sea Plan or proposed amendments as part of the Oregon Coastal Management Program.” 

6  The regulations for federal consistency with approved state coastal programs are prescribed in 15 CFR, Part  
930.  “Energy projects” are defined under 15 CFR § 930.123(c) to mean “projects related to the siting, 
construction, expansion, or operation of any facility designed to explore, develop, produce, transmit or transport 
energy or energy resources that are subject to review by a coastal State under subparts D, E, F or I of this part.” 
 

7 Under the National Environmental Policy Act (NEPA), “cumulative impacts” means “the impact on the 
environment which results from the incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or person undertakes such 
actions.  Cumulative impacts can result from individually minor but collectively significant actions taking place 
over a period of time.”  40 CFR § 1508.7. 
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8 One measure of whether the information provided by an applicant is sufficient are the federal consistency 
regulations under 15 CFR §930.58 (a), which provides “The applicant shall furnish the State agency with 
necessary data and information along with the consistency certification.” 
 
9 Pilot Project has the same meaning as “Demonstration Project” under the Department of State Lands rules 
governing the placement of ocean energy conversion devices on, in, or over state-owned land within the Territorial 
Sea.  OAR 141-140-0020(7) defines “Demonstration Project” as “a limited duration, non-commercial activity 
authorized under a temporary use authorization granted by the Department to a person for the construction, 
installation, operation, or removal of an ocean energy facility on, in or over state-owned submerged and 
submersible land in the Territorial Sea to test the economic and/or technological viability of establishing a 
commercial operation. A demonstration project may be temporarily connected to the regional power grid for 
testing purposes without being a commercial operation.” 
 
10 Pilot projects that are authorized under the standards and conditions of this subparagraph f.2 are not required to 
fulfill the requirements of section C below.  The standards and requirements of section C will apply to an 
application for authorization to expand the pilot project from a short-term limited scope facility to a commercial 
operation scale facility.  
 
11 Standardized monitoring protocols would result in data sets that are comparable and transferable among sites 
and technologies.  The protocols would include a Before, After, Control, Impact (BACI) experimental study 
design. 

12  Example:  the data and analysis will be applied to determine if conditions meet the standard established under 
the Oregon Department of Environmental Quality rule for “Biocriteria” at OAR 340-041-0011, which provides 
“Waters of the State must be of sufficient quality to support aquatic species without detrimental changes in the 
resident biological communities.” 

13 The requirement for a decommissioning plan is based upon, and will be applied by, the Department of State 
Lands under OAR 141-140-0080.  Under subsection (5)(e) of that rule, the holder of a temporary use authorization 
or lessee is required to:  
 

“Remove ocean energy monitoring equipment, ocean energy facilities and any other material, substance 
or related or supporting structure from the authorized area as directed by the Department within a period 
of time to be established by the Department as a condition of the authorization. If the holder of the 
temporary use authorization or lessee fails or refuses to remove such equipment, facility or other material, 
substance or related or supporting structure, the Department may remove them or cause them to be 
removed, and the holder of the authorization or lessee shall be liable for all costs incurred by the State of 
Oregon for such removal.” 

 
The decommissioning of the transmission cable is required under OAR 141-083-0850(6), which provides: 
 

“If determined necessary by [DSL] in consultation with the easement holder and other interested parties, 
and if permitted by the applicable federal agency(ies) regulating the cable, the easement holder shall 
remove the cable from the state-owned submerged and submersible land within one (1) year following the 
termination of use of the cable or expiration of the easement.” 

 
14 ORS 274.867 provides in part: 
 

“(2) Unless exempted under rules adopted by the director under this section, an owner or operator of a 
facility or device sited within Oregon’s territorial sea, as defined in ORS 196.405, that converts the 
kinetic energy of waves into electricity shall maintain cost estimates of the amount of financial assurance 
that is necessary, and demonstrate evidence of financial assurance, for: 
“(a) The costs of closure and post-closure maintenance, excluding the removal of anchors that lie beneath 
submerged lands in Oregon’s territorial sea, of the facility or device; and 
“(b) Any corrective action required to be taken at the site of the facility or device. 
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“(3) The financial assurance requirements established by subsection (2) of this section may be satisfied by 
any one or a combination of the following: 
“(a) Insurance; 
“(b) Establishment of a trust fund; 
“(c) A surety bond; 
“(d) A letter of credit; 
“(e) Qualification as a self-insurer; or 
“(f) Any other method set forth in rules adopted by the director.” 

 
 
15 The Department of State Lands rule on Pre-Application Requirements, OAR 141-140-0040, provides: 
  

“Before submitting an application to the Department, a person wanting to install, construct, operate, 
maintain or remove ocean energy monitoring equipment or an ocean energy conversion facility for a 
research project, demonstration project or commercial operation shall meet with:  
“(a) Department staff to discuss the proposed project; and  
“(b) Affected ocean users and other government agencies having jurisdiction in the Territorial Sea to 
discuss possible use conflicts, impacts on habitat, and other issues related to the proposed use of an 
authorized area for the installation, construction, operation, maintenance or removal of ocean energy 
monitoring equipment or an ocean energy facility.” 



77th OREGON LEGISLATIVE ASSEMBLY--2013 Regular Session

Enrolled

Senate Bill 606
Sponsored by Senator ROBLAN; Representative GOMBERG

CHAPTER .................................................

AN ACT

Relating to wave energy; creating new provisions; amending ORS 274.867, 274.992 and 274.994; and

declaring an emergency.

Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 274.867 is amended to read:

274.867. (1) In accordance with applicable provisions of ORS chapter 183, the Director of the

Department of State Lands may adopt rules for the authorization of wave energy facilities or de-

vices.

(2) [Unless exempted under rules adopted by the director under this section,] An owner or operator

of a facility or device sited within Oregon’s territorial sea, as defined in ORS 196.405, that converts

the kinetic energy of waves into electricity shall maintain cost estimates of the amount of financial

assurance that is necessary, and demonstrate evidence of financial assurance, for:

[(a) The costs of closure and post-closure maintenance, excluding the removal of anchors that lie

beneath submerged lands in Oregon’s territorial sea, of the facility or device; and]

(a) The costs of closure and post-closure maintenance of the facility or device, excluding

the costs of removing anchors, cables or any other equipment that is not required to be re-

moved from beneath the submerged lands in Oregon’s territorial sea under subsection (9)

of this section; and

(b) Any corrective action required to be taken at the site of the facility or device.

(3) The cost estimates required by subsection (2) of this section must be prepared by a

person qualified by experience and knowledge to prepare such cost estimates.

[(3)] (4) The financial assurance requirements established by subsection (2) of this section may

be satisfied by any one or a combination of the following:

(a) Insurance;

(b) Establishment of a trust fund;

(c) A surety bond; or

(d) A letter of credit[;].

[(e) Qualification as a self-insurer; or]

[(f) Any other method set forth in rules adopted by the director.]

[(4)] (5) In adopting rules to implement the provisions of this section, the director may specify

policy or other contractual terms, conditions or defenses necessary to establish evidence of financial

assurance.

[(5)(a) The owner or operator of a facility or device described in subsection (2) of this section must

provide the evidence of financial assurance required under this section for closure, post-closure main-

tenance and corrective action at the time operation of the facility or device is authorized.]
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(6)(a) Prior to the time that operation of a facility or device described in subsection (2)

of this section is authorized, the owner or operator of the facility or device must provide the

director with a plan for decommissioning the facility or device after the permanent cessation

of use of that facility or device for the conversion of the kinetic energy of waves into elec-

tricity. The plan for decommissioning the facility or device must include, but need not be

limited to:

(A) Information regarding the anticipated useful life of the facility or device;

(B) The cost estimates required by subsection (2) of this section;

(C) The evidence of financial assurance required by subsections (2) and (4) of this section;

(D) A description of the method and schedule for updating the costs of decommissioning

the facility or device;

(E) A description of the anticipated methods that will be used to close the facility or

device, engage in post-closure maintenance and take any corrective action required at the

site of the facility or device; and

(F) Any other information required by the director by rule.

(b) By January 31 of each subsequent calendar year, the owner or operator of the facility or

device must update the information required under this subsection with the Department of State

Lands.

[(6)] (7) [When financial assurance is required for corrective action at the site of a facility or device

described in subsection (2) of this section, the] An owner or operator shall provide evidence of fi-

nancial assurance before beginning corrective action at the site of a facility or device described

in subsection (2) of this section.

[(7)] (8) An owner or operator [required to provide financial assurance under this section] shall

establish provisions satisfactory to the director for disposing of any excess moneys received or in-

terest earned on moneys received for financial assurance.

(9)(a) An owner or operator of a facility or device described in subsection (2) of this

section must initiate removal of all equipment related to that facility or device, excluding

anchors, cables and any other equipment that lies at least one meter beneath submerged

lands in Oregon’s territorial sea, within 12 months after the permanent cessation of use of

that facility or device for the conversion of the kinetic energy of waves into electricity.

(b) Notwithstanding paragraph (a) of this subsection, an owner or operator of a facility

or device described in subsection (2) of this section may be required to remove anchors, ca-

bles or any other equipment that lies at least one meter beneath submerged lands in

Oregon’s territorial sea if removal is deemed necessary by the director, in consultation with

the owner or operator, and is permitted by the applicable requirements of federal regulatory

agencies.

(c) All equipment required to be removed under this subsection must be removed within

two years after the permanent cessation of use of the facility or device for the conversion

of the kinetic energy of waves into electricity.

(d) The director may extend the deadlines under this subsection if the owner or operator

of the facility or device can show good cause and has undertaken a good faith effort to re-

move the equipment as required by this subsection.

SECTION 2. ORS 274.992 is amended to read:

274.992. (1) Any person who violates any provision of ORS 274.040 or 274.867, [or] any rule,

order or lease adopted or issued under ORS 274.040 or any rule adopted under ORS 274.867 shall

be subject to a civil penalty in an amount to be determined by the Director of the Department of

State Lands of not more than $1,000 per day of violation.

(2) Civil penalties under this section shall be imposed in the manner provided in ORS 183.745.

(3) The provisions of this section are in addition to and not in lieu of any other penalty or

sanction provided by law.

(4) Any civil penalty recovered under this section for violation of ORS 274.040 or 274.867 or

any rule, order or lease adopted or issued under ORS 274.040 or 274.867 shall be deposited in
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the Common School Fund for use by the Department of State Lands in administration of ORS 274.040

or 274.867 and as otherwise required by law.

SECTION 3. ORS 274.994 is amended to read:

274.994. (1) The Director of the Department of State Lands shall adopt by rule the amount of

civil penalty that may be imposed for a particular violation of ORS 274.040 or 274.867.

(2) In imposing a penalty under the schedule adopted under subsection (1) of this section, the

director shall consider the following factors:

(a) The past history of the person incurring a penalty in taking all feasible steps or procedures

necessary or appropriate to correct any violation.

(b) Any prior violations of statutes, rules, orders and leases pertaining to submerged and

submersible lands.

(c) The impact of the violation on public interests in fishery, navigation and recreation.

(d) Any other factors determined by the director to be relevant and consistent with the policy

of ORS 274.040 or 274.867.

(3) The penalty imposed under this section may be remitted or mitigated upon such terms and

conditions as the director determines to be proper and consistent with the policy of ORS 274.040

or 274.867. Upon the request of the person incurring the penalty, the director shall consider evi-

dence of the economic and financial condition of the person in determining whether a penalty shall

be remitted or mitigated.

SECTION 4. (1) The State Department of Energy shall study issues related to the trans-

mission of electricity from wave energy facilities and devices.

(2) The scope of issues to be studied may include, but is not limited to:

(a) Opportunities for the ownership and financing of structures for the transmission of

electricity from wave energy facilities or devices;

(b) Barriers to the development of structures for the transmission of electricity from

wave energy facilities and devices;

(c) Construction and maintenance of structures for the transmission of electricity from

wave energy facilities and devices;

(d) The costs and benefits of establishing consolidated transmission capacity for multiple

wave energy projects; and

(e) Risk management and decommissioning issues related to wave energy facilities and

devices and to transmission capacity.

(3) The department shall seek public input regarding the scope of issues to be studied.

(4) The department shall report the results of the study required by this section to the

interim committees of the Legislative Assembly related to environment and natural re-

sources on or before November 1, 2014.

SECTION 5. Section 4 of this 2013 Act is repealed on January 2, 2015.

SECTION 6. The amendments to ORS 274.867 by section 1 of this 2013 Act apply to all

authorizations for wave energy facilities and devices issued on or after the effective date of

this 2013 Act.

SECTION 7. This 2013 Act being necessary for the immediate preservation of the public

peace, health and safety, an emergency is declared to exist, and this 2013 Act takes effect

on its passage.
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77th OREGON LEGISLATIVE ASSEMBLY--2013 Regular Session

Enrolled

House Bill 2694
Sponsored by Representative BOONE; Representative GOMBERG

CHAPTER .................................................

AN ACT

Relating to energy resources in Oregon’s territorial sea; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Any person authorized by a public body, as defined in ORS 174.109, to develop

energy resources in Oregon’s territorial sea, shall share any geological and geophysical data,

including bathymetry, backscatter, seismic reflection and sample data, generated by the

person regarding Oregon’s territorial sea floor with the Oregon territorial sea mapping

project at Oregon State University.

SECTION 2. (1) Except as provided in subsection (2) of this section, section 1 of this 2013

Act becomes operative on January 1, 2014.

(2) The Director of the Department of State Lands may adopt rules or take any other

action before the operative date specified in subsection (1) of this section that is necessary

to implement, on and after the operative date specified in subsection (1) of this section,

section 1 of this 2013 Act.

SECTION 3. This 2013 Act being necessary for the immediate preservation of the public

peace, health and safety, an emergency is declared to exist, and this 2013 Act takes effect

on its passage.
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78th OREGON LEGISLATIVE ASSEMBLY--2015 Regular Session

Enrolled

Senate Bill 319
Sponsored by Senator ROBLAN; Senators JOHNSON, KRUSE, WHITSETT, Representatives

BOONE, GOMBERG, MCKEOWN (Presession filed.)

CHAPTER .................................................

AN ACT

Relating to ocean renewable energy; creating new provisions; amending ORS 196.810, 196.815,

196.825, 274.040, 274.867, 274.992 and 274.994; repealing ORS 543.014 and sections 1, 2, 3 and 4,

chapter 152, Oregon Laws 2011; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

OCEAN RENEWABLE ENERGY FACILITY SITING

SECTION 1. As used in sections 1 to 4 of this 2015 Act:

(1) “Commercial operation” means a project undertaken to generate ocean renewable

energy for a purposes other than research, demonstration or personal use and that has fi-

nancial profit as a goal.

(2) “Ocean renewable energy” means electricity that is generated through:

(a) The conversion of energy contained in the natural properties of the ocean, including

but not limited to energy contained in waves and swells, the tides and currents, ocean tem-

perature and salinity gradients; and

(b) Ocean offshore wind power.

(3) “Ocean renewable energy facility” means any energy conversion technology or device

that is used as a necessary component of a research project, demonstration project or com-

mercial operation to generate ocean renewable energy, including but not limited to all buoys,

anchors, energy collectors, cables, control and transmission lines, and other equipment

necessary or useful to the project or operation.

(4) “Person” means a person as defined in ORS 174.100, a public body as defined in ORS

174.109, the federal government, when operating in any capacity other than navigational

servitude, or any other legal entity.

(5) “Territorial sea” has the meaning given that term in ORS 196.405.

(6) “Territorial Sea Plan” has the meaning given that term in ORS 196.405.

NOTE: Section 2 was deleted by amendment. Subsequent sections were not renumbered.

SECTION 3. (1) Acting subject to the approval of the State Land Board and in compliance

with ORS chapter 183, the Director of the Department of State Lands shall adopt rules nec-

essary to implement the provisions of sections 1 to 4 of this 2015 Act. Rules adopted under

this section must include but need not be limited to:

(a) Proprietary authorization requirements for the construction and operation of ocean

renewable energy facilities in Oregon’s territorial sea;
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(b) The maximum period for which a proprietary authorization may be issued under

section 4 of this 2015 Act; and

(c) Provisions to coordinate the issuance of a proprietary authorization decision under

section 4 of this 2015 Act with the issuance of a removal or fill permit decision under ORS

196.800 to 196.905 for an ocean renewable energy facility in the territorial sea.

(2)(a) The director may adopt rules establishing application fees related to:

(A) Proprietary authorizations to construct or operate ocean renewable energy facilities

within Oregon’s territorial sea; or

(B) Removal or fill permits required under ORS 196.810 to conduct removal or fill activ-

ities related to ocean renewable energy facilities in Oregon’s territorial sea.

(b) The Department of State Lands shall appoint an advisory committee in accordance

with ORS 183.333 to assist the director in drafting rules under this subsection.

(c) In developing the structure and amount of any fees under this subsection, the de-

partment shall take into consideration at least the following factors as they would relate to

a proposed ocean renewable energy facility subject to the fee:

(A) The size of the proposed ocean renewable energy facility.

(B) The distance from the ocean shore, as defined in ORS 390.605, at which the ocean

renewable energy facility will be sited.

(C) The volume of the removal or fill material that will be subject to the removal or fill

permit associated with the proposed ocean renewable energy facility.

(D) Whether the proposed ocean renewable energy facility is a research project, demon-

stration project or commercial operation.

(E) The anticipated useful life of the proposed ocean renewable energy facility.

(F) The expenses incurred by the department and other coordinating agencies in con-

nection with the processing, evaluation and issuance of the proprietary authorization or re-

moval or fill permit for the proposed ocean renewable energy facility.

SECTION 4. (1) A person may not construct or operate an ocean renewable energy fa-

cility within Oregon’s territorial sea without a proprietary authorization issued by the De-

partment of State Lands and as provided by the department by rule, or in a manner contrary

to the conditions set out in the authorization.

(2) An application for a proprietary authorization under this section must include all of

the information required by that part of the Territorial Sea Plan that addresses the devel-

opment of ocean renewable energy facilities in the territorial sea.

(3) The department may not issue a proprietary authorization for an ocean renewable

energy facility that does not comply with the criteria described in that part of the Territorial

Sea Plan that addresses the development of ocean renewable energy facilities in the territo-

rial sea.

(4) The department shall incorporate the terms and conditions of the removal or fill

permit required for the ocean renewable energy facility into the proprietary authorization

issued under this section.

SECTION 5. ORS 274.867 is added to and made a part of sections 1 to 4 of this 2015 Act.

SECTION 6. ORS 274.867 is amended to read:

274.867. [(1) In accordance with applicable provisions of ORS chapter 183, the Director of the De-

partment of State Lands may adopt rules for the authorization of wave energy facilities or devices.]

[(2)] (1) An owner or operator of [a facility or device sited within Oregon’s territorial sea, as de-

fined in ORS 196.405, that converts the kinetic energy of waves into electricity] an ocean renewable

energy facility shall maintain cost estimates of the amount of financial assurance that is necessary,

and demonstrate evidence of financial assurance, for:

(a) The costs of closure and post-closure maintenance of the facility [or device], excluding the

costs of removing anchors, cables or any other equipment that is not required to be removed from

beneath the submerged lands in Oregon’s territorial sea under subsection [(9)] (8) of this section;

and
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(b) Any corrective action required to be taken at the site of the facility [or device].

[(3)] (2) The cost estimates required by subsection [(2)] (1) of this section must be prepared by

a person qualified by experience and knowledge to prepare such cost estimates.

[(4)] (3) The financial assurance requirements established by subsection [(2)] (1) of this section

may be satisfied by any one or a combination of the following:

(a) Insurance;

(b) Establishment of a trust fund;

(c) A surety bond; or

(d) A letter of credit.

[(5)] (4) In adopting rules under section 3 of this 2015 Act to implement the provisions of this

section, the Director of the Department of State Lands may specify policy or other contractual

terms, conditions or defenses necessary to establish evidence of financial assurance.

[(6)(a)] (5)(a) Prior to the time that operation of [a facility or device described in subsection (2)

of this section] an ocean renewable energy facility is authorized, the owner or operator of the fa-

cility [or device] must provide the director with a plan for decommissioning the facility [or device]

after the permanent cessation of use of that facility [or device for the conversion of the kinetic energy

of waves into electricity] for generating ocean renewable energy. The plan for decommissioning the

facility [or device] must include, but need not be limited to:

(A) Information regarding the anticipated useful life of the facility [or device];

(B) The cost estimates required by subsection [(2)] (1) of this section;

(C) The evidence of financial assurance required by subsections [(2) and (4)] (1) and (3) of this

section;

(D) A description of the method and schedule for updating the costs of decommissioning the fa-

cility [or device];

(E) A description of the anticipated methods that will be used to close the facility [or device],

engage in post-closure maintenance and take any corrective action required at the site of the facility

[or device]; and

(F) Any other information required by the director by rule.

(b) By January 31 of each subsequent calendar year, the owner or operator of the facility [or

device] must update the information required under this subsection with the Department of State

Lands.

[(7)] (6) An owner or operator shall provide evidence of financial assurance before beginning

corrective action at the site of [a facility or device described in subsection (2) of this section] an

ocean renewable energy facility.

[(8)] (7) An owner or operator shall establish provisions satisfactory to the director for disposing

of any excess moneys received or interest earned on moneys received for financial assurance.

[(9)(a)] (8)(a) An owner or operator of [a facility or device described in subsection (2) of this sec-

tion] an ocean renewable energy facility must initiate removal of all equipment related to that

facility [or device], excluding anchors, cables and any other equipment that lies at least one meter

beneath submerged lands in Oregon’s territorial sea, within 12 months after the permanent cessation

of use of that facility [or device for the conversion of the kinetic energy of waves into electricity] for

generating ocean renewable energy.

(b) Notwithstanding paragraph (a) of this subsection, an owner or operator of [a facility or device

described in subsection (2) of this section] an ocean renewable energy facility may be required to

remove anchors, cables or any other equipment that lies at least one meter beneath submerged lands

in Oregon’s territorial sea if removal is deemed necessary by the director, in consultation with the

owner or operator, and is permitted by the applicable requirements of federal regulatory agencies.

(c) All equipment required to be removed under this subsection must be removed within two

years after the permanent cessation of use of the facility [or device for the conversion of the kinetic

energy of waves into electricity] for generating ocean renewable energy.
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(d) The director may extend the deadlines under this subsection if the owner or operator of the

facility [or device] can show good cause and has undertaken a good faith effort to remove the

equipment as required by this subsection.

SECTION 7. ORS 274.040 is amended to read:

274.040. (1) Except as provided in ORS 274.043, in ORS 274.085 for leases of submersible lands

acquired as an investment for the Common School Fund, in ORS 274.530 (1) for leases of submersible

lands of less than one year’s duration, in ORS 274.530 (3) for licenses of less than three years’ du-

ration, in section 4 of this 2015 Act for proprietary authorizations within Oregon’s territorial

sea as defined in ORS 196.405 and in subsections (2) and (3) of this section, submersible lands

owned by the State of Oregon may be leased only to the highest bidder, bidding at least the mini-

mum amount designated by the Department of State Lands under subsection (6) of this section for

the lease of any such lands, after being advertised not less than once each week for two successive

weeks in one or more newspapers of general circulation in the county in which the lands are situ-

ated. However, any owner of lands abutting or fronting on such submersible lands shall have the

preference right to lease the lands unless the submersible lands are occupied by a person claiming

the right of occupancy under a conveyance recorded before January 1, 1981, from the present owner

or predecessor in interest of lands abutting or fronting the submersible lands. If so, the occupant

of the submersible lands shall have the preference right to lease the lands. An easement or license

related to utility service on the submersible lands does not establish a preference right under this

subsection. The lands shall be leased for the amount designated by the department under subsection

(6) of this section as the minimum amount for the lease of any such lands. The preferences provided

in this subsection apply to any lease of submersible land for one year or more offered or issued

under ORS 274.530. The preferences provided in this subsection do not apply to any lease offered

or issued by the department under ORS 274.705 to 274.860. The preference for the owner of lands

provided in this subsection does not apply to the renewal of an existing lease where the lessee is

in compliance with all the terms and conditions of the lease.

(2) Submersible lands owned by the State of Oregon that are determined by the State Land

Board to be available for sale may be sold only to the highest bidder, after being advertised not less

than once each week for two successive weeks in one or more newspapers of general circulation in

the county in which the lands are situated. However:

(a) No such lands shall be sold for less than for a fair appraised value as determined by an ap-

praiser appointed by the department.

(b) All sales of such submersible lands shall be approved by the State Land Board.

(c) Any owner of lands abutting or fronting on such submersible lands shall have the preference

right to purchase such lands for the fair appraised value provided that the sale of such lands be

approved by the State Land Board.

(3)(a) The department may grant, to any person holding a permit from the Water Resources Di-

rector authorizing the impoundment for beneficial use of the waters of any lake or stream, ease-

ments over submerged and submersible lands for flowage and storage of waters, and for the

construction, maintenance and operation of any structures or facilities necessary for the use of the

water under the terms of the permit upon payment of just compensation by the grantee.

(b) In addition to the authority of the department under paragraph (a) of this subsection to grant

easements over submerged and submersible lands, a person holding a water right permit, water right

certificate, proposed or final order approving a water right permit or court decree evidencing a

water right may occupy state-owned submerged and submersible lands for the construction, mainte-

nance and operation of any structure or facility necessary for the use of water if the proposed use

under the permit, certificate, order or decree is for irrigation or domestic use. The department may

not charge for the occupation of state-owned submerged and submersible lands pursuant to this

paragraph, nor may the department require that a person obtain written documentation to substan-

tiate the permission granted under this paragraph. Upon request by the Department of State Lands,

the Water Resources Department shall provide information to the Department of State Lands re-
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garding any change of use of the water right. A person may continue to occupy state-owned sub-

merged and submersible lands pursuant to this paragraph until:

(A) The water right permit is canceled pursuant to ORS 537.260;

(B) The water right is canceled pursuant to ORS 540.641; or

(C) The water is no longer being applied to irrigation or domestic use.

(c) An easement or the permission granted under this subsection may not be construed to be a

sale or lease of the submerged and submersible lands within the meaning of subsections (1) and (2)

of this section.

(d) A person granted an easement or permission to use or occupy state-owned submerged and

submersible lands under this subsection shall indemnify and hold harmless the state from all liability

and claims arising from or attributable to the use or occupation.

(4) All easements or the permission granted pursuant to subsection (3) of this section shall be

subject to conditions that will ensure the safety of the public and the preservation of economic,

scenic and recreational values and to lawful rules promulgated by state agencies affected by the

activities of the grantee.

(5) Nothing in this section affects the provisions of ORS 509.505, 509.510, 511.606 to 511.806,

622.270 or 622.320 to 622.350.

(6) The Department of State Lands shall designate the minimum acceptable amount for the lease

of any submerged and submersible lands otherwise authorized by law, other than any lease offered

or issued by the department under ORS 274.705 to 274.860.

(7) For the purpose of sale, the value of state-owned submerged and submersible lands shall be

determined by an appraiser appointed by the department.

(8) The act of any person entering into an agreement with the department under this section

or ORS 274.530 for the lease of submerged and submersible lands shall not be considered a waiver

by such person of any claim of ownership in the submerged and submersible lands described in the

agreement.

SECTION 8. ORS 274.992 is amended to read:

274.992. (1) Any person who violates any provision of ORS 274.040 or 274.867 or section 4 of

this 2015 Act, any rule, order or lease adopted or issued under ORS 274.040 or section 3 or 4 of

this 2015 Act or any rule adopted under ORS 274.867 shall be subject to a civil penalty in an

amount to be determined by the Director of the Department of State Lands of not more than $1,000

per day of violation.

(2) Civil penalties under this section shall be imposed in the manner provided in ORS 183.745.

(3) The provisions of this section are in addition to and not in lieu of any other penalty or

sanction provided by law.

(4) Any civil penalty recovered under this section for violation of ORS 274.040 or 274.867 or

section 4 of this 2015 Act or any rule, order or lease adopted or issued under ORS 274.040 or

274.867 or section 3 or 4 of this 2015 Act shall be deposited in the Common School Fund for use

by the Department of State Lands in administration of ORS 274.040 or 274.867 or section 4 of this

2015 Act and as otherwise required by law.

SECTION 9. ORS 274.994 is amended to read:

274.994. (1) The Director of the Department of State Lands shall adopt by rule the amount of

civil penalty that may be imposed for a particular violation of ORS 274.040 or 274.867 or section

4 of this 2015 Act.

(2) In imposing a penalty under the schedule adopted under subsection (1) of this section, the

director shall consider the following factors:

(a) The past history of the person incurring a penalty in taking all feasible steps or procedures

necessary or appropriate to correct any violation.

(b) Any prior violations of statutes, rules, orders and leases pertaining to submerged and

submersible lands.

(c) The impact of the violation on public interests in fishery, navigation and recreation.
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(d) Any other factors determined by the director to be relevant and consistent with the policy

of ORS 274.040 or 274.867 or section 4 of this 2015 Act.

(3) The penalty imposed under this section may be remitted or mitigated upon such terms and

conditions as the director determines to be proper and consistent with the policy of ORS 274.040

or 274.867 or section 4 of this 2015 Act. Upon the request of the person incurring the penalty, the

director shall consider evidence of the economic and financial condition of the person in determining

whether a penalty shall be remitted or mitigated.

REMOVAL OR FILL PERMIT APPLICATION PROCESS

SECTION 10. ORS 196.810 is amended to read:

196.810. (1)(a) Except as otherwise specifically permitted under ORS 196.600 to 196.905, a person

may not remove any material from the beds or banks of any waters of this state or fill any waters

of this state without a permit issued under authority of the Director of the Department of State

Lands, or in a manner contrary to the conditions set out in the permit, or in a manner contrary to

the conditions set out in an order approving a wetland conservation plan.

(b) Notwithstanding the permit requirements of this section and notwithstanding the provisions

of ORS 196.800 (3) and (13), if any removal or fill activity is proposed in essential indigenous

anadromous salmonid habitat, except for those activities customarily associated with agriculture, a

permit is required. “Essential indigenous anadromous salmonid habitat” as defined under this sec-

tion shall be further defined and designated by rule by the Department of State Lands in consulta-

tion with the State Department of Fish and Wildlife and in consultation with other affected parties.

(c) A person is not required to obtain a permit under paragraph (b) of this subsection for pros-

pecting or other nonmotorized activities resulting in the removal from or fill of less than one cubic

yard of material at any one individual site and, cumulatively, not more than five cubic yards of

material within a designated essential indigenous anadromous salmonid habitat segment in a single

year. Prospecting or other nonmotorized activities may be conducted only within the bed or wet

perimeter of the waterway and may not occur at any site where fish eggs are present. Removal or

filling activities customarily associated with mining require a permit under paragraph (b) of this

subsection.

(d) A permit is not required under paragraph (b) of this subsection for construction or mainte-

nance of fish passage and fish screening structures that are constructed, operated or maintained

under ORS 498.306, 498.316, 498.326 or 509.600 to 509.645.

(e)(A) Notwithstanding the permit requirements of this section and notwithstanding the

provisions of ORS 196.800 (3) and (13), if any removal or fill activity is proposed in Oregon’s

territorial sea that is related to an ocean renewable energy facility as defined in section 1

of this 2015 Act, a permit is required.

(B) An application for a permit related to an ocean renewable energy facility in the ter-

ritorial sea must include all of the information required by that part of the Territorial Sea

Plan that addresses the development of ocean renewable energy facilities in the territorial

sea.

(C) The Department of State Lands may not issue a removal or fill permit for an ocean

renewable energy facility that does not comply with the criteria described in that part of the

Territorial Sea Plan that addresses the development of ocean renewable energy facilities in

the territorial sea.

[(e)] (f) Nothing in this section limits or otherwise changes the exemptions under ORS 196.905.

[(f)] (g) As used in paragraphs (b) and (c) of this subsection:

(A) “Bed” means the land within the wet perimeter and any adjacent nonvegetated dry gravel

bar.

(B) “Essential indigenous anadromous salmonid habitat” means the habitat that is necessary to

prevent the depletion of indigenous anadromous salmonid species during their life history stages of

spawning and rearing.
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(C) “Indigenous anadromous salmonid” means chum, sockeye, Chinook and Coho salmon, and

steelhead and cutthroat trout, that are members of the family Salmonidae and are listed as sensitive,

threatened or endangered by a state or federal authority.

(D) “Prospecting” means searching or exploring for samples of gold, silver or other precious

minerals, using nonmotorized methods, from among small quantities of aggregate.

(E) “Wet perimeter” means the area of the stream that is under water or is exposed as a non-

vegetated dry gravel bar island surrounded on all sides by actively moving water at the time the

activity occurs.

(2) A public body, as defined in ORS 174.109, may not issue a lease or permit contrary or in

opposition to the conditions set out in the permit issued under ORS 196.600 to 196.905.

(3) Subsection (1) of this section does not apply to removal of material under a contract, permit

or lease with any public body, as defined in ORS 174.109, entered into before September 13, 1967.

However, no such contract, permit or lease may be renewed or extended on or after September 13,

1967, unless the person removing the material has obtained a permit under ORS 196.600 to 196.905.

(4) Notwithstanding subsection (1) of this section, the Department of State Lands may issue,

orally or in writing, an emergency authorization to a person for the removal of material from the

beds or banks or filling of any waters of this state in an emergency, for the purpose of making re-

pairs or for the purpose of preventing irreparable harm, injury or damage to persons or property.

The emergency authorization issued under this subsection:

(a) Shall contain conditions of operation that the department determines are necessary to mini-

mize impacts to water resources or adjoining properties.

(b) Shall be based, whenever practicable, on the recommendations contained in an on-site eval-

uation by an employee or representative of the department.

(c) If issued orally, shall be confirmed in writing by the department within five days.

(d) Does not relieve the person from payment of a fee calculated in the manner provided in ORS

196.815.

SECTION 11. ORS 196.810, as amended by section 2, chapter 516, Oregon Laws 2001, section

97, chapter 14, Oregon Laws 2003, section 64, chapter 71, Oregon Laws 2007, section 5, chapter 625,

Oregon Laws 2007, and section 15, chapter 849, Oregon Laws 2007, is amended to read:

196.810. (1)(a) Except as otherwise specifically permitted under ORS 196.600 to 196.905, a person

may not remove any material from the beds or banks of any waters of this state or fill any waters

of this state without a permit issued under authority of the Director of the Department of State

Lands, or in a manner contrary to the conditions set out in the permit, or in a manner contrary to

the conditions set out in an order approving a wetland conservation plan.

(b) A permit is not required under paragraph (a) of this subsection for prospecting or other

nonmotorized activities resulting in the removal from or fill of less than one cubic yard of material

at any one individual site and, cumulatively, not more than five cubic yards of material within a

particular stream segment in a single year. Prospecting or other nonmotorized activities may be

conducted only within the bed or wet perimeter of the waterway and may not occur at any site

where fish eggs are present. Removal or filling activities customarily associated with mining require

a permit under paragraph (a) of this subsection.

(c) A permit is not required under paragraph (a) of this subsection for construction or mainte-

nance of fish passage and fish screening structures associated with irrigation ditches or the main-

tenance of drainage ditches that are constructed, operated or maintained under ORS 498.306,

498.316, 498.326 or 509.600 to 509.645.

(d)(A) Notwithstanding the permit requirements of this section and notwithstanding the

provisions of ORS 196.800 (3) and (13), if any removal or fill activity is proposed in Oregon’s

territorial sea that is related to an ocean renewable energy facility as defined in section 1

of this 2015 Act, a permit is required.

(B) An application for a permit related to an ocean renewable energy facility in the ter-

ritorial sea must include all of the information required by that part of the Territorial Sea
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Plan that addresses the development of ocean renewable energy facilities in the territorial

sea.

(C) The Department of State Lands may not issue a removal or fill permit for an ocean

renewable energy facility that does not comply with the criteria described in that part of the

Territorial Sea Plan that addresses the development of ocean renewable energy facilities in

the territorial sea.

[(d)] (e) Nothing in this section limits or otherwise changes the exemptions under ORS 196.905.

(2) A public body, as defined in ORS 174.109, may not issue a lease or permit contrary or in

opposition to the conditions set out in the permit issued under ORS 196.600 to 196.905.

(3) Subsection (1) of this section does not apply to removal of material under a contract, permit

or lease with any public body, as defined in ORS 174.109, entered into before September 13, 1967.

However, a contract, permit or lease may not be renewed or extended on or after September 13,

1967, unless the person removing the material has obtained a permit under ORS 196.600 to 196.905.

(4) Notwithstanding subsection (1) of this section, the Department of State Lands may issue,

orally or in writing, an emergency authorization to a person for the removal of material from the

beds or banks or filling of any waters of this state in an emergency, for the purpose of making re-

pairs or for the purpose of preventing irreparable harm, injury or damage to persons or property.

The emergency authorization issued under this subsection:

(a) Shall contain conditions of operation that the department determines are necessary to mini-

mize impacts to water resources or adjoining properties.

(b) Shall be based, whenever practicable, on the recommendations contained in an on-site eval-

uation by an employee or representative of the department.

(c) If issued orally, shall be confirmed in writing by the department within five days.

(d) Does not relieve the person from payment of a fee calculated in the manner provided in ORS

196.815.

(5) As used in this section:

(a) “Bed” means the land within the wet perimeter and any adjacent nonvegetated dry gravel

bar.

(b) “Prospecting” means searching or exploring for samples of gold, silver or other precious

minerals, using nonmotorized methods, from among small quantities of aggregate.

(c) “Wet perimeter” means the area of the stream that is under water or is exposed as a non-

vegetated dry gravel bar island surrounded on all sides by actively moving water at the time the

activity occurs.

SECTION 12. ORS 196.815 is amended to read:

196.815. (1) A person who is required to have a permit to remove material from the bed or banks

or fill any waters of this state shall file a written application with the Director of the Department

of State Lands for each individual project before performing any removal or fill.

(2)(a) Except as otherwise may be provided by the rules of the Department of State Lands

for removal or fill permits related to ocean renewable energy facilities as defined in section

1 of this 2015 Act, each application under subsection (1) of this section must be accompanied by a

base fee in accordance with the following schedule:

(A) For a removal by a private operator, or a person contracting to perform services for a pri-

vate operator, $85.

(B) For a removal by a public body, $250.

(C) For a removal by a commercial operator, $250.

(D) For a fill by a private operator, or a person contracting to perform services for a private

operator, $250.

(E) For a fill by a public body, $620.

(F) For a fill by a commercial operator, $620.

(G) For erosion-flood repair, including riprap, no fee.
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(b) In addition to the base fee for removal established under paragraph (a) of this subsection,

each applicant shall also pay as part of the application fee the following fee based on the volume

of removal material:

(A) Less than 500 cubic yards, no volume fee.

(B) 500 to less than 5,000 cubic yards, $125.

(C) 5,000 to less than or equal to 50,000 cubic yards, $250.

(D) Over 50,000 cubic yards, $375.

(c) In addition to the base fee for fill established under paragraph (a) of this subsection, each

applicant shall also pay as part of the application fee the following fee based on the volume of fill

material:

(A) Less than 500 cubic yards, no volume fee.

(B) 500 to less than 3,000 cubic yards, $125.

(C) 3,000 to less than or equal to 10,000 cubic yards, $250.

(D) Over 10,000 cubic yards, $375.

(d) The department may establish by rule a volume-based fee for the commercial removal of sand

and gravel from the waters of this state for use in administering the provisions of the fill and re-

moval law in this state.

(e) For the purposes of this subsection:

(A) “Private operator” means any person undertaking a project for exclusively a nonincome-

producing and nonprofit purpose;

(B) “Public body” means federal, state, and local governmental bodies, unless specifically ex-

empted by law, engaged in projects for the purpose of providing free public services;

(C) “Commercial operator” means any person undertaking a project having financial profit as

a goal;

(D) “Riprap” means the facing of a streambank with rock or similar substance to control erosion

in accordance with rules adopted by the department [of State Lands]; and

(E) “Erosion-flood repair” means riprap or any other work necessary to preserve existing facil-

ities and land from flood and high streamflows, in accordance with regulations promulgated by the

department.

(3) For each application that involves both removal and filling, the application fee assessed shall

be either for removal or filling, whichever is higher according to the fee schedule in subsection (2)

of this section.

(4) The department may waive the fees specified in subsection (2) of this section for a permit

that will be used to perform a voluntary habitat restoration project.

(5) A person who receives an emergency authorization under ORS 196.810 to remove material

from the beds or banks of any waters of this state or to fill any waters of this state shall, within

45 days after receiving the authorization, submit a fee to the department calculated in the manner

provided under this section for permit applications.

(6) Each holder of a material removal or fill permit shall pay a fee during the term of the permit

in accordance with the schedule set forth in subsection (2) of this section, except that the applicant

shall pay only the base fee. For multiyear permits valid over a period of more than one year, the

department may assess a one-time fee that covers all fees due under subsection (2) of this section

for the period of the permit. The permit shall be suspended during any period of delinquency of

payment as though no permit was applied for. Notwithstanding this subsection the director may,

before granting a renewal of the permit, require the permittee to show that the continued exercise

of the permit is consistent with the protection, conservation and best use of the water resources of

this state.

(7) Fees received under this section shall be credited to the Common School Fund for use by the

department in administration of ORS 196.600 to 196.905.

(8) The director shall issue an order revising the fees specified in this section on January 1 of

each year, beginning in 2009, based on changes in the Portland-Salem, OR-WA Consumer Price Index

for All Urban Consumers for All Items as published by the Bureau of Labor Statistics of the United
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States Department of Labor. The director shall round the amount of each fee to the nearest dollar.

The revised fees shall take effect January 1 and apply for that calendar year.

SECTION 13. ORS 196.825 is amended to read:

196.825. (1) The Director of the Department of State Lands shall issue a permit applied for under

ORS 196.815 if the director determines that the project described in the application:

(a) Is consistent with the protection, conservation and best use of the water resources of this

state as specified in ORS 196.600 to 196.905; and

(b) Would not unreasonably interfere with the paramount policy of this state to preserve the use

of its waters for navigation, fishing and public recreation.

(2) If the director issues a permit applied for under ORS 196.815 to a person that proposes a

removal or fill activity for construction or maintenance of a linear facility, and if that person is not

a landowner or a person authorized by a landowner to conduct the proposed removal or fill activity

on a property, then the person may not conduct removal or fill activity on that property until the

person obtains:

(a) The landowner’s consent;

(b) A right, title or interest with respect to the property that is sufficient to undertake the re-

moval or fill activity; or

(c) A court order or judgment authorizing the use of the property.

(3) In determining whether to issue a permit, the director shall consider all of the following:

(a) The public need for the proposed fill or removal and the social, economic or other public

benefits likely to result from the proposed fill or removal. When the applicant for a permit is a

public body, the director may accept and rely upon the public body’s findings as to local public need

and local public benefit.

(b) The economic cost to the public if the proposed fill or removal is not accomplished.

(c) The availability of alternatives to the project for which the fill or removal is proposed.

(d) The availability of alternative sites for the proposed fill or removal.

(e) Whether the proposed fill or removal conforms to sound policies of conservation and would

not interfere with public health and safety.

(f) Whether the proposed fill or removal is in conformance with existing public uses of the wa-

ters and with uses designated for adjacent land in an acknowledged comprehensive plan and land

use regulations.

(g) Whether the proposed fill or removal is compatible with the acknowledged comprehensive

plan and land use regulations for the area where the proposed fill or removal is to take place or

can be conditioned on a future local approval to meet this criterion.

(h) Whether the proposed fill or removal is for streambank protection.

(i) Whether the applicant has provided all practicable mitigation to reduce the adverse effects

of the proposed fill or removal in the manner set forth in ORS 196.800. In determining whether the

applicant has provided all practicable mitigation, the director shall consider the findings regarding

wetlands set forth in ORS 196.668 and whether the proposed mitigation advances the policy objec-

tives for the protection of wetlands set forth in ORS 196.672.

(4) The director may issue a permit for a project that results in a substantial fill in an estuary

for a nonwater dependent use only if the project is for a public use and would satisfy a public need

that outweighs harm to navigation, fishery and recreation and if the proposed fill meets all other

criteria contained in ORS 196.600 to 196.905.

(5) If the director issues a permit, the director may impose such conditions as the director

considers necessary to carry out the purposes of ORS 196.805 and 196.830 and subsection (1) of this

section and to provide mitigation for the reasonably expected adverse effects of project development.

In formulating such conditions the director may request comment from public bodies, as defined in

ORS 174.109, federal agencies and tribal governments affected by the permit. Each permit is valid

only for the time specified therein. The director shall impose, as conditions to any permit, general

authorization or wetland conservation plan, measures to provide mitigation for the reasonably ex-
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pected adverse effects of project development. Compensatory mitigation shall be limited to replace-

ment of the functions and values of the impacted water resources of this state.

(6)(a) The director may request comment from interested parties and adjacent property owners

on any application for a permit.

(b) The director shall furnish to any person, upon written request and at the expense of the

person who requests the copy, a copy of any application for a permit or authorization under this

section or ORS 196.850.

(c) For permit applications for a removal or fill activity for construction or maintenance of a

linear facility that are deemed complete by the director, the director shall notify by first-class mail,

electronic mail or electronic facsimile transmission all landowners whose land is identified in the

permit application and all landowners whose land is adjacent to the property of a landowner whose

land is identified in the permit application.

(7) Any applicant whose application for a permit or authorization has been deemed incomplete

or has been denied, or who objects to any of the conditions imposed under this section by the di-

rector, may, within 21 days of the denial of the permit or authorization or the imposition of any

condition, request a hearing from the director. Thereupon the director shall set the matter down for

hearing, which shall be conducted as a contested case in accordance with ORS 183.415 to 183.430,

183.440 to 183.460 and 183.470. After such hearing, the director shall enter an order containing

findings of fact and conclusions of law. The order shall rescind, affirm or modify the director’s initial

order. Appeals from the director’s final order may be taken to the Court of Appeals in the manner

provided by ORS 183.482.

(8) Except for a permit issued under the process set forth in ORS 517.952 to 517.989, the director

shall:

(a) Determine whether an application is complete within 30 days from the date the Department

of State Lands receives the application. If the director determines that an application is complete,

the director shall distribute the application for comment pursuant to subsection (5) of this section.

If the director determines that the application is not complete, the director shall notify the applicant

in writing that the application is deficient and explain, in the same notice, the deficiencies.

(b) Issue a permit decision within 90 days after the date the director determines that the appli-

cation is complete unless:

(A) An extension of time is granted under subsection (10)(b) of this section; [or]

(B) The applicant and the director agree to a longer time period[.]; or

(C) The director determines that an extension is necessary to coordinate the issuance

of a proprietary authorization decision for an ocean renewable energy facility under section

4 of this 2015 Act and a removal or fill permit decision.

(9) Permits issued under this section shall be in lieu of any permit or authorization that might

be required for the same operation under ORS 164.775, 164.785, 468.020, 468.035, 468.045, 468.055,

468.060, 468.110, 468.120, 468B.005 to 468B.030 and 468B.048 to 468B.085, so long as:

(a) The operation is that for which the permit or authorization is issued; and

(b) The standards for granting the permit or authorization are substantially the same as those

established pursuant to ORS 164.775, 164.785, 468.020, 468.035, 468.045, 468.055, 468.110, 468.120,

468B.005 to 468B.030 and 468B.048 to 468B.085 to the extent they affect water quality.

(10)(a) Any public body, as defined in ORS 174.109, federal agency or tribal government re-

quested by the director to comment on an application for a permit must submit its comments to the

director not more than 30 days after receiving the request for comment. If a public body, federal

agency or tribal government fails to comment on the application within 30 days, the director shall

assume that the public body, federal agency or tribal government has no objection.

(b) The Department of Environmental Quality shall provide comments to the director within 75

days after receiving notice under subsection (5) of this section if the permit action requires certif-

ication under the Federal Water Pollution Control Act (P.L. 92-500), as amended.

(11) In determining whether to issue a permit, the director may consider only standards and

criteria in effect on the date the director receives the completed application.
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(12) As used in this section:

(a) “Applicant” means a landowner, a person authorized by a landowner to conduct a removal

or fill activity or a person that proposes a removal or fill activity for construction or maintenance

of a linear facility.

(b) “Completed application” means a signed permit application form that contains all necessary

information for the director to determine whether to issue a permit, including:

(A) A map showing the project site with sufficient accuracy to easily locate the removal or fill

site;

(B) A project plan showing the project site and proposed alterations;

(C) The fee required under ORS 196.815;

(D) Any changes that may be made to the hydraulic characteristics of waters of this state and

a plan to minimize or avoid any adverse effects of those changes;

(E) If the project may cause substantial adverse effects on aquatic life or aquatic habitat within

this state, documentation of existing conditions and resources and identification of the potential

impact if the project is completed;

(F) An analysis of alternatives that evaluates practicable methods to minimize and avoid impacts

to waters of this state;

(G) If the project is to fill or remove material from wetlands, a wetlands mitigation plan; and

(H) Any other information that the director deems pertinent and necessary to make an informed

decision on whether the application complies with the policy and standards set forth in this section.

(c) “Linear facility” includes any railway, highway, road, pipeline, water or sewer line, commu-

nication line, overhead or underground electrical transmission or distribution line or similar facility.

SECTION 14. (1) The Department of State Lands shall convene a committee to assist the

department in evaluating whether to establish by rule a general permit under ORS 196.816,

or grant by rule a general authorization under ORS 196.850, for ocean renewable energy fa-

cilities that are used as components of research projects or demonstration projects that

produce ocean renewable energy.

(2) The committee required under subsection (1) of this section shall include, but is not

limited to:

(a) Representatives of ocean renewable energy industries;

(b) Representatives of marine industries; and

(c) Representatives of interests related to ocean resources.

(3) Notwithstanding any contrary provision of ORS 196.816 or 196.850, the department

shall, before establishing a general permit under ORS 196.816 or granting a general authori-

zation under ORS 196.850 for the ocean renewable energy facilities described in subsection

(1) of this section, convene an advisory committee in accordance with ORS 183.333 to assist

the department in drafting rules under ORS 196.816 or 196.850 and this section.

(4) As used in this section, “ocean renewable energy” and “ocean renewable energy fa-

cility” have the meaning given those terms in section 1 of this 2015 Act.

EXEMPTION FROM REGULATION AS HYDROELECTRIC PROJECT

SECTION 15. ORS 543.014 and sections 1, 2, 3 and 4, chapter 152, Oregon Laws 2011, are

repealed.

SECTION 16. Section 17 of this 2015 Act is added to and made a part of ORS chapter 543.

SECTION 17. The provisions of this chapter and ORS chapter 543A do not apply to an

ocean renewable energy facility as defined in section 1 of this 2015 Act if:

(1) The facility is located within Oregon’s territorial sea, as defined in ORS 196.405; or

(2) The facility is in an estuary, unless any part of the facility is not subject to a pro-

prietary authorization issued by the Department of State Lands under section 4 of this 2015

Act.

Enrolled Senate Bill 319 (SB 319-A) Page 12



MISCELLANEOUS

SECTION 18. The unit captions used in this 2015 Act are provided only for the conven-

ience of the reader and do not become part of the statutory law of this state or express any

legislative intent in the enactment of this 2015 Act.

SECTION 19. This 2015 Act being necessary for the immediate preservation of the public

peace, health and safety, an emergency is declared to exist, and this 2015 Act takes effect

on its passage.

Passed by Senate March 23, 2015

..................................................................................

Lori L. Brocker, Secretary of Senate

..................................................................................

Peter Courtney, President of Senate

Passed by House June 2, 2015

..................................................................................

Tina Kotek, Speaker of House

Received by Governor:

........................M.,........................................................., 2015

Approved:

........................M.,........................................................., 2015

..................................................................................

Kate Brown, Governor

Filed in Office of Secretary of State:

........................M.,........................................................., 2015

..................................................................................

Jeanne P. Atkins, Secretary of State
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August 13, 2015 
 
 
 
 
To: Governor Kate Brown 
 Secretary of State Jeanne P. Atkins 
 State Treasurer Ted Wheeler 
 
From: Mary M. Abrams, Director 
 
Subject: Legislative Summary 
 
 
All five agency-sponsored bills and the Department’s 2015-17 Governor’s Balanced 
Budget were approved by the 2015 Legislature:  
 
SB 249: Allows DSL to continue selling wetland mitigation credits in watersheds where 
a state-sponsored bank was developed, and where a private mitigation bank 
subsequently was established. 
 
HB 2460: Establishes an administrative fee for processing utility easement applications. 
 
HB 2461: Amends ORS 274.043 to add back language inadvertently removed in 2011 
to allow DSL to offer lower-cost registrations for certain waterway structures on state-
owned land. 
 
HB 2462: Allows DSL to keep an electronic copy (as opposed to a hard copy) of other 
agencies’ real estate transactions. 
 
HB 2463: Creates a Submerged Land Enhancement Fund for removing derelict 
structures and marine debris on state-owned waterways.  
 
HB 5037: DSL budget bill. 
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Other Legislation of Interest 
 
Passed  
 

• SB 912: Establishes a process for the State Land Board to identify and declare 
the state's interest in historically filled lands and to provide notice of such 
declaration. The bill provides funding for the agency in the 2015-17 biennium to 
begin this multi-year process. The legislation was based on recommendations 
from the Filled Lands Advisory Group that reported on its work to the State Land 
Board in June 2014.  At its June 2015 meeting, the Board authorized the 
Department to initiate rulemaking to implement the FLAG recommendations. 

 
• SB 319: Consolidates review and permitting for renewable ocean energy projects 

within the Territorial Sea with the Department of State Lands. The bill also 
eliminated the water right and hydroelectric license requirement from the Oregon 
Water Resources Department for such projects.  
 

• HB 3315: Requires ODFW to track costs incurred in providing services to 
executive department agencies, beginning Jan. 1, 2016. The agency cannot bill 
other agencies until after July 1, 2019.  
 

Did not advance 
 

• Legislation related to the Elliott State Forest – HB 3474 (Trust Land Transfer 
program) and HB 3533 (affirming the Land Board’s constitutional authority to sell 
or trade lands within the forest).  

 
• SB 830 which would have consolidated all motorized in-stream and upland 

placer mining (suction dredging) with the DEQ. This bill would have created 
additional cultural and natural resource protections, and lifted a moratorium 
directed by 2013 legislation (SB 838). The failure of this bill to pass means the 
moratorium will go into effect on Jan. 2, 2016. DSL and DEQ have begun 
outreach to inform miners and others about the moratorium.  

 
• HB 3217 which would have required DSL to adopt a pilot project for general 

authorizations (GAs) for artificial beaver dams. The agency does plan to begin 
rulemaking to modify an existing GA or create a new GA to allow for the use of 
beavers to help with stream and wetland habitat restoration, and may develop a 
general permit via rulemaking as well.  
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Regular Meeting 
August 13, 2015 
Agenda Item 3 

 
 

SUBJECT 
 
Provide the results of the third phase of the Elliott State Forest Alternatives Project 
regarding the Common School lands within the Elliott State Forest (Elliott State Forest 
Alternatives Project Supplemental Report – “the Supplemental Report”; Appendix A), 
and request direction for further action. 
 
ISSUE 
 
Whether the State Land Board should: 
 
• Determine that the New Manager option is not a viable alternative at this time; 
• Determine that the Habitat Conservation Plan (HCP) option is not a viable alternative 

at this time; 
• Determine it is appropriate to transfer the Elliott Property; 
• Determine it is appropriate to transfer the Elliott Property while meeting both the 

State Land Board’s federal and constitutional obligations (the Trust Obligations) to 
the Common School Fund and give due consideration to the protection and 
conservation of natural resources as per ORS 273.051(2)(b); 

• Determine that the Department of State Lands’ Transaction-Specific Protocol to 
Identify Potential Comprehensive Ownership Transferees for the Elliott Property (the 
Protocol; Appendix B) is an appropriate way to meet both the Trust Obligations and 
give due consideration to the protection and conservation of natural resources; 

• Direct the Department of State Lands (the Department) to commence and implement 
the Protocol; 

• Approve the method of sale for the Elliott Property as per OAR 141-067-0320 by 
offer of direct sale at Department estimate of value, and as further described in the 
Protocol; 

• Issue the proposed Resolution and Order as provided in Appendix C of this agenda 
item to provide for all other action necessary or desirable in order to effectuate a 
comprehensive ownership transfer of the Elliott Property. 
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AUTHORITY 
 
Federal Admissions Act for Oregon; 11 Stat 383 Section 4 (1859). 
Oregon Constitution, Article VIII, Sections 2 and 5. 
ORS 273.031; relating to the State Land Board. 
ORS 273.041; relating to the Department of State Lands. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.065; relating to the finality of certain actions. 
ORS 273.171; relating to the duties and authority of the Director. 
OAR 141-067-0270; relating to the methods for conducting land sales. 
 
SUMMARY 
 
The Elliott State Forest was created in 1930 to provide long-term funding for Oregon’s 
K-12 public schools and is managed for the State Land Board (the Board) by the 
Department of Forestry.  Over time, timber harvests have been greatly reduced, due 
primarily to protection of threatened species listed under the federal Endangered 
Species Act (ESA).  This downward trend has culminated in net deficits over the past 
few years with no upturn in revenues projected in the foreseeable future from managing 
the Elliott.  Since Fiscal Year 2013, losses from the Elliott are estimated to be about $5 
million with annual deficits of between $500,000 and $1 million projected to continue 
indefinitely under the status quo.  The revenue losses from this real property asset need 
to be carefully evaluated for their effect on the Board’s trust obligations to the Common 
School Fund. 
 
In May of 2014, the Department initiated the Elliott State Forest Alternatives Project to 
develop a range of feasible business models for future ownership and management of 
the Elliott.  A project team was established in the summer of 2014 to carry out this work.  
Through group work sessions and individual contacts, the project team sought ideas 
from education beneficiaries, conservation and land trust representatives, timber 
management interests, tribal governments, elected officials, economic and community 
development groups, and government agencies. 
 
Over the course of the past 15 months, the Department has continued to collect 
extensive public input and complete thorough due diligence on a wide range of potential 
options for the Common School Fund trust lands within the Elliott State Forest.  This 
due diligence also included soliciting written responses over the past two months from 
various state and federal agencies regarding their interest in being part of a potential 
path forward for the Elliott. The summary of this outreach effort is presented in Appendix 
D (Elliott Alternatives Project Outreach Summary). 
 
In addition, the project team formed an interagency technical workgroup and worked 
with technical consultants (e.g. Evergreen Economics and Mason, Bruce & Girard) to 
conduct research, model alternatives, and investigate options for the Elliott. The interim 
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results of this project have been presented at both the December 2014 and June 2015 
State Land Board meetings (including the Elliott State Forest Alternatives Project 
Report; Elliott State Forest – Analysis of Alternatives Report; and the associated 
meeting agenda items). 
 
At their December 2014 meeting, the State Land Board directed the Department to 
pursue further due diligence on three possible scenarios for the Elliott:  
 
1) Reducing costs and increasing revenues by contracting with a manager other than 

the Department of Forestry, without increasing legal risks (New Manager option);  
2) Improving revenues by negotiating a Habitat Conservation Plan (HCP) that would 

provide sufficient and consistent revenue while controlling risk (HCP option); and  
3) Changing Common School Fund ownership by divesting some or all of the Elliott 

while retaining either public ownership or protection of a broad range of public 
values currently provided by the forest (Ownership Transfer option).  

 
The Board also requested the Department investigate several legal questions around 
the state’s trust obligations and alternatives for managing legal risk, particularly with the 
New Manager option.   
 
At the Board’s June 2015 meeting, the Department provided an update on the due 
diligence being conducted on these three scenarios.  While most of the work had been 
completed for the New Manager and HCP options, the Department reported details of 
the Ownership Transfer option still needed further work. The Department committed to 
reconnecting with stakeholders and interested parties before bringing recommendations 
back to the Board to seek direction on the preferred path forward for the Elliott. 
 
The New Manager option contemplated changing forest management to a private 
contractor, rather than continue management by the Department of Forestry. This 
alternative was proposed as a way to potentially increase returns, through decreased 
management costs and increased harvest levels, while sharing the legal risk associated 
with these management changes.  The Department has completed due diligence, 
gathering information on business interest, including legal risk tolerance of interested 
parties.  The information is summarized below: 

• There is market interest in providing forest management services on the Elliott, but 
only on a time and materials basis only; 

• Private managers expressed interest in managing under an HCP to reduce legal 
risk, but developing an HCP likely would increase costs; 

• It appears unlikely a private manager would assume any significant legal liability for 
known risks around managing the property unless there was co-ownership and such 
an arrangement would limit participation to forest managers with an available 
ownership-type business model and available capital;  
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• Engaging a new manager would not significantly reduce legal risks for the Board and 
the Common School Fund; and   

• Because of start-up costs and the likelihood of early litigation, it is expected net 
costs to the Common School Fund over the next five years would increase, not 
decrease, with this option. 

 
Therefore at this time, the Department’s assessment of the New Manager Option is that 
it is unlikely to reduce either the current legal risk exposure or the current losses to the 
Common School Fund over the next five years. Beyond five years there is uncertainty 
about the financial losses/returns. A more detailed discussion of this assessment and a 
recommendation can be found in the Elliott State Forest Alternatives Project 
Supplemental Report. 
 
The HCP option would continue negotiations with the federal services (National 
Oceanic and Atmospheric Administration (NOAA) Fisheries and the United States Fish 
and Wildlife Service (USFWS)) on a potential HCP for the management of the Elliott.  
This alternative has been considered due to its potential to provide increased future 
revenue predictability from the Elliott State Forest, while also leading to improvements 
in conservation values.  Such an HCP, if approved by the federal services, would 
include an Incidental Take Permit (ITP) under Section 10 of the ESA.  In December 
2014, the Land Board supported continued exploration of the feasibility of an HCP for 
the Elliott, but expressed concern about the ongoing investment of Department 
resources.  The Department continued discussions with the federal agencies, and has 
made the following assessment of this option. 

• Developing an HCP for the Elliott would be a highly complicated undertaking with 
uncertain likelihood of adoption of a legally defensible HCP that allowed sufficient 
harvest.   

• The HCP complexity is due to the nature of the species involved; the overlapping 
responsibilities of regulatory agencies; and the high likelihood of significant 
public/legal challenges both during plan development and to the adopted plan.   

• The State has been pursuing HCPs on the Elliott since the northern spotted owl and 
marbled murrelet first were listed in the early 1990s, there is no guarantee that this 
attempt would be any more successful than the others. 

• The most promising concept currently in discussion is an HCP that would last 10 
years, based on site-specific conservation measures to achieve desired habitat 
outcomes.  The plan would then need to be renegotiated in 10 years based on 
information gathered. 
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• The estimated net revenue to the Common School Fund for the modeled 23-27 
MMBF level harvest, would be $2.0 – 6.1 million/year (0.6 – 1.7% return on asset 
value).1   

• This level of harvest does not account for potential disruptions due to legal 
challenges to the HCP and subsequent management of the forest.  Nor does it 
account for potential changes in the ESA status of species of concern. 

• There is a history of continued legal challenges even with an adopted HCP including 
the 2008 suit challenging the previous Elliott Northern Spotted Owl HCP and current 
litigation over a forest management HCP on constitutional lands in Montana that has 
resulted in a harvest injunction on about 90,000 acres. 

 
Therefore at this time, the Department’s assessment of the HCP option is that it fails to 
substantially increase revenue and it is does not provide the complete legal coverage to 
ensure even the reduced revenues. After years of ongoing work on a multispecies HCP 
for the Elliott, the primary issues remain: 1) constraints on net revenue, given required 
conservation measures and mitigation; and 2) uncertainty of the legal coverage under 
the ITP.  A more detailed discussion of this assessment and recommendation can be 
found in the Supplemental Report. 
 
The Ownership Transfer option has been further developed and a full description of 
the protocol to implement this option as well as an assessment and associated 
recommendations are presented in the Supplemental Report.  This protocol is based on 
a transfer that would both meet the trust obligation of the State Land Board to receive 
full market value for the Elliott and provide due consideration of the public outcomes 
identified by numerous stakeholders and the State Land Board.  The protocol is based 
on receiving an acquisition plan for the entire Elliott at full market value (established by 
the Department’s appraisal) while committing at a minimum to protect identified public 
outcomes produced by the forest.  The Department’s assessment of this option follows: 
 
• The recent and projected-to-continue low returns, combined with the decreases in 

asset value of the Elliott, make it appropriate for the State Land Board to consider 
divesting of this asset. 

• By requiring full market value in a transfer of the entire property, the Ownership 
Transfer option meets the State Land Board’s trust obligation; 

• The additional transfer requirement to conserve, without compromising the trust 
obligation, a number of resources provided by the Elliott allows the State Land Board 
to give due consideration to the protection and conservation of natural and other 
resources in compliance with ORS 273.051(2)(b); 

                                                           
1 Based on a range of recent stumpage prices ($325-425/MBF) and projected costs including implementation of an 
HCP at 25 MMBF ($200 – 240/MBF).  
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• The Ownership Transfer option provides broad opportunity for participation by all 
interested parties to work toward a balanced solution for the future of the Elliott; 

• The Ownership Transfer option is designed to be implemented within the existing 
State Land Board authority supplemented by the transaction-specific protocol; and 

• Therefore, the Ownership Transfer option minimizes legal risk by both providing full 
fair market value to meet the trust obligations and giving due consideration to other 
public outcomes as required by statute. 

 
The Ownership Transfer option is a two-step process that would provide the opportunity 
for any interested party to engage in developing an acquisition plan for the Elliott that 
would include a suite of public outcomes from working forests to conservation areas. 
This approach would first and foremost meet the Board’s trust obligations to the 
Common School Fund, but also provide protection for several public outcomes (e.g. 
recreational access, a working forest, and conservation of older tree stands and Coho 
spawning areas). 
 
At this time the Department assessment of the Ownership Transfer option is that it will 
meet the Board’s trust responsibility to the Common School Fund with a minimum of 
legal risk.  If, however, no potential comprehensive ownership transferees are identified 
through the protocol, then the Department will return to the Board for further instructions 
including whether to proceed with an ownership transfer that does not protect public 
benefits beyond the protections provided under applicable federal, state, and local law. 
 
RECOMMENDATION 
 
The Department recommends that the State Land Board adopt the Elliott State Forest 
Alternatives Project Supplemental Report in Appendix A (except to the extent expressly 
modified by the Board at its regular meeting on August 13, 2015) and issue the 
proposed Resolution and Order in Appendix C, thereby determining the findings and 
taking the actions as recommended. 
 
APPENDICES 
 
A. Elliott State Forest Alternatives Project Supplemental Report 
B. Transaction-Specific Protocol to Identify Potential Comprehensive Ownership 

Transferees for the Elliott Property 
C. Resolution and Order of the State Land Board of the State of Oregon 
D. Elliott Alternatives Project Outreach Summary 
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SUBJECT 
The Elliott State Forest Alternatives Project Supplemental Report provides the results of 
the third phase of the Elliott State Forest Alternatives Project regarding the Common 
School lands within the Elliott State Forest (the “Elliott Property”) and makes 
recommendations to the State Land Board (the “Board”) for determining its findings and 
taking further action. 
 
In particular, the Supplemental Report addresses whether the State Land Board should: 
 

• Determine that the new manager scenario is not a viable alternative at this time; 

• Determine that the Habitat Conservation Plan (“HCP”) scenario is not a viable 
alternative at this time;  

• Determine it is appropriate to transfer the Elliott Property;  

• Determine it is appropriate to transfer the Elliott Property while meeting both the 
State Land Board’s federal and constitutional obligations (the “Trust 
Obligations”) to the Common School Fund and give due consideration to the 
protection and conservation of natural resources as per ORS 273.051(2)(b); 

• Determine that the Department’s transaction-specific protocol to identify 
potential comprehensive ownership transferees for the Elliott Property, as 
provided in Exhibit 1 of this report (the “Protocol”), is an appropriate way to meet 
both the Trust Obligations and give due consideration to the protection and 
conservation of natural resources;  

• Direct the Department to commence and implement the Protocol; 

• Approve the method of sale for the Elliott Property as per OAR 141-067-0320 by 
offer of direct sale at Department estimate of value, and as further described in 
the Protocol;  

• Issue the proposed Resolution and Order as provided in Exhibit 2 of this 
Supplemental Report to provide for all other action necessary or desirable in 
order to effectuate a comprehensive ownership transfer of the Elliott Property. 

 
AUTHORITY 
The authority relevant to the findings and actions recommended in this report are the 
following: 
 
Federal Admissions Act for Oregon; 11 Stat 383 Section 4 (1859). 
Oregon Constitution, Article VIII, Sections 2 and 5. 
ORS 273.031; relating to the State Land Board. 
ORS 273.041; relating to the Department of State Lands. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.065; relating to the finality of certain actions. 
ORS 273.171; relating to the duties and authority of the Director. 
OAR 141-067-0270; relating to the methods for conducting land sales. 
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BACKGROUND 
The Elliott State Forest was created out of isolated sections and fragments of sections 
of Common School lands in 1930 as a way to better provide long-term funding for 
Oregon’s K-12 public schools.  It is has been managed for the Board by the Department 
of Forestry, which added to the corpus of the Common School Fund for many years 
through receipts from the harvest of timber.  Over time, however, timber harvest 
revenues have declined significantly due to required protection of threatened species.  
The Department of Forestry is now generating net deficits from managing the Elliott.  
Since Fiscal Year 2013, losses from the Elliott are estimated to have been about $5 
million, and average annual deficits of $0.5 million or greater are projected to continue 
indefinitely under the status quo.  Revenue losses from this real property asset are 
carefully evaluated for their effect on the Board’s Trust Obligations to the Common 
School Fund.  
 
In May of 2014, the Department initiated the Elliott State Forest Alternatives Project to 
develop a range of feasible business models for future ownership and management of 
the Elliott.  A project team was established in the summer of 2014 to carry out this work.  
Through group work sessions and individual contacts, the project team sought ideas 
from education beneficiaries, conservation and land trust representatives, timber 
management interests, tribal governments, elected officials, economic and community 
development groups, government agencies, and the general public.  In addition, the 
project team formed an interagency technical workgroup and worked with a technical 
consultant (Evergreen Economics) to conduct research, model alternatives, and 
investigate options for the Elliott. The results of this project were presented at the 
December 9, 2014 Board meeting in the “Elliott State Forest Alternatives Project Final 
Report” and “Elliott State Forest – Analysis of Alternatives Report.” 
 
At their December 9, 2014 meeting, the Board directed the Department to pursue 
further due diligence on three possible scenarios for the Elliott Property: 
 

(1) Reducing costs and increasing revenues by contracting with a new manager 
(other than the Department of Forestry), while also reducing risks to future 
revenues (scenario (1) - new manager); 

(2) Improving the predictability of future revenues by negotiating a Habitat 
Conservation Plan (HCP) that would allow for sufficient net revenue to make the 
Elliott Property an appropriate asset for the Common School Fund (scenario (2) - 
HCP); and  

(3) Changing Common School Fund ownership by transferring some or all of the 
Elliott Property while retaining either public ownership or protection of a broad 
range of public values currently provided by the forest (scenario (3) - ownership 
transfer). 

 
The Board directed the Department not to directly pursue a federal land transfer or 
exchange as one of the scenarios, and it also requested that the Department investigate 
several legal questions around the state’s Trust Obligations and alternatives for 
managing legal risk, particularly with the first scenario. 
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At the Board’s June 2015 meeting, the Department provided an update on due diligence 
conducted on the three scenarios.  While most of the work had been completed on 
scenarios (1) and (2), the Department reported that details of the ownership transfer 
contemplated by scenario (3) needed further work. The Department told the Board that 
it would complete due diligence on scenario (3) by August 2015, including another 
round of outreach to stakeholders and interested parties before returning to the Board to 
seek direction on the preferred path forward for the Elliott. 
 
RECOMMENDATION (A) – SCENARIO (1) – NEW MANAGER 
At its December 9, 2014 meeting, the Board directed the Department to continue to look 
into the possibility of finding a new manager for the Elliott Property in the short-term, 
and to investigate this approach with respect to the question of trust law. 

The approach that the Department took toward this scenario over the past eight months 
included (a) consultation with the Department of Justice on the question of trust law; (b) 
development of a procurement strategy; and (c) completion of a Request for Information 
process to gauge market interest and to help design a subsequent Request for 
Proposals, if the Board decided to continue with this option.   

Relevant consultations confirmed the following considerations particularly regarding the 
new manager scenario (1) and the Board’s Trust Obligations.  Article VIII of the Oregon 
Constitution designates the Board as trustee of the Common School lands for the 
exclusive benefit of public education. The beneficiaries of the trust include both current 
and future public schools.  The Constitution also recognizes that sound techniques of 
land management are important for maintaining the value of the land as an asset, even 
if it is unproductive today.  As trustees, the Board must balance the need for short-term 
revenue against the long-term value and potential future productivity of the land for 
beneficiaries in the future, together with a thorough evaluation of alternative 
investments.   

Given the significant decrease in short-term revenues (and current net operating 
losses), the Board is appropriately considering whether the Elliott Property should 
remain as an asset of the Common School Fund.  Future income aside, anything that 
improves the short-term position without diminishing the long-term value of the property 
would likely be good for beneficiaries.  This brings us to the possibility of a new 
manager.  If a new manager could improve profitability, and not increase risk 
significantly – nor cut into revenues with expensive legal costs – then this would be 
consistent with meeting the Trust Obligation.   

The Department put together a procurement strategy for finding a new manager.  It 
developed and issued a Request for Information to learn more about potential 
proposers’ abilities to improve profitability, manage risk, and reassure the Board about 
risk allocation.  This Request for Information was released in March 2015, and 
respondents were asked to answer a series of questions by the end of April.  The 
opportunity to participate was advertised on the Oregon Procurement Information 
Network (ORPIN), emailed directly to 4,973 recipients through ORPIN, posted on the 
DSL website, distributed through the Legislative Commission on Indian Services, 
advertised in both the Oregonian and the Portland Business Journal, and headlined in 

http://www.oregon.gov/dsl/docs/RFI%20141-1008-15.pdf
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several email newsletters that were sent to the 450 stakeholders who expressed an 
interest in the Elliott over the past year.  From this outreach, 25 suppliers expressed an 
interest in the Request for Information and downloaded the attachments. 

There were several responses submitted.  Findings of significance included the 
following: 

• There is market interest in providing forest management services on the Elliott 
Property, under contract on a time and materials basis, but without sharing of 
significant risk for management decisions (i.e., managers would expect the Board 
to direct them on management decisions especially those that involve legal risk); 
 

• Private managers are interested in developing an HCP to reduce legal risk, but 
developing an HCP likely would increase the cost of this option in the short run; 
 

• It is unlikely that a private manager would agree to assume any significant legal 
liability for known risks around managing the property; 
 

• Hiring a new manager under contract would not result in any significant decrease 
in risk to the value of the Elliott Property for the Common School Fund; and   
 

• Because of the start-up costs and likelihood of early litigation, it is expected that 
net costs to the Common School Fund over the next five years would increase, 
not decrease, with this approach. 

 
While legally possible, engaging a new manager would not result in any significant 
change in risk to declining value of the Elliott Property for the Common School Fund.  In 
addition, because of the start-up costs and likelihood of early litigation, it is expected 
that net costs to the Common School Fund over the next five years would increase, not 
decrease, with this approach, while uncertainty would remain around the possibility of 
significant long term revenue improvements. 

The primary options with respect to the idea of finding a new manager are: 

1. Proceed/Justify a Procurement (New Manager); or 
2. Put the New Manager Concept Aside (No New Manager). 

For the first option, the Department would propose to next: 

• Develop a Request for Qualifications; 
• Advertise that opportunity; 
• Negotiate with top responding firms; and  
• Enter into an agreement based on the best proposal. 

The development costs are estimated to be under $25,000 and a draft agreement could 
be delivered to the Board for approval in a best case by December 2015.  The 
Department anticipates a few years of transition costs associated with shifting to a new 
manager with a significant initial risk of legal challenge that would still rest with the 
Board. 

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Phase%20Two%20Documents/RFI%20141-1008-15%20Mgmt%20Complete.pdf
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For the second option, the Department would notify stakeholders that the Board is 
suspending efforts to find a new manager for now to concentrate resources on other 
alternatives.  The implementation cost would be negligible and it could be completed in 
August 2015.  

A risk assessment that considers the options above is provided in Exhibit 3. 

Recommendation (A) 

A new manager would not be able to adequately protect the Board from litigation or 
increase returns over the next five years.  This approach would not solve the problem.  
Therefore, due to the high risks and uncertainty involved with securing a new 
manager, the Department recommendation is that the new manager scenario is not a 
viable alternative at this time, and that the Department should cease working on it. 
 
RECOMMENDATION (B) – SCENARIO (2) – HCP 
One of the scenarios presented at the December 9, 2014 Board meeting was improving 
the current management situation with the Oregon Department of Forestry (ODF).  The 
Board supported continued pursuit of a Habitat Conservation Plan (HCP) for the Elliott 
Property, but expressed concern about the ongoing investment of Department 
resources given continued uncertainty about reaching an agreement with the federal 
agencies.  The Board directed the Department to see if a conceptual understanding 
could be reached between the state and the federal agencies by April 2015.  The Board 
requested that the Department return with an assessment.   

A successfully implemented HCP could provide increased predictability concerning 
future revenues from the Common School Fund, while also leading to improvements in 
conservation values.1  An HCP approved by the relevant federal regulatory agencies 
(National Oceanic and Atmospheric Administration (NOAA) Fisheries and the United 
States Fish and Wildlife Service (USFWS)), would include an Incidental Take Permit 
(ITP) under Section 10 of the federal Endangered Species Act (ESA).  The primary 
issues with an HCP are what levels of net revenue would result, given required 
conservation measures and mitigation, and what levels of predictability are possible.  
The Board originally directed ODF to develop a multi-species HCP in October 2000, to 
replace the one that had previously been in place since 1995.  ODF has been pursuing 
this new HCP off and on for the past fifteen years.  Exhibit 4 is a timeline that 
summarizes the history leading up to the current initiative. 

Developing an HCP for the Elliott would be a highly complicated undertaking due to the 
nature of the species involved, the overlapping responsibilities of regulatory agencies, 
and the high likelihood of legal challenges.  The State has been pursuing HCPs on the 
Elliott since the northern spotted owl and marbled murrelet first were listed in the early 
1990s.  A forest management plan and associated multi-species, 50-year proposed 
HCP were developed by 2008.  This approach had an estimated harvest of 35-40 
MMBF/year.  Between 2008 and 2011, the state tried to address concerns raised by 
NOAA Fisheries for protection of Coho salmon within the economic context of the 
                                                           
1 An HCP was also the suggested direction by respondents to the Management RFI when considering how best a 
private manager might manage the property.  
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Common School Fund.  Failure to develop a successful and acceptable plan at that time 
led the state to pursue a take-avoidance strategy instead of an HCP, which was set 
aside at that time.  When litigation forced policy changes and reduced harvest on the 
Elliott Property under the take-avoidance effort in 2013, ODF re-opened discussions 
with both NOAA Fisheries and USFWS.  Various approaches were explored over the 
course of 2013 and 2014 with no clear agreement on how to proceed.   

At its December 9, 2014 meeting, the Board asked for one last attempt at a compromise 
for developing an HCP to be completed by April 2015.  NOAA, USFWS, ODF, and 
Department staff worked on narrowing the gap between HCP approaches throughout 
early 2015.  A concept explored in March 2015 was to reduce the duration of the HCP 
to 10 years and develop conservation measures based on site-specific application of 
desired habitat outcomes.  This approach could allow harvesting on the Elliott Property 
at the 23-27 MMBF/year level for up to 10 years.2   

After these informal discussions with NOAA Fisheries (and USFWS), the participants 
believe a set of Coho protection strategies could be legally defended that are estimated 
to produce a best-case, harvest level of 23-27 MMBF/year for 10 years.  This “23-27 
MMBF” outcome is predicated on several significant assumptions.  This estimated level 
of harvest assumes that the GIS modeling used to predict harvest volumes is within a 
range of accuracy, and it does not account for potential disruptions due to legal 
challenges to the HCP and subsequent management of the forest, nor does it account 
to potential changes in the ESA status of species that may be present on the Elliott 
Property.  

Other factors of significance that add to the risk of this scenario include the fact that 
funding to develop an HCP to a reasonable standard (estimated at $3.5 million) has not 
yet been identified.3  There are also continued legal risks even with an HCP that is 
developed, paid for, approved, and implemented.  Two examples include the 2008 
Elliott HCP challenge where USFWS was the defendant in a lawsuit alleging non-
compliance with the Endangered Species Act, and a 2013 challenge to a trust land 
forestry HCP in western Montana against USFWS alleging that approved grizzly bear 
mitigation was arbitrary and capricious.  These and other risk factors may limit the 
viability of continuing to pursue this option.  Risks are examined in further detail in 
Exhibit 3 below. 

If a “23-27 MMBF” HCP could be approved and implemented as envisioned, it may not 
meet the economic need.  In the past, the Department has estimated that a minimum of 
25 MMBF/year (~1.5% return on asset value)4 might be an acceptable level of 
production given the current situation for the management of the Elliott Property as a 
                                                           
2 Based on a range of recent stumpage prices ($325-425/MBF) and projected costs including implementation of an 
HCP at 25 MMBF ($200 – 240/MBF), the estimated net revenue to the Common School Fund for a 23-27 MMBF 
level HCP would be $2.0 – 6.1 million/year (0.6 – 1.7% return on asset value). 
3 ODF submitted a placeholder request for a federal USFWS grant (administered through the Oregon Department of 
Fish and Wildlife) to help pay for the cost of writing and taking an HCP through public review.  After discussions 
with the Oregon Legislature, ODF withdrew the request in February 2015 because it was deemed premature. 
4 National Council of Real Estate Investment Fiduciaries (NCREIF) Timberland Index for 2014 reported a 12.00% 
return for the Northwest region and a 10.48% return nationally (this includes both income (2.86%) and price 
appreciation (7.46%)).  
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forestland asset.  The range in the estimate for this HCP concept is definitely a concern, 
but even at the high end, it may fall short depending on the implementation and 
mitigation costs.5  While there appears to be some economic potential for operating 
under the ESA, the Board will need to consider whether the risk and the reward 
potential meet its charge of attaining the greatest benefit for the schools. 

In summary, the Department continued discussions with the federal agencies, and has 
made the following assessment of the HCP scenario: 

• Developing an HCP for the Elliott would be a highly complicated undertaking due 
to the nature of the species involved, the overlapping responsibilities of 
regulatory agencies, and the high likelihood of significant public comment during 
plan development and legal challenges to an adopted plan; 
 

• The State has been pursuing HCPs on the Elliott since the northern spotted owl 
and marbled murrelet first were listed in the early 1990s;   
 

• One concept explored was to reduce the duration of an HCP to 10 years, and to 
develop conservation measures based on site-specific application of desired 
habitat outcomes; 
 

• A 10-year HCP discussed, if successfully implemented, might allow harvest at an 
average level of between 23-27 MMBF/year for the ten-year period6; 
 

• The estimated net revenue to the Common School Fund for a 23-27 MMBF level 
HCP, if achievable, would be $2.0 – 6.1 million/year (0.6 – 1.7% return on asset 
value);7 
 

• The 23-27 MMBF level of harvest assumes that the GIS modeling used to predict 
harvest volumes is accurate - actual results may vary; 
 

• This level of harvest does not account for potential disruptions due to legal 
challenges to the HCP and subsequent management of the forest, nor does it 
account for potential changes in the ESA status of species present in the forest; 
 

• There are continued legal risks even with an HCP that is developed, paid for, 
approved, and implemented – the federal agencies routinely are engaged in 
litigation to defend HCPs, including, for example, the 2008 suit challenging the 
previous Elliott HCP for the northern spotted owl; and 
 

                                                           
5 Preliminary estimates of total annual costs for the “23- 27 MMBF” HCP approach are in the $5 – 6 million range 
to cover an implementation team, mitigation projects, research and monitoring, road maintenance, planting, fire 
protection, and administrative overhead. 
6 Significantly less than the 50-year, 35-40 MMBF/year proposal initially discussed. 
7 Based on a range of recent stumpage prices ($325-425/MBF) and projected costs including implementation of an 
HCP at 25 MMBF ($200 – 240/MBF).  
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• While there is some economic potential for operating under an HCP, 
consideration would have to include weighing the relative risk vs. reward 
potential for the greatest benefit for the schools. 

There are two primary options with respect to improving ongoing management with 
ODF.  These are: 

1. Apply for an HCP/ITP (HCP); and 
2. Cease work on an HCP at this time (No HCP). 

For the first option, the Department would next: 

• Make formal application to the federal services to initiate an HCP/ITP process; 
• Develop the HCP in coordination with ODF and consultants; 
• Participate in a public process to review the plan; and  
• Seek issuance of a final HCP/ITP (contingent on Board approval). 

The development costs are estimated to be on the order of $3.5 million including ODF 
and Department staff ($600,000 to $750,000 estimated outlay for consultants), and the 
goal would be to have all necessary approvals by summer 2017, but it could well take 
longer.  Under this approach the Elliott Property would also continue to experience 
annual financial losses until the HCP was in place.   

For the second option, the Department would notify stakeholders that the Board is 
suspending efforts to seek an HCP for now to concentrate resources on other 
alternatives.  The implementation cost would be negligible, and it could be completed in 
August 2015.   

A risk assessment that considers the options above is provided in Exhibit 3. 

Recommendation (B) 

After a dedicated effort in recent months, it was possible to find some common ground 
with federal regulatory agencies.  Uncertainty about future outcomes led to the concept 
of a reduced HCP coverage period (10 years) and substantial implementation costs to 
reach reduced harvest volume levels with a legally defensible position.  Because this 
would result in a relatively higher risk that net returns would not meet Trust Obligations, 
and because of the ongoing risk of environmental litigation, the Department 
recommendation is that the HCP scenario is not a viable alternative at this time, and 
that the Department should cease working on it.  The Department will suggest, if this 
recommendation is adopted by the Board, that potential participants in the Protocol 
described below consider continuing to work with the appropriate regulatory agencies 
on the possibility of a future HCP for the Elliott Property under a different future owner. 
 
RECOMMENDATION (C) – APPROPRIATENESS OF OWNERSHIP TRANSFER 
Before making its report and recommendation on scenario (3) – ownership transfer, 
several threshold issues need to be addressed.  The Department therefore: reports and 
recommends as to the appropriateness of a transfer of the Elliott Property at this time 
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(subpart C); reports and recommends as to the appropriateness of considering both 
Trust Obligations and due consideration for enhanced public benefits to protect and 
conserve natural resources of the Elliott Property (subpart D); and reports on the 
content of and recommends as to the appropriateness of the transaction-specific 
Protocol it has developed in order to address the unique dual requirements of the Trust 
Obligation and enhanced public benefits, while working within existing authority (subpart 
E).  In addressing these three issues, the Department makes recommendations 
necessary as a basis for the ultimate recommendation on scenario (3), the ownership 
transfer alternative (subpart F).  First is appropriateness of a transfer, as follows. 
 
The Oregon Admissions Act created duties toward schools.  When the U.S. Congress 
passed the Admissions Act in 1859, it offered statehood to Oregon on the condition that 
certain lands “be granted to said State for the use of schools.”8  Oregon’s acceptance of 
this offer placed a positive obligation on the state regarding these assets.9  The 
Constitution of Oregon created trust duties.  When the Oregon Constitution was enacted 
in 1857 and then amended in 1968, two important, relevant principles were established 
by Article VIII.10  The first principle is that the state holds Common School Fund assets 
as “a trust for the benefit of public education.”11  The second principle is that the Board 
is the trustee of Common School Fund land assets and has the authority to dispose of 
those lands. 
 
Given the federal and constitutional mandates, separation of powers is an issue.  The 
Oregon Constitution delegates authority for decisions about the sale or retention of 
Common School lands to the Board, not the State Legislature.  Generally, it has been 
found that state statute may not unduly burden or interfere with the exercise of the 
constitutional function of another constitutional body.12  While the Legislature has the 
authority to prescribe the powers and duties of the Board, that authority is necessarily 
limited and cannot include restricting or withdrawing options for the disposal of Common 
School trust assets.  The very nature of a trustee’s duty is to conduct an ongoing 
evaluation of the best interest of beneficiaries, and not to have that evaluation pre-
judged and options limited for all time by another entity who is not a trustee.  
 
The property under consideration is a trust asset.  There are approximately 84,000 
acres in the Elliott Property.  These lands were primarily acquired not as part of the 
direct Admissions Act transfer, but later as part of a federal exchange, in lieu of already 

                                                           
8 11 State 383 section 4(1859).   
9 1 Oregon Code Annotated section 1, p.37 (1930).    
10 Oregon Constitution, Article VIII, Section 2 prescribes that “the sources of the Common School Fund are: (a) the 
proceeds of all lands granted to this state for educational purposes…”  Oregon Constitution, Article VIII, Section 5 
prescribes that “(1) The Governor, Secretary of State and State Treasurer shall constitute a State Land Board for the 
disposition and management of lands described in section 2 of this Article, and other lands owned by this state that 
are placed under their jurisdiction by law. Their powers and duties shall be prescribed by law.”  Or Const., VIII, 2 
and 5. 
11 The Oregon Supreme Court has determined that, “the school lands granted to the state of Oregon are a trust for the 
benefit of public education.  It is the duty of the state to dispose of them for as near their full value as may be, and to 
create thereby a continuing fund for the maintenance of public schools.” See Grand Prize Hydraulic Mines v. 
Boswell, 83 Or 1, 6-7 (1917).   
12 See Ramstead v. Morgan, 219 Or 383, 399 (1959); Sadler v. Oregon State Bar, 275 Or 279 (1976). 
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designated Common School land assets, or were purchased with Common School 
Fund resources.13 
 
The Elliott Property is not performing well as an asset of the Common School Fund.  It 
was evaluated against the 2012 Real Estate Asset Management Plan General 
Implementation Strategies addressing periodic land sales.14  As a result of that 
evaluation, the Department determined that the trust lands within the Elliott are “non-
performing lands,” and would be evaluated for potential divestment.  Due to policy 
decisions related to compliance with the federal Endangered Species Act, timber 
harvesting has been significantly restricted on the property over the past several years.   
 
Prior to 2013, the Elliott Property historically generated between $5 million and $15 
million per year in net revenues from timber management.  In October 2011, the Board 
approved a forest plan that had a harvest level goal to generate net revenues of $8 
million to $12 million per year.  That plan was blocked by environmental litigation 
opposed to the state’s approach involving take avoidance instead of an HCP.  Policy 
changes led to dismissal of the litigation, but have resulted in the current low harvest 
situation.  The losses (and therefore costs) to the Common School Fund were $3.35 
million in fiscal year 2013; $0.69 million in fiscal year 2014; and an estimated $0.51 
million in fiscal year 2015.15  There are ongoing property management costs for the 
Elliott Property of between $0.5 and $1.0 million per year (for fire protection, road 
maintenance, basic property monitoring, and other stewardship activities) regardless of 
whether any timber is harvested or not.   
 
Other assets of the Common School Fund have alternatively earned consistently 
positive returns.  The long-term rate of return for the Common School Fund has been 
approximately 8% since its modern-day investment inception in 1995.  Balanced 
portfolios or diversified investment are often recommended to spread risk across 
different investment instruments.  The invested portion of the Common School Fund is 
such a balanced portfolio – including a wide range of stocks and bonds in the national 
and international markets.  It is managed by the Oregon Investment Council.   In 
contrast, the real property portion of the Common School Fund is significantly less 
diversified in that it is limited to real property within the state’s boundaries and includes 
mostly geographically limited forestlands and rangelands with a small amount in 
commercial properties.  This is not to say that real property is not an appropriate 
investment for the Common School Fund, nor that short-term losses are necessarily a 
reason to divest.  In this particular situation, however, as explained below, the non-
performing asset is also a declining value asset.  
 

                                                           
13 The U.S. Congress provided with respect to in lieu lands, “said lands so selected, and their proceeds, shall be 
forever inviolably set apart for the benefit of common schools.”  10 Stat 150, ch 6, section 2 (1853). 
14 As reported by the Department of State Lands in the FY 2013 and FY 2014 “Annual Report on Common School 
Fund Real Property” Land Board agenda items, at their December 2013 and December 2014 meetings, respectively. 
15 The reported losses for FY 2013 and FY 2014 are based on the revenue and expenditures reported in the 
corresponding “Common School Forest Land Annual Report” for those years, presented by the Oregon Department 
of Forestry (ODF) to the State Land Board.  These numbers include the proportion of the fire protection assessment 
costs attributed to the Elliott State Forest trust lands (about 69% of the total reported for all trust lands managed by 
the ODF statewide). 
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The federal Endangered Species Act has directly impacted the value of the Elliott since 
the listing of the threatened northern spotted owl, marbled murrelet, and coastal coho 
salmon.  A 1995 buyout valuation based on 1993-94 forest lands market values was 
calculated that, when applied just to Elliott acres, placed the asset value at $667 
million.16  A 2005 buyout valuation was calculated at $369 million,17 and in the most 
recent assessment of asset value, the estimated Elliott buyout value had diminished to 
$355 million.18  This 47% loss in estimated value is largely the result of regulatory 
changes and increasing areas of endangered species habitat -- which could worsen in 
the future as forest stands continue to mature (absent the state ability to harvest).19  
While these numbers are rough estimates and should not be considered the same as 
appraised values, they give a general indication of a trend in declining asset value 
which is expected to continue for the foreseeable future. 
 
Together, the recent and projected ongoing losses from the Elliott (paid for directly out 
of the corpus of the Common School Fund); the possibility of continuing decline in asset 
value; the uncertainties around improving the situation under the new manager or HCP 
scenarios; and the significantly higher returns possible in alternative investments; all 
suggest the need for transferring the property out of Common School Fund ownership.  
In doing so, there is a primary obligation to fulfill the Trust Obligation to keep the 
Common School Fund whole, but also a secondary, statutory duty to consider 
enhanced public benefits pursuant to ORS 273.051.   
 
Recommendation (C) 

Due to poor asset performance, unlikely prospects for a turnaround in that performance, 
and a trend of declining asset value, the Department recommends that the Board find at 
this time that an ownership transfer of the Elliott Property is appropriate. 
 
 

                                                           
16 PGP Valuation Inc.  2005.  Asset Management Plan – Revisions, Performance Valuation & Recommendations.  
Prepared for Jim Owens, Cogan Owens Cogan, Portland, OR.  32 p.  Data in this report applied just to Elliott acres 
with a 2% transaction cost ($1,066,000,000*(85,000/133,000)*0.98=$667,000,000).   
17 Mason, Bruce, & Girard.  2005.  A Cost-Benefit Analysis of the Elliott State Forest Common School Fund Lands.  
Prepared by Carl F. Ehlen and Roger G. Lord for Oregon Department of State Lands and Oregon Department of 
Forestry, Salem, OR.  63 p.  From this report, the median range in sale value was estimated with a 2% transaction 
cost ($377,000,000*0.98=$369,000,000).    
18 Evergreen Economics.  2014.  Elliott State Forest Alternatives – Analysis of Alternatives.  Submitted by 
Evergreen Economics and LandVest to Department of State Lands, Salem, OR.  51 p.  From this report, value was 
estimated by the median of Evergreen Economics’ net present value for private management less a 2% transaction 
cost ($362,547,618*0.98=$355,296,665). 
19 An estimated 3.4% average annual decrease in asset value over the past 19 years for the Elliott Property (~$312 
million decline over 19 years on an initial asset value of ~$667 million) compares to a 9% average annual increase 
in timberland asset value over the same period for the NCREIF Timberland Index (a measure of investment 
performance of a large pool of individual timberland properties acquired on behalf of tax-exempt institutional 
investors and held in a fiduciary environment – see https://www.ncreif.org/timberland-returns.aspx accessed 
8/2/2015).  

https://www.ncreif.org/timberland-returns.aspx
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RECOMMENDATION (D) – APPROPRIATENESS OF ENHANCED PUBLIC 
BENEFITS 
As discussed in the previous section, the Oregon Constitution delegates authority for 
decisions about the sale or retention of Common School lands to the Board.  The Board 
may not be interfered with in its exercise of this authority to the extent that an undue 
burden is created on the Board’s duty as a trustee.  Requirements of the Board that do 
not rise to the threshold of an undue burden, however, are appropriate for the Board to 
consider.   
 
The State Legislature requires among other statutory duties of the Board that it give due 
consideration to the protection and conservation of natural and other resources on lands 
being sold.20  This requirement is focused in a way that recognizes the Trust Obligation 
by talking in terms of “due consideration.”  The Department’s interpretation is that the 
Board must give due consideration to these values as long as such consideration does 
not compromise its Trust Obligation. 
 
The Board has made clear its interest in maintaining some level of public ownership, 
values, outcomes, or benefits beyond those provided under existing federal, state, and 
local law in any transfer of the Elliott Property.  Many if not all of these considerations 
align with the requirement around protection and conservation of natural resources – be 
it a timber resource, a wildlife habitat resource, or a recreational resource.  By finding a 
way to maintain certain levels of protection and conservation of resources beyond those 
provided by law, the Board would be able to meet its statutory duty.  The concept of 
providing “enhanced public benefits” constitutes due consideration under this legal 
requirement. 
 
Recommendation (D) 

Given both Trust Obligations and the statutory duty described above, the Department 
recommends that the Board find that an ownership transfer of the Elliott Property should 
meet both the Board’s Trust Obligations to the Common School Fund as well as give 
due consideration to the protection and conservation of natural resources per statute. 
 
RECOMMENDATION (E) – APPROPRIATENESS OF PROTOCOL 
Given the appropriateness of an ownership transfer, the Department has developed a 
transaction-specific protocol for the unique situation regarding the Elliott Property, while 
working within existing authority (the “Protocol”).  The existing framework for sale of 
Department property includes several possible methods.  This Protocol is supplemental 
to the method described in OAR 141-067-0270(2)(b) – offer of direct sale at Department 
estimate of value.  This Protocol describes how the Department will navigate to the 
point where it can make an offer as provided under this rule.  The Protocol is attached 
as Exhibit 1.  It is based on a number of factors that are discussed below.   
 
  

                                                           
20 ORS 273.051(2)(b) 
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The Department has identified the following concerns about an ownership transfer 
strategy: 
 

• Meeting the Trust Obligation by fully compensating the Common School Fund for 
the property transferred; 
 

• Fully divesting of the non-performing asset without retaining a portion of the 
property with little or no economic value and with ongoing costs and liability; 
 

• Ensuring enhanced public benefits are a component without compromising the 
Trust Obligation; and  
 

• Building a strategy that is likely to be successful. 
 
In order to overcome these concerns the ownership transfer strategy developed by the 
Department includes five key structural components, a focused schedule for identifying 
a potential transferee, and other specific business parameters. 
 
In order to meet the Trust Obligation to the Common School Fund, the Protocol is 
predicated upon achieving a full fair market value transfer price.  This will be 
accomplished through a robust independent appraisal process designed by an expert 
appraisal consultant.  An objective approach from the design through the actual 
valuations will result in the least risk for inaccuracy.  Another factor expected for 
minimizing risk is a multiple appraisal approach that is reconciled by a review appraiser 
to ensure compliance with Uniform Standards of Professional Appraisal Practice 
(USPAP) and Uniform Appraisal Standards for Federal Land Acquisitions (UASFLA aka 
Yellow Book) specifications.  The identical appraisal instructions will be to consider the 
value as if a private-to-private transaction.  This is important to fully meet Trust 
Obligations and avoid any sense that discounting due to public ownership 
considerations would reduce the return to the Common School Fund. 
 
Once fair market value is determined, it will become the price at which the Elliott 
Property will be offered for direct sale at Department estimate of value, if a responsive 
comprehensive ownership transferee is identified and selected in accordance with the 
Protocol.  This structural component is an absolute requirement and is not negotiable so 
as not to interfere with meeting the Trust Obligation.  A seminal case in Oregon found 
that the Board’s duty is to dispose of any Common School land for as near its full value 
as possible21.  By establishing this price, the Board meets this duty. 
 
In order to fully divest the Common School Fund of the non-performing asset, without 
retaining a portion with little or no economic value, the Protocol is designed to insure 
that a comprehensive transaction is consummated.  This has two elements: one sale 
and one party.  The Protocol requires that the entire Elliott Property is to be offered as 
part of a single transaction to a single party (although that party may be the lead 
participant in a consortium, joint venture or partnership).  Anything short of this 

                                                           
21 See Grand Prize Hydraulic Mines v. Boswell, 83 Or 1, 6-7 (1917) 
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approach risks leaving the Common School Fund with an ongoing unacceptable level of 
risk and potential liability. 
 
A goal of the ownership transfer is to have no further ongoing role in the property for the 
Common School Fund or Department.  While the one sale/one party approach 
encourages collaboration and the accumulation of resources; keeps the transfer 
opportunity manageable; and reduces overall transaction costs; it is most important 
because it avoids the possibility that the Board would be left with impractical, low value 
ownership interests and liabilities.  By not completely divesting itself of a non-performing 
and high liability asset, the Board might be deemed to not have fully satisfied its Trust 
Obligations.  
 
The structural requirement that acquisition plans must be made by a single lead 
participant.  What this does is encourage entities to come together and work out their 
own agreements regarding how the Elliott Property would be managed and/or divided.  
This intentionally puts the development work of a solution on the ownership transferees 
rather than on the Department.  The result is a more efficient and effective approach 
balancing the interests of multiple parties and communicated to the Board only in a form 
that would work for the entities themselves. 
 
In order to ensure that enhanced public benefits are a component of the ownership 
transfer without compromising the Trust Obligation, the Protocol is designed to first 
keep the Common School Fund whole, and only second, to determine if entities are 
willing to provide the benefit enhancement.  The key to the Protocol is that potential 
ownership transferees compete not on price, which is a given, but on their acquisition 
plans and ability through those plans to deliver enhanced public benefits above and 
beyond those which are already provided for under applicable federal, state, and local 
law as part of the transaction.  The idea is that if the Board/Department finds through 
implementation of the Protocol that an ownership transferee exists who is willing and 
able to compensate the Common School Fund at fair market value and provide a 
balanced and desirable level of enhanced public benefits, then it will offer the Elliott 
Property through direct sale to that entity (without any discount in the sales price due to 
the enhanced public benefits). 
 
Enhanced public benefits could readily be met through transfer from the Common 
School Fund to a public agency, if the agency could provide fair market value to the 
Common School Fund.  However, no agency has indicated an ability or interest to do so 
as of yet (see Exhibit 5).  Therefore, the Department has developed a proposed 
ownership transfer approach that would accomplish the outcomes of benefit to the 
public without the condition of public ownership, while maintaining the required full fair 
market value compensation to the Common School Fund.  A public solution could still 
result if there is willingness to buyout the Trust Obligation. 
 
Minimum levels of enhanced public benefits are provided as a component of the 
Protocol to indicate from the outset not only what types of elements are important to the 
Board, but also what the starting point is for consideration.  This will give prospective 
participants early on a sense of whether it is even worthwhile for them to consider 
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investing in development of a proposed acquisition plan.  Of course, the most 
responsive plan may be able to significantly exceed the minimum levels. 
 
The four areas chosen as the highest priorities for due consideration are public 
recreational access, economic benefits from the resource, older forest stands, and 
watershed protection.  While there are undoubtedly other natural resources of interest 
and value to people on the Elliott Property besides these, they represent the majority of 
concerns that were expressed to the Department over the course of its outreach to 
stakeholders over the course of the past year (see Exhibit 5).  The levels were selected 
intentionally to achieve a meaningful enhancement to what would already be protected 
and conserved for under applicable federal, state, and local law, but not beyond what 
could readily be considered in an acquisition plan. 
 
The Protocol requires that responsive acquisition plans provide a description of the 
enforceable mechanisms to be recorded at closing that the potential transferee would 
deploy to ensure that the enhanced public benefits would accrue.  These could be 
conservation easements, deed restrictions, or other covenants or agreements.  
Accomplishing this is likely to involve negotiations with third-party oversight 
organizations willing to hold and enforce instruments such as conservation easements.  
The approach leaves much creativity up to participants to figure out what works for 
them, and how they will answer key considerations: are the planned mechanisms 
practical and likely to succeed?  How will they be enforced?  Do they meet the goal of 
completely divesting the Common School Fund and the Department from involvement 
or oversight? 
 
In order to build a strategy that is likely to be successful, the Protocol deliberately looks 
to potential transferees to develop creative solutions.  The Department intends that the 
Protocol would drive solutions within its framework.  The Protocol sets out specific 
sideboards for what constitutes a responsive acquisition plan which will allow the Board 
to compare them and to determine, in its discretion, which plan it believes to be most 
favorable.  In order to do this, the Protocol does not allow for contingencies for the 
benefit of transferees to be part of a responsive acquisition plan, as certainty is likely to 
be an important element of the Board’s consideration. Likewise, the Protocol requires 
plans that assume an all cash closing with transfer of the property AS-IS.  Again, this is 
to increase the likelihood of success.  Phased payment post-closing would put 
divestment at risk. 
 
The further specific logistics necessary to identify participants; instruct them on 
developing potential plans; and inform about potential outcomes are all contained in the 
Protocol. 
 
Earnest money requirements in the Protocol include a deposit of $100,000 upon 
submission of an acquisition plan.  The reason for this deposit is to make sure that 
potential transferees are serious entities with the capacity and capability to plan and 
close a transaction requiring significant capital.  If a potential transferee’s acquisition 
plan is not selected for an offer, then their plan deposit will be returned.  However, a 
further earnest money requirement would be required for a selected transferee – a 
deposit of no less than 1% of the purchase price under the purchase and sale 
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agreement.  This requirement is intended to again separate serious participants from 
those that are not in a position to put together adequate financing.  It is also intended to 
provide some compensation to the Common School Fund in the event that the 
transferee is unable to close the transaction.  Recognizing that some acquisition plans 
may rely on efforts to secure state acquisition funding in the 2017 session, the 1% 
earnest money in that type of case would not become non-refundable until after the 
session.  Similarly, an acquisition plan that includes the seeking of federal appropriation 
would be allowed the same extended period before which the earnest money became 
non-refundable. 
 
The schedule in the Protocol is designed to achieve a resolution to the problem of an 
under-performing asset in as direct and compact a time period as possible while 
recognizing that efforts to acquire the property will require time to develop.  Fourteen 
months are provided for potential acquisition partners to self-organize and develop 
strategies for bringing multiple streams of resources to the transaction and to do their 
due diligence on the Elliott Property.  Additional time is contemplated and offered in the 
terms for closing including twelve months for putting together financing with an option to 
renew for an additional twelve months.  This is intended as a way to help bring public 
funding or private donations to the financing package in a realistic way. 
 
There is no guarantee that the Protocol will result in even a single responsive 
acquisition plan, let alone multiple plans.  The Department acknowledges this fact, but 
has designed the Protocol in order to promote collaborative and innovative solutions.  
However, creative land acquisition solutions have emerged across the country in recent 
years that serve as examples of the type of solution that could come forward for the 
Elliott Property.  These include innovative financing packages, partnerships, and 
enforcement mechanisms.  Some examples include the following: 
 

Northeast Kingdom Forest Legacy, Vermont 
In 1996, the culmination of a three-year process and a public/private partnership 
involving The Conservation Fund, the U.S. Forest Service’s Forest Legacy 
Program, the Vermont Land Trust, the Vermont Housing and Conservation 
Board, the Vermont Department of Forests, Parks, and Recreation, and the 
Hancock Timber Resource Group resulted in the permanent protection of this 
31,000-acre forest.  It was achieved through the establishment of a conservation 
easement that restricted development, regulated forest practices, and ensured 
public access to the land. At the time it was the largest easement ever 
established on private forestland east of the Mississippi. 
 
Chesapeake Bay, Maryland 
In 1999, the Hancock Timber Resource Group worked with The Conservation 
Fund, the Richard King Mellon Foundation, and the state of Maryland to 
permanently preserve 76,000 acres of open space on the Delmarva Peninsula in 
Chesapeake Bay. The Chesapeake Bay sustains a diverse ecosystem of 
freshwater and brackish wetlands, recreational areas, forestlands, and a variety 
of native plant and animal species. This ecosystem also supports livelihoods 
derived from the harvesting of timber, as well as the harvesting of oysters, blue 
crabs, rockfish, and shad. This transaction resulted in the protection of forests, 
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wetlands, streams, and rivers from development, while also protecting the local 
economic base and retaining outdoor recreation lands for public use. It remains 
the largest conservation-related acquisition in the history of the mid-Atlantic. 
 
Connecticut Lakes Timber Company, New Hampshire 
In 2002, the Lyme Forest Fund III acquired this 146,400-acre property as part of 
a larger effort to conserve 171,000 acres in the region (headwaters of the 
Connecticut River). The other 25,000 acres was acquired by the New Hampshire 
Fish and Game Department, subject to a conservation easement held by The 
Nature Conservancy. Lyme sold a working forest conservation easement over 
the entire property to the New Hampshire Department of Forests and Lands, and 
obtained third-party certification under the Forest Stewardship Council (FSC) 
guidelines. Additional conservation partners also included the New Hampshire 
Chapter of The Nature Conservancy, The Trust for Public Lands, and The 
Society for the Protection of New Hampshire Forests. In 2009, Lyme sold the 
property to a private timberland investment group.  
 
Chateaugay Woodlands, New York 
This 85,000-acre property was purchased by the Lyme Forest Fund III in 2004 as 
part of a larger conservation transaction, in which The Nature Conservancy 
acquired the right to purchase an assignable conservation easement on the 
lands. Lyme obtained Forest Stewardship Council (FSC) certification for its 
timber operations and sold a working forest conservation easement on the 
property to the State of New York. Lyme sold the property to a private timberland 
investment group in 2009.  
 
Dragon Run Watershed, Virginia 
From 2003 to 2010, multiple parties worked together to conserve over 25,000 
acres of land for a range of uses through a consortium made up of the Virginia 
Department of Forestry, the Hancock Timber Resource Group, and the Virginia 
Chapter of The Nature Conservancy. A portion of these lands are part of a new 
state forest in the environmentally sensitive Dragon Run watershed, part of the 
largest unfragmented forest block in the Chesapeake Bay. The Nature 
Conservancy retained another portion and works with private landowners to both 
protect high quality wildlife, and reconnect forest systems through promoting the 
growth of longer rotations in working forests.  
 
Lyme St. Croix Forest Company, Wisconsin 
In 2011, the Lyme Forest Fund III acquired 72,500 acres of forestland from 
Wausau Paper Company. The property is principally forested with red pine 
plantations and has unique geologic features and natural areas. Conservation 
partners include The Conservation Fund, The Nature Conservancy, and the 
Wisconsin Department of Natural Resources. In 2012, a working forest 
conservation easement was put in place on about 44,000 acres. A second phase 
of the conservation easement is anticipated to close in 2015 and will permanently 
protect an additional 21,000 acres.  
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Kenauk Montebello, Quebec, Canada 
In 2013, this 52,000-acre forest was acquired by the Lyme Forest Fund III.  The 
property contains important wildlife habitat, can be managed for timber and 
recreation, and also has development potential due to its prime location between 
Ottawa and Montreal. It was purchased in partnership with four local families and 
the Nature Conservancy of Canada (NCC).  The families operate the existing 
outfitting business on the entire property, and NCC acquired about 10,000 acres 
in fee and the right to acquire additional conservation interests from Lyme over 
the next four years.  Lyme is conducting sustainable timber harvesting operations 
on the property. 
 
Teanaway Community Forest, Washington State 
In 2013, the state of Washington purchased this 50,000-acre forest with funding 
provided by the state legislature. The land has a history of grazing and timber 
harvests and offers unique recreation opportunities. It also contains nearly 400 
miles of free-flowing streams and prime habitat for fish and wildlife. The law 
establishing the forest set up clear goals for the landscape. The Department of 
Natural Resources is collaboratively managing the forest with the Washington 
Department of Fish and Wildlife, with significant public input from a community-
based advisory committee. 

 
While the Elliott Property is a unique situation with a unique context, there are models 
that could be used to develop successful acquisition plans.  That is not to say that the 
expressed interest and concern for the property from across the spectrum will translate 
into action.  It is easy to criticize and challenge the failure to generate returns from the 
property or the inability for the Common School Fund to directly offer values that do not 
benefit schools, but it is another thing all together to help come up with acquisition 
solutions that are in the interest of the state as a whole.  This is hard work, and there 
may be nobody up to the challenge.  However, because the Protocol will continue to 
move efforts forward to help resolve the situation for the Common School Fund, even a 
failed effort will not be without benefit.  A timber inventory and appraisal will be 
completed; potential ownership transferees for a transfer that does not involve 
enhanced public benefits may be identified; and the public will have been offered an 
opportunity to protect those parts of the Elliott Property where there is public willingness 
to protect.   
 
Recommendation (E) 

Given the details of the Protocol discussed above regarding the seeking of enhanced 
protection of public benefits while ensuring full fair market value compensation to the 
Common School Fund, the Department recommends that the Board find that the 
Protocol is an appropriate way to achieve the dual outcomes of meeting the Board’s 
Trust Obligations and its statutory duty to give due consideration to the protection and 
conservation of natural resources. 
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RECOMMENDATION (F) – SCENARIO (3) – OWNERSHIP TRANSFER (WITH 
ENHANCED PUBLIC BENEFITS) 
Given recommendations (D) and (E) above, the Department now turns to consideration 
of the ownership transfer alternative from the Elliott State Forest Alternatives Project.  At 
the December 9, 2014 meeting, the Board expressed a strong interest in pursuing an 
ownership transfer alternative for some or all of the Elliott Property.  The Board directed 
the Department to continue with further due diligence on this option, particularly around 
effective ways to separate timber harvest from education funding while retaining public 
ownership benefits.  The Board also requested that the Department involve a wide 
range of interests including tribal entities in the process. 
 
The approach that the Department took on this option was (a) to assist Oregon 
legislators at their request with development of a possible trust land transfer tool; (b) to 
develop an ownership transfer strategy in case the trust land transfer tool proved 
untenable or insufficient for the entire property; and (c) to issue a Request for 
Information to gauge market interest and to inform a subsequent transfer approach, in 
case it was necessary. 
 
As part of the work done in 2014 to initially explore alternatives, the Department met 
with representatives from Washington State’s Department of Natural Resources to learn 
about that state’s Trust Land Transfer Program.  This meeting was an information 
transfer and an opportunity to discuss lessons learned and possible ways such a 
program could be applied in Oregon.  The essence of trust land transfer is that public 
appropriations are used to “buy-out” the Trust Obligation on Common School lands to 
allow them to be transferred to other public agencies whose missions align more closely 
with values the public holds in certain lands. 
 
In late 2014, the Department was contacted by state legislators interested in exploring 
Trust Land Transfer in Oregon, and offered to help by providing information to 
interested parties.  Subsequently, a bill was introduced (HB 3474) for the 2015 
legislative session relating to state trust land transfer that was referred to the House 
committee on Rural Communities, Land Use and Water.  In March 2015, the 
Department was requested to attend a series of meetings and provide input on possible 
amendments to this bill.  The stated goal of these meetings was to have a better 
conversation about trust lands in general to see if there was a way the legislature could 
help the Board with such a tool. 
 
The proposed amendments to HB 3474, which among other things deferred any 
appropriation to a subsequent Legislative session, were addressed at a public hearing 
in April.  There was testimony both in favor of and against the bill.  The testimony for the 
bill identified it as a flexible tool to better capture public land benefits through a 
partnership between the Board and the Legislature.  Testimony against the bill centered 
on the possibility that transferred lands might not be available for timber harvesting and 
that proceeds from transfers might not be invested in acquiring replacement timberland 

https://olis.leg.state.or.us/liz/2015R1/Measures/Overview/HB3474
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assets for the Common School Fund.  The bill failed to move out of committee during 
the recent Legislative session.22  
 
As it became clear during the session that a Trust Land Transfer program was unlikely 
to become established or funded in 2015, the Department turned its attention to other 
strategies.  Since the Board and Department have no way to commit the Legislature to 
provide funding, the question became how to design an approach that would allow for 
legislative participation, if the Legislature chose to fund some protection of enhanced 
public benefits or some aspect or portion of a transfer in the future.  Indeed, it became 
apparent that a Trust Land Transfer program might not even be necessary to help 
protect public values through ownership transfer.  Appropriations instead could be made 
directly in favor of an agency’s existing authority to acquire lands or public values could 
be protected through other mechanisms.  
 
So, in addition to supporting legislative work, the Department began to put together an 
overall strategy for identifying transfer recipients.  The Department issued a Request for 
Information to learn more about potential proposers’ interest and abilities to provide an 
ownership transfer proposal that would keep the Common School Fund whole but also 
include a public component.  This Request for Information was issued in April 2015, and 
respondents were asked to respond by May 11th.  The opportunity to participate was 
advertised on the Oregon Procurement Information Network (ORPIN), emailed to 5,409 
recipients through ORPIN, posted on the DSL website, distributed through the 
Legislative Commission on Indian Services23, advertised in both the Oregonian and the 
Portland Business Journal, and headlined in several email newsletters sent to the 450 
stakeholders who expressed an interest in the Elliott over the past year.  From this 
outreach, 24 suppliers expressed an interest in the Request for Information and 
downloaded the attachments. 
 
There were several responses submitted.  This feedback was used to further develop 
ideas for finding viable ownership transfer partners.  Findings of significance include the 
following: 
 

• There is some market interest in acquiring the Elliott Property including 
purchasers willing to maintain some form of public interest in the lands; 
 

• Interest is in a significant portion of the property, but concerns were expressed 
about having to take on the entire 84,000 acres; 
 

• A public auction would deter participation by some potential transfer partners; 
 

                                                           
22 The Department also provided information to legislators regarding HB 3533, a bill written to clarify the Board’s 
constitutional authority to transfer certain lands at the Elliott, in case an ownership transfer was to occur.  This bill 
was seen as important to remove the threat of legal action and get potential transfer partners to the table from across 
the spectrum of interests. Like HB 3474, this bill failed to move out of committee during the recent session.   
23 The Department also made presentations about opportunities for ownership and management of the Elliott directly 
to the Legislative Commission on Indian Services and to its Natural Resources Workgroup and Cultural Resources 
Cluster. 

http://www.oregon.gov/dsl/docs/RFI%20141-1009-15.pdf
http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Phase%20Two%20Documents/RFI%20141-1009-15%20Ownership%20Complete.pdf
https://olis.leg.state.or.us/liz/2015R1/Measures/Overview/HB3533
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• Potential transfer partners are interested in working together to come up with 
shared solutions; and 
 

• Tribal interest in a transfer exists. 
 
The Department received additional input from several non-respondents that they had 
chosen not to participate because of an unwillingness to reveal their potential 
acquisition strategy prior to any actual opportunity.  
 
The Department believes the ownership transfer approach is preferable to other 
scenarios, in light of the assessment presented above, and given the Board’s duty to 
give due consideration to natural resource protection and conservation while meeting 
their trust responsibilities to the Common School Fund.  Over the course of the entire 
Elliott Alternatives Project beginning in May 2014, as detailed in Exhibit 5, the 
Department gathered extensive public input and completed thorough analysis of a wide 
range of alternatives for possible paths forward for the Common School Fund lands 
within the Elliott State Forest.  Most recently, since the June 2015 Land Board meeting, 
the Department has conducted outreach meetings to receive ideas and suggestions on 
how an ownership transfer approach might work.  The Department also asked various 
state and federal agencies about their interest in being part of a potential path forward 
for the Elliott (Exhibit 5). Local legislators and staff members for Oregon’s congressional 
delegation have been kept informed throughout the project, most recently about the 
ownership transfer approach. 
 
Since June, an outline of the ownership transfer approach has been discussed with 
education beneficiaries, conservation and environmental groups, timber interests, and 
local government officials and economic development entities.   Responses have 
ranged from cautiously optimistic, i.e. it is worth a try, to skepticism about the ability of 
organizations and individuals with diverse perspectives on how the Elliott should be 
managed to come together and create a workable plan for acquisition of the forest.  The 
Department believes that the proposed Protocol recognizes the inherent disconnects 
but provides motivation for collaboration despite them.  It is the best opportunity 
available to meet the dual challenge. 
 
There were two primary options considered for moving forward with this scenario: 

1. Proceed with an Ownership Transfer with Enhanced Protection of Public Benefits 
(Proposed Transfer); and 

2. Put Ownership Transfer on Hold for Now (No Transfer). 
 
For the first option, the Department would proceed with an ownership transfer (fee 
and/or easement) to entities that could compensate the Common School Fund for fair 
market value but also protect a minimum threshold of specific public benefits beyond 
what is protected under applicable federal, state, and local law.  This could be to a 
public, tribal, private, or combination owner(s).  Details of how this could be 
implemented and why certain structural parameters would be necessary for success are 
discussed below in the section on the Protocol.  The expected implementation costs 
would be approximately $2.5 million including a fair market appraisal and title work.  The 
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transfer could be completed by the end of 2017 with a focused effort.  This investment is 
money well spent even if the proposed ownership transfer does not work for reasons 
described above for Recommendation (E). 
 
For the second option, the Department would notify stakeholders that the Board is 
suspending efforts to transfer ownership for now to concentrate resources on other 
alternatives.  The implementation cost would be negligible, and it could be completed in 
summer 2015.  
 
A risk assessment that considers the options above is provided in Exhibit 3. 
 
Recommendation (F) 

Ownership transfer is the only way to both separate Elliott Property forest management 
decisions from the school funding mandate and reduce losses to the Common School 
Fund.  The Department believes that a transfer opportunity offered to potential 
transferees who are willing to pay fair market value and provide an enhanced level of 
public benefits is possible, relatively low risk, and likely to succeed.  If Department 
resources are focused on this alternative, then it would be possible to conclude a 
transfer within two to three years.  Therefore, the Department recommends that an 
ownership transfer with enhanced public benefits is a viable alternative at this time, and 
that the Department should commence work on the Protocol to implement this 
alternative.  The Department further recommends that the Elliott State Forest 
Alternatives Project be deemed complete and that the Department proceed with an 
Elliott Property Comprehensive Ownership Transfer Opportunity (the “Elliott 
Opportunity”) which incorporates the Protocol as due diligence prior to an offer of direct 
sale at Department estimate of value of the Elliott Property per OAR 141-067-0270. 
 
RECOMMENDATIONS AND FURTHER DISCUSSION OF RELATED MATTERS 
The Department recognizes that many other statutes and rules are involved in this 
complicated matter – not just the overarching Trust Obligations and ORS 273.051(2)(b), 
which are discussed above.  It notes a number of these for the Board’s consideration 
below and recommends that the Board address these items by adoption of the 
proposed Resolution and Order (Exhibit 2) and the Protocol (Exhibit 1).  The following 
matters are addressed in the Resolution and Order and the Protocol that may not 
already have been specifically discussed above: 
 

• Approve the method of sale for the Elliott Property as per OAR141-067-0270 by 
offer of direct sale at Department estimate of value, and as further described in 
the Protocol; 
 

• Approve the limited release and transfer of surface soil, sand, stone, and gravel 
resources for use on the Elliott Property as per OAR 141-067-0320 as part of an 
offer of direct sale at Department estimate of value, as further described in the 
Protocol, subject to an assessment that confirms to the Director of the 
Department that the resource potential is extremely limited relative to the highest 
and best use of the Elliott Property, subject to fair market value compensation to 
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the corpus of the Common School Fund; while otherwise retaining all mineral and 
geothermal resource rights per OAR 141-067-0155; 
 

• Direct the Department to immediately commence the Protocol in order to meet 
the timelines therein, and, depending on the outcome of the Protocol either: 

 
- Proceed to make an offer of direct sale at Department estimate of value on 

the terms of a single responsive acquisition plan; or  
- Submit two or more responsive acquisition plans to the Board for its choice, in 

its discretion, of whom to direct the Department to make an offer to; or 
- Return to the Board for further instructions regarding ownership transfer, 

including as to whether to proceed with an ownership transfer that does not 
protect public benefits beyond the protections provided under applicable 
federal, state, and local law, if no responsive acquisition plans were timely 
received; or if the Department is otherwise unable to consummate a 
transaction, per the Protocol; 
 

• Direct the Department to take all requisite action under the following statutes and 
rules in order to consummate a transaction under the Elliott Opportunity and 
Protocol, such action to be completed prior to closing of a direct sale, or as may 
otherwise be indicated in such statute or rule, to: 

 
- Pursuant to ORS 530.460 and ORS 530.470, return the Elliott Property to its 

original status so that it is no longer subject to ORS 530.460 at closing; 
- Pursuant to ORS 270.100(1)(a), timely report to the Oregon Department of 

Administrative Services the intent to transfer ownership; 
- Pursuant to ORS 273.413(5), cause owners or lessees of land adjoining the 

Elliott Property to be notified of the Elliott Opportunity, and invite them to 
participate as prospective purchasers; 

- Pursuant to OAR141-067-0155(13), issue such certificates of sale, deeds or 
conveyances as are necessary; 

- Pursuant to OAR 141-067-0155(14), and if and to the extent the transfer 
involves another state agency or political subdivision, include appropriate 
restrictions, such as reversionary clauses, in the conveyances; 

- Pursuant to OAR 141-067-0155(15), to the extent necessary, recognize and 
adhere to all terms and conditions of valid existing leases and easements; 

- Pursuant to OAR 141-067-0155(16) and the exception as allowed under OAR 
141-067-0320, conduct an assessment of such surface soil, sand, stone, and 
gravel resources as may be available for use on the Elliott Property to 
determine if the resource potential is extremely limited relative to the highest 
and best use of the Elliott Property, and otherwise retain all mineral and 
geothermal resource rights; 

- Pursuant to OAR 141-067-0155(4) and the Real Estate Asset Management 
Plan (“REAMP”) approved by the Board in February 2012, take the actions 



Page 26 of 61 

specifically required under REAMP items IV.D.12 concerning an evaluation 
for mineral resources of value, and IV.A.7, concerning an evaluation 
according to the criteria outlined in Appendix C to the REAMP; and 

- Pursuant to OAR 141-067-0180 to OAR 141-067-0220, to the extent 
applicable this Opportunity and Protocol (not involving an application process 
under this rule), take the actions specifically required under subparts -
0180(3), -0180(4), -0180(5), -0180(6), -0190(1), and -0220(9). 
 

• Direct the Director of the Department, pursuant to ORS 273.413(1) and OAR 
141-067-0260, to deposit the proceeds from any direct sale resulting from the 
Resolution and Order to the corpus of the Common School Fund; 
 

• Direct the Director of the Department, pursuant to ORS 273.171(2), to exercise 
full authority with respect to the disposition of the Elliott Property in accordance 
with the Protocol, and the Resolution and Order, including but not limited to, the 
determination of whether due diligence has been adequate; whether a proposed 
acquisition plan is responsive; whether the Department should enter into a 
purchase and sale agreement for the Elliott Property; whether the transaction 
should be closed; and other determinations regarding interpretation and 
implementation of the Resolution and Order. 
 

For the sake of clarity and transparency about its recommendation for Board findings 
and actions, the Department also addresses the following specific aspects of these 
findings and actions based on the Board’s Trust Obligations: 

 
ORS 273.051(2)(b) requires the Board to “give due consideration, in the sale…of 
any state lands under its control, to the protection and conservation of all natural 
resources, including scenic and recreational resources, of such lands, so as to 
conserve the public health and recreational enjoyment of the people, protect 
property and human life, and conserve plant, aquatic and animal life.” 

 
The Department recommends that the Board note its consideration of ORS 
273.051(2)(b) and that it has determined that the Elliott Opportunity and Protocol 
allow for and constitute due consideration to the protection and conservation of 
all natural resources on the Elliott Property.  Further, the Department 
recommends that the Board note that in giving the due consideration required by 
this statute, the Board focus on the following as being attainable under the 
Protocol without compromising Trust Obligations: 
 
A. Conserving public recreational access on at least 50% of the acreage;  

 
B. Conserving the economic benefits from the Elliott Property by ensuring for a 

period totaling 10 years that at least 40 direct and indirect full-time jobs (or 
their equivalent) are generated annually from activities including timber 
harvest, hauling, reforestation, support of recreation activities, infrastructure 
maintenance, and habitat restoration; 
 



Page 27 of 61 

C. Conserving older forest stands by protecting from harvest at least 25% of the 
acreage; and 
 

D. Conserving high quality watersheds by providing riparian management areas 
of 120 feet or more on both sides of all stream segments containing salmon, 
steelhead or bull trout and their transitional upstream reaches (to the next 
confluence, if the presence of these species does not end at a confluence). 

 
ORS 273.413 addresses disposition of unsuitable lands.  Subpart (1) states that “the 
proceeds of such sales [of state lands which are not suitable for management 
according to long-range policies of the State Land Board] shall be applied…for the 
acquisition of lands or other suitable investments as directed by the board in 
consultation with the Oregon Investment Council.”  Subpart (2) states that 
“proceeds…shall be deposited in a revolving account of the Common School Fund.” 

 
The Department recommends that the Board note its consideration of ORS 
273.413(1) and (2) and that it has determined that the Elliott Property is not 
suitable for management according to long-range policies of the State Land 
Board and that proceeds resulting from the implementation of the Resolution and 
Order would be suitably invested in the corpus of the Common School Fund.   
 

ORS 273.413(6) states that “before…selling land, the Department of State Lands 
shall obtain approval of the governing body of the county or counties in which such 
land is located.” 

 
The Department recommends that the Board note its consideration of ORS 
273.413(6) and that is has determined that by giving a local government a veto 
right over a critical trust decision, this subpart creates an undue burden on and 
interferes with the Board’s exercise of its Trust Obligations.  The Department 
further recommends that the Board find that its action is therefore not subject to 
this authority. 
 

ORS 530.450 states that “any lands in the national forests on February 25, 1913, 
selected by, and patented to, the State of Oregon, for the purpose of establishing a 
state forest, hereby are withdrawn from sale.” 

 
The Department recommends that the Board note its consideration of ORS 
530.450 and that the Board acknowledge that approximately 70,000 acres of the 
Elliott Property were in the national forests on February 25, 1913, prior to the 
land exchange that established the Elliott State Forest.  The Department 
recommends that the Board find that the application of this statute would prevent 
the Board from exercising its Trust Obligations, and that this statute creates an 
undue burden on and interferes with the Board’s Trust Obligations.  The 
Department further recommends that the Board find that its action is therefore 
not subject to this authority. 
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OAR 141-067-0155 establishes certain policies of the Department.  Most of these 
policies are either irrelevant to or supportive of a comprehensive ownership transfer 
of the Elliott Property.   

 
OAR 141-067-0155(2) states that “in order to achieve the constitutional 
mandate…and to maximize the financial return to the Common School Fund from 
Trust Lands, the Department will seek to obtain the full fair market value for any land 
or interests in land sold…” 

 
The Department recommends that the Board note its consideration of OAR 141-
067-0155(2) and that the Board find that the Resolution and Order complies with 
this policy. 
 

OAR 141-067-0155(3) states that “Trust Lands will be sold or exchanged in a 
manner that complies with state law while ensuring absolute adherence to both 
constitutional and Admission act trust responsibilities as determined by the State 
Land Board and subject to review by the courts.” 

 
The Department recommends that the Board note its consideration of OAR 141-
067-0155(3) and that the Board find that the Resolution and Order complies with 
this policy, and that considerations regarding compliance with state law are 
addressed elsewhere. 
 

OAR 141-067-0155(5) states that “in order to carry out the directives of the Asset 
Management Plan the Department may initiate efforts, subject to approval of the 
State Land Board, to purchase, sell or exchange Trust and/or Non-Trust Lands.” 

 
The Department recommends that the Board note its consideration of OAR 141-
067-0155(5) and that the Board find that the Department is complying with this 
policy through implementation of the Resolution and Order.  Further, the 
Department recommends that the Board also discuss further the directives of the 
Asset Management Plan as provided below. 
 

OAR 141-067-0155(4) is a policy to “follow the guiding principles and resource-
specific management prescriptions contained in the Asset Management Plan.”  The 
full meaning of this policy is considered below. 

 
The REAMP is a plan to guide the care and management of land, waterways, and 
mineral and energy resources to benefit the Common School Fund.  It establishes 
overall policy direction and management principles guiding the management of the 
Common School Fund’s real property assets.  Many of these policies are either 
irrelevant to or supportive of a sale of the Elliott Property, particularly the general 
guiding principles.   

 
REAMP IV.A.1 states the guiding principle that “the Land Board and Department will 
continue to meet their obligations on Trust Lands.”   It goes on to say that a 
fundamental goal of the plan is to increase the contributions of the real estate 
portfolio to the Common School Fund. 
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The Department recommends that the Board note its consideration of REAMP 
IV.A.1 and that the Board find that successful implementation of the Resolution 
and Order is consistent with this guiding principle and goal.     
 

REAMP IV.A.3 states the guiding principle that “the plan balances revenue 
enhancement and resource stewardship.”  It is further declares that the Board is not 
precluded from addressing environmental and other values, including balancing 
revenue enhancement and resource stewardship, though recognizing the need for 
resource stewardship to be commensurate with fiduciary and public trust obligations. 

 
The Department recommends that the Board note its consideration of REAMP 
IV.A.3 and that the Board find that implementation of this Resolution and Order 
has at its core the concept of balancing resource stewardship while meeting 
Trust Obligations, while also giving opportunity for interested parties to both 
protect conservation values and appropriately compensate the Common School 
Fund.   
 

REAMP IV.A.5 states the guiding principle that “the Land Board and Department will 
actively strive to increase the total annual revenues from the real property asset 
portion of the Common School Fund portfolio through the disposal of Trust lands that 
are not actively managed, difficult or uneconomical to manage or are low revenue 
producers.” 

 
The Department recommends that the Board note its consideration of REAMP 
IV.A.5 and finds, that the Board find first, that the Elliott Property while still 
actively managed is difficult, uneconomical, and a low revenue producer, with 
minimal potential for short-term or long-term improvement; and second, that 
conversion of the value of the Elliott Property to a cash asset will not only 
increase total annual net revenues from the real property asset portion of the 
Common School Fund (by eliminating an ongoing cost to hold the property), but 
also will allow for alternative investments that are expected to generate higher 
returns over the long-term. 
 

REAMP IV.D.9 and D.11 are guiding principles for land disposal (sale or exchange).  
Relevant passages include the following: D.9 states that “opportunities will be 
evaluated and pursued to dispose (sale or exchange) of any parcels within the 
Common School fund portfolio except those specifically identified for retention.  
Disposal may be considered on a case-by-case basis…to maximize investments; to 
respond to market-driven opportunities; for lands not meeting management 
expectations or providing substandard returns on investment; for lands better 
managed by another entity; and for other public purpose.”; and D11 states that 
“proposed land sales or exchanges must be approved by the Land Board and 
carried out in accordance with the Board’s administrative rules.” 

 
The Department recommends that the Board note its consideration of REAMP 
IV.D.9 and D.11, and that the Board find that while the Elliott Property has in the 
past been identified for possible retention, the current and foreseeable 
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circumstances indicate that the Elliott Property is not meeting and likely will not 
meet management expectations, that the Elliott Property is providing 
substandard returns on investment and likely will continue to do so, and that the 
Board further find that implementation of the Resolution and Order will comply 
with these guiding principles for land disposal.  Further, the Department 
recommends that the Board note its consideration of REAMP policies IV.A.1, 
IV.A.3, IV.A.5, IV.D.9, and IV.D.11 and that the Board find that the 
implementation of the Resolution and Order is consistent with the guiding 
principles of the REAMP. 
 

Because the idea of transferring the Elliott Property out of Common School Fund 
ownership, however consistent with the guiding principles of the REAMP, had not 
emerged at the time of the adoption of the REAMP in 2012, the following REAMP 
policies could arguably conflict with such action: 

 
REAMP IV.A.4. states that “consistent with the legacy of the Admission Act, the 
Land Board will maintain a real property asset portfolio of Common School Fund 
lands.  The allocation of land among land classifications may change over time 
based on management, reinvestment and disposal strategies.” 

 
The Department recommends that the Board note its consideration of REAMP 
IV.A.4. and that the Board find that even with a comprehensive ownership 
transfer of the Elliott Property, a real property asset portfolio remains of over 
660,000 acres. 
 

REAMP IV.D.6. is the guiding principle for land retention.  Relevant passages 
include the following, that: “a core of permanent land ownership will be maintained 
during the planning period and will include higher-performing lands and land with the 
potential for higher performance.  These lands may include, but are not limited to, 
the following: Elliott State Forest and higher-performing forestlands.”   

 
The Department recommends that Board note its consideration of REAMP 
IV.D.6. and that the Board find and formally recognize that the Elliott Property 
should no longer be classified as higher-performing forestland due to the losses 
experienced over the past several years, the low potential for improved 
performance, and the declining value of the asset.  Further, the Department 
recommends that the Board find that while REAMP IV.D.6. states that core 
retention lands may include the Elliott State Forest, the Board direct the 
Department not to include the Elliott Property in the core of permanent land 
ownership contemplated under this policy.  
 

REAMP IV.E. is not generally relevant to the disposition of land because it 
constitutes the guiding principles for ongoing management of retained lands.  
REAMP IV.E.1. and E.2. relate to conservation of resources on retained land without 
direction specific to a land disposition.  REAMP IV.E.3. relates to historic and 
archaeological sites and states that “actual inventory may take place during specific 
area management planning, or when site-disturbing activities are planned, or prior to 
land disposal.” 
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The Department recommends that the Board note its consideration of REAMP 
IV.E. and that the Board find that this policy relates to the ongoing management 
of retained lands, not lands being considered for disposition such as the Elliott 
Property, and that notwithstanding, the Board directs the Department to work 
with the appropriate Tribe(s) to conduct a prioritized inventory of potential sites, 
to the extent practicable, prior to closing of a comprehensive ownership transfer 
of the Elliott Property that may result from implementation of the Resolution and 
Order. 
 

Finally, the Department recommends that the Board find that if any statute or rule is 
found to prohibit or interfere with any of the findings or actions herein and 
recommended in the proposed Resolution and Order, the Board assert the position 
that such statute or rule unduly burdens its exercise of its Trust Obligations, and the 
Board’s action is therefore not subject to that authority. 
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EXHIBITS 
 

1. Transaction-Specific Protocol to Identify Potential Comprehensive Ownership 
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EXHIBIT 1 – TRANSACTION-SPECIFIC PROTOCOL TO IDENTIFY 
COMPREHENSIVE OWNERSHIP TRANSFEREES (PROTOCOL)  
1. Summary of Transaction 
 
This Protocol is part of conducting due diligence by the Department of State Lands (the 
“Department”) for the State Land Board (the “Board”) in connection with a potential offer of 
direct sale of the Common School lands within the Elliott State Forest (the “Elliott Property”).  
In this unique situation, due diligence includes identification of potential comprehensive 
ownership transferees through their competitive submissions of proposed acquisition plans.  This 
Protocol has at its foundation five key, structural requirements that a responsive acquisition plan 
must adhere to and include, which are:  

 
A. The plan must be for the purchase of the Elliott Property at fair market value (the sales 

price determined by the Department’s appraisal process) in an all-cash closing, with the 
proceeds going to the corpus of the Common School Fund;  
 

B. The plan must be for the acquisition of the entire Elliott Property;  
 

C. The plan must be made by a lead person or entity with authority to accept an offer of 
direct sale (the entity may be a consortium, joint venture or partnership, but in such a case 
there must be a lead person with authority to act for the consortium, joint venture or 
partnership) – the Elliott Property will not be offered for sale in separate transactions; 
 

D. The plan must include commitments with enforceable mechanisms to protect enhanced 
public benefits above and beyond those which are already provided for under applicable 
federal, state, and local law, specifically (and at a minimum) including: 
 

i. Conserving public recreational access on at least 50% of the acreage;  
 

ii. Conserving the economic benefits from the Elliott Property by ensuring for a 
period totaling 10 years that at least 40 direct and indirect full-time jobs (or their 
equivalent) are generated annually from activities including timber harvest, 
hauling, reforestation, support of recreation activities, infrastructure maintenance, 
and habitat restoration; 
 

iii. Conserving older forest stands by protecting from harvest at least 25% of the 
acreage; and  

 
iv. Conserving high quality watersheds by providing riparian management areas of 

120 feet or more on both sides of all stream segments containing salmon, steelhead 
or bull trout and their transitional upstream reaches (to the next confluence, if the 
presence of these species does not end at a confluence); and 

 
E. The plan must be without any contingencies for the benefit of the transferee.  

 
These minimum levels of enhanced public benefits, intended to protect and conserve natural 
resources of the Elliott Property above and beyond that which is already provided for under 
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applicable federal, state, and local law, are required in any responsive acquisition plan.  A 
responsive acquisition plan offering higher, balanced levels of such benefits may be selected, at 
Board discretion, over plans offering minimum levels.  These commitments must be 
memorialized through appropriate enforceable mechanisms recorded at closing.  The enforceable 
mechanisms must not involve the Common School Fund or the Department.  A responsive 
acquisition plan will need to identify other entities or agencies willing and able to enforce the 
commitments.  There will be no discounting of the sales price for these commitments.   
 
Further as to the financial terms, any purchase and sale agreement negotiated with a lead 
participant through this Protocol must be on the terms set forth in the responsive acquisition plan 
and must provide earnest money in an amount no less than 1% of the purchase price, paid 
directly to the corpus of the Common School Fund.  Such earnest money is to be non-refundable 
(unless the deal includes a financing element predicated on state or federal appropriation, in 
which case the earnest money would become non-refundable on August 1, 2017).  Closing would 
occur on or before December 29, 2017 (unless extended to December 31, 2018 by the timely 
payment to the corpus of the Common School Fund of an additional 1% of the purchase price as 
non-refundable earnest money). 
 
In addition, any such comprehensive ownership transfer would be offered on an AS-IS basis, 
without representations or warranties by the State, and (as noted above) without contingencies 
for the benefit of the transferee.  There is sufficient time between now and the negotiation of a 
purchase and sale agreement for any due diligence by participants. 
 
If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such sale price being the Department estimate of value.  If two 
or more potential comprehensive ownership transferees are identified through this Protocol (in 
other words, if multiple responsive acquisition plans are timely received), the Department will 
return to the Board for its selection, in its discretion, of the one to which the Department shall 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value, and its 
ranking of the others in order of desirability, in case the initial sale is not consummated (either 
through an inability to reach a purchase and sale agreement or a failure to close under a purchase 
and sale agreement).  If no potential comprehensive ownership transferees are identified through 
this Protocol (in other words, if no responsive acquisition plans are timely received), then the 
Department will return to the Board for further instructions regarding ownership transfer, 
including as to whether to proceed with an ownership transfer that does not protect public 
benefits beyond the protections provided under applicable federal, state, and local law. 
 
If an offer of direct sale contemplated above is not consummated (either through an inability to 
reach a purchase and sale agreement or a failure to close under a purchase and sale agreement), 
then the Department will proceed through the options described in detail in Section 6 below. 
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2. Expressions of Interest 
 
By mid-September 2015, the Department will announce the Elliott Property Comprehensive 
Ownership Transfer Opportunity (the “Elliott Opportunity” or “Opportunity”) and Protocol by 
various available means including publication, posting on its website (and creating a separate 
Elliott Opportunity webpage), email to all known parties interested in the Elliott Property, notice 
to state legislators, a press release, and a kickoff meeting (non-mandatory) on September 17, 
2015, in Salem and by telephone, at which the Department will distribute the Protocol packet 
(which will also be available online).  Available background information about the Elliott 
Property will be posted on the Elliott Opportunity webpage.  The kickoff meeting will be 
recorded and the audio file posted on the Elliott Opportunity webpage.  Given the likely 
collaborative nature of this Opportunity, the Department recommends attendance at all meetings 
to receive information and promote conversation.  Failure to attend any mandatory meeting, 
however, disqualifies a person or entity from being a lead participant (i.e., the one person or 
entity to whom an offer of sale would be made on behalf of itself or a consortium, joint venture 
or partnership). 
 
The first required step for persons or entities interested in participating in this Opportunity will 
be to submit an expression of interest -- a letter describing (a) who they are; (b) the nature of 
their interest; (c) their level of experience with activities relevant to the Opportunity; (d) 
particular interests they may have in the Elliott Property; and (e) attributes that may make them a 
good partner for inclusion in a consortium, joint venture or partnership submitting a proposed 
acquisition plan.  All expressions of interest must be received by the Department by 5:00 pm 
Pacific Time on December 15, 2015.  All expressions of interest will be posted on the Elliott 
Opportunity webpage.  Only persons or entities who have timely submitted an expression of 
interest will be deemed participants in the Protocol going forward, and eligible to submit a 
proposed acquisition plan. In addition to the kickoff meeting in September, there will be a 
Question and Answer meeting on October 20, 2015 and a period for persons or entities to request 
clarification regarding the Opportunity and Protocol.24  Questions and answers will be posted on 
the Elliott Opportunity webpage. 
 
The goal of this Protocol is to identify a transferee to whom an offer of direct sale of the entire 
Elliott Property may be made.  The Department recognizes, however, that a transaction of this 
size and complexity may best be accomplished through transfer to a consortium, joint venture or 
partnership of parties each with an interest in different areas of the Elliott Property or different 
aspects of ownership or control, or a joint venture or partnership formed by such parties.  This 
Protocol hopes to provide the opportunity for generating such consortia, joint ventures or 
partnerships through sharing the expressions of interest and staging of participant meetings.  
Only the lead participant, however, will submit the proposed acquisition plan.  Any resulting 
purchase and sale agreement would be with the lead participant.  The Department understands 
that this shifts some of the potential organizational work to the participants; this is intentional. 
 
  

                                                           
24 For each question and answer period throughout this protocol, questions will be due to the Department single 
point of contact via email exactly one calendar week following the meeting and will be answered within one 
calendar week of the due date through posting on the Elliott Opportunity website. 
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3. Participation in Opportunity 
 
All participants will be invited to attend four meetings, two mandatory and two non-mandatory. 
These meetings are: (a) a mandatory first meeting on January 28, 2016 to review the Opportunity 
and Protocol25; (b) a non-mandatory second meeting on April 5, 2016 to review the timber 
inventory and preliminary title report; (c) a non-mandatory Elliott Property tour on May 10-12, 
2016 to visit the property; and (d) a mandatory meeting for announcement of the fair market 
value determination on July 27, 2016.  Following each meeting, there will be a question and 
answer period for participants to request further clarification regarding those aspects of the 
Opportunity and Protocol.  Questions and answers will be posted on the Elliott Opportunity 
webpage together with audio recordings of the first, second, and fourth meetings (not the tour).   
 
One of the reasons for the meetings is to help participants meet each other and identify potential 
ways they might work together on a proposed acquisition plan.  Given the tight timeframes, it is 
also recommended that participants move forward with any strategies, negotiations and planning 
as much as possible prior to the announcement of the fair market value.26  
 
 
4. Fair Market Value Determination 
 
The Department will obtain an independent appraisal of the Elliott Property, assuming a private-
to-private transaction without restrictions other than legal requirements on a private buyer (e.g., 
Oregon Forest Practices Act, federal Endangered Species Act), and with no mineral rights 
transferred except for surface soil, sand, stone, and gravel available for use on the Elliott 
Property for building and maintaining roads and landings.  An appraisal consultant has been 
retained by the Department to assist in the process and to review the appraisal.  The appraisal 
methodology has been designed in conjunction with the consultant.  First, a comprehensive 
timber inventory will be conducted.27  Then, two or three independent timberland appraisers will 
develop their individual determinations of value to Uniform Standards of Professional Appraisal 
Practice (USPAP) and Uniform Appraisal Standards for Federal Land Acquisitions (UASFLA 
aka Yellow Book) specifications based on identical appraisal instructions and property data and 
including stand-level modeling.  Finally, the consultant will conduct a Yellow Book compliant 
appraisal review to ensure USPAP and UASFLA compliance for the appraisals, and provide the 
Department with reconciliation to a single determination of fair market value, as necessary. 
   
On or before July 27, 2016, the Department will announce the determination of fair market value 
of the Elliott Property.  This critical piece of information will then allow participants to move 
forward with their strategies, negotiations and planning to create proposed acquisition plans for 
timely submission.  This fair market value will be the Department’s estimate of value at which 
the Elliott Property will be offered for direct sale, if a responsive comprehensive ownership 
transferee is identified and selected.   
 
 
                                                           
25 Additional details not known in September 2015 may be available at this meeting. 
26 While not in any way indicating what the actual fair market value may be determined to be, a recent net present 
value analysis of various long-term management scenarios for the Elliott Property is posted on the Department’s 
Elliott State Forest Alternatives Project website (Evergreen Economics / LandVest Report - 12/1/2014). 
27 The timber inventory data would be made available to participants on or before April 5, 2016. 

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Elliott_Final_111914.pdf
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5. Proposed Acquisition Plans 
 
Parties interested in submitting proposed acquisition plans will need to identify a lead participant 
with authority to accept an offer and act on behalf of itself or any consortium, joint venture or 
partnership, including by forming a new entity for such purpose.  The lead participant will 
submit the proposed acquisition plan.  It will be acceptable for parties to participate in multiple 
proposed acquisition plans.  Plans may include non-participants for roles other than lead 
participant.  Proposed acquisition plans must be received by the Department by 5:00 PM Pacific 
Time on November 15, 2016.28 
 
To be considered responsive, an acquisition plan must include, among other things described 
elsewhere herein, (a) a detailed description of the participant (or participants and new non-
participants, if a consortium, joint venture or partnership), (b) a detailed explanation of how the 
payment of fair market value at closing will be financed, and (c) a detailed explanation of the 
extent of commitments and the specifics of the enforceable mechanisms to be recorded at 
closing, regarding the enhanced public benefits element of the comprehensive ownership 
transfer.  In addition, for an acquisition plan to be deemed responsive, it must be accompanied by 
a deposit of $100,000 in cash (to be applied towards the payment of fair market value or 
refunded).29 
 
 
6. Next Steps after Plans Submitted to Department 
 
If any proposed acquisition plans are submitted through this Protocol, the Department will 
review them and make the determination of whether or not they are responsive, under the criteria 
set forth in this Protocol.  All responsive acquisition plans will be presented to the Board at its 
December 13, 2016 meeting. 
 
If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value.  If this sale 
is not consummated (either through an inability to reach a purchase and sale agreement or a 
failure to close under a purchase and sale agreement), then the Department will return to the 
Board for further instructions regarding ownership transfer, including as to whether to proceed 
with an ownership transfer that does not protect public benefits beyond the protections provided 
under applicable federal, state, and local law. 
 
If two or more potential comprehensive ownership transferees are identified through this 
Protocol (in other words, if multiple responsive acquisition plans are timely received), the 
Department will return to the Board for its selection, in its discretion, of the one to which the 
Department is instructed to make an offer of direct sale of the Elliott Property at the fair market 
                                                           
28 Acquisition plans must be submitted in a sealed envelope to the Department single point of contact.  There will be 
no public opening of plans, but all plans will be available for inspection following Department deliberation.  
However, the Department will record and make available the identity of all lead participants after opening.  
Acquisition plans received after closing will be considered late and will be found non-responsive. 
29 Lead participants whose acquisition plan is not selected will be informed of this fact and their deposit will be 
returned. 
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value (as determined by the Department’s appraisal process), such price being the Department 
estimate of value.  In addition, in this selection scenario, the Board will rank all of the responsive 
acquisition plans.  If the initially selected sale opportunity is not consummated (either through an 
inability to reach a purchase and sale agreement or a failure to close under a purchase and sale 
agreement), then the Department will make an offer of direct sale of the Elliott Property at the 
fair market value (as determined by the Department’s appraisal process), such price being the 
Department estimate of value, to the next ranked option, and so on and so forth until, if none of 
the options are consummated, then the Department will return to the Board for further 
instructions regarding ownership transfer, including as to whether to proceed with an ownership 
transfer that does not protect public benefits beyond the protections provided under applicable 
federal, state, and local law. 
 
If no potential comprehensive ownership transferees are identified through this Protocol (in other 
words, if no responsive acquisition plans are timely received), then the Department will return to 
the Board for further instructions regarding ownership transfer, including as to whether to 
proceed with an ownership transfer that does not protect public benefits beyond the protections 
provided under applicable federal, state, and local law. 
 
 
7. General Terms and Conditions of this Protocol 
 
If any situation or circumstance arises that has not been expressly or adequately addressed in this 
Protocol, the Director shall determine the appropriate action or response in her reasonable 
discretion and proceed with this Protocol as so modified.  The Department may not have 
anticipated every possible scenario that may arise, and specifically desires that the Director be 
able to continue to move forward on the stated timeframes to the extent possible, acting in her 
reasonable discretion as so authorized by the Board. 
 
All expressions of interest and proposed acquisition plans submitted through this Protocol are 
public record and are subject to public inspection following Department deliberation.  
Participants are and will be advised to consult with their own legal counsel regarding disclosure 
issues related to the Oregon Public Records Law (ORS 192.410 through 192.505).  All 
expressions of interest and proposed plans submitted in response to this Protocol become the 
property of the Department.   
 
This Protocol is governed by the laws of the State of Oregon.  Venue for any administrative or 
judicial action relating to this Protocol is the Circuit Court of Marion County for the State of 
Oregon; provided, however, if a proceeding must be brought in a federal forum, then it must be 
brought and conducted solely and exclusively within the United States District Court for the 
District of Oregon. 
 
Under this Protocol, the Department may reject any or all proposed acquisition plans in-whole or 
in-part, or may cancel this Protocol at any time when the rejection or cancellation is in the best 
interest of the State or Department, as determined by the Department.  Neither the State nor 
Department is liable to any participant for any loss or expense caused by or resulting from the 
delay, suspension, or cancellation of this Protocol, acceptance, or rejection of any proposed plan.  
Participants shall pay all of the costs in submitting expressions of interest and proposed 
acquisition plans. 
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The Department will designate an individual as a single point of contact for all matters related to 
this Protocol.  Participants shall direct all communications related to any provision of this 
Protocol only to the single point of contact. 
 

8.   Schedule  
 
The following table represents a tentative schedule of events per the Protocol above.  All times 
are listed in Pacific Time.  All dates listed are subject to change. 
 
Event Date Time 
Kickoff meeting (non-mandatory) Thursday, September 17, 

2015 
10:00 AM 

Question and answer meeting (non-mandatory) Tuesday, October 20, 2015 10:00 AM 
Questions due on the Opportunity and Protocol Tuesday, October 27, 2015 10:00 AM 
Expressions of interest are due Tuesday, December 15, 2015 5:00 PM 
First participants meeting (mandatory) Thursday, January 28, 2016 10:00 AM 
Questions due on the Opportunity and Protocol Thursday, February 4, 2016 10:00 AM 
Second participants meeting (non-mandatory) Tuesday, April 5, 2016 10:00 AM 
Questions due on inventory and preliminary title Tuesday, April 12, 2016 10:00 AM 
Elliott Property tour (non-mandatory) Tuesday, May 10, 2016 –  

Thursday, May 12, 2016 
 

Questions due on Elliott Property tour Thursday, May 19, 2016 10:00 AM 
Fair market value announcement meeting 
(mandatory) 

Thursday, July 28, 2016 10:00 AM 

Questions due on fair market value  Thursday, August 4, 2016 10:00 AM 
Proposed acquisition plans are due  Tuesday, November 15, 2016 5:00 PM 
State Land Board meeting (if necessary) Tuesday, December 13, 2016 10:00 AM 
Offer made, if any (approx.) Week of December 19, 2016  
Execution of purchase and sale agreement 
(approx.) 

Week of February 27, 2017  

Closing (on or before) Friday, December 29, 2017 5:00 PM 
Optional Extension Closing (on or before) Monday, December 31, 2018 5:00 PM 
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EXHIBIT 2 – PROPOSED RESOLUTION AND ORDER  
I. Findings and Actions 
 
The State Land Board (the “Board”) has considered the Department of State Lands’ (the 
“Department’s”) Elliott State Forest Alternatives Project Supplemental Report dated August 13, 
2015 (the “Report”) concerning the Common School lands within the Elliott State Forest (the 
“Elliott Property”) and hereby adopts the Report, except to the extent expressly modified by the 
Board at its regular meeting on August 13, 2015.   The Board has further considered the 
information provided in the December 10, 2013; December 9, 2014; and June 9, 2015 reports of 
the Department regarding the problem of limited financial returns from, declining asset value of, 
and various alternatives for the Elliott Property.  Based on this consideration, including the 
Report and the recommendations contained therein, and on current and foreseeable 
circumstances, the Board finds the following: 

(A)  Neither the new manager nor the HCP scenarios under continued Common School 
Fund ownership are viable alternatives at this time; 

(B)  Transfer of the Elliott Property at this time to ownership other than the Common 
School Fund is appropriate; 

(C)  Transfer of the Elliott Property should both meet the Board’s federal and 
constitutional obligations (the “Trust Obligations”) to the Common School Fund and give 
due consideration to the protection and conservation of natural resources as per ORS 
273.051(2)(b); and 

(D)  The Department has developed a transaction-specific protocol to identify potential 
comprehensive ownership transferees (the “Protocol”) to achieve these dual outcomes by 
seeking enhanced protection of public benefits while ensuring full fair market value 
compensation to the Common School Fund.  A copy of the Protocol is attached as Exhibit 
(1) and incorporated herein. 

The Board therefore takes the following actions, it: 

(E)  Directs the Department to focus exclusively on the ownership transfer scenario and 
to cease work on the new manager and HCP scenarios.  By this action, the Elliott State 
Forest Alternatives Project is deemed complete, and the Department is directed to 
proceed with the Elliott Property Comprehensive Ownership Transfer Opportunity (the 
“Elliott Opportunity”) and Protocol, as more fully described below; 

(F)  Approves the Protocol as the transaction-specific methodology for due diligence on 
the Elliott Opportunity; 

(G)  Approves the method of sale for the Elliott Property as per OAR141-067-0270 by 
offer of direct sale at Department estimate of value, and as further described in the 
Protocol; 

(H)  Approves the limited release and transfer of surface soil, sand, stone, and gravel 
resources for use on the Elliott Property as per OAR 141-067-0320 as part of an offer of 
direct sale at Department estimate of value, as further described in the Protocol, subject to 
an assessment that confirms to the Director of the Department that the resource potential 
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is extremely limited relative to the highest and best use of the Elliott Property, subject to 
fair market value compensation to the corpus of the Common School Fund; while 
otherwise retaining all mineral and geothermal resource rights per OAR 141-067-0155; 

(I)  Directs the Department to immediately commence the Protocol in order to meet the 
timelines therein, and, depending on the outcome of the Protocol either: 

(1) Proceed to make an offer of direct sale at Department estimate of value to the 
lead participant on the terms of a single responsive acquisition plan; or  

(2) Submit two or more responsive acquisition plans to the Board for its choice, in 
its discretion, of whom to direct the Department to make an offer to; or  

(3) Return to the Board for further instructions regarding ownership transfer, 
including as to whether to proceed with an ownership transfer that does not 
protect public benefits beyond the protections provided under applicable federal, 
state, and local law, if no responsive acquisition plans were timely received; or if 
the Department is otherwise unable to consummate a transaction, per the Protocol; 

(J)  Directs the Department to take all requisite action under the following statutes and 
rules in order to consummate a transaction under the Elliott Opportunity and Protocol, 
such action to be completed prior to closing of a direct sale, or as may otherwise be 
indicated in such statute or rule, to: 

(1)  Pursuant to ORS 530.460 and ORS 530.470, return the Elliott Property to its 
original status so that it is no longer subject to ORS 530.460 at closing; 

(2)  Pursuant to ORS 270.100(1)(a), timely report to the Oregon Department of 
Administrative Services the intent to transfer ownership; 

(3) Pursuant to ORS 273.413(5), cause owners or lessees of land adjoining the 
Elliott Property to be notified of the Elliott Opportunity, and invite them to 
participate as prospective purchasers; 

(4)  Pursuant to OAR141-067-0155(13), issue such certificates of sale, deeds or 
conveyances as are necessary; 

(5)  Pursuant to OAR 141-067-0155(14), and if and to the extent the transfer 
involves another state agency or political subdivision, include appropriate 
restrictions, such as reversionary clauses, in the conveyances; 

(6)  Pursuant to OAR 141-067-0155(15), to the extent necessary, recognize and 
adhere to all terms and conditions of valid existing leases and easements; 

(7)  Pursuant to OAR 141-067-0155(16) and the exception as allowed under OAR 
141-067-0320, conduct an assessment of such surface soil, sand, stone, and gravel 
resources as may be available for use on the Elliott Property to determine if the 
resource potential is extremely limited relative to the highest and best use of the 
Elliott Property, and otherwise retain all mineral and geothermal resource rights; 
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(8)  Pursuant to OAR 141-067-0155(4) and the Real Estate Asset Management 
Plan (“REAMP”) approved by the Board in February 2012, take the actions 
specifically required under REAMP items IV.D.12 concerning an evaluation for 
mineral resources of value, and IV.A.7, concerning an evaluation according to the 
criteria outlined in Appendix C to the REAMP; and 

(9)  Pursuant to OAR 141-067-0180 to OAR 141-067-0220, to the extent 
applicable this Opportunity and Protocol (not involving an application process 
under this rule), take the actions specifically required under subparts -0180(3), -
0180(4), -0180(5), -0180(6), -0190(1), and -0220(9). 

(K)  Directs the Director of the Department, pursuant to ORS 273.413(1) and OAR 141-
067-0260, to deposit the proceeds from any direct sale resulting from this Resolution and 
Order to the corpus of the Common School Fund; 

(L)  Directs the Director of the Department, pursuant to ORS 273.171(2), to exercise full 
authority with respect to the disposition of the Elliott Property in accordance with the 
Protocol, and this Resolution and Order, including but not limited to, the determination of 
whether due diligence has been adequate; whether a proposed acquisition plan is 
responsive; whether the Department should enter into a purchase and sale agreement for 
the Elliott Property; whether the transaction should be closed; and other determinations 
regarding interpretation and implementation of this Resolution and Order. 

II. Authority and Supportive Findings 
 
The above findings and action are made pursuant to the following authority: 

Federal Admissions Act for Oregon; 11 Stat 383 Section 4 (1859). 
Oregon Constitution, Article VIII, Sections 2 and 5. 
ORS 273.031; relating to the State Land Board. 
ORS 273.041; relating to the Department of State Lands. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.065; relating to the finality of certain actions. 
ORS 273.171; relating to the duties and authority of the Director. 
OAR 141-067-0270; relating to the methods for conducting land sales. 
 
The primary and overarching authority for all of these findings and actions are the  constitutional 
and Admissions Act authorities pursuant to 11 Stat 383 Section 4 (1859) and Or Const., VIII, 2 
and 5.  The Board is also required to follow relevant Oregon statutes, rules and policies, to the 
extent that they do not unduly burden the Board’s overarching Trust Obligations.   

A. Statutes 

For the sake of clarity and transparency about its findings and actions, the Board addresses 
below some specific aspects of these findings and actions based on its Trust Obligations. 

(1)  ORS 273.051(2)(b) requires the Board to “give due consideration, in the sale…of any 
state lands under its control, to the protection and conservation of all natural resources, 
including scenic and recreational resources, of such lands, so as to conserve the public 
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health and recreational enjoyment of the people, protect property and human life, and 
conserve plant, aquatic and animal life.” 

As noted in Finding (C) above, the Board has considered ORS 273.051(2)(b) and 
has determined that the Elliott Opportunity and Protocol allow for and constitute 
due consideration to the protection and conservation of all natural resources on 
the Elliott Property.  In giving the due consideration required by this statute, the 
Board has focused on the following, which the Board believes may be attainable 
under the Protocol without compromising Trust Obligations: 

(a)  Conserving public recreational access on at least 50% of the acreage;  
 
(b)  Conserving the economic benefits from the Elliott Property by 
ensuring for a period totaling 10 years that at least 40 direct and indirect 
full-time jobs (or their equivalent) are generated annually from activities 
including timber harvest, hauling, reforestation, support of recreation 
activities, infrastructure maintenance, and habitat restoration; 
 
(c)  Conserving older forest stands by protecting from harvest at least 
25% of the acreage; and 
 
(d)  Conserving high quality watersheds by providing riparian 
management areas of 120 feet or more on both sides of all stream 
segments containing salmon, steelhead or bull trout and their transitional 
upstream reaches (to the next confluence, if the presence of these species 
does not end at a confluence). 

(2)  ORS 273.413 addresses disposition of unsuitable lands.  Subpart (1) states that “the 
proceeds of such sales [of state lands which are not suitable for management according to 
long-range policies of the State Land Board] shall be applied…for the acquisition of 
lands or other suitable investments as directed by the board in consultation with the 
Oregon Investment Council.”  Subpart (2) states that “proceeds…shall be deposited in a 
revolving account of the Common School Fund.” 

The Board has considered ORS 273.413(1) and (2) and finds that the Elliott 
Property is not suitable for management according to long-range policies of the 
State Land Board and that proceeds resulting from the implementation of this 
Resolution and Order would be suitably invested in the corpus of the Common 
School Fund.   

Subpart (6) states that “before…selling land, the Department of State Lands shall obtain 
approval of the governing body of the county or counties in which such land is located.” 

The Board has considered ORS 273.413(6) and finds that by giving a local 
government a veto right over a critical trust decision, this subpart creates an 
undue burden on and interferes with the Board’s exercise of its Trust Obligations.  
The Board’s action is therefore not subject to this authority. 
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(3)  ORS 530.450 states that “any lands in the national forests on February 25, 1913, 
selected by, and patented to, the State of Oregon, for the purpose of establishing a state 
forest, hereby are withdrawn from sale.” 

The Board has considered ORS 530.450 and acknowledges that approximately 
70,000 acres of the Elliott Property were in the national forests on February 25, 
1913, prior to the land exchange that established the Elliott State Forest.  
Application of this statute would prevent the Board from exercising its Trust 
Obligations.  The Board finds that this statute creates an undue burden on and 
interferes with the Board’s Trust Obligations.  The Board’s action is therefore not 
subject to this authority. 

B. Rules and Policies 

The Board’s findings and actions also involve its interpretation, clarification or distinction of  
its own rules or policies. 

(1)  OAR 141-067-0155 establishes certain policies of the Department.  Most of these 
policies are either irrelevant to or supportive of a comprehensive ownership transfer of the 
Elliott Property.   

(a)  OAR 141-067-0155(2) states that “in order to achieve the constitutional 
mandate…and to maximize the financial return to the Common School Fund from Trust 
Lands, the Department will seek to obtain the full fair market value for any land or 
interests in land sold…” 

The Board has considered OAR 141-067-0155(2) and finds that this Resolution 
and Order complies with this policy. 

(b)  OAR 141-067-0155(3) states that “Trust Lands will be sold or exchanged in a 
manner that complies with state law while ensuring absolute adherence to both 
constitutional and Admissions Act trust responsibilities as determined by the State Land 
Board and subject to review by the courts.” 

The Board has considered OAR 141-067-0155(3) and finds that this Resolution 
and Order complies with this policy.  Considerations regarding compliance with 
state law are further explained herein. 

(c)  OAR 141-067-0155(5) states that “in order to carry out the directives of the Asset 
Management Plan the Department may initiate efforts, subject to approval of the State 
Land Board, to purchase, sell or exchange Trust and/or Non-Trust Lands.” 

The Board has considered OAR 141-067-0155(5) and finds that the Department is 
complying with this policy through implementation of this Resolution and Order.  
The directives of the Asset Management Plan are further discussed below. 

(d)  OAR 141-067-0155(4) is a policy to “follow the guiding principles and resource-
specific management prescriptions contained in the Asset Management Plan.”  The full 
meaning of this policy is considered below. 
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(2)  The REAMP is a plan to guide the care and management of land, waterways, and 
mineral and energy resources to benefit the Common School Fund.  It establishes overall 
policy direction and management principles guiding the management of the Common School 
Fund’s real property assets.  Many of these policies are either irrelevant to or supportive of a 
sale of the Elliott Property, particularly the general guiding principles.   

(a)  REAMP IV.A.1 states the guiding principle that “the Land Board and Department 
will continue to meet their obligations on Trust Lands.”   It goes on to say that a 
fundamental goal of the plan is to increase the contributions of the real estate portfolio to 
the Common School Fund. 

The Board has considered REAMP IV.A.1 and finds that successful 
implementation of this Resolution and Order is consistent with this guiding 
principle and goal.     

(b)  REAMP IV.A.3 states the guiding principle that “the plan balances revenue 
enhancement and resource stewardship.”  It is further declares that the Board is not 
precluded from addressing environmental and other values, including balancing revenue 
enhancement and resource stewardship, though recognizing the need for resource 
stewardship to be commensurate with fiduciary and public trust obligations. 

The Board has considered REAMP IV.A.3 and finds that implementation of this 
Resolution and Order has at its core the concept of balancing resource 
stewardship while meeting Trust Obligations.  It gives opportunity for interested 
parties to both protect conservation values and appropriately compensate the 
Common School Fund.   

(c)  REAMP IV.A.5 states the guiding principle that “the Land Board and Department 
will actively strive to increase the total annual revenues from the real property asset 
portion of the Common School Fund portfolio through the disposal of Trust lands that are 
not actively managed, difficult or uneconomical to manage or are low revenue 
producers.” 

The Board has considered REAMP IV.A.5 and finds, first, that the Elliott Property 
while still actively managed is difficult, uneconomical, and a low revenue 
producer, with minimal potential for short-term or long-term improvement; and 
second, that conversion of the value of the Elliott Property to a cash asset will not 
only increase total annual net revenues from the real property asset portion of the 
Common School Fund (by eliminating an ongoing cost to hold the property), but 
also will allow for alternative investments that are expected to generate higher 
returns over the long-term. 

(d)  REAMP IV.D.9 and D.11 are guiding principles for land disposal (sale or exchange).  
Relevant passages include the following: D.9 states that “opportunities will be evaluated 
and pursued to dispose (sale or exchange) of any parcels within the Common School 
Fund portfolio except those specifically identified for retention.  Disposal may be 
considered on a case-by-case basis…to maximize investments; to respond to market-
driven opportunities; for lands not meeting management expectations or providing 
substandard returns on investment; for lands better managed by another entity; and for 
other public purpose.”; and D11 states that “proposed land sales or exchanges must be 
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approved by the Land Board and carried out in accordance with the Board’s 
administrative rules.” 

The Board has considered REAMP IV.D.9 and D.11, and finds that while the 
Elliott Property has in the past been identified for possible retention, the current 
and foreseeable circumstances indicate that the Elliott Property is not meeting 
and likely will not meet management expectations, and that the Elliott Property is 
providing substandard returns on investment and likely will continue to do so.  
The Board further finds that implementation of this Resolution and Order will 
comply with these guiding principles for land disposal.   

(e)  The Board has considered REAMP policies IV.A.1, IV.A.3, IV.A.5, IV.D.9, and 
IV.D.11, as noted above and finds that the implementation of this Resolution and Order is 
consistent with the guiding principles of the REAMP. 

(3)  Because the idea of transferring the Elliott Property out of Common School Fund 
ownership, however consistent with the guiding principles of the REAMP, had not emerged 
at the time of the adoption of the REAMP in 2012, the following REAMP policies could 
arguably conflict with such action: 

(a)  REAMP IV.A.4. states that “consistent with the legacy of the Admissions Act, the 
Land Board will maintain a real property asset portfolio of Common School Fund lands.  
The allocation of land among land classifications may change over time based on 
management, reinvestment and disposal strategies.” 

The Board has considered REAMP IV.A.4. and finds that even with a 
comprehensive ownership transfer of the Elliott Property, a real property asset 
portfolio remains of over 660,000 acres.     

(b)  REAMP IV.D.6. is the guiding principle for land retention.  Relevant passages 
include the following, that: “a core of permanent land ownership will be maintained 
during the planning period and will include higher-performing lands and land with the 
potential for higher performance.  These lands may include, but are not limited to, the 
following: Elliott State Forest and higher-performing forestlands.”   

The Board has considered REAMP IV.D.6. and finds and formally recognizes that 
the Elliott Property should no longer be classified as higher-performing 
forestland due to the losses experienced over the past several years, the low 
potential for improved performance, and the declining value of the asset.  While 
REAMP IV.D.6. states that core retention lands may include the Elliott State 
Forest, the Board directs the Department not to include the Elliott Property in the 
core of permanent land ownership contemplated under this policy.  

(c)  REAMP IV.E. is not generally relevant to the disposition of land because it 
constitutes the guiding principles for ongoing management of retained lands.  REAMP 
IV.E.1. and E.2. relate to conservation of resources on retained land without direction 
specific to a land disposition.  REAMP IV.E.3. relates to historic and archaeological sites 
and states that “actual inventory may take place during specific area management 
planning, or when site-disturbing activities are planned, or prior to land disposal.” 



Page 47 of 61 

The Board has considered REAMP IV.E. and finds that this policy relates to the 
ongoing management of retained lands, not lands being considered for 
disposition such as the Elliott Property.  That notwithstanding, the Board directs 
the Department to work with the appropriate Tribe(s) to conduct a prioritized 
inventory of potential sites, to the extent practicable, prior to closing of a 
comprehensive ownership transfer of the Elliott Property that may result from 
implementation of this Resolution and Order. 

C. General Caveat 

If any statute or rule is found to prohibit or interfere with any of the findings or actions herein, 
the Board hereby asserts the position that such statute or rule unduly burdens its exercise of its 
Trust Obligations, and the Board’s action is therefore not subject to that authority. 

 
 
 
Adopted by the State Land Board at its meeting of August 13, 2015. 

 

________________________________    _____________ 
Kate Brown, Governor Date 
as chairperson of the State Land Board 

(Note: for exhibit 1 of the Resolution, see Exhibit 1 of the Supplemental Report) 
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EXHIBIT 3 – RISK ASSESSMENT  
Scenario (1) - New Manager 
 
State Cannot 
Contractually Protect Itself 
from Litigation 

High 
Risk 

Because of inherent position as 
landowner, manager unwillingness to 
assume such liability, and 
unavailability of suitable financial or 
insurance product to cover. 
 

Costs Increase Over Next 
Five Years 

High 
Risk 

Because of management change, 
set-up expenses and early legal 
challenges. 
 

Likelihood and Success of 
Education Beneficiaries’ 
Challenge 
 

Medium 
Risk 

Because costs increase without 
revenues right away. 

Scenario (1) - No New Manager 
 
Revenue Situation 
Remains Unimproved in 
Short Term 
 

High 
Risk 

Because of existing circumstances. 

Legal Challenge to Low 
Short Term Revenues 
Succeeds 
 

Low Risk Because Board is pursuing 
alternatives and considering long 
term value. 

 
Scenario (2) - HCP 
 
HCP is Not Approved Medium 

Risk 
Because public review process and 
changed assumptions. 
 

Developing HCP is Not 
Worth It 

High 
Risk 

Because of significant time and 
money to develop, high 
implementation cost, and now only 10 
years of coverage. 
 

Likelihood and Success of 
Environmental Challenge 
 

High 
Risk 

Because of complexity of HCP 
process and high profile nature of the 
property. 
 

Implemented HCP Drives 
Down Property Value 

High 
Risk 

Because of short timeframe and 
potential litigation risks (e.g., 
injunctions). 
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Scenario (2) - No HCP 
 
Revenue Situation 
Remains Unimproved in 
Short Term 
 

High 
Risk 

Because of existing circumstances. 

Legal Challenge to Low 
Short Term Revenues 
Succeeds 

Low Risk Because Board is pursuing 
alternatives and considering long 
term value. 
 

 
Scenario (3) - Proposed Ownership Transfer  
 
Inadequate Participation 
by Potential Recipients to 
Transfer Entire Property 
at Appraised Value 
 

Medium 
Risk 

Because transfer designed to bring 
wide range of participants together to 
build an acquisition plan for the entire 
property. 

Failure to Close Transfer 
Within Reasonable Time 
Period. 
 

Medium 
Risk 

Because multiple parties bring 
complexity, but transfer is designed 
with flexibility. 
 

Successful Legal 
Challenge on Procedural 
Issues Related to 
Transfer. 
 

Low Risk Because transfer opportunity will be 
communicated up front and followed 
so as not to create opportunities for 
challenge. 

Successful Legal 
Challenge to Transfer 
Price 
 

Low Risk Because transfer designed to 
minimize risk through independent, 
objective fair market evaluation. 
 

Scenario (3) - No Ownership Transfer 
 
Revenue Situation 
Remains Unimproved in 
Short Term 
 

High 
Risk 

Because of existing circumstances. 

Legal Challenge to Low 
Short Term Revenues 
Succeeds 
 

High 
Risk 

Unless Board pursues other 
alternatives. 
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EXHIBIT 4 – HCP TIMELINE (1990 TO 2015)



 

 
 Page 51 of 61 
 

EXHIBIT 5 – ELLIOTT ALTERNATIVES PROJECT OUTREACH SUMMARY 
Since inception of the Elliott Alternatives Project in May 2014, the Department of State Lands and the 
State Land Board have undertaken an extensive effort to connect with organizations and individuals 
interested in the future of the Elliott State Forest. A list of individuals and organizations that have 
commented and/or been involved in work sessions and meetings throughout the process appears at the 
end of this summary as Exhibit 1. Participants include education beneficiaries, local and statewide 
environmental and conservation groups, land trusts, timber interests, tribal representatives, elected 
officials, local economic development and business interests, and concerned citizens. In addition to 
meetings and work sessions, the Department established a website where comments are posted. 
 
2014 OUTREACH 
 
The purpose of initial discussions was to seek ideas for alternative ways to manage and own the forest.  
Two rounds of work sessions were held, and the Land Board conducted a three-hour listening session 
for the general public in Coos Bay where over 60 people provided testimony. Many individual 
conversations occurred and hundreds of written comments were received. Key points made during this 
process were (in no particular order): 

• Keep the forest in public ownership 
• Meet the constitutional mandate of the Common School Fund 
• De-couple timber receipts from education funding 
• Value aspects and uses of the forest other than timber harvest 
• Support the economic vitality of the local community 
• Manage the forest differently 

 
LAND BOARD DIRECTION TO DEPARTMENT 
 
In December 2014, based on public comments received and extensive analysis and research, the 
Department suggested four potential paths forward to the Land Board (see December 2014 Staff 
Report).  
 

1. Request proposals for new management of the forest 
2. Continue management by the Department of Forestry under a Habitat Conservation Plan 

negotiated with federal agencies 
3. Request proposals to transfer ownership of the forest 
4. Negotiate a federal or tribal land transfer 

 
The Land Board asked the Department to further explore the first three possibilities (see Dec. 9, 2014 
State Land Board Minutes).  
 
In June 2015, the Department reported back to the Land Board results of due diligence on the three 
potential paths forward – New Manager, Habitat Conservation Plan, Transfer Ownership. The Land 
Board asked the Department to do more work on a methodology to transfer ownership of the forest in a 
way that would keep the Common School Fund whole and also protect values important to the public 
articulated during the outreach process. The Land Board instructed the Department to conduct further 
outreach and due diligence on ownership transfer and report back in August 2015 (see June 9, 2015 
State Land Board Agenda Item). 
  

http://www.oregon.gov/dsl/LW/Pages/Elliott-State-Forest-Alternatives-Project.aspx
http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Format%20Final%20Draft%20Report_7.2%20Reduced.pdf
http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Format%20Final%20Draft%20Report_7.2%20Reduced.pdf
http://www.oregon.gov/dsl/SLB/docs/2014%20documents/slb_dec2014_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2014%20documents/slb_dec2014_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2015%20documents/slb_jun2015_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2015%20documents/slb_jun2015_minutes.pdf


 

 
 Page 52 of 61 
 

2015 OUTREACH 
 
Following the June 9 Land Board meeting, the Department refined an ownership transfer concept, and 
during the month of July conducted Individual meetings and group work sessions to get feedback on the 
concept. Notes were taken at all group work sessions and comments were received on the website.  
Group work sessions included: 
 

• Education beneficiaries July 1 in Salem 
• Land Trusts July 2 in Salem 
• Timber interests July 7 morning in Portland 
• Statewide conservation and environmental groups July 7 afternoon in Portland 
• Education beneficiaries July 14 in Salem 
• Economic development/timber/education July 15 in Roseburg 
• Elected officials and economic development interests July 16 morning in Coos Bay 
• Local environmental groups July 16 afternoon in Coos Bay 
• Timber interests July 17 in Coos Bay 
• Western Oregon Tribal Resource Managers July 21 in Corvallis 
• Douglas County Commissioners July 21 in Roseburg 
• Coos County Commissioners July 22 in Coquille 

 
Individual conversations requested by tribal representatives were held with the Cow Creek Band of the 
Umpqua; the Confederated Tribes of the Coos, Lower Umpqua and Siuslaw; the Coquille Tribal Council; 
and the Confederated Tribes of the Grande Ronde.  
 
No listening session was held by the Land Board for the general public in Coos Bay as was done in 2014; 
however, members of the public commented to the Land Board at the June 9 meeting and will have the 
opportunity to comment at the August 13 meeting. 
 
REACTION TO OWNERSHIP TRANSFER CONCEPT 
 
It is important to note that the ownership transfer concept was presented for discussion in 
broad outline form. Comments received during the July outreach process assisted Department staff in 
preparing the subsequent detailed proposal transmitted to the Land Board and made available to the 
public on August 6 for the August 13 meeting. Reactions below were in response to the broad outline of 
the concept. 
 
Education beneficiaries:  Representatives generally had a positive response to the proposal and 
indicated willingness to speak publically in support of giving it a try. While it was stated that funding 
schools needs to be the priority and that the Land Board must fulfill its trust obligation to the Common 
School Fund, representatives also expressed understanding of the Land Board’s desire to protect other 
values of the forest important to the public and said that those values are also important to many of 
their members and to the children of Oregon. 
 
Conservation and environmental groups: Throughout the entire process, statewide and local 
environmental groups stated strongly that retaining the Elliott in public ownership is the preferred 
alternative for protecting conservation values.  In response to a suggestion from environmental groups  

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Phase%20Three%20Documents/Proposed%20Ownership%20Transfer%20Approach_short.docx
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during the July outreach process, the Department sent letters to several state and federal agencies 
asking if they are interested in owning the Elliott. Those letters and responses can be found at Exhibit 2.   
 
Some in the conservation community who attended the work sessions indicated that the proposed 
ownership transfer concept is not a bad idea, but a public component will be difficult to achieve given 
the dollars involved.  Preference was stated for continuing to seek some kind of land transfer with the 
federal government, and/or to use the legislative process to establish a trust land transfer program in 
Oregon. It was also suggested that the state retain ownership of the Elliott and continue to try 
negotiations on a federal Habitat Conservation Plan. A few participants felt strongly that the Elliott 
should not be touched – that it should be a monument or a park. 
 
Land Trusts: This group expressed the greatest understanding of the level of effort and detail required 
for the transfer of ownership concept to work. Several land trusts have been involved in similar 
transactions, although not on as large a scale. Making the concept work was described as a “heavy lift” 
but that it could be done. Concern was expressed about the litigation history being a deterrent to 
participation.  
 
Timber Interests: The strongest push-back came from timber interests who prefer a straight-forward 
process that sells the forest to the highest bidder at public auction. Several participants in the 
discussions commented that the Land Board’s only concern should be to fulfill its trust obligation to the 
Common School Fund and that considering other values is not within the Land Board’s mandate. Some 
participants expressed a great deal of skepticism that environmental groups would participate in good 
faith given the history of litigation. There was general understanding of how the concept could work but 
a great deal of doubt that it would work, given the amount of money involved and the need for diverse 
groups to work together. 
 
Tribes: The conversations with the tribes overall, each coming with a unique perspective, have generally 
been positive about the work the Department has been doing on the ESF Alternatives Project.  They 
were, without exception, very appreciative of the Department spending the time to provide information 
on the Project and expressed interest in wanting to stay informed as the Department moves forward. 
Common amongst all the tribes that contacted the Department, to varying degrees, was an expression 
of a potential interest in the management of the property and/or transfer of ownership in the property. 
Various tribal members and staff also appeared to have a positive reaction to the proposed ownership 
transfer concept. Members of the Confederated Tribes of the Coos, Lower Umpqua and Siuslaw 
expressed a strong interest in wanting to see an adequate level of cultural resource site inventory 
completed on the property which they felt has not been done to-date. 
 
Local officials and Economic Development Interests: The primary concern expressed was the need to 
“un-lock” the forest and get people back to work. Concern was also expressed about keeping the forest 
open to the public for recreational activities such as hunting and fishing. Several people said that 
anything that can be done with the forest to help the overall dire situation in the local economy should 
be tried. The Coos County Board of Commissioners issued a statement of support for the ownership 
transfer concept on July 31, 2015.  The Douglas County Board of Commissioners was intrigued by the 
concept but skeptical that it would work.   
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SUMMARY OF PUBLIC COMMENT 
 
In general, comments about the ownership transfer concept ranged from optimism about trying a new 
approach to skepticism that diverse groups could set aside differences and work together on a plan to 
purchase the forest. There is concern that the deep, long-standing lack of trust between timber interests 
and the environmental community is an insurmountable obstacle. That said, most participants want the 
situation to change and hope that a productive path forward can be found. 
 
July 2014-July 2015 Work Session Participants/Stakeholders 

LAST NAME FIRST NAME ORGANIZATION 
Aasen Andrew Lone Rock Timber Co 
Allbritton Marnie  
Amrhein Amy US Congress-Sen Merkley 
Andersen Tony ODF Public Affairs 
Baake Tom  Westways Press 
Baertlein Bill  Tillamook County Commissioner/FTLAC 
Baines Seth OFIC 
Barnes Audrey Douglas Timber Operators 
Barton George Coos Tribe 
Batz Nick US Government 
Beaver Tresa  
Beeken Max Coast Range Forest Watch 
Bennett Chuck Confederation of Oregon School Administrators 
Bertrand Bruce  Southcoast Anglers STEP 
Bilderback Diane  
Bird Margaret Children's Land Alliance Supporting Schools 
Board of Forestry, ODF 
Boice Chris Douglas County Commissioner 
Boutwell Andrew Forest Investments Associates 
Brainard Chief Warren Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Bramer Kelley Coalition of Oregon Land Trusts 
Brandt Tom  Oregon People 
Brogdon Mary Grace  
Bronson Melissa Roseburg Forest Products 
Bronson Ryan  Lone Rock Timber Co 
Brooks Isabel  
Brown Susan  Curry County Commissioner 
Bureau of Land Management 
Buckholtz Todd BLM 
Burke Patty BLM 
Byer Lee  Oregon Legislature-Senate District  6 
Byers Dean  Douglas County Democrats 
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Byrne Greg  Lone Rock Timber Co 
Callery Martin  Port of Coos Bay 
Campbell Alex Partnership for Economic Development in Douglas 

County 
Chandler Will  Al Peirce Company 
Clem Brian  Oregon Legislature-House District 21 
Clemens Sailee Coast Range Forest Watch 
Confederated Tribes of Coos, Lower Umpqua, and Siuslaw 
Confederated Tribes of Grand Ronde 
Coos County Commissioners Board 
Coquille Tribal Council 
Corbin Greg  Stoel Rives Attorneys at Law 
Costales Forrest  Georgia Pacific 
Council Jenny  
Courtney Dan  Cow Creek Bank of Umpqua Tribe 
Coyne Joe Winchester Bay Merchants 
Cribbons Melissa Coos County Commissioner 
Crombie Howard Wild Rivers Land Trust 
Curtiss Heath Oregon Forest Industry Council 
Daggett Diane Trust for Public Lands 
Dalke Peter Oregon Solutions 
Davies Brent Ecotrust 
Davis Charles  
Davis John  Hancock Natural Resource Group 
Decker Doug ODF, Director 
Delimont Bill  Society of American Foresters  
Dembrow Michael  Oregon Legislature-House District 45 
Dent Liz ODF-State Forests Division Chief 
Desmond Jim The Nature Conservancy 
Devlin Richard  Oregon Legislature-Senate District 19 
Diaz David  Ecotrust 
Dickerson Clay Glendale School District 
Dickson Pamela  Curry County Econ Development 
Doll Roger Coquille Watershed 
Doroff Sue Western Rivers Conservancy 
Douglas County Commissioners Board 
Dudley Jim Swanson Group Inc 
Eatherington Francis  Cascadia Wildlands-Conservation Director 
Edwards Chris  Oregon Legislature-Senate District 7 
Engelmeyer Paul  Audubon  
Erickson Kathy US Senator DeFazio 
Fabrizius Margaret NW Farm Credit Services 
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Fairweather Steve Mason, Bruce, and Girard 
Farm Eric  Oregon International Port of Coos Bay, Campbell 

Group 
Fay Anna  
Finley Cordelia Cascadia Forest Defenders 
Finnerty Dean  Trout Unlimited 
Flathers Courtney Chief of Staff, Oregon Legislature District 9 
Folk Scott  Roseburg Forest Products 
Ford Allyn Roseburg Forest Products 
Forester Mike  North Bend School District 
Foster Tom  ARG Trans 
Frazer Virgil South Coast Lumber 
Freeman Tim Douglas County Commissioner 
Freese Mike  Oregon Farm Bureau 
Frichtl Steve Douglas Timber Operators/Stuntzner Eng 
Friedrich Dennis  Reedsport School District 
Gaab Dana  
Garcia Bob  Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Garcia Diane Southern Oregon Land Conservancy 
Garrett Matt ODOT, Director 
Geisinger Jim Association of Oregon Loggers 
Gibbs Jake  Oakland School District Board/Lone Rock 
Gilges Kent U.S. Endowment for Forestry & Communities, Inc 
Gilman Tenay  
Goddard Garry South Australia-Asset Privatization 
Goldberg Don Trust for Public Lands 
Gonzales Jason   
Gould David  North Bend School District/CLASS 
Gould Donna North Bend School District/CLASS 
Grady Erin Cascadia Forest Defenders 
Granger Dawn  Coos Bay School District 
Gray Mike  ODFW-District Fish Biologist 
Grayson Nancy  
Greco Ryan  ODF-Assistant District Forester 
Green Jim Oregon School Board Association 
Greenhill Phil  Western Oregon Advanced Health 
Greenwald Noah  Center for Biological Diversity-Endangered Species 

Program Director 
Greif Steven Coos Bay Historical Society 
Griffin Jeff  Regional Solutions 
Gurney Don  
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Guyer Eric  Roseburg Forest Products 
Hack Jodi Oregon Legislature-House District 19 
Hair Kurtis The World Newspaper 
Hampton David  Hampton Affiliates 
Hart Christine Earth 
Hayley Richard  Cascadia Forest Defenders 
Haynes Jen League of Women Voters-Oregon 
Helm Ken  Oregon Legislature-Elect for House District 34 
Hensey Alison Oregon Environmental Council 
Henson Paul USFWS 
Hirsch Nancy Deputy State Forester-ODF 
Hoesly Tom  Campbell Group 
Holman Thomas Southport Forest Products 
Holt Steven  
Holvey Paul  Oregon Legislature-House District 8 
Hopkins Susan   
Houghtaling Daniel  
Hubbard Cristina Forest Web of Cottage Grove 
Hunnington Geoff OSU-Director, Strategic Initiatives School of Foresty 
Huppi Tom   
Hyde Anthony Columbia County Commissioner/FTLAC 
Jacquot Fred  South Coast Development Corp 
Jefferson Public Radio  
Johnson Mark  Douglas Timber Operators 
Jones Ben Cascadia Forest Defenders 
Jones Jenny  
Josi Tim  Tillamook County Commissioner/FTLAC 
Joyce Bonnie  
King Jerry Carpenters Industrial Council 
Kjos Dana Roseburg Forest Products 
Kleiner William Western Timber Services 
Kline Norma ODF-District Forester 
Kling Josh Western River Conservancy 
Klock Clair  
Kluting Bill  Carpenters Industrial Council 
Knablin Richard   
Knutson John  Knutson Towbot 
Koch David  Port of Coos Bay 
Kratz Kim NOAA 
Krieger Wayne  Oregon Legislature-House District 1 
Kruse Dan Cascadia Wildlands 
Kruse Jeff  Oregon Legislature-Senate District 1 
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Labhart Mark  Tillamook County Commissioner 
LaFollette Cameron Oregon Coastal Alliance 
Laughlin Josh  Cascadia Wildlands-Campaign Director 
Lawrence Jan Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Lawrence Rhett Sierra Club 
Leahy Thomas  
Lee Sam Winston-Dillard School District #116 
Lee Scott  Clatsop County Commissioner/FTLAC 
Lehman Mike  Oregon Coast Community Action 
Leno Reynold  Confederated Tribes of Grand Ronde 
Lev Esther The Wetlands Conservancy 
Liniger Ann  Oregon Legislature-House District 38  
Loftsgaarden Meta OWEB, Director 
Lorenz Dave  ODF-Southern Oregon Director 
Love Stuart  ODFW-District Wildlife Biologist 
Lucero Bill  North Bend School District 
Lynch Peggy League of Women Voters-Oregon 
MacWhorter Chris  Douglas Timber Operators 
Mader Mike  Tenmile Lakes Basin Partnership 
Main Bob  Coos County Commissioner 
Manton Jonathan Sawnee Services 
Masiba Meliah Rep. McKeown Chief of Staff 
Martindale Stan Swanson Group 
Mathews Nelson Trust for Public Lands 
McCaffree Jody  
McCoy Steve 1000 Friends of Oregon 
McKay Philip SW Environmental Action for Recreation (SWEAR) 
McKeown Caddy  Oregon Legislature-House District 9 
McKeown Joe  Al Peirce Company 
McMahon Clark Coast Range Forest Watch 
McNitt Kristina Oregon Forest Industry Council 
Meade Brenda Coquille Indian Tribe` 
Melcher Curt ODFW, Director 
Meskel Micah Audubon Society of Portland 
Miller Susan   
Miner Jason  1000 Friends of Oregon 
Moore Doug Oregon Conservation Network 
Moore Janet Coast Range Forest Watch 
Moll Joe McKenzie River Trust 
Morgan Lance Coos County Forester 
Morgan Susan  Douglas County Commissioner 
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Mork Dick   
Mukumoto Cal  CEDCO 
National Oceanic Atmospheric Administration (NOAA) 
Nielsen James  Society of American Foresters 
Orahoske Andrew  
Oregon Coastal Summit 
O’Sullivan Jerry Adapt Oregon/South Umpqua School District 
Otterby Lon Sierra Club 
Partin Tom  American Forest Resource Council 
Patterson Craig  
Pedery Steve Oregon Wild 
Pettygrove Grace Coast Range Forest Watch 
Pew Brian  ODF-Deputy Division Chief, State Forests 
Phillips Jerry  Retired State Forester 
Pigsley Delores  Confederated Tribes of Siletz 
Pinit Tom  The Conservation Fund 
Plummer Pam  Bay Area Chamber of Commerce 
Pope Craig Polk County Commissioner/FTLAC 
Prahl Dan Coast Range Forest Watch 
Prozanski Floyd  Oregon Legislature-Senate District 4 
Prueter Mike Prueter Management Ltd 
Quinn Joseph Patrick  Umpqua Watersheds 
Ragon Bob  Douglas Timber Operators 
Read Tobias Oregon Legislature-House District 27 
Reavis Kelsey Coast Range Forest Watch 
Reeder Brian  Oregon Department of Education 
Rees Bob  Association of NW Steelheaders 
Rich Amanda  The Nature Conservancy 
Richardson Rachel Rachel Richardson Realty 
Riddle Dale Seneca Sawmill 
Riley Eric  Partnership for the Umpqua Rivers 
Robertson Doug  
Robinson Jake  Native Fish Society 
Robison Mike  ODF/Douglas Timber Operators 
Roblan Arnie  Oregon Legislature-Senate District 5 
Rofsky Jana The Nature Conservancy 
Rose Ozzie Oregon Association of Education Service Districts 
Ross Gordon  
Rowe Matt City of Coquille 
Ruggiero Ryan  McKenzie River Trust 
Rumker Dave  Campbell Global  
Rundell Michael  Plum Creek Lumber 
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Runyan Casey  
Ryan Jerome Conservation Forestry, LLC 
Sadler Ron  
Sallinger Bob  Audubon Society of Portland-Conservation Director 
Saperstein Ralph Boise Cascade 
Sattenspiel Lori Oregon School Board Association 
Saxton Rob Oregon Department of Education 
Schab Rob Coos Bay-North Bend Water Board 
Schulz Gary   
Schwarz Sam  
Schwarz Wolfgang Millicoma Parks 
Scott Dr. Patty  SW Oregon Community College 
Scott Tracy  
Seeley Jim Wild Rivers coast Alliance 
Shamet Barbara  
Shatkin Rosie Sen. Roblan’s Legislative Assistant 
Shields Butch  Gold Coast Truck Repair 
Shoji Crystal  Mayor, City of Coos Bay 
Shull Bruce  Myrtle Point School District 
Skinner Rick  Knife River/Bay Area Chamber of Commerce 
Slater Timm  Bay Area Chamber of Commerce 
Smith Chris  
Smith David Brock Curry County Commissioner 
Smith Evan The Conservation Fund 
Smith Jacob  North Bend School District 
Smith Jason  Southport Forest Products  
Smith Randy  ODF-Forestry Biologist 
Smith Tricia Oregon School Employees Association 
Solliday Louise McKenzie River Trust 
Souder Jon  Coos Watershed Association 
Splitt Christy Oregon Conservation Network 
Sprague Sam Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Spring Rick 3H Wood Products 
Sproul Jed Roseburg Forest Products 
St. Martin Amanda  Coast Range Forest Watch 
Starkey Scott  Campbell Group 
Stelle Will NOAA 
Stewart Faye Lane County Commissioner/FTLAC 
Stone Eilene PC Trask 
Stone Greg  Society of American Foresters/Stuntzner Engineering 
Stone Mindy  
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Stoneburg Joe  Douglas Timber Operators 
Stuntzner Ron Stuntzner Engineering 
Sumption Lisa OPRD, Director 
Swanson Brenyl Glendale School District 
Sweeney Tim Coquille School District 
Sweet John  Coos County Commissioner 
Tetreault Jan  
Thompson Phillip E.  
Tribal Natural Resources Workgroup 
Tuchmann Tom  US Forest Capital 
Tucker Robin T F Consulting 
Tymchuk Keith  Mayor, City of Reedsport 
U.S. Fish and Wildlife Service 
U.S. Forest Service 
Van Dyk Bob  Wild Salmon Center` 
Vatsal Amrita VK Ecotrust 
Vega-
Pederson 

Jessica  Oregon Legislature-House District 47 

Verger Joanne  Oregon Legislature-Former Senator from District 5 
Vines Eric World Forestry Center 
Vitek Charmaine  Port of Umpqua 
von Hagen Bettina Ecotrust 
Wall Mark  Roseburg Forest Products 
Warner Dean  City of Lakeside 
Wayburn Laurie Pacific Forest Trust 
Wellborn Cal  Carpenters Industrial Council 
Western Oregon Tribal Resources Management Qtrly Meeting 
Wetherell Rick  Mayor, City of North Bend 
Whitworth Joe The Fresh Water Trust 
Wigg Mark NW Land conservation Trust 
Wilson Jack Eugene Register Guard 
Wimmer Laurie Oregon Education Association 
Witt Brad  Oregon Legislature-House District 31 
Wolf Tom  Trout Unlimited 
Yester Bill  North Bend School District 
Zabel Rich Western Forestry and Conservation Association 
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Transaction-Specific Protocol to Identify 
Potential Comprehensive Ownership Transferees 

For the Elliott Property 
 
 
 
 
1. Summary of Transaction 
 
This Protocol is part of conducting due diligence by the Department of State Lands (the 
“Department”) for the State Land Board (the “Board”) in connection with a potential offer of 
direct sale of the Common School lands within the Elliott State Forest (the “Elliott Property”).  
In this unique situation, due diligence includes identification of potential comprehensive 
ownership transferees through their competitive submissions of proposed acquisition plans.  This 
Protocol has at its foundation five key, structural requirements that a responsive acquisition plan 
must adhere to and include, which are:  

 
A. The plan must be for the purchase of the Elliott Property at fair market value (the sales 

price determined by the Department’s appraisal process) in an all-cash closing, with the 
proceeds going to the corpus of the Common School Fund;  
 

B. The plan must be for the acquisition of the entire Elliott Property;  
 

C. The plan must be made by a lead person or entity with authority to accept an offer of 
direct sale (the entity may be a consortium, joint venture or partnership, but in such a case 
there must be a lead person with authority to act for the consortium, joint venture or 
partnership) – the Elliott Property will not be offered for sale in separate transactions; 
 

D. The plan must include commitments with enforceable mechanisms to protect enhanced 
public benefits above and beyond those which are already provided for under applicable 
federal, state, and local law, specifically (and at a minimum) including: 
 

i. Conserving public recreational access on at least 50% of the acreage;  
 

ii. Conserving the economic benefits from the Elliott Property by ensuring for a 
period totaling 10 years that at least 40 direct and indirect full-time jobs (or their 
equivalent) are generated annually from activities including timber harvest, 
hauling, reforestation, support of recreation activities, infrastructure maintenance, 
and habitat restoration; 
 

iii. Conserving older forest stands by protecting from harvest at least 25% of the 
acreage; and  
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iv. Conserving high quality watersheds by providing riparian management areas of 
120 feet or more on both sides of all stream segments containing salmon, steelhead 
or bull trout and their transitional upstream reaches (to the next confluence, if the 
presence of these species does not end at a confluence); and 

 
E. The plan must be without any contingencies for the benefit of the transferee.  

 
These minimum levels of enhanced public benefits, intended to protect and conserve natural 
resources of the Elliott Property above and beyond that which is already provided for under 
applicable federal, state, and local law, are required in any responsive acquisition plan.  A 
responsive acquisition plan offering higher, balanced levels of such benefits may be selected, at 
Board discretion, over plans offering minimum levels.  These commitments must be 
memorialized through appropriate enforceable mechanisms recorded at closing.  The enforceable 
mechanisms must not involve the Common School Fund or the Department.  A responsive 
acquisition plan will need to identify other entities or agencies willing and able to enforce the 
commitments.  There will be no discounting of the sales price for these commitments.   
 
Further as to the financial terms, any purchase and sale agreement negotiated with a lead 
participant through this Protocol must be on the terms set forth in the responsive acquisition plan 
and must provide earnest money in an amount no less than 1% of the purchase price, paid 
directly to the corpus of the Common School Fund.  Such earnest money is to be non-refundable 
(unless the deal includes a financing element predicated on state or federal appropriation, in 
which case the earnest money would become non-refundable on August 1, 2017).  Closing would 
occur on or before December 29, 2017 (unless extended to December 31, 2018 by the timely 
payment to the corpus of the Common School Fund of an additional 1% of the purchase price as 
non-refundable earnest money). 
 
In addition, any such comprehensive ownership transfer would be offered on an AS-IS basis, 
without representations or warranties by the State, and (as noted above) without contingencies 
for the benefit of the transferee.  There is sufficient time between now and the negotiation of a 
purchase and sale agreement for any due diligence by participants. 
 
If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such sale price being the Department estimate of value.  If two 
or more potential comprehensive ownership transferees are identified through this Protocol (in 
other words, if multiple responsive acquisition plans are timely received), the Department will 
return to the Board for its selection, in its discretion, of the one to which the Department shall 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value, and its 
ranking of the others in order of desirability, in case the initial sale is not consummated (either 
through an inability to reach a purchase and sale agreement or a failure to close under a purchase 
and sale agreement).  If no potential comprehensive ownership transferees are identified through 
this Protocol (in other words, if no responsive acquisition plans are timely received), then the 
Department will return to the Board for further instructions regarding ownership transfer, 
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including as to whether to proceed with an ownership transfer that does not protect public 
benefits beyond the protections provided under applicable federal, state, and local law. 
 
If an offer of direct sale contemplated above is not consummated (either through an inability to 
reach a purchase and sale agreement or a failure to close under a purchase and sale agreement), 
then the Department will proceed through the options described in detail in Section 6 below. 
 
 
2. Expressions of Interest 
 
By mid-September 2015, the Department will announce the Elliott Property Comprehensive 
Ownership Transfer Opportunity (the “Elliott Opportunity” or “Opportunity”) and Protocol by 
various available means including publication, posting on its website (and creating a separate 
Elliott Opportunity webpage), email to all known parties interested in the Elliott Property, notice 
to state legislators, a press release, and a kickoff meeting (non-mandatory) on September 17, 
2015, in Salem and by telephone, at which the Department will distribute the Protocol packet 
(which will also be available online).  Available background information about the Elliott 
Property will be posted on the Elliott Opportunity webpage.  The kickoff meeting will be 
recorded and the audio file posted on the Elliott Opportunity webpage.  Given the likely 
collaborative nature of this Opportunity, the Department recommends attendance at all meetings 
to receive information and promote conversation.  Failure to attend any mandatory meeting, 
however, disqualifies a person or entity from being a lead participant (i.e., the one person or 
entity to whom an offer of sale would be made on behalf of itself or a consortium, joint venture 
or partnership). 
 
The first required step for persons or entities interested in participating in this Opportunity will 
be to submit an expression of interest – a letter describing (a) who they are; (b) the nature of their 
interest; (c) their level of experience with activities relevant to the Opportunity; (d) particular 
interests they may have in the Elliott Property; and (e) attributes that may make them a good 
partner for inclusion in a consortium, joint venture or partnership submitting a proposed 
acquisition plan.  All expressions of interest must be received by the Department by 5:00 pm 
Pacific Time on December 15, 2015.  All expressions of interest will be posted on the Elliott 
Opportunity webpage.  Only persons or entities who have timely submitted an expression of 
interest will be deemed participants in the Protocol going forward, and eligible to submit a 
proposed acquisition plan. In addition to the kickoff meeting in September, there will be a 
Question and Answer meeting on October 20, 2015 and a period for persons or entities to request 
clarification regarding the Opportunity and Protocol.1  Questions and answers will be posted on 
the Elliott Opportunity webpage. 
 
The goal of this Protocol is to identify a transferee to whom an offer of direct sale of the entire 
Elliott Property may be made.  The Department recognizes, however, that a transaction of this 
size and complexity may best be accomplished through transfer to a consortium, joint venture or 
partnership of parties each with an interest in different areas of the Elliott Property or different 

                                                           
1 For each question and answer period throughout this protocol, questions will be due to the Department single point 
of contact via email exactly one calendar week following the meeting and will be answered within one calendar 
week of the due date through posting on the Elliott Opportunity website. 
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aspects of ownership or control, or a joint venture or partnership formed by such parties.  This 
Protocol hopes to provide the opportunity for generating such consortia, joint ventures or 
partnerships through sharing the expressions of interest and staging of participant meetings.  
Only the lead participant, however, will submit the proposed acquisition plan.  Any resulting 
purchase and sale agreement would be with the lead participant.  The Department understands 
that this shifts some of the potential organizational work to the participants; this is intentional. 
 
 
3. Participation in Opportunity 
 
All participants will be invited to attend four meetings, two mandatory and two non-mandatory. 
These meetings are: (a) a mandatory first meeting on January 28, 2016 to review the Opportunity 
and Protocol2; (b) a non-mandatory second meeting on April 5, 2016 to review the timber 
inventory and preliminary title report; (c) a non-mandatory Elliott Property tour on May 10-12, 
2016 to visit the property; and (d) a mandatory meeting for announcement of the fair market 
value determination on July 27, 2016.  Following each meeting, there will be a question and 
answer period for participants to request further clarification regarding those aspects of the 
Opportunity and Protocol.  Questions and answers will be posted on the Elliott Opportunity 
webpage together with audio recordings of the first, second, and fourth meetings (not the tour).   
 
One of the reasons for the meetings is to help participants meet each other and identify potential 
ways they might work together on a proposed acquisition plan.  Given the tight timeframes, it is 
also recommended that participants move forward with any strategies, negotiations and planning 
as much as possible prior to the announcement of the fair market value.3  
 
 
4.  Fair Market Value Determination 
 
The Department will obtain an independent appraisal of the Elliott Property, assuming a private-
to-private transaction without restrictions other than legal requirements on a private buyer (e.g., 
Oregon Forest Practices Act, federal Endangered Species Act), and with no mineral rights 
transferred except for surface soil, sand, stone, and gravel available for use on the Elliott 
Property for building and maintaining roads and landings.  An appraisal consultant has been 
retained by the Department to assist in the process and to review the appraisal.  The appraisal 
methodology has been designed in conjunction with the consultant.  First, a comprehensive 
timber inventory will be conducted.4  Then, two or three independent timberland appraisers will 
develop their individual determinations of value to Uniform Standards of Professional Appraisal 
Practice (USPAP) and Uniform Appraisal Standards for Federal Land Acquisitions (UASFLA 
aka Yellow Book) specifications based on identical appraisal instructions and property data and 
including stand-level modeling.  Finally, the consultant will conduct a Yellow Book compliant 

                                                           
2 Additional details not known in September 2015 may be available at this meeting. 
3 While not in any way indicating what the actual fair market value may be determined to be, a recent net present 
value analysis of various long-term management scenarios for the Elliott Property is posted on the Department’s 
Elliott State Forest Alternatives Project website (Evergreen Economics / LandVest Report - 12/1/2014). 
4 The timber inventory data would be made available to participants on or before April 5, 2016. 

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Elliott_Final_111914.pdf
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appraisal review to ensure USPAP and UASFLA compliance for the appraisals, and provide the 
Department with reconciliation to a single determination of fair market value, as necessary. 
 
On or before July 27, 2016, the Department will announce the determination of fair market value 
of the Elliott Property.  This critical piece of information will then allow participants to move 
forward with their strategies, negotiations and planning to create proposed acquisition plans for 
timely submission.  This fair market value will be the Department’s estimate of value at which 
the Elliott Property will be offered for direct sale, if a responsive comprehensive ownership 
transferee is identified and selected.   
 
 
5. Proposed Acquisition Plans 
 
Parties interested in submitting proposed acquisition plans will need to identify a lead participant 
with authority to accept an offer and act on behalf of itself or any consortium, joint venture or 
partnership, including by forming a new entity for such purpose.  The lead participant will 
submit the proposed acquisition plan.  It will be acceptable for parties to participate in multiple 
proposed acquisition plans.  Plans may include non-participants for roles other than lead 
participant.  Proposed acquisition plans must be received by the Department by 5:00 PM Pacific 
Time on November 15, 2016.5 
 
To be considered responsive, an acquisition plan must include, among other things described 
elsewhere herein, (a) a detailed description of the participant (or participants and new non-
participants, if a consortium, joint venture or partnership), (b) a detailed explanation of how the 
payment of fair market value at closing will be financed, and (c) a detailed explanation of the 
extent of commitments and the specifics of the enforceable mechanisms to be recorded at 
closing, regarding the enhanced public benefits element of the comprehensive ownership 
transfer.  In addition, for an acquisition plan to be deemed responsive, it must be accompanied by 
a deposit of $100,000 in cash (to be applied towards the payment of fair market value or 
refunded).6 
 
 
6. Next Steps after Plans Submitted to Department 
 
If any proposed acquisition plans are submitted through this Protocol, the Department will 
review them and make the determination of whether or not they are responsive, under the criteria 
set forth in this Protocol.  All responsive acquisition plans will be presented to the Board at its 
December 13, 2016 meeting. 
 

                                                           
5 Acquisition plans must be submitted in a sealed envelope to the Department single point of contact.  There will be 
no public opening of plans, but all plans will be available for inspection following Department deliberation.  
However, the Department will record and make available the identity of all lead participants after opening.  
Acquisition plans received after closing will be considered late and will be found non-responsive. 
6 Lead participants whose acquisition plan is not selected will be informed of this fact and their deposit will be 
returned. 
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If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value.  If this sale 
is not consummated (either through an inability to reach a purchase and sale agreement or a 
failure to close under a purchase and sale agreement), then the Department will return to the 
Board for further instructions regarding ownership transfer, including as to whether to proceed 
with an ownership transfer that does not protect public benefits beyond the protections provided 
under applicable federal, state, and local law. 
 
If two or more potential comprehensive ownership transferees are identified through this 
Protocol (in other words, if multiple responsive acquisition plans are timely received), the 
Department will return to the Board for its selection, in its discretion, of the one to which the 
Department is instructed to make an offer of direct sale of the Elliott Property at the fair market 
value (as determined by the Department’s appraisal process), such price being the Department 
estimate of value.  In addition, in this selection scenario, the Board will rank all of the responsive 
acquisition plans.  If the initially selected sale opportunity is not consummated (either through an 
inability to reach a purchase and sale agreement or a failure to close under a purchase and sale 
agreement), then the Department will make an offer of direct sale of the Elliott Property at the 
fair market value (as determined by the Department’s appraisal process), such price being the 
Department estimate of value, to the next ranked option, and so on and so forth until, if none of 
the options are consummated, then the Department will return to the Board for further 
instructions regarding ownership transfer, including as to whether to proceed with an ownership 
transfer that does not protect public benefits beyond the protections provided under applicable 
federal, state, and local law. 
 
If no potential comprehensive ownership transferees are identified through this Protocol (in other 
words, if no responsive acquisition plans are timely received), then the Department will return to 
the Board for further instructions regarding ownership transfer, including as to whether to 
proceed with an ownership transfer that does not protect public benefits beyond the protections 
provided under applicable federal, state, and local law. 
 
 
7. General Terms and Conditions of this Protocol 
 
If any situation or circumstance arises that has not been expressly or adequately addressed in this 
Protocol, the Director shall determine the appropriate action or response in her reasonable 
discretion and proceed with this Protocol as so modified.  The Department may not have 
anticipated every possible scenario that may arise, and specifically desires that the Director be 
able to continue to move forward on the stated timeframes to the extent possible, acting in her 
reasonable discretion as so authorized by the Board. 
 
All expressions of interest and proposed acquisition plans submitted through this Protocol are 
public record and are subject to public inspection following Department deliberation.  
Participants are and will be advised to consult with their own legal counsel regarding disclosure 
issues related to the Oregon Public Records Law (ORS 192.410 through 192.505).  All 
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expressions of interest and proposed plans submitted in response to this Protocol become the 
property of the Department. 
 
This Protocol is governed by the laws of the State of Oregon.  Venue for any administrative or 
judicial action relating to this Protocol is the Circuit Court of Marion County for the State of 
Oregon; provided, however, if a proceeding must be brought in a federal forum, then it must be 
brought and conducted solely and exclusively within the United States District Court for the 
District of Oregon. 
 
Under this Protocol, the Department may reject any or all proposed acquisition plans in-whole or 
in-part, or may cancel this Protocol at any time when the rejection or cancellation is in the best 
interest of the State or Department, as determined by the Department.  Neither the State nor 
Department is liable to any participant for any loss or expense caused by or resulting from the 
delay, suspension, or cancellation of this Protocol, acceptance, or rejection of any proposed plan.  
Participants shall pay all of the costs in submitting expressions of interest and proposed 
acquisition plans. 
 
The Department will designate an individual as a single point of contact for all matters related to 
this Protocol.  Participants shall direct all communications related to any provision of this 
Protocol only to the single point of contact. 
 
 
8. Schedule 
 
The following table represents a tentative schedule of events per the Protocol above.  All times 
are listed in Pacific Time.  All dates listed are subject to change. 
 
Event Date Time 
Kickoff meeting (non-mandatory) Thursday, September 17, 

2015 
10:00 AM 

Question and answer meeting (non-mandatory) Tuesday, October 20, 2015 10:00 AM 
Questions due on the Opportunity and Protocol Tuesday, October 27, 2015 10:00 AM 
Expressions of interest are due Tuesday, December 15, 2015 5:00 PM 
First participants meeting (mandatory) Thursday, January 28, 2016 10:00 AM 
Questions due on the Opportunity and Protocol Thursday, February 4, 2016 10:00 AM 
Second participants meeting (non-mandatory) Tuesday, April 5, 2016 10:00 AM 
Questions due on inventory and preliminary title Tuesday, April 12, 2016 10:00 AM 
Elliott Property tour (non-mandatory) Tuesday, May 10, 2016 –  

Thursday, May 12, 2016 
 

Questions due on Elliott Property tour Thursday, May 19, 2016 10:00 AM 
Fair market value announcement meeting 
(mandatory) 

Thursday, July 28, 2016 10:00 AM 

Questions due on fair market value  Thursday, August 4, 2016 10:00 AM 
Proposed acquisition plans are due  Tuesday, November 15, 2016 5:00 PM 
State Land Board meeting (if necessary) Tuesday, December 13, 2016 10:00 AM 
Offer made, if any (approx.) Week of December 19, 2016  
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Event Date Time 
Execution of purchase and sale agreement 
(approx.) 

Week of February 27, 2017  

Closing (on or before) Friday, December 29, 2017 5:00 PM 
Optional Extension Closing (on or before) Monday, December 31, 2018 5:00 PM 
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RESOLUTION AND ORDER OF THE 
STATE LAND BOARD 

OF THE STATE OF OREGON 
  
 
I. Findings and Actions 
 
The State Land Board (the “Board”) has considered the Department of State Lands’ (the 
“Department’s”) Elliott State Forest Alternatives Project Supplemental Report dated August 13, 
2015 (the “Report”) concerning the Common School lands within the Elliott State Forest (the 
“Elliott Property”) and hereby adopts the Report, except to the extent expressly modified by the 
Board at its regular meeting on August 13, 2015.   The Board has further considered the 
information provided in the December 10, 2013; December 9, 2014; and June 9, 2015 reports of 
the Department regarding the problem of limited financial returns from, declining asset value of, 
and various alternatives for the Elliott Property.  Based on this consideration, including the 
Report and the recommendations contained therein, and on current and foreseeable 
circumstances, the Board finds the following: 
 

(A)  Neither the new manager nor the HCP scenarios under continued Common School Fund 
ownership are viable alternatives at this time; 
 
(B)  Transfer of the Elliott Property at this time to ownership other than the Common School 
Fund is appropriate; 
 
(C)  Transfer of the Elliott Property should both meet the Board’s federal and constitutional 
obligations (the “Trust Obligations”) to the Common School Fund and give due 
consideration to the protection and conservation of natural resources as per ORS 
273.051(2)(b); and 
 
(D)  The Department has developed a transaction-specific protocol to identify potential 
comprehensive ownership transferees (the “Protocol”) to achieve these dual outcomes by 
seeking enhanced protection of public benefits while ensuring full fair market value 
compensation to the Common School Fund.  A copy of the Protocol is attached as Exhibit (1) 
and incorporated herein. 

 
The Board therefore takes the following actions, it: 
 

(E)  Directs the Department to focus exclusively on the ownership transfer scenario and to 
cease work on the new manager and HCP scenarios.  By this action, the Elliott State Forest 
Alternatives Project is deemed complete, and the Department is directed to proceed with the 
Elliott Property Comprehensive Ownership Transfer Opportunity (the “Elliott Opportunity”) 
and Protocol, as more fully described below; 
 

APPENDIX C
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(F)  Approves the Protocol as the transaction-specific methodology for due diligence on the 
Elliott Opportunity; 
 
(G)  Approves the method of sale for the Elliott Property as per OAR141-067-0270 by offer 
of direct sale at Department estimate of value, and as further described in the Protocol; 
 
(H)  Approves the limited release and transfer of surface soil, sand, stone, and gravel 
resources for use on the Elliott Property as per OAR 141-067-0320 as part of an offer of 
direct sale at Department estimate of value, as further described in the Protocol, subject to an 
assessment that confirms to the Director of the Department that the resource potential is 
extremely limited relative to the highest and best use of the Elliott Property, subject to fair 
market value compensation to the corpus of the Common School Fund; while otherwise 
retaining all mineral and geothermal resource rights per OAR 141-067-0155; 
 
(I)  Directs the Department to immediately commence the Protocol in order to meet the 
timelines therein, and, depending on the outcome of the Protocol either: 

 
(1) Proceed to make an offer of direct sale at Department estimate of value to the lead 
participant on the terms of a single responsive acquisition plan; or  
 
(2) Submit two or more responsive acquisition plans to the Board for its choice, in its 
discretion, of whom to direct the Department to make an offer to; or  
 
(3) Return to the Board for further instructions regarding ownership transfer, including as 
to whether to proceed with an ownership transfer that does not protect public benefits 
beyond the protections provided under applicable federal, state, and local law, if no 
responsive acquisition plans were timely received; or if the Department is otherwise 
unable to consummate a transaction, per the Protocol; 
 

(J)  Directs the Department to take all requisite action under the following statutes and rules 
in order to consummate a transaction under the Elliott Opportunity and Protocol, such action 
to be completed prior to closing of a direct sale, or as may otherwise be indicated in such 
statute or rule, to: 

 
(1)  Pursuant to ORS 530.460 and ORS 530.470, return the Elliott Property to its original 
status so that it is no longer subject to ORS 530.460 at closing; 
 
(2)  Pursuant to ORS 270.100(1)(a), timely report to the Oregon Department of 
Administrative Services the intent to transfer ownership; 
 
(3) Pursuant to ORS 273.413(5), cause owners or lessees of land adjoining the Elliott 
Property to be notified of the Elliott Opportunity, and invite them to participate as 
prospective purchasers; 
 
(4)  Pursuant to OAR141-067-0155(13), issue such certificates of sale, deeds or 
conveyances as are necessary; 
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(5)  Pursuant to OAR 141-067-0155(14), and if and to the extent the transfer involves 
another state agency or political subdivision, include appropriate restrictions, such as 
reversionary clauses, in the conveyances; 
 
(6)  Pursuant to OAR 141-067-0155(15), to the extent necessary, recognize and adhere to 
all terms and conditions of valid existing leases and easements; 
 
(7)  Pursuant to OAR 141-067-0155(16) and the exception as allowed under OAR 141-
067-0320, conduct an assessment of such surface soil, sand, stone, and gravel resources 
as may be available for use on the Elliott Property to determine if the resource potential is 
extremely limited relative to the highest and best use of the Elliott Property, and 
otherwise retain all mineral and geothermal resource rights; 
 
(8)  Pursuant to OAR 141-067-0155(4) and the Real Estate Asset Management Plan 
(“REAMP”) approved by the Board in February 2012, take the actions specifically 
required under REAMP items IV.D.12 concerning an evaluation for mineral resources of 
value, and IV.A.7, concerning an evaluation according to the criteria outlined in 
Appendix C to the REAMP; and 
 
(9)  Pursuant to OAR 141-067-0180 to OAR 141-067-0220, to the extent applicable this 
Opportunity and Protocol (not involving an application process under this rule), take the 
actions specifically required under subparts -0180(3), -0180(4), -0180(5), -0180(6), -
0190(1), and -0220(9). 
 

(K)  Directs the Director of the Department, pursuant to ORS 273.413(1) and OAR 141-067-
0260, to deposit the proceeds from any direct sale resulting from this Resolution and Order to 
the corpus of the Common School Fund; 
 
(L)  Directs the Director of the Department, pursuant to ORS 273.171(2), to exercise full 
authority with respect to the disposition of the Elliott Property in accordance with the 
Protocol, and this Resolution and Order, including but not limited to, the determination of 
whether due diligence has been adequate; whether a proposed acquisition plan is responsive; 
whether the Department should enter into a purchase and sale agreement for the Elliott 
Property; whether the transaction should be closed; and other determinations regarding 
interpretation and implementation of this Resolution and Order. 

 
 
II. Authority and Supportive Findings 
 
The above findings and action are made pursuant to the following authority: 
 
Federal Admissions Act for Oregon; 11 Stat 383 Section 4 (1859). 
Oregon Constitution, Article VIII, Sections 2 and 5. 
ORS 273.031; relating to the State Land Board. 
ORS 273.041; relating to the Department of State Lands. 
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ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.065; relating to the finality of certain actions. 
ORS 273.171; relating to the duties and authority of the Director. 
OAR 141-067-0270; relating to the methods for conducting land sales. 
 
The primary and overarching authority for all of these findings and actions are the  constitutional 
and Admissions Act authorities pursuant to 11 Stat 383 Section 4 (1859) and Or Const., VIII, 2 
and 5.  The Board is also required to follow relevant Oregon statutes, rules and policies, to the 
extent that they do not unduly burden the Board’s overarching Trust Obligations.   
 

(A) Statutes 
 
For the sake of clarity and transparency about its findings and actions, the Board addresses 
below some specific aspects of these findings and actions based on its Trust Obligations. 

 
(1)  ORS 273.051(2)(b) requires the Board to “give due consideration, in the sale…of any 
state lands under its control, to the protection and conservation of all natural resources, 
including scenic and recreational resources, of such lands, so as to conserve the public 
health and recreational enjoyment of the people, protect property and human life, and 
conserve plant, aquatic and animal life.” 
 

As noted in Finding (C) above, the Board has considered ORS 273.051(2)(b) and has 
determined that the Elliott Opportunity and Protocol allow for and constitute due 
consideration to the protection and conservation of all natural resources on the 
Elliott Property.  In giving the due consideration required by this statute, the Board 
has focused on the following, which the Board believes may be attainable under the 
Protocol without compromising Trust Obligations: 

 
(a)  Conserving public recreational access on at least 50% of the acreage;  
 
(b)  Conserving the economic benefits from the Elliott Property by ensuring 
for a period totaling 10 years that at least 40 direct and indirect full-time jobs 
(or their equivalent) are generated annually from activities including timber 
harvest, hauling, reforestation, support of recreation activities, infrastructure 
maintenance, and habitat restoration; 
 
(c)  Conserving older forest stands by protecting from harvest at least 25% of 
the acreage; and 
 
(d)  Conserving high quality watersheds by providing riparian management 
areas of 120 feet or more on both sides of all stream segments containing 
salmon, steelhead or bull trout and their transitional upstream reaches (to the 
next confluence, if the presence of these species does not end at a confluence). 

 
(2)  ORS 273.413 addresses disposition of unsuitable lands.  Subpart (1) states that “the 
proceeds of such sales [of state lands which are not suitable for management according to 
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long-range policies of the State Land Board] shall be applied…for the acquisition of 
lands or other suitable investments as directed by the board in consultation with the 
Oregon Investment Council.”  Subpart (2) states that “proceeds…shall be deposited in a 
revolving account of the Common School Fund.” 
 

The Board has considered ORS 273.413(1) and (2) and finds that the Elliott Property 
is not suitable for management according to long-range policies of the State Land 
Board and that proceeds resulting from the implementation of this Resolution and 
Order would be suitably invested in the corpus of the Common School Fund.   

 
Subpart (6) states that “before…selling land, the Department of State Lands shall obtain 
approval of the governing body of the county or counties in which such land is located.” 
 

The Board has considered ORS 273.413(6) and finds that by giving a local 
government a veto right over a critical trust decision, this subpart creates an undue 
burden on and interferes with the Board’s exercise of its Trust Obligations.  The 
Board’s action is therefore not subject to this authority. 

 
(3)  ORS 530.450 states that “any lands in the national forests on February 25, 1913, 
selected by, and patented to, the State of Oregon, for the purpose of establishing a state 
forest, hereby are withdrawn from sale.” 
 

The Board has considered ORS 530.450 and acknowledges that approximately 
70,000 acres of the Elliott Property were in the national forests on February 25, 
1913, prior to the land exchange that established the Elliott State Forest.  Application 
of this statute would prevent the Board from exercising its Trust Obligations.  The 
Board finds that this statute creates an undue burden on and interferes with the 
Board’s Trust Obligations.  The Board’s action is therefore not subject to this 
authority. 

 
 

(B) Rules and Policies 
 
The Board’s findings and actions also involve its interpretation, clarification or distinction of 
its own rules or policies. 

 
(1)  OAR 141-067-0155 establishes certain policies of the Department.  Most of these 
policies are either irrelevant to or supportive of a comprehensive ownership transfer of 
the Elliott Property. 
 

(a)  OAR 141-067-0155(2) states that “in order to achieve the constitutional 
mandate…and to maximize the financial return to the Common School Fund from 
Trust Lands, the Department will seek to obtain the full fair market value for any 
land or interests in land sold…” 
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The Board has considered OAR 141-067-0155(2) and finds that this 
Resolution and Order complies with this policy. 

 
(b)  OAR 141-067-0155(3) states that “Trust Lands will be sold or exchanged in a 
manner that complies with state law while ensuring absolute adherence to both 
constitutional and Admissions Act trust responsibilities as determined by the State 
Land Board and subject to review by the courts.” 
 

The Board has considered OAR 141-067-0155(3) and finds that this 
Resolution and Order complies with this policy.  Considerations regarding 
compliance with state law are further explained herein. 

 
(c)  OAR 141-067-0155(5) states that “in order to carry out the directives of the 
Asset Management Plan the Department may initiate efforts, subject to approval 
of the State Land Board, to purchase, sell or exchange Trust and/or Non-Trust 
Lands.” 
 

The Board has considered OAR 141-067-0155(5) and finds that the 
Department is complying with this policy through implementation of this 
Resolution and Order.  The directives of the Asset Management Plan are 
further discussed below. 

 
(d)  OAR 141-067-0155(4) is a policy to “follow the guiding principles and 
resource-specific management prescriptions contained in the Asset Management 
Plan.”  The full meaning of this policy is considered below. 

 
(2)  The REAMP is a plan to guide the care and management of land, waterways, and 
mineral and energy resources to benefit the Common School Fund.  It establishes overall 
policy direction and management principles guiding the management of the Common 
School Fund’s real property assets.  Many of these policies are either irrelevant to or 
supportive of a sale of the Elliott Property, particularly the general guiding principles.   
 

(a)  REAMP IV.A.1 states the guiding principle that “the Land Board and 
Department will continue to meet their obligations on Trust Lands.”   It goes on to 
say that a fundamental goal of the plan is to increase the contributions of the real 
estate portfolio to the Common School Fund. 
 

The Board has considered REAMP IV.A.1 and finds that successful 
implementation of this Resolution and Order is consistent with this guiding 
principle and goal.     

 
(b)  REAMP IV.A.3 states the guiding principle that “the plan balances revenue 
enhancement and resource stewardship.”  It is further declares that the Board is 
not precluded from addressing environmental and other values, including 
balancing revenue enhancement and resource stewardship, though recognizing the 
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need for resource stewardship to be commensurate with fiduciary and public trust 
obligations. 
 

The Board has considered REAMP IV.A.3 and finds that implementation of 
this Resolution and Order has at its core the concept of balancing resource 
stewardship while meeting Trust Obligations.  It gives opportunity for 
interested parties to both protect conservation values and appropriately 
compensate the Common School Fund.   

 
(c)  REAMP IV.A.5 states the guiding principle that “the Land Board and 
Department will actively strive to increase the total annual revenues from the real 
property asset portion of the Common School Fund portfolio through the disposal 
of Trust lands that are not actively managed, difficult or uneconomical to manage 
or are low revenue producers.” 
 

The Board has considered REAMP IV.A.5 and finds, first, that the Elliott 
Property while still actively managed is difficult, uneconomical, and a low 
revenue producer, with minimal potential for short-term or long-term 
improvement; and second, that conversion of the value of the Elliott Property 
to a cash asset will not only increase total annual net revenues from the real 
property asset portion of the Common School Fund (by eliminating an 
ongoing cost to hold the property), but also will allow for alternative 
investments that are expected to generate higher returns over the long-term. 

 
(d)  REAMP IV.D.9 and D.11 are guiding principles for land disposal (sale or 
exchange).  Relevant passages include the following: D.9 states that 
“opportunities will be evaluated and pursued to dispose (sale or exchange) of any 
parcels within the Common School Fund portfolio except those specifically 
identified for retention.  Disposal may be considered on a case-by-case basis…to 
maximize investments; to respond to market-driven opportunities; for lands not 
meeting management expectations or providing substandard returns on 
investment; for lands better managed by another entity; and for other public 
purpose.”; and D11 states that “proposed land sales or exchanges must be 
approved by the Land Board and carried out in accordance with the Board’s 
administrative rules.” 
 

The Board has considered REAMP IV.D.9 and D.11, and finds that while the 
Elliott Property has in the past been identified for possible retention, the 
current and foreseeable circumstances indicate that the Elliott Property is not 
meeting and likely will not meet management expectations, and that the Elliott 
Property is providing substandard returns on investment and likely will 
continue to do so.  The Board further finds that implementation of this 
Resolution and Order will comply with these guiding principles for land 
disposal.   
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(e)  The Board has considered REAMP policies IV.A.1, IV.A.3, IV.A.5, IV.D.9, 
and IV.D.11, as noted above and finds that the implementation of this Resolution 
and Order is consistent with the guiding principles of the REAMP. 

 
(3)  Because the idea of transferring the Elliott Property out of Common School Fund 
ownership, however consistent with the guiding principles of the REAMP, had not 
emerged at the time of the adoption of the REAMP in 2012, the following REAMP 
policies could arguably conflict with such action: 
 

(a)  REAMP IV.A.4. states that “consistent with the legacy of the Admissions 
Act, the Land Board will maintain a real property asset portfolio of Common 
School Fund lands.  The allocation of land among land classifications may change 
over time based on management, reinvestment and disposal strategies.” 
 

The Board has considered REAMP IV.A.4. and finds that even with a 
comprehensive ownership transfer of the Elliott Property, a real property 
asset portfolio of over 660,000 acres remains. 

 
(b)  REAMP IV.D.6. is the guiding principle for land retention.  Relevant 
passages include the following, that: “a core of permanent land ownership will be 
maintained during the planning period and will include higher-performing lands 
and land with the potential for higher performance.  These lands may include, but 
are not limited to, the following: Elliott State Forest and higher-performing 
forestlands.”   
 

The Board has considered REAMP IV.D.6. and finds and formally recognizes 
that the Elliott Property should no longer be classified as higher-performing 
forestland due to the losses experienced over the past several years, the low 
potential for improved performance, and the declining value of the asset.  
While REAMP IV.D.6. states that core retention lands may include the Elliott 
State Forest, the Board directs the Department not to include the Elliott 
Property in the core of permanent land ownership contemplated under this 
policy.  

 
(c)  REAMP IV.E. is not generally relevant to the disposition of land because it 
constitutes the guiding principles for ongoing management of retained lands.  
REAMP IV.E.1. and E.2. relate to conservation of resources on retained land 
without direction specific to a land disposition.  REAMP IV.E.3. relates to 
historic and archaeological sites and states that “actual inventory may take place 
during specific area management planning, or when site-disturbing activities are 
planned, or prior to land disposal.” 
 

The Board has considered REAMP IV.E. and finds that this policy relates to 
the ongoing management of retained lands, not lands being considered for 
disposition such as the Elliott Property.  That notwithstanding, the Board 
directs the Department to work with the appropriate Tribe(s) to conduct a 
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prioritized inventory of potential sites, to the extent practicable, prior to 
closing of a comprehensive ownership transfer of the Elliott Property that 
may result from implementation of this Resolution and Order. 

 
 

(C) General Caveat 
 
If any statute or rule is found to prohibit or interfere with any of the findings or actions herein, 
the Board hereby asserts the position that such statute or rule unduly burdens its exercise of its 
Trust Obligations, and the Board’s action is therefore not subject to that authority. 

 
 
 
 
Adopted by the State Land Board at its meeting of August 13, 2015. 
 
 
 
________________________________    _____________ 
Kate Brown, Governor Date 
as chairperson of the State Land Board 
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Exhibit (1) – Transaction-Specific Protocol to Identify Potential Comprehensive Ownership 
Transferees for the Elliott Property 
 
1. Summary of Transaction 
  
This Protocol is part of conducting due diligence by the Department of State Lands (the 
“Department”) for the State Land Board (the “Board”) in connection with a potential offer of 
direct sale of the Common School lands within the Elliott State Forest (the “Elliott Property”).  
In this unique situation, due diligence includes identification of potential comprehensive 
ownership transferees through their competitive submissions of proposed acquisition plans.  This 
Protocol has at its foundation five key, structural requirements that a responsive acquisition plan 
must adhere to and include, which are:  

 
A. The plan must be for the purchase of the Elliott Property at fair market value (the sales 

price determined by the Department’s appraisal process) in an all-cash closing, with the 
proceeds going to the corpus of the Common School Fund;  
 

B. The plan must be for the acquisition of the entire Elliott Property;  
 

C. The plan must be made by a lead person or entity with authority to accept an offer of 
direct sale (the entity may be a consortium, joint venture or partnership, but in such a case 
there must be a lead person with authority to act for the consortium, joint venture or 
partnership) – the Elliott Property will not be offered for sale in separate transactions; 
 

D. The plan must include commitments with enforceable mechanisms to protect enhanced 
public benefits above and beyond those which are already provided for under applicable 
federal, state, and local law, specifically (and at a minimum) including: 
 
i. Conserving public recreational access on at least 50% of the acreage;  

 
ii. Conserving the economic benefits from the Elliott Property by ensuring for a period 

totaling 10 years that at least 40 direct and indirect full-time jobs (or their equivalent) 
are generated annually from activities including timber harvest, hauling, reforestation, 
support of recreation activities, infrastructure maintenance, and habitat restoration; 
 

iii. Conserving older forest stands by protecting from harvest at least 25% of the acreage; 
and  
 

iv. Conserving high quality watersheds by providing riparian management areas of 120 
feet or more on both sides of all stream segments containing salmon, steelhead or bull 
trout and their transitional upstream reaches (to the next confluence, if the presence of 
these species does not end at a confluence); and 

 
E. The plan must be without any contingencies for the benefit of the transferee.  
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These minimum levels of enhanced public benefits, intended to protect and conserve natural 
resources of the Elliott Property above and beyond that which is already provided for under 
applicable federal, state, and local law, are required in any responsive acquisition plan.  A 
responsive acquisition plan offering higher, balanced levels of such benefits may be selected, at 
Board discretion, over plans offering minimum levels.  These commitments must be 
memorialized through appropriate enforceable mechanisms recorded at closing.  The enforceable 
mechanisms must not involve the Common School Fund or the Department.  A responsive 
acquisition plan will need to identify other entities or agencies willing and able to enforce the 
commitments.  There will be no discounting of the sales price for these commitments.   
 
Further as to the financial terms, any purchase and sale agreement negotiated with a lead 
participant through this Protocol must be on the terms set forth in the responsive acquisition plan 
and must provide earnest money in an amount no less than 1% of the purchase price, paid 
directly to the corpus of the Common School Fund.  Such earnest money is to be non-refundable 
(unless the deal includes a financing element predicated on state or federal appropriation, in 
which case the earnest money would become non-refundable on August 1, 2017).  Closing would 
occur on or before December 29, 2017 (unless extended to December 31, 2018 by the timely 
payment to the corpus of the Common School Fund of an additional 1% of the purchase price as 
non-refundable earnest money). 
 
In addition, any such comprehensive ownership transfer would be offered on an AS-IS basis, 
without representations or warranties by the State, and (as noted above) without contingencies 
for the benefit of the transferee.  There is sufficient time between now and the negotiation of a 
purchase and sale agreement for any due diligence by participants. 
 
If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such sale price being the Department estimate of value.  If two 
or more potential comprehensive ownership transferees are identified through this Protocol (in 
other words, if multiple responsive acquisition plans are timely received), the Department will 
return to the Board for its selection, in its discretion, of the one to which the Department shall 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value, and its 
ranking of the others in order of desirability, in case the initial sale is not consummated (either 
through an inability to reach a purchase and sale agreement or a failure to close under a purchase 
and sale agreement).  If no potential comprehensive ownership transferees are identified through 
this Protocol (in other words, if no responsive acquisition plans are timely received), then the 
Department will return to the Board for further instructions regarding ownership transfer, 
including as to whether to proceed with an ownership transfer that does not protect public 
benefits beyond the protections provided under applicable federal, state, and local law. 
 
If an offer of direct sale contemplated above is not consummated (either through an inability to 
reach a purchase and sale agreement or a failure to close under a purchase and sale agreement), 
then the Department will proceed through the options described in detail in Section 6 below. 
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2. Expressions of Interest 
 
By mid-September 2015, the Department will announce the Elliott Property Comprehensive 
Ownership Transfer Opportunity (the “Elliott Opportunity” or “Opportunity”) and Protocol by 
various available means including publication, posting on its website (and creating a separate 
Elliott Opportunity webpage), email to all known parties interested in the Elliott Property, notice 
to state legislators, a press release, and a kickoff meeting (non-mandatory) on September 17, 
2015, in Salem and by telephone, at which the Department will distribute the Protocol packet 
(which will also be available online).  Available background information about the Elliott 
Property will be posted on the Elliott Opportunity webpage.  The kickoff meeting will be 
recorded and the audio file posted on the Elliott Opportunity webpage.  Given the likely 
collaborative nature of this Opportunity, the Department recommends attendance at all meetings 
to receive information and promote conversation.  Failure to attend any mandatory meeting, 
however, disqualifies a person or entity from being a lead participant (i.e., the one person or 
entity to whom an offer of sale would be made on behalf of itself or a consortium, joint venture 
or partnership). 
 
The first required step for persons or entities interested in participating in this Opportunity will 
be to submit an expression of interest – a letter describing: (a) who they are; (b) the nature of 
their interest; (c) their level of experience with activities relevant to the Opportunity; (d) 
particular interests they may have in the Elliott Property; and (e) attributes that may make them a 
good partner for inclusion in a consortium, joint venture or partnership submitting a proposed 
acquisition plan.  All expressions of interest must be received by the Department by 5:00 pm 
Pacific Time on December 15, 2015.  All expressions of interest will be posted on the Elliott 
Opportunity webpage.  Only persons or entities who have timely submitted an expression of 
interest will be deemed participants in the Protocol going forward, and eligible to submit a 
proposed acquisition plan. In addition to the kickoff meeting in September, there will be a 
Question and Answer meeting on October 20, 2015 and a period for persons or entities to request 
clarification regarding the Opportunity and Protocol.1  Questions and answers will be posted on 
the Elliott Opportunity webpage. 
 
The goal of this Protocol is to identify a transferee to whom an offer of direct sale of the entire 
Elliott Property may be made.  The Department recognizes, however, that a transaction of this 
size and complexity may best be accomplished through transfer to a consortium, joint venture or 
partnership of parties each with an interest in different areas of the Elliott Property or different 
aspects of ownership or control, or a joint venture or partnership formed by such parties.  This 
Protocol hopes to provide the opportunity for generating such consortia, joint ventures or 
partnerships through sharing the expressions of interest and staging of participant meetings.  
Only the lead participant, however, will submit the proposed acquisition plan.  Any resulting 
purchase and sale agreement would be with the lead participant.  The Department understands 
that this shifts some of the potential organizational work to the participants; this is intentional. 
 
  
                                                 
1 For each question and answer period throughout this protocol, questions will be due to the Department single point 
of contact via email exactly one calendar week following the meeting and will be answered within one calendar 
week of the due date through posting on the Elliott Opportunity website. 
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3. Participation in Opportunity  
 
All participants will be invited to attend four meetings, two mandatory and two non-mandatory. 
These meetings are (a) a mandatory first meeting on January 28, 2016 to review the Opportunity 
and Protocol2; (b) a non-mandatory second meeting on April 5, 2016 to review the timber 
inventory and preliminary title report; (c) a non-mandatory Elliott Property tour on May 10-12, 
2016 to visit the property; and (d) a mandatory meeting for announcement of the fair market 
value determination on July 27, 2016.  Following each meeting, there will be a question and 
answer period for participants to request further clarification regarding those aspects of the 
Opportunity and Protocol.  Questions and answers will be posted on the Elliott Opportunity 
webpage together with audio recordings of the first, second, and fourth meetings (not the tour).   
 
One of the reasons for the meetings is to help participants meet each other and identify potential 
ways they might work together on a proposed acquisition plan.  Given the tight timeframes, it is 
also recommended that participants move forward with any strategies, negotiations and planning 
as much as possible prior to the announcement of the fair market value.3  
 
4. Fair Market Value Determination 
 
The Department will obtain an independent appraisal of the Elliott Property, assuming a private-
to-private transaction without restrictions other than legal requirements on a private buyer (e.g., 
Oregon Forest Practices Act, federal Endangered Species Act), and with no mineral rights 
transferred except for surface soil, sand, stone, and gravel available for use on the Elliott 
Property for building and maintaining roads and landings.  An appraisal consultant has been 
retained by the Department to assist in the process and to review the appraisal.  The appraisal 
methodology has been designed in conjunction with the consultant.  First, a comprehensive 
timber inventory will be conducted.4  Then, two or three independent timberland appraisers will 
develop their individual determinations of value to Uniform Standards of Professional Appraisal 
Practice (USPAP) and Uniform Appraisal Standards for Federal Land Acquisitions (UASFLA 
aka Yellow Book) specifications based on identical appraisal instructions and property data and 
including stand-level modeling.  Finally, the consultant will conduct a Yellow Book compliant 
appraisal review to ensure USPAP and UASFLA compliance for the appraisals, and provide the 
Department with reconciliation to a single determination of fair market value, as necessary. 
   
On or before July 27, 2016, the Department will announce the determination of fair market value 
of the Elliott Property.  This critical piece of information will then allow participants to move 
forward with their strategies, negotiations and planning to create proposed acquisition plans for 
timely submission.  This fair market value will be the Department’s estimate of value at which 
the Elliott Property will be offered for direct sale, if a responsive comprehensive ownership 
transferee is identified and selected.   
 
                                                 
2 Additional details not known in September 2015 may be available at this meeting. 
3 While not in any way indicating what the actual fair market value may be determined to be, a recent net present 
value analysis of various long-term management scenarios for the Elliott Property is posted on the Department’s 
Elliott State Forest Alternatives Project website (Evergreen Economics / LandVest Report - 12/1/2014). 
4 The timber inventory data would be made available to participants on or before April 5, 2016. 

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Elliott_Final_111914.pdf
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5. Proposed Acquisition Plans 
 
Parties interested in submitting proposed acquisition plans will need to identify a lead participant 
with authority to accept an offer and act on behalf of itself or any consortium, joint venture or 
partnership, including by forming a new entity for such purpose.  The lead participant will 
submit the proposed acquisition plan.  It will be acceptable for parties to participate in multiple 
proposed acquisition plans.  Plans may include non-participants for roles other than lead 
participant.  Proposed acquisition plans must be received by the Department by 5:00 PM Pacific 
Time on November 15, 2016.5 
 
To be considered responsive, an acquisition plan must include, among other things described 
elsewhere herein, (a) a detailed description of the participant (or participants and new non-
participants, if a consortium, joint venture or partnership), (b) a detailed explanation of how the 
payment of fair market value at closing will be financed, and (c) a detailed explanation of the 
extent of commitments and the specifics of the enforceable mechanisms to be recorded at 
closing, regarding the enhanced public benefits element of the comprehensive ownership 
transfer.  In addition, for an acquisition plan to be deemed responsive, it must be accompanied by 
a deposit of $100,000 in cash (to be applied towards the payment of fair market value or 
refunded).6 
 
6. Next Steps after Plans Submitted to Department 
 
If any proposed acquisition plans are submitted through this Protocol, the Department will 
review them and make the determination of whether or not they are responsive, under the criteria 
set forth in this Protocol.  All responsive acquisition plans will be presented to the Board at its 
December 13, 2016 meeting. 
 
If only a single potential comprehensive ownership transferee is identified through this Protocol 
(in other words, if only one responsive acquisition plan is timely received), the Department will 
make an offer of direct sale of the Elliott Property at the fair market value (as determined by the 
Department’s appraisal process), such price being the Department estimate of value.  If this sale 
is not consummated (either through an inability to reach a purchase and sale agreement or a 
failure to close under a purchase and sale agreement), then the Department will return to the 
Board for further instructions regarding ownership transfer, including as to whether to proceed 
with an ownership transfer that does not protect public benefits beyond the protections provided 
under applicable federal, state, and local law. 
 
If two or more potential comprehensive ownership transferees are identified through this 
Protocol (in other words, if multiple responsive acquisition plans are timely received), the 
Department will return to the Board for its selection, in its discretion, of the one to which the 

                                                 
5 Acquisition plans must be submitted in a sealed envelope to the Department single point of contact.  There will be 
no public opening of plans, but all plans will be available for inspection following Department deliberation.  
However, the Department will record and make available the identity of all lead participants after opening.  
Acquisition plans received after closing will be considered late and will be found non-responsive. 
6 Lead participants whose acquisition plan is not selected will be informed of this fact and their deposit will be 
returned. 
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Department is instructed to make an offer of direct sale of the Elliott Property at the fair market 
value (as determined by the Department’s appraisal process), such price being the Department 
estimate of value.  In addition, in this selection scenario, the Board will rank all of the responsive 
acquisition plans.  If the initially selected sale opportunity is not consummated (either through an 
inability to reach a purchase and sale agreement or a failure to close under a purchase and sale 
agreement), then the Department will make an offer of direct sale of the Elliott Property at the 
fair market value (as determined by the Department’s appraisal process), such price being the 
Department estimate of value, to the next ranked option, and so on and so forth until, if none of 
the options are consummated, then the Department will return to the Board for further 
instructions regarding ownership transfer, including as to whether to proceed with an ownership 
transfer that does not protect public benefits beyond the protections provided under applicable 
federal, state, and local law. 
 
If no potential comprehensive ownership transferees are identified through this Protocol (in other 
words, if no responsive acquisition plans are timely received), then the Department will return to 
the Board for further instructions regarding ownership transfer, including as to whether to 
proceed with an ownership transfer that does not protect public benefits beyond the protections 
provided under applicable federal, state, and local law. 
 
7. General Terms and Conditions of this Protocol 
 
If any situation or circumstance arises that has not been expressly or adequately addressed in this 
Protocol, the Director shall determine the appropriate action or response in her reasonable 
discretion and proceed with this Protocol as so modified.  The Department may not have 
anticipated every possible scenario that may arise, and specifically desires that the Director be 
able to continue to move forward on the stated timeframes to the extent possible, acting in her 
reasonable discretion as so authorized by the Board. 
 
All expressions of interest and proposed acquisition plans submitted through this Protocol are 
public record and are subject to public inspection following Department deliberation.  
Participants are and will be advised to consult with their own legal counsel regarding disclosure 
issues related to the Oregon Public Records Law (ORS 192.410 through 192.505).  All 
expressions of interest and proposed plans submitted in response to this Protocol become the 
property of the Department.   
 
This Protocol is governed by the laws of the State of Oregon.  Venue for any administrative or 
judicial action relating to this Protocol is the Circuit Court of Marion County for the State of 
Oregon; provided, however, if a proceeding must be brought in a federal forum, then it must be 
brought and conducted solely and exclusively within the United States District Court for the 
District of Oregon. 
 
Under this Protocol, the Department may reject any or all proposed acquisition plans in-whole or 
in-part, or may cancel this Protocol at any time when the rejection or cancellation is in the best 
interest of the State or Department, as determined by the Department.  Neither the State nor 
Department is liable to any participant for any loss or expense caused by or resulting from the 
delay, suspension, or cancellation of this Protocol, acceptance, or rejection of any proposed plan.  



RESOLUTION AND ORDER OF THE STATE LAND BOARD – AUGUST 13, 2015 
 

 
Page 16 of 16 

 

Participants shall pay all of the costs in submitting expressions of interest and proposed 
acquisition plans. 
 
The Department will designate an individual as a single point of contact for all matters related to 
this Protocol.  Participants shall direct all communications related to any provision of this 
Protocol only to the single point of contact. 
 
8.   Schedule  
 
The following table represents a tentative schedule of events per the Protocol above.  All times 
are listed in Pacific Time.  All dates listed are subject to change. 
 
Event Date Time 
Kickoff meeting (non-mandatory) Thursday, September 17, 2015 10:00 AM 
Question and answer meeting (non-mandatory) Tuesday, October 20, 2015 10:00 AM 
Questions due on the Opportunity and Protocol Tuesday, October 27, 2015 10:00 AM 
Expressions of interest are due Tuesday, December 15, 2015 5:00 PM 
First participants meeting (mandatory) Thursday, January 28, 2016 10:00 AM 
Questions due on the Opportunity and Protocol Thursday, February 4, 2016 10:00 AM 
Second participants meeting (non-mandatory) Tuesday, April 5, 2016 10:00 AM 
Questions due on inventory and preliminary title Tuesday, April 12, 2016 10:00 AM 
Elliott Property tour (non-mandatory) Tuesday, May 10, 2016 –  

Thursday, May 12, 2016 
 

Questions due on Elliott Property tour Thursday, May 19, 2016 10:00 AM 
Fair market value announcement meeting 
(mandatory) 

Thursday, July 28, 2016 10:00 AM 

Questions due on fair market value  Thursday, August 4, 2016 10:00 AM 
Proposed acquisition plans are due  Tuesday, November 15, 2016 5:00 PM 
State Land Board meeting (if necessary) Tuesday, December 13, 2016 10:00 AM 
Offer made, if any (approx.) Week of December 19, 2016  
Execution of purchase and sale agreement 
(approx.) 

Week of February 27, 2017  

Closing (on or before) Friday, December 29, 2017 5:00 PM 
Optional Extension Closing (on or before) Monday, December 31, 2018 5:00 PM 
 



Elliott Alternatives Project Outreach Summary 

Since inception of the Elliott Alternatives Project in May 2014, the Department of State Lands and the 
State Land Board have undertaken an extensive effort to connect with organizations and individuals 
interested in the future of the Elliott State Forest. A list of individuals and organizations that have 
commented and/or been involved in work sessions and meetings throughout the process appears at the 
end of this appendix as Exhibit 1. Participants include education beneficiaries, local and statewide 
environmental and conservation groups, land trusts, timber interests, tribal representatives, elected 
officials, local economic development and business interests, and concerned citizens. In addition to 
meetings and work sessions, the Department established a website where comments are posted. 
 
2014 OUTREACH 
 
The purpose of initial discussions was to seek ideas for alternative ways to manage and own the forest.  
Two rounds of work sessions were held, and the Land Board conducted a three-hour listening session 
for the general public in Coos Bay where over 60 people provided testimony. Many individual 
conversations occurred and hundreds of written comments were received. Key points made during this 
process were (in no particular order): 

• Keep the forest in public ownership 
• Meet the constitutional mandate of the Common School Fund 
• De-couple timber receipts from education funding 
• Value aspects and uses of the forest other than timber harvest 
• Support the economic vitality of the local community 
• Manage the forest differently 

 
LAND BOARD DIRECTION TO DEPARTMENT 
 
In December 2014, based on public comments received and extensive analysis and research, the 
Department suggested four potential paths forward to the Land Board (see December 2014 Staff 
Report).  
 

1. Request proposals for new management of the forest 
2. Continue management by the Department of Forestry under a Habitat Conservation Plan 

negotiated with federal agencies 
3. Request proposals to transfer ownership of the forest 
4. Negotiate a federal or tribal land transfer 

 
The Land Board asked the Department to further explore the first three possibilities (see Dec. 9, 2014 
State Land Board Minutes).  
 
In June 2015, the Department reported back to the Land Board results of due diligence on the three 
potential paths forward – New Manager, Habitat Conservation Plan, Transfer Ownership. The Land 
Board asked the Department to do more work on a methodology to transfer ownership of the forest in a 
way that would keep the Common School Fund whole and also protect values important to the public 
articulated during the outreach process. The Land Board instructed the Department to conduct further 
outreach and due diligence on ownership transfer and report back in August 2015 (see June 9, 2015 
State Land Board Agenda Item). 
  

APPENDIX D

http://www.oregon.gov/dsl/LW/Pages/Elliott-State-Forest-Alternatives-Project.aspx
http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Format%20Final%20Draft%20Report_7.2%20Reduced.pdf
http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Format%20Final%20Draft%20Report_7.2%20Reduced.pdf
http://www.oregon.gov/dsl/SLB/docs/2014%20documents/slb_dec2014_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2014%20documents/slb_dec2014_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2015%20documents/slb_jun2015_minutes.pdf
http://www.oregon.gov/dsl/SLB/docs/2015%20documents/slb_jun2015_minutes.pdf


 
2015 OUTREACH 
 
Following the June 9 Land Board meeting, the Department refined an ownership transfer concept, and 
during the month of July conducted Individual meetings and group work sessions to get feedback on the 
concept. Notes were taken at all group work sessions and comments were received on the website.  
Group work sessions included: 
 

• Education beneficiaries July 1 in Salem 
• Land Trusts July 2 in Salem 
• Timber interests July 7 morning in Portland 
• Statewide conservation and environmental groups July 7 afternoon in Portland 
• Education beneficiaries July 14 in Salem 
• Economic development/timber/education July 15 in Roseburg 
• Elected officials and economic development interests July 16 morning in Coos Bay 
• Local environmental groups July 16 afternoon in Coos Bay 
• Timber interests July 17 in Coos Bay 
• Western Oregon Tribal Resource Managers July 21 in Corvallis 
• Douglas County Commissioners July 21 in Roseburg 
• Coos County Commissioners July 22 in Coquille 

 
Individual conversations requested by tribal representatives were held with the Cow Creek Band of the 
Umpqua; the Confederated Tribes of the Coos, Lower Umpqua and Siuslaw; the Coquille Tribal Council; 
and the Confederated Tribes of the Grande Ronde.  
 
No listening session was held by the Land Board for the general public in Coos Bay as was done in 2014; 
however, members of the public commented to the Land Board at the June 9 meeting and will have the 
opportunity to comment at the August 13 meeting. 
 
REACTION TO OWNERSHIP TRANSFER CONCEPT 
 
It is important to note that the ownership transfer concept was presented for discussion in 
broad outline form. Comments received during the July outreach process assisted Department staff in 
preparing the subsequent detailed proposal transmitted to the Land Board and made available to the 
public on August 6 for the August 13 meeting. Reactions below were in response to the broad outline of 
the concept. 
 
Education beneficiaries:  Representatives generally had a positive response to the proposal and 
indicated willingness to speak publically in support of giving it a try. While it was stated that funding 
schools needs to be the priority and that the Land Board must fulfill its trust obligation to the Common 
School Fund, representatives also expressed understanding of the Land Board’s desire to protect other 
values of the forest important to the public and said that those values are also important to many of 
their members and to the children of Oregon. 
 
Conservation and environmental groups: Throughout the entire process, statewide and local 
environmental groups stated strongly that retaining the Elliott in public ownership is the preferred 
alternative for protecting conservation values.  In response to a suggestion from environmental groups  
  

http://www.oregon.gov/dsl/Common_School_Fund_Property/Documents/Elliott%20State%20Forest%20Project/Phase%20Three%20Documents/Proposed%20Ownership%20Transfer%20Approach_short.docx


during the July outreach process, the Department sent letters to several state and federal agencies 
asking if they are interested in owning the Elliott. Those letters and responses can be found at Exhibit 2.   
 
Some in the conservation community who attended the work sessions indicated that the proposed 
ownership transfer concept is not a bad idea, but a public component will be difficult to achieve given 
the dollars involved.  Preference was stated for continuing to seek some kind of land transfer with the 
federal government, and/or to use the legislative process to establish a trust land transfer program in 
Oregon. It was also suggested that the state retain ownership of the Elliott and continue to try 
negotiations on a federal Habitat Conservation Plan. A few participants felt strongly that the Elliott 
should not be touched – that it should be a monument or a park. 
 
Land Trusts: This group expressed the greatest understanding of the level of effort and detail required 
for the transfer of ownership concept to work. Several land trusts have been involved in similar 
transactions, although not on as large a scale. Making the concept work was described as a “heavy lift” 
but that it could be done. Concern was expressed about the litigation history being a deterrent to 
participation.  
 
Timber Interests: The strongest push-back came from timber interests who prefer a straight-forward 
process that sells the forest to the highest bidder at public auction. Several participants in the 
discussions commented that the Land Board’s only concern should be to fulfill its trust obligation to the 
Common School Fund and that considering other values is not within the Land Board’s mandate. Some 
participants expressed a great deal of skepticism that environmental groups would participate in good 
faith given the history of litigation. There was general understanding of how the concept could work but 
a great deal of doubt that it would work, given the amount of money involved and the need for diverse 
groups to work together. 
 
Tribes: The conversations with the tribes overall, each coming with a unique perspective, have generally 
been positive about the work the Department has been doing on the ESF Alternatives Project.  They 
were, without exception, very appreciative of the Department spending the time to provide information 
on the Project and expressed interest in wanting to stay informed as the Department moves forward. 
Common amongst all the tribes that contacted the Department, to varying degrees, was an expression 
of a potential interest in the management of the property and/or transfer of ownership in the property. 
Various tribal members and staff also appeared to have a positive reaction to the proposed ownership 
transfer concept. Members of the Confederated Tribes of the Coos, Lower Umpqua and Siuslaw 
expressed a strong interest in wanting to see an adequate level of cultural resource site inventory 
completed on the property which they felt has not been done to-date. 
 
Local officials and Economic Development Interests: The primary concern expressed was the need to 
“un-lock” the forest and get people back to work. Concern was also expressed about keeping the forest 
open to the public for recreational activities such as hunting and fishing. Several people said that 
anything that can be done with the forest to help the overall dire situation in the local economy should 
be tried. The Coos County Board of Commissioners issued a statement of support for the ownership 
transfer concept on July 31, 2015 (Exhibit 3). The Douglas County Board of Commissioners was intrigued 
by the concept but skeptical that it would work.   
  



 
SUMMARY OF PUBLIC COMMENT 
 
In general, comments about the ownership transfer concept ranged from optimism about trying a new 
approach to skepticism that diverse groups could set aside differences and work together on a plan to 
purchase the forest. There is concern that the deep, long-standing lack of trust between timber interests 
and the environmental community is an insurmountable obstacle. That said, most participants want the 
situation to change and hope that a productive path forward can be found. 
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Exhibit 1: July 2014-July 2015 Work Session Participants/Stakeholders 

LAST NAME FIRST NAME ORGANIZATION 
Aasen Andrew Lone Rock Timber Co 
Allbritton Marnie  
Amrhein Amy US Congress-Sen Merkley 
Andersen Tony ODF Public Affairs 
Baake Tom  Westways Press 
Baertlein Bill  Tillamook County Commissioner/FTLAC 
Baines Seth OFIC 
Barnes Audrey Douglas Timber Operators 
Barton George Coos Tribe 
Batz Nick US Government 
Beaver Tresa  
Beeken Max Coast Range Forest Watch 
Bennett Chuck Confederation of Oregon School Administrators 
Bertrand Bruce  Southcoast Anglers STEP 
Bilderback Diane  
Bird Margaret Children's Land Alliance Supporting Schools 
Board of Forestry, ODF 
Boice Chris Douglas County Commissioner 
Boutwell Andrew Forest Investments Associates 
Brainard Chief Warren Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Bramer Kelley Coalition of Oregon Land Trusts 
Brandt Tom  Oregon People 
Brogdon Mary Grace  
Bronson Melissa Roseburg Forest Products 
Bronson Ryan  Lone Rock Timber Co 
Brooks Isabel  
Brown Susan  Curry County Commissioner 
Bureau of Land Management 
Buckholtz Todd BLM 
Burke Patty BLM 
Byer Lee  Oregon Legislature-Senate District  6 
Byers Dean  Douglas County Democrats 
Byrne Greg  Lone Rock Timber Co 
Callery Martin  Port of Coos Bay 
Campbell Alex Partnership for Economic Development in Douglas 

County 
Chandler Will  Al Peirce Company 
Clem Brian  Oregon Legislature-House District 21 

 



Clemens Sailee Coast Range Forest Watch 
Confederated Tribes of Coos, Lower Umpqua, and Siuslaw 
Confederated Tribes of Grand Ronde 
Coos County Commissioners Board 
Coquille Tribal Council 
Corbin Greg  Stoel Rives Attorneys at Law 
Costales Forrest  Georgia Pacific 
Council Jenny  
Courtney Dan  Cow Creek Bank of Umpqua Tribe 
Coyne Joe Winchester Bay Merchants 
Cribbons Melissa Coos County Commissioner 
Crombie Howard Wild Rivers Land Trust 
Curtiss Heath Oregon Forest Industry Council 
Daggett Diane Trust for Public Lands 
Dalke Peter Oregon Solutions 
Davies Brent Ecotrust 
Davis Charles  
Davis John  Hancock Natural Resource Group 
Decker Doug ODF, Director 
Delimont Bill  Society of American Foresters  
Dembrow Michael  Oregon Legislature-House District 45 
Dent Liz ODF-State Forests Division Chief 
Desmond Jim The Nature Conservancy 
Devlin Richard  Oregon Legislature-Senate District 19 
Diaz David  Ecotrust 
Dickerson Clay Glendale School District 
Dickson Pamela  Curry County Econ Development 
Doll Roger Coquille Watershed 
Doroff Sue Western Rivers Conservancy 
Douglas County Commissioners Board 
Dudley Jim Swanson Group Inc 
Eatherington Francis  Cascadia Wildlands-Conservation Director 
Edwards Chris  Oregon Legislature-Senate District 7 
Engelmeyer Paul  Audubon  
Erickson Kathy US Senator DeFazio 
Fabrizius Margaret NW Farm Credit Services 
Fairweather Steve Mason, Bruce, and Girard 
Farm Eric  Oregon International Port of Coos Bay, Campbell 

Group 
Fay Anna  
Finley Cordelia Cascadia Forest Defenders 
Finnerty Dean  Trout Unlimited 
Flathers Courtney Chief of Staff, Oregon Legislature District 9 



Folk Scott  Roseburg Forest Products 
Ford Allyn Roseburg Forest Products 
Forester Mike  North Bend School District 
Foster Tom  ARG Trans 
Frazer Virgil South Coast Lumber 
Freeman Tim Douglas County Commissioner 
Freese Mike  Oregon Farm Bureau 
Frichtl Steve Douglas Timber Operators/Stuntzner Eng 
Friedrich Dennis  Reedsport School District 
Gaab Dana  
Garcia Bob  Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Garcia Diane Southern Oregon Land Conservancy 
Garrett Matt ODOT, Director 
Geisinger Jim Association of Oregon Loggers 
Gibbs Jake  Oakland School District Board/Lone Rock 
Gilges Kent U.S. Endowment for Forestry & Communities, Inc 
Gilman Tenay  
Goddard Garry South Australia-Asset Privatization 
Goldberg Don Trust for Public Lands 
Gonzales Jason   
Gould David  North Bend School District/CLASS 
Gould Donna North Bend School District/CLASS 
Grady Erin Cascadia Forest Defenders 
Granger Dawn  Coos Bay School District 
Gray Mike  ODFW-District Fish Biologist 
Grayson Nancy  
Greco Ryan  ODF-Assistant District Forester 
Green Jim Oregon School Board Association 
Greenhill Phil  Western Oregon Advanced Health 
Greenwald Noah  Center for Biological Diversity-Endangered Species 

Program Director 
Greif Steven Coos Bay Historical Society 
Griffin Jeff  Regional Solutions 
Gurney Don  
Guyer Eric  Roseburg Forest Products 
Hack Jodi Oregon Legislature-House District 19 
Hair Kurtis The World Newspaper 
Hampton David  Hampton Affiliates 
Hart Christine Earth 
Hayley Richard  Cascadia Forest Defenders 
Haynes Jen League of Women Voters-Oregon 
Helm Ken  Oregon Legislature-Elect for House District 34 



Hensey Alison Oregon Environmental Council 
Henson Paul USFWS 
Hirsch Nancy Deputy State Forester-ODF 
Hoesly Tom  Campbell Group 
Holman Thomas Southport Forest Products 
Holt Steven  
Holvey Paul  Oregon Legislature-House District 8 
Hopkins Susan   
Houghtaling Daniel  
Hubbard Cristina Forest Web of Cottage Grove 
Hunnington Geoff OSU-Director, Strategic Initiatives School of Foresty 
Huppi Tom   
Hyde Anthony Columbia County Commissioner/FTLAC 
Jacquot Fred  South Coast Development Corp 
Jefferson Public Radio  
Johnson Mark  Douglas Timber Operators 
Jones Ben Cascadia Forest Defenders 
Jones Jenny  
Josi Tim  Tillamook County Commissioner/FTLAC 
Joyce Bonnie  
King Jerry Carpenters Industrial Council 
Kjos Dana Roseburg Forest Products 
Kleiner William Western Timber Services 
Kline Norma ODF-District Forester 
Kling Josh Western River Conservancy 
Klock Clair  
Kluting Bill  Carpenters Industrial Council 
Knablin Richard   
Knutson John  Knutson Towbot 
Koch David  Port of Coos Bay 
Kratz Kim NOAA 
Krieger Wayne  Oregon Legislature-House District 1 
Kruse Dan Cascadia Wildlands 
Kruse Jeff  Oregon Legislature-Senate District 1 
Labhart Mark  Tillamook County Commissioner 
LaFollette Cameron Oregon Coastal Alliance 
Laughlin Josh  Cascadia Wildlands-Campaign Director 
Lawrence Jan Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Lawrence Rhett Sierra Club 
Leahy Thomas  
Lee Sam Winston-Dillard School District #116 
Lee Scott  Clatsop County Commissioner/FTLAC 



Lehman Mike  Oregon Coast Community Action 
Leno Reynold  Confederated Tribes of Grand Ronde 
Lev Esther The Wetlands Conservancy 
Liniger Ann  Oregon Legislature-House District 38  
Loftsgaarden Meta OWEB, Director 
Lorenz Dave  ODF-Southern Oregon Director 
Love Stuart  ODFW-District Wildlife Biologist 
Lucero Bill  North Bend School District 
Lynch Peggy League of Women Voters-Oregon 
MacWhorter Chris  Douglas Timber Operators 
Mader Mike  Tenmile Lakes Basin Partnership 
Main Bob  Coos County Commissioner 
Manton Jonathan Sawnee Services 
Masiba Meliah Rep. McKeown Chief of Staff 
Martindale Stan Swanson Group 
Mathews Nelson Trust for Public Lands 
McCaffree Jody  
McCoy Steve 1000 Friends of Oregon 
McKay Philip SW Environmental Action for Recreation (SWEAR) 
McKeown Caddy  Oregon Legislature-House District 9 
McKeown Joe  Al Peirce Company 
McMahon Clark Coast Range Forest Watch 
McNitt Kristina Oregon Forest Industry Council 
Meade Brenda Coquille Indian Tribe` 
Melcher Curt ODFW, Director 
Meskel Micah Audubon Society of Portland 
Miller Susan   
Miner Jason  1000 Friends of Oregon 
Moore Doug Oregon Conservation Network 
Moore Janet Coast Range Forest Watch 
Moll Joe McKenzie River Trust 
Morgan Lance Coos County Forester 
Morgan Susan  Douglas County Commissioner 
Mork Dick   
Mukumoto Cal  CEDCO 
National Oceanic Atmospheric Administration (NOAA) 
Nielsen James  Society of American Foresters 
Orahoske Andrew  
Oregon Coastal Summit 
O’Sullivan Jerry Adapt Oregon/South Umpqua School District 
Otterby Lon Sierra Club 
Partin Tom  American Forest Resource Council 



Patterson Craig  
Pedery Steve Oregon Wild 
Pettygrove Grace Coast Range Forest Watch 
Pew Brian  ODF-Deputy Division Chief, State Forests 
Phillips Jerry  Retired State Forester 
Pigsley Delores  Confederated Tribes of Siletz 
Pinit Tom  The Conservation Fund 
Plummer Pam  Bay Area Chamber of Commerce 
Pope Craig Polk County Commissioner/FTLAC 
Prahl Dan Coast Range Forest Watch 
Prozanski Floyd  Oregon Legislature-Senate District 4 
Prueter Mike Prueter Management Ltd 
Quinn Joseph Patrick  Umpqua Watersheds 
Ragon Bob  Douglas Timber Operators 
Read Tobias Oregon Legislature-House District 27 
Reavis Kelsey Coast Range Forest Watch 
Reeder Brian  Oregon Department of Education 
Rees Bob  Association of NW Steelheaders 
Rich Amanda  The Nature Conservancy 
Richardson Rachel Rachel Richardson Realty 
Riddle Dale Seneca Sawmill 
Riley Eric  Partnership for the Umpqua Rivers 
Robertson Doug  
Robinson Jake  Native Fish Society 
Robison Mike  ODF/Douglas Timber Operators 
Roblan Arnie  Oregon Legislature-Senate District 5 
Rofsky Jana The Nature Conservancy 
Rose Ozzie Oregon Association of Education Service Districts 
Ross Gordon  
Rowe Matt City of Coquille 
Ruggiero Ryan  McKenzie River Trust 
Rumker Dave  Campbell Global  
Rundell Michael  Plum Creek Lumber 
Runyan Casey  
Ryan Jerome Conservation Forestry, LLC 
Sadler Ron  
Sallinger Bob  Audubon Society of Portland-Conservation Director 
Saperstein Ralph Boise Cascade 
Sattenspiel Lori Oregon School Board Association 
Saxton Rob Oregon Department of Education 
Schab Rob Coos Bay-North Bend Water Board 
Schulz Gary   
Schwarz Sam  



Schwarz Wolfgang Millicoma Parks 
Scott Dr. Patty  SW Oregon Community College 
Scott Tracy  
Seeley Jim Wild Rivers coast Alliance 
Shamet Barbara  
Shatkin Rosie Sen. Roblan’s Legislative Assistant 
Shields Butch  Gold Coast Truck Repair 
Shoji Crystal  Mayor, City of Coos Bay 
Shull Bruce  Myrtle Point School District 
Skinner Rick  Knife River/Bay Area Chamber of Commerce 
Slater Timm  Bay Area Chamber of Commerce 
Smith Chris  
Smith David Brock Curry County Commissioner 
Smith Evan The Conservation Fund 
Smith Jacob  North Bend School District 
Smith Jason  Southport Forest Products  
Smith Randy  ODF-Forestry Biologist 
Smith Tricia Oregon School Employees Association 
Solliday Louise McKenzie River Trust 
Souder Jon  Coos Watershed Association 
Splitt Christy Oregon Conservation Network 
Sprague Sam Confederated Tribes of Coos, Lower Umpqua, and 

Siuslaw 
Spring Rick 3H Wood Products 
Sproul Jed Roseburg Forest Products 
St. Martin Amanda  Coast Range Forest Watch 
Starkey Scott  Campbell Group 
Stelle Will NOAA 
Stewart Faye Lane County Commissioner/FTLAC 
Stone Eilene PC Trask 
Stone Greg  Society of American Foresters/Stuntzner Engineering 
Stone Mindy  
Stoneburg Joe  Douglas Timber Operators 
Stuntzner Ron Stuntzner Engineering 
Sumption Lisa OPRD, Director 
Swanson Brenyl Glendale School District 
Sweeney Tim Coquille School District 
Sweet John  Coos County Commissioner 
Tetreault Jan  
Thompson Phillip E.  
Tribal Natural Resources Workgroup 
Tuchmann Tom  US Forest Capital 
Tucker Robin T F Consulting 



Tymchuk Keith  Mayor, City of Reedsport 
U.S. Fish and Wildlife Service 
U.S. Forest Service 
Van Dyk Bob  Wild Salmon Center` 
Vatsal Amrita VK Ecotrust 
Vega-
Pederson 

Jessica  Oregon Legislature-House District 47 

Verger Joanne  Oregon Legislature-Former Senator from District 5 
Vines Eric World Forestry Center 
Vitek Charmaine  Port of Umpqua 
von Hagen Bettina Ecotrust 
Wall Mark  Roseburg Forest Products 
Warner Dean  City of Lakeside 
Wayburn Laurie Pacific Forest Trust 
Wellborn Cal  Carpenters Industrial Council 
Western Oregon Tribal Resources Management Qtrly Meeting 
Wetherell Rick  Mayor, City of North Bend 
Whitworth Joe The Fresh Water Trust 
Wigg Mark NW Land conservation Trust 
Wilson Jack Eugene Register Guard 
Wimmer Laurie Oregon Education Association 
Witt Brad  Oregon Legislature-House District 31 
Wolf Tom  Trout Unlimited 
Yester Bill  North Bend School District 
Zabel Rich Western Forestry and Conservation Association 

 
 



 

 

APPENDIX D--EXHIBIT 2 

LETTER EXCHANGES WITH  

STATE AND FEDERAL AGENCIES 
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