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Introduction 
 

The Oregon Department of State Lands (Department) is the administrative arm of 
the State Land Board, Oregon’s oldest board. Established by the Oregon 
Constitution in 1859, the Land Board has been composed of the Governor, 

Secretary of State and State Treasurer throughout its history. 
 

The Department’s Aquatic Resources Management (ARM) program manages aquatic 
resources dedicated to the Common School Fund at statehood, including, among 
other resources, submerged and submersible lands within the bed and banks of 

twelve waterways within the state. Those waterways include all, or segments of, 
the John Day, Chetco, Columbia, Coos, Coquille, Klamath, McKenzie, Rogue, Sandy, 

Snake, Umpqua and Willamette Rivers, as well as a number of lakes such as the 
Klamath, Devils, Siltcoos, Tahkenitch and North and South Tenmile. Submerged 

and submersible lands also include tidally influenced bays and estuaries along the 
Pacific Ocean to three miles offshore (territorial sea).  The Department processes 
applications within submerged and submersible land for waterway leases, 

easements, boat docks and boat house registrations, public facility licenses and 
sand and gravel operations and special uses. 

 
The ARM also protects the state’s waterways and wetlands through administration 
of Oregon’s Removal-Fill Law, enacted in 1967. The Removal-Fill Law was passed to 

conserve, restore and protect water resources for their contribution to aquatic life 
and habitats, fisheries, aquatic-based economies, tourism, public recreation, 

navigation, water quality, floodwater storage and other natural resource functions.  
 
The Department’s Aquatic Resource Management and Common School Fund and 

Trust Property units are charged, among other responsibilities, with implementing 
the Removal-Fill Law, managing the state’s submerged and submersible lands, real 

estate assets, estates and unclaimed property programs. 
 
This report provides information regarding management of state-owned waterways 

and fulfills the annual report requirement in the state’s Removal-Fill Law (ORS 
196.885). The report covers fiscal years 2015 and 2016. A fiscal year for Oregon 

state government is July 1st through June 30th.  
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SECTION 1 – STATE WATERWAYS 

 

Management of State-Owned Waterways  

 
Proprietary Activity  

 
Department staff focused on obtaining authorizations for new uses of state-owned 

waterways and renewals for uses that are in compliance with their authorizations 
yet expiring.  The leasing program over this period targeted compliance monitoring 
and pursued trespass situations. The Department partnered with the Oregon State 

Marine Board to remove sunken vessels and marine debris and it convened a rules 
advisory committee to review and propose recommendations for changes to the 

waterway leasing rules. 
 
The Department manages just over 4800 authorizations for a variety of uses on 

state-owned submerged and submersible land.  Uses of the waterways include 
overwater structures such as marinas, floating home communities, marine 

industrial, public facilities, private docks, utility lines, sand and gravel operations, 
special use requests and remedial cleanup activities. Table 1 provides an overview 
of the number of authorizations managed by the Department by use classification. 
 

Table 1.  Waterway Authorizations by Use Classification 

Authorization Type FY 2015 FY 2016 

Leases 658  662 

Public Facilities 238 245 

Registrations 2755  2800   

Easements 1113 1137 

Remedial Activity  9 10 

Total Active Authorizations 4773 4854 

 
Portland Harbor Superfund Site 

 
Over this reporting period, staff clarified the state’s ownership boundaries within 
the Portland Harbor Superfund area and issued authorizations and permits for 

remedial activities, assisted with submissions to EPA, conducted work related to the 
non-judicial allocation of Portland Harbor response costs and coordinated with other 

state agencies on a state-level response to issues associated with cleanup. The 
Department continued to work with its partners to investigate restoration 

opportunities. 
 
Legislation and Rulemaking  

 
Division 82 Rules Governing the Management of, and Issuing of Leases, Licenses 

and Registrations for Structures on, and uses of State-Owned Submerged and 
Submersible Land 
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At this writing the Department is revising the rules governing the management of 
its waterways through issuing leases, licenses and registrations for structures and 

uses on state-owned submerged and submersible land. This includes the recently 
approved Submerged Lands Enhancement Fund and how it may be used pursuant 

to House Bill 2463 (2015).  This measure authorized the Department to seize and 
dispose of abandoned structures and derelict structures on, under or over state-
owned submerged and submersible lands and to perform other ecological 

enhancement of those lands. 
 

SECTION 2 – REMOVAL-FILL PROGRAM TRENDS 
 
Removal-Fill Permit Volumes 

 
The Department saw declines in permit application and wetland delineation 

numbers following the 2008 economic downturn. This reporting period shows a 
continued reversal in this trend. Individual permits show an 82 percent increase 
over the last biennium (315 individual permits in FY 2013 and 2014, and 573 in FY 

2015 and 2016), which is particularly telling as individual permits tend to be 
required for larger scale projects (see Table 1). Combined, 2015 and 2016 total 

permit numbers (excluding recreational placer mining) show a 58 percent increase 
over the prior biennium (603 total permits in FY 2013 and 2014, and 954 in FY 

2015 and 2016). The reason this trend was calculated excluding recreational placer 
mining general authorizations is that there were numerous duplicate applications 
reported in FY 2013 and 2014 (see a following section on recreational placer 

mining). 
 

General Permits are a streamlined alternative to permits issued individually for each 
project.  A General Permit (GP) may be established by order or by rule.  GPs issued 
are issued by rule on a statewide basis or a geographic basis.  GPs are issued by 

order for an applicant or group of applicants to cover activities that are 
substantially similar in nature or ongoing, and have predictable effects.  For 
example, the Bureau of Land Management/U.S. Forest Service GP (GP-42104-RF), 

issued by order, authorizes eleven aquatic restoration activity categories in multiple 
waterways in all Oregon counties.  Multiple projects may be authorized within a 
single year.  From July 2014-June 2015:  121 projects were implemented; and from 

July 2015 – June 2016: 97 projects were implemented using the GP. 
 

The number of recreational placer mining authorizations issued declined 
precipitously over the past biennium, which is a continuation of the trend begun in 
the last biennia. This trend is discussed in more detail under Recreational Placer 

Mining. 
 

Essential Indigenous Anadromous Salmonid Habitat (ESH) 
 
The Department’s essential indigenous anadromous salmonid habitat (ESH) 

regulations were established by the 1993 Legislative Assembly and fully 
implemented by the Department in 1996. The law requires review of projects 

smaller than the usual 50 cubic-yard removal-fill threshold for activities occurring 
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within stream reaches used for spawning or rearing of state and federally listed 
anadromous fish species. Authorization is required for any amount of fill or 

removal, unless the activity is specifically exempt. Table 1 shows the subtotals of all 
authorizations for activities located within ESH.  

  



5 

 

 
Table 1.  Removal-Fill Authorizations by type and activity and location within 

essential salmonid habitat (ESH) 

Authorizations 

FY 2015 and 2016 

2015 

Total 

2015 

ESH 

2016 

Total 

2016 

ESH 

Individual Permits 

Boat Ramp 2 1 3 1 

Channel Relocation 6 3 8 4 

Dam-Related 8 3 19 9 

Dock/Pilings 12 7 37 31 

Erosion Control 20 12 21 15 

Fish Habitat 44 33 58 44 

Commercial Gravel Removal 2 1 7 6 

Maintenance Dredging/Sediment Removal 16 10 37 31 

Pipeline/Cable/Utility 18 8 26 7 

Roads/Bridges/Culverts 42 14 84 33 

Wetland Enhancement 10 0 16 0 

Wetland Fill 14 0 39 0 

Other In-Water Work 14 7 10 5 

Subtotal 208 99 365 186 

General Permits 

Agricultural Drainage 1 1 2 1 

Minor Removal-Fill Impacts 1 NA 2 NA 

Transportation-Related Structures 25 12 47 19 

Vernal Pool Wetlands 0 NA 0 NA 

Subtotal 27 13 51 20 

General Authorizations 

Minimal Disturbance in ESH 15 15 16 16 

Piling Placement in ESH 51 51 63 63 

Recreational Placer Mining 769 769 458 458 

Sediment Removal and Disposal Behind 

Tidegates 

0 0 0 0 

Temporary Impacts 4 NA 3 NA 

Transportation-Related 4 2 8 5 

Waterway Bank Stabilization 12 7 5 3 

Waterway Habitat Restoration 21 14 17 11 

Wetland Ecosystem Restoration 11 3 6 2 

Subtotal 887 861 576 558 

Emergency Authorizations 

Dam-Related 1 0 1 1 

Erosion Control  8 6 14 10 

Pilings 1 1 3 3 

Pipeline/Cable/Utility 1 0 7 4 

Roads/Bridges/Culverts 6 4 13 8 

Other In-Water Work  5 3 7 5 

Subtotal 22 14 45 31 

Grand Total 1144 987 1037 795 
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The Department works with the Oregon Department of Fish and Wildlife to update 
the ESH designations for Oregon’s waterways to reflect improved mapping 

techniques and habitat reopened to salmonid and other species through recovery 
and restoration efforts. The maps were last updated and adopted into rule in March 

of 2015. 
 
Recreational Placer Mining  

 
The number of recreational placer mining authorizations hit its peak in 2012 (see 

Figure 1).  Since then, the numbers have been steadily declining.  Due to the limits 
imposed by SB 838 (see discussion below), the Department has not been accepting 
duplicate applications and this has dramatically decreased the number of 

applications reported. 
 

Reporting  
 
While the Department issued 1,227 authorizations during the reporting period, it 

only received 290 year-end reports for work performed during the 2015, and 154 
during the 2016 mining seasons; for a total of 444 reports.  Of the reports received, 

230 individuals reported filling or removing 1,179 cubic yards in total; that is less 
than 1 cubic yard per authorization. The other 214 individuals reported they did not 

mine.  
 
Senate Bill 838 (2013) 

 
In 2013, the Oregon Legislature passed Senate Bill 838, finding that motorized 

mining in and directly adjacent to the beds and banks of Oregon's rivers and 
streams can pose significant risks to Oregon's natural resources (e.g. fish and 
wildlife, water quality, etc.) and cultural resources (e.g. areas of cultural 

significance to Indian tribes, historic artifacts, etc.).  
 

Based on these concerns, SB 838 directed the Governor’s office, in consultation 
with DEQ, the Department, OSP, other state and federal agencies and Oregon 
tribes, to study motorized mining of placer deposits in waters of the state and 

propose a revised regulatory framework that would: consolidate permitting; provide 
fee structures that would enable adequate administration, compliance monitoring, 

enforcement and outreach; and provide conditions for and restrictions on mining 
that would better protect environmental and cultural resources. 
 

SB 838 also imposed a moratorium on motorized mining for gold, silver and other 
precious metals that went into effect on January 2, 2016, and lasts until January 2, 

2021. The intent was that the 2015 legislature would have the opportunity to 
implement legislation that would improve the regulatory framework and remove the 
moratorium provision. Legislation was proposed in 2015 and 2016, but did not 

pass. The moratorium does not prohibit all motorized placer mining for precious 
metals, but it establishes certain restrictions and prohibitions. The moratorium 

reduces the number of streams that are open to motorized suction dredge mining.  
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There are no year-end reports available for the 2016 calendar year, but due to the 
moratorium, the number of authorizations issued in FY 17 will be far less than in 

previous years.  At this writing, only three authorizations have been issued for the 
summer 2016 in-water mining season. 

 
Temporary Rule and Permanent Rulemaking 
 

The Department initiated temporary rulemaking in late 2015 in order to address the 
imminent moratorium.  It held a Removal-Fill Technical Advisory Committee 

meeting on December 10, 2015 and took input on the temporary rule. An e-mail 
invitation was sent out to all TAC members; a diverse group of removal-fill 
stakeholders representing business, environmental and conversation organizations, 

special interest groups, public agencies and other members of the public.  The 
meeting was well attended by members of the placer mining community and we 

discussed the proposed temporary rule in depth. A temporary rule was filed and 
took effect on January 2, 2016 to align with the effective date of SB 838.  The 
temporary rule expired on June 29, 2016. The permanent rule went into effect on 

June 30, 2016. 
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Legislation and Rulemaking  
 

The Department has engaged in an unusual amount of rulemaking activity the past 
two years. This is in response to legislative action and stakeholder requests. 

 
Division 93 Rules Governing the Development of a New General Permit for 
Navigational Access Maintenance Dredging 

The Department initiated rulemaking to create a new removal-fill General Permit 

(OAR 141-093) for routine maintenance dredging of existing marinas, boat basins, 
terminals, access channels, etc. for navigational access purposes. The Department 
specifically requested public comment on whether other options should be 

considered for achieving the rule's substantive goals while reducing the negative 
economic impact of the rule on business pursuant to ORS 183.335 (2)(b)(G). On 

June 14, 2016, the Department adopted this rule which goes into effect September 
1, 2016.  

Division 89 General Authorization for Recreational Placer Mining ESH that is not 
Designated State Scenic Waterway (SSW)  

The Department completed rule changes to the Placer Mining General Authorization 
(OAR 141-089-0820 to 089-0835) that were needed to implement statutory 

changes. A legislatively established moratorium (Enrolled Senate Bill 838 – 2013) 
on some motorized placer mining began on January 2, 2016. It was necessary to 

revise the Department's General Authorization to implement the moratorium for 
some motorized placer mining. The Department first adopted a temporary rule and 
has now concluded permanent rulemaking.  

Division 93 Rules Governing the General Permit for Impacts to Vernal Pools and 
Other Waters of the State in Jackson County  

The Department initiated permanent rulemaking on the General Permit for Impacts 

to Vernal Pool Wetlands and Other Waters of the State in Jackson County, Oregon. 
The purpose of this rule (OAR 141-093-0180 to 0215) is to provide an expedited 
authorization for certain projects that involve removal-fill activities in vernal pool 

wetlands. It includes a mitigation framework to conserve the rare species found in 
these wetlands. The GP was renewed for a five-year period ending on January 1, 

2021.  

Division 89 Recommendations for Revisions to the Removal-Fill General 

Authorizations  

The Department has completed its review of the general authorizations (GAs) and 
general permits of the Removal-Fill Law. Per ORS 196.850(7), the Department is 
required to review each general authorization every five years. The final 

recommendations are now available.  

The overall consensus from government, private sector and non-profit applicants is 

that the rules and notification process are easy to follow, but that there is room for 
improvement.  Recommendations included but were not limited to defining terms, 
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public outreach, website revisions, and specific recommendations pertaining to 
particular GAs and proposals for new GAs. The Department will consider these 

recommendations when renewing existing or pursuing new GAs in the future. 

Division 89 and 93 Rules Governing the Development of a New General 
Authorization and/or General Permit for Stream Restoration Activities Mimicking 
Beaver Dams 

The Department has initiated rulemaking to create a new removal-fill General 

Authorization (OAR 141-089) and/or a new General Permit (OAR 141-093) for 
stream restoration activities involving placing materials or structures in waterways 
for the purpose of mimicking beaver dams to promote beaver recovery.  

Division 85, 89, 93 & 140 Rules Governing the Placement of Ocean Renewable 
Energy Devices in the Territorial Sea 

The Department has initiated rulemaking to codify the requirements of recent 

administrative and legislative actions affecting the placement of ocean renewable 
energy devices in the territorial sea. These actions include adoption of Part 5 of the 
Territorial Sea Plan by the Land Conservation and Development Commission; 

enactment of HB 2694 (2013) establishing seafloor data sharing requirements; 
enactment of SB 606 (2013) amending financial assurance and civil penalty 

statutes for ocean renewable energy projects; and enactment of SB 319 (2015) 
refining the Department’s regulatory and proprietary roles in siting ocean renewable 
energy projects.  

SB 319 specifically requires the Department to convene a committee to assist in 

evaluating whether to establish by rule a general permit or a general authorization.  
The GA or GP would encompass ocean renewable energy facilities that are used as 
components of research projects or demonstration projects that produce ocean 

renewable energy. 

Division 85 Rules Creating a New Wetland Planning Tool Called the Advanced 
Aquatic Resource Plan (AARP) 

In 2014, the Department adopted OAR 141-085-0768 to create a flexible 
framework for communities to voluntarily plan for anticipated future 
wetland/development conflicts within a defined planning area.  The AARP process 

identifies and characterizes wetland resources in advance of site-specific wetland 
permit application requirements.  Local government makes strategic decisions to 

balance the needs for important wetland resources protection and the needs for 
economic development within the community.  The AARP includes a comprehensive 

wetland mitigation strategy for those wetlands that are planned for future 
development. 
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Division 85 Rules Adding Definition for “Large Woody Debris” and adding Large 
Woody Debris as a Regulated Activity as “Removal” and Other Division 85 Revisions 

During the 2013 Legislative Session, House Bill 2396 added “large woody debris” to 

the definition of “material” for the purposes of the Removal-Fill Law. This means 
that removal of large woody debris is subject to removal-fill permit requirements. 

Statewide Wetlands Inventory and Goal 5 Planning Assistance FY 2015 & 
2016 

 
The Department is responsible for developing, maintaining and distributing the 
statewide wetlands inventory (SWI). The SWI is based upon the National Wetlands 

Inventory (NWI) developed by the U.S. Fish and Wildlife Service (USFWS) and 
includes Local Wetlands Inventories (LWI) covering many urban and urbanizing 

areas. LWIs have much more detailed and accurate wetlands inventory information 
and are developed according to standards established in rule by the Department. 
LWIs are used by cities and counties for planning purposes; they also provide good 

wetland location information for landowners and developers. The Department assists 
cities and their consultants with LWI development and ultimately reviews and 

approves LWIs. The Department approved LWIs for Bonny Slope West, Washington 
County; Cooper Mountain South, Beaverton; and the City of Bend. In review at this 
writing include the Hermiston and Monmouth LWIs, and Medford UGB Expansion 

area LWI. 

The Department’s Aquatic Resource Planner (ARP) participated in planning and 

public meetings during LWI development and other long-range wetland planning 
meetings. These included meetings and related correspondence with Clatsop and 
Washington Counties, and the cities of Beaverton, Corvallis, Dunes City, Durham, 

Eugene, Happy Valley, Medford, and Pendleton. Other coordination with local 
planning offices since April 2016 included the review of approximately 249 local 

notices, correspondence with local jurisdictions regarding approximately 214 
planning topics and presentations to ten local planning offices about Department 
jurisdiction, the Statewide Wetlands Inventory and Department/local planning 

coordination. 

New planning efforts by Department staff included the development of the Advanced 

Aquatic Resource Planning (AARP) opportunity. This advanced planning technique 
was established in rule by the Department. The first, for selected Industrial Sites in 
Linn and Benton Counties, was approved this biennium. The development of the 

second AARP for Six Industrial Areas in The Dalles was completed, with anticipated 
approval very early in FY 2017. The ARP assumed the AARP responsibilities in FY 

2016. 

The ARP participated in two Department of Land Conservation and Development rule 
advisory committees for the Streamlined UGB Expansion and Periodic Review 

Revision rulemaking efforts. Both of these rule divisions have connections to Goal 5 
planning.  The ARP and Department GIS staff have ongoing cooperative efforts to 

create GIS tools for Department ARM staff related to the Statewide Wetlands 
Inventory and AARP plan areas. 
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Aquatic Resource (Compensatory) Mitigation Strategy 
 
The Department is updating our mitigation strategy to increase program 
effectiveness in replacing lost aquatic habitat functions (wetland, as well as stream 
functions) through compensatory mitigation. The update will better align our 
program with the federal Final Compensatory Mitigation Rule (2008) and Oregon’s 
Removal-Fill Law regarding mitigation of waters of the state. It will also incorporate 
suggested changes and strategies outlined in documents including, but not limited 
to, The Oregon Sustainability Board’s Senate Bill 513 Ecosystem Services and 
Markets Report (2010). The Department is working with representatives of the U.S. 
Environmental Protection Agency (EPA) and, U.S. Army Corps of Engineers (Corps), 
and a non-profit, Willamette Partnership, to develop science-based tools and policies 
that will help link wetland and stream mitigation in a common framework. The goals 
of the framework include science-based identification and quantification of aquatic 
functions and values, more function-based mitigation requirements, and better 
focus of mitigation investments where they will be most effective. The framework 
will maintain consistent with both state and federal standards. 
 
One key element of the new framework is the development of function-based 
assessment methodologies to better assess compensatory mitigation requirements. 
This includes upgrades to the Oregon Rapid Wetland Assessment Protocol (ORWAP) 
to improve its use for ecosystem credit accounting, as well as development of an 
assessment method for streams. Other important program elements to be 
developed include mitigation site selection criteria based on watershed goals, and 
performance standards focused on project goals.  
 
The Department, EPA and Corps continue to develop policy to support the inter-
agency state and federal implementation of this integrated mitigation strategy 
across the state. Throughout these development efforts, staff have been, and will 
continue, to engage the developer, mitigation banker, and regulatory communities, 
as well as scientific and technical experts. Partial project funding for the Willamette 
Partnership and Department work on this framework comes from an EPA Wetland 
Program Development Grant. Implementation of the modified strategy is anticipated 
to begin in 2018. 
 

State Assumption of Section 404 Authority under the Federal Clean Water 
Act (CWA) 

 

Beginning in late 2015, and continuing beyond the end of the reporting period into 
early 2017, the Department is and will continue to be a panelist on the Assumable 

Waters Subcommittee convened by the US Environmental Protection Agency (EPA) 
under the National Advisory Council for Environmental Policy and Technology 
(NACEPT). EPA established the NACEPT in 1988 to provide independent advice to 

the EPA Administrator on a broad range of environmental policy, technology and 
management issues. NACEPT is a federal advisory committee chartered under the 

Federal Advisory Committee Act (FACA).  

If a state or Tribe is considering assuming such responsibilities, among the first 

questions to be answered are; what waters may the state or Tribe assume 
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permitting responsibility and what waters will the U.S. Army Corps of Engineers 
retain?  States and Tribes have raised concerns to EPA that section 404 of the CWA 

and its implementing regulations, including EPA’s 404 assumption regulations, lack 
sufficient clarity to enable states and Tribes to estimate the extent of waters they 

could assume.  This makes it challenging to estimate the potential scope and reach 
of a state or Tribal program and associated implementation costs.  

The final subcommittee report to NACEPT may provide advice and 
recommendations on how EPA could clarify assumable waters.  Deliberations will be 

consistent with the subcommittee’s charge and consistent with the CWA. The 
subcommittee’s final report is expected to be issued in early 2017. The 
subcommittee’s website is located here: https://www.epa.gov/cwa-404/assumable-

waters-sub-committee. 
 

SECTION 3 – REQUIRED PROGRAM REPORTING FOR REMOVAL-FILL  
 
The following section reports data and contextual narrative prompted by ORS 

196.855 
 

Compliance Monitoring of Permitted Activities 
 
Authorizations issued by the Department contain conditions intended to protect the 

state’s water resources during construction and provide mitigation to offset adverse 
effects of the project. The Department conducts two types of permit compliance 

monitoring: 
 

 Post-construction monitoring of the project site to confirm the project was 

implemented according to the approved impacts and construction conditions. 
 Mitigation site monitoring to confirm the mitigation was implemented as 

required and that the mitigation site is performing according to the 
performance standards in the permit. 

 

Post-Construction Monitoring: The Department selected a sample of 117 permits to 
evaluate in 2015 and 2016. Site visits were conducted to assess impacts at the 

project site compared to what was authorized by the permits. Table 2 summarizes 
the results by permit type and resource type. The overall compliance rate is 90%, 

which is consistent with the previous biennium. Non-compliance issues are 
generally associated with exceeding the approved impact area or failure to re-
establish vegetation in disturbed areas. 

 
Table 2: Post-Construction Monitoring Conducted During FY 2015 and 2016 

Permit Type Number 
Inspected 

Number in 
Compliance 

Compliance 
Rate 

Individual & general 
permits 

50 46 92% 

General authorizations 49 43 88% 

Emergency permits 18 16 89% 

Totals/Average Rate 117 105 90% 

https://www.epa.gov/cwa-404/assumable-waters-sub-committee
https://www.epa.gov/cwa-404/assumable-waters-sub-committee
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Wetland related 11 11 100% 

Non-wetland related 106 94 89% 

Totals/Average Rate 117 105 90% 

 

Mitigation Monitoring: The Department monitored 249 wetland mitigation sites 
during the reporting period as summarized in Table 3. Of those, 54 percent (134 

sites) were in “compliance” with all of the mitigation requirements and permit 
performance standards. This compliance rate is comparable to that of the prior 
biennium. “In compliance, but not performing” means that the mitigation work was 

constructed per permit requirements, but the site is not yet meeting performance 
standards (e.g., those related to vegetation cover and species). The permittee is 

required to manage the site in order to meet those standards. “Undetermined” 
means that the information submitted or conditions on the site at the time of the 

visit (e.g. high water obscuring the ground surface) do not allow a determination of 
compliance.  
 

Table 3: Results of Wetland Mitigation Monitoring in FY 2015 and 2016 

Compliance Result Number Rate 

In compliance 134 54% 

In compliance, but not performing 76 30% 

Out of compliance 20 8% 

Undetermined 19 8% 

Total 249  

 
Permit-Related Violations 

 
When non-compliance issues are brought to the Department’s attention, a file is 
opened. The purported violation is investigated to determine whether a violation 

has actually occurred or not. The Department opened 200 files during the reporting 
period. There were 89 cases determined to be actual violations, of which five were 

related to permit non-compliance. Table 4 summarizes the status of permit related 
enforcement actions by whether they are related to mitigation projects or not. 
 

Table 4: Status of Violations Opened in FY 2015 and 2016 related to Permit 
 Non-Compliance 

Non-Compliance Type Current Status of Violation Number 

Mitigation-related No further action required 
  

2 

  
 

Final resolution in place 
 

0 

 
 

Pending resolution development  2 

 
 

Closed for miscellaneous reasons 0 

Subtotal 
 

 4 

Non-mitigation  
 

related 

No further action required 1 

 
 

Final resolution in place 2 
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 Pending resolution development 0 

 Closed for miscellaneous reasons 0 

Subtotal  3 

Total  7 

 

Enforcement of Unauthorized Activities  
 
The Department investigates and makes inspections to determine whether illegal 

removal-fill in waters of the state has occurred without a permit. This is generally in 
response to a complaint from an external party. If a violation of the Removal-Fill 

Law has occurred, the Department pursues the enforcement case and normally 
resolves the violation through administrative procedures. 
 

Table 5 summarizes the status of complaint investigations for the past two fiscal 
years. 

 
Table 5: Status of Complaints Received in FY 2015 and 2016 related to 

Unauthorized Activities 

Status of Complaint Investigations Number 

Violations confirmed 

  

72 

No jurisdiction or no violation 

 

70 

Still under investigation  39 

Closed for miscellaneous reasons 12 

New complaints opened (total) 193 

Current Status of Confirmed Violations  

Resolved, no further action required 34 

Final resolution in place 23 

Proposed resolution pending final agreement or order 15 

Resolution in development 0 

 

The Department opened 193 enforcement cases in response to complaints of 
unauthorized activities. Approximately 37 percent (72) of those complaints resulted 
in a violation confirmation. For those that were violations, 47 percent (34) have 

been resolved or have a final resolution in place pending implementation (final 
consent agreement or final order).  

 
Resolution of enforcement cases entailed civil penalties and corrective actions, if 
needed to protect and restore waters of the state. Corrective actions included site 

restoration or mitigation (if restoration was not possible). Table 6 summarizes the 
strategies used for enforcement cases begun and resolved in FY 2015 and 2016. 

Cases in which the strategy “no remedial action appropriate” would be used would 
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include unauthorized activity that negatively impacted a highly sensitive resource.  
In such cases remedial action may exacerbate the negative effects.  

 
Table 6: Outcome of Resolved Enforcement Cases for Unauthorized 

Activities in FY 2015 and 2016 

Strategy for Resolution Number 

Site restoration 

  

19 

Site self-restored 

 

2 

Mitigation  3 

Permit 1 

Civil penalty 6 

No remedial action appropriate 3 

 

Civil Penalties Collected 
 

Many enforcement actions taken by the Department for permit non-compliance and 
unauthorized activities resulted in civil penalties. Table 7 provides a summary of the 
number of enforcement cases that resulted in civil penalties and the total amount 

collected. Note the total numbers of cases in Tables 6 and 7 do not align because 
they present data with different parameters. Table 6 represents the cases opened 

and resolved in FY 2015 and 2016. Table 7 shows all civil penalties collected in FY 
2015 and 2016. This includes cases from prior years. 
 

Table 7: Summary of Civil Penalties Collected 

Fiscal Year Number of Cases Civil Penalties Collected 

2015 24 $25,138 

2016 28 $36,344 

Total  $61,482 

 
Contested Case Hearings  
 

The Department received eleven requests for contested case hearings during FY 
2015 and 2016. Five of them were related to permit decisions. The remaining six 

were in response to proposed enforcement orders. Table 8 provides a summary of 
the outcome and status of pending contested case hearings.  

 
Table 8: Status of Contested Case Hearings Requested in FY 2015 
 and 2016  

  Permit 
Challenges  

Enforcement 
Cases 

Total 

Hearing requests 5 6 11 

Cases Settled 0 3 3 

Cases Withdrawn 1 0 1 

Cases Pending 3 3 6 
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Hearing Held  1 0 1 

Department Action 
Upheld 1 N/A 1 

 
Wetland Land Use Notification 

 
The wetland land use notification process was initiated in 1989 as part of the 

wetlands program legislation.  All counties and cities are required to notify the 
Department of certain development activities proposed in wetlands that are 
mapped on the National Wetlands Inventory (NWI) or, if completed, the Local 

Wetlands Inventory (LWI).  The Department reviews the notice and provides a 
written response within 30 days to the applicant and local government as to 

whether or not the proposed action requires a removal-fill permit and/or a more 
precise wetland boundary location (delineation). The Department was successful in 
responding within 30 days for 751 notices, but exceeded that time period for 42 

notices (5% of all notices) in 2015 and 2016.  
 

The objective of the notification process is to provide coordination between local 
(city or county) development approvals and state wetland regulations. Overall, the 
wetland land use notice process has proven to be an effective “early warning” 

mechanism for landowners and developers that a state permit may be required in 
addition to the local approval. 

 
Table 9: Department Response Time for Wetland Land Use Notices 

Response Time FY 2015 FY 2016 

30 Days or Less 338 413 

31-59 Days 13 29 

60 Days or More 0 1 

Total 351 443 

 
Wetland/Jurisdictional Determinations and Wetland Delineation Report 

Review and Approval 
 
The Department offers the public service of providing without charge an agency 

determination on whether wetlands or other waters of the state may be present on 
a particular parcel of land. A wetland determination identifies if wetlands or other 

waters of the state are present on a site that may be subject to state permit 
requirements.  If wetlands are present, a wetland boundary delineation and report 
by a wetland consultant may be needed to accurately locate and map the wetlands 

(a wetland delineation report).  Wetlands Program staff review wetland delineation 
reports submitted to the Department. Landowners, developers and local 

governments use the approved delineation report and maps to avoid or minimize 
wetland impacts, or to determine the impacts that will require a state permit. 
 

Table 10 shows the number of wetland determinations and delineation report 
reviews conducted for FY 2015 and 2016.  
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Table 10: Wetland Determinations and Delineation Report Reviews 

Determinations/ 
Delineations 

FY 
2015 

FY 
2016 

Delineations 307 279 

Determinations 257 223 

Total 564 502 

 
Statute requires the Department to complete the initial review of delineation 
reports within 120 days. The average number of days for completion of initial report 

review was 56 days for FY 2015 and 38 days for FY 2016. All initial reviews were 
completed within the 120-day timeline. 

 
Compensatory Wetland Mitigation (CWM) 
 

OAR 141-085-0006(3) defines compensatory mitigation as follows: 
“Compensatory mitigation” means replacement of water resources that are 

damaged or destroyed by an authorized activity.” 
 
Applicants have several mitigation options to choose from: they may conduct their 

own CWM on the impact site or elsewhere nearby by either creating or restoring 
wetlands; enhancing degraded wetlands; or in certain limited cases, preserving 

high-value wetlands that are threatened. Some applicants have the option of 
purchasing wetland credits from a mitigation bank or an in-lieu fee project, or they 
may pay into the Department’s Removal-Fill Mitigation Fund. The Department 

promotes mitigation banking because it is ecologically valuable to consolidate 
mitigation while more efficiently replacing lost wetlands. 

 
Mitigation Banking 

 
There are currently 28 approved wetland mitigation banks in Oregon. During the 
last two years, three banks have sold out and three new ones have been approved.  

This includes Oregon’s first stream mitigation bank, sponsored by the City of Salem. 
Approximately 70 wetland credits were sold during the last two years, and 

approximately 25 wetland credits were added to the total potential credits available 
from all banks.  
 

Credit Sales from Banks: 
Total bank credit sales have increased slightly from previous biennia, and the 

number of projects mitigating at banks has increased, as follows: 
 
Table 12: Bank Credit Sales Biennia Comparison 

Biennium Total Credits Sold Number of individual credit 
sales 

2005-06 63.60 99 

2007-08 80.90 107 

2009-10 101.27* 98 

2011-12 65.71 79 
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2013-14 63.72 97 

2014-16 69.24 152 

*35 credits for Junction City prison 

 
Table 13:  Mitigation Bank Credit Sales and Balances as of June 30, 2016 

 
Mitigation Bank 

 
County 

Total 
possible 

credits 

% of 
credit 

released 

 
% sold 

to date 

Balance of 
credits 

remaining 

Amazon Creek Lane  39.78  100  100 0 

Butler Washington 45.6 25 14 39.4  

Claremont Clatsop 17.51 45 32 11.97 

Cow Hollow Douglas 15.22 100 100 0  

Coyote Prairie North Lane 78.68 71 38 48.31  

Evergreen Benton 84.52 90 57 36.46  

Foster Creek Clackamas 27.57 75 83 4.57  

Frazier Creek Benton 13 100  100 0 

Garret Creek Clackamas 15.49 66  13 13.52  

Long Tom Lane 59.51 85  69 18.45  

Marion  Marion 38.3 60 57 16.39  

Mid-Valley phases 1-2 Benton 21.53 98 98 4.2  

Muddy Creek Benton 60.33 71 71 17.32  

Mud Slough phases 1-4 Polk 157.9 73  58 56.93  

Oak Creek Linn 38.98 58  58 16.41  

ODOT Bobcat Marsh Washington 5.26 80 27 3.77  

ODOT Crooked River Crook 5.56 39 5 5.27  

ODOT Greenhill Lane 8.11 15 14 6.97 

ODOT Lost River  Klamath 13.44 41 29 9.59  

ODOT Vernal Pool Jackson 20.95 62  44 11.64  

One Horse Slough Linn 66.91 90 53 31.69  

Oregon Trail Lane 41.47 0 0 41.47  

Rogue Valley Vernal 
Pool 

Jackson 24.7 30 12 21.83  

Tualatin Valley Washington 31.1 52 41 19  

Weathers Marion 9.19 100 100 0 

West Eugene Lane 135.52 100  100 0 

Wilbur Estuary Lane 51.34 64 3 49.74 

Total wetland credits    
1127.1  

  57 480.5  

Salem Stream Bank Marion 10,741* 30 3 10,405 

 
In-Lieu-Fee sites 

     

Lower Columbia 
Advance 

Clatsop 10**   28 7.24 
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Half Mile Lane Washington 12.69 54  34 8.39 

Wilson Trask Nestucca 

Advance 

Tillamook 5**   <1 4.99 

Pixieland Lincoln 7.43 54  16 6.23 

Tamara Quays Lincoln 3.08 70  59 1.27 

Umpqua Advance Douglas 15**   28 10.85 

 Total ILF  53.91  17 38.97 

*The Salem stream credit units are not based on acreage and thus are not 
comparable to the wetland credit balances.  

**The Advance ILF potential credits are targets only, actual projects may yield 

more or less credits. 
 

Bank Program Compliance and Efficiency 
 
The substantial number of mitigation projects occurring at banks represents an 

important efficiency for the Department. Each permittee-responsible mitigation 
project (for applicants who do not buy bank credits) typically involves staff review 

of a mitigation plan, assignment of appropriate performance standards in the 
authorization, reviewing five annual monitoring reports, compliance actions as 
needed, release of financial security, and associated correspondence.  

 
The Department staff work with each banker to ensure compliance with mitigation 

objectives for each bank and to address any emerging problems. Each active 
mitigation bank is inspected annually to evaluate whether expectations have been 
met, to verify information in the monitoring reports, and to discuss and resolve 

emerging issues. Two banks are currently implementing remediation plans due to 
weed invasion. Agency staff has been working with the bankers to promote 

establishment of long-term stewardship plans. 
 
Recently, the conversations with bankers have included issues related to the 

upcoming shift in the mitigation program to better match functions and values lost 
with functions gained, rather than the current focus on acreage-based ratios. The 

agency is evaluating various ways to reduce uncertainties so that there will 
continue to be a supply of bank credits available to meet the demands of 

development projects. 
 
Compensatory Mitigation – In-Lieu Programs  

 
In-lieu fees are accepted into the Oregon Removal-Fill Mitigation Fund as a form of 

compensatory mitigation for unavoidable adverse effects on waters of this state. 
The funds are used by the agency to construct mitigation sites and compensate for 
lost functions and values. There are two in-lieu fee programs available. The 

Payment In-Lieu (PIL) program allows payment for compensatory mitigation for 
small impacts (generally <0.2 acres) to waters of this state when other methods of 

providing compensatory wetland mitigation are not available, or inadequate. The 
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U.S. Army Corps of Engineers does not accept PIL mitigation for their federal 404 
permits. The In-Lieu Fee (ILF) program was approved by the U.S. Army Corps of 

Engineers in 2009, and provides compensatory mitigation for both waters of this 
state and waters of the United States; i.e., the credits may be used to satisfy 

mitigation requirements for both Oregon removal-fill permits and federal 404 
permits. 
 

During the 2015-2016 biennium, a total of $140,190 was collected under the PIL 
program and $483,547 was collected under the ILF program (Table 14), 

representing compensatory mitigation for 8.64 acres of impacts. 
 
Table 14: Deposits into the Oregon Removal Fill Mitigation Fund 

 FY 2015 FY 2016 

Number of Permits 
using the PIL Program 

10 12 

PIL Totals $68,216 $71,974 

PIL Credits Sold 0.66 0.76 

   

Number of Permits 

using the ILF Program 

10 8 

ILF Totals $267,148 $216,399 

ILF Credits Sold 4.36 2.86 

 

The Department uses deposits from the Oregon Removal-Fill Mitigation Fund to 
fund wetland and waterway restoration, creation, enhancement, and preservation 

projects; and may purchase credits from appropriate mitigation banks, if they 
become established. During the last biennium no funds were committed to new 
projects, however staff has spent considerable time in the Douglas County area to 

locate a suitable project. The Department’s in-lieu fee programs have generated an 
obligation for approximately six credits and there are ongoing mitigation needs in 

the area. A potential project site in Douglas County has been identified but has 
unique characteristics that take time to work through, and may not generate 
enough credits to fully satisfy current obligations. Staff continues to gather 

information for this site and is working to find local partners to be the project 
manager and to provide long-term site management. Staff is also building 

partnerships in the area in order to identify additional project options and 
encourage development of a mitigation bank to serve ongoing mitigation demands.  

 
The Department continues to adapt its in-lieu fee programs in order to provide 
options for applicants to satisfy mitigation requirements while meeting program 

requirements. In 2015, the legislature approved a change to ORS 196.643 that 
expands when a mitigation payment could be made to the Oregon Removal-Fill 

Fund. Previously, the Department could not accept funds into the Oregon Removal-
Fill Fund if appropriate credits from a mitigation bank were available. This made it 
impossible for the Department to recover project costs if a mitigation bank 

established in an area after in-lieu credits had been sold. With the approved change 
to ORS 196.643, the Department can now sell credits in an area when: 1) credits 

from an approved mitigation bank in the region were not available when the first 
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payment for ILF credits was made; and 2) expenses associated with a Department 
project in the region have not been fully recovered. The Department believes that 

this change will allow the in-lieu fee program to meet mitigation obligations while 
not discouraging the establishment and operation of mitigation banks.  

 


