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[bookmark: _Toc522416][bookmark: _Toc522891][bookmark: _Toc523339]Q1 – Why are DSL, U.S. ACE, and U.S. EPA changing from ratio-based mitigation to function- and value-based mitigation in Oregon?

A1 – Studies have shown that acreage-based compensatory mitigation has been insufficient at replacing the functions and values of impacted wetlands, thereby leading to an overall loss. Additionally, mitigation for other waters covered by the Clean Water Act, including streams, was determined to be lagging. In 2008, the federal government adopted the Final Compensatory Mitigation Rule, which promotes a watershed- and functions-based approach to mitigation for all aquatic resources. DSL, EPA, and USACOE have been working collaboratively for ten years to develop this new mitigation framework to bring Oregon’s mitigation program into alignment with the federal standard and to provide more successful, sustainable benefits for aquatic resources, in keeping with state and federal statutory intent.


[bookmark: _Toc522417][bookmark: _Toc522892][bookmark: _Toc523340]Q2 – When will DSL’s rule for function- and value-based mitigation become effective?

A2 – The new rule will go into effect no sooner than April 1, 2019.  The Stream Functional Assessment Method (SFAM) will not be required until July 1, 2019.


[bookmark: _Toc522418][bookmark: _Toc522893][bookmark: _Toc523341]Q3 – Are changes being proposed to the rule for DSL’s General Authorizations?

A3 – No. Function and value assessments are not required for General Authorization notification packages and that is not changing in this new rule. The rule changes apply to DSL individual permits and general permits.


[bookmark: _Toc522420][bookmark: _Toc522895][bookmark: _Toc523343]Q4 – How will existing mitigation banks, in-lieu fee projects and advance mitigation sites be affected?

A4 – The agencies will honor existing agreements, and proposed DSL rule allows for these “Legacy Credits” to continue to be purchased without using the new eligibility and accounting requirements. Mitigation bank sponsors may choose to modify their agreements to transition to the new program, and the agencies are providing assistance to banks that wish to do so.  Banks that are in the process of approval can qualify as legacy credits if key deadlines are met by the bank sponsor.  DSL, currently the sole provider of in-lieu fee credits in Oregon, plans to transition active in-lieu fee sites to the new program, and all new in-lieu sites will be established under the new rule.

[bookmark: _Toc522421][bookmark: _Toc522896][bookmark: _Toc523344]Permit Application Requirements

[bookmark: _Toc522422][bookmark: _Toc522897][bookmark: _Toc523345]Q5 – What are permit applicants expected to do differently after the state rule become effective on April 1? 

A5 – Applicants with proposed project impacts to wetlands and streams will need to use function and value assessments to ensure proper replacement of functions and values. For wetlands, applicants will use the Oregon Rapid Wetland Assessment Protocol (ORWAP) for impacts to tidal waters, wetland types that are aquatic resources of special concern, and wetland impacts > 0.20 acres. For streams, applicants will need to use SFAM for any impact amount to non-tidally influenced wadable, intermittent or perennial streams, and aquatic resources of special concern that are associated with these intermittent or perennial streams.  Best professional judgment must be used if ORWAP or SFAM do not apply and may be used when wetland impacts ≤ 0.2 acres. The Vernal Pool Function Assessment Method must still be used to assess the function and value of vernal pools in the Agate Desert in Jackson County.

Applicants will use information from the assessments to demonstrate that impacts are being mitigated through avoidance, minimization, and compensatory mitigation (CM). If CM is required for unavoidable impacts, applicants will demonstrate that the proposed CM site is able to replace the primary functions and values provided at the impact site (eligibility) and will provide sufficient CM to compensate for the impacts (accounting). If out-of-kind mitigation is proposed to address a priority in the watershed, applicants will justify why this is preferable and use the function assessments to show that their project will likely provide a high level of function and value to address the targeted priority.


[bookmark: _Toc522423][bookmark: _Toc522898][bookmark: _Toc523346]Q6 – What will DSL and U.S. ACE do differently after the state rule becomes effective on April 1?

A6 – The review timelines and process will not change, however, the materials that the applicant submits in the permit applicant package will change.  During the application review process, DSL Aquatic Resource Coordinators (ARCs) and U.S. ACE Project Managers (PMs) will review functional assessments, proposed impacts, and calculated compensatory mitigation requirements. They will be determining if the compensatory mitigation site meets eligibility criteria and the correct amount of mitigation is being proposed using the new protocol. ARCs and PMs will assist applicants who are asking about required mitigation during the pre-application phase.

[bookmark: _Toc522424][bookmark: _Toc522899][bookmark: _Toc523347]Q7 – Is function and value assessment information required for a complete permit application?

A7a – Yes, for a state individual permit application if permanent impacts are proposed.  Note that General Authorizations do not require function and value assessment information (see Q3 above). 

A7b – If the proposed impacts are > 0.2 acres function and value assessment information will be required for the Corps to complete its application review.  Function and value assessment information will not be required for a complete federal application.  For impacts between 0.1 and 0.2 acres, the Corps may request such information to complete its permit review. 

[bookmark: _Toc522425][bookmark: _Toc522900][bookmark: _Toc523348]Q8 – What if I completed my HGM function assessment work or Best Professional Judgment stream assessment before the new rules become effective on April 1? Will my DSL application be incomplete?

A8 – If an applicant has completed HGM functional assessment field work before April 1, 2019, they have until October 1, 2019 to submit a complete application package to DSL on that project using the current practices/requirements. The HGM methods are the Hydrogeomorphic Guidebooks for Willamette Slope/Flat, Willamette Riverine Impounding, and Tidal wetlands. Best professional judgement will be accepted instead of SFAM during the grace period. Applications that are not complete by October 1 will need to be resubmitted using the new function assessment and mitigation requirements. 


[bookmark: _Toc522426][bookmark: _Toc522901][bookmark: _Toc523349]Q9 – Are voluntary habitat restoration projects subject to the new rule?

A9 – Just as with current DSL rules, under the new rule functional assessment requirements may be waived for voluntary restoration project on a case-by-case basis at the discretion of the Department. 


[bookmark: _Toc522427][bookmark: _Toc522902][bookmark: _Toc523350]Q10 – Where can I find information watershed priorities that can be considered for the watershed priority pathway (out of kind mitigation)?

A10 – Information on watershed priorities can be found from multiple sources including (but not limited to): watershed assessments, planning documents, and consultation with local agency representatives such at Oregon Department of Fish and Wildlife or Department of Environmental Quality.
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[bookmark: _Toc522429][bookmark: _Toc522904][bookmark: _Toc523352]Q11 – How many function and value assessments are required from an applicant? 

A11 – The number of assessments needed will be based on the number of wetlands and waters impacted, whether they will be converted to upland, and what type of compensatory mitigation is proposed to offset impacts.  Up to four assessments could be required to reflect the impact site in its existing and predicted, post-project state, and the CM site in its existing and post-project state. Uplands are considered to have zero functions and values.   


[bookmark: _Toc522430][bookmark: _Toc522905][bookmark: _Toc523353]Q12 – How do I get function and value information if I am purchasing mitigation credits that are not Legacy Credits (see Q5)? 

A12 – Applicants proposing to purchase credits from a mitigation bank or in-lieu fee project that operated under the new mitigation rules may need function and value information (see Table 1). This information will be available on the DSL website (https://www.oregon.gov/dsl/WW/Pages/Mitigation.aspx), the USACOE Regulatory In-Lieu Fee and Bank Information Tracking System (RIBITS, https://ribits.usace.army.mil) and may be available from the project sponsor on their web site. 

Applicants making payments to an in-lieu fee sponsor or DSL for advance credits will not have to obtain function and value information for the purchase.

Table 1. Requirements for information from a function and value assessment when purchasing credits from a bank or ILF project.
	Credit Type
	Wetlands
	Non-Wetlands

	
	≤0.2 acres
	>0.2 acres
	

	Mitigation Bank or In-Lieu Fee Project
	Not required
	Required
	Required

	In-Lieu Fee Advance Credits 
	Not required
	Not required from applicant
	Not required from applicant

	Payment In-Lieu (DSL only)
	Not required
	Not required from applicant
	Not required from applicant




[bookmark: _Toc522431][bookmark: _Toc522906][bookmark: _Toc523354]Q13 – What function and value assessments will an applicant be expected to submit for projects involving both wetland and stream impacts?

A13 – Applicants will be expected to submit separate assessments for the areas that have been delineated as a wetland (i.e. ORWAP) and for the stream(s) (i.e. SFAM) if both will be impacted by a project.


[bookmark: _Toc522432][bookmark: _Toc522907][bookmark: _Toc523355]Q14 – How will DSL and USACOE analyze and review submitted functional assessments to determine if they were completed accurately and presented without bias?

A14 – ARCs and PMs will follow a verification protocol for SFAM or ORWAP.  They will determine if the results are consistent and the assessments have been completed without bias.


[bookmark: _Toc522433][bookmark: _Toc522908][bookmark: _Toc523356]Q15 – What functional assessment method is used on tidally influenced wetlands and streams?

A15 – For tidally influenced portions of wadable rivers and streams use Best Professional Judgment (BPJ) to assess the functional groups described in the SFAM.  For tidally influenced wetlands use the ORWAP to assess all permanent impacts.


[bookmark: _Toc522434][bookmark: _Toc522909][bookmark: _Toc523357]Q16 – Who are the agency technical points-of-contact regarding function and value assessments at the DSL and Corps?

A16 – Agency Points-of Contact for Functions and Values Assessments

	
	DSL
	Corps

	
	Primary
	Secondary
	Primary
	Secondary

	ORWAP
	Melody Rudenko
503-508-4035
melody.rudenko@state.or.us
	Dana Hicks
503-986-5229
dana.hicks@state.or.us
	Jess Menichino
503-808-4632
Jessica.M.Menichino@usace.army.mil
	Andrea Wagner
541-465-6882
andrea.r.wagner@usace.army.mil

	SFAM

	Dana Hicks
503-986-5229
dana.hicks@state.or.us
	Melody Rudenko
503-508-4035
melody.rudenko@state.or.us
	Andrea Wagner
541-465-6882
andrea.r.wagner@usace.army.mil
	Carrie Bond
503-808-4387
Carrie.L.Bond@usace.army.mil
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