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Executive Summary
The Early Years
In the 1980s, the Bargaining Unit Benefits Board (BUBB) and the State Employees Benefit Board (SEBB) independently established stabilization funds. The Boards used the funds to stabilize unexpected premium increases and to administer their programs.

In 1986, the Department of Justice issued an Opinion regarding the BUBB rate stabilization fund.

· “Although we conclude that the rate stabilization fund falls within the definition of “public funds” we do not imply that these funds are public funds for other purposes.”
· Relying on 33Op Atty Gen 123 (1967),we conclude that at the time employes’ wages are withheld by the Executive Department for the payment of the employes’ contribution to a health benefit plan, the state ceases to have a proprietary interest in such funds and holds such funds, if at all, as trustee for the employes.  The state ceases to have a proprietary interest in its own contribution to the benefit plan premium when it pays such funds to the carriers or to persons who have an irrevocable duty to transfer such payments to the carriers when due.”
PEBB does not have another legal opinion on authority over the stabilization fund.

Collective bargaining agreements between DAS and SEIU covering 1997 through 2009 include the following language, which closely follows the language in the Department of Justice Opinion:
“The State ceases to have a proprietary interest in its own contributions to the benefit plan premium when it pays such funds to the carrier or to persons who have an irrevocable duty to transfer such payments to the carriers when due.”
In 1997, the Legislature created the Public Employees’ Benefit Board (PEBB), which merged the two previous programs. The two Boards executed several agreements that transitioned funds from their programs to PEBB.
In 1998 and 1999, PEBB worked through merging of the stabilization funds into the PEBB stabilization fund. In doing so, the Board:

· Dispersed dividends to employees to fulfill agreements between SEBB and DAS, and between BUBB and SEIU (then OPEU)

· Addressed the need for a PEBB stabilization fund, and determined it should hold a reserve of 10 percent of the annual premium to insure against unanticipated premium increases in its fully insured plans. At the time, the Board had no self-insured plans and did not address the need for reserves sufficient to covering a risk corridor.
In 1999, The Standard Insurance Company changed from a mutual company to a stock company. In doing so, it paid PEBB, as the policyholder, the amount of money PEBB would have received in stock value, were it able to hold stock. Under advice from the Attorney General’s office, PEBB deposited “the Standard funds” – about $19.5 million – into a suspense account in the State Treasury, where it has been earning interest. Please see Sidebar: The Standard Funds.
Clarifying Language

In 2001, the Board sought and received passage of Senate Bill 416 to clarify sources and uses of funds. SB 416: 

· Establishes the Public Employees Revolving Fund, with authority for sub-accounts, distinct from the Benefit Account (PEBB’s operating account, funded by an administrative fee of up to two percent of premium)
· States that funds that may be appropriated to the Revolving Fund include “all unused employer contributions for employee benefits, and all refunds, dividends, unused premiums and other payments attributable to any employee contribution or employer contribution made from any carrier or contractor that has provided employee benefits administered by the board, and all interest earned on such moneys.”

· Also states that “among other purposes, the board may retain the funds to control expenditures and to stabilize benefit premium rates.”

Please see Sidebar: Sources and Uses of the Stabilization Account
In 2002, the Board formed a work group to study the option of self-insuring the health plans. The group discussed the need for funding:

· Infrastructure

· Claims payment start-up and run-out

· Stop-loss insurance 

· Insurance of the risk corridor.
The Board has had informal discussions about the size of the risk corridor and stop-loss insurance.
Please see Sidebar: Sources and Uses of the Stabilization Account
In 2003, the Legislature passed House Bill 2172, which provides specific authority for PEBB to self-insure. It also adds self-insurance to the stated purposes for which the Board may use the Revolving Fund.
Legislative Control
In 2005, the Legislature placed greater controls on dollars in non-limited accounts within DAS. Through this process, the Legislature placed “limitation” on certain funds, requiring that they be included in the budget process before they could be expended. The Legislature specifically exempted from this process use of the PEBB Revolving Fund for the flexible spending account program, health insurance premium subsidies and self-insurance.

For the 2007-2009 Biennium, the state budgeted $1.09 million of the Stabilization Account for PEBB to:

· Monitor health plan performance and outcomes

· Assist agencies’ efforts to support employee wellness

· Develop evidence-based approaches to health coverage, and support development of health information technology.

Going Forward

In 2008, the Board moved The Standard Funds from the Treasury suspense account to the Stabilization Account. The Board is addressing uses of the funds in keeping with Board priorities and the courts’ recommendations.

For the 2009-2011 Biennium, the Board is requesting limitation in the Stabilization Account for the following purposes:

· Monitoring health plan performance and outcomes

· Collaborative planning for improvements to infrastructure to support employee and public health and wellness

· Evidence-based approaches to healthcare coverage and health risk reduction

· Collaborative efforts to improve healthcare quality

· Support for expansion of the medical home concept

· Support for development of health information technology.

Sidebar: The Standard Funds
In 2001, the Board authorized the filing of an interpleader action in Marion County, asking the Court for legal determinations related to ownership and distribution of the Standard funds.

Two employees then asserted claims to the funds on behalf of themselves and all similarly situated employees (the class). They claimed that PEBB members were individually entitled to receive a pro-rata share of the funds. 
Oregon Health & Sciences University (OHSU) also asserted a claim to the funds. It based the claim on the fact that the 1995 law that created OHSU as a public corporation appropriated to it a portion of “unexpended moneys” and that the Standard funds fell under this category.

In 2002, the court dismissed the interpleader action, leaving the employee and OHSU claims to be resolved. In November of 2002, the State filed a motion for summary judgment on the Board’s behalf.

In 2003, the court ruled that PEBB had no legal or fiduciary obligation to distribute any portion of the proceeds to the class of state employees or to OHSU. As for the use of the proceeds, the Judge said: “That PEBB did not have a fiduciary obligation to distribute the money to the employee class does not mean that PEBB does not have to consider the employees' interest in their use of the funds. However, the only question before the court is whether PEBB must be compelled to distribute the proceeds to the class.” After the court entered its final judgment in PEBB’s favor, the plaintiffs appealed.

In 2006, the Court of Appeals ruled that, in OHSU’s case, the funds met the definition of “unexpended moneys.” The court remanded the OHSU case to trial court to determine the amount to which OHSU would be entitled.

In the same case, the Court of Appeals rejected the employees’ claim. The court held that PEBB members “buy insurance coverage but not membership in the mutual insurer.” Therefore, the members themselves are not entitled to receive a pro-rata amount of the Standard funds.

In 2007, PEBB and OHSU settled the OHSU claim, agreeing on the amount of Standard Funds and interest from the Treasury account that should be transferred to OHSU. PEBB transferred approximately $3 million to OHSU in September 2007.
Sidebar: Sources and Uses of Accounts in the Revolving Fund
Sources
From 1999 to 2006, funds deposited into the Stabilization Account of the Revolving Fund for the most part comprised refunds of unused premium from the insurance plans, along with a portion of the employer contribution provided to employees when the employees opt out of PEBB medical coverage. Such funds continue to be deposited to the Stabilization Account.
In 2006, the Board approved moving approximately $10.9 million in reserves held by ODS into the Stabilization Account. The account also received refunds of $2.2 million in Mental Health Parity premium guarantee and $3 million in Chronic Disease Management premium guarantee from Regence.
In 2007, the Board approved moving approximately $10 million in reserves held in The Standard Insurance Premium Deposit Account to the Stabilization Account. PEBB deposited unused premium amounts from the self-insured funds into a separate account in the Revolving Fund. 
In 2008, $8 million in ODS reserves were deposited in the Stabilization Account; $23.4 million was deposited to the Revolving Fund from The Standard Funds suspense account in the Treasury.
Uses

From 2001 through 2008, the Board has used the Stabilization Account in the Revolving Fund for the following purposes.

Control expenditures:

· Contract with consultants for planning and communications (2003 and 2007)

· Meet the state’s request to subsidize compensation costs (2005)

· Support start-up of the healthcare flexible spending account program for 2006 (2005)

· Insure against premium increases from innovations in plan design, such as mental health parity and chronic disease management (2005-2007)

· Monitor health plan performance and outcomes (2007-2008)
· Assist agencies’ efforts to support employee wellness (2007-2008).

Stabilize benefit premium rates:
· Subsidize premium costs (2001-2003)

· Adjust premium payment to a fully insured plan under a rate guarantee (2003)
· Support wellness initiatives: PEBB Health Center, online health tools, health newsletter, walking program with pedometers, agency wellness coordinator toolkits, worksite health screenings, tobacco cessation program (2001-2005)
· Provide an incentive (FSA deposit) for member enrollment in the HMO (2006)
· Develop evidence-based approaches to health coverage, and support development of health information technology (2006-2008).
Self-insure:

· The Board currently self-insures two medical plans and the largest dental plan (2006-2008). About $14.5 million meets the 25 percent annual reserve recommendation for self-insuring these plans.
· Going forward, if the Board opts to fully self-insure PEBB healthcare plans, the Revolving Fund would need to hold $141 million to meet the 25 percent reserve recommendation at the current premium rates. 
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	Stabilization Account
	All Other Accounts
	Total Revolving Fund

	2003
	$39,616,718 
	$0 
	$39,616,718 

	2004
	$42,298,222 
	$0 
	$42,298,222 

	2005
	$47,774,942 
	$0 
	$47,774,942 

	2006
	$41,125,277 
	$215,436 
	$41,340,713 

	2007
	$65,115,341 
	$2,760,710 
	$67,876,051 

	2008
	$118,427,353 
	$12,648,172 
	$131,075,525 
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	Annual Premium & Reserve Requirement for Current Self-Insurance*
	Estimate of Annual
Premium & Reserve Requirement for Potential Full Self-Insurance*

	Premium
	$57,708,368 
	$565,221,216 

	Reserve
	$14,427,092 
	$141,305,304 


*Based on 2008 premium rates
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