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Webinar Overview

¢+ Introduction & Background

¢ Amendments
o 49 CFR part 27
o 49 CFR part 37

+ Concept of Reasonable Accommodation
+ Reasonable Accommodation Exceptions
¢+ Meeting New Requirements

+ Examples
¢ Conclusion/Q & A



Overview

¢+ USDOT Published Final Rule on March 13,
2015

¢ Rulemaking - Almost 10 Years in the Making
o NPRM - 2006
+ Applies Concept of Reasonable
Accommodation to USDOT Covered Entities

o New Definitions

o Practice Changes
o Effective Date: July 13, 2015



Background

o Title Il of the ADA

o State and Local Governments (DOJ)

= Reasonable Modifications to Policies, Practices, and
Procedures Where Necessary to Avoid
Discrimination, Unless They Can Demonstrate That
Doing So Would Fundamentally Alter the Nature of
the Service, Program, or Activity

o Public Transit (DOT)
¢+ Title III of the ADA

o Places of Public Accommodation



Background

+ DOJ and DOT Have Oversight
Responsibilities in Their Respective
Sections of Article II

¢ DOT Contention That Reasonable

Accommodation Always Applied to Entities
Covered by DOT Rule

¢ Courts Have Not Always Agreed With that
Assessment



Background

+ This Rule Clarifies That Elements of the DO]
Rules Apply to Public Transit Service
Providers

> 28 CFR 35.130(b)(7)

+ USDOT Issued These Rules So There Is an Explicit
Requirement



Amendments

¢ What the Rule Does

o Amends the Section 504 Rule (49 CFR part 27)
on Types of Discrimination Prohibited
= Adds Definition of Reasonable Accommodation
- Cross Reference to DOJ Regulation

= Requires Complaint Process and Designation of
Responsible Individual



Amendments

¢ What the Rule Does

o Amends the USDOT Rule on the ADA (49 CFR
part 37)

= Adds Definition of “Origin-to-Destination” Service

= Clarifies Circumstances When Services Can be
Refused (Codifies Previous Issued Guidance)

= Requires Both Public and Private Transportation
Entities to Make Reasonable Accommodation
- Public Entities

» Designation of Responsible Employee and Complaint
Procedures



Reasonable Accommodation

+ Applies to
o Policies
o Practices
o Procedures

+ Applies When a Change in Policy, Practice,
or Procedures Would Avoid Discrimination
on the Basis of Disability (e.g., Refusal of
Service)



Exceptions

¢ Accommodation Would

o Be a Fundamental Alteration the Nature of the
Service

o Create a Direct Threat to the Health or Safety of
Others

o Passenger is Able to Fully Use the
Transportation Entity’s Service Without
Accommodation



Exceptions

I[f An Exception Applies, the Entity May Deny
Request

[f Denial, Additional Obligations Apply

o Take Other Actions To Ensure The Disabled
Person Receives Transit Service (49 CFR part
37.169(e))

= Denial of Service Should be Transit Agency’s Last
Option



Responsible Employee

+ Each Recipient Shall Designate at Least One
Person to Coordinate Its Efforts to Comply
With The Regulation

o ADA Manager
o Special Services Coordinator
o Operations Supervisor

+ No Regulatory Qualifications or Training
Specified in the Rule



Responsible Employee

¢+ While There are No Regulatory Training
Requirements, The Designated Employee is
Responsible for Making Decisions That
Impacts an Individual’s Civil Rights

o Must be Trained on ADA/Reasonable
Accommodation Rule

o Should Have Authority to Make Key Operational
Decisions



Complaint Procedure

+ Required Under Both Section 504 and the
ADA Rules

+ Adopted Procedures Must Provide for the
Prompt and Equitable Resolution of
Complaints Alleging Any Action Prohibited
by this Part



Complaint Procedure

¢ Must be Advertised
o Designated Employee

= Name

= Address

= Telephone Number
= E-Mail Address

¢ Where?

o Agency Website
o Printed Consumer Information

= Ensure Accessible Formats



Complaint Procedure

¢ Due Process

o Ensure that an Administrative Alternative is
Available So that an Individual Can Appeal an
Adverse Decision on Reasonable
Accommodation

= Have Another Individual/Group Hear the Appeal

= Permit Presentation of Evidence/Direct Appearance

= Establish Fixed Milestones for Filing, Deliberating,
and Ruling on Appeals

o ADA Eligibility Determinations May Represent a
Model for Structure



Complaint Procedure

¢+ Prompt Response

o No Timeframe in Rule

+ Elements of the Response
o Response Decision
o Reasons For the Response
o Appeals Procedures
o Recommend that Response be in Writing

= Retain Documentation on File



Modification Requests

+ Individuals Making a Request

o Must be a Qualified Individual with a Disability
(per ADA definition)

o Should Describe the Requested Modification

o Need Not Identify the Request or Use the Term
“Reasonable Modification” in Order to be
Considered

o Should be Requested in Advance, if Possible



Modification Requests

+ Individuals Making a Request

o Where a Request for Modification Cannot
Practicably be Made and Determined in
Advance

= Operating Personnel of the Entity Shall Make a
Determination of Whether the Modification Should
Be Provided at the Time of the Request

= Operating Personnel May Consult With The Entity’s
Management Before Making a Determination to
Grant or Deny the Request



Origin-to-Destination Service

+ Codifies Previous FTA Guidance that ADA
Complementary Paratransit Service Must be
Origin-to-Destination

+ Under this Standard

o Entity May Continue to Use Curb-to-Curb
Passenger Assistance Policies But Must, For
Individuals Who May Need Such Assistance,
Provide Origin-to-Destination Service

o May Require an Operator to Leave a Vehicle



Origin-to-Destination Service

+ This Standard Does Not Require an
Operator to Provide Door-Through-Door
Service

o Other Guidance

= Assistance Would Result in a Fundamental Alteration
or Direct Threat is Not Required

= Practical Interpretation
- Drivers Are Not Required to
» Leave Vehicles for Lengthy Periods of Time

» Leave Their Vehicles Unattended or Lose the Ability to
Keep Their Vehicles Under Visual Observation

» Take Actions that Would Be Clearly Unsafe
-}



Nondiscrimination

+ Applies to All DOT Covered Entities

o Primary Requirement — Transport Unless the
Individual
= Engages in Violent Behavior
= Is Seriously Disruptive
= Exhibits Illegal Conduct

= Represents a Direct Threat to the Health or Safety of
Others



Nondiscrimination

+ Applies to All DOT Covered Entities

o An Entity Cannot Refuse to Provide Service to
an Individual with Disabilities Solely Because
the Individual’s Disability Results in
Appearance or Involuntary Behavior that May
Offend, Annoy, or Inconvenience Employees of
the Entity or Other Persons



Nondiscrimination

¢ Private Entities
o DOJ Regulations on Reasonable Accommodation
Apply
+ Private Entities Providing Public Transit
Service

o Similar Rules - Reasonable Accommodation

+ Public Entities
o DOJ Rules Apply



Oversight

¢ Direct Recipients

o Unnecessary to Obtain FTA Permission in
Making Reasonable Accommodation Decisions

¢ Subrecipients

o ODOT Will Require All Subrecipients to Have a
Designated Employee and Procedures

o ODOT Will Monitor Through the Current
Compliance Monitoring Program



Likely Impacts

+ Real Time, Situational Decisions at Fixed
Route Bus Stops

¢ Occasional Complementary Paratransit and
Demand Response Requests for Alternative
Drop-Oft/Pick-Up

+ Higher Levels of Passenger Assistance
Requests

o May Challenge Safety of Other Concept




Likely Impacts

¢+ Most Oregon Systems Demonstrate a Very
Pro-Active, Mobility Oriented Approach to
Service Delivery

o Systems Likely to Have Addressed These One-
on-One Issues in the Past

+ Ensure Some Flexibility in Service Policy

o Rigid Application of Service Rules to Deny
Mobility Would be Inconsistent With the New
Rule



Questions

+ Any Questions Submitted By Participants
Will be Discussed Now

¢ You Can Submit Your Questions Through the
Chat Window in the Webinar Software

¢ The Hosts Will Respond in Order in Which
the Question Was Received
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