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Oregon Energy Facility Siting Council

I. INTRODUCTION

This final order approves the Application for Site Certificate (ASC) for the construction and
operation of the Obsidian Solar Center (facility).

This final order approves the facility to be located within north Lake County, approximately
eight miles northwest of Christmas Valley, to occupy approximately 3,590 acres within an
approximately 3,921-acre site boundary. The applicant, Obsidian Solar Center LLC (applicant or
Obsidian), owned by Obsidian Renewables, LLC and Lindgren Development, Inc. (parent
companies) is approved by the Energy Facility Siting Council (EFSC or Council) to construct and
operate up to 400 megawatts alternating current (MWac) of solar photovoltaic (PV) energy
generation equipment (modules, posts, inverter/transformer units, electrical collection system)
and related or supporting facilities including up to four collector substations (1 acre/each); a
115/500 kilovolt (kV) step-up substation (3 acres); up to two operations and maintenance
(O&M) buildings; access and service roads, perimeter fencing and security gates; 50 megawatts
(MW) of dispersed or centralized battery storage systems (including cell stack, balance of plant,
and enclosures); and, an approximately two mile 115 kV generation-tie (gen-tie) transmission
line.

The facility is subject to EFSC review pursuant to ORS 469.300(11)(a)(D)(iii) as it is proposed as a
solar photovoltaic power generation facility that would use more than 1,920 acres of “other”
(nonarable) land, where “other” land is neither high-value farmland as defined in ORS
195.300(10) nor land predominately composed of soils in a capability class | to IV.* Approval of a
site certificate by EFSC is therefore required for the construction, operation, and retirement of
the facility as defined in ORS 469.300(11).

In addition to the conditions in this final order, the applicant would be subject to the
requirements contained in applicable substantive criteria in effect on the date the preliminary
application was submitted and the rules and standards of the Council and state laws in effect
on the date the site certificate is executed.? Under ORS 469.401(2), the site certificate shall
require the Council and applicant to abide by local ordinances and state law and the rules of the
Council in effect on the date the site certificate is executed, except upon a clear showing of a
significant threat to public health, safety, or the environment that requires application of later-
adopted laws or rules, then the Council may require compliance with such later-adopted laws
or rules. The Council recognizes that many specific tasks related to the design, construction,
operation, and retirement of the proposed facility would be undertaken by the applicant’s
agents or contractors. Nonetheless, the certificate holder remains responsible for ensuring
compliance with all provisions of the site certificate.

The Council does not have jurisdiction over matters that are not included in and governed by

1 OSCAPPDoc4 ASC Exhibit K. Soil within the proposed site boundary is Natural Resources Conservation Service
(NRCS) Soil Class VI and considered nonarable.
2 OAR 345-021-0000(9) and 469.504(1)(b)(A).
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Oregon Energy Facility Siting Council

the site certificate or amended site certificate, including design-specific construction or
operating standards and practices that do not relate to siting, as well as matters relating to
employee health and safety, building code compliance, wage and hour or other labor
regulations, or local government fees and charges. However, nothing in ORS chapter 469 shall
be construed to preempt the jurisdiction of any state agency or local government over matters
that are not included in and governed by the site certificate or amended site certificate.? Also,
outside the Council’s jurisdiction are matters of land-acquisition, land purchases, land leases,
and right-of-way easements.

A site certificate is a binding agreement between the State of Oregon and the applicant,
authorizing the applicant to design, construct, operate, and retire a facility on an approved site,
incorporating all conditions imposed by the Council on the applicant. A site certificate issued by
EFSC binds the state and all counties, cities and political subdivisions of Oregon. Once EFSC
issues a site certificate, any affected state agency, county, city or political subdivision with an
applicable permit identified in the ASC and to be governed by the site certificate, must, upon
submission by the applicant of the proper applications and payment of the proper fees, but
without hearing or other proceeding, promptly issue the permits, licenses and certificates
addressed in the site certificate. The Council has continued authority over the site for which the
site certificate is issued and may inspect, or direct Department staff to inspect, or request
another state agency or local government to inspect, the site at any time in order to ensure
that the facility is being operated consistently with the terms and conditions of the site
certificate.

Il. PROCEDURAL HISTORY

II.A. Notice of Intent

On January 16, 2018, the applicant submitted to the Department a Notice of Intent (NOI) to file
an application for site certificate (ASC). On February 7, 2018, the Department issued public
notice of the NOI to the Council’s general mailing list and to adjacent property owners as
defined at OAR 340-020-0011(1)(f). Further, in accordance with OAR 345-020-0040, on
February 7, 2018, the Department distributed the NOI to the Lake County Board of
Commissioners, the appointed Special Advisory Group (SAG) for site certificate proceedings
associated with the proposed facility, and reviewing agencies, along with a memorandum
requesting comments on the NOI.* On February 23, 2018, the Council appointed the Lake
County Board of Commissioners as the SAG, in accordance with ORS 469.480(1).

The Department published notice of the NOI on February 7, 2018 in the Lake County Examiner,
a newspaper of general circulation in the area of the proposed facility. The NOl comment

3 ORS 469.401(4).
4 Council appointed the Lake County Board of Commissioners as the SAG, in accordance with ORS 469.480(1), on
February 23, 2018.
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Oregon Energy Facility Siting Council

deadline was March 9, 2018. Pursuant to OAR 345-015-0140, the Department provided the
applicant with copies of each public comment for consideration in the development of the ASC.

II.B. Project Order

Pursuant to ORS 469.330(3) and OAR 345-015-0160(1) and (3), the Department issued a project
order on May 24, 2018 which specified the state statutes and administrative rules, and local,
state, and tribal laws, regulations, ordinances and other requirements applicable to the siting of
the proposed facility. The project order outlined the ASC requirements from OAR 345-021-0010
relevant to the facility. Under OAR 345-015-0160, the project order also established analysis
areas for the facility — analysis areas are areas containing resources that the facility may
significantly affect and that must be evaluated in the ASC.5 A proposed facility might have
different analysis areas for different types of resources. Further, the Department considered
the size and type of the facility in determining the study areas that were evaluated in the ASC.¢
Finally, under OAR 345-015-0160(3), the Department or Council may amend the project order
at any time.

II.C. Application for Site Certificate

The Department received the pASC on September 20, 2018. The applicant distributed the pASC
to reviewing agencies as defined in OAR 345-001-0010, with a review request memo issued by
the Department consistent with OAR 345-021-0050, requesting comments on the pASC. The
Department also sent the review request memo via email to all reviewing agencies. The memos
included a comment deadline of October 29, 2018, with an opportunity for a deadline
extension if requested by the reviewing agency. An announcement was posted on the
Department’s website, notifying the public that the pASC had been received.

Pursuant to OAR 345-015-0190(1), on November 19, 2018 the Department determined the
pASC to be incomplete. On November 19, 2018 and December 18, 2018, the Department issued
Requests for Additional Information (RAIls).” The applicant began providing revised pASC
exhibits and responses to the information requests beginning on December 4, 2018 and
submitted the remainder of requested information to the Department on June 30, 2019. After
reviewing the revised pASC exhibits and supplemental materials, the Department determined
the pASC to be complete on September 16, 2019. Under OAR 345-015-0190(5), an ASC is
complete when the Department finds that an applicant has submitted information adequate for
the Council to make findings or impose conditions on all applicable Council standards. Also,
under this rule, the Department may find that the application is complete without requiring the
applicant to submit all of the required information. Pursuant to OAR 345-015-0190, the date of
filing of the ASC was October 17, 2019, the date the Department received the application. The
applicant filed a complete ASC on October 17, 2019. Consistent with OAR 345-021-0055(1), the

5 OAR 345-015-0160(1)(f) and OAR 345-001-0010(2).

5 OAR 345-015-0160(2).

7 OSCAPPDoc19 pASC ODOE Determination Letter and Request for Additional Information 2018-11-19, and
OSCAPPDoc22 pASC ODOE Cover Letter and Request for Additional Information 2 - 2018-12-18
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Oregon Energy Facility Siting Council

ASC was submitted as a“...total revision of the application...to provide a clear presentation of
new information.” In ASC Exhibit P (Fish and Wildlife Habitat) and Exhibit S (Historic, Cultural
and Archaeological Resources), the applicant indicated it intended to submit additional
information at a later date. Specifically, the applicant had not finalized its proposal for the
Habitat Mitigation Plan (HMP) in coordination with the Oregon Department of Fish and Wildlife
(ODFW), and the applicant had not submitted information for the archaeological permits
reviewed by the Oregon State Historic Preservation Office (SHPO). These are discussed further
in Section IV.H., Fish and Wildlife Habitat, and IV.K., Historic, Cultural, and Archaeological
Resources, respectively.

Public notice of the complete ASC was issued on October 30, 2019, with the notice published in
the Lake County Examiner on October 30, 2019, the Desert Whispers and Community Breeze on
November 1, 2019. The notice included information about an informational meeting held on
the ASC. The Department held a public information meeting on the complete ASC on November
14, 2019 at the North Lake School. Pursuant to OAR 345-015-0200, the Department distributed
electronic copies of the complete ASC to reviewing agencies, along with a request for agency
reports on the complete ASC with a deadline of December 9, 2019. The Department received
comments from seven reviewing agencies, including the SAG. Those comment letters and other
reviewing agency comments referenced in this DPO are included in Attachment C.

On October 25, 2019 the Council appointed Joe Allen, Senior Administrative Law Judge at the
Oregon Office of Administrative Hearings, as the hearing officer (ALl Allen or the ALJ) to
conduct the draft proposed order public hearing and the contested case proceeding.?

As noted in the ASC completeness and filing date letters sent to the applicant, pursuant to

OAR 345-015-0190(9), during the Department’s continued review of the application and the
preparation of the DPO, the Department may identify the need for additional information and
the applicant must submit the information requested.® The submission of additional
information does not constitute an amendment of the application. The Department issued
additional RAl’'s on February 5 and 11, 2020 for clarification on the HMP, retirement cost
estimate, and proposed substation components. The applicant provided responses to the RAI’s
from February 05, 2020 to March 2, 2020.%° Further, the applicant indicated its intent to modify
its proposal regarding retirement of the proposed facility on March 5, 2020 and provided
supporting documentation for the modified proposal on March 9, 2020, this is discussed further
in Section IV.G., Retirement and Financial Assurance of this order. The Department combined
the ASC additional information package and made it available on the project webpage on
March 12, 2020 and made note of the additional information in the notice of the DPO,
discussed below.

Site Boundary Refinement from NOI

8 OSCAPPDoc3 ASC Hearing Officer Appointment 2019-10-25.

9 OSCAPPDoc1 ASC Completeness Letter 2019-09-16 and OSCAPPDoc2 ASC Filing Date Letter 2019-10-17.
10 0SCAPPDoc19 ASC ODOE Additional RAIs_Combined 2020-02-05 to 2020-03-02.

11 OSCAPPDoc20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09.
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Site boundary means the perimeter of the site of a proposed energy facility, its related or
supporting facilities, all temporary laydown and staging areas and all corridors and micrositing
corridors proposed by the applicant.?? For this proposed facility, the applicant originally
proposed an approximately 7,000 acre site boundary including four main areas for solar facility
components and associated gen-tie transmission line corridors. In the NOI, these areas were
referred to as Areas A, B, C and D. Based on results of desktop and field surveys, as well as
comments from tribal governments and reviewing agencies, the applicant reduced the size of
the site boundary from approximately 7,000 to 3,921 acres to avoid impacts to resources, as
summarized below:

e Area B was eliminated to avoid impacts on sensitive resources, including non-wetland
waters, habitat, and cultural resources;

e Two gen-tie corridors extending from Area B were eliminated due to removal of Area B
from site boundary;

e Area Cand gen-tie corridor extending from Area C was eliminated to avoid impacts on
sensitive resources.

The site boundary, as proposed in the ASC, includes the perimeter of Area A, Area D, and the
gen-tie transmission line corridor extending from Area A to Area D. As illustrated in ASC Exhibit
B, Figure B-1, Area A is the larger area that would contain the solar modules, inverters, collector
system, collector substations, and O&M buildings. The proposed facility and its related or
supporting facilities are discussed further in Section Ill.A., Proposed Facility Components, of this
order. Area D is the smaller, triangle portion of the site boundary where the applicant proposes
to construct a 115/500 kV step-up substation near the point of interconnection with the
Portland General Electric 500 kV transmission line. The two mile 115 kV gen-tie transmission
line corridor connects Area A and Area D.

I1.D. Council Review Process

11.D.1 Draft Proposed Order

On March 12, 2020, the Department issued the draft proposed order and notice for public
comment; the public notice issued in March 2020 established a comment period extending
from March 12 to April 23, 2020. On March 8, 2020, Governor Brown issued Executive Order
No. 20-03 declaring a State of Emergency due to the spread of the Coronavirus (COVID-19)
outbreak in Oregon. On April 15, 2020, Governor Brown issued Executive Order No. 20-16
which outlined measures to ensure safety measures were taken to keep the public safe while
government operations continue, including public meetings and hearings.®* The Department

12 OAR 345-001-0010(54)

13 Under sub (2.) of the EO; Public Meetings. During the COVID-19 emergency period: The governing body of a
public body (as defined by ORS 192.610(3) and (4)) shall hold public meetings and hearings by telephone, video, or
through some other electronic or virtual means, whenever possible. For all public meetings and hearings held by

Obsidian Solar Center — Draft Final Order on Application for Site Certificate 5
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issued notice of postponement or rescheduled hearing on March 25, 2020; April 29, 2020; and
on May 28, 2020 in response to the Governor’s Executive Orders and in response to procedural
issues identified in comments on the record for the proposed facility.**

On June 17, 2020, the Department issued notice of the public hearing on the DPO to be held in-
person in the affected area, in accordance with applicable Executive Orders for public and staff
safety, as well as by webinar with a phone in option. **> Notice of public hearing was distributed
to all persons on the Council’s general mailing list, to the special list established for the
proposed facility, to an updated list of property owners supplied by the applicant, and to a list
of reviewing agencies as defined in OAR 345-001-0010(52). The Department also published
notice of the public hearing in the Lake County Examiner on June 24, 2020, the Desert Whispers
and Community Breeze on July 1, 2020, newspapers of general circulation in the area of the
proposed facility (south and north Lake County).

The public hearing and opportunity for in-person and remote testimony on the DPO was held
on July 20, 2020 at the Christmas Valley Community Hall located at 87345 Holly Lane Christmas
Valley, Oregon and by WebEx webinar. The Department accepted written comments during the
131-day comment period from March 12 to July 20, 2020 and oral comments received at the
July 20, 2020 public hearing. At the DPO hearing, ALJ Allen extended the record for the
applicant until July 22, 2020, based upon request, to afford the applicant the opportunity to
respond to comments received on the DPO. The public comment period closed at the
conclusion of the July 20, 2020 hearing. The record of the DPO closed on July 22, 2020 at 12:20
p.m. Pursuant to OAR 345-015-0220(3)(j), the Council did not accept or consider any further
public comment on the ASC or on the DPO after the close of the record of the public hearing
(July 20, 2020).

Under OAR 345-015-0230(1), at the July 24 and at the August 21, 2020 EFSC meetings, following
the close of the record of the DPO public hearing, Council reviewed the DPO, comments
received and the applicant’s responses to DPO comments. All comments received on the record
of the DPO and applicant responses were made available on the Department’s project
webpage. Attachment B to this order also includes a comment index and crosswalk for
comments on the DPO. The DPO comment crosswalk was intended to help individuals who
commented on the DPO find the applicable section in the proposed order where the
Department or Council responded to the comment, however some comments did not include
sufficient specificity to afford a response and therefore not all comments were addressed in the
proposed order.

telephone, video, or through other electronic or virtual means, the public body shall make available a method by
which the public can listen to or virtually attend the public meeting or hearing at the time it occurs, and the public
body does not have to provide a physical space for the public to attend the meeting or hearing.
https://www.oregon.gov/gov/Documents/executive_orders/eo 20-16.pdf Accessed 07-28-2020.

14 See OSCAPPDoc4-16 through OSCAPPDoc4-16.3 DPO Public Comment_ Reeder 2020-05-15 through 2020-07-13.
15 ORS 469.370(2).

16 OAR 345-015-0220(5)(b).
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11.D.2 Proposed Order

On October 9, 2020, the Department issued a proposed order, taking into consideration Council
comments, any comments received “on the record of the public hearing” (i.e., oral testimony
provided at the public hearing and written comments received by the Department after the
date of the notice of the public hearing and before the close of the public hearing), and agency
consultation.?” Concurrent with the issuance of the proposed order, the Department issued a
notice of proposed order and contested case.’® The notice of proposed order and contested
case was issued via U.S. mail, email or both, dependent upon individual’s contact information
on file, pursuant to OAR 345-015-0230(3), and sent to all persons on the Council’s general
mailing list, the special mailing list established for the proposed facility (i.e. individuals that
signed up to receive electronic Department-related notifications via Govdelivery or
ClickDimensions for this proposed facility or all EFSC projects), all persons who commented in
person or in writing on the record of the DPO public hearings, and the property owners listed in
ASC Exhibit F.

Contested Case Proceeding Participation Eligibility

Only those persons who commented in person or in writing on the record of the DPO public
hearing may request to participate as a party or limited party in the contested case proceeding.
To raise an issue in a contested case proceeding, the issue must be within the jurisdiction of the
Council, and the person must have raised the issue in person or in writing on the record of the
public hearing, unless the Department did not follow the DPO noticing and public hearing
procedural requirements pursuant to ORS 469.370(2) or (3), respectively, or unless “[t]he action
recommended in the proposed order, including any recommended conditions of approval, differs
materially from that described in the draft proposed order, in which case only new issues
related to such differences may be raised [Emphasis added].'® These provisions are further
described in OAR 345-015-0016.

As emphasized above, ORS 469.370(5) and OAR 345-015-0016 allow persons eligible to
participate in the contested case proceeding to raise new issues related to material differences
between the actions recommended in the proposed order and the actions recommended in the
DPO. The Council interprets these provisions to only apply to any differences between the DPO
and the proposed order that could result in a substantive change to a recommended Council
action, including recommended findings of compliance with a standard or applicable law, a site
certificate condition, or the Council’s decision to approve or deny the site certificate. The
Council does not consider a change to the Department’s analysis of underlying facts to be a
material difference subject to the provisions of ORS 469.370(5)(b) unless there is a
corresponding substantive change to a recommended Council action.

17 OAR 345-015-0230(2).
18 See ORS 469.370(4) and OAR 345-015-0014.
19 ORS 469.370(5)(b)
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Contested Case Proceeding

If the Hearing Officer finds that a request for contested case identifies one or more properly
raised issues that justify a contested case proceeding, the Hearing Officer shall grant a
contested case proceeding on the proposed order. To raise an issue in a contested case
proceeding, the issue must be within Council jurisdiction, and the person must have raised the
issue on the record of the public hearing with “sufficient specificity to afford the decision maker
an adequate opportunity to respond to the issue.”?° To raise an issue with sufficient specificity,
a person must have presented facts, on the record of the DPO public hearings, that support the
person’s position on the issue. The purpose of OAR 345-015-0016(3) is to ensure that
commenters provide the applicant, Department and Council all comments, including any
documents or statutory or regulatory citations, that the commenter believes are relevant to the
analysis conducted by the Department and Council at a point in the process where the
Department, Council and applicant have “an adequate opportunity to respond to the issue”(as
stated in OAR 345-015-0220(5) — i.e., at a point when the Department, Council and applicant
can address any relevant issues raised by those comments in the proposed order.

A contested case proceeding includes the following general steps/opportunities (subject to
approval of and terms established by the hearing officer): discovery; motion for summary
determination; direct testimony; rebuttal testimony; request for cross examination; live cross
examination; and closing briefs. At the conclusion of a contested case proceeding, the hearing
officer issues a proposed contested case order stating the hearing officer’s findings of fact,
conclusions of law and recommended site certificate conditions on the issues raised in the
contested case. Pursuant to OAR 345-015-0085(5), the hearing officer shall provide notification
to contested case parties of an opportunity to file an exception to the proposed contested case
order, file responses to exceptions once received and distributed, and of an opportunity to
provide written or oral testimony at a hearing, to occur at a regularly scheduled Council
meeting. Following Council’s review of exceptions, responses to exceptions and written and
oral testimony provided during a public hearing, the Council may adopt, modify or reject the
hearing officer’s proposed contested case order.?! The findings of the hearing officer’s
proposed contested case order, and any modifications requested by Council following the
exception process, are then incorporated into the Council’s final order on the ASC.

11.D.3 Contested Case on Proposed Order

On October 9, 2020, the Department issued a Proposed Order and a Public Notice of

Contested Case (Department’s Proposed Order). The Department set November 9, 2020 at 5:00
p.m. Pacific Time as the filing deadline for submitting petitions for party or limited party status.
On November 23, 2020, ALJ Allen issued a Notice of Petitions for Party Status and Pre-Hearing
Conference (PHC) (Notice of Petitions) notified the Department and applicant of the filing of
one petition for party status or limited party status collectively filed from multiple petitioners

20 OAR 345-015-0016(3)
21 OAR 345-015-0085.
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represented by Michael Reeder and Aaron Noteboom. Petitioners included Jerald Simmons,
Leeroy and Nancy Horton, Patrick Barker, Larry Turnbow, Jeremiah and Mariam Thorsted, Dave
Hogan and Arron Borror. In the Notice of Petitions, ALJ Allen established December 3, 2020 as
the deadline for the Department, applicant and petitioners to file a response to the petition.
Responses to petition were filed on December 3, 2020 by both the applicant and the
Department.

On December 17, 2020, ALJ Allen convened a telephone PHC where the petitioners were
provided an opportunity to: address whether they believed they satisfied the eligibility
requirements for party/limited party status; to clarify their personal interests in the outcome of
the proceeding and the issues identified in their petition; and, to address the responses to
petitions filed by the applicant and the Department. Applicant and the Department were
provided an opportunity to present arguments raised in their response to petitions. As result of
the PHC, ALJ Allen granted petitioners leave to file a supplemental petition by December 31,
2020, and granted the Department and applicant leave to file responses to the supplemental
petition by January 8, 2021. Following the prehearing conference, the parties each submitted
supplemental briefs according to the schedule.

On February 8, 2021, ALJ Allen issued an Order on Petitions for Party Status and Issues

for Contested Case (Order on Party Status and Issues) granting limited party status to Jerald
Simmons, Leeroy and Nancy Horton, Patrick Barker, Larry Turnbow, Jeremiah and Mariam
Thorsted, Dave Hogan, and Aaron Borror (collectively, the Limited Parties). In the Order on
Party Status and Issues, the following nine issues were granted as properly raised contested
case issues:

1. Whether the ASC impermissibly includes development within the Fort Rock Planning
Area that is more than 600 feet from existing roads in violation of Lake County Zoning
Ordinance (LCZO) §24.01(A)(1) and Lake County Comprehensive Plan (LCCP) Goal 2,
Policies 10 and 11.

2. Whether the ASC failed to demonstrate compliance with the conditional use permit
requirements for non-farm use in the A-2 zone as required by LCZO 24.19 because the
potential impacts including fugitive dust, invasive weeds, competition for water
resources, wildlife displacement, and increased thermal energy (heat blooms) would
result in a failure to demonstrate that the proposed facility is compatible with farm
uses, consistent with the intent and purposes of ORS 215.243, does not seriously
interfere with accepted farming practices on adjacent lands, and does not materially
alter the stability of the overall land use pattern of the area.

3. Whether the ASC failed to demonstrate the proposed development will not unduly
diminish agriculture from impacts of fugitive dust, invasive weeds, and wildlife
displacement caused by removal of native vegetation, as well as heat blooms caused by
the proposed facility, or unduly increase related public service costs in violation of LCZO
§24.01(A)(1) and LCCP, Goal 2, Policy 17.

Obsidian Solar Center — Draft Final Order on Application for Site Certificate
February 2022
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4. Whether the ASC failed to demonstrate grounds justifying an exception to LCCP Goal 3,
identifying a preference for the preservation of agricultural land, as required by the
LCCP and ORS 469.504(2).

5. Whether the proposed project as identified in the ASC diminishes the value of the
limited parties’ private property and business interests in violation of LCZO §24.01(A)(1)
and LCCP Goal 2, Policy 18.

6. Whether the ASC failed to demonstrate that the design, construction, and operation of
the proposed facility is not likely to result in significant adverse impacts to soil, taking
into account Applicant’s proposed mitigation, in violation of OAR 345-022-0022.

7. Whether the application proposes development that exceeds the existing capacity of
public and private utilities or facilities, including county roads to provide water needed
for the construction of the facility, without Applicant providing funds for the increased
services, in violation of LCZO §24.01(A); LCCP Goal 11, Policy 1; and LCCP Goal 13, Policy
14.

8. Whether the application failed to demonstrate that the proposed development is
compatible with existing uses and will not diminish living conditions in violation of LCZO
§24.01(A)(1) and LCCP Goal 9, Policy 1.

9. Whether the Department’s Proposed Order erred by imposing a condition limiting the
Applicant to 5,000 gallons of water per well per day rather than limiting the Applicant’s
water use to a total of 5,000 gallons per day.

On February 11, 2021, ALJ Allen issued a Notice of Prehearing Conference; Prehearing
Conference Agenda on Case Management Matters; Proposed Contested Case Schedule setting
a case management conference for March 3, 2021. On March 3, 2021, the ALJ convened a
telephonic Case Management PHC. At that time, it was noted that no party/petitioner filed an
appeal to Council from the AL)’s Order on Party Status and Issues. As such, all petitioners were
granted limited party status in this matter. Following the Case Management conference, the AL
issued an Order on Case Management Matters and Contested Case Schedule (Case
Management Order).

Pursuant to the established contested case schedule, on April 19, 2021, the Limited Parties
jointly filed the Limited Parties” Motion to Compel Discovery Responses as well as the
Declaration of Arden J. Olsen with attached Exhibits 1 through 4. Also, on that date, Obsidian
filed Applicant’s Request for Discovery Order for Production by Limited Parties with attached
Exhibits 1 and 2. On May 3, 2021, Obsidian filed Applicant’s Objection to Limited Parties’
Motion to Compel Discovery Responses and Declaration of Derek D. Green in Support of
Applicant’s Objection to Limited Parties’ Motion to Compel Discovery Responses with Exhibits
A through D. Similarly, on May 3, 2021, the Limited Parties jointly filed Limited Parties’
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Objection to Request for Discovery Order. On May 24, 2021, ALJ Allen issued rulings denying
each motion.

The parties filed a draft Stipulated Protective Order on May 20, 2021 for ALl Allen’s
consideration. The ALJ reviewed, approved, and issued the protective order on that same date.
OnJune 7, 2021, the AL convened a telephonic PHC to address inquiries from the parties and
Department regarding exhibit marking conventions and submission of the Decision Making
Record and Administrative Project Record (collectively, the Project Record) into evidence in
advance of the date for submitting written direct testimony and exhibits on June 28, 2021. At
that conference, the parties stipulated to the admission of the entirety of the

two records into evidence. The ALl accepted those records into evidence and instructed the
parties to use current Department assigned naming conventions when referencing those
exhibits in written direct testimony. The ALJ also assigned marking conventions for each party
to use when submitting exhibits not contained in the Project Record. In addition, the ALJ and
parties agreed to an additional PHC to be held July 7, 2021 to hear objections to any additional
exhibits offered through direct written testimony.

The limited parties filed written direct testimony and exhibits on June 28, 2021. On that date,
the limited parties also filed Petitioners’ Hearing Memorandum and Petitioners’ Proposed Site
Certificate Conditions. Neither Obsidian nor the Department filed written direct testimony or
exhibits at that time. Nonetheless, Obsidian filed Applicant Obsidian Solar Center LLC’s
Proposed Site Certificate Condition to Amend the Proposed Order’s Water Right Condition 2.
On July 7, 2021, ALJ Allen convened a PHC to hear objections to the limited parties’ written
direct testimony and exhibits. All parties appeared through counsel. Following objections and
argument from the parties, the ALJ issued rulings as presented in the Proposed Contested Case
Order. At that time, the ALJ granted extensions to the contested case schedule, pertaining to
submission of written rebuttal and sur-rebuttal testimony and exhibits. At the Department’s
request, the ALJ established July 26, 2021 as the filing date for hearing memoranda from
applicant and/or the Department. The ALl also scheduled an additional PHC, using the Webex
platform, for July 30, 2021 to address objections to rebuttal testimony and exhibits.

On July 26, 2021, the applicant filed written rebuttal testimony and exhibits along with
Applicant’s Opening Memorandum. The Department filed its written rebuttal testimony and
exhibits on the same date. The Department also filed Oregon Department of Energy’s Response
to Petitioners’ Proposed Site Conditions as well as Oregon Department of Energy’s Response to
Petitioners’ Hearing Memorandum and Direct Testimony. Finally, the limited parties filed
Response to Applicant’s Proposed Site Conditions.

On July 30, 2021, ALJ Allen convened a PHC using the Webex virtual conference platform.
Senior Assistant Attorney General Patrick Rower (AAG Rowe) appeared for the Department. Mr.
Olson and Mr. Noteboom appeared for the limited parties. Ms. Albrich and Mr. Green appeared
as counsel for the applicant. Ms. Slater appeared as applicant’s representative. Andrew Self also
appeared with applicant to provide any technological support needed by counsel. The parties
presented objections and responses to the proposed rebuttal evidence. The ALJ’s rulings on the
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parties’ objections are set forth in the Proposed Contested Case Order.

On August 9, 2021, the limited parties filed written sur-rebuttal testimony and exhibits. Those
exhibits are set forth in the Proposed Contested Case Order along with any rulings on
objections. On that date, the limited parties also filed Petitioners’ Revised Exhibit and Witness
Lists as well as Petitioners’ Designation of Witnesses for Cross-Examination. On that date,
applicant filed Obsidian Solar Center LLC’'s Response to Oregon Department of Energy’s
Proposed Site Conditions along with Applicant Obsidian Solar Center LLC's Request for Cross-
Examination. Also, on August 9, 2021, the Department filed Oregon Department of Energy’s
Request for Cross-Examination of Witnesses.

Thereafter, in accordance with the contested case schedule, applicant filed Obsidian Solar
Center, LLC's Response to Cross-Examination Requests. In that response, applicant objected to
the limited parties’ request to cross-examine Richard Morehouse on the basis that Mr.
Morehouse should not be subject to cross-examination because he had not submitted any
sworn testimony in this matter. The Department filed Oregon Department of Energy’s Response
to Limited Parties’ Request for Cross-Examination on the same date. Similar to the applicant,
the Department argued that Mr. Morehouse was not subject to cross-examination because he
had not submitted sworn testimony in this matter. On August 17, 2021, the limited parties’ filed
Petitioners’ Reply to Obsidian’s and ODOE’s Responses on Cross-Examination of Richard
Morehouse. Applicant and the limited parties’ each requested, via email on August 17, 2021,
the opportunity to present oral argument on this issue. The ALJ granted the request. On August
20, 2021, ALJ Allen convened an additional telephonic PHC to address the objections to the
limited parties’ designation of Mr. Morehouse for cross- examination. After oral argument from
each party, the AL determined that cross-examination of Mr. Morehouse was inappropriate
because he had offered no sworn testimony in this matter.

ALJ Allen therefore denied the limited parties request to cross-examine Mr. Morehouse. At the
conference, counsel for the limited parties’ also made an oral motion seeking clarification on
the allocation of the burden of proof in this matter based on the language of OAR 345-021-
0100(2). In response, the ALJ provided the Department the opportunity to brief the issue and
reserved ruling on the motion until a later date. The Department filed Oregon Department of
Energy Brief Re: Burden of Proof on August 25, 2021. The AL)’s determination of the allocation
of the burden in this matter is addressed in the Proposed Contested Case Order and also
incorporated in Section IV. Evaluation of Council Standards of this order.??

Throughout the prehearing proceedings, ALJ Allen issued written updates to Council, and
parties, via email on February 16, April 16, June 15, and August 16, 2021. A cross-examination
hearing was held on August 30, 31, and September 1, 2021 via the Webex virtual conference
platform. Mr. Green and Ms. Albrich appeared on behalf of applicant with Ms. Slater appearing
as its representative. Mr. Olson and Mr. Noteboom appeared on behalf of the limited parties.
Ginger Fullerton appeared with Mr. Olson to provide technical assistance. Jerald Simmons,

22 OSCAPPDoc61 Proposed Contested Case Order 2021-12-29., pp. 6-10.
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Leeroy and Nancy Horton, Patrick Barker, Larry Turnbow, Jeremiah and Marian Thorsted, and
Aaron Borror appeared for portions of the hearing over the three days of cross-examination.
AAG Rowe appeared on behalf of ODOE with Sarah Esterson and Todd Cornett. The following
individuals testified at the cross-examination hearing:

Laurie Hutchison;
Kevin Leehmann;
James Lyon;

Alan Parks;

Michael Blair Edwards;
James K. Walls;
Nicholas Johnson;
David Todd Gregory;
Greg Barron-Gafford, PhD;
Darwin Johnson;
Kenneth Hamlington;
Craig Foster;

Aaron De Joia and
Donald Gallagher.

The evidentiary record closed at the conclusion of the cross-examination hearing on September
1, 2021. AU Allen held the record open for submission of written closing arguments.

On September 24, 2021, ODOE filed Oregon Department of Energy’s Closing Argument and
Obsidian filed Applicant Obsidian Solar Center, LLC’s Closing Brief with Appendix 1 and
Attachment 1, consisting of at least a portion of exhibit K to the ASC. Also on that date, the
limited parties filed their Proposed Findings of Fact and Conclusions of Law. Thereafter, on
October 15, 2021, ODOE filed Oregon Department of Energy’s Response to Limited Parties
Closing Argument and Obsidian filed Applicant’s Response to Closing Arguments with
Attachments A and B. Also on October 15, 2021, the limited parties filed Petitioners’ Responses
to ODOE an Obsidian’s Closing Argument. The ALJ closed the record and took the matter under
advisement on that date.

ALJ Allen issued a Proposed Contested Case Order on December 29, 2021 which included his
findings of facts, conclusions of law and conditions of approval associated with each issue. The
proposed conclusions of law for each of the 9 issues are presented below:

1. The limited parties failed to show that the ASC impermissibility includes
development within the Fort Rock Planning Area that is more than 600 feet from
existing roads in violation of Lake County Zoning Ordinance (LCZO) §24.01(A)(1) and
Lake County Comprehensive Plan (LCCP) Goal 2, Policies 10 and 11.

2. The ASC as conditioned in the Department’s Proposed Order complies with the
conditional use permit requirements for non-farm use in the A-2 zone as required by
LCZO §24.19. The limited parties failed to establish the proposed facility, as conditioned,
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will seriously interfere with accepted farming practices on adjacent lands, or that the
facility will materially alter the stability of the overall land use patterns of the area.

3. LCCP Goal 2 Policy 17 is implemented through LCZO §§24.01 and 24.19. The ASC, as
conditioned, demonstrates the proposed facility will comply with LCZO §24.01 and
24.19.

4. The ASC provides sufficient information regarding Applicant’s purported bases to allow
Council to take an exception to LCCP Goal 3, in accordance with ORS 469.504.

5. The limited parties failed to establish that the proposed facility as set forth in the ASC
and conditioned in the Department’s Proposed Order will result in diminution of value
to their private property and/or business interests.

6. The proposed facility as set forth in the ASC and conditioned in the Proposed Contested
Case Order complies with the Council’s Soil Protection standard.

7. The proposed facility as set forth in the ASC and conditioned in this Proposed Contested
Case Order is not likely to exceed the capacity of public or private utilities, roads, or
local emergency services.

8. The ASC, as conditioned in the Department’s Proposed Order, demonstrates the
proposed facility will comply with LCZO §24.01, Statewide Planning Goal 9, and LCCP
Goal 9 Policy 1.

9. The Department’s Proposed Order erroneously permits excessive water use from wells
within the project site and should be corrected to limit Applicant’s use to no more than
5,000 gallons per day from all wells within the project site.

In the Proposed Contested Case Order, the ALJ established January 26, 2022 as the deadline for
filing exceptions and February 9, 2022 as the deadline for filing responses to exceptions. The
Proposed Contested Case Order also provided initial notice of a hearing, to be conducted by
Council, on exceptions and responses, if filed. There were no exceptions filed by the limited
parties or parties to the contested case. On February 2, 2020 AAG Jesse Ratcliffe, Counsel to
Council, notified the limited parties and parties of an opportunity to submit corrections of
Scrivener’s error to the Proposed Contested Case Order by February 10, 2022. Corrections of
Scrivener’s errors to the Proposed Contested Case Order were filed on February 10, 2022 by the
applicant and the Department; those corrections were provided to Council on February 11,
2022 and presented at the February 25, 2022 Council meeting.

On February 11, 2022, the Department issued public notice of the February 25, 2022 Council
review of the Department’s Proposed Order and AL)’s Proposed Contested Case Order, and of a
public hearing (for the parties and limited parties to the contested case proceeding) on material
changes related to the adoption, modification or rejection of the Department’s Proposed Order
and ALJ’s Proposed Contested Case Order as the Final Order on the ASC.
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11.D.4 Final Order

At the February 25, 2022 meeting, Council reviewed the Department’s Proposed Order and
ALJ)’s Proposed Contested Case Order. Their review included an informal vote on material
changes to the Proposed Order and Proposed Contested Case Order. Material changes included
revisions to Section IV.M Public Services and Attachment U-3 of this order (related to the
applicant’s obligation to seek annexation or execute a contract for fire service protection for
structural and non-structural fires at the site); and Scrivener error corrections to the Proposed
Contested Case Order, provided in Attachment D of this order. Council then conducted a
hearing to afford the parties and limited parties to the contested case an opportunity to
comment on the material changes. At the material change hearing, the applicant concurred
with the Council’s proposed changes; the Department had no comments; and the limited
parties did not participate.

Following the close of the material change hearing, Council voted to adopt the Proposed Order
and Proposed Contested Case Order, with modifications, as the Final order and granted issuance
of a site certificate (Attachment A of this order). The ALJ’s Proposed Contested Case Order is
incorporated into this Final Order and is included as Attachment D. Because ALJ Allen’s findings
of facts and conclusions of law must stand on their own, they are adopted by footnote
reference in each applicable section of this order.

Table 1: Council Adoption of Proposed Contested Case Order into Proposed/Final Order below
presents a guide to demonstrate the location of findings and facts, legal opinion, and
conclusions of law as presented in the ALJ’s Proposed Contested Case Order for each of the
nine contested case issues; and, the location within this final order where those facts, legal
opinion and conclusions of law are incorporated by reference and are adopted as part of the
Council’s final findings of fact and conclusions of law.
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Table 1: Council Adoption of Proposed Contested Case Order into Proposed/Final Order

No.

Contested Case Issue

Proposed Contested Case Order

Findings of Fact

Conclusions
of Law

Opinion

(No. and

pp.)

PP.

Incorporation into
Proposed/Final Order

Whether the ASC impermissibly includes development within the
Fort Rock Planning Area that is more than 600 feet from existing
roads in violation of Lake County Zoning Ordinance (LCZO)
§24.01(A)(1) and Lake County Comprehensive Plan (LCCP) Goal 2,
Policies 10 and 11.

Whether the ASC failed to demonstrate compliance with the
conditional use permit requirements for non-farm use in the A-2
zone as required by LCZO 24.19 because the potential impacts
including fugitive dust, invasive weeds, competition for water
resources, wildlife displacement, and increased thermal energy
(heat blooms) would result in a failure to demonstrate that the
proposed facility is compatible with farm uses, consistent with the
intent and purposes of ORS 215.243, does not seriously interfere
with accepted farming practices on adjacent lands, and does not
materially alter the stability of the overall land use pattern of the
area.

Whether the ASC failed to demonstrate the proposed
development will not unduly diminish agriculture from impacts of
fugitive dust, invasive weeds, and wildlife displacement caused by
removal of native vegetation, as well as heat blooms caused by
the proposed facility, or unduly increase related public service
costs in violation of LCZO §24.01(A)(1) and LCCP, Goal 2, Policy 17.

Whether the ASC failed to demonstrate grounds justifying an
exception to LCCP Goal 3, identifying a preference for the
preservation of agricultural land, as required by the LCCP and ORS
469.504(2).

Whether the proposed project as identified in the ASC diminishes
the value of the limited parties’ private property and business

14-61

1 (pp.60)

83-87

IV.E.1 Land Use

2 (pp.60)

87-90,
105-
106

3 (pp.60-
61)

90-92,
105-
106

4 (pp.62)

92-96

IV.E. Land Use;
IV.H. Fish and Wildlife
Habitat;

IV.M Public Services

5 (pp.62)

96-97

IV.E.1 Land Use
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Table 1: Council Adoption of Proposed Contested Case Order into Proposed/Final Order

Proposed Contested Case Order

.. Conclusions .. Incorporation into
No. Contested Case Issue Findings of Fact of Law Opinion ProposedFinal Order
(No. and pp.) pp.
interests in violation of LCZO §24.01(A)(1) and LCCP Goal 2, Policy
18.
Whether the ASC failed to demonstrate that the design,
construction, and operation of the proposed facility is not likely to 97-98,

6 | result in significant adverse impacts to soil, taking into account 6 (pp.62) 103- IV.D. Soil Protection
Applicant’s proposed mitigation, in violation of OAR 345-022- 104
0022.

Whether the application proposes development that exceeds the
existing capacity of public and private utilities or facilities,
including county roads to provide water needed for the 99-100, IV.E. Land Use;

7 . e . . . 7 (pp.62) 106- . .
construction of the facility, without Applicant providing funds for 107 IV.M Public Services
the increased services, in violation of LCZO §24.01(A); LCCP Goal
11, Policy 1; and LCCP Goal 13, Policy 14.

Whether the application failed to demonstrate that the proposed
development is compatible with existing uses and will not 100-

8 diminish living conditions in violation of LCZO §24.01(A)(1) and 8 (pp-62) 101 V.1 Land Use

LCCP Goal 9, Policy 1.
Whether the Department’s Proposed Order erred by imposing a
condition limiting the Applicant to 5,000 gallons of water per well 101- .

9 per day rather than limiting the Applicant’s water use to a total of 2 (pp-62) 103 IV.Q 3. Water Rights

5,000 gallons per day.

Acronym List:
pp. = Page number(s); No. = Number; Ftnt. = Footnote
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The Council’s final order is subject to judicial review by the Oregon Supreme Court. Only a party
to the contested case proceeding may request judicial review and the issues on appeal are
limited to those raised by the parties to the contested case proceeding. A petition for judicial
review must be filed with the Supreme Court within 60 days after the date of service of the
Council’s final order or within 30 days after the date of a petition for rehearing is denied or
deemed denied.?® Notice of appeal rights is presented following section V. Final Conclusions and
Order of the Council of this order.

lll. DESCRIPTION OF THE PROPOSED FACILITY

The information presented in this section is based upon details provided in ASC Exhibits B and
C. Section lll.A., Proposed Facility Components describes proposed facility components and
Section IIl.B., Proposed Facility Location and Site Boundary described the proposed facility
location and site boundary.

A proposed facility includes the energy facility together with any related or supporting facilities.
Related or supporting facilities means any structure proposed by the applicant to be
constructed or substantially modified in connection with the construction of an energy
facility.?* The proposed facility is described below as the energy facility and its related or
supporting facilities. As stated in ASC Exhibit B, the proposed facility includes a solar
photovoltaic (PV) energy generation facility and related or supporting facilities, with a nominal
generating capacity of up to 400 MWac.

In the ASC, the applicant analyzes impacts associated with two design scenarios:

1. Full build-out without battery storage (“PV only”)
2. Full build-out with battery storage (dispersed or centralized) (“PV plus storage”)

There is one potential layout presented for PV only (ASC Exhibit B, Figure B-2), and two
potential layouts presented for PV plus storage: one with centralized battery storage and one
with dispersed battery storage (ASC Exhibit B, Figures B-3 and B- 4). The dispersed battery
storage layout would likely have greater potential impacts on resources than centralized
battery storage, due to the increased number of battery storage enclosures; therefore, the
applicants’ analyses throughout the ASC and this order is based on the greater impacts
associated with the PV plus storage layout.

23 ORS 469.403.
24 OAR 345-001-0010(21) and — (50)
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lll.LA. Proposed Facility Components?
Solar Photovoltaic (PV) Energy Facility

The proposed energy facility would be comprised of up to 1.7 million solar PV modules
consisting of solar panels, trackers, racks, posts, inverter/transformer units and above- and
belowground cabling. The proposed energy facility would include approximately 246,444
galvanized steel posts for solar panels, which would be hydraulically driven into the ground at a
depth of 5 to 8 feet, with an approximately 4-foot aboveground height. Solar panels with anti-
reflective coating would be dark bluish in color, with anti-reflective coating. Solar PV modules
would be placed on non-specular metal galvanized steel racks, with dimensions of
approximately 3’ x 7’ x 7’ at full tilt. The inverter/transformer units and cabling are part of the
34.5 kV electrical collection system, as further described below.

Related or Supporting Facilities®®
Proposed related or supporting facilities, as further described below, would include:

e 34.5kV electrical collection system

e Up to 4 collector substations (approximately 1 acre each)

e 115/500 kV step-up substation (on approximately 3 acres)

e Up to 2 operations and maintenance (O&M) building(s); and, Supervisory Control and
Data Acquisition (SCADA) System

e Site access/gates, approximately 50 miles of internal/perimeter roads, and 7-foot tall
perimeter fencing

e 2 miles of 115 kV transmission line

Battery Storage System Components:
e Long-Duration Flow Batteries

25 OSCAPPDoc4-6 DPO Comments Applicant 2020-04-28. Applicant requests removal or revisions to certain facility
descriptions throughout the DPO. The descriptions and details in this order are derived from information provided
in the ASC. The Department has not incorporated most of the applicant requests to revise proposed facility
descriptions and retains descriptions from the ASC. The description of proposed facility components relate to the
evaluation of potential impacts under applicable Council standards and other applicable rules. However, the
Department noted that Mandatory Condition OAR 345-025-0006(3), recommended in the proposed order as
General Standard Condition 3, provides that the applicant shall design, construct, operate, and retire the facility
substantially as described in the site certificate. Further, under ORS 469.401(4), matters that are not included in
and governed by the site certificate include but are not limited to design or operational issues that do not relate to
siting the facility.

26 |n the ASC, the applicant proposes and describes temporary construction staging areas as related or supporting
facilities. The applicant explains that it or its contractor would use temporary staging areas to facilitate
construction of the proposed facility, equipment would be delivered to facilitate assembly and installation of
materials. The Department notes that because the applicant anticipates these areas would become part of the
permanent site boundary and are considered permanent impacts under the Council’s standards, they would not be
considered related or facilities, therefore are not listed as such in this order.

Obsidian Solar Center - Final Order on Application for Site Certificate
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e Battery Storage Enclosures
e Cell Stack
e Balance of Plant

34.5 kV Electrical Collection System

Proposed 34.5 kV electrical collection system components would include combiner boxes, up to
2 million miles of above- and belowground cable, approximately 160 Power Electronics
FS3000M or similar solar inverter units with integrated transformers, and approximately 160
“home run” underground cables.

Combiner boxes would be located throughout each module block, and larger direct current (dc)
cables would run from combiner boxes to inverter stations. Depending on the exact solar panel
brand that would be selected between 3,000 and 6,000 miles of mostly underground collector
cable would be installed in 5’ x 3’ excavated trenches.?” Where necessary due to ground
conditions or sensitive areas (i.e. delineated playas, ASC Exhibit J), the collector cable would be
located above ground in trays mounted on the racking below the panels. The inverter
alternating current (ac) output voltage would be stepped up to a higher voltage (34.5 kV) by
integrated transformer/solar inverter units, which would then be stepped up to 34.5 kV within
the solar array for transmission to the proposed collector substations.

Collector Substations

Four collector substations are proposed, with each substation containing an oil-filled
transformer, with substation equipment heights up to 10 feet (with lightening protection up to
40 feet tall). The substation area would be approximately 1 acre, each. Each collector
substation would include equipment, foundations, poles, and anchoring systems.

115/500 kV Step-up Substation

The proposed 115/500 kV step-up substation would occupy approximately 3 acres and would
contain approximately one 115 kV input structure, two 115 kV circuit breakers, two 115/500 kV
transformers, two 500 kV circuit breakers, 500 kV output structures, and a control building for
housing control and communication equipment. The transformers would contain approximately
50,000 (total) gallons of transformer oil. The height of the main electrical equipment would be
approximately 10 feet, however, the lightning and structural components receiving power from
the 115 kV gen-tie line or sending the power from the step-up substation to the Portland
General Electric (PGE) point of interconnection (POI) would be around 65 feet to 100 feet.?® All
equipment and structures would be electrically grounded in accordance with NESC standards.
The proposed step-up substation would be enclosed on all four sides by a 7 to 8-foot chain-link

27 OSCAPPDoc4-6.5 DPO Comments Applicant Responses to DPO Comments 2020-07-22; Email from Donny
Gallagher, Director of Engineering at Swinerton Renewable Energy.
28 OSCAPPDoc20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09.
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fence. A metal access gate would also be approximately 20 feet wide and be 7 to 8 feet high.
The perimeter fence and gates would be fitted with barbed wire for increased security. The
substation would be accessed by a 20-foot wide new access road connecting to Connley Lane.

The proposed step-up substation would have access and maintenance lighting. The access
lighting would be low-intensity and controlled by photo sensors. Maintenance lights would be
used only when required for maintenance outages and emergency repairs occurring at night.
Lights would be directed downward and shielded to reduce glare.

Once the power is “stepped up,” it would be transferred to an adjacent, not yet constructed,
Portland General Electric (PGE) substation for interconnection to the regional grid. The
proposed 115/500 kV step-up substation and the PGE substation would share a fence line.
Applicant would own the 500-kV output structure until it crosses the shared fence line at which
point PGE would own the 500 kV output structure and would control the interconnection point
at the PGE substation.

Operation and Maintenance (O&M) Building(s)

Two O&M buildings are proposed, to be used for storage of extra equipment and supplies. The
O&M building(s) would consist of a warehouse-like storage area; restrooms and employee work
areas; an exempt groundwater well; and possibly a septic system as discussed further in IV.M.,
Public Services, of this order. Each O&M building would be located on approximately 0.5 acres
(including parking areas) and consist of a building approximately 50 by 50 feet in size and
approximately 14 feet in height. The applicant may opt to not install a bathroom and sink for
operational staff and site visitors to use, in which case applicant would contract with a local
service provider for portable toilets and handwashing stations. Under this scenario, no on-site
septic system would be required.

Supervisory Control and Data Acquisition (SCADA) System

A proposed supervisory control and data acquisition (SCADA system) would be installed to
collect operating and performance data from the solar array. The SCADA system would allow
remote operation of the proposed facility. Fiber optic cables for the SCADA system would be
installed with the collection system. In areas where the collection system would be buried, the
fiber cables would be installed in the same trench. Where the collection system is aboveground,
the fiber cables would be mounted on overhead poles with conductors. The O&M buildings
would contain the SCADA human machine interface (HMI) system. The SCADA HMI software
platform would be programmed with various multi-level priority alarms for electrical hazards,
fire and other operational issues.

Site Access, Internal/Perimeter Roads and Perimeter Fencing

Primary access to Area A would be provided from Qil Dri Road (County Road S-14 G), a local
access road that provides connection between Christmas valley Road and Country Road 5-12 A.

Obsidian Solar Center - Final Order on Application for Site Certificate
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Secondary access to Area A would be located north of County Road 5-12A. Primary access to
Area D would be provided from Connley Lane (County Road 5-10 C).

Approximately 50 miles of internal and perimeter roads would be constructed within the
proposed facility perimeter fence. Internal and perimeter road materials would include
compacted native soil or gravel; roads would be designed to act as fire breaks and would be
sufficiently sized for emergency vehicle access in accordance with 2014 Oregon Fire Code or the
current fire code. Internal roads would be a minimum of 12 feet in width; the perimeter road
would be 20 feet wide with additional space to provide at least a 30-foot, noncombustible,
defensible space clearance to help prevent the spread of any fires from within or outside of the
site boundary.

An approximately 18-mile, 7-foot chain-link fence, including 1-foot of barbed wire, would be
installed around the perimeter of the proposed facility.

115 kV Transmission Line

The proposed facility would include a new, overhead double-circuit 115 kV transmission line,
extending approximately 0.5 mile within a private property transmission easement, to be
secured prior to construction, and then for approximately 1.5 miles within an existing county
road (Connley Lane) right-of-way from Area A to Area D. The proposed 115 kV transmission line
would be supported by approximately 37, single steel monopole structures up to 6 feet in
diameter, spaced approximately 300 feet apart, and approximately 70 feet in height. The
monopole structures would be set on concrete foundations up to 20 feet deep, which may have
directional anchoring system structures.

Battery Storage System

The proposed battery storage system would include flow technology batteries and related
components, enclosed within up to 134 steel-framed structures, approximately 50 feet wide, 67
feet long and up to 30 feet tall, located at a centralized location or at dispersed locations within
the facility perimeter fence. Flow technology batteries store energy in a non-hazardous liquid
electrolyte which is then flowed through a stack of electrodes. The battery system containers
for the flow batteries would likely be shipped and installed dry with the electrolyte added
onsite (e.g., water will be brought onsite in water trucks or tanks and added to the other redox
components). Following installation, the electrolyte system would be sealed and would not
require replacement or additives.?

The estimated capacity of battery storage facilities is up to approximately 50 MW of
charge/discharge capacity and up to 250 megawatt-hours (MWh) of long-term storage (56
hours).? Technological advances currently enable up to approximately 200 MW of

29 OSCAPPDoc4 ASC 22 OSC ASC Exhibit V 2019-10-17, V.2.2.
30 OSCAPPDoc4 ASC 02 OSC ASC Exhibit B 2019-10-17, B.3.
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charge/discharge capacity and up to 800 MWh of long-term storage within any increase in the
number of battery storage enclosures or related components, only requiring additional non-
hazardous liquid electrolyte. ASC Exhibit B Figures B-3 and B-4 represents potential layouts for
the dispersed and centralized battery storage facilities. To represent the maximum impacts
associated with the proposed facility, the applicant assumes that the dispersed battery storage
facilities would be used. The applicant explains that approximately 134 battery storage
enclosures (with concrete foundations) would be utilized under the dispersed battery storage
scenario.

The proposed facility would use approximately 160 Power Electronics FS3000M or similar
inverters to convert from dc to ac power and may include converters to convert the voltage of
the dc current in and out of the battery.3* Inverters would be outdoor rated, negatively
grounded and would include ground fault detection and interruption capable of detecting
ground faults in the dc current carrying conductors and components, intentionally grounded
conductors, insulation monitoring, dc and ac overvoltage protection and lightning protection,
humidity control, and data acquisition and communication monitoring interface.

Flow batteries consist of a cell stack with the balance of plant (BOP) on either side. The BOP
consists of large polymer tanks on each side of the cell stack, pumps, piping (polyvinyl chloride),
thermal controls, and power conversion hardware (single stage, bidirectional inverters). The
BOP storage tanks contain a non-hazardous, water-based electrolyte/polymer used as redox-
active compounds to store energy. The BOP system would have primary and secondary spill
containment devices to avoid inadvertent mixing of the aqueous electrolytes contained in the
tanks with groundwater or soils. The electrolyte fluid is non-toxic, non-flammable, and
thermally stable. The thermal system control in the BOP is a combination of a heating,
ventilation, air conditioning (HVAC) air-to-air and glycol-to-air (non-toxic) heat exchanger,
keeping the batteries thermally stable over a wide operating range.®

l11.B. Proposed Facility Location and Site Boundary

As discussed in the previous section, the site boundary encompasses approximately 3,921 acres
and includes geographic areas referred to as Area A, Area D, and the transmission line corridor.
Within the proposed site boundary, approximately 332 acres are identified as avoidance areas
where no disturbance would occur due to sensitivity of environmental resources.

The proposed site boundary is approximately 10 miles east of Fort Rock and 6 miles northwest
of Christmas Valley, which are both unincorporated communities in northern Lake County.
Within the proposed site boundary, Area A contains approximately 3,863 acres, located mostly
on private land and some public lands (about 640 acres) owned by the Oregon Department of
State Lands (DSL). The land within Area A is mostly sagebrush shrubland, but also contains
relatively small areas of sand dunes and playas. The primary existing land use in Area A is light

31 OSCAPPDoc4 ASC 02 OSC ASC Exhibit B 2019-10-17, B.2.
32 OSCAPPDoc4 ASC 02 OSC ASC Exhibit B 2019-10-17, B.3.
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to moderate seasonal cattle grazing. The areas adjacent to Area A are mostly pivot-irrigated
crop circles and some sagebrush shrubland. Oil Dri North Road runs along the eastern border of
Area A as well as a portion of the northern border. Area A would contain the solar PV module
blocks, battery storage enclosures, inverter/transformer units, collector substations, above and
belowground 34.5 kV electrical collection system, operations and maintenance buildings, and
other associated components and would be enclosed in a perimeter fence with gated access.

Area D is approximately 2 miles west of Area A, located on private land and contains
approximately 44 acres. Area D would contain the 115/500 kV step-up substation and point of
interconnection. The land within Area D is mostly non-native forb habitats except for a small
portion of pivot-irrigated crop circle in the northeastern corner, which would not be impacted
by the proposed step-up substation (Area D is not included in the water right place of use).

The proposed transmission line corridor would be 60 feet in width and would extend
approximately 2 miles from the proposed collector substation in Area A to the proposed
115/500 kV step-up substation in Area D. For approximately 0.5 miles from Area A, the corridor
would be located within private property, within a 60 foot wide transmission easement, to be
secured prior to construction. For the remaining 1.5 miles to Area D, the corridor would be
located within an existing 60-foot county road (Connley Lane) right-of-way, to be authorized by
the county prior to construction.

The regional location of the proposed facility site boundary and transmission line corridor are
presented in Figure 1, Proposed Facility Location. The location of proposed facility components
are presented in Figure 2, Proposed Facility Layout (with Dispersed Battery Storage).

Obsidian Solar Center - Final Order on Application for Site Certificate
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Figure 1: Proposed Facility Location
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Figure 2: Proposed Facility Layout (with Dispersed Battery Storage)
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IV. EVALUATION OF COUNCIL STANDARDS

As discussed above, ORS 469.320 requires a site certificate from the Energy Facility Siting
Council (EFSC or Council) before construction of a “facility.” ORS 469.300(14) defines “facility”
as an “energy facility together with any related or supporting facilities.” The proposed facility
qualifies as an “energy facility” under the definition in ORS 469.300(11)(a)(D)(iii) because it is a
solar photovoltaic power generation facility that would use more than 1,920 acres of nonarable
(i.e. lands not considered high-value farmland pursuant to ORS 195.300(10) or arable land.?3

To issue a site certificate for a proposed facility, the Council must determine that “the facility
complies with the applicable standards adopted by the Council pursuant to ORS 469.501 or the
overall public benefits of the facility outweigh any adverse effects on a resource or interest
protected by the applicable standards that the facility does not meet.”3* The Council must also
determine that the proposed facility complies with all other applicable Oregon statutes and
administrative rules, as identified in the project order, excluding requirements governing design
or operational issues that do not relate to siting3> and excluding compliance with requirements
of federally-delegated programs.3® Nevertheless, the Council may consider these programs in
the context of its own standards to ensure public health and safety and protection of the
environment.?’

Under ORS 469.310, the Council is charged with ensuring that the “siting, construction and
operation of energy facilities shall be accomplished in a manner consistent with protection of
the public health and safety.” ORS 469.401(2) further provides that the Council must include in
the site certificate “conditions for the protection of the public health and safety,” for the time
for completion of construction, and to ensure compliance with the standards, statutes and rules
described in ORS 469.501 and ORS 469.503.”38 The Council implements this statutory
framework and ensures the protection of public health and safety by adopting findings of fact,
conclusions of law, and conditions of approval concerning the proposed facility’s compliance
with the Council’s Standards for Siting Facilities at OAR 345, Divisions 22, 24, 26, and 27.

This order includes the Council’s analysis of whether the applicant can satisfy each applicable
Council Standard, statutes, administrative rules and applicable local government ordinances
(with mitigation and subject to compliance with conditions, as applicable). This analysis is based
on whether the applicant has demonstrated that a preponderance of evidence on the

33 The definitions contained in ORS 469.300 and OAR 345-001-0010 apply to terms used in this proposed order.

34 ORS 469.503(1).

35 As stated above, such matters include design-specific construction or operation standards and practices that do
not relate to siting, as well as matters relating to employee health and safety, building code compliance, wage and
hour or other labor regulations, or local government fees and charges.

36 ORS 469.401(4); ORS 469.503(3).

37 The Council does not have jurisdiction over matters that are not included in and governed by the site certificate
or amended site certificate. However, the Council may rely on the determinations of compliance and the
conditions in the permits issued by these state agencies and local governments in deciding whether the facility
meets other standards and requirements under its jurisdiction.

38 ORS 469.401(2).
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administrative record of the proposed order and record of the contested case proceeding
(decision records) supports findings and conclusions of compliance with all applicable
requirements. .*

IV.A. General Standard of Review: OAR 345-022-0000

(1) To issue a site certificate for a proposed facility or to amend a site certificate, the
Council shall determine that the preponderance of evidence on the record supports the
following conclusions:

(a) The facility complies with the requirements of the Oregon Energy Facility Siting
statutes, ORS 469.300 to ORS 469.570 and 469.590 to 469.619, and the standards
adopted by the Council pursuant to ORS 469.501 or the overall public benefits of the
facility outweigh the damage to the resources protected by the standards the facility
does not meet as described in section (2);

(b) Except as provided in OAR 345-022-0030 for land use compliance and except for
those statutes and rules for which the decision on compliance has been delegated by
the federal government to a state agency other than the Council, the facility
complies with all other Oregon statutes and administrative rules identified in the
project order, as amended, as applicable to the issuance of a site certificate for the
proposed facility. If the Council finds that applicable Oregon statutes and rules, other
than those involving federally delegated programs, would impose conflicting
requirements, the Council shall resolve the conflict consistent with the public interest.
In resolving the conflict, the Council cannot waive any applicable state statute.
KK K
(4) In making determinations regarding compliance with statutes, rules and ordinances
normally administered by other agencies or compliance with requirement of the Council
statutes if other agencies have special expertise, the Department of Energy shall consult
such other agencies during the notice of intent, site certificate application and site
certificate amendment processes. Nothing in these rules is intended to interfere with the
state’s implementation of programs delegated to it by the federal government.

Findings of Fact

OAR 345-022-0000 provides the Council’s General Standard of Review and requires the Council
to find that a preponderance of evidence on the record supports the conclusion that a
proposed facility would comply with the requirements of EFSC statutes and the siting standards
adopted by the Council and that a proposed facility would comply with all other Oregon

39 OSCAPPDoc61 Proposed Contested Case Order 2021-12-29., pp. 6-10.
ORS 469.503(1); OAR 345-022-0000(1).
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statutes and administrative rules applicable to the issuance of a site certificate for the proposed
facility.*°

The requirements of OAR 345-022-0000 are discussed in the sections that follow. The
Department consulted with reviewing agencies including; state agencies, tribal governments,
and the Lake County Board of Commissioners during review of the ASC to aid in the evaluation
of whether the proposed facility would satisfy the requirements of applicable statutes, rules,
and ordinances otherwise administered by other agencies and governments.** Additionally, in
many circumstances the Department relies upon these reviewing agencies’ special expertise in
evaluating compliance with the requirements of Council standards.

OAR 345-022-0000(2) and (3) apply to ASCs where an applicant has shown that the proposed
facility cannot meet Council standards, or has shown that there is no reasonable way to meet
the Council standards through mitigation or avoidance of the damage to protected resources;
and, for those instances, establish criteria for the Council to evaluate in making a balancing
determination. The applicant does not assert that the proposed facility would not meet an
applicable Council standard. Therefore, OAR 345-022-0000(2) and (3) do not apply to this
review.

Certificate Expiration (OAR 345-027-0313)

Under OAR 345-015-0085(8), the site certificate is effective upon execution by the Council and
the applicant. ORS 469.370(12) requires the Council to “specify in the site certificate the date by
which construction of the facility must begin.” ORS 469.401(2) requires that the site certificate
contain a condition “for the time for completion of construction.” Under OAR 345-025-0006(4),
the certificate holder must begin construction on the facility no later than the construction
beginning date specified by Council in the site certificate. “Construction” is defined in ORS
469.300(6) and OAR 345-010-0010(12) to mean “work performed on a site, excluding surveying,
exploration or other activities to define or characterize the site, the cost of which exceeds
$250,000.”

In the ASC Exhibit B, the applicant explains that it anticipates having a rolling construction
schedule, with “modest” construction activities in the beginning and then an “average rate of
0.8 MW per day (with up to 2 MW per day during peak summer months)”, with construction
completion two years after beginning full build out.*> ASC Exhibit U describes that construction
is expected to take approximately two years, with crews typically working on approximately 60-

40 OAR 345-022-0000(2) and (3) apply to proposed facilities where an applicant has shown that the proposed
facility cannot meet Council standards or has shown that there is no reasonable way to meet the Council standards
through mitigation or avoidance of adverse effects to protected resources; and, for those instances, establish
criteria for the Council to evaluate in making a balancing determination. The applicant does not assert that the
proposed facility cannot meet an applicable Council standard. Therefore, OAR 345-022-0000(2) and (3) do not
apply to this review.

41 Reviewing agencies, as defined in OAR 345-001-0010 (51).

42 OSCAPPDoc4 ASC 02 OSC ASC Exhibit B 2019-10-17, B.1.
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acre sections at a time.** The applicant does not request Council to consider a specific
construction commencement or completion deadline, but states in the ASC that construction
would be completed within two years after beginning. The applicant’s impact analysis related
to construction impacts assumes a “worse-case” scenario of all construction activities occurring
for two years until the proposed facility is complete.

While each ASC is evaluated on its own facts, the Council has decided during its review of
previous energy facility ASCs that an applicant should typically have up to three years to
commence construction and three to six years to complete construction from the date of
Council action. An applicant request to begin and complete construction within a longer
timeframe must be balanced against potential changes in the existing environment (such as
wildlife habitat) and in land use ordinance provisions and Council standards in the interim. In
contrast, the Council should also consider unforeseen factors that could impact a certificate
holder’s ability to meet the construction commencement and completion deadlines, such as
financial, economic, or technological changes. The Council also considers the pre-construction
obligations in conditions of approval. An applicant is obligated to comply with all applicable pre-
construction conditions prior to beginning construction activities. Pre-construction conditions
include verification surveys related to wildlife habitat, geotechnical, and cultural, as well as the
finalization of impact and mitigation plans currently in draft form, as discussed in this order.
Several pre-construction conditions include review and approval by the Department, in
coordination with applicable reviewing agencies. This review and approval process must occur
for the applicant to begin construction activities, as defined in OAR 345-010-0010(12), for a
portion or all the proposed facility, even for the applicant-proposed “rolling construction
schedule.” Because the applicant does not request Council to consider a specific timeframe to
begin construction, consistent with other EFSC-approved facilities, the Council imposes a
requirement that the applicant commence construction of the proposed facility within three-
years following the date of Council action.

In the ASC, the applicant represents that construction would be completed within two years of
commencement, but requests that Council impose a construction completion deadline based
on the date of Council action (i.e. Council decision on Final Order on ASC), resulting in a
construction duration extending 6 years. The Department concurs that an applicant should be
afforded flexibility on the timing of construction commencement — reflected in General
Standard Condition 1 which authorizes up to 3 years from the date of Council action for the
applicant to commence construction. In contrast, however, the Department does not consider
flexibility of up to 6 years to complete construction appropriate based on the 2-year
construction duration evaluated in the ASC.* The Council imposes a requirement for

43 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.

4 In comments on the record of the DPO, applicant requests that recommended General Standard Condition 1 be
amended to authorize construction completion 6 years following the effective date of the site certificate. The
Council has moved from establishing construction commencement and construction deadlines based on effective
date of site certificate to deadlines based on date of Council action to avoid authorizing additional time within
construction timeframes as a result of time incurred during transaction of site certificate execution. OSCAPPDoc4-6
DPO Comments Applicant 2020-04-28.
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Oregon Energy Facility Siting Council

completion of proposed facility construction three years from the date of construction
commencement. The Council’s construction commencement and completion deadline is
consistent with the deadlines imposed for previously approved facilities.

General Standard Condition 1: The certificate holder shall begin and complete construction
of the facility by the dates specified in the site certificate.

a. Construction of the facility shall commence within three years after the date of
Council action [February 25, 2025]. Within 7 days of construction commencement,
the certificate holder shall provide the Department written verification of the
construction commencement date and that it has met the construction
commencement deadline.

b. Construction of all facility components shall be completed within three years after
construction commencement identified in (a.) of this condition. Within 7 days of
construction completion, the certificate holder shall provide the Department written
verification that it has met the construction completion deadline.

[GEN-GS-01; Mandatory Condition OAR 345-025-0006(4)]

Mandatory and Site-Specific Conditions in Site Certificates [OAR 345-025-0006 and OAR 345-
025-0010]

OAR 345-025-0006 lists certain mandatory conditions that the Council must adopt in every site
certificate. Mandatory conditions OAR 345-025-0006(7) through (9) and (16) are discussed and
applied in Section IV.G., Retirement and Financial Assurance, of this order as they relate to the
restoration of the site, Council approval of a retirement plan, and bonding requirements of the
applicant. Mandatory conditions OAR 345-025-0006(12) through (14) are discussed and applied
in Section IV.C, Structural Standard, because they are associated with the design, construction
and the operation of the proposed facility to avoid dangers of seismic hazards, coordination
with and notifications to the Department of Geology and Mineral Industries. In addition,
pursuant to OAR 345-025-0006(10), the Council shall include as conditions in the site certificate
all representations in the ASC and supporting record the Council deems to be binding
commitments made by the applicant, as necessary to avoid or minimize a potential impact.
Mandatory conditions that are not otherwise addressed in the evaluation of compliance with
specific standards are discussed below, in the context of the Council’s General Standard of
Review.

The following are applicable mandatory conditions required pursuant to OAR 345-025-0006:

General Standard Condition 2: The certificate holder shall submit a legal description of the
site to the Oregon Department of Energy within 90 days after beginning operation of the
facility. The legal description required by this rule means a description of metes and bounds
or a description of the site by reference to a map and geographic data that clearly and
specifically identify the outer boundaries that contain all parts of the facility.

[OPR-GS-01; Mandatory Condition OAR 345-025-0006(2)]
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General Standard Condition 3: The certificate holder shall design, construct, operate, and
retire the facility:

a. Substantially as described in the site certificate;

b. In compliance with the requirements of ORS Chapter 469, applicable Council rules,
and applicable state and local laws, rules and ordinances in effect at the time the
site certificate is issued; and

c. In compliance with all applicable permit requirements of other state agencies.

[GEN-GS-02; Mandatory Condition OAR 345-025-0006(3)]

General Standard Condition 4: Except as necessary for the initial survey or as otherwise
allowed for wind energy facilities, transmission lines or pipelines under this section, the
certificate holder shall not begin construction, as defined in OAR 345-001-0010, or create a
clearing on any part of the site until the certificate holder has construction rights on all
parts of the site. For the purpose of this rule, “construction rights” means the legal right to
engage in construction activities. For the transmission line associated with the energy
facility, if the certificate holder does not have construction rights on all parts of the site, the
certificate holder may nevertheless begin construction, as defined in OAR 345-001-0010, or
create a clearing on a part of the site if the certificate holder has construction rights on that
part of the site and the certificate holder would construct and operate part of the facility on
that part of the site even if a change in the planned route of a transmission line occurs
during the certificate holder’s negotiations to acquire construction rights on another part of
the site.

[PRE-GS-01; Mandatory Condition OAR 345-025-0006(5)]

General Standard Condition 5: If the certificate holder becomes aware of a significant
environmental change or impact attributable to the facility, the certificate holder shall, as
soon as possible, submit a written report to the Department describing the impact on the
facility and any affected site certificate conditions.

[GEN-GS-03; Mandatory Condition OAR 345-025-0006(6)]

General Standard Condition 6: Upon completion of construction, the certificate holder shall
restore vegetation to the extent practicable and shall landscape all areas disturbed by
construction in a manner compatible with the surroundings and proposed use. Upon
completion of construction, the certificate holder shall remove all temporary structures not
required for facility operation and dispose of all timber, brush, refuse and flammable or
combustible material resulting from clearing of land and construction of the facility.
[OPR-GS-01; Mandatory Condition OAR 345-025-0006(11)]

In ASC Exhibit B, the applicant discusses that it may lease, sell, share ownership of portions of
the proposed facility with outside customers. In the event there is a change in the ownership,
possession or control of the facility or the then certificate holder, a transfer of the site

certificate is required subject to the requirements of OAR 345-027-0100. A transfer of the site
certificate does not terminate the transferor’s duties and obligations under the site certificate
until the Council approves a request for amendment to transfer the site certificate and issues
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an amended site certificate. Mandatory Condition OAR 345-025-0006(15) below is included in
each site certificate, and the Department highlights the condition specific to the applicant’s
discussion of transferring portions of the proposed facility in the ASC.

General Standard Condition 7: Before any transfer of ownership of the facility or ownership
of the site certificate holder, the certificate holder shall inform the Department of the
proposed new owners. The requirements of OAR 345-027-0100 apply to any transfer of
ownership that requires a transfer of the site certificate.

[GEN-GS-04; Mandatory Condition OAR 345-025-0006(15)]

Site Specific Conditions [OAR 345-025-0010]

In addition to mandatory conditions imposed on all facilities, the Council rules also include “site
specific” conditions at OAR 345-025-0010 that the Council may include in the site certificate to
address issues specific to certain facility types or proposed features of facilities.*

Because the proposed facility includes a 115-kV transmission line, the Council adopts the
following site-specific conditions:

General Standard Condition 8: The certificate holder shall:

a. Design, construct and operate the transmission line in accordance with the
requirements of the National Electrical Safety Code as approved by the American
National Standards Institute; and

b. The certificate holder shall develop and implement a program that provides
reasonable assurance that all fences, gates, cattle guards, trailers, or other objects
or structures of a permanent nature that could become inadvertently charged with
electricity are grounded or bonded throughout the life of the line.

[GEN-GS-05; Site Specific Condition OAR 345-025-0010(4)]

General Standard Condition 9: The certificate holder is authorized to construct a 115-kV
transmission line anywhere within the approved corridor, subject to the conditions of the
site certificate. The approved corridor extends approximately 2 miles from Area A to Area D.
From east to west, the first 0.5-mile corridor extends 60 feet in width within a private
property transmission easement, and the remaining 1.5-mile corridor extending 60 feet in
width within the exiting road right-of-way of Connley Lane, as further described in ASC
Exhibits B and C and as presented in Figure 1 of the site certificate.

[GEN-GS-06; Site Specific Condition OAR 345-025-0010(5)]

4 Site-Specific Conditions at OAR 345-025-0010(1)-(3), and (6)-(7) do not apply to the proposed facility based on
facility energy source/type (solar photovoltaic power generation facility with related and supporting facilities
including a proposed 115 kV transmission line).
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Construction and Operation Rules for Facilities [OAR Chapter 345, Division 26]

The Council adopted rules at OAR Chapter 345, Division 26 to ensure that construction,
operation, and retirement of facilities are accomplished in a manner consistent with the
protection of the public health, safety, and welfare and protection of the environment. These
rules include requirements for compliance plans, inspections, reporting and notification of
incidents prior to and during construction and during operation of the proposed facility. For
instance, under OAR 345-026-0080(1)(a), within six months after beginning construction, and
every six months thereafter during construction of the proposed facility and related or
supporting facilities, the certificate holder must submit a semiannual construction progress
report (semiannual report) to the Department. The semiannual report includes construction
progress updates, subjects listed in OAR 345-026-0080(2)(a), (d), (f) and (g), and any other
reporting requirements detailed in site certificate conditions. Once the proposed facility is
operational, between January 1 and April 30 of each year, the applicant must submit an annual
report to the Department addressing the subjects listed in OAR 345-026-0080(2). When the
reporting date coincides for the semiannual report and the annual report, the applicant may
include the construction progress report within the annual report. The certificate holder must
construct the facility substantially as described in the site certificate and the certificate holder
must construct, operate, and retire the facility in accordance with all applicable rules adopted
by the Council in OAR Chapter 345, Division 26.4

The Council adopts General Standard Condition 10, as presented below, to support the
Department’s review of ongoing site certificate compliance, in accordance with OAR Chapter
345, Division 26.

General Standard Condition 10: At least 90 days prior to beginning construction of the
facility (unless otherwise agreed to by the Department), the certificate holder shall submit
to the Department a compliance plan documenting and demonstrating actions completed
or to be completed to satisfy the requirements of all site certificate terms and conditions
and applicable statutes and rules. The plan shall be provided to the Department for review
and compliance determination for each requirement. The Department may request
additional information or evaluation deemed necessary to demonstrate compliance.
[PRE-GS-02; OAR 345-026-0048]

46 Applicable rule requirements established in OAR Chapter 345, Division 26 include OAR 345-026-0005 to OAR
345-026-0170.
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Conclusions of Law

Based on the foregoing findings of fact, conclusions of law, and subject to the referenced
conditions, the Council finds that the proposed facility would satisfy the requirements of OAR
345-022-0000.

IV.B. Organizational Expertise: OAR 345-022-0010

(1) To issue a site certificate, the Council must find that the applicant has the
organizational expertise to construct, operate and retire the proposed facility in
compliance with Council standards and conditions of the site certificate. To conclude that
the applicant has this expertise, the Council must find that the applicant has
demonstrated the ability to design, construct and operate the proposed facility in
compliance with site certificate conditions and in a manner that protects public health
and safety and has demonstrated the ability to restore the site to a useful, non-
hazardous condition. The Council may consider the applicant’s experience, the
applicant’s access to technical expertise and the applicant’s past performance in
constructing, operating and retiring other facilities, including, but not limited to, the
number and severity of regulatory citations issued to the applicant.

(2) The Council may base its findings under section (1) on a rebuttable presumption that
an applicant has organizational, managerial and technical expertise, if the applicant has
an ISO 9000 or ISO 14000 certified program and proposes to design, construct and
operate the facility according to that program.

(3) If the applicant does not itself obtain a state or local government permit or approval
for which the Council would ordinarily determine compliance but instead relies on a
permit or approval issued to a third party, the Council, to issue a site certificate, must
find that the third party has, or has a reasonable likelihood of obtaining, the necessary
permit or approval, and that the applicant has, or has a reasonable likelihood of entering
into, a contractual or other arrangement with the third party for access to the resource
or service secured by that permit or approval.

(4) If the applicant relies on a permit or approval issued to a third party and the third
party does not have the necessary permit or approval at the time the Council issues the
site certificate, the Council may issue the site certificate subject to the condition that the
applicant shall not commence construction or operation as appropriate until the third
party has obtained the necessary permit or approval and the applicant has a contract or
other arrangement for access to the resource or service secured by that permit or
approval.
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Findings of Fact

Subsections (1) and (2) of the Council’s Organizational Expertise standard require that the
applicant demonstrate its ability to design, construct and operate the proposed facility in
compliance with Council standards and all site certificate conditions, and in a manner that
protects public health and safety, as well as its ability to restore the site to a useful, non-
hazardous condition. The Council may consider the applicant’s experience and past
performance in constructing, operating and retiring other facilities in determining compliance
with the Council’s Organizational Expertise standard. Subsections (3) and (4) address third party
permits.

Construction, Operation and Retirement of the Proposed Facility

To evaluate whether the applicant has demonstrated an ability to comply with Council’s
Organizational Expertise standard, the Department presents an evaluation of the applicant’s
relevant experience with constructing and operating similar facilities and considers whether
any regulatory citations have been received for its facilities. The Council may consider an
applicant’s past performance, including but not limited to; the quantity or severity of any
regulatory citations in the construction or operation a facility, type of equipment, or process
similar to the facility, in evaluating whether the applicant has demonstrated an ability to design,
construct and operate a facility in compliance with Council standards and site certificate
conditions.*’

Obsidian Solar Center, LLC is a project-specific LLC and therefore relies upon the organizational
expertise and experience of its two parent companies, Obsidian Renewables, LLC, and Lindgren
Development, Inc. to demonstrate compliance with the Council’s Organizational Expertise
standard, as presented in ASC Exhibit D.*

ASC Exhibit D states that Obsidian Renewables “was the first and remains one of the most
active developers of utility-scale solar photovoltaic facilities in the Pacific Northwest,” and has
experience in the design, construction, and operation of multiple utility-scale solar energy
facilities, specifically in southeast Oregon and Lake County, Oregon. ASC Exhibit D states that
Obsidian Renewables has developed or financed 24 solar PV facilities and has locally permitted
three other solar PV facilities, in addition to the Obsidian Solar Center, currently in
development in Lake County. These solar facilities are: Fossil Lake Solar (10 MW) in the
Christmas Valley/north Lake County area, and Airport Solar (47.25 MW) and Airport 10 (10
MW) in the Lakeview/south Lake County area.

Lindgren Development, as stated in ASC Exhibit D, is a subsidiary of Swinerton Incorporated,
and through its subsidiaries, Swinerton Builders and Swinerton Renewable Energy, has

47 OAR 345-021-0010(1)(d)(D)
8 OSCAPPDoc4 ASC 04 OSC ASC Exhibit D 2019-10-17.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 36



O 00N O Ul A WN P

W W WWWWWWNNNNNNNNNNRRPPRPRREPRRERPRPRP
N OO D WNRPROWOVOWONOODUD WNROOLWOWNOOVDWNLEPRO

Oregon Energy Facility Siting Council

constructed, operated, and maintained solar PV projects totaling over 3 gigawatts.** Swinerton
Renewable Energy has experience engineering, procuring, and construction capabilities, and
includes, SOLV which is a division that provides full-service operation and maintenance of solar
facilities, as well as real-time performance monitoring through its proprietary supervisory
control and data acquisition platform. ASC Exhibit D also states that the facility is likely to be
operated by Swinerton Renewable Energy or its affiliate.

The ASC describes that neither Obsidian Renewables nor Lindgren Development have
developed a battery storage system substantially similar to the proposed battery storage
system. In ASC Exhibit D, however, the applicant explains that Lindgren Development’s affiliate
company, Swinerton Builders, has constructed a 20 MW battery storage facility in California,
and Swinerton Builders is expected to be involved in the Obsidian Solar Center facility
development.

The applicant affirms that neither the LLC or its parent companies have received regulatory
citations or complaints for any of its solar facilities.

Because the organizational expertise of the applicant’s parent companies, Obsidian Renewables
and Lindgren Development, as well as Lindgren Development’s sister companies at Swinerton
Builders, is relied upon to satisfy the requirements of the standard, Council imposes the
following condition to ensure that the applicant notifies the Department of any changes in the
corporate structure of the applicant’s parent companies:*

Organizational Expertise Condition 1: During construction and operation of the facility, the
certificate holder shall report to the Department, within 21 days, any change of the parent
companies, Obsidian Renewables, LLC and Lindgren Development, Inc., such as changes
within the Board of Directors, President or Chief Executive Office, where the certificate
holder considers such change to impact its access to the resources or expertise of the
parent companies.

[GEN-OE-01]

While ASC Exhibit D and Exhibit E describe that the builder of the proposed facility would likely
be Swinerton Incorporated or its subsidiaries, Swinerton Builders and Swinerton Renewable
Energy, it is possible that a different builder is ultimately hired to construct the proposed
facility. Because the ultimate responsibility for compliance with the site certificate would lie
with the certificate holder, Obsidian Solar Center LLC, but it is recognized that the certificate
holder would hire various contractors to design and build components of the proposed facility,

49 OSCAPPDoc4 ASC 04 OSC ASC Exhibit D 2019-10-17, D.2.

50 |n comments on the record of the DPO, the applicant requests that recommended Organizational Expertise
Condition 1 be revised to specify the types of changes to the parent company that would necessitate notification
to the Department. The Department acknowledges that the requested change is consistent with recent changes to
similar conditions imposed in other site certificates and considers the requested revision to represent an
improvement in the specificity of the condition. The Department recommended Council amend the recommended
condition as requested. OSCAPPDoc4-6 DPO Comments Applicant 2020-04-28.
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the Council adopts the following conditions that clarify and confirm that the responsibility of
compliance with the site certificate would be with the certificate holder.

Organizational Expertise Condition 2: Before beginning construction of the facility, the
certificate holder shall notify the Department of the identity and qualifications of the major
design, engineering and construction contractor(s). The certificate holder shall select
contractors that have substantial experience in the design, engineering and construction of
similar facilities. The certificate holder shall report to the Department any changes of major
contractors.

[PRE-OE-01]

Organizational Expertise Condition 3: During design, construction, operation, and
retirement of the facility, the certificate holder shall contractually require all contractors
and subcontractors to comply with all applicable laws and regulations and with the terms
and conditions of the site certificate. The contractual obligation shall be required of each
contractor and subcontractor prior to that firm working on the facility. Such contractual
provisions shall not operate to relieve the certificate holder of responsibility under the site
certificate.

[GEN-OE-02]

Organizational Expertise Condition 4: Any matter of non-compliance under the site
certificate is the responsibility of the certificate holder. Any notice of violation issued under
the site certificate will be issued to the certificate holder. Any civil penalties under the site
certificate will be levied on the certificate holder.

[GEN-OE-03]

Organizational Expertise Condition 5: In addition to the requirements of OAR 345-026-
0170, within 72 hours after discovery of incidents or circumstances that violate the terms or
conditions of the site certificate, the certificate holder must report the conditions or
circumstances to the Department.

[GEN-OE-04]

In ASC Exhibit D, the applicant discusses that while it does not have specific experience
implementing mitigation projects as would be required based on the Council findings elsewhere
in this order, it has experience in in developing multiple solar PV projects in Oregon, and has
hired or is working with multiple experienced professionals with experience in developing and
implementing mitigation projects, specifically habitat compensatory mitigation projects. The
Department further notes that Exhibit P and the associated habitat mitigation plan describes
how the applicant would develop and implement habitat mitigation projects in compliance with
Council standards, as well as in Exhibit S describing how the application would implement
mitigation related to cultural, historical, and archaeological resources. The Department has
been working with the applicant’s legal, permitting, environmental, and archaeological
consultants during the review of the ASC. The Council finds that the applicant has the ability to
successfully implement mitigation requirements, including habitat and cultural resources
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mitigation, as described elsewhere in this order and as would be required as conditions of
approval of a site certificate.

Public Health and Safety

The proposed solar facility components and transmission line could result in health and safety
risks from risks to public providers of fire service during fire response events. The Department’s
evaluation of these risks is presented in Section IV.M., Public Services of this order.

The applicant is only seeking EFSC approval to install and operate a flow-battery system, and
not lithium batteries. Flow batteries use a non-toxic and non-flammable electrolyte fluid that is
not expected to pose a risk to public health and safety. Furthermore, the facility would have
primary and secondary containment to reduce the risk of the fluid from spilling or otherwise
leaking and reaching the ground.!

Based upon the evidence and reasoning provided in the ASC and as described here, and in
compliance with conditions, the Council finds that the applicant provides reasonable assurance
that it can design, construct, operate, and retire the proposed facility in a manner that protects
public health and safety in accordance with the Organizational Expertise standard.

Ability to Restore the Site to a Useful, Non-Hazardous Condition

The applicant’s ability to restore the facility site to a useful, non-hazardous condition is
evaluated in Section III.G., Retirement and Financial Assurance of this order, in which the
Council finds that the applicant has demonstrated an ability to comply with the Retirement and
Financial Assurance standard.

ISO 900 or ISO 14000 Certified Program

OAR 345-022-0010(2) is not applicable because the applicant has not proposed to design,
construct or operate the proposed facility according to an I1SO 9000 or ISO 14000 certified
program.

Third-Party Permits

OAR 345-022-0010(3) addresses the requirements for potential third party contractors. Further,
the standard requires that prior to issuing a site certificate, the Council must find that the
applicant has, or has a reasonable likelihood of entering into, a contractual or other
arrangement with the third party for access to the resource or service secured by that permit or
approval.

1 OSCAPPDoc4 ASC 02 OSC ASC Exhibit B. 2019-10-17, Section B.3
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The applicant states in Exhibit E that it may rely on construction contractors to obtain the
following permits: an onsite sewage disposal construction installation permit for the O&M
building; a water pollution control facility permit (1700-B) for washwater produced from
equipment-cleaning activities®?; and an oversized load movement permit. These third-party
permits are ministerial and would not ordinarily be reviewed by the Council to determine
compliance, nor governed by the site certificate, and if necessary, must be secured by the third-
party contractors independent of the site certificate process.

Conclusions of Law

Based on the evidence in the record, and subject to compliance with conditions of approval, the
Council finds that the applicant would satisfy the Council’s Organizational Expertise standard.

IV.C. Structural Standard: OAR 345-022-0020

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the
Council must find that:

(a) The applicant, through appropriate site-specific study, has adequately
characterized the seismic hazard risk of the site;

(b) The applicant can design, engineer, and construct the facility to avoid dangers to
human safety and the environment presented by seismic hazards affecting the site,
as identified in subsection (1)(a);

(c) The applicant, through appropriate site-specific study, has adequately
characterized the potential geological and soils hazards of the site and its vicinity
that could, in the absence of a seismic event, adversely affect, or be aggravated by,
the construction and operation of the proposed facility; and

(d) The applicant can design, engineer and construct the facility to avoid dangers to
human safety and the environment presented by the hazards identified in subsection

(c).

(2) The Council may not impose the Structural Standard in section (1) to approve or deny
an application for an energy facility that would produce power from wind, solar or
geothermal energy. However, the Council may, to the extent it determines appropriate,

52|t is unclear if DEQ continues to require the 1700-B permit related to solar panel washwater. Nevertheless, if
such a permit is required, the application states that the applicant’s third-party contractor would secure the
permit, if necessary, and as such it is not subject to EFSC jurisdiction nor is it governed by the site certificate.
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apply the requirements of section (1) to impose conditions on a site certificate issued for

such a facility.
% %k %53

Findings of Fact

As provided in section (1) above, the Structural Standard generally requires the Council to
evaluate whether the applicant has adequately characterized the potential seismic, geological
and soil hazards of the site, and whether the applicant can design, engineer and construct the
facility to avoid dangers to human safety and the environment from these hazards. Pursuant to
OAR 345-022-0020(2), the Council may issue a site certificate for a solar energy facility without
making findings regarding compliance with the Structural Standard; however, the Council may
apply the requirements of the standard to impose site certificate conditions.

The analysis area for review of geologic and soil stability, as evaluated under the Council’s
Structural Standard, is the area within the site boundary. The applicant also assesses
earthquakes within 50-miles from the proposed site boundary and faults outside the site
boundary.

DOGAMI Consultation

Council’s information requirements under OAR Chapter 345 Division 21 include applicant
consultation with the Oregon Department of Geology and Mineral Industries (DOGAMI) on the
appropriate methodology and scope of the seismic hazards and geology and soil-related
hazards assessments, and the appropriate site-specific geotechnical work to be completed to
demonstrate compliance with the Council’s Structural Standard. The applicant consulted with
DOGAMI on June 6, 2018. Through consultation, DOGAMI provided recommendations, which
were incorporated and reflected in ASC Exhibit H. DOGAMI recommended that, to inform ASC
Exhibit H, the applicant conduct a seismic analysis using a range of estimated soil conditions,
but that subsurface explorations including borings be conducted prior to construction to inform
final design. DOGAMI also recommended that the applicant rely upon both the 2015 and 2018
International Building Code (IBC) and the updated Oregon Structural Specialty Code (OSSC)
(2014). The applicant provides notes, as reviewed and concurred with edits by DOGAMI staff
(Yumei Wang, DOGAMI geotechnical engineer), from the DOGAMI consultation in ASC Exhibit H
Attachment H-2.>4

Potential Seismic, Geologic, and Soil Hazards within Analysis Area
OAR 345-022-0020(1)(a) requires the Council to find that the applicant, through appropriate

site-specific study, has adequately characterized the seismic, geologic, and soil hazards of a
proposed site. The applicant provides a preliminary site-specific geologic and geotechnical

53 OAR 345-022-0020(3) does not apply to this ASC because the proposed facility would not meet the criteria for a
special criteria facility as defined in ORS 469.373(1).
54 OSCAPPDoc4. ASC 08 OSC ASC Exhibit H, 2019-10-17.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 41



O 00N O Ul A WN P

W W WWWWWWWNNNNNNNNNNRRPRPPRPRREPRRERRRPRRPR
0N DN WNRPROWOVONOODUD WNROWLWOWNOGOGVDEAEWNLERO

Oregon Energy Facility Siting Council

assessment of the proposed facility site in ASC Exhibit H, Attachment H-1, prepared by an
Oregon certified engineering geologist, a registered geologist and registered professional
engineer with Cornforth Consultants, a geotechnical and geological consultant. .> The
Department considers qualifications of the consultants, including Oregon registered and
certified engineers and geologists, to be the first set of facts relevant to the Council’s evaluation
of the appropriateness of the site-specific study.

Seismic Hazards

Potential seismic hazards within the analysis area include faults and earthquakes. To evaluate
these potential hazards, the applicant conducted a literature review, geologic site
reconnaissance survey, and deterministic ground motion studies to characterize the potential
seismic hazards within and near the proposed facility site. Literature publications reviewed
include existing geological maps and reports, Oregon Department of Water Resources well log
reports, United States Geological Survey (USGS) Search Earthquake Catalogue, National
Resource Conservation Service Soil Survey Geographic Database for Lake County, and seismic
analysis. The site reconnaissance was conducted on May 29-31, 2018 by a senior engineering
geologist of Cornforth Consulting, which included a visual evaluation of existing soil and
exposures, classification of soils including a soil laboratory analysis, and observation of typical
slopes within the area of proposed facility components.

In ASC Exhibit H and Attachment H-1, based on the literature review, the applicant describes
that there are two fault zones near the proposed site boundary, where a fault zone includes
faults expressed as a zone of numerous small fractures. The two fault zones include the
Southeast Newberry Fault Zone (east and west of the proposed site boundary), capable of
generating a maximum earthquake magnitude of 6.3, and the Paulina Marsh Fault Zone (about
4 miles southwest of the proposed site boundary), capable of generating a maximum
earthquake magnitude of 7.0. The Southeast Newberry Fault Zone is identified as the likely
seismic source that would control ground motion at the site.

Based on the applicant’s USGS literature review, there is a fair amount of moderate earthquake
activity and Quaternary faults surrounding the area, but there are no known faults traveling
through the site boundary. Local crustal faults and the Cascadia Subduction Zone are the two
principle sources of potential seismic activity that could cause strong ground shaking within and
near the site boundary. Based on the applicant’s literature review, as presented in ASC Exhibit H
Appendix H-3, 13 earthquakes within 50 miles of the site boundary have been recorded since
1991; however, none were stronger than a 3.8 magnitude, and the closest (17.2 radial miles)
recent (12/25/13) recorded earthquake was a 2.7 magnitude.*® Based on the location and

55 Id. The preliminary geotechnical and geological summary report conducted by Cornforth consultants evaluates
areas within a proposed site boundary which include Areas A, C, D, and the Gen-tie Corridor; however, as
discussed in Section II.C. Application for Site Certificate of this order, and the applicant removed Area C from the
site boundary proposed in the ASC.

%6 OSCAPPDoc4. ASC 08 OSC ASC Exhibit H, 2019-10-17, Attachment H-3.
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Oregon Energy Facility Siting Council

history of seismic sources and activity within the area, the applicant represents that seismic risk
from ground shaking and structural damage is considered low or very low.

Based on soil sampling conducted during the site reconnaissance survey, a wide range of soil
types were identified within the site boundary. Using the site classification procedures for
seismic design outlined in the American Society of Civil Engineers (ASCE 7-16) Section 20 and
the wide-range of soil types identified, soil site classes B through E could reasonably be
encountered. For site classifications B through E, the applicant mapped maximum considered
earthquake (MCE) Response Spectra to inform design requirements, resulting in 0.821g and
0.302g for short (Ss) and 1-second (S1) based on 2012/15 IBC; and 0.756g and 0.289 for short
(Ss) and 1-second (S*) based on 2018 IBC. The site also contains potential for Site class F, which
is collapsible diatomaceous clay and requires a site response analysis in accordance with ASCE
7-16 Section 21.1 to evaluate design requirements. MCE ground motions at the site are
presented in Table 2: Maximum Considered Earthquake Ground Motions for IBC.

Table 2: Maximum Considered Earthquake Ground Motions for IBC

Site Class IBC 2012/2015 IBC 2018
Swis (8) Sm1 (g) Sws (8) Sm1 (g)
B 0.821 0.302 0.680 0.231
C 0.880 0.453 0.907 0.433
D 0.962 0.543 0.905 0.584
E 0.915 0.844 0.983 0.825
F Requires site responses analysis

Non-Seismic Geologic Hazards

Potential non-seismic soil related hazards within the site boundary include erosion of loose
surficial soils, collapse of the wind-blown sand and silt soils, minor flooding in low-lying areas,
and the potential for layers of diatomite in the subsurface leading to long-term settlement of
high load structures. Potential non-seismic geologic hazards within the site boundary include
volcanic eruptions, flooding, evaporates, diatomite, blowing sand, and ground settlement.

The Newberry Volcano is located about 50 miles to the northwest of the proposed site, with the
most recent activity occurring between 1,450 and 1,250 years ago. Hazards from volcanic
eruptions could include direct blast, mudflows, pyroclastic flows, ash falls, lave flows and
floods.

Design, Engineer and Construct Proposed Facility to Avoid Potential Seismic and Non-Seismic
Hazards within Surrounding Area

The Structural Standard requires the Council to find that, based on an adequate
characterization of the seismic risks of the site — as presented above, that the applicant
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Oregon Energy Facility Siting Council

demonstrates an ability to design, engineer and construct the proposed facility to avoid
potential seismic and non-seismic hazards within the surrounding area.

In ASC Exhibit H, the applicant describes that the final facility design, including foundation
design, would avoid seismic and non-seismic hazards at the site because it would be based on a
site-specific geotechnical investigation report; and, would adhere to the current version of the
IBC, OSSC and building codes in effect at the time of construction. In ASC Exhibit H, the
applicant proposes the following condition to inform the general scope of work to be
completed through the pre-construction geotechnical investigation, which Council imposes as
follows:

Structural Standard Condition 1: At least 60-days prior to construction of the facility, the

certificate holder shall:

1. Conduct a site-specific geotechnical investigation in accordance with the 2014 version of
the Oregon State Board of Geologist Examiners Guideline for Preparing Engineering
Geologic Reports, or newer guidelines if available. The investigation report shall be
submitted to DOGAMI and the Department, for review. The geotechnical investigation
will include the following:

a. Borings sufficient to develop seismic site classification(s) to facilitate engineering
studies and site design;

b. Foundation-specific investigations appropriate for the structures and their
accompanying loads; and

c. Asrecommended by licensed project engineers, soil and rock laboratory tests, such
as soil and rock classification and strength testing, electrical resistance, corrosivity,
scanning electron microscopy, soil collapsibility, and other parameters.

2. The certificate holder’s final facility engineering must include geotechnical engineering
design for foundations (substations, O&M buildings, inverter/transformer pads, battery
systems), including seismic design that incorporates detailed site-specific conditions,
based on the results of the site-specific investigation report described in this condition.
[PRE-SS-01]

The applicant proposes to utilize the results of pre-construction geotechnical work to refine its
soil protection and erosion control measures, as represented in Soil Protection Condition 1. In
addition, the Council’s Mandatory Conditions at OAR 345-025-0006(12) — (14) provide
structural related design requirements, which the Council finds sufficient to address the
applicant’s ability to design the proposed facility to minimize public health and safety risk from
a seismic or non-seismic related event, as represented below:

Structural Standard Condition 2: The certificate holder shall design, engineer and construct
the facility to avoid dangers to human safety and the environment presented by seismic
hazards affecting the site that are expected to result from all maximum probable seismic
events. As used in this rule “seismic hazard” includes ground shaking, ground failure,
landslide, liquefaction triggering and consequences (including flow failure, settlement
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Oregon Energy Facility Siting Council

buoyancy, and lateral spreading), cyclic softening of clays and silts, fault rupture, directivity
effects and soil-structure interaction.
[GEN-SS-01; Mandatory Condition OAR 345-025-0006(12)]

Structural Standard Condition 3: The certificate holder shall notify the Department, the
State Building Codes Division and the Department of Geology and Mineral Industries
promptly if site investigations or trenching reveal that conditions in the foundation rocks
differ significantly from those described in the application for a site certificate. After the
Department receives the notice, the Council may require the certificate holder to consult
with the Department of Geology and Mineral Industries and the Building Codes Division to
propose and implement corrective or mitigation actions.

[GEN-SS-02; Mandatory Condition OAR 345-025-0006(13)]

Structural Standard Condition 4: The certificate holder shall notify the Department, the
State Building Codes Division and the Department of Geology and Mineral Industries
promptly if shear zones, artesian aquifers, deformations or clastic dikes are found at or in
the vicinity of the site. After the Department receives notice, the Council may require the
certificate holder to consult with the Department of Geology and Mineral Industries and the
Building Codes Division to propose and implement corrective or mitigation actions.
[GEN-SS-03; Mandatory Condition OAR 345-025-0006(14)]

To minimize potential soil erosion risks during construction and operation, the applicant relies
upon the best management practices (BMPs) that would be imposed through its National
Pollutant Discharge Elimination Permit (NPDES) 1200-C Stormwater Permit, to be issued prior
to construction by the Oregon Department of Environmental Quality (DEQ). The NPDES 1200-C
permit would include an Erosion and Sediment Control Plan, which includes detailed
engineering drawings of the site and specific measures necessary to minimize the potential of
any sources of dirt and debris from polluting waterways and waters of the state. As presented
in Section IV.D. Soil Protection of this order, the draft NPDES permit including an Erosion and
Sediment Control Plan is included as Attachment I-1 in both ASC Exhibit | and this order.
Because the applicant relies upon the BMPs imposed through its NPDES 1200-C to minimize
potential erosion-related impacts, the Council imposes conditions requiring that the applicant
remit a copy of its DEQ-issued NPDES 1200-C permit to the Department, and maintain records
of inspection forms, and remit to the Department upon request if continuous corrective actions
are required at the site.

Disaster Resilience and Climate Change Adaption

Applicants are required to address disaster resiliency of a proposed facility and future climatic
conditions that could impact the proposed facility, in accordance with the Council’s Exhibit H
information requirement at OAR 345-021-0010(1)(h)(F)(i) and (ii). The applicant asserts that
solar facilities are inherently resilient due to generation systems that are less complex with
fewer moving parts, and no ignition sources, compared to other technologies. The applicant
also relies upon its pre-construction site-specific geotechnical investigation as representative of
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Oregon Energy Facility Siting Council

a disaster resilient design because it would utilize subsurface exploration data to inform
foundation design, where foundations would be designed to withstand modeled major seismic
disasters, and component location, where high risk areas would be avoided.

ASC Exhibit H explains that future climatic conditions within the region include more common
extreme heat and storm events, small increases in drought frequency, longer fire seasons,
altered precipitation patterns and shifting streamflow seasonality. Potential risks at the site
from these conditions, such as increased fire risk, would be mitigated through the applicant’s
proposed facility design, including a perimeter road which would act as a fire break,
coordination with local fire districts, electronic onsite monitoring, and maintaining appropriate
onsite fire response equipment, as further detailed in the draft Fire Protection and Emergency
Response Plan (see Attachment U-3 of this order).

Conclusions of Law

Based on the foregoing analysis, and in compliance with OAR 345-022-0020(2), the Council
includes the conditions listed above in the site certificate to address the Council’s Structural
Standard.

1V.D. Soil Protection: OAR 345-022-0022

To issue a site certificate, the Council must find that the design, construction and
operation of the facility, taking into account mitigation, are not likely to result in a
significant adverse impact to soils including, but not limited to, erosion and chemical
factors such as salt deposition from cooling towers, land application of liquid effluent,
and chemical spills.

Findings of Fact

The Soil Protection standard requires the Council to find that, taking into account mitigation,
the design, construction, and operation of a proposed facility are not likely to result in a
significant adverse impact to soils. The applicant’s assessment of potential soil impacts and
compliance with the Soil Protection standard are included in ASC Exhibit I. Additional
information related to the proposed facility’s potential effects to soils and proposed mitigation
measures, as described by the applicant can be found in ASC Exhibit G (Materials Analysis) and
ASC Exhibit K (Land Use).

The analysis area for the Soil Protection standard is the area within the site boundary and 500
feet from the site boundary, as established in the project order discussed in Section II.B.,
Project Order, of this order. The applicant describes in ASC Exhibit P that construction of the
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Oregon Energy Facility Siting Council

facility would result in approximately 3,588 acres of permanent disturbance and a negligible
(1.2 acres) temporary disturbance.”’

Existing Soil Conditions and Land Use

Existing soil conditions within the analysis area are shown in ASC Exhibit |. The applicant
classifies soil types using Natural Resources Conservation Service (NRCS) Soil Survey Geographic
Database. As represented in ASC Exhibit I, Figure I-1, there are five major soil types within the
analysis area. A description of the soil types, including information regarding erodibility and
other technical information, can be found in ASC Exhibit I, Section 1.2. All soil types are
considered Capability Class VI by the Natural Resources Conservation Service. There is no
irrigation within the site boundary; lacking irrigation, the land is considered non-arable.
Irrigated cultivated land is present in the analysis area but outside the site boundary.* The
primary land use within the site boundary is light to moderate seasonal cattle-grazing, and ASC
Exhibit K states that all lands within the analysis area are Agricultural Use Zone (A-2) under Lake
County Zoning Ordinance (LCZO).> There is no high-value farmland in the site boundary.

Potential Adverse Impacts to Soil

ASC Exhibit | includes the applicant’s assessment of how the proposed facility may impact soils.
Additional information related to the facility’s potential impacts to soils, as described by the
applicant, and proposed mitigation measures can be found in ASC Exhibit G and Exhibit K.

Construction and operation of the proposed facility would impact soils within the site
boundary, though the applicant states that the site would not be fully graded or excavated,
resulting in minimal soil-related disturbance impacts. Grading would be required for site
preparation in areas to be used for access roads and facility components requiring foundations
— such as operations and maintenance buildings, collector substations, 115/500 kV step-up
substation, battery storage systems, and inverter/transformer units associated with solar
modules and battery storage systems. Posts required to support the solar modules would be
hydraulically driven into the ground and would not require concrete foundations.

Other potential soil impacts include erosion from wind or water, accidental chemical spills,
noxious weed infestation, or revegetation failure. The applicant also describes that impacts
from application of liquid effluent are unlikely, as the applicant would apply water to control
dust during construction in accordance with an NPDES 1200-C construction stormwater permit,
and during operations, if necessary, solar module washing would only be conducted with water
without cleaning solvents.®

57 OSCAPPDoc4 ASC 16 OSC ASC Exhibit P 2019-10-17, Table P-1.
8 OSCAPPDoc4 ASC 09 OSC ASC Exhibit I. 2019-10-17, 1.2 and |.3.
9 OSCAPPDoc4 ASC 11 OSC ASC Exhibit K 2019-10-17, K.3.
50 OSCAPPDoc4 ASC 09 OSC ASC Exhibit 1. 2019-10-17, 1.4.
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To address these potential impacts, the applicant proposes a number of management and
mitigation measures. The mitigation measures and best management practices (BMPs) specific
to soils are included in the applicant’s NPDES 1200-C permit application, specifically the Erosion
and Sediment Control Plan (ESCP). The NPDES and ESCP are included in Exhibit I, Attachment |-
1. NPDES 1200-C permits are federally-delegated from EPA to DEQ, and are therefore not
included in or governed by the site certificate (draft ESCP is provided as Attachment I-1 of this
order). The NPDES 1200-C permit applies during construction, and is intended to regulate and
manage stormwater, as well as reduce erosion and sedimentation. Oregon DEQ issued a letter
on the record of the ASC stating that the permit application was complete and that permit
issuance would occur following issue the permit pending a determination on the site certificate
by EFSC. Based on the facts, reasoning and analysis presented above in the Proposed Contested
Case Order for Issue 6, Council adopts the following condition, requiring the applicant to
implement all provisions of the NPDES 1200-C permit and the final ESCP, as approved by
DEQ:6%62

Soil Protection Condition 1:

a. Prior to obtaining the DEQ-issued NPDES 1200-C permit, the certificate holder shall:

i Evaluate the results of the preconstruction Geotechnical Investigation to develop
appropriate, site-specific erosion and dust control measures, to be reflected in
the Erosion and Sediment Control Plan (ESCP).

ii. Demonstrate to the Department that all revegetation protocols identified in the
ESCP are consistent with the requirements and success criteria in the RNWCP
and DAMP, and that the protocols address dust abatement, erosion and
sediment control, noxious and invasive weeds and are inclusive of a successional
seed mix and sequence. Any changes in the protocols, based on adaptive
management during construction, must be determined by the Department, in
consultation with ODFW, ODEQ or third-party consultant, to be appropriate to
meet the revegetation, dust and erosion control requirements in the ESCP,
DAMP and RNWCP.

b. Prior to construction of the facility, the certificate holder shall provide a copy to the
Department of its DEQ-issued NPDES 1200-C permit, including final ESCP and associated
drawings (as provided in Attachment I-1 of the Final Order on the ASC).

c. Prior to construction of the facility, the certificate holder shall submit to the Department
a construction schedule that considers site-specific soil factors and demonstrates that
site preparation and disturbance activities are scheduled to occur in a manner that
allows for predisturbance site preparation (e.g. seeding) within the appropriate season

51 |n comments on the record of the DPO, applicant comments to utilizing the results of the preconstruction
geotechnical investigation to inform the measures to be implemented in the Erosion and Sediment Control Plan, as
represented in recommended Soil Protection Condition 1. OSCAPPDoc4-6.5 DPO Comments Applicant Responses
to DPO Comments (p.2) 2020-07-22.

52 Findings of fact, reasoning and analysis on Contested Case Issue 6 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 97-98, and 103-104.
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Oregon Energy Facility Siting Council

and with sufficient time to allow for increased success during construction and upon site
restoration.

d. Prior to construction of the facility, the certificate holder shall develop a phased site
preparation and disturbance plan that limits overall site disturbance to 60 acres or less
within any disturbance timeframe. Subsequent disturbance may not commence until
the previous phase of disturbed area has been adequately stabilized with vegetation,
erosion, or other stabilization materials, as determined by the onsite monitor per sub(e)
of this condition, in consultation with the Department. The phased plan shall consider
peak farming activity schedules (e.g. harvest, deliveries, etc.) of adjacent landowners,
based on documented landowner consultation. The phased site preparation and
disturbance plan must be prepared by an engineer, soil scientist or individual with
similar technical qualifications and reviewed and approved by the Department in
consultation with the Oregon Department of Agriculture (soil/vegetation specialist) or
other third-party specialist.

e. During construction of the facility, the certificate holder shall obtain a monitor with
relevant experience during all construction activities to monitor the requirements of the
1200-C, RNWCP and DAMP. The monitor shall maintain daily field logs, to be made
available upon request by the Department, documenting compliance with the phased
site preparation and disturbance plan, the success of predisturbance seeding, 1200-C,
RNWCP and DAMP requirements. Daily field logs shall clearly identify any necessary
corrective actions. All corrective actions must be reported to and timely implemented
by the certificate holder.

f. During construction of the facility, the certificate holder shall conduct all work in
compliance with a final Erosion and Sediment Control Plan that is satisfactory to the
Oregon Department of Environmental Quality as required under the National Pollutant
Discharge Elimination System Construction Stormwater Discharge General Permit 1200.

g. The certificate holder must provide copies of completed Erosion and Sediment Control
Inspection Forms (forms) for Department review during construction inspections and, if
requested by the Department based on continuous erosion and dust issues and
corrective actions at the site, must provide form copies to the Department within 7-days
of inspections, in electronic format, to allow the Department, in consultation with
Oregon Department of Environmental Quality and Lake County Public Works
Department, the ability to recommend additional site controls.

[GEN-SP-01]

A monitoring program is required as part of the ESCP and NPDES 1200-C permit, and the
monitoring schedule is described in the ESCP submitted as Exhibit |, Attachment I-1. The ESCP,
including the monitoring component, would be required to be implemented in accordance with
DEQ requirements and Soil Protection Condition 1. Soil Protection Condition 1 includes a
provision requiring that the applicant be required to provide evidence of compliance with the
ESCP and NPDES 1200-C permit to the Department in its semi-annual and annual reports; the
intent of this provision was to provide the Department the ability to review implementation
and monitoring of BMPs that, while required by the NPDES 1200-C permit, would effectively
minimize construction-related erosion impacts as required under the standard. Soil Protection
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Condition 1 also requires that the applicant provide evidence of compliance in the form of the
Erosion and Sediment Control Inspection Forms completed as part of the NPDES 1200-C permit,
to be made available to Department staff during construction site inspections.

The condition also specifies that if, based on review of the forms during construction
inspections, the Department considers that the rate of corrective actions implemented at the
site to control erosion and soil related impacts is of concern, the Department may then require
that the forms be submitted electronically to the Department, within 7-days of inspection, to
allow the Department the opportunity to review the corrective actions and environmental
conditions more frequently and within a shorter timeframe from the time of impact, in
consultation with Oregon Department of Environmental Quality and Lake County Public Works
Department, to determine if there are other controls that could be implemented at the site to
further minimize dust and erosion impacts.®

As presented in Section IV.M. Public Services of this order, the applicant proposes to implement
a Dust Abatement and Management Plan (Attachment U-4 of this order) to minimize and
control dust from wind erosion generated during onsite construction activities. The Dust
Abatement and Management Plan requires implementation of stabilization measures which
could include laying crimped straw, straw mulch and hydromulch to disturbed areas. The
applicant also proposes to control dust through daily, continuous use of water trucks along
access roads. As referenced in the Dust Abatement and Management Plan and in Public
Services Conditions 1 and 2, the applicant also commits to affixing a large sign on the perimeter
fence with contact information for an onsite dust control representative, available for persons
that identify any dust issues around or near the site to report the issue. As presented in the
condition, the Council requires that the applicant report any nuisance dust complaints to the
Department, along with the applicant’s response time and measures implemented, to allow the
Department an opportunity to review the issue and ensure the applicant is adhering to the
requirements of applicable conditions and plans related to dust control.®*

53 In comments on the record of the DPO, the applicant requests that the reporting component of recommended
Soil Protection Condition 1(c) be removed because it was considered to be an overly burdensome requirement and
unnecessary given DEQ’s authority over the NPDES 1200-C permit. The Department recommended Council adopt
revisions to the condition, to clarify that the inspection forms be available during construction compliance visits
and that forms would only need to be submitted to the Department if corrective actions were continuously being
implemented at the site, necessitating additional agency review. OSCAPPDoc4-6 DPO Comments Applicant 2020-
04-28.

64 OSCAPPDoc4-10 DPO Public Comment SWCD Ferrell 2020-05-19.

65 0n the record of the DPO, comments received from Fort Rock/Silver Lake Soil and Water Conservation District
Manager Justin Ferrell express soil-related concerns of wind and water erosion, and compaction at the proposed
facility site. The comments evaluate soil types within the proposed facility site, along with the best management
practices proposed by the applicant, and provide additional recommendations, based on assessment from Soil
Scientist Terry L. Craig. The recommendations included: pre-disturbance, staged establishment of vegetative cover
(nonnative crested Wheatgrass or similar monoculture), with irrigation, to increase likelihood of successful
revegetation within the site in order to reduce erosion potential during facility operation; during construction, use
mowing instead of scalping for road construction preparation; phase development; after construction, till or rip in
equipment use areas to mitigate for compaction; and contract with the Soil and Water Conservation District to
support long-term monitoring and adaptive management strategies related to wind and water erosion impacts.
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The applicant would also be required to implement the provisions of its Revegetation and
Noxious Weed Control Plan (see Attachment P-3), which would include revegetation of areas
not permanently impacted by facility components. Successful revegetation would reduce
erosion at the site. Additional discussion of the Revegetation and Noxious Weed Control Plan
and associated measures is included in Section IV.H., Fish and Wildlife Habitat. The applicant
also explains it will implement measures to reduce erosion on the site and water used by not
completely clearing the site of vegetation which is expected to help control dust. Additionally,
wood waste will be chipped in the onsite grinder and used (together with other measures, such
as straw and silt fencing) for road and soil stabilization in order to reduce water needs for
reduction of dust generation.

As described by the applicant, potential impacts to soils from proposed facility construction and
operation could include accidental spills from oil, grease, or other chemicals used onsite. As
described in ASC Exhibit B, proposed facility operations would have minimal likelihood of
impacting soils from potential spills of oil or other materials because oil-containing equipment
including solar facility inverters and transformers, and flow battery storage systems would be
stored in contained modules on concrete pads, all of which would be inspected regularly by
facility personnel. Nevertheless, the Department notes that there would be a large quantity of
electrolyte fluid stored in the flow battery systems, noted in ASC Exhibit G, as up to 14,000
gallons per MW, as well as up to 800 gallons of transformer oil contained in each of up to 200
transformers.

In addition to containment systems and other facility design features intended to reduce the
potential for a spill or release of material, in order to further reduce the risk of spills or leaks,
and reduce the risk of impact to soils, the applicant proposed to develop and implement a Spill
Management Plan (Plan). In ASC Exhibit G, the applicant describes implementing a Hazardous
Substances Management Plan/Program, which the applicant incorporates into the Spill
Management Plan (Attachment I-2 of this order). For additional information about the types of
waste, including small amounts and proposed handling of hazardous waste, that would be
addressed in the Plan see Section IV.N., Waste Minimization, of this order. A draft of the Spill
Management Plan is included as Attachment I-2. The Plan describes material handling and
management procedures, training requirements, response procedures, and reporting
requirements for both facility construction and operation. The Spill Management Plan should
be specific to construction and operation of the proposed facility. The draft Spill Management
Plan included as I-2 contains requisite language to serve as the Spill Prevention Control and
Countermeasure Plan (SPCC), should an SPCC be required under state of federal requirements.
An SPCC plan is a specific requirement of the EPA and DEQ related to potential risk of oil spills

OSCAPPDoc4-10 DPO Public Comment SWCD Ferrell 2020-05-19. The Department consulted with Lake County
Planning Department Planning Manager, Darwin Johnson, and DEQ Stormwater Specialist Fredrick Morrow on
issues raised and sufficiency of applicant measures across mitigation plans and conditions. Based on agency
consultation, there were no additional measures recommended. Therefore, the Department did not recommend
Council impose additional conditions based on comments from the Fort Rock/Silver Lake Soil and Waste
Conservation District.
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reaching navigable waters. It is unclear if the proposed facility would require an SPCC plan; if so,
that requirement is outside of EFSC jurisdiction. Council imposes Soil Protection Condition 2
regardless of whether or not an SPCC plan is required in order to implement the applicant’s
proposed spill management and hazardous substance management programs.

The Council adopts the following condition, requiring the applicant to finalize and implement
the Spill Management Plan prior to facility construction and prior to facility operation.
Additionally, the Council requires that provisions outlined in the applicant’s Hazardous
Substances Management Plan be incorporated into the Spill Management Plan.

Soil Protection Condition 2:

a. Prior to construction of the facility, the certificate holder must submit to the
Department an updated Spill Management Plan for Construction (i.e. materials
inventory). The Spill Management Plan shall contain the measures discussed in the ASC
for managing and disposing of hazardous materials. The certificate holder must
construct the facility in compliance with the plan.

b. Prior to operation of the facility, the certificate holder must submit to the Department
an updated Spill Management Plan for Operation (i.e. materials inventory) . The
certificate holder must operate the facility in compliance with the plan.

[GEN-SP-02]

Subject to compliance with the conditions described in this section, the Council finds the
design, construction, and operation of the proposed facility would not result in a significant

adverse impact to soils.

Conclusions of Law

Based on the foregoing findings of fact and conclusions included in this section and in the
Proposed Contested Case Order for Issue 6, and subject to compliance with the site certificate
conditions, the Council finds that the proposed facility would comply with the Council’s Soil
Protection standard.®®

IV.E. Land Use: OAR 345-022-0030

(1) To issue a site certificate, the Council must find that the proposed facility complies
with the statewide planning goals adopted by the Land Conservation and Development
Commission.

(2) The Council shall find that a proposed facility complies with section (1) if:

%6 Findings of fact, reasoning and analysis on Contested Case Issue 6 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 97-98, and 103-104.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 52



O 00N O Ul A WN P

N NNR R RRRRRR R R}
N P O WO NOO®ULB_MWNIERLRO

23
24
25
26
27
28
29
30

31
32
33
34
35
36

37
38

39
40

Oregon Energy Facility Siting Council

(a) The certificate holder elects to obtain local land use approvals under ORS
469.504(1)(a) and the Council finds that the facility has received local land use
approval under the acknowledged comprehensive plan and land use regulations of
the affected local government; or

(b) The applicant elects to obtain a Council determination under ORS 469.504(1)(b)
and the Council determines that:

(A) The proposed facility complies with applicable substantive criteria as
described in section (3) and the facility complies with any Land Conservation and
Development Commission administrative rules and goals and any land use
statutes directly applicable to the facility under ORS 197.646(3);

(B) For a proposed facility that does not comply with one or more of the
applicable substantive criteria as described in section (3), the facility otherwise
complies with the statewide planning goals or an exception to any applicable
statewide planning goal is justified under section (4); or

(C) For a proposed facility that the Council decides, under sections (3) or (6), to
evaluate against the statewide planning goals, the proposed facility complies
with the applicable statewide planning goals or that an exception to any
applicable statewide planning goal is justified under section (4).

(3) As used in this rule, the "applicable substantive criteria" are criteria from the affected
local government's acknowledged comprehensive plan and land use ordinances that are
required by the statewide planning goals and that are in effect on the date the applicant
submits the application. If the special advisory group recommends applicable substantive
criteria, as described under OAR 345-021-0050, the Council shall apply them. If the special
advisory group does not recommend applicable substantive criteria, the Council shall
decide either to make its own determination of the applicable substantive criteria and
apply them or to evaluate the proposed facility against the statewide planning goals.

(4) The Council may find goal compliance for a proposed facility that does not otherwise
comply with one or more statewide planning goals by taking an exception to the
applicable goal. Notwithstanding the requirements of ORS 197.732, the statewide
planning goal pertaining to the exception process or any rules of the Land Conservation
and Development Commission pertaining to the exception process, the Council may take
an exception to a goal if the Council finds:

(a) The land subject to the exception is physically developed to the extent that the
land is no longer available for uses allowed by the applicable goal;

(b) The land subject to the exception is irrevocably committed as described by the
rules of the Land Conservation and Development Commission to uses not allowed by
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the applicable goal because existing adjacent uses and other relevant factors make
uses allowed by the applicable goal impracticable; or

(c) The following standards are met:

(A) Reasons justify why the state policy embodied in the applicable goal should
not apply;

(B) The significant environmental, economic, social and energy consequences
anticipated as a result of the proposed facility have been identified and adverse
impacts will be mitigated in accordance with rules of the Council applicable to the
siting of the proposed facility; and

(C) The proposed facility is compatible with other adjacent uses or will be made

compatible through measures designed to reduce adverse impacts.
* kK

Findings of Fact

The Land Use standard requires the Council to find that a proposed facility complies with the
statewide planning goals adopted by the Land Conservation and Development Commission
(LCDC).Under ORS 469.504(1)(b)(A), the Council may find compliance with statewide planning
goals if the Council finds that a proposed facility “complies with applicable substantive criteria
from the affected local government’s acknowledged comprehensive plan and land use
regulations that are required by the statewide planning goals and in effect on the date the
application is submitted...” The preliminary ASC was received on September 20, 2018.

The analysis area for potential land use impacts, as defined in the project order, is the area
within and extending one-half mile from the proposed site boundary.

The proposed facility would be located within Lake County. Therefore, the governing body
within Lake County, Lake County Board of Commissioners, is the Special Advisory Group
(SAG).%” On February 23, 2018, prior to receipt of the pASC, the Council appointed the Lake
County Board of Commissioners as the SAG for all site certificate proceedings related to the
proposed facility.®

IV.E.1 Local Applicable Substantive Criteria

Under OAR 345-022-0030(2), the Council must apply the applicable substantive criteria
recommended by the SAG, as long as those criteria are required by the statewide planning
goals and in effect on the date the pASC is submitted. Applicable substantive criteria identified

57 Under ORS 469.480(1), the Council must designate as a Special Advisory Group the governing body of any local
government within whose jurisdiction the facility is proposed or proposed changes of a facility would be located.
58 OSCNOIDoc4-2 Lake County Special Advisory Group Appointment Order 2018-02-23
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by the applicant in ASC Exhibit K are presented in Table 3: Lake County Applicable Substantive
Criteria.*®
Table 3: Lake County Applicable Substantive Criteria
Lake County Zoning Ordinance (LCZO)
Article 3 Agricultural Use Zone: A-2
Section 3.02 Permitted Uses — Subsection C
Section 3.04 Conditional Uses — Subsection B
Section 3.05 Dimensional Standards — Subsections F, G and H
Article 18 Significant Resource (SR) Combining Zone
Section 18.05 ‘ Reduced Preservation Review Criteria — Subsection D
Article 20 Supplementary Provisions
Section 20.01 Supplementary Provisions
Section 20.08 | Vision Clearance Area
Section 20.09 Riparian Habitat — Subsections A, B and C
Section 20.12 Fences
Compliance with and Consideration of State and Federal
Agency Rules and Regulations
Article 24 Conditional Uses
Authorization to Grant or Deny Conditional Uses —
Subsections A
Section 24.18 Renewable Energy Facilities
Criteria for Nonfarm Uses, Excluding Farm Related or
Accessory Uses, in an A-1 or A-2 Zone
Lake County Comprehensive Plan
Goal 2 Planning Process — Policies 17 and 18
Goal 3 Agricultural Lands — Policy 12
Goal 5 Open Space, Scenic and Historic Areas and Natural Resources — Policies
3,4,5,8,10,13, 14 and 16
Goal 6 Air, Water and Land Resource Quality — Policies 1, 3, 4, 5 and 11
Goal 9 Economic Development — Policies 1, 6 and 8
Goal 11 Public Services and Facilities — Policies 1, 4 and 6
Goal 12 Transportation — Policy 8
Goal 13 Energy Conservation — Policies 1 and 3
Goal 14 Urbanization — Policy 9

Section 20.13

Section 24.01

Section 24.19

Lake County Zoning Ordinance (LCZO)

The proposed facility would be located on agricultural use (A-2) zoned land in Lake County.
Pursuant to LCZO Section 3.01 Agricultural Use Zone, the purpose of the A-2 zone is to preserve
grazing and other agricultural land. The A-2 zone is considered a qualifying exclusive farm use

% The reasoning and analysis on the Department’s interpretation of “applicable substantive criteria” as presented
in the AL)’s Proposed Contested Case Order is incorporated by reference. OSCAPPDoc61 Proposed Contested Case
Order 2021-12-29, p. 84-85 of 110.
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(EFU) zone by the Oregon Department of Land Conservation and Development (LCDC) and
therefore subject to the provisions of Oregon Administrative Rules (OAR) Chapter 660, Division
33 which specifically apply to EFU zoned lands.

As presented in this section, the proposed facility is evaluated as two separate land use
categories within A-2 zoned land: Utility Facilities Necessary for Public Service (proposed 2 mile
115 kV transmission line and 115/500 kV step-up substation); and, Commercial Utility Facilities
for the Purpose of Generating Power for Public Use by Sale (commercial utility facilities)
(proposed 400 MWac of solar photovoltaic energy generation equipment including modules
and accessory equipment like trackers, posts, cabling, inverter/transformer units, collection
system, collector substations, O&M buildings, perimeter fencing, gates, and 50 MW of battery
storage equipment). An evaluation of the applicable substantive criteria for these uses within A-
2 zoned land is presented below.

LCZO Article 3: Agricultural Use Zone: A-2

LCZO Section 3.02 Permitted Uses..In an A-2 Zone, the following uses and their accessory
uses are permitted outright:

Kk %k

C. Utility facilities necessary for public service, except commercial facilities for the
purpose of generating power for public use by sale and transmission towers over

200 feet in height.

LCZO Section 3.02(C) identifies utility facilities “necessary” for public service, and their
accessory uses, as a use permitted outright on A-2 zoned land.” A utility facility is necessary for
public service if it is an associated transmission line as defined in ORS 215.274, or utility
facilities which otherwise satisfy the requirements under ORS 215.275.7* Based on the proposed
facility description included in ASC Exhibit B, proposed utility facilities not considered part of
the commercial utility facility would include up to 2 miles of a parallel double-circuit 115 kV
transmission line and an approximately 3 acre 115/500 kV step-up substation. The proposed
transmission line would include steel, monopole structures that could extend up to 70 feet in
height and therefore would not exceed the 200-foot height restriction established in LCZO
Section 3.02(C).

As provided in Section IV.E.2. Directly Applicable State Statutes and Administrative Rules,
Council finds that the proposed 115 kV transmission line and 115/500 kV step-up substation be
evaluated as “utility facilities necessary for public service” under ORS 215.275, rather than ORS
215.274, as presented in ASC Exhibit K. Utility facilities necessary for public service, under ORS
215.274, must meet the definition under ORS 469.300(2) of an “associated transmission line,”
defined as “new transmission lines constructed to connect an energy facility to the first point of

70 LCZO Article 1 defines Accessory Structure or Use as, “A use of a structure, or a portion of a structure, the of
which is incidental and subordinate to the main use of the property or structure and is located on the same
premises as the main or primary use and/or structure.

71 ORS 215.283(1)(c)(B)
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junction of such transmission line or lines with either a power distribution system or an
interconnected primary transmission system or both or to the Northwest Power Grid.” As
presented, ORS 215.274 specifically refers to transmission lines, extending to but not inclusive
of the first point of junction, whereas ORS 215.275 refers to utility facilities necessary for public
service, omitting specific definition. Based on the size and operating function, the Department
does not consider the proposed 115/500 kV substation to be an accessory use, incidental and
subordinate, to the proposed 115 kV transmission line, rather it considers the component to be
a utility facility. The Council evaluates the proposed 115 kV transmission line and 115/500 kV
step-up substation as a utility facility necessary for public service under ORS 215.275 as
presented in Section IV.E.2 Directly Applicable State Statutes and Administrative Rules of this
order.

Based on the evaluation presented in Section IV.E.2. Directly Applicable State Statutes and
Administrative Rules, the Council finds that the proposed 115 kV transmission line and 115/500
kV step-up substation would be a utility facility necessary for public service and would satisfy
the requirements under ORS 215.275; therefore, the Council finds that the proposed 115 kV
transmission and 115/500 kV step-up substation are a use permitted outright under LCZO
Section 3.02(C).

LCZO Section 3.04 Conditional Uses. In an A-2 Zone, the following uses and their
accessory uses are permitted when authorized in accordance with the requirements of
this Article and Article 24 of this Ordinance.

K K K

B. Type Il. Conditional Uses.

* %k ¥

6. Commercial utility facilities for the purpose of generating power for public use by sale.

LCZO Section 3.04(B)(6) identifies “commercial utility facilities for the purpose of generating
power for public use by sale” (commercial utility facilities), and their accessory uses, as a Type |l
permitted conditional use in an A-2 zone, subject to the zoning requirements under Article 3
and 24. The proposed solar facility, not including the proposed 115 kV transmission line and
115/500 kV step-up substation, is evaluated under the commercial utility facilities land use
category. The evaluation of compliance with LCZO Article 3 and 24 provisions is provided below.
The applicant would be required to secure zoning, building, onsite sewage disposal system and
a conditional use permit for the proposed facility. Therefore, the Council adopts the following
condition:

Land Use Condition 1: Prior to construction of the facility, the certificate holder shall:

a. Submit a conditional use and zoning permit application along with the proper filing fees
to Lake County Planning Department for issuance pursuant to ORS 469.401(3); and

b. Obtain all other necessary local permits, including building permits and onsite sewage
treatment system permits.

[PRE-LU-01]
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Lake County has not amended LCZO Section 3.04(B)(6) to reflect the Oregon Land Conservation
and Development Commission (LCDC) administrative rules governing conditional uses within
agricultural lands, which include specific requirements that must be satisfied and require a
governing body to take an exception to the statewide policy embodied in Goal 3 for proposed
solar facilities that would use, occupy or cover more than 320 acres of nonarable lands, as
applicable to the proposed facility. Therefore, the requirements under OAR 660-033-0130(38)
apply directly to the proposed facility, as evaluated in Section IV.E.2. Directly Applicable State
Statutes and Administrative Rules below.

LCZO Section 3.05 Dimensional Standards. In an A-2 Zone, the following Dimensional
Standards shall apply:

* %k ¥

F. For nonfarm uses permitted in areas not designated by the Plan as Farm Residential,
Rural Residential or Rural Center, the minimum lot or parcel size shall be one (1) acre and
should not be more than necessary to accommodate the intended or proposed use.

LCZO Section 3.05(F) requires lots or parcels used by nonfarm uses to be at least 1-acre in size
but not more than necessary for the proposed use. In ASC Exhibit K, the applicant indicates that
the proposed facility would not result in new lots or parcels. Further, the Department confirms
that based on review of a 2018/19 Lake County tax assessor map of the proposed facility site
boundary and surrounding properties, all parcels for which the proposed facility would be
located are at least 1-acre or greater.”? Therefore, the Council finds that the proposed facility
would satisfy the dimensional standards under LCZO Section 3.05(F).

G. The minimum Front and Rear yard setbacks shall be 20 feet, and sideyard setbacks shall
be 10 feet, except that a sideyard of a nonfarm use adjacent to a farm use in an area not
designated as Farm Residential, Rural Residential or Rural Center shall be 50 feet.

LCZO Section 3.05(G) establishes minimum setback distances from nonfarm uses to adjacent
farm uses, including 50-feet for sideyards and 20 feet for front and rear yards. In ASC Exhibit K,
the applicant asserts that the proposed facility design would meet or exceed the minimum
setback distance requirements’. To ensure compliance with the applicable setback
requirement, the Council imposes the following setback condition:

Land Use Condition 2: Prior to construction of the facility, the certificate holder shall
demonstrate to the Department and Lake County Planning Department through mapping or
other engineering drawing that the final facility layout complies with the following county
yard setback and vision clearance area requirements:

a. 50-foot minimum sideyard setback distance from permanent foundations

72 https://ormap.net/gis/index.html
73 Land Use Condition 2(d) and (e) are included in the condition to demonstrate compliance with LCZO Section
20.08, as evaluated below.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 58


https://ormap.net/gis/index.html

O 00N O Ul A WN P

B DA DDA D WWWWWWWWWWNINNNNNNNNNRRPRRRERRERRRRR
BPWNRPOOLOMNOTUDNWNROWVOOMNODUDSWNRPROWOLONNODUDWNIERO

Oregon Energy Facility Siting Council

(inverter/transformer units, collector/step-up substations, O&M buildings, battery
storage enclosures) to adjacent non-participating property boundaries.

b. 20-foot minimum front and rear yard setback distance from permanent foundations
(inverter/transformer units, collector/step-up substations, O&M buildings, battery
storage enclosures) to adjacent non-participating property boundaries.

c. 45-foot minimum setback from the centerline of any county or other public or street
right-of-way to permanent foundations (inverter/transformer units, collector/step-up
substations, O&M buildings, battery storage enclosures).

d. 20-foot minimum triangular vision clearance area at access road driveways constructed
by the facility that provide access to a public roadway.

e. 2.5-foot height restriction on planting, fence, wall, structure, or temporary or
permanent obstruction, measured from the top of the curb or, where no curb exists,
from the established street center line grade, except that trees exceeding this height
may be located in this area, provided all branches and foliage are removed to a height
eight (8) feet above grade.

[PRE-LU-02]

Based on the applicant’s assertion and compliance with the condition above, the Council finds
that the proposed facility would satisfy the dimensional standards under LCZO Section 3.05(F).

H. All structures shall be setback at least 60 feet from the centerline of any State or Federal
Highway rights-of-way and 45 feet from the centerline of any County or other public
road or street right-of-way.

LCZO Section 3.05(H) establishes minimum setback distances for structures from road rights-of-
way, including a 45-foot minimum setback distance from the centerline of any County or other
public or street right-of-way; and, a 60 foot minimum setback distance from the centerline of
any State or Federal Highway right-of-way. Based on ASC Exhibit C, there are no state or Federal
Highway rights-of-way within 0.5 miles of the proposed site boundary. Nonetheless, the
applicant asserts that all proposed structures would be located more than 60-feet from any
public road right-of-way. To ensure compliance with the applicable setback requirement, the
Council imposes Land Use Condition 2(c).

Based on the applicant’s assertion and compliance with the condition above, the Council finds
that the proposed facility would satisfy the dimensional standards under LCZO Section 3.05(H).

Article 18: Significant Resource (SR) Combining Zone

LCZO Article 18 establishes requirements for permissible uses within a Significant Resource (SR)
Combining Zone, which includes the County’s Goal 5 mapped resources such as Big Game
Winter Range Habitat. In ASC Exhibit K, the applicant describes, but does not graphically
present, that a small portion of the northeastern corner of the site boundary is within the
County’s Goal 5 mapped Big Game Habitat Winter Range. Based on the Department’s
consultation with Lake County Planning Director Darwin Johnson, and review of the county’s
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goal 5 maps overlain with the proposed facility site boundary, approximately 269 acres within
the proposed facility site boundary would be within the County’s Goal 5 Big Game Winter Range
Habitat.” Therefore, the provisions of LCZO Article 18 Section 18.05 are applicable and
evaluated below.

Section 18.05 Reduced Preservation Review Criteria. The environmental, social, economic and
energy consequences of allowing the proposed use or activity shall be described in sufficient
detail to provide a clear demonstration that the applicable criteria set forth hereinafter are
met.

kK K

D. Big Game Habitat Restrictions

1. Definitions
a) "Big Game Winter Range" means an area designated as winter range for big game by
the comprehensive plan.
b) "Dwelling" includes resource and nonresource dwellings.
c) "Tract" means one or more contiguous lots or parcels under the same ownership.
2. All uses allowed in big game winter range must comply with the applicable standards for
the underlying zone;
3. Siting Standards
a) New structures shall be located as close as possible to existing adjacent structures.
b) Structures shall share a common access road wherever possible.
c) Where it is impractical or unreasonable to share a common access road the structure
shall be located as close as possible to the nearest existing public road in order to
minimize the length of access from said existing public road.

LCZO Section 18.05(D)(2) and (3) require uses allowed in the county’s Goal 5 mapped big game
winter range to describe the environmental, social, economic and energy consequences of the
proposed use; and, to comply with applicable standards for the underlying zone, A-2, and
specific siting standards for structures and access roads. An evaluation of the environmental,
social, economic and energy consequences of the proposed use is presented in Section IV.E.3
Goal 3 Exception of this order. As presented above, the Council finds that the proposed facility
would comply with the applicable standards for the conditionally permitted uses (commercial
utility facility) within A-2 zoned land.

The applicant explains that there are no existing structures within the proposed site boundary;
and, explains that proposed facility structures would be located within a fenced area and would
share newly constructed internal and perimeter roads. Primary access to the proposed facility
would be provided via County Road 5-12, 5-12 A, 5-10, 5-10 C (Connley Road) and 5-14 G (Qil
Dri Road). The only existing road within the county’s mapped Goal 5 Big Game Winter Range
habitat, that would be used during proposed facility construction or operation, is County Road

7" However, the entire site boundary is located in ODFW-mapped big game winter range habitat; see Section IV.H
Fish and Wildlife Habitat for additional discussion and assessment.
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5-12 A. Based on representations provided in ASC Exhibit U, applicant proposes to construct a
driveway onto the site from County Road 5-10 C (Connley Road) and 5-14 G (Qil Dri Road), and
have not been identified from County Road 5-12 A. If an access road or road approach from the
facility site to County Road 5-12 A is constructed as part of the facility, the applicant must
demonstrate, in accordance with LCZO Section 18.05(D)(3), that the access road or road
approach length represents a minimal length from the county road to the facility perimeter
fenceline. To ensure compliance with LCZO Section 18.05(D)(3)(c), the Council imposes the
following condition:

Land Use Condition 3: Prior to construction of the facility, the certificate holder shall
provide a map presenting facility site boundary, access roads and road approaches; county
roads; and, the County’s mapped Goal 5 Big Game Winter Range habitat overlay. If the
certificate holder constructs new facility access roads or road approaches from County Road
5-12 A onto the site, certificate holder shall demonstrate to the Department and Lake
County Planning Department how the length of the road or road approach complies with
LCZO Section 18.05(D)(3)(c).

[PRE-LU-03]

Based on compliance with the condition above, the Council finds that the proposed facility
would satisfy the applicable requirements within the SR zone under LCZO Section 18.05(D)(2)
and (3).

Article 20: Supplementary Provisions

Section 20.01 Supplementary Provisions. The following provisions generally apply to all
uses in all zones except as specified in respective sections.

KK K

Section 20.08 Vision Clearance Area. A clear-vision area shall be maintained on the
corners of all property at the intersection of any two streets or a street and a railroad.

A. A clear-vision area shall consist of a triangular area, two sides of which are lot
lines measured from the corner intersection of the street lot lines for a
distance of 20’ or where the lot lines have rounded corners, the lot lines
extended in a straight line to a point of intersection and so measured, and
third side of which is a line across the corner of the lot joining the non-
intersecting ends of the other two sides.

B. A clear-vision area shall contain no planting, fence, wall, structure, or
temporary or permanent obstruction exceeding 2.5 feet in height, measured
from the top of the curb or, where no curb exists, from the established street
center line grade, except that trees exceeding this height may be located in
this area, provided all branches and foliage are removed to a height eight (8)
feet above grade.

LCZO Section 20.08 establishes a 20 foot vision clearance requirement on corner properties and
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height restriction for plantings, fencing, walls, structures or other obstructions from an
established street center line grade. LCZO Section 20.08 describes the vision clearance area as a
triangular area measured from the corner intersection of the street lot lines, and requires this
area to contain no planting, fence, wall, structure, or temporary or permanent obstruction
exceeding 2.5 feet in height. For purposes of this standard, corner properties should be
identified along the outside property lines of the applicant’s leased boundary, not the internal
property lines located within the site boundary.

The applicant represents proposed access roads would be designed to meet LCZO Section 20.08
clear vision area requirements. As presented above, the Council imposes Land Use Condition 2
to ensure compliance with the requirements. Based on compliance with the above-referenced
condition, the Council finds that the proposed facility would comply with LCZO Section 20.08.

Section 20.09 Riparian Habitat. In A-1, A-2 and F-1 zones, structural setbacks as follows

shall be provided to recognize the value of riparian habitat.

A. On perennial streams and rivers, structural development shall be set back
at least 50 feet from the high water mark.

B. On intermittent streams or drainages, structural development shall be set back at
least 25 feet from the high water mark.

C. On lakes or reservoirs, structural development shall be set back a sufficient distance
determined by the Planning Commission as needed to protect riparian habitat

LCZO Section 20.09 establishes setback distances from structure foundations to the high water
line or mark along perennial streams and rivers; intermittent streams or drainages; and, on
lakes or reservoirs. As presented in ASC Exhibit J, within the site boundary, the only state
jurisdictional waters are four playas, or playa lakes, which are seasonally flooded and provide
habitat and foraging for migratory birds. However, these playa lakes are not considered
perennial streams or rivers; intermittent streaks or drainages; or, lakes or reservoirs because
they do not permanently and continually hold water. Therefore, the established setbacks would

not apply.

Section 20.12 Fences. Fences are permitted in any Zone and do not require a permit for
construction, however, with the exception of the A-1, A-2, F-1 and other “resources
zones,” barbed wire and similar hazardous materials are not permitted except as
approved otherwise by the County. Also, in the non-resource zones, fences exceeding a
height of six (6) feet require a building permit. In no zone shall sight-obscuring fences be
maintained in violation of vision clearance requirements and in all zones fences shall be
maintained in good condition.

LCZO Section 20.12 establishes requirements for fencing, including a restriction on barbed wire
or similar hazardous materials in A-2 zoned land, unless otherwise approved by the governing
body; compliance with vision clearance requirements, fence maintenance obligations, and
building permit requirements for fences exceeding 6’ in height. The applicant proposes to install
a 7’ chain-link perimeter fence, inclusive of 1’ of barbed wire. Therefore, the applicant would be
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required to obtain a building permit for the perimeter fence and obtain Council approval for use
of barbed wire. Based on consultation with the Lake County Planning Director, Darwin Johnson,
consistent with the county’s position for use of barbed wire for other solar facility fencing, the
Council authorizes use of 1’ of barbed wire for the proposed 7’ perimeter fence.”

As presented above, the Council imposes Land Use Condition 1 requiring that, prior to
construction, the applicant obtain all necessary local permits, including a building permit for the
perimeter fence. To ensure that the applicant maintain its perimeter fence is good condition,
the Council imposes the following condition:

Land Use Condition 4: During facility operation, the certificate holder shall include in the
annual report the condition of the perimeter fence and identify whether any repairs were
completed within the reporting year, or if scheduled for following reporting year.
[OPR-LU-01]

Section 20.13 Compliance With and Consideration of State and Federal Agency Rules and
Regulations.

Approval of any use or development proposal pursuant to the provisions of this
Ordinance shall require compliance with and consideration of all applicable State and
Federal Agency rules and regulations. Specific rules and regulations which may affect any
specific use or development proposal, and for which compliance is required for approval
by the County include, but are not limited to, the following:

A. Air quality standards administered by DEQ and EPA.

LCZO Section 20.13(A) requires permitted uses to comply with applicable air quality standards
administered by the Oregon Department of Environmental Quality (DEQ) and United States
Environmental Protection Agency (EPA). The EPA is responsible for setting and enforcing
National Ambient Air Quality Standards (NAAQS) applicable to aircraft, locomotives and vehicles
through the Clean Air Act. Title V of the Clean Air Act establishes a federal permit program for
large stationary emission sources, which has been delegated to DEQ.

The proposed facility would not include stationary emission sources, and therefore would not
trigger any air quality standards enforced by either DEQ or EPA. Particulate matter or dust
would be generated during earth-moving construction activities such as road building.
However, the applicant proposes to control dust through daily watering via onsite water trucks.
Based on the above analysis, the Council finds that there are no applicable air quality standards
for which the proposed facility must comply.

B. Noise pollution standards administered by EPA.

75 OSCAPPDoc18-1 ASC Reviewing Agency Comment Lake County Planning Department_Johnson 2020-03-03.
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LCZO Section 20.13(B) requires permitted uses to comply with noise pollution standards
administered by the EPA. As presented in ASC Exhibit K, there are no noise pollution standards
administrated by EPA for which the applicant must comply; however, as presented in ASC
Exhibit X and evaluated in Section IV.Q.1. Noise Control Regulations of this order, the Council
finds that the proposed facility would satisfy the applicable noise pollution standards under
DEQ’s Noise Control Regulations. The Council finds that there are no applicable EPA-
administrated noise pollution standards for which the proposed facility must comply.

C. Water quality standards administered by DEQ and WRD.

LCZO Section 20.13(C) requires permitted uses to comply with water quality standards
administered by DEQ and Oregon Water Resources Department (WRD), which for the proposed
facility, includes DEQ’s National Pollution Discharge Elimination System Stormwater Discharge
Permit program. There are no applicable WRD water quality standards.

The proposed facility would be located on or within jurisdictional waters of the state (i.e.
various playas and playa mosaics), which requires compliance with DEQ’s water quality
standards administered under ORS 468B.050 and Section 402 of the Federal Clean Water Act
through the National Pollution Discharge Elimination System Stormwater Discharge Permit
program (1200-C permit). As presented in ASC Exhibit | and evaluated in Section IV.D. Soil
Protection of this order, a 1200-C permit would be required for proposed facility construction;
the Council imposes Soil Protection Condition 1 to ensure compliance with the water quality
standards administered through compliance with the 1200-C permit requirements. Based on
compliance with this condition, the Council finds that the proposed facility would comply with
LCZO Section 20.13(C).

D. Sewage Disposal regulations administered by DEQ.

LCZO Section 20.13(D) requires permitted uses to comply with sewage disposal regulations
administrated by DEQ, such as OAR Chapter 340 Division 71, which apply to onsite wastewater
treatment systems. In ASC Exhibit E, the applicant identifies that an Onsite Sewage Disposal
Construction Installation Permit would be needed for onsite septic fields to be constructed to
support O&M building restroom facilities (sewage disposal permit). Sewage disposal permits are
regulated by the Oregon Department of Environmental Quality (DEQ), but have been delegated
to Lake County through the Lake County Building Department. To ensure compliance with the
applicable sewage disposal permit requirements, the Council adopts Land Use Condition 1, as
presented above, to ensure all applicable local permits are obtained prior to construction.
Based on compliance with Land Use Condition 1, the Council finds that the proposed facility
would comply with LCZO Section 20.13(D).

E. Uniform Building Code.

LCZO Section 20.13(E) requires permitted uses to comply with Uniform Building Codes, which
are addressed in local building permits to be obtained prior to construction, as imposed in Land
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Use Condition 1. Based on compliance with Land Use Condition 1, the Council finds that the
proposed facility would comply with LCZO Section 20.13(E).

F. Surface and Ground Water Withdrawals by WRD.

LCZO Section 20.13(F) requires permitted uses to comply with Oregon Water Resources
Department (WRD) surface and groundwater withdrawals. As evaluated in Section IV.Q.3.
Water Rights of this order, the applicant proposes to withdraw not more than 5,000 gallons per
day of groundwater from two wells, which would be exempt based on daily usage from WRD
permit requirements under ORS 537.545(1)(f). Based on the proposed water sources for
construction and operation, the applicant has not identified that a groundwater permit, surface
water permit, or water right transfer would be needed. Pursuant to OAR 690-190-0100, WRD
establishes recording requirements for permit exempt groundwater wells, which Council
imposes in Water Rights Condition 1. Based on compliance with this condition, the Council finds
that the proposed facility would comply with LCZO Section 20.13(F).

G. Scenic Area rules administered by State Highway Division.

LCZO Section 20.13(G) requires permitted uses to comply with State Highway Division Scenic
Area rules. The land use analysis area extends 0.5-mile within and extending from the proposed
facility site boundary, in which there are no scenic roadways. Therefore, LCZO Section 20.13(G)
would not apply.

H. Forest Practices Act administered by DOF.

LCZO Section 20.13(H) requires permitted uses to comply with Oregon Department of Forestry’s
Forest Practices Act, which establish requirements within forest-zoned lands. The proposed
facility would be located within lands zoned for cattle grazing, and would not be located on any
forest-zoned lands. Therefore, LCZO Section 20.13(H) would not apply.

. Access regulations administered by State Highway Div.

LCZO Section 20.13(l) requires permitted uses to comply with Oregon Department of
Transportation (ODOT) access regulations. While ODOT access regulations require an approach
permit for construction of any new approach or change of use of an existing connection to a
highway, the applicant has not identified any new or changes to existing approaches to state
highways. Therefore, LCZO Section 20.13(l) would not apply.

J.  Surface mining regulations administered by DOGAMI.

LCZO Section 20.13(J) requires permitted uses to comply with the Oregon Department of
Geology and Mineral Industries (DOGAMI) surface mining regulations. The applicant has not
proposed to conduct any surface mining or related activities (i.e. blasting) as part of the
proposed facility. Therefore, LCZO Section 20.13(J) would not apply.
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Article 24: Conditional Uses

Section 24.01 Authorization to Grant or Deny Conditional Uses. Conditional Uses listed in this
Ordinance may be permitted, enlarged or otherwise altered when authorized in accordance
with the standards and procedures set forth in this Article. In the case of a use existing prior
to the effective date of this Ordinance, and classified herein as a Conditional Use, a change
in use, enlargement or alteration of such use shall conform with the provisions for a
conditional use. An application for a Conditional Use may be approved, modified, approved
with conditions or denied.

A. General Criteria. In determining whether or not a Conditional Use shall
be approved or denied, it shall be determined that the following criteria are either met or
can be met through the compliance with specific conditions.

1. The proposal is in compliance with the applicable Comprehensive Plan and Policies
set forth thereby.

LCZO Section 24.01(A)(1) requires conditionally permitted uses to demonstrate compliance with
applicable Comprehensive Plan and Policies. Based on the facts, reasoning and analysis
presented in the subsection below and in the Proposed Contested Case Order for Issues 1, 3, 5,
7 and 8 (Attachment D of this order), the Council finds that the proposed facility would comply,
or be consistent, with applicable Comprehensive Plan policies, including Goal 2 Policies 17 and
18; Goal 3 Policy 12; Goal 5 Policies 3, 4, 5, 8, 10, and 14; Goal 6 Policies 1, 3, 4, 5 and 11; Goal 9
Policies 1, 6 and 8; Goal 11 Policies 1, 4 and 6; Goal 12 Policy; Goal 13 Policies 1 and 3; Goal 14
Policy 9.7

2. The proposal is in compliance with the standards and requirements set forth by the
applicable primary Zone, any applicable Combining Zone, and the standards and

76 Findings of fact, reasoning and analysis on Contested Case Issue 1 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 83-87.

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 5 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 63, 96-97.

Findings of fact, reasoning and analysis on Contested Case Issue 7 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 99-100 and 106-107.

Findings of fact, reasoning and analysis on Contested Case Issue 8 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 100-101.
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conditions set forth by this Article and any other provisions of this Ordinance.

LCZO Section 24.01(A)(2) requires conditionally permitted uses to demonstrate compliance with
applicable code provisions established for the primary and any applicable combining zone. As
presented in this section, the Council finds that the proposed facility would comply with all
applicable LCZO provisions.

3. That, for proposals requiring approvals or permits from other local, State and/or
federal agencies, evidence of such approval or permit compliance is established or
can be assured prior to final approval.

LCZO Section 24.01(A)(3) requires conditionally permitted uses to provide evidence or
assurance that local, State and/or federal permits necessary for the proposed facility can be
obtained. In ASC Exhibit E, the applicant represents various local, State and federal approvals
and permits that may be required prior to construction of the proposed facility. To ensure all
necessary permits are obtained prior to construction, the Council imposes Land Use Condition 1
(for local permits) and Land Use Condition 5 below:

Land Use Condition 5: The certificate holder shall:

a. Prior to construction of the facility, provide to the Department a list of all State and
federal permits or approval necessary for construction or operation of the facility.
Certificate holder shall consider ASC Exhibit E in identifying necessary permits.

b. At least 90-day following construction commencement, provide evidence of all State
and federal permits or approval identified per sub(a) of this condition.

[GEN-LU-1]

Based on compliance with the conditions, the Council finds that the proposed facility would
comply with LCZO Section 24.01(A)(3).

4. That no approval be granted for any use which is or is expected to be found to exceed
resource and public service/facility carrying capacities, or for any use which is found
to not be in compliance with applicable air, water, land, solid waste, or noise
pollution standards.

LCZO Section 24.01(A)(4) prohibits approval of conditionally permitted uses if the use is
expected to exceed resource carrying capacities or would not comply with air, water land, solid
waste, or noise pollution standards. As presented in Section IV.M. Public Services of this order
and in the evaluation of LCZO Section 20.13, the Council finds that the proposed facility would
not result in significant adverse impacts on the ability of public or private service providers to
provide a service or result in non-compliance with any applicable standards. Therefore, based
on the above-referenced evaluation, the Council finds that the LCZO Section 24.01(A)(4) use
prohibition would not need to be exercised.

Section 24.18 Renewable Energy Facilities. For proposed facilities under Oregon Energy
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Siting Council (EFSC) jurisdiction, conditional use permits shall be granted consistent with
the EFSC siting standards as adopted in Oregon Administrative Rules Chapter 345, or
amended hereafter. For facilities not under EFSC jurisdiction, the following siting
standards shall apply: ***

LCZO Section 24.18 requires conditionally permitted uses under EFSC jurisdiction to comply
with OAR Chapter 345. The proposed facility is an EFSC-jurisdictional facility. OAR Chapter 345
requirements are established in Divisions 22 and 24 and are evaluated in Section IV of this
order. Based on the evaluation presented in this order, the Council finds that the proposed
facility would comply with LCZO Section 24.18.

Section 24.19 Criteria for Nonfarm Uses, Excluding Farm Related or Accessory Uses, in an
A-1 or A-2 Zone. Nonfarm uses, excluding farm related or farm accessory uses, may be
approved in an A-1 or A-2 zone upon findings that each such use:

A. Is compatible with farm uses described in ORS 215.203(2) and is consistent with
the intent and purposes set forth in ORS 215.243;

LCZO Section 24.19(A) requires nonfarm uses within an A-1 or A-2 zone to demonstrate
compatibility with ORS 215.203(2) and consistency with the intent and purpose set forth in ORS
215.243.77 ORS 215.203(2) provides the definition of farm use; ORS 215.243 identifies the
state’s agricultural policy and identifies preservation of a maximum amount of the limited
supply of agricultural land as necessary to the conservation of the state’s economic resources to
support broad application of the Exclusive Farm Use zone across open lands of the state.” As
presented in ASC Exhibit C, the proposed facility would occupy up to 3,921 acres of land within
Lake County’s A-2 zone, a zone designated for cattle grazing.

The proposed facility site contains no water rights and is in an area that has been under a WRD
moratorium preventing issuance of new groundwater rights for irrigation since the mid- 1980s.
Additionally, the applicant provides an August 2, 2019 letter from one of the underlying

77 Pursuant to ORS 215.203(2)(a) “farm use” means “the current employment of land for the primary purpose of
obtaining a profit in money by raising, harvesting and selling crops or the feeding, breeding, management and sale
of, or the produce of, livestock, poultry, fur-bearing animals or honeybees or for dairying and the sale of dairy
products or any other agricultural or horticultural use or animal husbandry or any combination thereof. “Farm use”
includes the preparation, storage and disposal by marketing or otherwise of the products or by-products raised on
such land for human or animal use. “Farm use” also includes the current employment of land for the primary
purpose of obtaining a profit in money by stabling or training equines including but not limited to providing riding
lessons, training clinics and schooling shows. “Farm use” also includes the propagation, cultivation, maintenance
and harvesting of aquatic, bird and animal species that are under the jurisdiction of the State Fish and Wildlife
Commission, to the extent allowed by the rules adopted by the commission. “Farm use” includes the on-site
construction and maintenance of equipment and facilities used for the activities described in this subsection.
“Farm use” does not include the use of land subject to the provisions of ORS chapter 321, except land used
exclusively for growing cultured Christmas trees as defined in subsection (3) of this section or land described in
ORS 321.267 (3) or 321.824 (3).”

78 OSCAPPDoc61 Proposed Contested Case Order 2021-12-29, p.87 of 110
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landowner — Mr. Richard Morehouse — affirming that while the land has been historically
grazed, the land and soil conditions are inadequate to support a viable commercial grazing
operation.”

Based on the August 2, 2019 landowner letter and explanation of historic and current use of the
land within the proposed site boundary, because ORS 215.203(2) defines farm uses as specific
uses of land for the primary purpose of obtaining a profit in money, the Department does not
consider that land within the proposed site boundary, because it is not currently employed —
even as a wasteland under ORS 215.203(2)(b)(E) — for the primary purpose of obtaining a profit
in money, to be a farm use. Therefore, the proposed facility is only obligated to demonstrate
consistency with the intent and purpose of ORS 215.243 — which focuses on maintaining
conditions within the zone. While the applicant requests a Goal 3 exception under OAR 660-
033-0130(38), the applicant relies upon a reasons exception request rather than a zone change.
Therefore, based on the facts, reasoning and analysis presented above and in the Proposed
Contested Case Order for Issue 2 (Attachment D of this order), the Council finds that the
proposed facility would be compatible with farm uses and would comply with the applicable
requirements of LCZO Section 24.19(A).%°

B. Does not interfere seriously with accepted farming practices as defined in ORS
215.203(2)(c), on adjacent lands devoted to farm use;

LCZO Section 24.19(B) requires that within an A-1 or A-2 zone, nonfarm uses demonstrate
serious interference with or significant increases in the cost of accepted framing practices, as
defined in ORS 215.203(2)(c), on adjacent lands devoted to farm use would not occur. The
Council considers the language of this code, while not exactly the same as ORS 215.296(1) and
OAR 660-033-0130(5), to mirror the intent and purpose. ORS 215.296(1) and OAR 660-033-
0130(5) require a demonstration that conditionally permitted uses within EFU zoned land
would not significantly increase the cost of, or significantly impact, accepted farm practices.

In ASC Exhibit K, the applicant identifies that accepted farming practices on surrounding lands
include irrigated agriculture and grazing/ranching activities. Based on these practices, the
applicant identifies potential adverse impacts arising from availability of irrigation water,
increased traffic, increased dust, and spread of invasive weed species. The applicant then
evaluated whether these potential adverse impacts would be considered serious interference
with accepted farming practices. The proposed facility has not required a limited water use
license or water use permit from WRD; therefore, the proposed facility would not be expected
to interfere with existing irrigation water rights. Any potential traffic impacts would be limited
to the duration of construction, which the applicant proposes to minimize through
implementation of best management practices covered under a Construction Traffic
Management Plan (Attachment U-2 of this order). The applicant proposes to implement dust

7 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order 2021-12-29, pp. 14-61, 87-90,
and 105-106.

80 d.
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abatement through continuous, daily watering via water trucks and implementation of a Dust
Abatement and Management Plan. Control measures included in the Dust Abatement and
Management include employing a designated fugitive dust control coordinator to manage the
requirements of the plan and monitor dust conditions. The draft plan includes speed limits and
requirements for earth moving activities and hauling. In addition, it establishes a hotline
program, to be advertised through facility signage located on the perimeter fence. To control
weeds, the applicant proposes to implement the requirements of a Revegetation and Noxious
Weed Control Plan (Attachment P-3 of this order).

Concerns of potential adverse impacts from displacement of mammal (big game) and rodents
from the proposed facility site, following installation of perimeter fencing, to adjacent
agricultural practices were raised on the record of the DPO.8! Commenters expressing concern
of the potential impact of mammal and rodent displacement did not provide facts or legal
arguments to support the Department’s evaluation of the issue. Nonetheless, based on Council
input during the July 22 and August 21, 2020 DPO review, the Department consulted with
Oregon State University Extension Service (Lake and Klamath counties), Lake County Planning
Department, DLCD and ODFW on the issue. Based on agency consultation, while the issue is in
fact valid, the significance is relatively uncertain. However, specific to the issue of mammal
displacement, agencies recommended that Council acknowledge ODFW’s existing rules and
program designed to address elk damage on private land. In 2020, ODFW adopted
administrative rules for a new elk damage hunt program which allows a new general season
antlerless elk damage tag to be used in parts of the state with high elk damage.

In addition, landowners may be eligible for ODFW’s Landowner Damage Program, which is
intended to address damage caused by elk on privately owned lands. See ORS 498.012; ORS
496.158; OAR 635-075-0011. The Landowner Damage Program provides issuance of damage
tags for landowner property; allows landowner to pick who receives a tag; allows for
customized hunt dates; and establishes no limits on tags other than no more than 5 tags at a
time. The applicant proposes wildlife monitoring and mitigation measures during facility
operation, as reflected in Fish and Wildlife Habitat Condition 11. Consistent with the wildlife
monitoring and mitigation goals of the plan and statutory agricultural landowner consultation
requirements applicable to energy infrastructure projects (ORS 218.276), the Council imposes
an additional requirement in the plan to address concerns raised regarding potential mammal
displacement, requiring that, prior to and during construction, the applicant provide
information to adjacent landowners (within 500-feet of the property of the site boundary) of
ODFW'’s Landowner Damage Program. In addition, the Council requires that, prior to and during
construction, the applicant shall consult with ODFW on any new or modified rules or programs
related to elk damage and mitigation, to ensure that the notification provides best available
data.®

81 OSCAPPDoc-24 DPO Public Comment Reeder. OSCAPPDoc4-25 DPO Public Comment Meiering WWLLC 2020-07-
20. OSCAPPDoc4-33 DPO Public Comment Horton and Hogan.

82 0n the record of the DPO, recommendations received from the Rocky Mountain Elk Foundation, a member-
based organization, included ongoing coordination between applicant and ODFW to ensure minimal impacts to elk
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The Department similarly consulted with the above-referenced agencies on the issue of rodent
displacement, where there were no additional recommendations received. Based on the
applicant’s evaluation, obtained by Fosters Natural Resource Contracting, rodent displacement
may and could occur up to 0.5-mile from the proposed facility site, for up to 6 months, but
would not be expected to be significant unless the site, for unknown reasons, experienced
exceptionally high rodent levels prior to disturbance at the site. In the Foster evaluation, it is
explained that over 50 percent of the site would be undisturbed or revegetated, and that
construction would occur over a rolling schedule, further minimizing the likelihood of any
significant offsite rodent displacement issues.?

Based on the facts, reasoning and analysis presented above and in the Proposed Contested
Case Order for Issue 2 (Attachment D of this order) and compliance with conditions presented
in this order and mitigation plans attached to this order, the Council finds that the proposed
facility would not result in serious interference with accepted farming practices on adjacent
lands devoted to farm use and would therefore comply with LCZO Section 24.19(B).?

C. Does not materially alter the stability of the overall land use pattern of the area;

LCZO Section 24.19(C) requires that within an A-1 or A-2 zone, nonfarm uses demonstrate that
the overall land use pattern of the area would not be materially altered. The applicant describes
the land use within the area as remote and rural, with sparse population averaging about one
person per square mile. Approximately 23 percent of the land area in the county (about
1,227,648 acres) is privately owned. As of 2012, 657,055 acres were in farms, with
approximately 67 percent in pastureland, 20 percent in cropland, and the remainder in
woodland or other uses. The proposed facility would occupy approximately 3,921.3 acres of
land that otherwise could be used for occasional grazing. This amounts to only 0.32 percent of
the privately owned land in the county, or 0.6 percent of the acres in farms. Based on this
information, the applicant asserts, and the Department agrees, that the proposed facility would
not materially alter the land use pattern of the area. Therefore, based on the facts, reasoning
and analysis presented above and in the Proposed Contested Case Order for Issue 2
(Attachment D of this order), the Council finds that the proposed facility would satisfy LCZO
Section 24.19(C).%

D. Is situated upon generally unsuitable land for the production of farm crops and

during migration. While the Department refrains from making recommendations to Council based on public
comments that do not include specific supporting facts or analysis, the Department acknowledges that RMEF
recommendations are consistent with those independently provided by the Department. OSCAPPDoc4-20 DPO
Public Comment Richardson RMEF 2020-07-16.

83 OSCAPPDoc4-6.3 DPO Comments Applicant Responses to Comments 2020-07-16.

84 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order 2021-12-29, pp. 14-61, 87-90,
and 105-106.
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livestock, considering the flooding, vegetation, location and size of the tract;

LCZO Section 24.19(D) requires that within an A-1 or A-2 zone, nonfarm uses be situated upon
generally unsuitable land for the production of farm crops and livestock, considering the
flooding, vegetation, location and size of the tract. In ASC Exhibit | and P, the applicant provides
information/mapping on the vegetation and soil conditions of the site, including low quality soil
(Class VI and VIII) and a mix of shrublands and bare earth. As referenced above, the applicant
provides a letter from one of the underlying landowners — Mr. Richard Morehouse — supporting
the applicant’s representations that the land is not economically viable for use by commercial
cattle grazing. Therefore, based on land conditions and landowners’ supporting letter, the
Council finds that the proposed facility would satisfy LCZO Section 24.19(D).

E. Complies with other applicable natural resource provisions; and

LCZO Section 24.19(E) requires that within an A-1 or A-2 zone, nonfarm uses demonstrate
compliance with other applicable natural resource provisions. Other applicable natural resource
provisions of LCZO include Article 18, which include the requirements within the County’s
mapped Goal 5 Big Game Winter Range. As presented in this order in the evaluation of LCZO
Section 18.05(D), based on compliance with conditions, the Council finds that the proposed
facility would comply with the other LCZO natural resource provisions and therefore would
comply with LCZO Section 24.19(E).

F. Complies with such other conditions as the County considers necessary.

LCZO Section 24.19(F) requires that within an A-1 or A-2 zone, nonfarm uses must comply with
other conditions considered necessary by the governing body. As presented throughout this
order, the Council imposes various conditions to satisfy the requirement of LCZO provisions and
other Council standards and applicable rules. Based on compliance with the conditions, as
presented in Attachment 1 of this order, the Council finds that the proposed facility would
comply with LCZO Section 24.19(F).

Lake County Comprehensive Plan

As presented in Table 3: Lake County Applicable Substantive Criteria, the following Lake County
Comprehensive Plan Goals and policies were identified as applicable to the proposed facility.

Goal 2 Planning Process — Policies 17% and 18%
Goal 3 Agricultural Lands — Policy 12

8 Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

87 Findings of fact, reasoning and analysis on Contested Case Issue 5 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 96-97.
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Goal 5 Open Space, Scenic and Historic Areas and Natural Resources — Policies 3, 4, 5, 8,
10, 13, 14 and 16

Goal 6 Air, Water and Land Resource Quality — Policies 1, 3, 4,5 and 11

Goal 9 Economic Development — Policies 1%, 6 and 8

Goal 11 Public Services and Facilities — Policies 1%, 4 and 6

Goal 12 Transportation — Policy 8

Goal 13 Energy Conservation — Policies 1 and 3

Goal 14 Urbanization — Policy 9

Based on the facts, reasoning and analysis presented in Section IV.E.1. Local Applicable
Substantive Criteria, which presents the evaluation of the proposed facility’s compliance with
applicable code provisions as implemented in the county zoning ordinance to meet the goals
and policies of the comprehensive plan, and in the Proposed Contested Case Order for Issues 3,
5, 7 and 8 (Attachment D of this order), the Council finds that the proposed facility would be
consistent with the goals and policies of the Lake County Comprehensive Plan, particularly the
sections related to Economy, Industrial Development, Resource Industrial Development.

Analysis of Issues Raised Related to Consistency of Proposed Facility with Lake County
Comprehensive Plan Goals and Policies

Comments on the record of the DPO raised issues asserting that the proposed facility would not
be consistent with several goals and policies of the Lake County Comprehensive Plan and
therefore cannot be authorized for construction and operation.® The Council finds that is it not
appropriate to evaluate consistency with comprehensive plan goals and policies in isolation, or
without regard to, the applicable zoning provisions. As described above, and consistent with
ORS 197.175(2)(b), a county must “enact land use regulations to implement their
comprehensive plans.” ORS 197.015(11) further defines a “land use regulation” as any local
government zoning ordinance, land division ordinance adopted under ORS 92.044 or 92.046 or
similar general ordinance establishing standards for implementing a comprehensive plan.” In
the alternative, if Council were to apply the goals and policies directly, the Department presents
an evaluation of those in question below.**

LCCP Goal 1 Policies 2, 3 and 6

e [LCCP, Goal 1, Policy 2. "That citizens will have an opportunity to participate in all
phases of the planning process."

88 Findings of fact, and reasoning and analysis on Contested Case Issue 8 as presented in the Proposed Contested
Case Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case
Order 2021-12-29, pp. 14-62, 100-101.

8 Findings of fact, reasoning and analysis for Issue 7 as presented in the Proposed Contested Case Order
(Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order 2021-
12-29, pp. 14-62, 99-100 and 106-107.

9% OSCAPPDoc4-24. DPO Public Comment Reeder and Fort Rock Neighbors 2020-07-20.

91 OSCAPPDoc4-6.5 DPO Comments Applicant Responses to DPO Comments 2020-07-22.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 73



O 00 N O Ul A WN P

P D A DA D WWWWWWWWWWNNRNNNNNNNNRRRRERRPERRRPR
PWNPOOOMUNOOTUODNWNRPRPOLOLONOODTUDWNRLR,OWVOKIONOOOUDNWNIERO

Oregon Energy Facility Siting Council

e [CCP Goal 1, Policy 3. “That opportunities will be provided for the pubic to respond to
preliminary planning documents prior to their finalization.”

e [CCP Goal 1, Policy 6. "That broad participation in planning activities will be solicited
to provide a cross-section of geographical and professional interests."

The above-referenced Goal 1 policies all pertain to public involvement and opportunity to
provide input into the planning process. Related to consistency with these goals, issues were
raised regarding the Department’s authority to conduct an in-person DPO public hearing on July
20, 2020 during the COVID-19 pandemic, given Governor issued guidance and Executive Orders,
and asserted that the in-person component of the hearing unfairly restricted participation
because high risk individuals would not reasonably be able to safely attend.

To the extent that Governor issued guidance and Executive Order 20-16 restricted in-person
meetings, neither directly established a restriction on statutorily required public hearings. First,
the July 13 guidance did not apply to government meetings, which continued to be regulated by
EO 20-16. Second, EO 20-16 remained in full force and effect and provided the Department
with the legal authority to conduct the July 20 DPO public hearing. In EO 20-30, Governor
Brown expressed her intention to periodically review the standing executive orders to
determine whether they need to be modified or rescinded. See EO 20-30 § 2.a. As a result, EO
20-16 — which has already been the subject of extensive analysis in these proceedings,
expressly provided the Department with legal authority to conduct the July 20 public hearing To
summarize, nothing contained in Governor Brown’s Executive Orders or related guidance
impacted both the practical and legal basis for conducting the scheduled July 20, 2020 DPO
public hearing.

Through the siting process, there has been tremendous opportunity for public input, with a
public comment period running for over three months. There have been public meetings, two
in person public information sessions in the vicinity of the project, and ODOE and applicant
have readily responded to requests for information. In addition, the July 20, 2020 DPO public
hearing was conducted with opportunities for remote and in-person participation, including
opportunities to call in or login to a Webex feature. Based on the above analysis, if the Council
were to apply the goals and policies directly to the proposed facility, the Council finds that the
proposed facility would be consistent with the Goal 1 policies.

LCCP Goal 2 Policies 10 and 11

e LCCP Goal 2, Policy 10. "That the area designated on the Land Use Pan map as "Fort
Rock Planning Area," will be subject to those policy provisions specifically applicable to
Fort Rock."

e LCCP Goal 2, Policy 11. "That additional development in Fort Rock be limited to a depth
of 600 feet from the existing road system."

The above-referenced Goal 2 Policy 10 applies to the Fort Rock Planning Area. There is no
reference to Fort Rock Planning Area in the LCZO and no other policies specifically applicable to
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Fort Rock except for Fort Rock, the Rural Center in the LCCP. There is no section in either the
LCCP or the LCZO addressing what the mapped area is supposed to represent or what planning
is supposed to occur within it. In general, comprehensive plan goals and policies are
implemented in zoning ordinances in the form of specific use limitations or development
standards. Therefore, if there was specific planning undertaken for the Fort Rock Planning Area,
it would be embodied in an overlay zone or supplemental provision governing development
standards in the planning area to impose the setback requirement. The LCZO contains neither.

Goal 2 Policy 11, appropriately evaluated separately from Policy 10, applies to Fort Rock, the
Rural Center, and is intended to require that new development occur along the frontages of
County Roads 5-10 and 5-13. This reading is supported by a plain language reading of Policy 11
—the policy does not reference the “Fort Rock Planning Area” but rather says “in Fort Rock,”
which is defined in the LCCP on page 130 as being located at the intersection of County Roads
5-10 and 5-13. Further, Policy 11 says that additional development “be limited to” a depth of
600 feet from the roads. The language “limited to” implies that the development is supposed to
be within 600 feet from the road system. This requirement makes sense when planning future
development in a rural center — development along the frontages of the rural center is
desirable.

While not directly implemented in LCZO Article 4, the standards do minimize frontage setbacks
and setbacks from county, state and federal highways (see LCZO 4.05). Lake County has never
applied Goal 2, Policy 10 and Policy 11. Accordingly, Council finds that based on the facts,
reasoning and analysis presented above and in the Proposed Contested Case Order for Issue 1
(Attachment D of this order), these policies are not applicable to the proposed facility.”

e [CCP Goal 6, Policy 16 "Land use decision by the County shall avoid creating
additional conflicts over inadequate supplies of water from all resources, and shall,
wherever possible, ensure the perpetual availability of water resources by protecting the
resource from the demands of future uses where necessary."

Goal 6 Policy 16 relates to water supply and ensuring that land use decisions maintain sufficient
water supply for existing uses. As evaluated in Section IV.M. Public Services of this order, the
applicant proposes to meet its water needs by purchasing water and using on-site exempt
groundwater wells. The only new water use not currently accounted for in existing water rights
for the area is the well usage limited to 5,000 gallons a day. This type of use is exempt from
permit requirements under ORS 537.545(1)(f) as not significant enough to require a permit.
Additionally, to the extent necessary, the applicant commits to installing a water meter on any
well located within the facility to ensure the water usage does not exceed the applicable limit.
The operational water needs of the proposed facility would be significantly less than the
guantity needed during construction. Therefore, if the Council were to apply this goal and

92 Findings of fact, reasoning and analysis on Contested Case Issue 1 as presented in the Proposed Contested Case
Order are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order 2021-12-29, pp. 14-61; 83-87
of 110.
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policy directly to the proposed facility, based on the applicant’s proposed water usage and
availability of water through supply sources, the Council finds that the proposed facility would
not create any conflict over water supplies or affect the availability of water resources in the
area.

e LCCP Goal 6, Policy 15. "County planning programs shall function in such a manner as
to encourage the involvement of county residents in decisions affecting water resources
in the area."

Goal 6 Policy 15 is directed at how Lake County implements the LCCP through the LCZO and is
not a policy applicable to individual land use applications. Regardless, to the extent Council
finds it applicable and appropriate to apply directly to the proposed facility, the Council finds
that it has been met by the public review process of the application.

e [CCP Goal 13, Policy 13 "Environmental Protection. In all cases the County's support for
renewable energy development shall be condition upon satisfactory evidence that
sufficient environmental safeguards are provided, Environment concerns of the County
shall include, but not be limited to: . .. water consumption . .. "

e [CCP Goal 13, Policy 14 "In addition to Policy 13, in all cases the County's support for
renewable energy development shall also be conditioned upon a lack of adverse impacts
to public facilities or services. In this regard, the County's concerns shall include, but not
be limited to: . . .. water supply."

Goal 13, Policy 13 and Policy 14 can be addressed together as they both relate again to
concerns regarding water supplies and water conservation. Applicant asserts that the policies
do not establish a requirement for evaluating water conservation alternatives to facility design
such as waterless solar panel cleaning technology, graveling, paving, or planting a monocrop,
which are described as inviable design alternatives. As previously described, the applicant
proposes to obtain water from a combination of de minimis groundwater resources and
purchase of an appropriately licensed supplier. The only water use added to the area could be
from the exempt groundwater wells, which are limited by state law. Applicant has analyzed the
facility’s anticipated water needs in ASC Exhibit O and would not require any additional water
rights, thus the Council finds that there would be very little to no impact on existing water
resources. Therefore, if the Council were to apply this goal and policy directly to the proposed
facility, based on the applicant’s proposed water usage and availability of water through supply
sources, the Council finds that the proposed facility would be consistent with Goal 13, Policies
13 and 14.%

%3 Findings of fact, and reasoning and analysis on Issue 7 as presented in the Proposed Contested Case Order
(Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order 2021-
12-29, pp. 16, 26-30, 44-50, 59-60, 62, 99-100 and 106-107.
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IV.E.2 Directly Applicable State Statutes and Administrative Rules

Oregon Revised Statutes
ORS 215.275 — Utility Facilities Necessary for Public Service

The proposed facility includes a 115 kV transmission line and 115/500 kV substation, where the
proposed transmission line would extend approximately 2 miles west of the site boundary of
the solar energy generation facility components. The Council finds that the proposed 115 kV
transmission line and 115/500 kV step-up substation should be evaluated as “utility facilities
necessary for public service” under ORS 215.275, rather than ORS 215.274. Utility facilities
necessary for public service, under ORS 215.274, must meet the definition under ORS
469.300(2) of an “associated transmission line,” defined as “new transmission lines constructed
to connect an energy facility to the first point of junction of such transmission line or lines with
either a power distribution system or an interconnected primary transmission system or both
or to the Northwest Power Grid.” As presented, ORS 215.274 specifically refers to transmission
lines, extending to but not inclusive of the first point of junction, whereas ORS 215.275 refers to
utility facilities necessary for public service, omitting specific definition. Based on the size and
operating function, the Department does not consider the proposed 115/500 kV substation to
be an accessory use, incidental and subordinate, to the proposed 115 kV transmission line,
rather it considers the component to be a utility facility.

ORS 215.275 Utility facilities necessary for public service; criteria; rules; mitigating

impact of facility.

(1) A utility facility established under ORS 215.213 (1)(c)(A) or 215.283 (1)(c)(A) is
necessary for public service if the facility must be sited in an exclusive farm use zone
in order to provide the service.

(2) To demonstrate that a utility facility is necessary, an applicant for approval under
ORS 215.213 (1)(c)(A) or 215.283 (1)(c)(A) must show that reasonable alternatives
have been considered and that the facility must be sited in an exclusive farm use
zone due to one or more of the following factors:

(a) Technical and engineering feasibility;

(b) The proposed facility is locationally dependent. A utility facility is locationally
dependent if it must cross land in one or more areas zoned for exclusive farm use
in order to achieve a reasonably direct route or to meet unique geographical
needs that cannot be satisfied on other lands;

(c) Lack of available urban and nonresource lands;

(d) Availability of existing rights of way;

(e) Public health and safety; and

(f) Other requirements of state or federal agencies.

In ASC Exhibit K, the applicant addresses the factors under ORS 215.274, which differ from the
factors listed above under ORS 215.275. Therefore, based on the information contained in the
ASC, the Department presents its assessment of the applicant’s ability to satisfy ORS 215.275.
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1. Technical and engineering feasibility: The proposed 115 kV transmission line is
required to interconnect proposed solar energy generation facility to PGE’s existing
500 kV line, which would in the same location as the proposed 115/500 kV step-up
substation. Based on the extent of A-2 zoned land within the area, there is not a
feasible alternative, on non A-2 zoned land, that would allow the energy generation
facility to interconnect to PGE’s existing 500 kV transmission line.

2. The proposed facility is locationally dependent: A utility facility is locationally
dependent if it must cross land in one or more areas A-2 zoned areas in order to
achieve a reasonably direct route or to meet a unique geographical need that cannot
be satisfied on other lands. Based on the extent of A-2 zoned land within the area,
there is no route between the proposed facility and interconnection point (at future
PGE substation to be co-located with the proposed 115/500 kV step-up substation)
that would achieve a reasonably direct route while not impacting A-2 zoned land. Any
alternative routing would be circuitous and cost-prohibitive.

3. Lack of available urban or nonresource lands: Based on the extent of A-2 zoned
land within the area, there are no available urban and non-resource lands that
would provide for a reasonably direct route for the transmission line while
connecting the proposed facility to PGE’s existing 500 kV transmission line.

4. Availability of existing rights-of-way: The proposed 115 kV transmission line would
be located within existing county road rights-of-way for approximately 1.5 miles and
a landowner easement, a form of right-of-way, for the remaining 0.5 mile.
Therefore, Council finds that the proposed transmission line must be located on A-2
land in order to use available rights-of-way.

As presented in ASC Exhibit B, the applicant considered multiple alternative transmission line
routes and grid interconnection alternatives. Under ORS 215.275, reasonable alternatives must
be considered that support a finding that the proposed facility must be sited on EFU zoned land
in order to provide the service, which in this case is transmission service between the proposed
facility to PGE’s existing 500 kV transmission, to serve the regional grid. As presented in Exhibit
K, non-A-2 zoned locations are not available for the proposed use. It is not possible to transfer
the generated electricity via transmission line from the energy generation facility to the grid
without crossing A-2-zoned land. Fundamentally, the proposed transmission is locationally
dependent because “it must cross land in one or more areas zoned for exclusive farm use in
order to achieve a reasonable direct route.”

Because of the necessity to cross EFU zoned land, in addition to the analysis provided for the
other factors which provide additional support and justification for the proposed transmission
route, the Council finds that the proposed transmission line is necessary for public service
pursuant to the factors set forth in ORS 215.275(2).

(3) Costs associated with any of the factors listed in subsection (2) of this section may be
considered, but cost alone may not be the only consideration in determining that a utility
facility is necessary for public service. Land costs shall not be included when considering
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alternative locations for substantially similar utility facilities. The Land Conservation and
Development Commission shall determine by rule how land costs may be considered
when evaluating the siting of utility facilities that are not substantially similar.

As provided above, the proposed intraconnection transmission line is locationally dependent
because it must cross EFU zoned land in order to connect the proposed facility to the 115/500
kV substation and the interconnection location. Therefore, the Council finds that cost alone is
not the only, or even primary, consideration in determining that the proposed intraconnection
line is necessary for public service under ORS 215.275(3).

(4) The owner of a utility facility approved under ORS 215.213 (1)(c)(A) or 215.283
(1)(c)(A) shall be responsible for restoring, as nearly as possible, to its former condition
any agricultural land and associated improvements that are damaged or otherwise
disturbed by the siting, maintenance, repair or reconstruction of the facility. Nothing in
this section shall prevent the owner of the utility facility from requiring a bond or other
security from a contractor or otherwise imposing on a contractor the responsibility for
restoration.

The applicant would be responsible for all areas temporarily disturbed during construction,
maintenance or repair of the proposed facility, including the transmission line(s). The applicant
has submitted a draft Revegetation and Noxious Weed Control Plan, provided as Attachment P-
3 of this order. Pursuant to Fish and Wildlife Condition 1, the applicant would be required to
receive final approval of the Revegetation Plan from the Department, in consultation with
ODFW and Lake County, before beginning construction. The applicant would also be required to
implement the approved plan during facility construction and operation.

Based upon the evaluation provided above, and subject to compliance with the referenced
conditions, the Council finds that the proposed facility would satisfy the restoration
requirements of ORS 215.275(4).

(5) The governing body of the county or its designee shall impose clear and objective
conditions on an application for utility facility siting under ORS 215.213 (1)(c)(A) or
215.283 (1)(c)(A) to mitigate and minimize the impacts of the proposed facility, if any, on
surrounding lands devoted to farm use in order to prevent a significant change in
accepted farm practices or a significant increase in the cost of farm practices on the
surrounding farmlands.

In ASC Exhibit K, the applicant identifies that accepted farming practices on surrounding lands
include irrigated agriculture and grazing/ranching activities. Based on these practices, the
applicant identifies potential adverse impacts to accepted farm practices as availability of
irrigation water, increased traffic, increased dust, and spread of invasive weed species. The
applicant then evaluates whether the potential adverse impacts would result in serious impacts
resulting in a significant change to, or significant increase in the cost of, the identified farming
practices. The proposed facility has not requested a new limited water use license or water use
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permit from WRD; therefore, the proposed facility would not be expected to result in significant
changes to impacts to availability of irrigation water. Any potential traffic impacts would be
limited to the duration of construction, which the applicant proposes to minimize through
implementation of best management practices covered under a Construction Traffic
Management Plan (Attachment U-2 of this order). The applicant proposes to implement dust
abatement through daily watering via water trucks; and, to control weeds through
implementation of a Revegetation and Noxious Weed Control Plan (Attachment P-3 of this
order). Based on compliance with conditions presented in this order and mitigation plans
attached to this order, the Council finds that the proposed facility would not result in significant
changes, or significantly increase the cost of, the identified accepted farming practices on
surrounding lands devoted to farm use and would therefore satisfy the requirements of ORS
215.275(5).

Oregon Administrative Rules

OAR 660-033-0130(38) — Standards for Approval for Photovoltaic Solar Power Generation
Facility in Exclusive Farm Use Zones

(j) For nonarable lands, a photovoltaic solar power generation facility shall not use, occupy,
or cover more than 320 acres. The governing body or its designate must find that the
following criteria are satisfied in order to approve a photovoltaic solar power generation
facility on nonarable land:

OAR 660-033-0130(38)(j) restricts a photovoltaic solar power generation facility from using,
occupying, or covering more than 320 acres of nonarable land. The proposed facility would use,
occupy or cover approximately 3,921 acres of nonarable land and therefore would not comply
with the acreage threshold. OAR 660-033-0130(38)(k) provides that an exception of the acreage
threshold may be taken pursuant to ORS 197.732 and OAR Chapter 660 Division 4. As presented
in ASC Exhibit K, and evaluated in Section IV.E.3 Goal 3 Exception of this order, the applicant
requests that Council take an exception to the acreage threshold based on a “reasons”
exception. The Council finds that the proposed facility would not comply with the nonarable
acreage threshold established in OAR 660-033-0130(38)(j) and based on the analysis presented
in Section IV.E.3 Goal 3 Exception of this order, take an exception pursuant to OAR 660-033-
0130(38)(k).

(A) Except for electrical cable collection systems connecting the photovoltaic solar
generation facility to a transmission line, the project is not located on those high-value
farmland soils listed in OAR 660-033-0020(8)(a);

OAR 660-033-0130(38)(h)(A) applies to photovoltaic solar power generation facilities located on
nonarable lands and prohibits facility components from being located on high value farmland
soils, as defined in OAR 660-033-0020(8)(a) (NCRS Class | or Il). Based on NRCS soil classification
as presented in ASC Exhibit I, the proposed facility site is comprised of Class VI and VIl soils,
which are nonarable soils. Therefore, the Council finds that the proposed facility would not be
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located on any high-value farmland soils and therefore would comply with OAR 660-033-
0130(38)(h)(A).

(B) The project is not located on those high-value farmland soils listed in OAR 660-033-

0020(8)(b)-(e) or arable soils unless it can be demonstrated that:

(i) Siting the project on nonarable soils present on the subject tract would significantly
reduce the project’s ability to operate successfully; or

(ii) The proposed site is better suited to allow continuation of an existing commercial
farm or ranching operation on the subject tract as compared to other possible sites
also located on the subject tract, including sites that are comprised of nonarable
soils;

OAR 660-033-0130(38)(h)(B) applies to photovoltaic solar power generation facilities located on
nonarable lands and prohibits facility components from being located on high value farmland
soils or arable soils unless certain criteria can be met. As previously described throughout this
section, the proposed facility site is comprised of Class VI and VIl soils, which are nonarable
soils and does not contain high value farmland or arable soils. Therefore, the Council finds that
the proposed facility would comply with OAR 660-033-0130(38)(h)(B).

(C) No more than 12 acres of the project will be sited on high-value farmland soils described
at ORS 195.300(10);
(D) No more than 20 acres of the project will be sited on arable soils;

OAR 660-033-0130(38)(h)(C)-(D) applies to photovoltaic solar power generation facilities
located on nonarable lands and prohibits facility components from occupying more than 12
acres of high value farmland soils as defined in ORS 195.300(10) or 20 acres of arable soils. As
previously described throughout this section, the proposed facility site is comprised of Class VI
and VIII soils, which are nonarable soils and does not contain high value farmland soils, as
defined in ORS 195.300(10) or arable soils. Therefore, the Council finds that the proposed
facility would comply with OAR 660-033-0130(38)(h)(C) and (D).

(E) The requirements of OAR 660-033-0130(38)(h)(D) are satisfied;

OAR 660-033-0130(38)(h)(E) applies to photovoltaic solar power generation facilities located on
nonarable lands and requires compliance with OAR 660-033-0130(38)(h)(D). As presented
above, the Council finds that the proposed facility would satisfy OAR 660-033-0130(38)(h)(D)
and therefore would also comply with OAR 660-033-0130(38)(h)(E).

(F) If a photovoltaic solar power generation facility is proposed to be developed on lands
that contain a Goal 5 resource protected under the county's comprehensive plan, and
the plan does not address conflicts between energy facility development and the
resource, the applicant and the county, together with any state or federal agency
responsible for protecting the resource or habitat supporting the resource, will
cooperatively develop a specific resource management plan to mitigate potential
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development conflicts. If there is no program present to protect the listed Goal 5
resource(s) present in the local comprehensive plan or implementing ordinances and the
applicant and the appropriate resource management agency(ies) cannot successfully
agree on a cooperative resource management plan, the county is responsible for
determining appropriate mitigation measures; and

OAR 660-033-0130(38)(h)(E) applies to photovoltaic solar power generation facilities located on
nonarable lands and requires development and implementation of a mitigation plan for Goal 5
resources identified in the county’s comprehensive plan that would be impacted by the
proposed facility. The Department consulted with Lake County Planning Department and
obtained Goal 5 Big Game Winter Range mapped habitat, overlain with the proposed facility
site boundary. Based on this review, approximately 269 of 3,921 acres of the proposed facility
site would be located within the county’s mapped Goal 5 Big Game Winter Range habitat. As
presented in ASC Exhibit P and evaluated in Section IV.H., Fish and Wildlife Habitat of this order,
the applicant proposes to implement a Habitat Mitigation Plan (HMP), which has been
reviewed by the Department in consultation with ODFW. Based on compliance and conditions
described in Section IV.H. Fish and Wildlife Habitat, the Council finds that OAR 660-033-
0130(38)(h)(E) would be satisfied.

(G) If a proposed photovoltaic solar power generation facility is located on lands where,
after site specific consultation with an Oregon Department of Fish and Wildlife biologist,
it is determined that the potential exists for adverse effects to state or federal special
status species (threatened, endangered, candidate, or sensitive) or habitat or to big
game winter range or migration corridors, golden eagle or prairie falcon nest sites or
pigeon springs, the applicant shall conduct a site-specific assessment of the subject
property in consultation with all appropriate state, federal, and tribal wildlife
management agencies. A professional biologist shall conduct the site-specific
assessment by using methodologies accepted by the appropriate wildlife management
agency and shall determine whether adverse effects to special status species or wildlife
habitats are anticipated. Based on the results of the biologist’s report, the site shall be
designed to avoid adverse effects to state or federal special status species or to wildlife
habitats as described above. If the applicant’s site-specific assessment shows that
adverse effects cannot be avoided, the applicant and the appropriate wildlife
management agency will cooperatively develop an agreement for project-specific
mitigation to offset the potential adverse effects of the facility. Where the applicant and
the resource management agency cannot agree on what mitigation will be carried out,
the county is responsible for determining appropriate mitigation, if any, required for the
facility.

OAR 660-033-0130(38)(h)(G) applies to photovoltaic solar power generation facilities located
on nonarable lands and requires development and implementation of a mitigation plan for
impacts to big game winter range. The applicant, Department and ODFW coordinated
throughout the ASC review and process to identify and establish appropriate components of
the HMP, which is further evaluated in Section IV.H, Fish and Wildlife Habitat of this order.
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Oregon Energy Facility Siting Council

Based on compliance with the conditions imposed under the Council’s Fish and Wildlife Habitat
standard, the Council finds that OAR 660-033-0130(38)(h)(G) would be satisfied.

(k) An exception to the acreage and soil thresholds in subsections (g), (h), (i), and (j) of this
section may be taken pursuant to ORS 197.732 and OAR chapter 660, division 4.

OAR 660-033-0130(38)(k) establishes that, for projects that would be sited on 320 acres or
more of nonarable land, an exception is required pursuant to ORS 197.732 and OAR Chapter
660, division 4. The proposed solar facility would use, occupy or cover more than 320 acres of
nonarable land. The Council’s assessment of the applicant’s Goal 3 exception request is
evaluated in Section IIl.E.3, Goal 3 Exception of this order below where Council finds that an
exception to Goal 3 is justified.

() The county governing body or its designate shall require as a condition of approval for a
photovoltaic solar power generation facility, that the project owner sign and record in
the deed records for the county a document binding the project owner and the project
owner's successors in interest, prohibiting them from pursuing a claim for relief or cause
of action alleging injury from farming or forest practices as defined in ORS 30.930(2) and

(4).

OAR 660-033-0130(38)(l) requires the governing body to impose a condition that the applicant
sign and record in the deed records for the County a document binding the applicant and the
applicant owner's successors in interest, prohibiting them from pursuing a claim for relief or
cause of action alleging injury from farming. The Council imposes the following condition to
ensure compliance with this requirement:

Land Use Condition 6: Prior to construction of the facility, the certificate holder shall sign
and record in the county deed records a document binding the certificate holder owner,
and any certificate holder owner successors in interest, prohibiting them from pursuing a
claim for relief of cause of action alleging injury from farming or forest practices as defined
in ORS 30.930(2) and (4).

[PRE-LU-04]

Based on compliance with the above-referenced Land Use Condition 6, the Council concludes
that the requirements under OAR 660-033-0130(38)(l) would be satisfied.

(m)Nothing in this section shall prevent a county from requiring a bond or other security
from a developer or otherwise imposing on a developer the responsibility for retiring the
photovoltaic solar power generation facility.

OAR 660-033-0130(38)(m) allows for the governing body to require a bond or other security
for the amount necessary to retire the facility during decommissioning. Retirement and
Financial Assurance Conditions 4 and 5 would require the applicant to obtain a bond or letter
of credit, before beginning construction. Therefore, based upon compliance with these
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Oregon Energy Facility Siting Council

conditions, the Council concludes that the requirements under OAR 660-033-0130(38)(m)
would be satisfied.

IV.E.3 Goal 3 Exception

The proposed facility would use, occupy or cover more than 320 acres of nonarable land.
Therefore, the proposed facility would not comply with OAR 660-033-0130(38)(j). Pursuant to
OAR 345-022-0030(2)(b)(B), if a proposed facility does not comply with an applicable
substantive criteria, the facility must otherwise comply with the applicable statewide planning
goal (Goal 3 Agricultural Lands) or seek an exception to the statewide planning goal. Pursuant
to ORS 469.504(1)(b)(B), non-compliance with a statewide planning goal requires a
determination by the Council that an exception to Goal 3 is warranted under ORS 469.504(2)
and the implementing rule at OAR 345-022-0030(4).

Goal 2, under OAR 660-004-0020(2)(a), permits an “exception” to the requirement of a goal for
“specific properties or situations.” The text of Goal 2, part Il, pertaining to exceptions is codified
in ORS 197.732; however, for EFSC-jurisdictional facilities, ORS 469.504(2) establishes the
requirements that must be met for the Council to take an exception to a land use planning goal,
not the LCDC rule or statute. The Council’s Land Use standard at OAR 345-022-0030(4), mirrors
the language of ORS 469.504(2), stating:

(4) The Council may find goal compliance for a proposed facility that does not otherwise
comply with one or more statewide planning goals by taking an exception to the
applicable goal. Notwithstanding the requirements of ORS 197.732, the statewide
planning goal pertaining to the exception process or any rules of the Land Conservation
and Development Commission pertaining to the exception process goal, the Council may
take an exception to a goal if the Council finds:

(a) The land subject to the exception is physically developed to the extent that
the land is no longer available for uses allowed by the applicable goal;

(b) The land subject to the exception is irrevocably committed as described by the
rules of the Land Conservation and Development Commission to uses not
allowed by the applicable goal because existing adjacent uses and other
relevant factors make uses allowed by the applicable goal impracticable; or

(c) The following standards are met:

(A) Reasons justify why the state policy embodied in the applicable goal
should not apply;

(B) The significant environmental, economic, social and energy consequences
anticipated as a result of the proposed facility have been identified and
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adverse impacts will be mitigated in accordance with rules of the Council
applicable to the siting of the proposed facility; and

(C) The proposed facility is compatible with other adjacent uses or will be
made compatible through measures designed to reduce adverse impacts.

The provisions of OAR 345-022-0030(4)(a) and (b) are not applicable to the proposed facility. In
ASC Exhibit K, the applicant provides an assessment as to why a goal exception, under OAR 345-
022-0030(4)(c), for the proposed facility that would use, occupy or cover more than 320 acres
of nonarable land is appropriate. Based on the evaluation presented below, the Council finds
that a goal exception under OAR 345-022-0030(4)(c) is appropriate.

Reasons Supporting an Exception

Under OAR 345-022-0030(4)(c)(A) (and ORS 469.504(2)(c)(A)), in order for the Council to
determine whether to grant an exception to a statewide planning goal, the applicant must
provide reasons justifying why the state policy embodied in the applicable goal should not
apply. The state policy embodied in Goal 3 is the preservation and maintenance of agricultural
land for farm use. The applicant’s arguments relating to “reasons supporting an exception” are
discussed below.

The ASC proffers several of the reasons justifying removal of approximately 4,000 acres within
the proposed facility site to promote other policies of importance within the county and

across the state including: (1) the proposed facility will not have significant adverse impacts on
accepted farm uses within the surrounding area; (2) Applicant does not seek to permanently
remove land from agricultural use; (3) large-scale solar generation promotes rural economic
development by creating jobs and adding to the tax base of Lake County; (4) the availability of
reliable renewable energy produced by the proposed facility will help attract, recruit, and retain
energy-dependent businesses to Oregon; (5) the proposed facility will promote the renewable
energy policies of Lake County and support the Lake County Resources Initiative; and (6) the
land within the proposed facility site is of low value for agricultural production given the quality
of the underlying soils and the lack of available water rights for irrigation, making its removal
from agriculture insignificant.*°

9 Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.

% The Proposed Contested Case Order recognized these reasons as justifications for a Goal 3 exception, while the
Department’s Proposed Order did not. Because both the Department’s Proposed Order and the Proposed
Contested Case Order conclude that the “reasons” component of the ORS 469.504 goal exception test has been
satisfied, this discrepancy is immaterial.
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Minimal Impacts to Agriculture

The applicant requests that Council consider the proposed facility’s minimal impacts to
agriculture as a reason for granting an exception to the state policy embodied in Goal 3. As
noted throughout this order, the applicant seeks Council approval for use of up to 3,921 acres
of nonarable lands for proposed facility.

The proposed facility site is comprised of NRCS Class VI and VIII soils, which are soils considered
not suitable for cultivation (“nonarable soils”). The site contains no water rights and is in an
area that has been under a WRD moratorium preventing issuance of new groundwater rights
for irrigation since the mid-1980s. Additionally, the applicant provides an August 2, 2019 letter
from one of the underlying landowners — Mr. Richard Morehouse — affirming that while the
land has been historically grazed, the land and soil conditions are inadequate to support a
viable commercial grazing operation.®® Based on historic use of the land, confirmation from local
landowner, the Council agrees that the area within the proposed site boundary provides limited
ability for landowners to make a profit on the land from agriculture use, including grazing, and
therefore use by a solar facility would have minimal agricultural related impacts.

The Council agrees with the applicant’s reasoning as presented in this section. The land is not
viable for productive crop cultivation or cattle grazing due to low quality soils and no water
source. The Council finds that due to the proposed facility’s minimal impacts to agriculture, this
“reason” in addition to the subsequent analysis justifies a Goal 3 exception.”’

Local Economic Benefits

The applicant requests that Council consider the local economic benefits from construction and
operation of the proposed facility as a reason for granting an exception to the state policy
embodied in Goal 3.

As identified by the applicant, local economic benefits from proposed facility construction and
operation would likely include lease payments to underlying landowners, creation of up to 150
construction jobs, and community service fees paid to Lake County through a Strategic
Investment Program (SIP) agreement. Under the SIP Agreement, the applicant affirms that the
certificate holder would pay $2,000 per MWac of nameplate installed capacity to the County,
annually for 15 years. The applicant also commits to remitting payment of $10,000 per MWac
to the North Lake County School District Foundation, totaling up to $4 million. Executive
Director for the North Lake Education Foundation, a 501(c)(3) organization, provided written
confirmation that the applicant had committed to donating up to $4 million dollars to the
foundation, for education enhancement and enrichment activities. The Executive Director also
relayed that the proposed facility would benefit the NLEF by reducing its bond tax rate, for a

% OSCAPPDoc4-35 DPO Public Comment Moorehouse 2020-07-20.

97 Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 86



O 00N O Ul A WN P

B W WWWWWWWWWNINNNNNRNNNNRRRRRRRR R R
O LW N U DN WNROOOMNOODUUDDNWNROOVOMNOODTULNWNTIERO
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2019 bond issues for a construction project, from $1.09 to $0.92 per thousand dollars,
representing a nearly 15 percent reduction in taxes owed. Because the Council strongly
supports the local economic benefit as a reason for the Goal 3 exception, and based on the
applicant’s representations supported by written confirmation from NLEF, Council imposes the
following condition to allow the Department the opportunity to verify completion of the
commitments:®

Land Use Condition 7: Prior to operation of the facility, the certificate holder shall:

a. Provide a copy to the Department of the Strategic Investment Program Agreement as
executed by Lake County and certificate holder. The SIP agreement shall demonstrate,
at a minimum, annual Community Service Fees of $2,000 per megawatt alternating
current (MWac), based on nameplate installed capacity.

b. Provide a one-time contribution to the North Lake County School District Foundation
based on $10,000 per MWac capacity, based on final design of the facility constructed
by the construction completion deadline defined in General Standard Condition 1.

[PRO-LU-01]

The Council agrees that proposed facility construction and operation would benefit the local
economy as presented in the findings here. The Council concludes that this argument is a
relevant “reason” justifying a Goal 3 exception.®

Reasons Recommended Not be Considered by Council to be Justified for a Goal 3 Exception

In addition to the reasons described above, the applicant requests Council consideration of
reasons which the Department recommends not be considered, as further described below.
The applicant asserts that it does not seek to permanently remove land from agricultural
production, and that the land, which per lease terms, would be returned to agricultural
purposes following retirement and restoration. The Department agrees that the site could be
returned to agricultural purposes after facility retirement; however, the Department does not
consider this argument relevant to “reasons supporting an exception.” The site, as requested,
would preclude agricultural use for 40+ years, at least. While effects of the land removal may
not “permanent” in a long time scale, such effects nonetheless sufficiently disturb land for an
extended period of time. The Department therefore recommends that the Council conclude
that the mere fact that the land may be returned for agricultural use, after its projected
retirement after 40 years or more, is not a sufficient “reason” justifying a Goal 3 exception for
the proposed facility.

The applicant also asserts that the availability of reliable renewable energy relates to the ability
to recruit and retain energy-dependent businesses, which may maintain renewable energy
procurement policies. The applicant has not provided evidence of any specific companies that

% OSCAPPDoc4-27 DPO Public Comment Kerr NLEF 2020-07-20.

% Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.
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are considering to expand, or move business, because of renewable energy procurement
policies. Therefore, the Department considers this argument to be attenuated and lacking
specifics and recommends Council conclude that this argument is not a sufficient reason
justifying a Goal 3 exception.

The applicant asserts that the proposed facility would further public and private policies,
including but not limited to Oregon’s Renewable Portfolio Standard (RPS), which requires
utilities to provide 50 percent of its electricity from renewable sources by 2040. The
Department agrees that energy generated by the proposed facility could apply towards the
State’s RPS requirements if Renewable Energy Credits are generated and purchased by in-state
utilities. However, because there is no requirement in the state RPS requirements that
renewable energy be procured from Oregon-based resources, nor direct facility development
on agricultural lands, the Department does not consider abstract consistency with the State’s
RPS standard to be a sufficient “reason” justifying a Goal 3 exception, specifically. Additionally,
the applicant has not provided a power purchase agreement or other documentation that
would demonstrate that the proposed facility would provide power to an Oregon utility in
support of its RPS requirements. Therefore, the Department recommends that Council
conclude that although the development of the proposed facility as a renewable energy source
would further and advance the State’s renewable energy resources policy, this is not
considered a sufficient reason supporting or justifying a Goal 3 exception for the proposed
facility.

Significant Environmental, Economic, Social and Energy Consequences

Under OAR 345-022-0030(4)(c)(B) and ORS 469.504(2)(c)(B), in order for the Council to
determine whether to grant an exception to a statewide planning goal, the applicant must
show that “the significant environmental, economic, social and energy consequences” of the
proposed facility have been identified and mitigated in accordance with Council standards.

Environmental Consequences

The proposed facility must satisfy the requirements of all applicable EFSC standards, rules and
statutes. Applicable environmental EFSC standards include: General Standard of Review; Soil
Protection standard; Protected Areas standard; Recreation Standard; Scenic Resources
standard; Fish and Wildlife Habitat standard; and the Threatened and Endangered Species
standard. As presented in this order, the Council finds that the proposed facility has been
designed to avoid and where necessary, to mitigate impacts to soils, wetlands, fish and wildlife
habitats, and threatened and endangered species through recommended conditions of
approval.

Based on the findings of fact, conclusions of law, and conditions of approval presented within
this order, Council finds that the proposed facility, including mitigation, would not cause
significant adverse environmental consequences or impacts.
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Economic Consequences

Economic consequences of a proposed facility could include potential impacts to providers of
public services, as well as benefits from local job creation, increased tax revenue from
property taxes received from the proposed facility site and from consumption of local goods
and services from new or temporary residents associated with the proposed facility, and
supplemental income to property owners through lease payments. As presented in ASC
Exhibit U and evaluated in Section IV.M. Public Services of this order, based upon compliance
with conditions, the Council finds that the proposed facility would not have a significant
impact on providers of public or private services. As evaluated above, under the Local
Economic Benefits reason, construction and operation of the proposed facility would provide
economic benefits through multiple sources. Based on these factors as evaluated under the
applicant’s public services impact assessment, conditions of approval, and local economic
benefits realized from proposed facility construction and operation, the Council concludes
that the proposed facility represents a net benefit compared to the proposed site’s existing
uses and economic consequences.

Social Consequences

Social consequences of a proposed facility could include impacts from proposed facility
visibility, noise, traffic or demand on providers of public services (health care, education,
housing, water supply, waste disposal, transportation, fire and safety). As demonstrated in the
applicable sections of this order, the Council finds that impacts to important or significant
scenic resources, protected areas, and recreational opportunities would not result in significant
adverse impacts and would comply with the appropriate Council standards. The Department
addresses potential adverse impacts to public services in Section IV.M, Public Services, and
impacts to cultural resources in Section IV.K., Historic, Cultural and Archaeological Resources.
Based on the findings of fact and conclusions of law, and conditions of compliance, as
presented in this order under the Council’s Scenic Resources standard; Historic, Cultural and
Archeological standard; Public Services standard; and Recreation standard, Council concludes
that the proposed facility would not cause significant adverse social consequences.

Energy Consequences

Energy consequences of a proposed facility could include the amount of energy a proposed
facility would require, the source of energy, and whether the proposed facility is consistent
with state and local energy policies. The proposed facility would provide a renewable source
of energy for sale to the public. As a renewable energy source, the proposed facility would not
rely upon other energy generation sources, and with 50 MW of proposed battery storage,
would provide a net benefit in renewable energy sources. Based upon the above analysis, the
Council finds that the proposed facility would have beneficial energy consequences.
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Compatibility of Adjacent Uses

Under OAR 345-022-0030(4)(c)(C) (and ORS 469.504(2)(c)(C)), in order for the Council to
determine whether to grant an exception to a statewide planning goal, the applicant must
show that the proposed facility is compatible with other adjacent land uses or will be made
compatible through mitigation measures. As explained in ASC Exhibit K, adjacent land uses
include irrigated crop cultivation. Adjacent land use zones within the 0.5-mile analysis area are
exclusively A-2-zoned land.

For adjacent and nearby farmland, as described above [under the ORS 215.275 analysis], the
Council concludes that the proposed facility would not cause a significant change to accepted
farm practices nor significantly increase the cost of accepted farm practices within the
surrounding area. Moreover, the economic benefits of the proposed facility would more than
offset any potential impacts to nonarable land. Potential impacts to adjacent farm practices
would be limited to short-term, temporary construction impacts associated with dust,
construction-related traffic, and temporary increases in local population and resource demand,
which would be minimized through compliance with conditions. Therefore, the Council
concludes that the proposed facility would be compatible with other adjacent land uses and
land use zones and that the proposed facility would meet the standard under OAR 345-022-
0030(4)(c)(C).

Goal 3 Conclusion of Law

Based on the findings, reasons and analysis included in the Proposed Contested Case Order for
Issue 4, and evidence in the record, the Council takes a Goal 3 exception for the 3,921 acres of
nonarable land that could be occupied by proposed facility components, subject to compliance
with site certificate conditions. The Council finds that the Goal 3 exception taken for this
proposed facility would expire and terminated at time of site certificate termination.®

Conclusions of Law

Based on the foregoing findings presented in this section and in the Proposed Contested Case
Order forlIssues 1, 2, 3,4, 5,7 and 8, , and subject to compliance with the site certificate
conditions, the Council finds an exception to Goal 3 is justified under OAR 345-022-0030(4)(c)

100 Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.
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and ORS 469.504(2)(c). As such, subject to compliance with the imposed conditions, Council
finds that the proposed facility would comply with the Council’s Land Use standard.**

IV.F. Protected Areas: OAR 345-022-0040

(1) Except as provided in sections (2) and (3), the Council shall not issue a site certificate
for a proposed facility located in the areas listed below. To issue a site certificate for a
proposed facility located outside the areas listed below, the Council must find that,
taking into account mitigation, the design, construction and operation of the facility are
not likely to result in significant adverse impact to the areas listed below. References in
this rule to protected areas designated under federal or state statutes or regulations are
to the designations in effect as of May 11, 2007:

(a) National parks, including but not limited to Crater Lake National Park and Fort
Clatsop National Memorial;

(b) National monuments, including but not limited to John Day Fossil Bed National
Monument, Newberry National Volcanic Monument and Oregon Caves National
Monument;

(c) Wilderness areas established pursuant to The Wilderness Act, 16 U.S.C. 1131 et
seq. and areas recommended for designation as wilderness areas pursuant to 43
U.S.C. 1782;

101 Findings of fact, reasoning and analysis on Contested Case Issue 1 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 83-87.

Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 87-90, and 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.

Findings of fact, reasoning and analysis on Contested Case Issue 5 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 63, 96-97.

Findings of fact, reasoning and analysis on Contested Case Issue 7 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 99-100 and 106-107.

Findings of fact, reasoning and analysis on Contested Case Issue 8 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 100-101.
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(d) National and state wildlife refuges, including but not limited to Ankeny, Bandon
Marsh, Baskett Slough, Bear Valley, Cape Meares, Cold Springs, Deer Flat, Hart
Mountain, Julia Butler Hansen, Klamath Forest, Lewis and Clark, Lower Klamath,
Malheur, McKay Creek, Oregon Islands, Sheldon, Three Arch Rocks, Umatilla, Upper
Klamath, and William L. Finley;

(e) National coordination areas, including but not limited to Government Island,
Ochoco and Summer Lake;

(f) National and state fish hatcheries, including but not limited to Eagle Creek and
Warm Springs;

(g) National recreation and scenic areas, including but not limited to Oregon Dunes
National Recreation Area, Hell's Canyon National Recreation Area, and the Oregon
Cascades Recreation Area, and Columbia River Gorge National Scenic Area;

(h) State parks and waysides as listed by the Oregon Department of Parks and
Recreation and the Willamette River Greenway;

(i) State natural heritage areas listed in the Oregon Register of Natural Heritage
Areas pursuant to ORS 273.581;

(j) State estuarine sanctuaries, including but not limited to South Slough Estuarine
Sanctuary, OAR Chapter 142;

(k) Scenic waterways designated pursuant to ORS 390.826, wild or scenic rivers
designated pursuant to 16 U.S.C. 1271 et seq., and those waterways and rivers listed
as potentials for designation;

(1) Experimental areas established by the Rangeland Resources Program, College of
Agriculture, Oregon State University: the Prineville site, the Burns (Squaw Butte) site,
the Starkey site and the Union site;

(m) Agricultural experimental stations established by the College of Agriculture,
Oregon State University, including but not limited to: Coastal Oregon Marine
Experiment Station, Astoria Mid-Columbia Agriculture Research and Extension
Center, Hood River Agriculture Research and Extension Center, Hermiston Columbia
Basin Agriculture Research Center, Pendleton Columbia Basin Agriculture Research
Center, Moro North Willamette Research and Extension Center, Aurora East Oregon
Agriculture Research Center, Union Malheur Experiment Station, Ontario Eastern
Oregon Agriculture Research Center, Burns Eastern Oregon Agriculture Research
Center, Squaw Butte Central Oregon Experiment Station, Madras Central Oregon
Experiment Station, Powell Butte Central Oregon Experiment Station, Redmond
Central Station, Corvallis Coastal Oregon Marine Experiment Station, Newport
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Southern Oregon Experiment Station, Medford Klamath Experiment Station, Klamath
Falls;

(n) Research forests established by the College of Forestry, Oregon State University,
including but not limited to McDonald Forest, Paul M. Dunn Forest, the Blodgett
Tract in Columbia County, the Spaulding Tract in the Mary's Peak area and the
Marchel Tract;

(o) Bureau of Land Management areas of critical environmental concern,
outstanding natural areas and research natural areas;

(p) State wildlife areas and management areas identified in OAR chapter 635,

Division 8.

kK k%
(3) The provisions of section (1) do not apply to transmission lines or natural gas
pipelines routed within 500 feet of an existing utility right-of-way containing at least one
transmission line with a voltage rating of 115 kilovolts or higher or containing at least
one natural gas pipeline of 8 inches or greater diameter that is operated at a pressure of
125 psig.

Findings of Fact

The Protected Areas standard requires the Council to find that, taking into account mitigation,
the design, construction and operation of a proposed facility are not likely to result in
significant adverse impacts to any protected area as defined by OAR 345-022-0040.%°* As
required under OAR 345-021-0010(L), the applicant identifies the protected areas within the
analysis area and evaluates the following potential impacts during proposed facility
construction and operation: excessive noise, increased traffic, water use, wastewater disposal,
visual impacts of facility structures.%3

The analysis area for protected areas is the area within and extending 20 miles from the
proposed site boundary. The applicant addresses protected areas in ASC Exhibit L. The
applicant’s assessment of impacts to protected areas also relies on information presented in
ASC Exhibit R (Scenic Resources) and ASC Exhibit X (Noise). ASC Exhibit L, Figure L-1 is a map of
the protected areas within the analysis area.

102 OAR 345-001-0010(53) defines “Significant” as “...having an important consequence, either alone or in
combination with other factors, based upon the magnitude and likelihood of the impact on the affected human
population or natural resources, or on the importance of the natural resource affected, considering the context of
the action or impact, its intensity and the degree to which possible impacts are caused by the proposed action.
Nothing in this definition is intended to require a statistical analysis of the magnitude or likelihood of a particular
impact.”

103 The proposed facility would not generate any emission plumes and therefore would not result in visual impacts
from air emissions. Therefore, visual impacts from air emissions resulting from proposed facility construction or
operation, including but not limited to impacts on Class | Areas as described in OAR 340-204-0050, is not applicable
and therefore not addressed in this order.
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As presented in Table 4: Protected Areas within the Analysis Area, seven protected areas were
identified by the applicant within the 20-mile analysis area, with the nearest protected area
approximately four miles north of the proposed facility.

Table 4: Protected Areas within the Analysis Area

Distance and Direction

Protected Area and Rule Reference s
from Proposed Facility

Devil’s Garden Lava Bed, BLM Area of Critical Environmental
Concern (ACEC) 4 miles, north
OAR 345-022-0040(0)

Connley Hills BLM ACEC and Research Natural Area (RNA)

OAR 345-022-0040(0) 5.3 miles, southwest

Table Rock BLM ACEC and RNA

OAR 345-022-0040(0) 6.9 miles, south

Fort Rock State Natural Area

OAR 345-022-0040(1) 9.2 miles, northwest

Black Hills BLM ACEC/RNA

OAR 345-022-0040(0) 9.7 miles, southeast

Lost Forest/Sand Dunes/Fossil Lake BLM ACEC

14.4 mil
OAR 345-022-0040(0) miles, east

Summer Lake Wildlife Area

OAR 345-022-0040(p) 19 miles, south

The nearest protected area to the proposed site boundary is approximately four miles from the
site boundary, Devil’s Garden Lava Bed, a Bureau of Land Management (BLM) designated Area
of Critical Environmental Concern (ACEC). ASC Exhibit L describes The Devil’s Garden Lava Bed
as a historic basaltic lava field of the Newberry volcano, known for its caves including lava tube
caves, diverse vegetation, and rugged topography.’® One of the main and largest attractions at
Devil’s Garden Lava Bed is Derrick Cave, which is in the northeast corner of the protected areas
boundary and the farthest away from the proposed facility.

The Connley Hills ACEC/ Research Natural Area (RNA) is accessible for day use by the public, and
located approximately 5.3 miles southwest from the proposed facility site boundary. The BLM
established this ACEC/RNA due to its outstanding archaeological value, and important botanical
and ecological values, specifically, as an important representation of four distinct native
ecosystems, including plant communities dominated by mixtures of western juniper,

big sagebrush, bluebunch wheatgrass, and Idaho fescue.®

The Table Rock protected area was designated as an ACEC by the BLM due to its cultural,
botanical, and scenic values. It is located 6.9 miles to the south of the site boundary, with an
elevation change of approximately 1,500 feet to the top of the summit. Given its elevation

104 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.1.
105 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.2.
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above the surrounding area, the summit of Table Rock is a dominant feature that is visible from
most parts of the Christmas Valley area.'*®

The Fort Rock State Natural Area is located 9.2 miles northwest from the proposed facility site
boundary and is primarily visited for views of the volcanic tuff ring, for short hiking trails to the
rim of the tuff ring, which offers views of the region, and to the bottom of the volcanic tuff ring.
It includes a parking lots, kiosk, restroom, and picnicking areas. The site boundary location for
the main substation (Area D) and the gen-tie transmission line will be 9.2 miles southeast of this
protected area, and the solar array and potential battery storage enclosures will be almost 12
miles away (Area A).**’

The Black Hills ACEC/RNA is located approximately 9.7 miles from the site boundary. The
protected area was designated by BLM as an ACEC based on its botanical values, ecologically
diverse western juniper community, presence of ash plant communities, and the presence of
two BLM-designated sensitive plants within the ACEC. The area is most well-known and visited
for day use hiking the low-lying hills and wildlife viewing.

See ASC Exhibit L for descriptions of Lost Forest/Sand Dunes/Fossil Lake ACEC and the Summer
Lake Wildlife Area. The applicant’s assessment in ASC Exhibit L describes that based upon a
visual impact assessment, proposed facility components would be visible or partially visible
from three of the identified protected areas, however the applicant explains that the
components are so distant as to not be visually distinct on the landscape. Based upon the
applicant’s noise analysis, audibility of proposed facility operations would be low or negligible
at all protected areas. Potential impacts from the proposed facility at protected area within the
analysis area are evaluated below.

Potential Noise Impacts

The significance of potential noise impacts to identified protected areas is based on the
magnitude and likelihood of the impact on the affected human population or natural resources
that uses the protected area.

Construction

In the ASC, the applicant explains that construction of the proposed facility would take
approximately two years, as described in Section IV.A., General Standard of Review,
construction may occur up to three years after beginning. The applicant explains that
construction staging would likely limit any particular construction area to approximately 60-
acres at a time. As such, potential noise impacts at any protected area, if audible, would not last
longer than the construction period within the vicinity of that area. In ASC Exhibit X Appendix X-
1, the applicant provides a noise analysis that includes these construction sources and sound

106 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.3.
197 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.4.
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power levels. The noise analysis was produced by Michael Minor & Associates, a consultant
who conducts noise, vibration, and air environmental analysis.

The noise analysis included an assessment of construction (and operational, see below) noise at
the nearest protected area, the BLM Devil’s Garden Lava Bed ACEC. Section 8.3 of the noise
analysis, and in Section 1V.Q.1., Noise Control Regulations, of this order, includes a discussion of
construction noise levels, and an analysis of the noise levels at varying distances from the
facility site boundary. Figure 8 in the analysis demonstrates the attenuation of estimated sound
levels at distances from the facility site boundary. According to this Section, it is estimated that
during construction, the loudest potential sound at the nearest protected area, Devil’s Garden
Lava Bed BLM ACEC (approximately four miles from the site boundary), could be up to 48 dBA
during intermittent pneumatic pile driver use (loudest equipment used), but general
construction equipment would be anticipated at 35 dBA or less, and typical construction may
be 20 dBA or less, which is essentially inaudible. Section 1V.Q.1, Noise Control Regulations, of
this order contains additional information regarding anticipated construction noise.

Based on review of the applicant’s construction-related noise impact assessment, as described
above, the Council finds that proposed facility construction would not result in significant
adverse noise impacts at Devil’'s Garden Lava Bed BLM ACEC; and, because the other protected
areas within the analysis area are located at greater distances from the proposed site
boundary, the Council finds that there would be no impacts from proposed facility construction
noise at the other protected areas.

Operation

Proposed facility components that would generate noise during operations include:
transformers and inverters associated with the solar arrays, inverters and cooling systems
associated with battery storage systems; the collector and step-up substations, and corona
discharge noise (buzz or crackling during wet conditions) from the 115-kV transmission line. In
ASC Exhibit X, the applicant provides a noise analysis inclusive of the operational sources and
sound power levels (in A-weighted decibels) for proposed facility components. Section IV.Q.1,
Noise Control Regulations, of this order summarizes the statistical noise modeling
methodologies and results. The results of the modeling indicate that maximum operational
noise levels of the proposed facility would be inaudible beyond 1 mile, see Section 6.3 of
Attachment X-1. Therefore, because the nearest protected area to the proposed facility would
be four miles, the Council finds that operational noise from the proposed facility would not
impact any protected areas within the analysis area.

Traffic Impacts (Construction and Operation)
Potential traffic impacts to protected areas is described in ASC Exhibit L. As discussed in Section

IV.M, Public Services of this order, peak construction/worst case scenario could result in up to
approximately 120 one-way (or 240 round trip) construction worker commuter trips, plus the
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addition of up to 160 delivery (round trip) truck trips per day for material delivery.'® ASC Exhibit
L Section L.4.2 describes that the anticipated commuter routes to the site during construction
would primarily be from the west of the facility, using US-97 and SR-31, and a network of
county roads including Fort Rock Road (County Road 5-10), Christmas Valley Road (County
Highway 5-14) and County Road 5-12. See Section IV.M, Public Services, for a discussion of
these roads and highways including a description of road conditions.

As described in ASC Exhibit L, visitors to most protected areas in the analysis area would likely
use the same highway network as construction vehicles to the facility site, particularly US-97
and SR-31, and the county road network. The ASC notes that the Fort Rock State Natural Area is
the closest protected area within the analysis area to an anticipated facility access routes;
approximately one mile north of Fort Rock Road.® The Department clarifies that the existing
access roads and highways proposed to be used by the applicant for worker commuting and
material delivery, are not new or modified roads and therefore not included as part of the site
boundary. The applicant’s evaluation in ASC Exhibit L, of the proximity of access roads to
protected areas is within the discussion of traffic impacts on exterior roads.

Devil’s Garden Lava Bed ACEC is the second closest protected area to an access route identified
by the applicant, at 1.7 miles north of County Road 5-12 (one of the access routes to Area A).*%°
Visitors to this protected area and personnel will use SR- 31, Fort Rock Road, and County Road
5-12. As stated above, the expected increases in traffic are well within the operating capacities
of these roads. Therefore, significant adverse impacts on visitor access to this protected area
are not likely.

Other protected areas identified in the ASC and listed in Table 4: Protected Areas within the
Analysis Area, are farther from anticipated facility access routes. While it is possible that users
of the protected areas would notice increased traffic on the access routes during peak
construction period, as well as notice the visibility or noise from vehicles, traffic impacts during
construction are both intermittent and temporary, and as described in Section V.M, Public
Services, traffic is well within the acceptable range of level of service on those larger roads.
Additionally, Public Services Condition 3 would require the applicant to finalize and implement
a construction traffic management plan, which would reduce potential impacts of construction
traffic.

During operations, the proposed facility would generate an additional 6 to 10 daily two-way
trips on existing local roads for workers, with additional, occasional material delivery trucks.
Based on the minimal number of operational trips, there is unlikely to be any impact on
protected areas, including access points to protected areas.!!?

108 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, Appendix U-1, p. 4.

109 Fort Rock State Natural Area is 9.2 miles northwest of the site boundary of the proposed facility.
110 pevil’s Garden Lava Bed ACEC is 4 miles north of the site boundary of the proposed facility.

111 See Section IV.M, Public Services of this order for further discussion of traffic impacts.
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Based on the analysis presented here, the Council finds that potential traffic-related impacts
during construction and operation of the proposed facility would not likely result in significant
adverse impacts to any protected areas within the analysis area.

Water Use and Wastewater Disposal (Construction and Operation)

The applicant discusses the proposed facility’s water use in ASC Exhibit O. Generation and
management of wastewater during construction and operation are evaluated in Exhibit V and
discussed in Section IV.N, Waste Minimization of this order.

Proposed facility construction would use, under high temperatures, dry climactic conditions
(i.e. “worst-case conditions”) up to 34 million gallons of water for dust suppression, road
compaction, concrete foundations, on-site worker drinking and sanitation use. Proposed facility
operation may use up to approximately 1.28 million gallons of water per year to support O&M
building drinking water use and solar panel washing. In ASC Exhibit O and Section IV.M, Public
Services of this order, the applicant describes that construction-related water would be
obtained from local municipal or other private sources, plus water from exempt ground-water
wells. Operational water would be obtained from the onsite wells, and if additional water is
necessary, from the same municipal or other private sources. As such, the facility’s water use is
not anticipated to impact any protected area during construction or operation of the proposed
facility.

As explained in ASC Exhibit L, no industrial wastewater would be produced during construction
or operation of the proposed facility. Stormwater runoff, which is not considered wastewater
but discussed nonetheless, would be managed on site according to the best management
practices (BMPs) as described in the NPDES 1200-C / Erosion and Sediment Control Plan (ESCP),
such that no stormwater would be anticipated to leave the site boundary.'*? The ESCP, and
condition language is discussed further in Section IV.D., Soil Protection, of this order. During
construction, sanitary wastewater would be contained in portable toilets, which the applicant
explains would be provided and maintained by a licensed contractor. During operations,
sanitary wastes from the O&M buildings would be discharged to a permitted onsite septic
system or to portable toilets. The primary use of water during construction would be for dust
control, and during operation, for potential solar panel washing. Neither activity would impact a
protected area.

Based on the analysis presented here, the Council finds that water use and wastewater disposal
during construction and operation of the proposed facility would not result in a significant
adverse impact, or any impact, to any protected area within the analysis area.

112 OSCAPPDoc4 ASC 09 OSC ASC Exhibit 1 2019-10-17, 1.5.
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Methodologies for Visual Impact Assessment

A discussion of the applicant’s visual impact analysis is provided an ASC Exhibits L and R. The
dimensions of major proposed facility components considered for potential evaluation in the
visual analysis include the following:

e Up to 1.7 million solar PV modules, 7 feet tall at full tilt on the tracking axes. Modules
will be installed in 250-foot-long rows.

e Upto 180 inverters, 8 feet wide by 30 feet long by 5 feet tall.

e One 115/500-kV step-up substation about 3 acres in size in Area D.3 Up to four
collector substations, each up to 1 acre in size in Area A. The step-up and collector
substations will be approximately 10 feet tall, although rods for lightning protection
may be up to 40 feet tall.

e Upto 134 battery storage enclosures, depending on final design, consisting of
steelframed structures that are 50 feet wide by 67 feet long, and up to 30 feet tall.

e One 115-kV generation-tie transmission line, up to 2 miles long and utilizing 70-
foottall steel monopoles spaced approximately 300 feet apart (not included in the
visual impact analysis).***

The viewsheds were calculated using the Esri ArcDesktop 10.5.1 geoprocessing ‘Visibility’ tool.
The Visibility tool uses a digital elevation scanner to determine the surface locations that are
potentially visible from an aggregated set of “observer points” placed in key parts of a project.
The applicant determined that the solar modules (7 feet tall) and battery storage structures (30
feet tall) in Area A will have the most potential to be observed from distances of several miles
or more, due to their forms and abundance within the site boundary. Area D will contain a
substation (approximately 10-foot tall structures, with thin 40-foot tall lightning protection
rods) however, to be conservative, the applicant utilized the larger footprint dimensions
associated with the solar panels in Area A for the evaluation of the substation in Area D.
Observer points were placed on all corners/vertices of the site boundary, as well as at the
highest point near the center of Area A and Area D. As a result, 23 observer points were placed
in Area A and 4 in Area C. The input elevation raster was a 10-meter resolution digital elevation
model.

The viewshed analysis does not take into account the visibility effects of existing vegetation or
structures, which in practice would block or screen views in some places. In addition, the model

113 The structural components receiving power from the 115-kV gen-tie transmission line will likely be about 65
feet in height (referred to as the “Incoming Line Mast”) and the structural components sending the stepped-up
power to the future, adjacent, PGE POI will likely be up to 100 feet (referred to as the “Outgoing Line Mast”). The
substation components will be located closer than the 115-kV transmission line monopoles to the existing 500-kV
transmission towers and lines and will be visually subordinate or subsumed in the existing visual landscape.
Therefore, the step-up substation structural components were not included in the viewshed analysis.
OSCAPPDo0c20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09.

114 The applicant explains in Exhibit R and L, that it is unlikely that the proposed 115-kV transmission line will
attract the attention of casual observers away from any of the protected areas, which are a minimum of 4 miles
away, and it will be subordinate in appearance compared to the existing 500-kV transmission lines. Therefore, the
transmission line was not included in the viewshed analysis.
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does not account for distance, lighting and atmospheric factors (such as weather) that can
diminish visibility under actual field conditions. In other words, the results of the viewshed
analysis, which present potential lines of site of proposed facility components, is conservative in
identifying potential visibility impacts. The applicant classified the level of visual impacts as high
(components dominant or readily apparent from viewing locations), medium (components co-
dominant with existing landscape features and moderately apparent from viewing locations),
and low (components subordinate in the landscape and not readily apparent from viewing
locations).!

Potential Visual Impacts of Proposed Facility Structures

The results of the viewshed analysis for protected areas is provided in ASC Exhibit L Section
L.4.5 and are represented in Figure L-2. The results indicate that some portion of facility
components would be visible or partially visible from 5 of the 7 protected areas within the
analysis area, with the two most distant protected areas not having visibility to the proposed
facility.

Devil’s Garden Lava Bed ACEC (including Derrick Cave)

Only about 10 percent of the proposed facility structures will be in the line-of-sight of the
Devil’s Garden Lava Bed ACEC, due to the varying topography which will, for the most part,
shield the casual observer from views of the proposed facility, except for areas in the southern
portion of the ACEC, or from higher elevation points within the ACEC. However, at these
locations because the proposed facility would be located 4 miles or greater, the facility will
likely only appear as a dark line on the horizon. As noted in this section, Derrick Cave is the
primary feature visited within the protected area, and it is located over 12 miles from the
proposed facility, and it is not in the line-of sight of the proposed facility. Therefore, the
proposed facility is not likely to result in significant adverse impact to the Devil’s Garden Lava
Bed ACEC.

Connley Hills ACEC/RNA

The applicant’s viewshed analysis demonstrates that some northern and eastern part of the
ACEC/RNA are in the line-of-sight of the proposed facility due to the slight increase in elevation
and the lack of intervening topography. According to ASC Exhibit L reference to the BLM
management document, Connley Hills ACEC/RNA not contain significant scenic value because
there are visually similar mountain ranges in the area. The main substation (Area D) and the
gen-tie transmission line are 5.3 miles from this ACEC/RNA, the solar arrays and potential
battery enclosures of Area A will be 7.2 miles away.'*¢ Views toward the direction of the
proposed facility from Connley Hills ACEC/RNA (i.e., to the northeast) include crop circles and
scattered farm residences in the direct vicinity of the site boundary, and the developments of

115 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.
116 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.2.
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the town of Christmas Valley farther to the east. Visual impacts on the Connley Hills ACEC/RNA
should be medium-low because, although structures will be co-dominant with the existing
landscape features, they will not be very apparent from this protected area considering its
distance from the proposed facility. Therefore, the proposed facility is not likely to result in
significant adverse impact to the Connley Hills ACEC/RNA.

Table Rock Area ACEC/RNA

Based on the applicant’s viewshed analysis, proposed facility components would be in the line-
of-sight of areas in the northern and eastern portions of the Table Rock ACEC/RNA, including
from the summit of Table Rock, however the protected area is approximately 6.9 miles away
south/southwest. According to reference to the BLM management document, Table Rock
possesses regional important scenic value due to its location and visibility from the adjacent
portions of the Christmas Valley National Backcountry Byway and the Oregon Outback National
Scenic Byway, which pass to the southeast and south of the ACEC/RNA, respectively.'?” See
Section IV.J., Scenic Resources, of this order for more discussion of scenic byways. Table Rock is
also designated as a traditional cultural place, and the proposed facility could potentially have
visual impacts on some culturally sensitive locations within the ACEC/RNA. To assess these
potential impacts, the applicant utilized the BLM’s Visual Resource Management (VRM) system,
which includes contrast and distance as key considerations in analyzing the visual impacts of
proposed projects. The solar arrays could be perceived from these areas as a large rectilinear
form punctuated by numerous rectilinear battery storage units that would contrast somewhat
in form, line, color, and texture with the surrounding agricultural (e.g., active irrigation circles)
and natural landscape. Because the proposed facility would be located within the background
distance zone, according to the BLM VRM system, it would appear co dominant with or
subordinate within the broader landscape, and its contrast would result in medium-low to low
visual impacts. In addition, the gen-tie transmission line would be subordinate in appearance to
the three existing, taller, collocated 500-kV transmission lines that cross the valley. Therefore,
the proposed facility is not likely to result in significant adverse impact to the Table Rock Area
ACEC/RNA.

Black Hills ACEC/RNA

Based on the applicant’s visual impact analysis represented in ASC Exhibit L, at this protected
area, proposed facility components would be in the line-of-site at approximately 50 percent of
the ACEC/RNA. However, the applicant explains that it is unlikely to be dominant or apparent in
the view of the landscape due to the distance of 9.7 miles. At this distance, proposed facility
components will likely be co-dominant with existing landscape features, including scattered
ranches and the developments in the town of Christmas Valley, and will be moderately
apparent. The proposed facility will likely appear as a dark thick line near the horizon and will
likely not be noticeable, therefore, visual impacts on this protected area will be medium-low.
Further, the BLM did not designate this area as protected based on scenic value but rather

117 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.3.
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because of its botanical value.'*® For these reasons, the proposed facility is not likely to result in
significant adverse impact to the Black Hills ACEC/RNA.

Based on the applicant’s visual assessment provided in ASC Exhibit L, proposed facility
structures will not be in the line-of-sight from Lost Forest/Sand Dunes/Fossil Lake ACEC and
Summer Lake Wildlife Area, therefore, there will be no visual impacts on these protected area
from proposed facility structures or plumes.

Based on review of the applicant’s viewshed analysis and the assessment presented here, the
Council finds that the proposed facility would not cause a significant, adverse visual impact to
any protected area in the analysis area. However, in ASC Exhibit R, the applicant describes
measures that would minimize general visual impacts caused by the proposed facility. These
include using earth-toned colors on the battery storage enclosures and other buildings, using
shielded lighting directed downward, and managing fugitive dust during facility construction.
These measures are considered applicant representations and imposed via Scenic Resources
Condition 1 in Section IV.J., Scenic Resources, of this order.

Conclusions of Law

Based on the foregoing findings, the Council concludes that, taking into account mitigation, the
design, construction and operation of the proposed facility would not be likely to result in
significant adverse impacts to any protected areas, in compliance with the Council’s Protected
Area standard.

IV.G. Retirement and Financial Assurance: OAR 345-022-0050

To issue a site certificate, the Council must find that:

(1) The site, taking into account mitigation, can be restored adequately to a useful, non-
hazardous condition following permanent cessation of construction or operation of the
facility.

(2) The applicant has a reasonable likelihood of obtaining a bond or letter of credit in a
form and amount satisfactory to the Council to restore the site to a useful, non-

hazardous condition.

Findings of Fact

The Retirement and Financial Assurance standard requires a finding that the proposed facility
site can be restored to a useful, non-hazardous condition at the end of the facility’s useful life,
should either the applicant (certificate holder) stop construction or should the facility cease to
operate. In addition, it requires a demonstration that the applicant can obtain a bond or letter

118 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5.5.
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of credit in a form and amount satisfactory to the Council to restore the site to a useful, non-
hazardous condition.

As discussed in Section II.C., Application for Site Certificate, of this order, the applicant modified
its proposal for retirement of the proposed facility after the ASC was deemed complete and
submitted documentation on March 9, 2020 (ASC Exhibit W Supplement). This information is
available on the Department’s project webpage.'*® In the ASC Exhibit W Supplement, the
applicant requests Council consideration of a phased approach to providing the retirement
financial surety, as well as consideration of salvage value of facility materials, and different
contingency markups than what are typically used by the Department and Council. These
requests are addressed in this section of the order.

Restoration of the Site Following Cessation of Construction or Operation

OAR 345-022-0050(1) requires the Council to find that the proposed facility site can be restored
to a useful non-hazardous condition at the end of the proposed facility’s useful life, or if
construction of the proposed facility were to be halted prior to completion. The proposed
facility is located entirely within Agricultural Use (A-2) zoned land, a zone intended for grazing
and other agricultural uses, and is within ODFW’s mapped big-game winter range habitat,
which is considered by ODFW as habitat Category 2. At the time of facility retirement, 30+ years
in the future, under Retirement and Financial Assurance Condition 2 (Mandatory Condition
OAR 345-025-0006(9)) below, a retirement and decommissioning plan would have to be
reviewed and approved by Council. That plan would finalize the retirement and restoration
requirements, including establishing the conditions that constitute compliance with the
retirement standard.'?® The applicant estimates the proposed facility’s useful life as 30 years,
although describes that the proposed facility would likely be upgraded with more efficient
equipment over time extending the useful life much longer than 30+ years.**

As described in ASC Exhibit W, restoring the site to a useful, non-hazardous condition upon
cessation of construction or operation (or upon facility retirement) would involve site
mobilization, electric disconnect/dismantling work, aboveground structure removal, foundation
removal, road and site restoration, and on and offsite hauling and disposal. More specifically,
equipment necessary for decommissioning would be mobilized onsite; electrical components
would be disconnected (combiner boxes, battery systems); aboveground equipment and
associated foundations would be dismantled (racking, posts, inverters/transformer units, O&M
buildings, transmission and overhead collector lines, collector and step-up substations, fencing,
gates) and removed and hauled offsite for disposal. Transformers and other collector/step-up
substation equipment would be removed to be reused elsewhere or recycled as scrap metal.
Underground cable and electrical collection lines would be removed up to 3 feet below ground.

119 OSCAPPDoc20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09.

120 sjte restoration at the time of facility retirement may differ from current land uses and designations based on
current zoning, habitat designations, and accepted land use practices within the surrounding area at the time of
proposed facility retirement. Those differences would be established in the applicants’ final retirement plan.

121 OSCAPPDoc4-6 DPO Comments Applicant 2020-04-28.
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Transmission structure foundations would be removed up to 5 feet below ground, or as
otherwise requested by the County. Internal and perimeter facility roads would be restored,
including removal of gravel-surface material, decompaction and revegetation. Groundwater
wells would be abandoned in accordance with applicable Oregon laws and regulations. Site
revegetation activities would include re-seeding of the areas impacted by permanent facility
components and temporarily impacted during decommissioning activities.

The Council’s rules include several mandatory site certificate conditions relating to the
obligation of an applicant (certificate holder) to prevent the development of conditions on the
site that would preclude restoration of the site and requiring the applicant (certificate holder)
to obtain Council approval of a retirement plan in the event that the facility ceases construction
or operation, which are as follows:

Retirement and Financial Assurance Condition 1: The certificate holder shall prevent the
development of any conditions on the site that would preclude restoration of the site to a
useful, non-hazardous condition to the extent that prevention of such site conditions is
within the control of the certificate holder.

[GEN-RF-01; Mandatory Condition OAR 345-025-0006(7)]

Retirement and Financial Assurance Condition 2: The certificate holder shall retire the
facility if the certificate holder permanently ceases construction or operation of the facility.
The certificate holder shall retire the facility according to a final retirement plan approved
by the Council, as described in OAR 345-027-0110. The certificate holder shall pay the actual
cost to restore the site to a useful, nonhazardous condition at the time of retirement,
notwithstanding the Council’s approval in the site certificate of an estimated amount
required to restore the site.

[RET-RF-01; Mandatory Condition OAR 345-025-0006(9)]

Retirement and Financial Assurance Condition 3: If the Council finds that the certificate
holder has permanently ceased construction or operation of the facility without retiring the
facility according to a final retirement plan approved by the Council, as described in OAR
345-027-0110, the Council shall notify the certificate holder and request that the certificate
holder submit a proposed final retirement plan to the Department within a reasonable time
not to exceed 90 days. If the certificate holder does not submit a proposed final retirement
plan by the specified date, the Council may direct the Department to prepare a proposed
final retirement plan for the Council’s approval.

Upon the Council’s approval of the final retirement plan, the Council may draw on the bond
or letter of credit described in OAR 345-025-0006(8) to restore the site to a useful,
nonhazardous condition according to the final retirement plan, in addition to any penalties
the Council may impose under OAR Chapter 345, Division 29. If the amount of the bond or
letter of credit is insufficient to pay the actual cost of retirement, the certificate holder shall
pay any additional cost necessary to restore the site to a useful, nonhazardous condition.
After completion of site restoration, the Council shall issue an order to terminate the site
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certificate if the Council finds that the facility has been retired according to the approved
final retirement plan.
[RET-RF-02; Mandatory Condition OAR 345-025-0006(16)]

In Section IV.B, Organizational Expertise of this order, the Council finds that the applicant has
the organizational expertise to construct, operate, and retire the proposed facility in
compliance with that Council standard. In addition, the Council finds that the applicant meets
the Council’s Soil Protection, Fish and Wildlife Habitat, and Waste Minimization standards
(Sections IV.D, IV.H, and IV.N of this order, respectively). Each of those sections imposes
conditions on the applicant that are designed to ensure that construction and operation of the
proposed facility would not have adverse impacts on the surrounding land.

Based on compliance with the above-referenced mandatory conditions, and the applicant’s
assessment of decommissioning tasks and actions, the Council finds that the site of the
proposed facility could be restored adequately to a useful, non-hazardous condition following
permanent cessation of construction or operation.

Estimated Cost of Site Restoration

OAR 345-022-0050(2) requires the Council to find that the applicant has demonstrated a
reasonable likelihood of obtaining a bond or letter of credit in a form and amount necessary to
restore the site of the proposed facility to a useful non-hazardous condition. A bond or letter of
credit in a form and amount satisfactory to Council provides a site restoration remedy to
protect the state of Oregon and its citizens if the applicant (certificate holder) fails to perform
its obligation to restore the site. The bond or letter of credit must remain in force until the
applicant (certificate holder) has fully restored the site. OAR 345-025-0006(8) establishes a
mandatory condition, included as Retirement and Financial Assurance Condition 4, which
ensures compliance with this requirement.

In ASC Exhibit W Supplement, the applicant provides a site restoration cost estimate of
$23,955,377 (Q3 2018 dollars). The site restoration cost estimate was prepared based on a
decommissioning bid and technical costing input from Swinerton Renewable Energy (SRE), a
division of Swinerton Builders. As explained in ASC Exhibit D, SRE has experience in
construction, operation and maintenance for over 100 solar PV facilities totaling over 3
gigawatts, which includes more than 18 projects in Oregon. The applicant represents that based
on experience, SRE has an understanding of labor costs, supply chain and material values,
safety issues, and required time and expense for installation, retirement and repurposing of
renewable energy facilities.

Based on the above-described experience, the Council concludes that the applicant’s
consultant, SRE, and engineering staff have the experience necessary to adequately and
accurately prepare a cost estimate for decommissioning and restoration of the site of the
proposed facility.
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ASC Exhibit W Supplement presents the applicant’s decommissioning estimate, which is
represented in Table 5: Proposed Facility Decommissioning Cost Estimate and Unit Costs.

Table 5: Proposed Facility Decommissioning Cost Estimate and Unit Costs

Task or Action Quantity Unit ‘ Per Unit Cost ‘ Total Cost
Stormwater Pollution Prevention and Dust Control Measures
Stabilized Construction Entrances 1 Each $3,287 $3,287
Perimeter Silt Fencing 95,040 Linear Ft | $0.74 $70,330
Spill Kits (Emergency Equipment Cleanup) 2 Each $324 $648
Dust Control Watering (Water Truck) 250 Day $787 $196,750
Subtotal = | $271,015
500 kV Step-Up Substation and Transmission Line
Substation Step-up Transformer Removal 2 Each $40,205 $80,410
Haul and Recycle/Dispose of Transformer Qil 2 Each $48,207 $96,414
Substation Circuit Breaker Removal 2 Each $40,205 $80,410
Remove and Recycle/Dispose of Fencing 1,200 Linear Ft | $2.50 $3,000
Remove and Recycle Gate 28 Linear Ft | $6.75 $189
Remove and R le A n
MZinSer?aici Lieg;yt(i:neg ceessand 1 Day 21,051 21,051
Sliir;:f:reeand Recycle Control Building . Each $2.432 $2.432
Remove and Recy‘/cle‘ ‘ Each $1.051 $1,051
Control/Communications Equipment 1 ! !
Terr:scr)w\wlles:lz: Eiiceyde I Above Ground 10560 | °t 23661 >386,602
Remove Gen-tie Foundations to Subgrade 37 Each $15,333 $567,321
Subtotal = | $1,218,880
Four Collector Substations
Remove and Recycle Collector Cables 60 Days $4,000 $240,000
Remove Step up Transformers and Oil 4 Each $172,250 $689,000
Haul and Recycle/Dispose of Transformer Oil 20 Trips $1,000 $20,000
Remove Foundations to Subgrade 4 Each $25,000 $100,000
Remove Substation Junction Boxes and
Foundations 4 Each $212,500 $212,500
Subtotal = | $1,261,500
Solar Array
Remove and Recycle Photovoltaic Modules 1,742,572 | Panels $3.98 $6,935,437
Hauling and Disposal of Modules 34,851 Ton S30 $1,045,543
Remove Racking 22,689 Each S47 $1,072,055
Hauling and Disposal of Racking 22,689 Ton S58 $1,310,290
Remove Posts 246,444 Each $4.50 $1,108,998
Hauling and Disposal of Posts 246,444 Each S6 $1,355,442
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Table 5: Proposed Facility Decommissioning Cost Estimate and Unit Costs

Task or Action Quantity Unit Per Unit Cost Total Cost

Remove and Recycle Inverters and

Transformers 160 Each $1,200 $192,000

Dispose of Inverters and Transformers 3,040 Ton S30 $91,200

Disconnect and Remove Combiner Boxes and

Switches 2,240 Each $1,100 $2,464,000

Remove SCADA and Met Stations 1 Each $1,051 $1,051

Remove Fences/Gates 95,040 Linear Ft | $2.50 $237,600

Restore Site (Primarily Re-Seeding Disturbed

Areas) 1,300 Acres $200 $260,000
Subtotal = | $16,073,616

O&M Facilities

Remove O&M facility (per building) 2 Each | $40,000 $80,000
Subtotal = | $80,000

Battery System

Disconnect battery and prepare for removal 134 Each $4,000 $536,000

Remove Buildings and Foundations

(Demolition andgHauIing) 134 Each »1,000 »134,000

Haul Batteries Containing Electrolyte Fluid 67 Trips $1,000 $67,000

Dispose of Electrolyte Fluid 50 MW $100 $5,000

Dis.posal of Battery System Inverters and 70 Each $4.100 $287,000

Switchyard

Disposal of Battery System Switchyard 1 Each $9,100 $9,100

Restore Battery Building Site 25 Acres $2,600 $65,000

Hauling and Disposal 67 Trips $1,000 $67,000

Subtotal = | $1,170,100

Road Restoration

Remove Service Roads 3,696,000 Sq feet | $0.08 $295,680

Subtotal = | $295,680

Restore Additional Areas Distributed by Facility Removal

Restore and seed temporary

disturbance areas 25 Acres $2,600 $65,000

Subtotal = | $65,000

General Costs

Haul charges and disposal fees (per load) 250 Trips $1,000 $250,000

Permits, Inspections and Fees $10,000

Subtotal = | $260,000

Subtotal, All Tasks or Actions = | $20,695,790

Mobilization and Supervisory | $206,958

Subcontractor Bonding/Liability Insurance - 1.5% | $310,437

General Conditions - 1.25% | $258,697

Performance Bond - 1% | $206,958
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Table 5: Proposed Facility Decommissioning Cost Estimate and Unit Costs

Task or Action Quantity Unit Per Unit Cost Total Cost

Subcontractor Administration and Project Management - 3%* | $620,874

Subcontractor General Overhead and Profit - 5%* | $1,034,789

Subcontractor Future Development Contingency - 3%* | $620,874

Subtotal, Subcontractor Contingencies = | $3,259,587

Total Site Restoration Cost (Q3 2018 dollars) | $23,955,377

Department Markups

Department Project Management (PM) —10% | $2,395,538

Future Development Contingencies - 10% (solar facility components); 20% (battery) | $2,512,547

Total Site Restoration Cost with Department Adjusted Contingencies (Q3 2018 dollars) | $28,863,462

Notes:

*Revised Table W-1 dated 2020-03-09 included additional line items for ODOE Project Management and
Administration and ODOE Future Development Contingency, both at 3%, which were separate from the Project
Management and Future Development Contingency line items under the Subcontractor subheading. Therefore, the
Department interprets the Subcontractor and ODOE line items to be separate; Council does not consider the
applicant’s proposed contingencies for ODOE to be sufficient.

1. A 10% future development contingency is applied to all tasks (with the exception of the proposed battery storage
system) (522,785,527 x 10% = $2,512,547) A 20% future development contingency is applied to the proposed
battery storage system (51,170,100 X 20% = 1,404,120).

Assumptions and Methods

As presented in ASC Exhibit W, the applicant evaluates costs for each of the tasks and actions
identified for site restoration based on the following methods and assumptions:

e Total decommissioning duration — six months with a 25-person crew;

e Total weather delay contingency — seven days;

e Fort Rock, Oregon for zip-to-zip tracking mileage and weather conditions;

e International Brotherhood of Electrical Workers union for electrical scope of work;
e Non-union and no prevailing wage for all other scopes of work; and,

e No scrap or recycling value to the project and the site is left vacant

Based on the applicant’s methodology and assumptions, the Council considers that $23.9
million (Q3 2018 dollars) is a reasonable estimate of an amount satisfactory to restore the site
of proposed facility components to a useful, non-hazardous condition.

ODOE Applied Contingencies

In the event that the applicant (certificate holder) were to become unable to fulfill its obligation
to complete facility decommissioning, the Department would require staff time related to the
preparation and approval of a final retirement plan, obtaining legal permission to proceed with
demolition of the facility, legal expenses for protecting the State’s interest, preparing
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specification bid documents and contracts for demolition work, managing the bidding process,
negotiations of contracts, and other tasks. In ASC Exhibit W Supplement, the applicant
estimates administration and project management costs to be $620,874, which is three percent
of its $20,695,790 sub-total estimate for retirement costs, not including the costs of
mobilization and supervision, nor the cost of insurance. ASC Exhibit W Supplement also adds an
additional three percent markup, $718,661, for ODOE Project Management and Administration
costs, should the Department and Council be required to manage facility decommissioning.
Typically, Council has imposed a ten percent markup to account for potential ODOE Project
Management and Administration costs to a facility retirement estimate, not three percent. The
Applicant, in ASC Exhibit W Supplement, argues that its cost estimate already includes a three
percent markup to account for the actual decommissioning contractor markup, and “there is no
evidence that ODOE will incur more costs for managing decommissioning than will the
contractor actually overseeing the work.” Additionally, ASC Exhibit W Supplement argues that
“there is no evidence that EFSC has ever needed or used that financial cushion...in fact, there is
no evidence of an EFSC project being abandoned in the history of EFSC projects.”?

While it is true that no EFSC project has ever been abandoned and EFSC has never needed to
call in the retirement bond/letter of credit and decommission a facility, if this were to be
necessary in the future, the Department and Council would require money to administer and
manage the process. The intention of the EFSC Retirement and Financial Assurance standard is
as a “backstop” of last resort, and simply because it has never been utilized, does not mean the
bond amount should be reduced or the standard relaxed without a policy change based on a
reason to do so. The Council continues to apply a 10 percent project management and
administration mark-up for the following reasons. The Council has imposed the 10 percent
project management and administration mark-up to retirement bond cost estimates for all
EFSC facilities, and while the Department does not support utilization of the 2005 Facility
Retirement Cost Estimating Guide for cost-estimating purposes, that guide does include the
recommendation of utilizing a 10 percent mark-up for administration and project management.

In addition to the project management and administration mark-up described above, the
Council has historically applied a future development contingency of 10 to 20 percent to an
applicant’s decommissioning cost estimate based on uncertainty in the decommissioning
estimate. If site restoration becomes necessary, it might be many years in the future where
there is uncertainty of continued adequacy of the retirement cost estimate. Uncertainty factors
include different environmental standards or other legal requirements; and, changes in cost of
labor and equipment that increase at a rate exceeding the standard inflation adjustment. The
applicant seeks Council approval of a three percent future development contingency added to
its contractor retirement cost estimate, and an additional three percent future development
contingency for ODOE specific contingencies.

Historically, Council has applied a 10 percent future development contingency for wind energy
facilities, and in recent years, has applied 10 or 20 percent for solar facilities. Council has also

122 0SCAPPDoc20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09, page 83.
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imposed varying future development contingencies based on specific facility components,
bifurcating the future development contingency of battery storage systems from the rest of the
proposed facility. When Council has differentiated the future development contingency applied
to battery storage components from the rest of a proposed facility, Council has traditionally
applied a 20 percent contingency to the battery storage components due to its potentially
hazardous subsurface impacts and uncertainty of regulatory requirements for hazardous
materials and cleanup costs. Council has historically applied a 10 percent contingency for future
development of wind facilities based on several decades of operational and retirement data,
which the Department considers applicable to solar facility components, with the exception of
the relatively new battery storage technology. The Council applies a 10 percent future
development contingency for solar facility components, based on availability of historic
decommissioning data and institutional knowledge of solar facilities, and that Council apply a
20 percent contingency for the battery storage system due to uncertainty of environmental
regulations (currently limited to federal transport and handling requirements), disposal site
availability and other escalation factors.'?

If Council finds that contingencies should be applied to the applicant’s decommissioning cost
for potential Department project management and future development uncertainties, the total
decommissioning amount, based on the tasks, actions and unit costs would be $28.8 million
(Q3 2018 dollars).

Ability of the Applicant to Obtain a Bond or Letter of Credit

OAR 345-022-0050(2) requires the Council to find that the applicant has a reasonable likelihood
of obtaining a bond or letter of credit in a form and amount satisfactory to Council to restore
the proposed facility site to a useful non-hazardous condition. A bond or letter of credit
provides a site restoration remedy to protect the state of Oregon and its citizens if the applicant
(certificate holder) fails to perform its obligation to restore the site. The bond or letter of credit
must remain in force until the applicant (certificate holder) has fully restored the site. OAR 345-
025-0006(8) establishes a mandatory condition which ensures compliance with this
requirement, imposed in the site certificate and referenced below:

Retirement and Financial Assurance Condition 4: Before beginning construction of the
facility, the certificate holder shall submit to the State of Oregon, through the Council, a
bond or letter of credit in a form and amount satisfactory to the Council to restore the site
to a useful, non-hazardous condition. The certificate holder shall maintain a bond or letter
of credit in effect at all times until the facility has been retired. The Council may specify

123 ppplicant requests that Council apply a 10 percent future development contingency to battery storage
components because flow-battery technology is safe with limited hazards, differing from lithium-ion batteries.
OSCAPPDoc4-6 DPO Comments Applicant 2020-04-28. The Department maintains that the technology is relatively
new and therefore the future of environmental regulations or other factors applicable to battery storage
technology necessitates a higher uncertainty factor, consistent with Council decisions on battery storage
technology to date (2018-2020)..
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different amounts for the bond or letter of credit during construction and during operation
of the facility.
[PRE-RF-01; Mandatory Condition OAR 345-025-0006(8)]

Based on the estimate shown in Table 5 Proposed Facility Decommissioning Cost Estimate and
Unit Costs and, adjusted with ODOE applied contingencies, the applicant’s bond or letter of
credit requirement would be approximately $28.8 million (Q3 2018 dollars), adjusted annually
as described in the condition below.

The applicant provides information about its financial capability in ASC Exhibit M. The applicant
proposes to provide a financial assurance bond or letter of credit in a form approved by the
Council before beginning construction. To demonstrate its ability to receive an adequate bond
or letter of credit, the applicant provides a September 20, 2018 letter from Heffernan Insurance
Brokers, which is not a financial institution pre-approved by Council or that ODOE is familiar,
but which states that they “are confident that [Obsidian] will be able to obtain said
decommissioning bond.”

The applicant proposes to provide financial security as follows:
e At the start of construction, post the full amount of $25,393,000;

e At commercial operation date (“COD”, or in service date), reduce the posted financial
assurance to $1;

e During the fourth year before the expiration Power Purchase Agreement (“PAA”) update
the decommissioning estimates reflected in Table W-1 based on current
data and information and use that revised amount, with the approval of ODOE, in a
bond or letter of credit.

e At the time of recalculation and adjustment 4 years prior to the end of the
PPA term, the Council permit inclusion of projected scrap value in the decommissioning
estimate (i.e., reduce the amount of the financial assurance by the projected scrap
value)

e Enterinto a security interest agreement with EFSC and ODOE prior to construction
granting EFSC/ODOE a priority security interest in the scrap value to ensure “first in line”
prior ahead of other creditor.

Phased Approach

Applicant asserts that any risk in delaying the full posting of the decommissioning security until
four years prior to the expiration of the PPA is low because “[w]hile there is a PPA in place for
the facility, the facility will not be decommissioned.” Applicant provides examples of PPAs to
illustrate the terms, conditions, contingencies, and obligations of a typical PPA, which applicant
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contends ensure that the facility will remain in operation during the term of the PPA.

For example, per the applicant, PPAs typically include a development security, to allow the
power purchaser to recover costs if the facility is not built or COD is delayed, as well as an
operation security, which allows the power purchaser to purchase energy elsewhere if the
project fails to deliver it.

Applicant has not provided a draft of the PPA that it would enter into for the power to be
produced and sold at its facility. Rather, it has provided boilerplate PPAs or PPAs from other
transactions to support these arguments.

Applicant provides these documents as evidence that “both the offtaker and the project owner
are highly incentivized to keep the project viable and operating, and to ensure that the
operator of the project is financially stable.” Applicant further contends that if the certificate
holder were to become unable to fulfill its future obligation to complete facility
decommissioning and it became apparent while the PPA was still in place, the counterparty to
the PPA or another third party would take over ownership of the facility from the certificate
holder and the obligations of the certificate holder under the site certificate would be
transferred to a financially stable party.

The Department points to the mandatory condition in OAR 345-025-0006(8) which requires the
certificate holder to maintain a bond or letter of credit in a form and amount satisfactory to the
Council in effect at all times until the facility has been retired. While the Department
acknowledges that, in general, there may be a low level of risk that a facility operating under
the PPA terms as described by the applicant would be abandoned or retired during the PPA
period, the Department does not believe the applicant has provided substantial evidence that
there would be such minimal risk under the terms of the PPA that it would enter. Further, even
assuming a low level of risk, the Department does not believe applicant has provided
substantial evidence that accepting a $1 security for approximately the first 16 years of the
facility operation is an “amount satisfactory to Council to restore the proposed facility site to a
useful non-hazardous condition.” If, in spite of there being only a low risk, the facility were
abandoned, the State would be left with no options for recourse against the certificate holder
and no means for covering the costs of decommissioning and site restoration. (This is

unlike, for example, a utility that would still have a mechanism available to it to seek to recover
such costs from ratepayers).

Accordingly, to address the applicant’s financial assurance obligations and ensure the adequacy
of the bond or letter of credit, the Council adopts the following condition:

Retirement and Financial Assurance Condition 5: Before beginning construction of the
facility, the certificate holder shall submit to the State of Oregon, through the Council, a
bond or letter of credit naming the State of Oregon, acting by and through the Council, as
beneficiary or payee. The total bond or letter of credit amount for the facility is $28.8
million dollars (Q3 2018 dollars), to be adjusted to the date of issuance, and adjusted on an
annual basis thereafter, as described in sub-paragraph (b) of this condition:
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a. The certificate holder may adjust the amount of the bond or letter of credit based on
the design configuration of the facility by applying the unit costs, general costs and
ODOE applied contingencies as illustrated in Table 4 of the Final Order on the ASC. Any
revision to the restoration costs should be adjusted to the date of issuance as described
in (b) and subject to review and approval by the Council.

b. The certificate holder shall adjust the amount of the bond or letter of credit using the
following calculation:

i. Adjust the amount of the bond or letter of credit (expressed in Q3 2018 dollars) to
present value, using the U.S. Gross Domestic Product Implicit Price Deflator, Chain-
Weight, as published in the Oregon Department of Administrative Services’ “Oregon
Economic and Revenue Forecast” or by any successor agency and using the third
qguarter 2018 index value and the quarterly index value for the date of issuance of the
new bond or letter of credit. If at any time the index is no longer published, the
Council shall select a comparable calculation to adjust third quarter 2018 dollars to
present value.

ii. Round the result total to the nearest $1,000 to determine the financial assurance
amount.

c. The certificate holder shall use an issuer of the bond or letter of credit approved by the
Council, based on the Council’s pre-approved financial institution list.

d. The certificate holder shall use a form of bond or letter of credit approved by the
Council. The certificate holder shall describe the status of the bond or letter of credit in
the annual report submitted to the Council under OAR 345-026-0080. The bond or letter
of credit shall not be subject to revocation or reduction before retirement of the facility
site.

[PRE-RF-02]

Scrap Value

In ASC Exhibit W, the applicant also requests the decommissioning surety be reduced by

as much as 35% in recognition of the value of salvage and scrap. Applicant asks that ODOE take
note of the evidence submitted by Avangrid pertaining to the Bakeoven Solar Project, in
support of its similar request that the decommissioning surety be reduced by the project’s
estimated salvage value, and consider that evidence in Council’s evaluation of the applicant’s
request for this project. Applicant states that it will also submit independent evidence of
salvage and scrap value at a later date to be considered with a request to amend the bond
amount.

In the past, Council has reviewed requests for consideration of scrap metal value. In the early
2000s, Council allowed retirement bonds to be reduced to account for the value of salvage or
scrap metals. In 2006 and 2007, the Council agreed to implement a policy limiting use of scrap
value in decommissioning estimates and bond amounts based on concerns of risk related to
fluctuating market value, and perhaps more importantly, that third party creditors or other
parties could assert a claim against the scrap or salvage value that might result in that value
being unavailable to the State to offset site restoration costs, or require a potentially costly and
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lengthy legal challenge by the State in a bankruptcy court to access the value of the salvaged
materials. Council has not authorized use of the value of scrap metal to lower a
decommissioning estimate since that time.

In addition to reviewing historic Council decisions and policy on use of scrap metal in
decommissioning estimates and bond amounts, in the Bakeoven Solar Project application
review, the Department contracted with a technical expert, Golder Associates, Inc. (Golder), to
review regulatory requirements applicable to industrial facility decommissioning in California,
Washington, Alaska, and British Columbia Canada, to determine whether scrap metal value is
considered under similar regulatory requirements. Based on this review, Golder found that no
state or provincial-level programs support use of the value of scrap metal to reduce a
decommissioning bond requirement for the state or provincial level permitting programs for
mining and waste disposal landfill sites. Cited reasons under these other similar regulatory
programs for not considering the value of scrap metal included difficulty in tracking the total
value over a facility’s operational lifetime, uncertainty as to the actual value, difficulty ensuring
that the assets remain onsite, and potential problems associated with creditor’s rights.

In assessing the Bakeoven proposal, Golder also reviewed the applicant’s steel market value
information source, SteelBenchmarker.com, and based on the value of “#1 heavy melting
scrap,” the metal type used by the applicant, Golder found the fluctuation in value to be
between $200 and $400/ton over the last ten years.

Based on the above-summarized review by Golder, the Department has determined that the
underlying risk to the State of accepting salvage material value to reduce the retirement bond
amount has not changed since the 2007 Council review and policy decision. While the questions
related to the fluctuating value of scrap steel can potentially be addressed via a condition of
approval requiring a regular update to the scrap steel valuation and corresponding adjustment
of the retirement bond, the issue related to the risk that the Council and State may not have
access to the scrap value due to claims by third-party facility creditors or other interested
parties is more difficult to address. The applicant has proposed to enter into an agreement with
the Department (on behalf of the Council) to grant the Department a security interest in facility
equipment salvage. The Council has never taken on this type of arrangement, and even if such
an agreement was agreed upon by Council, and vetted by Oregon Department of Justice, it is
likely that risk still exists that would either limit the availability of salvage value to the State or
make accessing that value challenging, costly, and lengthy. For example, it is uncertain if a
future bankruptcy court would honor such an agreement, or if a third-party creditor of the
facility would accept such an agreement and waive a claim to access salvage value of facility
materials. Ultimately, accepting such a proposed agreement would have the effect of putting
extra risk upon the Department, the Council, and the State, with unclear value in return to the
Department, Council, and State for accepting that risk.

Based on the findings presented here, the Council has not changed its policy on use of scrap
metal value in lowering a bond or letter of credit obligation as there has been no change in the
risks previously identified by Council as the reasons to limit use of scrap metal value.
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Conclusion

Subject to compliance with Retirement and Financial Assurance Conditions 1, 2 and 3, the
Council finds that the proposed facility can be restored adequately to a useful, non-hazardous
condition following permanent cessation of construction or operation of the proposed facility.
Subject to compliance with Retirement and Financial Assurance Conditions 4 and 5, the Council
finds that the applicant has a reasonable likelihood of obtaining a bond or letter of credit in a
form and amount satisfactory to the Council to restore the site to a useful, non-hazardous
condition.

Conclusions of Law

Based on the foregoing findings of fact, and subject to compliance with Retirement and
Financial Assurance Conditions 1, 2 and 3, the Council finds that the proposed facility can be
restored adequately to a useful, non-hazardous condition following permanent cessation of
construction or operation of the proposed facility. Subject to compliance with Retirement and
Financial Assurance Conditions 4 and 5, the Council finds that the applicant has a reasonable
likelihood of obtaining a bond or letter of credit in a form and amount satisfactory to the
Council to restore the site to a useful, non-hazardous condition and comply with the Council’s
Retirement and Financial Assurance standard.

IV.H. Fish and Wildlife Habitat: OAR 345-022-0060

To issue a site certificate, the Council must find that the design, construction and
operation of the facility, taking into account mitigation, are consistent with:

(1) The general fish and wildlife habitat mitigation goals and standards of OAR
635-415-0025(1) through (6) in effect as of February 24, 2017***

Findings of Fact

The EFSC Fish and Wildlife Habitat standard requires the Council to find that the design,
construction and operation of a facility is consistent with the Oregon Department of Fish and
Wildlife’s (ODFW) habitat mitigation goals and standards, as set forth in OAR 635-415-0025.
This rule creates requirements to mitigate impacts to fish and wildlife habitat, based on the
guantity and quality of the habitat as well as the nature, extent, and duration of the potential
impacts to the habitat. The rule also establishes a habitat classification system based on value
the habitat would provide to a species or group of species. There are six habitat categories;
Category 1 being the most valuable and Category 6 the least valuable.

The analysis area for potential impacts to fish and wildlife habitat, as defined in the project
order, is the area within and extending one-half mile from the site boundary. To inform the
evaluation of impacts under the Council’s Fish and Wildlife Standard, the applicant completed a
literature review, field-based habitat assessment, wetland and waterbody delineation survey,
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ground-based raptor nest survey, and State-sensitive species survey for pygmy rabbits, as
further described below.

Methodology

To inform ASC Exhibit P, the applicant consulted with ODFW to identify the appropriate Special-
status species surveys to be conducted at the site, based on suitability of habitat and previously
documented species occurring within the analysis area. The applicant also consulted with
ODFW on the development of the Habitat Mitigation Plan, as provided in Attachment P-1 of this
order. Based on ODFW consultation, multiple recommendations were provided related to
minimizing potential impacts to big game, big game winter range, ground nesting birds and
raptor nests, which were incorporated as mitigation by the applicant and adopted by Council as
site certificate conditions.

As explained in ASC Exhibit P, the applicant conducted a literature review to establish a
preliminary habitat assessment, prior to field-based habitat mapping, and to identify
documented occurrences of Special-status species within the analysis area. Sources evaluated
include a 2011 National Land Cover Database published in a 2015 version of the scientific
journal, Photogrammetric Engineering and Remove Sensing; and, ODFW’s 2016 online data and
planning tool — Compass — and Oregon Conservation Strategy Reporting Tool. The results of the
literature review were then used to inform the field-based surveys, which were conducted from
March 18-22, 2018 for habitat, ground birds, raptor nests and wetlands/water bodies; and,
June 18-20, 2018 for pygmy rabbits and wetlands/water bodies. The applicant also explains that
during these surveys, incidental observations of wildlife or wildlife signs were documented, as
well as presence of noxious weeds.

The applicant’s consultant, Ecology and Environment (E&E), conducted the field based surveys,
the methods and survey results are presented in ASC Exhibit P Attachment P-1. The habitat
assessment and raptor nest surveys were conducted concurrently by two E&E ecologists from
March 18-22, 2018 and included observation by foot and 4x4 vehicle throughout the analysis
area. Habitat boundaries were delineated using the preliminary habitat assessment mapping,
adjusted based on field observations using Geographic Information System software (Esri
Collector) and the consultant’s proposed dichotomous key based on predominant vegetation
characteristics. For raptor nest surveys, E&E observed all potential nest structures including
trees, transmission poles and towers, and other manmade structures. At each observed raptor
nest, E&E recorded a global positioning system (GPS) reference point; activity status (i.e., active
or inactive); nesting species; and nest site conditions.

E&E conducted species-specific pygmy rabbit surveys within the site boundary from June 18-20,
2018. Pygmy rabbit surveys were conducted in accordance with methods used by the Bureau of
Land Management, inclusive of 660-foot transects in suitable habitat (sagebrush shrublands).

Results of the habitat and State-sensitive species surveys are described below, under the State
Sensitive Species subheading.
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Habitat Types and Categories in the Analysis Area

Habitat types and categories within the analysis area, based on the applicant’s literature and
field surveys described above, include ODFW’s designated big-game winter range Category 2
habitat and Category 6 developed/agricultural lands. The identified habitat types within
Category 2 and 6 habitat identified within the analysis area include the following:

Category 2 Big Game Winter Range

Varying habitat types within ODFW’s designated Category 2 Big Game Winter Range habitat
within the proposed site boundary are summarized below:

e Playa (playa lake or dry lake) - a flat-floored bottom of an undrained desert basin that is
periodically inundated with water, providing important habitat function to migratory
birds through seasonal standing water in a limited water resource region

e Sagebrush Shrubland —a mosaic (sagebrush, rabbitbrush, herbaceous plants, and bare
earth) of stand cover ranging from 15 to 30 percent, plant heights up to 6 feet tall, and
varying levels of cattle grazing disturbance

e Non-sagebrush shrubland — shrub-dominated (rabbitbrush) areas without a dominate
sagebrush component

e Sand Dunes — areas with saltgrass but otherwise less than 10 percent herbaceous
vegetation and less than 5 percent shrubs

e Non-native Forbs — moderately disturbed areas containing Tall tumblemustard
(Sysimbrium altissimum) (70 percent cover), Rubber rabbitbrush (Ericameria nauseosa),
green rabbitbrush, Russian thistle (Salsola kali), and cheatgrass.

e Agricultural Lands/Developed — includes spigot irrigated crop circles

Sagebrush Habitat

Greater sage-grouse habitat includes sagebrush habitat, the predominant habitat type within
the site boundary. However, identification of sage-grouse habitat relies upon ODFW'’s
designated core and low density habitat areas. In ASC Exhibit P, the applicant confirms that the
proposed facility is not within a mapped core or low density area and confirms that the nearest
core area habitat is about 10 miles south of the site boundary (nearest Area A) and the nearest
low density area is about 7.5 miles north of the site boundary (nearest Area D), as presented in
ASC Exhibit P Figure P-4. The proposed facility would therefore not impact greater-sage grouse
habitat.

Potential Impacts to Fish and Wildlife Habitat
Construction and operation of the proposed facility would result in temporary and permanent

habitat impacts to Category 2 habitat. Impacts to Category 6 habitat do not require
compensatory mitigation under the Council’s Fish and Wildlife Habitat standard. Temporary
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habitat impacts are those that would last for less than the operational lifetime of the proposed
facility and would result during construction and installation of proposed facility components.
The duration of temporary impacts to habitat is variable, based on vegetation type and extent.
Permanent impacts are defined as impacts that would exist for the operational life of the
proposed facility and would result from placement of permanent facility structures.

As presented in Table 6: Summary of Habitat Types within Site Boundary and Estimated
Permanent and Temporary Habitat Impacts from Proposed Facility, the proposed facility would
temporarily disturb approximately 0.23 acres of Category 2 habitat. The proposed facility would
permanently disturb approximately 3,588 acres of Category 2 habitat.

Table 6: Summary of Habitat Types within Site Boundary and Estimated
Permanent and Temporary Habitat Impacts from Proposed Facility

) Perm. ‘ Temp.
Habitat Type Acres

Category 2
Sagebrush Shrubland 3,419.21 0.00
Playa 16.91 0.00
Sand Dune 108.78 0.03
Non-sagebrush Shrubland 0.00 0.15
Non-native Forb 42.77 0.05
Category 6
Agricultural Lands 1.00 0.56
Developed 0.00 0.21
Habitat Impact Summary

Estimated Category 2 Impacts = 3,587.67 0.23

Estimated Category 6 Impacts = 1.0 0.77
Notes: Perm. = Permanent; Temp. = Temporary

Proposed Habitat Mitigation

The proposed facility would be located within Category 2 habitat, primarily composed of
sagebrush shrubland. Pursuant to OAR 635-415-0025(2), Category 2 habitat is defined as
essential habitat for a fish or wildlife species, population, or unique assemblage of species and
is limited either on a physiographic province or site-specific basis depending on the individual
species, population or unique assemblage. The mitigation goal if impacts are unavoidable, is no
net loss of either habitat quantity or quality and to provide a net benefit of habitat quantity or
quality. To meet the Category 2 habitat mitigation goal, pursuant to OAR 635-415-0025(2),
mitigation shall be “reliable, in-kind and in-proximity,” as defined below:

“Reliable” means a mitigation method that has been tested in areas with site factors
similar to those affected by a development action and the area in which the mitigation
action is proposed and that has been found (e.g., through field trials, demonstration
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projects or scientific studies) to produce the habitat effects required to meet the
mitigation goal for this action.

“In-kind” mitigation means habitat mitigation measures which would recreate similar
habitat structure and function to that existing prior to the development action.

“In-proximity” mitigation means within the same home range of the wildlife population
directly affected by the development.

“Habitat Quality” means the relative importance of a habitat with regard to its ability to
influence species presence and support the life-cycle requirements of the wildlife
species that use it.

As presented in the draft Revegetation and Noxious Weed Control Plan, provided as
Attachment P-3 of this order, the applicant proposes to mitigate temporary habitat impacts
through revegetation and noxious weed control. Of note, the applicant also voluntarily
proposes to revegetate the areas within the proposed site boundary following construction
even though the areas are considered a permanent disturbance impact resulting from the
placement of the perimeter fencing excluding use by wildlife species (big game) of the impacted
area, in accordance with prescribed success criteria. Revegetation within the perimeter fencing
would minimize the potential for offsite noxious weed invasion due to weed control measures
proposed in conjunction with the revegetation activities.

As presented in the draft Revegetation Plan and Noxious Weed Control Plan, prior to
construction, the applicant proposes to identify monitoring sites, including both a reference
and monitoring site, for each habitat type to be temporarily impacted by the proposed facility.
During revegetation monitoring surveys, monitors would collect the information listed below
from representative monitoring locations, including along main access roads and areas of
especially heavy disturbance, as well as at sample plots across the facility site (one sample plot
per quarter-section, or 160 acres). One sample plot would be randomly selected from a grid of
10 square 16-acre (approximately 0.025 square miles) plots within each quarter-section. The
sample plots would be compared with reference sample plots in undisturbed areas of the same
habitat type within the site boundary (i.e., avoidance areas). The applicant would then be
obligated to monitor and report on the success of revegetation at the identified monitoring
sites; success would be measured, as specified in Section 4.2 of the draft plan: the vegetation
percent cover (both seeded and naturally recruited) is approximately 70 percent or more, or
not substantially less than the percent vegetation cover of surrounding undisturbed areas;
State- or County-listed noxious weeds are absent or constitute only a very small percentage
(e.g., less than 1%) of vegetation otherwise dominated by native or desirable non-native
species, unless the noxious weeds present are similar to pre-construction conditions or
adjacent undisturbed areas; and, the percentage of bare soil in the sample plot is not
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substantially greater than the percentage of bare soil in surrounding undisturbed areas. The
applicant proposes to evaluate monitoring sites at year 1 and year 5 following construction.'>

The Council impose the following condition to ensure that the plan is finalized as specified,
prior to construction, and implemented during construction and operation.*?

Fish and Wildlife Habitat Condition 1: The certificate holder shall:

a. Prior to construction of the facility, the certificate holder shall finalize and submit the
Revegetation and Noxious Weed Control Plan, based upon the draft plan provided in
Attachment P-3 of the Final Order on the ASC, for review and approval by the
Department, in consultation with ODFW and Lake County Weed Control Supervisor,
including consideration of whether cheatgrass and Russian thistle should be addressed in
the RNCWP. The scope of finalizing the plan shall, at a minimum, include the following:

1. Final assessment of temporary habitat impacts (in acres), based on habitat
quality of habitat subtype, and final facility design, presented in tabular format.

2. Survey and sampling protocol for evaluating the success criteria against paired

monitoring and reference sites determined to represent a statistically significant

number of sites based on pre-disturbance habitat quality and diversity of habitat
temporarily impacted.

Approval of appropriate revegetation seed mix from ODFW.

4. Confirmation of revegetation and noxious weed monitoring frequency, to occur
annually for the first 5-years following construction, unless otherwise agreed to
by the Department in consultation with ODFW, Lake County or the Cooperative
Weed Management Area.

5. Assurance that the success criteria for vegetation cover is based upon desirable,
native vegetation.

b. During construction and operation of the facility, the certificate holder shall implement
the requirements of the plan; monitor and report results of revegetation activities to the
Department, as required by the plan.

[GEN-FW-01]

w

124 On the record of the DPO, applicant recommended revisions to the discussion of the revegetation monitoring
and success criteria. The revisions were incorporated into the above-analysis, consistent with the information
previously included in the draft Revegetation and Noxious Weed Control Plan. OSCAPPDoc4-6 DPO Comments
Applicant 2020-04-28.

125 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 87-90, and 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.
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In ASC Exhibit P and in the proposed Habitat Mitigation Plan (HMP), Attachment P-1 to this
order, the applicant proposes three compensatory mitigation options to mitigate permanent
habitat impacts, one of which (Option 3) provides sufficient information for Council to evaluate
against the standard. More specifically, Option 1 is an ODFW Payment to Provide measure that
is not available because ODFW has not adopted or implemented such program. Option 2 is a
Third Party Fee-in-Lieu Program option where the applicant would partner with EFM, Inc., an
affiliate of EcoTrust and design a mitigation plan designed to protect and restore habitat within
the Big Game Winter Range on a portion of the about 22,000 contiguous acres west of Fort
Rock currently owned and being managed by EFM. Option 1 is included for discussion purposes
but was not evaluated by the applicant, ODFW or the Department. Therefore, the option is not
evaluated further.

Option 3 includes the implementation of a western juniper (Juniperus occidentalis) treatment
and management program on working rangeland. Over time, juniper removal would improve
previously unused or under-performing habitat by redistributing water budget components in
the rangeland due to lack of tree canopy interception, in turn influencing soil moisture and
vegetation.'?® The specific methodologies for juniper removal and treatment, including
monitoring, and success criteria to evaluate the performance of the program are described in
the Juniper Treatment Plan (included in the HMP as Appendix 2).1? The treatment includes
controlling encroaching junipers by chipping or cutting for firewood, while maintaining pre-
settlement juniper stands and juniper trees with old-age characteristics, which are important
nesting habitat for birds and other wildlife. The juniper removal also can improve the quality
and quantity of sagebrush shrubland which is used as forage for Elk. The Juniper Treatment
Plan identifies methods common for Juniper treatments and removal including pulling, cutting,
piling, removing, and burning methods. Methods to control weeds include best management
practices such as cleaning equipment, reseeding areas where burring occurs, and monitoring
areas for three years after reseeding. Reseeding and noxious weed control would be consistent
with the applicant’s proposed Revegetation and Noxious Weed Control Plan, included as
Attachment P-3 to this order. For those areas that have been seeded following disturbance,
monitoring would include confirmation of reseeded areas, estimates of ground cover, presence
of any noxious weeds, and erosion problems.*?® A juniper treatment will be considered

126 OSCAPPDoc4-6.4 DPO Comments Applicant Responses to ODFW 2020-07-20.

127 During the extended DPO comment period discussed in Section 11.D., Council Review Process, applicant
submitted several iterations to the Department and to ODFW for review and comment. In its June 16, 2020
comments on the DPO, ODFW concurs with the treatment design, layout, methodology, and weed management as
described in the Plan. In the same comment letter ODFW requested additional clarification for the applicant’s
proposed monitoring program and specific success criteria. OSCAPPDoc4-9.1 DPO Agency Comment ODFW _ Reif
2020-06-11. In its responses to DPO comments on July 16, 2020, the applicant provided a revised Juniper
Treatment Plan in response to ODFW which included the items that ODFW requested. This version of the Plan in
included as Appendix 2 in Attachment 1 (HPM) to this order. OSCAPPDoc4-6.3 DPO Comments Applicant
Responses to DPO Comments 2020-07-16

128 p.1 Appendix 2 WLIP Juniper Treatment Plan_Final 05192020 revised 07142020.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 121



O 00N O Ul A WN P

P W WWWWWWWWWNNNNNNRNNNNRERRRRRRIRRR
O LW NOOU NWNROOONIODTUDN WNRPOWLOONOGOOUANWNTIERO

Oregon Energy Facility Siting Council

successful if encroachment does not exceed 10 stems per acre over a majority of the treatment
area as determined by the monitoring described in the Juniper Treatment Plan.

The Juniper treatments described above and in the Juniper Treatment Plan under Option 3
proposed in the HMP include an applicant-proposed Working Lands Improvement Program
(WLIP), which would secure privately-owned land as mitigation sites proximate to the proposed
facility site, within ODFW'’s designated Category 2 Big Game Winter Range. The purpose of the
WLIP is to ensure that there is no net loss in quantity or quality of habitat for the life of the
proposed facility and there is a net benefit of habitat quality for the life of the proposed facility.
The WLIP mitigation sites would be secured with a legally binding WLIP Agreement which is
included in Attachment P-1 Habitat Mitigation Plan (HMP) Appendix 1 of this order. The WLIP
Agreement(s), would be executed between the landowner and the applicant and would include
restrictions and allows uses that would be consistent with the habitat mitigation goals within
the HMP. Key provisions within the WLIP Agreement include:

e The term of the agreement would be for the life of the facility;

e The terms of the agreement would be binding upon the landowner, heirs, or successors
and would run with the land if property is sold;

e Permitted activities at the property include, but are not limited to, hunting, fishing,
hiking, or passive recreation; fencing; building or remodeling a primary residence,
agricultural building, or similar structure to serve ongoing agricultural operations so long
as the total such use does not exceed five (5) acres; and using land under existing
grazing management plans;

e Prohibited activities include, but are not limited to, increase grazing above levels
approved under existing grazing management plans unless otherwise approved in
writing by ODFW; all nonagricultural uses unless otherwise specified in Section 5(a) of
the WLIP Agreement; grading, mowing, blading, or expansion of impervious surfaces or
access road networks; and divisions of the property;

e Completion of baseline inventory showing existing development on property;

e Limited access rights to ODFW and the Department to access the property upon prior
written notice to Property Owner and applicant for the purposes of inspecting the
mitigation work and ensuring compliance with the HMP;

e The final HMP would be attached to the WLIP Agreement.

Appendix 3 of the HMP includes a desktop habitat assessment of the proposed WLIP sites,
including their location, which preliminarily confirm that the WLIP sites contain habitat with
similar structure and function as the habitat with the proposed site boundary. Appendix 4 of
the HMP includes a Desktop Habitat Mapping Assessment of the mitigation sites which further
assess the existing habitat conditions of the mitigation sites. The WLIP mitigation sites are
recognized by ODFW as suitable mitigation sites; however, pre-construction habitat
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assessments of the WLIP sites are necessary to inform the extent of enhancement actions to
achieve the Category 2 habitat mitigation goal of no net loss and a net benefit in habitat quality.

As described above, pursuant to ODFW’s Fish and Wildlife Mitigation Policy under OAR 635-
415-0025(2), incorporated under Council’s Fish and Wildlife Habitat standard, the mitigation
goal for impacts to Category 2 habitat includes four components, if impacts are unavoidable, 1)
no net loss of habitat quantity; 2) no net loss of habitat quality; 3) net benefit of habitat
guantity; and 4) net benefit of habitat quality. While ODFW does not have a formal policy or
guidance about how to interpret and meet these four components, at a minimum, it is
commonly understood that in order to meet “no net loss in habitat quantity” mitigation
acreage should be, at a minimum, equal to that being impacted. It is standard practice in the
EFSC process for energy developers to propose a “ratio” methodology for meeting the Category
2 habitat mitigation goals. The ratio methodology provides a ratio to calculate the quantity, in
acres, of area required for the habitat mitigation site(s) or area that represents a greater
number of acres than acres impacted (e.g. >1 acre for every 1 acre permanently impacted). The
sufficiency of the mitigation ratio should be evaluated simultaneously with the habitat quality
of the mitigation site(s) in order to assess whether the mitigation sites have the ability to meet
the Category 2 habitat quality goals of no net loss and net benefit.

In many historic EFSC decisions for wind facilities, certificate holders represented a ratio of 2:1
to meet the Category 2 mitigation goal, and therefore a 2:1 ratio for Category 2 habitat
mitigation has become precedential for wind facilities. However, the numbers of acres
impacted, and therefore the number of acres mitigated at a 2:1 ratio for wind facilities are
relatively small due to the dispersed nature of that type of project. By comparison, solar
facilities occupy large areas of land and a 2:1 mitigation ratio must be evaluated for its
appropriateness to these solar facilities as well as the specific circumstances of each individual
project. There are many reasons supporting consideration of a higher ratio, such as 2:1, for
Category 2 habitat impacts including providing a sufficient acreage to increase the carrying
capacity of the land; to provide a sufficient buffer to accommodate for mixed performance in
habitat improvements and risk of noxious weed invasion; and, to minimize monitoring burden
and costs.12% 130

The applicant proposes a mitigation ratio of 1.2:1, equating to mitigation acreage totaling 4,304
acres for approximately 3,587 acreage impacted (or 717 additional acres to meet the net
benefit in quantity mitigation goal component). The applicant represents that the acreage
selected has good habitat value, no weeds of concern, and offers enhancement opportunities

129 OSCAPPDoc4-5 DPO Agency Comment ODFW Reif 2020-04-24.

130 |n comments on the record of the DPO, members of the public provide arguments in support of Council
requiring that the habitat mitigation be based on a 2:1 ratio. For the reasons described in the above-section, the
Department recommended that Council find that requiring a specific ratio to demonstrate consistency with
ODFW’s Fish and Wildlife Habitat Policy, as required under Council’s Fish and Wildlife Habitat standard, is beyond
the scope of Council’s jurisdiction. OSCAPPDoc4-35 DPO Public Comment Meiering WWLLC 2020-07-20.
OSCAPPDoc4-20 DPO Public Comment Richardson RMEF 2020-07-16.
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with the juniper removal and weed management measures.*** Sites secured for habitat
mitigation containing high quality habitat, as referenced by the applicant for its mitigation sites,
have fewer opportunities for habitat uplift and enhancement to meet the Category 2 habitat
guality mitigation goals. ODFW explains that habitat quality goals should be evaluated based on
the carrying capacity of the lands.*? In other words, mitigation sites with higher quality habitat
should appropriately be evaluated differently than mitigation sites with lower quality habitat,
as a lower quality habitat site, where at initiation may not provide much habitat value, once
improved, would increase the carrying capacity of an underused area providing for the habitat
loss from proposed facility development; this is compared to higher quality habitat mitigation
sites, where fewer enhancement options are available, resulting in limited opportunities for
habitat quality improvements (lowering demonstrable achievement of the Category 2
mitigation goals for habitat quality).

The applicant’s HMP, Attachment P-1 Appendices 2 and 3 of this order, includes a Juniper
Treatment Plan and Juniper Phase Mapping Technical memo, providing details about the
mitigation sites and areas identified for potential juniper treatment (enhancement action). In
addition, to support Council’s review of the reliability and likely success of the juniper
treatment as an enhancement action, the certificate holder provided a 2019 study conducted
by the United States Department of Agriculture which evaluates juniper expansion and
treatment effects on ecosystem function.!** Based on the provided study and as acknowledged
by ODFW, juniper treatment is a recognized habitat enhancement with proven success with the
ecoregion of the proposed facility.

The HMP also includes details on long-term weed management at the WLIP sites, to be
implemented by Lake County Cooperative Weed Area (LCCWA). LCCWA confirmed its
commitment to working with the applicant on its weed treatment and monitoring
requirements. LCCWA describes its multi-pronged approach to weed treatment and monitoring
including evaluation of Oregon State and County Noxious Weed lists; consultation with local,
state and federal partners on treatment strategies and priorities for the year; treatment
selection; effectiveness monitoring following treatment using photos and acreage metrics.***
Based on review by ODFW, the Council finds that the mitigation sites contain a sufficient
amount of area for potential juniper treatment and long-term weed control to meet the
Category habitat quality goals. Based on the complexity of the HMP, including scope and scale,
the Council establishes in the HMP an ongoing agency consultation process consistent with OAR
345-025-0016. The recommended agency consultation process includes pre-construction
consultation to inform the Department and ODFW of the schedule and activities to be

131 OSCAPPDoc4-6.1 DPO Comments Applicant Responses to ODFW 2020-05-22.

132 0SCAPPDoc4-5 DPO Agency Comment ODFW Reif 2020-04-24.

133 OSCAPPDoc4-6.5 DPO Comments Applicant Responses to DPO Comments Attachment 6 2020-07-22.
134 OSCAPPDoc4-26 DPO Public Comment Jaeger Lake Co CWMA 2020-07-20.
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completed within upcoming years; and regular consultation prior to the season treatment or
monitoring occurs, and prior to any report submittal to review and discuss results.

Based on the Department’s review of the applicant’s draft HMP, in coordination with ODFW,
the Council finds that the proposed mitigation, with established agency consultation process,
would satisfy the Council’s Fish and Wildlife Habitat standard, and Council imposes the
following condition:

Fish and Wildlife Habitat Condition 2: The certificate holder shall:

a. Prior to construction of the facility, the certificate holder shall finalize and submit a
Habitat Mitigation Plan, based upon Option 3 of the draft plan provided in Attachment
P-1 of the Final Order on the ASC, for review and approval by the Department, in
consultation with ODFW.

HMP Option 3 is the only mitigation that may be utilized without amendment of the
HMP due to insufficient evidence available to demonstrate that Options 1 and 2 meet
the requirements of OAR 345-022-0060.

In the finalization of the plan, the Department may request reporting requirements
including specific information, frequency and format. Components of the plan to be
finalized shall include, at a minimum, a final assessment of permanent habitat impacts
(in acres) based on habitat quality of habitat subtype, and final facility design, presented
in tabular format.

b. During construction and operation of the facility, the certificate holder shall implement
the requirements of the plan as approved under sub(a) of this condition.
[GEN-FW-02]

State Sensitive Species within the Analysis Area and Proposed Facility Potential Impacts

As presented in ASC Exhibit P, the following sensitive species were either observed during the
applicant’s 2018 field surveys or identified as having the potential to occur within the analysis area
and therefore could be impacted by proposed facility construction and operation. Potential facility
related impacts could include introduction of noxious weeds and other non-native invasive species,
potential nesting and breeding disturbance, electrocution, powerline collision, structure collision,
vehicular collision, disturbance related to artificial lighting, entrapment within open vertical pipes,
disturbance to wintering big game, and entrapment within fenced area.

The following State-sensitive species were observed during the applicant’s 2018 surveys, along
with an assessment of potential impacts to the affected species. Conditions are described and
presented below, consistent the applicant’s representation in ASC Exhibit P, to minimize
potential impact to State-sensitive species.
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e Swainson’s hawk (Buteo swainsoni) is a State-sensitive raptor observed within the
proposed site boundary during 2018 raptor nest surveys, relying on open habitat with
few trees, bunchgrass prairie and irrigated farmland. Potential impacts include vehicle
collision, power line electrocution, and loss of foraging habitat.

e Ferruginous hawk (Buteo regalis) is a State-sensitive raptor observed within the
proposed site boundary during 2018 raptor nest surveys, relying on sagebrush plains
and grasslands with low tree density. Potential impacts include vehicle collision, power
line electrocution, and loss of foraging habitat.

e Pygmy Rabbit (Brachylagus idahoensis) is a State-sensitive mammal, with three
complexes observed within the proposed site boundary during 2018 pygmy rabbit
surveys, relying on sagebrush habitat. Potential impacts include vehicle collision and
take, which would be minimized through the proposed facility design — which includes
disturbance avoidance for the previously identified complexes —and adherence to an
onsite speed limit of 15 miles per hour.

Based upon potential impacts of the proposed facility to the above-described sensitive species,
the applicant proposes a suite of best management practices and minimization measures which
are represented as conditions below:

Fish and Wildlife Habitat Condition 3: Prior to and during construction of the facility, the
applicant shall provide, and keep records documenting completion of, environmental
awareness training for all facility personnel and on-site contractors. The training program
shall discuss State Sensitive Species and all other environmental issues related to the
facility, including information about pygmy rabbit identification information and reporting
procedures.

[GEN-FW-03]

Fish and Wildlife Habitat Condition 4: During construction, operation, and retirement of
the facility, the certificate holder shall impose and enforce a speed limit of 15 miles per
hour within the site boundary.

[GEN-FW-04]

Fish and Wildlife Habitat Condition 5: During trenching and backfilling activities necessary
for construction or operation of the facility, the certificate holder shall ensure that
contractors or facility personnel responsible for the work avoid leaving trenches open
overnight, as practicable. Where trenches remain open overnight, the trenches shall include
wildlife escape ramps approximately every 90 meters with slopes of less than 45 degrees.
Trenches shall be inspected, and any wildlife found removed prior to backfilling.
[GEN-FW-05]

Fish and Wildlife Habitat Condition 6: The certificate holder shall:
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Prior to construction or any subsequent year of construction of the facility, the
certificate holder shall hire a qualified biologist to conduct a ground survey for non-
raptor migratory bird nests, based on a protocol to be submitted to the Department for
review and approval in consultation with ODFW. Nest surveys for non-raptor species
shall be conducted within 50 feet of all disturbance areas, including the transmission
line and access roads.

During construction of the facility, if the biologist detects active migratory bird nests
during bird nest surveys, the certificate holder shall ensure that construction activities
adhere to 30-foot disturbance buffers around the nests until the nest has been
abandoned/depredated or the eggs hatch and young have fledged.

[GEN-FW-06]

Fish and Wildlife Habitat Condition 7: The certificate holder shall:

a.

Prior to any year of construction of the facility, the certificate holder shall hire a
gualified biologist to conduct a pre-construction survey for raptor nests, based on a
protocol to be submitted to the Department for review and approval in consultation
with ODFW. Pre-construction raptor nest surveys shall extend 0.5 miles of proposed
disturbance areas, to the extent the certificate holder has legal access. Raptor nest
surveys shall be conducted no more than two weeks prior to the start of construction
activities. If the biologist detects active raptor nests, the certificate holder shall
implement and maintain disturbance buffers around the nests in which construction
activities are prohibited until the nest has been abandoned/depredated or the eggs
hatch and young have fledged.

Prior to construction, the certificate holder shall develop a construction plan that
demonstrates construction activities within 0.25 of a mile from previously identified
active nest sites, except for golden eagle nest sites which should apply a 0.50-mile
buffer distance, are scheduled to avoid the sensitive nesting and breeding season.
Previously identified nest sites are those identified during surveys per sub(a) of this
condition.

During construction of the facility, the certificate holder shall ensure that construction
work maintains a 0.25-mile buffer distance from all raptor nests, except for golden eagle
([Aquila chrysaetos] 0.5 miles) and red-tailed hawk (300 to 500 feet) during the sensitive
nesting and breeding season presented in the table below. In cases where smaller
buffers or restricted work authorizations might be appropriate, the certificate holder
shall coordinate with the Department and ODFW or the USFWS to decrease buffer sizes
and/or to allow restricted construction activities. Facility vehicles shall be permitted
within buffers on paved public roads. Most light traffic by rubber-tired vehicles shall be
permitted to pass through the buffer on existing unpaved access roads, if needed, and
as determined by the on-site environmental monitor.

Status Sensitive/Raptor Buffer Size (Radius Sensitive Nesting and
Species Around Nest Site): Breeding Season
Western burrowing owl 0.25 mile April 1 to August 15
Ferruginous hawk 0.25 mile March 15 to August 15
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Status Sensitive/Raptor Buffer Size (Radius Sensitive Nesting and
Species Around Nest Site): Breeding Season
Swainsons hawk 0.25 mile April 1 to August 15
Red-tailed hawk 500 feet March 1 to August 31
Golden eagle 0.50 mile Feb 1 — August 31
[GEN-FW-07]

Fish and Wildlife Habitat Condition 8: During design and construction of the facility, the
certificate holder shall ensure that aboveground transmission line and aboveground
portions of the electrical collection system adhere to the current APLIC guidelines for
minimizing avian electrocution risks.

[GEN-FW-08]

In ASC Exhibit P, the applicant proposed pre-construction pygmy rabbit surveys; and,
development of an incidental wildlife mitigation plan for pygmy rabbits, burrowing owls and
white-tailed jackrabbits potentially impacted by construction of the proposed facility. ODFW
concurs with the condition requiring a pre-construction pygmy rabbit survey, supported by
their standard survey recommendations for burrowing mammals identified at a proposed site
and the potential for fluctuation in annual movement. In lieu of the incidental wildlife
mitigation plan provision, the applicant proposes and ODFW concurs that the applicant
implement a temporary 3-meter avoidance buffer around any active burrows or complexes
identified incidentally during construction.®*> To minimize potential impacts from construction
of the proposed facility to burrowing mammals, and based off of consultation with ODFW and
applicant-representations, the Council imposes the following condition:

Fish and Wildlife Habitat Condition 9: The certificate holder shall:

a. No more than 3-years prior to construction of the facility, conduct pygmy rabbit
(Brachylagus idahoensis) surveys within the portion of the site boundary inside the
perimeter fence, based on the final design of the facility, using the same protocol
approved for the pygmy rabbit surveys conducted as part of ASC Exhibit P (Attachment
P-1 Section 2.3). Pygmy rabbit surveys shall also document presence of white-tailed jack
rabbits (Lepus townsendii). Pygmy rabbit survey reports shall be submitted to the
Department for review, in consultation with ODFW.

b. From January 15 through June 15 (pygmy rabbit breeding period), implement a 3-meter
(10 foot) buffer area using flagging or constraint maps around burrow complexes
identified during preconstruction surveys per subpart(a) of this condition or identified
incidentally during construction, unless otherwise approved by the Department in
consultation with ODFW.

135 OSCAPPDoc4-5 DPO Agency Comment ODFW_ Reif 2020-04-24; OSCAPPDoc4-6.1 DPO Comments Applicant
Responses to ODFW 2020-05-22.
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c. Avoid impacts to complexes shown on ASC Exhibit P Figure P-1 and identified during
preconstruction surveys and identify the avoidance areas on pre-construction constraint
maps.

[GEN-FW-9]

Fish and Wildlife Habitat Condition 10: Prior to any year of construction where vegetation
clearing activities would occur, the certificate holder shall implement the following
measures to minimize use at the site by, and impacts to, ground nesting birds:

a. Schedule vegetation clearing activities, including removal of trees, shrubs, and tall
grasses to stubs, to occur between September 1 and March 31 for shrubs and trees
shorter than 15 feet, and September 1 to January 15 for trees over 15 feet tall, to the
extent practicable.

b. The certificate holder shall remove vegetation slash material offsite to an approved
location or chipping slash in place prior to March 31 to the extent practicable.

[GEN-FW-10]

Fish and Wildlife Habitat Condition 11: During operation, the certificate holder shall
implement the post-construction bird and bat mortality monitoring as established in the
Wildlife Monitoring Plan provided in Attachment P-2 of the Final Order on the ASC.
[OPR-FW-01]

Big Game Species within Analysis Area and Proposed Facility Potential Impacts

The proposed facility would be located within a wintering area that provides habitat to more
wintering deer and elk than all but one other winter range in the state of Oregon (John Day
River canyon). The site is comprised of a mosaic of sagebrush dominated shrublands, salt scrub
shrublands, grasslands, and barren ground. Natural precipitation conditions in the area limit the
diversity of plant life to those endemic and introduced species that are both arid climate
adapted and drought tolerant. Previous land use within the last 50 years on the proposed site
has resulted in some areas of disturbance, though from a big game habitat perspective the
project area is currently functionally intact and is connected to other open space and travel
corridors on all sides (i.e. no existing developments currently inhibit the movements of or space
use by native wildlife). Rocky Mountain elk and mule deer are known to have used the site in
recent years (as evidenced by both the presence of big game scat noted during wildlife survey
efforts as well as local area accounts), and especially when winter conditions are particularly
harsh or human activity has driven, particularly elk, away from other winter range areas.

Populations of deer and elk(big game) in eastern Oregon rely upon large, intact landscapes to
facilitate their seasonal migration and because of the significant forage resources necessary for
large-bodied, wide-ranging animals to survive. As Oregon continues to develop and natural
landscapes become increasingly fragmented, the amount of available winter range continues to
decline. Habitat loss is one of the most limiting factors for elk and deer populations (Saunders
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et al. 1991).%¢ Potential impacts of the proposed facility to big game is habitat loss, which as
evaluated in this section is proposed to be mitigated through a Habitat Mitigation Plan that
would secure and enhance mitigation sites to meet ODFW’s Category 2 habitat mitigation goal
(no net loss in habitat quantity or quality and net benefit in habitat quantity or quality). In
addition, as a result of habitat loss, a potential indirect impacts is big game displacement,
where landowners and members of the public expressed concern of potential impacts to
adjacent agriculture and infrastructure from increased herbivory and increased migration of big
game.¥” Potential impacts to agricultural practices from big game displacement are evaluated
further in Section IV.E. Land Use of this order.

Conclusions of Law

Based on the foregoing findings of fact and conclusions included in this section and in the
Proposed Contested Case Order for Issues 2, 3 and 4, and subject to compliance with the
referenced site certificate conditions, the Council finds that proposed facility would comply with
the Council’s Fish and Wildlife Habitat standard.!3®

IV.l. Threatened and Endangered Species: OAR 345-022-0070

To issue a site certificate, the Council, after consultation with appropriate state agencies,
must find that:

(1) For plant species that the Oregon Department of Agriculture has listed as
threatened or endangered under ORS 564.105(2), the design, construction and
operation of the proposed facility, taking into account mitigation:

(a) Are consistent with the protection and conservation program, if any, that the
Oregon Department of Agriculture has adopted under ORS 564.105(3); or

(b) If the Oregon Department of Agriculture has not adopted a protection and
conservation program, are not likely to cause a significant reduction in the
likelihood of survival or recovery of the species; and

136 OSCAPPDoc4-5 DPO Agency Comment ODFW Reif 2020-04-24.

137 0SCAPPDoc4-35 DPO Public Comment Meiering WWLLC 2020-07-20.

138 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 87-90, and 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.
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(2) For wildlife species that the Oregon Fish and Wildlife Commission has listed as
threatened or endangered under ORS 496.172(2), the design, construction and
operation of the proposed facility, taking into account mitigation, are not likely to
cause a significant reduction in the likelihood of survival or recovery of the species.

Findings of Fact

The Threatened and Endangered Species standard requires the Council to find that the design,
construction, and operation of the proposed facility are not likely to cause a significant
reduction in the likelihood of survival or recovery of a fish, wildlife, or plant species listed as
threatened or endangered by Oregon Department of Fish and Wildlife (ODFW) or Oregon
Department of Agriculture (ODA). For threatened and endangered plant species, the Council
must also find that the proposed facility is consistent with an adopted protection and
conservation program from ODA. Threatened and endangered species are those listed under
ORS 564.105(2) for plant species and ORS 496.172(2) for fish and wildlife species. For the
purposes of this standard, threatened and endangered species are those identified as such by
either the Oregon Department of Agriculture or the Oregon Fish and Wildlife Commission.**®

The analysis area for threatened or endangered plant and wildlife species, as defined in the
project order, is the area within and extending 5-miles from the site boundary.

Methodology — Literature Review

ASC Exhibit Q is the applicant’s assessment of compliance with the Council’s Threatened and
Endangered Species standard. In order to identify threatened or endangered species that might
occur within the analysis area, the applicant consulted with the Oregon Department of Fish and
Wildlife (ODFW) and reviewed multiple databases and literature sources. Sources included:

e ODFW’s 2016 Compass Online Tool, which includes information related to the Oregon
Conservation Strategy

e Oregon Department Agriculture’s Oregon Listed Plants by County

e ODFW’s Threatened, endangered and candidate fish and wildlife species list

e QOregon Biodiversity Information Center’s Rare, Threatened and Endangered Species of
Oregon

e US Fish and Wildlife Services Information for Planning and Consultation

As described below, based on the results of the literature review, a field survey was determined
unnecessary given the lack of suitable habitat for any State-listed T&E species.

Literature Review Results

139 Although the Council’s standard does not address federally-listed threatened or endangered species, certificate
holders must comply with all applicable federal laws, including laws protecting those species, independent of the
site certificate.
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Based on the applicant’s literature review, as confirmed by ODFW, suitable habitat for state-
listed threatened or endangered fish or wildlife species was not identified within the analysis
area. The Oregon Department of Agriculture, Native Plant program, lists five threatened or
endangered plant species as potentially occurring in Lake County. There are no previously
recorded occurrences of any species in the analysis area. The applicant’s assessment, presented
in ASC Exhibit Q, determined that there is no suitable habitat in the analysis area for four of the
five threatened or endangered plant species. The analysis area potentially includes suitable
habitat for the fifth species, the Bogg’s Lake hedge hyssop, however the closest known
occurrence of the species is near the California border, approximately 135 miles from the site
boundary. The Department consulted with the Oregon Department of Agriculture, Native Plant
program representative, who confirmed that the species is unlikely to occur so far north from
its known range, and furthermore, the representative questioned if the analysis area in fact
contains suitable habitat for the species.'*

Based on the above analysis, the Council finds that there are no state-listed threatened or
endangered species that are likely to occur in the analysis area, and as such, the proposed

facility would not result in impacts to the likelihood or survival of any T&E species.

Conclusions of Law

Based on the foregoing findings of fact and conclusions, the Council finds that the proposed
facility would comply with the Council’s Threatened and Endangered Species standard.

1V.J. Scenic Resources: OAR 345-022-0080

(1) Except for facilities described in section (2), to issue a site certificate, the Council
must find that the design, construction and operation of the facility, taking into
account mitigation, are not likely to result in significant adverse impact to scenic
resources and values identified as significant or important in local land use plans,
tribal land management plans and federal land management plans for any lands
located within the analysis area described in the project order.

* % %141

Findings of Fact

The Scenic Resources standard requires the Council to find that visibility of proposed facility
structures, plumes, vegetation loss and landscape alterations would not cause a significant
adverse impact to identified scenic resources and values. To be considered under the standard,

140 OSCAPPDoc16 ASC Reviewing Agency Comment Letter ODA_Brown 2020-01-28.
141 The proposed facility is not a special criteria facility under OAR 345-015-0310; therefore OAR 345-022-0080(2) is
not applicable.
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scenic resources and values must be identified as significant or important in local land use
plans, tribal land management plans, and/or federal land management plans.!#?

The analysis area for the Scenic Resources standard is the area within and extending 10-miles
from the proposed site boundary, as presented in ASC Exhibit R Figure R-1: Analysis Area for

Scenic Resources.

Applicable Land Use and Management Plans

The applicant evaluated multiple land use, and land management plans to determine whether
scenic resources were identified as significant or important within the analysis area, which are
presented in Table 7: Local, State, Tribal, and Federal Land Use Management Plans that Address
Lands within the Analysis Area below.

Table 7: Local, State, Tribal, and Federal Land Use Management Plans that

Address Lands within the Analysis Area

Jurisdiction

Plan

Lake County

Lake County Comprehensive Plan (Lake County Planning
Commission, 1980)

Oregon Department of
Transportation

1999 Oregon Highway Plan: Including Amendments November
1999 through May 2015 (ODOT 1999)

Bureau of Land
Management, Lakeview
Resource Management
Area

Lakeview Resource Management Plan and Record of Decision
(BLM 2003)

Bureau of Land
Management

Areas of Critical Environmental Concern Nomination Analysis
Report for the Lakeview Resource Area Resource Management
Plan

(BLM 2000)

Bureau of Land
Management

BLM Handbook 8357-1 Byways (BLM 1993)

ASC Exhibit R

Significant or Important Scenic Resources

Based on the review of the land use, and land management plans listed in Table 7: Local, State,
Tribal, and Federal Land Use Management Plans that Address Lands within the Analysis Area,
the applicant identified three scenic resources as significant or important in the analysis area.
The Department reviewed the management plans to confirm that the applicant-identified

142

State management plans are not included in the language of OAR 345-022-0080 or the application

requirements identified in OAR 345-021-0010(1)(r), however, the applicant identified potential scenic resources in
the Oregon Highway Plan managed by the Oregon Department of Transportation in ASC Exhibit R, therefore, an

evaluation is provided in this order.
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scenic resources are identified as significant or important. A summary of each important or
significant scenic resource is presented below:

1. Table Rock Bureau of Land Management (BLM) Area of Critical Environmental Concern
(ACEC), approximately 6.9 miles from the site boundary.** The BLM has designated
Table Rock as an ACEC due to its cultural, botanical, and scenic values. ASC Exhibit R,
Section 4.4.1 references the BLM in noting that Table Rock possesses regional important
scenic value due to its location and visibility adjacent to the Christmas Valley National
Backcountry Byway and the Oregon Outback National Scenic Byway. Applicable sections
of the BLM management plan are included in the ASC as Appendix R-2.

2. Christmas Valley National Backcountry Byway, designated by the BLM. Nearest portion
of the byway is approximately 2.3 miles from the site boundary, on County Road 5-12.
ASC Exhibit R notes that the BLM designates selected routes as “backcountry byways”
that offer “off the beaten path” routes. The byway passes both natural landscapes and
agricultural landscapes in the region. Applicable sections of the BLM management plan
are included in the ASC as Appendix R-2, which describes that the primary focus of the
program was the designation of “back country byways” includes a system of low
standard roads and trails that pass through areas of public lands that have high scenic or
public interest value.

3. Oregon Outback National Scenic Byway, designated by the Oregon Department of
Transportation (ODOT). Nearest portion of the byway is approximately 8.3 miles from
the site boundary, on County Road 5-10. This byway is approximately 170 miles length in
total in Deschutes and Lake Counties, and as noted in ASC Exhibit R, is compared to the
Australian Outback for its ruggedness, wide open spaces, and expansive views.
Applicable sections of the ODOE Highway Plan are included in the ASC as Appendix R-2
and explains that to protect the scenic assets of its Scenic Byways, ODOT will develop
guidelines for aesthetic and design elements within the public right-of-way that are
appropriate to Scenic Byways.#

Analysis

Under the Scenic Resources standard, consistent with the information requirement under OAR
345-021-0010(r)(C), potential visual impacts from loss of vegetation, alteration of landscape,
facility structures and plumes during proposed facility-related construction and operations are
evaluated. The proposed facility would not result in plumes and therefore plume-related visual
impacts would not occur.

A detailed discussion of the methodologies and assumptions the applicant considered in its
visual impact assessment is included in Section IV.F., Protected Areas, of this order, and in ASC
Exhibits L and R. This includes the dimensions of major proposed facility components

143 ASC Exhibit R, Section R.4.4.1 states that Table Rock is 6.82 miles from the facility site boundary, Section R.5
states that it is 9 miles from the facility, and ASC Exhibit L (Protected Areas) lists Table Rock as 6.9 miles from the
site boundary. It is unclear which is accurate, the Department relies on the 6.9-mile distance evaluated under the
Protected Areas standard in this order and in ASC Exhibit L, for consistency.

144 OSCAPPDoc4 ASC 18 OSC ASC Exhibit R 2019-10-17, Appendix R-2.
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considered for evaluation in the visual analysis. Conversely, the applicant did not include the
two-mile 115-kV transmission line and some substation components in the visual assessment
included in Exhibit L Figure L-2, because they considered these features to be subordinate on
the landscape to the existing 500-kV transmission line and towers located near Area D.*%

Table Rock ACEC

The Table Rock ACEC is at least 6.9 miles distance from the facility site boundary.** As
described in ASC Exhibit R, section R.5, the BLM’s Lakeview Resource Management Plan (RMP)
describes the scenic value of Table Rock ACEC as being specifically based on views from the two
nearby scenic byways, Oregon Outback national Scenic Byway and Christmas Valley National
Backcountry Byway, to the ACEC, as representing the valuable scenic resource. In other words,
the scenic value of Table Rock, as designated and described by the BLM in its management plan
for the area, is based on the scenic value of Table Rock itself. The proposed facility would not
be visible from the two byways to a viewer looking towards Table Rock. Additionally, even if the
resource was designated as having scenic value for views from Table Rock ACEC across the
surrounding landscape, the proposed facility, at least 6.9 miles distant, would not be very
apparent on the landscape.’’

Oregon Outback National Scenic Byway

The portion of the Oregon Outback National Scenic Byway within the analysis area is a 1.8-
mile-long segment of Fort Rock Road (County Road 5-10) that connects SR 31 through the
community of Fort Rock. Based on the applicants viewshed analysis in ASC Exhibit R, the
proposed facility will only be in the line-of-sight portions of the byway in the analysis area near
the community of Fort Rock. However, this byway segment is located 8.3 miles to the
northwest of the closest portion of the proposed facility site Area D, which will house the step-
up substation, but which is also crossed by three existing 500-kV transmission towns with
lattice steel structures. Proposed facility Area A, which is larger and will house the solar arrays,
is over 10 miles east of this segment of the byway. At these distances, alteration of the
landscape at the proposed facility site is unlikely to be apparent (ASC Exhibit R contains photos
of the existing landscape from the byway, see Photos #3 and #4 in Appendix R-1). In addition,
from the portions of the byway west of the community of Fort Rock, views facing in the

145 OSCAPPDoc4 ASC 12 OSC ASC Exhibit L 2019-10-17, L.4.5. And OSCAPPDoc20 ASC Applicant Responses to
Additional RAIs_Combined 2020-02-24 to 2020-03-09.

148 For consistency, the Department uses the distance of 6.9 miles from Table Rock to the site boundary
represented in ASC Exhibit L, and under the Protected Areas section in this order.

147 OSCAPPDoc4 ASC 18 OSC ASC Exhibit R 2019-10-17, R.5.
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Oregon Energy Facility Siting Council

direction of the proposed facility site (to the east), would be dominated by the developments in
the community of Fort Rock.*#®

Christmas Valley National Backcountry Byway

In ASC Exhibit R, the applicant notes that the most likely viewing location toward the proposed
facility site from the Christmas Valley National Backcountry Byway is from the portion located
approximately 2.3 miles north of the site boundary, which offers views toward the proposed
facility to drivers traveling south. It is stated that the views will mostly not be head-on, but
rather will be off to one side through the windshield. The applicant contends that viewed from
an elevation similar to that of the proposed facility and from distances of at least 2.3 miles or
more, the PV modules are likely to appear only as a dark line on the horizon to the casual
observer traveling on the byway. It is also noted that three existing 500-kV transmission lines
with lattice steel towers will be situated in the foreground of views toward the proposed facility
site (See ASC Exhibit R, Appendix R-1 Photos #1 and #2).

Although the areas surrounding the proposed facility primarily include agricultural lands and
scattered farm residences and barns, the existing views toward the proposed facility from this
portion of the byway already include development features, due to the presence of the three
existing 500-kV transmission lines. The applicant notes that due to its proposed location, the
proposed facility will not substantially obstruct views of the natural landscapes along this
byway and contends the potential impacts on the views from this portion of the byway due to
alteration of the landscape and facility structures will be viewed quickly from drivers along the
byway. Finally, as described below, the applicant proposes mitigation measures to reduce visual
impacts, including constructing the battery enclosures to match the landscape (e.g., by painting
with low contrast earth tones), the impacts from alteration of the landscape on the views from
this portion of the byway, or from more distant portions of the byway, will be reduced to low.

148 |d
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Applicant Proposed Mitigation

In ASC Exhibit R, Section R.6, the applicant proposes to incorporate the following measures into
the proposed facility design to minimize general visual effects.'* Based on applicant
representations, the Council imposes these measures under Scenic Resources Condition 1.

Scenic Resources Condition 1: The certificate holder shall ensure that facility design,

construction and operation adheres to the following requirements:

a. Use earth-tone colors on battery storage enclosures and other buildings to match or
complement the predominant colors of surrounding vegetation, or use steel for the
enclosure siding that produces a brown rusty patina when weathered.

b. Facility lighting must be shielded and directed downward and be the minimum
necessary for construction, operation, safety, and security. Lighting for operation,
safety, and security must be on-demand or motion-activated and/or use timers to
minimize light exposure.

[GEN-SR-01]

Based on the findings presented here, the Council finds that visual impacts from landscape
alteration and facility structures associated with proposed facility construction and operation
would not result in significant, adverse impacts at important or significant scenic resources and
values identified as significant or important in local land use plans, tribal land management
plans and federal land management plans for any lands within the analysis area.

Conclusion of Law

Based on the foregoing findings of fact, and based upon compliance with the above-presented
condition, the Council concludes that the design, construction and operation of the proposed
facility is not likely to result in significant adverse impacts to any scenic resources and values
identified as significant or important in local land use plans, tribal land management plans and
federal land management plans for any lands, in compliance with Council’s Scenic Resources
standard.

IV.K. Historic, Cultural, and Archaeological Resources: OAR 345-022-0090

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the
Council must find that the construction and operation of the facility, taking into account
mitigation, are not likely to result in significant adverse impacts to:

(a) Historic, cultural or archaeological resources that have been listed on, or would
likely be listed on the National Register of Historic Places;

149 The applicant describes these measures in ASC Exhibit R, in the context of reducing visual impacts to scenic
resources, however, the Department notes that these measures would also minimize visual impacts evaluated
under the Council’s Protected Area and Recreation standards.
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Oregon Energy Facility Siting Council

(b) For a facility on private land, archaeological objects, as defined in ORS
358.905(1)(a), or archaeological sites, as defined in ORS 358.905(1)(c); and

(c) For a facility on public land, archaeological sites, as defined in ORS 358.905(1)(c).

(2) The Council may issue a site certificate for a facility that would produce power from
wind, solar or geothermal energy without making the findings described in section (1).
However, the Council may apply the requirements of section (1) to impose conditions on
a site certificate issued for such a facility.

k Kk ¥

Findings of Fact

Section (1) of the Historic, Cultural and Archaeological Resources standard generally requires
the Council to find that a proposed facility is not likely to result in significant adverse impacts to
identified historic, cultural, or archaeological resources. *° Under Section (2), the Council may
issue a site certificate for a solar power facility without making findings of compliance with this
section. However, the Council may impose site certificate conditions based on the requirements
of this standard.

The analysis area for the Historic, Cultural and Archaeological Resources standard includes the
area within the proposed site boundary; however, the applicant’s literature review, as further
described below, extended 1-mile beyond the proposed site boundary. The Legislative
Commission on Indian Services identified the Confederated Tribes of the Warm Springs Indian
Reservation of Oregon (CTWSRO), the Klamath Tribes and the Burns Paiute Tribe as potentially
affected by the proposed facility pursuant to OAR 345-001-0010(51)(o).

Pursuant to ORS 358.920(1)(a), a person may not excavate, injure, destroy or alter an
archaeological site or object or remove an archaeological object located on public or private
lands in Oregon unless that activity is authorized by a permit issued under ORS 390.235 (SHPO
archaeological permit). Because the applicant intends to conduct work within an area of known
archaeological objects and site, the applicant must comply with ORS 390.235, OAR 736-051
0000 through 736-051-0090, and requested that the SHPO archaeological permits be included
and governed by the site certificate under the EFSC review process. Under ORS 469.401(3), for
permits under EFSC jurisdiction, after issuance of the site certificate, agencies shall, upon
submission by the applicant of the proper applications and payment of the proper fees, but
without hearings or other proceedings, promptly issue the permits, licenses and certificates
addressed in the site certificate subject only to conditions set forth in the site certificate.

Development of Archeological Testing and Excavation Methodologies Plan

In preparation of ASC Exhibit S, containing information on historic cultural and archaeological
resources, the applicant engaged one of its consultants, Heritage Research Associates

150 The site boundary includes public and private lands.
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(Heritage), who conducted a literature review and pedestrian surveys in Area A and Area D of
the site boundary, which resulted in two confidential technical reports submitted to the
Department and reviewing agencies. Confidential materials were submitted under a separate
cover and under ORS 192.345(11) they are exempt from public disclosure. Subsurface testing
was not conducted to inform the resulting technical reports. The applicant coordinated and
shared the results of the preliminary pedestrian surveys with the CTWSRO, the Burns Paiute
Tribe, and the Klamath Tribes. After the applicant submitted the preliminary application for site
certificate (pASC) to the Department, the Department requested comments from reviewing
agencies including the tribal governments and the Oregon State Historic Preservation Office
(SHPO).

Due to the size and scope of the applicant’s proposal for archaeological resources, the
Department engaged its consultant, Golder Associates and its subcontractor, Historical
Research Associates (HRA), Inc. to assist SHPO with the completeness review of the pASC and
associated technical reports. The letter provided from HRA to SHPO and the Department
indicated that the methods by which the isolates and sites were identified and delineated by
the applicant were inconsistent and generally did not meet SHPO standards because subsurface
probing was not conducted to gather information for the eligibility evaluation for the National
Register of Historic Places (NRHP).%** In SHPQ'’s letter provided to the Department dated June
17, 2019, they reiterate this concern stating; “Oregon SHPO concurs that the process for
determining NRHP eligibility is inadequate. No attempt was made to assess the vertical
(subsurface) boundary (depth of cultural materials) which are critical to NRHP evaluations.... for
an archaeological site to be considered not eligible to the NRHP, they must be evaluated under
all four criteria.”*> The applicant engaged SHPO, the Department, and the affected tribal
governments with addressing the concerns identified by SHPO and the Department’s
consultant, HRA. The applicant coordinated with SHPO, the Department, the Klamath Tribes,
and the Burns Paiute Tribe to resolve the issues identified by SHPO. The result of the ongoing
coordination was a memorandum of agreement between SHPO and the applicant, which is
codified in the Archeological Testing and Excavation Methods Plan (Plan) included as
Attachment S-1 to this order. The Plan defines archeological testing and excavation methods
which provide avoidance, minimization, and monitoring for impacts to archeological sites and
mitigation measures to catalog archaeological isolates and artifacts. The Plan includes:*s

e Delineating Archaeological Site Boundaries

e Definitions

e Archaeological Testing at Isolates

e Trenching within a Recorded Archaeological Site

e Testing at Project Related (non-archaeological) Excavation

e Historical and Multicomponent Archaeological Sites

151 OSCAPPDoc26 pASC Draft to SHPO Completeness Review Memo_HRA_Perrin 2019-05-30.

152 0SCAPPDoc29 pASC Reviewing Agency Comment Letter SHPO Case No._ 18-0246_Pouley 2019-06-17.

153 Information concerning the potential location of archaeological sites or objects as those terms are defined in
ORS 358.905 has been redacted from this and other documents associated with this section. The Department also
redacted resource descriptions that may be associated with archaeological locations.
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e Artifact Analysis
e Reporting
e Archaeological Permits

Results from Preliminary Pedestrian Surveys

The Department points to the language of the EFSC standard, specifically, “...resources that
have been listed on, or would likely be listed on...” the common term used by SHPO and
throughout the profession, is eligible or likely/potentially eligible for listing on the NRHP.
Therefore, the terms eligible or likely/potentially eligible meet the meaning of likely to be listed
on the NRHP in the EFSC standard.

The applicant explains in ASC Exhibit S that prehistoric sites were preliminarily evaluated as
eligible, potentially eligible, or not eligible for nomination to the NRHP, assessed under NRHP
Criterion D. Based on the consultant recommendations in the pedestrian survey report, the
applicant identified seven prehistoric sites treated as eligible, 22 prehistoric sites treated as
potentially eligible, and 69 prehistoric sites treated as not eligible for listing on the NRHP. These
preliminary recommendations were subsequently replaced to treat all the archaeological sites
and isolates as part of an archaeological district.*>*

Historical (above-ground) resources identified include five possible homestead locations with
structural remains, six small refuse scatters and a Pioneer Road. The homestead sites likely
relate to a short homesteading period in the early twentieth century:

e The applicant recommends that the homestead sites and one well/corral site are
considered potentially NRHP-eligible as some information can be learned about the
homestead era in Fort Rock by further documenting and researching the homestead
sites.

e The applicant recommends that the six isolated refuse scatters, including limited debris
from what may have been a small corral site, are recommended not eligible for the
NRHP as those locations do not appear to be associated with larger homestead
features, nor do they contain previously undocumented or potentially significant
information.

o A Pioneer Road extending through the proposed facility site was identified on a Bureau
of Land Management General Land Office map, by a member of the public on the
record of the DPO. Based on the results of the pedestrian surveys, the applicant
describes that there were no intact or observable road components identified.*>

Five sites contained both prehistoric and historical components:
e The applicant recommends that two of the sites appear to contain NRHP-eligible
components, and another two sites appear to be potentially NRHP-eligible.

154 OSCAPPDoc4-6.2 DPO Comments Applicant Responses to SHPO 2020-06-08.
155 OSCAPPDoc4-4 DPO Public Comment Carbiener 2020-03-31.
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e The applicant recommends that one site contains limited artifacts for both prehistoric
and historical components and is likely to be found not eligible for the NRHP due to the
likelihood that it does not contain potentially significant information that would
contribute to our understanding of either history or prehistory.'s

Of the prehistoric archaeological and historic resources, the applicant recommends nine sites as
eligible. Seven are prehistoric sites, and two are multicomponent sites. Twenty-nine sites are
recommended as potentially eligible, 22 are prehistoric sites, five are historic sites, and two are
multicomponent sites. Seventy-six potential sites are recommended as not eligible including 69
prehistoric, six are historic, and one is multicomponent.’” Further, the applicant identified 241
isolated finds.**® Aside from the above ground historic resources, the archaeological resources
identified are all appear to be prehistoric archaeological resources representing the ancestors
of modern Tribes.

As discussed in the aforementioned section, SHPO and the applicant agreed that the known
archaeological sites and isolates would be treated as an eligible district under Criterion A
(pattern of events) and D (ability to address important research questions) of the NRHP and the
procedures outlined in the Archaeological Testing and Excavation Methods Plan would be
followed prior to and during construction, therefore, , SHPO did not concur with the applicant-
proposed eligibility recommendations for individual resources.

Evaluation, Avoidance, and Mitigation for Impacts to Historic, Cultural, and Archeological
Resources

OAR 345-022-0090(1)(a)

The Council’s standard, OAR 345-022-0090(1)(a) addresses historic, cultural or archaeological
resources that have been listed on, or would likely be listed on the National Register of Historic
Places. As noted, the applicant coordinated with SHPO, the Department, the Klamath Tribes,
and the Burns Paiute Tribe to resolve the issues of NRHP criteria evaluation and survey
protocols identified by SHPO and HRA, and agreed upon the Archeological Testing and
Excavation Methods Plan (Attachment S-1 to this order), further addressed below in Historic,
Cultural and Archeological Condition 1. SHPO and the applicant agreed to adhere to the
methodologies defined in the Plan when conducting archaeological testing during ground
disturbing activities associated with construction of the proposed facility in order to properly
evaluate and catalog isolates and artifacts within archeological sites that are not avoided. SHPO
highlighted in its letters on the ASC and on the DPO that it is unprecedented that SHPO itself
would draft methodologies that adhere to its guidelines and bulletins for a specific project, and
it should not happen again. And that any alternate methods from SHPO guidelines proposed by

156 OSCAPPDoc4 ASC 19 OSC ASC Exhibit S 2019-10-17, S.5.2.

157 OSCAPPDoc4 ASC 19 OSC ASC Exhibit S 2019-10-17, S.5.2.

158 |n ASC Exhibit S, the applicant states that finds of cultural materials that were not classified as sites were
recorded and mapped as isolated finds. OSCAPPDoc4 ASC 19 OSC ASC Exhibit S 2019-10-17, S.5.1.2.
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an applicant should consult with SHPO early in the process and prior to conducting survey
activities.’ To address resources potentially protected under OAR 345-022-0090, as defined in
the Plan, methodologies treat the recorded archaeological sites and isolates as a district and
focus on project-related impacts, this approach is also consistent with the governance of the
SHPO Archaeological Permits included and governed by the site certificate as discussed below.
This is reiterated in the comment letter on the ASC from SHPO, which states; “...it was agreed
that the known archaeological sites and isolates would be treated as an eligible district under
Criterion A of the NRHP and the Archaeological Testing and Excavation Methods Plan addresses
procedures for addressing Criterion D through targeted archaeological testing in areas of
ground disturbance, and through the IDP [incidental discovery plan].” **° The applicant agrees to
treat the area as eligible for listing on the NRHP, and therefore protected under the Council’s
standard.

The site boundary is located within the ceded lands of the Klamath Tribes, Confederated Tribes
of Warm Springs, and Burns Paiute Tribe. Predominantly the resources identified in the
preliminary pedestrian surveys, in coordination with the Klamath Tribes, are considered
prehistoric archaeological sites representing the ancestors of modern Tribes. The applicant
contacted, met in-person on site, presented to the Klamath Tribal Council, and maintained
communication with the Klamath Tribes and Burns Paiute Tribe. As part of its supplemental
application submittal for ASC Exhibit S, the applicant provided a letter from the Klamath Tribes
Tribal Council.*** The letter from the Tribal Council stated that the Tribes have reached an
agreement with the applicant to avoid, minimize, and mitigate impacts to prehistoric
archaeological resources identified by the applicant. The applicant states it will avoid
approximately 156 acres within the site boundary containing likely eligible or eligible resources
preliminarily identified by the Tribes. These areas were identified as avoidance areas and the
applicant modified the design of the facility to avoid these sensitive areas. The letter states that
the avoided sensitive areas would be further protected because they would be located within
the perimeter fence. The letter continues by explaining that the areas that may be impacted
will be subject to a Monitoring Agreement and Inadvertent Discovery Plan (IDP). At the request
of the Burns Paiute Tribe, a representative of the Burns Paiute Tribe will also be a monitor
during ground disturbing activities, as further discussed in the Cultural Mitigation and
Monitoring Plan (CMMP) included as Attachment S-3 to this order. Finally, the letter addresses
the Council’s standard stating that it views that construction and operation of the proposed
facility, taking into account mitigation, is not likely to result in significant adverse impacts to
eligible and likely eligible resources identified in the application or by the Tribes.

An applicant and Tribal Government may coordinate independently about potential impacts to
prehistoric archaeological site and objects representing the ancestors of modern Tribes and
may come to an agreement about impacts, avoidance, minimization and any mitigation for

159 OSCAPPDoc17 ASC Reviewing Agency Comment Letter SHPO Case No._ 18-0246_Pouley 2020-02-26 and
OSCAPPDoc4-1 DPO Agency Comment SHPO_ Pouley 2020-03-13 to 05-15.

160 OSCAPPDoc17 ASC Reviewing Agency Comment Letter SHPO Case No._ 18-0246_Pouley 2020-02-26.

161 On June 18, 2019, Donald Gentry, the Klamath Tribes Chairman, submitted the same letter to the Department.
OSCAPP pASC Reviewing Agency Comment Letter Klamath Tribe_Gentry 2019-06-18.
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impacts to resources. The Department notes that under OAR 345-001-0010(33), the above
measures and measures proposed by the applicant meet the Council’s definitions of mitigation,
however it is unclear if the provisions in the Archeological Testing and Excavation Methods Plan
that outline procedures to catalog and curate archaeological isolates and artifacts are
considered mitigation under the Council’s rules.*®? As noted, the Archeological Testing and
Excavation Methods Plan is a procedure for removing isolates and objects during ground
disturbing activities in areas of known archaeological sites, removing the object from the site
which impacts the integrity of the site and assessment under NRHP Criterion A (pattern of
events) and D (ability to address important research questions), therefore considering this
mitigation under the Council’s terms is questionable.*®* The Council may rely on confirmation
from Tribal governments about the contents of any such agreement that would satisfy
resources potentially protected under OAR 345-022-0090(1)(a), identifying that the
construction and operation of the proposed facility, taking into account mitigation, are not
likely to result in significant adverse impacts to historic, cultural or archaeological resources
that have been listed on, or would likely be listed on the NRHP.*%4

To address the Tribes comments, and as part of the applicant proposal in ASC Exhibit S and
additional information added to the ASC, the applicant proposes avoidance, minimization,
mitigation, and monitoring measures outlined in the proposed Cultural Mitigation and
Monitoring Plan (CMMP) which is included as Attachment S-3 to this order. The CMMP is
comprised of applicant-represented measures to avoid and reduce impacts to prehistoric
archaeological resources that are discussed in this order such as revising its facility layout to
avoid impacts to sensitive areas. The applicant explains that another measure to avoid and
minimize impacts to archaeological resources during construction is to implement the
Inadvertent Discovery Plan (IDP), included as Attachment S-2 to this order, which outlines
procedures to prevent impacts to human remains or exceptionally important archaeological

162 OAR 345-001-0010 (33) “Mitigation” means taking one or more of the following actions listed in order of
priority:

(a) Avoiding the impact altogether by not taking a certain action or parts of an action;

(b) Minimizing impacts by limiting the degree or magnitude of the action and its implementation;

(c) Partially or completely rectifying the impact by repairing, rehabilitating or restoring the affected environment;
(d) Reducing or eliminating the impact over time by preservation and maintenance operations during the life of the
action by monitoring and taking appropriate corrective measures;

(e) Partially or completely compensating for the impact by replacing or providing comparable substitute resources
or environments; or

(f) Implementing other measures approved by the Council.

163 SHPO notes in its comment letter, “Completing the archaeological testing and excavation methods, in part,
serves as a sort of de facto mitigation. Much of the intent is also to gather information, which is not necessarily
mitigation.” OSCAPPDoc4-1 DPO Agency Comment SHPO_ Pouley 2020-03-13 to 05-15.

164 |n its comment letter SHPO notes that the agreement between the Klamath tribes and applicant is not
mitigation, because SHPO must be part of concurring or not with eligibility recommendations/determinations as
well as findings of effect any mitigation (along with appropriate tribes), which is supposed to target the
characteristics of a site or district that qualify it for the National Register of Historic Places (NRHP). However,
because the applicant assumes the entire site as a NRHP eligible district and has agreed upon avoidance and
mitigation measures with the Tribe, this satisfies OAR 345-022-0090. OSCAPPDoc4-1 DPO Agency Comment SHPO_
Pouley 2020-03-13 to 05-15 4
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materials and includes notification requirements to the Department, other interested agencies
and Tribes.

The CMMP identifies mitigation measures for impacts to cultural, historical and archaeological
resources that include compliance with the mitigation obligations agreed to by the applicant
and Klamath Tribes discussed above. Monitoring during construction activities would be
conducted by professionally qualified tribal monitor leads who would provide weekly reports
describing work activities and any findings. This information will be compiled in a monitoring
report to be distributed to the area tribes, the Department, SHPO, and as appropriate the
Oregon Department of State Lands (DSL), at the completion of the proposed facility. The
Council also requires that the monitoring reports provided by the Tribal monitor be submitted
to the Department in its semiannual construction reports under OAR 345-026-0080 which is
discussed in Section, IV.A., General Standard of Review.. The Klamath Tribes and Burns Paiute
Tribe also provided comments as conditions to be included with the SHPO Archaeological
Permits discussed further below.

To verify that construction activities prior to and during construction are conducted consistent
with that Archeological Testing and Excavation Methodologies Plan, and that the avoidance
measures around sensitive areas are completed, construction activities are conducted in
compliance with the Inadvertent Discovery Plan, and that the associated tribal monitoring and
reports are submitted consistent with the, Cultural Mitigation and Monitoring Plan, the Council
imposes the following site certificate condition:

Historic, Cultural and Archeological Condition 1: The certificate holder shall:

a. Prior to and during construction, and operation of the facility implement the
Archeological Testing and Excavation Methodologies Plan (Attachment S-1 to Final
Order on ASC) and the Cultural Mitigation and Monitoring Plan (Attachment S-2 to the
Final Order on ASC).

b. During construction and operation of the facility, the certificate holder shall implement
and adhere to the requirements of the Inadvertent Discovery Plan, as provided in
Attachment S-2 of the Final Order on ASC and the Cultural Mitigation and Monitoring
Plan, as provided in Attachment S-3 of the Final Order on ASC.

[GEN-HC-01]
OAR 345-022-0090(1)(b) and (c)

The evaluation above applies to resources potentially protected under OAR 345-022-0090(1)(a).
Under OAR 345-022-0090(1)(b), for a proposed facility located on private land, the Council must
find that the construction and operation of the facility, taking into account mitigation, are not
likely to result in significant adverse impacts to archaeological objects, as defined in ORS
358.905(1)(a)", or archaeological sites, as defined in 358.905(1)(c). OAR 345-022-0090(1)(c),

165358,905(1)(a) states ““Archaeological object” means an object that: (A) Is at least 75 years old; (B) Is part of the
physical record of an indigenous or other culture found in the state or waters of the state; and (C) Is material
remains of past human life or activity that are of archaeological significance including, but not limited to,
monuments, symbols, tools, facilities, technological by-products and dietary by-products.”
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the Council’s Historic, Cultural and Archaeological Resources standard addresses and protects
archaeological sites on public lands under OAR 345-022-0090(1)(c) as defined in ORS
358.905(1)(c).*® Predominantly lands within the site boundary are privately owned lands,
however there is a parcel of land owned by the Oregon Department of State Lands (DSL).
Therefore, both of the provisions of (b) and (c) of the Council standard apply. The Department
notes that resources identified as eligible and likely eligible, as discussed in the preceding
section, based from the preliminary pedestrian surveys conducted with Tribal review, include
archaeological objects and archaeological sites. The Archeological Testing and Excavation
Methodologies Plan treats the site boundary as a NRHP-eligible district, and outlines measures
to minimize and mitigates adverse impacts to the archaeological objects and sites within the
district. Based on the mitigation agreement between the applicant and the Tribe, Council finds
that construction and operation of the proposed facility, taking into account mitigation, are not
likely to result in significant adverse impacts on private lands, archaeological objects, as defined
in ORS 358.905(1)(a), or archaeological sites, as defined in 358.905(1)(c); and on public land,
archaeological sites, as defined in ORS 358.905(1)(c).

SHPO Archaeological Permits

Pursuant to ORS 358.920(1)(a) A person may not excavate, injure, destroy or alter an
archaeological site or object or remove an archaeological object located on public or private
lands in Oregon unless that activity is authorized by a permit issued under ORS 390.235 (SHPO
archaeological permit). Because the applicant intends to conduct work within an area of known
archaeological objects and site, the applicant must comply with ORS 390.235, OAR 736-051
0000 through 736-051-0090, and requested that the SHPO archaeological permits be included
and governed by the site certificate under the EFSC review process.

Under ORS 469.401(3), for permits under EFSC jurisdiction, after issuance of the site certificate,
agencies shall, upon submission by the applicant of the proper applications and payment of the
proper fees, but without hearings or other proceedings, promptly issue the permits, licenses
and certificates addressed in the site certificate subject only to conditions set forth in the site
certificate. The effective date of the permits will be a date after an EFSC final affirmative
decision and issuance of the site certificate. After a Council final affirmative decision, SHPO
would promptly issue and date the permits stipulating the timeframe extensions as discussed
below.

The applicant engaged a qualified archaeologist from Archaeological Investigations Northwest,
Inc., as defined ORS 390.235 as the applicant for the permits. The SHPO Archaeological Permits

166 ORS 358.905(1)(c) states, (A) “Archaeological site” means a geographic locality in Oregon, including but not
limited to submerged and submersible lands and the bed of the sea within the state’s jurisdiction, that contains
archaeological objects and the contextual associations of the archaeological objects with: (i) Each other; or (ii)
Biotic or geological remains or deposits. (B) Examples of archaeological sites described in subparagraph (A) of this
paragraph include but are not limited to shipwrecks, lithic quarries, house pit villages, camps, burials, lithic
scatters, homesteads and townsites.
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apply to each separate landowner, so four applications were submitted. The Archeological
Testing and Excavation Methodologies Plan was included with the permits. SHPO circulated the
permit applications for 30-days to commenting parties to receive requests for draft conditions
to be included in the permits as part of the site certificate. The draft Archeological Permits and
permit applications are included as Attachment S-4 to this order. The Department has redacted
partial information concerning the location and descriptions of archaeological sites or objects
as those terms are defined in ORS 358.905, as public records conditionally exempt from
disclosure under ORS 192.345.

For the parcel of land owned by DSL, DSL made requests to receive GIS information about
resources. For the entire site, the Klamath Tribes requested, that a Tribal monitor be onsite
during trenching and excavation activities, a 24-hour notification be given to the Klamath
Tribes, Culture and Heritage Department or Tribes Archaeologist prior to initiation of trenching
or excavation activities and to receive a copy of the report of findings from the testing phase of
the project. The Klamath Tribes also requested a specific procedure for sampling artifacts for
hydration analysis and that diagnostic artifacts found on private lands during Tribal monitoring
be turned over by the private landowner to the Klamath Tribes for curation (as agreed by the
private landowners).The Burns Paiute Tribe requested an on-site Tribal monitor and, consistent
with its previous comments, the ability to review and comment on the draft report generated
as a result of the archaeological excavations and request an executed copy of the IDP prior to
initiation of ground disturbing activities. Other conditions requested by the Tribe are included
in the Cultural Mitigation and Monitoring Plan (CMMP), included as Attachment S-3 and the
Archeological Permits included as Attachment S-4.

The SHPO guidance for the duration of the SHPO Archaeological Permits is one year, with a one-
time option of extending the permit coverage for an additional year, according to its policy
Archaeology Bulletin 2 dated October 2019. The Department notes that these permits are
under EFSC jurisdiction and are subject to EFSC approval. The duration of the permit
governance would be consistent with the timeframe identified in General Standard of Review
Condition 1, expiring at the end of the construction completion deadline unless the
construction completion deadline is amended through a site certificate amendment process.
SHPO indicated there are administrative pathways for EFSC energy facilities and Archaeological
Permits under EFSC jurisdiction to extend the permit to align with the deadlines in General
Standard of Review Condition 1, to cover activities protected under the permits for the
proposed facility.¢’

The conditions in the SHPO Archaeological Permits are conditions of approval in the site
certificate that the applicant must comply with including the general conditions from SHPO, and

167 Applicant DPO comments request removal of this language. The Department reiterates that the SHPO
Archaeological Permits under EFSC jurisdiction must be consistent with the construction duration and deadlines
identified in this order. However, SHPO existing administrative procedures for the Archaeological Permits limit the
duration of the permits, as such, this language and the requirement in Historic, Cultural and Archeological
Condition 2 (b), are to allow the applicant to extend the duration of the permits using SHPO administrative
processes, consistent with General Standard of Review Condition 1.
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specific conditions from DSL and the Tribes. Further the applicant shall extend the permit
coverage to align with pre-construction and construction activities, as appropriate. Therefore,
Council adopts Historic, Cultural and Archeological Condition 2, as presented below:

Historic, Cultural and Archeological Condition 2: The certificate holder shall:

a. Prior to and during construction, and during operation, conduct field testing, excavation
and removal of archaeological, historical, prehistoric, and anthropological materials
within archaeological sites or objects under ORS 358.920 and ORS 390.235 in
compliance with the SHPO Archaeological Permits AP2816, AP2817, AP2818, and
AP2819, Attachment S-4 of the Final Order on ASC.

b. Administratively renew or extend SHPO Archaeological Permits with SHPO for any work
governed by the permits to be consistent with the construction commencement
(February 25, 2025) and construction completion (3-years from the construction
commencement date), as stated in General Standard Condition 1. Provide copies of any
renewed or extended SHPO Archaeological Permits to the Department.

[GEN-HC-02]

Conclusions of Law

Based on the foregoing findings of fact and conclusions of law, and based upon compliance with
the conditions presented in this section, the Council finds that the proposed facility would
comply with the Council’s Historic, Cultural, and Archeological Resources standard. Under ORS
469.401(3), upon submission by the applicant of the proper applications and payment of the
proper fees, but without hearings or other proceedings, the Oregon State Historic Preservation
Office (SHPO) shall issue Archaeological Permits AP2816, AP2817, AP2818, and AP2819,
unredacted, subject only to conditions set forth in the Final Order on ASC Attachment S-4.

IV.L. Recreation: OAR 345-022-0100

(1) Except for facilities described in section (2), to issue a site certificate, the Council must
find that the design, construction and operation of a facility, taking into account
mitigation, are not likely to result in a significant adverse impact to important
recreational opportunities in the analysis area as described in the project order. The
Council shall consider the following factors in judging the importance of a recreational
opportunity:
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(a) Any special designation or management of the location;
(b) The degree of demand;

(c) Outstanding or unusual qualities;

(d) Availability or rareness;

(e) Irreplaceability or irretrievability of the opportunity.

K K ¥168

Findings of Fact

The Recreation standard requires the Council to find that the design, construction, and
operation of a facility would not likely result in significant adverse impacts to “important”
recreational opportunities. Therefore, the Council’s Recreation standard applies only to those
recreation areas that the Council finds to be “important,” utilizing the factors listed in the sub-
paragraphs of section (1) of the standard. The importance of recreational opportunities is
assessed based on five factors outlined in the standard: special designation or management,
degree of demand, outstanding or unusual qualities, availability or rareness, and irreplaceability
or irretrievability of the recreational opportunity.

The applicant evaluates impacts to important recreational opportunities based on the potential
of construction or operation of the proposed facility to result in any of the following: direct or
indirect loss of a recreational opportunity, excessive noise, increased traffic, and visual impacts
of facility structures or plumes. ASC Exhibit T provides information about recreational
opportunities. The analysis area for impacts to recreational opportunities is the area within and
extending 5 miles from the site boundary.

To analyze the proposed facility against this standard, the Council must first evaluate whether
an identified recreational opportunity is important. The Council must then evaluate whether
the design, construction or operation of the facility could adversely impact the identified
important recreational opportunity within the analysis area. If the proposed facility could
adversely impact the resource, then the Council must consider the significance of the possible
impact.

Recreational Opportunities within the Analysis Area

In accordance with OAR 345-001-0010(59)(d), and consistent with the study area boundary, the
analysis area for recreational opportunities is the area within and extending 5 miles from the
proposed site boundary. As presented in ASC Exhibit T, the applicant used the Oregon Parks and
Recreation Department website, Bureau of Land Management’s Lakeview Resource
Management Plan, and Public Lands Interpretive Association website to review and assess the
importance of recreational opportunities within the analysis area. Based on this review, the
applicant identified two recreational opportunities within the analysis area and assessed their
potential for being considered important recreational opportunities, as presented in Table 8

168 The proposed facility is not a special criteria facility under OAR 345-0015-0310; therefore, OAR 345-022-0100(2)
is not applicable.
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below. As also described in the ASC Exhibit T, the BLM has designated much of its land in north
Lake County as a “special recreation management area,” (SRMA), approximately 800,000 acres
of land. Some of this land is within the analysis area. Both the Devil’s Garden Lava Bed ACEC
and Connley Hills ACEC are subsets in the larger SRMA. Both of these areas are discussed
further in Section IV.F., Protected Areas, of this order.

The applicant states in ASC Exhibit T, and the Department agrees, that the entirety of the SRMA
should not be considered an important recreation area, particularly because there are subset
areas, such as the two ACECs considered here, that focus on specific recreational opportunities.
Additionally, the types of recreation generally available on the broader SRMA are such
opportunities as hiking, off-highway vehicle (OHV) riding, and mountain biking, which would
not be considered “important” by the EFSC criteria for assessing recreational importance as
they are not rare, unusual, unique, irreplaceable, or have a high degree of demand.

Only small portions of the Devil’s Garden Lava Bed ACEC are within the 5-mile analysis area for
the facility, and the entirety of the Connley Hills ACEC is outside the 5-mile analysis area, but
only by 0.3 miles. As such, the applicant assessed both resources against the Council’s
“importance” criteria, as shown in Table 8: Analysis of Potential Important Recreational
Opportunities within the Analysis Area.

Table 8: Analysis of Potential Important Recreational Opportunities within the Analysis Area

Distance .
and special Outstanding/
Recreational . .p . Degree of Unusual Availability/ | Irreplaceable/
. Direction Designation/ . .
Opportunity . Demand Recreational Rareness Irretrievable
from Site Management Qualit
Boundary v
Off-highway
Area of Critical vehicle use; day | Recreational
Devil’ . Envi I ; Derrick iti .
evil's 4.0 miles to nvironmenta use; Derric opportunities Relatively
Garden Lava north Concern/ Low Cave lava tube are somewhat irreplaceable
Bed Wilderness Study and other lava common in P
Area by BLM tubes within the area.
the ACEC.
Recreational
. ACEC / Research Off-highway opportunities
. 5.3 miles to .
Connley Hills Natural Area by Low vehicle use; day | are somewhat | Replaceable
southwest .
BLM use. common in
the area.

Source: OSCAPPDoc4 ASC 20 OSC ASC Exhibit T 2019-10-17, Table T-1.

In ASC Exhibit T, the applicant characterizes one recreational opportunity as important (Devil’s
Garden Lava Bed) and one recreational opportunity (Connley Hills) as not important. Based on
the evaluation presented below, the Department agrees with the applicant’s conclusions
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related to these opportunities. The Department’s evaluation of the applicant’s recreational
opportunity “importance” assessment is presented below.

Recreational Opportunity Importance Assessment
Devil’s Garden Lava Bed

As presented in ASC Exhibit T, Devil’s Garden Lava Bed is a historic basaltic lava field of the
Newberry volcano, located approximately four miles to the north of the site boundary.
However, only a very small portion of this ACEC/WSA is within the 5-mile analysis area. Per the
applicant, this resource is described by the BLM as having extremely rugged terrain due to
geologically recent lava flows. There are several lava tubes within Devil’s Garden, the largest of
which is known as Derrick Cave and is listed on the BLM recreation web map as a day use and
hiking area. Derrick Cave is located approximately 12.5 miles north of the site boundary, and
therefore 7.5 miles beyond the analysis area.’® Devil’s Garden Lava Bed ACEC/WSA offers off-
highway vehicle (OHV) use and general day use, including hiking to and into Derrick Cave. OHV
use is permitted on designated roads and trails within the ACEC/WSA. Day use is permitted
within the ACEC/WSA, but not overnight camping.

Based on the unique geologic formations (i.e., lava fields and lava tubes; specifically, Derrick
Cave) within this recreational resource, this recreational opportunity is deemed relatively
irreplaceable; therefore, the applicant has analyzed it as an important recreational opportunity.
The Council concurs with the applicant’s reasoning and conclusions and finds this recreational
opportunity to be “important” under the Council’s standard.

Connley Hills ACEC/RNA

As presented in ASC Exhibit T, Connley Hills ACEC/RNA is located approximately 5.3 miles to the
southwest of the site boundary, which is close, but beyond the analysis area. This resource was
established as an ACEC/RNA due to its historical and cultural significance and its botanical and
ecological values—specifically, as an important representation of four different native plant
communities. This ACEC/RNA includes the Connley Hills, a small, low elevation mountain range
located southwest of the proposed facility site. According to the Lakeview Resource
Management Plan (RMP) as described in ASC Exhibit T, this resource offers OHV use and
general day use. Although the Connley Hills provide a change in elevation and vegetation from
the surrounding area, there are similar small mountain ranges in the area that offer similar
recreational opportunities and, therefore, this recreational opportunity is not considered
important and is not further analyzed in the Exhibit.

The Council concurs with the applicant’s reasoning that the area is not overly unique or
irreplaceable and agrees with the applicant conclusions and finds this recreational opportunity
not to be “important” under the Council’s standard.

169 OSCAPPDoc4 ASC 20 OSC ASC Exhibit T 2019-10-17, T.2.1.
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Potential Direct or Indirect Loss of Recreational Opportunity
Direct Loss

A direct loss to an important recreational opportunity occurs when construction or operation of
the proposed facility would impact a recreational opportunity by directly altering the resource
so that it no longer exists in its current state. The applicant states that it would not construct or
operate the proposed facility within or near the one identified important recreational
opportunity (Devil’s Garden Lava Bed ACEC/WSA). Given the location of the proposed facility,
four miles from Devil’s Garden Lava Bed, the proposed facility would not result in direct loss of
recreational opportunities within the resource. Therefore, based upon review of the location
and proximity of important recreational opportunities to the proposed facility site, the Council
finds that the proposed facility would not be expected to result in direct impacts to any
important recreational opportunities.

Indirect Loss

Like the assessment of direct loss, indirect loss occurs if construction or operation of the
proposed facility would impact a recreational opportunity by indirectly altering the resource or
some component of it. To evaluate indirect loss resulting from the construction and operation
of the proposed facility, the Department considers potential noise, traffic and visual impacts to
the above mentioned important recreational opportunities. The applicant’s assessment is
included in ASC Exhibit T, Section T.3, and is summarized below.

Potential Noise Impacts

The significance of potential noise impacts to identified important recreational opportunities is
based on the magnitude and likelihood of the impact on the affected human population or
natural resources that uses the important recreational opportunity. The only important
recreational opportunity within five miles of the proposed site boundary is Devil’s Garden Lava
Bed, located approximately four miles from the proposed site boundary. Potential noise
impacts from proposed facility construction and operation are evaluated below.

Construction

In the ASC, the applicant explains that construction of the proposed facility would take
approximately two years, as described in Section IV.A., General Standard of Review,
construction may occur up to three years after beginning. The applicant explains that
construction staging would likely limit any particular construction area to approximately 60-
acres at a time. As such, potential noise impacts at any recreational opportunity or protected
area, if audible, would not last longer than the construction period within the vicinity of that
area. Section 1IV.Q.1., Noise Control Regulations, of this order and ASC Exhibit X Appendix X-1,
the applicant provides a noise analysis that includes these operational sources and sound
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power levels. The noise analysis was produced by Michael Minor & Associates, a consultant
who conducts noise, vibration, and air environmental analysis. The noise analysis included an
assessment of construction (and operational, see below) noise at the nearest protected
area/recreational opportunity, the BLM Devil’s Garden Lava Bed ACEC. The applicant explains
the results from the noise analysis, as demonstrated in Figure 8 of Appendix X-1, show that
noise attenuates (diminishes) the further from the noise source. According to this Section, it is
estimated that during construction, the loudest potential sound at the nearest protected area,
Devil’s Garden Lava Bed BLM ACEC (approximately four miles from the site boundary), could be
up to 48 dBA during intermittent pneumatic pile driver use (loudest equipment used), but
general construction equipment would be anticipated at 35 dBA or less, and typical
construction may be 20 dBA or less, which is essentially inaudible.

Based on review of the applicant’s construction-related noise impact assessment, as described
above, the Council finds that proposed facility construction would not result in significant
adverse noise impacts at Devil’'s Garden Lava Bed BLM ACEC.

Operation

Proposed facility components that would generate noise during operations include:
transformers and inverters associated with the solar arrays, inverters and cooling systems
associated with battery storage systems; the collector and step-up substations, and corona
discharge noise (buzz or crackling during wet conditions) from the 115-kV transmission line. In
ASC Exhibit X, the applicant provides a noise analysis inclusive of the operational sources and
sound power levels (in A-weighted decibels) for proposed facility components. Section IV.Q.1,
Noise Control Regulations, of this order summarizes the statistical noise modeling
methodologies and results. The results of the modeling indicate that maximum operational
noise levels of the proposed facility would be inaudible beyond 1 mile, see Section 6.3 of
Attachment X-1. Therefore, because the Devil’s Garden Lava Bed CEC is four miles from the
proposed facility, the Council finds that operational noise from the proposed facility would not
impact any recreational opportunity within the analysis area.

Traffic Impacts (Construction and Operation)

Potential traffic impacts to recreational opportunities are described in ASC Exhibit T. As
discussed in Section IV.M., Public Services of this order, peak construction/worst case scenario
could result in up to approximately 120 one-way (or 240 round trip) construction worker
commuter trips, plus the addition of up to 160 delivery (round trip) truck trips per day for
material delivery.?”® ASC Exhibit L Section L.4.2 describes that the anticipated commuter routes
to the site during construction would primarily be from the west of the proposed facility, using
US-97 and SR-31, and a network of county roads including Fort Rock Road (County Road 5-10),
Christmas Valley Road (County Highway 5-14) and County Road 5-12. See Section IV.M, Public

170 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, Appendix U-1, p. 4.
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Services, for a discussion of these roads and highways including a description of road
conditions.

Access to the Devil’s Garden Lava Bed ACEC is via County Road 5-12 and visitors to the ACEC
would likely also use SR-31, both of which would be used by facility-related traffic. As stated
above, the expected increases in traffic are well within the operating capacities of these roads.
Therefore, significant adverse impacts on visitor access to this recreational opportunity are not
likely.

During operations, the proposed facility would generate an additional 6 to 10 daily two-way
trips on existing local roads for workers, with additional, occasional material delivery trucks.
Based on the minimal number of operational trips, there is unlikely to be any impact on
recreational opportunities or access roads to recreational opportunities.

Based on the analysis presented here, the Council finds that potential traffic-related impacts
during construction and operation of the proposed facility would not likely result in significant
adverse impacts to any important recreational opportunity within the analysis area.

Potential Visual Impacts

The applicant conducted a visual impact assessment with a geoprocessing ‘Visibility’ tool, which
is discussed in Section IV.F., Protected Areas, of this order. The viewshed analysis does not take
into account the visibility effects of existing vegetation or structures, which in practice would
block or screen views in some places. In addition, the model does not account for distance,
lighting and atmospheric factors (such as weather) that can diminish visibility under actual field
conditions. In other words, the results of the viewshed analysis, which present potential lines of
site of proposed facility components, is conservative in identifying potential visibility impacts.

The Devil’s Garden Lava Bed ACEC is located four miles to the north of the site boundary. As
discussed above, the main attraction at Devil’s Garden Lava Bed ACEC is hiking to and into
Derrick Cave, which is approximately 12.5 miles north of the site boundary and 7.5 miles
beyond the 5-mile recreation analysis area. The applicant’s viewshed analysis discussed in this
order and provided in ASC Exhibit L, portions of the proposed facility are in the line of site from
about 20 percent of this ACEC. However, at a distance of four miles separation from the
southern portion of this recreational opportunity, the proposed facility is likely to appear only
as a dark line on the horizon. Further, because the main recreational attraction is Derrick Cave,
many visitors to the ACEC would be further distant from the facility, approximately 12.5 miles
north of the site boundary (and 7.5 miles beyond the analysis area), where, due to the
topography the proposed facility would likely not be visible and visitors would be unlikely to
notice the facility or discern it.

Based on the analysis presented in this section, the Council finds that the proposed facility
would not cause a significant, adverse visual impact to the Devil’s Garden Lava Bed ACEC/WSA.
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Conclusions of Law

Based on the foregoing findings of fact, the Council finds that the design, construction and
operation of the proposed facility are not likely to result in a significant adverse impact to any
important recreational opportunities in the analysis area and therefore the proposed facility
would comply with the Council’s Recreation standard.

IV.M. Public Services: OAR 345-022-0110

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the
Council must find that the construction and operation of the facility, taking into account
mitigation, are not likely to result in significant adverse impact to the ability of public
and private providers within the analysis area described in the project order to provide:
sewers and sewage treatment, water, storm water drainage, solid waste management,
housing, traffic safety, police and fire protection, health care and schools.

(2) The Council may issue a site certificate for a facility that would produce power from
wind, solar or geothermal energy without making the findings described in section (1).
However, the Council may apply the requirements of section (1) to impose conditions on
a site certificate issued for such a facility.

kk k171

Findings of Fact

The Council’s Public Services standard requires the Council to find that a proposed facility is not
likely to result in significant adverse impacts on the ability of public and private service
providers to supply sewer and sewage treatment, water, stormwater drainage, solid waste
management, housing, traffic safety, police and fire protection, health care, and schools.
Pursuant to OAR 345-022-0110(2), the Council may issue a site certificate for a facility that
would produce power from solar energy without making findings regarding the Public Services
standard; however, the Council may impose site certificate conditions based upon the
requirements of the standard.

As discussed in Section II.B, Project Order of this order, the analysis area for potential impacts
to public services from construction and operation of the proposed facility is the area within
and extending 15-miles from the site boundary. Information about construction phasing and
potential impacts to public and private service providers can be found in ASC Exhibits B and U.

Assumptions used in Applicant’s Impact Assessment

171 OAR 345-022-0110(3) does not apply to this ASC because the proposed facility would not meet the criteria for a
special criteria facility as defined in ORS 469.373(1).

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 154



O 00N O Ul A WN P

B W WWWWWWWWWNINNNNNRNNNNRRRRRRRR R R
O LW N U DN WNROOOMNOODUUDDNWNROOVOMNOODTULNWNTIERO

Oregon Energy Facility Siting Council

Important assumptions relied upon by the applicant to evaluate potential impacts from
proposed facility construction and operation to private and public providers of services include
number of workers needed, population shifts and use of transportation routes.

Construction is anticipated to include approximately 24 months of activities. Construction-
related activities would include site preparation and vegetation mowing; access road and
foundation construction; substation, inverter/transformer units, and electrical transmission line
construction; solar module installation; electrical connection to the grid; materials
transportation; and other related construction activities. Based on this activity, peak
construction would result in up to 150 daily workers onsite with the majority of workers
consisting of non-local skilled electricians. The applicant assumes approximately one-third (50)
of construction workers would reside temporarily within the analysis area. The remaining two-
thirds (100) of workers would likely travel to the work site from outside the analysis area,
including La Pine and Bend. During operation, approximately 6 to 10 permanent maintenance
personnel would be hired to work at the proposed facility.

The applicant describes that local construction workers would be hired from Christmas Valley
and Silver Lake, to the extent that qualified workers are available. However, the applicant
expects that many construction workers would reside outside of the 15-mile analysis area and
would travel to the work site. To the extent possible, operations and maintenance staff would
be hired locally. Additionally, specialized outside contractors might be hired for tasks that
cannot be completed by onsite personnel. The approximately 6 to 10 full-time or part-time
workers employed during proposed facility operation would result in 12 to 20 one-way vehicle
trips per workday. Truck deliveries would occur infrequently during operation, on an as-needed
basis, for delivery of equipment or materials to the site.

The applicant assumes that approximately 100 construction personnel would travel to the work
site from outside the analysis area, including the La Pine and Bend areas, but also potentially
the Lakeview area. The applicant also estimates that 50 personnel would be hired and
commute to the work site from nearby communities such as Christmas Valley and Silver Lake.
The primary transportation and haul routes to the site (Christmas Valley area) would be from
areas farther away and to the west of the analysis area, including La Pine, Bend, and Klamath
Falls, including US-97 and State Route 31. Possible alternative routes to the Christmas Valley
area include US-395 from the east, via US-20 to Bend. As discussed in Section IIl.A., Proposed
Facility Components, of this order, there are three areas that make up the site boundary: Areas
A, D, and the generation tie transmission line to connect these areas.*’? Access to Area A would
primarily occur from Qil Dri Road (County Road 5-14G) on the east side of Area A, via County
Road 5-12 to the north or Area A, and Fort Rock Road. Access to Area D would occur from
Connley Lane (County Road 5-10C), via Fort Rock Road.'”

172 ASC Exhibit U contains information about potential impacts to public and serve provides. The ASC Exhibit has
information about Area C within the site boundary. However, the applicant removed Areas C and B from
consideration in the ASC, so it is not included in the evaluation int his order.

173 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.6.
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Sewers and Sewage Treatment

The proposed facility would not connect to any public or private sewer or sewage treatment
facilities. Sewage generated during construction would be managed by onsite portable toilets,
managed by a third-party contractor. An average of six portable toilets would be used onsite
during construction year-round, and 12 portable toilets would be used during peak
construction. Sewage generated during operation would be managed by an onsite septic
system, requiring an Onsite Sewage Disposal Construction Installation Permit (sewage disposal
permit). Sewage disposal permits are regulated by the Oregon Department of Environmental
Quality (DEQ), but have been delegated to Lake County through the Lake County Building
Department. As evaluated in Section IV.E. Land Use of this order, the Council imposes Land Use
Condition 1, requiring that the certificate holder obtain all necessary local permits, including an
onsite septic system permit prior to construction.

No municipal sewer service or septic tank service would be required.’’* However, the applicant
may opt to not install a bathroom and sink for operational staff and site visitors to use, in which
case applicant would contract with a local service provider for portable toilets and handwashing
stations. Because public or private providers of sewage disposal facilities would not be utilized
by the proposed facility, the Council finds that significant adverse impacts would not be
expected.

Water Supply

Water used during construction would primarily be used for dust control, road construction and
maintenance, and for washing of equipment and vehicles (i.e., washing concrete trucks after
delivery of concrete). ASC Exhibit O also provides that water would be used for fire suppression
and potable water use. The applicant estimates that, under worst-case conditions during dry,
summer months; it will use up to 17,150,000 gallons of water annually. This equates to
approximately 68,600 gallons per day under worst-case conditions (34,300 gallons of water per
construction day under average working conditions). During construction, applicant estimates it
will use up to 34,300,000 gallons of water over the assumed two-year construction period
under worst-case conditions. See Table 17 in Section IV.Q.3., Water Rights, for a summary of
annual worst-case water use during construction and operation of the proposed facility. Water
for construction will primarily be purchased from municipal sources, which already have the
permits and water rights to the sources of water.

The applicant provided correspondence with the Christmas Valley Domestic Water Supply
District, which has agreed to provide water for construction and operation of the proposed
facility, as their system demand allows.'” However, the water district maintains its priorities are
to serve its water customers and provide water for fire suppression, they strongly advise the
applicant maintain a secondary water source in case the district has to discontinue use if there

174 OSCAPPDoc4 ASC 22 OSC ASC Exhibit V 2019-10-17, Appendix V-1.
175 OSCAPPDoc4 ASC 15 OSC ASC Exhibit O 2019-10-17, Appendix O-1.
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is an issue with their system. The applicant explains in Exhibit O, that it will construct up to two
on-site wells, one at each O&M building which would be located on separate tax lots. The
applicant also explains it will implement measures to reduce the amount of water needed
during construction such as not completely clearing the site of vegetation which is expected to
help control dust. Additionally, wood waste will be chipped in the onsite grinder and used
(together with other measures, such as straw and silt fencing) for road and landscape
stabilization in order to reduce water needs for reduction of dust generation.

The applicant’s proposal for use of groundwater from groundwater wells qualifies for an
exemption under ORS 537.545(1)(f).””® Under ORS 537.745, an onsite well drawing less than
5,000 gallons per day does not require a water right permit, therefore no registration,
certificate of registration, application for a permit, permit, certificate of completion or ground
water right certificate is required. See Section IV.Q., Other Applicable Regulatory Requirements
Under Council Jurisdiction: \V.Q.3., Water Rights, of this order, for additional discussion of the
exempt wells. Each O&M building, if on a separate tax lot, and on its own water system (unique
well, pump, and piping) would each qualify for its own commercial exemption of 5,000 gallons
per day.

During operation, the applicant expects to use approximately 1,364,000 gallons per year under
worst-case conditions, and 1,201,00 gallons of water per year under average conditions.'”’
Water will primarily be used for solar panel washing activities, for potable water in the O&M
buildings, water use if septic systems are installed. The primary sources of water during
operation will be the one to two wells dug on site, which will each provide up to 5,000 gallons
of water per day. For more information about the on-site wells and compliance with reporting
requirements for exempt wells to the Oregon Water Resource Department, see Section 1V.Q.3.,
Water Rights. The applicant continues to explain that if, during operations, more water is
needed, they will purchase it from a private or municipal source that has the necessary permits.

Based upon the applicant’s proposed water sources, the Council finds that the construction and
operation of the proposed facility are not likely to result in significant adverse impacts to the
ability of water service providers to provide water.

Stormwater Drainage

The proposed facility would be located in rural north Lake County and would not be connected
to publicly or privately managed stormwater providers. The applicant explains that the area
within the site boundary is relatively flat and stormwater is expected to infiltrate into the
ground or evaporate without the need for collection in stormwater swales or retention basins.
As described in ASC Exhibits | and U, construction related stormwater would be managed in
accordance with the requirements of National Pollution Discharge Elimination System (NPDES)

1760RS 537.545(1)(f) “No registration, certificate of registration, application for a permit, permit, certificate of
completion or ground water right certificate under ORS 537.505...is required for the use of ground water for:**
(f)Any single industrial or commercial purpose in an amount not exceeding 5,000 gallons a day...”

177 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.2.
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1200-C Construction Stormwater Permit and associated Erosion and Sediment Control Plan,
which establishes controls and best management practices (BMPs) to implement to minimize
potential for offsite contamination. For an additional discussion of potential impacts and
mitigation measures to reduce potential impacts see Section IV .D., Soil Protection, of this order
and Soil Protection Condition 1 requiring the submission of the DEQ-issued NPDES 1200-C
permit, including final Erosion Sediment Control Plan, and to conduct all construction activities
in compliance with the permit.

Operational stormwater would be minimal and would follow existing drainage patterns, which
would not be impacted by the proposed facility. Because the proposed facility would not
interconnect nor impact any public or private stormwater drainage systems, the Council finds
that the construction and operation of the proposed facility are not likely to result in significant
adverse impacts to the ability of stormwater drainage service providers to provide water.

Solid Waste Management

Proposed facility construction, operation and decommissioning would result in solid waste
generation. The applicant estimates that 10-20 metric tons of solid waste would be generated
during construction of the proposed facility, consisting of solid waste, including discarded
construction materials, packaging materials, spent erosion control materials, wood form work,
scrap metal from damaged pilings or racking equipment, or unused wiring. ASC Exhibit U
describes that there will be large volumes of cardboard generated during construction which
would be consolidated on site and then recycled. Construction waste would be stored in onsite
debris bins, including separate bins for hazardous and non-hazardous materials. Materials
suitable for recycle include some packaging materials, metals, glass, paper, wood and concrete,
which the applicant commits to recycling to the extent possible.

To handle transport of solid construction waste and recycling materials generated during
construction, the applicant would contract with a local waste management provider, likely
Lakeview Sanitation, for solid waste pickup and removal service. The most likely end recipient
of non-hazardous solid waste from construction will be the Lake County Landfill in Lakeview,
which is outside the analysis area. In ASC Exhibit U, the applicant references verification of this
waste disposal service provider as having adequate capacity to assist with disposing waste from
the facility construction. Due to the large volumes of corrugated cardboard expected from
construction of the proposed facility, cardboard will likely be delivered to Mid Oregon Recycling
in Bend, which is also outside the analysis area. Cardboard can also be delivered to the Knott
Landfill Recycling and Transfer Station near Bend, but only for disposal in the landfill.?”®

As presented in ASC Exhibit U, the applicant commits to minimizing onsite solid waste through
appropriate material estimating and recycling, to the extent feasible. In addition, to ensure
onsite waste is minimized to the extent feasible, the Council imposes Waste Minimization
Condition 1 under the Waste Minimization standard (see Section IV.N., Waste Minimization, of

178 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.4.4.
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this order), which would require the applicant develop and implement a Solid Waste
Management Plan during all phases of construction, operation and decommissioning. The
applicant also provides confirmation from Lakeview Sanitation (ASC Exhibit V, Appendix V-1)
confirming they can handle the waste and sanitation needs for construction and operation of
the proposed facility. Therefore, based on the quantity and type of solid waste generated by
the proposed facility, and compliance with the aforementioned waste minimization condition,
the Council finds that the construction and operation of the proposed facility are not likely to
result in significant adverse impacts to the ability of solid waste disposal providers to dispose
generated waste.

Traffic Safety

Potential impacts from the proposed facility on the ability of public and private providers of
traffic safety are based on the volume and weight of vehicles, including worker vehicles and
trucks delivering equipment and materials, and the capacity and existing condition of the
transportation routes that would be utilized during construction and operation to support the
increase in traffic volume and type of use.

Traffic in the analysis area will temporarily increase during construction of the proposed facility
due to material deliveries and personnel accessing the site. The applicant contracted with
Kittelson & Associates, a Transportation Engineering firm, to evaluate the potential traffic
impacts associated with the construction and operation of the proposed facility, this evaluation
is included in ASC Exhibit U, Appendix U-1 and as Attachment U-1 Kittelson Traffic Impact
Assessment, attached to this order. Attachment U-1 provides a traffic evaluation and activities
proposed by the applicant or its contractors during construction, information is based from the
2016 Lake County Transportation System Plan (TSP), which was also submitted to the
Department by Lake County during the NOI phase in January 2018.%7

As discussed at the beginning of this Public Services section, the primary transportation routes
to the site will be from areas to the west of the analysis area, including La Pine, Bend, and
Klamath Falls, using US-97 and State Route 31 to reach the Christmas Valley area. Possible
alternative routes to the Christmas Valley area include US-395 from the east, via US-20 to Bend.
Construction-related materials will be delivered by haul trucks primarily using US-97 from the
Bend and Klamath Falls areas, and State Route 31 from La Pine. The primary and secondary
access route descriptions and road conditions described in the Lake County TSP for each area
are presented below in Table 9: Roadway Network Characteristics of Proposed Access Routes.
According to the Lake County TSP, Lake County struggles to maintain roadways to acceptable
standards, and cites that ongoing maintenance funding is a challenge for the County.®

179 OSCNOIDoc14-13 Lake County SAG Comments Transportation System Plan 2016-06.
180 OSCNOIDoc14-13 Lake County SAG Comments Transportation System Plan 2016-06.
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Table 9: Roadway Network Characteristics of Proposed Access Routes

Road

Functional
Classification

Access use

Lake County TSP Road
Conditions !

County Road 5-

Provides main access to

Good.
Fort Rock Rd. between OR 31

10 (Fort Rock Major the communities of Fort | and US 395 are not currently
Road) Collector Rock and Christmas designated as freight routes but
Valley to/from OR 31 are often used by freight
vehicles.
Provi f L
Country Road 5- | Minor _rowdes access rom ta
Pine/Fort Rock area to Poor.
12 Collector
Area A
County Road 5- Gravel road. Access to
12 A Local Road Area A NA
Local access road for
properties east of
Country Road 5-10.
County Road 5- Does not provide
10 C (Connley Local Road through connections to | Bad.
Lane) Area A. Access to Area D
(Substation) and two-
mile 115 kV
Transmission Line
Good.
County Road 5- . Provides main access to, Christmas Valley Rd. between
. Major OR 31 and US 395 are not
14 (Christmas from and through . .
Collector . currently designated as freight
Valley Road) Christmas Valley.
routes but are often used by
freight vehicles.
Local access road in the
County Road 5- Providescomecton | 70"
14 G (Oil Dri Local Road . Blowing dust and sand can limit
between Christmas o
Road) visibility.

Valley Road and Country
Road 5-12 A.

1Source: OSCNOIDoc14-13 Lake County SAG Comments Transportation System Plan 2016-06. Designations of

road conditions are rated from Good, Fair, Poor, and Bad.

Because approximately two-thirds (100) of the workers are expected to commute from areas
such as La Pine and Bend, an increase in workers commuting from outside the analysis area
would have the potential to increase traffic on the roads within the analysis area. During peak
construction periods, 150 construction employees will be on site daily with an average vehicle
occupancy of 1.25 people per car, which equals 120 vehicle trips to and 120 trips from the site
per day on average, for a total of 240 vehicle trips per day during peak worker levels, not
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including delivery trucks as discussed below. During average construction levels, 120
construction employees will be onsite daily with an average vehicle occupancy of 1.25 people
per car, which equal 96 vehicle trips to and 96 trips from the site per day on average, for a total
of 192 vehicle trips per day during average worker levels.

The applicant’s traffic evaluation also includes estimates for the construction related deliveries
such as such as water, solar panels, racks, and posts for panels during construction. The
applicant estimates that truck deliveries to the site boundary would include 20 to 40 trips
during the workday, 2 to 4 of which are expected per hour throughout the estimated 10-hour
workday. The applicant provides that this results in an average of 60 truck trips per day (30 in
and 30 out of the proposed facility site boundary). The Department notes that using these
totals, and during peak construction truck deliveries may result in 80 trips per day (40 in and 40
out of the proposed facility site boundary). Table 10: Expected Trip Generation During Peak
Construction Levels below represents the total expected trips generated by workers and
deliveries during peak construction.®

Table 10: Expected Trip Generation During Peak Construction Levels
Trips During AM
Commute (one

Daily Trips
(round trip)

Trips During PM

Trip Description
ip ipti Commute (one way)

way)
Worker Trips 240 120 120
Delivery Trips 160 80 80
Total 400 200 200

As shown in Figure 2 of Attachment U-1, the primary and secondary access routes to the
proposed site boundary will generally follow major Lake County travel routes.’® It is noted,
however, that the primary access route to Area A for those traveling to/from La Pine would add
turning movements to the County Road 5-10 (Fort Rock Road)/County Road 5-12 A intersection.
The configuration of this intersection and the route to/from Area A is shown in Figure 3 of
Attachment U-1 and shows vehicles traveling to/from Area A would need to turn off County
Road 5-10 (Fort Rock Road) at the start of a horizontal curve, in order to continue traveling east
along County Road 5-12.#

Impacts to traffic service providers (public road department and law enforcement) associated
with construction of the proposed facility could include increased fugitive dust. Dust generated
from construction activities and vehicles may aggravate existing conditions where blowing dust
limits visibility, especially on County Road 5-14 G (Qil Dri Road). The applicant describes in the

181 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, Appendix U-1. Table 1 of Appendix U-1 provides the
expected trip generation during average construction levels, the Department provides the trip estimates in Table 9
based on the applicant’s estimates in ASC Exhibit U during peak construction.

182 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, Appendix U-1, Figure 2. Note that the Kittelson Traffic
Memorandum, including Figure 2, contains previously proposed Area C in its evaluation, however the applicant has
removed this area from the ASC evaluated by EFSC.

183 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, Appendix U-1, p. 6.
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ASC it will water roads for dust suppression, especially during dry months. The applicant also
commits to adhering to best management practices outlined in the Dust Abatement and
Management Control Plan, as provided in Attachment U-4 of this order, such as employing a
designated fugitive dust control coordinator to manage the requirements of the draft plan and
monitor dust conditions. The draft plan includes speed limits and requirements for earth
moving activities and hauling. In addition, it establishes a hotline program, advertised through
facility signage located on the perimeter fence. Based on the applicant’s representations and
the facts, reasoning and analysis included in the Proposed Contested Case Order for Issues 2, 3,
4 and 7 to minimize dust-related impacts on roads used during facility construction, the Council
imposes Public Services Condition 1 and 2, as follows:*#

Public Services Condition 1: Prior to construction of the facility, the certificate holder shall:

a. Place a roadside sign along North Oil Dri Road and at facility entrance, including the
contact information (cell number) for an onsite representative for dust complaints.

b. Finalize the Dust Abatement and Management Control Plan (DAMP) included as
Attachment U-4 to the Final Order on the ASC, in consultation with the Lake County
Planning and Road Departments, the Oregon Department of Environmental Quality and
the Department. Consultation, at a minimum, shall include:

i.  Submission of the draft DAMP, with a cover letter/description of the
construction schedule, activities and final facility design, to the above
referenced state and local government representatives, with a request for
review and comment within 45 days. The draft DAMP shall include
reasonable available control measures including application of
binders/dust suppressants (e.g., Earth Bind, ligano sulfonate) on highly
trafficked roads. The DAMP shall also include a description of conditions
that would warrant application of additional water or suppressants and
shall provide evidence that the certificate holder/contractor has
reasonable access to additional suppressants/water controls for facility
construction.

ii.  Within 60 days of submission or as otherwise feasible, meet with the
Department to evaluate comments and finalize the DAMP. Receive

184 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 87-90, and 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.

Findings of fact, reasoning and analysis on Contested Case Issue 7 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 99-100 and 106-107.
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written confirmation from the Department that the DAMP may be
finalized.
iii.  Provide copies of the final DAMP and construction schedule to all
property owners of record within 500 feet of the boundary of the property
for which the site boundary is located.
[PRE-PS-01 ]

Public Services Condition 2: During construction of the facility, certificate holder shall:

a. Implement the requirements of the Dust Abatement and Management Control Plan, as
finalized per sub(b) of the condition.

b. Report to the Department, as soon as possible, any reported dust nuisance complaints
received by the onsite representative, including date, time, complainant name and
measures implemented to resolve the issue, or explanation if measures not
implemented [OAR 345-025-0006(6)].

[CON-PS-01]

To minimize and avoid potential collisions or traffic safety issues at this intersection, the
applicant states it will install permanent new traffic signs at the intersection of Fort Rock Road
and County Road 5-12 to improve traffic safety during construction and operation and will
coordinate with Lake County to define stopping locations and establish clear right-of-way and
turning movement priority. The Department notes that the applicant must coordinate with
Lake County to install or provide funding for the sign installation, as included in the Public
Services Condition 3 below for the inclusion in the Construction Traffic Management Plan.
Detailed figures of the recommended sign placement are in Appendix U-1 Figures A1 and A2.

The applicant also states that it will reduce the risk of accidents by posting signs for low-speed
zones near access points, route intersections and pull-outs and require speed limits within the
site boundary. The discussion in the Lake County TSP regarding the condition of rural county
roads within the project area indicates concerns with the conditions and safety issues
associated roads. Further, during the NOI comment period, the Department received several
comments about concerns with visibility, general road conditions, and equipment on roadways
posing access and safety issues. The Lake County Road Department (or Lake County Road
Superintendent) is responsible for maintaining and improving roadways within the County, and
do not have sufficient resources to ensure County roadways are not impacted by construction
of the proposed facility. Therefore, as provided in the Construction Traffic Management Plan,
the applicant is required to execute a road use agreement or funding agreement with Lake
County to ensure that damage or wear to state or county roads that is caused by facility
construction related traffic and road use is repaired by the applicant. The agreement would
include financial security as well as a system to evaluate conditions and monitor road
conditions.

Based on applicant proposed conditions, and measures recommended by the Department to
reduce potential impacts to traffic service providers for impacts from proposed facility
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construction, the Council requires that the applicant submit and comply with a final a
Construction Traffic Management Plan by imposing the following condition?®®:

Public Services Condition 3:

a. Prior to construction of the facility, the certificate holder shall submit to the Department
for review and approval in consultation with Lake County Planning and County Road
Department, a Construction Traffic Management Plan that includes, at a minimum, the
best management practices, County road use agreement, and traffic sign coordination
provided in Attachment U-2 of the Final Order on the ASC;

b. During construction of the facility, the certificate holder shall implement the
Construction Traffic Management Plan, as approved by the Department in consultation
with Lake County.

[GEN-PS-01]

During operation, there will be approximately 6 to 10 full-time or part-time workers employed
to support operations of the solar modules, substation and possible battery storage facilities.
This results in up to 6 to 10 one-way passenger vehicle or light truck trips to and from the site
per day, totaling 12 to 20 one-way vehicle trips per workday. Truck deliveries will occur
infrequently during operation, on an as-needed basis, for delivery of equipment or materials to
the site. These totals are not expected to significantly impact providers of traffic services within
the analysis area.

Based on compliance with Public Service Condition 1, and the temporary nature of potential
construction-related impacts, the Council finds that the construction and operation of the
proposed facility are not likely to result in significant adverse impacts to the ability of
transportation providers to provide traffic safety.

Air Traffic

Within the Public Services analysis area, there are several public and private airstrips which
provide access for general aviation. Potential impacts to navigable airspace from the proposed
facility could result from panel glare, impacting pilots vision ability. The applicant identifies in
ASC Exhibit E that a glare analysis would be completed, pursuant to Federal Aviation Act (FAA)
of 1958 (49 U.S.C. Section 44718) 14 Code of Federal Regulations Section 77, prior to
construction to ensure that the proposed facility receives a Determination of No Hazard from
the Federal Aviation Administration. Land Use Condition 5 would require that, prior to
construction, the certificate holder identify all State and Federal permits and approvals
necessary for the facility, and that copies of such permits and approval be provided to the
Department. If an FAA Determination of No Hazard is required for the facility, evidence would
be provided through compliance with the condition.

185 |n comments on the record of the DPO, Lake County Board of Commissioners expressed support of the
proposed facility and confirmed that the county had the tools to supervise roads and that the applicant had
committed to repairing any construction related road damage. OSCAPPDoc4-8 DPO Special Advisory Group
Comment_Winters 2020-05-18.
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Police and Fire Protection
Police

As discussed in the preceding sections, of the 150 estimated maximum workers on site during
peak construction approximately two-thirds (100) workers are expected to commute from
areas such as La Pine and Bend, which are outside the analysis area. Approximately 50 workers
are assumed to travel to the work site from within the analysis area. During peak construction
periods, 150 construction employees will be on site daily with an average vehicle occupancy of
1.25 people per car, which equals 120 vehicle trips to and 120 trips from the site per day on
average, for a total of 240 vehicle trips per day during peak worker levels. Including the
estimates for truck deliveries, the total amount of trips to and from the work site is
approximately 400 trips per day. An increase in workers commuting and deliveries from outside
the analysis area would have the potential to increase traffic and traffic safety risks on the
roads within the analysis area.

Law enforcement and traffic safety services within the analysis would be primarily from the
Lake County Sheriff’s Office, with secondary service provided by the Oregon State Police, as
needed. The Lake County Sheriff’s Office has an office in Silver Lake and an annex in the town of
Christmas Valley, and the Oregon State Police have offices in La Pine and Lakeview. In ASC
Exhibit U, Appendix U-2, the applicant provides a letter of correspondence from the Lake
County Sheriff’s Office that they provide primary law endorsement services in Fort Rock near
the proposed solar site. The letter also requests the applicant update the Sheriff’s Office about
size, location, personnel and possible service needs from construction of the proposed facility.
Because this is the primary law enforcement agency that would service the proposed facility in
the event of an emergency or incident, the Council requires that the applicant provide this
information to the Sheriff’s Office, pursuant to Public Services Condition 4 below and added to
the Attachment U-3 Draft Fire Protection and Emergency Response Plan. The applicant does not
provide verification of service to potential risks at the facility from the Oregon State Police,
whose offices in La Pine and Lakeview are outside the 15-mile service area.

As discussed in the traffic service provider section above, in ASC Exhibit U, and in Public Services
Condition 1, the applicant identified a potential measure that could increase traffic safety
during construction and operation at the intersection of Fort Rock Road and County Road 5-12.
Further, the applicant proposes to use measures to reduce the amount of fugitive dust caused
by construction of the proposed facility, which would potentially impact visibility of drivers
within the analysis area.

The approximately 6 to 10 full-time or part-time workers employed to support operations
would not be anticipated to impact law enforcement providers within the analysis area.
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Fire

The proposed facility could result in increased fire risk within the analysis area during both
construction and operation. Construction-related fire risks include accidental grass/shrub fires
primarily caused by running vehicles and equipment. The risks of fires during operation of the
proposed facility would be the potential for electrical fires from electrical equipment associated
with the solar modules and collector connections, collector substations, transmission line, and
the step-up substation components. In ASC Exhibit U, the applicant discusses operational fire
risk being caused from outside sources or from possible arcing faults at electrical connects. The
three common types of arch faults that can cause a fire are:

e Aseries arc occurs when a connection is broken while the PV equipment is providing
electric current. These connections may include soldered joints within the module,
compression type wire connections, connectors used on the wire leads attached to PV
modules, connections in direct current (dc) isolators and inverters, any dc circuitry in the
inverter, or any of the dc cabling in the string circuit.

e A parallel arc occurs when there is a breakdown in the insulation system and current
flows between positive and negative. The insulation between the two wires of opposite
polarity can become ineffective due to animals chewing on them, UV breakdown,
embrittlement, cracking, moisture ingress, and mechanical damage. Parallel arc faults
can continue along the conductors towards the array, burning materials along the way.

e A ground fault only requires the failure of one insulation system to ground. This can
occur in the solar module frame, the solar array racking, or a grounded surface.

The Christmas Valley Rural Fire Protection District (CVRFPD) is located within the analysis area
for the EFSC review, however, in a letter from the CVRFPD, they state that the current site
boundary for the proposed facility is not within the jurisdiction of the District. The letter from
CVRFPD does indicate that the applicant may request to annex the location of the proposed
facility into the service area of the District, however, the applicant states in ASC Exhibit U, that
it does not plan to apply for annexation at the time of application submittal.*®s The CVRFPD
does indicate that if there was a structural fire within the site boundary, the CVRFPD may
respond, but only on a voluntary basis. They indicate that in the event of a brushfire of wildland
fire, the Bureau of Land Management (BLM) and the High Desert Rangeland Fire Protection
Association (RFPA) would likely respond, with the CVRFPD.

The applicant does not provide verification of service from the BLM but does include
correspondence from the RFPA in ASC Exhibit U, Appendix U-2. The RFPA is a non-profit,
volunteer organization that is governed and directed by its members and managed by a board
of directors that services the location of the proposed facility. Using grant funds, member fees,
and donations, the RFPA obtains equipment through the Federal Excess Personal Property
Program for the prevention and suppression of rural and wildland fires and prescribed
burning.’®” The applicant anticipates applying for membership in the RFPA and to make an

186 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.7.
187 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.7.
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appropriate donation, the RFPA then would work with the applicant to locate fire suppression
equipment at the proposed facility. Through its participation in the High Desert RFPA, and the
applicant will have access to federal excess personal property (FEPP), including excess U.S.
Forest Service wildland fire engines and equipment.’® The equipment, along with nearby
equipment owned by other RFPA members, would be available for quick response to fires. The
most likely location will be at the eastern proposed facility site access gate just off Oil Dri Road.
Alternatively, or perhaps in addition, equipment may be stored just off Connley Lane. Members
of the RFPA agree to respond to fires in the service territory, which would then include the
applicant.

The applicant discusses additional measures it will implement to reduce the risk of fires from
and to the proposed facility potentially impacting nearby fire service providers. The applicant
states it will adhere to all federal, state, and local requirements for fire safety, including Oregon
Fire Code sections 605.12.1 through 605.12.3 and National Fire Protection Association Standard
70 (the National Electric Code). ** Further, the perimeter road will be at least 20 feet wide and
the inter-array access roads will be at least 12 feet wide, to allow for access by emergency
vehicles. Any small or early state fires are expected to be controlled and monitored by trained
on-site staff. In most cases, the applicant expects trained, on-site staff to contain fires (but not
extinguish them) and let them burn out. In response to additional information requests from
the Department, the applicant provided its SOLV Vegetation Management and Fire Prevention
Plan. SOLV, Swinerton Builder’s will conduct vegetation and electrical equipment inspections
(visual inspection and infra-red scanning, as appropriate for the particular area) and vegetation
would be managed with mowing and spraying as necessary to avoid any hazardous conditions.
SOLV will also be notified via the SCADA system, (as discussed in Section IIl.A., Proposed Facility
Components) which provides constant electrical equipment monitoring.

Across several ASC exhibits, the applicant represents fire prevention and emergency control
measures that would be enacted during construction and operation of the proposed facility.
Based on representations in the ASC and comments from service providers, the Department
consolidated fire response and prevention measures and emergency response measures into a
Draft Fire Protection and Emergency Response Plan, as provided in Attachment U-3 of this
order. The Council includes in the plan requirements intended to minimize impacts to fire-
service providers and ensure fire-response in the event of both structural and non-structural
related fires at the facility site. These components, in part, require that the certificate holder:**°

1) Submit an application for annexation to the Christmas Valley Rural Fire Protection
District (CVRFPD) and demonstrate to the Department that the facility has been
annexed to be included within CVRFPD’s service territory. If the facility is not annexed
within CVRFPD’s service territory, certificate holder shall execute a contract with
CVRFPD for fire-response services at the facility; and,

188 OSCAPPDoc20 ASC Applicant Responses to Additional RAls_Combined 2020-02-24 to 2020-03-09.

189 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.7.

190 2022-02-25. EFSC Final Meeting Minutes. Council adopted these modifications into the proposed order, during
its review and approval of the proposed order as the final order.
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Oregon Energy Facility Siting Council

2) Shall demonstrate enroliment as a lifetime member of the High Desert Rangeland Fire
Protection Association (RFPA), a non-profit volunteer association, to provide fire
protection and response to the site, see Section 3.0 for more details.

Based on the facts, reasoning and analysis above and included in the Proposed Contested Case
Order for Issue 7 the Council imposes the following condition:!

Public Services Condition 4:

a. Prior to construction of the facility, the certificate holder shall submit a Final
Construction Fire Protection and Emergency Response Plan to the Department,
consistent with the components included in the draft plan provided in Attachment U-3
of the Final Order on the ASC, for review and approval. Plan
finalization shall include documentation of coordination with local fire
protection and emergency services; qualifications and contact information for the
onsite emergency medical technician; and executed agreement, or similar
conveyance, for onsite emergency transport service. The plan shall also include an
updated Emergency and Fire contact list.

b. Prior to operation of the facility, the certificate holder shall submit an Operational Fire
Protection and Emergency Response Plan to the Department, consistent with the
components included in the draft plan provided in Attachment U-3 of the Final Order on
the ASC). The plan shall also include an updated Emergency and Fire contact list.
[GEN-PS-02]

Based on the facts, reasons and analysis included in this section and in the Proposed Contested
Case Order for Issue 7, construction or operation of the proposed facility is not anticipated to
have a significant adverse impact on the ability of the Lake County sheriff’s office, the Christmas
Valley Rural Fire Protection District, or the local RFPA to provide services in the analysis area.'*

Housing

The applicant anticipates being able to hire some construction workers who permanently reside
within the analysis area, however, to estimate a “worse-case” scenario of potential impacts to
public and proves housing providers, the applicant’s evaluation is of a work force that temporarily
resides within and outside of the analysis area. Of the 150 workers expected during peak
construction periods, the applicant estimates that approximately one-third (50) of workers to
temporarily reside within the analysis area in nearby communities, such as Christmas Valley, Fort
Rock, and Silver Lake. The remaining two-thirds (100) of workers will likely travel to the work site
from outside the analysis area, including the cities of La Pine and Bend. The applicant assumes that
the average household size during construction will be 2.0 persons, up to 300 temporary new

191 Findings of fact, reasoning and analysis for Contested Case Issue 7 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 99-100 and 106-107.
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Oregon Energy Facility Siting Council

residents may be associated with construction of the proposed facility.*** Actual numbers of new
residents would likely be lower, depending on the amount of local, qualified staff hired. Temporary
construction workers within and outside of the analysis area are expected to stay in travel
trailer/recreational vehicle (RV) parks, motels, hotels, or short-term rentals. Some workers may
secure short-term rentals such as apartments or houses or already live in a nearby community and
would commute to the work site.

In Lake County, Oregon Housing and Community Services reports that vacancy rates between 2011
and 2015 were 7.1 percent for rental units in Lake County, and the United States Census Bureau
notes that there was a total of 4,519 housing units in Lake County in 2017.** Within the 15-mile
analysis area, there are approximately 34 hotel rooms in the communities of Christmas Valley and
Silver Lake, and approximately 64 travel trailer/RV park sites in the towns of Christmas Valley, Silver
Lake, and Fort Rock. There are also at least 13 travel trailer/RV parks with approximately 385 trailer
sites as well as at least nine non-luxury, traveler hotel/motel options with approximately 150
rooms available within a 1-hour driving distance of the location of the proposed facility.

Of the six to 10 permanent employees required for operation of the proposed facility, the applicant
assumes some will already reside within the analysis area or within a commutable distance to the
analysis area. If operational employees permanently relocated to within the analysis area or within
a nearby community, it is not anticipated to have an impact on housing providers.

Based on the applicant’s information in the ASC and availability of temporary housing within the
analysis area and within driving distance to the proposed facility, the Council finds that
construction and operation of the proposed facility are not likely to result in significant adverse
impacts to the ability of housing providers to provide housing.

Healthcare and Schools
Healthcare

On-site emergencies may occur during construction and operation of the proposed facility.
Accidents that occur on site or on public roads will require use of services from the North Lake
County Emergency Medical Service in the community of Christmas Valley, which transports
patients to Bend by ambulance; additionally, services from Air Ambulance, which also transports
patients to Bend, may be used for accidents on public roads. A description of health care providers
within the analysis area and hospitals with the capability to provide more advance trauma medical
services are provided below in Table 11: Health Care Providers within Analysis Area.

193 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.5.
194 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.4.5.
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Oregon Energy Facility Siting Council

Table 11: Health Care Providers within Analysis Area

Provider Distance from Site Boundary

North Lake County Emergency Medical Services —

hri Vall
Ambulance service to St. Charles Health System Christmas Valley, Oregon

(11 miles from Facility)

Hospital

La Pine Community Health Center — No urgent Christmas Valley, Oregon
care available at this facility (16 miles from Facility)
St. Charles Health System Hospital — Level Il Bend, Oregon (83 miles
Trauma Center from Facility)

Lakeview, Oregon (105
miles from Facility)
Oregon Health and Science University — Level | Portland, Oregon
Trauma Center (258 miles from Facility)

Lake District Hospital — Level IV Trauma Center

Air Ambulance — Applicant will contract with Air
Ambulance for emergency helicopter medical
transport. The Air Ambulance is able to utilize the
Christmas Valley Airport.

Lands at Christmas Valley Airport

Construction workers with minor injuries will be treated on site or transported by vehicle to La Pine
Community Health Center in the community of Christmas Valley. Construction workers with
moderate injuries will be transported by vehicle to St. Charles Medical Center in Bend. For severe
injuries, the applicant may require the services of the Air Ambulance to transport patients to Bend.

The applicant maintains that there will be trained emergency medical technicians on-site during
construction and will arrange for medical transport during medical emergencies that occur at the
proposed facility. For accidents that occur on the site, or on the travel and access routes to the site
boundary, construction workers would be transported to the type and size of facility that is best
able to handle their type of injury. These provisions are included in the draft Fire Protection and
Emergency Response Plan Attachment U-3, to this order, to reduce the potential impacts to health
service providers. The applicant provides reference of correspondence with the Christmas
Valley/North Lake Chamber of Commerce) indicated that the North Lake County Emergency
Medical Services (ambulance service) and the Air Ambulance will provide primary emergency
medical transport service at the location of the proposed facility.'*

During operation, emergency medical technicians will not be retained onsite, and the applicant will
rely on services from the North Lake County Emergency Medical Service and from Air Ambulance in
the rare occasion a medical emergency occurs.

Proposed facility construction could result in increased demand of health care providers. However,
due to the relatively small number of new temporary residents and new permanent residents

195 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.7.
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Oregon Energy Facility Siting Council

within the analysis area, significant new demands are not expected from health care facilities that
serve the area. Therefore, no significant adverse impact on the ability of communities to provide
health care is anticipated as a result of proposed facility construction or operation.

Schools

The applicant estimates that approximately 15 percent of the average work force would bring
families with at least one school-aged child (children up to the age of 18). It is expected that one-
third (6 students) would require schooling within the analysis area, and two-thirds (12 students) in
the La Pine area, if families relocated with their families. It is anticipated that some children would
be home-schooled, some may attend school in the Christmas Valley area at the North Lake County
School or in La Pine, and some children may attend the private Solid Rock Christian School in the
community of Christmas Valley. Based on conversations referenced by the applicant with a
representative at the North Lake School District, the anticipated number of additional students
attending school due to construction of the proposed facility will not exceed the school’s
capabilities.®® As discussed in Section IV.E.3., Goal 3 Exception, portion of the Land Use section in
this order, based on an applicant-representation to provide local economic benefits as a result of
the construction and operation of the proposed facility, Land Use Condition 7 is imposed to require
that the applicant demonstrate completion of the one-time contribution to the North Lake County
School District based on $10,000 per MWac capacity, based on final design of the facility.

Of the anticipated six to 10 staff required for operation of the proposed facility, some may
reside within the analysis area, in towns such as Christmas Valley, Fort Rock, and Silver Lake,
but others will likely reside in the La Pine area or even the Bend area. The applicant notes that
even if all operational personnel have school-aged children, the increase in the number of
school-aged children will likely be similar to or smaller than during construction. Due to the
small number of expected school-aged children, adverse impacts on the schools are not
expected. Therefore, Council finds that construction and operation of the proposed facility are
not likely to result in significant adverse impacts to the ability of school providers to provide
schools.

Conclusions of Law

Based on the analysis included in this section and in the Proposed Contested Case Order for
Issues 2, 3, 4 and 7, compliance with conditions, and in compliance with OAR 345-022-0110(2),
Council finds that the proposed facility would comply with the Council’s Public Services
Standard.*’

19 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.7.

197 Findings of fact, reasoning and analysis on Contested Case Issue 2 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 87-90, and 105-106.
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IV.N. Waste Minimization: OAR 345-022-0120

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the
Council must find that, to the extent reasonably practicable:

(a) The applicant’s solid waste and wastewater plans are likely to minimize
generation of solid waste and wastewater in the construction and operation of the
facility, and when solid waste or wastewater is generated, to result in recycling and
reuse of such wastes;

(b) The applicant’s plans to manage the accumulation, storage, disposal and
transportation of waste generated by the construction and operation of the facility
are likely to result in minimal adverse impact on surrounding and adjacent areas.

(2) The Council may issue a site certificate for a facility that would produce power from
wind, solar or geothermal energy without making the findings described in section (1).
However, the Council may apply the requirements of section (1) to impose conditions on

a site certificate issued for such a facility.
Kk %k

Findings of Fact

The Waste Minimization Standard requires the Council to find that the applicant would
minimize the generation of solid waste and wastewater, and that the waste generated would
be managed to minimally impact surrounding and adjacent areas. Pursuant to OAR 345-022-
0020(2), the Council may issue a site certificate for a solar facility without making findings
regarding the Waste Minimization standard; however, the Council may impose site certificate
conditions based upon the requirements of the standard.

Solid Waste
Construction and operation of the proposed facility would result in the generation of solid

waste. However, ASC Exhibit V explains that the applicant will manage solid waste in a manner
that will minimize the generation of solid waste and would result in minimal impacts on

Findings of fact, reasoning and analysis on Contested Case Issue 3 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-61, 90-92, 105-106.

Findings of fact, reasoning and analysis on Contested Case Issue 4 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62 and 92-96.

Findings of fact, reasoning and analysis on Contested Case Issue 7 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, 99-100 and 106-107.
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Oregon Energy Facility Siting Council

surrounding and adjacent areas, as well as manage solid waste consistent with the Lake County
Water Waste Ordinance (Ordinance 23).1%8

The applicant estimates that 10-20 metric tons of solid waste would be generated during
construction of the proposed facility.*® The solid waste generated include general construction
debris such as scrap metal (steel, copper, and aluminum), packing materials (corrugated
cardboard packaging for new solar panels), office waste, wood (pallets), waste concrete, and
excavated soil. Erosion control materials, such as straw and silt fencing, would also be
generated during construction. The waste generated from construction may also include small
amounts of hazardous waste, such as oil rags, spent small appliance batteries (e.g., from
flashlights or radios), and equipment and vehicle maintenance solvents and oils.

To minimize the amount of solid waste generated, during construction, a grinder will be kept on
site and pallets and other wood waste would be ground and used on site for soil stabilization
and ground cover, as necessary. In addition, a cardboard bailer will be kept on site during
construction and waste cardboard will be bailed and deposited with a local contractor, hauled
or delivered to a local sanitation provider or recycler. Non-hazardous solid waste would likely
end up with Lakeview Sanitation in the Lake County landfill. Corrugated cardboard will likely be
delivered for recycling to Mid Oregon Recycling in Bend. Additional discussion of waste disposal
and recycling facilities within the analysis area, see Section IV.M., Public Services. Excavated soil
would be used on site as fill or transported off site for disposal, and waste concrete would be
disposed of as solid waste, recycled, or used on site as fill, as appropriate.

The applicant describes that waste generated during construction would be minimized by
implementing efficient construction practices and ensuring that detailed amounts of materials
are delivered. Materials used during construction will be recycled or re-used as feasible. Waste
that can be recycled includes metals, glass, paper, and yard debris. The applicant expects that
Lakeview Sanitation (or a similar provider) would be expected to handle waste disposal and
recycling for the proposed facility during construction and be responsible for providing and
disposing of wastewater associated with portable toilets and handwashing stations used during
construction of the facility.

During operation, the primary waste generated would be office waste in the operations and
maintenance building(s) and packaging from equipment used for replacements and repairs,
including carboard from replacement solar panels. Office waste will be composed primarily of
paper, packaging, and food scraps. During operation, the applicant estimates that in ASC Exhibit

1%8 Based on information provided by applicant, the Lake County Solid Waste Management Plan was prepared in
2005 but was not adopted by ordinance and is not used as a binding planning document.
199 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.4.
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U that approximately 300 pounds or less of waste per month, and less than 220 pounds of
hazardous waste per month will be generated.

The applicant explains in ASC Exhibit G that, during operation, any oils, lubricants, and solvents
on site would be stored within covered containers such as work trailers and Conex boxes to
prevent incidental spills or drips from reaching the environment. Fuels would be stored in
mobile, double-walled tanks. The hazardous materials required for maintenance will be stored
in accordance with U.S. Environmental Protection Agency and U.S. Occupational Safety and
Health Administration regulations, as applicable.?® Safety data sheets of each hazardous
material would be stored onsite. Properly trained operational personnel would be responsible
for managing the handling, storage, transport, and disposal of hazardous materials. Hazardous
materials would be stored inside the O&M building(s) and substation(s) and hazardous material
containment and cleanup kits would be maintained and available on site to minimize the
impact resulting from a spill. These measures are discussed in ASC Exhibit G and are required to
be included in the final Spill Management Plan (a draft of which is included as Attachment I-2 to
this order). See also Soil Protection Condition 2 in Section IV .D., Soil Protection.

The applicant states that solar PV modules to be installed on the project are not classified as
hazardous waste. During operation and facility retirement, some solar PV panels may need to
be replaced, the applicant explains that many solar module manufacturers have “take-back”
and recycling programs for their products, but that panels that are nonfunctional or are retired
would be recycled to the maximum extent feasible through the Solar Energy Industries
Association National PV Recycling Program or a similar program. Battery components, including
the non-hazardous electrolyte fluid, would also be recycled and disposed of in accordance with
the manufacturer’s instructions at a permitted facility during operation and retirement of the
proposed facility.

During operation of the proposed facility, cardboard and packaging waste would either be
delivered to be recycled or collected by a local waste disposal provider, likely Lakeview
Sanitation or Mid Oregon Recycling. As noted in Section IV.M., Public Services, the applicant
provides documentation from Lakeview Sanitation of their ability and capacity to dispose of and
recycle waste associated with the proposed facility.

At the time of facility retirement and decommissioning, as discussed further in Section IV.G.,
Retirement and Financial Assurance, aboveground equipment would be removed and sold for
scrap, reused or recycled, or disposed of at a local landfill. Electrical cables would be rendered
inert; aboveground cables would be removed, and underground cables would be left in place if
below three feet below ground. The applicant maintains that similar procedures for minimizing,
recycling, and disposing of solid waste during construction will be employed during retirement
of the proposed facility.

200 OSCAPPDoc4 ASC 07 OSC ASC Exhibit G 2019-10-17, G.3.
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Based on the applicant’s proposed solid waste minimization measures, the Council imposes the
following condition:

Waste Minimization Condition 1: During construction, operation, and retirement of the
facility, the certificate holder shall develop and implement a Solid Waste Management Plan
that includes at a minimum the following measures:

a. Measures for recycling steel and other metal scrap;

b. Measures for reusing or recycling wood waste;

c. Measures for recycling packaging wastes such as paper and cardboard;

d. Collecting non-recyclable waste for transport to a local landfill by a licensed waste
hauler;

e. Segregating hazardous wastes such as oil, oily rags and oil-absorbent materials, mercury
containing lights and lead-acid and nickel-cadmium batteries for disposal by a licensed
firm specializing in the proper recycling or disposal of such materials.

[GEN-WM-01]

Wastewater

Wastewater generated during construction will result from the use of portable toilets. Portable
toilets and handwash stations will be managed by a local solid waste hauler, likely Lakeview
Sanitation, and wastewater will be properly disposed of. An average of six portable toilets will
be used onsite during construction, including 12 portable toilets during peak construction.

Other than washwater periodically generated from washing panels, industrial wastewater will
not be generated during operation of the proposed PV only facility. If used, solar panel
washwater would not have added cleaning solvents and would be discharged on-site and would
by evaporate and seep into the sandy soils. Water for panel washing may be covered under an
Oregon General Water Pollution Control Facilities 1700-B Permit, which, if required, would be
obtained by a third-party contractor and is not included in this Application for Site Certificate.?*
For additional discussion of third-party contractor permits, including the 1700-B permit, see
Section IV.B., Organizational Expertise, of this order.

As discussed in Section IV.M., Public Services, the applicant may install septic system(s) at the
O&M building(s) but may also rely on portable toilets and handwashing stations during
construction and operation. Sanitary wastewater generated on site would be confined to
portable toilets and handwash stations and would be disposed of by Lakeview Sanitation or a
similar provider in accordance with applicable regulations. If a septic system is used, daily
sewage flow would be directed to an onsite septic system and managed and hauled by a
licensed disposal provider.

201 1t js unclear if DEQ continues to require the 1700-B permit related to solar panel washwater. Nevertheless, if
such a permit is required, the application states that the applicant’s third-party contractor would secure the
permit, if necessary, and as such it is not subject to EFSC jurisdiction nor is it governed by the site certificate.
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Based on the limited sources of wastewater, the Council finds that it would be unlikely for the
surrounding area to be impacted by proposed facility wastewater generation.

Conclusions of Law

Based on the foregoing analysis, and in compliance with OAR 345-022-0120(2), the Council
finds that, based upon negligible sources of facility-related wastewater and compliance with
the solid waste management plan condition, waste would be minimized during proposed
facility construction, operation and decommissioning and therefore the applicant has
sufficiently addressed the Council’s Waste Minimization Standard.

1V.O. Division 23 Standards

The Division 23 standards apply only to “nongenerating facilities” as defined in ORS
469.503(2)(e)(K), except nongenerating facilities that are related or supporting facilities. The
proposed facility would not be a nongenerating facility as defined in statute and therefore
Division 23 is not applicable.

IV.P. Division 24 Standards

The Council’s Division 24 standards include specific standards for the siting of energy facilities,
including wind projects, underground gas storage reservoirs, transmission lines, and facilities
that emit carbon dioxide.

The proposed facility would include approximately 2 miles of new 115 kilovolt (kV) double
circuit transmission line to interconnect the power output of new solar facilities to a proposed
new substation. For approximately 1/2 miles at the eastern portion of the route, the double
circuit transmission line would be centered within a 60-foot wide right of way (ROW). For
approximately 1 1/2 miles at the western portion of the route, the double circuit transmission
line would be located about 5-feet away from the northern ROW edge. The Council’s Division
24 Siting Standards for Transmission Line standard applies, as evaluated below.

IV.P.1. Siting Standards for Transmission Lines: OAR 345-024-0090

To issue a site certificate for a facility that includes any transmission line under Council
jurisdiction, the Council must find that the applicant:

(1) Can design, construct and operate the proposed transmission line so that alternating
current electric fields do not exceed 9 kV per meter at one meter above the ground
surface in areas accessible to the public;

(2) Can design, construct and operate the proposed transmission line so that induced
currents resulting from the transmission line and related or supporting facilities will be
as low as reasonably achievable.

Findings of Fact
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The Siting Standards for Transmission Lines address issues associated with alternating current
electric fields and induced currents generated by high-voltage transmission lines. OAR 345-024-
0090(1) sets a limit for electric fields from transmission lines of not more than 9 kV per meter at
one meter above the ground surface in areas that are accessible to the public. Section (2)
requires implementation of measures to reduce the risk of induced current.

The proposed facility includes an approximately 2-mile 115-kV transmission line. The proposed
transmission line corridor would be 60 feet in width and would extend approximately 2 miles
from the proposed collector substation in Area A to the proposed 115/500 kV step-up
substation in Area D. For approximately 0.5 miles from Area A, the transmission corridor would
be located within private property, within a 60-foot-wide transmission easement, to be secured
prior to construction. For the remaining 1.5 miles to Area D, the transmission corridor would be
located within an existing 60-foot county road (Connley Lane) right-of-way, to be authorized by
the county prior to construction.

ASC Exhibit AA provides the applicant’s analysis to support Council’s review of the proposed
facility’s compliance with the standard.

Electric Fields

Electric fields around transmission lines are produced by the presence of an electric charge,
measured as voltage, on the energized conductor. Electric field strength is directly proportional
to the line’s voltage; increased voltage produces a stronger electric field. The strength of the
electric field is inversely proportional to the distance from the conductors; the electric field
strength declines as the distance from the conductor increases. The minimum distance from the
proposed 115 kV transmission line center to the existing county road right of way (ROW) edge is
5 feet (in the westernmost 1.5 miles of the transmission line), and 30 feet (in the easternmost
0.5 miles of the transmission line), with an overall ROW width of 60 feet.

The applicant provides an Electric and Magnetic Field Study included as Appendix AA-1 to ASC
Exhibit AA which calculated electric and magnetic field levels from the proposed center line to
200 feet on each side of the proposed center line, at 1-meter aboveground level. The Electric
and Magnetic Field Study was conducted, and report generated by EMDEX LLC who provide EMF
measurement, modeling, calibration, and equipment for transmission lines substations
computer modeling services. Electric and magnetic field calculations were conducted using “EMF
Workstation 2015” which is a software program developed for the Electric Power Research
Institute (EPRI). Modeling was conducted at 1-meter (3.28 feet) above ground level in
accordance with American National Standards Institute (ANSI)/Institute of Electrical and
Electronics Engineers (IEEE) Standards. Electric field calculations were performed assuming a
worst-case adding 5 percent overvoltage condition (i.e., 121 kV instead of the nominal 115 kV).
Radio noise calculations were conducted at 6.6 feet above ground level in accordance with
ANSI/IEEE Standards.
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The results of the study, as provided in ASC Exhibit AA, for the double circuit configuration
centered in the proposed transmission line easement on private land, calculated electric fields
ranging from 0.248 to 0.251 kV/m at the 60-foot easement edges, with a maximum of 0.985
kV/m within the easement. Calculated magnetic fields range from 44.1 to 45.0 milligauss (mG) at
the easement edges, with a maximum of 148.1 mG within the easement area.

For the double circuit configuration located within 5 feet of the county road ROW on Connley
Lane, calculated electric fields range from 0.031 to 0.982 kV/m at the ROW edges, with a
maximum of 0.985 kV/m within the ROW. Calculated magnetic fields range from 13.0 to 140.9
mG at the ROW edges, with a maximum of 148.1 mG within the ROW. Therefore, under both
configurations, the maximum electric fields are 0.985 kV/m within the ROW. This total is well
below the 9 kV/m at one meter above the ground surface in areas that are accessible to the
public determined in OAR 345-024-0090(1).

Based upon review of the applicant’s modeling results presented in ASC Exhibit AA, the Council
finds that the proposed 115 kV transmission line would not exceed 9 kV per meter at one meter
above ground level.

Induced Voltage and Current

The Siting Standards for Transmission Lines requires the Council to find that the applicant “can
design, construct and operate the proposed transmission line so that induced currents resulting
from the transmission line and related or supporting facilities will be as low as reasonably
achievable.” General Standard Condition 8 [based on the mandatory condition contained in OAR
345-025-0010(4)], presented in Section IV.A. General Standard of Review requires, in part, the
applicant to develop and implement a program that provides reasonable assurance that all
fences, gates, cattle guards, trailers, or other objects or structures of a permanent nature that
could become inadvertently charged with electricity are grounded or bonded throughout the life
of the line. To further reduce the risk of induced current and nuisance shocks, the Council adopts
the following condition:

Siting Standards for Transmission Lines Condition 1: Prior to operation of the facility, the
certificate holder shall provide landowners within 500 feet of the site boundary a map of
the 115-kV transmission line and inform landowners of possible health and safety risks from
induced currents caused by electric and magnetic fields.

[PRO-TL-01]

Conclusions of Law

Based on the foregoing findings of fact and conclusions, and subject to compliance with the
aforementioned site certificate conditions, the Council finds that the proposed facility would
comply with the Council’s Siting Standards for Transmission Lines.
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1V.Q. Other Applicable Regulatory Requirements Under Council Jurisdiction

Under ORS 469.503(3) and under the Council’s General Standard of Review (OAR 345-022-
0000), the Council must determine whether the proposed facility complies with “all other
Oregon statutes and administrative rules...as applicable to the issuance of a site certificate for
the proposed facility.” This section addresses the applicable Oregon statutes and administrative
rules that are not otherwise addressed in Council standards, including noise control regulations,
regulations for removal or fill of material affecting waters of the state, and regulations for

water rights.

IV.Q.1. Noise Control Regulations: OAR 340-035-0035

(1) Standards and Regulations:

%k k¥

(b) New Noise Sources:

%k kK

(B) New Sources Located on Previously Used Sites:

I.

fi.

No person owning or controlling a new industrial or commercial noise
source located on a previously unused industrial or commercial site shall
cause or permit the operation of that noise source if the noise levels
generated or indirectly caused by that noise source increase the ambient
statistical noise levels, L10 or L50, by more than 10 dBA in any one hour,
or exceed the levels specified in Table 8, as measured at an appropriate
measurement point, as specified in subsection (3)(b) of this rule, except as
specified in subparagraph (1)(b)(B)(iii).

The ambient statistical noise level of a new industrial or commercial noise
source on a previously unused industrial or commercial site shall include
all noises generated or indirectly caused by or attributable to that source
including all of its related activities. Sources exempted from the
requirements of section (1) of this rule, which are identified in subsections
(5)(b)—(f), (j), and (k) of this rule, shall not be excluded from this ambient

measurement.
* %k ¥

(3) Measurement:

(a) Sound measurements procedures shall conform to those procedures which are
adopted by the Commission and set forth in Sound Measurement Procedures
Manual (NPCS-1), or to such other procedures as are approved in writing by the
Department;

Unless otherwise specified, the appropriate measurement point shall be that

point on the noise sensitive property, described below, which is further from the

noise source:

A. 25 feet (7.6 meters) toward the noise source from that point on the noise
sensitive building nearest the noise source;

B. That point on the noise sensitive property line nearest the noise source.

(b)
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(4) Monitoring and Reporting:

(a) Upon written notification from the Department, persons owning or controlling
an industrial or commercial noise source shall monitor and record the statistical
noise levels and operating times of equipment, facilities, operations, and
activities, and shall submit such data to the Department in the form and on the
schedule requested by the Department. Procedures for such measurements shall
conform to those procedures which are adopted by the Commission and set
forth in Sound Measurement Procedures Manual (NPCS-1);

* %k

(5) Exemptions: Except as otherwise provided in subparagraph (1)(b)(B)(ii) of this rule,
the rules in section (1) of this rule shall not apply to:

* %k

(c) Sounds created by the tires or motor used to propel any road vehicle
complying with the noise standards for road vehicles;

Kk %k

(g) Sounds that originate on construction sites.

(h) Sounds created in construction or maintenance of capital equipment;

(i) Sounds created by lawn care maintenance and snow removal equipment;
Kk %k

(k) Sounds created by the operation of road vehicle auxiliary equipment
complying with the noise rules for such equipment as specified in OAR 340-035-
0030(1)(e);

K K K

Findings of Fact

OAR 340-035-0035 provides the Oregon Department of environmental Quality (DEQ) noise
rules for industry and commerce and establishes noise limits for new industrial or commercial
noise sources based upon whether those sources would be developed on a previously used or
previously unused site.?9? Pursuant to OAR 340-035-0015(47), a “previously unused industrial or
commercial site” is defined as property which has not been used by any industrial or
commercial noise source during the 20 years immediately preceding commencement of
construction of a new industrial or commercial source on that property. There is no evidence in
the record that the proposed facility site has been in industrial or commercial use at any time
during the last 20 years, therefore the site is considered a previously unused site and evaluated
per the requirements of OAR 340-035-0035(1)(b)(B).>

Noise generated by a new industrial or commercial source located on a previously unused site
must comply with two standards: the “ambient noise degradation standard” and the

202 A “previously unused industrial or commercial site” is defined in OAR 340-035-0015(47) as property which has
not been used by any industrial or commercial noise source during the 20 years immediately preceding
commencement of construction of a new industrial or commercial source on that property.

203 As provided in OAR 340-035-0110, in 1991, the Legislative Assembly withdrew all funding for implementing and
administering DEQ’s noise program; therefore, Council assumes the authority as the decision maker to implement
the DEQ noise rules.
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“maximum allowable noise standard.” Both of these standards represent allowable noise levels
at “real properties normally used for sleeping,” otherwise referred to as a “noise sensitive
property.”?%* The analysis area for evaluating compliance with the DEQ noise rules includes the
area within and extending one-mile from the proposed site boundary, however the applicant
conducted its evaluation out to 1.1 miles from the site boundary because of a noise sensitive
property (R-7) located 1.1 miles southwest of the facility. Within the analysis area and extended
area evaluated by the applicant, the applicant identified 17 noise sensitive properties.
Therefore, compliance with the DEQ noise rules, as further described below, is based upon
modeled noise levels of proposed facility operation at the identified 17 noise sensitive
properties.

Under the ambient noise degradation standard, facility-generated noise must not increase the
ambient hourly L10 or L50 noise levels at any noise sensitive property by more than 10 dBA,
with ambient noise levels established based on noise measurements taken at an appropriate
noise measurement location (point on the noise sensitive property line nearest to the noise
source).?> Under the maximum allowable noise standard at OAR 340-035-0035(1)(b)(B)(i), new
industrial or commercial noise sources may not exceed the noise levels specified in the noise
rules, as represented in Table 12: Statistical Noise Limits for Industrial and Commercial Noise
Sources below.

Table 12: Statistical Noise Limits for Industrial and Commercial Noise Sources

Maximum Permissible Hourly Statistical Noise Levels
Statistical (dBA)
Descriptor?! Daytime Nighttime
(7:00 AM - 10:00 PM) (10:00 PM - 7:00 AM)
L50 55 50
L10 60 55
L1 75 60

Notes:
1. The hourly L50, L10 and L1 noise levels are defined as the noise levels equaled or
exceeded 50 percent, 10 percent, and 1 percent of the hour, respectively.
Source: OAR 340-035-0035, Table 8

Potential Noise Impacts

The applicant’s evaluation of compliance with DEQ’s noise rules is presented in ASC Exhibit X.
Based upon review of ASC Exhibit X, the Department presents its assessment for Council review

204 OAR 340-035-0015(38) defines noise sensitive property as, “real property normally used for sleeping, or
normally used as schools, churches, hospitals or public libraries. Property used in industrial or agricultural activities
is not Noise Sensitive Property unless it meets the above criteria in more than an incidental manner.”

205 OAR 340-035-0035(3)(b) establishes appropriate measurement points as also inclusive of “25 feet toward the
noise source from that point on the noise sensitive building nearest the noise source,” which was not referenced
above because the applicant evaluated ambient based on the point on the property line nearest to the noise
source, as also allowed by the rule.
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of the applicant’s ability to comply with the noise requirements.
Construction

OAR 340-035-0035(5)(g) specifically exempts noise caused by construction activities; however,
an evaluation of construction-related noise is presented in accordance with OAR Chapter 345
Division 21 information requirements and to inform the construction-related noise analysis
required under the Council’s Protected Areas and Recreation standards, found in Sections IV.F.,
Protected Areas, and IV.L., Recreation, of this order.

Proposed facility construction, including solar components, step up substation, battery storage
components, and the 115-kV transmission line, would include site preparation, brush clearing,
onsite access road preparation; array foundation installation, conductor installation. Activities
would also include construction of collector substation(s); solar panel assembly and
construction electrical components; inverter pad construction; commissioning of solar array
and grid interconnection; installation of transmission structure foundations, erection of support
structures and conductor stringing. Construction noise levels were estimated using the
methods described in the Federal Highway Administration Highway Construction Noise:
Measurement, Prediction and Mitigation, the applicant’s analysis used equipment sound levels
documented in the Federal Highway Administration’s Roadway Construction Noise Model
(FHWA RCNM). Table 13: Typical Construction Noise Levels for Phases of Construction below
represents the following typical construction equipment and predicted sound pressure levels at
specific distances from proposed construction activities.

Table 13: Typical Construction Noise Levels for Phases of Construction

Construction Phase Loudest Equipment Maximum Noise Level at 50
quip feet (dBA Lmax) 2
Clearing, grubbing, and Bulldozer, Grader, Backhoe,
88
earthwork Haul Trucks
Foundation and Base Backhoe, Loader, Tractor 84
preparation for systems | Trailers, Crane
Support installation Pneumatic impact pile drivers 94 -101
lar A
Solar r.ra'y and Backhoe, Loader, Tractor
Transmission . 84
. . Trailers, Crane
Line Installation

a. Maximum noise level measured at 50 feet under normal use.
Source: FHWA (2006) Roadway Construction Noise Model. OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-
17, Table X-2.

The maximum hourly noise levels at 50 feet for equipment noise in Table 13: Typical
Construction Noise Levels for Phases of Construction, listed above are evaluated as the “worst
case” noise levels. The applicant states that the maximum levels would occur during the
installation of the support posts using a pneumatic pile driver, with levels of 101 dBA at 50 feet
average hourly noise levels would be substantially lower, with typical hourly L50 noise levels of

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 182



O 00N O Ul A WN P

W W WWWRNNNNNNNNNNRRRREPERRERRRERR
B WNRPROWOONODUDNWNROOVOOLONOOODUDNWNPRO

Oregon Energy Facility Siting Council

72 to 75 dBA.?% The applicant conducted noise monitoring to establish ambient baseline noise
levels for its noise analysis, as discussed in the below section. The applicant notes that some of
the daytime measures from normal daily agricultural activities in the vicinity of the monitoring
sites was 70 dBA to 86 dBA, which can be compared to the maximum noise levels expected
from construction equipment. To demonstrate how noise levels attenuate the farther away
from the noise source, the applicant evaluated various equipment at distances ranging from
3,000 feet and 25,000 feet. These are illustrated in Figures 7 and 8 of the noise analysis in ASC
Exhibit X, Appendix X-1.

ASC Exhibit X, Section 8.4 outlines applicant-represented measures to limit potential impacts
from construction noise. The applicant states that its contractor shall ensure that all engine
powered equipment have mufflers installed according to the manufacturer's specifications, and
that all equipment complies with pertinent equipment noise standards of the U.S.
Environmental Protection Agency.?”” Further, ASC Exhibit X explains that if a noise complaint is
received during construction that several noise mitigation measures will be considered. The
measures are included in Noise Control Regulations Condition 1 below. Based on the applicant-
represented measures, the Council imposes the following condition to reduce potential impacts
from DEQ noise rules exempted construction noise.?%®

Noise Control Condition 1:

a. Prior to construction, the certificate holder shall establish a noise complaint response
system to address noise complaints during construction and make it available at the
construction manager’s office. The Certificate holder shall submit a copy of noise
complaint response system to the Department. Records of noise complaints during
construction must be made available to the Department upon request. The noise
complaint response system shall include, but not be limited to:

i. Locate stationary engine-powered construction equipment as far from nearby noise

sensitive properties as possible.

ii. Shut off idling equipment.

iii. Consideration of reschedule construction activities to avoid periods of noise
annoyance identified in the complaint.

iv. Notify nearby residents before extremely noisy work occurs.

v. Locate stationary engine-powered construction equipment as far from nearby noise
sensitive properties as possible.

206 OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, 8.3.

207 OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, 8.4.

208 OSCAPPDoc4-6 DPO Comments Applicant 2020-04-28. In comments on the record of the DPO, the applicant
requested that recommended Noise Control Condition 1(a)(vi) be amended to align the construction noise time
restriction with DEQ’s daytime statistical noise level thresholds, which start at 7:00 a.m. Based on review of Table
11 as presented in this section, the Department agreed that the requested condition revision would be consistent
with DEQ’s daytime statistical noise level threshold and recommends Council incorporate the change in the
Proposed Order, as presented.
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vi. Restrict the installation of solar module support posts using the pneumatic pile
driver to weekdays and Saturdays, during daytime hours of 7:00 am to 5:00 pm, and
notify the residences near the site prior to performing the work.

b. During construction, all engine powered equipment must have mufflers installed
according to the manufacturer's specifications, and all equipment must comply with
pertinent equipment noise standards of the U.S. Environmental Protection Agency.
[GEN-NC-01]

Operations

As described above, OAR 340-035-0035(1)(b)(B)(i) requires a demonstration that noise
generated during proposed facility operation must not cause the ambient hourly L10 and L50
noise levels at any noise-sensitive property to exceed 10 dBA above ambient, with ambient
noise levels established using noise measurements at the location on the noise sensitive
property line nearest to the proposed noise source.

Within the analysis area and extended area evaluated by the applicant, the applicant identified
17 noise sensitive properties by using aerial photos and on-site inspections to determine
residential structures.

Proposed facility components that would generate noise during operations include:
transformers and inverters associated with the solar arrays, battery storage system
components, the collector substations as well as the 115 kV to 500 kV step up substation. The
115-kV transmission line would also emit noise associated with the corona effect (buzz or
crackling during wet conditions). In ASC Exhibit X Appendix X-1, the applicant provides a noise
analysis that includes these operational sources and sound power levels (in A-weighted
decibels). The noise analysis was conducted by Michael Minor & Associates, a consultant who
conducts noise, vibration, and air environmental analysis.

Table 14: Operational Noise Sources and Sound Power Levels below lists the sound power levels
representing the standard performance of each of these components and includes assumptions
that were incorporated into the evaluation. The level of corona noise produced from
transmission lines is dependent on many factors, and for most lines only occurs when there is a
high level of moisture in the air, so the applicant assumed noise from the 115-kV transmission
line would occur under wet conditions. The sound power levels were assigned based either on
data supplied by manufacturers, or field measurements of similar equipment made at other
existing facilities and data from other similar types of EFSC facilities.?® The reference noise
levels were also reviewed against product design information found in the technical literature
provided by the National Electrical Manufacturers Association (NEMA).

209 Manufacture representative specifications found as Attachment B to the Noise Analysis: OSCAPPDoc4 ASC 24
OSC ASC Exhibit X 2019-10-17, Appendix X-1, Attachment B.
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Table 14: Operational Noise Sources and Sound Power Levels

Equioment Number of | Sound Power Level
quip Units @ (dBA)
Solar Array Invertors/Transformers b 159 87
Battery/Energy Storage Units © 64 88
Collector Substation Transformers (34.5 kV to 115 kV) ¢ 4 97
115 kV Transmission Line © 1 46
Step-up Substation Transformer (115 kV to 500 kV) f 1 105

Noise Study Assumptions:

2 Number of each type of noise-producing unit included in SoundPlan modeling.

®Based on Power Electronics FS3000M Specification of < 79 dBA at 3 feet.

¢ Based on General Electric Battery/Energy Storage Unit Specifications of <60 dBA at 3 meters.

4 Based on sound power level for a typical solar collector 35.5-kV to 115-kV power transformer of 97
dBA.(Boardman Solar Energy Facility 2017, Carty Generating Station 2018).

€ Based on typical corona noise levels provided in Appendix AA -1 of Exhibit AA of this Application for
Site Certificate of: < 15 dBA for wet conditions at 50 feet and 0 dBA for dry conditions at 50 feet; for
this analysis, the sound power of 46 dBA is based on the worst-case level of 15 dBA at 50 feet.
fBased on sound power level for a typical 115-kV to 500-kV step-up transformer of 97 to 105 dBA; the
higher 105 dBA level was used to assure a conservative analysis (See EFSC Carty Generating Station
2011)

Source: OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, Table 5.

Ambient Noise Measurements

OAR 340-035-0035(1)(b)(B)(i) restricts noise levels of new industrial or commercial noise
sources located on a previously unused industrial or commercial site from increasing the
ambient statistical noise level, L10 or L50, by more than 10 dBA in any one hour, where ambient
noise levels must be based on an appropriate noise measurement, as previously discussed, and
noise measurement procedures established in OAR 340-035-0035(3)(b). OAR 340-035-
0035(3)(b) establishes acceptable procedures as the Sound Measurement Procedure Manual
(NPCS-1) adopted by the DEQ Commission in the 1970’s or as otherwise approved by the
Department.

Existing ambient noise monitoring was conducted to establish the existing noise environment,
with the purpose of demonstrating compliance with the allowable 10 dB increase in the L10 and
L50 criteria set forth in OAR 340-035-0035(1)(b)(B)(i). All measurement procedures complied
with those procedures adopted by the Commission and set forth in Sound Measurement
Procedures Manual (NPCS-1) from the DEQ, and more recent methods from the ANSI
procedures for community noise measurements. Two sites were selected for ambient noise
monitoring: sites M-1 and M-2. Site M-1 is near a cluster of residences located just east of the
solar array and west of the existing 500-kilovolt (kV) transmission line. Site M-1 is
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representative of all residences in this immediate area. Site M-2 is to the north of the solar
array, in an area with even fewer residences and lower traffic volumes than the area of M-1.
This monitoring site was used to represent residences in the north and east sections of the
study area.

Equipment used for the noise measurements were Bruel & Kjaer Type 2238 sound level

meters. The sound level meters meet or exceed American National Standards Institute

(ANSI) S1.4-1983 for Type 1 Sound Measurement Devices. System calibration was performed
before and after each measurement session with a Bruel & Kjaer Type 4231 sound level
calibrator.?®® The meters are calibrated by an accredited laboratory on an annual basis. The
noise monitoring was performed on July 5 through July 7, 2018, using three systems, and
performing monitoring at all three sites simultaneously. Weather was clear, and there was no
precipitation during the measurement period. Noise from the existing 500-kV lines and other
existing transmission line and energy related noise sources was included in the background
noise level measurements taken near the proposed site. ASC Exhibit X, Appendix X-1 Figure 2
demonstrates the layout of the proposed facility, noise sensitive properties, and the noise
monitoring positions. To account for the time-varying nature of noise, several noise metrics are
useful. Commonly used noise descriptors include the Lmax, Lmin, and Leq. The Lmax and Lmin
are the greatest and smallest RMS (root-mean-square) sound levels, in dBA, measured during a
specified measurement period. The equivalent sound pressure level (Leq) is defined as the
average noise level, on an energy basis, for a stated time period (for example, hourly). Table 15:
Summary of Measured Background Noise Levels, below represents the minimum, maximum and
average baseline sound levels at the two monitoring positions.

Table 15: Summary of Measured Background Noise Levels !

Source: OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, Attachment C.

Monitoring Site L10 (dBA) | L50 (dBA) | Leq (dBA)
Minimum

M-1 30 (night) 28 (night) 29 (night)
M-2 20 (night) 20 (night) 20 (night)
Maximum

M-1 54 (day) 47 (day) 55 (day)
M-2 51 (day) 43 (day) 47 (day)
Average

M-1 42 37 45
M-2 34 28 34

1 Rounded

As presented in Table 15: Summary of Measured Background Noise Levels above, ambient
conditions as measured at the representative monitoring positions in proximity to proposed
facility components ranged from 20 to 47 dBA for L50 for the 48-hour recordation period.

210 OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, p. 7.
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Based on ambient noise monitoring and noise sensitive properties within the analysis area,
ambient noise levels at potentially affected property locations are presented in Table 16 below.

Statistical Noise Modeling

To evaluate the “worse-case” noise generated from the operation of the proposed facility, the
applicant’s noise analysis assumed the facility will be in constant operation, with power
transmission during nighttime hours from the battery storage. The applicant explains in the
noise analysis that this assumption was made because the lowest L50 noise levels were
measured during nighttime and very early morning hours, during which time the solar panels
would not produce any energy or sound, so assuming the batteries will discharge during these
quiet periods, compliance with the DEQ noise rules can be supported during those periods with
the lowest measured L50 noise levels.

The applicant conducted additional noise modeling for the evaluation of impacts under the
EFSC Protected Area and Recreation standards, located four miles north of the proposed
facility, and discussed further in Sections IV .F., Protected Areas, and IV.L., Recreation, of this
order.

Noise modeling was performed using SoundPlan Noise Modeling Software (Essential

Version 4.1). The calculations conducted by SoundPlan to model noise levels are based on
and are compliant with the International Standards Organization (ISO) 9613-2 methods for
outdoor propagation of noise sources, like those from solar facilities, wind farms, and other
industrial sources.?* The software allows the input of geographical and topographical
information and provides a true 3-D acoustical model for noise propagation. Facility-specific
inputs inserted into the model included topographical information from Google Earth,
computer-aided drafting (CAD) information for the locations of facility equipment provided in
Table 14, above, and locations of noise sensitive properties within 1.1-miles of the site
boundary. The applicant states that no additional attenuation was assumed for groundcover
shielding, such as from trees or shrubs, and that the noise levels presented were calculated
assuming wet conditions and include noise from the 115 kV transmission lines where
applicable. Corona noise can occur from electronic ionization of the air surrounding
transmission lines. The modeling software produced noise contour maps that cover an area
large enough to include all areas where noise levels from facility operation equipment are equal
to or lower than the lowest measured ambient noise levels of 20 dBA.

Noise sensitive properties R-1, R-4, and R-5 have the highest predicted noise levels in this part
of the study area due to the proximity to the 115-kV to 500-kV step-up substation

transformer for (R-1) and the set of four 34.5-kV to 115-kV collector substations (for R-4

and R-5). Modeled noise levels for residences located to the east of the solar array, represented
by noise sensitive properties R-8 through R-17, ranged from 21 to 28 dBA due to the close
proximity to the nearby solar array invertor/transformer units and battery storage units. ASC

211 OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, p. 17.

Obsidian Solar Center - Final Order on Application for Site Certificate
February 2022 187



O 00N O Ul A WN P

I
2 W N RO

Oregon Energy Facility Siting Council

Exhibit X, Appendix X-1, Attachment D, Figure D-1 illustrates the proposed facility location, the
location of noise sensitive properties as well as the predicted noise levels at each property.

Ambient Noise Degradation and Maximum Allowable Standards

The ambient noise degradation standard requires a demonstration that noise generated during
proposed facility operation must not cause the hourly L50 noise level at any noise-sensitive
property to exceed 10 dBA above measured ambient conditions or, in this case, ambient
conditions ranging from 20 to 47 dBA. Based upon the applicant’s noise analysis and noise
contour maps, maximum increases in ambient noise level from proposed facility operation
would not exceed 9 dBA, as presented in Table 16: Ambient, Predicted, and Change in L50 Noise
Levels and Figure 3: Proposed Facility Operational Noise Contour Map below. Therefore, the
ambient noise degradation standard would not be exceeded at any noise sensitive property,
even during maximum operational noise and rainy conditions.??

212 The 115-kV transmission line was modeled based on typical corona noise levels provided in ASC Appendix AA -1
of Exhibit AA: < 15 dBA for wet conditions at 50 feet and 0 dBA for dry conditions at 50 feet; for the analysis, the
sound power of 46 dBA is based on the worst-case level of 15 dBA at 50 feet.
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Figure 3: Proposed Facility Operational Noise Contour Map
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Table 16: Ambient, Predicted, and Change in L50 Noise Levels

Combined
] . Total Noise Total
Noise Sensitive Property Existing Noise (Background + | Change
Background | of Facility Total in L50
L50 (dBA) ? | Equipment | Noise of Facility | Noise
ID Address (dBA) ® Equipment, (dBA) @
dBA) ©
83394 Connley Lane
R-1 Silver Lake, OR 28 33 34 +6
83136 Connley Lane
R-2 Silver Lake, OR 28 28 31 +3
R-3 83391 Connley Lane 28 30 32 +4
R-4 Silver Lake, OR 28 31 33 +5
83394 Connley Lane
R Silver Lake, OR 28 31 33 +>
83136 Connley Lane
R-6 Silver Lake, OR 28 28 31 +3
PO Box 69
_7e
R-7 Fort Rock, OR 28 22 29 +1
R-8 PO Box 39 20 21 24 +4
R-9 Fort Rock, OR 20 23 25 +5
PO Box 437
R-10 Christmas Valley, OR 20 27 28 +8
PO Box 39
R-11 Fort Rock, OR 20 28 29 +9
R-12 PO Box 1031 20 22 24 +4
R-13 Ferndale, CA 20 23 25 +5
2422 Lara Court
- +
R-14 Medford, OR 20 21 24 4
PO Box 784
R-15 Christmas Valley, OR 20 27 28 +8
2614 15t St.
R-16 Tillamook, OR 20 28 29 +9
PO Box 784
R-17 20 28 29 +9
Christmas Valley, OR
Notes:
a. Background measured noise level: L50, using minimum M-1 for R-1 through R-7 and M-3 for R-8 through
R-17.
b. Total noise from Facility operation at noise sensitive properties.
c. Total noise, background and Facility operations, predicted by logarithmically summing the background
noise and operational noise.
d. Change in total noise at noise sensitive properties, (existing levels to Facility operation).
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Table 16: Ambient, Predicted, and Change in L50 Noise Levels

Combined
] . Total Noise Total
Noise Sensitive Property Existing Noise (Background + | Change
Background | of Facility Total in L50
L50 (dBA) ? | Equipment | Noise of Facility | Noise
ID Address (dBA) ® Equipment, (dBA) @
dBA) ©
83394 Connley Lane
R-1 Silver Lake, OR 28 33 34 +6
83136 Connley Lane
R-2 Silver Lake, OR 28 28 31 +3
R-3 83391 Connley Lane 28 30 32 +4
R-4 Silver Lake, OR 28 31 33 +5
83394 Connley Lane
R Silver Lake, OR 28 31 33 +>
83136 Connley Lane
R-6 Silver Lake, OR 28 28 31 +3
PO Box 69
_7e
R-7 Fort Rock, OR 28 22 29 +1
R-8 PO Box 39 20 21 24 +4
R-9 Fort Rock, OR 20 23 25 +5
PO Box 437
R-10 Christmas Valley, OR 20 27 28 +8
PO Box 39
R-11 Fort Rock, OR 20 28 29 +9
R-12 | PO Box 1031 20 22 24 +4
R-13 Ferndale, CA 20 23 25 +5
2422 Lara Court
- +
R-14 Medford, OR 20 21 24 4
PO Box 784
R-15 Christmas Valley, OR 20 27 28 +8
2614 15t St.
R-16 Tillamook, OR 20 28 29 +9
PO Box 784
- +
R-17 Christmas Valley, OR 20 28 29 ?
e. R-7 is a noise sensitive property identified by the applicant located 1.1 miles from the site boundary.
Source: OSCAPPDoc4 ASC 24 OSC ASC Exhibit X 2019-10-17, Appendix X-1, Table 7.

Under the maximum allowable noise standard at OAR 340-035-0035(1)(b)(B)(i), a new industrial
or commercial noise source to be located on a previously unused site may not exceed the noise
levels specified in Table 8 of the noise rules. The nighttime L50 value of 50 dBA is used because
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it represents the most restrictive portion of the noise standard. The applicant’s noise modeling
results show that noise generated during proposed facility operation would not exceed the
maximum allowable standard of 50 dBA at any noise sensitive property within the analysis area,
with maximum statistical noise levels modeled at 34 dBA. Therefore, the maximum allowable
standard would not be exceeded at any noise sensitive property, even during maximum
operational noise/rainy conditions.

To ensure that operational noise associated with the proposed facility, at final design, is
consistent with or less than the modeled noise levels presented in ASC Exhibit X, and due to
discrepancies in the number of modeled noise sources (step-up substation transformers,
battery system enclosures), the Council imposes the following condition to afford the
Department the ability to verify compliance with DEQ’s noise rules, based on consistency of
sound power levels associated with final equipment selection compared to equipment
information relied upon in ASC Exhibit X:

Noise Control Condition 2: Prior to construction of the facility, the certificate holder shall:
a. Submit to the Department a noise summary report presenting the sound power levels
(in dBA) of noise generating equipment including solar array inverters and transformers,
substation transformers, and battery system inverters and cooling systems, as
applicable to final design. The sound power levels shall be supported by equipment
manufacturer specifications and noise data. The certificate holder shall provide, in
tabular format, a comparison of the sound power levels used in ASC Exhibit X for noise
generating equipment and sound power levels validated by manufacturer specifications.
b. If the sound power levels used in ASC Exhibit X to evaluate compliance with DEQ’s noise
rules are lower than sound power levels of final equipment selected, the certificate
holder shall provide an updated noise analysis to demonstrate compliance with the
ambient degradation standard and maximum allowable threshold. The ambient noise
level utilized in ASC Exhibit X may be used for the updated noise analysis, if required.
[PRE-NC-01]

In ASC Exhibit X, the applicant represents that it will set back the inverters and transformers
associated with the solar array components 500 feet from the site boundary in proximity to
noise sensitive properties. The applicant does not specify which noise sensitive properties the
condition would apply to, nor does the applicant provide specific information about which
inverter/transformers would be set back. As discussed above, the applicant’s noise analysis
demonstrates compliance with both the ambient noise degradation and maximum allowable
noise standards in the DEQ noise rules. As noted in Table 16 above, the noise sensitive
properties that would experience the greatest potential increase from noise generated by the
operation of the proposed facility are R-10, R-11, R-15, R-16, and R-17, however each of these is
below the allowable noise increase of 10 dBA and as such, no additional mitigation is required
by Council rule.
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Conclusions of Law

Based on the foregoing findings of fact and conclusions, and subject to compliance with the
referenced site certificate conditions, the Council finds that the proposed facility would comply
with the Noise Control Regulations in OAR 340-035-0035(1)(b)(B).

IV.Q.2. Removal-Fill

The Oregon Removal-Fill Law (ORS 196.795 through 196.990) and Department of State Lands
(DSL) regulations (OAR 141-085-0500 through 141-085-0785) require a removal-fill permit if 50
cubic yards or more of material is removed, filled, or altered within any “waters of the state.”?%3
The Council, in consultation with DSL, must determine whether a removal-fill permit is needed
and if so, whether a removal-fill permit should be issued. The analysis area for wetlands and
other waters of the state is the area within the site boundary. If a removal-fill permit is needed
for the facility, it is Council that makes a determination whether or not DSL should issue such a
permit.

Findings of Fact

The applicant describes its assessment of potential impacts to waters of the state, including
wetlands and non-wetlands, in ASC Exhibit J. In ASC Exhibit J, the applicant describes that there
are 35 non-wetland “playas” in the site boundary, and no wetlands, or other waters of the
state. Playas are considered waters of the state and subject to regulation under the DSL
removal-fill permit requirements. The playas at the site range in size from 0.01 acre to 3.4
acres. As described in ASC Exhibit J, playas are also called “playa lakes” or “dry lakes,” and are
characterized as dry for extended periods of time, sometimes years, and inundated with
shallow levels of water during large or extended precipitation events. Additional description of
playas is included in ASC Exhibit J. The applicant completed a wetland delineation report for the
facility; the report is included as an attachment to ASC Exhibit J. In 2019, DSL issued a letter
concurring with the applicant’s wetland delineation report.?*

The applicant describes that the proposed facility will be built on playas. However, only solar
module rack support posts will be installed in playas, not other facility components. The posts
would be pile-driven, and electrical cables between the modules would be suspended in trays
aboveground, and not trenched below ground, to avoid impacts. It is anticipated that water
would still be able to flow and pond at the playas, under the solar arrays, after construction. As
is described in ASC Exhibit J and the ASC Exhibit J Supplement, the facility is anticipated to
impact approximately 14 cubic yards of playa, mostly based on the impact of installing the solar
module rack posts.

213 ORS 196.800(15) defines “Waters of this state.” The term includes wetlands and certain other waterbodies.
214 OSCAPPDoc31 pASC Reviewing Agency Comment Letter WD#2018-0581 Concurrence DSL_McAllister 2019-5-
09.
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In the wetland concurrence letter and also in an additional email from DSL in 2019, confirmed
that if direct impacts are less than 50 cubic yards, no removal-fill permit is needed. The email
from DSL also noted that if the applicant wanted a letter from DSL stating that no removal-fill
permit is needed for the proposed facility, a joint permit application (or JPA) would need to be
completed and submitted to DSL.?*

The DSL threshold for requiring a removal-fill permit is 50 cubic yards in playas, the Department
agrees with the applicant that no removal-fill permit is required for the proposed facility, based

on the anticipated level of impacts to playas as describes in ASC Exhibit J and the ASC Exhibit J.

Therefore, the Council finds that the proposed facility would maintain compliance with the
removal-fill law and the applicant is not currently required to obtain a removal-fill permit.

Conclusions of Law

Based on the foregoing findings of fact and conclusions, the Council finds that a removal-fill
permit is not needed for the proposed facility.

IV.Q.3. Water Rights

Under ORS Chapters 537 and 540 and OAR Chapter 690, the Oregon Water Resources
Department (OWRD) administers water rights for appropriation and use of the water resources
of the state. Under OAR 345-022-0000(1)(b), the Council must determine whether the
proposed facility would comply with these statutes and administrative rules. OAR 345-021-
0010(1)(o)(F) requires that if a proposed facility needs a groundwater permit, surface water
permit, or water right transfer, that a decision on authorizing such a permit rests with the
Council.

Findings of Fact

As discussed in Section IV.M., Public Services of this order and in ASC Exhibit O, under high
temperatures and dry climactic conditions (i.e. “worst-case conditions”), proposed facility
construction would use over 17 million gallons of water per year for dust suppression, road
compaction, on-site worker drinking and sanitation use. Proposed facility operation would use
approximately 1.3 million gallons of water per year to support O&M building drinking water
use, possible septic system, and solar panel washing. Estimated water use from proposed
facility construction and operation is presented in Table 17: Estimated Worst-Case Annual
Water Use from Construction and Operation below.

215 OSCAPPDoc20 ASC Applicant Response to Additional RAls_Combined 2020-02-24 to 2020-03-09.
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Table 17: Estimated Worst-Case Annual Water Use from Construction

and Operation

Water Use Description Quantity/Units
Construction Gallons/Year
Dust Suppression 16,208,500
Soil Maintenance 677,500
Equipment Washing 8,500
Fire Suppression 171,500
Potable Water (bottled/tap drinking water) 84,000
Annual Estimated Construction Water Use = | 17,150,000
Operation Gallons/Year
O&M Building/Septic Systems 875,000
Solar Panel Washing 489,000
Annual Estimated Operational Water Use = | 1,364,000
Source: OSCAPPDoc4 ASC 15 OSC ASC Exhibit O 2019-10-17, Tables O-1 and O-2.

The applicant maintains it would obtain water for construction and operation of the proposed
facility from the Christmas Valley Domestic Water Supply District (Water District), which agreed
to provide as their system demand allows. In a comment letter provided to the applicant (ASC
Exhibit O Appendix O-1), the water district manager/operator describes that the Water
Districts’ priorities are to serve its water customers and provide water for fire suppression and
therefore strongly advised the applicant to maintain a secondary water source in case the
district had to discontinue services due to an issue or shortage with their system. The applicant
states that it would purchase water from the Water District under water right permits to
appropriate water identified in ASC Exhibit O and updated in consultation with the Oregon
Water Resources Department (OWRD) as permit numbers G-12660, G-12659, and G-10790. An
OWRD Permit to Appropriate the Public Waters (water right permit) establishes the date of
water right, use of water, the point of diversion, and the place of use under the permit and to
which the water right is appurtenant (applies). The place of use in a permit is described using
the Township/Range survey system and generally designates where the water may be used.6
The permits refenced by the applicant establish the purpose or use as quasi-municipal, which
under OWRD rules, Quasi-Municipal Water Use means the delivery and use of water through
the water service system of a corporation, other than a public corporation created for the

216 Commenters contend that because the location of the proposed facility in Township/Range/Sections are not
designated as a place of use within the Water District’s Quasi Municipal permit, that the Water District may not sell
water to the applicant for the use in the location of the proposed facility, and therefore the applicant would not be
able to supply water for the represented uses in the application for construction and operation of the proposed
facility. Township Range for facility. OSCAPPDoc4-24 DPO Public Comment_ Reeder and Fort Rock Neighbors 2020-
07-20.

For facility location see ASC Exhibit B: Area A is located in Township 26 south, Range 16 east, Sections 5, 8, 9, 15,
16, 17, 20, 21, and 2, Area D in Township 26 south, Range 15 east, Sections 13, and the gen-tie transmission in
Township 26 south, Range 15 east, Sections 13 and 24, and in Township 26 south, Range 16 east, Sections 18 and
19.
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purpose of operating a water supply system, for those uses usual and ordinary to municipal
water use. Here, municipal water use means use of water through the water service system of a
municipal corporation for, among other uses, commercial water use and industrial water use.?”
218 OWRD affirms that water use for the construction and operation for the proposed facility
qualifies under 690-300-0010(25) as “industrial water use”, which includes the use of water
associated with the processing or manufacture of a product, such as the construction,
operation, and maintenance of an industrial site like a solar facility.* The Council finds that the
proposed solar facility, as an industrial or commercial use, qualifies as a municipal use under
OWRD rules.

The applicant notes that the Water District is an entity organized under ORS chapter 264.22°
Oregon Revised Statutes (ORS) 264.110 designate the authority for the formation of a water
district and the sale of surplus water and under ORS 198.010(2), a “district” means a domestic
water supply district organized under ORS chapter 264. The Department also notes that under
OAR Chapter 690 definitions the Water District is also considered a "Municipal Corporation",
which means any county, city, town or district as defined in ORS 198.010, that is authorized by
law to supply water for usual and ordinary municipal water uses, and Department maintains
that the use of water for the solar facility would be considered ordinary municipal water uses as
discussed above.??* Finally, under OAR 690-300-0010 (39), the Department asserts that the
Water District would also be considered a "Public Corporation", which means a corporation
that operates subject to control by a local government entity which, at least in part, is
organized to serve a public purpose of, and receives public funds, from such government. The
Department clarifies the above to point to the definition for Quasi-Municipal Water Use (the
water use purpose within the Water District’s permits), that states, “use of water through the
water service system of a corporation other than a public corporation created for the purpose of
operating a water supply system, for those uses usual and ordinary to municipal water use...A

217 OAR 690-300-0010 (40) "Quasi-Municipal Water Use" means the delivery and use of water through the water
service system of a corporation other than a public corporation created for the purpose of operating a water
supply system, for those uses usual and ordinary to municipal water use, or a federally recognized Indian tribe that
operates a water supply system for uses usual and ordinary to a municipal water use. A quasi-municipal water right
shall not be granted the statutory municipal preferences given to a municipality under ORS 537.190(2), 537.230(1),
537.352, 537.410(2), 540.510(3), 540.610(2), (3), or those preferences over minimum streamflows designated in a
basin program.

218 OAR 690-300-0010 (29) "Municipal Water Use" means the delivery and use of water through the water service
system of a municipal corporation for all water uses usual and ordinary to such systems. Examples of these water
uses shall include but are not limited to domestic water use, irrigation of lawns and gardens, commercial water
use, industrial water use, fire protection, irrigation and other water uses in park and recreation facilities, and street
washing. Such uses shall not include generation of hydroelectric power.

219 OSCAPP Proposed Order Agency Consultation_Solar Industrial Use OWRD_Bjork 2020-09-09.

220 Commenters on the DPO assert that the Water District is prohibited under its water permits/certificates from
selling water to the Developer to be used at the Facility. The applicant provides an explanation in its responses to
comments on the DPO, including the assertion that the Water District is an entity organized under ORS chapter
264, however the applicant does not provide any supporting documentation. OSCAPPDoc4-24 DPO Public
Comment_ Reeder and Fort Rock Neighbors 2020-07-20; OSCAPPDoc4-6.5 DPO Comments Applicant Responses to
DPO Comments 2020-07-22

221 OAR 690-300-0010 (28).
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qguasi-municipal water right shall not be granted the statutory municipal preferences given to a
municipality under ... 540.510(3)...” > [Emphasis added.] ORS 540.510 establishes that all water
used for any purpose shall remain appurtenant to the premises upon which it is used and no
change in use or place of use of any water for any purpose may be made without compliance
with the listed provisions or with the exceptions defined in the statute. ORS 540.510(3)(a)
allows for any water used under a permit or certificate issued to a municipality may be applied
to beneficial use on lands to which the right is not appurtenant if the use continues to be for
municipal purposes and would not interfere with or impair prior vested water rights, such as
the case with the Water District selling water to the applicant for use during construction and
operation of the proposed facility. ORS 540.510(3)(b) expands on what is considered a
municipality, which includes a domestic water supply district formed under ORS chapter 264.
Notably, the Water District is considered a public corporation formed under ORS chapter 264
and a municipal corporation under OAR 690-300-0010 (28), therefore the statutory limitations
stated in OAR 690-300-0010 (40), specially that quasi-municipal water rights shall not be
granted the statutory municipal preferences given to a municipality under ORS 540.510, do not
apply to the Water District and the Water District may use water which the right is not
appurtenant (different place of use), if the use continues to be for municipal purposes and
would not interfere with or impair prior vested water rights.??

The applicant also preliminarily confirmed with the City of La Pine that if additional or
alternative water is needed, the applicant may purchase water from the City of La Pine,
however verification of this was not provided in the ASC. To verify that the applicant does not
need a water right for construction and operation of the proposed facility, Council adopts the
following condition:

Water Rights Condition 1: Prior to construction of the facility, certificate holder shall

submit to the Department the following information related to its water service

provider for construction related water use:

a. Name of water provider, water permit or water right number or copy of, and letter
from provider confirming water availability to meet construction water demand;

222 ORS 540.510 (3):

(a) Any water used under a permit or certificate issued to a municipality...may be applied to beneficial use on lands
to which the right is not appurtenant if:

(A)The water is applied to lands which are acquired by annexation or through merger, consolidation or formation
of a water authority, so long as the rate and use of water allowed in the original certificate is not exceeded;

(B)The use continues to be for municipal purposes and would not interfere with or impair prior vested water
rights; or

* k%

(b)As used in this subsection, “municipality” means a city... a domestic water supply district formed under ORS
chapter 264, a water supplier as defined in ORS 448.115 (Definitions for ORS 448.115 to 448.285) or a water
authority formed under ORS chapter 450.

223 This assessment is confirmed by OWRD who explains that, “ORS 540.510(3)(a)(B) states that any water used
under a permit issued to a municipality may be applied to beneficial use on lands to which the right is not
appurtenant if the use under the water use permit continues to be for “municipal purposes” and the use “would
not interfere with or impair prior vested water rights.” The Christmas Valley Water Supply District is a municipality
for the purposes of ORS 540.510(3)...” OSCAPP Proposed Order Agency Consultation OWRD_Bjork 2020-09-15
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b. Confirmation from water provider that water can be used at the facility site given
any applicable restrictions of the water right or permit;

c. If sufficient water is not available from local service provider(s) to meet facility
construction water needs, certificate holder shall confirm whether it needs to
amend the site certificate to incorporate a water permit/right under Council
jurisdiction or provide evidence that its third party contractor has obtained a water
right or permit for water use at the site.

[PRE-WR-01]

The applicant would also construct up to two on-site wells, one at each O&M building to be
used during construction and operation of the proposed facility. Under 690-340-0010(1)(d), a
commercial or industrial operation (in this case the construction and operation of a solar
facility) shall be allowed only one well system and exemption under the exemptions defined in
ORS 537.545(1)(f) on each ownership or tax lot, whichever is larger. The proposed facility would
be located on separate tax lots according to ASC Exhibit F, Figure F-1, therefore under the rule,
separate wells, part of a well systems may be constructed and apply under the exemption
discussed below. Under ORS 537.545(1)(f), an exempt use of ground water includes any single
industrial or commercial purpose in an amount not exceeding 5,000 gallons a day. The
“purpose” is the construction and operation of the proposed solar facility; therefore, the
proposed facility may not exceed 5,000 gallons per day use water from the well system.?** The
applicant’s proposal for use of groundwater from groundwater wells qualifies for an exemption
under ORS 537.545(1)(f), therefore no registration, certificate of registration, application for a
permit, permit, certificate of completion or ground water right certificate is required.?>

Under ORS 537.545(5) through (7), the landowner where an exempt well is constructed must
file a record of the well, with appropriate fee, with the OWRD.?* The provisions of ORS 537.765
outline water log requirements and apply to any person who constructs, alters, abandons or
converts a well, which would apply to bonded contractors installing the wells, and not the
applicant.

During operation, the applicant expects to use approximately 1,364,000 gallons per year under
worst-case conditions, and 1,201,00 gallons of water per year under average conditions.??’
Water will primarily be used for solar panel washing activities, for potable water in the O&M
buildings, water use if septic systems are installed. The primary sources of water during

224 Commenters contend that ORS 537.545(1)(f) exempts ground water usage for a purpose and that the purpose
of water use is the proposed solar facility, therefore the applicant may not withdraw more than 5,000 gallons per
day from the two on-site wells without a WRD permit. The Department concurs. The applicant affirms this position
in its responses to DPO comments, and maintains that it will limit its daily usage to 5,000 gallons per day under
ORS 537.545(1)(f). OSCAPPDoc4-24 DPO Public Comment_ Reeder and Fort Rock Neighbors 2020-07-20;
OSCAPPDoc4-6.5 DPO Comments Applicant Responses to DPO Comments 2020-07-22.

225 ORS 537.545(1)(f) “No registration, certificate of registration, application for a permit, permit, certificate of
completion or ground water right certificate under ORS 537.505...is required for the use of ground water for:** (f)
Any single industrial or commercial purpose in an amount not exceeding 5,000 gallons a day...”

226 See OAR 690-190-0005 for exempt groundwater use recording requirements in rule.

227 OSCAPPDoc4 ASC 21 OSC ASC Exhibit U 2019-10-17, U.2.2.
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operation will be the one to two wells dug on site, which together, may provide up to 5,000
gallons of water per day.

In response to comments on the record, the applicant represents that it would install a water
meter on any groundwater wells located within the proposed facility boundary to confirm the
water usage for the construction and operation in within the 5,000 gallon per day limit
identified in ORS 537.545(1)(f).?? This applicant represented condition is also consistent with
OAR 690-215-0080, which allows the Oregon Water Resources Department (WRD) to require
landowners to install totalizing flowmeters or dedicated measuring tubes on existing permitted
wells and on wells which are exempted by ORS 537.545.

Based on the facts, reasoning and analysis presented above and in the Proposed Contested
Case Order for Issue 9 (Attachment D of this order), the Council adopts the following
condition:?*®

Water Rights Condition 2: The certificate holder shall:

a. Following installation of any onsite groundwater well, but prior to water withdrawal for
facility water use, install a totalizing flowmeter or dedicated measuring tubes for
tracking of daily water use, which use is not to exceed 5,000 gallons per day among all
wells on the property.

b. During construction and operation, maintain totalizing flowmeters or dedicated
measuring tubes.

c. Within 30 days after well completion for new exempt well(s) under ORS 537.545, the
certificate holder shall follow the recording requirements under OAR 690-190-0100. If
the certificate holder is not the landowner, the certificate holder shall facilitate the
landowner submission of required materials to Oregon Water Resources Department.
The certificate holder shall submit to the Department a copy of the file submitted to
Oregon Water Resources Department.

[GEN-WR-01]

The applicant maintains that if more water is needed, applicant would purchase it from a
private or municipal source that has the necessary permits.

Based on the findings and compliance with the above-described condition, the finds that the
applicant does not need a groundwater permit, surface water permit, or water right transfer. If
such a permit is required by the applicant at a later time, a site certificate amendment would be
required to review and consider such a permit application if secured by the applicant
(certificate holder) directly.

228 OSCAPPDoc4-24 DPO Public Comment_ Reeder and Fort Rock Neighbors 2020-07-20.

229 Findings of fact, reasoning and analysis for Contested Case Issue 9 as presented in the Proposed Contested Case
Order (Attachment D of this order) are incorporated by reference. OSCAPPDoc61 Proposed Contested Case Order
2021-12-29, pp. 14-62, and 101-103.
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Conclusions of Law

Based on the foregoing findings of fact, reasoning and analysis, and conditions included in this
section and in the Proposed Contested Case Order for Issue 9, the Council concludes that the
proposed facility does not need a groundwater permit, surface water permit, or water right
transfer.2

230 /d
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V. FINAL CONCLUSIONS AND ORDER OF THE COUNCIL

The applicant submitted an application for site certificate to construct and operate
approximately 400 MWac of solar photovoltaic power generation equipment and its related or
supporting facilities (2-mile 115 kV transmission line; collector substations; operations and
maintenance building; communication and supervisory control and data acquisition system;
temporary staging areas; battery storage) to be located in northern Lake County. Subject to
compliance with the site certificate conditions and based on the preponderance of evidence on
the record, Council finds that:

1. The proposed Obsidian Solar Center complies with the requirements of the Oregon
Energy Facility Siting Statutes, ORS 469.300 to 469.520.

2. The proposed Obsidian Solar Center complies with the standards adopted by the
Council pursuant to ORS 469.501.

3. The proposed Obsidian Solar Center complies with all other Oregon statutes and
administrative rules identified in the second amended project order as applicable to
the issuance of a site certificate for the proposed facility.

Based on the findings of fact, reasoning, conditions and conclusions of law in this final order,
the Council concludes that the applicant has satisfied the requirements for issuance of a site
certificate for the proposed Obsidian Solar Center. Therefore, the Council grants issuance of a
site certificate, subject to the terms and conditions set forth above, to Obsidian Solar Center
LLC, for the Obsidian Solar Center.

Pursuant to ORS 469.401, the Chairperson has executed the site certificate authorizing the
applicant to construct, operate and retire the facility subject to the conditions set forth in the

site certificate.

Issued this 25th day of February 2022

By:Mar It Mar 22, 2022 09:39 PDT)
Marcia L. Grail, Chair
Oregon Energy Facility Siting Council
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Attachments:

Attachment A: Site Certificate

Attachment B: Draft Proposed Order Comment Index and Crosswalk
Attachment C: Reviewing Agency Comment Letters Referenced in the DPO
Attachment D: Proposed Contested Case Order (December 29, 2021), with Council Adopted
Scrivener Error Corrections

Attachment I-1: Draft Erosion and Sediment Control Plan

Attachment I-2: Draft Spill Management Plan

Attachment P-1: Draft Habitat Mitigation Plan

Attachment P-2: Wildlife Monitoring Plan

Attachment P-3: Draft Revegetation and Noxious Weed Control Plan
Attachment S-1: Archaeological Testing and Excavation Methodologies Plan
Attachment S-2: Inadvertent Discovery Plan

Attachment S-3: Cultural Mitigation and Monitoring Plan

Attachment S-4: SHPO Archaeological Permits (Redacted)

Attachment U-1 Kittelson Traffic Impact Assessment

Attachment U-2 Draft Construction Traffic Management Plan

Attachment U-3 Draft Fire Protection and Emergency Response Plan
Attachment U-4: Draft Dust Abatement and Management Plan
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Oregon Energy Facility Siting Council

Notice of the Right to Appeal

As a party or limited party to the contested case, you have the right to appeal this order to the
Oregon Supreme Court pursuant to ORS 469.403. To appeal you must file a petition for judicial
review with the Supreme Court within 60 days from the day this order was served on you. If this
order was personally delivered to you, the date of service is the date you received this order. If
this order was mailed to you, the date of service is the date it was mailed, not the day you
received it. If you do not file a petition for judicial review within the 60-day time period, you lose
your right to appeal.
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	approve: 1
	conditional: 1
	object: Off
	conditions: Please consider this an official comment from the Klamath Tribes Culture and Heritage Department.
RE:  Obsidian Solar Center, Archeological Testing and Excavation Methodologies Plan, AP#2816. 
Owner; Oregon Department of State Lands.
 
In regards to the above referenced project:
The Klamath Tribes, Culture and Heritage Department, concurs with the methodology that will be implemented during the phase of the project under Archaeological Investigation Northwest, Inc.
 
Requested Conditions: 
·         Requests, The Klamath Tribes will have our employed Archaeologist onsite for review of work related to this permit and will be overseeing the Klamath Tribes interests. 
·         2. Definitions; Monitoring Agreement, the Klamath Tribes may have Tribal Monitor(s) onsite during all excavation activities under this permit. A notification of at least 24 hour must be given to the Klamath Tribes, Culture and Heritage Department or Tribal Archaeologist, before the starting of work.    
·          4. Trenching within a Recorded Archaeological Site; D. (b) Diagnostic artifacts identified during monitoring may be collected and turned over to the archaeological field director for curation. If lands held by Oregon Department of State Lands, at a later time became property of Obsidian Solar Center LLC. The Klamath Tribes request that artifacts collected would be given to the Klamath Tribes, Culture and Heritage Department for curation. 
·         5. Testing at Project Related (non-archaeological) Excavation; C. All Project-related Excavation will be monitored by one or more tribal monitors as the tribal archaeologist sees appropriate. A 24 hour notification must be given to the Klamath Tribes, Culture and Heritage Department or Tribes Archaeologist from; Swinerton, Dog Lake Construction or Obsidian Solar Center. Before non-archaeological work related to ground disturbing activities on the project is started.   
·         7. Artifact Analysis; A. a total of 51 obsidian artifact will be selected for source characterization and hydration analysis on the project. That No Destructive analysis will be performed on collected artifacts, rather a debitage flake from the sample area selected will be used for hydration analysis.  B. a total of 10 artifacts will be selected for residue analysis. The Klamath Tribes, Culture and Heritage Department, concurs with this method to be used for residue analysis.  
·         8. Reporting.  That The Klamath Tribes, Culture and Heritage Department also request a copy of the report of finding from the testing phase of the project. 
·         9. Archaeological Permit; This Methodologies plan provides the archaeological mitigation for impact to archaeological resources for the planned project. However, the Klamath Tribes, Culture and Heritage Department reserve the request that more mitigation may be needed for other (new) cultural/archaeological resources unearthed during; the testing phase of the permit and construction related activities. 
 
Thanks you, please do not hesitate to contact the Culture and Heritage Department should you have any question.     
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