STATE MORTUARY AND CEMETERY BOARD

STATE OF OREGON
In the Matter of the
Cemetery Authority Licenses of: SETTLEMENT AGREEMENT
AND CONSENT ORDER
METRO, an Oregon municipal Agency Case Nos.: 11-1031A1, 11-
corporation, 1031A2, 11-1031A3, 11-1031A4, 11-
RESPONDENT. 1031A5, 11-1031A6, 11-1031A7, 11-
1031A8, 11-1031A9, 11-1031A10,
11-1031A11, 11-1031A12, 11-
1031A13 and 11-1031A14

The Oregon Mortuary and Cemetery Board (hereafter “Board”) is the state agency
responsible for licensing, regulating and disciplining cemeteries, funeral establishments, funeral
service practitioners and embalmers in the State of Oregon. Metro, an Oregon municipal
corporation, holds the following fourteen (14) certificates of authority to operate a cemetery:

Lone Fir Cemetery (OMCB License No. CS-0531)
Multnomah Park Cemetery (OMCB License No. CS-0532)
Douglass Cemetery (OMCB License No. CS-0526)

Jones Cemetery (OMCB License No. CS-0530)

Gresham Pioneer Cemetery (OMCB License No. CS-0529)
Brainard Cemetery (OMCB License No. CS-0524)

Columbia Pioneer Cemetery (OMCB License No. CS-0525)
Escobar Cemetery (OMCB License No. CS-0527)

Grand Army of the Republic Cemetery (OMCB License No. CS-0528)
Mt. View Cemetery — Corbett (OMCB License No. CS-0533)
Mt. View Cemetery — Stark (OMCB License No. CS-0534)
Pleasant Home Cemetery (OMCB License No. CS-0535)
Powell Grove Cemetery (OMCB License No. CS-0536)
White Birch Cemetery (OMCB License No. CS-0537)

The Board initiated an investigation after the Board received a complaint. Upon
investigation, the Board finds it has grounds to issue a Notice of Proposed Disciplinary Action.

Metro would be provided the opportunity to request a hearing on such a Notice. In lieu thereof,
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the parties wish to resolve this matter informally, by entering into this Settlement Agreement and
Consent Order (“Order”), on the terms set forth below, pursuant to ORS 183.417(3).

SETTLEMENT AGREEMENT

The Board and Metro (collectively “the Parties’) agree to resolve this matter on the
following terms:
1. The Parties stipulate to the following:

a. During 2008 and 2009, Metro twice failed to provide the Board with the name of
a new principal, an assigned manager, for each of its fourteen licensed cemeteries
in a timely manner in violation of OAR 830-040-0000(5) (1998), (2009).

b. Metro owns and manages fourteen historic pioneer cemeteries. Thirteen of these
cemeteries were founded in the 19" century, and one was founded in the early 20™
century. Beginning in or about 1994, Metro mistakenly determined that some
pioneer interment rights, which had not been used by the owners for burials, were
abandoned. Metro then sold interment rights for the same graves to modern
purchasers without obtaining written permission from the pioneer owner or the
owner’s heir. Metro has found that in at least 600 instances, Metro believed it had
terminated the interment rights of pioneer owners, but did so without following
the proper legal process, and then sold interment rights to modern purchasers.
Most of the modern purchasers purchased the rights at need and used the
interment rights for burials, also without the written permission of the original
owner or the owner’s heir. Metro’s conduct constituted misrepresentations in the
conduct of business under ORS 692.180(1)(a) as defined by OAR 830-030-

0100(9) (1993), renumbered OAR 830-030-0100(1)(2011).
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c. Metro owns property at NE 223" Avenue, Fairview, Oregon (“223™ property™)
and has used the property to store earthen material, including soil and gravel,
from Metro’s parks and cemeteries. In May 2011, Metro was notified that
possible human remains were discovered at the 223" property. In a report dated
November 2011, the Oregon State Medical Examiner’s Office concluded that the
bone fragments discovered at the 223" property in May 2011 contained numerous
skeletal elements, possibly from at least two separate individuals. Metro’s
conduct was inconsistent with the Standards of Practice under OAR 830-030-
0090 (2011).

2. Metro acknowledges that it has had the opportunity to seek the advice of legal
counsel. Metro further acknowledges that it understands and agrees to the terms of
this Order. Metro agrees to issuance of the Order voluntarily and without any force
or duress. Metro states that the Board and Board staff have not made promises or
representations not stated herein to induce Metro to sign this document and agree to
issuance of the Order.

3. Metro understands that it has the right to notice and a contested case hearing under
the Administrative Procedures Act (ORS Chapter 183), and fully and finally waives
any and all right to notice, a hearing and any rights to appeal or otherwise challenge
this Order.

4. This Order resolves the matters described in paragraph 1 in their entirety, including
violations known and unknown at the time of this Order. This Order does not limit
the Board from taking other actions, unrelated to the matters described in paragraph

1, to enforce compliance with ORS Chapter 97 or 692 or any administrative rule
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adopted by the Board that were committed prior to or after the effective date of this
Order.

5. Notwithstanding the language of paragraph 4, the Board reserves the right to
investigate any complaint for conduct that occurred before the effective date of this
Order. The Board agrees not to take formal action against Metro for any alleged
violation that is related to the matters described in paragraph 1, in accordance with
the terms of this agreement.

6. The Parties acknowledge that this Order is a public document and must be disclosed
and published in accordance with the Oregon Public Records Law, and the statutes
and rules administered by the Board. Each party agrees to make a reasonable effort to
notify the other party before communicating with a media source about this Order.
Failure to notify under this section will not result in disciplinary action or a finding of
breach of this Order.

7. Metro agrees that the Board may issue the following Consent Order, which shall be
effective on the date it is signed by the Board or its designee. Metro understands that
this agreement is subject to and conditioned upon acceptance and approval by the full
Board. If approved by the Board, the Order below may be issued.

It is so stipulated.

METRO

By:_<s> Martha J. Bennett Date: _ 11/21/13

Title: _Chief Operating Officer
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CONSENT ORDER

IT IS ORDERED:

8.

10.

11.

12.

13.

The Board finds that the facts and violations of law listed in paragraph 1 above are
correct.

Metro shall pay to the Board civil penalties in the amount of $50,000.00.

The Board imposes additional suspended civil penalties of $50,000.00, which the
Board will waive on or before December 30, 2015 if Metro satisfies the following
conditions by December 1, 2015:

a. Metro will pay $50,000.00 in civil penalties required by paragraph 9; and

b. Metro will comply with the Settlement Agreement and Consent Order, ORS
Chapters 97 and 692 and the administrative rules adopted by the Board in
OAR Chapter 830.

If Metro fails to pay the civil penalties required by paragraph 9 or fails to comply
with subparagraph 10.b at any time between the effective date of this Order and 5:00
pm on December 1, 2015, the Board may assess all or a portion of the suspended
penalties. The Parties will comply with Oregon law, including without limitation the
Administrative Procedures Act and its notice requirements, if the suspended penalties
are assessed.

Metro’s fourteen certificates of authority to operate a cemetery shall be partially
suspended for fourteen days beginning at 9:00 am January 12, 2014 and concluding at
5:00 pm January 25, 2014. During the suspension period, Metro may not engage in
any pre-need sales or marketing activity, but Metro may (1) perform interments, and
sell all related services, for existing owners of interment rights; (2) perform
disinterments; and (3) sell new interment rights, and all related services, to an
individual with the right to make final disposition at the individual’s time of need for
that right of interment.

Metro has adopted contract provisions (Exhibit 1) and Interment Verification and Soil
Protocol (Exhibit 2) to address the soil management issues of its historic pioneer
cemeteries. Metro will continue to use similar contract provisions, internal
procedures, and other measures to ensure that its interment and soil management
procedures meet or exceed cemetery industry standards. Metro shall comply with the
requirements of OAR 830-030-0000(8) and (9) if remains are discovered in a
presumed unoccupied grave or crypt opened for the purpose of interment.

Metro shall implement a 223" Avenue Stabilization Project, in a form substantially
similar to the draft attached as Exhibit 3, as soon as practicable. Metro will provide
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14.

15.

16.

17.

18.

reasonable notice to the Board staff and Fairview Police Department before it begins
this project and will allow representatives of both agencies reasonable access to the
223" property during the project. Metro will inter positively identified human
remains and funerary objects discovered during the project at a Metro cemetery
location and will identify the location with a small marker. Metro expects that the
cost of the stabilization project will exceed $50,000.00. Metro will complete this
project by December 1, 2015. Metro may request an extension of time to complete
the project for good cause and the Board will not unreasonably deny the request. Any
extension granted by the Board will not change the time period for assessing an
additional penalty established in paragraph 10.

Metro agrees not to sell or transfer the 223" property without the prior written
consent of the Board, which shall not be unreasonably withheld. Metro will ensure
that the site is not disturbed after completion of the 223 Avenue Stabilization Project
unless required by law. Metro will identify the 223" property with a memorial marker
placed at the site. If the site is disturbed, Metro will follow the relevant procedures set
forth in paragraphs 12 and 18.

Metro has started the process of contacting both the original owners, their heirs and
modern purchasers of the interment rights referenced in paragraph 1.b. above and
shall continue to take reasonable steps to resolve title issues for both parties. The cost
of Metro’s efforts exceeds $100,000.00. In 2012, Metro mailed certified letters
directly to modern purchasers, informing them that they may be the second purchaser
of an interment right held by a pioneer owner. Metro currently is attempting to locate
original owners and their heirs through extensive outreach involving notification in
the newspaper, the establishment of a dedicated website, coordination with
community groups, and signage at affected cemeteries, at an advertising expense
approaching $40,000.00.

Metro will make reasonable efforts to address the concerns of the modern purchasers
and original owners and their heirs affected by the conduct referenced in paragraph
1.b. above. Where interment rights cannot be resolved in favor of modern purchasers
who have not used their right for a burial, such efforts will include an offer of
ownership of an interment right to an available burial plot at a Metro cemetery or a
refund of the price paid for the interment right. With respect to the original pioneer
owners, once ownership is confirmed, Metro will offer pioneer owners or their heirs
alternative interment rights at a Metro Cemetery in accordance with ORS chapter 97.
Where interment rights to adjacent spaces have been sold, Metro will use its best
efforts to provide rights to alternate adjacent spaces.

Beginning in 2014 and ending in December 2015, the Metro cemetery manager shall
meet with the Board on a quarterly basis, unless such a meeting is waived in writing
by the Board, to provide information and updates on Metro’s cemeteries and
compliance with this Order. Metro may provide the update in oral or written form.

Metro shall report to the Board within five (5) calendar days the discovery of any
human remains or partial human remains at any real property owned by Metro and
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used for storing earthen material removed from a Metro cemetery. In the event of a
discovery or the Board’s receipt of a complaint indicating the discovery of human
remains or partial human remains, Metro will provide the Board’s staff with
reasonable access to any real property owned by Metro upon written request by the
Board’s staff and with reasonable notice. A Metro employee shall have the
opportunity to accompany the Board’s staff during such access.

19. Metro shall not violate any term of this Settlement Agreement and Consent Order.
Any breach of this Settlement Agreement and Consent Order will not result in a
reopening of the Board’s investigation or in the issuance of a Notice of Proposed
Discipline addressing the matters described in paragraph 1. Violation of any term of
this Settlement Agreement and Consent Order is cause for imposition of the
additional penalty set forth in paragraph 10, if applicable, or discipline under OAR
830-050-0050(4). The parties will comply with Oregon law, including without
limitation the Administrative Procedures Act and its notice requirements, if a penalty
is assessed under paragraph 10 or if discipline is imposed under OAR 830-050-
0050(4).

DATED this_ 4™ day of December , 2013.

MORTUARY AND CEMETERY BOARD
OF THE STATE OF OREGON

By: _ <s> Michelle Gaines
Michelle Gaines, Executive Director
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